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and  the  full  force  of  a  strong  gale,  the  towing 
hawser  parted,  and  she  was  driven  ashore,  doing 
damage  to  the  plaintiff's  property.  There  was  no 
negligence  on  the  part  of  the  ship  after  she  took 
the  assistance  of  the  tug.  Tbe  Trinitjr  Masters 
having  advised  the  court  that  the  breaking  of  the 
tow  rope  was  a  thing  that  would  ' '  very  probably  " 
happen,  considering  the  direction  in  which  it  was 
necessary  to  tow  the  ship  after  she  had  collided 


with  the  pier,  and  considering  the  wind  and 
weather  she  would  meet  whilst  being  towed,  it 
was  Held,  that  the  damage  following  upon  such 
breaking  of  the  tow  rope  was  a  natural  conse- 
quence of  the  defendants  original  negUgenoe,  and 
that  the  owners  of  the  ship  were  liable  for  such 
damage.    {The  Qertor.)        page  703 

ABULTKBATION. 
{See  Sals  or  Food  xtm  Dbuos  Acts.) 

ABBITEATION. 

Costs  of  action,  referenoe  and  award — Costs  of  refe- 
rence not  ^ven  by  special  referee. — A  cause  of 
action  having  been  referred  to  a  special  referee 
for  trial  under  Order  XXXVT.,  the  referee  made 
his  award  in  favour  of  tbe  defendants,  and  awarded 
them  the  costs  of  the  action  and  of  the  award. 
Nothing  was  said  as  to  the  costs  of  the  reference. 
Held,  that,  as  the  costs  of  the  action  and  of  tlie 
award  had  been  given  by  the  referee,  it  must  be 
considered  that  the  costs  of  the  reference  were  in- 
cluded in  the  costs  of  the  action.  (Patten  v.  Tbe 
West  of  England  Iron,  Timber,  and  Cliarcoal 
Company  Limited.)       906 

Legal  misconduct  of  arbitrators — Information  taken 
from  one  side  in  the  absence  of  the  other — Award 
set  aside.— By  agreement  between  the  landlord  of 
a  farm  and  his  outgoing  tenant  certain  matters  in 
dispute  between  wem  were  referred  to  arbitt&- 
tion,  tbe  Arbitration  Act  1889  and  first  schedule 
thereto  being  incorporated  in  the  agreement.  All 
the  evidence  on  both  sides  having  been  heard,  the 
arbitrators  on  a  subsequent  day  before  making  their 
award,  held  a  meeting  on  the  farm  at  which  the 
outgoing  tenant  was  present,  but  without  the 
knowledge  and  in  the  absence  of  the  landlord. 
Held,  that  the  award  must  be  set  aside,  it  being 
improper  to  take  information  from  one  side  in 
the  absence  of  the  other.  {Re  An  Arbitration 
between  Gregson  and  Armstrong.) 106 

Staying  proceedings  in  action — Statement  of  daim, 
requiring  delivery  of — "  Step  in  the  proceed- 
ings "— Unfitness  of  arbitrators. — A  '*  step  in  iiie 
proceedings,"  in  seat.  4  of  the  Arbitration  Act 
1889,  means  some  application  to  the  court  by  sum- 
mons or  motion,  and  does  not  include  an  applica- 
tion by  letter  or  notice  from  one  party  to  another, 
or  bjf  correspondence  between  their  respective 
solicitors.  Where,  therefore,  a  defendant  to  an 
action  relating  to  a  matter  agreed  by  the  parties 
to  be  referred  to  arbitration  has,  under  Order 
XX.,  r.  1  (i),  of  the  Bules  of  Court  1883,  given 
notice  that  he  requires  the  delivery  of  a  statement 
of  claim,  he  is  not  thereby  precluded  from  apply- 
ing under  the  section  to  stay  the  proceedings  in 
the  action,  snoh  a  notice  not  being  a  "  step  in  the 
proceedings  "  within  that  section.  The  fact  that 
the  arbitrators  named  in  a  contract  for  the  execu- 
tion of  enginnering  works  are  the  engineers  of  the 
persons  for  whose  undertaking  the  works  con- 
tracted for  are  being  done,  or  the  fact  that  they 
have  previous!;^  expressed  an  opinion  as  to  some 
of  the  matters  in  dispute,  does  not,  in  the  absence 
of  evidence  of  fraud  or  collusion,  render  them  unfit 
to  act  as  arbitrators.  (Ives  and  Barker  d. 
Willana.) 674 

ATTACHMENT. 

Partnership— Order  for  payment  against  partner — 
Fiduciary  capacity — Debtors  Act  1869. — A  partner 
receiving  money  on  account  of  the  firm  does  not  re- 
ceive it  in  a  fiduciary  capacity  so  as  to  be  liable, 
nnder  sect.  4,  sub-sect.  3  of  the  Debtors  Act,  to 
imprisonment  for  disobeying  an  order  for  payment 
thereof.    (Piddookev.  Burt.) 553 

BAILMENT. 
Bestanrant  keeper — Negligence, — Upon  entering 
defendant's  restaurant,  plaintiff's  coat  was 
taken  from  him  by  a  waiter  in  tbe  employ  of 
defendant,  who  hung  it  up  immediately  benind 
plaintiff.    On  plaintiff  leaving  the  restaurant  the 
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eokt  was  miBsing.  The  jury  baviiiK  foaud  that 
there  was  want  of  reaaonable  oare  on  defendant's 
put:  Held,  that  the  defendant  waa  liable. 
(tntSTen  V.  NiohoU )    page  140 

BAKEEBS. 
lame  of  notes — Conntry  banks — Composition  for 
iasoing  BanV  of  England  notes — Amalgamation 
with  other  banks — Snbseqnentrii^htto  oomposition 
— Bank  Charter  Act  1841. — An  action  waa  brong'ht 
to  recover  from  the  Bank  of  England  16251.,  the 
aaneed  amonnt  of  three  aereral  oompositions 
alleged  to  be  payable  nnderthe  Bank  Charter  Aot 
of  1844.  That  Aot  gave  for  the  future  to  the 
Bank  of  England  a  monopoly  of  the  issne  of 
bank-notes,  reserving,  however,  the  rights  of 
other  bankers  who  on  the  6th  Hay  1844  were 
lecally  entitled  to  issne  notes.  Prior  to  1891  the 
Bank  of  England  had  paid  a  oomposition  of  lOOi. 
a  year  to  bankers  at  Winohester,  6301.  a  year  to 
bankers  at  Bath,  and  8951.  a  year  to  bankers  at 
Bristol.  The  Winohester  and  Bath  banks  were 
inoladed  in  Schedule  C.  to  the  Aot  of  1844,  and 
the  oompositionr  were  paid  nnder  seot.  23.  The 
oomposition  paid  to  the  Bristol  bank  was  paid  in 
pnrsnanoe  or  an  agreement  entered  into  under 
■eot.  24.  In  Deo.  1890  an  agreement  was  entered 
into  between  P.  and  Co.,  bankers  in  London,  D. 
and  Co.,  also  bankers  in  London,  the  Bristol 
Bank,  the  Bath  Bank,  and  a  trustee  for  a  pro- 
posed company  (whioh  afterwards  became  inoor- 
potated  as  a  limited  oompany  nnder  the  Companies 
Aets)  that  these  four  businesses  should  be  bought 
np  bjr  the  proposed  oompany  in  consideration  of 
oertain  shares  in  that  company.  The  Winchester 
Bank  was  subsequently  bought  up  by  the  oom- 
pany on  like  terms,  and  stood  in  the  same  position 
aa  tiie  Bath  and  Bristol  Banks.  Neither  of  the 
two  London  banks  bought  up  was  entitled  to  a 
oomposition  from  the  Bank  of  England.  Held, 
that,  the  oompany  being  an  entirely  new  oom- 
pany, and  having  no  rights  or  obligations  exoept 
■noh  aa  it  acquired  or  inonrred  after  registration, 
oonld  not  itself  acquire  a  new  right  to  be  paid  a 
composition  under  the  Aot  of  1844 ;  and  that  the 
old  banks  had  by  ceasing  to  carry  on  business  lost 
tlieir  right  to  its  continuance,  and,  having  done 
ao,  they  had  no  right  to  any  oomposition  whioh 
they  could  enjoy  themselves  or  transfer  to  others. 
(Presoott,  Dimsdale,  Cave,  Tngwell,  and  Co. 
Limited  v.  The  Oovemor  and  Compaoy  of  the 
Bank  of  England.) 7 

BANKEUPTCT. 
Act  of  bankruptcy — Bill  of  sale — Fraudulent  assign- 
ment— Bankruptcy  Law  of  Jamaica  (No.  33  of 
1879),  B.  151 — Jurisdiction  of  court. — A  biU  of 
sale,  including  the  whole  of  a  trader's  property, 
given  as  security  for  an  advance,  with  a  promise 
of  f nrther  assistuice,  made  in  good  faith,  to  enable 
lum  to  carry  on  his  business,  and  in  the  reason- 
able belief  that  he  will  thereby  be  enabled  to  do 
so,  ia  not  a  fraudulent  assignment  and  an  aot  of 
bankruptcy,  thongh  the  trader  was  in  fact,  at  the 
tune  of  giving  it,  insolvent.  (Administrator- 
General  ct  Jamaica  v.  Lasoelles,  De  Meroado, 
and  Co.)    179 

Appeal — "  Person  aggrieved." — ^By  the  Bankruptcy 
Act  1883,  sect.  104,  "Orders  in  bankruptcy 
matters  shall,  at  the  inatanoe  of  any  person 
aggrieved,  be  subject  to  appeal,"  A  person  winh- 
ing  JO  appeal  as  a  "  person  aggrieved  "  need  not 
flist  prove  his  debt ;  all  that  he  must  do  ia  to 
satiBfy  the  court  that  the  proposed  order  is  one 
that  will  take  away  some  advantage  from  him  or 
impose  some  onus  on  him.  {Re  Henry  Lsngtry ; 
Kr  parte  The  Board  of  Trade.) 736 

Bill  of  sale — Seizure  by  grantee — One  instalment 
due — Bankruptcy  of  grantor. — A  bill  of  sale  to 
secure  a  loan  payable  by  instalments  contnined  no 
proviso  making  the  principal  due  on  failure  to  pay 
any  instalment.  The  first  instalment  being  in 
acrear,  the  grantee  after  demand  seized  the  goods ; 
the  grantor  became  bankrupt,  and  the  trustee 


tendered  the  instalment  r^ne,  whioh  the  grantee 
refused,  and  sold  the  goods.  The  Conaty  Court 
judge  decided  that,  in  the  absence  of  a  proviso 
making  the  prinoipal  payable  on  failure  to  pay  an 
instalment,  the  grantee  was  not  entitled  as  against 
the  trustee  to  the  proceeds  of  rale.  The  grantee 
appealed.  Held,  that  such  a  proriso  was  unneces- 
sary, as  in  default  to  pay  any  instalment  the  pro- 
perty secured  by  the  bill  nf  sale  passed  to  the 
grantee,  who  was  thereupsn  entitled  to  seise 
and  sell  the  same,  and  out  of  the  proceeds  to 
repay  himself  his  loan.  (Be  Wood;  Ex  parte 
Woolfe.)   page  282 

Debt  proved  in  former  bankruptcy — Revival  of,  by 
promissory  notes  —  Proof  for,  in  subsequent 
Donkruptcy.  —  A  debtor  to  seoure  a  present 
advance  agreed  to  revive  a  debt  due  to  tiie  lender 
whioh  bad  been  proved  for  in  a  former  bankruptcy, 
and  for  this  purpose  gave  promissory  notes  for  the 
old  debt ;  on  the  debtor  again  becoming  bankrupt, 
the  lender  sought  to  prove  on  the  notes-  Held, 
that  the  promise  to  revive  and  pay  the  old  debt 
waa  not  nnder  the  present  Baokmptoy  Act 
iUegal;  and  that,  aa  tnere  was  nothing  ui  the 
oiroumstanoea  of  the  case  to  justify  the  court  in 
supposing  that  the  borrower,  when  he  gave  the 
notes,  had  no  intention  of  carrying  out  his  promise 
and  paying  the  old  debt,  the  proof  ought  to  be 
admitted.    (SeAylmer;  £z  parte  Aylmer.) 244 

Disqualification  of  bankrupt  —  School  board  elec- 
tion —  Adjudication  of  bankruptcy  before  the 
S using  01  disqualifying  Act.— Sect.  32  of  the 
ankruptcy  Act  1883  does  not  apply  to  an  adjudi- 
cation of  bankruptcy  previous  to  the  passing  of 
the  Aot.  (i!e  The  Pnlborough  School  Board  Eleo. 
tion ;  Bourke  and  others,  petitioners,  v,  Nutt, 
resp.) 25,  639 

Friendly  society  —  Money  in  the  poBsession  of 
secretary  viriute  o^cti— Preferential  claims. — By 
the  Friendly  Societies  Act  1875,  seot.  15,  sub-sect. 
7  :  Upon  the  bankruptcy  of  any  officer  of  a  society 
having  in  his  possession  by  virtue  of  his  office  any 
money  belonging  to  the  society,  the  truatee  in 
bankruptoy  shall,  upon  demand  in  writing  of  the 
trustees  of  the  sooietyj  pay  such  moneys  to  the 
trustees  of  the  society  m  preference  to  any  other 
debts  or  claims  against  the  estato  of  such  officer. 
The  secretary  of  a  friendly  society,  whose  duty 
was  to  coUect  subscriptions  and  receive  money  for 
the  society,  but  to  hand  over  at  once  all  moneys  so 
received  to  the  treasurer,  wrongfully  retained  in 
his  hands  large  sums  of  money  belonging  to  the 
society,  and  did  not  hand  them  over  to  the  trea- 
surer. On  bankruptoy  ensuing,  the  soeiety 
claimed  to  have,  under  sect.  15,  a  right  to  the 
aasets  of  the  bankrupt  in  preference  to  other 
creditors.  Held,  that  the  society  had  such  a 
preferential  right  in  respect  of  moneys  properly 
received  by  the  secretary,  and  in  his  possession  by 
virtue  of  his  office  ;  and  that  such  right  was  not 
lost  by  reason  of  the  secretary  having  been 
allowed  to  retain  moneys  wrongfully,  and  not 
hand  them  over  to  the  treasurer.  (Be  Welch; 
Ex  parte  Tmatoea  of  Star  of  the  West  Lodge  of 
Oddfellows.)    691 

Lease — Covenant  not  to  avsign — Assignment  by 
trustee  in  bankruptoy — Liability  of  trustee  for 
rent  due. — A  lessee  covenantod  with  his  lessor  that 
neither  he  himself,  his  executors,  adminiatratots, 
or  assigns,  nor  an^  person  who  might  thereafter 
claim  any  estato  in  the  premisev,  would  assign 
without  licence.  On  the  bankruptcy  of  the  lessee 
bia  trustoe  assigned  the  lease.  The  lessor  claimed 
aa  against  the  trastee  the  rent  due.  Held,  that, 
as  the  trustee's  liability  wa^  ba>ed  on  privity  of 
estato,  he  ceased  on  the  assignment  over  to  be 
liable  for  rent  accrued  dnu  after  the  dato  of  the 
assignment,     (iie  Johnson  ;  Ex  parte  Blaokett )...  381 

Notice  of  suspension  of  payment — Circular — Costs 
of  solicitors  and  accountiuits.— On  the  15th  Aug. 
debtors,  aftor  consulting  their  solicitors,  issued  a 
circular  to  their  creditors,  "  We  regret  to  inform 
yon  that  the  recent  fall  in  the  ivory  market  and 
other  matters  hare  placed  us  in  financial  difficulty 
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which  makes  it  desirable  for  us  to  consult  with 
OUT  oreditors  aa  to  oar  position.  We  are  having 
our  books  examined  and  a  statement  prepared  by 
[out]  .  .  .  acooantanta,  and  as  soon  as  this  is 
complete,  we  propose  inviting  yon  to  a  meeting  of 
oar  creditors.  On  the  30th  Ang.  the  meeting  of 
creditors  was  held,  and  on  the  12th  Sept.  a 
receiving  order  was  made  against  the  debtor. 
Between  the  17th  Ang.  and  14tn  Sept.  the  acooan- 
tants  received  or  collected  a  sum  of  money  for  the 
debtors,  and  out  of  it  paid  the  solicitors  their 
coats,  and  retained  a  portion  for  themselves  for 
preparing  the  statement  of  affairs.  Held,  that  the 
circniar  was  an  act  of  bankruptcy,  and  that  the 
sums  paid  to  the  solioitors  and  retained  by  the 
aceountanta  must  be  returned  to  the  trnstee- 
Though  a  trustee  may,  under  certain  circum- 
stances, adopt  and  pay  for  work  done  by  solicitors 
and  accountants  at  the  debtor's  request  before 
receiving  order,  still  he  ought  to  act  very  strictly 
in  the  matter  and  only  pay  for  such  services  as  he  is 
satisfled,  aft<>r  going  through  the  items  of  charge, 
have  resulted  in  a  benefit  to  the  creditors  to  the 
extent  of  the  charge.  (Be  Simonsen;  Ez  parte 
Ball.) page    32 

Power  to  annnl  adjudication  — The  debts  of  a  bank- 
rapt,  amounting  to  16001.,  were  purchased  from 
the  creditors  by  a  lady  for  14M.,  and  the  creditors 
withdrew  their  proofs.  The  debts  were  then 
aaaigned  to  the  bankrupt  for  16001.,  which  sum 
was  provided  by  a  third  person.  The  deputy 
registrar  of  the  County  Court  annulled  the  adiadi- 
cation,  on  the  ground  that  the  debts  had  been 
p«id  in  full.  On  appeal :  Held,  that  the  adjudica- 
tion ought  not  to  De  annulled,  as  the  debts  had 
not  been  paid  in  fnll  within  the  meaning  of  sect.  85 
of  the  Bankruptcy  Act  1883.  {Be  Burnett ;  Ex 
parte  The  Official  Beoeiver.)      385 

Practice — Appeal — Notice  to  registrar  of  County 
Court  —  Torthwith  "  —  Irregularity — Enlarge- 
ment of  time  by  court — Special  circumstances. — 
By  tiie  Bankruptcy  Bules  1886  it  is  provided  by 
rme  132  that,  "  upon  entering  an  appeal,  a  copy 
of  the  notice  of  appeal  shall  forthwith  be  sent  by 
the  appellant  to  the  registrar  of  the  court 
appealed  from.  Held,  that  in  a  bankruptcy  appeal 
from  a  County  Court,  the  appellant's  strict  com- 
pliance with  this  rule  is  necessary,  and  that  the 
oonrt  cannot  in  any  particular  case  enlarge  the 
time  for  compliance  unless  special  circumstances 
can  be  shown  to  exist  in  the  case.  {Be  Titoria ; 
£«  parte  Vitoria.) 141 

Appeal  to  the  Court  of  Appeal — Time — Order 

"  ai^ed,  entered,  or  otherwise  perfected  " — Ex- 
tension of  time— Mistake — Special  oiroumstanoes, 
—By  rule  ISO  of  the  Bankruptcy  Rules  1886,  no 
appeal  to  the  Court  of  Appeal  from  any  order  of 
the  court  shall  be  brought  after  the  expiration  of 
twenfy-one  days  from  the  time  at  which  such  order 
is  "  signed,  entered,  or  otherwise  perfected."  An 
order  of  the  court  was  signed  by  the  registatr,  and 
sealed  on  the  1st  Deo. ,  and  was  filed  on  the  2ad  Dec. 
Notice  of  appeal  against  the  order  was  signed  on  the 
23rd  Deo.  mid,  that  theorder  appealed  against  was 
perfected  when  it  was  signed  and  sealed,  and  that 
uie  appeal  was  therefore  out  of  time.  Held  also, 
that  a  mistake  by  the  appellant's  solicitors  was 
not  snoh  a  special  circumstance  as  would  enable 
the  court  to  enlarge  the  time  for  appealing.  {Be 
Helsby  :£«  parte  The  Trustee.)     141 

Private  examination  of  witnesses  by  official  re- 
ceiver— Evidence  —  Filing^  —  Proceedings  of  the 
court. — A  debtor  has  no  right  to  be  present  at  an 
examination  of  witnesses  taken  before  the  court 
under  sect.  27  of  the  Bankruptcy  Act  1883.  Such 
an  examination  is  a  proceeding  of  the  court,  and 
the  evidence  then  taken  should  be  filed.  {Re 
Beall ;  £2  parte  Beall.) 613 

Proof — Joint  and  separate  estates. — The  executors 
of  a  deceased  partner  whose  separate  estate  was 
solvent  and  of  which  there  was  a  surplus  over  for 
the  joint  creditors,  though  not  sufficient  with  the 
joint  estate  to  pay  the  joint  creditors  in  full, 
sought  to  prove  against  the  separate  estate  of  the 
copartner  which  waa  insolvent  for  money  had  and 


received.  Held,  that,  although  the  dividend 
received  by  the  solvent  estate  would  go  to  the 
joint  creditors,  this  waa  no  violation  of  the  rule 
which  prohibita  joint  creditors  from  proving- 
against  separate  estate  until  the  separate  creditors 
have  been  paid  in  fnll,  aa  it  was  only  equitable  that 
such  dividend  shonid  be  appropriated  amongst 
the  joint  creditors  of  the  insolvent  partner  and  bis 
copartner.  {Be  Q.  S.  Head ;  Ex  parte  Executors 
of  a.  Head.)    page     35 

Proof — Secured  creditor — Promissory  note— guaran- 
tee by  third  party. — H.  and  Co.,  upon  lending  a 
sum  of  16.0001.,  received  from  the  borrower 
a  promissory  note  for  that  amount,  and  also 
a  guarantee  from  an  insurance  company  to  pay 
H.  and  Co.  "  or  the  holders  for  value  for  the 
time  being  "  of  the  promiasoi^  note  if  it  was  not 
paid  by  the  borrowers  when  it  fell  due.  After- 
wards H.  and  Co.  borrowed  16,000(.  from  their 
bankers,  and  indorsed  the  note  to  them,  and  also 
banded  over  to  them  the  guarantee.  The  note 
was  dishonoured.  The  insurance  company  went 
into  liquidation.  H.  and  Co.  became  bankrapt, 
and  their  bankers  presented  a  proof  for  12,000i., 
the  balance  due  to  them.  The  trustee  in  bank- 
ruptcy rejected  the  proof  on  the  ground  that  the 
bankers  were  "  secured  creditors  "  within  sect. 
168  of  the  Bankruptcy  Act  1883,  which  defines 
"  secured  creditor  "  aa  "  a  person  holding  a  mort- 
gage, charge,  or  lien  on  the  property  of  the  debtor 
as  a  security  for  a  debt  due  to  him  from  the 
debtor ;  "  and  that  consequently  the  bankers  were 
bound  to  deduct  from  their  proof  the  value  of  the 
security  held  by  them.  Held,  that  the  note 
having  been  indorsed  over  in  tiie  ordinary  way 
to  the  bankers,  and  the  beneficial  ownershi|) 
of  the  guarantee  having  been  transferred 
to  them,  they  were  not  "secured  creditors" 
within  sect.  168  of  the  Bankruptcy  Act  1883. 
(Be  Hallett  and  Co. ;  Ex  parte  Cocks,  Biddulph, 
and  Co.)    881 

Publio  examination  of  debtor— Order  by  registrar  to 
furnish  accounts  of  a  business— Denial  by  debtor 
that  business  is  his — Jurisdiction  to  make  the  order 
— Effect  of  order. — A  receiving  order  was  made 
against  the  debtor  in  1885.  A  public  sitting  for 
his  examination  waa  held  in  1886,  and,  having 
been  adjourned,  waa  resumed  in  Maroh  1894.  The 
debtor  was  questioned  as  to  a  business  which  ii; 
was  alleged  he  carried  on  aa  "  W.  Freeman," 
The  debtor  denied  that  the  business  was  his,  but 
the  registrar,  upon  the  facta  elicited,  made  an 
order  that  the  debtor  should  furnish  aooonnts  of 
that  business,  stating  in  the  order  that  he  waa  of 
opinion  that  the  business  belonged  to  the  debtor. 
Held,  that  the  registrar  had  jurisdiction  to  make 
the  order,  and  that  the  debtor,  if  an  application 
was  made  to  the  court  to  take  action  against  him 
for  failure  to  comply  therewith,  might  contest  the 
question  as  to  the  ownership  of  the  business.  Be 
Cronmire;  £z  parte  Cronmire.) 610 

Sale  by  mortgagees  of  debtor's  property— When 
court  will  restrain  sale. — An  undischarged  bank- 
rupt having  mortgaged  his  reversionary  interest 
in  certain  property  to  a  company  to  secure  a  loan, 
snbaeqnently  became  bankrupt  a  second  time,  and 
the  oompany  offered  for  sue  the  reversionary 
interest,  subject  to  the  rights  of  the  trustee  and 
the  creditors  under  the  first  bankruptcy.  The 
County  Court  judge,  on  the  motion  of  the  official 
receiver  as  trnstee  in  the  first  bankrnptoy, 
restrained  the  completion  of  the  sale.  Held  (on 
appeal),  allowing  the  appeal,  that  though  the 
Bankruptcy  Court  could  probably  prevent  a  sale 
which  would  interfere  with  the  due  administra- 
tion of  the  estate,  or  with  their  officer  in  the  per- 
formance of  his  duty,  especially  if  the  sale 
purported  to  be  of  the  same  property  which  the 
trustee  had  to  administer,  the  present  case  waa 
not  one  in  which  such  an  order  ought  to  be  made, 
{Be  Evelyn  ;  Ex  parte  The  General  Public  Worka 
and  Assets  Company.) 692 

Selection  of  same  trnstee  by  creditors  of  two  estates 
—Objection  by  Board  of  Trade  —  Notification 
to  court — G«neral  rule. — The  creditors  of  two 
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estatea,  each  of  which  claimed  an  interest  in  a 
certain  asset  known  as  the  Maplin  Sands,  selected 
the  same  man  to  be  tmstee  of  each  estate.  The 
selected  trnstee  was  himself  a  creditor  of  both 
estates,  bnt  to  a  laraper  extent  of  one  than  of  the 
other.  The  Board  of  Trade  objected  to  the 
tmstee  on  the  gronnd  that  he  conld  not  act  with 
imimrtialit^,  and  at  the  reqnest  of  the  creditors 
notified  their  objeotion  to  the  conrt.  Held,  that 
thoQffh  as  a  general  mle  the  oonrt  wonld  support 
the  Board  of  Trade  when  it  overrode  on  reasonable 

Sounds  the  wishes  of  the  creditors  in  regard  to 
e  seleotion  of  a  tmstee,  still,  having  regard  to 
the  very  strong  expression  of  opinion  oy  the 
oreditors  who  considered  that  the  peonliar  nature 
of  the  assets  and  the  necessity  for  unity  of  aotion 
required  the  appointment  of  this  particular  man 
as  tmstee  of  both  estates,  the  oonrt  woald 
sanction  this  appointment,  notwithstanding  the 
general  rale,  (/is  Lamb;  Ex  parte  The  Board  of 
Trade.)      pagt  694 

Solicttor's  costs — Defence  of  debtor  for  mnrder — 
Agreement  in  writing  between  debtor  and  his 
•olioitor — Payment  of  lump  snm — The  Att  -meys 
and  Solicitors'  Bemnneration  Act  1870,  s.  4. — A 
debtor  by  an  agreement  in  writing  with  his  solici- 
tor paid  a  Inmp  snm  to  his  solicitor  in  return  for 
certain  definite  services  rendered  and  to  be 
rendered  by  his  solicitor  in  the  defence  of  the 
debtor  on  a  charge  of  murder.  The  debtor  snb- 
■eqnently  committed  an  act  of  bankruptcy,  and 
was  adjndicated  bankrupt.  The  County  Court 
judge  refused  to  order  the  solicitor  to  pay  over 
any  part  of  the  snm  so  received  to  the  trnstee  in 
bankmptoy.  On  appeal :  Held,  that,  inasmuch 
as  the  money  had  been  paid  over  for  certain 
definite  services  under  a  bond  fide  agreement  in 
writing  before  an  act  of  bankraptuy  had  been 
committed,  the  solicitor  oonld  not  be  ordered  to 
lefncd  the  same.  (Re  Charlwood ;  Ex  parte  The 
Trustee.)   383 

^^  Employment  of  solicitors  by  debtorx  before 
petition.  —  A  firm  of  distillers  employed  solici- 
tors to  inveetigate  the  affairs  of  the  firm, 
and  placed  in  tne  solicitors'  hands  50i.  to  cover 
costs.  The  solicitors  engaged  the  services  of 
aoootmtants  to  go  through  the  books,  and  paid 
them  their  charges.  The  services  of  the  acconn- 
tants  were  retained  before  the  solicitors  had 
Dotioe  of  the  presentation  of  a  petition  against  the 
debtor,  bnt  the  charges  were  paid  alter  snoh 
Dotioe ;  the  solicitor  uterwards  incurred  costs  in 
resisting  the  petition  against  the  debtors,  and  also 
in  rendering  other  services  to  the  debtors  t^ter 
receiving  order.  Held,  that  the  solicitors  could 
retain  ont  of  the  501.  the  aocotmtants'  charges, 
beeanae  they  had  pledged  their  own  credit  to  the 
aocountants  before  notioe  of  the  petition,  though 
the  charges  were  actually  paid  after  snch  notice : 
Held  also,  that  the  solicitors  could  not  retain  out 
of  the  501.  their  own  costs  of  resisting  the  petition, 
or  for  services  rendered  alter  receiving  order,  even 
though  incurred  by  the  debtors'  authority,  because 
they  most  have  known  that  the  money  in  their 
hands  was  part  of  the  debtors'  estate  which  the 
tmstee  was  entitled  to  have  handed  over  to  him 
imbnrdened  by  any  authority  given  by  the  debtors 
as  to  how  it  was  to  be  disposed  of,  each  authority 
not  having  been  executed  before  notioe  of  the 
petition.  (Be  YHiitlook  ;  Ex  parte  The  Official 
Beoeiver.) 34 

—  Verbal  agreement  with  debtors  to  conduct  their 
defence — Petition — Order  on  solicitors  to  refund. 
—Debtors  entered  into  a  verbal  agreement  with 
aolieitOTS  to  defend  them  on  a  criminal  charge,  and 
also  to  look  after  their  business  aftairSj  and  paid 
to  the  solicitors  a  sum  of  250(.  The  solicitors  had 
•tthe  time  no  knowledge  of  any  act  of  bankruptcy 
having  been  committed  by  the  debtors.  Sab- 
seqnnttly  the  debtors  presented  their  petition, 
and  on  bankinptcy  ensoing  the  trustee  claimed 
from  the  solicitors  the  return  of  the  money. 
Held,  that  the  solicitors'  authority  wag  deter- 
mined by  the  presentation  of  the  bankruptcy 
petition,  and  that,  subject  to  any  claim  for  costs 


Incnrred  prior  to  that  date,  the  solicitors  must 
repay  the  money  to  the  estate.  (Be  Beyts  and 
Craig;  £a  parte  The  Trustee.) page  561 

Surgeon-dentist's  practice  —  Personal  earnings  — 
Partnership. — A  dental  surgeon, carrying  on  busi- 
ness with  a  partner,  mortgaged  his  share  of  the 
aSts  to  the  respondnnts,  and  they  subfequently 
a  receiver  appointed  under  the  mortgage 
deed.  The  debtor  became  bankrupt,  but  the  part- 
nership was  still  carried  on,  and  the  receiver 
continued  to  receive  the  debtor's  share  of  the 
profits.  The  trustee  in  bankruptcy  now  claimed 
the  debtor's  share  of  the  profits  since  the  bank- 
ruptcy. Held,  that  the  trnstee  was  entitled  to 
the  debtor's  share  of  the  profits  since  the  bank- 
ruptcy, even  though  the  bnsiness  was  one  which 
very  Ltrgely  depended  upon  the  exercise  of  per- 
sonal skill  by  the  debtor.  (Re  Sogers  ;  Ex  parte 
Collins  V.  Ford.)     107 

Undischarged  bankrupt  —  After-acquired  property 
—  Trading  without  knowledge  or  consent  of 
trtistee — Second  bankruptcy— Bights  of  tmstee  in 
first  bankruptcy. — The  debtor  was  adjudicated  a 
bankrupt  in  1884,  and  did  not  obtain  his  dis- 
obaige.  Without  the  knowledge  or  consent  of  the 
trnstee  or  creditors  he  carried  on  business  and 
thereby  acquired  property  and  incnrred  liabilities. 
He  executed  an  assignment  of  all  his  property  to 
a  trustee  for  the  benefit  of  his  creditors,  and  was 
adjudicated  a  bankrupt  upon  that  act  of  bank- 
ruptcy. Held,  that  the  trustee  in  the  first  bank- 
rnptoy  was  entitled  to  all  the  property  acquired 
by  the  bankrupt  since  the  first  bankrnpt<7  with- 
out any  obligation  to  satisfy  any  of  the  liabilities 
incnrred  by  the  bankrupt  since  the  first  bank- 
ruptcy.    (Be  Clark;  Ex  parte  Beardmore.)        ...  751 

Obtaining    credit    without   disclosing    bank- 

mptcy — Practice — Evidence — Intent  to  defraud. 
— An  intent  to  defraud  is  not  an  ingredient  of  the 
offence  created  by  sect.  31  of  the  Bankruptcy  Act 
1883,  which  renders  it  unlawful  for  an  undis- 
charged bankrapt  to  obtain  credit  to  the  extent 
of  twenty  pounds  or  upwards  from  any  person 
without  informing  such  person  of  the  fact  of  his 
being  an  undischarged  bankrupt.  (Beg.  v. 
Dyson.)     877 

Property  acquired  in  trade  by — Second  bank- 
ruptcy— Bights  of  oreditors  in  first  and  second 
baokruptcies.  —  Property  acquired  in  trade 
by  an  undischarged  bankrapt  will  not  vest 
in  the  trustee  in  bankruptcy  under  sect.  44  of 
the  Bankruptcy  Act  1883,  unless  and  until  the 
tmstee  has  intervened  and  asserted  his  title 
thereto.  A  bankrupt  who  had  while  undischarged 
acquired  certain  property  by  trading  subsequently 
became  bankrupt  a  second  time ;  the  tmstee 
under  the  first  bankruptcy  failed  to  intervene  and 
assert  his  title  to  that  property  until  after  the 
second  bankruptcy.  Held,  that  the  intervention 
by  the  trustee  after  the  second  bankruptcy  came 
too  late,  as  by  that  time  the  property  had  passed 
to  the  trustee  in  the  second  biinkraptcy,  and  that 
therefore  the  property  must  be  administered  by 
him  in  the  second  bankruptcy,  but  without  pre- 
judice to  the  claim,  if  any,  of  the  creditors  in  the 
first  bankruptcy  to  rank  for  proof.  (He  Clark ; 
£«  parts  Dickinson.) 284 

BILL  OP  EXCHANGE. 
Company — Name  of  company  in  bill  of  exchange — 
Addition — Liability  of  directors. — The  defendants, 
who  were  two  directors  and  the  secretary  of  a 
company,  the  registered  name  of  which  was  the 
Bastille  Syndicate  Limited,  accepted  a  bill  of 
exchange  on  behalf  of  the  company,  giving  the 
name  of  the  company  as  "  The  Old  Paris  and 
Bastille  Syndicate  Limited."  Held,  tbat  the 
name  of  the  company  was  not  "mentioned"  in 
the  acceptance  in  accordance  with  the  reqnire- 
ments  oi  sect.  41  of  the  Companies  Act  1862, 
and  that  the  company  not  having  paid  the  bill, 
the  defendants  were  under  sect.  4'<2  personally 
liable  thereon.  (Nassau  uteam  Press  v.  Tyler 
and  others.)    376 
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BILL  OF  SALE. 

Covenant  to  repUoe  artiolea  damaged  or  worn  oat 
— Term  "  for  the  maintenanoe  of  the  seonrity." — 
A  bill  of  lale  given  over  the  fnrnitnre  of  a 
dwelling-honae  mentioned  in  the  schednle  thereto 
contained  a  covenant  by  the  grantor  that,  so  long 
as  any  money  remained  dne  on  the  seonrity  of  the 
bill,  he  wonld  not  remove  any  of  the  ohattela  in 
the  Baid  eohednle  mentioned  without  the  previons 
consent  of  the  grantee  except  for  necessary 
repairs,  and  wonld  "  replace  any  articles  damaged 
or  worn  out  with  any  others  of  eqnal  valne  to  be 
inclnded  in  the  seonrity."  Held,  that  this  cove- 
nant was  one  which  might  pro]>erly  be  inserted  in 
the  bill  as  a  term  for  the  maintenance  of  the 
secnrity,  and  the  bill  was  therefore  in  accordance 
with  the  form  given  in  the  schednle  to  the  Bills 
of  Sale  Act  1882.     (Seed  v.  Bradley.)      pagt  2H 

"  Defeasance  or  condition  "  not  contained  in  bill  of 
sale — Collateral  security. — On  the  5th  Jan  1892  A. 
and  his  wife,  being  in  possession  of  certain  goods, 
assigned  the  same  to  B.  by  way  of  security  for  the 
payment  of  a  snm  of  3001.  with  simple  interest  at 
the  rate  and  in  the  manner  therein  stated.  On 
the  same  day,  and  as  part  of  the  same  transaction, 
A.'s  wife  assigned  to  B.  by  way  of  mortgage,  to 
secure  the  payment  of  the  same  sum  of  3001.  with 
compound  interest,  certain  reversionary  interests 
to  which  she  was  entitled  in  certain  estates.  Held, 
that  the  mortgage  operated  as  a  defeasance, 
within  the  meaning  of  sect.  10  (3)  of  the  Bills  of 
Sale  Act  1878,  of  the  bill  of  sale,  and  not  being 
incorporated  therein  rendered  the  bill  of  sale  void. 
(Edwards  v.  Marcus;  Townend  and  others, 
Claimants.)      182 

Description  of  grantor. — A  person  leading  the  ordi- 
nary life  of  a  country  gentleman,  but  being  a 
"sleeping"  or  inactive  partner  in  several  busi- 
nesses, in  some  only  of  which  hia  name  appeared, 
and  in  none  of  which  he  took  any  aobve  part 
whatever,  granted  a  bill  of  sale  on  furniture  and 
other  effeoto,  forming  part  of  his  separate  estate. 
He  was  described  in  the  affidavit  to  be  filed  with 
the  registrar  (under  sect.  10  of  the  Bills  of  Sale 
Act  1878)  as  "  of  Kingsdown  House,  Sittingbonme, 
in  the  county  of  Kent,  a  gentleman  of  no  oconpa- 
tion."  Held,  that  under  the  oircnmstances  men- 
tioned the  description  of  the  grantor  was  correct, 
and  the  bill  of  sale  good.  (Feast  v.  Bobinson  and 
Fisher.)     168 

Sale  of  goods — Beceipt  for  purchase  money — Sale  by 
husband  to  wife— Cnange  of  possession — Apparent 
possession. — A  wife  who  was  living  in  the  same 
nouse  with  her  husband  agreed  to  buy  from  him 
the  furniture  and  plate  whioh  was  in  the  house 
and  was  bein^  used  by  them,  and  she  accordingly 
paid  him  a  fair  price  for  the  goods.  Afterwards 
she  asked  her  husband  for  an  ordinary  receipt,  and 
he  gave  her  a  receipt  for  the  pnrohase  money,  to 
which  was  added  an  acknowledgment  that  the 
goods  were  the  absolute  property  of  his  wife. 
Held,  that  the  receipt  being  no  part  of  the  bar- 
gain or  sale,  it  was  not  a  bill  of  sale  within 
the  Bills  of  Sale  Act  1878.  Semile^  per 
Lord  Esher,  M.B.  and  Davey,  L.J.,  that,  if  the 
receipt  had  been  a  bill  of  sale  within  the  Act  of 
1878,  the  goods  wonld  not  have  been  in  the 
"  apparent  possession  "  of  the  husband  within 
sect.  8,  because,  since  the  fact  that  the  goods 
remained  in  the  house  was  consistent  with  the 
possession  of  either  husband  or  wife,  the  possession 
must  be  attributed  to  the  person,  namely,  the  wife 
who  had  the  legal  title  to  them.  (Bamsayv. 
Margrett.)        788 

Validity — Construotion — ^Ambiguity — Instalments — 
Bate  of  interest— Covenant  to  produce  receipts  for 
rent,  rates,  and  taxes. — A  bill  of  sale  given  by 
way  of  securi^  for  the  repayment  of  1501.  con- 
tained covenants  by  the  grantor  that  he  wonld  pay 
the  principal  sum  by  yearly  payments  of  301. 
"until  the  whole  of  the  principal  and  interest  is 
fnlly  ^aid ;"  and  that  he  would  pay  "  interest  on 
the  aaid  sum  of  150i."  quarterly  at  a  certain  rate, 
and  also  a  covenant  to  produce  upon  demand  in 


writing  the  last  receipta  for  his  rent,  rates,  and 
taxes,  followed  by  a  proviso  that  the  mortgaged 
chatMls  should  not  be  liable  to  seisnre  for  any 
cause  other  than  those  specified  in  sect.  7  of  the 
Bills  of  Sale  Act  1882,  and  a  further  proviso  that, 
if  the  mortgaged  chattels  should  be  seized  "  in 
consequence  of  an^  breach  of  any  of  the  cove- 
nants herein  contained,"  the  grantee  should  be  at 
liberty  to  remove  and  sell  the  same.  The  Queen's 
Bench  Division  held  the  bill  of  sale  void  for  ambi- 
guity. Held,  by  the  Court  of  Appeal,  that  the 
true  oonstmction  of  the  covenant  for  the  payment 
of  interest  was  that  interest  should  only  be  paid 
on  so  much  of  the  principal  sum  aa  might  from 
time  to  time  remain  unpaid.  Held  also,  that  the 
aeoond  proviso  read  with  the  covenant  to  produce 
the  last  receipts  for  rent,  rates,  and  taxes,  and 
with  the  first  proviso  was  not  inconsistent  with 
sect.  7  of  the  Act.  (The  Weardale  Iron  and  Coal 
Company  v,  Hodson ;  A.  Hodson,  Claimant.)  page  632 

(JSee  Bankbuptot.) 

BUILDING  LINE. 
Erecting-yCompIetion  by  tenant  after  line  laid  down 
of  building  begun  by  owner  before — Metropolis 
Management  Act  18613. — In  1890  the  owner  of  a 
piece  of  land  laid  out  a  road  on  it  for  building, 
and  laid  down  "  the  footings  "  of  a  house  adjoin- 
ing on  the  road,  and  built  np  one  wall  of  it  to  a 
height  of  twelve  feet.  In  1892  he  erected  a  tow  of 
houses  ten  feet  f  nrther  back,  and  in  the  same  year 
granted  a  bnildin^  lease  of  the  piece  of  land  with 
uie  unfinished  building  on  it  to  the  appellant,  who 
without  obtaining  the  consent  in  writing  of  the 
London  County  Council,  built  up  the  house  to  a 
height  of  two  storeys.  In  1893  the  superintending 
anmitect  of  the  London  County  Council  decided 
the  general  line  of  buildings  to  be  the  front  of 
the  row  of  buildinga  ten  feet  further  iMMik.  Held, 
that  an  order  of  a  metropolitan  police  magistnite 
for  the  demolition  of  that  part  of  the  house  which 
was  built  by  the  appellant,  and  whioh  was  in  front 
of  the  building  line,  was  right,  and  that  the  build- 
ing up  bj  the  appeUamt  from  the  already  existing 
foundations  was  "  erecting  "  within  the  meaning 
of  sect.  75  of  25  *  26  Viot.  c.  102.  (Wendon  e. 
The  London  County  Council.)    94 

BUILDING  SOCIETT. 

Contributoriea  —  Bedemption  of  mortgages  — 
Liability  of  advanced  and  unadvanced  mem- 
bers —  Borrowing  powers  —  Costs  of  winding-up 
and  realiaation. — The  doctrine  of  principal  and 
agent,  and  not  that  of  partnership,  appliea  to 
building  sooietiea.  The  directora  are  the  agents 
of  the  members  who  are  the  principals.  In  a 
sooietjy  therefore  which  is  not  registered  under  the 
Building  Societies  Act  1874,  every  member, 
whether  advanced  or  unadvanced,  must  contribute 
towards  the  payment  of  the  ordinary  debts  of  the 
society.  The  advanoed  members  of  anoh  a  society 
cannot  redeem  their  mortgages  without  contri- 
buting to  the  ordinary  debte  unleas  they  are 
expressly  exonerated  from  liability  either  hj  the 
rules  of  the  society,  or  by  the  conditions  of  their 
mortgages.  A  rule  enabling  the  directors  to 
personally  bind  the  members  for  money  borrowed 
would  be  ultra  vire».  Where  members  have 
authorised  the  borrowing  of  money,  a  claim  for 
contribution  towards  the  payment  of  the  ordinary 
debts  of  the  society  cannot  be  resisted  on  the 
ground  that  but  for  such  borrowing  the  assets  of 
the  society  would  be  sufficient  for  their  payment. 
The  costs  of  winding-up  such  a  society  are  payable 
by  the  advanoed  and  unadvanced  members,  and 
those  of  realising  the  assets  out  of  the  assets  of 
the  society.  (Re  West  London  and  General  Per- 
manent Benefit  Bailding  Society.)   796 

Contract  between  society  and  members — Bules  for 
time  being  in  force — Withdrawals — Disaolation — 
Priorities. — By  the  rules  of  a  bailding  society 
registered  under  the  Building  Societies  Act  1874, 
the  amount  of  each  share  was  12i.,  and  any  unad- 
vanoed  member  desiring  to  withdraw  from  the 
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aociety  beoame  entitled,  after  ^Ting  one  month'e 
written  notioe  to  the  direoton  at  any  one  monthly 
meeting,  to  have  the  amount  of  hie  monthly  pay- 
memts  retnmed  to  Mm,  provided  that  in  the  oaee 
of  noticee  of  withdrawal  b^  more  than  one  anoh 
member,  they  were  to  be  paid  in  rotation  aooord- 
ing  to  priority  of  their  notioee,  and  the  direotora 
were  not  oompelled  to  pay  more  than  one  with- 
drswing  member  at  an^  one  monthly  meeting.  At 
the  beginning  of  1889  it  was  diaooTered  that  the 
■ooiety  had  soffered  a  eerions  loes  through  the  dis- 
honesty of  the  seoretai^.  This  waa  made  known 
at  the  annual  meeting  in  April  of  that  year  ;  and 
in  July  as  accountant  iaaued  a  balanoe-aheet 
showing  a  deficiency  of  70001.  on  the  28th  Feb. 
1889,  and  a  report  adriaing  a  reduction  of  the 
■harea  from  121.  to  101.,  which  balanoe-aheet  and 
report  were  adopted  by  the  membera  on  the  30th 
Ji^y  1889.  In  Feb.  1890  the  reduction  of  the 
shares  to  101.  was  confirmed,  and  new  rulea  were 
adopted  under  which  any  unadvanoed  member  be- 
oame entitled,  on  siinng  one  month'a  written 
notice,  to  witiidraw  the  amount  standing  to  hia 
ar«dit  in  the  books  of  the  aociety,  but  the  amount 
due  from  the  aociety  to  any  member  in  reapect  of 
any  share  or  ahares  held  by  him  on  the  28th  Feb, 
1889  waa  to  be  flre-aiztha  of  the  net  amount  of  his 
payments  in  reapect  of  each  ahare  or  ahares,  and 
no  more.  In  Nov.  1892  a  deed  of  diaaolution  of 
the  society  was  executed  and  registered.  Some 
membera  of  the  society  had  given  notices  of  with- 
drawal before  the  loss  was  known ;  others  had 
5 'Tan  anoh  notices  after  the  loaa  was  known,  but 
ifore  the  reduction  in  the  amounts  of  the  shares. 
An  action  was  brought  for  the  pnrpoae  (inter  aUa) 
of  aaoartaining  the  rights  of  the  different  elasses 
of  members.  Held,  that  all  the  members  were 
bound  by  the  roles  for  the  time  being  in  force,  in- 
olnding  those  regulating  tiie  amount  of  each  share, 
and  that  those  membera  whose  notices  of  with- 
drawal had  matured  before  the  date  of  the  deed  of 
diaaolution  were  entitled  to_  priority  of  payment 
nnder  the  rules    for   the   time  being   in   force. 

(Barnard  o.  Tomson)     page  SOG 

Loans  on  deposit — Withdrawal  of  deposits — Condi- 
tion— "  To  be  paid  in  rotation  according  to  the 
priority  of  their  notices  " — "  Available  baluioe  in 
hand  "  insnfScient — Suspension  of  right  of  action. 
— One  of  the  conditions  upon  which  the  plaintiff 
depositad  money  at  interest  with  a  bnilding  society 
was,  that "  withdrawals  of  deposits  are  made  npon 
the  same  principle  as  applies  to  the  withdrawal  of 
ahares,  viz.,  if  the  araibble  balance  in  hand  shall 
be  at  any  time  insufficient  to  pay  all  the  depositors 
wishing  to  withdraw,  they  shall  be  paid  in  rotation 
aooording  to  the  priority  of  their  notices."  The 
deposit  note  given  to  the  plaintiff  by  the  aociety 
stated  that  the  deposit  was  received  subject  to 
fourteen  days'  notice  of  withdrawal.  The  plain- 
tiff gave  due  notice  of  withdrawal,  but  at  that 
time  the  available  balance  in  hand  was  not  suffi- 
cient to  pay  the  depositors  who  had  given  notices 
of  withdrawal  prior  to  the  pl«intiff.  Held,  that 
the  condition  was  not  limited  to  the  mode  of  deal- 
ing with  the  available  balance  in  hand,  but  sns- 
tMOided  the  depositor's  right  of  action  to  recover 
Us  deposit  until  there  was  a  balance  aaffioient  to 
pay  him  in  rotation  according  to  the  priority  of 
his  notioe.  (Brett  v.  Monarch  Investment  Bmld- 
ing  Society.)    146 

CABBIAOE  07  GOODS. 
Foreign  ship — Construction  of  charter-party — Sale 
of  ^fft  of  cargo  at  port  of  distress — Bight  of  ship- 
owner to  fnU  freight- — Conflict  of  English  and 
foreign  law — Law  of  the  flag. — The  plaintiffs, 
who  were  Oerman  aubjecta  domiciled  in  Qermany 
and  owners  of  a  German  steamship,  entered  into  a 
charter-party  with  th«  defendants,  who  were 
British  snbjects,  through  their  (the  plaiotiffa') 
•gent,  a  Oerman  subject,  whereby  the  defaadaatd 
chartered  the  ateamship  Induttrie  for  the  carriage 
of  a  cargo  of  rice  in  bays  from  abroad  to  a  port  in 
Tingland  for  orders.  The  charter-party,  which 
was  made  in  London,  and  was  in  the  English 


language,  contained  all  the  provisions  usually 
found  in  English  charter-parties;  and  also  the 
following  worda,  "  freight  being  payable  at  sod 
after  the  rate  of  35s.  aterling  per  ton  of  20owt. 
delivered  ...  all  freight  to  be  paid  on  right 
delivery  of  the  cargo  if  dUoharged  in  the  United 
Kingdom  in  cash  aa  cnatomary,  if  on  the  Con- 
tinent  in  caah  at  the  exchange  of  the  day  of  final 
diacharge  without  diaoount.  The  ship  proceeded 
to  her  port  of  loading,  and  there  took  on  board  a 
cargo  of  rice  belonging  to  the  defendants,  and  on 
her  homeward  voyage,  having  encountered  bad 
weather,  put  into  a  port  of  diatreas,  when  it  was 
found  that  the  cargo  had  sustained  damaare,  and 
the  master,  acting  under  the  advice  of  anrveyora, 
aold  part  of  the  cargo  as  bein^g  nn&t  for  reahip- 
ment.  In  an  action  by  the  shipowner  to  recover 
full  freight  on  the  damaged  cargo  which  waa  aold : 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Barnes,  J.),  that  the  defendants  were 
not  liable,  as  the  cnarter-party  must  be  eonstrued 
as  an  English  oontract  according  to  English  law, 
and  that  the  law  of  the  flag  did  not  apply,  and 
that  the  payment  of  freight  being  dealt  with  in 
the  charter-party,  none  was  recoverable  in  respect 
of  cargo  not  delivered  at  the  port  of  destination. 
{The  Industrie.)     page  THl 

OASBIAGE  OF  PASSEKGESS. 
Shipowner — Conditiona  on  ticket  limiting  liability — 
Notice — Evidence.  —  The  reapondent  beoame  a 
pasaenger  by  a  ataamahip  owned  by  the  appel- 
lants, and  received  a  ticket  npon  which  were 
printed  in  small  type  certain  conditiona  limiting 
the  liability  of  the  ahipowners  for  loas  or  injury 
to  the  paaaengera  or  their  luggage.  Thia  ticket 
waa  handed  to  the  reapondent  folded  up,  ao  that 
the  conditiona  were  not  viaible.  and  her  attention 
waa  not  called  to  them.  Held,  that  there  waa 
evidence  npon  which  the  jury  might  find  that  the 
appellanta  had  not  done  what  waa  reasonably 
necessary  to  give  the  respondent  notice  of  the  con- 
ditions, and  that  she  waa  not  boand  by  them, 
(Bichardaon,  Spence,  and  Co.,  and  others  v. 
Bowntree.)      817 

CHAEITT, 
Bailway — Compnlaory  aale  of  landa— Voluntary  sub- 
scriptiona  and  donations  —  Endowment — Consent 
of  Cnarity  Commissioners — Costs, — Laud  belong- 
ing to  a  cnarity  had  been  taken  by  a  railway  com- 
pany under  the  power  oonferred  by  a  section  of 
their  special  Act  whereby  the  purohaae  money 
was  fixed  at  40,0002.  The  Charity  Commission- 
ers having  intervened,  the  sum  of  50001.,  part  of 
the  purchaae  money,  had  been  paid  into  court. 
The  land  had  originally  been  bought  by  the  charity 
oat  of  moneya  produced  by  the  aale  of  oonaola, 
which  were  derived  from  voluntary  contribntiona, 
and  were  available  for  the  general  purpoaea  of  the 
charity,  and  could  be  dealt  with  as  income.  The 
charity  had  power  under  their  Act  of  Incorpora- 
tion to  purchase  land,  but  there  waa  no  proviaion 
empowering  them  to  aell  or  let  the  land  so  pur- 
chased, but  a  power  of  sale  was  oonferred  by  the 
section  of  the  apeoisl  Act  of  the  railway  company 
above  referred  to.  Thia  waa  a  petition  preaented 
by  the  charity  for  payment  of  the  SOOOt.  to  them 
as  being  abaolntely  entitled  thereto.  Held,  that, 
if  once  a  fund  consisted  of  voluntary  contribn- 
tiona, it  retained  that  character  notwithstanding 
any  changes  of  investment,  and  being  available 
for  the  creneral  purposes  of  the  charity,  was  taken 
out  of  the  Charitable  Trusts  Act  1853  by  force 
of  the  exception  contained  in  sect.  62  of  the  Act ; 
and  that  the  consent  of  the  Charity  Commission- 
ers was  not  required.  (Be  The  Clergy  Orphan 
Oorp<w«tion.)   6UI 

CHURCH  BATE. 

Assessment — '*  Full    annual  rent  or   value." — The 

worda   "  full   annual   rent    or   valae "    of    pre- 

miaea  rateable  to  the  relief  of  the  poor  in  a  private 

Act  of  Parliament  anthoriaing  tne  raising  of  a 
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oharoh  rate.  Held,  to  mean  fnll  net  annoal 
▼alne,  and  not  the  gross  estimated  rental  of  the 
premises.  (Bose  and  another,  apps.,  v.  Watson, 
reap.) page  906 

COLONIAL  LAW. 

British  Columbia  —  TJaoooupied  Crown  lands  — 
"  Settler."  —  A  riirht  of  settlement  nnder  the 
Land  Aot  1875  of  British  Colnmbia,  and  the  oon- 
solidating  Aots,  oan  only  be  obtained  in  respeot  of 
nnooonpied,  nnenrreyed,  and  nnreserred  Crown 
lands,  and  not  in  respeot  of  any  land  reserved  as 
a  town  site  ;  and  there  is  nothing  in  the  Island 
Bailway  Act  1883  giriog  any  further  right  of 
settlement,  or  any  new  or  extended  sense  to  the 
word  "  settler."  (Hoggan  v.  Egqoimalt  Bailway 
Company.) 888 

Canada — British  North  America  Act  1867,  s.  91,  snb- 
■eot.  21 — Powers  of  proTinoial  Legislature — Bank- 
ruptcy and  insolrency  —  Beriaed  Statntes  of 
Ontario  1887,  o.  124.  a.  9— Assignment  for  the 
benefit  of  creditors — XJltra  vires. — By  the  British 
North  America  Aot  1867.  s.  91,  anb-sect.  21,  the 
exnlnsiTe  power  of  legislation  with  reference  to 
bankmptoy  and  insolTenoy  is  oonferred  upon  the 
Dominion  Parliament.  Held,  that  an  enactment 
in  the  Berised  Statotas  of  Ontario  1887,  o.  124,  s,  9, 
postponing  jndgments  and  exeontions  not  com- 
pletely executed  by  payment  to  an  assignment 
for  the  benefit  of  creditors  nnder  the  Act,  was  not 
ultra  vires  of  the  provincial  Legislature,  as  it 
relates  to  a  purely  Tolnntai^  assimment.  (The 
Attorney-General  for  Ontario  v.  The  Attomey- 
Oeneral  for  Canada.)    538 

Cypms,  law  of — Legitimacy — Legitimation  of  ehil- 
dren  bom  before  marriage — Canon  law — Mahom- 
medan  law. — The  legitimacy  of  a  Christian  Otto- 
man subject  in  Cyprus  is  to  be  ascertained  by  the 
Christian,  and  not  by  the  Mahommedan  law. 
(Farapano  and  others  v.  Happaz  and  others.)      ...  254 

New  South  Wales— Seal  Property  Aot  (26  Vict.  No. 
9),  SB.  22  and  23— Amending  Aot  (41  Vict.  No.  18), 
■8.  4  and  21— Caveat — Lapse — Waiver. — Where  an 
application  has  been  made  to  bring  land  under 
the  Real  Property  Act  of  New  South  Wales  (26 
Vict.  No,  9),  and  a  oaveat  has  been  entered,  but 
no  proceedings  have  been  taken  under  it  within 
three  months,  as  required  by  sect.  23  of  the  Aot, 
it  is  competent  for  the  applicant  to  waive  the 
limit  of  time,  and  the  lapse  of  the  oaveat ;  and 
stating  a  case  for  the  opinion  of  the  court  mora 
than  three  months  a'ter  the  lodging  of  the  caveat 
will  be  held  to  operate  as  a  waiver.  (Wilson  v. 
Mcintosh.)      586 

Queensland,  law  of— Dividend  Duty  Aot  1890  (54 
Viot,  No.  10),  8.  8— Assets  in  Queensland — Mort- 
gage securities. — The  Queensland  Dividend  Du^ 
Act  1890  impoeea  a  duty  upon  the  dividends 
declared  by  companies  candying  on  business  in 
Queensland,  and  requires,  in  the  case  of  com- 
panies whose  head  office  is  not  in  Queensland,  a 
return  of  the  average  amount  of  the  assets  of  the 
company  in  Qaeensland  dnring  the  preceding  year. 
Held  (amrming  the  judgment  of  the  ooart  below), 
that  advances  made  by  a  company  outside  the 
colony  upon  the  security  of  real  and  personal  pro- 
perty within  it,  were  assets  in  Queensland,  within 
the  meaning  of  the  Aot,  though  the  debtors  did 
not  reside  in  the  colony,  and  neither  principal  nor 
interest  was  payable  in  it.  (Walsh  v.  The  Queen.)  257 

COMPANY. 
Call  —  Ultra  vires  —  Amalgamation — Sale — Under- 
taking— Death  of  shareholder — Notice — Liability 
of  personal  representatives. — Where  the  memo- 
randum of  association  of  a  company  empowers  it 
to  sell  its  undertaking,  the  company  can,  as  a  pre- 
liminary to  and  as  one  of  the  terms  of  the  sale, 
call  up  its  unpaid  capital  and  transfer  the  same  to 
the  purchaser.  Until  something  is  done  to  trans- 
fer tbe  intorest  of  a  member  of  a  company  who  has 
died,  the  deceased— that  is  his  estate — remains  a 
member  of  the  company,  and  his  legal  personal 
representatives  are  in  their  representative  capacity 


liable  for  calls,  so  long  as  his  name  remains  on 
the  register  without  notice  to  the  company  of  his 
death.  (The  New  Zealand  Gold  Extraction 
Company  (Newbery-Vautin  Frooees)  Limited  v. 
Peaoook.) page  llO 

Creditor-^Dispnt«d  debt — Petition  to  wind-up — 
Injnaotion. — ^This  was  a  motion  by  the  plaintiff 
company  for  an  injunction  to  restrain  the  defen- 
dants, the  late  solicitors  of  the  company,  from 
presenting  a  winding-up  petition,  threatened  on 
aocount  of  the  alleged  nonpayment  by  Uie  com- 
pany of  certain  expenses  inourrnd  by  the  defen- 
dants in  the  promotion  of  the  company.  On  the 
10th  Jan.  1894  the  defendants  gave  the  oompoDy 
formal  notice  demanding  payment  of  their  debt, 
and  etatinp,  "  This  demand  is  in  compliance  with 
the  provisions  of  the  Companies  Aots."  The  com- 
pany, however,  ooosidered  that  nnder  an  agree- 
ment the  existing  liabilities  of  the  company  ought 
to  be  paid  before  any  part  of  the  prebminaiy 
expenses,  and  as  th^y  believed  that  tJie  defendants 
were  about  to  commence  winding-up  proceedings, 
they  issued  the  writ  in  this  action,  and  gave  notice 
of  this  motion.  Held,  that  the  court  bad  jurisdic- 
tion to  grant  an  injunction  to  restrain  the  presen- 
tation  of  a  winding-up  petition  ;  and  in  this  case, 
assuming  that  there  was  a  debt,  it  appeared  thai 
it  was  not  a  debt  presently  payable,  therefore  the 
injunction  must  be  grantod  with  costs.  (The  New 
Travellers'  Chambers  Limited  v.  Messrs.  Cheese 
and  Green.)      271 

Debenture — Covenant  for  payment  on  speoifled 
day — Company  wound-up  before  such  day — Prin- 
cipal becoming  due. — Upon  the  occurrence  of  a 
winding-up  of  a  company,  the  debenture-holders 
become  entitled  to  realise  their  security  for  the 
fnll  amount  secured  by  their  respective  deben- 
tures, notwithstanding  that  the  day  mentioned 
therein  for  payment  of  the  capital  has  not 
arrived.  (Wallace  t>.  Automatic  Machine  Com- 
pany Limited.)       ...497,852 

Eqnitable     mortgagee  —  Foreclosure.  —  The 

plaintiff,  the  holder  of  the  whole  of  the  first 
issue  of  the  debentures  of  a  company,  took  out 
a  summons  asking  for  an  aocount,  and  that 
the  said  debentures  might  be  enforced  by 
forealosnre  or  sale,  and  for  a  receiver  and 
manager.  The  debentures  created  a  charge  on 
all  the  property,  funds,  assets,  and  effects  of 
the  company,  whatsoever  and  wheresoever,  both 
present  and  future,  including  its  uncalled  capital. 
By  the  conditions  indorsed  on  the  debentures 
such  charge  was  to  be  a  floating  security,  and  the 
principal  money  was  to  become  immediately 
payable  if  default  was  made  in  payment  of  intere«t 
or  in  the  case  of  the  winding-up  of  the  company. 
The  interest  woe  in  arrear,  and  the  company  was 
in  voluntary  liquidation.  Held,  that  the  doctrine 
that  an  equitable  mortgagee  by  deposit  of  title 
deeds  is  entitled  to  foreclosure  extends  to  a 
debenture-holder,  and  that  there  should  be  an 
order  declaring  the  plaintiff  entitled  to  fore- 
closnre,  and  directing  the  company  at  th<« 
plaintiff's  request  to  assign  to  him  the  several 
items  of  property  comprised  in  the  debenturen. 
(Sadler  u.  Worley.)       494 

Power  to  sanction  compromise  of  rights- 
Difficulty  in  enforcing  rignta  —  Special  resolu- 
tion to  accept  shares  in  lieu  of  debentures  — 
Power  of  majority  to  bind  minority  of  deben- 
ture-holders—  Estoppel  by  matter  of  record — 
Under  what  circumstances  persons  not  parties 
to  an  action  may  be  estopped  by  the  jud^ent. 
(Mercantile  Investment  and  General  Trust  Com- 
pany V.  Biver  Plate  Trust,  Loan,  and  Agency 
Company.)       131 

Director  —  Fiduciary  character — CJontract — Decla- 
ration of  interest— Penalty — Notice— Injunction. 
— Article  70  of  the  articles  of  association  of  a 
company  provided  that  the  office  of  any  director 
should  be  vacated  if,  among  other  things,  he  con- 
tracted with  the  company,  or  was  oonoemed  in 
or  participated  in  the  proflte  of  any  contract 
with,  or  work  done  for  the  _  company,  without 
declaring  his  interest  at  a  meeting  of  the  directors. 
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and  that  no  dirmtor  ro  interested  should  vote  on 
any  question  relatine  to  snoh  contract  or  work. 
The  plaintiif  was  a  director,  and  at  a  meeting  of 
the  board  on  the  14th  April  1893  he  informed  the 
ahairman,  prior  to  the  commenoement  of  the 
bnaineaa,  tnat  he  was  "  jointly  interested  "  with 
M.  in  a  contract,  conoemintr  which  some  question 
was  on  the  agenda  paper  for  discussion,  but  he 
did  not  specify  the  precise  nature  or  extent  of  his 
interest.  The  plaintiff  took  no  part  in  the  busi- 
ness, and  was  recorded  on  the  minutes  as 
"neutral."  At  a  meeting  of  the  board,  on  the 
17th  Aug.  1893,  no  notice  of  which  was  giren  to 
the  pluntiff,  a  resolution  was  passed  declaring 
that  Bis  seat  as  a  director  had  been  Taoated  under 
artiele  70.  On  motion,  treated  by  consent  as  the 
trial  of  tiie  action:  Held,  that  "declare  his  in- 
terest "  meant  declare  the  nature  of  his  interest, 
and  that  the  words  were  not  satisfied  by  a  mere 
deolaiation  that  the  plaintiff  had  an  interest  in 
the  matter ;  but,  Held  also,  that  notice  should 
have  been  given  to  the  plaintiff,  and  a  board 
meeting  summoned  to  give  him  an  opportunity  of 
justifying  himself.  Perpetual  injunction  granted, 
witbont  costs.     (Tumbull  v.  The  West  Biding 

Athletic  Club  Leeds  Limited.') page    92 

Diractor  —  Qualification  shares  —  Implication  of 
agreement  to  acquire — Entry  of  name  on  register — 
What  constitntes  register — Estoppel — Acting— 
Beeigiiation  —  Beotiflcation  of  register.  —  The 
•rtieles  of  association  of  a  company  provided  that 
the  first  directors  should  be  appointed  by  a 
majority  of  the  subscribers  of  the  memorandum 
of  association ;  that  the  qualification  of  a 
director  should  be  the  holding  of  2001.  of  share 
Oi^ital,  in  respect  of  which  all  calls  for  the  time 
bein^  due  should  have  been  paid,  and  that  this 
analification  should  apply  as  well  to  the  first 
airectors  as  to  all  f  ature  directors  ;  but  that  such 
first  directors  should  be  allowed  one  month  from 
the  first  general  allotment  of  shares  in  which  to 
aoquize  their  qualification.  The  articles  further 
provided  that  the  offioe  of  a  director  was  to  be 
vacated  if  he  ceased  to  hold  the  requisite  number 
of  sharee ;  or.  in  the  case  of  a  first  director,  if  he 
&iled  to  obtain  them  within  the  prescribed  time ; 
or,  if  he  should  send  in  a  written  resignation  to 
the  board,  and  the  same  should  not  be  withdrawn 
for  seven  days  or  be  previously  accepted.  C. 
signed  the  memorandum  of  association  for  one 
share,  and  was  appointed  a  first  director.  He 
attended  a  few  meetings  of  the  directors,  but  was 
not  present  at  a  meeting  on  the  29th  March  1893, 
when  resolutions  were  passed  for  an  allotment  of 
shares,  and  forty  52.  shares,  for  which  he  had  not 
applied,  were  allotted  to  him.  His  name  had  been 
entered  for  the  forty  shares  on  certain  sheets  of 
paper  called  allotment  sheets,  which  were  laid 
Defore  the  board  and  signed  by  the  chairman  and 
secretary  when  the  shares  were  allotted.  The 
month  prescribed  by  the  articles  ended  on  the 
29th  April  1893.  Afterthat  date  C.  did  not  act  as 
a  director,  and  until  the  middle  of  May  1893  did 
not  become  aware  that  his  name  was  on  the 
register.  On  the  1st  May  1893  he  received  a  form 
of  application  for  shares,  and  a  request  for  pay- 
ment of  the  amount  due  on  application.  On  the 
7th  May  1893  he  wrote  resigning  his  office  of 
diieetor,  and  thereafter  did  not  act  in  that 
aqjMunty.  On  the  23rd  May  1893  the  entries  in 
the_  allotment  sheets  were  copied  into  the  formal 
register  of  members.  0.  applied,  under  sect.  35 
of  the  Companies  Act  1862,  to  have  his  name 
removed  from  the  register  in  respect  of  all  the 
shares  except  the  one  for  which  he  signed  the 
memorandum  of  association.  The  company  was 
not  in  liquidation.  Held,  that  the  allotment 
sheets  were  never  intended  to  be  the  formal 
register  of  the  company  such  as  was  required  by 
seet.  25  of  the  Companies  Act  1862,  but  merely 
contained  materials  to  be  used  in  making  up  that 
lagister;  that  they  did  not  oonstitnte  the 
register;  and  that  C.'s  name  was  therefora  not 
really  on  the  register  until  after  he  had  resigned. 
Held  also,  that  the  company  had  no  implied 
anthoiity  nnder  its  articles  to  place  C.'s  name  on 


the  register  after  the  month  had  elapsed  from  the 
date  of  the  first  allotment  of  shares ;  that  his 
name  was  entered  without  sufficient  oanse ;  and 
that,  therefore,  he  was  entitled  to  have  it 
removed.  (Be  The  Printing  Telegraph  and  Con- 
struction Company  of  the  il^enoe  Havas ;  Ex  parte 
Cammell.) pag»  74,  705 

Dividends  —  Excess  of  income  over  expenditure 
— Depreciation  of  capital — Beduotion  of  capital — 
Ultra  vires. — A  motion  was  made  to  restrain  the 
directors  of  a  company  from  declaring  a  dividend 
on  the  ground  that,  although  there  was  an  excess 
of  receipts  over  expenditure,  there  was  at  the  same 
time  a  depreciation  of  capital.  The  company's 
capital  of  600,0001.  had  all  been  issued  and  fully 
paid  up,  and  converted  into  stock  of  two  classes — 
preferred  and  deferred.  It  had  also  borrowed 
800,0001.  on  debentures.  These  funds  had  all  been 
invested  in  accordance  with  the  memorandum  of 
association,  and  the  present  market  value  of  the 
investments  was  neany  655,0001.  Of  this  deprecia- 
tion it  was  stated  that  75,0001.  was  absolutely  lost. 
Changes  of  investment  had  been  made  from  time 
to  time,  with  the  resnlt  that  27,000{.  had  been 
realised  and  carried  to  a  reserve  fund.  During 
the  past  year  the  receipts  of  the  company  from 
investments  exceeded  the  expenditure  by  23,0001., 
and  the  directors  proposed  to  declare  a  dividend 
out  of  this  excess.  The  company  was  formed  to 
raise  money  and  invest  it  in  certain  securities,  and 
to  receive  the  dividends  and  income  thereof  and 
apply  them  according  to  the  articles.  The  articles 
provided  for  investment  and  for  change  of  invest- 
ment, and  maintaining  as  nearly  as  possible  the 
relative  rights  between  capital  and  income.  The 
receipts  of  the  company  in  respect  of  income  from 
investments  were  to  be  applicable  (1)  to  the  pay- 
ment of  a  dividend  at  5  per  cent,  per  annum  on 
the  preferred  stock  ;  (2)  to  the  payment  of  such  a 
dividend  on  the  deferred  stock  as  the  same  should 
suffice  to  pa,j.  The  trustees  had  power  to  create 
a  reserve  fnnd  to  meet  contingencies,  or  for 
equalising  dividends,  or  for  other  purposes,  and  to 
declare  interim  dividends.  Surplus  assets  in  a 
winding-up  were  to  be  applied  in  repaying  the 
amount  paid  up  on  preferred  stock,  and 
then  on  deferred  stooK,  and  the  residue' 
divided  in  proportion  to  the  nominal  capital 
held  by  members.  Held,  that  the  payment 
of  the  dividead  was  not  ultra  viret.  (Vemer  v. 
The  General  and  Commercial  Investment  Trust 
Limited.) 51ff 

Beduction  of  capital — Dissentient  shareholder. — It 
is  not  beyond  the  statutory  jurisdiction  of  the 
court,  under  the  Companies  Acts  1867,  1877,  to 
sanation  a  scheme  for  the  reduction  o(  the  capital 
of  a  limited  company  which  does  not  deal  in  the 
same  way  with  all  shares  of  the  same  class.  A 
company  carried  on  business  in  the  United  King- 
dom and  in  America,  and  a  portion  of  its  invest- 
ments and  some  of  its  shareholders  were  in  that 
country.  Differences  having  arisen  between  the 
direotws  in  England  and  the  American  committee, 
it  was  agreed  that  the  American  shareholders 
should  take  over  the  American  investments  upon 
terms,  that  the  company  should  cease  to  carry  on 
business  in  America,  and  that  the  capital  of  the 
company  should  be  reduced  by  the  amount  of  the 
shares  held  in  America.  A  special  resolution  for 
carrying  out  this  agreement  was  duly  passed  and 
confirmed.  All  the  creditors  of  the  company 
had  either  been  paid  or  had  assented  to  the 
arrangement.  Held,  that  the  arrangement 
was  not  ultra  viree  of  the  company,  and  should 
be  sanctioned  by  the  court.  (British  and 
American  Trustee  and  Finance  Corporation  v. 
Conner.)     882 

Petition  —  Trading  —  Cessation  of — Assets — 

Distribution  among  shareholders. — This  was  a 
petition  presented  by  the  company  for  the  oon- 
firmation  of  resolutions  for  the  reduction  of  the 
capital.  The  petition  stated  that  '  the  com- 
pany had  carried  on  business  until  May  1888, 
when  it  ceased  to  trade,  and  had  not  since  traded. 
The  company  had  no  creditors.    Held,  that  t!ie 
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oompany  if  not  defunct  was  in  a  comatose  condi- 
tion, and  the  whole  object  of  the  petition  was  to 
enable  the  available  assets  to  be  distribnted  amons 
the  shareholders  in  proportion  to  the  amonnt  ptdd 
on  their  shares;  tne  power  fp.Ten  by  the  Com- 
panies Acts  beint;  discretionary,  the  oonrt  woold 
make  no  order.   (Be  The  Wallasey  Brick  and  Land 

Company  Limited.)       page  870 

Beserre  capital — Companies  Act  1879— Alteration  of 
articles — Power  to  call  np  capital  declared  by 
articles  and  pron>ecta8  to  be  feserre.  (Malleson 
V.  The  National  Insurance  and  Guarantee  Cor- 
poration.)   157 

Scheme  of  arrangement  sanctioned — ^Bight  of  appeal 
by  creditor  not  appearing  on  petition.  Where 
an  order  has  been  made  sanctioning  a  scheme 
of  arrangement  under  the  Joint  Stook  Companies 
Arrangement  Act  1870,  a  creditor  who  has  not 
appeared  on  the  petition  cannot  appeal  from  snoh 
order  without  leave.  (Be  The  Seoarities  Insnr- 
anoe  Company  Limited.)     609 

WlNIIlKO-tlP. 

Contributory  —  Application  for  shares  —  Under- 
writing agreement.— A.  wrote  and  sent  to  the 
vendor  to  a  oompany  an  underwriting  letter  in 
which  he  agreed  for  a  certain  consideration  "  at 
any  time  within  three  months  after  the  date  ' 
hereof,  if  and  as  called  upon  by  you,  to  subscribe 
or  find  responsible  subscribers  for  any  number  of 
shares  of  11.  each  of  this  oompany  you  may 
require,  not  exceeding  1000  in  accordance  with 
the  terms  of  the  prospectus.  .  .  .  This  agree- 
ment is  to  be  irrevocable,  and  to  be  sufficient  in 
itself  to  anthorise  ^on,  in  the  event  of  my  not 
anbsoribing  or  finding  responsible  subscribers  as 
above  mentioned,  to  subscribe  for  the  said  shares 
in  my  name,  and  to  anthorise  the  directors  of  the 
oompany  to  allot  such  shares  to  me,  and  to  enter 
my  name  in  the  company's  register  of  members  in 
respect  thereof.  Held,  that  tbe  letter  did  not 
amount  to  an  application  for  the  allotment  of  the 
shares,  but  only  to  an  authority  to  subscribe  for 
such  shares  in  A.'s  name  in  the  event  of  A. 
neglecting  to  subscribe  or  find  responsible  sub- 
scribers after  having  been  called  upon  to  do  so. 
(Be  Harvey's  Ovster  Oompany  Limited ;  Ex  parte 
Ormerod  and  others.)    795 

Direotors— "Trustees"— Breach  of  trust — Com- 
panies iWinding-np)  Act  1890— Statute  of  Limita- 
tions— Trustee  Act  1888. — Directors  of  companies 
established  under  the  Companies  Acts  are  ' '  trus- 
tees "  within  the  meaning  of  the  Trustee  Act  1888, 
and  by  virtue  of  sect.  8  of  that  statute  they  are 
entitled  to  the  benefit  of  the  Statute  of  Limita- 
tions as  a  bar  to  a  claim  in  respect  of  an  alleged 
breach  of  trust  by  reason  of  the  misapplication, 
through  mistake  or  carelessness,  of  funds  or  pro- 
perty of  the  company  in  their  hands  or  under  their 
ooniiol.  Where,  therefore,  direotors  of  a  oom- 
pany, apparently  acting  ultra  vires  of  their 
powers,  but  not  fraudulently,  invested  funds  of 
their  company  in  the  shares  of  another  oompany, 
and  more  than  six  years  afterwards  the  liquidator 
in  the  winding-up  of  the  company  applied  under 
sect.  10  of  tbe  Companies  (Winding-up)  Act  1890 
for  a  declaration  that  the  direotors  liad  committed 
a  breach  of  trust,  and  consequently  were  liable  for 
the  amount  expended  in  the  purchase  of  the 
shares,  it  was  held  that,  assuming  that  the  pur- 
chase of  the  shares  was  ultra  viret,  which  point 
was  not  free  from  doubt,  yet,  as  the  misapplica- 
tion of  the  money  was  not  a  fraud  in  any  sense, 
the  direotors  were  protected  by  the  Trustee  Act 
1888.  A  director  who  is  not  a  party  to  a  mis- 
application of  the  funds  of  a  oompany  cannot  be 
held  liable  for  not  taking  legal  proceedings  to 
upset  the  transaction  after  the  matter  is  con- 
cluded. {Be  The  Lands  Allotment  Company 
Limited.) 286 

List  of  oontribntories  —  Director's  qualification 
shares— Implied  contract  to  take  shares. — The 
articles  of  association  of  a  oompany  which  was 
incorporated  in  July  1891  provided  that  the  quali- 
fication of  a  director  should  be  tbe  holding  of 


shares  of  the  nominal  amount  of  2502.  ;  that  the 
first  directors  might  act  before  acquiring  their 
qualification ;  but  that,  unless  within  one  month 
from  their  appointment  they  acquired  such  quali- 
fication, they  should  be  deemed  to  have  agreed  to 
take  the  same,  and  the  same  should  be  allotted  to 
them  aocordingly.  B.  was  one  of  the  persons 
named  as  the  first  direotors  in  the  articles.  On 
the  2l8t  Jnly  1891,  after  tiie  registration,  he  wrote 
to  the  consulting  engineer  of  the  company  a  letter 
in  which  he  referred  to  the  faot  of  his  having 
signed  the  articles  and  a  prospectus,  in  which  his 
name  appeared  as  a  director.  On  the  8th  Sept. 
1891  he  wrote  to  the  secretary  resigning  his 
appointment  as  director.  The  directors  accepted 
his  resignation,  but  allotted  to  him  qnalifioation 
shares  to  the  nominal  amount  of  2501.  B.  never 
attended  any  of  the  meetings  of  the  directors,  or 
otherwise  acted  as  a  director.  In  the  winding-up 
of  the  oompany  the  liquidator  settled  B.  on  the 
list  of  oontribntories  in  respect  of  those  shares. 
A  summons  was  taken  out  by  B.  to  have  his  name 
removed  from  the  list.  It  was  decided  by  Wright, 
J.  (sitting  as  an  additional  judge  of  the  Chancery 
Division,  ante,  p.  236)  that  tne  laot  that  B.  autho- 
rised the  company  by  the  letter  of  the  2l8t  July 
1891  to  hold  him  out  to  the  world  as  a  director, 
and  that  he  allowed  himself  to  be  named  as  a  first 
director,  was  evidence  that  he  had  agreed  to  take 
the  shares ;  that  that  conclusion  was  fortified  by 
the  letter  of  the  8th  Sept.  1891 ;  and  that  his 
name  must  therefore  remain  on  the  list.  On 
appeal ;  Held,  that  the  inference  to  be  drawn  from 
tbe  faot  tiiat  B.  had  assented  to  the  articles  and 
to  the  prospectus  was  that  he  agreed  to  beoome  a 
director  on  the  term!  of  the  articles  to  which  he 
had  assented;  and  that  therefore  his  name  was 
rightly  placed  on  the  list  of  oontribntories  in 
respect  of  his  qualification  shares.  (Be  The 
Hercynia  Copper  Company  Limited  ;  Ex  parte 
Bichardson.) page  236,  700 

Property  abroad — Foreign  judgment- Embargo  on 
property  abroad  by  English  oreditor.— After  an 
English  oompany,  carrying  on  bnsiness  and  with 
property  situated  in  Brazil,  had  been  ordered  br 
the  English  court  to  be  wound-up,  an  Englisa 
oreditor  who  had  not  proved  in  tne  winding-up 
obtained  judf^ment  against  the  company  for  the 
amount  of  his  debt  in  the  Brazilian  courts,  and 
laid  an  embargo  on  the  property  of  the  company 
situated  in  Brazil,  thereby  preventing  the  carry- 
ing out  of  an  agreement  sanctioned  by  the  English 
court  for  the  sale  of  the  assets  of  the  oompany. 
On  the  motion  of  the  liquidator  of  the  company 
the  oreditor  was  ordered  to  remove  the  eml»rgo 
on  the  company's  property  in  Brazil,  on  having  a 
sufficient  part  of  tke  purchase  money  set  api^  to 
answer  any  claim  he  might  establish  in  the  English 
courts  against  the  oompany.  (Be  Central  Sugar 
Factories  of  Brazil  Limited  ;  Flack's  case.) 645 

Public  examination — Beport  of  official  receiver — 
Statement  in  report  that  fraud  has  been  committed 
—Companies  (Winding-up^  Act  1890,  s.  8. — In 
order  to  obtain  an  order  for  public  examination 
under  sect.  8  of  the  Companies  (Winding-up)  Aet 
1890,  the  official  receiver  should,  in  his  further 
report  under  sub-sect.  (2),  state  matters  of 
information  and  belief,  and  should  pledge  himself 
that  such  matters  in  his  opinion  constitute  a 
mrimd  facie  case  of  fraud  by  some  person — not 
defining  which  person — in  the  promotion  or 
formation  of  the  company  or  in  relation  to  the 
company  since  the  formation  thereof.  Whether 
or  not  the  expression  of  snoh  opinion  is  a  condition 
precedent  to  the  making  of  snoh  an  order,  it  is 
convenient  in  practice  that  the  opinion  of  the 
official  receiver  should  be  so  expressed.  (Be 
Qeneral  Phosphate  Corporation  Limited;  Be 
Northern  Transvaal  Oold  Mining  Company 
Limited ;  Be  Delhi  Steamship  Company  Limited.  )...627 

Voluntary  winding-up — Action  against  company 
stayed — Costs. — Where  the  court  had  granted  an 
application  by  a  company  in  voluntary  liquidation 
forstay  of  proceedings  in  an  action  brought  against 
it  by  a  plaintiff,  the  full  amount  of  whose  claim 
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had  been  admitted  by  the  liquidator :  Held,  that 
the  court  had  jarindiotion  to  order  the  plaintiff  to 
pay  the  costs  o{  the  application,  (Freeman  v.  The 
General  Pabliahing  Company.)        page  845 

Vdnntaiy  winding-np — Diatribntion  of  sarplns  aaaets 
— Calline  np  unpaid  capital — Adjnstment  of  righta 
of  Bhareholdera  inter  ne — Companies  Act  18^. — 
By  one  of  the  olaoses  of  the  articles  of  assooia- 
tion  of  a  company,  which  was  in  conrse  of  being 
wonnd-np  Tolnntarily,  it  was  provided  that, 
if  the  company  shonld  be  wonnd-np,  and  the 
mnplns  aasets  should  be  insufficient  to  repay  the 
whole  of  the  paid-up  capital,  such  surplus  aasets 
should  be  first  applied  in  repaying  to  the  prefer- 
ence shareholders  pro  rati,  the  amount  of  capital 
paid  up  on  the  preference  shares  held  b^  uem 
respectively  at  the  oommenoement  of  the  winding- 
up,  so  far  as  such  surplus  assets  should  extend, 
and  that  the  balance  of  snoh  surplus  assets  (if 
any)  should  be  distributed  amongst  the  ordinary 
shareholders.  Held,  that  the  general  rule  estab- 
lished by  Birch  v.  Cropper  (61  L.  T.  Bep.  N.  S. 
GZl ;  14  App.  Cas.  525)  and  previous  authoritiee, 
that  the  surplus  assets  of  a  company  were 
divisible  among  all  the  shareholders  in  proportion 
to  their  nominal  interest  in  the  subscribed  capital 
of  the  company,  was  not  affected  by  the  above 
dftuae.  And  that  there  was  no  reason  for  giving 
the  words  "  surplus  assets  "  in  that  clause  any 
other  than  its  primd,  facie  meaning,  namely,  aU 
the  capital  of  the  company,  including  unpaid  calls 
which  might  remain  after  the  debts,  liabilities, 
and  costs  of  the  company  had  been  discharged. 
(He  Sheppard's  Com  Malting  Company  Limited  j 
£c  carts  liowenfeld.)    S 

Liquidation   under  supervision — Liquidator — 

Statement  to  Begistrar  of  Joint  Stock  Companies. 
— Sect,  15  of  the  Companies  (Winding-up)  Act  1890 
applies  as  well  to  voluntary  liquidations  and 
liquidations  under  supervision  as  to  compulsory 
liquidations.  (Re  Stock  and  Share  Auction  and 
Bankiog  Company  Limited.  Re  Spiral  Wood- 
ontting  Company  Limited.  Re  Hull  Land  and 
Property  Investment  Company  Limited.)      285 

Stannaries  Court  —  Jurisdiction  —  Companies 

(Winding-up)  Act  1890,  ss.  1  (sub-sects.  1,  4), 
3,  32.  —  A  company  formed  for  working 
mines  "in  Cornwall  and  elsewhere  in  England 
was  in  voluntary  liquidation.  The  company  had 
originally  been  engaged  in  working  a  mine  in 
Cornwall,  but  it  did  not  appear  from  the  evidence 
that  it  had  at  any  time  been  engaged  in  workinar  a 
mine  ont  of  Cornwall.  Held,  that  the  court 
having  jurisdiction  to  entertain  applications  in 
the  winding-up  was  the  Stannaries  Court,  until  it 
was  shown  that  the  company  was  actually  working 
mines  beyond  the  limits  of  the  Stannaries.  (Be 
Kew  Terras  Tin  Mining  (^mpany  Limited.) 625 

Withdrawable  share  capital — Snapenaion  of  right  of 
irithdrawal — Business  carried  on  at  a  loss — ^Wind- 
ing-np  order  "  just  and  equitable." — On  a  petition 
by  three  shareholders  to  wind-up  an  induslxial 
society,  the  County  Court  judge  found  as  a  fact 
that  the  society  was  advent  aa  regards  outside 
oreditors,  but  that  it  could  only  continue  to  carry 
on  bnatnees  by  a  auapenaion  of  the  right  of  with- 
drawal of  ahare  capital.  The  rules  of  the  aociety 
empowered  the  committee  to  auspend  the  ri^t  of 
withdrawal  for  a  limited  time.  The  petitioning 
shareholdera  had  given  notice  of  withdrawal,  but 
the  committee  hadexerciaed  their  right  of  auapen- 
aion by  successive  resolutions  for  a  period  of 
nearly  two  years  prior  to  the  presentation  of  the 
petition.  The  winding-up  was  opposed  by  a 
majority  of  the  shareholders.  Held,  that,  it  not 
having  been  proved  to  be  impossible  to  carry  on 
the  busineaa  of  the  aociety,  it  was  not  "  just  and 
equitable  "  within  the  meaning  of  sect.  79,  anb- 
8«Dt.  5,  of  the  Companies  Act  1862  that  the 
society  »honId  be  wound-np.  (Re  The  Horsham 
Industrial  and  Provident  Society  Limited.) 801 

CONTEMPT  OP  COTJET. 
Si  parte  statement  on  merits  of  case — Deterring 
witnesses — Injunction. — A  firm  of  manufacturers 


of  aewing  cotton  issued  a  writ  againnt  a  rival  firm 
claiming  an  injunction  restraining  the  deftindanis 
from  infringing  theii^  registered  trade  mark,  and 
also  from  repreaenting  by  means  of  wrappers, 
labels,  tickets,  or  otherwise,  that  the  defendants 
goods  were  those  of  the  plaintiffs.  On  the  same 
day  the  plaintiffs  sent  ont  a  circular  to  the  trade 
stating  that  the  defendants  had  attempted  to 
injure  the  plaintiffs'  trade  by  adopting  a  label 
which  so  clearly  resembled  that  of  the  plaintiffs 
as  to  produce  the  result  of  their  goods  being  paased 
off  as  the  goods  of  the  plaintiffs,  and  that  there 
could  not  be  any  doubt  that  this  waa  intended,  aa 
the  defendants  had  previously  and  for  some  years 
sold  their  goods  with  a  label  of  their  own  which  in 
no  way  resembled  the  plaintiffs' ;  that  being 
apparently  unsuccessful  in  selling  their  goods 
with  their  own  label,  the  defendants  had  now 
adopted  the  device  of  imitating  the  plaintiffs'  in 
order  more  readily  to  find  purchasers  for  their 
thread :  and  stating  also  that  they  bad  commenced 
proceedings  against  the  defendants,  and  also 
against  retail  dealers,  selling  the  defendants' 
goods  bearing  the  imitation  label.  On  a  motion 
by  the  defeniunts  to  restrain  the  plaintiffs  from 
issuing  the  (riioular  :  Held,  that  it  was  calonlated 
to  prejudice  the  defendants  in  their  defence,  and 
was  therefore  a  contempt  aa  interfering  wits  the 
'  course  of  juatioe ;  and  injunction  granted.  (J. 
and  P,  Coats  Limited  v.  Chadwiok  and  Brother 
Limited.) poje  228 

CONTEACT. 

Agreement  in  consideration  of  marriage — Promise 
by  intended  husband  to  leave  property  to  intended 
wife — Breach  during  life  of  husband — ^Action  for 
damages — Measure  of  damages. — The  defendant 
wrote  a  letter  to  the  plaintiff,  whom  be  was  then 
desirous  of  marrying,  saying  :  "  Tou  thoroughly 
understand  the  terms,  wMoh  are,  that  I  leave 
house  and  land  to  yon  for  your  lifetime."  This 
referred  to  the  proposed  marriage.  The  plaintiff 
shortly  afterwards  married  the  defendant  upon 
the  faith  of  the  above  letter.  The  defendant  made 
a  will,  leaving  the  house  and  land  to  his  wife  for 
her  life.  He  subsequently  destroyed  that  will,  and 
conveyed  the  house  and  land  to  his  daughters 
absolutely.  Held,  that  there  was  a  binding  pro- 
mise to  leave  the  property  to  the  plaintiff,  which 
could  be  enforced ;  that  there  was  a  breach  of  the 
contract,  by  the  conveying  away  of  the  property, 
which  entitled  the  plaintiff  to  sue  at  once  for 
damages  ;  and  that  the  measure  of  damages  was  the 
present  value  of  the  possible  life  estate  to  which 
the  plaintiff  would  have  been  entitled  if  she  had 
survived  her  husband.  (Synge  v.  Synge  and 
others.)     221 

Conatruotion  —  Condition  precedent  —  Collateral 
agreement— Exchange  contracts — Agreement  to 
finance  goods. — The  circumstance  that  one  of  the 
conditions  of  a  contract  affects  only  part  of  the 
consideration  is  not  per  ee  sufficient  to  make  it 
collateral  to  the  main  contract,  unless  it  appears 
that  the  condition  was  not  intended  by  the  parties 
to  go  to  the  root  of  the  whole  contract.  The 
respondent  company  had  entered  into  "  exchange 
contracts  "  with  the  appellant  bank,  by  which  the 
bank  undertook  at  the  respective  datea  of  settla- 
ment  to  pay  to  the  company  sterling  money  in 
exchange  for  silver  at  an  agreed  rate  of  exchange. 
Upon  the  face  of  each  contraot  note  were  written 
the  words  "Ooods  financed  through  Bank  of 
China.' '  The  company  gave  the  bank  the  option 
of  financing  goods  upon  reasonable  terms,  but  the 
bank  declined  to  do  so ;  and  the  rate  of  exchange 
havini^  fallen,  refused  to  pay  sterling  money  for 
ailver  in  accordance  with  the  exchange  contracts 
aa  they  became  due,  and  the  company  incurred  a 
loss.  Held,  that,  althoogh  the  agreement  to 
finance  goods  tbrough  the  bank  was  a  condition 
precedent  to  the  fulfilment  of  the  exchange  con- 
tracts, the  company  had  done  all  that  waa  required 
of  them  in  giving  the  bank  a  reasonable  o^portn- 
ni^  of  financing  the  goods,  and  were  entitled  to 
recover  on  the  dbntracta.     Judgment  of  the  court 


Digitized  by 


Google 


Ivi — Index.] 


THE  LAW  TIMES. 


[Oct.  20,  1894. 


STTBJECTS  or   CASES. 


below  affirmed  on  different  sronndii.  (Bank  of 
China,  Japan,  and  the  Straite  Limited  v.  Amerioan 
Trading'  Company.)      page  849 

CONVEYANCE. 
Conveyance  of  land  adjoining  hig^hway — Preanmp- 
tion  as  to  ownership  of  aoil  ad  medium  filum 
vitB — Circnmatancei  rebatting  preenmption. — The 
defendant  sold  a  wood  to  the  plaintiff  which  was 
bounded  on  one  side  by  a  grasey  lane,  on  which 
were  trees  and  nnderwood,  in  which  game  was 
accustomed  to  lie  and  to  nest.  There  was  a  public 
right  of  way  over  the  lane,  though  it  was  seldom 
used.  The  wood  was  described  in  the  conveyance 
by  referring  minntely  to  its  acreage,  and  to  a 
plan  indorsed  on  the  conveyance.  The  boundary 
marked  on  this  plan  did  not  include  any  part  of 
the  lane,  nor  did  the  acreage.  In  the  schedule  to 
the  conveyance  the  lan'i  purchaned  was  described 
by  reference  to  the  Ordnance  map  and  there  the 
lane  was  shown  as  a  distinct  plot  from  the  wood, 
and  was  distingaiahed  by  a  different  number,  the 
number  of  the  wood  only  being  referred  to  in  the 
sohednle.  It  was  recited  in  the  conveyance  that 
one  of  the  conditions  of  the  contract  for  sale  was 
that,  in  addition  to  the  pnrohase  mooey,  the 
purchaser  sfaonld  pay  for  all  trees  on  the  land 
agreed  to  be  sold,  at  a  valuation,  and  that  a 
valuation  had  been  made,  and  the  value  was  stated 
and  added  to  the  purchase  money.  Held,  that 
evidence  was  admissible  to  show  that  none  of  the 
trees  on  the  grassy  lane  were  inolnded  in  the 
valuation.  Held  also,  that  the  oironmstances  of 
the  case  were  sufficient  to  rebut  the  presnmption 
of  law  that  the  soil  of  the  land  ad  medium  fUum 
OTie passed fcy  the  oonreyanoe.    (Pryort).  Petoe.)...  331 

COPYHOLD. 
A^lmittanoe  of  tenants  not  required — Lapse  of  time 
— Seisnre  quousqae — Implied  admittance — Statnte 
of  Limitations  (S&,  4  Will.  4.  o.  27).— The  lords  of 
a  manor  received  the  quit  rents  due  in  respect  of 
certain  copyhold  lands  and  premises  from  the 
heir  of  the  last  tenants  npon  the  conrt-roUs,  and 
other  quit  rents  from  the  devisees  of  other  lands 
forming  part  of  the  manor,  for  more  than  twenty 
years,  it  could  not  be  shown  that  the  heir  or 
devisees  of  the  lands  had  been  admitted  as  tenants. 
Upon  their  refusal  to  be  now  admitted,  and  to  pay 
the  fines  demanded,  the  lords  of  the  manor  seized 
•giiovtqite.  Held,  that  the  right  of  the  lords  of  the 
manor  to  seize  quovuque  was  barred,  because  in 
the  oironmstances  an  admittance  of  the  heir  and 
devisees  of  the  lands  ought  to  be  implied ;  and 
farther,  that  snch  a  right  was  barred  by  the 
Statnte  of  Limitations.  (Ecclesiastical  Commis- 
sioners of  England  v.  Parr  and  others.) 171 

COPYBIGHT. 
J'oreign  paintings — XUostrations  in  newspapers  of 
tableaux  vivantt  which  were  imitations  of  the 
paintings,  bnt  not  infringements  of  the  copyright 
therein — Application  of  foreign  law  to  determine 
extent  of  copyright. — The  defendants,  the  pro- 
prietors of  certain  newspapers,  sent  artists  to  a 
theatre  of  varieties  to  make  rketohes  of  tableaux 
vivanti,  or  "  living  pictores,"  from  which  sketches 
drawings  were  made,  and  reprodnotions  of  these 
drawings  were  published  in  the  defendants'  news- 
papers. The  idea  of  the  tableaux  vivanta  was 
"taken  from  certain  paintings  painted  in  Oermany 
4by  foreign  artists,  the  copyright  in  which  was 
the  property  of  the  plaintiff.  The  production  of 
these  tableaux  vivanit  had  been  decided  by  the 
Court  of  Appeal  (anf«,  p.  459;  (1894)  2  Ch.  1)  not 
to  be  an  infringement  of  the  plaintiff's  copyright. 
The  drawings  in  the  newspapers  were  rough  and 
incomplete,  and  did  not  represent  any  of  the 
artistic  merits  of  the  plaintiff's  pictures.  They 
tnereljr  conveyed  a  rough  idea  of  the  subjects  of 
the  pictures,  and  of  the  grouping  of  their  main 
features.  Held,  that  the  drawings  were  not 
intended  to  be,  and  were  not  in  fact,  copies  of  the 
pictures,  neither  were  they  intended  to  be,  nor 
were  they  in  fact,  reproductions  of  the  designs  of 


the  pictures,  and  therefore  they  were  not  copies 
of  the  plaintiff's  pictures,  or  reproductions  of  the 
designs  thereof,  within  the  Fine  Arte  Copyright 
Act  1862.  Held  also,  that,  by  virtue  of  sect.  2, 
snb-sect.  3,  of  the  International  Copyright  Aot 
1886,  if  the  German  law  of  copyright  conferred 
upon  the  plaintiff  a  less  extensive  right  in  his 
piotnres  than  the  right  conferred  on  British 
authors  by  the  Fine  Arts  Copyright  Act  1862,  the 
extent  of  the  plaintiff's  right  was  restricted  to 
his  right  under  the  German  law,  A  copy  of  a 
picture  may  be  an  infringement  of  the  copyright 
thereof,  although  it  may  in  no  way  compete  with 
the  commercial  value  of  the  picture.  (Hanf- 
staengl  v.  The  Empire  Palace  Limited  and  others  ; 

(No.  2) ;  Hanfstaengl  »  Newnea)     paje  854 

Infringement  —  Paintings  —  Beprodnction — Living 
figures — Painted  backgrounds. — The  owner  of  the 
copyright  in  certain  paintings  moved  to  restrain 
the  defendants  from  reproducing  the  pictures  in  a 
series  of  "living  pictures"  at  a  theatre.  The 
defendants  prodneed  their  "  living  pictures  "  by 
grouping  living  persons  posed  and  attired  in  a 
suitable  manner,  with  painted  backgrounds  and 
theneceseary  properties.  The  defendants  admitted 
that  the  idea  of  the  representation  was  tak^n 
from  the  plaintiff's  picures.  Held,  that  the 
exhibition,  so  far  as  regarded  living  persons,  was 
not  a  reproduction  of  the  plaintiff's  pictures 
within  sect.  1  of  the  Copyright  Aot  1862,  and  was 
not  an  infriogement  of  his  copyright,  as  a 
reproduction  within  the  meaning  of  that  section 
mnst  be  something  in  the  nature  and  character  of 
a  picture ;  bnt  the  question  with  reference  to  the 
painted  backgrounds  was  ordered  to  stand  over 
until  the  trial,  the  respondents  being  put  upon 
terms.  (Hanfstaengl  v.  The  Empire  Palace 
Limited  and  others.)    459 

COBPOBATION. 
Sale  of  land — Building  scheme — Bestriotive  cove- 
nant— Conditions  of  scheme  not  submitted  tr> 
Treasury — Approval  of  sale  by  Treasury— Bightfe 
of  purohaoers — Municipal  Corporations  Act  1882. 
(Davis  V,  The  Corporation  of  Leicester.)       .!i99 

COUNTY  COUBT. 
Interpleader — Goods  taken  in  execution — Deposit  by 
claimant  of  value  of  goods — Judgment  on  issue  for 
execution  creditor— Deposit  paid  out  to  execution 
creditor — Beseiznre  of  goods  by  creditor  for  the 
same  judgment  debt— Estoppel. — Upon  an  inter- 
pleader issue  between  an  execntion  creditor  and  a 
claimant  to  goods  seized  in  execution,  the  claimant 
deposited  the  value  of  the  goods  in  conrt,  under 
sect.  156  of  the  County  Courts  Aot  1888.  The 
execution  creditor  succeeded  at  the  trial  of  the 
issne,  and  the  mone:r  deposited  by  the  claimant 
was  ordered  to  be  paid  over  to  him.  The  execu- 
tion creditor  then  seized  the  same  goods  again  in 
respect  of  the  unpaid  balance  of  the  same  judgment 
debt.  The  claimant  claimed  the  goods  again,  and 
again  deposited  the  value  of  the  goods  in  court. 
Upon  the  trial  of  the  second  interpleader  issne : 
Held,  that,  b^  taking  out  of  court  in  the  first 
interpleader  issue  the  money  deposited  by  the 
claimant,  the  execntion  creditor  was  estopped  in 
the  seoond  interpleader  issne  from  denying  that  as 
against  himself  the  goods  were  the  goods  of  the 
ouumant,    (Haddowo. Morton;  Trout,  claimant.)  470 

Jarisdictinn — Winding-up  of  company — Writ  of  Jl, 
fa.  addressed  to  sheriff. —  The  sheriff  of  tne 
connty  is  not  the  proper  person  to  levy  the 
amonnt  of  a  debt  in  a  matter  arising  out  of  the 
ConnW  Conrt  under  the  Companies  (Winding-up) 
Act  1890.  The  proper  persons  are  the  officers  of 
the  Connty  Court,  and  a  writ  of  fi.  fa.  should  have 
been  issued  under  the  oiroumstsnoes  addressed  to 
the  high  bailiff.  (KeBassett's  Plaster  Company 
liimitM.; 658 

Praotiee — Default  summons issaed out  of thejnris- 
diotion — Affidavit — Claim  exceeding  51.— Where 
tiie  claim  in  a  Connty  Court  action  exceeds  51.  and 
the  plaintiff  asks  for  leave  for  the  issne  of  a  default 
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9ont  of  the  jariadiotion,  it  is  not  required 
of  him  th&t  in  hia  affidavit  he  should  swear  that 
the  defendant  ia  not  of  any  of  the  oconpations  or 
deaoriptiona  mentioned  in  Order  V. ,  r.  10,  of  the 
County  Court  Bnlea  1889.   (Oordon  v.  Eyan8.)pa|;«    70 

Praotioe — Judve'a  note — When  judge  is  bound  to 
take  note— County  Courts  Aot  18i38. — A  County 
Court  jadge  ia  onl^  bound  to  take  a  note  when  a 
qnestioa  of  law  u  raised  and  he  ia  asked  to 
teke  a  note  of  that  questioo  of  law;  then  it  is 
bis  duty  to  take  a  note  of  the  question  of  law 
laiaed  and  of  the  evidence  in  relation  thereto,  and 
of  his  decision  thereon  and  of  his  decision  of  the 
aotinn  or  matter.  If  there  be  more  qaestions  of 
law  than  one,  the  request  to  take  a  note  must  be 
made  in  respect  of  each.  (Beg.  v.  Hia  Honour 
Ccnnmiaaioner  Kerr  and  Hivea.) 596 

Bsfriatrar — Jariadiotion — Default  summons — Notioe 
of  defence  and  connter-claim — Hearing  before 
registrar  —  Non-appearance  of  defendant  —  No 
proof  of  debt — Judgment  for  plaintiff,  and  oounter- 
claim  atmok  out — Irregularity — Prohibition. — The 
plaintiff  sued  the  defendant  in  the  County  Court 
to  recover  the  amount  of  a  bill  of  oosta,  and  iaaned 
a  de&ult  aummona  under  aeot,  86  of  the  County 
Courts  Aot  1888  ;  the  defendant  gave  notice  of  a 
defence,  and  of  a  counter-claim.  The  return  day 
of  the  snmmona  waa  the  14th  Sept. ,  and  notice  waa 
aent  to  the  plaintiff  that  the  action  would  be  triad 
on  that  day.  It  waa  known  that  the  judge  would 
not  sit  upon  that  day,  but  the  registrur  sat  to  hear 
undefended  cases  nnder  aeot.  90  of  the  County 
Courts  Act  1888.  This  action  was  called  on,  and, 
no  one  appearing  on  behalf  of  the  defendant,  the 
registrar  gave  judgment  for  the  plaintiff  on  the 
claim,  and  struck  out  the  counter-claim.  No 
proof  waa  given  "  of  the  debt  being  due  and 
owing  "aa  rei^uired  b^r  aeot.  90.  Held,  that  the 
registrar  had  jurisdiction  to  make  the  order,  and 
thiat  there  had  been  only  an  irregularity  in  not 
requiring  proof  that  the  debt  waa  due  and  owin^, 
which  was  a  matter  for  appeal  and  not  for  prohi- 
bition.   (Hooper  v.  Hill.)    224 

COVENANT. 
Fixtnrea — Chattels — Operative  machinery — Switch- 
back  railway. — ^The  defendant  waa  bound  by  the 
restriotive  covenants  of  a  building  estate  that  no 
"  operative  machinery "  ahonld  be  fixed  or 
taataned  on  the  land  held  by  him,  and  alao  that 
"  no  hut,  tent,  shed,  caravan,  houae  on  wbeela,  or 
other  chattel,"  ahonld  be  "erected,  made,  placed, 
or  be  allowed  to  remain  upon  any  lot."  Held, 
that  a  awitchback  railway  erected  upon  piles 
driven  into  the  ground  waa  "  operative  ma- 
chinery,' and  waa  also  a  "chattel  within  the 
meaning  of  the  covenant.  (Chamberlayqe  v. 
Collins  and  another.)    217 

CBIICNAL  LAW. 

Aiding  and  abetting — Soliciting  and  inciting — 
Offence  againat  Criminal  Law  Amendment  Act  1885 
Criminality  of  girl  under  sixteen— 48  &,  49  Vict.  c. 
69,  s.  5. — A  girl  under  the  age  of  sixteen  cannot 
be  convicted  of  aiding  and  abetting  the  oommis- 
aion  upon  herself  of  an  offence  againat  the  Criminal 
liaw  Amendment  Act  1885,  nor  oan  she  be  oon- 
Tioted  of  aolioiting  and  inciting  a  male  peraon  to 
oommit  such  an  offence  upon  her.  (Reg.  v. 
Tyrell.)      41 

Cruelty  to  animals — "  Domestic  animals  " — Lions 
in  confinement. — Five  full-grown  lions  were  con- 
fined in  a  cage  and  were  kept  in  subjection  by  a 
man  armed  with  a  whip  while  performance  of 
dancing  was  given  for  profit  in  the  cage  by  a  lady 
dancer.  Feate  of  jumping  were  also  performed 
by  one  of  the  lions.  Held,  that  the  lions  were  not 
"domestic  animals"  within  the  Cruelty  to 
Animals  Acts  1849  and  1854.  (Harper,  app.,  v. 
Marcks,  reap.) 804 

Knbezilement— Clerk  or  servant— Direotor  of  com- 
pany employed  to  collect  moneys  on  behalf  of 
company. — The  fact  that  a  peraon  employed  to 
oollwt  moneys  on  behalf  of  a  company  of  which 


he  ia  a  ahareholder  is  alao  a  direotor  of  auch 
company  does  not  prevent  such  person  from  being 
convicted  of  embezzling  moneys  ooUectod  by  him 
on  behalf  of  the  company,  as  a  servant  of  the 
company,  within  the  meaning  of  84  &  25  Vict. 
o.  96,  s.  68.    (Beg.  v.  Steward.)        pagt    44 

Extradition  warrant — Alleged  stolen  articles  pro- 
duced by  purchaser  of  them  nnder  tubpmna  duces 
t«eum — Power  of  magistrate  to  retain  articles  to 
send  abroad. — Upon  an  appUoation  to  a  magistrate 
for  the  extradition  of  a  fugitive  criminal  upon  a 
charge  of  stealing  certain  artiolea  in  France,  a 
pnrchaaer  of  the  artiolea  in  England  produced 
under  a  eubpce^M  duces  tecum  before  the  magiatrate 
the  artiolea  alleged  to  have  been  stolen  in  France. 
The  police  magistrate,  after  committing  the 
accused  to  prison  to  await  the  Secretary  of  State's 
warrant  for  hia  extradition,  directed  Uie  artiolea 
to  be  retained  by  the  police  for  the  pnrpoaea  of 
the  proaeontion,  but  made  no  order.  Seot.  9  of 
the  Extradition  Treaty  1870,  save :  "  When  a 
fugitive  criminal  ia  brought  before  the  police 
magiatrate,  the  police  magistrate  ahall  hear  the 
caae  in  the  same  manner,  and  have  the  same 
jurisdiction  and  powera,  aa  near  as  may  be,  aa  if 
the  priaoner  were  brought  before  him  charged  with 
an  indictable  offence  committed  in  England." 
The  peraon  who  produced  the  artiolea  under  the 
aubpoena  applied  under  11  &  12  Vict.  o.  44,  s.  5, 
for  an  order  directing  the  police  mtigiatrate  to 
order  the  artiolea  to  be  delivered  to  him.  Held, 
that  under  11  &  12  Vict.  c.  44,  a.  5,  the  High 
Court  had  no  jurisdiction  to  make  the  order  aaked 
for,  the  aeotion  only  enabling  the  court  to  order 
the  police  maviatrato  to  perform  hia  duty.  He 
waa  functtu  oficio  aa  soon  aa  the  peraon  aocuaed 
waa  committed ;  Held,  further,  that,  asanming 
there  waa  inriadiotion  to  make  the  order,  the 
purohaser's  possessory  title  (if  any)  to  the  articles 
had  lawfully  passed  out  of  his  posaeasion  nnder 
the  subpoena  duces  tecum,  and  therefore  the 
purchaser  of  these  articles  was  Aot  entitled  to  the 
relief  asked.  (Beg_.  v.  Loshington,  Esq.  (Uetro- 
politan  PoUoe  Ma^trate) ;  £x  parte  Otto.) 412 

Indictment — Illegal  aaaooiatioa — Beneficial  owner- 
ahip  of  membera — Kmbezzlement. — The  membera 
of  an  unregiatered  club,  having  for  ite  object  the 
aoqoiaition  of  gain  by  such  members,  which  is 
illegal  owing  to  non-oomplianoe  with  the  require- 
mente  of  seot.  4  of  the  Companies  Act  1862,  are 
the  beneficial  owners  of  the  property  of  such 
club.  It  is  therefore  right,  in  an  indictment  for 
stealing  or  embezzling  moneys  paid  to  the 
treasurer  on  behalf  of  such  a  club,  to  lay  the 
property  in  the  moneys  in  the  individual  members 
of  the  club  aa  beneficial  owners.  (Beg.  v. 
Tankard.) 1H 

Obstruction  of  highway  —  Conviction  for  — 
Bight  to  new  trial — Evidence — Map  annexed  to 
inoloaare  award — Admiaaibility  of  map  for  pur- 
pose (rf  showing  boundaries  of  property. — Upon  an 
indictment  preferred  in  the  Queen'a  Bench  Divi- 
sion for  obstrnotiDg  a  highway,  a  defendant,  who 
has  been  found  ipuity,  may  have  a  new  trial  on 
the  grounds  of  misreoeption  of  evidence  and  that 
the  verdict  waa  against  the  evidence ;  though, 
if  there  had  been  a  verdiot  of  acquittal,  a  new 
trial  oonid  not  hare  been  granted  against  the 
defendant.  Upon  the  trial  of  such  an  indictment,  ~ 
when  the  allegation  is  that  the  defendant,  an 
owner  of  land  adjoining  the  highway,  has  incloaed 
a  atrip  of  land  which  formed  part  of  the  highway, 
a  map  annexed  to  an  inoloaure  award  made  under 
an  Indoanre  Aot  for  ineloaing  certain  oommons, 
when  the  commissioners  had  no  jurisdiction  to 
deal  with,  and  had  not  in  fact  dealt  with,  the 
strip  of  land  in  question,  is  not  admissible  in 
evidence  for  the  purpose  of  showing  what  were 
the  limits  of  the  highway  or  the  defendant's  pro- 
perty reepectively  at  the  time  when  the  map  waa 
made,    (Beg.  v.  Berger.)     807 

Practice  —  Criminal  law  —  Criminal  Law  and 
Evidence  Amendment  Act  of  New  South  "Wales 
(55  Vict.  No.  5)  —  Prisoner  competent  to  give 
evidence  in  his  own  behalf — Comments  of  judge. 
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— ^It  is  no  gronnd  for  interfering  with  the  verdict 
of  a  jory  in  a  criminal  case  wat  the  jndfre  in 
his  sammin^  np  oommented  npon  the  fact  that  the 
prisoner  mieht  have  given  evidence  in  his  own 
behalf,  bnt  had  not  done  so.  Petition  for  leave  to 
appeal  ref used    (Kopsv.  The  Queen.)    page  S90 

Practice — Evidence — Previons  conviction — Meaning 
of  "convicted"  —  Findintr  of  jury— Prisoner  re- 
leased on  recognisances. — The  prisoner  having  been 
fonsd  goiltjr  by  the  verdict  of  a  jury  of  an^  of  the 
misdemeanours,  crimes,  or  offences  mentioned  in 
sects.  9,  10,  and  11  of  24  &  25  Vict.  o.  99  (the 
offences  relating  to  CMnage  Act  1861),  is  sufficient 
to  satisfy  the  word  "  convicted  "  in  sect.  12  of  that 
Act,  which  enables  the  conviction  of  a  person  for 
felony  who  has  committed  any  of  the  misdemean- 
ours, crimes,  or  offences  mentioned  in  sects.  9, 10, 
and  11,  after  having  been  convicted  previously  of 
any  of  such  misdemeanours,  crimes,  or  offences. 
Evidence  therefore  of  such  finding  is  sufficient  to 
support  an  indictment  under  sect.  12,  and  it  is  not 
necessary  to  prove  that  final  judgment  was  given 
npon  suoufinding.    (Beg.  v.  Blaby.)       879 

DEBTOR  AND  CBEDITOB. 
Partnership  debt  —  Betirement  of  one  partner — 
Taking  over  debt  by  new  firm — Liability  of  retiring 
putner — Principal  and  surety — Qiving  time  to 
principal  debtor — Belease  of  surety.—  The  plaintiff 
was  in  partnership  with  his  three  brothers,  the 
defendants  being  the  bankers  of  the  firm.  In 
Hay  1883  a  mortgage  was  executed  by  the  firm  to 
secure  the  account  current  to  the  Dank  which 
contained  a  joint  and  several  covenant  by  the 
members  of  the  firm  for  payment  of  the  debt  to 
the  bulk.  In  1884  the  plaintiff  retired  from  the 
firm,  and  the  business  was  thenceforward  carried 
on  by  his  three  brothers,  who  thus  conatitoted  a 
new  firm,  and  the  plaintiff  by  the  deed  of  dissola- 
tion  assigned  all  his  intorest  in  the  old  firm  to  the 
new,  the^  covenanting  to  discharge  all  the  debts 
and  liabilities  of  the  old  firm,  and  to  indemnify 
the  plaintiff  against  them.  There  was  a  stipula- 
tion that  he  should  not  be  entitled  to  reqnirn 
payment  of  an^  of  the  debts  so  long  as  he  should 
be  so  indemnified.  Among  the  liabilities  taken 
over  was  a  large  overdraft  due  from  the  old  firm 
to  the  bank.  The  banking  account  was  continned 
with  the  bank.  The  account  with  the  old  firm 
was  closed  except  for  the  purpose  of  calculating 
intorest  on  the  debt,  and  was  kept  distinct  and 
■eparato  from  the  account  with  the  new  firm. 
Bnt,  in  ascertaining  the  balance  due  to  the  bank, 
the  bank  set  the  credit  balance  of  the  new  firm 
against  the  overdraft  of  the  old  firm.  On  the 
16th  Feb.  1889  the  bank  passed  a  resolution  allow- 
ing the  new  firm  to  contmne  the  overdraft  until 
the  14th  March  1889.  la  Aug.  1890  an  agreement 
was  entered  into  between  the  three  members  of 
the  new  firm  (the  plaintiff  not  being  a  party)  and 
a  surety  on  the  one  hand,  and  the  bank  on  the 
other,  for  gnarantoeing  payment  to  the  bank  of 
any  balance  due  on  the  account  beyond  a  certain 
snm.  In  Ang.  1892  the  new  firm  stopped  payment, 
a  large  overdraft  being  still  due  to  the  bank.  The 
bank  then  claimed  a  lien  for  the  amount  on  certain 
shares  in  the  bank  held  by  the  plaintiff ;  and 
thereupon  he  brought  an  action,  claiming  a 
declaration  that  he  was  entitled  to  the  shares  free 
from  any  lien  by  the  bank,  and  an  injunction  to 
restrain  them  from  dealing  with  the  shares : 
Held,  that  the  stipulations  in  the  deed  of  dissolu- 
tion precluded  the  plaintiff  from  objecting  to  the 
giving  of  time  by  the  bank  to  the  continning 
partoers ;  and  that  therefore  the  bank  were 
entitled  to  the  lien  claimed.  (Bouse  v.  The  Brad- 
ford Banking  Company  Limited.)    427 

DEFAMATION. 
libel — Privileged  occasion — Publication  to  a  person 
having  no  duty,  intorest,  or  power  in  the  mattor 
—  Belief  of  defendant  as  to  duty,  interest,  or 
power  of  the  person  to  whom  oublioation  is  made. 
— Where  a  dnendant  has  published  a  defamatory 


document  to  a  person  who  has  no  duty,  or 
intorest,  or  power  in  the  snbject-matter  of  the 
libel,  the  occasion  is  not  privileged  by  reason  that 
the  defendant  had  at  the  time  of  the  publication 
a  bond  fidt  and  reasonable  belief  that  the  person 
to  whom  the  publication  was  made  had  some  dutnr, 
interest,  or  power  in  the  snbject-mattor  of  toe 
Ubel.    (Hebditoh  v.  MacBwaine  and  others.)  po^s  83S 

Bival  traders — Proprietary  article — Advertisement 
— Trade  libel — Injunction. — The  plaintiff  was  the 
proprietor  and  manufacturer  of  the  food  known  as 
'  MelUn's  Infants'  Food/'  which  he  supplied 
wholesale  to  the  trade.  The  defendant  was  a 
chemist  and  the  proprietor  of  "  Dr.  Vance's  Food 
for  Infants  and  Invalids."  The  defendant  was  a 
"  customer  of  the  plaintiff,  and  was  in  the  habit 
of  affixing  to  the  wrappers  in  which  the  plaintiff's 
goods  were  sold  the  following  label:  "Notice. — 
The  public  are  recommended  to  try  '  Dr.  Vance's 
Prepared  Food  for  Infants  and  Invalids,'  it  being 
far  more  nutritious  and  healthful  than  any  other 
preparation  yet  offered."  The  plaintiff  alleged 
that  the  statoment  in  the  label  was  made  with  the 
object  of  depreciating  his  food,  and  inducing  the 
public  to  believe  that  his  food  was  inferior  to  that 
of  |the  defendant ;  and  the  plaintiff  claimed  an  in- 
junction to  restrain  the  defendant  from  selling  or 
offering  for  sale  the  plaintiff^ s  food  otherwise  wan 
under  the  original  wrappers,  and  from  selling  or 
offering  for  sale  such  food  under  the  plaintiff's 
wrappers  with  any  unauthorised  additions  thereto 
or  alterations  thereof.  It  was  decided  by  Bomer, 
J .  that  the  plaintiff  was  not  entitled  to  relief ; 
that  although  what  the  defendant  had  been  doinjg 
was  no  doubt  most  annoying  to  the  plaintiff,  it 
could  not  be  said  to  amount  to  a  trade  libel,  but 
was  merely  the  puff  of  a  rival  trader ;  and  that 
therefore  the  action  must  be  dismissed  with  costs. 
On  appeal :  Held,  that  Bomer,  J.  had  gone  too  far 
in  giving  judgment  for  the  defendant  on  the 
materials  laid  before  him,  for,  if  it  should  be 
proved  that  the  statoment  in  the  defendant's 
notice  was  false,  and  that  the  disparagement 
therein  of  the  plaintiff's  food  caused  d!amage  to  or 
was  oalonlatod  to  injure  him,  then  an  action 
would  lie.  Held,  therefore,  that  the  order  made 
by  Bomer,  J,  must  be  discharged  ;  and  that  there 

must  be  a  new  trial.    (Hellin  ti.  Whito.) 775 

(Bee  LiBiL.) 

DEPOSIT. 

Insurance — Deposit  in  bank  for  torm  of  years — 
Failure  of  bank — Beconstraotion — Discharge  of 
bank's  liability  to  the  depositor  —  Accord  and 
satisfaction — Suretyship — Liability  of  insurers. — 
The  plaintiff  having  deposited  a  sam  of  money 
for  a  term  of  years,  repayable  at  a  fixed  date,  in 
an  Australian  bank,  entered  into  a  contract  with 
the  defendants  in  London  to  secure  to  herself  the 
repayment  of  the  deposit.  By  this  contract, 
called  therein  a  "  policy  of  insurance,"  the  "  as- 
sured "  agreed  to  p<^y  certain  premiums,  and  the 
defendants  agreed  to  pay  the  plaintiff  the  sum 
deposited  "  if  the  debtors  shall  have  made  default 
in  paying  the  same."  The  bank  afterwards  failed 
and  made  default  in  repaying  the  deposit  on  the 
agreed  dato.  Af torwards  a  scheme  for  the  recon- 
struction of  the  bank  was  made  in  Australia,  and 
under  an  Australian  Act  the  plaintiff  was  com- 
pelled to  accept  in  satisfaotion  and  discharge  of 
her  claim  against  the  bank  certain  rights  and 
claims  against  the  new  bank  as  reconstructed. 
The  plaintiff  sued  the  defendants  upon  their  con- 
tract. Held  that,  upon  the  bank  making  default 
in  payment  on  the  agreed  dato,  a  right  of  aotion 
against  the  defendants  was  vested  in  the  plaintiff 
to  be  indemnified  against  her  loss,  and  this  right 
of  action  was  not  taken  away  by  any  of  the  event* 
which  happened  afterwards.  (Dane  v.  The  Mort- 
gage Inauranoe  Corporation  limited.)    83 

"DISUSED  BUBIAL  GBOUND." 
Partial  user  of  burial  ground — Order  in  Council — 
Bestriotions. — By  virtue  of  the  Metropolitan  Open 
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Spaoea  Act  1881,  B.  1,  the  Disused  Burial  Oronnda 
Act  1884,  B.  2,  and  the  Open  Spaces  Act  1887, 
8a.  2, 4,  and  the  aohednle,  the  term  "  dUnaed  burial 
pnnnd"  inoladea  any  ground,  whether  oon- 
aociated  or  not,  which  naa  at  any  time  been  set 
aptxt  for  the  pnrpoaea  of  interment,  whether 
intermenta  hare  taiken  place  in  it  or  not,  and 
which  has  been  partially  or  wholly  closed  under 
any  statute  or  Order  in  Connoil,  or  has  beoome 
otherwise  disused ;  and  therefore  the  prohibition 
against  ereotinfr  any  building  upon  a  disused 
burial  irround  contained  in  aeot.  3  of  the  Diauaed 
Burial  Grounds  Act  1884  applies  to  a  part  of  a 
cemetery  which  has  been  oloaed,  though  inter- 
mmta  hare  not  taken  place  in  that  particular 
pturt.  (Ponaford  v.  The  Newport  ]>i8tnot  School 
Board.)      pagt  502 

DIVOBCE. 
Adultery  and  cruelty — Decree  nut — CoUoaion  and 
oondonation  after  decree  —  Intervention  — 
"  Material  facta  not  brought  before  the  court " — 
Pleadings — Adultery  subaequent  to  oondonation — 
BerlTsl — ^Beacission  of  decree — Practice — Coots. 
— A  wife  obtained  a  decree  niti  for  the  dissolution 
of  her  marriage  upon  the  grounds  of  her  husband's 
adultery  and  oruelt>y.  The  Queen's  Procter  inter- 
Tensdto  show  cause  why  the  decree  should  not  be 
made  absolute,  alleging  that  the  decree  had  been 
obtained,  contrary  to  uie  jnatioe  of  the  case,  b^ 
the  suppression  of  material  facta ;  that  the  peti- 
tion had  been  prosecuted  in  oolluaion  with  the 
respondent ;  and  that,  since  the  date  of  the  decree, 
the  p«titioner  had  condoned  the  adultery  and 
omelty  upon  which  the  decree  was  based.  The 
petitioner  denied  the  allegations  of  the  Queen's 
Fioetor.  and  also  pleaded  that,  if  she  had  con- 
doned the  acts  of  adultery  and  cruelty  upon  which 
the  decree  was  foundedj  such  condonation  had 
been  oanoellad,  and  her  right  to  complain  of  the 
■aid  offenoea  had  been  revived  by  the  acts  of 
adultery  committed  by  the  respondent  subse- 
quently to  such  condcmation.  Upon  findings  of 
not  that  there  had  been  oondonation  and  collusion 
since  the  decree  nisi,  and  that  the  respondent, 
after  the  said  collusion  and  oondonation  had 
taken  ^lace,  had  oommitted  adultery :  The  court, 
in  rescinding  the  decree  and  dismissing  the  peti- 
tion, held,  that  the  collusion  was  a  sufficient  ground 
for  refusing  to  make  the  decree  absolute,  and  was 
a  "  material  fact "  within  the  Matrimonial  Causes 
Act  1860  (28  &  24  Vict.  c.  144),  s.  7,  which  had 
been  suppressed,  and  which  the  Queen's  Proctor 
was  ri([ht  in  bringing  to  the  knowledge  of  the 
court,  inasmuch  as  the  decree  nut  being  only  the/ 
inchoate  part  of  the  decree,  and  the  suit  not  being 
oompleted  until  after  the  decree  absolute,  the 
petition,  although  not  presented,  had  been  prose- 
cuted in  collusion,  and  on  this  ground  should  be 
dismissed;  but  held,  that  where  there  has  been 
adultery  which  has  been  condoned  by  the  peti- 
tioner, and  where  that  condonation  haa  been 
followed  by  other  acts  of  adultery  on  the  part  of 
the  respondent,  such  condonation  is  not  a 
"  material  fact "  within  the  terms  of  sect.  7,  and 
is  not  a  ground  for  rescinding  a  decree  nut. 
(Bogera  v.  Bogera  (the  Queen'a  Proctor  ahowing 
cause.)       699 

Adultery  of  wife — Evidence  —  Denial  of  charge 
by  co-respondent  —  Cross-examination  of  wife 
in  oo-respondent. — ^An  application  was  made  hj 
the  oo-respondent  in  divorce  proceedings  insti- 
tnted  by  a  husband  against  his  wife  for  judgment 
or  a  new  trial  of  the  suit  as  regarded  himiself.  The^ 
suit  was  instituted  by  the  husband  on  the  ground' 
of  his  wife's  adultery' with  the  co-respondent  and 
a  person  unknown.  The  co.respondent  denied  the 
ehaige  against  him.  The  jury  found  that  the 
respondent  and  the  oo-respondent  had  been  guilty 
of  adnltery,  and  that  she  had  also  committed 
adultery  with  a  man  unknown.  Sir  Fraacia  Jeune 
accordingly  made  a  decree  nut  for  the  diaaolution 
of  the  marriage,  with  costs  against  the  co-respon- 
dent. There  was  no  appeal  by  the  respondent. 
It  H)peared  that  Sir  Francis  Jeune,  in  the  conrae 


of  the  trial,  had  refused  to  allow  any  oross- 
ezamination  of  the  respondent  by  the  counsel  for 
the  co-respondent,  holding,  on  the  authority  of 
Glennie  v.  Glennie  (3  S.  &  T.  109),  that  there  was 
no  such  right ;  and  in  his  summing  up  the  learned 
President,  in  a  marked  way,  contrasted  the 
evidence  of  the  respondent  with  that  of  the  co- 
respondent, observing  that  there  was  a  complete 
discrepancy  between  the  story  told  by  the  respon- 
dent and  the  story  told  by  the  oo-respondent  in 
two  most  important  points.  On  appeal :  Held, 
that  it  was  not  right  to  deal  with  the  evidence  of 
the  respondent  as  admissible  against  the  co- 
respondent, and  the  evidence  of  the  oo-respondent 
as  admissible  afnainst  the  respondent,  without  an 
opportunity  being  afforded  of  testing  its  truthful- 
ness by  cross-examination  ;  and  that  the  learned 
Preaident  waa  wrongin  contrasting  the  evidence 
as  he  did  after  refusing  liberty  to  cross-examine 
the  respondent.  Held,  therefore,  that  there  must 
be  a  new  trial,  the  coats  thereof  to  abide  the 
event.    (Allen  v.  Allen  and  Bell.)    page  783 

Molestation — ^Motion  to  restrain  respondent — In- 
junction.— The  Court  granted  an  injunctiou  to 
restrain  the  reapoiulent  in  a  divorce  suit  from 
molesting  the  petitioner  by  going  to  and  remain- 
ing in  the  petitioner's  house,  contrary  to  the 
expressed  wish  of  the  petitioner.  (Noithledge  t>. 
Northledge.)    815 

Petitioner  engaged  abroad — Leave  to  solicitor  to 
sign  petition  on  his  behalf — Order  for  proof  of 
marriage  and  cohabitation  to  be  given  by  affi- 
davit.— Where  it  appeared  that  a  proposed  peti- 
tioner was  engaged  as  an  engine-driver  at  the 
Diamond  Fields  at  Kimberley,  in  South  Africa, 
and  that  the  acts  of  adnltery  to  be  alleged  against 
his  wife  in  the  petition  had  been  committed  after 
he  left  England  ;  and  it  further  appeared  that  he 
could  not  come  to  England  without  risking  the 
loss  of  his  situation  :  The  Court  gave  leave  to  the 
solicitor  to  sign  the  petition  and  swear  the  affi- 
davit verifying  the  same  on  behalf  of  the  peti- 
ttoner  ;  and  aUo  gave  leave  to  prove  the  marriage 
and  cohabitation  by  affidavit.    (Ex  parte  Hobson.)  81ft 

Pleadings — Wife's  answer  —  Undue  familiaritiea 
alleged  against  petitioner — Motion  to  strike  out — 
Befuaal — Matrimonial  Cauaea  Act  1857,  s.  31.— A 
husband  petitioned  for  a  divorce  upon  the  ground 
of  hia  wife's  adultery.  The  wife,  in  her  answer, 
denied  the  adultery,  pleaded  condonation,  and 
aJleged  aa  follows :  lliat  in  and  since  the  year 
1887  the  petitioner  haa  paid  marked  attention  to 
an  unmarried  lady  with  whom  the  petitioner  and 
Ihe  respondent  were  acquainted,  and  when  the  re- 
apondent  haa  remonstrated  with  him  he  haa  told 
her  that  he  would  not  and  could  not  give  up  his 
intimacy  with  the  said  lady,  and  he  has  invited 
the  said  lady  to  his  house,  and  oorreaponded  with 
her  notwithstanding  the  respondent  s  repeated 
objections  and  remonstranoea,  and  has  made  her 
preaenta,  and  that  he  haa  abaented  himself  from 
the  respondent's  society  in  order  to  enjoy  the 
aociety  of  the  aaid  lady,  and  haa  frequently  told 
the  respondent  that  he  has  been  fascinated  by  the 
said  lady,  and  that  he  would  have  run  away  with 
her  if  she  had  oonaented ;  that  in  and  ainoe  the 
year  1890  the  petitioner  haa  paid  marked  atten- 
tion to  another  lady,  and  haa  ref uaed  to  give  up 
his  intimacy  with  her,  notwithatanding  the  re- 
spondent's objections  and  remonstrances,  and  that 
he  haa  been  guilty  of  acts  of  undue  familiarity 
with  the  said  lady  ;  "  and  that  the  petitioner,  by- 
such  wilful  neglect  and  misconduct,  had  condnced 
to  the  adultery  (if  any)  of  the  respondent.  The 
following  particulars  were  subsequently  filed  in 
respect  of  the  statements :  "  The  name  of  the 
unmarried  lady  was  Miss  A.,  and  the  flirtation 
extended  from  the  year  1887  to  the  filing  of  the 
petition.  The  name  of  the  unmarried  lady  waa 
Miss  B.,  and  the  flirtation  extended  from  the  12th 
Nov.  1892  to  the  filing  of  the  petition ;  and  the 
act  of  fiuniliari^  apoken  of,  the  petitioner  putting 
hia  arm  round  her  waist,  and  she  sitting  on  his 
knee  at  ...  in  the  month  of  Dec.  1892,  and 
his  arm  round  her  waist  on  the  2nd  Jan."    Held, 
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that,  if  the  facts  alleged  were  proTed,  it  was 
not  impossible  that  the  jndge  mivnt  oome  to  the 
oonolnaion  that  the  husband  had  by  his  negleot 
oondnoed  to  the  wife's  adnltery,  and  therefore  the 
Qomt  wonld  not  order  them  to  be  strnok  ont. 

(Cox  t).  Cox.)    poffe  200 

Variation  of  settlements— Petitioner's  power  to 
appoint  to  her  second  hnsband  or  ohildren  of 
second  marriage. — The  wife  obtained  a  final  decree 
dissolvinir  her  marriage  with  her  first  hnsband. 
and  petitioned  the  conrt  to  rary  the  settlement 
made  npon  the  said  marriage.  Under  the  said 
aettlement  the  petitioner  had  power  to  appoint 
the  settled  fnnd,  or  any  part  thereof,  after  the 
.death  of  her  first  hnsband  in  farour  of  any  fntnre 
Itoaband  and  the  children  of  any  fntnre  marriage 
whioh  she  might  contract.  The  Conrt  refused  to 
'Tary  Ute  settlement  in  snch  a  way  as  to  enable 
tier  to  appoint  to  her  second  hnsband  and  the  chil- 
dren of  tier  second  marriage  dnring  the  lifetime  of 
the  diyorced  hnsband.    (Pollard  v.  Pollard.) 815 

T«rdict  of  adnltery  against  respondent  and  co- 
respondent, and  of  omeltjr  against  petitioner — 
Discretional  bar — Decree  niti — Petitioner  ordered 
to  secure  maintenance  for  respondent  dum  sola 
et  eaeta  vtzsnt. — In  a  suit  by  a  husband  for  divorce 
the  jury  fonnd  that  the  respondent  and  co-respon- 
dent had  committed  adultery,  and  that  the  peti- 
tioner had  been  gailtr  of  eraelty  towards  his  wife, 
tint  they  were  not  asked  to  give  and  did  not  give 
any  verdict  as  to  whether  the  cmelty  of  the  peti- 
tioner had  conduced  to  the  adnltery  of  the  wife. 
'The  Conrt,  being  satisfied  that  the  adultery  of  the 
respondent  had  not  been  brought  about  by  the 
.omelty  of  the  petitioner,  pronounced  a  decree 
.ntn,  in  virtne  of  the  discretion  conferred  by  the 
Diyoroe  Act  1857,  but  directed  that  the  decree 
ahonld  not  be  made  absolute  unless  and  until  the 
petitioner  executed  a  deed,  securing  to  his  wife, 
for  her  maintenance,  a  sum  of  361.  per  annum — 
the  deed  to  contain  a  olvnse  that  the  said  allow- 
ance should  only  be  payable  dum  lola  et  ctuia 
vtmrtt.    (Edwards  V.  Edirards  and  Francis.)      ...    39 

Wife's  coats — ^Wif e  in  possession  of  separate^  estate 
more  than  sufficient  to  pay  her  costs — Liability  of 
husband — Belative  incomes  of  husband  and  wife— 
Bnles  and  Regulations  in  Divorce  and  Matri- 
monial Causes,  r.  158. — Where  an  application  is 
made  by  a  wife  under  the  Bnles  and  Begulations 
in  Divorce  and  Matrimonial  Causes,  r.  158,  for  an 
order  directing  her  husband  to  pay  her  costs 
already  incurred,  and  to  give  security  for  her 
future  costs,  the  judge  has  a  discretion  to  be 
exercised  having  regard  to  all  the  ciroumstanoes 
of  the  case;  and  he  may  take  into  account  the 
relative  incomes  of  the  hnsband  and  wife,  and  is 
not  bound  to  refuse  the  application  because  the 
wife  has  separate  property  much  more  than 
sufficient  to  pay  her  costs.    (Allen  v.  Allen.)       ...326 

ELECTION  LAW. 
Jllunicipal  election — Validity  of  votes — Salary  at- 
tached to  office — Bight  of  candidate  to  vote  for 
himself— Bight  of  chairman  to  first  vote— Dis- 
qualification.— At  an  election  for  the  mayor  of  a 
municipal  borough  the  votes  for  each  of  the  two 
candidates  being  eqnal,  the  chairman  gave  a  cast- 
ing vote  for  the  respondent,  and  declared  him 
dmy  elected.  There  was  a  small  salary  attached 
to  the  office  of  mayor.  The  chairman,  who  was 
otherwise  entitled  to  vote,  had  given  a  first  vote 
for  the  respondent,  and  the  respondent  had  voted 
for  himself.  One  of  the  votes  for  the  respondent 
was  given  by  T.,  who  had  let  a  building  to  the 
connoil  for  a  polling  station  at  an  election  of 
connoiUors  held  some  da^s  before  the  election  for 
mayor,  T.  was  to  receive  and  did  receive  pay- 
ment for  the  use  of  the  building  for  that  purpose. 
.One  of  the  votes  for  the  other  candidate  was 
given  by  G.,  who,  at  the  date  of  his  election  as 
eonnoillor  some  days  before  the  election  for 
mavor,  was  chemist  to  the  oonnoU,  and  as  such 
Jiad  supplied  goods  to  the  council,  but  after  the 
date  of  his  election  as  oonncillor  he  had  supplied 


to  the  council  only  half  a  gallon  of  oil,  whioh  ooat 
fonrpence.  Upon  an  election  petition  under  the 
Monicipal  Corporations  Act  1882  objections  were 
taken  to  the  above  votes.  Held  (1)  that  the  vote 
of  the  respondent  for  himself  was  bad,  upon  the 
ground  that,  there  being  a  salary  attached  to  the 
office,  the  respondeat  had  a  "  pecuniary  interest  " 
in  the  result  within  the  meaning  of  sect.  22  (3)  of 
the  Act ;  (2)  that  the  vote  of  T.  was  good,  as  his 
contract  for  l^e  letting  of  the  building  was  within 
the  exception  in  sect.  12  (2)  (a),  as  a  lease  of  land  j 
(3)  that  the  vote  of  Q.  was  bad,  as  at  the  time  of 
election  as  councillor  he,  as  chemist  to  the  council, 
held  an  "  office  or  place  of  profit  in  the  gift  of  the 
council "  within  the  meaning  of  sect.  12  (1)  (a), 
and  also  had  a  "  share  or  interest  in  a  contrttot 
witiiin  sect.  12  (1)  (c),  and  had  after  his  election 
as  oonnoillor  sold  to  the  council  four-pennyworth 
of  oil,  and  was  therefore  disqualified  for  being  a 
councillor  ;  (4)  that  the  first  vote  of  the  chairman 
was  good,  as  the  chairman,  being  otherwise  en- 
titled to  vote,  did  not  lose  his  right  to  a  first  vote 
by  reason  of  his  being  chairman.  The  petition 
did  not  raise  the  question  as  to  the  disqaaUfloa- 
tion  &l  the  voter  T.  Upon  an  objection  taken  to 
that  effect :  Held,  that  to  raise  the  question  an 
amendment  of  the  petition  was  necessary,  and 
tiiat  in  the  absence  of  any  explanation  of  the 
omission  no  amendment,  even  if  possible,  ought 
to  be  made,  but  that  in  this  it  was  not  necessary. 
(Re   The   Louth   Municipal   Election ;    Nell  and 

others,  pete.,  V.  Longbottom,  reap.)       pag»  499 

Parliament  —  Municipal — Begistration — Occupation 
of  unrated  but  rateable  premises. — The  revising 
barrister  plaoed  the  appellant  P.  npon  the 
Parliamentary  franchise  (No.  2  list)  but  excluded 
him  from  the  municipal  franchise  (No.  3  list),  and 
so  removed  him  from  No.  1  list,  which  consiste  of 
Parliamentary  and  municipal  voters.  On  the  re- 
vision of  No.  1  list  the  appellant's  name  appeared 
as  occupier,  "  place  of  abode  O.-street,"  dwelling- 
house,  successive  description  of  qualifying  pro- 
perty, N.-street,  P  was  inhabitant  occupier  of 
N.-atreet  from  July  to  Dec.  1892,  when  he  went  to 
Q.-street,  and  remained  inhabitant  occupier  there 
until  July  1^3.  The  poor  rate  was  made  by  the 
guardians  and  allowed  by  the  justices  between 
Aug.  1892  and  Aug.  1893.  The  owner  of  N.-street 
compounded  for  and  was  duly  rated  as  owner 
during  P.'s  occupancy.  The  name  of  P.  remained 
as  occupier.  The  house  in  O.-street,  where  P.  had 
gone  to,  liad  been  newly  built  on  vacant  land ; 
there  had  been  no  previous  occupation  by  the 
owner,  and  neither  the  site  nor  house  had  been 
included  in  any  poor  rat«  made  dnring  the  qnali< 
fying  period,  nor  any  claim  by  the  owner  or  P.  to 
be  rated,  and  no  tender  or  payment  of  rates  made 
by  iJiem.  Held,  that,  without  overruling  the  case 
of  X'Oa&gan  v.  Riddall  (28  L.  Bep.  Ireland,  257), 
it  would  be  impossible  to  hold  that  the  appellant 
P.  was  entitled  to  the  Parliamentary  franchise, 
therefore  the  barrister  was  wrong  in  placing 
appellant  on  that  franchise,  but  that  the  barrister 
was  right  in  excluding  the  appellant  P.  from  the 
municipal  franchise.     (Palmer,  app.,   v.    Wade, 

reap.;  Wade,  app.,  v.  Palmer,  reap.)       407 

Registration  —  Borough    vote  —  Service    of 

notice  of  objection — Ordinary  course  of  post. — 
By  sect.  10  of  6  &  7  Vict.  o.  18,  an  objector  to  a 
person  claiming^  a  Parliamentery  vote  may  serve 
his  notice  of  objection  by  post,  and  in  that  case  a 
duplicate  notice  shall  be  stamped  by  the  poat- 
master  of  the  office  where  the  notice  is  posted, 
and  "  the  production  by  the  party  who  posted 
such  notice  of  such  stemped  duplicate  shall  be 
evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicate 
on  the  day  on  which  each  notice  would,  in  the 
ordinary  course  of  post,  have  been  delivered  to 
such  place."  Held,  that  "  the  ordinary  course  of 
post'  refers  to  the  general  rules  of  the  post- 
office  as  to  the  delivery  of  letterti  to  the  inhabi- 
tanta  of  a  postal  district  taken  as  a  body  ;  and 
an  objector,  when  posting  his  notices  of  objection, 
need  only  take  into  consideriition  anch  general 
roles,  without  inquiring  into  the  mode  in  which. 
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by  Bpeoial  arranffement,  aomo  particalu  inliabi- 
tuite  in  the  distriot  may  hare  their  letters  de- 

liTued.    (Kemp  v.  Wanuyii.) page  478 

Parliament — BeeiBtTation  of  Toters — Deeoription  of 
qnalifioation— -Power  to  amend  claim — Parliamen- 
tary and  Hnnioipal  Begiatration  Act  1878. — The 
natnre  of  the  qnalifioation  of  a  Parliamentary  and 
mnnioipal  voter  to  be  placed  on  the  ooonpiera  list 
waa  described  in  the  claim  as  "  dwellingr-honse 
ancceBBive"  :  and  the  qnalifyins  property  as  "13, 
D.-road,  from  31,  E.-road."  The  claimant  had 
oeonpied  13,  D.-road,  only  throoghont  the  qoalify- 
in;  period.  Hel' ,  that  the  qnalifioation  in  respect 
of  the  ooonpation  of  one  house  being:  a  different 
qnalifioation  from  that  in  respect  of  two  houses  in 
snooescion,  the  revising  barrister  had  no  power  to 
amend  the  claim  by  striking  out  the  words 
"  sucoeasiTe  "  and  "  from  31,  E.-road."  (Horonm 
V.  Town  Clerk  of  West  Ham.)   505 

EMPLOTEB  AND  WORKMAN. 
Conduct  of  workman  amounting  to  absenting  him- 
self from  employment  —  Breach  of  contract — 
Damages. — The  contract  of  service  of  a  workman 
employed  in  a  colliery  was  determinable  on  four- 
teem  days'  notice  on  either  side.  One  of  the  rules 
of  the  colliery  provided  tliat  the  banksman  should 
regulate  the  manner  in  which  persons  should  enter 
and  leave  the  cage,  subject  to  the  direction  of  the 
manager.  A  notice  was  sent  to  the  owners  by 
the  workmen  belonging  to  the  trade  union  that 
after  fourteen  days  from  that  date  all  non- 
unionists  must  descend  and  ascend  the  colliery 
by  themselves.  On  the  expiration  of  this  notice 
■ereial  of  the  workmen  ref ased  on  three  following 
days  to  go  down  the  pit  to  work  in  the  same  cage 
as  Anoo-nnioniat,  when  requested  to  do  so  by  the 
maaa(^.  The  cage,  which  held  eight  men  at 
one  time,  was  then  sent  down  with  the  non- 
onionist  alone.  When  the  next  cage  came  up,  a 
tew  seconds  later,  the  unionists  were  willing  to  go 
down  in  itjbnt  the  manager  refused  to  allow  them 
to  to  so.  The  employer  then  summoned  the  men 
under  the  Employers  and  Workmen  Act  1875, 
olaiming  damages  in  consequence  of  their  having 
absented  themselves  from  their  employment  on 
those  three  da^  without  giving  the  required  four- 
teen days'  notice.  Held,  that  the  men  had  t>esn 
guilty  in  a  breach  of  oontraot,  and  that  the  refusal 
to  enter  the  cage  being  a  preconcerted  course  of 
aetion,  they  did  for  the  three  days  refuse  to 
go  to  their  work  except  on  terms  which  they 
had  no  right  to  impose,  and  the  employer  was 
entitled  to  substantial  damages.  (Bowes  v. 
Press.)      116 

ENDOWED  SCHOOLS  ACT  1869. 
Welsh  Intermediate  Ednoation  Act  1889— Instruc- 
tion according  to  doctrines  of  particular  denomina- 
tion— Modem  endowment  so  mixed  with  old 
endowment  that  it  cannot  conveniently  be 
separated— Fitting  up  of  ohapel.— The  fact  that 
the  scholars  of  an  endowed  school  have  for  a  long 
{Mriod,  under  the  bye-laws  or  regulations  from 
time  to  time  in  force,  been  instructed  according 
to  the  doctrines  or  formularies  of  a  particular 
chnrtdi,  does  not  lead  to  the  necessary  inference, 
in  the  absence  of  further  evidence,  that  such 
praotioe  had  its  origin  in  some  express  regulations 
made  by  the  founder,  so  as  to  bring  the  oase 
within  seat.  19  of  the  Endowed  Schools  Act  1869. 
A  "modem  endowment"  consisting  of  a  fund 
raised  by  subscription  and  applied  m  fitting  up 
part  of  the  school  buildings  as  a  chapel  considered 
as  so  mixed  with  the  old  endowment  that  it  could 
not  conveniently  be  separated  from  it  within 
sect.  25  of  the  Endowed  Schools  Act  1869. 
(Governors  of  Swansea  Grammar  School  v.  Charity 
Commissioners.)     738 

EXECUTOE. 
Administration —  Business  —  Indemnity — Creditors. 
— Executors  and  trustees  j  in  pursuance  of  a  power 
oontained  in  a  will,  earned  on  the  business  of  a 


licensed  victualler  after  the  death  of  the  testator, 
and  incurred  debts  to  trade  creditors.  An  action 
was  commenced  for  the  administration  of  the 
estate  of  the  testator.  The  trade  creditors  took 
out  a  summons  in  the  action  asking  for  an  order 
declaring  that  they  were  entitled  to  the  trustees' 
right  of  indemnity  against  the  estate  so  as  to  get 
payment  out  of  the  estate.  The  trustees  had 
made  default  in  rendering  proper  accounts,  but 
not  in  payment  of  money.  'There  was  a  sufficient 
fund  in  court  to  pay  all  the  debts.  Held,  that,  in 
order  to  deprive  the  trustees  of  their  indemnity, 
there  must  be  a  default  in  payment  of  money,  and 
not  merely  a  default  in  the  rendering  of  accounts, 
and  as  in  this  case  there  was  no  default  in  pay- 
ment of  money,  the  creditors  were  entitled  to 
prove  against  we  estate  through  the  right  of  the 
trustees  to  indemnity,  and  there  would  be  a 
declaration  to  that  effect.    (Re  Eidd;  Eidd  v. 

Eidd.)       page  648 

Liability  of,  for  default  of  co-executor— Bonds 
placed  under  sole  control  of  defanldng  ezeontor — 
Neoessacy  "  act. — Part  of  the  estate  of  a  tes- 
tator consisted  of  American  railway  bonds,  of 
which  he  was  the  registered  holder.  The  bonds 
were  issued  payable  to  bearer,  but  the  bolder  had 
power  to  register  them,  after  which  they  could 
only  be  transferred  by  entry  in  the  books  of  the 
company.  The  owner  oonld  nevertheless  nnre- 
gister  them  so  as  to  make  them  again  payable  to 
bearer.  The  executors  and  trustees  of  the  tes- 
tator were  his  wife  and  two  stockbrokers,  J.  and 
C,  and  the  will  of  the  testator  empowered  J.  and 
C.  to  charge  for  business  done  by  them  as  stock- 
brokers for  his  estate.  J.  had  been  employed  by 
the  testator  in  his  lifetime  as  his  stockbroker. 
The  bonds  not  being  securities  authorised  as  an 
investment  by  the  will,  the  executors  had  to  take 
steps  to  convert  them,  and  for  that  purpose 
two  courses  were  open  to  them :  either  to  sell 
and  transfer  the  bonds  as  registered  bonds,  or 
to  unregister  them  and  then  sell.  The  former 
course  being  extremely  unusual,  the  executors  un- 
registered the  bonds  snd  placed  them  in  the  hands 
of  J.  to  sell.  J.  sold  them  and  from  time  to  time 
paid  various  sums  into  a  bank  to  the  account  of 
the  testator's  estate.  But  within  eleven  months 
after  thetestator's  deathlJ.  absconded,  having  mis- 
appropriated a  considerable  part  of  the  proceeds 
of  the  converted  bonds.  Held,  that  an  act  waa 
not  "  unnecessary  "  if  it  was  done  by  executors  in 
the  ordinary  course  of  business  in  administering 
their  testator's  estate ;  that  the  unregistering  the 
bonds  and  handing  them  to  J.  to  sell  were  there- 
fore not  "  unnecessary ;"  and  that  the  co-executors 
were  not  liable  for  J.'s  misappropriation.  Held 
also,  that,  as  J.  was  trusted  by  the  testator,  and 
his  co-executors  had  no  reason  to  snspect  him,  there 
had  been  no  snch  delay  in  calling  upon  J.  for  an 
•ooouut  as  to  make  them  liable.  (Be  Qasquoine  ; 
Gasquoine  v.  Gasquoine.)    196 

EXPLOSION. 

Boiler  for  domestic  purposes — Boiler  Explosions 
Act  1882— BoUer  Explosions  Act  1890.— By  sect.  5 
of  the  Boiler  Explosions  Act  1882,  when  any  ex- 
plosion occurs  from  any  boiler  to  which  the  Act 
applies,  notice  shall  be  sent  within  twenty-four 
hours  to  the  Board  of  Trade.  Sect,  i  exempts  all 
boilers  used  exclusively  for  domestic  purposes. 
This  exemption  comes  within  s^t.  2  of  the  Boiler 
Explosions  Act  1890.  The  respondent  was  a  mer- 
chant upon  whose  premises  was  a  boiler  used  for 
the  purpose  of  putting  hot  wator  tbroufth  a  range 
of  pipes  to  heat  the  clerks'  offices,  and  it  was 
used  by  the  office  caretaker  and  his  family  who 
lived  upon  the  premises.  An  explosion  occurred. 
An  information  was  laid  under  sect.  5  of  the  Act 
of  1882,  a  notice  of  the  explosion  not  having  been 
given  to  the  Board  of  Trade.  The  magistrate  dis- 
missed the  information,  holding  that  the  boiler 
was  "  used  exclusively  for  domestic  purposes," 
within  the  meaning  of  sect.  4  of  the  Act  of  18812. 
Conviction  affirmed.  (Smith,  app.,  v.  Mnller, 
resp.) 170 
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FISHBEl  ACTS. 
Freshwater  fishery — Water  bailiff — Bight  to  proaa- 
cnte  withont  the  authority  of  board  of  oonserra- 
tors. — The  Fisherieg  Act  1891,  s.  13,  provides  that 
the  powers  conferred  by  the  Fisheries  Acts  npon 
any  authorities  or  officers  to  enforce  them  shall 
not  limit  or  take  away  the  power  of  any  other 
person  to  take  legal  pTOceedings  for  their  enforce- 
ment. Held,  that,  under  this  section,  a  water 
bailiif  can  institute  proceedings  for  an  offence 
against  the  Fisheries  Acts  without  being 
authorised  ao  to  do  by  the  board  of  conservators 
of  the  district.    (Pollock  o.  lloaes.)      page  378 

OAMma. 

Beta  made  through  agent — Sight  of  principal  to 
recover  —  Gaming  Act  1892.  —  The  Qaming  Act 
1892  does  not  prevent  a  principal  from  recovering 
from  an  agent  through  whom  he  has  made  bets 
montiy  paid  to  the  agent  by  a  third  party  in  respect 
of  the  bets.    (De  Mattos  v.  Benjamin.) 560 

Place  kept  or  used  for  purposes  of  gaming — Convic- 
tion— Stakes  not  deposited — Preamble  of -Act. — 
Sect.  1  of  the  Act  for  the  Suppression  of  Betting 
Houses  1853  (16  &  17  Vict.  o.  119)  nrovides  that 
"  no  office,  room,  or  other  place  shall  be  open, 
kept,  or  used  for  the  purposes  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using 
the  same,  or  any  person  procured  or  employed  by 
or  acting  for  or  on  behalf  of  such  owner,  occupier, 
or  keeper,  or  person  using  the  same,  or  of  any 
person  having  the  care  or  management,  or  in  any 
manner  con&cting  the  business  there  of  betting 
with  persons  resorting  thereto,  or  for  the  purpose 
of  any  money  or  valuable  thing  being  received  by 
or  on  behalf  of  such  owner,  &o.,  as  aforesaid  as  or 
for  the  consideration  of  any  assurance,  under- 
taking, promise,  or  agreement,  express  or  implied, 
to  pay  or  give  thereafter  any  money  or  valuable 
thing  on  any  event  or  oontingenoy  of  or  relating 
to  any  horse-race  or  other  raee,  fight,  game, 
sport,  &o.,  as  aforesaid,  and  every  house,  office, 
room,  or  other  place  opened,  kept^  or  used  for  the 

Surposes  aforesaid,  or  any  of  tnem,  is  hereby 
eclared  to  be  a  common  nuisance  and  eontrarv 
to  law."  Sect.  3  provides  for  the  penalty  for  anon 
offence  as  aforesaid  if  oommitted.  An  informa- 
tion was  laid  before  the  magistrates  charnng  the 
appellant  under  the  above  sections  with  keeping 
a  room  (he  being  the  occupier)  for  the  purpose  of 
betting  with  persona  resorting  thereto,  and  the 
magistrates  so  found  ;  but  it  was  not  shown  that 
the  appellant  kept  the  room  for  the  purpose  of 
receiving  deposite  on  bets.  Held,  that  sect.  1 
creates  two  separate  and  distinct  offences :  first, 
keeping  a  house,  office,  room,  or  other  place  for 
tiie  purpose  of  betting  with  persona  resorting 
thereto ;  and,  secondly,  keeping  a  house,  office, 
room,  or  other  place  for  the  purpose  of  receiving 
deposits  on  bets.    (Bond,  app.,  v.  Plumb,  reap.) ...  405 

HACEKEY  CAEBIAGE. 
Omnibus — Licence — "  Plying  for  hire  " — No  charge 
for  carriage  of  paasengers, — Sect.  45  of  the  Towns 
Police  Clauses  Act  1847,  incorporated  in  the 
Public  Health  Act  1875,  provides  that  if  the 
proprietor  of  any  carriage  permits  the  same  to  be 
used  as  a  hackney  carriage  plying  for  hire  within 
a  prescribed  distance  without  obtaining  a  licence 
he  shall  be  liable  to  a  i>enalty.  Byseoi.  4  of  the 
Towns  Police  Clauses  Act  of  1889,  "hackney 
carriage "  is  to  include  an  omnibus.  Two 
ordiiuury  omnibuses  were  run  in  the  following 
way :  It  was  intimated  by  several  notices  upon 
the  omnibuses  that  the  omnibuses  were  placed  at 
the  disposal  of  the  public  free  of  charge,  and  also 
notices  stating  that  voluntary  contributions  to 
aopport  the  omnibuses  would  be  welcomed. 
There  was  a  conductor  on  each  of  the  omnibuses 
to  supply  change.  Many  peraons  using  the  omni- 
bnses  placed  money  in  tfie  boxes,  but  some  did 
not.  The  magistrates,  upon  an  information  laid 
before  them,  held  that  this  was  not  a  "  plying  for 
hire  "  within  the  meaning  of  the  statute  under 


which  the  proceeding  were  taken.  Held,  that 
this  was  an  attempt  to  evade  the  statate,  that 
there  was  a  "  plying  for  hire  "  within  the  meaning 
of  the  statute,  and  that  the  case  must  be  remitted 
to  the  magisfxates  to  rehear  and  convict.  (Cooks, 
appa.,  v.  Mayner,  reap.)      page  408 

HIGHWAY. 

Encroachment  —  Conviction  —  Defect  —  Question  of 
title — Certiorari. — By  sect.  51  of  the  Highway 
Act  1864,  if  any  person  shall  encroach  by  making 
any  fence  on  the  side  of  any  carriage-way,  within 
fifteen  feet  of  the  centre  thereof,  he  shall  on  con- 
viction be  liable  to  a  penalty.  The  defendant  was 
convicted  under  tiiis  section.  The  conviction  did 
not  state  that  the  defendant  had  "  encroached  "  on 
the  highway.  A  writ  of  certiorari  having  been 
granted  in  chambers  in  vacation,  and  a  rule  nisi 
to  quash  the  conviction  havinK  been  drawn  up,  on 
motion  to  make  it  absolute  :  Held,  that  there  was 
power  to  amend  the  conviction,  if  necessary, 
under  12  &  13  Vict.  c.  45,  s.  7,  bnt  that, 
certiorari  having  been  taken  away  by  sect.  107  of 
the  Highway  Aot  1835,  which  Act  by  sect.  42  of 
the  Highway  Act  of  1862.  and  sect.  2  of  the 
Highway  Aot  of  1864,  is  to  be  read  as  one  wittk 
the  Act  of  1864,  the  omission  of  the  word 
"  encroach  "  did  not  render  the  conviction  bad, 
and  that  certiorari  would  not  lie  for  such  a  defect, 
and  therefore  the  court  would  not  quash  the  con- 
viction on  that  ground.  The  defendant,  being 
chained  with  an  offence  under  sect.  51  of  the 
Highway  Act  1864,  contended  that  he  was  the 
owner  of  the  land  on  which  a  fence  had  been 
erected,  and  that  it  did  not  form  part  of  the  high- 
way, and  that  the  justices  had  no  jnriadiotion  to 
adjudicate  in  the  matter,  on  the  ground  tliat  title' 
to  land  came  in  queation.  Held,  that  the 
instioes  had  jurisdiction,  the  question  for  them 
being  whether  or  not  the  land  in  question  formed 
part  of  the  highway.  Bale  nisi  to  quash  the 
conviction  accordingly  discharged.  (Beg.  v. 
Bradley.) 3» 

Property  exempt  from  payment  of  highway  rate — 
Liability  to  repair  raitona  tenurm — Determination, 
of  liability.— The  Highway  Aot  1835,  s.  83,  con- 
fers an  exemption  from  the  payment  of  the  high- 
way rate  imposed  by  that  Act,  upon  property 
which  was  previously  to  the  passing  of  the  Act 
legally  exempt  from  the  payment  of  highway 
rate.  Held,  that  the  exemption  no  longer  con- 
tinues when  the  grounds  npon  which  the  exemp- 
tion rested  prior  to  the  Act  have  since  the  Act 
ceaaed  to  exist.  (Heath  and  others  v.  Overseers 
of  Weaverham.)     729' 

HUSBAin>  AND  WIFE. 
Divorce — Permanent  maintenance — Income  of  re- 
spondent— Profits  of  imrtnership  business — ^Un- 
aokwa  profits — Matrimonial  Causes  Aot  1857 — 
Matrimonial  Cauaee  Aot  1866 — Order  for  security. 
— In  a  petition  for  maintenance  by  a  wife  who  had, 
obtained  a  decree  absolute  for  the  dissolution  of 
her  marriage,  it  appeared  that  the  husband's 
income  was  derived  from  a  share  in  the  profits  of 
a  firm  of  which  he  was  one  of  the  partners.  The 
petitioner  moved  to  vary  or  add  to  the  report  of 
the  registrar  on  her  petition  upon  the  basis  thal^ 
the  nndiawn  profits  of  the  business  formed  part 
of  the  income  of  the  respondent.  It  waa  decided 
by  Sir  Francis  Jeune  that  the  respondent  must  be 
ordered  to  aeoure  permanent  maintenance  for  the 
wife,  upon  the  baais  of  one-third  of  the  whole  of 
his  share  of  the  average  profits  to  which  he  had 
been  entitled  during  the  three  preceding  years, 
viz.,  33001.,  although  by  the  terms  of  the  putner- 
ship  he  was  only  entitled  to  draw  a  limited 
amonnt  of  the  profits,  nnleas  with  the  conaent  of 
his  partner.  The  reapondent  appealed.  Held, 
that  too  high  an  estimate  had  been  formed  of  the 
average  profits  of  the  business  when  taking  them 
at  33001.  a  year,  bnt  that  the  proper  amount  would 
be  24001. ;  that  circumstances  might  occur,  the 
order  being  final,  to  reduce  the  amount  oi  the 
profits,  and  the  health  of  the  reapondent  might 
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preTent  his  oontinouiK  in  the  bnaineBS,  Held, 
therefore,  that  an  order  most  be  made  under 
seot.  32  of  the  Matrimonial  Causes  A.ot  1857,  that 
the  Bom  of  30OI.  (in  addition  to  the  SOOl.  a  year 
alreadv  secured  by  the  marriage  settlement^, 
instead  of  6001.  a  year  as  fixed  by  Sir  Francis 
Jenne,  shoold  be  secured  by  way  of  permanent 
maintenance  for    the   petitioner.      (Hanbnry    v. 

Hanbory.) page  569 

Di-roroe — Order  for  permanent  alimony — Agreement 
for  oompromise  of  anoh  order — Payment  of  smaller 
Bom  in  aatisfaotion  of  larger  snm.— After  a  decree 
of  diaaolation  was  nanted  on  a  wife's  petition,  an 
order  waa  made,  nnder  the  Matrimonial  Cansea  Act 
1866,  •.  1,  for  payment  by  the  respondent  of  per- 
manent alimony.  Some  years  afterwards  an 
agreement  was  entered  into  between  the  petitioner 
and  the  respondent,  whereby  the  former  agreed  to 
talce  101.  in  full  satisfaction  of  all  present  and 
fatnre  claims  nnder  the  order.  All  that  time  a 
snm  was  owing  for  arrears  of  alimony.  The 
101.  was  duly  paid,  but  snbsequentljr  the  peti- 
tioner put  in  an  execution  nnder  a  writ  of  fi.  fa. 
for  the  arrears  due  to  her  in  pursuance  of  the 
order.  Held,  that  the  agreement  must  be  treated 
as  ioTalid  for  want  of  consideration,  and  that, 
therefore,  the  writ  of  fi.  fa.  was  legfally  issued. 
Decision  of  Sir  Francis  Jeone  reversed.  (Under- 
wood r.  Underwood.)    390 

INCOME  TAX. 
Short  loans  for  purpose  of  buying  for  oash — Interest 
on — Siyht  to  deduct  interest — Profits  and  gains. — 
A  foreign  firm  had  a  branch  house  in  London, 
which  waa  carried  on  as  a  separate  business, 
with  a  separate  capital.  To  enable  the  London 
house  to  bny  goods  more  advantageously  for  cash, 
instead  of  on  credit  at  a  higher  price,  the  London 
house  obtained  short  loans  from  the  foreign  house 
and  from  bankers,  and  paid  interest  on  such  loans 
to  the  foreign  house,  and  in  making  up  the  return 
of  their  profits  assessable  nnder  the  Income  Tax 
Acts,  they  claimed  to  deduct  the  interest  paid  for 
the  sums  so  borrowed  as  being  necessary  expendi- 
ture in  the  business.  Held,  tnat  the  interest  paid 
by  the  London  hous^  on  these  short  loans  could 
not  be  deducted  by  them  in  ascertaining  their 
profits  assessable  nnder  the  Acts.  (The  Anglo- 
Continental  Guano  Works  v.  Bell,  Surveyor  of 
Taxes.)     670 

INDUSTBIAL  AND  PEOVIDENT  SOCIETY, 
^^nding-up  —  County  Court  —  Jurisdiction. —  The 
Industrial  and  Provident  Societies  Act  1876  enacts, 
I7  sect,  17,  that  a  society  may  be  dissolved  by  an 
order  to  wind-up  the  society  made  as  directad  in 
regard  to  oompaaiies  by  the  Companies  Act  1862, 
and  that  the  court  having  jurisdiction  in  the 
winding-up  shall  be  the  County  Court.  By  the 
Companies  (Winding-up)  Act  1890  it  is  provided, 
by  seot.  1,  that  the  County  Courts  shall  have 
jurisdiction  to  wind-up  companies,  and  by  sect.  10 
that  where  in  the  course  of  the  winding-up  of  a 
oompamy  under  the  Companies  Acts  it  appears 
that  any  officer  of  the  company  has  misapplied  any 
moneys  of  the  company,  the  court  may  examine 
into  the  condnot  of  such  officer  and  compel  him 
to  repay  any  moneys  so  misapplied.  Bv  Order 
XU..  r.  9,  ct  the  County  Court  £nles  1892,  the 
ptonaions  of  the  Companies  Acts  1862  to  1890,  so 
tar  as  they  relate  to  wmding-up,  are  applied  to  the 
winding-np  of  societies  registered  under  the 
Indnatnal  and  Provident  Societies  Act  1876.  The 
Indnstrial  and  Provident  Societies  Act  1^ 
Tq;)oa1s  the  Indnstrial  and  Provident  Societies 
Act  1876,  and  provides  by  sect.  58  that  a  society 
may  be  dissolved  by  an  order  to  wind-up  the 
aoaetj  made  as  is  directed  in  regard  to  oompanias 
^  the  Companies  Acts  1862  to  ^90,  and  by  sect. 
S3,  that  any  proceedings  in  the  winding-up  of  a 
registered  sociei^,  which  at  the  passing  of  this 
Act  are  pending  in  any  County  Court,  may,  on  the 
Miplioation  of  the  registear,  be  transferred  to  the 
Hi^  Court.  Held,  that  the  Countjr  Court  judge 
baa  jurisdiction  to  order  the  examination  of  an 


officer  of  an  industrial  and  provident  society,  the 
winding-up  of  which  society  was  pending  in  the 
County  Court  at  the  time  when  the  Industrial  and 
Provident  Societies  Act  1893  came  into  force. 
(Re  Femdale  Industrial  Co-operative  Society 
Limited.) page  448 

INDUSTRIAL  SCHOOLS  ACT  1866. 
Child  living  in  house  resided  in  by  prostitutes — 
Order  for  removal  to  industrial  school— Bivht 
of  private  person  to  apply  for  order.  —  Tne 
Industrial  Schools  Act  1866  provides  by  sect.  14 
that  any  person  may  bring  before  two  justices  any 
child  apparently  nnder  the  age  of  fourteen  years 
that  comes  within  certain  descriptions  therein 
specified,  and  the  justices  may  order  the  child  to 
be  sent  to  a  certified  industrial  school.  The 
Elementu7  Education  Act  1880  enacts  by  sect.  13 
that  where  the  local  authority  are  informed  by 
any  person  of  any  child  in  their  jurisdiction,  who 
is  stated  by  that  person  to  be  liable  to  be  ordered 
by  a  court  to  be  sent  under  the  Industrial 
Schools  Act  1866  to  an  industrial  school,  it 
shaU  be  the  duty  of  the  local  authority  to  take 

?roceedings  nnder  the  Indnstrial  Schools  Act 
866  accordingly,  unless  the  authority  think  it  is 
inexpedient  to  take  such  proceedings.  The 
Industrial  Schools  Acts  Amendment  Act  1860 
extends  the  descriptions  of  children  under  the 
Industrial  Schools  Act  1866  to  children  living 
with  common  prostitutes.  Held,  that  any 
private  pcffson  might  bring  a  child  before  the 
justices  with  a  view  to  the  justices  sending  such 
child  to  an  industrial  school,  and  that  it  was  not 
necessary  to  show  that  an  application  had  been 
made  to  the  local  authority  requiring  such  local 
authority  to  bring  the  child  before  the  justices. 
(Wa^er,  app.,  v.  Laxton,  resp.)    690 

INFANT. 

Contingent  interest  —  Maintenance  —  Intermediate 
income — Conveyancing,  &o..  Act  1881. — A  testa- 
tor, who  died  in  July  1888,  by  his  will  dated  in 
that  year  gave  his  residuary  estate,  consisting  of 
a  mixed  fund  comprising  the  proceeds  of  sale  of 
real  estate  and  of  personal  estate,  to  trustees 
upon  trust  for  the  child  or  children  of  T.  H. 
living  at  his  (the  testators 's)  decease,  and  who 
should  attain  the  age  of  twenty-one  years,  in 
equal  shares  if  more  than  one,  and  if  but  one  the 
whole  to  be  in  trust  for  that  one  child.  The  will 
contained  no  maintenance  clause.  At  the  testa- 
tor's death  there  were  living  six  children  of  T.  H., 
who  were  all  infants.  One  daughter  had  recently 
come  of  age  and  had  settled  her  interest  under 
the  will.  The  income  of  the  residuary  estate  was 
very  large,  and  the  accumulations  of  income 
during  the  period  which  had  elapsed  between  the 
death  of  ue  testator  and  the  time  when  the 
eldest  daughter  came  of  age,  and  not  expended  in 
maintenance,  amounted  to  about  40,0002.  The 
daughter  and  her  trustees  claimed  to  be  entitled 
to  her  sixth  share  of  the  original  residuary  estate, 
and  of  the  fund  accumulated  during  her  minority ; 
also  to  the  whole  of  the  income  of  the  residuary 
estate  accruing  from  the  time  she  came  of  age 
until  the  next  child  came  of  age,  and  from  that 
time  to  one  half  of  the  same  income  until  another 
child  came  of  age,  and  so  on  until  the  youngest 
child  attained  its  majority  and  to  the  income  of 
the  accumulated  fund  in  the  same  manner.  Held, 
that  the  daughter  was  entitled  to  receive  her  one- 
sixth  share  of  the  ori^nal  capital  and  of  the 
accumulated  fund  and  income  down  to  the  time 
of  her  taking  a  vested  interest ;  but  that  she  was 
not  entitled  to  receive  the  income  of  the  remain- 
ing five-sixths  of  the  original  capital  and  accumu- 
lated fund  during  the  suspense  of  vesting,  such 
income  being  applicable  during  the  suspense  to 
the  maintenance  of  the  infants.  (Be  Holford; 
Holford  ».  Holford.)     482,777 

Contract — ^Benefit  of  Infant— Carriage  of  infant 
by  railway  compa^ — Company  not  to  be  liable 
for  negligence.  —  lender  an  arrangement  with 
a  colliery    owner,    a   railway   company    agreed 
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to  issue  pauses  by  their  railvray  to  persons 
employed  in  the  oolUery,  They  aooordinefly  gave 
a  free  pass  to  the  plaintiif,  a  boy  employed  in  the 
colliery,  who  was  between  thirteen  and  foorteen 
years  of  age,  and  the  plaintiff  at  the  same  time 
ai^ed  an  agreement  by  which,  in  consideration  of 
being  oarried  by  the  defendant  company,  he 
agreed  that  neither  ho,  his  executors,  his  adminis- 
trators, or  relatives,  should  have  any  claim 
against  the  defendant  company  by  reason  of  any 
accident,  injury,  or  loss  which  might  happen  to 
him  or  his  property  while  travelling  on  the  defen- 
dants' railway,  notwithstanding  snoh  accident, 
injary,  or  loss  might  be  occasioned  by  the  negli- 
gence of  the  defendants  or  their  servants  ;  and 
that  he,  his  exeoators  and  administrators,  would 
indemnify  the  defendant  company  sgainat  all  loss, 
costs,  r'amage*,  and  expenses  which  they  might 
incur  by  reason  of  any  such  accident,  injury,  or 
loss,  or  b^  reason  of  any  claim  or  legal  proceed- 
ings instituted  or  taken  by  him  or  them  against 
the  defendants  or  any  of  their  officers  or  servants 
in  respect  thereof ;  and  that  he  would  desist  from 
exercising  his  privilege  of  using  the  pass  whenever 
required  by  the  defendants  or  any  of  their  agents 
so  to  do.  Held,  that  the  agreement  taken  as  a 
whole  was  so  prejudicial  to  the  plainfiff,  being  an 
infant,  that  it  was  unfair  that  he  should  be  bound 
by  it,  and  it  was  therefore  not  binding  upon  him, 
(Flower  v.  The  London  and  North-Western  Bail- 
way  Company.)      pag»  829 

Contract  of  service  —  Contracting  out  of 
Employers'  Liability  Act — Insurance  society — 
Benefit  of  infant. — 'The  plaintiff,  when  an  infant, 
entered  into  the  service  of  the  defendant  com- 
panv  as  a  railway  porter  at  weekly  wages.  One 
of  the  t^rms  of  his  contract  of  service  was^that 
he  should  become  a  member  of  the  L.  and  N.  W.B. 
Insurance  Society,  the  object  of  which  was  "  to 
provide  pecuniary  relief  in  oases  of  temporary  or 
permanent  disablement  arising  from  accident 
occurring  while  in  the  discharge  of  dnty  and  also 
in  cases  of  death."  Under  this  term  of  his  con- 
tract of  service  he  became  bonnd  to  subscribe  a 
smill  sum  to  the  society,  and  the  defendant  com- 
pany also  became  bound  to  contribute  to  it,  and 
the  plaintiff  agreed  "  to  accept  such  oontribntion, 
and  any  advantages  to  which  he  ma^  be  entitled 
under  the  rules  of  the  society,  in  satisfaction  and 
in  lieu  of  any  claims  which  he  (or  his  representa- 
tive in  case  of  death)  might  or  otherwise  would 
have  under  the  Employers'  Liability  Act  1880  or 
any  Acta  amending  it."  The  society  was 
managed  under  a  number  of  rules.  An  injury 
having  been  accidentally  caused  to  the  plaintiit  in 
the  course  of  his  employment,  he,  while  still  an 
infant,  brought  an  action  to  recover  damages 
under  the  Employers'  Liability  Act  after  he  had 
received  compensation  in  acoordanoe  with  the 
rules  of  the  society.  The  defendant  company 
relied  on  the  plaintiff's  contract  with  them. 
Held,  that,  in  the  opinion  of  the  court,  the 
plaintiff's  contract  of  service  with  the  defendant 
company,  when  considered  as  a  whole,  was  for 
his  benefit,  and  that  he  was  therefore  bonnd  by  it, 
and  judgment  must  therefore  be  for  the  defen- 
dants. (Clements  «.  The  London  and  North- 
Weatam  Railway  Company.)     531,896 

INSUEANCB, 
Masine. 

Collision  clause — Sunken  wreck. — Where  a  steam- 
ship ran  aground  and  rested  on  an  old  sunken 
wreck,  and  then  moved  forward  on  bo  iron  ore, 
which  had  some  years  before  formed  part  of  a 
cargo  of  another  vessel,  and  sustained  damage  by 
the  contact  with  the  wreck  and  ore,  the  under- 
writers were  held  liable  for  such  damage  under  a 
policy  covering  "  loss  or  damage  through  collision 
with  any  sunken  wreck."    (The  Jfunroe.)    246 

Freight — ^Valued  policy. — Plaintiffs,  owners  of  a 
■tM^mshi^,  then  on  an  outward  voyage,  took  out  a 
policy  of  insurance  on  freight,  at  an  agreed  valua- 
tion, in  the  said  vessel  on  her  homeward  voyage, 
the   inenranoe  to  commence  from  the  loading  of 


the  cargo.  The  vessel  met  with  an  accident  on 
her  outward  voyage,  and  was  detained  at  the  port 
of  discharge  for  repairs.  Some  cargo  was  then 
engaged,  before  the  date  of  the  policy,  for  the 
homeward  voyage,  part  being  loaded  at  the 
original  rate  of  freight,  and  the  remainder  can- 
celled. Hore  cargo  was  from  time  to  time  shipped 
at  much  lower  rates  than  were  current  at  the  time 
the  policy  was  effected,  and  the  vessel  eventually 
sailed  with  a  full  cargo.  She  was  deetroyed  by 
fire  in  the  course  of  the  voyage,  and  whatever 
freight  was  at  risk  was  consequently  entirely  lost. 
Held,  that  the  policy  covered  the  freight  at  risk, 
and  that  the  valuation  was  binding  upon  both 
parties  with  regard  to  what  actually  came  at  risk 

under  the  policy.    {The  Main.) page  247 

Policy — Collision  clause — Proviso— Bemoval  of  ob- 
structions under  statutory  powers — Expenses  of 
removing  wreck  -  Both  ships  to  blame— Liability 
of  insurers. — At  the  time  of  a  collision  in  foreign 
waters,  between  the  ships  N.  and  P.,  the  plaintiffs, 
the  owners  of  the  S.,  were  insured  in  the  defen- 
dant company  by  a  policy  of  insurance  which  con- 
tained a  collision  clause,  to  which  the  following 
proviso  was  attached :  "  Provided  always,  that 
this  clause  shall  in  no  case  extend  to  any  sum 
which  the  assured  may  become  liable  to  pay,  or 
shall  pay  for  removal  of  obstructions  under  statu- 
tory powers,  for  injury  to  harbours,  wharves,  piers, 
stages,  and  similar  structures,  consequent  on  such 
oolusion,  or  in  respect  of  the  cargo  or  engage- 
ments of  the  injured  vessel,  or  for  loss  of  life_  or 
personal  injury."  In  conseqnenoe  of  the  collision 
the  P.  sank,  and  was  ultimately  removed  by  the 
local  authorities  acting  under  statutory  powers. 
The  expenses  of  such  removal  were  directed  to  be 
paid  by  the  P.  to  the  local  authority,  and  were  so 
paid.  In  cross-actions  for  damages  in  respect  of 
the  said  collision  both  ships  admitted  liability, 
and,  on  the  damages  being  referred  to  the  regis- 
trar and  merchants  for  assessment,  the  registrar, 
by  agreement  and  consent  of  the  parties,  allowed  as 
part  of  the  claim  on  behalf  of  the  owners  of  the  P. 
the  sum  so  paid  by  the  owners  of  the  P.  whereby 
the  owners  of  the  N.  became  liable  to  pay  as  part 
of  the  damages,  to  the  owners  of  the  P.,  a  moiety 
of  such  sum.  In  an  action  by  the  owners  of  the 
N.,  against  the  underwriters  of  the  N.,  to  recover 
moneys  alleged  to  be  due  under  the  said  policy,  in 
respect  of  the  removal  of  the  P.  -.  Held,  that  the 
assured  could  not  recover,  as  the  underwriters 
were  exempted  from  liability  by  the  terms  of  the 
proviso  to  the  collision  clause.  (Boberts  and  Son 
V.  Ocean  Marine  Insurance  Company.  The  North 
Britain.) 210" 

INTEENATIONAL  LAW. 
Foreign  aovereign — Immunity  from  jurisdiction — 
Evidence  of  snbmission  to  jurisdiction — Proof  of 
independent  sovereignty — Statement  by  the  Secre- 
tary of  State. — The  Court  will  not  entertain  an 
action  against  an  independent  foreign  Sovereign 
unless  he  voluntarily  submits  himseu  in  that  par- 
ticular action  to  the  jurisdiction  of  the  court.  Snoh 
a  submission  cannot  be  made  until  the  court  is 
asked  to  exercise  its  jurisdiction,  and  the  court 
will  therefore,  in  considering  whether  any  such 
submission  has  been  made,  renise  to  take  into  con- 
sideiation  his  conduct  before  that  time.  A  certi- 
ficate from  a  responsible  Minister  of  the  Queen  as 
to  the  relations  between  Her  Majesty  and  a  foreign 
sovereign  is  conclusive  in  Her  Majesty's  courts. 
(MigheU  V.  The  Sultan  of  Johore.)   64- 

JOINT  TENANCY. 
Severance- Covenant  to  settle  after -acquired  pro- 
perty.— A  covenant  in  a  marriage  settlement  to 
settle  after-acquired  property  of  the  wife  will 
sever  the  joint  tenancy  in  personal  property  to 
which  the  wife  becomes  entitled  jointiy  with 
others  under  an  instrument  executed  after  the 
date  of  the  settlement.  By  their  marriage  settle- 
ment, dated  in  Oct.  1880,  M.  and  her  husband 
covenanted  to  settle  all  after-acquired  property 
of  M,  above  the  value  of  300i.    By  a  volnntaisr 
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Mttlemeot  exeonted  in  1883  P.  settled  o«tt«m 
penonml  property  npon  the  troata  therein  men- 
tioned, with  an  mtimato  trust  for  his  own  next  of 
Idn.  P.  died  in  1891,  leaving  M.  and  her  sinter 
and  H.  his  next  of  kin.  H.  died  within  a  few 
months  of  P.  withoat  having  severed  the  joint 
tenancy  of  the  next  of  kin  under  the  volnatary 
■ettlement,  and  on  his  death  all  the  trasts  prior 
to  that  for  the  next  of  kin  determined.  Held, 
that  the  joint  interest  of  M.  and  her  sister  was 
seTered  by  the  covenant  in  M.'s  marriage  settle- 
ment.   (Be  Hewett ;  Hewett  V.  Hallett.)     ...page  S93 

JOINTUEE. 
JBentchaige— Charge  on  rents  and  prsSta — Right  to 
have  arrears  raised  by  sale. — By  a  settlement 
dated  the  3rd  April  1861,  and  made  on  the 
marriage  of  Baron  H.  and  hie  wife,  certain  lands 
and  hereditamenta  were  aaanred  to  B.  to  the  nse 
of  Boron  H.  for  his  life,  and  after  his  death  to  the 
nae,  intent,  and  purpose  that  his  said  wife  should 
dnring  her  life  receive  and  take  by  and  oat  of  the 
rents  and  proSts  thereof  one  clear  yearly  rent- 
charge  or  snm  of  SOOOi.  at  common  law  or  by 
custom,  with  tuU  powers,  in  case  of  nonpayment 
for  twenty-one  days,  of  entry,  and  perception  of 
rents  and  profits  and  distress  from  time  to  time, 
to  secure  payment  of  the  said  reutchargo  and  all 
arrears  thereof.  There  was  no  term  limited  to 
secure  this  rentoharge,  but  the  hereditameuts 
were  limited  subject  to  the  rentoharge  to  trastees 
for  a  term  of  1000  years  to  raise  portions,  and 
■nbjeot  to  the  aaid  term,  and  charged  and  charge- 
able as  aforesaid,  to  certain  uses  and  trusts  under 
which  H.  C.  H.  a  son  of  Boron  H.  by  his  first 
marriage,  waa  at  the  date  of  this  summons  entitled 
in  fee  simple.  Baron  H.  died  in  1877 ;  the  join- 
ture was  paid  in  full  to  his  widow  until  Michael- 
mas 1893,  bnt  no  payment  was  made  in  Dec.  1803, 
the  owner  alleging  that  the  rents  were  insufficient. 
The  widow  took  out  a  summons  for  a  declaration 
that  her  jointure  waa  charged  on  the  oorpas  as 
well  as  on  the  rents,  that  the  arrears  might  be 
raised  by  rale  or  mortgage,  and  for  a  receiver. 
It  waa  admitted  that  the  jointure  was  a  continuing 
charge  on  the  rentf.  Held,  that  it  was  unneces- 
sary to  decide  whether  the  jointure  was  charged 
on  the  corpus  aa  well  as  on  the  rente,  for,  even  if 
it  were  a  simple  charge  on  the  rents,  the  court  had 
jnriadiction  to  order  the  arrears  to  be  raiaed  by 
aale  or  mortgage,  bnt  that  at  the  present  time  and 
under  exiating  cironmatanoee  a  sale  onght  not 
to  be  directed  nor  a  receiver  appointed.  The 
aummona  waa  therefore  ordered  to  stand  over, 
with  liberty  to  apply.  (Re  Uambro;  Hambro  v. 
Hambro.) 681 

JUDICIAL  INQUIBY. 

DiaqnaliScation  of  member  of  tribanal — Judge  and 
aeonser  —  Evidence  of  biaa — Kedioal  regiater — 
Medical  practitioner — Infamona  conduct  in  a  pro- 
fessional respect. — Where  the  decision  of  a  peraon 
who  baa  acted  in  a  judicial  capacity  is  impugned 
on  aoconnt  of  biaa,  other  than  in  the  nature  of  a 
peenniary  intorest  in  his  decision,  the  only 
qnaetioii  for  the  court  to  consider  is,  whether  hia 
lelation  to  the  matter  before  him  was  annh  as  to 
form  •  reasonable  and  substantial  ground  for 
snspecting  him  of  bias.  By  sect.  29  of  the 
Medical  Act  1858,  if  any  registered  medical  prac- 
titioner ahall  after  due  inquiry  be  judged  by  the 
General  Council  of  Medical  £duoation  and  Begia- 
trvlion  to  have  been  gniliy  of  "  infamous  conduct 
in  amy  profeaaional  respect,"  the  council  may 
caase  hia  name  to  be  eraaed  from  the  regiater 
wliioh  they  are  by  the  Act  directed  to  Keep. 
Held,  that,  if  a  medical  man  in  the  pursuit  of  his 
profession  has  done  something  with  respect  to  it 
which  would  be  reasonably  regarded  aa  diagraoef  ul 
or  diahononrable  by  hia  profeasional  brethren  of 
good  repute  and  competency,  that  is  evidence  of 
*'iafomons  conduct  in  a  professional  respect," 
(Allinson  v.  The  General  Council  of  Uedioal 
Education  and  Begistration.)    471 


JUSTICES. 
Jurisdiction — Apneal  against  assessment  to  poor 
rate — Disqualification  by  interest — Special  ses- 
sions.— Justices  at  special  sessions  are  not  dis- 
qualified from  hearing  and  determining  an  appeal 
against  an  assessment  to  poor  rate  by  reason  of 
their  being  themselves  liable  to  the  rate  in 
question.  (Sx  parte  The  Overseers  of  Work- 
ington.)     page  143 

LANDLORD  AND  TENANT. 
Telephone  wires  —  Agreement  —  Yearly  tenancy — 
Bent — Waiver — Notice  to  terminate  agreement 
"  forthwith"  and  disconnect  wirea — Injunction. — 
This  waa  a  motion  by  the  plaintiffs  to  restrain  the 
defendant  company  from  disconneotiug  the  wires 
nsed  by  the  plaintiffs  in  their  buainess.  By  an 
agreement  to  terminate  in  three  years  from  the 
let  July  1889  the  defendanta  agreed  to  anpply 
wires  to  the  plaintiffs,  the  plaintiffs  paying  a 
quarterly  rent.  Clause  8  of  the  agreement  pro- 
vided that  if  the  rent  waa  in  arrear  for  fonrteen 
days  the  company  might  determine  the  agreement 
by  notice  to  the  renters,  and  such  agreement 
should  determine  aa  from  the  time  of  giving 
anoh  notice.  On  the  30ch  June  1892  the  agree- 
ment expired  by  effluxion  of  time,  bnt  the  parties 
went  on  by  mntnal  oonaent  aa  before,  the  rent 
bein^  paid  quarterly,  bnt  no  freah  agreement  in 
writing  was  entered  into.  On  the  29th  Dec.  1893 
the  plaintiffs  gave  notice  to  the  company  to  termi- 
nate the  existing  arrangement  or  tenancy  at  the 
expiration  of  six  months  from  the  "  Slat  Dec. 
1893."  Tn  reply  the  company  sent  to  the  plaintiffs 
notice  dated  Saturday,  ''  30th  Deo.  1893,''  termi- 
nating the  existing  agreement  "forthwith,"  and 
demanding  rent  up_  tn  the  Slst  Dec.  1893,  and  in- 
forming the  plaintiffs  that  the  company  would  on 
Monday,  1st  Jon.  1894,  proceed  to  disconnect  the 
wires  and  remove  the  instruments.  The  plaintiffs 
paid  the  rent.  Held,  that  the  essence  of  the  agree~ 
ment  was  that  the  wires  should  be  open  to  the  use - 
of  the  plaintiffs,  and  though  the  court  could  not 
compel  complete  specific  perf ormance_  of  an  agree- 
ment of  this  kind,  it  could  grant  an  injunction  to 
re& train  the  disconnection  of  the  wires;  that  the- 
relation  of  landlord  and  tenant  was  esteblinhed  as 
regarded  these  chattels ;  that  the  company  by 
accepting  rent  for  the  31st  Dec.  had  waived  their 
notice  ;  injunction  granted  restraining  the  com- 
pany from  interfering  with  the  private  wires  pur- 
suant to  their  notice,  until  trial  or  farther  order, 
the  costs  to  be  coste  in  the  action.  (Keith, 
Frowse,  and  Co.  Limited  v.  National  Telephone 
Company  Limited.)       276 

Underlease—Breach  of  covenant  to  repair — Land- 
lord's costs  of  solicitor  and  snrveyor  under 
Conveyancing  Act — Liability  of  nnder-lessee. — 
By  sect.  2  of  the  Conveyancing  and  Law  of 
Property  Act  1892  a  lessor  is  entitled  to  recover  aa 
a  debt  dne  to  him  from  a  "lessee,"  and  in 
addition  to  damages  (if  any),  all  reaaonable  coata 
and  expenses  properly  incnrred  by  the  lessor  in 
the  employment  of  a  aolioitor  and  a  anrveyor  or- 
valuer,  or  otherwise,  in  reference  to  aiw  breach 
giving  rise  to  a  right  of  re-entry  or  torfeitnre 
which,  at  the  reqoeat  of  the  leaaee,  ia  waived  by 
the  leaser  by  writing  under  his  hand,  "  or  from 
which  the  lessee  is  relieved  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act 
1881  or  of  this  Act."  Held,  that  a  lessor  has  no 
right  of  action  nnder  this  section  against  an 
nnder-lessee  of  the  demised  premises.  (Nind  v. 
The  Nineteenth  Century  Boilding  Society.)  ...S16,  83t 

LANDS  CLAUSES  ACTS. 

Compensation  for  land  actually  taken — Injnry  to 
surrounding  property — Tenancy  leas  than  a  year — 
Magistrate'a  jnriadiction. — The  respondent  rented 
land  from  the  Crown  on  lease  of  thirty  years, 
ths  Crown  reserving  the  right  to  determine  the 
lease  as  to  any  portion  of  the  land  on  giving 
three    months'    notica.     The  appellant    railway 
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company  gave  the  respondent  notice  to  treat  aa 
to  a  anull  portion  of  the  land.  The  Crown  gare 
the  reapondent  three  months'  notice  to  terminate 
the  lease  as  to  that  small  portion  required  bj  the 
railway  company.  The  learned  police  magistrate 
(O.  G.  Kennedy,  Esq.)  awarded  the  respondent 
compensation  for  the  loss  of  the  land  aotnally 
taken,  Tiz. ,  for  the  remainder  of  the  three  months* 
tenancy,  and,  in  addition,  he  allowed  compensa- 
tion for  injury  and  damage  by  the  severance  to 
and  ininrioosly  affecting  of  the  remainder  of  the 
lands  held  on  the  lease  of  thirty  years.  Held, 
that,  as  the  case  of  Reg.  v.  Kennedy  (68  L.  T. 
Bep.  454  ;  (1893)  1  Q.  B.  533),  in  which  the 
same  parties  appeared,  decided  that  the  magistrate 
had  jnrisdiotion  to  assess  compensation  nnder 
aeot.  121  of  the  Lands  Clanses  Consolidation  Act 
1845,  the  land  taken  being  in  the  possession  of  a 
person  having  no  greater  interest  therein  than  as 
a  tenant  from  year  to  year,  compensation  in  the 
present  case  conld  only  be  for  the  loss  of  right  to 
oocnpy  land  for  the  remainder  of  the  three 
months'  tenancy,  and  not  for  dama^  done  by 
severance  to  and  injarionsly  affecting  of  the 
remainder  of  the  lands  held  on  a  thirty  years' 
lease.  (Bexley  Heath  Railway  Company,  apps., 
V.  North,  resp.)     page  903 

LIBEL. 

Imputation  on  manager  of  newspaper — ^Wilf  al  false- 
hood— "Ananias.' —An  imputation  upon  a  news- 
paper is  not  necessarily  a  personal  imputation 
upon  everybody  connected  with  it.  A  newspaper, 
01  which  the  respondent  was  manager  and  part 
proprietor,  published  in  an  evening  edition  an 
erroneous  swtement  as  to  the  winner  of  a  race 
which  had  taken  place  the  same  day.  A  news- 
paper, of  which  the  appellants  were  proprietors, 
in  a  paragraph  commenting  on  the  mistake,  spoke 
■  of  ike  respondent's  paper  as  "  the  M.-sCreet 
Evening  Ananias."  Held,  that  this  was  not 
necessarily  to  be  understood  as  an  imputation  of 
wilful  deliberate  falsehood  npon  the  respondeat 
JM  manager  of  the  paper,  and  that  a  verdict  of  a 
jury  in  favour  of  the  appellants  in  an  action  of 
libel  brought  against  them  shonld  be  set  aside  as 
unreasonable.  (Australian  Newspaper  Company 
V.  Bennett.)      597 

Interlocutory  injunction — "  Just  and  convenient " — 
Jurisdiction  of  the  court. — Some  time  previously 
to  this  action  being  brought,  the  plaintiff  had 
been  tried  in  Scotland  for  the  murder  of  a  person 
who  had  died  under  suspicious  circumstances  at  a 
place  called  Ardlamont,  and  at  this  trial  the  jury 
returned  a  verdict  of  "Not  proven."  The 
defendants  in  the  first  action  placed  in  their 
waxwork  exhibition  a  portrait  model  of  the  plain- 
tiff with  a  gun,  said  to  be  the  plaintiff's,  near  it ; 
«Lnd  in  another  part  of  the  establishment  a  repre- 
sentation of  the  "  scene  of  the  Ardlamont 
mystery"  was  set  up.  Sixpence  extra  was 
charged  for  admission  to  the  room  in  which  the 
plaintiff's  model  was  exhibited,  and  the  admission 
was  tiirough  a  turnstile  at  which  was  a  notice, 
"To  the  Chamber  of  Horrors."  Upon  these 
facts,  coupled  with  the  nature  of  the  models  of 
other  persons  exhibited  in  the  same  room  as,  and 
near,  the  plaintiff's  model,  he  brought  an  action 
of  libel.  'The  facts  in  the  second  case  were  some- 
what similar.  The  plaintiff  applied  for  an  interim 
injunction  pending  the  trial  of  the  action.  Held, 
by  the  Queen's  Bench  Division,  that  the  exhibition 
waa  libellous,  and  the  case  was  one  in  which, 
according  to  uie  decision  in  Bonnard  v.  Ferryman 
(65  L.  T.  Bep.  N.  S.  506;  (1891)  2  Ch.  269i,  an 
interim  injunction  ought  to  be  granted.  Upon 
.an  appeal  by  the  defendants,  certain  additional 
evidence  was  referred  to  which  raised  a  question 
whether  the  plaintiff  had  not  in  fact  acquiesced 
in  and  agreed  to  the  exhibition.  Held,  by  the 
Court  of  Appeal,  that  npon  the  additional  evi- 
dence the  case  was  not  one  in  which  an  interim 
injunction  ought  to  be  granted.  (Slonson  r. 
Madame  Tnseand  Limited ;  Honson  v.  Louis 
Tuawud.) 335 


Privileged  occasion  —  Defamatory  atatements  by 
solicitor  in  interests  of  client — Publication  to 
clerks. — If  a  solicitor,  in  the  diaohaige  of  his  duty 
to,  and  in  the  interests  of,  his  client,  dictates  a 
defamatory  letter  to  one  clerk  which  is  copied  by 
another  clerk,  the  publication  to  the  clerks  is 
upon  a  privileged  occasion,  because  it  is  reason- 
ably necessary  and  usual  in  the  course  of  a  soli- 
citor's business.  (Bozsins  v.  Goblet  Frires  and 
others.)       page  363 

When  a  solicitor   has  been    instructed    by 

a  client  to  recover  a  debt  alleged  to  be  due 
to  him,  a  letter  containing  defamatory  state- 
mente  writton  by  the  solicitor  for  the  purpose 
of  protecting  his  client's  interests  in  respect 
of  the  allegM  debt  is  published  npon  a  privileged 
occasion.  When  defamatory  statoments  are  pub- 
lished upon  a  privileged  oooaaion,  the  plaintiff 
does  not  satisf  jr  the  onus  which  lies  upon  him  of 
proving  malice  in  fact,  if  the  evidence  is  as  con- 
sistont  with  the  absence  of,  as  with  the  existence 
of,  malice  in  fact.    (Baker  v.  Carriok.) 36fi 

LICENSING  ACTS. 
Licensee  formerly  convicted  of  selling  spirits  with- 
out licence  —  DiaqnaliBoations — Full  publican's 
licence  granted — Jurisdiction  of  justices. — An 
application  was  made  before  the  licensing  justices, 
under  sect.  50  of  the  Licensing  Act  1872,  for  an 
order  for  a  full  publican's  licence  to  sell  beer, 
wine,  and  spirits.  The  applicant  had  formerly 
been  convicted  of  selling  spirits  without  a  licence. 
The  licensing  justices,  notwithstanding  this  ad- 
mitted fact,  granted  the  applicant  an  order  "  to 
a{iply  for  and  ho  d  any  excise  licences  that  may 
be  neld  by  a  publican."  The  applicant  took  out 
an  excise  spirit  licence,  under  which  he  might 
also  sell  beer  or  wine  by  retail.  The  appellant, 
the  objector,  having  applied  for  and  obtained  a 
rule  Hwi  for  a  writ  of  certiorari  to  quash  the  order 
granted  by  the  jnstioes,  on  the  ground  that  the 
applicant  was  disqualified  from  ever  selling  beer 
or  wine  by  retail  under  the  provisions  of  sect.  7 
of  the  Beer  House  Act  1810,  and  sect.  22  of  the 
Wine  (Refreshment)  Act  1860,  The  respondent, 
the  licensee,  showed  cause  against  the  rule  nisi. 
Held,  that  the  justices  had  not  exceeded  their 
discretionary  jurisdiction,  inasmuch  as  there  was 
nothing  in  the  earlier  Acts  to  disqualify  the 
applicant  from  holding  a  spirit  licence,  and 
that  the  order  of  the  justices  merely  authorised 
the  applicant  to  obtain  any  licence  which  as  a 
publican  he  was  entitled  to  hold,  (Beg.  v.  Roper 
and  others  (Justices)  and  J.  H.  Ellis ;  Ex  parte 
Price.)       409 

Notice  of  intention  to  apply  for  a  certificate  of 
jnstioes — Notice  to  be  given  twen^-one  days 
*'  before  he  applies  " — Computation  of  the  twenty- 
one  days— Adjournment. — It  is  required  by  sect.  7 
of  the  Wine  and  Beerhouse  Act  1869,  that  "  Every 
person  intending  to  apply  to  the  justices  for  a  cer- 
tificate under  this  Act  shall,  twenty-one  days,  at 
least,  before  he  applies,  give  notice  in  writing  of 
his  intention  to  one  of  the  overseers  of  the  parish. 
Held,  that  a  notice  given  twenty-one  days  before 
an  adjourned  meeting,  at  which  the  application  is 
actually  heard,  but  less  than  twenty-one  days 
before  the  first  day  of  the  general  annual  licensing 
meeting,  is  in  time.  (Beg.  v.  Pownall  and  others, 
Jnstioesof  the  County  of  London.) 133 

"  Permitting  dmnkennesa  "  to  take  place 
on  lioensed  premises— Ignorance  of  licensee. — 
Sect.  13  of  the  Licensing  Act  1872  provides  that, 
if  any  person  permite  any  drunkenness  on  his 

§  remises  or  sells  any  intozilating  liquor  to  any 
runken  person,  he  shall  be  liable  to  a  penalty.  The 
respondent,  a  licensed  person,  was  charged  under 
the  above  section  with  permitting  drunkenness 
npon  his  licensed  premises.  The  evidence  before 
the  justices  satisfied  them  that  the  respondent  did 
not  know  that  the  person  found  drunk  on  his 
premises  was  drunk.  Held,  that  the  justices  were 
justified  in  dismissing  the  information.  (Somerset, 
app.,  V.  Wade,  resp.)    45 
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SUBJECTS  OF   CASES. 


LIGHT. 
Fatore  injnnr — In}TiBotioii  or  damages — Jorisdiotion 
—Lord  Cairns'  Aot  (21  &  22  Viot.  o.  27),  a.  2.— 
The  plaintiff,  a  leaaee  with  about  thirty  years  of 
his  term  miexpired,  bronght  an  action  to  restrain 
the  defendant  from  interfering  \rith  his  ancient 
lights  by  rebnilding  a  honse  higher  than  the  hoase 
which  he  had  pnlled  down,  and  he  also  claimed 
damages.  The  jndge  foond  that  the  plaintiff  had 
sustained,  and  when  the  intended  building  yna 
oorapleted  would  further  sustain,  material  injury 
entitling  him  to  substantial  damages,  but  refused 
to  granl^  the  injunotion,and  awarded  damages  only. 
Held,  that  the  plaintiff's  legal  right  and  its 
infringement  and  threatened  further  infringe- 
ment to  a  material  extent  being  established, 
and  there  being  no  ciroamstanoes  on  which 
he  onght  to  be  deprived  of  hia  pnnuit/acte  right, 
he  was  entitled  to  an  injunction  restraining  the 
defendant  from  continuing  to  build  higher  than 
the  old  building,  and  to  an  inquiry  as  to  the 
damages  sustained  by  reason  of  the  building 
already  erected  beyond  that  height.  Whether 
the  court  has  jurisdiction  to  award  damages  by 
way  of  compensation  for  an  injnry  not  yet  com- 
mitted, but  only  threatened  and  intended,  quare. 
(Martin  v.  Price.) —pos*  202 

LTVEEPOOL  COURT  OF  PASSAGE. 
Practice  —  Appeal  —  Court  of  Appeal  —  LdTerpool 
Court  of  Passage  Aot  1893. — Under  sect.  10  of  the 
liverpool  Court  of  Passage  Act  1893,  an  appeal 
from  a  decision  of  that  court  lies  to  the  Court  <^ 
Appeal,  not  to  the  Queen's  Bench  XHyision.  Upon 
a  motion  in  the  Coort  of  Appeal  for  a  new  trial  of 
an  action  tried  in  the  Liverpool  Court  of  Passage, 
the  judge  of  that  court  should  supply  the  Court 
of  Appeal  with  a  note  of  the  evidence.  (Ander- 
son V.  Dean.) 830 

LOCAL  GOVEBNMENT. 

Clerk  to  the  justices  in  non-qnarter  sessions 
borough,  with  a  separate  commission  of  the  peace 
— Payment  of  clerk's  salary. — The  city  of  T.  is 
a  non-qnarter  sessions  borough,  with  a  population 
of  over  10,000,  and  having  a  separate  commission 
of  the  peace  and  a  justices'  clerk.  Held,  that 
the  clerk's  salary  is  payable  by  the  county  council 
of  C.  by  virtue  of  sect.  84  of  the  Local  Govern- 
ment Act  1888,  which  is  not  restricted  in  its 
application,  but  affects  alike  petty  sessional 
divisions  in  counties  and  boroughs  which  have  a 
separate  commission  of  the  peace,  but  no  separate 
court  of  quarter  sessions.  (County  Council  of 
Cornwall  D.  Town  Council  of  Truro.)      °^1 

Liability  for  expenses  incurred  for  use  of  fire-engine 
— "  Owner  of  lands  and  buildings  " — Town  Police 
Clausee  Act  1817.— Sect.  33  of  10  &  11  Yiot.  c.  89, 
anaots  that,  where  fire-engines  and  their  appur- 
tenances and  the  firemen  are  sent  beyond  the 
limits  of  the  special  Aot  for  extinguishiog  a  fire, 
the  owner  of  the  lands  and  buildings  where  snob 
lire  shall  happen  shall  defray  the  expense  incurred. 
Sect.  171  of  the  Public  Health  Act  1875  incor- 
porates the  provisions  of  10  &  11  Viot.  o.  89,  with 
respect  to  fires  with  that  Act ;  and  sect.  4  of  the 
aune  Act  defines  the  word  "  owner  "  as  the  person 
receiving  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  word  is  used.  Held, 
that  the  definition  of  "  owner  "  in  sect.  4  of  the 
Pablic  Health  Act  1875  applies  to  the  "  owner  of 
lands  and  buildings  "  in  sect.  33  of  10  &  11  Yict. 
c.  89,  and  therefore  that  a  yearly  tenant  of  lands 
and  bnildings  outside  the  limits  of  the  urban 
district  to  which  a  fire-engine  has  been  sent  is 
not  liable  for  the  expenses  incurred.  (Sale  v. 
Phillips.) 559 

Lighting  and  watching  rate — Coal  mines — Property 
other  than  land  rateable  to  the  relief  of  the  poor. 
— Coal  mines  are  property  (other  than  land)  rate- 
able to  the  relief  of  the  poor  under  the  Poor  Belief 
Act  1601,  and  are  therefore  liable  to  pay  the  higher 
rate  imposed  on  snoh  property  by  the  Lighting 
and  WalcUng  Aot  1833.    (Thnraby  and  another, 


apps.,  V.  The  Churchwardens  and  Overseers  of 
the  Parish  of  Brieroliffe  with  Eztwistle  in  the 
County  of  Lancaster,  resps.)     page  SIB 

Metropolis  Management  Acts — Bepair  of  carriage- 
roa^— ExpendiWe  by  district  board  on ' '  necessary 
works  of  repair" — Apportionment  and  recovery 
of  expenses — Power  of  local  authority  to  decide  as 
to  necessity  of  works — Metropolis  Managoment 
Amendment  Act  1890. — Under  sect.  3  of  the  Metro- 
polis Management  Amendment  Aot  1890  (which 
empowers  any  vestry  or  district  board  to  execute 
any  neoessary  works  of  repair  upon  any  oarriage- 
road  within  their  parish  or  district,  and  to  appor- 
tion and  recover  the  expenses  from  the  owners  of 
the  houses  and  land  abutting  on  such  road)  it  is 
for  the  vestry  or  district  board  to  decide  as  to 
the  necessity  of  the  works,  and  they  are  not 
bound  to  prove  snoh  necessity  to  the  satisfaction 
of  the  tribunal  before  which  they  seek  to  recover 
the  expenses.  (Stroud  v.  The  Wandsworth  Dis- 
trict Board  of  Works.) ,     190. 

Sewers  made  by  landowner  for  his  own  profit —  - 
Voluntary  sewer  rate.^A  landowner,  intending 
to  oompensate  himself  for  his  outlay,  constructed 
sewers  at  his  own  expense  for  the  purpose  of 
draining  a  town,  of  which  he  was  the  principal 
owner.  He,  in  fact,  demanded  and  received  for 
many  years  a  voluntary  sewer  rate  from  those- 
who  made  use  of  his  sewers,  whether  his  own 
tenants  or  not.  Held,  that  the  sewers  wer» 
made  by  the  landowner  "  for  his  own  profit," 
within  the  meaniug  of  sect.  13,  sub-sect.  (1)  of 
tiie  Public  Health  Act  1875,  and  did  not  therefore 
vest  in  the  load  board  for  the  district.  (The 
Local  Board  for  the  District  of  Minehead  o. 
LnttreU.) 446 

LUNATIC. 
Scheme  of  maintenance — Allowance  to  wife— Execu- 
tion creditor — Receiver — Priority. — Under  sect. 
117  of  the  Lunacy  Act  1890  the  court  has  no 
power  to  sanction  an  allowance  for  the  future 
maintenance  of  a  lunatic's  wife  out  of  his  property 
in  priority  to  the  payment  of  his  debts.  On  the  - 
16tn  March  creditors  of  a  lanatic  recovered  judg- 
ment against  him  in  an  action  for  their  debt.  On.  ] 
the  following  day  a  writ  of  fi.  fa.  was  lodged  with 
the  sheriff,  and  he  on  the  19th  Maroh  took  posses- 
sion of  the  lunatic's  goods.  On  the  same  day  the 
lunatic's  wife  was  appointed  interim  reciver  of 
his  property  until  a  summons  taken  out  by  her  on 
the  12th  March  for  the  sanction  of  a  scheme  of 
maintpnance  had  been  dealt  with.  The  sheriff' 
withdrew.  Held,  that  the  property  of  the  lunatic 
was  by  reason  of  the  appointment  of  the  receiver 
placed  under  the  control  of  the  court ;  and  that 
the  creditors  could  only  be  allowed  in  take  it  sub- 
ject to  proper  provisions  being  made  for  his  main- 
tenance ;  but  that  the  order  for  maintenance 
wonld  be  made  so  as  not  to  affect  any  priority 
which  the  creditors  might  have  obtained  by 
lodging  their  writ  with  the  sheriff  ;  and  that  no 
variation  would  be  made  in  the  scheme  of  main- 
tenance without  notice  to  them.  {Re  Edward 
Winkle,  jun.)  710 

MARKET. 
Statutory  market — Private  sale-yard — Disturbance 
— Injunction. — By  virtue  of  a  consolidating  statute 
of  1883  the  corporation  of  Birmingham  had  the 
sole  right  to  establish,  and  had,  in  fact,  a  market 
for  pigs.  Under  sect.  90  of  this  Act  penalties  were 
imposed  npon  any  person  selling,  or  exposing  for 
sale  within  the  borough,  any  animals  or  articles 
(in  respect  of  which  tolls  were  authorised  to  be 
taken)  "except  in  some  market  or  fair  lawfully 
authorised,  or  in  his  own  dwelling.place,  shop,  or 
place  of  business,  .  .  .  or  on  any  farm  or  land  in 
his  occupation."  The  defendants  were  an  associa- 
tion of  six  individuals,  who  had  set  up  within  the 
borough  a  sale-yard,  or  private  market  for  pigs, 
to  which  the  public  had  access  during  market 
hours,  and  at  which  the  pigs  of  anyone  might  be 
sold.    In  this  sale-yard  there  were  common  ways, 
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and  a  common  loom  provided  for  the  frequenters 
of  the  market.  All  the  sales  of  pigs  were,  how- 
ever, effected  thron^fh  the  indivianal  members  of 
the  association,  to  whom  alone  the  various  stalls 
were  let  as  yearly  tenants ;  and  a  charge  of  2d, 
had  to  he  paid  by  them  to  the  aasooiation  for 
every  pig  sold,  whether  on  the  premises  or  not. 
There  was  evidence  that  sales  took  place  on 
portions  of  the  yard  not  let  to  the  individual  de- 
fendants. Held,  that  what  the  defendants  were 
doing  as  an  association  and  as  individnali  wa^ 
not  within  the  exceptions  in  the  Act  of  1883, 
but  amonnted  to  a  distarbanoe  of  the  market 
rights  of  the  plaintiffs,  whioh  must  be  restrained 
by  an  injnnotion.  (The  Mayor,  Aldermen, 
and  Citizens  of  the  City  of  Birmingham  v. 
Foster.)     page  371 

MAEEUGE  SETTLEMENT. 

Wife's  property — Ultimato  tmst  for  next  of  kin — 
Die  *'  without  having  been  married  "^^hild  of 
marriage.  —  By  a  marriage  settlement  certain 
property  belonging  to  the  wife  was  assigned  to 
trustees  upon  trust  to  dispose  of  the  same  as  the 
wife  should  in  writing  direct,  and  in  default  to 
pay  the  income  thereof  to  her  for  life,  and  after 
her  death  for  ench  persons  as  she  should  by  deed 
«r  will  appoint,  and,  subject  to  any  such  appoint- 
ment, in  trust  for  the  persons  who  under  the 
«tatntoB  for  the  distribution  of  intestates'  estates 
'Would  on  her  decease  have  been  entitled  thereto  if 
she  had  died  possessed  thereof  intestate  and  "  with- 
-out  having  been  married."  The  wife  died  with- 
out having  made  any  appointment,  leaving  one 
child  of  the  marriage.  Held,  that  the  words 
"without  having  been  married"  were  aatisBed 
by  confining  them  to  the  exclusion  of  the  husband, 
and  ttiat  the  trnst  funds  went  to  the  child. 
(Stoddart  v.  Savile.)      552 

MABBIED  WOMAN. 

Contract — Separate  property — fleneral  power  of 
appointment  —  Debts  —  Liabilities  —  Asssts. — A 
testatrix  married  in  1879,  and  since  Jan.  1.  1883, 
had  contraotod  engagements  with  certain  creditors. 
She  had  a  life  interest  under  her  father's  will, 
with  a  general  power  of  appointment  by  will,  and 
with  that  exception  she  had  no  separate  estato  at 
the  time  she  contracted  the  engagements  with  her 
creditors.  She  executed  the  general  power  of 
appointment  by  her  will,  and  died,  leaving  her 
bosband  her  surviving.  The  oreditors,  in  the 
Administration  of  testatrix's  estate,  claimed  to 
have  the  debts  paid  out  of  the  property  which 
she  had  appointed.  Held,  that  sub-sects.  3  and  4 
of  sect.  1  of  the  Married  Women's  Property  Act 
1882  ought  to  be  read  into  sect,  4,  and  that  the 
proper  reading  of  sect.  4  was  that,  when  the  will 
of  a  married  woman  made  in  exercise  of  a 
general  power  bad  oome  into  operation  by  the 
death  of  the  donee  of  the  power,  thenceforward 
the  property  so  appointed  became  liable  to  her  debts 
and  liabilities  in  the  same  manner  as  if  it  had 
been  separate  estate  at  the  time  she  entered  into 
the  contracts.  Held,  therefore,  that  the  appointed 
property  must  be  treated  as  assets  of  the  testatrix 
just  as  if  it  had  been  separate  estate  at  the  time 
she  contracted  the  debts  in  question.  {Re  Ann  ; 
Wilson  V.  Ann.)      273 

Judgment  against  —  Execution  —  Separate  estate 
with  restraint  on  anticipation — Income  not  due  at 
date  of  judgment.— A  judgment  against  a  married 
woman  cannot  be  enforced  against  any  income  of 
her  separate  estate,  as  to  which  she  is  restrained 
from  anticipation,  which  is  not  due  at  the  date  of 
the  judgment ;  and,  therefore,  an  order  for  a 
receiver  of  income  of  such  separate  estate,  whioh 
becomes  duo  after  the  date  of  the  judgment, 
cannot  bo  made  by  way  of  equitable  execution, 
thongh  the  income  is  duo  and  in  arrear  when  the 
order  is  applied  for.  (Hood-Barrs  v.  Cathcart 
(No.  1.)      8(3 

Judgment — Sei>arato  property  subject  to  restraint 
on  anticipation — Execution  —  Eeceiver — Arrears 


of  income  accrued  due  after  the  date  of  the  judg- 
ment.— Where  judgment  has  been  obtained 
against  a  married  woman  who  has  separate  estato 
subject  to  a  restraint  on  anticipation,  the  judg- 
ment creditor  cannot  obtain  an  appointment  of  a 
receiver  of  arrears  of  her  income  from  such  sepa- 
rate estate  which  accrned  due  after  the  date  of  the 
judgment.    (Hood-Barrs  v.  Cathcart  (No.  2  )  paye  865 

Eestraint  on  anticipation— Sequestration — Arrears 
of  incom<i — Married  Women's  Property  Act  1882. 
— By  an  order  made  by  North,  J.  on  the  15:h  Jan. 
1894,  as  varied  by  the  Court  of  Appeal,  leave  was 
given  to  H.  to  issue  a  writ  of  sequestration 
against  C,  a  married  womui,  limited  to  her 
separate  estate  not  subject  to  any  restraint  on 
anticipation,  to  enforce  payment  of  llSi.,  the 
amount  of  costs  of  procoediags  taken  by  her, 
whioh  she  had  bsen  ordered  to  pay  by  three 
previous  orders.  C.  was  entitled,  under  her 
marriage  settlement,  to  a  life  interest  in  real 
estate  tor  her  separate  use,  without  power  of 
anticipation,  settled  upon  her  directly,  without 
the  intervention  of  a  trustee.  A  writ  of  ssques- 
tration,  limited  as  above,  was  issued  on  the 
8th  Feb.  The  money  was  not  paid.  On  the 
29th  March  H.  moved  for  an  injunction  restrain- 
ing C.  from  receiving  the  rents  due  on  the  25th, 
and  for  an  order  that  her  agent,  who  had  already 
received  a  portion  of  those  rents,  should  pay  the 
moneys  he  had  received  to  the  sequestrator,  or, 
in  the  alternative,  for  leave  to  issue  a  fresh  writ 
of  sequestration :  Held,  that  H,  was  only  entitled 
to  have  the  costs  paid  out  of  such  separate  estato 
of  C.  as  was  at  the  date  of  the  order  for  payment 
free  from  restrointon  anticipation,  not  oat  of  that 
which  might  have  become  free  from  such  restraint 
at  the  time  of  the  issue  or  the  enforcing  of  a  writ 
of  sequestration.  The  sequestrators  were  there- 
fore not  entitled  to  the  rente  which  had  become 
due  on  the  2oth  March,  nor  was  H.  entitled  to  a 
fresh  order  for  sequestration.  {Re  Lumley ;  Hood- 
Barrs  «.  Cathcart.; C22 

Beversionary  interest  in  personalty — Will  executed 
before  and  codicil  executed  after  Act — Disposition 
by  deed  acknowledged — Malins'  Act  (20  &  21  Vict, 
c.  57). — A  testatrix,  by  her  will  made  before  the 
Slat  Deo.  1SG7,  the  date  of  the  coming  into  opera- 
tion of  Malins'  Act  (20  &  21  Vict.  c.  57),  be- 
queathed her  residuary  personal  estate,  after  pay- 
ment of  the  legacies  thereinbefore  bequeathed,  or 
which  she  might  bequeath  by  any  codicil,  upon 
certain  trusts  under  which  H.,  a  married  woman, 
took  a  reversionary  interest  therein.  After  the 
31st  Deo.  1857  the  testatrix  made  a  codicil,  which 
was  expressed  to  be  a  codicil  to  her  last  will  and 
testament,  and  by  such  oodicil  she  bequeathed 
additional  pscnniary  legacies  to  other  persons. 
H.,  by  a  deed,  duly  acknowledged  in  accordance 
with  the  Act,  purported  to  assign  her  reversionary 
interest  under  the  will  to  a  purchaser.  Hold,  that 
H.  did  not  become  entitled  to  the  reversionary 
interest "  under  any  instrument  made  after  the 
Slst  Dec,  1857,"  within  the  meaning  of  the  Act; 
and  that  consequently  the  deed  of  assignment 
executed  by  her  was  not  effectual  to  pass  the 
property.  (Re  Elcom;  Re  Hamilton;  Laybom 
V.  Cfroves- Wright.) ...    51 

MASTER  AND  SEEVANT. 

Common  employment — Negligence  of  seaman  em- 
ployed to  assist  in  unloading  ship— Liability  of 
owner, — The  appellante  oontraoted  with  a  steve- 
dore to  unload  their  ship,  and  the  contract  pro- 
vided that  the  owners  should  "  provide  for  each 
hatoh  being  discharged,  one  winch-driver,  and  one 
hatohman.  The  respondent,  who  was  one  of  the 
stevedore's  labourers,  was  injured  daring  the  on- 
loading  by  the  negligence  of  one  of  the  winchmen, 
who  was  one  of  the  crew  of  the  ship.  Held, 
that  the  winchmon  and  the  respondent  were  not 
in  a  common  employment,  and  that  the  appellante 
were  liable  for  the  negligence  of  the  winohman. 
(UnionSteamahip  Company  V.  Claridge.)      177 

Scope  of  servant's  authority — Duty  of  concert- 
hall  keeper— Care cfmnsioalinstrament — Evidence 
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SUMECTS  or  CASES. 


of  negHg«noe  —  Bailment  —  Bare  lieensee. — A 
oonoert-hall  having  been  hired  for  an  evening 
jperformance,  a  rehearsal  was  held  there  in  the 
■•ftamoon  without  oppoiition  from  the  proprietors, 
or  the  keeper  of  the  hall.  After  the  rehearsal,  one 
of  the  performers  left  his  donble-baaa  fiddle  in  an 
ante-room,  in  snch  a  position  that  when  the  hall- 
keeper,  whose  daty  it  was  to  turn  on  the  gas, 
came  to  turn  on  the  gas  in  the  ante-room,  it  was 
impossible  for  him  to  reach  the  tap  without  first 
moving  the  fiddle.  Immediately  after  he  had 
moved  it,  the  fiddle  fell,  and  was  badly  damaged. 
Held,  that  there  was  so  oontraot  of  bailment 
lietween  the  parties ;  that  the  oare  of  musical 
inatmments  was  outside  the  soope  of  the  hall- 
keeper's  aathority,  and  that  there  was  no  evidence 
that  he  had  been  gnilty  of  any  negligence  in  the 
coarse  of  his  employment.  (Nenwirth  v.  Over 
Darwen  Industrial  Co-operative  Sooiety.)     ...paga  374 

MERGES. 
Joint  contract — Cheqne  given  by  one  joint  con- 
tractor—Judgment  on  oheqne — Merger  of  right 
of  action  on  the  joint  contract. — Judgment  ob- 
tained on  a  cheque  given  by  one  of  two  joint 
guarantors  for  the  debt  dae  under  the  joint  gua- 
rantee does  not  operate  as  a  merger  of  the  canse  of 
action  on  the  guarantee  against  the  other 
gnaiamtor.    (Wegg-Prosser  v.  Evans.) 661 

METEOPOLIS  MANAGEMENT  ACTS. 

"Bnildiog  used  either  wholly  oi   in  part  for  the 

Snrpoeee  of  trade  or  manufacture  "—Party  wall — 
letropoHtan  Building  Act  1855.— Sect.  27,  rule  4, 
of  the  Metropolitan  Building  Act  1855,  which 
provides  that  every  warehouse  or  other  bnilding 
used  either  wholly  or  in  part  for  the  purposes  of 
trade  or  manufacture,  containing  more  than 
216,000  cubic  feet,  shall  be  divided  by  party  walls 
in  such  manner  that  the  contents  of  each  division 
thereof  shall  not  exceed  the  above-mentioned 
number  of  cubic  feet,  is  not  confined  to  ware- 
faonsaa  and  buildings  eju»dem  generia  with  ware- 
houses. The  appellants  erected  a  bnilding 
consisting  of  eight  floors.  The  basement  was 
intended  to  be  used  for  the  packing  of  goods,  the 
gronnd  floor  as  a  retail  shop,  and  the  floors  above 
for  dining-rooms  and  kitohens.  The  two  upper 
•toreye  were  supported  by  a  concrete  floor  9\ 
inches  thick,  with  fonr  openings  in  it  for  the 
purposes  of  lifts.  The  cubical  contents  of  the 
whole  bnilding  were  289,456  feet,  including  a  stair- 
case whioh  was  16,636  cubic  feet,  and  the  cubical 
contents  above  the  concrete  floor  were  62,087  feet. 
Held,  that  the  bnilding  was  a  bnilding  used  partly 
for  the  purposes  of  trade,  and  that  the  provisions 
of  mle  4  of  sect.  27  of  the  Metropolitan  Building 
Act  1855  had  not  been  complied  with.  (Holland 
and  another  V.  Wallen.)     376 

istrict  surveyor's  requisition— Non-compliance — 
Bnilding  completed  and  left  before  magistrate's 
order  requiring  compliance — Order  of  magistrate 
made  in  ignorance  of  the  facts- Bef  nsal  to  enforce. 
— ^Tbe  respondent,  while  engaged  in  erecting  a 
bnilding,  was  served  with  a  notice  nnder  sect.  45 
of  the  Metropolitan  Buildings  Act  1855  requiring 
him  to  do  certain  works  specified  by  the  district 
■nrveyor.  He  did  not  comply.  Subsequently  a 
summons  was  taken  oat  against  him,  and  an  order 
was  made  by  the  magistrate  nnder  sect.  46, 
reaoiring  him  to  do  the  works.  At  the  time  that 
order  was  made  the  respondent  had  in  fact  com- 
pleted and  left  the  bnilding,  but  the  magistrate 
was  not  aware  of  it  until,  on  the  further  non- 
ocnnplianoe  of  the  respondent,  he  was  asked  to 
impose  penalties  for  snch  non-compliance.  Had 
he  Known  it  at  the  time  he  would  have  refused  to 
make  the  order ;  Uarning  it  now,  he  refused  to 
enforce  it.  Held,  that  the  magistrate's  decision 
was  right.  That,  as  the  respondent  was  not,  at 
the  time  the  order  was  made,  engaged  in  erecting 
the  bnilding,  there  was  no  jurisdiction  to  make 
the  order;  and  even  assuming  that  there  had 
been   jnnsdiotion,   the   magistrate   exercised  a 


Bound  discretion  in  refusing  to  enforce  an  order 
made  In  ignorance  of  facts  whioh  rendered  it  im- 
possible that  it  oonld  be  obeyed.    (Wallen,  app., 

V.  Lister,  resp.)      page  313 

General  line  of  buildings— Erection  of  building 
beyond  general  line— Work  begun  before  general 
line  existed— Metropolis  Local  Management  Act 
1862.— The  Metropolis  Local  Management  Act 
1862,  by  sect.  75,  provides  that  "  no  building, 
atmotnre,  or  erection  shall,  without  the  consent 
of  the  [London  County  Council]  be  erected  beyond 
the  general  line  of  buildings  in  any  street  in 
which  the  same  is  situate ;  and  in  case  any  bnild- 
ing, atmotore,  or  erection  be  erected,  or  be  began 
to  be  erected  or  raised,  without  such  consent," 
beyond  the  general  line  of  buildings,  a  magistrate 
may  order  it  to  be  demolished.  The  owner  of 
land,  adjoining  a  street  where  there  was  no  general 
line  of  bnildiags,  bnilt  thereon  the  footings  of  the 
pxtemal  walls  of  two  sides  of  a  shop,  and  upon  the 
footings  on  the  side  adjoining  the  street  he 
bnilt  a  wall  twelve  feet  high.  A  general  line  of 
buildings,  ten  feet  farther  back  than  the  wall 
from  the  street,  then  came  into  existence.  The 
owner  then  bailt  the  shop  upon  the  footings  and 
wall  in  the  way  in  whioh  he  bad  always  intended 
to  build  it.  A  magistrate  ordered  him  to  demolish 
so  mnch  of  the  shop  as  he  had  bnilt  since  the 
general  line  of  buildings  came  into  exiatence. 
Held,  that  the  owner  had  erected  a  bnilding  or 
straotnre  beyond  the  general  line  of  buildings, 
because  the  footings  and  wall  built  before  there 
was  a  general  line  of  buildings  were  not  a  building 
or  structure  within  the  meaning  of  tho  Act ;  and 
that  the  order  of  the  magistrate  was  rightly  made. 
(Wendon,  app.,  v.  The  London  County  Coanoil, 
reaps.)       410 

Obstruction  of  streets — Costermongera — Statute — 
Conflicting  provisions— Repeal  by  implication. — 
The  plaintiff,  a  costermonger,  sued  the  defendants, 
who  were  the  street  authority  of  the  district,  for 
damages  for  seizing  his  tmck.  Notice  had  been 
given  to  the  plaintiff  to  remove  his  truck,  as  it 
caused  an  obstruction  to  the  traffic,  and  on  his 
refusal  to  do  so  it  was  seized.  The  defendants  pur- 
ported to  act  under  the  powers  conferred  by 
sect.  65  of  Michael  Angelo  Taylor's  Act  (57 
Geo.  8,  c.  zxix.).  At  the  time  when  the  truck  was 
seized  the  plaintiff  was  plying  hia  trade  in  accord- 
ance with  the  police  regulations  relating  to  coster- 
mongers.  Held,  that,  nnder  the  Metropolitan 
Streets  Act  of  1867,  costermongers  were  at  liberty 
to  ply  their  trade  in  the  way  in  which  they  invari- 
ably did  carry  it  on — viz.,  with  truck  and  barrows 
— so  long  as  they  conformed  to  the  police  regula- 
tions, and  could  not  be  interfered  with  under 
Michael  Angelo  Taylor's  Act ;  and  that  to  that 
extent,  and  to  that  extent  only,  sect.  65  of  Michael 
Angelo  Taylor's  Act  was  not  impliedly  repealed; 
but  that,  if  they  violated  those  regulations,  they 
could  be  proceeded  against  under  that  Act,  or  the 
Acts  of  1867.  (Keep  v.  The  Vestry  of  St.  Mary, 
Newington.)     509 

Paving  rate — Owners  of  land — Land  consecrated  for 
purposes  of  Christian  burial. — A  cemetery  com- 
pany bought  some  land,  and  a  part  of  this  land 
was  consecrated  for  purposes  of  burial.  By  6  &  7 
Will.  4,  c.  136,  the  company  are  prohibited  from 
selling  or  disposing  of  the  land  so  consecrated. 
On  a  claim  being  made  on  the  company  for  contri- 
bution to  a  paving  rate  in  respect  of  the  land  they 
bad  bought,  they  resisted  the  claim  on  the  gronnd 
that  so  mnch  of  the  land  as  had  been  consecrated 
was  extra  commercinm,  and  that  they  were  not  the 
owners  of  it  within  the  meaning  of  sect.  250  of 
18  &,  19  Vict.  c.  120.  Held,  that  the  company  were 
the  owners  of  the  land  within  the  meaning  of  the 
section,  and  were  therefore  liable  to  contribute  to 
the  rate.  (Vestry  of  St.  Giles,  Camberwell,  v, 
London  Cemetery  Company.)    731 

MORTGAGE. 
Consolidation — ^Several  properties  mortgaged  by  one 
mortgagor   to  different   mortgagees— Eqnity   of 
redemption  in  one   of   the   properties   assigned 
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SUBJECTS  OP  CASES. 


— Several  mortgaKes  sabseqnently  united  in 
one  penon — Equity  of  redemptionof  the  one 
property  afterwarde  vests  in  a  person  irbo  is  a 
puisne  mortgagee  of  aU  the  properties.  (Minter 
1).  Carr.)    page  583 

-Cibnaolidation — Several  properties  mortgaged  by  one 
mortgagor  to  different  mortgagees — AU  the  eqaities 
of  redemption  snbseqnently  conveyed  to  one 
assignee — All  the  mortgages  ultimately  united  by 
transfer  in  one  person. — The  owner  of  several  pro- 
perties mortgaged  them  to  different  mortgagees  for 
distinct  sums.  The  mortgagor  afterwards,  in  1868, 
mortgaged  all  the  properties  by  one  deed  to  one 
mortgagee,  the  plaintiff's  predecessor  in  title, 
subject,  as  to  the  different  properties  affected,  to 
the  prior  mortgages  thereon,  some  of  which  at 
that  time  still  remained  vested  in  different  mort- 
gagees. In  1885  the  mortgage  of  1868  was  trans- 
ferred to  the  plaintiff.  All  the  prior  mortgages 
were  ultimately  transferred  to,  or  became  vested 
in.  the  defendants  before  the  plaintiff  brought  this 
action  for  redemption  of  some  of  the  properties 
included  in  the  mortgage  of  1868  without  the  rest. 
The  defendants  claimed  to  consolidate  all  the 
prior  mortgages  as  against  the  plaintiff.  Held, 
that,  if  an  owner  of  two  properties  mortgages  one 

■  to  A,  and  the  other  to  B.,  and  then  A.'s  mortgage 
is  transferred  to  B.,  or  both  are  transferred  to 
C,  the  owner  cannot  after  that  redeem  B.  in  the 
one  case  or  C.  in  the  other,  or  one  of  his  securities 
-without  the  other,  and  that  the  right  to  consoli- 
date was  enforceable  as  a  rule,  not  oiUy  against 
the  original  mortgagor,  but  against  his  aseignee 
of  tlie  equity  of  redemption ;  and  that,  applying 
these  principles  to  the  present  case,  if  the  original 
mortgagor  had  come  to  redeem  the  defendant* 
after  all  the  mortgages  had  become  vested  in 
them,  he  could  not  have  redeemed  one  of  their 
seearities  without  redeeming  the  others ;  and  the 
plaintiff,  being  his  assignee  by  one  deed  of  all 
the  properties,  subject  to  the  defendants'  mort- 
gages, was  in  no  better  position.  (Pledge  v. 
Cut.) 586 

Prior  charter— Sale  by  mortgagees— Bight  of  pur- 
chaser with  notice  of  ship's  engagements — De- 
livery up  of  certificate  of  registry — Merobamt 
Shipping  Act  1854,  s.  50, — A  shipowner  agreed  with 
the  defendants  to  provide  a  ship  (then  building) 
which  should  be  run  and  worked  by  them  in  their 
line  under  their  control  and  discretion.  The 
agreement  was  to  continue  in  force  for  five  years, 
and  was  to  be  binding  on  the  owner's  executors 
and  administrators.  The  ship  was  completed  and 
registered  on  the  3rd  Jan.  1891.  On  the  5th  Jan. 
in  the  same  year  she  was  mortgaged  by  the  owner 
to  a  company  to  secure  an  aooonnt  current.  The 
mortgagees  had  no  notice  of  the  engagements  sub- 
sistinar  with  the  defendants.  On  the  30th  Nov. 
1892  uie  owner  gave  a  second  mortgage  on  the  ship 
to  tiie  plaintiff  to  secure  an  account  eorrent.  The 
plaintiff  was  aware  of  the  existence  of  the  contract 
with  the  defendants,  and  inferred  that  the  terms 
were  onerous.  On  the  17th  Oct.  1898  the  owner 
died,  and  the  first  mortgagees  took  possession  of 
the  ship,  and  transferred  uer  by  a  bill  of  sale  to 
the  plaintiff.  At  the  time  of  the  sale  the  plaintiff 
icnewthe  terms  of  the  agreement  under  which  the 
ship  was  being  worked  in  the  defendants'  line. 
Subsequently  t^e  plaintiff  entered  into  a  oontraot 
to  seU  the  ship  to  a  firm  which  knew  the  nature  of 
the  contract  with  the  defendants.  The  plaintiff 
moved  for  an  order  that  the  defendants  should 
deliver  up  to  him  the  certificate  of  registij  of  the 
ship.  It  was  agreed  to  turn  the  motion  into  the 
trial  of  the  action  without  pleadings,  and  that  the 
defendants  should  be  taken  to  have  applied  for  an 
injunction  restraining  the  plaintiff  from  dealing 
wit^  the  ship  in  a  manner  contrary  to  the  pro- 
visions of  the  agreement.  Held,  that  the  plaintiff 
was  entitled  to  have  the  certificate  of  registry 
delivered  up  to  him.  The  defendants'  application 
for  an  injunction  refused  upon  the  ground  that 
the  first  mortgagees,  who  had  no  notice  of  the 
ship's  engagements,  were  entitled  to  realise  their 
security  dj  selling  the  ship  free  of  her  engage- 


ments, and  that  the  plaintiff,  although  he  had 
notice  of  her  engagements,  was  entitled  to  the 
same  rights  as  were  posieaaed  by  his  vendors,  the 
first  mortgagees.    (The  Celtic  King.)      I><V  ^^ 

Priorities — Charge  of  annuitv — Beceivership  deed — 
Notice. — ^To  constitute  a  charge  in  equity  by  deed 
or  writing  it  is  not  necessary  that  any  general 
words  of  charge  should  be  used,  but  it  is  sufficient 
if  the  court  oan  gather  from  the  instrument  an 
intention  by  the  parties  that  the  property  referred 
to  should  constitute  a  security.  By  virtue  of  a. 
marriage  settlement  of  the  7th  March  1875,  C.  0. 
was  entitled  to  an  annuity  of  SOOL,  charged  upon 
the  life  estate  of  C.  in  certain  family  property, 
and  secured  by  a  term  vested  in  trustees.  Bjr  ^ 
receivership  deed  of  even  date  with  and  reoitrng 
the  settlement,  0.  covenanted  to  pay  the  annuity 
to  C,  C.  for  her  sole  and  separate  use.  And  A 
was  witnessed  that  C.  appointed  W.  as  receiver 
to  receive  the  rents  of  the  property  in  the  name  of 
C.  during  his  life,  and  thereout,  after  paying  all 
outgoings,  to  pay  the  annuity  of  3001.  The  deed 
also  contained  a  covenant  by  C.  not  to  revoke  th» 
appointment  of  the  receiver  during  the  life  of 
C.  C.  In  1880  the  defendant  institution  became 
mortgagees  of  the  Ufe  estate  of  C.  They  had 
notice  of  the  receivership  deed,  but  declined  to 
pay  the  annuity  to  0.  C,  alleging  that  no  charge 
was  created  by  the  deed.  Held,  that  by  the  re- 
ceivership deed  the  annuity  of  C.  C.  was  in  equity 
charged  upon  the  life  estate  of  C.  and  had 
priority  over  the  mortgage  of  the  defendants. 
(Oradock  v.  The  Scottish  Provident  Institution.)  71 S 

Trade  machinery — Fixtures — Bill  of  sale — Bills  of 
Sale  Act  1878,  ss.  4,  5.— S.  by  deed  mortgaged  to 
the  defendants  certain  hereditaments, "  together 
with  the  fixed  and  movable  plant,  machinery,  and 
fixtures.  .  .  now  or  hereafter  fixed  to  or  placed 
upon  or  used  in  or  about  the  said  hereditaments  " 
to  secure  certain  advances,  and  covenanted  to 
keep  the  buildings  which  should  from  time  to 
time  be  standing  upon  the  hereditaments  thereby 
assured,  and  "  the  said  plant  and  machinery  and 
fixtures,  &c.,  in  good  repair,  and  insured  against 
loss  or  damage  by  fire."  The  deed  was  not 
registered  as  a  bill  of  sale.  S.  subsequently 
execQted  a  deed  of  arrangement  for  the  benefit  of 
his  creditors,  of  which  the  plaintiff  was  the 
trustee.  The  defendants,  acting  under  their 
power  of  sale,  had  advertised  the  property  and 
the  fixed  machinery  for  sale.  On  a  motion  by 
the  plaintiff  for  an  in j  auction  to  restrain  the 
defendants  from  selling  the  fixed  machinery : 
Held,  upon  the  construction  of  the  mortgage  deed, 
that  the  fixtures  had  been  assigned  as  chattels, 
and  not  as  incident  to  land ;  and  that  the  deed 
was  therefore  void  as  regards  the  fixtures  for 
want  of  registration.  (Small  v.  National  Pro- 
vincial Bank  of  England.) 492 

MOBTMAIN. 
Corporation  bond — Charge  on  rents  of  real  estate — 
Borough  fund— Pure  personalty. — H.  P.  by  will 
gave  her  residuary  estate  to  charities.  Part 
of  her  residue  consisted  of  bonds  of  the  Leeds 
Corporation  Debenture  Stock.  This  stock  was  by 
the  Act  under  which  it  was  created  charged  on 
the  borough  fund  account  and  also  on  the 
revenues  of  all  real  estates  belonging  to  the  cor- 
poration. Held,  that,  as  the  holder  of  the  stock 
could  not  in  any  case  enforce  his  charge  against 
the  land,  but  could  only  appoint  a  receiver  to 
receive  the  rents  after  they  were  due,  the  bonds 
were  pure  personalty,  and  passed  Uj  the  charities. 
(AePiokard;  Elmsleyv.  Mitchell.) 39S 

MUNICIPAL  CORPOEA'nON. 

Bye-law — ^Validity — Beaeonableness— Noise  in  the 
streets — Annoyance  of  inhabitants— Complaint  by 
only  one  inhabitant. — A  municipal  corporation 
passed  a  bye-law  by  which  any  person  making 
any  violent  outcry,  noise,  or  disturbance  in  any 
street  to  the  annoyance  of  the  inhabitants  of  the 
borough  should  be  liable  to  a  penalty.     An  in- 
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babitant  of  the  boroogb  oomplained  to  a  police 
eonatable  of  a  boy  who  was  makingr  an  inoeiaant 
and  violent  oatci?  in  the  street  by  shouting  the 
name  of  a  newspaper.  The  oonatable  snmmoned 
the  boy  before  tM  jnstioes,  who  refused  to  oonviot 
liim  upon  the  ground  that  there  was  no  proof  that 
more  than  one  inhabitant  was  annoyed  by  the 
•honting  of  the  boy,  and  that  therefore  the  case 
did  not  fall  within  the  bye-law.  Held,  that  the 
joatioes  were  wrong,  as  it  was  suffioient  to  prore 
that  one  inhabituit  had  been  annoyed.  (Innes  v. 
Newman.) page  689 

Sesolntion  by — VUra  vires — Borough  fund — Mis- 
application— Munisipal  Corporations  Act  1882 — 
Power  nnder  looal  Act  to  subscribe  capital  gum 
for  site  and  bnilding  of  a  college— Sum  given  by 
way  of  interest  on  capital  sum  instead.  — A 
onnioipal  corporation  were  empowered  by  their 
looal  Act  of  Parliament  to  contribute  towards  the 
fnnda  of  a  oollsge  to  be  situated  in  their  borough 
any  snm  or  sums  not  exceeding  10,0001.,  and  to 
appropriate  the  whole  or  any  portion  of  such  snm 
or  Sams  to  the  acquisition  of  a  site  for  the  ooUege, 
and,  if  a  suitable  site  could  be  obtained  for  less 
than  that  amount,  they  were  empowered  to  oon- 
tribute  the  balance,  or  any  part,  towards  the  cost 
of  erecting  college  buildings  on  the  site.  This 
was  not  done,  but  the  college  rented  some  existing 
bnildings  for  the  purpoees  of  their  institution.  A 
snm  of  4001.,  intended  to  represent  interest  on  the 
10,0002.,  was  TO  ted  by  the  council  in  1892  as 
additional  mayor's  salary  for  that  year,  and  was 
paid  oat  of  the  borough  fund  to  the  credit  of  the 
ooUege,  and  another  snm  of  350i.  (also  intended 
to  represent  interest  on  the  10,000{.)  was  in  1893 
recommended  by  the  finance  committee  for  pay- 
ment to  the  college,  the  recommendation  having 
been  since  confirmed  by  the  corporation,  but  the 
money  not  having  been  yet  paid  over.  A  sum  of 
$50i.  w«8  alto  voted  by  the  council  in  1893  as  an 
increase  of  the  mayor's  salary,  but  intended  to  be 
spent  in  celebrating  the  marriage  of  H.B.H.  the 
Ihike  of  York,  and  actually  spent  chiefly  in 
providing  teas  and  commemorative  medals  for 
children  attending  schools  within  the  borongh. 
The  plaintiffs  said  the  payments  practiotJIy 
eame  out  of  the  rates,  the  borough  fund  being 
insufficient  by  itself  for  the  purposes  for  which  it 
was  formed.  The  action  was  brought  at  the 
relation  of  certain  burgesses  and  ratepayers  of 
the  borough  against  the  mayor  and  corporation, 
for  a  declaration  that  such  an  application  of 
money  out  of  the  borough  fund  was  unlawful, 
ultra  viret,  and  a  breach  of  trust,  and  for  an  in- 
junction restraining  the  defendants  from  so  apply- 
ing it.  Held,  that  the  corporation  was  not  entitled 
to  make  a  colourable  addition  to  the  salary  of  the 
mayor  in  order  that  th^  addition  mi^ht  be  applied 
in  malfing  payments  indirectly  which  could  not 
lawfully  be  made  directly  j  that  there  was 
nothing  in  their  looal  Act  which  authorised  pay- 
ment of  interest  on  the  10,0002.  before  that  sum 
was  paid ;  that  the  sums  ptud  as  interest,  not 
being  payment?  "for  the  public  benefit  of  the  in- 
habitants and  improvement  of  the  borongh " 
within  the  meaning  of  sect.  143  of  the  Muni- 
cipal Corporations  Act  1882,  were  not  authorised 
by  that  section,  which,  moreover,  where  there 
was  no  surplus  of  the  borongh  fnnd,  could  not 
anthoriso  even  payments  which  did  come  within 
its  _  meaning ;  but  that  Uie  corporation  were 
entitled  to  make  a  reasonable  addition  to  the 
mayor|s  salary,  where  there  was  an  anticipation 
that,  in  consequence  of  some  event  of  national 
importance,  his  expenditure  as  mayor  in  festivities 
and  so  forth  might  be  increased;  and,  that, 
accordingly,  any  resolution  passed  bond,  fide,  in- 
eressing  us  salary  in  such  a  case,  could  not 
be  impeached.  (Attorney-Oeneral  v.  Mayor  of 
Cardiff.)    591 

NEGLIOENCE. 

Dangenms  operation — Liability  for  act  of  oon- 
tiactor — Conteaot  to  fell  timber  in  November  and 
bun  nnderwood  "  about  Febroary."    A  person 


who  authorises  another  to  perform  an  operation 
on  his  land,  which  is  necessarily  attended  with 
danger  to  his  neighbours,  is  bound  not  only  to 
stipulate  that  all  reasonable  precautions  should 
be  taken  to  prevent  damage,  but  to  see  that  they 
are  observed.  The  respondents  agreed  with  a 
oontraetor  in  July  1890  to  clear  some  forest  land 
belonging  to  them  by  felling  the  timber  and 
burning  the  nnderwood.  The  contractor  undertook 
to  "  complete  the  felling  hj  the  30th  Nov.  1890, 
and  bum  in  a  favourable  tune  about  Febmsi^ 
next."  The  contractor  was  to  take  all  responsi- 
bility, and  make  good  all  damage.  He  sublet  the 
contract,  and  the  sub-contractor  completed  the 
felling  in  November,  but  burnt  the  underwood  on 
the  23rd  Dec,  when  the  fire  spread  to  adjacent 
land  of  the  appellant,  and  damaged  his  crops  and 
fences.  Held,  that,  even  assuming  that  the  con- 
tractor had  broken  the  terms  of  the  contract  by 
burning  aelearly  as  December,  the  respondents  were 
liable.    (Black  v.  Christchnroh  Finance  Co.)  page    77 

NUISANCE. 

Adjoining  owners — Trees  overhanging  neighbour's 
land  —  Abatement  of  nuisance  —  Bemoval  of 
branches — ^No  obligation  on  part  of  owner  of  land 
to  give  notice  to  owner  of  trees — Injunction — 
Damages. — The  owner  of  a  tree  has  no  right  to 
prevent  a  person  lawfully  in  possession  of  land 
into  or  over  which  its  roots  or  branches  have 
grown  from  cutting  away  so  much  of  them  as 
projects  into  or  over  bis  land  ;  and  the  owner  of 
the  tree  is  not  entitled  to  notice  unless  his  land  is 
entered  in  order  to  effect  such  cutting.  However 
old  the  roots  or  branches  may  be,  they  may  be  Cut 
without  notice  subject  to  the  same  condition. 
The  right  of  an  owner  or  occupier  of  land  to  free 
it  from  such  obstructions  is  not  restricted  by  the 
necessity  of  giving  notice  so  long  as  he  confines 
himself  and  his  operations  to  his  own  land,  in- 
cluding the  space  vertically  above  and  below  its 
surface.    (Lemmon  v.  Webb.)    :.  7U 

Electric  lighting — Freeholder — Leaseholder — Noise 
and  vibration — Structural  damage — Injunction — 
Damages. — Two  aotions  were  bronirht  by  the  free- 
holders and  the  leaseholder  of  a  public-house 
respectively  against  an  electric  lighting  company 
for  an  injunction  to  restrain  the  defendants  from 
tbe  use  of  any  dynamo  or  other  engine  or 
machinery,  so  as  by  vibration  or  otherwise  to 
injure  the  plaintiffs'  premises,  and  as  to  the  plain- 
tiff, the  leaseholder,  from  causing  a  nuisance  by 
vibration  or  noise,  and  for  damages.  Held,  that 
power  given  by  Act  of  Parliament  to  do  a  par- 
ticular thing  does  not  justify  the  undertakers  so 
to  do  that  thing  as  to  commit  a  nuisance  unless 
by  express  language  or  by  necessary  implication ; 
nnlesa  Parliament  has  so  declared,  the  under- 
taken remain  liable.  As  to  sub-sect.  2  of  sect.  12 
of  the  Electric  Lighting  Act  1882,  the  express 
allowance  to  break  up  streets  goes  to  show  that 
other  nuisances  are  not  allowed.  Sect.  17  of  the 
same  Act  refers  to  the  execution  of  works,  not  to 
the  use  of  the  works  when  executed.  Held,  on 
the  evidence,  that  the  defendants  were  guilty  of  a 
nuisance,  and  had  damaged  the  plaintiffs' 
premises  so  as  to  make  them  less  comfortable,  so 
as  to  injure  the  structure,  and  so  aa  to  decrease 
the  value.  As  to  the  leaseholder,  damages  were  a 
fair  compensation,  and  he  would  have  the  costs  of 
his  action.  As  to  the  freeholders,  if  the  defen- 
dants by  withdrawing  the  water  had  withdrawn 
tiie  support,  the  freeholders  had  a  right  of  action, 
<uid  there  must  be  an  inquiry  as  to  damages ;  but 
so  far  as  the  freeholders  sought  an  injunction 
their  action  must  be  dismissed  with  oosts.  (Menx 
Brewery  Comixany  Limited  v.  City  of  London 
Eleotric  Lighting  Company  Limited;  Shelfer  v. 
The  Same.)       782 

PAELIAMENT. 

Petition  to — Befusal  by  member  to  present — ^Action 

•gainst    member  of   Parliament — Statement  of 

outim  —  FMtoIous  and  vexatious. — Pluntiff,   a 

voter  in  defendant's  oonatitnenoy,  had  on  tw« 
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oooasiona  lent  petitiooa  to  defendant  (a  member 
of  Parliiun«nt)  to  present  to  the  House  of 
Commons,  A  committee  on  pnblio  petitions  had 
retamed  them  to  defendant.  Fiaintiff  sent  a 
third  petition  to  defendant  to  present,  contending 
it  differed  from  the  other  two.  Defendant  refused 
to  present  the  petition.  Fiaintiff  brou((ht  an 
action  acrainst  the  defendant  for  having  ref  need  to 
present  the  petition,  and  claimed  damages.  Held , 
that  the  action  was  frivolons  and  vexatious.  The 
right  to  petition  Parliament  does  not  imply  a 
right  of  action  for  damages  sgainst  a  member  for 
refusing  to  present  the   petition.     (Chaffers  v. 

Qoldemid.)       page    24 

Begistration  of  voters— Nature  of  qnalifioation — 
Dwelling-house — "Houses  in  sncoeasion"  —  Dis- 
tinct qualification — Fower  to  amend. — The  nature 
of  the  qualification  of  a  Parliamentary  and  mnni- 
oipal  voter  to  be  placed  apon  the  oooapierg  list 
was  described  in  the  notice  of  claim  to  be  "  dwell- 
ing-hoases  in  succession,"  and  the  description  of 
the  qnalifyiug  property  in  the  fourth  column  of 
the  list  as  "  Oliver-terrace,  and  11,  Moorgate- 
street."  The  cUimsnt  had  occupied  11,  Moor- 
gate-street,  as  an  inhabitant  honseholder  daring 
the  whole  of  the  qtuLlifying  period,  and  had  not 
occnpied  Oliver-terrace  daring  any  part  of  that 
period.  Held,  that,  having  regard  to  the  dicta  of 
the  Court  of  Appeal  in  Fotkett  v.  Kaufman  (54 
L.  T.  Eep.  N.  S.  64 ;  16  Q.  B.  D.v.  279),  it  must  be 
taken  that  the  revising  barrister  had  no  power 
under  sect.  28  of  41  &  42  Vict.  c.  26,  to  amend  the 
claim  by  sabstitutisg  the  word  "  dwelling-house  " 
for ''  houses  in  succession,"  and  by  striking  out 
Oliver-terraoe  from  the  fourth  column.  The  Court 
intimated,  however,  that  they  dissented  from  the 
dicta  in  the  Court  of  Appeal  in  Fotkett  v.  Kauf- 
man, and  adhered  to  the  construction  placed  upon 
the  statute  by  this  court  in  Bloite  v.  Whealley 
(53  L.  T.  Bep.  N.  S.  48 ;  14  Q.  B.  Div.  504)  (Mann 
V.  Johnson ;  Hnroum  v.  Town  Clerk  of  W  est  Ham.)    29 

PARTITION. 
Party  wall — Tenants  in  common — Trespass  injurious 
to  reversion — Injunction — Damages. — An  action 
was  brooght  by  the  owners  and  tenants  of  a 
mansion  at  Hyde  Park  Gate,  against  the  owners 
and  tenants  of  the  adjoining  mansion,  for  partition 
of  the  wall  which  separated  the  gardens  in  the 
rear  of  the  two  mansions,  and  of  which  the 
plaintiffs  and  defendants  were  tenants  in  common 
in  equal  shares.  The  plaintiff  owners  were  re- 
building and  enlarging  their  mansion,  and,  in  so 
doing,  had  pulled  down  a  portion  of  the  old  wall 
and  built  in  its  place  a  thicker  wall  to  form  the 
flank  wall  of  their  new  building  in  such  a  manner 
that  the  foundations  and  footings  of  the  thicker 
wall  extended  into  the  defendants'  premises, 
beyond  the  site  of  the  old  wall,  and  thus  had 
trespassed  on  the  defendant's  property.  The 
plaintiffs  claimed  partition  on  the  ground  that  it 
was  expedient  and  desirable.  The  defendant 
owners  opposed  the  claim  for  partition,  and 
counter-claimed  for  an  injunction  to  restrain  the 
plaintiffs  from  permitting  the  new  foundations 
and  footings  to  continue  upon  the  defendant's 
land,  and  for  damages  for  the  wrongful  acts  of 
the  plaintiffs,  but  did  not  make  their  own  tenants 
parties  to  their  counter-claim.  Held,  that  the 
plaintiffs  were  entitled  as  of  right  to  partition, 
that  the  foundations  and  footings  placed  on  the 
defendants'  ground  belonged  to  them,  and  could 
be  removed  by  them,  so  that  no  injunction  should 
he  granted;  but  that  the  trespass  being  of  a 
permanent  nature  affecting  the  reversion,  the 
defendant  owners  were  entitled  to  sue  for  and 
obtain  damages  in  respect  of  it,  although  their 
lessees  did  not  join  in  the  claim.  (Mayfair 
Property  Company  v.  Johnson.)       485 

PAETNEESHIP. 

Bankers — Current  account — Death  of  one  partner — 

Transfer  of  part  of  balance  to  deposit  account — 

liiability  of  estate  of  deceased  partner — Novation. 

A.  and  B.  were  in  partnership  as  buikers,  and  C. 


had  a  current  aooonnt  with  them.  A.  died,  and 
C,  knowing  of  his  death,  went  to  the  bank  and 
intimated  his  intention  to  draw  5001.,  but  at  the 
suggestion  of  B.  he  decided  to  leave  it  on  deposit, 
with  interest  at  3 J  per  cent.,  and  subject  to 
twenty-one  days'  notice  of  withdrawal.  A  deposit- 
receipt  was  given  to  C,  but  he  did  not  draw  a 
cheque  for  the  amount,  which  was  merely  trans- 
ferred from  his  current  account  to  the  deposit 
account.  The  bank  afterwards  stopped  payment, 
and  B.  became  bankrupt.  Held,  that  there  was 
a  new  contract,  and  therefore  the  liability  of  A. 
was  discharged  as  to  the  500i.,  and  C.  was  not 
entitled  to  prove  sgainst  his  estate  in  respect  of 
that  sum.    (Tie  Head ;  Head  v.  Head  (No.  2.)  page  COS 

Business  carried  on  for  benefit  of  firm  by  surviving 
jHurtner  at  a  loss — Bemnneration  for  services  in 
carrying  it  on — Loss  of  capital. — Two  brothers 
carried  on  a  business  in  partnership,  the  elder 
supplying  the  capital,  and  the  younger  managing 
the  business,  but  having  no  capital  therein.  The 
elder  brother  died,  and  with  the  approval  of  his 
ezecctors,  the  surviving  brother  continued  to  carry 
on  the  business  with  a  view  to  its  sale  as  a  going 
concern.  The  business,  however,  proved  unsale- 
able ;  and  consequently  at  the  end  of  nearly  two 
years  the  survivor,  who  had  been  carrying  it  on  ab 
a  loss,  discontinued  ti  do  so,  and  the  assets  were 
realised  by  the  ezeoators  of  the  elder  brother,  bat 
did  not  produce  sufficient  to  pay  the  capital  sup- 
plied by  him.  On  a  sn-nmons  being  taken  out  by 
the  executors  of  the  elder  brother  for  the  determi- 
nation of  the  questions  how  the  loss  was  to  borne, 
and  whether  the  survivor  was  entitled  to  any 
remuneration  for  carrying  on  the  business  at  a 
loss  with  a  view  to  its  sale  as  a  going  concern  : 
Held,  that  the  loss  of  the  capital  must  be  borne 
by  the  estate  of  the  elder  brother  who  advanced 
it,  and  that  the  survivor  was  not  entitled  to  any 
remuneration  for  his  services  in  carrying  on  the 
businesR,  since  he  had  earned  no  profits  thereby. 
(Re  Aldridge  ;  Aldridge  v.  Aldridge  )    724 

Disaolotion — Insanity — Possibility  of  recovery. — In 
an  action  for  dissolution  of  partnership  against  a 
lunatic  not  so  found,  the  Court  refused  to  decree 
an  immediate  dissolution,  the  evideooe  showing 
that  there  was  a  possibility  of  the  defendant's 
ultimate  recovery,  but  directed  the  cause  to  stand 
over  till  after  the  Long  Vacation,  in  order  that  a 
better  oonelnsion  might  then  be  arrived  at. 
(J r.  S (No.  1.) 757 

Interim    injunction    against   interference    in 

business  —  Insanity  of  partner — Jurisdiction. — 
The  plaintiff  in  an  action  for  dissolution  of 
partnership  against  the  defendant,  a  lunatic, 
not  so  found  (which  action  had  stood  over 
that  a  better  conclusion  as  to  thedefendant's 
prospects  of  reoovering  might  be  arrived  at), 
moved  to  continue  till  trial  or  further  order  an 
interim  injunction  restraining  the  defendant  from 
dealing  with  the  partnership  assets,  or  interfer- 
ing with  the  business.  The  Court  made  the  order 
asked  for.    (J. «.  S. No.  2)      758 

Tenants  in  common — Manufacturing  business  — 
Freehold  houses — Partnership  Act  1890. — A  fan 
manufacturer,  by  his  will,  gave  his  residuary  real 
and  personal  estate  to  his  two  sons  in  equal  shares 
as  tenants  in  common ,  The  gift  included  his  three 
freehold  houses,  and  the  goodwill,  stock-in-trade, 
and  machinery  of  the  business  carried  on  by  him 
at  two  of  bis  freehold  houses.  The  two  sons  con- 
tinued to  carry  on  the  business  under  the  same 
style  and  at  the  same  two  houses  for  their  own 
profit  without  entering  into  any  agreement  for  a 
partnership  or  even  mentioning  it.  No  accounts 
were  kept  between  them  and  no  annual  balance- 
sheet  was  prepared,  but  once  a  week,  and  some- 
times oftener,  each  drew  out  the  same  sum  for  his 
own  use,  and  there  was  no  other  division  of  profits. . 
They  obta'ineid  money  by  mortgaging  the  third 
freehold  house,  which  was  let  to  a  tenant,  and 
employed  the  money  in  enlarging  their  workshops 
at  ike  two  houses  where  the  business  was  carried 
on.  Subsequently  tbey  mortgaged  the  two  last- 
mentioned  hoasoH  to  provide  new  plant  and  maohi- 
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nery.  The  rent  of  the  third  freehold  honee  was 
from  time  to  time,  aa  reoeived  from  the  tenant, 
divided  eqnally  between  them.  Each  of  them 
paid  Boceemion  duty  on  hie  share  of  the  freehold 
lioaaes  devised  to  them  hj  their  father.  One  died 
inteetste,  withoat  iisne,  leavings  a  widow  and  a 
eister.  bMideg  hie  brother  who  bmame  heir-at-law, 
and  who,  with  the  eiater,  constitnted  the  next  of 
kin.  Held,  that  there  was  a  partnership  between 
the  two  BODS  with  respect  to  the  basiness,  bnt 
Hat  snob  partneiship  did  not  inolode  ttie  three 
freehold  honsea  or  any  of  them,  and  that  the 
moie^  of  the  deceased  son  in  the  three  freehold 
bonaes  vested,  upon  his  death,  legally  and  beneS- 
oially,  in  hia  brother  aa  heir-at-law  of  the 
deceased,  rnbjpct  to  any  rights  of  the  widow 
therein  nnder  the  Intestates  Estates  Act  1890. 
(Davis  V.  Davis.)    pa^e  265 

PATENTS,  DESIGNS,  AND  TRADE  MASKS. 

Patent  —  Bevocation  —  Petition — Be  vocation  order 
convented  to  on  special  grounds — Costs. — On  a 
petition  by  the  Pharmacentioal  Society,  with  the 
leave  of  the  Attomey-Oeneral,  for  revocation  of  a 
patent  for  a  medicinal  compoand  on  certain 
frronnds  including  absence  of  novelty,  the  respon- 
dent consented  to  an  order  of  revocation,  bat 
solely  for  want  of  novelty.  Stirling,  J.  made  an 
order  for  revocation  with  ooata  of  the  petition. 
(B«  Bendell's  Patent.) 756 

Practice  — Patent  —  Petition  for  revocation  of — 
Service  out  of  jnrisdiction.  —  A  petition  for 
revocation  of  a  patent  was  served  on  two  of  three 
patentees,  the  third  being  abroad.  The  petition 
waa  ordered  to  be  pat  into  the  witness  list,  bnt 
not  to  come  on  for  hearing  withoat  leave,  nnless 
the  absent  patentee  appeared  by  counsel  oa  notice 
to  him  of  the  presentation  of  the  petition,  follow- 
ing Re  King  and  Company  Limited  (66  L.  T.  Bep. 
4B9;  (1892)  2  Cfa.  462).    {Re  Kay's  Patent.) 756 

■ Patent  —  Bevocation    of   patent  —  Petition  — 

Uode  of  trial — Foreigner— Security  for  costs.— 
In  the  case  of  a  i>etition  for  the  revocation  of  a 
patent,  the  patentee  was  out  of  the  jurisdiction, 
bat  om  bis  attention  being  called  to  the  prooeed- 
imn,  he  issned  a  summons  for  farther  and  better 
Iiarticnlara  of  objections,  and  for  direcUona  that 
the  petition  shoald  be  heard  on  oral  evidence. 
The  petitioner  issued  a  anmmona  that  the  paten- 
tee be  ordered  to  give  SRoarity  for  costs.  An 
order  was  made  on  the  patentee's  summons  in 
chambers,  for  delivery  of  further  and  better  par- 
ticulars of  objections,  and  the  rest  of  the  stun- 
mons  was  adjonrned  into  conrt,  as  was  also  the 
petitioner's  anmmons.  Held,  that  the  patentee's 
■ommone  for  directions  aa  to  the  mode  of  trial  of 
the  petition  was  unnecessary,  and  he  mast  pay 
the  costs.  Held,  on  the  petitioner's  aummons, 
that  the  principle  npon  which  the  court  acted  in 
lequiriog  secnrity  for  costa  was,  that  a  peraon 
resident  out  of  the  jurisdiction  ia  not  allowed 
under  ordinary  cironmstancaa  to  institute  pro- 
ceedings in  the  Sapreme  Court  here  without 
reasonably  Ratisfying  the  opposite  party  that  if 
the  application  faila  there  will  be  aa  opportunity 
of  recovering  the  costii  of  it ;  here  the  patentee 
was  brought  before  the  court  aa  a  defendant  to 
defend  his  right ;  he  had  made  no  application  to 
the  court  whatever,  and  "ould  not  be  ordered  to 
give  secnrity  for  costs,    (ite  Uiller's  Patent.)     ...270 

Trade  mark— Mark  resembling  another  already  on 
tagister  —  "Calculated  to  deceive"  —  "Person 
aggrieved"  —  Expunging  —  User.  —  B.  and  Co. 
eairied  on  basiness  in  London  as  dealers  in 
srindow-glass,  which  they  purchased  in  Belgium 
and  shipped  to  Anstra[lia  and  other  colonies. 
In  1876  they  registered  as  a  trade  mark  the 
davioe  of  a  atur,  which  they  had  need  in 
connection  with  their  glaas  since  1875,  and 
their  glass  was  known  in  the  trade  by  the 
designation  of  "  Star  Brand."  In  1835  a  Belgian 
glass  manufacturing  company  regiatered  in  Bel- 
giiun,  aa  a  trade  mark  for  glaas,  the  device 
of  a  red  star,  which  they  had  used  there  aince 
1880.    In  1890  they  regiatered  in  England,  as  a 


trade  mark  for  window-glass,  the  words  "  Bad 
Star  Brand."  They  oonaigned  large  Quantities  of 
glaas  to  England  in  cases  marked  with  a  red  star, 
but  did  not  deal  directly  with  the  Colonies.  B. 
and  Co.,  having  discovered  that  glass  was  being 
sold  in  New  Zealand  nnder  the  description  of 
"  Bed  Star  Brand,"  applied  to  expange  the 
Belgian  company's  mark  from  the  register.  Held, 
that,  inasmaoh  aa  B.  and  Co.  had  the  right,  under 
aect.  67  of  the  Patents,  &a.  Act  1883,  to  use  their 
mark  in  whatever  colour  they  deemed  proper,  the 
mere  fact  that  the  Belgian  company'a  mark  con- 
sisted of  worda  instead  of  a  device  did  not  prevent 
it  from  being  calonlated  to  deceive;  and  ttat 
therefore  B.  and  Co.  were  "persons  aggrieved" 
within  the  meaning  of  sect.  90  of  the  Act,  and  were 
entitled  to  have  the  mark  expunired  from  the 
register.  (,Re  The  Trade  Mark  of  La  Soci^t^ 
Anonyme  des  Verreries  de  I'Eboile,  Marobienne, 
Belgium.) page  295 

Trade  mark — Beott6cation  of  register- Descriptive 
word — Invented  word — Persons  aggrieved — Delay. 
— The  applicants  had  siDoa  the  year  1869  manu- 
factured, and  still  manufactured,  a  preparation  or 
dressing  for  softening  hainesa.  &c.  and  all  kinds 
of  leather,  called  '*  Molliscorinm."  This  name 
they  in  1876  registered  for  this  preparation  in 
Class  SO  as  an  old  mark.  The  respondent  in  1886 
registered  in  the  same  class,  aa  a  new  mark,  a 
label,  with  the  distinctive  word  "  £  molliolorum," 
for  a  fluid  preparation  for  rendering  harness,  do. 
and  all  kinds  of  leather,  waterproof  and  supple. 
Held,  that  "  Emolliolorum,"  being  likely  to  con- 
vey to  an  ordinary  English  mind  the  notion  of  a 
preparation  for  softening  purposes,  is  descriptive 
and  not  a  "fancy  word"  within  the  meaning  of 
sect.  64,  sub-sect.  1  (c)  of  the  Patents,  &c.  Act 
1883,  as -settled  by  the  Court  of  Appeal  in  Be  Van 
Duier't  Trade  Mark  (56  L.  T.  Bep.  N.  S.  236;  31 
Ch.  Div.  623).  That  the  fact  that  the  word  is  an 
invented  word  within  sect.  10,  sub-sect.  1  (d)  of 
the  Patents,  &a.  Actl833  does  not  entitle  it  to  regis- 
tration, if  it  is  descriptive,  ani  consequently  falls 
within  the  prohibition  in  aect.  10,  aub-seot.  1  (e)  of 
the  same  Act.  That  the  applicants  being  in  the 
same  way  of  basiness  aa  the  respondents  and 
liable,  it  might  be,  to  be  hampered  iu  their  fatnre 
basiness  by  the  reapandent'a  mark  remuoing  on 
the  register,  were  peraona  aggrieved"  within 
sect.  90  of  the  Patents,  &o.  Act  1833.  (Be  Talbot's 
Trade  Mark.)   11» 

Beotifioation  of  register  —  Peraon  agipHeved. 

—  When  a  trade  mark  has  been  improperly 
registered,  any  peraon  who  is  in  the  same  trade 
aa  the  peraon  who  baa  regiatered  it,  and  deals 
in  the  same  clasa  of  goodn,  ia  'primd  facia 
a  "  person  aggrieved "  within  sect.  90  o^  the 
Patents,  Designs,  and  Trade  Marks  Act  1883, 
although  he  may  not  in  fact,  up  to  that  time,  have 
maunfaotared,  or  dealt  in,  the  exact  article  to 
which  the  trade  mark  applies,  as  the  effect  of  the 
registration  is  to  restrain  his  legal  rights.  The 
use  of  words  upon  the  outside  of  packing  oases 
containing  the  articles  dealt  in  is  not  a  use  of  such 
words  as  a  trade  mark.  (Powell  v.  Birmingham 
Vinegar  Brewery  Company.)      1 

Begistration  —  Label  —  Essential  particular- 
Disclaimer.  —  Motion  on  behalf  of  a  company 
that  the  Comptroller-General  might  be  directed 
to  proceed  with  an  application  by  the  company 
for  the  registration  of  a  trade  mark,  consist- 
ing of  a  red  label  with  two  shields  in  each  top 
comer,  and  a  shield  with  a  repressntation  of 
St.  George  and  the  Dragon  in  the  centre  at  the 
top,  also  a  large  white  H.  &,  Co.  on  t^e  red  ground, 
and  words  descriptive  of  the  article,  then  the 
name  of  the  company,  "  suocessors  to  Holbrook 
and  Co."  The  Comptroller  refused  the  applica- 
tion to  register,  "  because  ^on  decline  to  state  the 
device  to  be  essential  particular  of  the  mark,  and 
to  disclaim  any  right  to  the  exclusive  use  of  the 
added  matter  except  the  name  of  your  company." 
Held,  that  a  label  of  this  complex  character  could 
not  be  considered  an  "  essential  particular " 
within  sect.  64,  sub-sect.  1  (c)  of  the  Patents,  De- 
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aigna,  and  Trade  Marks  Act  1883 ;  that  the  appli- 
.  aants  ought  to  diHclaim  Holbrook  and  Co. 
Motion  dismiRBed  with  costs.  {Be  Birminerbam 
Vinegar  Breweiy  Company's  Trade  Mark.)  ...page  646 
Trade  mark — Registration — "Somatose  " — ^Inyented 
word — Word  having  no  reference  to  the  chaiao- 
ter  or  quality  of  the  goods  —  Befnsal  to  regis- 
ter. —  An  appplication  was  made  for  regia- 
tration  of  a  trade  mark  consisting  of  the  word 
"  Somatose."  The  article  for  which  the  mark 
was  intended  to  be  need  was  called  a  "  pharma- 
oentical  production,"  coming  within  Class  3. 
The  article  was  made  from  meat,  and  was  de- 
scribes as  a  "  yellow,  tasteless,  and  odonrless 
piodnot."  Its  principal  constitnents  were  said  to 
be  "primary  albnmoses,"  and  its  object  was 
nonrishment  of  the  hnman  body.  The  Comptroller 
objected  to  register  the  word  on  the  gronnd  that 
"  Somatose  "  was  not  an  "  invented  word  "  within 
the  meaning  of  snb-seot.  (d)  of  sect.  10  of  the 
Patents,  &o.,  Act  1888  ;  and  further,  that  it  had 
reference  to  the  character  or  qnality  of  the  goods 
in  respect  of  which  registration  was  sought,  and 
so  was  exolnded  by  snb-sect.  (e).  It  was  admitted 
by  the  applicants  that  the  word  was  derived  from 
the  3reek  word  "  Soma  "  (body) ;  bnt  it  was  con- 
tended that  it  was  an  "invented  word,"  and 
that  it  was  in  no  way  descriptive  of  the  article 
to  which  it  was  to  be  applied.  Held,  that 
"  Somatose "  was  not  within  either  of  the  sub- 
sections, and  was  not  capable  of  being  registered. 
(Re    The    Trade   Mark    Application    of  f'arben- 

fabriken,  Vormals  Friedr,  Bayer,  and  Co.)   186 

— —  Begistration  —  Sufficiency  of  disclaimer  — 
Costs. — J.  J.  Colman  and  Co.,  manufacturers  of 
mnstard  and  other  goods,  applied  to  register 
as  a  trade  mark  a  label  containing  the  words 
"  Colman's  Mustard."  In  their  application  they 
stated  the  essential  particulars,  and  disclaimed 
any  right  to  the  exclusive  use  of  the  word 
"  mustard."  The  Comptroller  required  the  appli- 
cants to  amend  their  application  and  disclaimer  in 
a  specified  manner,  but  they  declined  to  do  so  on 
the  ground  that  such  amendment  would  involve  a 
disclaimer  of  the  name  "  Colman."  Held,  that 
the  applicants  were  not  bound  to  disclaim  "  Col- 
man's, it  being  their  name  within  the  meaning  of 
proviso  3  (i.)  of  sect.  64  of  the  Patents,  I>eBigns, 
and  Trade  Marks  Act  1883.  altered  by  sect.  10  of 
the  Patents,  Designs,  and  Trade  Marks  Act  1888. 
No  costs.  (Re  J.  and  J.  Colman's  Application  to 
register  a  Trade  Mark.)       398 

PHARMACY  ACTS. 

Sale  of  poisons — Compound  containing  scheduled 
poison.  In  an  action  for  a  penalty  under  the 
Pharmacy  Act  1868  against  the  vendor  of  a  com- 
pound containing  as  one  of  its  ingredients  a 
scheduled  poison,  the  question  for  the  court  is  not 
simply  whether  the  com];ionnd  contained  a  sche- 
duled poison,  but  whether  it  contains  it  in  such  a 
quantity  as  to  make  the  compound  in  its  entirety  a 
-  poison  within  the  Act.  The  defendant,  a  grocer, 
■old  a  compound  which  contained  as  one  of  its  in- 
gredients one-tenth  of  a  grain  of  morphine,  a 
scheduled  poison,  in  one  ounce  of  liquid.  Direc- 
tions for  use  were  affixed  to  the  bottle  stating  the 
proper  dose  to  be  taken  respectively  by  adults, 
children,  and  infants.  Evidence  was  given  that 
a  bottle  of  the  compound,  if  taken  at  one  time  by  a 
child  or  infant,  would  certainly  be  injurious,  and 
might  be  fatal,  bnt  not  in  the  case  of  an  adult,  ex- 
cept under  special  oircnmstanoes  of  ill-health. 
Held,  that  there  was  evidence  to  support  the  find- 
ing of  the  County  Court  judge  that  the  compound 
was  in  its  entirety  a  poison  within  the  Pharmacy 
Act  1868.    (Pharmaceutical  Society  V.  Armson.)...  733 

• Medicine    containing    a    scheduled   poison  — 

Small  quantity  sold. — By  sect.  15  of  the  Phar- 
macy Act  1868,  any  person  who  sells  or  keeps 
an  open  shop  for  the  retailing,  dispensing,  or 
oompotmding  poisons,  not  being  a  dmy  qniJified 
oheniit,  or  chemist  and  druggist,  is  made  liable  to 
a  penalty  of  il.  By  sect.  2,  the  articles  desoribed 
in  schedule  A.  are  to  be  deemed  poisons  within 


the  meaning  of  the  Act.  The  aohedole  include*, 
amongst  other  articles,  opium,  and  all  prepara- 
tions of  opium.  The  drug  sold  was  morphine, 
which  is  the  active  principle  of  opium.  The 
County  Court  judge  held  that  there  was  not  evi- 
dence of  a  sufficient  amount  of  morphine  to  make 
the  drug  sold  a  poison  within  secte.  2  and  15  of 
the  Pharmacy  Act  of  1868.  Held,  that  the 
finding  of  the  County  Court  judge  could  not  be 
dissented  from.  (Pharmaeentiotl  Society  v. 
Delve.)      M ^    ...    ...pas*  139 

POISONOUS  THEE  ON  NEIGHBOUE'S  LAND. 
Trespassing  animal  injured.— The  plaintiff's  horse 
was  poisoned  by  eating  the  leaves  of  a  yew  tree 
which  grew  upon  land  of  the  defendants  aidjoininir 
the  plaintiff's  field  in  which  the  horse  pastured. 
No  part  of  the  yew  tree  projected  over  the  plain- 
tiff's land,  but  some  branches  could  be  reached  by 
the  horse  stretching  its  neck  over  a  ditch  which 
belonged  to  the  defendants,  and  which  divided 
their  land  from  the  plaintiff's  field.  No  duty  on 
the  part  of  the  defendants  to  fence  their  land  from 
the  plaintiff's  cattle  was  proved.  The  plaintiff 
having  brought  an  action  for  the  value  of  the 
horse :  Held,  that,  in  the  absence  of  any  intention 
to  injure  the  plaintiff's  horse  by  placing  something 
in  the  nature  of  a  trap  for  him,  the  defendants 
were  not  liable  for  injury  sustained  by  the  horse 
through  its  own  wrongful  intrusion.  (Pouting  i>. 
Noakes  and  others.)     842 

POOR  LAW, 

Friendly  society  —  Weekly  allowance  —  Pauper 
member — Rieht  of  guardians  of  union  to  pauper's 
allowance — ^Dispntfr— Arbitration. — Justices  have 
power  under  sect.  28  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  to  make  an  order 
for  the  payment  to  the  guardians  of  any  union 
or  parish  of  any  periodical  payment  to  which  a 
pauper  may  be  entitled.  Guardians  applied  to 
the  justices  under  this  section  for  an  order  for 
payment  to  them  of  a  weekly  allowance  which 
they  alleged  that  a  pauper  was  entitled  to  under 
the  rules  of  a  friendly  society.  The  trustees  of 
the  society  disputed  the  claim.  The  rules  of  the 
society  provided  that  all  disputes  arising  between 
any  member  or  any  person  claiming  an  account  of 
any  member  and  the  society  should  be  referred  to 
arbitration.  Held,  that  the  guardians  were  claim- 
ing the  payment  on  account  of  a  member,  and 
that  the  dispute  between  the  guardians  and  the 
trustee  as  to  whether  or  not  the  pauper  was 
entitled  to  the  payment  must  be  settled  by  arbi- 
tration, in  accordance  with  the  rules  of  Vki  society, 
and  that  until  the  dispute  had  been  so  settled  the 
justices  had  no  jurisdiction  to  make  an  order  for 
the  payment  of  the  weekly  allowance  to  the 
guardians.    (Reg.  v.  Richardson  and  others.)      ...  805 

Settlement— Test  of  removability— Residence  apart 
from  parent  while  under  sixteen. — The  test  of  the 
removability  of  a  person  who  has  not  gained  a 
settlement  of  his  or  her  own  in  any  pari^  is 
whether  the  parent  or  husband  of  sucn  person 
would  or  would  not  be  removable  from  the  parish. 
A  pauper  had  resided  in  domestic  service  from  the 
age  of  fourteen  to  the  age  of  eighteen,  in  a  parish 
in  the  appellant  union.  Her  father  was  dead,  and 
her  mother  resided  outside  the  appellant  union. 
Held,  that  she  had  not  acquired  a  settlement  in  the 
appellant  union,  not  having  reiided  for  three 
years  under  such  circumstances  as  to  make  her 
irremovable  therefrom.  (Onardians  of  West  Ham 
Union  v.  Churchwardens  of  St.  Matthew,  Bethnal 
Green.)      818 

POWER  OP  APPOINTMENT. 
General  power  of  appointment — Appointment  by 
will — Death  of  appointee  in  lifetime  of  donee  of 
power  —  Destination  of  appointed  property. — A 
freehold  house  was  conveyed  to  a  trustm  to  such 
uses  as  £.  J.  should  by  deed  or  will  appoint,  and 
in  default  of  appointment  to  the  use  of  her 
husband  B.  J.,  his  heirs  and  assigns.    E.  J.  by 
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hor  will  derircd  the  abore  honse  by  the  deserip- 
tion  "my  meaaoure"  to  B.  J.,  who  predeceased 
her.  Held,  that  E.  J.  had  ehown  an  intention  to 
make  the  property  her  own,  and  that  it  therefore 
passed  to  her  heir-at-law.  {Coxva  v. 'B.owitLni.)  page    89 

PBACnCE. 

Aotion  —  Belief  sonitht  by  defendant  in  respeot 
of  matter  not  ariain;  ont  of  nor  incidental 
to  plaintiiPe  oanse  of  action — Xo  oonnter-olaim 
deliTered,  nor  writ  iasned  in  cross  action. — Where 
an  aetion  ia  brought  against  a  defendant,  and  he 
also  seeks  relief  against  the  plaintiff  in  respeot  of  a 
matter  which  is  not  in  any  way  arising  oat  of  nor 
incidental  to  the  plaintiff's  canse  of  action,  he  is 
not  entitled  to  apply  by  way  of  motion  in  the 
plaintiff's  action,  bnt  mnst  deliver  a  oonnter- 
«laimor  iasne  a  writ  in  a  oroaa-aotion.    (Carter  v. 

F«!y.) 786 

dministiation — ^Action — Persons  served  with  notioe 
of  jndffment — Notioe  of  hearing  on  farther  con- 
sideration,— As  a  general  role  poTBona  served  with 
notice  of  a  indgment  or  order  onder  Order  XVI., 
r.  40,  who  have  not  entered  an  appearance,  need 
not  M  served  with  notice  of  the  hearing  on  farther 
caosideration.  In  an  action  by  one  benflciary 
against  the  trustees  of  a  will,  the  nsnal  jadgment 
was  given  for  administration  and  ezeoation  of  the 
tmsts  of  the  will.  This  judgment  was  served 
upon  the  other  beneficiaries  under  Order  XTI., 
r.40.  None  of  them  entered  an  appearance.  Held, 
that  it  was  not  necessary  to  serve  them  by  filing 
or  otherwise  with  notice  of  the  hearing  on  further 
oonndeiation,  the  order  asked  for  not  requiring 
them  to  pay  money  nr  otherwise  afFeoting  them 

personally.    (Be  Bolfe  ;  Tyson  v.  Johnson.) 624 

Continning  canse  of  action — Injnnction — Inquiry  as 
to  damages — Assessment  of  damages  down  to  date 
of  chief  clerk's  certificate. — ^A  continuing  cause  of 
aetion,  in  respect  of  which  damages  can  be  as- 
sessed down  to  the  time  of  the  assessment,  within 
the  meaning  of  Order  XXXVI.,  r.  58,  is  a  cause  of 
action  which  arises  from  the  repetition  of  a  series 
of  acta  of  the  same  kind  ss  tbat  for  which  the 
action  was  brought ;  the  object  of  the  rule  being 
to  prevent  the  necessity  of  bringing  repeated 
actions  in  respect  of  repeated  acts  of  the  same 

natnra.    (Hole  v.  The  Chard  Union.)     52 

Costa — Compulsory  purchase — Payment  of  purchase 
maaey  out  of  court — Be-inveatmeut — Erection  of 
new  bnildinga — Lands  Clansea  Consolidation  Act 
1845. — The  costs,  charges,  and  expenses  of  an  in- 
vestment of  a  fund  paid  into  court  by  a  pubUc 
aathority,  under  the  Lands  Clauses  Consolidation 
Act  1845,  in  the  erection  of  new  buildings,  and  of 
obtaining  the  order,  snd  the  costs,  charges,  and 
expenses,  including  the  architect's  fees,  properly 
inonrred  in  or  about  or  in  relation  to  the  contract 
for  tiie  execution  of  the  works,  were  ordered  to  be 

paid  by  the  public  authority.    (B«  Arden.) 506 

•—  Investment  of  purofaase  money  —  Supple- 
mental petition — Improvement — Settled  Land  Act 
1882. — ^In  Aug.  1893  an  order  was  made  on  the 
petitioD  of  persons  interested  nnder  a  settlement, 
approving  toe  investment  of  certain  moneys  paid 
into  coort,  for  land  compnlsorily  taken  by  the 
Hetropolitsn  Board  of  Works  in  constructing 
■•wers  necessary  for  developing  the  land  taken  as 
abnilding  estate.  The  estimated  cost  of  the  pro- 
posed works  was  3968i.  When  specifications  and 
detailed  plans  were  prepared,  it  was  fonnd  neces- 
sary to  alter  the  line  of  the  proposed  aewer,  and 
tenders  having  been  obtained  for  the  work,  as 
altered,  the  lowest  tender  was  43i3I.,  3751,  above 
the  estunate  on  which  the  former  order  was  made. 
The  petitioners  now  presented  a  supplemental 
petition,  aekin|r  that  the  constmntion  of  the 
altered  sewer  might  be  approved  as  an  investment, 
and  the  m<meys  raised  out  of  the  fnnds  in  conrt. 
No  objection  was  made  to  the  order,  but  the 
London  County  Council  objected  to  pay  the  costs 
of  both  petitions,  on  ^e  ground  that  the  second 
petition  was  only  made  necessary  by  the  blunder 
of  the  petitioners,  and  that  the  investment  of  the 


additional  sum  required,  being  only  3751.,  might 
have  been  obtained  on  summons  nnder  B.  S.  C. 
Order  LV.,  r.  2  (7).  Held,  that,  as  the  application 
was  in  effect  to  vary  an  order  made  on  petition, 
it  could  not  properly  be  made  by  anmmons,  and 
the  council  must  pay  the  coats  of  both  petitions. 
(Re  Sanders.) page  755 

Oosta — Jariadiction  —  Prohibition — Judicature  Act 
1890. — The  Queen'a  Bench  Diviaion  haa  jnriadio- 
tion,  upon  making  absolute  a  rule  nUi  for  a  prohi- 
bition, to  give  coats  to  a  suoceaafnl  applicant. 
(Beg.  V.  The  Juatioea  of  the  County  of  London 
and  the  London  County  Council.)    148 

Money  paid  in  under  special  Act— Costs  of 

petition  for  payment  ont — Jurisdiction — Enles  of 
Supreme  Court  1888.  —  The  Commisaioners  of 
Sewers,  acting  under  the  powers  of  a  private  Act, 
compnlsorily  pnrohased  certain  trust  heredita- 
ments, and  paid  the  purchase  money  into  court .  The 
trustees  now  applied  for  payment  ont  to  them  of 
this  snm,  and  aaked  that  toe  commissioners  should 
pay  the  costs  of  the  petition.  The  private  Act 
miide  no  provision  for  the  payment  ont  of  conrt  of 
money  paid  in  nnder  the  Act.  Held,  that,  under 
sect.  5  of  the  Supreme  Court  of  Judicature  Act 
1890,  jurisdiction  has  been  conferred  on  the  court 
to  exercise  its  discretion  with  regard  to  these 
costs,  and  to  order  the  commissioners  to  pay  them. 
(BeKsher.)     68 

New  trial — Coats  of  former  trial  to  abide  the 

result  of  new  trial — Meaning  of  "  result." — The 
Court  of  Appeal  having  made  an  order  for  the 
new  trial  of  an  action,  coata  of  former  trial  to 
abide  the  reanlt  of  new  trial "  :  Held,  t)>pA  "  the 
result"  in  this  order  meant  "the  result  as  to 
oosts."  (Brothertouv.  The  Metropolitan  District 
Bailway  Joint  Committee.) .218 

Taxation — Interlocutory  order  —  Interest  on 

taxed  oosts — Date  from  which  interest  ia  to  be 
oalcalated.— Sect.  18  of  1  &  2  Vict.  o.  110  applies 
to  an  interlocutory  order  of  the  Chancery  Divi- 
sion, by  which  costs  are  ordered  to  be  paid  by  one 
party  to  another,  and  such  costs  when  taxed  carry 
interest  from  the  date  of  the  order.  (Taylor  v. 
Eoe.) 238 

Debenture-holders— Sale  of  undertaking — Deben- 
tnre-holdera'  action.  —  The  West  Metropoliiaan 
Tramways  Company  was  incorporated  in  1882  by  a 
special  Act  of  Parliament.  It  had  issued  deben- 
tures which  became  due  in  June  1893,  bnt  were 
not  paid.  Some  of  the  holders  brought  an  action 
for  the  realisation  of  their  security.  A  receiver 
and  manager  had  been  appointed  in  the  action 
(69  L.  T.  Sep.  N.  S.  560  ;  (1893)  3  Ch.  437).  The 
receiver  now  moved  for  a  sale  of  the  undertaking 
as  a  going  concern,  and  at  the  same  time  applied 
for  leave  to  spend  4000i.  in  his  hands  in  the  re- 
pair of  old  and  purohaae  of  new  rolling  stock,  in 
order  to  enable  the  undertaking  to  be  sold  favour- 
ably. Held,  tbat  the  court  had  power  to  sell  the 
nndertaking.  The  fact  that  the  Tramways  Act 
1B70,  sects.  42  and  44,  oontomplates  a  sale  by  the 
promoters,  and  in  case  of  insolvency  a  detormina- 
tion  of  their  powers  by  the  Board  of  Trade, 
shows  that  the  Legislature  were  not  providing  for 
a  perpetual  control  of  the  undertaking  by  the 
body  of  directors  created  by  the  Act,  and  dis- 
tingnishes  the  case  of  a  tramway  company  from 
railway  or  other  companies,  within  the  principle 
of  Gardner  v.  The  London,  Chatham,  and  Dover 
Railway  Company  (15  L.  T.  Esp.  N.  S.  404,  552 ; 
L.  Bep.  2  Ch.  201).  Leave  was  also  given  to  spend 
40001.  in  the  receiver's  hands  as  asked.  (Bartlett 
V.  The  West  Metropolitan  Tramways  Company.)  491 

Discovery — Interrogatories— Discretion  of  jadge. — 
An  action  was  brought  by  the  plaintiff  against  the 
defendants,  B.  and  A.,  the  executors  of  a  testator 
who  died  in  April  1888,  with  whom  the  plaintiff 
had  been  in  partnership.  The  action  arose  ont  of 
a  dispute  as  to  what  was  the  amount  which  the 
estate  of  the  testator  was  entitled  to  receive  for 
his  share  in  the  partnership  buainess.  B.,  besides 
being  an  executor  of  the  testator,  was  a  partner 
of  the  plaintiff.  Therefore  A. ,  the  other  execntor, 
obtained  leave  to  defend  the  action  on  behalf  of 
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himaelf  and  B.,  and  all  the  snbgeqnent  prooeed- 
ingfB  in  the  action  -were  consequently  oondncted 
by  A.  alone.  Under  the  Bnlet  of  Conit  of  Not. 
1893,  the  plaintiff  obtained  leave  to  administer 
inteno^toriea  for  the  examination  of  both  the 
defendants.  The  snmmona  for  leave  to  deliver 
the  interrogatories  came  before  North,  J.  in 
chambers,  and  hia  Lordehip  ordered  certain  of  the 
interrogatories  objected  to  by  the  defendants  to 
be  atmck  out,  but  as  regarded  the  remainder  of 
them  made  the  order  aa  asked,  notvithstandintr 
the  opposition  of  the  defendants  to  any  interroga- 
tories at  all  being  administered.  A.  appealed 
from  that  order  on  the  ground  (1)  that  the  plain- 
tiff had  no  right  to  administer  interrogatories  to 
B.  as  well  as  to  A.,  because  hia  answers  might  be 
preindicial  to  A.,  who  was  alone  defending  the 
action;  and  (2)  that  the  interrogatories  were 
premature,  inaamnah  as  to  order  the  defendants 
to  answer  the  greater  part  of  the  interrogatories 
would  be  equivalent  to  oompelling  them  at  the 
preaent  stage  of  the  prooeedings  to  prepare  for 
trial  on  the  merits  and  to  disclose  their  aae  ;  and 
that,  therefore,  €be  interrogatories  were  unneces- 
sary and  oppressive.  Held,  that  the  fact  'that  A, 
had  obtained  liberty  to  defend  the  action  alone 
was  no  ground  for  objecting  to  the  delivery  of 
interrogatories  to  B. ;  and  that  the  plaintiff  conld 
not,  on  that  account,  be  deprived  of  his  ordinary 
remedy  to  interrogate  both  defendants.  Held 
also,  that  North,  J.  having  exercised  his  discre- 
tion as  to  the  allowance  of  the  interrogatories,  his 
order  could  cot  be  disturbed,  for  no  appeal  ought 
to  be  entertained  from  an  order  for  leave  to 
admini'ter  interrogator'es  under  the  Bulea  of 
Nov.  1893,  unlpsa  there  was  some  material  error, 
or  some  serious  question  of  principle  involved, 
or  some  substantial  injustice  done,  it  not  beinj; 
the  function  of  the  Court  of  Appeal  to  look 
throngh  the  interrogatories  allowed  by  a  judge  of 
first  instance  to  see  whether  they  had  or  had  not 
been  properly  allowed,  and  rule  6  of  Order  XXXI, 
of  the  Bnlrs  of  Court  1883  being  still  in  force  to  ° 
enable  objections  to  be  taken  in  answer.    (Peek 

V.  Bay.)     pcige  769 

Discovery — Poslponement  of  inrpection— Question 
of  law  to  be  determined — Amendment  of  plead- 
ings.— A  common  order  for  discovery  was  made 
against  defendants,  who  made  an  affidavit  of 
documents,  of  which  there  were  a  large  number, 
and  then  applied  by  summons  that  icsi>eotion 
might  be  postponed  until  certain  qnestions  of  law 
mentioned  in  the  anmmons  had  been  determined. 
These  qnestions  of  law  were  not  raised  by  the 
pleadings.  Held,  that  the  statement  of  defence 
should  be  amended  so  as  to  raise  the  points  of  law 
which  the  defendants  desired  to  have  determined, 
and  that  the  court  then  had  jurisdiction  under 
Order  XXV.,  r.  2,  to  order  the  points  of  law 
to  be  set  down  for  hearing,  and  to  postpone 
the  inspection  until  they  had  been  disposed 
of.  (Lever  v.  Land  Securities  Company  Limited. 
Do     Carteret     v.     Land     Securities    CJompany 

Limited.) 323 

— ^  Action  for  maintenance  —  Interrogatories  — 
Befnssl  to  answer.— Maintenance  is  an  indic- 
table offence  at  common  law,  and  the  defen- 
dant in  an  action  in  which  he  is  charged  with 
supporting  a  previons  plaintiff  in  litigation  in 
which  he  had  no  common  interest  is  entitled  to 
refuse  to  answer  interrogatories  on  the  ground 
that  they  may  criminate  him.     (Alabaster  and 

others  t).  Harness  )       875 

Evidence — Commission— Examination  of  defendants 
resident  abroad— Order  XXXVII.,  r.  5.— The  prin- 
ciples applicable  to  the  case  of  a  plaintiff  asking 
for  a  commission  to  examine  himself  are  not  appli- 
cable to  the  case  of  a  defendant ;  and  where  defen- 
dants were  resident  in  South  Africa,  an  applica- 
tion by  then  to  have  their  evidence  taken  in  that 
country,  under  the  circumstances,  allowed.  (Bsss 

V.  Woodford.) 22 

Execution— Eeceiver. — ^The  Judicature  Act  1873, 
s.  25,  sub-sect.  8,  has  not  given  to  the  court  power 
to  appoint  a  receiver  in  a  case  in  which  the  Court 


of  Chanc?ry  formerly  was  unable  to  do  so.   (Harris 

V.  Beanohamp  Brothers.)    page  636 

Farther  oonaideration — Beport  of  official  referee — 
No  motion  to  vary  report— Evidence  on  which 
referee  based  report — Bules  of  the  Supreme  Conr^ 
1883,  Order  XXXVI.,  r.  54.— If,  upon  the  further 
consideration  of  an  action,  one  of  the  parties  asks 
the  court  to  adopt  the  report  of  the  official  referen 
made  in  the  action,  the  court  will  not,  at  th» 
reqneetof  the  opposite  party,  go  behind  the  report 
and  vary  it  by  looking  into  the  evidence  on  which 
the  referee  based  it,  where  that  party  has  given 
no  notice  of  motion  to  vary  the  report  or  remit 
the  cause  or  matter  for  rehearing,  (Be  Fitton's 
Estate  ;  Hardy  «.  Fitton.) 337 

Habecu  corpus— Coite — Jurisdiction  to  award. — The 
effect  of  sect.  5  of  the  Judicature  Act  1890  is  to 
extend  the  jurisdiction  of  the  conrt  over  costs  by 
placing  within  its  discretion  the  costs  of  all  pro- 
ceedings except  those  exempted  by  virtue  of 
sect.  4.  The  costs  of  an  application  for  a  writ 
of  h^ibeas  corpiu  awarded.  (Beg.  v,  Hansel 
Jones.)      S4& 

Husband  and  wife — Conveyance  by  wife — Application 
to  dispense  with  cononrrence  of  husband — Juris- 
diction in  Chancery  Division. — Under  the  existing 
arrangements  for  the  distribution  of  the  bnsinees 
of  the  courts,  an  order  under  sect.  91  of  the  Fines 
and  Beooverlea  Act  1833  will  not  be  made  in  the 
Chancery  Division  in  an  ordinary  case,  though 
there  may  be  jnrisdiction  in  the  Chancery  Division 
to  make  it,  and  a  judge  of  that  division  might 
exercise  snch  jurisdiction  under  special  oironm- 
stances.  (Bs  Ellen  Oilea  and  the  Fines  and 
Becoveries  Act  1833.) 757 

Interpleader  order— Power  of  district  registrar  to 
issue — Order  XXXV.,  r.  6. — A  district  registrar 
has  no  power  to  make  an  interpleader  order. 
(Hood  and  Sons  v.  Yates  ;  Derrett,  claimant.)     ...  .537 

Irregular  judgment  —  Setting  aside  —  DefatUt  of 
appearance— Judgment  signed  for  more  than  dne 
when  judgment  signed  — Under  Order  XTII.,  r.  3,  . 
which  provides  that,  where  the  writ  is  indorsed 
for  a  liquidated  demand  and  the  defendant  fails  to 
appear,  the  plaintiff  "  may  enter  final  judgment 
for  any  sum  not  exceeding  the  sum  indorsed  on 
the  writ,  together  with  interest  .  .  .  and 
costs,"  judgment  in  default  of  appearance  must 
be  signed  only  for  the  amount  actually  due  at  the 
time  of  signing  judgment.  A  judgment  signed  for 
more  than  the  amount  actually  due  ia  an  irregular 
judgment,  which  the  defendant  is  entitled  to  have 
set  aside  ex  debito  justitia;.    (Hughes  v.  Justin.)  36% 

Judgment— Application  by  exeoatora  of  deceased 
judgment  creditor  for  a  rei'eiver  and  an  injunction 
— '•  Parties  entitled  to  execution." — The  execu- 
tors of  a  deceased  judgment  creditor  applied  for 
the  appointment  of  a  receiver  of  the  judgment 
debtor's  property,  and  for  an  injnnotiou  against 
the  judgment  debtor  dealing  with  his  property. 
Held,  that  the  executors  of  a  deceased  judgment 
creditor  cannot  obtain  an  order  for  the  appoint- 
ment of  a  receiver  of  the  judgment  debtor  s  pro- 
perty and  an  injunction  against  the  judgment 
debtor  dealing  with  it.  The  appointment  of  a. 
receiver  of  the  property  or  interest  of  the  judg- 
ment debtor  is  not  ''execution"  within  the 
meaning  of  Order  XLII.,  rr.  8  and  23.  (Norbom 
r.  Norbnrn.)    411 

Judgment-roll  erroneously  made  up — Estoppel  in 
subsequent  proceedings — Court  of  equity — Inj  unc- 
tion.— Where  the  judgment-roll  in  an  action,  aa 
made  up,  does  not  accurately  represent  that  which 
really  was  found  at  the  trial,  a  court  of  equity 
ought  not,  in  a  subsequent  proceeding  between  the 
same  parties,  to  grant  the  plaintiff  an  injunction 
to  enfbrce  a  right  which  was  not  established  by 
any  finding  of  the  jury  in  the  former  proceedings, 
notwithstuiding  what  appears  on  the  face  of  the 
judgment  roll.    (Want  v.  Mosa  and  Wife.)   178 

Landa  Clauaea  Act  (8  &  9  Vict.  c.  18)— Be-invest- 
ment — Costs — Apportionment — Surveyor's  fee — 
Scale  fee. — On  a  petition  by  the  charities  known 
as  the  fiishopsgate  Foundation,  which,  by  arrange- 
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ment  betwef  n  the  petitionera  and  the  respondents, 
certain  public  bodies  who  had  pnrohased  different 
portiona  of  the  charity  lands,  was  treated  as  one 
for  re-investment  in  land  as  far  as  the  costs  were 
concerned,  the  qnestinu  arose  whether  these 
should  be  borne  rsteably  or  eqnaUy  as  between 
the  respondents.  Held,  that,  as  the  general  rnle 
laid  down  in  Ex  parte  The  Bishop  of  London 
(2  L.  T.  Hep.  N.  S.  365,  and  3  L.  T.  Bop.  N.  8. 
224  ;  2  De  O.  F.  &  J.  14),  that  these  costs  sboald 
be  borne  in  eqnal  shares,  only  applied  to  snch 
costs  as  were  not  readily  apportionable,  and  not  to 
thft  ad  valorem  stamp  duty  and  the  surveyor's  fee, 
whioh  should  be  paid  rateably,  the  fact  that  the 
scale  fee  had  been  adopted  on  the  purchase  of  the 
land  for  re-investment  in  the  present  case  readily 
furnished  a  means  of  apportionment,  and  there 
being  a  great  ineqnalitv  in  the  amounts  of  pur- 
chase money,  these  costs  should  be  apportioned 
to  the  extent  of  the  scale  fee.  (R«  Bishopsgate 
Fonudation.)    page  231 

Order  for  payment  of  costs — Leave  to  issue  writ  of 
sequestration — Four-day  order. — Under  Order 
XLin.,  r.  7,  of  the  Bnles  of  Court  1883,  an  order 
giving  leave  to  issue  a  writ  of  sequestration  forth- 
with to  enforce  the  payment  of  costs,  no  four-day 
order  being  necessary,  is  substituted  for  the  sub- 
poena according  to  the  old  Chancery  practice, 
under  which  payment  of  costs  where  no  time  was 
fixed  was  enforced  by  subpcena,  upon  proof  of 
service  of  which  and  nonpayment  a  writ  of  seques- 
tration might  issue  as  of  oonrse.  (SeLnmley; 
Hood-Barrs  v.  Cathcart.)     780 

Order  XTV. — Ejectment— Estoppel. — An  action  of 
ejeotment,  brought  by  a  landlord  against  a  tenant, 
in  which  the  ciroamstances  under  which  the 
tenant  came  into  possession  are  in  dispute  is 
not  a  case  in  which  the  plaintiff  should  be 
allowed  to  sign  judgment  under  Order  XIV. 
of  the  Bnles  m  the  Snpreme  Court  (Australia), 
which  is  identical  with  the  English  order.  A 
plaintiff  io  ejeotment  cannot  rely  upon  an  alleged 
eatoppel  on  the  part  of  the  defendant  to  relieve 
him  from  the  necessity  of  proving  his  own  title, 
when  the  facts  out  of  which  such  estoppel  arises 
are  in  dispute  in  Uie  case.    (Jones  v.  Stone.)      ...  174 

Originating  summons — Summons  for  an  order  upon 
a  solicitor  to  deliver  up  papers. — A  summons  for 
an  order  upon  a  solicitor  to  deliver  np  papers  to 
his  client,  not  taken  out  in  any  pending  proceed- 
ing, is  not  aa  "  originating  summons."  (Be  Hoi- 
loway ;  £x  parfe  Pallister.) 615 

Partner* — ^Action  against  copartners  in  firm  name — 
— Judgment  against  the  firm — Execution — Betire- 
ment  of  one  partner  before  action  brooght — Non- 
liability of  retired  partner  unless  served  with  writ. 
— In  an  action  on  promissory  notes  the  defendants, 
copartners,  were  (ued  in  the  name  of  the  firm, 
and  the  writ  of  summons  was  served  at  the  house 
of  business  of  the  firm.  Before  the  plaintiff  com- 
menced the  action,  and  to  his  knowledge,  one  of 
the  partners,  the  appellant,  retired  from  the 
partnership.  The  retired  partner  was  not  served 
with  the  writ,  he  did  not  appear  to  the  writ,  nor 
did  he  admit  he  was  a  partner,  nor  had  he  been 
adjudged  to  be  a  partner.  The  plaintiff  obtained 
judgment  against  the  firm  by  default.  Held,  that 
the  plaintiff  was  not  entitled  to  take  out  a  sum- 
mons for  an  order  to  obtain  leave  to  issue  execu- 
tion against  snch  retired  partner,  or  to  have  his 
liability  tried  and  determined  under  Order 
XI>VIllA.,r.  8,  as  he  had  not  served  him  with  the 
writ  of  enmmons  in  accordance  with  the  proviso 
to  rule  3  of  that  order.  (Wiggan  v.  Cox,  Sons, 
Buckley,  and  Co.) 656 

Payment  into  conrt — Action  for  libel  in  newspaper 
^Payment  in  under  statute — Damsges  awarded 
less  than  sum  paid  in — Who  entitled  to  money  in 
conrt. — Payment  into  court  by  the  defendant 
under  the  8  A  9  Vict.  c.  75,  in  an  action  for  a  libel 
in  a  newspaper,  is  subject  to  the  ordinary  rules  aa 
to  T»2rment  into  court  when  there  is  no  denial  of 
liability,  and.  accordingly,  where,  in  snch  an 
action,  the  defendant  pleaded  that  there  was  no 


actual  malice,  no  gross  negligence,  and  that  an 
apology  had  been  inserted,  and  paid  502.  into 
conrt  as  amends,  and  the  jary  found  this  plea 
proved,  and  awarded  the  plaintiff  one  farthing 
damages,  the  plaintiff  was  held  entitled  to  the 
501.  in  conrt,  notwithstanding  that  the  jury  had 
awarded  one  farthing  only.  No  change  has  been 
made  in  the  practice  as  to  payment  out  in  such  cases 
by  the  rule  (r.  22  of  Order  XXII.)  whioh  forbids 
the  amount  paid  into  court  to  be  communicated 
to  the  jury.  (Dunn  v.  The  Devon  and  Exeter  Con- 
stitutional Newspaper  Company  Limited.)     ...page  503 

Payment  into  court — Admission — Admission  by  parol 
—Order  XXXII.,  r.  6.— F.  and  her  children,  the 
plaintiffs  in  this  action,  were  entitled  to  a  share 
of  the  residuary  estate  of  a  testator  who  died 
in  1872.  Defendant,  the  surviving  trustee  of 
the  testator,  bad  never  given  the  plaintiffs  any 
acironnt,  but  down  to  Christinas  1892  had  paid 
what  he  alleged  to  be  the  income  of  the  share  to 
F.  After  that  date  he  paid  nothing.  The  plain- 
tiffs having  applied  in  vain  for  accounts,  took  out 
a  summons  for  administration  of  the  testator'a 
estate.  After  service  of  this  snmmons  the  defen- 
dant called  on  the  plaintiff's  solicitors  and  said 
that  if  the  summons  was  adjourned  for  a  short 
time  he  would  appoint  new  trustees,  and  pay  over 
to  them  the  plaintiff's  share.  Being  questioned' 
aa  to  the  investment  of  the  trust  funds,  he  ad- 
mitted that  the  trust  funds,  the  plaintiff's  share 
of  which  he  said  amounted  to  about  535i.,  were 
not  invested,  but  that  part  of  them  was  in  a  bank, 
and  the  remainder  in  his  own  hands.  The  defen- 
dant failed  to  find  the  money  as  promised,  and  the- 
flaintiffs  then  commenced  this  action  to  have, 
heir  share  ascertained  and  paid.  They  now 
moved,  under  Order  XXXII.,  r.  6,  that  the  defen- 
dant might  be  ordered  to  pay  into  conrt  the  5351. 
admitted  to  be  in  his  hands  as  aforesaid.  The 
defendant  did  not  appear.  The  affidavits  contain- 
ing the  above  statement  had  been  served  upon  him 
with  the  notice  of  motion.  Held,  that  an  admis- 
aion  under  Order  XXXII.,  r.  6,  need  not  be  in 
writing,  and  as  the  statement  that  he  had  made 
such  an  admission  bad  been  brought  to  the  defen- 
dant's attention  and  not  denied,  be  must  be 
ordered  to  pay  the  money  into  court.  (Re  Beeny  ; 
Ffrench  v.  Sprotaon.) 160' 

Person  suing  in  formd  pauperis — Action  dismissed 
for  non-appearance  at  trial — Action  restored  on 
condition  of  pajing  costs — No  solicitor  acting  for 
pauper — Notice  of  motion  not  signed  by  a  eblici- 
tor — Order  XVI.,  r.  29. — A  person  suing  in  formd. 
pauperis,  to  whom  no  solicitor  has  been  assigned, 
and  for  whom  no  solicitor  is  acting,  may  serve  a 
notice  of  motion  which  is  not  signed  by  a  solici- 
tor. When  an  action  by  a  person  suing  in  forma 
pauperis  has  been  dismissed  upon  his  non-appear- 
ance at  the  trial,  he  may  be  ordered  to  pay  costs 
aa  a  condition  of  having  his  action  restored. 
(Jacoba  V.  Crnsha  and  others.) 524 

Beceiver — Heal  estate  in  Ireland — Discretion  of 
English  conrt. — On  an  application  for  the  appoint- 
ment of  a  receiver  of  real  estate  in  Ireland  great 
weight  onght  to  be  given  to  the  provisions  of  the 
Legislature  for  dei^ing  with  ancb  matters  under 
the  Snpreme  Court  of  Judicature  Act  (Ireland) 
1877,  and  sect.  57  thereof.  But  where  ttae  sppU- 
canta  were  willing  that  the  present  agent  of  the 
Irish  estates,  who  had  never  experienced  any 
difficulty  in  collecting  the  rents,  should  bie 
appointed  receiver,  the  conrt  considering  that  the 
difficulties  attending  the  appointment  of  a  receiver 
of  Irish  estates  by  the  English  court  were  con- 
siderably modified  by  that  circumstance,  ap- 
pointed nim  receiver.  The  trustees  of  a  marriage 
settlement  dated  the  25th  July  1877,  at  the 
instigation  of  the  huaband  and  wife,  sold  certain 
rentonarge  stock  representing  property  settled  by 
the  wife,  and  advanced  the  proceeds  of  such  sale 
to  the  husband  upon  the  security  of  an  equitable 
mortgage  of  certain  Irish  estates,  subject  to  other 
incumbrances,  and  thereby  committed  a  breach  of 
trust.  The  husband  had  bronght  into  settlement 
a  sum  of  5000{.  secured  by  mortgage  of  the  said 
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Mtktei.  By  deed  of  the  12th  An«.  1893  the 
hTiabuid  for  yalne  asaigned  his  life  interest  under 
the  lettlement  in  the  said  mortgagre  debt  to 
C.  J.  S.  There  was  a  remainderman  nnder  the 
■ettlement  in  existence.  There  was  Uttle  eri- 
denoe  as  to  the  oironm^tanoes  of  the  assignment. 
Held,  that  at  the  date  of  the  assignment  there  was 
an  eqnity  in  the  remaindermen  against  the 
hnsband,  whioh  vested  in  the  trostees  on  payment 
into  oonrt  of  40001.  Bentcharge  Stock.  Apart 
from  special  oircnmstaDoes  which  had  not  been 
■hoim,  the  assignment  was  snbject  to  that  equity. 
The  appointment  of  the  receiver  must  therefore 
extend  to  the  interest  of  C.  J.  S.  in  the  assign- 
ment till  trial  or  farther  order.    (Bolton  v.  Cnrre 

and  oUiers.)     page  759 

Security  for  costs — Foreign  plaintiff— Action  n^n 
foreign  judgment. — The  rules  by  which  a  foreign 
plaintiff  is  nsnally  required  to  give  security  for 
coats  is  equally  applicable  when  uie  action  is  npon 
a  foreign  judgment  as  when  the  action  ia  upon  any 
other  claim.    (Orozat  v.  Brodden  and  others.)    ...  522 

Specially  indorsed  writ — Landlord  and  tenant — 
Beoovery  of  land — Kotioe  to  quit  on  forfeiture — 
Order  III.,  r.  6  (f). — The  writ  in  an  action  by  a 
landlord  against  his  tenant  for  the  recovery  of 
land  cannot  be  specially  indorsed  when  the  notice 
to  qnit  relied  npon  by  the  plaintiff  is  founded  upon 
a  forfeiture.    (Arden  v.  Boyce.)       480 

Stay  of  execntion  upon  terms — Payment  of  costs  to 
solicitor  upon  undertaking  to  repay  if  appeal 
successful — Power  of  court  to  enforce  under- 
takiog — Appeal  snccessfnl,  but  execution  stayed. 
— The  Court  of  Appeal,  upon  the  application  of 
the  defendant,  granted  a  sta^  of  execution,  pend- 
ing an  appeal  to  the  Divisional  Court  from  the 
judgment  of  an  official  referee,  upon  the  terms 
that  the  defendant  should  pay  into  court  the 
•mount  for  whioh  judgment  had  been  given  against 
him,  and  also  pay  the  coats,  as  soon  as  taxed, 
to  the  plaintiff's  solicitor  npon  his  personal 
undertaking  to  repay  the  same  if  the  appeal 
diould  be  sncoeasfnl.  The  defendant  complied 
with  these  terms.  The  appeal  succeeded,  but 
execution  was  stayed  pending  an  appeal  by  the 
plaintiff  to  the  Court  of  Appeal.  The  defendant 
applied  to  the  Court  of  Appeal  for  an  order  that 
tue  plaintiff's  solicitor  should  pay  the  costs. 
Held,  that  the  court  had  power  to  enforce  the 
undertaking  given  by  the  solicitor,  and  to  order 
him  to  repay  the  costs,  and  that  the  stay  of  execu- 
tion granted  by  the  Divisional  Court  did  not  affect 
that  undertaking.    (Swyny  v.  Harland.)      227 

Tenant  for  life — Leaseholds  —  Posaesaion  —  Title 
deeds — Summons — Mortgagee  —  Trustee  —  Be  ver- 
■ioner.  —  Originatiag  summon*  issued  by  two 
ladies,  tenants  for  life  of  certain  leaseholds  and 
railw^r  stock,  asking  for  possession  and  delivery 
up  to  tiiem  by  the  defendants,  the  trustees,  of  the 
muniments  of  title.  The  plaintiffs  bad  mort- 
gaged their  life  interest.  Held,  that  the  appli- 
cation could  be  made  by  originating  summons ; 
if  one  trustee  is  a  beneficiary,  he  should  transfer 
his  duty,  and  the  other  trustee  should  be  sepa- 
rately represented ;  a  reversioner  is  not  a  neces- 
sary party,  but  ia  entitled  to  appear  at  his  own 
expense ;  a  mortgage  onght  to  be  made  a  party, 
and  is  entitled  to  his  coeta.  Held,  that  the  appli- 
cants on^ht  to  be  put  into  possession  npon  giving 
nndertakmgs  to  protect  the  trustees,  and  pa^ng 
their  costs ;  that  the  applicants  were  not  entitled 
to  have  the  muniments  of  title  handed  over  to 
them ;  that  the  refusal  to  give  the  powers  under 
the  Settled  Estates  Act  1877  in  Re  Peake'e  Settled 
Estates  (69  L.  T.  Bep.  281;  (1893)  3  Ch.  430) 
to  two  ladies  must  not  be  oonstmed  gene- 
rally, but  only  with  reference  to  that  particular 
oase ;  that  no  trustee  having  a  fiduciary  power  to 
appoint  trustees  can  exercise  that  power  by  ap- 
pomting  himself  alone,  or  with  any  other  person. 
Re  Newen  ;  Newen  v.  Barnes.; 653 

Third-party  notice— Action  for  accounts — Plaintiff 
beneficiary  of  testatrix  —  Defendants  executors 
of    testatrix. — ^An  action  was  brought  by  bene- 


ficiaries nnder  a  will  for  accounts,  the  defend- 
ants being  the  two  executora  of  the  will  and 
other  beneficiaries  thereunder.  The  two  de- 
fendant ezecntora  claimed  to  be  entitled  to  an 
indemnity  out  of  the  estate  of  the  late  tenant 
for  life  under  the  will  in  reroect  of  leases  arising 
out  of  certain  investments  of  trust  moneys  under 
the  will,  and  before  delivering  their  defence  moved, 
on  appeal  from  an  order  made  in  chambers,  for  leave 
to  issue  a  third-party  notice  under  Order  XTI., 
r.  48,  against  one  of  the  plaintiffs,  and  a  stranger, 
as  oo-ezecutora  with  one  of  the  two  defendant 
executors  of  the  late  tenant  for  life  under  the  will, 
in  order  to  raise  the  claim  of  the  defendant  execu- 
tors to  an  indemnity  out  of  the  estate  of  the  late 
tenant  for  life ;  but  it  was  not  proposed  to  serve 
the  defendant  executor,  who  was  also  the  third 
executor  of  the  late  tenant  for  life,  with  the  third- 
party  notice.  Held,  that  the  motion  was  premature, 
being  before  delivery  of  any  defence  in  the  action ; 
and  that  the  oase  did  not  come  within  Order  XVI., 
r.  48 :  and  the  motion  was  dismissed  with  costs. 
(Re  Oilson  ;  Oilson  V.  Oilson.)   page  723 

Trial — Witness  called  by  jndge — Bight  of  crosa- 
examination— Diacretion  of  jndge. — If  the  judge 
at  a  trial  oalla  as  a  witness  a  person  who  has  not 
been  called  by  either  side,  counsel  have  no  ri((htto 
cross-examine  such  witness ;  but  if  such  witness 
^ves  any  evidence  which  affects  either  party,  the 
judge  will  generally,  in  the  exercise  of  hia  diacre- 
tion, give  leave  to  croaa-examine  upon  anch 
evidence,  but  not  to  cross-examine  at  large. 
(Conlson  V.  Disborough.)     617 

Writ  —  Foreign  firm  with  English  agent  —  Writ 
against  firm  in  firm  name — Setting  aside  writ — 
Carrying  on  business  within  jurisdiction. — A  writ 
was  issned,  under  Order  XLVIIIa..,  r.  1,  a^inst  a 
firm  in  the  firm  name.  The  firm  was  a  foreign  firm 
carrying  on  buaineas  abroad,  bat  the  members 
of  the  firm  were  British  subjects.  They  employed 
the  plaintiff  to  purchase  goods  in  England  for 
shipment  to  them  abroad,  and  one  of  the  partners 
was  generally  in  England  and  chose  the  goods  to  be 
purchased  The  plaintiff  ordered  and  paid  for 
these  goods  in  his  own  name  and  forwarded  the 
same  to  the  defendant  firm  abroad,  and  he  re- 
ceived from  the  defendants  sums  of  money  on 
account  from  time  to  time,  leaving  a  balance  for 
which  the  writ  was  issned.  The  writ  having  been 
served  personally  on  one  of  the  partners  while  in 
England:  Held,  that,  upon  the  facts,  the  defen- 
dant firm  did  not  carry  on  business  within  the 
jarisdiction,  and  that  consequently  there  was  no 
anthorily  for  issuing  the  writ  against  the  firm  in 
the  firm  name,  and  that  the  issue  and  service  of 
the  writ  onght  to  be  set  aside.  (Singleton  v. 
Boberts,  Stocks,  and  Co.)   687 

Writ   issned  without  leave  against   firm  in 

firm's  name — Foreign  firm  carrying  on  buaineas 
within  juriadiction — Partners  out  of  jurisdiction 
— Service  of  writ — Substituted  service. — Order 
XLVIIIa.,  r.  1,  provides  that  "any  two  or  more 
persona  .  .  .  being  liable  as  copartners,  and 
carrying  on  business  within  the  jarisdiction,  may 
be  sued  in  the  name  of  the  firm  of  which  they 
were  copartners  at  the  time  of  the  accruing  of  the 
oaase  of  action;"  and  rule  3,  that  where  persons 
are  so  sned,  "  the  writ  shall  be  served  either  on 
any  one  or  more  of  the  partners  or  at  the  principal 
place  within  the  jurisdiction  of  the  business  of  the 
partnership  upon  any  person  having  then  the 
control  or  management  of  the  partnersUp  buainees 
there,  and  auch  aervice  shall  be  deemed  good 
service  upon  the  firm  so  sned,  whether  any  of  the 
members  thereof  ate  out  of  the  jurisdiction  or  not, 
and  no  leave  to  issue  a  writ  against  them  shall  be 
necessary."  The  plaintiffs  issued  a  writ  against 
the  defendants  in  the  name  of  their  firm,  withont 
leave.  The  defendants  were  a  Natal  firm  carrying 
on  business  within  the  jarisdiction,  the  partziers 
being  out  of  the  jurisdiction.  'The  plaintiffs 
obtained  an  order  for  sabstituted  aervice  upon  one 
of  the  partners  by  serving  it  npon  hia  brother  in 
London,  and  the  writ  was  so  served.  Held,  that 
the  writ  was  properly  issued  against  the  defendants 
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in  the  name  of  their  Ann ;  bnt  that  tbe  Older  for 
snbatitnted  Berrioe,  and  the  service  thereunder, 
mnat  be  get  aside  becanse  the  writ  conld  not  be 
aerred  personally  npon  a  partner  out  at  the 
jnrisdiofaon,  and  therefore  ooold  not  be  serred 
upon  him  by  substitation.  (Woroester  City  and 
CJonnty  Banting  Company  v.  Firbsnk,  Panlinft, 

and  Co.) p«je  102,  443 

Writ  of  sequestration — BeooTery  of  judgment. — 
An  ordinary  indgment  for  the  recovery  of  a  debt 
is  not  an  order  to  pay  money  into  court  or  do  any 
any  other  act  in  a  limited  time  within  the  meaning 
of  Order  XLin.,  r.  6,  nor  a  judgment  for  the 
recovery  of  any  property  otherthan  land  or  money 
within  Order  XLII.,  r.  6,  and  therefore  cannot 
be  enforced  by  a  writ  of  sequestration.  Sequestra- 
tion is  a  proceeding  not  applicable  in  a  case  in 
which  there  has  been  no  contempt.  (Hulbert  and 
Crowe  V,  Cathcart.)      558 

PEINCIPAL  AND  AGENT. 

Authority  of  agent — Payment  to  agent  by  cheque — 
Didiononr  of  cheque — Liability  of  agent. — The 
plaintiff  was  owner  of  a  honiie  let  for  a  term  of 
years  on  a  lease  which  provided  that  the  tenant 
should  not  assign  witiiont  the  consent  in  writing 
of  the  plaintiff.  The  tenant  wished  to  assi^  the 
lease  to  A.  The  defendant,  who  was  an  auctioneer 
and  estate  agent,  acted  in  the  matter  for  the 
plaintiff,  who  gave  him  his  written  oonsent  to  the 
assignment,  but  told  him  not  to  part  with  it  until 
tbe  tenant  had  paid  him  the  rent  for  the  last 

a  Darter,  which  was  in  arrear.  A.  had  agreed  to  pay 
be  tenant  the  sum  of  3001.  for  the  lease.  The 
tenant  and  A.  met  the  defendant  for  the  purpose 
of  completing  the  transfer  on  a  Saturday  after- 
noon after  banking  hours,  and  neither  of  them 
came  provided  with  cash.  A.  and  the  then  tenant 
both  banked  at  the  same  bank.  A.  gave  the 
tenant  a  cheque  for  3001.,  and  after  some  demnr 
the  defendant  accepted  a  cheque  from  the  out- 
goin^r  tenant  payable  to  himself,  and  handed  him 
the  boence  to  assign.  This  cheque  was  for  252. 9a., 
of  which  221.  158.  was  tbe  amount  of  rent  in 
arrear,  and  the  balance  was  the  defendant's 
charges  in  the  matter.  The  cheque  was  dis- 
hononred,  and  the  ongoing  tenant  had  since  dis- 
appeared. He  had  removed  his  furniture  from 
the  house  on  Saturday  morning,  and  A.  had  after- 
wards moved  his  furniture  into  it.  Held,  that  no 
usage  or  custom  for  an  agent  to  take  a  cheque  in 
suon  a  case  had  been  proved ;  that  the  defendant 
had  exceeded  his  authority  in  giving  up  the  licence 
before  receiving  the  arrears  of  rent  in  ossh ;  and 
that  ho  was  Uable  to  pay  the  plaintiff  the  full 
amount  of  that  rent  as  damages.  (Pap6  v. 
Westacott.)      18 

PEOHIBITION. 

Want  of  jurisdiction  apparent  npon  face  of  proceed- 
ings^—Consent  to  jurisdiction  by  applicant — Dis- 
cretion of  Superior  Court. — Where  the  want  of 
jurisdiction  is  apparent  upon  the  faoe  of  the  pro- 
ceedings the  grant  of  a  writ  of  prohibition  is  of 
coarse,  and  the  applicant  cannot  be  precluded  by 
any  consent  or  acquiescence.  By  a  lease  it  was 
provided  that  all  the  provisions  as  to  procedure 
oostaioed  in  sects.  7-28  of  the  Agricultural  Hold- 
ings Act  1883  should  be  applicable  to  aU  claims 
for  compensation  under  the  lease.  The  tenant 
liBving  claimed  compensation  in  respect  of  matters 
which  were,  and  also  in  respect  of  matters  which 
were  not,  the  subject  of  oompeuEation  under  the 
Act,  an  arbitrator  made  an  award  giving  the 
tenant  compensation  in  respect  of  claims  within 
the  Act,  and  also  in  respect  of  claims  not  within 
the  Act,  speci^ng  the  several  matters  in  respect 
of  which  compensation  was  awarded.  The  tenant 
applied  for  and  obtained  an  order  from  the  County 
Oauxt  to  enforce  the  whole  award  under  sect.  24 
of  the  Act.  The  landlord,  who  had  acquiesced  in 
the  exercise  of  jurisdiction  b^  the  Couufy  Court, 
qmlied  for  a  writ  of  prohibition  against  the 
mforcing  of  the  award  under  sect.  24  of  the  Act, 


which  was  refused  as  a  matter  of  discretion  by 
the  Queen's  Bench  Division.  Held,  that,  as  the 
want  of  jurisdiction  was  apparent  upon  the  faoe 
of  the  award  in  respect  of  the  claims  which  were 
not  within  the  Agricultural  Holdings  Act  1883, 
the  writ  of  prohioition  must  be  granted  against 
enforcing  that  part  of  the  award  under  sect.  24  of 
tbe  Act.    (Farqnharson  v.  Morgan.)      page  152 

PXIBLIC  HEALTH. 
Diseased  meat— Guilty  knowledge  of  defendant  need 
not  be  proved. — In  a  summary  prosecution  under 
sect.  117  of  the  Public  Health  Act  1875  against  the 
owner  of  unsound  meat,  exposed  for  sale,  and 
intended  for  tbe  food  of  man  :  Held,  that  the 
absence  of  positive  proof  that  the  defendant  was 
aware  of  the  condition  of  the  meat  was  no  bar  to 

a  conviction.     (Blaker  v.  Tillstone.)       31 

Highway — Nuisance —  Sewer  gratings — Projection 
by  reason  of  wearing  away  of  road — Negligence  as 
to  road  only — Injury — Hipfhways  and  sewers  both 
vested  in  local  authority  —  Liability  —  Public 
Health  Act  1875. — ^In  consequence  of  a  defect  in  a 
highway  a  sewer  grating  projected  above  it,  and 
cansed  damage  to  the  jplaintifT's  horse.  The 
gating  was  in  good  repair  and  properly  inserted 
in  the  road.  Both  tbe  highways  and  sewers  of  the 
district  were  vested  in  the  local  authority  nnder 
the  Public  Health  Act  1875.  Held,  that,  th» 
damage  being  caused  by  the  defect  in  the  high- 
way, for  which  no  action  for  damages  conld  be 
maintained  against  the  local  authority,  as  they 
were  in  the  same  position  as  surveyors  of  the  high- 
way, the  fact  that  ther  had  control  both  of  the 
highways  and  sewers  did  not  render  them  liable. 
(Cuiver  v.  Horsham  Local  Board;  Thompson  v. 

Mayor  and  Corporation  of  Brighton.)    206 

Sewer— Definition  of— Drain  to  three  houses— A 
drain  passing  under,  and  receiving  the  sewage 
from,  three  houses  in  a  sewer  within  the  mean- 
ing of  the  Public  Health  Act  1875.    (Travis  v. 

XJttiey.)     24a 

tTrinal — Proper  and  convenient  situation — Nuisance 
— Where  a  site  has  been  selected  by  an  urban 
authority  acting  under  sect.  39  of  the  Publio 
Health  Act  1875,  as  proper  and  oonvenient  for  a 
public  urinal,  the  burden  of  showing  that  the  site 
selected  is  not  a  proper  and  convenient  site  within 
the  meaning  of  the  section  lies  on  the  person  com- 
plaining of  the  particular  site,  and  it  is  not 
sufBoient  for  him  to  suggest  other  sites  as  being 
more  proper  and  more  convenient.      (Pethick  v. 

Mayor,  &o.,  of  Plymouth.) 304 

Width  of  street — Laying  ont  "new  street"  as 
carriage  road — Bight  of  way — Bye-laws  of  local 
authority— Sect.  157  of  the  Public  Health  Act  1875 
provides  that  every  urban  authority  may  make 
bye-laws  with  respeci  to  the  level,  width,  and 
construction  of  new  streets.  Two  bye-laws  made, 
arising  ont  of  the  above  section,  provided  that 
every  person  who  shall  lay  out  a  new  street 
exceeding  100  feet  in  length,  as  a  carriage  road, 
shall  lay  out  such  street  of  a  width  of  not  less 
than  thirty-six  feet,  and  shall  lay  out  on  each  side 
of  such  new  street  a  footway,  &o.  Tbe  appellant 
became  lessee  of  a  piece  of  land  on  wnioh  he 
commenced  to  build  two  houses  ;  with  this  pieoe 
of  land  he  also  obtained  a  right  of  way  fifteen  feet 
wide  over  a  road  more  than  100  feet  in  length, 
which  led  past  tbe  piece  of  ground  on  which  he 
had  commenced  to  build.  The  appellant,  after 
commencing  to  build,  did  not  widen  this  right  of 
way  over  the  adjoining  road  to  the  width  of  thirty- 
six  feet.  The  appellant  was  summoned  by  the 
respondents  for  laying  out  a  new  street  of  a  width 
of  less  than  thirty- six  feet.  The  magistrates, 
finding  that  commencing  to  build  two  houses,  and 
other  facts,  constituted  a  laying  out  of  a  new 
street  as  a  carriage  road  of  a  less  width  than  thirty- 
six  feet  in  contravention  of  the  respondents'  bye- 
laws,  convicted  the  appellant.  Held,  that  what 
tiie  appellant  had  done  did  not  amount  to  laying 
ont  a  new  street  contrary  to  the  respondents'  bye- 
laws,  and  the  conviction  ought  to   be  quashed. 
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(Goziett,  a:  p.,  v.  The  Ifildon  Urbaa  Sinitary 
Anther  tj,  reaps.) page  414 

QUABTEB  SESSIONS. 
Continnine:  conrt — Praatioe — Consent  to  tax  oosts 
oat  of  aesaions. — A  oonrt  of  qoarter  aoasiona  is  a 
oontinning  ooart,  and  may  determine  the  effect  of  • 
an  order  made  at  a  prerioas  sessions.  Where 
nothing  has  been  aaid  to  the  contrary,  consent  to 
tax  the  costs  of  an  appeal  to  quarter  aeaaions  out 
of  sessions  may  be  implied  from  the  nniveraal 
cnstom  so  to  do.  (Midland  Bailiray  Company  r. 
Edmonton  Union.) 355 

Fraotice  in  licensing  appeal — Beerhouse  licence— 
Gronnda  of  refusal. — Where  licensing  jnstices  re- 
fused a  beerhouse  licence  without  specuyiog  upon 
-which  of  the  grounds  mentioned  in  32  and  33  Vict, 
c.  27,  s.  8  (which  were  the  only  grounds  upon 
which  they  ooold  act),  they  did  refuse  it,  as 
required  by  the  section,  and  the  applicant 
appealed  to  the  quarter  sessions :  Held,  that  he 
,  was  not  entitled  to  a  renewal  of  his  licence  as  of 
course,  but  that  the  Court  of  Quarter  Sessions 
were  entitled  to  go  into  the  merits  of  the  case  on 
the  appeal,  withont   farther  adjournment.      (Ex 

parte  Gorman  )       46 

—  Conrt  equally  divided— Alehouse  Act  1828— 
Where,  on  an  appeal  from  licensing  justices, 
the  magistrates  composing  the  Conrt  of  Quarter 
Sessions  are  equally  dlivided,  the  decision  appealed 
against  must  be  affirmed,  for  sect.  9  of  the  Ale- 
house Act  1828,  which  provides  that  questions 
respecting  licences  shall  be  determined  by  a 
majority  of  the  justices  present,  only  applies  to 
licensing  n^'etingi,  not  to  proceedings  at  quarter 
«essiona.    (£.' parts  Erans.)      45 

EAILWAT  COMPANY. 
Goods  on  hire-and-parohase  system— (Joods  deposited 
in  cloak-room  by  hirer — Goods  claimed  by  owner — 
Lies  of  railway  company  for  charges — Bulway  and 
Canal  Traffic  Act  1854—"  Seasonable  facilities  " 
—Cloak-room. — ^A  person,'  having  obtained  a 
machine  from  the  plaintilTs  upon  the  hire-and- 
purchose  Eyatem,  deposited  the  same  ac  the  cloak- 
room of  one  of  the  stations  of  the  defendants. 
The  machine  was  loft  at  the  cloak-room  for  several 
months,  when  the  hirer  gave  the  ticket,  which  he 
had  received  at  the  cloak-room,  to  the  plaintiffs, 
who  therenpon  demanded  that  the  defendants 
should  deliver  np  the  machine  to  them.  The  de- 
fendants declined  to  give  np  the  machine  until 
their  charges  for  warehousing  it  had  been  paid. 
The  Bailway  and  Canal  Traffic  Act  1854  requires 
railway  companies  to  afford  reasonable  facilities 
for  receiving  and  fornarding  passengers'  laggage. 
Held,  that  as  the  defendaJats  were  required  to 
afford  reasonable  facilities  for  receiving  pas- 
sengers' luggage,  and  a  cloak-room  at  a  railway 
station  was  such  a  reasonable  facility,  the  de- 
fendants were  entitled  to  a  lien  upon  the  machine 
for  their  charges.      (Singer  Manufacturing  Com- 

Sany  r.   London    and   Sonth- Western    ^ulivay 
ompany.) 17 

Tramway  converted  into  railway — Mines — Snbsi- 
dence— Adjacent  and  subjacent  supports — Injunc- 
tion— Damages  -  Bailway  s  Claosea  Act  1845. — An 
action  by  a  railway  company  to  restrain  the  defen- 
dants, the  lessees  of  certain  mines  under  the 
plaintiff's  line  of  railway,  from  working  their 
mines  in  such  a  way  as  to  injure  the  railway  by 
taking  away  the  necessary  support,  and  for 
damages.  By  a  private  Act  of  Parliament  ia 
1825  a  company  was  incorporated  with  power  to 
make  and  maintain  a  "  railway  or  tramroad,"  and 
to  take  lands  for  that  purpose.  By  sect.  25,  all 
mines  were  to  be  deemed  to  be  excepted  out  of  any 

'  conveyance,  and  might  be  worked  by  the  owners, 
thongh  in  such  a  manner  as  not  to  injure  the 
company's  works.  In  1S30  certain  surface  lands 
were  conveyed  to  the  company.  In  1855,  by  an 
Act  of  Parliament,  there  being  only  a  horse  tram- 
road  then  in  existence,  the  Act  of  1823  and  sub- 
sequent Acts  were  repealed,  and  provisions  were 


made  for  altering  the  line  so  as  to  be  suitable  in 
curves  and  inclines  for  locomotive  engines.  The 
Lands  Clauses  Act  1845  and  the  Railways  Clanses 
Act  1845  were  incorporated  with  the  Act,  but  it 
was  provided  that  anything  done  before  the  pass- 
ing of  the  Act  of  18»5,  nnder  the  repealed  Acts, 
should  be  as  valid  oa  if  they  were  not  repealed, 
and  that  the  Act  shonld  be  subject  and  without 
prejudice  to  everything  ao  done,  and  to  all  righta 
consequent  on  anything  ao  done.  The  company 
was  eventually  amalgamated  with  the  plaintiff 
company.  The  defendants  in  working  their  mines 
had  caused  subsidences  on  and  near  the  railwar, 
and  they  insisted  on  their  right  to  continue  work- 
ing unless  the  mines  were  bought  by  the  railway 
company  under  the  provisions  of  th«  Bailwaya 
Clanses  Act  1815.  The  plaintiffs  contended  that 
their  right  to  subjacent  and  adjacent  support  waa 
preserved  by  the  Act  of  1855.  Held,  that  the  sub- 
sidences wore  caused  by  the  defendants'  works, 
and  on  the  evidence  the  subsidences  had  been 
very  little  accelerated  by  the  working  of  the  rail- 
way ;  the  defendants'  predecessors  hi^  made  their 
bargain  in  1830  nnder  the  Act  of  1825,  and  there 
waa  no  reason  for  saying  that,  beoanae  the  railway 
was  nsed  in  a  somewhat  different  manner,  the 
rights  then  reserved  to  the  plaintiffs'  predecessors 
were  gone ;  the  plaintiffs  were  governed  by  the 
Bailways  Clanses  Act  1845  from  the  date  of  the 
Act  of  1855,  so  far  as  the  general  Act  was  uiplic- 
abie  to  any  particular  case ;  but  the  Act  of  1855 
had,  neither  by  express  words,  nor  by  implication, 
altered  the  express  contract  entered  into  in  1830 
nnder  the  Act  of  1825,  the  rights  nnder  which  Act 
were  reserved  by  the  Act  of  1855.  Injunction 
granted  and  inquiry  directed  as  to  damages, 
(Great  Western  Bailway  Company  v.  The  Cefn 
Cribbwr  Brick  Company.) page  279 

Valnables  not  declared— Theft  by  company's  ser- 
vant—No negligence  on  part  of  company— Lia- 
bility of  company— Carriers  Act  1830— Bailway 
and  Canal  Traffic  Act  1851.— By  the  Bailway  and 
Cani^  Traffic  Act  1854,  a.  7,  "  the  company  are  to 
be  liable  for  loss  or  injury  to  goods  in  the  receiving, 
forwarding,  or  delivery  thereof,  occasioned  by  the 
neglect  or  default  of  the  company  or  its  ser- 
vants." Held,  that  this  section  does  not  include 
loea  by  the  theft  of  the  company's  servants  without 
negl'genoe,  and  therefore  that,  by  a  contract  or 
notice  brought  home  to  the  consignor,  the  company 
can  exempt  itself  from  liability  for  such  loss,  not- 
withstanding sect.  8  of  the  Carriers  Act  1830. 
(Shaw  f.  The  Great  Western  Bailway  Company.)  218 

Conatmotion  —  Compensation  —  Accommodation 
works. — Where  the  Legislature  imposes  upon  the 
promoters  of  an  undertaking  an  obligation  to 
conatmot  and  maintain  works,  they  must  bear  the 
cost  of  construction  and  maintenance,  in  absence 
of  provision  to  the  contrary.  By  a  ooloniiJ  Act, 
confirming  a  provisional  agreement  for  the  making 
of  a  railway,  power  to  take  lands  for  the  purposes 
of  the  undertaking  waa  veated  in  the  promotera, 
but  the  obligation  to  pay  compensation  was  im- 
posed on  the  Government,  who  were  to  conduct 
the  proceedings  for  ascertaining  the  amount  of 
compensation  payable.  The  promoters  were  to 
oonstmct  and  maintain  such  accommodation  works 
as  might  be  fixed  by  agreement  with  the  owners  of 
land  at  the  time  that  the  amount  of  compensation 
payable  was  settled.  Held,  that  the  person  ap- 
pointed nnder  the  Act  to  conduct  the  proceedings 
(or  ascertaining  the  compensation  to  be  paid  had 
power  to  bind  the  promotera  without  their  consent, 
and  contrary  to  their  express  instructions,  to  con- 
fetruct  such  accommodation  works  as  were  reason- 
ably necessary.  (West  India  Improvement  Com- 
pany r.  Attorney-General  of  Jamaica.)   60 

EATING. 
Approval  of  valuation  list — Notice  of  objection. — 
Sect.  18  of  the  Union  Assessment  Committee  Act 
1862  has  not  been  repealed  by  sect.  1  of  the  Amend- 
ment Act  of  1864,  and  before  the  valuation  list  can 
be  duly  approved  and  signed  so  as  to  be  the  laat 
valoationlut  legally  in  force,  twenty-eight  daja 
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most  be  allowed  from  the  time  of  the  public  notioe 
of  the  depont  of  the  Talaatiom  list  by  the  orer- 
seers  for  reoeiTing  notice*  of  objeotion  from  over- 
•eera  or  from  pert ona  feeUnj^  themwWee  agfrrieved 
on  the  gronnd  of  unfairneBs  or  incorrectness  or 
omission.  (Beigate  Union  and  Chardiwardens, 
Ao.,  ot  Betchworth,  appa.,  v.  Sonth-Gastern  Bail- 
way  Company,  reap. ;  Same  and  Chnrohwardens, 
Ac,  of  Bnckland  v.  Same ;  Same  and  Chnrch- 
wardens,  &o.,  of  Chipst^ad  v.  Same;  Same  and 
Chnrchwaidens,  &o.,  of  Gatton  v.  Same ;  Same 
and  Chnrohwardens,  &o  ,  of  Merstham  v.  Same ; 
Same  and  Chnrohwardens,  &o.,  of  Beierate 
(FoMisn)  V.  Same.)     page  353 

Poor  rate — ^Assessment — Docks— Bocks  in  several 
parishes — "Parochial  principle" — Dock  railway 
— Stktntory  prohibition  agiinst  letting — Hypothe- 
iieal  tenant.— The  Hall  Duck  Company  owned 
and  oooapied  varions  docks,  with  wharves  and 
warehonses,  all  forming  one  system  ot  docks 
under  one  management,  bat  sitoate  in  several 
parishes  in  the  respondent  nniod.'  Acconbta  were 
Mpt  bj  the  company  which  showed  the  expenses 
and  earnings  attribntable  to  the  part  of  the  pro- 
perty situate  in  each  parish.  The  rateable  valne 
of  the  property  in  each  pariah  was  ascertained  by 
taking  the  valne  of  the  whole  of  the  property  and 
•pimrtioning  it  among  the  seTeral  parishes 
according  to  the  watiar  area  of  the  docks 
in  eaoli  parish.  The  dock  company  appealed 
against  that  mode  of  assessment.  Held,  that  the 
rateable  yalne  of  the  property  in  each  parish 
ooght  to  be  ascertained  upon  what  is  called  the 
"  parochial  principle  "  by  ascertaining  the  profit- 
earning  capacity  of  the  property  in  each  parish. 
Upon  the  dock  company's  property  there  were 
railway  and  tramway  lines,  in  respect  of  which 
tba  oompany  was  by  statate  prevented  from  taking 
toUa  and  from  letting.  Held,  that  the  rent  which 
•  tenant  might  reasonably  be  expected  to  give  for 
the  lines,  if  the  company  oonld  let  them,  ought  to 
be  taken  into  account  in  determining  the  rateable 
Talne  of  the  property.  (The  Hull  Docks  Company, 
apps.,  r.  The  Quardians  of  the  Scnlcoates  Union, 
reaps.)       742 

Rateable  Talne — Cotton-mills — Stoppage  owing 

to  strike— Union  Assessment  Act  1862.-— On  the 
7th  Nov.  oertain  cotton-mills  were  assessed  to  a 
poor  rate  for  the  ensuing  year,  according  to  the 
valuation  list  then  in  force,  as  going  and  working 
concerns,  no  allowance  being  made  in  respect  of 
a  strike,  throngh  which,  on  the  5th  Nov.  the  milU 
oeaaed  working,  and  did  not  resume  work  until 
the  2Sth  March  when  the  strike  ceased.  During 
this  period  they  wore  only  occupied  for  the  pur- 
pose of  keeping  the  machinery  in  good  working 
order  and  condition.  In  June  the  occupiers 
appealed  to  the  assessment  committee,  but 
obtained  no  relief;  and  on  appeal  to  quarter 
sessions  a  special  case  was  stated.  Held,  that 
the  assessment  committee  were  right  in  disregard- 
ing the  possibility  or  probability  of  a  continuance 
of  the  stoppage  of  the  mills  on  account  of  the 
strike ;  and  that  no  deduction  or  allowance  could 
be  made  in  respect  of  a  stoppage  oooarring  after 
the  rate  was  made.  (Hoyle  and  others,  apps.,  v. 
The  AsseasmeLt  Committee  of  the  Oldham  Union, 
wspa.)       741 

Sawera  —  Sewage    works  —  Bateability   of  — - 

Besefioial  ooonpation— Parochial  Assessment  Act 
1836. — The  appellants  were  the  occupiers  of  a 
sewage  farm  and  works,  which  comprised  a  pump- 
iiig  station,  together  with  a  "rising  main"  np 
which  the  sewage  was  forced  from  the  pnmping 
station  to  tanks,  from  which  the  sewage 
was  carried  to  different  parts  of  the  farm 
by  _  "  sewage  carriers,"  and  "efBuent  oul- 
Tsrts  "  by  means  of  which  the  effluent  was 
carried  through  pipes  underground  and  dis- 
charged into  a  natural  watercourse.  On  behalf 
of  the  appellants  it  was  contended  that  they 
were  not  rateable  in  respect  of  the  "rising  main," 
"  sewage  oatriers,"  and  "eiBuent  culverts."  Held, 
that  they  all  formed  part  of  the  sewage  works,  and 
that  tiui  aj!pel|4Hita.wwe  therefore  rateable  in 


respect  thereof.  (The  Mayor,  Aldermen,  and 
Burgesses  of  Leicester,  apps..  v.  The  Church- 
wardens and  Overseers  of  the  Poor  of  the  Pariah 
of  Beaumont  Leys  and  the  Assessment  Committee 
of  the  Barrow-on-Soar  Union,  resps.)     page  G59 

EESTBAINT  OF  TBADE. 
Contract— Breach-Agreement  by  vendor  of  busi- 
ness not  to  "  carry  on  or  be  in  anywise  interested 
in  "  any  similar  business — Business  carried  on  by 
wife  of  vendor  trading  separately. — The  defen- 
dant, who  had  been  carrying  on  the  business  of  a 
grocer  under  the  style  of  "T.  P.Hancock,"  sold 
his  business  to  the  plaintiff,  and  entered  into  an 
agreement  not  to  "carry  on  or  be  in  anywise  in- 
terested in  "  any  similar  business  within  a  speci- 
fied area.  About  seven  years  later  the  wife  ot  the 
defendant,  desiring  (against  his  wishes)  to  start 
her  nephew  in  bnsiness,  opened  a  grocer's  shop 
within  the  specified  area,  and  carried  on  business 
there  under  the  style  of  "  Mrs.  T.  P.  Hancock." 
The  business  was  managed  by  the  nephew,  and 
the  defendant's  wife  took  some  part  in  carrying  it 
on,  but  the  defendant  took  no  part.  The  money 
necessary  for  carrying  on  the  business  was  found 
by  the  wife  out  of  her  separate  estate,  and  no 
mone^  whatever  was  contributed  by  the  defendant, 
nor  did  he  share  in  the  profits  in  any  way.  He, 
however,  assisted  his  wife  in  obtaining  the  lease 
of  the  shop  in  her  own  name,  and,  as  she  was  dis- 
abled by  rheumatism  from  writing,  he  wrote  for 
her  a  circular,  inviting  "  old  friends  "  to  oome  to 
the  shop.  He  also  handed  copies  of  the  circular 
to  some  few  persons,  including  a  tenant  of  his 
own,  and  introduced  the  nephew  to  some  provision 
merchants,  and  attended  at  the  bank  when  his 
wife  opened  the  banking  account  for  the  business 
in  her  own  name.  Held,  that  there  had  been  no 
breach  of  the  agreement  by  the  defendant,  in- 
asmnoh  as  he  was  neither  "carrying  on"  nor 
"  interested  in  "  his  wife's  business  within  the 
meaning  of  the  agreement.  (Smith  i'.  Han- 
cock.)     163,  578 

SALE  OF  FOOD  AND  DRUGS  ACTS. 

Adulteration — Food,  definition  of — Sale  of  baking 
powder  containing  injurious  ingredients. — Baking 
powder  is  not  an  article  of  food  or  an  article 
used  for  food  within  sect.  2  of  the  Food  and 
Drugs  Act  18(5;  and  the  seller  of  a  baking 
powder  composed  of  bicarbonate  of  soda 
(20  per  cent.),  ainm  (40  per  cent.),  and  pow- 
dered rice  (40  per  cent.)  cannot  be  convicted 
nnder  sect.  3,  althongh  one  of  the  results  of  the 
chemical  action  between  the  alum  and  the  bicar- 
bonate of  soda  is  to  leave  in  the  bread,  A,o.,  into 
which  the  baking  powder  has  been  introduced,  a 
residue  of  hydrate  of  alumina,  a  substance  which 
is  injurions  to  the  health  of  man.  (Jones,  app. ,  v. 
James,  reap.) 351 

Milk  —  Amendment   of  summons  —  Summary 

Jurisdiction  Act  1818.  —  A  consignor  of  milk 
having  been  summoned  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act  1875,  the  evidence 
against  him  disclosed  an  ofiTenoe  under  sect.  3  of 
the  Amendment  Act  1879.  Held,  that  the  variance 
was  curable  by  sect.  1  of  the  Summary  Jurisdic- 
tion Act  1848,  and  that  the  appellant  was  rightly 
convicted.    (Hiett,  app.,  v.  Ward,  resp.)      374 

Milk — Particulairs  o(  offence- Summons — Insuf- 
ficiency of  particulars — Jurisdiction  of  justices. — 
Sect.  10  of  the  Sale  of  Food  aud  Drugs  Amend- 
ment Act  1879  provides  that  "  in  all  prosecutions 
under  the  principal  Act  .  .  .  particulars  of  the 
offence  or  offences  against  the  said  Act  of  which 
the  seller  is  accused  .  .  .  shall  be  stated  on  the 
summons,"  Held,  that  the  omission  of  suoh 
particulars  from  the  summons  does  not  deprive 
the  justices  of  jurisdiction,  but  merely  entitles 
the  defendant  to  an  adjournment  of  the  heariuf^  of 
the  case,  in  the  event  of  the  justices  being 
satisfied  that  he  is  prejudiced  by  such  omission. 
(Neal,  app.  v,  Derenish,  reap.) C28 

Diluting  rum— Certificate  of  analyst— Form  of— 
"  Excess  of  water  beyond  that  allowed  by  Act  of 
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SUBJECTS  OF  CASES. 


Parlument  " — Food  and  Drugs  Amendment  Act 
1879. — In  an  information  a^runst  the  respondents 
nnder  sect.  6  of  the  Food  and  Dmgs  Act  1875,  for 
selling  to  the  prejndioe  of  the  pnrohaaer  one  pint 
of  mm,  which  was  not  of  the  natnre,  snbstence, 
and  quality  of  the  article  demanded,  the  certificate 
of  the  analyst  was  as  follows :  "  I  find  that  the 
sample  oontains  an  excess  of  water  over  and  above 
what  is  allowed  by  Act  of  Parliament.  I  esti- 
mate the  excess  of  water  at  13  per  cent,  of  the 
entire  sample.  I  am  of  opinion  that  the  said 
sample  is  not  a  sample  of  genuine  ram."  By 
sect.  18  of  the  Act  the  analyst's  certificate  mnst 
be  in  the  form  contained  in  the  schedole  to  the 
Act.  By  sect.  21  the  certificate  of  the  analyst  is 
sufficient  evidence  of  the  facts  therein  stated, 
nnless  the  defendant  require  that  the  analyst  be 
called  as  a  witness.  In  this  case  the  analyst  was 
not  called  as  a  witness.  Held,  that  the  certificate 
was  not  in  snoh  a  form  as  to  amonnt  to  evidence 
npon  which  the  defendant  could  be  convicted. 
Tne  duty  of  the  analyst  was  to  state  the  propor- 
tion of  water  in  the  rum,  leaving  it  to  the  jnstices 
to  decide  whether  it  was  in  excess  of  that  i^owed 
by  Act  of  Parliament.    (Newby  v.  Sims.)    ...page  105 


SiLE  OF  GOODS. 
Hize-and-pnichase  agreement — Power  to  terminate 
hiring  by  retnm  of  goods — Agreement  to  buy — 
Ooods  pawned  by  hirer— Factors  Act  1889.— The 
plaintiff  entered  into  a  written  agreement  with 
B.  by  which  he  let  on  hire  to  B.  a  piano  npon 
certain  terms  by  which  (inter  alia)  B.  agreed  that 
he  wonld  pay  the  plaintiff  instalments  of  lOs.  6d. 
a  month  nntil  eighteen  guineas  were  paid,  and 
that  if  be  did  not  duly  perform  the  agreement  the 
plaintiff  might  terminate  the  hiring  and  retake  the 
piano  ;  and  the  plaintiff  a^ed  that  B.  might  ter- 
minate the  hiring  by  delivering  ap  the  piano  to 
him,  and  that  if  the  full  sum  of  eighteen  guineas 
should  be  punctually  paid,  the  piano  should 
become  the  sole  and  absolute  property  of  B.,  but 
until  that  sum  was  paid  it  should  continue  to  be 
the  sole  property  of  the  plaintiff.  After  receiving 
the  piano,  and  paying  a  few  of  the  monthly  instal- 
ments, B.  pawned  the  piano  with  the  defendant. 
Upon  B.  failing  to  pay  the  next  instalment  the 
plaintiff  claimed  the  piano,  and  brought  this 
action  against  the  defendant  to  recover  it.  The 
defendant  relied  on  eect.  9  of  the  Factors  Act 
1889,  by  which  it  is  provided  that,  where  a  person 
having  bought  or  agreed  to  buy  goods  obtains 
with  the  consent  of  the  seller  possession  of  the 
goods,  the  delivery  by  that  person  of  the  goods 
under  a  pledge  to  any  person  receiving  the  same 
in  good  faith  and  without  notice  of  any  lien  or 
other  right  of  the  original  seller  in  respect  of  the 
goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  were  a  mercantile  agent  in 
possession  of  the  goods  witii  the  consent  of  the 
owner.  Held,  that  the  agreement  between  the 
plaintiff  and  B.  was  an  agreement  to  buy  within 
sect.  9.    (Helby  V.  Matthews.) 837 

Price — Nonpayment  —  Cause  of  action— County 
Court — Jurisdiction. — In  an  action  for  money 
payable  for  goods  sold  and  delivered,  nonpayment 
of  the  money  is  part  of  the  cause  of  action. 
Therefore,  under  sect.  74  of  the  County  Courts 
Act  1888,  such  an  action  may  be  commenced  by 
leave  of  the  judge  or  registrar  in  the  County  Court 
in  the  district  of  which  the  price  of  the  goods  is 
to  be  paid.  (The  Northey  Stone  Company  Limited 
V.  Gidney.)      82 

Sale  of  wheat  to  be  shipped— "  8000  tons,  10  per 
cent,  more  or  less"— Option  of  vendors  to  ship 
more  or  less — Payment  by  cash  against  bill  of 
lading— Tender  of  bill  of  lading  for  3800  tons— 
Befnsal  to  accept. — By  a  contract  in  writing  K. 
bought  from  B.  "  about  3000  tons  of  wheat  (10 
per  cent,  more  or  less)  to  be  shipped  by  steamer  " 
from  India,  _  payment  to  be  made  by  cash  in 
London  within  seven  days  from  delivery  of  invoice 
in  exohange  for  bill  or  bills  of  lading.  In  the 
contract  there  was  the  following  clause  :  "  Sellers 
have  option  of  shipping  less  than  the  minimum 


quantity,  in  which  case  the  price  of  the  quantity 
short  shipped  of  the  medium  quantity  will  be 
settied  at  the  value  of  the  day  of  the  appropria- 
tion. Sellers  can  also  exceed  the  maximnm 
quantity,  in  which  case  the  excess  over  the 
medium  quantity  will  remain  for  their  account." 
B.  informed  K.  that  3800  tons  had  been  shipped 
on  the  Bombay^  and  that  he  appropriated  3000 
tons  of  that  shipment  to  the  oontraot  with  K., 
and  he  subsequent  sent  K.  an  invoice  for  3000 
tons  en  Bombay.  The  bills  of  lading  of  the  3800 
tons  were  two  for  1750  tons  each  and  two  for  250 
tons  each.  K.  offered  to  deliver  to  B.  either  all 
the  bills  of  lading  or  two  for  1750  tons  each,  but 
B.  refused  to  accept  the  tender  or  to  pay  any  jpart 
of  the  price.  Held,  that  the  buyers  were  entitied 
to  delivezy  of  a  bill  or  bUls  of  lading  for  the 
amonnt  of  wheat  which  they  had  bought,  and 
were  entitled  to  refuse  the  tender  made  by  the 
sellers,  (fie  An  Arbitration  between  Keighley, 
Maxted,  and  Co.  and  Bryan,  Durant,  and  Co. 
(No.  2.)      „    pajelSS 

SCHOOL    BOABD. 
(See  Bankbtjptct.) 

SETTLED  LAND  ACTS. 

Equitable  tenant  for  life— Married  woman — ^Trust 
for  sale — Poesession. — Summons  by  Mrs.  B.,  who 
was  twenty-four,  and  her  husband  thirty,  to  be 
let  into  possession  or  receipt  of  the  rents  and 
profits  of  a  settled  estate,  vested  in  trustees  in 
trust  for  sale,  witii  power  to  postpone ;  the  income 
of  the  proceeds  of  sale,  or  the  rents  and  profits  of 
the  eetote  till  sale,  being  held  in  trust  for  Kia.  B. 
for  her  separate  use,  without  power  of  anticipa- 
tion, and  the  trustees  having  extensive  powers  of 
management  under  the  settlement ;  and  also  to  be 
allowed  to  exercise  all  the  statutory  powers  of  a 
tenant  for  life,  except  those  of  sale  and  exchange. 
Held,  that,  in  the  exercise  of  the  judicial  discretion 
of  the  court,  the  clainidff  was  entitied,  upon  pay- 
ing the  costs  of  the  application,  and  upon  giving 
proper  undertakings  for  the  protection  of  the 
estate  and  the  trustees,  to  be  let  into  possession, 
and  to  exercise  all  the  statutory  powers  asked  for. 
The  Settied  Land  Acts  afford  an  additional  ground 
for  the  court's  exercising  its  discretion  favoniably 
to  the  tenant  for  life  under  those  Acts.  (Ke 
Bagot's  Settlement ;  Bagot  V.  Kittoe.) 229 

Mansion-house  —  Bebuilding  —  Annual  rental  — 
Capital  money  in  hand  applicable  to  rebuild- 
ing.— A  tenant  for  life  of  settied  land  pulled 
down  part  of  the  old  mansion-house  on  the  estate, 
and  erected  on  the  old  site  and  on  fresh  ground  a 
building  containing  a  billiard-room,  a  smoking- 
room,  and  otiier  rooms  and  offices,  and  also  a 
kitohen,  servants'  hall,  and  other  domestic  accom- 
modation, converted  the  old  kitchen  into  a  hall, 
added  the  old  hall  to  the  drawing-room,  raised  the 
ceilings  of  the  other  rooms,  made  other  internal 
re-arrangements,  and  raised  the  roof  of  the 
house.  To  provide  funds  for  the  work,  he  bor- 
rowed on  the  security  of  the  settled  land  a  sum 
repayable  by  annual  instalments.  A  summons 
was  taken  out  by  him,  asking  that  capital  money 
in  hand  forming  part  of  the  settlra  proper^ 
might  be  applied  to  an  amount  not  exceeding  one- 
hau  the  annual  rental  of  the  settied  land,  in  pay- 
ing off  the  annual  instalmente  of  capital  as  they 
became  dne.  Held,  that  whether  a  "  rebuilding  ' 
within  sect.  13,  sub-sect,  (iv.)  of  the  Settied  Land 
Act  1890,  of  a  mansion-hoase,  had  taken  place, 
was  a  question  to  be  determined  upon  the  circum- 
stances of  each  case,  and  that,  in  the  case  in 
question,  there  had  been  such  a  "rebuilding"  of 
the  mansion-house.  Held  also,  that  the  "aimnal 
rental"  within  sect.  13,  sub-sect,  (iv.)  of  the 
Settled  Land  Act  1890  did  not  include  anj[tliliig 
in  respect  of  the  mansion-hoase  and  park  in  the 
occupation  of  a  tenant  for  life,  nor  in  nwpeot  of 
a  farm  held  and  farmed  by  him,  but  did  not  include 
the  rental  value  of  a  farm  unoocnpied  tempo- 
larily,  though  usually  let  to  a  tenant.  {Ra 
Walker's  Settled  Estate.)  ^    >.    ^    ^    ^    .  289 
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Settled  Umd — Application  of  capital  money — New 
roof  to  house — Heating  apparatoa — "Addition  to 
or  alteiation  in  "  bmlding. — The  placing  of  a  new 
roof  on  a  honae  in  substitution  for  an  old  roof, 
which,  at  the  time  the  tenant  for  life  sncceeded 
to  the  nettled  estate,  was  so  dilapidated  that  it 
waa  useless  to  repair  it :  Held  to  be  an  "  altera- 
tion "  within  sect.  13.  sab-sect.  ii.  of  the  Settled 
Land  Act  1890,  and,  being  reasonably  necessary 
and  proper  to  enable  the  honse  to  be  let,  the  cost 
of  the  new  roof  allowed  to  be  paid  ont  of  capital 
money ;  but  the  erection  of  a  neatinfr  apparatus 
for  the  porpoae  of  rendering  the  hoase  more 
oomfortable  and  oonrenient  for  ooonpation  held 
not  to  be  an  "  addition  to  or  alteration  in  "  the 
bmlding  within  the  same  snb-seotion,  and  the  oost 
thereof  not  allowed  to  be  paid  ont  of  capital 
money.    (Be  Gaskell's  Settled  Estates.) page  SSi 

Tenant  for  life — Sale  by  several  tenants  for  life — 
Solioitora — Costs. — ^An  order  for  the  appointment 
of  tmatees  for  the  purposes  of  the  Settled  Laiid 
Aot  was  made  on  the  application  of  all  the  parties 
(twentj-&Te  in  number)  who  oonstitated  the 
persons  entitled  to  exercise  the  power  of  a  tenant 
for  life  under  the  Settled  Land  Aot  1882.  The 
property  was  sold,  and  on  sach  sale  F.  acted  as 
solicitor  of  the  vendors,  being  instructed  for  that 
pnipose  by  about  fonr-fif  ths  of  the  several  paxties. 
The  others  instructed  independent  solicitors. 
This  was  a  motion  on  behalf  of  two  sets  of  inde- 
pendent eoUoitors,  to  vary  an  order  made  in 
chambers  disallowing  their  costs  ont  of  the  pro- 
ceeds of  sale.  Held,  that  the  independent 
solicitors  were  not  entitled  to  their  costs  ont  of 
the  proceeds  of  sale  :  Motion  refused  with  costs. 
(Be  Smith ;  Smith  f.  Lancaster.)     871 

SETTLEMENT. 

Equitable  estate — Limitations — No  words  of  inheri- 
tance— life  interest — Constmotion. — In  1845  W. 
Tolnntarily  settled  an  equity  of  redemption  in 
certain  freehold  estates  in  trust  for  his  wife  for 
life,  with  remainder  to  himself  for  life,  and 
after  his  death  in  trust  for  his  children. 
The  question  now  arose,  what  interests  the 
ohildien  took,  W.  and  his  wife  being  both  dead. 
Held,  that  an  equitable  limitation,  by  way  of 
tmst  executed,  now  has  the  same  oonstznotion  as 
a  le^sl  limitation,  and  in  tiie  absence  of  words  of 
inheritance  the  children  took  life  estates  only. 
(Be  Whiston's  Estate  ;  Lovatt  v.  Williamson.)   ...  681 

Settlement  of  personalty — Construction — Power  of 
sppointintr  income — Power  to  appoint  capital. — 
By  a  settlement  of  personalty  made  on  marriace 
the  trustees  were  to  stand  possessed  of  the 
"  dividends,  interest,  and  income "  of  the  trust 
funds  in  tnist  for  such  person  or  persons  as  the 
wife  should  by  her  wul  or  codicil  appoint,  and 
subject  to  such  appointment  (if  any)  of  "  the  said 
dividends,  interest,  and  income,"  to  stand 
posseeaed  of  "  the  said  trust  premises,  and  the 
drridends,  interest,  and  income  thereof,"  in  tmst 
for  such  person  or  persons  as  under  the  statutes 
of  distribution  would  have  become  entitled  thereto 
at  the  deatii  of  the  wife  if  she  had  died  possessed 
thereof  intestate  and  without  having  been 
married.  The  wife,  by  her  will,  appointed  the 
trust  funds  in  trust,  as  to  the  income,  for  her 
husband  for  life,  and  after  his  death  upon  trusts 
which  disposed  of  the  whole  interest  in  the  trust 
funds.  She  died  first,  and  afterwards  the  husband. 
On  a  snmmons  for  uie  determination  (inter  aUa) 
ci  the  question  whether  the  power  of  appointment 
given  to  the  wife  by  the  marriage  settlement 
extended  to  the  capitu  of  the  tmst  funds:  Held, 
that  the  power  of  appointment  over  the  dividends, 
interest,  and  income  of  the  trust  funds,  given 
hta  by  the  settlement,  extended  over  the 
o^rital  thereof.  (Re  L'Herminier;  Monnsey  v. 
Burboa.)  ...    ^    727 

SHIPPING. 
Bin  of  lading — Loss  by  perils  of  the  sea — Negli- 
gence— ^Boiden  ot  proof. — Where  a  bill  of  lading 


contains  the  oustomary  exception  of  loss  by  perils 
of  sea,  and  an  action  is  brought  by  the  smpper 
against  the  shipowner  for  damage  to  goods  shipped 
thereunder,  the  burden  will  rest  upon  the  plaintiff 
of  proving  that  the  damage  was  caused  by  the 
negligence  of  the  defendant's  servants.  (The  Olen- 
darroeh.) page  314i 

Charter-party — Chartered  freight  a  lump  sum — Sub- 
oharter — ^Bill  of  lading  freight  less  than  chartered 
freight — Cesser  clause,  construction  of — Liability 
of  charterers. — Where,  under  the  provisions  of  a 
charter-party,  a  ship  was  re-chartered,  and  the 
original  charter-party  contained  a  clause  that  the 
captain  should  sign  bills  of  lading  for  the  cargo 
at  any  rate  of  freight  required  without  prejudice 
to  the  charter-party,  and  also  a  clause  for  the 
cesser  of  the  charterer's  liability,  oonpled  with  a 
stipulation,  "the  owner  having  a  lien  on  the  cargo 
for  all  freurlit  and  demurrage  under  this  charter- 
par^:"  S^ld,that,  there  being  no  express  agree- 
ment to  the  contrary,  the  cesser  of  liability  did 
not  apply  so  far  as  the  lien  given  to  the  owner 
was  not  equivalent  to  the  liability  of  the  char- 
terers.   (Hansen  I'.  Harrold  Brothers.) 475 

Clause  as  to  advance  of  freight — Construc- 
tion of  —  Liability  of  shipowner.  —  Where  a 
clause  in  a  charter-party  provides  for  "  cash  for 
steamers'  ordinary  uabursementa  at  port  or  ports 
of  loading  .  .  .  to  be  advanced  ...  on 
account  of  freight  (captain's  receipts  to  be  con- 
clusive evidence  of  the  amount  of  such  advances, 
and  of  their  having  been  properly  made),  and 
balance  of  freight  on  right  and  lane  delivery  of  the 
cargo  in  cash ; "  the  fair  meaning  is,  that  the 
ship-owners  are  to  be  in  a  position  to  ask  through 
their  master  for  sufficient  to  pay  the  disburse- 
ments if  they  require  it,  but  not  otherwise.  (The 
Primula.) 25S 

Construction — Captain's  signature  to  bills  of 

lading— Penalty. — A  charter-party  entered  into 
between  plaintiffs  and  defendants  contained  a 
clause  in  the  following  terms  :  "  Captain  to  sign 
bills  of  lading  (at  plaintifF's  office)  without  respon- 
sibility as  to  weight,  and  as  presented  to  him, 
without  prejudice  to  tiie  tenor  of  this  charter- 
party,  within  twenty-four  hours  after  the  cargo  is 
on  board,  or  pay  id.  per  register  ton  per  day  (the 
first  day's  payment  being  due  on  the  expiration  of 
the  said  twenty-four  hours)  for  each  day*'  delay." 
The  captain  refused  to  s^gn  for  seventeen  days, 
but  the  owners  offered  to  sign  on  his  behalf  within 
twenty-four  hours.  In  an  action  by  the  charterers 
against  the  owners :  Held,  that  the  signature  of 
the  owners  was  not  sufficient  to  satisfy  the  pro- 
vision in  tibe  charter-party.  Also  that  the  clause 
was  one  for  a  penalty,  and  not  for  liquidated 
damages.    (The  Princeei.')       388 

Discharge    of    cargo  —  Despatch    money  — 

Sundays  and  f^te  days.  —  Where  a  charter- 
party  provided  that  a  ateamer  waa  to  be  "  dis- 
ohaiged  at  the  rate  of  200  tons  per  day,  weather 
permitting  (Sundays  and  fete  days  excepted), 
according  to  the  custom  of  the  port  of  discharge, 
and  if  sooner  disohsfged  to  pay  at  the  rate  of 
8s.  id.  per  hour  for  every  hour  saved,"  it  was  held 
that  Sundays  and  f^te  days  were  not  to  be  taken 
into  account  in  computing  the  number  of  hours 
saved  in  disoharffing,  and  hence  despatch  money 
was  payable  on  tiieaifferenoe  between  the  number 
of  hours  actually  taken  to  discharge  the  ship  and 
the  total  number  of  hours  allowed  by  the  charter- 
party.    (The  Qlendevon.)     416 

Full  cargo  not  loaded  —  Damages  —  Freight 

on  cargo  loaded  by  shipowner. — By  a  charter- 
party  the  defendants  contracted,  except  prevented 
by  fire,  to  load  the  plaintiffs'  ship  with  a  full 
cargo  of  jute  at  U.  17«.  6(2.  per  ton,  but  the 
captain  waa  to  sign  bills  of  ladhig  at  any  rate  of 
freight  without  prejudice  to  the  charter-party  or 
to  the  owner's  lien,  provided  the  bill  of  lading 
freight  in  tiie  aggregate  fully  covered  the  freight 
due  under  the  charter-party.  The  defendants  had 
shipped  7545  bales  of  jute,  when  a  fire  broke  out 
and  destroyed  5458  of  the  bales  and  delayed  the 
Bi^ng  of  the  ship.    The  freight  specified  in  the 
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bQlB  of  ladinir  for  tlie  gooda  bnmt  was  11.  Ss.  per 
ton.  The  defendants  then  lefnsed  to  ship  any 
Bore  goods,  and  the  plaintiffs  filled  the  ship  with 
cargo,  some  at  11.  S«.  ijer  ton,  and  some  at  a 
lower  rate.  The  plaintiff*  having  bionght  this 
aotion  to  recoTer  damat^s  for  breach  of  the 
oharter-party  by  the  defendants  in  not  having 
loaded  a  full  cargo :  Held,  that  with  regard  to  the 
bales  bnmt,  each  party  had  pro  tanto  fnl&lled 
their  respective  obligations  under  the  charter- 
party,  and  the  defendants  were  under  no  liabiliigr 
to  pay  freight  for  the  bales  burnt,  nor  bound  or 
entitled  to  reload  oargo  to  take  their  place ;  and 
that  the  freight  received  by  the  plaintiffs  for  the 
cargo  shipped  by  them  in  the  space  formerly 
occupied  by  the  bnmt  bales  ought  not  to  go  in 
reduction  of  any  damages  payable  by  the  defen- 
dants. Held  also,  that  the  fire  only  absolved  the 
defendants  from  payment  of  so  much  of  the 
freight  as  would  have  been  aotually  received  for 
the  goods  burnt,  viz.,  li.  6«.  ^er  ton,  and  not 
11.  178.  6d.  per  ton.    (Aitken,  Uibnm,  and  Co.  v. 

Ernsthausen  and  Co.) pag*  8S2 

Charter-party — Bestrsints  of  princes  and  rulers — De- 
murrage— Customary  mode  of  loadinir.— The  defen- 
dants oliaTtered  the  plaintiffs'  veetel  to  proceed  to 
Iqniqne,  in  Chili,  and  there  to  load  for  the  United 
Kingdom  a  oargo  of  3000  tons  of  nitrate  of  soda 
at  the  rate  of  200  tons  per  working  lay  day,  and 
after  provisions  as  to  the  lay  days  came  the  asnal 
clause  mutually  excepting  restraints  of  princes 
and  rulers,  political  diatnrbanoes,  or  impedimenta 
during  the  said  voyage.  At  the  trial  of  the  action 
the  learned  judge  loond  as  a  f aot  that  t^e  ordinary 
and  recognised  mode  of  loading  nitrate  at  Iqnique 
was  to  send  the  required  amount  of  nitrate  down 
by  railway  from  the  mines  direct  to  the  ship 
at  the  quay  when  she  was  ready  for  loading. 
When  the  ship  arrived  at  Iqniqne  considerable 
delay  was  caused  in  the  loading  by  reason  of  a 
oivil  war  having  broken  out,  and  the  mines  and 
the  railway  being  for  a  time  in  poaaeseion  of  the 
troops,  so  that  no  nitrate  could  be  sent  down  by 
railway  to  the  ship.  In  an  aotion  for  demurrage  ; 
Held,  that  the  delay  was  within  the  exception  in 
the   charter-party.    (Smith  and   Service  v.  The 

Bosario  Nitrate  Company  Limited.)        68 

Consignee  for  sale — Beceipt  of  goods  under  bill  of 
lading — Liability  for  freight — Deposit. — A  mere 
consignee  for  sale  of  a  cargo  shipped  abroad  and 
delivered  to  him  in  England  out  of  a  warehouse 
under  a  bill  of  lading,  is  liable  to  be  sued  for  the 
bill  of  lading  freight,  aithough  he  has  deposited 
the  amount  of  such  freight  under  the  provisions 
of  the  Merchant  Shipping  Acta  Amendment  Act 
1862,  as  the  deposit  is  not  equivalent  to  payment, 
but  is  only   security   for   payment.      (Fnrness, 

"Withy  and  Co.  «.  White  and  Co.)    463 

Managing  owner — Anthoritr  to  order  repairs — 
Liability  of  co-owners. — Where  the  oo-owners  of  a 
veesel  depute  the  managing  owner  or  ship'shusband 
to  employ  the  vessel  for  their  benefit  he  has 
authority  to  give  orders  for  the  neceosary  repair, 
fitting,  and  outfit  of  the  vessel,  and  the  fact  that 
the  vessel  is  insured  does  not  limit  such  authority. 
Semhle,  those  who  execute  the  repairs  to  the 
vessel  do  not  discharge  any  oiaim  they  may  have 
against  the  co-owners  by  reason  of  the  fact  that, 
they  being  unable  to  get  cash,  they  have  taken 
and  renewed  bills  on  account  in  their  dealings 
with  the  manasing  owner   in  respect   of   such 

repairs.    (The  Huntsman.) 386 

Master  and  seamen— Common  employment — Negli- 
gence— Unioaworthinees. — The  captain  and  crew 
employed  by  a  abipowner  in  the  navigation  of  a 
ship  are  fellow-servants  engaged  in  a  common 
employnient,  and  therefore  the  owner  is  not  liable 
for  negligence  of  the  captain  which  canses  injury 
or  death  to  one  of  the  crew.  A  ship  which  is 
properly  equipped  for  enoonntering  the  ordinary 
penis  of  the  sea  is  not  unseawortby  within  sect.  5 
of  the  Merchant  Shipping  Aot  1876  because  tbe 
captain  negligently  omits  to  make  nae  of  part  of 
her  equipment.  A  ship  was  constructed  with  an 
opening  in  her  bulwarks  which  conld  be  readily 


closed  by  fixing  a  movable  railing  and  stanchions. 
The  ship  sailed  with  tbe  railing  unfixed,  and  a 
storm  came  on,  and  one  of  the  crew  feU  through 
and  was  drowned.  Held,  that  the  owner*  were 
not  liable  for  a  breach  of  the  obligation  to  keep 
tbe  ship  seaworthy  daring  the  voyage  created  by 
sect.  5  of  the  Merchant  Shipping  Act  1876. 
(Hedley  v.  Pinkney  and  Sons  Steamship  Com- 
pany Limited.) page  C39 

Necessaries — Priority — Fraotioe. — Where  a  vessel 
has  been  sold  and  the  proceeds  brought  into  court, 
and  the  judgment  is,  in  the  usual  form,  expressed 
to  be  without  prejudice  to  other  claims  a^insi 
the  vessel,  and  reserving  all  questions  of  priority 
of  such  claims,  the  practice  of  the  court  now  is  to 
order  a  pro  rati  distribution  among  the  claimanta 
for  neceasaries,  as  the  conrt  holds  the  property 
not  only  for  the  first  plaintiff,  but  at  least  for  all 
creditors  of  the  same  class  who  assert  their  claims 
before  an  unconditional  decree  is  pronounced. 
Senible  :  So  long  as  the  funds  remain  in  the  hands 
of  the  court,  an  unconditional  decree  can  be  modi- 
fied so  as  to  let  in  others  who,  without  laches,  put 
forward  claims  of  a  like  character.  Qvare: 
Whether  if  a  judgment  has  been  obtained  in  th» 
County  Conrt,  and  the  action  is  afterwards  trans- 
ferred to  the  High  Conrt,  snoh  a  judgment  wonld 
give  priority,  or  whether  the  plaintiff  in  the  County 
Conrt  action  should  only  be  admitted  to  share  in 
the  proceeds  in  tbe  High  Conrt  on  terms  of 
equality  with  the  suitors  in  that  court.  (The 
Africano.) 250 

Overloading^Vessel  in  foreign  port — Owner  resi- 
dent in  this  country — Liability  of  owner. — ^The 
Merchant  Shipping  Aot  1876  provides  by  sect.  28 
that  any  owner  or  master  of  a  British  ship  who 
allows  ue  ship  to  be  so  loaded  as  to  submerge  in 
salt  water  the  centre  of  the  disc,  shall  for  eaoh 
offence  incur  a  penalty  not  exceeding  one  hundred 
pounds.  The  appellant,  the  owner  of  a  British 
ship,  was  resident  and  carried  on  bnsiness  in  this 
country.  His  ship,  while  in  a  foreign  port,  was 
so  loaded  by  the  master  as  to  submerge  the  centre 
of  tbe  disc.  The  master  was  appointed  by  th» 
appellant,  who  was  not  informed  and  was  not 
aware  of  the  overloading  of  the  ship.  The  appel- 
lant was  convicted  for  having  allowed  his  ship  to 
be  EC  overloaded.  Held,  that  the  conviction  was 
wrong,  aa  there  was  no  evidence  to  show  that 
the  appellant  had  allowed  the  ship  to  be  over- 
loaded.   (Maaaey,  app.,  v.  Morriaa,  reap.)      873 

Salvage — Duty  of  abipowner — Expenditure  for  bene- 
fit of  all  oonoemed — Qeneral  average— Brokerage. 
— Seasonable  expenditure  incurred  by  a  shipowner 
in  salvage  operations  may  be  distributed  over  the 
interests  protected  and  benefited,  and  need  not 
fall  upon  the  ship  alone.  A  ship  of  tbe  appellanta 
oontaining  a  valuable  cargo  of  a  perishable  nature 
was  stranded  on  the  coast  of  France,  while  on  a. 
voyage  to  the  United  Kingdom,  and  eventually 
became  a  total  loaa.  The  owners  incurred  expen- 
diture in  removing  the  cargo  from  the  ship,  drying 
it,  and  carting  it  to  a  port  from  which  it  oould  be 
shipped  to  the  port  of  destination.  For  these 
purposes  they  employed  persona  who  were  skilled 
in  salvage  operations,  and  also  a  French  agent  oa 
the  spot.  Some  of  the  cargo  conld  not  be  identified, 
and  was  sold  by  auotion,  and  a  brokerage  oom- 
miasion  was  paid.  In  an  action  brought  by  the 
owners  against  consignees  of  cargo  to  recover 
general  average,  particular  average,  salvage,  and 
other  charges :  Held,  that  the  expenditure  abov» 
mentioned,  though  of  an  extraordinary  character, 
was  reasonably  incuiTed  for  the  benefit  of  all 
parties,  and  that  the  respondenta  were  liable  for 
their  proportion  of  it.  (Bose  and  others  v.  Bank 
of  Australasia.^      422 

(See  Cabkiagk  of  Fassbnoebs.) 

"    soLTcrroH.    ■  ■ 

Charging  order— Costs — Assignment  of  judgment 
debt — "  Porohaeer  for  value  without  notice." — 
By  sect.  28  of  the  Solicitors  Act  1860,  in  every 
case  where  a  solicitor  is  employed  to  prosecute  or 
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defend  any  Bnit  or  prooeeding,  the  oonrt  may 
declare  such  lolici  tor  entitled  to  a  ohari^e  npon  the 
property  recovered  or  preserred,  "  and  all  con- 
▼eyancea  and  acts  done  to  defeat,  or  which  shiill 
operate  to  defeat,  snch  charfre  or  right,  shall, 
imleaa  nude  to  a  iond  fide  pnrohaser  for  Talae 
withont  notice,  be  abeolntely  void  and  of  no  effect 
as  acainat  enoh  charge  or  right."  The  plaintiff 
in  an  action,  baving  recovered  judgment  for  a 
sam  of  money  against  the  defendant,  aaeigned  the 
jodgment  debt  to  a  pnrchaser  for  valuable  ooo- 
aideration.  The  purchaser  gave  notice  of  the 
Maignment  to  the  lolioitor  who  acted  for  the 
plaintiff  in  the  action,  and  the  BoUcitor  thereupon 
obtained  a  charging  order  for  his  oosti  npon  the 
snm  recovered.  Held,  that,  aa  the  pnrohaaer  had 
notice  that  the  money  had  been  reoovered  in  an 
action,  be  had  notice  of  the  Bolioitor's  right  to  a 
lira;  that  he  was  therefore  not  a  pnrchaser  for 
valae  "  withont  notice  "  within  the  meaning  of 
sect.  28  of  the  Solicitora  Act  1860,  and  that  the 
solicitor's  charge  had  priority  over  his  assignment. 

(Cole  p.  Eley.) page  8B& 

Costs — Agreement  in  writing  between  solicitor  and 
client — Agreement  signed  only  by  the  party  to  be 
bonnd — Honey  retained  by  consent  of  client  eqniva- 
lent  to  payment. — A  solicitor  agreed  to  condaot 
certwn  litigation  for  his  client  for  a  fixed  sam  of 
money.  In  the  coarse  of  the  litigation  the  client 
paid  the  solicitor  certain  soma  amonoting  in  all  to 
more  than  the  anm  agreed.  The  litigation  ter- 
minated in  a  settlement  favoorable  to  the  client, 
and  a  fresh  arrangement  was  made  that  the  solioi- 
tor  shonld  retain  the  amonnt  he  bad  received  from 
his  client,  thoagh  in  excess  of  the  amonnt  origin- 
ally agreed.  This  arrangement  was  embodied  in 
a  receipt  signed  by  the  client,  on  payment  to  her 
liy  the  solicitor  of  the  amonnt  recovered  for  her  in 
tOA  action.  Held,  that  the  receipt,  thongh  signed 
only  by  the  client  and  not  by  the  solicitor,  was 
"  aa  agreement  in  writing,"  within  sect.  4  of  33 
&  34  Yict.  0.  28.  Held  aJso,  that  the  money  re- 
tained by  the  solicitor  was,  in  view  of  his  client's 
consent  as  contained  in  the  receipt,  a  payment  by 
tb«  client  to  the  solicitor  within  sect.  41  of  6  &  7 
Tict.  c.  73.  (Be  B.  G.  Thompson ;  Ex  parte  Baylis.)  238 

Solicitor's  lien — Title    deeds  held  personally 

— Costs  of  firm. — A  solicitor  practising  in  part- 
nership with  another  solicitor,  acted  as  the  soli- 
citor of  a  pnrchaser  of  property,  in  carrying  out 
the  pnrohaae,  and  at  the  reqnest  of  the  pnrchaser 
the  property  was  conveyed  to  the  solicitor  as  if  he 
were  the  anb-pnrchaser  thereof.  The  title  deeds 
of  the  property  were  handed  over  to  the  solicitor, 
and  oontinaed  to  remain  in  his  possession.  Three 
years  afterwards  the  partnetsbip  between  the 
solicitor  and  his  partner  was  dissolved,  bnt  the 
solicitor  retained  the  title  deeds  in  his  possession. 
The  purchaser  died  within  six  years  of  the  date  of 
the  purchase.  An  action  was  brought  for  the  ad- 
ministration of  the  purchaser's  estate,  and  the 
solicitor  on  behalf  of  the  old  firm  and  himself 
claimed  against  the  purchaser's  estate  a  consider- 
able snm  for  general  costs,  some  of  which  were  in- 
cnrred  previously  to  the  purchase.  The  chief 
clerk,  however,  allowed  only  the  sum  claimed  for 
coats  incnrred  within  six  years  of  the  purchaser's 
death,  the  remainder  being  barred  by  the  Statute 
of  limitations.  The  solicitor,  when  asked  to 
deliver  op  the  title  deeds,  claimed  to  have  a  lien 
on  them  for  the  amount  of  costs  disallowed  by  the 
chief  clerk  as  statute-barred.  On  a  summons  for 
the  determination  of  the  right  of  the  solicitor  to 
the  lien  he  claimed :  Held,  that  he  was  not  en- 
titled to  the  lien,  as  the  coats  of  the  purchase  of 
the  proper^  had  been  allowed  by  the  chief  clerk, 
and  the  solicitor,  to  whom  the  property  had  been 
conveyed,  was  not  entitled  to  a  lien  on  the  title 
deeds  huided  to  and  retained  by  him  peraonally 
for  the  general  costs  of  the  old  firm,    (fie  Gough ; 

Lloyd  r.  Gough.) 725 

Taxation  —  Agency  charges  —  Londcm  agents 

of  country  firm — London  firm  having  common 
partners  with  country  firm — Bales  of  Court  18S3, 
App.  N. ,  Costs,  r.  118. — In  taxing  a  bill  of  coats, 


certain  agency  chargea  for  work  done  by  a  London 
firm  of  solicitors,  aa  agents  for  a  country  firm,  were 
disallowed.  Two  of  the  partners  in  the  country 
firm  were  also  partners  in  the  London  firm,  and 
held  certificates  for  practising  in  London  as  well 
aa  in  the  country.  Held,  that,  it  having  been  the 
long-settled  practice  of  the  taxing  masters  not  to 
treat  cases  of  two  firms  having  certain  partners 
in  common  as  agency  cases  at  all,  the  court  could 
not  disturb  that  practice ;  and  that  the  charges 
were  properly  disallowed.  (Be  The  Borough  Com- 
mercial and  Building  Society.) paqe    51 

Costs— Tixation — Claim  for  delivery  of  bill  of  cost* 
resisted  on  the  ground  of  maintenance  and  cham 
perty  in  the  proceedlnga— Illegal  transactions — 
Doctrine  as  to,  not  applicable  to  the  exercise  of 
the  jnrisdiction  of  court  over  its  own  officers.— 
The  doctrine  laid  down  by  Lord  Uansfield  in  Hoi- 
man  v.  Johnson  (Cowp.  8il,  3i3),  and  recently 
acted  upon  by  the  Court  of  Appeal  in  Scott  t. 
Brown  and  Co.  (67  L.  T.  Bep.  N.  S.  782;  (1892) 
2  Q.  B.  724)— -that  no  court  ought  to  enforce  an 
illegal  contract,  or  allow  itself  to  be  made  the  in- 
strument of  enforcing  obligations  alleged  to  arise 
out  of  a  contract  or  transaction  which  ia  illegal, 
if  the  illegality  ia  dnly  brought  to  the  notice  of 
the  court,  and  if  the  person  invoking  the  aid  of  the 
oonrt  is  himself  implicated  in  the  illegality— has 
never  been  applied,  and  ought  not  to  be  applied, 
to  the  exercise  of  the  jurisdiction  of  the  csart 
over  its  own  officers.  One  of  the  defences  by  a 
solicitor  to  a  claim  for  the  delivery  of  a  bill  of 
o^sts,  and  an  account  of  moneys  paid  in  connec- 
tion with  certain  litigation,  was  that  the  work 
which  the  solicitor  was  employed  to  do  was  illegal, 
on  the  ground  of  maintenance  and  champerty,  and 
that  no  assistance  ought  therefore  to  be  afforded 
by  the  court  to  either  party  as  against  the  other. 
Held,  that  anoh  a  defence  in  the  case  of  a  aolioitor 
could  not  be  aet  up  as  a  ground  of  immunity  from 
the  jurisdiction  of  the  court,  and  must  be  regarded 
as  wholly  untenable,  and  that  the  order  asked  for 
must  be  made.  (Re  Howell  Thomas ;  Jaqness  v. 
Thomas.) 567 

Taxation  —  Disbnraementa  in  respect  of  buai- 

nesa  done  while  uncertificated. — The  Attorneys 
and  Solicitors  Act  1874  provides,  by  sect.  12, 
that  "  no  costs,  fee,  reward,  or  disbursement  on 
account  of  or  in  relation  to  any  act  or  proceeding 
done  or  taken  by  any  person  who  acts  as  an  attor- 
ney or  solicitor,  without  being  duly  qualified  so  to 
act,  shall  be  recoverable  in  any  suit  or  matter  by 
any  person  or  persona  whomsoever."  A  solicitor, 
daring  a  time  when  he  was  not  dnly  qualified, 
because  he  had  not  taken  out  a  certificate, 
delivered  briefs  to  counsel,  and  the  trial  took 
place  daring  that  period,  and  refreahera  became 
payable.  After  he  had  taken  out  his  certificate 
he  paid  fees  in  respect  of  those  briefs  and  re- 
fresners.  He  sued  his  client  to  recover  the  amonnt 
due  n^on  bis  bill  of  costs,  which  included  those 
fees,  and  judgment  was  given  for  the  amount 
appearing  to  be  due  upon  the  bill,  the  bill  to  be 
taxed.  Held,  that  these  fees  were"  disbursements 
on  account  of  or  in  relation  to  an  act  or  pro- 
ceeding done  or  taken  "  while  the  solicitor  was 
not  duly  qualified,  and  that  they  ought  to  have 
been  atrnck  out  of  the  bill  on  taxation.  (Kent  v. 
Ward.) 612 

Taxation — Several   retaioers  by  co-plaintiffs 

in  action. — Where  the  retainer  of  a  solicitor  ia  a 
aeveral  retainer  by  a  number  of  peraons,  each 
ia  entitled  to  have  the  whole  bill  of  ooata  taxed, 
although  each  has  only  to  pay  a  proportion  of  the 
entire  amount.  And  there  ia  an  absolute  right  to 
have  the  bill  taxed  without  serving  anyone  except 
the  aolioitor.    (Be  Salaman.)     772 

Managing  clerk — County  Court— Bight  to  addreas 
the  court — "  A  solicitor  acting  generally  in  the 
action," — The  County  Courts  Act  ISJS  provides, 
by  sect.  72,  that  it  shall  be  lawful  for  any  party 
to  an  action  or  matter,  or  for  a  aolioitor  being  a 
aolioitor  acting  generally  in  the  action  or  matter 
for  such  party,  but  not  a  solicitor  retained  aa  an 
advocate  by  auch  firat-mentioned  aolioitor,  or  for 
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a  buriater,  or  by  leave  of  the  jndfre  for  any  other 
person  allowed  oy  the  jndge  to  appear  instead  of 
any  party,  to  address  the  oonrt,  bnt  snbject  to 
enoh  rofrnlations  as  the  jndge  may  from  time  to 
time  presoribe  for  the  orderly  transaotion  of  the 
boainesB  of  the  court,  the  right  of  a  solicitor  to 
address  the  eoort  shall  not  be  excladed  by  reason 
only  that  he  is  in  the  permanent  and  exclusive 
employment  of  any  other  solicitor.  Upon  the 
hearing  of  an  action  in  a  County  Conrt  a  solioitor, 
who  was  manairintr  clerk  to  a  firm  of  solioitors 
retained  by  the  defendant  in  the  aotion,  appeared 
for  the  defendant.  Judgment  was  ^ven  in  favour 
of  the  defendant,  and  upon  a  motion  for  a  new 
trial  the  same  solicitor  appeared  to  oppose  the 
motion  on  behalf  of  the  defendant,  and  claimed 
the  right  to  address  the  oourt.  The  County 
Court  judge  refused  to  allow  the  solicitor  to 
address  the  oonrt  as  of  right.  Held,  that  the 
Conn^  Conrt  judge  was  right,  as  the  solicitor  was 
not  a  solicitor  acting  generally  in  the  action  or 
matter  for  the  defendant.  (Beg.  v.  His  Honour 
Judge  Snagge.)      paga  874 

Harriage  settlement  —  Costs  —  Trustee — Lien. — ^In 
188S  A.  B.,  in  contemplation  of  marriage,  in- 
stmoted  C.  D.  and  E.  I*.,  a  firm  of  solicitors,  to 
prepare  a  settlement.  In  1891  the  solicitors  sent 
in  a  bill  of  ooets  to  A.  B.,  the  bill  inolnding  stamp 
duty  and  other  disbnrsements.  In  1892  A.  B.  be- 
came bankrupt.  The  settlement  and  other  deeds 
and  documents  remained  in  the  hands  of  the 
solicitors.  On  summons  taken  out  by  the  trus- 
tees :  Held,  that  the  solicitors  had  no  lien  on  the 
settlement,  deeds,  and  documents  in  respeot  of 
their  costs.  Order  for  delivery  up  of  the  box  oon- 
taining  the  settlement,  deeds,  and  documents,  to 
the  tnistees  to  be  placed  in  a  bank.  (22e  Law- 
rence;  Bowker  v.  Austin.) 91 

Practice — Solioitor  and  client — Costa — Taxation — 
Common  order — Mistake  in  order — Bight  to  obtain 
seoond  order  of  course — Suppression  of  material 
facts. — T.  and  Co.  acted  as  solicitors  for  F.  in  an 
arbitration  and  other  matters.  On  the  27th  Oot. 
1892  they  delivered  to  him  a  list  of  counsel's  and 
witnesses'  fees  in  the  arbitration,  and  on  the  10th 
Hay  1893  they  delivered  their  bill  of  costs  other 
than  those  fees.  On  the  24th  Oct.  1893  F. 
obtained  an  order  of  course  to  tax  both  bills. 
The  taxing  master,  without  formally  extending 
the  month  within  which  the  order,  as  usual, 
required  the  certificate  to  be  given,  fixed  the . 
7th  Dec.  for  the  attendance  of  the  parties.  He 
then  decided  that  the  list  of  fees  delivered  on  the 
27th  Oct.  18P2  was  not  a  bill  of  costs  at  all,  and 
could  not  be  taxed,  and  that  he  could  not  under 
the  order  to  tax  the  two  bills  proceed  to  tax  the 
bill  of  the  10th  May  1893  alone.  On  the  19th 
Deo.  1893  the  parties  again  attended  before  the 
taxing  master,  and  be  decided  that  his  power  to 
make  any  order  had  expired  before  the  first  ap- 
pointment, and  that  he  had  no  power  to  make  any 
order  or  deal  with  the  costs  of  the  application ; 
bnt  he  expressed  an  opinion  that  the  applicant 
ought  to  pay  the  costs,  and  that  21.  28.  would  be 
a  proper  amount.  F.'s  solicitors  wrote  offering 
to  pay  T.  and  Co.  21. 2s. :  bnt,  before  they  received 
any  definite  answer,  obtained  on  the  Sth  June 
1894  a  seoond  order  of  course  to  tax  the  bill  of 
the  10th  Hay  1893  only.  F.  now  moved  to  dis- 
charge this  order  as  improperly  obtained,  because 
the  applicants  had  not  disclosed  the  existence  of 
the  former  order.  Held,  that  the  order  of  course 
was  improper ;  that  the  applicants  would  have 
been  entitled  to  an  order  for  taxation  on  special 
anmmona,  but  that  snch  order  would  have  pro- 
vided for  the  coate  of  the  former  application. 
The  texing  master  was  ordered  to  proceed  under 
the  present  order,  but  to  tax  also  the  coste  of 
the  former  proceedings  and  of  this  motion,  and 
that  these  coats  should  be  brought  into  the 
account.  (Be  Taylor,  Sons,  and  Tarbuok  (Solici- 
tors, Ac.) 162 

Professional  misoondnct — Client  just  of  age — Bor- 
rowing from  client — Suspension  from  practice. — ^A 
solicitor  borrowed  the  sum  of   69,S00{.   from  a 


client,  who  had,  sbortljr  before  the  first  i 
tion  between  them,  attained  the  age  of  tweniy-one 
years.  The  client  had  no  independent  advice, 
and  left  the  condnot  of  his  affairs  entirely  to  his 
solicitor.  Held,  that,  although  the  solicitor  had 
not  been  guilty  of  actual  dishonesty  by  misappro- 
priating the  money  to  his  own  use,  he  bad  been 
guilty  of  such  professional  misoondnct  as  to 
require  his  suspension  from  practice  for  a  period 
of  two  years.  (Re  A  Solioitor  ;  Ex  parte  The  In- 
oorpoiated  Law  Society.)    paffe    27 

Betainer  in  an  ordinary  common  law  action — Duty 
of  solicitor  to  carry  on  the  action  to  its  end^ 
Befusal  to  do  so  without  good  cause — Aotion  on 
bill  of  cdsts. — A  solicitor,  retained  in  an  ordinary 
common  law  action,  cannot,  without  good  cause, 

five  his  client  notice  determining  bis   retainer 
efore   the   action   is  finished   and   sue   for  hia 
oharges   up    to    such   notice   of    determination. 

(Underwood  v.  Lewis.) 833 

Trustee— Professional  charges — Settled  account — 
Belease — Be-opening  and  setting  aside— Lapse  of 
time. — The  defendants,  who  were  solicitors,  were 
trostees  and  executors  of  a  vrill  with  power  to 
charge  for  professional  services.  Having  wound- 
up the  estate,  they  sent  a  letter  to  the  residuary 
legatees  containing  an  executorship  account,  and 
saying  that,  if  they  would  call  at  their  office  three 
days  later,  they  would  give  them  any  explanation 
thev  might  require  and  hand  them  a  cheque  for 
their  share  of  the  residue.  The  account  contained 
an  item  of  1161.  for  coate  relating  to  the  executor- 
ship. The  residuary  legatees  attended  as 
requested,  approved  of  the  account,  received  a 
cheqne  for  their  respective  shares  of  the  residue, 
and  executed  a  release  to  the  defendante.  The 
defendante  did  not  deliver  any  detailed  bill  of 
costs  to  the  legatees,  nor  did  they  inform  them 
that  they  were  entitled  to  have  one  delivered  and 
to  have  it  taxed.  Nine  years  afterwards  the 
legatees  brought  an  action  claiming  a  declaration 
that  the  release  was  not  binding  on  them,  and 
delivery  and  taxation  of  a  bill  of  coste.  Held, 
that,  althongh  it  was  the  duty  of  the  defendante 
to  have  told  the  plaintiffs  that  they  were  entitled 
to  have  a  bill  of  coste  and  to  have  it  taxed,  the 
omission  to  do  so  was  not  a  sufficient  ground  for 
setting  aside  the  release  and  opening  the  settled 
account  in  the  absence  of  proof  that  some  injustice 
had  been  done,  that  some  unfair  advantage  had 
been  taken,  or  that  excessive  oharges  had  been 
made.    (Re  Webb  ;  Lambert  v.  Still.)    313 

SPECIFIC  PEEFOBMANCE. 
Agreement  for  sale  of  business,  &o. — Stipulation 
for  formal  contract — Contract  conteined  in  letter 
— "  Subject  to  a  detailed  contract  to  be  entered 
into  " — Negotiation. — By  a  letter,  dated  the  17th 
April  1893,  and  signed  by  the  plaintiffs,  they 
oifered  the  defendante  145,0001.  for  their  business, 
including  "  the  freehold  brewery  and  premises  at 
Deptford,  the  forty-six  freehold  and  six  leasehold 
houses  enumerated  in  the  list  given  to  us,  the 
book-debte  amounting  to  50001,  and  the  loan 
7800{.,  and  all  consumable  and  rolling  stock,  fixed 
and  loose  plant,  horses,  drays,  carts,  and  other 
effects  now  used  in  connection  with  the  buai- 
nesa."  The  letter  contained  the  following  con- 
dition :  "  This  offer  is  made  subject  to  our 
approving  a  detailed  contract  to  be  entered  into." 
The  letter  also  mentioned  the  date  for  completion, 
and  referred  to  the  payment  of  the  purchase 
money  in  cash  and  preference  and  debenture  stock 
of  a  brewery  company  to  be  formed.  The  defen- 
dants accepted  the  terms  contained  in  the  letter 
by  signing  it.  They  also  had  the  letter  stamped 
as  an  agreement.  Subsequently  they  refused  to 
complete.  No  company  was  ever  formed.  An 
action  was  bronght  by  the  plaintiffs  for  specific 
performance.  Held,  that  the  above  letter  was 
not  a  binding  contract  between  the  parties,  inas- 
much as  not  only  was  it  expressed  on  the  face  of 
it  to  be  made  subject  to  the  parties  "  approving 
a  detailed  contract  to  be  entered  into,"  but  also 
because  it  was  evident  that  various  important 
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deteiU  were  left  to  be  diseoaaed  aod  agreed  on — 
matteTS  that  oonld  not  be  settled  without  a 
farther  doannient.  Held,  therefore,  that  speoi&o 
peiformanoe  oonld  not  be  ordered.  (Page  v. 
Norfolk.) page  781 

STA,MP  ACTS. 

Coapona  on  foreign  loans — Subsequent  issne  of 
oonpona — liability  of  ooapons  to  stamp  duty  as 
bOl  of  exchange. — In  the  year  1881  the  Hnngarian 
Goremment  issned  a  number  of  bonds  forming  a 
State  loan,  bearing  interest  payable  half-yearly  at 
certain  specified  places,  one  of  these  places  being 
Ijondon.atthe  offices  of  Messrs.  B.  and  Sons.  The 
bonds  were  of  perpetnal  obligation,  and  were 
provided  with  talons  and  interest  coupons  for  ten 
years,  and  the  talon  provided  that  the  Hungarian 
GoTemment  would  deliver  to  the  bearer  of  the 
talon,  after  the  1st  July  1891,  new  coupons  and 
another  talon.  Accordingly,  in  1891,  new  talons 
with  oonpons  for  the  ensuing  ten  years'  service  of 
interest  were  issued,  and  one  of  these  new 
ooapons,  payable  on  the  1st  Jan.  1892,  was  stamped 
with  a  penny  stamp  as  a  bill  of  exchange  payable 
on  demand.  Held,  that  the  new  oonpon  was  a 
l»ll  of  exchange  within  the  meaning  of  sect.  48  of 
the  Stamp  Act  1870,  and  that  it  did  not  come 
within  the  exemption  in  the  schedule  to  the  Act, 
or  in  sect.  16  of  the  Bevenue  Act  1889,  as  a 
"oonpon  or  warrant  for  interest  attached  to  and 
issued  with  any  security,"  and  was  therefore 
properly  stamped  as  a  bill  of  exchange.  (Messrs. 
N.  M.  Bothschild  and  Sons  v.  The  Commissioners 
of  Inland  Bevenue.)     ...    667 

Duty  chargeable — "  Conveyance  or  transfer  on  sale  " 
— Dissolution  of  railway  company  and  transfer  of 
ita  undertaking  to  another  by  Act  of  Parliament — 
Dnty  chargeable  on  copy  of  Act. — By  the  Stamp 
Act  1891  an  ad  valorem  duty  is  payable  on  a 
conveyance  or  transfer  on  ssJe  of  any  property, 
and  by  sect  54  the  expression  "  conveyance  cai 
sale  "  includes  every  instrument,  and  every  decree 
or  order  of  any  court  whereby  any  property,  or 
any  eatate  or  interest  in  any  property,  upon  the 
sale  thereof,  is  transferred  to  or  vested  in  a 
pnrohaser.  By  a  private  Act  of  Parliament  a 
railway  company  was  diasolved  and  its  nnder- 
taking  transferred  to  the  Great  Western  Railway 
Company,  the  Great  Western  Company  paying 
and  iaauiug  to  the  shareholders  of  the  dissolved 
company  a  certain  amount  of  consolidated 
guaranteed  stock  in  the  Great  Western  Company. 
Under  the  Act  a  Queen's  printer's  copy  of  the 
Act  was  to  be  chargeable  with  the  same  stamp 
dn^  aa  would  be  chargeable  if  the  transaction 
effected  by  the  Act  had  been  effected  by  an 
executed  instrument  in  writing,  and  the  copy 
were  the  instrument.  Held,  that  a  Queen's 
printer's  copy  of  the  Act  was  chargeable  with  an 
ad  valorem  du^,  aa  upon  a  conveyance  on  sale, 
upon  the  value  of  the  stock  in  the  Great  Western 
Bailway  Company  issned  to  the  shareholders  of 
the  dissolved  company.  (The  Grnat  Western 
Bailway  Company  c.  Commissioners  of  Inland 
Bervenne.) 8 

Hsdictne  "held  ont  or  recommended  to  the 
pobUc" — "Public  notice  or  advertisement." — 
Sect.  2  of  the  Medicine  Stamp  Act  1812  imposes  a 
penalty  upon  any  person  who  "  shall  utter^  vend, 
or  expoflc  to  sale  ...  or  buy  or  receive,  or 
keep  for  the  purpoae  of  selling  by  retail  .  .  . 
any  packet,  Ac,  containing  any  of  the  drugs,  &o. 
mentioned  and  set  forth  in  the  schedule  annexed 
to  this  Act "  without  a  paper  cover  provided  by 
the  Commissioners  of  Inland  Bevenue,  duly 
stamped  for  denoting  the  dnty  charged  on  sucb 
packet,  &c.  The  schedule  of  the  Act— after 
setting  out  all  the  different  kinds  of  medicines  for 
the  prevention,  cure,  or  relief  of  disorders  affect- 
ing the  hnman  body  which  shall,  "  by  anjr  pnblio 
notice  or  advertisement,  or  by  any  written  or 
printed  papers  or  handbills,  nr  by  any  label  or 
words  written  or  printed,  &o.  upon  any  packet, 
bn,  ius.  held  out  or  recommended  to  the  pnblio 
.'by  the  makers,  vendors,  Ac.,  aa  nostrams  or  pro- 


prietary medicines,  &o.,  at  as  beneficial  to  the 
prevention,  cure,  or  relief  of  any  distemper, 
malady,  &a.,  incident  to  or  affecting  the  human 
body " — specified  under  the  head  of  "  Special 
Exemptions"  "all  medicinal  drugs  whatcKMver 
which  shall  be  uttered  or  vended  entire,  without 
any  mixture  or  composition  with  any  ouier  drug 
or  ingredient  whatsoever,  by  any  surgeon,  apothe- 
cary, chemist,  or  druggist  who  hath  served  a 
regoiar  apprenticeship  .  .  .  or  by  any  other 
person  wnatsoever  licensed  to  sell  any  of  the 
medicines  chargeable  with  a  stamp  duty."  The 
respondents,  a  limited  company,  sold  a  powder 
and  a  tincture  without  stamps.  They  had  issued 
a  price  list  describing  the  articles  sold  as  bene- 
ficial for  certain  ailments,  and  one  of  the 
articles,  the  tincture,  was  wrapped  in  a  handbill 
similarly  describing  the  article.  Informations 
were  preferred  against  the  respondents.  The 
justices  dismissed  the  informations.  Held,  that, 
as  the  respondents  had  held  out  or  recommended 
the  medicines  by  public  notice  or  advertisement 
as  beneficial  to  the  cure  of  disorders  by  issuing  a 
price-Ust,  Ac,  and  that  as  the  respondents  did  not 
come  within  the  "  special  exemptions  "  of  the 
schedule,  the  informations  ought  not  to  have  been 
dismissed.      (Smith,  app.,    v.   Mason    and   Co.. 

resps.)      page  909 

Voluntary  settlement  of  land— Trust  for  sale— No 
actual  sale  of  land  —  Liability  of  property  to 
account  stamp  duty — Customs  and  Inland  Bevenue 
Act  1881 ;  Cuatoms  and  Inland  Bevenue  Act  1889. 
— ^Where  freehold  property,  passing  under  a 
voluntary  settlement  which  contains  a  trust  for 
sale,  is  to  be  considered  in  equity  aa  converted 
into  money,  it  is  liable  as  personal  property  to 
account  stamp  dnty  under  the  provision  of  sect.  38, 
sub-sect.  2  (e)  of  tiie  Customs  and  Inland  Bevenue 
Act  1881.  By  a  post-nuptial  aettlement,  made 
in  the  ordinary  form,  for  carrying  out  conversion 
land  was  assigned  by  the  hnsband  to  trustees 
upon  trust  that  they  should,  on  the  request  in 
writing  of  the  husband  and  wife  or  the  survivor  of 
them,  and  after  the  death  of  the  survivor  at  their 
discretion,  sell  the  property  and  hold  the  moneys 
arising  from  such  sale  upon  certain  trusts.  The 
husband  died,  leaving  his  wife  and  children  sur- 
viving. No  request  was  made  for  sale,  and  no 
sale  had  actually  taken  place.  Held,  that, 
although  no  request  was  made  for  the  sale  of  the 
property,  by  reason  of  the  trust  for  sale,  the  land 
was  to  be  considered  as  converted  into  money, 
and  was  liable  to  account  stamp  dnty  as  personal 
property  passing  under  the  settlement.  (The 
Attorney-General  w.  Dodd.)       660 

SUMMAET  JUEISDICTION. 
Public  health  —  Nuisance  —  Summons  to  unknown 
owner  or  occupier  of  premises — Form  of — How  to 
be  served. — Sect.  117,  sub-sect.  (1)  of  the  Public 
Health  (London)  Act  1891,  provides  that  sum- 
mary proceedings  under  the  Act  may  be  prose- 
cuted in  manner  directed  by  the  Summary 
Jurisdiction  Acts.  By  sect.  128,  sub-sect.  (1), 
any  "  notice,  order,  or  other  document,"  required 
or  authorised  to  be  served  under  this  Act  may  be 
served  .  .  .  where  addressed  to  the  owner  or 
occupier  of  premises,  by  delivering  the  same,  or 
a  true  copy  thereof,  to  some  person  on  the 
premises,  or  if  there  is  no  person  on  the  premises 
who  can  be  so  served,  then  by  fixing  it  on  some 
oonspiouons  part  of  the  premises.  The  third 
achednle  to  the  Act  contains  a  form  of  summons 
addressed  "To  A.  B.,  of  [or  to  the  owner 

or  oocnpier  of]  describe  premises.  .  _.  ."  A 
sanitary  authority  having  served  a  notice  under 
sect.  4,  sub-sect.  (1)  of  the  same  Act,  upon  the 
owner  or  occupier  of  premises  who  was  unknown, 
requiring  him  to  abate  a  nuisance  thereon,  and 
the  notice  not  having  been  complied  with,  made 
a  complaint  under  sect.  5,  by  sammone  directed 
to  the  "  owner  or  occupier,"  and  served  in  the 
manner  prescribed  in  sect.  128,  for  the  service  of 
any  "  notice,  order,  or  other  document."  Held, 
that  the  summons  was  sufficiently  directed,  and 
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propeily  served.    (Beg.  v.  Mead,  Esq. ;  Ex  parte 

Antiion7.) ■page  766 

Statntor;  direction  to  proTida  and  fix  weiirlits  and 
scales  in  Inker's  shop— Absence  of  penalty — Pro- 
oeedings  for  breach  not  co^isable  in  oonrt  of 
enmmary  jarisdiction.^ — Sect.  8  of  3  Geo.  4,  o.  ovi. 
(and  therefore  sect.  6  of  6  &  7  WiU.  4,  o.  S7,  which 
is  in  the  same  terma),  thouKh  directing  that  erery 
baker,  &o.,  shall  fix  in  his  shop  proper  weights 
and  scales,  &o.,  does  not  proride  a  penalty  for  the 
breach  of  this  duty,  which  therefore  does  not 
oonstitnte  an  offence  oomitabU  by  a  oonrt  of 
snmmary  jnrisdiotion.  (Beg.  v.  Horaoe  Smith, 
Esq.,  and  the  Aerated  Bread  Company.) 373 

TBADE  FIXTUBES. 

Machinery  sopplied  onder  hire-and-pnrchase  agree- 
ment — Martgage  of  land— Defanlt  of  hirer  in  pay- 
ment of  instalments  under  agreement — Removal 
of  fixtnrea — Bight  of  mort^gee  as  agunst  owner 
of  fixtures.  —  The  plaintiff  claimed  damages 
against  the  defendants  for  the  removal  of  a  boUer 
and  pipes  from  certain  greenhonses  on  gtoands 
belonging  to  E.,  of  which  the  plaintiff  was  mort- 
gagee. E.,  the  mortgagor,  was  a  nnrseryman, 
ana  he  was  tenant  of  the  premises  on  a  long  lease. 
The  boiler  and  pipes  were  the  snbject  of  a  hire- 
and-Dnrchase  agreement  made  in  Nov.  1^,  by 
which  the  defendants  agreed  with  £.  that  the 
boiler  and  pipes  should  become  bis  property  on 
the  payment  of  the  price  by  certain  instalments, 
bnt  that  nntil  complete  payment  they  were  to 
remain  the  property  of  the  defendants.  E.'a 
lessor  joined  in  the  agreement.  The  mortgage 
was  made  after  the  agreement,  and  wii£ont 
notice  of  it,  bnt  before  the  boiler  and  pipes  were 
fixed  upon  the  premises.  The  boiler  and  pipes 
were  fixed  in  brickwork.  E.  made  defanlt  in 
payment  of  the  instalments,  and  the  boiler  and 
pipes  were  removed  by  the  defendants  nnder 
the  agreement  while  E.  was  still  in  possession  of 
the  premises.  The  groond  of  the  plaintiff's 
abum  was,  that  the  boiler  and  pipes  had 
been  affixed  to  the  mortgaged  property  with- 
out his  consent,  and  had  become  part  of  the  soil, 
and  were  irremovable  against  him.  Held,  that 
the  plaintiff,  by  allowing  E.  to  remain  in  posses- 
sion,  impliedly  anihorised  him  to  carry  on  his 
business  of  nurseryman,  which  would  properly 
include  the  hiring  and  bringing  on  to  the  pre- 
mises of  fixtarea  necesrary  to  his  business,  upon 
the  terma  that  the  owner  should  be  at  liberty  to 
remove  them  on  the  determination  of  the  hiring 
agreement.  Held  also,  that,  having  regard  to 
this  implied  authority,  to  the  fact  that  tbe 
fixtures  were  not  tbe  property  of  E.,  and  that  E. 
was  in  possession  at  the  date  of  their  removal, 
the  plaintiff's  claim  failed  (Gough  v.  Wood  and 
Co.)    297 

TBADE  NAME. 
Assignment — Validity  of  —  Ooodwill — Injonotion. — 
The  right  merely  to  nse  a  name  as  a  property  in 
itself  cannot  be  validly  assigned  so  as  to  confer 
rightsaa  against  the  public.  C.  and  Co.,  a  firm  of 
watohmaVera,  granted  to  acother  firm  for  seven 
years  a  licence  to  put  a  particular  name  upon 
watohes,  and  after  the  expiration  ef  the  licence 

?iraoticalIy  ceased  themeelTes  to  sell  or  mann- 
acture  watches  so  marked.  Held,  that  C.  and 
Co.  had  lost  all  right  to  prevent  other  persona 
from  marking  their  watohes  with  the  particular 
name,  and  could  not  therefore  assign  any  such 
right,  even  if  it  was  one  capable  of  being  validly 
assigned.    (Thomeloe  v.  Hill.) 121 

TEAMWAT3. 

Compulsory  purchase  of  undertaking  by  local  antho- 
ri^ — Pnnoiple  of  valuation.— In  determining  the 
value  of  the  undertaking  of  a  tramways  company 
which  was  being  compnlsorily  purchased  by  the 
London  County  Connoil,  nnder  sect.  44  of  the 
London  Street  Tramways  Act  18)0,  the  referee 


appointed  in  aooordanoe  with  that  section  treated 
thtf  value  as  being  the  ooet  of  oonatmotion  leas 
depreciation.  Held,  that  the  purchasers  were  not 
to  pay  for  the  profit  which  they  might  make  by  the 
use  of  what  they  boaght,  and  were  not  to  com- 
pensate the  vendors  tor  their  loaa  of  profit ;  and 
that,  therefore,  the  referee  had  rightly  eatimated 
the  value  in  determining  that  only  that  portion  of 
the  undertaking  repreeented  by  tne  cost  of  con- 
structing the  tramways  tn  >itn  was  to  be  paid  for. 
(i2e  An  Arbitration  between  tbe  London  County 
Council  and  the  London  Street  Tramways  Com- 
pany.)  page  97,  573 

TEEE3. 
Besidential  property — Trres— Overhangingbranohes 
— Adjoining  owners— Nuisance— Catting  of  over- 
banging  branches — Ancient  trees — 'Trespass — 
Injunction — Damages. — The  plaintiff  claimed  a 
declaration  that  tbe  defendant  was  not  entitled 
to  cut  the  branches  of  the  plaintiff's  trees,  which 
had  overhang  the  defendant's  land  for  over 
twenty  years,  bnt  was  only  entitled  to  cut  the 
recent  growth ;  further,  that  the  defendant  wa« 
not  entitled  to  enter  the  plaintiff's  land  for  the 
purpose  of  cutting  overhanging  branches,  or  at 
all  events  not  until  after  due  notice  to  the  plain- 
tiff. The  plaintiff  also  claimed  an  injunction  and 
damages.  Held,  that  to  allow  the  branches  to 
overtuuig  the  adjoining  property  was  a  nuisance, 
which  the  person  suffering  from  the  nuisance  was 
entitled  to  abate,  but  only  upon  giving  reason- 
able notice.  It  appearing  that  tbe  defendant 
had  no  further  intention  of  entering  the  plain- 
tiff's property  or  cutting  branches,  there 
would  be  no  declaration,  and  no  injunction, 
but  the  Court  ordered  the  defendant  to  pay  52. 
damages  and  the  costs  of  the  action.  (Lemmon 
V.  Webb.) 275 

TBESPAS3. 
Damage  feasant — Impounding— Election  of  remedy 
— Bight  to  recover  damages. — A  pony  belonging  to 
the  defendant  having  got  into  the  plaintiff's  field 
and  kicked  a  horae  belonging  to  him,  the  plaintiff 
seized  the  pony  and  refused  to  give  it  baoK  to  the 
defendant  unless  he  paid  for  the  injury  inflicted 
on  the  plaintiff's  horse.  The  defendant  having 
refused  to  pay  the  amount  demanded,  the  plaintiff 
detained  the  pony  and  sued  him  for  the  injury 
caused  by  the  defendant's  pony  galloping  over  hi? 
field,  for  the  damage  caused  to  his  horse,  for 
veterinary  expenses  incurred,  and  for  tbe  keep 
of  tbe  pony.  Held,  that  the  plaintiff,  having 
elected  to  seize  and  impound  tbe  defendant's 
pony,  could  not  reoover  damages  for  the  injnr> 
oansed  either  to  his  freehold  or  to  his  horse. 
(Boecoe  f.  Boden.^ 450 

TRUST. 
Trust  money — Following  trust  money — Money  re- 
ceived by  bankers  as  bankers.— Trustees  kept  a 
banking  account  for  the  trust  at  the  bank  of 
H.  and  Co.  Debenturea  forming  part  of  the 
trust  estate  became  payable,  and  the  trustees 
authorised  H.  and  Co.  to  receive  the  amount 
16001.  on  their  behalf  as  bankers.  H.  and  Co.  had 
to  pay  to  the  company,  which  was  paying  off  the 
debenture*,  a  larger  sum  than  1600(.,  and,  on  a 
settlement  of  accounts  with  the  company,  re- 
ceived no  money,  but  paid  3001.  The  accoant  of 
tbe  trustees  with  H.  and  Co.  was  credited  with 
16001.  One  of  the  truateea  was  a  partner  in 
H.  and  Co.,  and  knew  that  the  bank  was  not  in  a 
sound  financial  position.  H.  and  Co.  shortly 
afterwards  failed,  and  the  partners  were  adjudi- 
cated bankrnpte.  The  solvent  trustee  applied  in 
the  bankruptcy  for  a  declaration  that  the  sum  of 
1600i.,  being  trust  money,  did  not  form  part  of  the 
assets  of  H.  and  Co.  Held,  that  the  trust  money 
oould  not  be  followed,  inasmunh  as  H.  and  Co. 
had  not  in  fact  received  it,  and,  even  assuming 
that  tiiey  had  received  'it,  had  received  it 
only  as  bankers.  (Be  Hallett;  £z  parte  The 
Tmstee.) 861 
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TRUSTEE. 

Appointment  of  nev  tmstees — Personftl  reprsseo- 
tatires  of  anrriTiiig  tmatee — Qeceral  executors— 
Special  exeonton — Probata  —  Coaveyanoin^r  and 
Law  of  Property  Act  1881. — Bj  his  will,  made  in 
1875,  Comelina  Parker  appointed  tiro  pereona  to 
be  tnutee*  thereof.  He  died  in  1819.  In  1881  one 
of  the  tmateea  died,  and  a  anm  of  oonaola  belong- 
ing to  the  eatate  became  reated  in  the  aarriTin);: 
tmatee.  In  1885,  by  will,  the  snrTiTinff  tmatee  of 
the  will  of  1876  appointed  A.  and  B.  hia  vene'ral 
exeentora,  and  C.  and  D.  exeontora  for  "  the  pnr- 
poae  of  executing  in  oontinnation  "  to  bimaelf  the 
tmata  of  the  will  of  1876.  A.  and  B.  obtained  a 
Kiant  of  probate  of  the  will  of  the  aarriTing 
tnutee  (who  bad  died)  to  themaelTea  as 
general  exeoatora,  and  by  a  deed  dated  April 
1803  they  appointed  C.  and  E.  to  be  trnateea 
of  the  will  of  Cornelias  Parker.  C.  and  D., 
the  special  exeentora,  aabaeqaently  obtained 
two  separate  granta  of  probate  of  the  will  of  the 
anrriTing  tniatee,  "  for  the  pnrpoae  only  of  exe- 
cnting  in  continuation  to  the  anrTivinir  traatee  the 
tmata  of  the  will  of  Comelina  Parker,  which 
Tested  in  "  the  anrriring  trustee  at  the  time  of 
hia  deceaae,  and  they  were  awom  well  and  faith- 
folly  to  adtsiniater  "the  same,"  A.  and  B. 
required  D.  to  concur  with  them  in  traaaferring 
the  oonaola  to  C.  and  E.,  and,  on  hia  defanlt  in  ao 
doing  for  twenty-eight  days,  presented  a  petition 
for  a  Testing  order  and  tranafer  of  the  consols. 
Held,  that  the  will  of  1885  did  not  operate  as  an 
exercise  of  the  power  conferred  by  aeot.  31  of  the 
ConTeyaneing  and  Law  of  Properly  Aet  1881 ;  but 
that,  as  A.  and  B.  were  in  poaaeaaion  of  a  general 
grant  of  probate  at  the  time  of  the  exeontion  by 
them  of  the  deed  of  1893,  they  were  for  the  time 
being  personal  repxesentatiTes  of  the  last  aur- 
TiTin|r  tmatee  of  the  will  of  1876  within  the 
meaning  of  the  section,  and  diat,  therefore,  the 
appointment  of  C.  and  E.  to  be  tmateea  of  the 
will  waa  valid.  Order  directing  D.  to  tranafer  his 
intertst  in  the  consols  to  0.  and  £.  (Re  Parker's 
Tmsta.)     page  165 

Breach  of  trust — Fraud  of  agent — Liability  of 
tmstees—"  Party  or  privy  "  to  fraud — Tmst  pro- 
perty "atill  retained"  by  traatee — Tmatee  Act 
1S88. — ^The  defendanta,  as  tmateea  of  a  marriage 
aettlement,  were  first  morteagees  of  leasehold 
hereditaments.  The  plaintiff  was  transferee  of  a 
second  mortgage  of  the  same  premiaea.  In  1878 
the  defendanta  aold  tiia  mortffaged  premiaea  nnder 
their  power  of  Bale.  A  aolioitor  who  acted  for 
the  defendanta  and  plaintiff  in  the  matter  fraudu- 
lently represented  himaelf  to  the  defendanta  as 
the  plaintiff's  agent  to  receive  the  balance  of  the 
pnrchaae  money  dne  to  Uie  plaintiff  as  second 
mortgagee,  and  the  defendants  aooordingly 
allowed  him  to  receive  it,  bnt  he  never  paid  it 
over  to  the  plaintiff,  thongh  he  oontinned  down  to 
1891  (when  he  became  bankrupt)  to  pay  the  plain- 
tiff interest  as  on  the  amonnt  due  on  hia  aecond 
mortgage,  Snbaeqoently  the  plaintiff  brought 
thia  action  againat  the  defendanta  for  aoconnta, 
and  for  payment  of  what  ahould  be  found  dne  to 
him.  Held,  that  the  solicitor,  in  paying  the 
int<>reet  as  on  the  amount  of  the  second  mortgage 
to  the  plaintiif  down  to  1891,  had  not  acted  as 
the  defendanta'  agent,  or  on  their  behalf ;  that  the 
plaintiff's  claim  was  accordingly  not  kept  alive 

r'nst  the  defendants  by  such  payment;  that 
frand  of  the  solicitor  could  not  be  treated  as 
perpetrated  or  concealed  by  the  defendants  ;  that 
the  defendants  had  not  been  "  parties  or  privy  " 
to  the  frand  :  and  that  the  money  was  neither 
"still  retained  by"  them  nor  had  been"  converted 
to  their  own  nae"  within  the  meaning  of  snb- 
eeot.  1  of  aeot.  8  of  the  Traatee  Act  1888,  and 
therefore,  by  virtne  of  that  section,  the  cladm 
waa  barred  by  the  Statute  of  Limitationa.  (Thorne 
V.Heard.) 541 

Thnatae  and  cestui  9u«  truit —  Invaetment — On 
deposit  in  hands  of  a  partionlar  firm— Change  of 
partner*  —  Liability  of  trustees  —  Payment  of 
interest  on  debt  in  name  of  firm— loability  of 


retired  partner— Statute  of  Limitations.— By  his 
will,  dated_  in  1870,  a  testator  empowered  hia 
truatees  to  inveat  certain  moneya  by  placing  the 
aame  "  on  deposit  in  the  handa  of  the  firm  of  B., 
T.,  and  Co.,"  should  they  be  willing  to  receive  it, 
at  interest.  At  the  date  of  the  testator's  death 
a  considerable  sum  belonging  to  him  waa  on  deposit 
with  the  said  firm,  which  then  consisted  of  W.  and 
H.  The  trustees  left  it  in  the  handa  of  the  firm, 
and  aubaeqnently  added  other  anma  to  it.  H. 
died  in  1875 ;  and  W.,  later  on  in  the  aame  year, 
admitted  two  new  partners  into  the  firm.  By  a 
deed  of  diaaolntion  of  April  1883  W.  retired  from 
the  partnership  by  arrangement,  and  the  continu- 
ing _  partners  agreed  to  pay  the  debts  and 
liabilities  of  the  firm,  including  the  debt  dne  to 
the  testator's  trustees.  Down  to  March  1891  the 
continuing  partners  paid  interest  on  the  debt,  in 
the  name  of  the  firm  of  B.,  T.,  and  Co.,  to  the 

CBon  beneficially  entitled.  In  an  action  by  the 
efioiaries  under  the  testator's  will,  to  have  the 
money  restored  :  Held,  that  W.  was  liable  for  the 
debt  due  from  the  firm,  inasmuch  aa  the  payment 
of  interest  ainoe  the  deed  of  1883  mnat  be  regarded 
aa  a  payment  made  by  the  continuing  partners  for 
or  on  behalf  of  W.,  and  therefore  the  Statute  of 
Limitationa  waa  no  bar.  Held  also,  in  the  event 
of  loss  arising,  that  the  teatator's  tmateea  were 
liable  for  not  having  got  in  the  debt  when  the 
firmofB.,  T.,  and  Cn.  became  dissolved  on  the 
death  of  H.,  ainoe  the  will  only  authoriaed  the 
lending  of  the  money  to  the  firm  as  constituted  at 
the  date  of  the  teatator'a  death.  (S«  Tucker ; 
Tucker  v.  Taeker.)      page  128 

VENDOR  AND  PURCHASER. 

Covenanta  for  title — Defect  appearing  on  the  oon- 
Teyanoe  —  Liability  under  the  covenanta.  —  A 
vendor  ia  liable  to  a  purchaser  under  his  cove- 
nanta for  title  for  any  defect  which  comes  within 
the  worda  of  the  covenants,  although  the  defect  ia 
disclosed  in  the  conveyance  or  is  otherwise  known 
to  the  purchaser.  (Page  v.  The  Midland  Railway 
Company.) 14 

Delay  in  completion  of  oontraot — Paymentof  interest 
by  purchaser — Delay  not  attributable  to  "  wilful 
default"  of  vendors — Conditions  of  sale. — In 
March  1892  T.  agreed  to  bny  from  the  Corporation 
of  London  certain  freeholda ;  and  the  oonditions 
of  aale  provided  that  the  purohaae  should  be  com- 
pleted on  the  24th  June  1^,  and  that  if  from  any 
oanae  whatever  than  the  "wilful  default "  of  the 
Tendora,  the  purchase  money  shonld  not  be  then 
paid,  the  purchaser  should  pay  interest  thereon 
from  that  date.  The  particulars  of  sale  atated 
that  the  property  waa  acquired  by  the  vendors  in 
1824  under  a  private  Act  of  Parliament,  and  was 
being  aold  under  the  powers  of  that  Act.  On  the 
16th  June  tho  purchaser  inspected  the  plans,  and 
discovered  that  the  sale  plan  comprised  land  which 
the  Tendora  had  not  acquired  until  1861.  An 
abatract  ot  thia  part  of  the  property  waa  delivered 
on  the'  25tfa  June,  and  eventually  the  title  was 
accepted  on  the  30th  Sept.,  and  the  purchase  waa 
completed  on  the  13th  Feb.  1893.  The  pnrohaser 
paid  interest  on  the  jjmrchase  money  from  the  30th 
Sept.,  bnt  he  declined  to  pay  interest  for  the 
period  between  the  24th  June  and  the  30bh  Sept. 
on  the  ground  that  the  delay  waa  cauaed  by  tiie 
"  wUful  defanlt "  of  the  vendors,  inasmuch  as  by 
their  own  admistion  they  had  not  examined  the 
documents  in  their  possession  before  making  the 
misstatements  as  to  their  titie.  There  waa  evi- 
dence that  the  pnrohaser  was  not  ready  with  his 
purohaae  money  by  the  29th  Sept.  Held,  that  the 
omission  of  the  vendors  to  verify  the  statement 
in  the  particulars  of  sale  was  not,  nnder  the  cir- 
cumstances, tantamount  to  "  wilful  default  "  on 
their  part.  But  held,  by  all  the  Lords  Justices, 
that  that  omission  was  not  the  real  cause  of  the 
delay  in  completing  the  purohaae,  inasmuch  as  the 
real  cause  was  the  inability  of  the  pnrohaser  to 
find  the  purchase  money  at  the  time  specified ; 
and  that,  therefore,  the  purchaser  was  liable  to 
pay  the  intereat  claimed  by  the  vendors.    (Re  A 
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Contiaot  between  Tabbs  and  the  Mayor,  &o.,  of 
London.) page  719 

Leaseholds — Title — Beqnigition— Sale  long  after 
testator's  decease  by  executor  not  appearing^  to  be 
BDch  on  the  face  of  the  deed  with  ordinary 
coyenanta — Presnmption. — A  contract  of  sale  of 
leaseholds  stipnlated  that  the  title  should  oom- 
menoe  with  a  lease  of  the  29th  Sept.  1852.  The 
oontraot  stated  that  this  lease  was  granted  in 
consideration  (inter  alia)  of  a  surrendered  term, 
and  required  that  the  purchasers  sbonld  assame 
that  all  necessary  parties  oononrred  in  tlie  sor- 
render,  and  should  not  require  an  abstract  or  pro- 
duction of  such  surrendered  term  or  evidence 
thereof,  or  of  any  title  before  the  lease,  or  make 
any  objection  or  requisition  in  connection  there- 
with. The  abstract  showed  that  the  lease  was 
granted  to  T.  as  executor  of  P.  in  consideration 
{inter  alia)  of  a  surrendered  term,  and  that,  by 
deed  of  the  7th  May  1878,  T.,  who  did  not  appear 
on  the  deed  as  executor,  and  entered  into 
ordinary  covenants  of  title,  assigned  to  V.,  the 
predecessor  in  the  title  of  the  vendor.  Held, 
that  an  objection  on  the  part  of  the  purchasers 
that  the  lapse  of  twenty-six  years  between  the 
lease  and  the  sale  by  T.  primS.  fade  destroyed 
T.'s  power  to  sell  as  executor  conid  not  be 
maintained,  the  role  in  Re  Tanqueray-Willaume 
and  Landau  (46  L.  T.  Bep.  N.  S.  542  :  20  Cb. 
X>iv.  465)  not  being  applicable  to  the  case  of  an 
executor  selling  leaseholds.  (Re  Venn  and  Fnrze's 
Contract.) 312 

Specific  performance — Contract  by  letter — Subject 
to  approval  of  detailed  contract  to  be  entered  into 
— Negotiation. — The  court  will  not  enforce  the 
apeciflo  performance  of  an  agreement  by  letter  in 
which  the  main  heads  of  agreement  are  specified, 
but  which  contains  a  provision  that  tiie  offer  is 
made  subject  to  the  approval  by  the  intending 
porohaser  of  "  a  detailed  contract  to  be  entered 
uito."    (Page  r.  Norfolk.) 23 

——  Memorandum  drawn  by  auctioneer's  clerk — 
Agency  —  Statute  of  Frauds  (29  Car.  2.  c.  3), 
s.  4. — In  a  sale  by  public  auction,  the  auctioneer 
is  the  agent,  not  only  of  the  vendors,  but  also 
of  the  purchaser,  to  this  extent,  that  he  is 
entitled  to  sign,  in  the  name  and  on  behalf  of 
the  purchaser,  a  memorandum  of  the  particulars 
of  the  contract  sufficient  to  satisfy  the  Statute 
of  Frauds.  Where,  at  the  conclusion  of  a 
sale',  an  auctioneer's  clerk  was  authorised  by 
a  purchaser  to  enter  his  full  name  and  address  in 
a  printed  form  of  memorandum  of  sale,  but  the 
purchaser  did  not  himself  sign  it,  and  afterwards 
repudiated  the  contract :  Etold,  that  there  was  a 
sufficient  signature  by  the  authorised  agent  of  the 
purchaser  to  satisfy  the  requirements  of  the  Statute 
of  Frauds,  and  specific  performance  of  the  contract 
must  be  mreoted.    (Sims  v.  Landray.)   530 

'—  Statute  of  Frauds— Conditional  acceptance — 
Offer  and  acceptance  contained  in  letters — Formsl 
contract  referred  to  in  letters  and  tendered  for 
signature,    (Jones  v.  Daniel.)    588 

VOLTTNTAET  ASSIGNMENT. 

Assigiunent  of  leaseholds  by  wife  to  hnsband^  for  a 
limited  purpose — Admissibility  of  parol  evidence 
to  show  the  true  transaction — Statute  of  Frauds 
(29Car.2,c.3;,  SB.  7,8.— Shortly  after  the  marriage 
of  the  Duke  and  Duchess  of  M.,  the  duchess 
purchased  a  leasehold  house  with  moneys  forming 
part  of  her  separate  estate.  Shortly  after  the 
duchess  executed  what  purported  to  be  an  absolute 
voluntary  assignment  of  the  house  to  the  duke. 
The  duke  mortgaged  the  house  for  16,0002.  There 
was  parol  evidence  to  show,  and  the  Court  found, 
that  the  assignment  was  made  merely  for  the 
purpose  of  enabling  the  duke  to  borrow  money, 
the  duchess  not  wieming  her  name  to  appear  on 
the  mortgage  deed,  and  that,  subject  to  this,  it 
waa  intended  that  the  house  should  continue  to 
belmig  to  the  duchess,  and  the  dnke  was  always 
willing  and  intended  to  reoonvey.  Held,  that, 
as  the  late  duke,  if  he  had  refused  to  reoonvey 
the  equity  of  redemption  to  the  duchess,  could 


not  have  set  np  the  Statnte  uf  Frauds,  hia 
creditors  claiming  under  him  were  in  no  better 
position  ;  the  equity  of  redemption  in  the  honse, 
therefore,  belonged  to  the  dnohesa.  (fie  Dnke  of 
Marlborongh  ;  Davis  v.  Whitehead.)     page  314 

WATEECOUESE. 
Artificial  channel — Riparian  owner — Implied  grant 
— Diminishing  flow  of  water — Injunction. — The 
owner  of  land  in  which  water  Sows  through  an 
artificial  channel  has  no  rifjrht  to  appropriate  all 
snoh  water.  Nor  is  he  entitled  to  diminish  the 
flow  of  water  down  the  stream  by  abstracting 
water  from  the  springs  which  feed  that  stream. 
(Bnnting  v.  Hicks.)      455 

WATEEWOBKS  COMPANY. 
Bursting  of  main — Damage — Liability  of  company. — 
A  main  belonging  to  a  waterworks  company  burst, 
and  the  water  flooded  the  plaintiffs'  premises, 
causing  considerable  damage.  Held,  that  the 
company  being  authorised  by  Act  of  Parliament 
to  lay  the  main,  and  having  been  guilty  of  no 
negligence,  were  not  liable  in  damages  to  the 
plaintiffs.  (Oreen  v.  The  Chelsea  Waterworks 
Company.)       547 

Notice  by  local  board  —  Arbitration  —  Action  to 
restrain  local  board  from  constructing  works  and 
from  proceeding  to  arbitration — Costs. — Under 
the  plaintiff  company's  spedial  Act  of  1891  (modi- 
fying sect.  52  of  the  Pablic  Health  Act  1875),  it 
was,  as  tiie  court  construed  the  provision,  nnlaw- 
fnl  for  the  defendant  local  board  to  construct 
waterworks  within  the  plaintiffs'  limits  of  supply 
during  four  years  from  the  passing  of  the  special 
Act,  so  long  as  the  plaintiffs  were  able  and  willing 
to  supply  water  proper  and  sufficient.  The  plain- 
tiffs made  some  unsuccessfal  attempts  to  find 
water,  and  before  they  succeeded  in  doing  so  the 
defendant  board  served  them  on  the  20th  May 
1893  with  notice  of  the  board's  desire  to  supply 
water  within  their  own  district,  and  their  intention 
of  constructing  waterworks  under  the  provisions 
of  the  Public  Health  Act  1875.  The  notice  further 
stated  that,  if  not  informed  within  a  month  of  the 
plaintiffs'  ability  and  willingness  the  board  would 
construct  works.  The  matter  was  referred  to 
arbitoation,  but  the  company  becoming  aware  that 
the  b<Mird  were  still  forwarding  a  scheme  of  water 
Bupp^,  moved  in  an  action  to  restrain  the  board 
from  commencing  or  threatening  to  construct 
works  and  from  proceeding  to  arbitration.  The 
motion  stood  over  on  terms  to  await  the  award. 
The  arbitrators  found  that  the  company  were 
"  able  and  willing,"  and  that  the  water  was  proper 
and  sufficient.  Held,  that  the  defendants  must 
pay  the  costs  of  the  action,  setting  off  any  costs 
incurred  by  the  defendants  by  reason  of  the 
plaintUFs  seeking  an  injunction  to  restrain  the 
arbitration.  CThe  Bognor  Water  Company  r. 
The  Bognor  Local  Board.) 4)S 

WILL. 
Aocnmulationa — Income— Charities — Thellusson  Act 
(39  &  40  Geo.  3,  c.  98).— A  testator,  who  died  in 
1865,  by  his  will  dated  in  1860,  after  bequeathing 
several  annuities,  and  directing  that  tbey  should 
be  paid  out  of  the  income  of  his  personal  estate, 
and  that  the  surplus  income,  after  providing  for 
the  annuities,  should  be  invested  and  aocnmn- 
lated  until  the  death  of  the  surviving  annuitant, 
bequeathed  the  residue  of  his  personal  estate  "  in 
trust  to  pay  and  divide  the  same  unto  the  several 
public  gharities  hereinafter  named,  according  to 
the  amounts  set  opposite  to  their  respective 
names,  that  is  to  sa^,"  and  then  followed  the 
names  of  five  charities  with  the  sum  of  lOOi. 
against  each.  After  provision  had  been  made  for 
the  annuities  there  remained  a  large  surplus.  In 
1865  a  suit  was  instituted  for  the  administration  of 
the  testator's  estate,  which  came  on  upon  further 
consideration  in  1871,  when  it  was  aeoided  (25 
L.  T.  Eep.  N.  S.  200 ;  L.  Rep.  12  Eq.  559)  that  the 
oharities  were  entitled  to  the  whole  of  theiorplns ; 
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bat,  without  aii7  deoiaioii  as  to  the  fntnre  righta 
ot  anyone  to  the  aoenmnlations,  the  aocnmola- 
tiona  were  directed  to  oontinne  until  further  order. 
Two  of  the  annuitants  snbseqnentiy  died.  A 
petition  was  then  presented  by  the  next  of  kin  of 
the  testator  asking  for  payment  to  them  of  so 
much  of  the  surplus  income  as  had  aocamnlated 
nnoe  the  expiration  of  twenty-one  years  from  the 
death  of  the  testator.  Hdd,  that  the  principle  of 
Saunders  y.  Vautier  (Cr.  &  Ph.  240)  was  applic- 
able ;  and  that  the  charities  were  entitled  to  the 
wbolia  of  the  acoamnlations  of  income.  (Harbin 
r.  Masterman.)       pag«  357 

Constmotion — Clause  appointing  ezeontor— Chain 
of  representation. — M.  B.,  the  testatrix,  by  her 
will  appointed  her  friend  C.  S.  to  be  her  sole 
executor,  bnt,  in  case  the  said  C.  S.  should  pre- 
decease her,  or  should  die  before  having  fully 
performed  his  functions  as  executor,  then  she 
^roointed  her  son  A.  B.  to  be  sole  executor  of  her 
will.  C.  S.  survived  the  testatrix,  and  took  pro- 
bate of  her  will,  but  died  in  1873,  before  havintp 
completed  his  functions  as  executor,  leaving  a 
will,  which  was  duly  proved  by  his  exeontora. 
A.  B.  survived  the  testatrix,  but  predeceased  C.  S. 
Held,  that  the  chain  of  representation  to  M.  B.'s 
estate  was  not  broken,  and  that  her  legal  personal 
representatives  were  the  executors  of  her  deceased 
executor  C.  S.,  who  were  entitled  to  administra- 
tion with  the  will  annexed,  in  respect  of  the 
nnadministered  poition  of  her  estate.  (In  the 
Goods  of  Haria  Bond,  deceased.)     813 

Contingent   remainder — Devise   to  tms-tees 

— Direction  to  pay  debts  —  Legal  estate  in 
tmstees. — Bj  her  will,  E.  B.,  who  died  in  1875, 
after  directing  her  just  debts,  and  fnnensl  and 
testamentary  expenses,  and  legacies,  to  be  paid  by 
her  exeontoTS  thereinafter  named,  specifically 
devised  a  freehold  messuage  to  her  sons,  H.  B. 
and  W.  J.  B.,  and  their  heirs,  upon  trust  to  allow 
the  said  H.  B.  to  use  and  enjoy  the  same  for  life, 
and  after  his  decease  to  stand  possessed  thereof 
upon  trust  for  all  and  every  one  or  more  of  the 
children  of  the  said  H.  B.,  as  he  should  by  deed 
or  will  appoint,  and,  in  default  of  appointment, 
in  trust  for  all  and  every  one  or  more  of  the 
children  of  the  said  H.  B. ,  who  being  sons  should 
attain  twenty-one,  or  being  daughters  should 
atUun  that  age  or  many,  in  equal  shares  as 
tenants  in  common.  The  wUl  contained  a  residuary 
devise  and  bequest  unto  and  to  the  use  of  her  said 
son  H.  B.  and  to  £.  W.  B.,  thereinafter  called  her 
said  troetees,  upon  trust  for  sale  and  conversion. 
After  declaring  the  beneficial  trusts  of  the  sale 
and  conversion,  the  testatrix  appointed  her  said 
son  H.  B.  and  the  said  E.  W.  B.  trustees  of  her 
will,  and  her  said  sons,  H.  B.  and  W.  J.  B.,  her 
exeontora.  H.  B.  died  in  Nov.  1892,  without 
having  exercised  hia  power  of  appointment,  and 
leaving  two  children,  both  in&nte  and  unmarried. 
The  question  arose  whether,  on  the  true  construc- 
tion of  the  will,  H.  B.  and  W.  J.  B.  took  the  legal 
estate  in  the  specifically  devised  freehold  mes- 
suage, in  which  case  only  the  contingent 
Tcnuoiider  to  the  children  would  be  valid  as  an 
eqnitable  remainder  supported  by  a  freehold ; 
otherwise  the  children's  estate  womd  fail  to  take 
effect  according  to  the  rule  established  in  Feating 
r.  Allrni  (2  L.  T.  Eep.  N.  S.  150 ;  12  M.  &  W. 
270).  Held,  that  the  direction  to  pay  debts  was 
sufficient  to  show  that,  in  the  specific  devise  to 
her  two  sons  and  their  heirs  in  trust  for  her 
son  H.  and  hia  children,  the  testatrix  did  not 
mean  to  avail  herself  of  the  machinery  of  the 
Statute  of  Uses,  or  to  make  them  mere  conduit- 
pipes  of  the  legal  estate,  bnt  that,  on  the  con. 
traiy,  she  intended  that  the  legal  estate  should 
paas  to  and  not  through  them,  in  trust,  accord- 
ing to  the  modem  signification  of  the  term 
"  trust,"  and  that  the  estates  given  to  the  infants 
were  eqnitable  and  did  not  fail,     (iie  Brooke ; 

Brooks  r.  Brooke.) 71 

Estate  for  life  or  in  fee — Words  of  refer- 
ence.— A  testator,  by  his  will  made  in  1821, 
after  making  vanons  bequests    of   realty   and 


personalty,  proceeded,  "  I  do  give  and  bequeath 
unto  my  daughter  A.  fifty  acres  of  land,  being 
part  of  one  hundred  acres  situated  on  the  P. 
road,  known  by  the  name  of  T.  farm,  and  to  my 
daughter  E.  fifty  acres  of  land,  being  the 
remainder  of  the  above-named  hundred."  After 
the  specific  bequests  followed  the  words,  "and 
whose  names  are  in  the  schedule  named,  and 
property  specifically  mentioned  to  each  of  their 
respective  names."  There  was  a  schedule  to  the 
will  which  contained  the  names  of  the  various 
devisees  named  in  the  will,  but  did  not  contain 
the  particulars  of  any  property  given  to  them. 
Held,  that  the  words  mentioning  the  schedule 
were  words  of  reference,  not  of  gift,  and  that  the 
daughters  only  took  a  life  interest  in  the  real 
estate.    (Hill  v.  Brown.)    ...     ._     pogi  17^ 

Constrnotlon — Gift  of  share  to  person  dying  before 
testator  —  Settlement  of  share  —  Lapse.  {Re 
Pinhome  ;  Moreton  v.  Hughes.)      901 

Gift     of    snoh    part    of    residue    "as    may 

by  law  be  given  for  charitable  purposes  " — Altera- 
tion of  law — Will  made  before  passing  of  Act — 
Death  of  testator  after  passing  of  Act. — B.,  by 
will  dated  the  29th  June  1891,  gave  all  his  residu- 
ary estate  to  trustees  upon  trust  to  pay  ths  income 
to  his  wife  for  life,  and  after  her  death  to  pay 
snoh  part  of  his  residuary  trust  estate  as  might 
by  law  be  given  for  chwitable  purposes  to  the 
B.  Hospital,  and  as  to  the  remainder  upon  trust 
for  W.  absolutely.  The  Mortmain  and  Charitable 
Uses  Act  1891  was  passed  on  the  5th  Aug.  1891. 
The  testdtor  died  on  the  20th  Feb.  1892.  Held, 
that  the  Act  of  1891  applied  ;  and,  in  the  absence 
of  any  indication  in  the  will  of  an  intention  to 
the  contrary,  the  hospital  was  entitled  to  all  the 
residue  which  the  testator  hadpower  to  give  to  it 
by  virtue  of  that  Act.  (Be  Bridger;  Brompton 
Hospital  for  Consumption  V.  Lewis.)      201 

Gift  to  "  children  " — lUegitimate  children. — A 

testator  bequeathed  his  residuary  estate  in  trust 
for  bis  four  children  A„  B.,  C,  and  "Ann  Jane 
H.  the  wife  of  James  H.,"  and  declared  that  his 
tmstees  should  stand  possessed  of  the  share  of 
Ann  Jane  H.,  and  invest  the  same  and  pay  the 
income  to  the  said  Ann  Jane  H.  during  her  life, 
"  and  so  that  during  any  coverture  she  should  noc 
have  power  to  anticipate  the  same,"  and  after 
her  death,  "in  trust  for  the  children  or  child  of 
the  said  Ann  Jane  H.  who  being  a  son  or  sons 
shall  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  shall  attain  that  age  or 
marry,  and  if  more  than  one  in  equal  shares  as 
tenants  in  common."  James  H.  had  gone  through 
the  ceremony  of  marriage  with  Ann  Jane  H.,  but 
his  deceased  wife  was  uie  sister  of  the  testator, 
BO  that  his  marriage  with  Ann  Jane  H.  was  in- 
valid. At  the  date  of  the  will  Ann  Jane  H.  had 
had  one  child  by  James  H.,  and  after  the  death  of 
the  testator  two  other  children  were  bom.  The 
testator  was  aware  of  the  facts.  Upon  the  death 
of  Ann  Jane  H.,  a  summons  was  taken  out  in  the 
Liverpool  District  Registry  to  determine  who  was 
entitled  to  her  share  of  the  residuary  estate. 
Held,  that  the  ille^timate  child  bom  at  the  date 
of  the  will  was  entitled,  and  that  the  illegitimate 
children  bom  afterwards  were  not  entitled.  (Se 
Harrison;  Harrison  v.  Higson.) 868 

Infant  —  Mansion-house  —  Devise     in     strict 

settlement — Condition  subsequent  requiring  resi- 
dence— Limitation  over— Kefusal  or  neglect  to 
fulfil  condition. — ^A  testator  devised  a  mansion- 
house  and  other  real  estate  in  strict  settlement, 
with  a  proviso  that  every  person  who  should 
become  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  thereof,  should  reside  in 
and  occupy  the  mansion-house  for  a  least  nine 
months  in  every  year,  and  with  a  limitation  over, 
in  case  any  such  person  shonld  refuse  or  neglect 
so  to  do,  to  the  person  or  persons  next  entitled  in 
remainder  under  the  provisions  of  her  will.  Subse- 
quently the  person  who  in  the  events  that  happened 
became  entitled  to  the  possession,  or  to  the  receipt 
of  the  rents  and  profits,  of  the  property  devised 
by  the  will  was  an  infant.    In  a  special  case  for 
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the  opinion  of  the  coart  the  qnestion  waa  raised, 
vhetiier  the  oondition  as  to  residence  vas  binding 
on  the  infant.  Held,  that  as,  nnder  the  proviaiona 
of  the  will,  the  estate  was  rested  in  the  infant 
with  a  limitation  orer  on  the  refusal  or  neglect  to 
fulfil  a  condition  subsequent  as  to  residenoe  whioh 
an  infant  could  not  be  said  to  refuse  or  neglect  to 
fulfil,  the  limitation  orer  did  not  take  effect  daring 
the  minority  of  the  infant.  (Partridge  v.  Par- 
tridge.)      faga  26 

Construction — Jjemaj — Besidne  — ' '  Not  otherwise 
disposed  of  "— Eeal  estate — Mixed  furd  —  Debts 
—  insufficiency  of  personal  estate. — This  was  a 
Bommons  taken  ont  by  a  legatee  to  yary  the 
chief  clerk's  certificate,  who  had  fonnd  that  the 
pecuniary  legacies  given  by  the  will  of  the 
tes^tor  were  not  charired  on  his  residuary  real 
estote.  The  testator  after  certain  speciSo  gifts 
bequeathed  several  specific  legacies,  including  one 
to  the  applicant,  and  continued  :  "  I  give,  devise, 
and  bequeath  all  the  real  and  personal  estate  to 
which  at  my  death  I  shall  be  beneficially  entitled, 
or  of  which  at  my  death  I  shall  have  any  general 
power  to  dispose  beneficially  by  my  will,  and  not 
otherwise  disposed  of,  unto  C.  for  his  own  use  and 
benefit  absolutely."  The  personal  estate  not 
specifically  bequeathed  was  insufficient  for  pay- 
ment of  debts.  Held,  that  the  legatee  was 
entitled  to  be  paid  ont  of  the  residuary  real  estate. 
Held  also,  that,  as  between  the  pecuniary  legatees 
and  the  residuary  devisee,  the  pecuniary  Isiratees 
were  entitled  to  their  legacies  out  of  the  residuary 
real  estate,  without  any  liability  to  contribute  te 
the  payment  of  debts ;  that  the  residuary  devisee 
was  bound  to  contribute  rateably  with  specific 
legatees  and  devisees  ;  and,  in  ascertaining  the 
proportion  of  his  contribution,  the  value  of  the 
residuary  real  estate  must  be  measured,  not  by 
the  value  less  the  legacies  to  be  paid  thereout, 
but  by  its  value  independently  of  the  legacies. 
(Re  Bawden ;    Bawden  v.  Cresawell.      National 

Provincial  Bank  of  England  v.  Cresswell.)    52S 

Nieoa — Grand-niece  of  wife — Dlegitimaoy — Ex- 
trinsic evidence. — A  testator  grave  his  residuary 
estate  to  his  "  niece  £.  W."  Neither  the  testator 
nor  his  wife  had  any  niece,  but  his  wife  had  two 
grand-nieces  named  "  E.  W.,"  of  whom  one  was 
legitimate  and  the  other  illegitimate.  Held,  that 
the  illegitimate  grand-niece  could  not  come  into 
competition  with  the  legitimate  grand-nieoe ; 
therefore  there  was  no  latent  ambiguity,  and  the 
illegitimate  grand-niece  was  not  entitled  to  pro- 
duce evidence  to  show  that  she  was  the  person 

referred  to.    (lie  Fish ;  Ingham  v.  Bayner.) 825 

Payment  out  of  conrt — Petition — Summons. — 

This  was  a  petition  by  the  applicants,  who  claimed 
to  be  entitled  under  the  w'U  of  W.  H.  deceased  to 
one-fifth  of  a  sum  of  2437i.  1«.  9<i.  Consols  in 
court,  being  the  purchase  money  of  freehold  land 
belonging  to  the  testator,  and  they  asked  for  pay- 
ment out  to  them.  The  title  of  the  applicants 
depended  on  the  proof  of  their  identity  and  age, 
and  of  the  deaths  of  the  testator's  widow  and  of 
the  applicant's  father.  There  was  also  a  question 
upon  the  construction  of  the  will.  The  applica- 
tion was  first  made  by  summons  in  chambers,  but 
Kekewioh,  J,  held  that  he  had  not  jurisdiction 
tinder  Order  LV.,  r,  2,  sub-sect.  1,  to  deal  with  the 
matter  by  summons  in  chambers,  and  a  petition 
was  then  presented.  Held,  that  Order  LV.,  r.  2, 
sub-sect.  1,  did  not  contemplate  such  a  case  as  the 
present  when  there  was  a  question  of  construction 
involved,  nor  was  it  a  case  in  whioh  the  matter 
could  be  heard  on  summons  under  the  discretion 
of  the  judge  given  by  sub-sect.  18  of  the  same  rule, 
and  that  therefore  a  petition  was  necessary.  (R« 
Hicks ;  Ez  parte  North-Eastern  Bailway  Com- 
pany,)  529 

—  Specific  legacy,  —  A  testatrix  bequeathed  to 
one  aanghter"800  pounds  invested  in  'i^ConsoU," 
to  another  daughter  "  700  pounds  in  vested  in 
2i  Consols,"  and  to  her  grandson  "800  pounds 
invested  in  2^  Consols."  Neither  at  the  date 
of  her  will,  nor  at  the  time  of  her  decease,  did  the 
testatrix  possess  any  2^  per  Cent,  Consols;  but 


there  was  at  the  data  of  her  will  and  thenceforth  to 
her  death  a  sum  of  1800!.  2}  Consols  standing  in  the 
joint  names  of  her  deceased  husband  and  herself. 
Held,  that  the  legacies  were  specific,  not  demon- 
strative, and  did  not  fail,  but  were  answered  by 
the  1800{.  2}  per  Cant.  Consols,  and  must  abate  in 
the  proportion  of  1800i.  to  23001,    (Be  Pratt :  Pratt 

V.  Pratt.) page  483 

Cont'mgent  legacy — Specific  gift  to  trustees — Inter- 
mediate income  —  Infanta  —  Maintenance  —  Con- 
veyancing and  Law  of  Property  Act  1881, — A 
testator,  by  his  will  made  in  ISSfi,  bequeathed  the 
sum  of  40001,  Victoria  Four  per  Cent.  Stock,  held 
by  him  at  the  date  of  his  will,  or  which  might  be 
held  by  him  at  his  death,  or  the  like  sum  out  of 
any  larger  amount  of  the  stock  whioh  might  be 
held  by  him  at  his  death,  or  any  sum  of  that  stock 
less  than  40001.  in  nominal  value  held  by  him,  and 
such  a  sum  of  cash  as  with  the  nominal  value  of 
such  stock  would  make  40001.,  or,  in  the  absence 
of  any  such  stock  than  held  b^  him,  the  sum  of 
40001,  cash,  to  the  trustees  of  his  will,  in  trust  for 
two  granddaughters  contingently  on  their  sur- 
viving him  and  attaining  twenty-one,  in  equal 
shares ;  and  he  devised  and  bequeathed  the  residue 
of  his  estate  to  his  trustees  upon  trusts  for  con- 
version and  distribution  as  therein  mentioned. 
At  the  testator's  death,  in  1892,  a  sum  of  40001. 
Victoria  Four  per  Cent.  Stock  was  standing  in  his 
name.  This  was  an  application  by  the  grand- 
children, who  both  survived  him  and  were  atill 
infants,  for  maintenance  out  of  the  intermediate 
income  of  this  stock.  Held,  that,  aeon  the  principle 
of  the  decision  in  Be  Medlock;  Ruffle  v.  Mtdlock 
(54  L,  T,  Bep.  828),  the  fund  being  both  segre- 
gated from  the  estate  and  vested  in  trustees 
for  the  benefit  of  the  objects  of  the  gift  on  the 
happening  of  the  contingency,  the  intermediate 
income  accruing  from  it  would  belong  absolutely 
to  the  granddaughters  on  attaining  twenty-one. 
they  were  entitled,  under  sect.  43,  sub-sect.  1,  of 
the  Conveyancing  and  Law  of  Property  Act  1881, 
as  interpreted  by  Re  Uiclaon;  Hill  v.  Grant 
(52  L.  T.  Rep.  707 ;  29  Ch.  Div.  331),  to  main- 
tenance   ont  of    such   income,      {Re  Clements: 

Clements  r.  Pearsall ) 633 

Direction  for  payment  of  annuities  "  clear  of  all 
deductions  whatsoever  except  income  tax "  — 
Codicil  —  Direction  for  payment  of  annnities — 
"  Free  of  legacy  duty  and  every  other  deduction." 
— A  testator,  who  died  in  Nov,  1886,  by  his  will 
dated  in  Feb.  1877,  devised  and  bequeathed  his 
real  and  residuary  personal  estate  to  trustees 
upon  truat  (inter  alia)  to  pay  certain  annuities, 
including  one  to  the  plaintiff ;  and  he  directed 
that  all  the  annuities  should  be  paid  "clear  of 
all  deductions  whatsoever  except  income  tax." 
By  a  codicil  to  his  will,  dated  in  Feb.  1832,  Dhe 
testator  directed  that  every  legacy  and  other 
interest,  as  well  derivable  under  his  will  as  any 
codicil  thereto,  should  be  "  free  of  legacy  duty 
and  every  other  deduction."  Held,  that,  the 
testator  having  thought  proper  to  treat  income 
tax  as  a  deduction,  there  was  no  reason  why  it 
should  not  be  so  treated  ;  and  that  therefore  the 
plaintiff's  annuity  was  payable  free  from  income 
tax,    (Be  Buckle ;  Williams  V.  Marson.)      115 

Falsa  (iemon<{ratto— Qift  of  residence  and  premises 
"oa  now  occupied  by  me."— Testator  devised 
"  my  residenoe  called  S.  House  and  premises 
thereto  as  the  same  are  now  occupied  by  me  "  to 
his  wife  during  widowhood,  A  stable  adjoined 
the  house,  over  which  was  a  room,  the  only  access 
to  whioh  was  throngh  the  house.  The  testator  let 
to  two  of  his  sons,  for  the  purposes  of  their 
business,  an  offioe  standing  in  the  yard  of  tbe 
house,  together  with  the  stable,  and  they  were  in 
the  sons  occupation  at  the  date  of  his  death. 
Held,  that  the  devise  included  the  room  over  the 
stable,  but  not  the  other  part  of  the  stable  nor  the 
office,  as  the  property  which  was  in  the  testator's 
occupation  answered  the  whole  of  his  description, 
•nd  therefore  the  words  "  aa  the  same  are  now 
occupied  by  me  "  could  not  be  rejected  as  a/al«a 
demontlratio.    (Be  Seal ;  Seal  v,  Taylor.)    ^ 
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IjiCknta — Maintenanoe  clanae — ^Tmst  or  power— Bis- 
cietion  of  trastaes— Interference  by  conrt. — A. 
tectator  gave  his  reaidnary  estate  to  five  trastees 
(of  whom  hia  wife  was  one)  npon  tmat  to  pay  the 
inoome  to  Ma  wife  daring  widowhood,  and  in  the 
«Tent  of  her  marrying:  af^^n  he  direotad  hia 
tmstees  to  pay  her  lOOOl.  a  year  ont  of  the  income, 
and  subject  thereto  the  capital  and  income  were 
to  be  held  for  such  of  his  children  as  being  sons 
«tteined  twenty-fire,  or  being  danghters  attained 
ihat  age  or  married.  And  the  testator  directed 
that,  after  the  decease  or  marriage  again  of  his 
wife,  his  trastees  ahonld  apply  the  whole  or  saoh 
part  as  they  ahoold  think  nt  of  the  income  of  the 
share  to  which  any  child  shonld  for  the  timi 
being  be  entitled,  or  contingently  entitled,  for  or 
towards  the  maintenance  and  edncation  or  other- 
wise for  the  benefit  of  snoh  child,  and  whether 
under  or  over  the  age  of  twenty-one  years.  The 
testator's  widow  married  again.and  there  were  three 
yoang  children  of  the  testator  who  continned  to 
leaide  with  and  were  maintained  by  her,  although 
shortly  after  her  marriage  she  applied  to  her  co- 
tmsteea  to  makd  her  an  allowance  of  3002.  a  year 
ont  of  the  income  towards  their  maintenance  and 
edncation,  bnt  they  in  the  exercise  of  their  dis- 
cretion declined  to  make  any  allowance.  On  au 
application  by  the  infant  children  for  an  order 
directing  the  tmstees  to  pay  a  snm  for  their  main- 
tenance ont  of  the  income  :  Held,  that  there  was 
no  imperatiTe  tmst  to  apply  any  part  of  the  income 
for  the  maintenance  of  the  infants  ;  that  the  four 
trustees  baring  honestly  exercised  their  discretion 
not  to  make  any  allowance  for  maintenance,  the 
oourt  could  not  orerrole  their  discretion;  and  that, 
if  in  conseqaenoe  of  all  the  trnateos  not  being 
agreed  the  discretion  was  to  be  exercised  by  the 
court,  the  court  exercised  the  discretion  adversely 
to  the  application.  (Be  Bryant;  Bryant  v. 
Hickley.) page  301 

Intermeddling  executor — Failure  to  take  probate — 
Citation — Disobedience — Peremptory  order, — \a 
intermeddling  executor  is  bound  to  prove,  and 
where,  after  ne  has  been  cited,  he  has  atill  failed 
to  prove,  a  peremptory  order  will  be  made  against 
him,  npon  motion,  calling  npon  him  to  take  pro- 
bate within  a  certain  time.  (In  the  Goods  of 
Elizabeth  Lister,  deceased.)      812 

Blistake  in  Christian  name  of  executor — Ambiguity 
—  Extrinsic  evidence  —  Probate. —  The  testator 
deTiaed  his  mal  estate  "  to  Robert  Taylor,  of 
Warmley  Hill,  in  the  pariah  of  Bitton,  boot- 
maker," and  to  two  other  persons,  upon  certain 
tmsta,  and  gave  a  certain  house  and  garden  "  to 
the  said  Bobert  Taylor,  of  Warmley  Hill  afore- 
said," provided  he  accepted  the  execntor  and 
tmateeship  of  the  said  will ;  and,  in  the  event  of 
his  ref nial  to  act,  the  testator  gave  the  said  house 
and  garden  to  Henry  Arthur  Williama,  upon  the 
like  consideration  and  condition ;  and  he  appointed 
the  aaid  Bobert  Taylor,  and,  in  default,  the  said 
Williams  and  the  two  persons  previously  named 
as  trusteea,  to  be  executors  of  his  will.  There 
was  no  Bobert  Taylor  living  at  Warmley  Hill,  but 
there  was  a  Jamea  Alfred  Taylor,  a  bootmaker, 
who  lived  there  ;  and  theaaidJames  Alfred  Taylor 
bad  a  brother,  Bobert  Britton  Taylor,  also  a  boot- 
maker, who  lived  at  Hanham,  which  was  in  the 
same  parish  as  Warmley  HUl,  The  Court  allowed 
extrinsic  evidence  to  show  that  James  Alfred 
Taylor  was  an  intimate  friend  of  the  testator^  and 
that  Bobert  Britton  Taylor  was  Uttle  acquainted 
with  the  testator ;  and,  upon  that  evidence,  the 
Court  granted  probate  of  the  will  to  James  Alfred 
Taylor,  and  not  to  Bobert  Taylor.  Evidence  of 
deolarationa  by  the  testator,  as  to  his  intentions, 
held  inadmisssible.    (In  the  Qooda  of  Chappell, 

deceased.) 245 

Paper  pasted  over  legacies  and  names  of  legatees — 
Wills  Act  (I  Vict.  c.  36),  s.  21— Writing  on  will 
"  apparent " — Probate  of  writing  as  deciphered  by 
experts. — When  pieces  of  paper  or  other  substance 
are  pasted  over  a  will  by  a  testator,  the  court  is 
at  lioerty  to  ascertain  what  is  written  underneath 
the  super  ioiposed  paper  or  other  aubatanoe  by 


foonsaing  sunlight  upon  the  back  of  the  particular 
portion  of  the  will  in  question  by  meana  of  a 
framework  of  brown  paper,  cardboard,  or  other 
opaque  aubstanoe,  and  oy  drawing  down  the  blinds 
of  the  room.  (FAnch  and  others  v.  Combe  and 
others.)      page  695 

Probate — Circumstances  exciting  snapicion  of  the 
ooarb — Onus  on  beneficial^  propounding  the  will — 
Proof  of  fraud  or  undue  influence. — The  rnle  laid 

.  down  in  Borry  t.  BiUlin  (2  Moo.  P.  0.  480,  482), 
Fulton  V.  Andrew  (32  L.  T.  Bep.  N.  8.  209 ;  L. 
Bep.  7  E.  A  I.  App.  418,  460),  and  Broicn  v.  Fisher 
(63  L.  T.  Bep.  N.  S.  465),  that  those  who  take  a 
benefit  under  a  will,  and  have  been  instrumental 
in  preparing  or  obtaining  it,  have  thrown  upon 
them  the  onus  of  showing  the  righteoneness  of 
the  transaction,  does  not  merely  apply  to  cases 
where  a  will  is  prepared  by  or  on  the  instructions 
of  the  person  taking  a  benefit  under  it,  bnt  extends 
to  all  oases  in  which  circumstances  exist  that 
excite  the  suspicion  of  the  court;  and  wherever 
suoh  circumstanoes  exist,  and  whatever  their 
natnre  may  be,  it  is  for  those  who  propoand  the 
will  to  remove  suoh  suspicion  or  doubt,  and  to 
prove  affirmatively  that  the  testator  knew  and 
approved  of  the  contents  of  the  document.  It  is 
only  when  this  is  done  that  the  onus  is  thrown  on 
those  who  oppose  the  w'ill  to  prove  fraud  or  undue 
influence,  or  whatever  else  they  rely  upon,  to  dis- 
place the  case  made  for  proving  the  will.  (Tyrrell 
V.  Painton.)      453 

Married  woman's  will  — Wife  of  naturalised 

French  subject. — Although  by  the  Natarsliaa- 
tion  Act  1870  (33  Viot.  c.  14),  s.  10,  sub-sect.  1, 
the  wife  of  a  foreign  sabjeot  is  deemed  to  be  her- 
self a  foreigner,  by  French  law  the  act  of  natura- 
lisation is  purely  personal,  and  effects  a  change  of 
status  solely  in  regard  to  the  person  naturalised. 
Therefore,  in  a  case  where  the  testatrix  had 
married  a  British  subject,  a  native  of  Manritiaa, 
and,  by  a  settlement  made  npon  the  said  marriage 
and  declaring  the  £ni;lish  domicile,  power  was 
(^ven  to  her  to  appoint,  by  will  or  codicil,  the 
income  and  corpus  of  the  settled  fund  ;  and,  after 
her  husband  had  become  a  naturalised  Frenchman, 
she,  while  on  a  temporary  visit  to  this  country, 
made  her  will,  in  English  form,  pursuant  to  the 
power  her  thereto  enabling,  and  died  domiciled  in 
France:  the  Court,  upon  evidence  that  the  will, 
though  not  made  in  accordance  with  the  law  of 
France,  would  be  operative  in  that  conntry, 
granted  probate  thereof  to  the  executors  therein 
named.  (In  the  Gooda  of  Brown-S<Squard,  de- 
oeaaed.)      811 

Probate  and  legacy  duty — Beqneat  to  exeontora  of 
another  testator. — ^A  testatrix  bequeathed  a  share 
of  her  residuary  personal  estate  to  M.,  and  in  the 
event  of  his  predeceasing  her,  which  he  did,  to  his 
"  executors  and  representatives  whom  I  do  hereby 
appoint  to  be  my  residuary  legatees."  Held 
(affirming  the  judgment  of  the  court  below),  that 
only  one  probate  and  legacy  duty  was  payable, 
namely,  under  the  will  of  the  testatrix,  and  that 
no  second  daty  under  the  will  of  M.  was  payable, 
as  the  property  in  question  was  not  part  of  his 
estate  at  the  time  of  his  death,  nor  personal 
estate  which  be  bad  "  power  to  dispose  of  within 
the  Stamp  Duties  Act  of  18  45.  (The  Lord  Advocate 
«.  Bogie  and  others.)    533 

Settlement — ^Tenant  for  life— Expiration  of  limita- 
tions—  Power  of  sale  —  Duration  of  power  — 
Reasonable  time  for  purpose  of  distribution- 
Discretion  of  trustees. —  A  testator  gave  hia 
trustees  a  power  to  sell  his  residuary  estate,  at 
such  times  as  they  should  think  fit,  tor  the  pur- 
pose, as  held  upon  the  true  construction  of  the 
will,  of  its  more  convenient  distribution  among 
the  objects  of  hia  bounty,  after  certain  life  eatates 
had  come  to  an  end.  Held,  that  the  power  was  not 
▼oid  aa  infringing  the  law  against  porpetaities,  but 
could  be  exercised  within  a  reasonable  time  after 
the  death  of  the  life  tenants,  and  that  the  trustees 
could  give  a  good  title  to  the  purchaser  of  the 

Sroperty.      (K«  Lord  Sndeley  and   Baines  and 
o.)    549 
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Tenant  for  life  —  Bemainderman  —  loTestment*  — 
Biaky  aecnritioa — Trustees — Duty  of —Conversion. 
— A  testator  gave  the  reaidne  of  his  estate  to  his 
exeantors  upon  tmst  to  permit  his  wife  to  receive 
and  take  ube  rents,  issnes,  profits,  and  annual 
inoome  thereof  for  her  sole  and  separate  nse 
daring  her  life,  and  after  her  deaui  testator 
declared  that  the  trostees  of  his  will  sboold  hold 
all  his  residuary  estate  and  the  investments  or 
income  thereof  in  tmst  for  his  nephew  absolntely. 
There  was  no  trust  for  oonversion  and  no  invest- 
ment clause.  Part  of  the  estate  consisted  of 
stocks  in  a  gas  company.  The  question  was 
raised  whether  the  gaa  stock  should  be  sold,  and 
the  proceeds  invested  in  New  Consols ;  and 
whether  the  testator's  widow  was  entitled  to 
retain  the  whole  of  the  income  of  the  testator's 
estate  which  she  had  actually  received  and  any 
accruing  income  of  the  gas  stock.  Held,  that  the 
tenant  for  life  under  a  ■mil  could  not  take  in  specie 
the  income  of  property  which  was  of  a  perisDable 
or  wasting  nature ;  in  order  to  give  the  wife  the 
income  of  the  property  as  it  stood,  you  must  find 
something  equivalent  to  a  specific  ^ft :  there 
being  no  speoific  gift  here,  the  rule  in  Meyer  v. 
Bimoiuen  (5  De  G.  &  Sm.  723)  applied,  and  the 
tmstees  should  be  required  not  to  convert  the 
stocks,  but  set  a  value  upon'  them,  and  give  the 
tenant  for  life  4  per  cent,  upon  the  value.  (Re 
Eaton ;  Daines  V.  Eaton.) page  "ISi 


Testamentary  papers  —  Validity  —  Incorporation  — 
Befusal  of  probate. — The  testator  called  two  wit- 
nesses into  his  room,  informed  them  that  he  had 
made  certain  alterations  in  his  will  which  he  said 
was  in  a  drawer  of  the  writing-table,  at  which  h» 
was  sitting,  and  he  asked  them  to  witness  his  signa- 
ture. The  document  lying  before  him,  written  by 
himself  upon  blue  paper,  was  then  duly  executed 
and  attested  as  a  will.  The  witnesses  never  saw 
and  never  attested  any  other  document  for  the  de- 
ceased. The  document  appointed  no  executor, 
and  contained  no  bequest,  but  referred  t(> 
"  papers  No.  1,  2,  3,  4,  5,  and  6,"  as  having  been 
si^ed  by  the  deceased  in  the  presence  of  the 
witnesses.  After  the  death,  certain  holograph 
papers,  bearing  those  respective  numbers,  and 
with  various  dates  antecedent  to  the  blue  paper, 
were  found  alonfr  with  the  latter  in  an  envelope, 
outside  of  which  was  written,  "  My  last 
will,  1890,"  also  in  the  testator's  handwriting. 
Upon  application  by  the  execators  for  probate  of 
all  the  documents :  Held,  that,  as  the  numbered 
papers  were  not  identified  with  the  description 
given  in  the  attested  paper,  in  such  a  way  as  to 
exclude  the  possibility  of  mistake,  they  were  not 
incorporated  with  that  paper :  Held  also,  that,  as 
the  attested  paper,  by  itself,  was  inoperative,  pro- 
bate of  it,  as  well  as  of  all  the  other  documents, 
should  be  refused.  (In  the  Goods  of  Gamntt, 
deceased.) page 
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HoVSt  of  1<0I1I8. 

Nov.  17  and  20. 1893. 

(Before    the    Lobd    Chancellob    (Hersohell), 
Lords  Watson,  Ashbotjbne,  andSHASD.) 

Powell  v.  Bibminoham  Vineqab  Beewbbt 
Company,  (a) 

ON    appeal    FBOM    the    COtTBT    OP    APPEAL    IN 

BNQLAND. 
Trade  mark  —  Reetifieation  of  register  —  Person 
aggrieved  —  Patents,  Designs,  and  Trade  Maries 
Ad  1883  (46  &  4,7  Vict.  c.  57),  s.  t>0. 
Where  a  trade  mark  has  been  improperly  regis- 
tered, any  person  who  is  in  the  same  trade  as 
the  person  who  has  registered  -it,  and  deals  in 
the  same  class  of  goods,  is  prim&  facie  a  "person 
aggrieved"    vnthin    sect.    90    of    the    Patents, 
Vesignt,  and  Trade  Maris  Act  1883,  although 
he  may  not  in  fact,   up    to    that    time,    have 
manufiietured,  or  dealt  in,  the  exact  article  to 
which  the  trade  mark   applies,  as  the  effect   of 
ike  registration  is  to  restrain  his  legal  rights. 
The  use  of  words  upon  the  outside  of  packing  cases 
containing  the  arlicles  dealt  in  is  not  a  use  of 
such  words  as  a  trade  mMrk. 
Judgment  of  the  court  below  affirmed. 
This  was  an  appeal  from  a  judgement  of  the 
Court  of   Appeal    (Lindley,    Bo  wen,    and    Kay, 
LJJ.),  who  had  affirmed  a  judgment  of  Chitty,  J. 
The  caae  is    reported    nnder  the  name    of    Re 
PcwWs  Trade  Mark  in  69  L.  T.  Rep.  N.  S.  60 ; 
(1893)  2  Ch.  888.    The  respondents    took    pro- 
<!*eding8  for  the  purpose  of  having  removed  from 
the  register  a  trade  mark  which  had  been  regis- 
tered by  the  appellant.    The  appellant,  tradmg 
u  Qoodall,  Backhouse,  and  Co.,  had  registered, 
Mnongrt  other  trade  marks,  in  the  year  1884.,  one 
conaistmg    of  the    words    "Yorkshire    Relish," 
'•hich  the  respondents  sought  to  have    removed 
from  the  register. 

(a)  Beponed  b7  C.  E.  Uauum,  En.,  Burtiiter-at-Law. 
Vd.  LXX,  N.  8.  1790. 


Chitty,  J.  held  that  the  respondents  were- 
"  persons  aggrieved,"  so  as  have  a  locus  standi  to- 
be  heard,  and  that  the  words  "  Yorkshire  Relish  " 
had  not  been  used  as  a  separate  trade  mark- 
before  the  13th  Aug.  1875,  ana  his  judgment  was 
affirmed  by  the  Comt  of  Appeal,  as  above  stated. 

Aston,  Q.C.,  Sir  B.  Webster  Q.C.,  and  Cutler 
appeared  for  the  appellant. 

MouUon,  Q.C.,  FarweU,  Q.C.,  and  Fothergill, 
who  appeared  for  the  respondents,  were  not 
called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the'- 
appellant  their  Lordships  gave  judgment  as:- 
follows : — 

The  LoBD  Chancellob  (Herschell).  —  My 
Lords  :  The  first  question  raised  is  whether  the 
respondents  were  "  persons  aggiieved  "  within  the 
meaning  of  the  90tn  section  oi  the  Patent  Act  of 
1883.  That  section  provides  that  "  the  court 
may  on  the  application  of  any  person  aggrieved 
.  .  .  by  any  entjy  made  without  sufficient 
cause  in  any  such  register  "  (that  is,  a  "  register 
kept  under  this  Act ")  "  make  such  order  for 
expunging  or  varying  the  entry  as  the  court 
thinks  fit.  The  i-eapondents  are  in  the  same 
trade  as  the  appellant ;  like  the  appellant  they 
deal  amongst  other  things  in  sauces.  The  courts 
below  have  held  that  the  respondents  are  "  persons 
aggrieved."  I  should  be  very  unwilling  unduly 
to  limit  the  construction  to  be  placed  upon  these 
words,  because,  although  they  were  no  doubt 
inserted  to  prevent  officious  interference  by  those 
who  had  no  interest  at  all  in  the  register  being 
correct,  and  to  exclude  a  mere  common  informer, 
it  is  undoubtedly  of  public  interest  that  they 
should  not  be  unduly  limited,  inasmuch  as  it  is  a 
public  mischief  that  there  should  remain  upon  the 
register  a  mark  which  ought  not  to  be  there, 
by  which  many  persons  may  be  affected  who 
nevertheless  would  not  be  willing  to  enter  upon 
the  risks  and  expense  of  litigation.  Wherever 
it  can  be  shown,  as  here,  that  the  applicant  is  in 
the  same  trade  as  the  person  who  has  registered 
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the  trade  mark,  and  wherever  the  trade  mark  if 
remainuig  on  the  register  would  or  might  limit 
the  legal  rights  of  the  applicant  go  that  by  reason 
of  the  existence  of  the  entry  upon  the  register  he 
could  not  Liwfiillj  do  that  which  but  for  the 
appearance  of  the  mark  upon  the  register  he 
could  lawfully  do,  it  appears  to  me  that  he  has  a 
loeua  standi  to  be  heard  as  a  "  person  aggrieved." 
In  the  present  case  I  do  not  think  it  can  be 
•doubted  that  the  rights  of  any  person  who  was 
in  the  trade  and  might  desire  to  make  use  of 
-the  words  "  Yorkshire  Relish  "  would  be  less  if 
this  mark  were  upon  the  register  than  they  would 
•be  if  he  were  only  subject  to  the  common  law 
liability  of  being  restrained  from  making  any 
.  tsittempt  to  pass  off  his  goods  as  the  goods  of 
atnother  person.  Both  courts  below  have  come 
to  the  conclusion  that  in  that  sense  the  present 
applicants,  the  respondents  here,  are  "  persons 
agg^eved,"  and  I  can  see  no  reason  to  difEer  from 
the  conclusion  at  which  they  have  arrived.  The 
only  other  question  is  whether  these  words 
''  Yorkshire  K>elish "  had  been  used  as  a  trade 
mark  by  the  appellant  before  the  year  18V6. 
'That  thOT  had  been  used  by  being  put  on  the 
outside  of  the  packing  cases  in  which  his  goods 
were  sent  out  is  not  disputed,  but  the  controversy 
is  whether  they  were  so  used  as  a  trade  mark. 
That  is  a  pure  question  of  fact  involving  no  legal 
difficnl^,  and  that  question  of  fact  has  been 
resolved  in  favour  of  the  respondents  against  the 
appellant  by  two  courts.  Under  those  circum- 
stances it  would  need  a  very  strong  case  indeed 
~to  induce  your  Lordships  to  depart  from  the 
-conclusion  at  which  the  courts  below  have  arrived. 
I  do  not  propose  to  discuss  the  evidence  in  this 
'<caae ;  I  can  see  no  ground  for  supposing  that  any 
cardinal  fact  has  oeen  overlooked,  or  that  any 
fact  has  had  undue  or  unreasonable  weight 
attached  to  it,  and  I  content  myself  therefore 
with  saying  that  I  see  no  reason  for  differing 
from  the  conclusion  at  which  the  courts  below 
have  arrived.  I  therefore  move  your  Lordships 
that  the  judgment  appealed  from  be  affirmed, 
and  the  apjaesi  dismissed  with  costs. 

Lord  Watson. — My  Lords:  This  appeal  is 
tiiken  in  an  application  at  the  instance  of  the 
respondent  company  to  have  the  words  "  York- 
shire Belish,"  which  were  registered  as  a  trade 
mark  by  the  appellant  in  the  year  1884,  removed 
from  the  register.  The  appellant  maintains  that 
the  respondents  have  not  shown  any  statutory 
'  title  to  insist  on  the  application ;  and  assuming 
'them  to  have  title,  that  the  entry  ought  not  to  l» 
expunged  because  the  words  in  question  were 
'  used  by  him  as  a  trade  mark  before  the  13th  Aug. 
1876.  Ohitty,  J.  and  the  Court  of  Appeal 
unanimously  decided  a^jainst  the  appellant  on 
both  points.  In  my  opmion  neither  of  them 
raises  a  pure  question  of  fact,  but  a  mixed  issue  of 
law  and  fact.  In  bo  far  as  the  learned  judges  in 
both  courts  have  concurred  in  taking  the  same 
■  view  of  the  facts,  and  of  the  inferences  of  fact  to 
be  derived  from  them,  your  Lordships  will  not, 
except  upon  very  strong  cause  shown,  disturb 
their  conclusions.  But  the  rule  is  strictly  con- 
fined to  questions  of  fact,  and  has  no  refer- 
ence to  questions  whether  the  law  has  been 
rightly  laid  down  or  rightiiy  applied  to  the  facts 
found.  In  disposing  of  the  appellant's  contention 
that  the  respondents  were  not  "  aggrieved 
persons,"  it  appears  to  me  that  the  courte  below- 


proceeded  on  the  right  construction  of  sect.  90 
of  the  Act  of  1883.  In  my  opinion,  any  trader  is, 
in  the  sense  of  the  statute,  "  aggrieved  "  whenever 
the  registration  of  a  particular  trade  mark 
operates  In  restraint  of  what  would  otherwise 
have  been  his  legal  rights.  Whatever  benefit  is 
gained  by  i-egistration  must  entail  a  correspond- 
mg  disadvantage  upon  a  trader  who  might 
possibly  have  had  occasion  to  use  the  mark  in  the 
course  of  his  business.  It  is  implied,  of  course, 
that  the  person  aggrieved  must  omnufacture  or 
deal  in  the  same  class  of  goods  to  which  the 
registered  mark  applies,  and  that  there  shall  be  a 
reasonable  possibility  of  his  finding  occasion  to 
use  it.  But  the  fact  that  the  trader  deals  in  the 
same  class  of  goods  and  could  use  it,  is  prinui 
fdcie  sufficient  evidence  of  his  being  aggrieved, 
which  can  only  be  displaced  by  the  person  who 
registered  the  mark,  upon  whom  the  onus  lies, 
showing  that  there  is  no  reasonable  probability 
that  the  objector  would  have  used  it,  although  he 
were  free  to  do  so.  That  reading  of  the  statute 
appears  to  me  to  be  in  substantial  conformity 
with  the  construction  adopted  by  the  Court  of 
Appeal  in  Be  Rivih-e's  Trade  Mark  (50  L,  T. 
Rep.  N,  S.  763 ;  26  Oh.  Div.  48) ;  and  also  in  JJe 
ApoUinaris  Company't  Trade  Markt  (65  L.  T. 
Rep.  N.  S.  6 ;  (1891)  2  Ch.  186).  In  this 
case  the  trade  mark  which  the  appeUant  claims 
as  his  own  is  registered  "  in  respect  of  sauce  ;"  and 
it  is  not  disputed  that  the  respondente'  trade 
embraces  the  manufacture  of  sauces.  If,  as  they 
allege,  the  appellant  had  not  at  the  date  (rf 
registration  acquired  a  right  to  use  the  words 
"Yorkshire  Relish,"  such  as  the  Act  of  1883 
recognises,  they  have  a  prima,  facie  statutory 
title  to  challenge  the  entry  in  the  register.  The 
appellant  maintains  that  it  is  established  by  the 
evidence  that,  even  if  the  words  had  not  been 
appropriated  as  a  trade  mark  for  his  goods,  there 
would  have  been  no  reasonable  probability  that 
the  respondents  would  ever  have  found  occasion 
for  their  use.  Whether  they  would  or  would  not 
is  a  mere  question  of  f&ct,  upon  which  the  opinion 
of  all  the  learned  judges  is  against  him ;  and  1 
need  only  add  that  I  have  been  unable  to  discover 
any  good  ground  for  rejecting  their  decision. 
The  second  point  argued,  relating  to  the  user  of 
the  words  "Yorkshire  Relish  "  as  a  trade  mark 
b  V  the  appellant,  appears  to  me  to  involve  still  less 
of  the  legal  element  than  the  first.  I  listened  to 
the  argument  with  the  view  of  learning  whether 
the  decisions  of  the  courts  below  were  to  any  and, 
if  so,  to  what  extent  tainted  by  legal  error,  but  so 
far  as  I  could  gather  no  legal  defect  was  pleaded 
by  the  ap^llant.  All  the  learned  judges  assumed, 
in  my  opinion  rightly,  that  the  appelant  might 
use,  and  acquire  right  to  use,  as  his  own,  a  trade 
mark  affixed  to  cases  intended  for  his  wholesale 
trade,  as  well  as  another  trade  mark  affixed  to 
each  bottie  of  sauce  which  was  packed  in  these 
cases,  and  upon  which  the  retail  onstoment 
admittedly  relied.  The  real  and  only  substantial 
objection  which  the  appellant  made  to  the  judg- 
mente  appealed  from  appeared  to  me  to  be  this, 
that  in  deciding  the  auestion  of  fact  the  learned 
judges  undervalued  tne  general  testimony  given 
by  certain  witnesses  and  gave  undue  weight  to 
evidence  which  did  not  directiy  contradict  it.  I 
think  in  so  doingtheleamed  judges  were  perfectiy 
justified.  Gieneral  statements  by  witnesses  that 
particular  words  were  used  as  a  trade  mark  do 
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not  ezprees  pure  &ct ;  the7  expreaer  the  belief  of 
those  witneBBea  that  the  facts  which  came  under 
their  obaerratiorL  justified  the  inference  that 
those  words  were  used  as  a  trade  mark.  In  this 
case  there  ia  an  abundance  of  these  general 
statements,  and  there  are  'undoubtedly  circnm- 
stances  proved  (notably  in  the  cross-examination 
of  the  appellant  hims^f )  which,  when  taken  jper 
*e,  point  veiT  strongly  in  another  direction.  The 
dv^  of  weighing  those  two  classes  of  evidence 
the  one  against  the  other  wss  a  duty  imposed 
npon  the  learned  judges,  which  uiey  have 
fulfilled  in  a  manner  which  precludes  me  from 
finding  that  their  decision  is  wrong. 

Lord  AsHBOUBNE. — My  Lords  :    I  concur.    I 

think  that  the  respondents  clearly  come  within 

the  description  of  "  persons  aggrieved.'*    It   is 

manifest  uiai  no  exact  or  exhanrtive  definition  is 

possible  ;  bnt,  if  the  respondents  are  not  entitled 

to  claim  ttie  status  of  "  aggrieved  persons,"  it  woidd 

be  difficult  to  suggest  anyone  who  could  more 

aptly  be  so  designated.    They  are  not  common 

infonnera    or   strangers    proceeding    wantonly; 

they  an  peraons  who  believe  (on  grounds  accepted 

bv  CUt^  J.    and    the    Court  of  Appeal)  that, 

t&ey  are  interested  substantially  in  contesting 

this  claim    of   the    appellants ;  and    might    be 

damaged  if  the  mark  is  retained.    It  has  been 

pointea  ont  In  Be  ApoUinaria  case  {vbi  sup.),  that 

people  IB  the  same  trade  and  dealing  in  the  same 

arbde  would  be  regarded  as  aggrieved.    In  the 

present  oase,  if  free,  the  respondents  might  wish 

to  deal  in  a  similar  article,  and  the  existence  of 

this  mark  may  hamper  and  impede  them  in  oon- 

ndering  how  they  ^ranld  develope  and  work  their 

bonness.    I   do  not  see  any  reasons  of  public 

p<diey  rendering  it  at  all  desirable  to    unduly 

narrow  iho  de&iition  of  this  class  of  "  persons 

aggrieved."    The  second  question  turns  upon  the 

racts.    Had  the  term  "  Xorkshire  Relish  "  been 

oaed  as  a  trade  mark  before  the  13th  Aug.  1875  P 

Two  ooarts  have  on  the  evidence  arrived  at  a 

canclasion   against    such    a  contention,  and  the 

Lord  Chancellor  has  pointed  out  how  slow  this 

EoQse  ia  to  reverse  or  interfere  with  such  conclu. 

MOM.    Personally,  I  entirely  concur  in  the  views 

of   Chitty,  J.  and  the  Coiit  of  Appeal  on  the 

subject.    The  date  of  registration  is  immensely 

^iunst  the  claim   of   the  appellant ;    and   the 

'[wds  only,  used   separately  on  packing  cases, 

ognified  simply,  in  my  opinion,  what  the  ccmtents 

I«rd  Shajj D. — My  Lords :  I  also  am  of  opinion 
tiiat  the  judgments  complained  of  should  be 
J  affirmed.  It  appears  to  'me  that,  where  a  person 
is  eneaged  in  tne  same  trade  as  the  trader  claim- 
I'^g  tne  exclnaive  right  to  a  registered  trade  mark 
wnristing,  as  here,  merely  of  words  describing  or 
^<^(i7>ati]ig  tbe  article  manufactured,  and  where 
■n  tlie  development  of  his  business  |he  may  find 
it  adTaatageons  to  use  the  words  claimed,  he  is 
within  the  meaning  of  the  statute  a "  person 
aggrieved."  On  the  second  question  raised  in  the 
^  it  has  not  been  maintained  that  the  learned 
jndgea  who  have  dealt  with  it  took  any  erroneous 
Tiew  of  the  law,  and  on  the  question  of  fact  that 
™fi  words  "  Yorkshire  Belish "  were  used  as  a 
•"wription  of  the  contents  of  the  boxes  merely, 
JjW  not  as  a  trade  mark,  I  agree  in  thinking  that 
"*  concurrent  judgments  of  the  two  oourta 
'hich  have  considered  the  case  should  be  held 


conclusive.      Accordingly   I   agree    in    tliinking 
that  the  judgment  sho^d  be  a&raed. 

Order   appealed  from   affirmed,  and  appeal 
diemiaeed  with  eotts. 
Solicitor  for  the  appellant,  /.  S.  Salaman. 
Solicitors  for  the  respondents.  Cooper,  Thorow- 
good,  and  Tahor,  for   Cooper  and  Co.,  Newcastle- 
under-Lyme,  Staffordshire. 


Sttpr£M  Cffttrt  of  lutotna*. 

♦ 

COURT   OF  APPEAL. 

Monday,  Nov.  6, 1893. 

(Before  Lindlbt,  Smith,  and  Datet,  L.JJ.) 

Be     Sheppabd's    Coen    Maltiwq     Company 

Limited  :  Em  parte  LowenpKld.  (o) 

APPEAL  from  the  CHANCSBT  DIVISION. 

Company —  Voluntary    wmiing-wp  —  DietrSbvMtm. 
of  surphit  assets — CaUina  vp  unpaid  eap/Uai — 
Adjustment  of  rights  of  shareholMre  inter  se — 
Companies  Act  1862  (25  <&  26  Vict.  e.  89),  a.  133. 
By  one  of  the  clauses  of  the  articles  of  association 
of  a  company,  which    was  in  eourae  of   heiMg 
woumd-up  vmuntarily,  it  was  provided  that,  %f 
the     company   should    be    wound-vip,    and  the 
twrplus  assets  should  he  insufficient  to  repay  the 
whole  ef  the  paid-up  capital,  such  smrplus  assets 
should  be  first  amphed  tn  repaying  to  the  pre- 
ference  shareholders   pro  rat&    the    amount  of" 
capital  paid  up  on  the  preference  shares  held  by 
them    respectively    at   the  commencement  of  the 
winding-up,  so  far  as  such  surplus  assets  should 
extend,  and  th^t  the  balanee  of  such  surplus 
assets  {if  any)  should  be  distributed  amongst  the 
ordinary  shareholders. 
Held,  that  the  general  rule  established  by  Birch  v. 
Cropper  (61  L.  T.  Bep.  N.  8.  621 ;  14  App.  Cat. 
525)  and  previous  authorities,  that  the  surplus 
assets  of  a  company  were  divisible  among  authe 
shareholders  in    proportion    to  their    nominal 
interest  in  the  siibseribed  capital  of  tile  company, 
was  not  affected  by  the  above  clause.    And  that 
there  was  no  reason  for  giving  the  words  "sur- 
plus assets "  in  that  clause  any  other  than  its 
primS.  faoie-  meaning,   namely,  aU  the  capital 
of  the  company,  including  unpaid  calls  which 
m,ight  remain  after  the  debts,  liabilities,   and 
costs  of  the  company  had  been  discharged. 
Decision  of  Williams,  J.  reversed. 
The  above-named  company  was  registered  as  a 
company  limited  by  shares  under  the  Companies 
Acts  1862  to  1890  on  the  4th  March  1892.     Its 
nominal  capital  was  45,000{.   divided  into  45,000 
shares  of  It.  each,  of  which  20,000  were  preferred 
shares,  and  25,000  were  ordinary  shares. 

By  the  5th  clause  of  the  memorandum  of  asso- 
ciation of  the  company  it  was  provided  that  the 
preference  shares  should  rank  preferentially  to 
the  ordinary  shares  as  to  return  of  capital  on  the 
company  being  wound-up. 

By  clause  6  of  the  memorandum  of  association, 
it  was  provided  that  the  net  profits  in  each  year 
should  be  applied :  (1)  in  payment  of  a  dividend 
at  the  rate  of  10  per  cent,  per  annnm  on  the 

(a)  B«ported  b;  E.  A.  SVRATCHLEY,  Eaq.,  BarriBt«r-itt-LBW. 
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amocmt  for  the  time  being  credited  aa  paid  up  on 
the  20,000  preference  shares,  and  any  other  pre- 
ference shares  ranking  pari  passu  therewith  upon 
an  increase  of  capital ;  (2)  in  forming  a  reserve 
fund ;  (3)  in  distributing  the  balance  as  dividend 
on  the  amount  for  the  time  being  credited  as 
paid  up  on  the  ordinary  shares. 

By  clause  147  of  the  articles  of  association  of 
the  company  it  was  provided  that  if  the  company 
should  be  wound-up,  and  the  surplus  assets 
ahould  be  more  than  sitfficient  to  repay  the  whole 
«f  the  paid-up  capital,  the  excess  should  be  dis- 
tributed among  the  members  in  proportion  to  the 
amount  of  capital  paid  up  on  the  shares  held  by 
them  respectively  at  the  commencement  of  the 
winding-up  ;  and  that  if  the  surplus  assets  should 
be  insufficient  to  repay  the  whole  of  the  paid-up 
capital,  such  surplus  should  be  first  applied  in 
repaying  to  the  preference  shareholders  pro  raid, 
the  amount  of  capital  paid-up  on  the  preference 
shares  held  by  them  respectively,  at  the  commence- 
ment of  the  winding-up,  so  far  as  such  surplus 
assets  should  extend;  and  that  the  balance  of 
such  surplus  assets  (if  any)  should  be  distributed 
amongst  the  ordinary  shareholders. 

On  the  10th  March  1892  Henry  Lowenfeld 
applied  to  the  company  for  6000  of  the  preference 
shares,  and  the  same  were  duly  ^Jlotted  to  him. 

Lowenfeld  paid  40002.  in  respect  of  such  pre- 
'  ference  shares,  leaving  a  balance  of  20002.  remain- 
ing unpaid  thereon. 

It  appeared  that  7993  of  the  20,000  preference 
^shares  were  issued  as  fully  paid-up  shares. 

In  Feb.  1893  it  was  resolved  that  the  affairs  of 
the  company  should  be  wound-up  voluntarily,  and 
a  liquidator  was  appointed. 

The  liquidator,  m  settling  the  list  of  conti-ibu- 
tories  of  the  company,  placed  the  name  of  Lowen- 
feld thereon  in  respect  of  his  6000  preference 
shares. 

The  liquidator  stated  that  the  asset0  of  the 
company  (not  including  therein  the  capital  re- 
maining unpaid  on  the  12,007  preference  shares) 
were  more  than  sufficient  to  pay  the  expenses  of 
the  liquidation  and  all  impaid  liabilities  of  the 
.company  of  which  he  had  any  knowledge  or 
notice ;  and  that  he  had  therefore  no  doubt  that 
ithere  would  be  a  surplus  applicable  towards  pay- 
ment of  the  preference  snareholders  after  dis- 
.xharging  all  the  expenses  and  liabilities,  &c.  He 
further  stated,  however,  that  the  surplus  would 
not  be  sufficient  to  repay  to  the  preference  share- 
holders the  whole  of  the  capital  credited  as  paid 
on  their  shai-es,  but  that  there  would  be  a  defi- 
ciency of  at  least  15,0002. 

For  the  purpose  of  adjusting  the  rights  of  the 
preference  shareholders  inter  se,  some  of  those 
shareholders  (other  than  Lowenf^d)  required  the 
liquidator  to  call  up  the  balance  remaining  in 
respect  of  the  preference  shares. 

Lowenfeld,  however,  contended  that  he  was  not 
liable,  and  that  the  liquidator  was  not  entitled  to 
call  upon  him  to  pay,  having  regard  to  the  terms 
of  art.  147  of  the  articles  of  association  of  the  com- 
pany. 

He  contended  that,  under  the  provisions  of 
art.  147,  he  was  not  liable  to  make  any  further 
contribution  in  respect  of  his  shares  for  the  pur- 
pose of  the  adjustment  of  the  rights  of  the  prefer- 
ence shareholders  inter  se,  and  that  that  article 
meant  that  any  profit  or  loss  of  capital  which 
might    be  shown    on  a    winding-up    should   be 


received  or  borne  by  members  holding  preference 
shares  in  proportion  to-  the  amount  of  their 
capital  paid  up  at  the  commencement  of  the 
winding-up ;  and  that,  except  for  the  purpose  of 
discha^ng  the  debts  and  liabilities  of  the  com- 
pany, no  call  shotild  be  made  upon  the  share- 
holders. 

A  summons  was  aocordinglr  taken  out  by  the 
liquidator,  asking  that  it  might  be  determined 
whether  he  was  entitled  to  make  and  should  make 
a  call  on  Lowenfeld  requiring  him  to  pay  the  sum 
of  20002.,  being  the  amount  remaining  unpaid  on 
his  6000  preference  shares. 

On  the  4th  Aug.  1893  the  summons  came  on  to 
be  heard  before  Williams,  J.,  when  his  Lordship 
delivered  judgment  as  follows : 

Williams,  J. — ^I  am  of  opinion  that  I  must 
construe  "  surplus  assets  "  here  to  mean  surplus 
assets  without  calling  up  capital  for  the  adjust- 
ment of  the  rights  of  the  contributoiies  amongst 
themselves.  !ui  seems  to  me  that  it  would  be  very 
unjust  in  the  first  instance,  in  the  case  of  the 
assets  being  insufficient,  to  call  up  uncalled  capital 
for  the  purpose  of  equalising  the  payments,  and 
then  to  distribute  the  fund  so  called  up  unequally 
in  accordance  with  the  amount  of  capital  paid  up 
at  the  commencement  of  the  winding-up.  I  can- 
not suppose  that  that  is  what  the  parties  meant. 
It  seems  to  me  that  article  147  is  ambiguous. 
Although,  undoubtedly,  the  term  "  surplus 
assets,"  generally  speaking,  would  mean  what  Sir 
Arthur  Watson  says  it  does  mean,  yet  I  am  driven 
to  put  a  different  construction  on  the  words  here, 
because  I  cannot  think  that  the  parties  could 
have  intended  such  a  grave  injustice  as  would 
result  from  the  other  construction. 

From  that  decision  Paul  Krell,  one  of  the 
holders  of  fully  paid-up  preference  shares,  now 
appealed. 

Sir  Arthur  Watson,  Q.C.  {E.  C.  Macnaghten 
with  him)  for  the  appellant. — ^The  winding-up  in 
this  case  being  volimtary,  sect.  133  of  the  Com- 
panies Act  1862  applies.  We  submit  that  in  the 
distribution  of  the  surplus  assets  the  general  rule 
should  be  followed,  which  was  established  by 

Birch  V.  Cropper,  61  L.  T.  Eep.  N.  3.  621  j  14  App. 
Cat.  525. 

Smnfen  Eady,  Q.C.  and  Eve  for  the  respondent 
Lowenfeld. — [Davbt,  L.J. — The  case  of  Be  The 
Anglesey  VoUiery  Company  (15  L.  T.  Hep.  N.  S. 
127;  L.  Bep.  1  Ch.  App.  555)  shows  that  liqui- 
dators are  entitled  to  make  a  call  for  the  purpose 
of  adjusting  the  rights  of  the  members,  without 
regai-d  to  the  amount  which  they  have  paid  on 
their  shares  respectively.] 

Alexander  Young  for  the  respondent,  the 
liquidator. 

Sir  Arthur  Watson,  Q.C,  in  reply.  —  Where 
some  of  the  shareholders  of  a  company  had  paid 
202.  and  others  252.  a  share,  and  a  surplus  was  left 
after  discharging  the  liabilities  of  the  company, 
the  liquidators  were  held  to  be  bound  to  pay  out 
of  these  assets  52.  to  each  shareholder  who  had 
paid  252.  before  distributing  the  surplus  rateably : 
Ex  parte  Maude,  23  L.  T.  Eep.  N.  S.  749 ;  L.  Eep. 
6  Ch.  App.  51. 

LiNDLEY,  L.J. — This  is  an  appeal  by  the  holder 
of  some  preference  shares  against  an  order  of 
Williams.  J.,  who  declared  that,  upon  the  true 
construction  of  the  articles  of  association  of  the 
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company,  the  words  "  butoIus  assets"  in  article  147 
did  not  include  uncalled  capital;    and  that  the 
liquidator  ought  not  to  make  anv  call  upon  the 
sliareholder  in  respect  of    his    6000  preference 
shares.    The  company  is  a  limited  company  with 
a  capital  of  45,000Z.,  £vided  into  45,000  shares  of 
II.  each,  26,000  being  ordinary  and  20,000  pre- 
ference.     Claase  5  of  the  memorandum  of  asso- 
ciation provides  as  follows:  [His  Lordship  read 
iha  clause  and  continued :]    So  that  there  is  to 
be  a  preference,  not   only  as  regards  dividend, 
bat  in  the  event  of  winding-up  with  respect  to  the 
distribution  of  the  surplus.    By  clause  6  the  net 
profits  of  the  company  in  each  year  are  to  be- 
divided,  the  preference  shares  receiving   10  per 
cent,  before  the  others.     Turning  to  the  articles 
of  association,  clause  23  relates  to  calls  on  shares ; 
clauses  28  to  48  to  new  shares  which  might  be 
issued  on  special  terms.    Then  there  are  clauses 
respecting  dividend,  116  to  119,  which  I  need  not 
read,  and  then  I  come  to  clause  147,  which  is  the 
important    clause    for   consideration.    Before    I 
reail  that  clause    I  will    state   the    position  of 
afbira.    The  company  has  been  wound  up  volun. 
tarily.     The  liquidator  makes  this  statement  as 
to  the  present  condition  of  the  company:  [His 
Lordship  read  the  liquidator's  statement  as  atx)ve 
set    forth,    and  continued:]      Kow    it    appears 
that  of  the  20,000  preference  shares  8000  ai-e  paid 
up  in  full ;  12,000  have  had  calls  made  upon  them 
in  respect  of  which  13i.  4d.  has  been  paid  up,  so 
that  on  those  12,000  shares  there  is  a  liability  of 
68.  8d.  per  share.    The  question  is,  what  is  to  be 
done   with    regard    to    the   distribution    of    the 
surplus  assets.    Sir  Arthur  Watson's  client,  who 
is  the  holder  of  some  of  the  fully  paid-up  shares, 
says  that  there  ought  to  be  a  call  on  those  pre- 
ference shareholders  who  have  not  fully  paid  up 
their  shares ;  and  that  the  surplus  assets  when  so 
ascertained  should  be  distributed  amongst    the 
preference    shareholders    in  proportion    to    the 
aharee  which  they  will  then  have  paid  up.    That 
involves  the  whole  question.    Art.  147  says  this : 
rSis  Lordship  read  the  article  and  continued :] 
^e  state  of  things  contemplated  in  the  first  part 
of  that  article  is  that  you  do  not  want  a  call  at 
all  for  the  purpose  of  adjusting  the  rights  of  the 
oc«tributories.     The  assumption  there  is  that, 
without  any  call,  you  have  got  surplus  assets  more 
than  sufficient  to  pay  the  whole  of  the  capital. 
Then  yon' come  to  the  next  assumption,  namely, 
that  we  surplus  assets  shall  not  be  sufficient. 
That    means    that    they  may    possibly    be    not 
sufficient,   and  that  is  the  second    assumption, 
and   that    is    the    assumption    which    we    have 
got  tp   deal  with   in   the  present   case.      Now, 
what  is    the  true  meaning  of  that  provision? 
I  cannot  help  thinking  that  in  the  matter  of  a 
call — ^which  call  is  applicable  as  I  have  pointed 
out  to  a  case  in  which  a  call  may  be  wanted  to 
adjost   the  rights    of    the    oontributories  —  the 
sorplns  assets  include  that  call  if  it  is  wanted.    I 
do  not  think  it  is  possible  to  read,  in  this  con- 
tingency, "  surplus  assets  "  in  such  a  sense  as  to 
«xciude  a  call  whether  or  not  it  is  wanted  at  all. 
Now,  Mr.  Swinfen  Eady's  contention  amounts  to 
this :    He  says  that,  even  as  amongst  the  prefer- 
ence shareholders  themselves,  there  is  to  be  an 
inequality  of   distribution.    Now  I  cannot  find 
that.    I  see  plainly  enough  in  the  memorandum  of 
association  that  there  is  to  be  a  preference  as 
regards  the  distribution  of  assets — ^tWo  classes  of 


shareholders,  the  preference  to  be  paid  first  before 
the  ordinary  are  paid  anything.  But  I  look  in 
vain  to  find  anywhere  the  slightest  evidence  of 
intention  that  any  portion  of  the  preference 
shareholders  shall  be  in  any  better  position  than 
any  other.  Is  it  to  be  got  out  of  this  clause  P  It 
appears  to  me  that  this  clause  falls  far  short  of 
making  such  a  distinction.  I  read  it,  and  I  think 
the  only  possible  way  of  working  it  out  according 
to  the  constitution  of  the  company  and  the  lan- 
guage of  the  clause  is  this  :  In  the  case  of  surplus 
assets,  if  required  for  the  purpose  of  adjusting  the 
rights  of  the  conti'ibutories  amongst  uiemselres, 
such  surplus  assets,  including  the  produce  of  those 
calls,  shall  first  be  applied  in  repaymg  to  the  prefer- 
ence shareholde-rs  pro  ratn  the  amount  of  capital 
paid  up  on  the  preference  shares  held  by  them — 
not  paid  up  at  the  commencement  of  the  windine- 
up,  but  after  the  call  has  been  made  and  after  all 
payments  have  been  made.  I  see  no  difficulty  in 
that.  It  does  not  foUow  that  all  calls  made  will 
be  paid,  and  the  distribution  is  to  be  made  pro 
rata  and  according  to  the  capital  which  the  share- 
holders do  pay  up,  and  not  merely  that  which  they 
ought  to  pay.  That  is  a  perfectly  plain  significa- 
tion, and  any  surplus  after  that  is  to  go  to  the 
ordinary  shareholders.  I  therefore  think  that 
Williams,  J.  has  arrived  at  an  incorrect  construc- 
tion of  this  clause.  The  absurdity  which  he  points 
out  will  not  arise  if  you  construe  the  clause  as  we 
are  inclined  to  construe  it,  although  it  would  if 
construed  as  he  has  done.  The  mistake  he  has 
fallen  into  is,  that  he  has  regarded  the  amount  of 
capital  paid  as.  the  amount  of  capital  paid  up  at 
the  commencement  of  the  winding-up.  That  is 
not  what  is  stated.  It  La  the  amount  of  capital 
held  at  the  commencement  of  the  windiug-np. 
For  these  reasons,  bearing  in  mind  that  the  con- 
sequence of  Mr.  Swinfen  Eady's  argument  would 
bei  to  create  two  classes  of  pref  ei-ence  shareholders, 
which  to  my  mind  is  entirely  contrtiry  to  the  con- 
stitution ot  the  company,  I  think  that  this  appeal 
should  succeed. 

SuiTH,  L.J. — It  appears  to  me,  having  heard 
the  arguments  on  both  orders,  two  points  are 
necessary  to  be  considered  in  the  present  case. 
The  first  is,  what  is  the  meaning  of  "  surplus 
assets,"  and  the  next  is,  to  what  period  of  time  do 
the  words  "paid  up"  in  article  147  apply.  The 
learned  judge  in  the  court  below  held  taa.t  primn 
facie  "surplus  assets"  meant  the  surplus  of 
assets  that  the  liquidator  might  have  or  tue  com- 
pany might  have  after  it  had  paid  all  its  debts  and 
liabilities,  including  all  the  costs  of  the  winding- 
up,  if  there  was  a  winding-up,  and  that  what  was 
over  and  above  would  be  ^tlled  "  surplus  assets  " ; 
and  that  prima  facie  if  thei%  was  amongst 
those  assets  unpaid  calls  due  from  shareholders, 
that  would  form  part  of  the  surplus  assets; 
but  that  at  the  same  time  you  must  take  care  that 
this  147th  article  has  not  cut  down  what  is  the 
ordinary  meaning  of  "surplus  assets."  Ml". 
Swinfen  Eady  says  that  in  this  147th  article 
there  is  a  special  contract  that  on  the  winding-up 
the  shareholders  are  not  to  be  called  on  to  pay 
up  calls  not  due  on  fully  paid-up  shares  which 
they  might  hold.  The  question  is,  is  that  made 
out  ?  Williams,  J.  based  his  judgment  upon  this, 
that  the  words  "  paid  up  on  the  shares  held  by 
them  respectively  at  the  commencement  of  the 
winding-up  "  must  be  read  as  "  paid  up  at  the 
commencement  of  the  winding-up."    He  said  it 
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would  b«  most  abBord  to  make  a  call  on  a  share- 
liolder  to  pay  np  so  much  as  to  make  a  non-paid- 
up  sbare  a  fully  paid-up  share,  and  then  distribute 
the  assets  to  him  as  if  it  had  been  a  fully  paid-up 
share.  He  says  that  would  be  so  unjust  that  he 
really  cannot  think  the  words  "  surplus  assets  " 
could  have  the  meaning  which  prima,  facie  they 
would  otherwise  have.  Is  Williams,  J.  well 
founded  in  that  P  I  do  not  think  he  is.  I  agree 
with  Lindley,  L.J.  that  the  words  "  shalT  be 
distributed  amongst  the  members  in  proportion 
to  the  amount  of  capital  paid  up  on  the  shares 
held  by  them  respectively  at  the  commencement 
of  the  winding-up,"  mean  paid  up  not  necessarily 
at  the  commencement  of  the  winding-up,  but 
paid  up  at  any  time,  whether  under  a  cadi  or  not. 
And  having  arrired  at  that  conclusion,  it  seems 
to  me  that  I  must  necessarily  differ  from  the 
judgment  of  my  learned  brother  Williams,  and 
hold  that  the  construction  he  has  put  on  that  part 
of  the  article  is  erroneous.  I  come  to  the  con- 
clusion, therefore,  that  it  is  not  made  out  that 
there  is  a  context  in  this  article  cutting  down 
what  ia  the  ordinary  and  general  meaning  of 
"surplus  assets,"  and  that  a  call  ought  to  be 
made,  and  that  the  shareholder  on  whom  the  call 
is  made  will  be  entitled  to  participate  in  what  is 
coming — ^that  is  to  say,  by  paying  the  68.  9d.  in 
addition  to  the  13«.  4d.  he  has  already  paid. 

Davbt,  L.J. — I  am  of  the  same  opinion,  and  if 
we  were  not  differing  from  the  judgment  of  the 
court  below,  I  do  not  think  I  should  add  anything 
to  the  reasons  already  given.  There  is  no  doubt 
about  the  general  rule,  that  where  there  are  assets 
of  the  company  which  may  be  called  "surplus 
assets  "  they  are  after  the  discharge  of  all  debts 
and  liabilities.  That  rule  is  stated  in  Be  The 
Anglesey  Colliery  Company  (ubi  syp.),  in  which  it 
'n'ss  held  that  the  liquidators  were  entitled  and 
justified  in  making  a  call  upon  the  partly  paid-up 
shareholders  for  the  purpose  of  adjusting  the 
rights  between  them  and  tke  fully  paid-up  share- 
holders. The  same  proposition  wajs  also  main- 
tained in  Bx  parte  Maucle  (ubi  sup.),  and  subse- 
quently and  i-eoently  has  received  the  approval  of 
the  House  of  Lords  in  the  case,  which  has  also 
been  referred  to,  of  Birch  v.  Cropper  (ubi  sup.). 
So  that  there  is  no  doubt  about  the  general  rule. 
Do  we  find  anything  in  the  present  case  excluding 
the  general  rule?  We  find  that  excluded  as 
between  the  preference  and  the  ordinary  share- 
holders. But  Mr.  Swinfen  £ady,  as  I  understand, 
eeks  to  go  further,  and  say  that  there  are  two 
lasses  of  preference  shareholders  ;  and  that  the 
cosses  of  tne  company  ought  to  fall  in  a  larger 
Iproportion  on  those  whose  shares  are  fully  paid 
up  than  on  those  whose  shares  are  not  fully  paid 
up.  The  question,  therefore,  is,  whether  that  is 
BO  according  to  the  true  construction  of  this 
article  147.  The  learned  judge  has  held — and  I 
certainly  do  not  quite  understand  the  declaration ; 
I  understand  the  substance  of  it,  but  I  do  not 
quite  understand  the  form — ^that  the  surplus  assets 
do  not  include  uncalled  capital.  I  suppose  he 
means  by  that,  and  from  his  judgment,  to  say, 
tliat  surplus  assets  do  not  include  capital  which 
has  been  called  up,  or  may  be  called  up,  for  the 
purpose  of  adjusting  the  rights  of  the  contribu- 
tories  inter  se,  because  imdoubtedly  the  surplus 
assets  conceivably  consist  wholly  of  capital  which 
was  uncalled  at  the  commencement  of  the  winding- 
up,  and  had  been  called  during  the  winding-up. 


If,  for  example,  the  case  which  was  put  in  Ex 
parte  Maude  (ubi  sup.),  and  again  put  in  Birch  v. 
Cropper  (ubi  sup.),  was  that,  where  the  exigencies 
of  the  winding-up  required  immediate  payment 
(although  the  assets  required  some  time  for  realisa- 
tion), it  would  be  the  duty  of  the  liquidator  to  call 
up  the  uncalled  capital,  and  afterwards  to  realise 
the  property.     If  the  property,  when  realised,  were 
sufficient  to  discharge  all  the  debts  and  liabilities, 
it  is  perfectly  obvious  that  the  so-called  surplus 
assets  would  consist  of  entirely  uncalled  capital. 
Therefore    I  can  only  understand  the   learned 
judge's  declaration  as  meaning  that  it  does  not 
include  capital  to  be  called  up  for  the  purpose  of 
equalising  the  rights  of  the  contributories  inter 
se.    Now,  I  wish  to  observe  that  it  is  just  as 
much  a  purpose  of  the  liquidation  and  the  duty 
of  the  hquidator  to  equalise  the  rights  of  the 
contributories  inter  se  as  it  is  to  pay  the  debts 
and  liabilities  ;  and  he  has  equal  power  to  make 
a  call  for  the  one  purpose  as  the  other.    Indeed,  I 
would  say  that  it  is  equally  his  duty  to  make  a. 
call  for  the  one  purpose  as  for  the  other.    There- 
fore, if  you  get  to  this,  that  surplus  assets  include 
capital  which  has  been  or  may  have  been  called 
up  for  the  purpose  of  paying  the  debts  and  lia- 
bilities, I  cannot  see  on  what  rational  ground  yon 
can  exclude  from  the  suiplus  assets  capital  called 
up  for  another  purpose  of  the  liquidation.    Prinut 
facie  surplus  assets  include  all  capital  which  has 
been  realised  by  means  of  either  selling  the  assets 
or  of  enforcing  the  liability  of  the  shareholders 
during  the  progress  of  the  liquidation  after  the 
debts  and  liabilities  in  the  course  of  the  winding- 
up  have  been  dischai-ged.    Now,  it  will  be  ob- 
served that  the  first    limb   of  the  sentence  as 
between  the  preference  shai'eholders  gives  exact 
expression  to  what  I  have  said  is  the  general  rule 
of  law  to  be  deduced  from  the  authorities  to  which 
I  have  referred.     Then  do  we  find  anything  in 
the  seoond  limb  of  the  sentence  which  alters  the 
meaning  P    I  think  not.    It  may  be  said  that  in 
the  fii^t  limb  of  the  sentence  suiplus  assets  do 
hot  include  capital  called  up  for  the  adjustment 
of  the  rights  of  the  parties,  but  that  is  on  account 
of  the  context,  because  eie  hypothesi  such  a  call 
Jnay  not  be  wanted.    But,  in  the  second  limb  of 
the  sentence,  where  a  call  might  be  wanted,  as 
Lindley,  L.J.  has  said,  I  see  no  reason  for  giving 
the  term   "surplus  assets"   any  other  than  its 
prima  facie  obvious  and  well-established  meaning 
in   such  cases.     Then  it  is  said  by  Mr.  Swinfen 
Eady  that  the  surplus  assets  are  to  be  applied  in 
paying  the  preference  shareholders  pro  rata  on 
the  amount  paid  up  by  them — ^that  is  to  say  pro 
rata  on  the  amount  of  capital  paid  up  on.  the 
shares  held  by  them.    It  seems  to  me  perfectly 
accurate.    One  shareholder  might  hold  100  shares 
and  another  might  hold  ten,  and  another  500,  and 
the  payment  would  be  pro  rata  on  the  amount  of 
capital  paid  up  on  the  shares  respectively  held  by 
them.  What  does  "paid  up  "  mean  ?   The  learned 
judge  in  the  court  below  has  construed  the  words 
"  at  the  commencement  of  the  winding-up "  as 
applicable  to  the  words,  "paid   up."     I    agi-ee 
with  the  rest  of   this    court  that  that  is  not 
the    right    construction,    and     having     arrived 
at   that   construction    the    learned    judge    has 
said  there  would  be  a  manifest  absurdity  if  he 
held  the  "  surplus  assets  "  as  including  calls  made 
upon  the  shareholders.    As  I  do  not  agree  in  his 
premises,  I  need  not  say  anything  about  the  absur- 
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^ifcy.  But  I  wish  to  point  out  that  this  would  be 
the  result  if  it  was  so,  that  if  oaUs  have  been  made 
for  the  purpose  of  payine  debts  and  liabilities  the 
shareholders  who  paid  those  calls  would  not  ^t 
them  back  at  all,  because  the  distribution  is  to  be 
uccording  to  the  amount  paid  up  at  the  commence* 
ment  of  the  liquidation.  Therefore,  if  these  share- 
holders whom  Mr.  Swinfen  Eady  represents  paid 
oqIt  13«.  4d.  on  their  shares,  and  had  the  other 
<>«.  8d.  called  up  for  the  payment  of  debts  and 
liabilities,  they  would  still,  according  to  the 
learned  judge's  construction,  not  have  been 
entitled  to  share  in  the  surplus  assets  in  respect 
of  that  6«.  8<2.  which  they  had  paid  during  the 
liquidation  for  the  purpose  of  the  debts  and 
liabilities.  Therefore  I  capnot  help  thinking  that 
"the  learned  judge's  construction  really  involves,  I 
-will  not  say  an  injustice,  but  something  which  the 
parties  could  not  have  screed  to,  and  which  it  is 
«xtremely  unUkely  to  suppose  that  any  sane  man 
of  business  would  agree  to.  I  should  construe  the 
words  "paid  up  "  as  that  which  has  been  properly 
called  up  and  paid  either  before  or  in  course  of 
-the  liauidation.'  And  if  we  are  right  in  thinking 
that  there  is  nothing  to  exclude  the  duty  of  the 
liquidator  to  make  such  calls  which  are  necessary 
for  the  purpose  of  adjusting  the  rights  of  the 
parties  inter  »e.  then  this  called  capital  'which  is 
paid  up  for  that  purpose  will  constitute  part  of 
the  amount  paid  up  on  the  shares,  that  is  to  say, 
the  amount  paid  up  on  the  shares  after  every- 
thing has  bron  done  which  ought  to  have  been 
done.  I  think,  therefore,  the  learned  judge's 
order  cannot  be  maintained,  and  that  we  ought  to 
make  a  fresh  order.  ^^^^^^  '^^^^^^ 

Solicitors  for  the  appellants.  Milne  and  Milne. 
Solicitors    for    ^e   respondents,    A.     Arnold 
ITannoy ;  Last  and  Sons. 


Nov.  22.  21,  and  Dec.  1  1893. 
(Before    Lindlbt.  SmitHj    and    Datbt,  t.JJ.) 
Pebscott,  Dimsdalk,    Gave,  Tcowbll,  ,and 
Co.  Limited  v.  The  .  Goveenoe  and  Com- 

PANT  OF  THE  BaNB!  OP  ENGLAND,  (a) 
APPBAX  PKOM  THE  QUEBN'S  BBNCH  DIVISION. 

Bankers — Itaue  of  notes — Country  banks' — Compo- 
sition for  itmiing  Bank  of  Sngland  notet—^A'^al- 
gamation  reiik  other  banks — Svhseguent  right  to 
eomposUiot^^Bank  Charier  Act  1844  (7  <£  8 
Viet.  e.  32),  ss.  23,  24,  26—19  Vict.  c.  20. 

An  action  was  brought  to  recover  from  the  iSanJe  of 
England  16252!,  the  agreed,  amount  of  ih,i:e9 
several  eoTnjpositions  alteged  to  bepayahle  imder 
the  Bank  Charter  Ad  o/ 1844.  That  Act  gave  for 
the  future  to  the  Bank  of  England  a  nwn(^oly  of 
the  issue  of  hant-notes,  reserving,  however i  the 
right*  of  other  bankers  who  on  the  6th  May  IS(44 
were  legally  entitled  to  iiiife  notes. 

Prior  to  1891  the  Bank  of  England  had  paid  a  com, 
position  of  loot.  a.  year  to  bankers  at  Winchester, 
630L  a  year  to  bankers  at  Bath,  and  895?,  a  wear 
to  bankers  at  Bristol.  Tlie  Winchester  and  Bath 
banks  were  included  in  Schedule  C.  to  the  Act  of 
1844,  and  the  compositions  were  paid  under 
sect.  23.  The  composition  paid  to  the  Bristol 
bank  was  paid  in  pursuance  of  .an  agreement 

W  Btpottedby  F..A,  Sd^TCHLiiT,  E«i].,  Banister-at-Law. 


entered  into  under  sect.  24.  In  Dec.  1890  an 
agreement  was  entered  into  between  P.  and  Co., 
bankers  in  London,  D.  and  Co.,  also  bankers  in 
London,  the  Bristol  Bank,  the  Bath  Sank,  and  a 
trustee  for  a  proposed  company  {which  after- 
wards became  incorporated  as  a  limited  company 
under  the  Companies  Acts)  that  these  four  busi- 
nesses should  be  bought  up  by  titc  proposed  com- 
pany in  consideration  of  certain  shares  in  that 
company.  The  Winchester  Bank  was  subse- 
quently bought  up  by  the  company  upon  like 
terms,  and  stood  in  the  same  position  as  the  Bath 
and  Bristol  banks.  Neither  of  the  two  JJondon 
banks  bought  up  was  entitled  to  a  coinposiiion 
from  the  Bank  of  England. 

Held,  that,  the  company  being  an  entii-ely  n^w 
company,  and  having  no  rights  or  obligatio)is 
exeept  suth  as  it  acquired  or  incurred  after 
registration,  could  not  itself  acquire'  a  new  tight 
to  be  paid  a  composition  under  the  Act  of  1844 ; 
and  that  the  old  banks  had  by  ceasing  to  carry 
on  business  lost  their  right  to  its  continuance, 
and,  having  done  so,  they  had  no  right  to  any 
composition  which  they  could  enjoy  themselves  or 
transfer  to_oihers. 

Decision  of  Cave,  J.  reversed. 

Befobe  the  passing  of  the  Bank  Charter  Act 
1844,  .Meaers.  D^ajie,:  Iiittlehales,  and  Deane, 
bankers,' at  Winche<!>lter,  and  M^ssr?.  Tugw^ll  and 
Co.,  bankers  at  Bath  (both  of  whom  were  named 
in  schedule  C.  annexed  to  that  Act),  ceased  to 
issaie  their  own  bank-notes  under  agreementswith 
the  Governor  and  {Company  .  of  the  B^)c  of 
England;  and  shortly  aftoi-, the.  p^^sing  o:(  .that 
Act  Messrs.  Baillie,  Ames,  and  Ca,  ,V<mVci°^  ^t 
Bristol,  who  were. entitled  to  issue  theif.owBibank- 
notes,  agreed  with  the  Bank  of  England  to  dis- 
continue such  issue  in  consideration  of  a  oompo- 
sitlofi  payable  by  the  Bank  of  England.  ... 
.  It  was  afterwards  agreed  between  the  Bank  of 
England  and  Messrs.  Seane,  Littl^hale^,  and 
Peane,  that  the  composition  payable  by  the  Bank 
of  .iEhtgland  to  them  should  oe  10Q2.  per'  ^mnum ; 
and  between  the  :  Bank  of  England  and  Messrs. 
Tngwell  and  Co-,  that  the  composition  payable 
by  the  Bank  of  Engltmd  to  them  should  he  630?. 
per  iomum;  and  between  the  Baiik.of  England 
and  MeMis,  Baillie,  Ames,  and  Co.,  tliat  the  com- 
position payable  by  the  Bank  pf  England  to  them 
should  be  ^5Z.  per  .annum. 

The  banking  businesses  carried  on  by  Messrs. 
Dean^  Littlehales,  and  Deane  at  Winchester,  by 
MestarsJ -TngweU  and  Co.  at  Bath,  and  by  Messi's. 
Baillie,  Ames,  and  Co.  at  Bristol,  wereaftwwards 
carried  on  at  the  «ame  places  by  Messrs.  Deune 
and' Co.,  Messrs.  TugwelJ,  Biymer,  Clutterbnck, 
and  'Co.  (herein  called  Messrs.  TugweU),  and 
Messrs.  Miles,  Cave,  Baillie,  and  Co.  (herein  called 
Messrs.  MUes), ,  respectively,  and  the  Bank  of 
England  ptud  the .  agreed  composition  to  them 
respectayely  up  to  and  including  that  payable  for 
the  year  1890. 

In.  the  year  1890  Messrs.  Frescott,  Cave, 
Buxton,  Loder,  and  Co.  (herein  called  Messrs. 
Frescott),  bankers  at  London,  Messrs.  .  Dims- 
dale.  Fowler^;  Bamai-d,  and  Dimsdale  (heroin 
called  Messrs.  Dimsdale),  bankers  at  London, 
and  Messrs.  Miles  and  Messrs.  TugwcU,  agreed 
to  consolidate  their  businesses,  and  for  that 
purpose  to  form  and  incorporate  a  company 
undei  the  Companies  Acts  1862  to  1890,  to  carry 
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on  their  several  businesses  as  bankers  as  fix>m  the 
Slst  Dec.  1890.  And  on  the  3rd  Dec.  1890  thev 
entered  into  an  agreement  for  that  purpose  witn 
a  trustee  for  and  on  behalf  of  the  proposed  com- 
pany, which  was  accordingly  foi-med  and  incorpo- 
rated on  the  23rd  Dec.  1890,  nnder  the  name  of 
Prescott,  Dimsdale,  Cave,  Tugwell.  and  Co. 
Limited  (herein  called  the  company),  with  the 
object  of  continuing  to  carrr  on  the  respective 
businesses  carried  on  by  the  above-mentioned 
bankers.  And  by  an  agreement  dated  the  5th 
Jan.  1891,  and  made  between  them  and  the  com- 
pany, the  agreement  of  the  3rd  Dec.  1890  was. 
made  binding  on  Messrs.  Prescott,  liessrs.  Dims- 
dale, Messrs.  Miles,  Messrs.  TugweU,  and  the 
company. 

By  an  agreement  dated  the  8th  Jane  1891,  and 
made  between  Messrs.  Deane  and  Co.  and  the 
company,  it  was  agreed  that  the  company  should 
acquire  and  carry  on  the  business  of  Messrs. 
Deane  and  Co.  as  from  the  31st  Dec.  1890. 

In  pursuance  of  the  agreements  of  the  3rd  Dec. 
1890,  and  the  5th  Jan.  1891,  and  the  agreement  of 
the  8th  June  1891,  the  company  continued  to  carry 
on  the  several  businesses  earned  on  by  the  above- 
mentioned  bankers  at  Bristol,  Bath,  and  Win- 
chester respectively. 

The  Bank  of  England  having  refused  to  pay 
the  several  agreed  compositions  payable  for  the 
year  1891,  an  action  was  brought  against  them  by 
the  company,  Messrs.  Miles,  Messrs.  Tu^ell, 
and  Messrs.  Deane  and  Co.,  claiming  16252.,  oeing 
the  amount  of  the  agreed  three  several  composi- 
tions payable  for  the  year  1891 ;  and  in  the  ^ter- 
native  the  plaintiffs,  other  than  the  plaintiff 
company,  severally  claimed  the  several  agreed 
compositions  payable  for  the  year  1891. 

The  plaintiffs  further  claimed  a  declaration  that 
the  several  compositions  had  not  been  determined 
by  the  acts  of  the  plaintiffs,  other  than  the  plaintiff 
company,  respectively  or  otherwise ;  and  that  the 
plaintift  company  was  entitled  to  payment  of  the 
several  compositions  from  time  to  time,  if  not  pre- 
viously determined  by  its  own  act,\mtil  Parliament 
should  prohibit  the  issue  of  bank-notes  as  defined 
by  sect.  28  of  the  Bank  Charter  Act  1844,  or  until 
the  exclusive  privileges  of  the  defendants  men- 
tioned in  sect.  27  of  that  statute  should  be  deter- 
mined in  pursuance  of  such  section,  or  otherwise 
be  determined  or  altered  by  authority  of  ParUa- 
ment. 

In  July  1893  the  action  came  on  for  trial  before 
Cave,  J.,  when  his  Lordship  delivered  the  follow- 
ing written  judgment : — 

Cave,  J. — This  is  an  action  by  a  limited  com- 
pany,  Messrs.  Prescott,  Dimsdale,  Cave,  Tugwell, 
and  Co.  Limited,  and  by  three  firms  of  bankers 
who  are  now  repi'esented  to  some  extent  by  that 
company,  to  recover  from  the  Governor  and  Com- 
pany of  the  Bank  of  England  certain  sums  which 
they  allege  are  payable  to  them  under  the  Act  of 
1844.  Counsel  for  the  plaintiffs  called  my  atten- 
tion to  the  case  of  Hie  Capital  and  Counties  Bank 
V.  The  Governor  and  Company  of  the  Bank  of 
England  (61  L.  T.  Rep.  N.  8.  516),  decided  by 
Bowen,  L.J.  some  time  ago,  and  claimed  that  that 
decision  governed  the  present  case.  Of  course,  if 
that  decision  does  govern  the  present  case,  there 
is  an  end  of  the  matter,  because,  although  the 
counsel  ton  the  Bank  of  England  contended  that 
that  judgment  could  not  be  supported,  that  is  not 


at  all  a  question  for  me.    It  is  binding  apon  me 
if  it  is  in  point,  and  any  attempt  to  overrme  that 
decision  must  be  made  to  quite  a  different  court, 
namely,  the  Court  of  Appeal.    The  first  point 
therefore  is,  whether  the  decision  in  the  case  of 
the  Capital  and  Counties  Bank  is  in  point.    In 
that  case  the  action  was  brought  by  the  Capital 
and  Counties  Bank,  who  alleged  that  they  repre- 
sented the  Hampshire  Banking  Company.     The 
Hampshire  Banking  Company  are  exactly  in  the 
same  position  as  that  in  which  Messrs.   Deane, 
Littlehales,  and  Deane,  and  Messrs.  Tugwell  and 
Co.  are  in  the  present  case,  in  this  way,  that  all 
three  of  them  are  included  in  schedule  C.  of  the 
Act  of  7   &  8  Vict  c.  32.    The  contest  there  as 
here  was,  whether  the  Hampshire  Banking  Com- 
pany or  the  Capital  and  Counties  Bank  as  repre- 
senting the  Hampshire  Banking  Company,  were 
entitled  to  recover  the  amount  of  money  which, 
under  that  Act  and  by  virtue  of  sect.  23  and 
schedule  C,  was  payable  to  the  Hampshire  Bank- 
ing Company.    The  pointe  raised  appear  to  me 
to  De  similar  to  the  points  that  are  raised  in  iJie 
present  case,  namely,  first,  that  the  Hampshire 
Banking    Company  had    forfeited    ite  right   to 
receive  the  money  in  question  by  having  joined 
a  London  bank,   and  so  gone  to  London ;  and, 
secondly,   that  the  Capital   and  Counties    Bank 
did  not  represent  the  Hampshire  Banking  Com- 
pany ;  that  the  Hampshire   Banking  Company 
had  in  fact  disappeared ;  that  there  was  no  such 
thing;  and,   consequently,  that  the  plaintiffs  in 
that  case  were  entitled  to  succeed.    Now,  thoee 
are  precisely,  as  it  seems  to  me,  so  far  as  Messrs. 
Deane,  Littlehales,  and  Deane  and  Messrs.  Tug- 
well and  Co.  are  concerned,  the  pointe  whieh  I 
have  to  deal  with  here.    The  learaeii  Lord  Justice 
laid  it  down  there  that  the  Hampshire  Banking 
Company  were  entitled  to  recover  the  amount  ia 
question  as  a  persona  designata  in  the  Act ;  and 
tnat  the  consideration  was  the  determination  of 
the  agi-eement,   and  not  their  ceasing    to   issue 
their  own  bank-notes,  or  any  other  consideration 
that  could  be  suggested.     With  regard  to  the 
second    point,    wMch    he     admitted    to    be    an 
extremely  important  one,  the  learned  Lord  Justice 
says  as  follows  (p.  518) :    [His  Lordship  i-ead  a 
description  of  the  changes  in  the  bank  in  that 
case.]       In    the    course    of    his    argument    the 
Solicitor- Greneral  took   several  points  which  he 
alleged    distinguished   the  case   now   before  me 
from  this  case  dealt  with  by  the  Lord  Justice. 
I  am  not  sure  that  I  ever  saw  any  distinction  at 
all,  but  I  am  quite  certain  that  I  never  saw  and  do 
not  see  any  difference.  There  may  be  distinctions, 
of  course,  which  do  not  in  the  least  degree  touch 
the  ratio  decidendi ;  and  I  am  of  opinion  that  there 
are  such  distinctions  in  this  case  between  Messrs. 
Deane,  Littlehales,  and  Deane,  and  Messrs.  Tug- 
well's  case  and  the  Hampshire  Banking  Company, 
that  they  do  not  amount  to  diffei-ences,  and  that  I 
ought  not,  on  the  ground  of  microscopic  distinc- 
tions of  that  kind,  to  depart  from  the  judgment  of 
a  court  of  co-ordinate  jurisdiction.     With  regard 
to   the  Bristol  Old  Bajik,  there  are  distinctions 
which  I  am  able  to  see.    The  Hampshire  Bank 
was  included  in  schediile  C.  of  the  Act-    The 
Bristol  Old   Bank   was   not.    The-  arrangement 
with  the  Bristol  Old  Bank  was  made  under  sect.  24 
of  the  Act  of  1844,  and  after  the  passing  of  that 
Act,  instead  of  before,  as  was  the  case  with  the 
Hampshire  Banking  Company.    Then  again,  and 
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finally,  there  ia   a  proTision  with  regard  to  the 
amonnt  payable.    It  varies  in  the  two  cases.    The 
proYiso    in    sect.    24    is    as    follows:  "Provided 
always  that  the  total  sum  payable  to  any  banker 
onder  the  provisions  herein  contained  by  way  of 
composition    as    aforesaid     in    any    one    year 
■hall   not  exceed    in    the  case   of   the  bankers 
mentioned  in  the  schedule   hereto   marked  (C), 
oae    per    centmn    on    the     several    sums    set 
agunst  the  names  of  such  bankers  respectively 
in  the  list,  and  statement  delivered  to  the  Commis- 
sioners  of  Stamps  as  aforesaid,  and  in  the  case  of 
other  bankers  shall  not  exceed  one  per  centum  on 
the  amount  of  bank-notes  which  such   bunkers 
Tespectively  would  otherwise  -  be  entitled  to  issue 
under  the  provisions  herein  contained."    Kow  it 
is  said  that  there  are  distinctions.    Are  those  dis- 
tinctioiis  real  differences  which  ought  to  lead  to  a 
different  conclusion  with  regard  to  the  rights  and 
liabilities  of  the  parties   in  the  action?    It  is 
undoubtedly  the  fact  that  onegroundof  the  Lord 
Justice's  judgment,  that  the  Hampshire  Banking 
Company  was  a  pertona  degignata,  cannot  apply 
here.    The  Bristol  Old  Bank  was  not  a,  peraona 
deMwutta.     That  bank  is  not  to  be  found,  no 
doubt,  in  schedule  G.  of  the  Act  of  1832 ;  but, 
although  it  is  not  to  be  found  there,  it  still  has 
4Mitered  into  an  agreement  with    the    Bank  of 
England,  under  the  direct  sanction  and  authority 
of  uie  statute.    And  it  is  not  easy  to  see  why  the 
results  should  differ,  whether  the  agreement  was 
entered  into    before    the  Act  was    passed  and 
directly  referred  to  by  the  Act,  or  whether  the 
agreement  was  authorised  to  be  entered  into  by 
the  Act,  and  is,  when  it  is  entered  into,  to  have 
the  same  consequences  and  results.    There  is  no 
indication  of  any  difference  which  is  to  exist 
between  the  banks  who  have  already  made  the 
agreement  before  the  passingof  the  Act  and  those 
who  are  authorised  to  make  it  afterwards  that  I 
am  able  to  see.    Sect.  24  enacts  :  "  That  it  shall  be 
lawful  for  the  said  governor  and  company  to  agree 
with  every  banker  who,  under  the  provisions  of 
this  Act,  shall  be  entitied  to  issue  bank-notes,  to 
allow  to  such  banker  a  composition  at  the  rate  of 
<iDe  per  centum  per  aTmnm  on  the  amount  of 
Bank  of  England  notes  which  shall  be  issued  and 
kept  in  circiuation  by  such  banker,  as  a  considera- 
tion for  his  relinquishment  of  the  privilege  of 
Wong  his  own  bank-notes ;  and  all  the  provisions 
herein  contained  for  ascertaining  and  determining 
the  amount  of  composition  payable  to  the  severu 
tankers  named  in  the  schedule  hereto  marked  (G.) 
■ball  apply  to  all  such  other  bankers  ^th  whom 
the  said  governor  and  company  are  hereby  autho- 
™ed  to    agree    as    aforesaid."      Therefore    the 
arruigements  for  ascertaining  the  amount  pay- 
able are  made  the  same,  and,  as  I  have  said,  the 
oaly  distinction  that  I  am  able  to  find  in  the 
statute  is  with  regard  to  the  maximum  amount 
psyable.    It  was  part  of  the  policy  of  the  Legis- 
Isture   that    the    bank  who    entered    into    tiiis 
''Tangement,  or  who  had  entered  into  it  or  were 
going  to  enter  into  it,  should  never  receive  more 
tiian  the  sum  which  they  were  entitled  to  receive 
when  the  Act  was  passed  in  1844.    They  might 
'^oeive  less,  because  they  were  to  receive  a  per- 
centage upon  the  amount  of  Bank  of  England 
notes  which  they  put  in  circulation,  and  that,  of 
«>'iMe,  might  fall  away  or  even  come  to  nothing. 
But  they  could  not  receive  more,  because  of  this 
proviso  in  sect.  24,  which  restricted  the  amount  in 


either  case.    The  only  thing  was,  that  the  words 
which  frame  the  distinction  are  diffei-ent  in  the 
two  cases,  by  reason  that  in  the  one  case,  viz., 
that  of  the  bankers  in  schedule  C.,  there  was  a  ^ist 
and  statement  delivered  to  the  Commissioners  of 
Stamps  which  contained   the  sums  set  against 
their  names  as  the  average  amount  of  Bank  of 
England  notes  which  they  had  got  in  circulation 
in  1844.     That,  of  course,  would    not  apply  to 
bankers  who  at  that  time  were  issuing  their  own 
notes,    but    substantially    the    same    effect    is 
produced  by  a   slight  change  in   the   wording 
of    the    proviso :    "  And    in    the   case   of    other 
bankers    shall    not  exceed  one  per  centum  on 
the  amount  of  bank-notes  which    such  bankera 
respecUrely  would  otherwise  be  entitled  to  issue 
under  the  provisions  herein  contained."    I  appre- 
hend that  that  means  the  fixed  amount,  because 
there  is  an  amount  fixed  which  bankers  not  in 
schedule  G.    were    confined  to.    There  was    an 
account  made  and  rendered  showing  the  average 
amount  of   their  own    notes    which    they  were 
issuing  at  certain  specified  times  in  1844,  and  it 
provi&d  that  they  were  not  to  go  beyond  that 
amount.    That  was  the  amount  to  wnich  they 
were    entitled    to    trench     upon    the    exclusive 
priril^e  of  the  Bank  of   England,  but  beyond 
that  tney  were  not  allowed  to  go.     With  regard 
to  banks  in  schedule  C.  not  issuing  their  own 
notes,  but  those  of  the  Bank  of  England,  there 
was  no  object  in  restricting  the  amount  of  the 
issue.    The  only  thing  was  to  restrict  the  amoimt 
of  the  payment  they  were  to  get,  and  that  was 
restricted  to  1  pei*  cent,  of  the  amount  in  circula- 
tion in  1844.   In  the  case  of  bankers  in  schedule  C. 
who  were  not  issuing  their  own  notes,  the  same 
effect  was  produced  oy  restricting  the  maximum 
payment  to  1  per  cent,  of  the  amount  of  their  own 
notes  which  they  were  issuing  in  1844,  and  which, 
if  they  did  not  enter  into  such  an  a^p«ement, 
would  be  the  authorised   amount  tduch   alone 
they  would  be  entitled  to  issue.    It  seems  to  me 
that  that  is  what  is  being  referred  to — the  amount 
that  they  were  entitled  to  issue  in  1844,  so  that 
the  statute  is  not  at  all  considering  or  looking  to 
the  question  of  whether  they  were  to  continue  to  be 
able  to  issue  that  amount  or  not.    Sect.  11  of  the 
Act  provides  that  "It  shall  be  lawful  for  any  banker 
who  was  on  the  6th  May  1844  canyiiuf  oa  the 
business  of  a  banker  in  England  or  Wales,  and 
was  issuing  in  England  or  Wales  his  own  notes 
.     .     .    to  continue  to  issue  such  notes  to  the 
extent    and   under   the    conditions     hereinafter 
mentioned,  but  not  further  or  otherwise ;  and  the 
right  of  any  company  or  partnership  to  continue 
to  issue  such  notes  shall  not  be  in  any  manner 
prejudiced  or  affected  by  any  change  which  may 
hereafter  take  place  in  the  personal  composition 
of   such  company  or  partnership,  either  by  the 
transfer  of  any  shares  or  share  tnerein  or  by  the 
admission  of  any  new  partner  or  member  thereto, 
or  by  the  retirement  of  any  present  partner  or 
member  therefrom.   Provided  always  that  it  shall 
not  be  lawful  for  any  company  or  partnership 
now    consisting    of    only    six    or  less  than  six 
persons  to  issue  bank-notes  at  any  time  after  the 
number  of  partners  therein  shall  exceed  six  in'the 
whole."    Now,  that  is  a  proviso  with  regard  to 
banks  who  then  were  issuing  their  own  bank- 
notes, and  who  were  intendii^  to  continue  and 
did  continue  to  issue  their  own  Dank-notes.   Then 
the  fact  that  in  1852  their  number  exceeded  six 
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would  have  precluded  their  continuing;  to  issue 
their  bank-notes  anj  longer.  At  all  events,  it  is 
so  contended.  It  is  not  necessaiy  for  me  to 
decide  that  point.  I  onlj  assume  with  the 
Solicitor-G}eneral  that  that  is  so.  But  then  it 
seems  to  me  that  that  is  not  one  of  the  provisions 
which  is  introduced  or  intended  to  be  introduced 
into  the  proviso  at  the  end  of  sect.  24.  What 
Ihe  Lord  Justice  in  effect  says  is  this :  "  This  is  a 
fixed  payment,  legalised  and  recognised  by  the 
Act  in  the  case  of  bankers  who  come  within 
schedule  C."  That  opinion  I  am  bound  by,  and 
it  seems  to  me  that,  if  that  is  so  in  the  case  of 
bankers  who  are  named  in  schedule  C,  it  must 
apply  equally  to  the  bankers  with  whom  the 
agreement  is  subsequently  wade  as  soon  as  the 
agreenlent  is  made  with  the  bank.  I  cannot  see 
any  treason  whatever  why  a  restriction  should  be 
put  upon  bankers,  who  enter  into  this  agreement, 
after  they  have  entered  into  it  which  snould  not 
be  put  upon  bankers  who  are  in  schedule  C. 
Both  agreements  are  recognised  by  the  statute. 
Those  which  have  already  been  made  can  be  and 
are  referred  to  by  name ;  those  authorised  to  be 
made  thereafter  cannot  be  referred  to  by  name, 
of  coarse,  because  it  is  impossible  to  say  which 
banks  will  think  iit  to  enter  into  that  arrange- 
ment and  which  will  not.  But  when  that  has 
been  determined  by  the  act  of  the  bank  in  coming 
to  an  agreement  with  the  Bank  of  England.'Ican 
see  no  sufficient  motive  for  making  any  difference 
between  the  two.  And  if  in  the  case  of  the 
Hampshire  Banking  Company,  which  is  named 
in  the  schedule,  the  subsequent  mode  in 
which  that  bank  conducts  itself  has  no 
effect  either  upon  the  right  to  receive  the 
amount  of  the  composition  if  they  are  able 
to  increase  their  numoers  without  affecting  their 
right  to  receive  the  composition,  I  cannot  see  why 
in  the  case  of  the  Bristol  Old  Bank  the  Bristol 
Old  Bank  may  not  in  the  same  way  increaae  their 
numbers  without  affecting  their  right  to  receive 
the  amount  aneed  to  be  paid  them  by  the  Bank 
of  England.  It  is  no  longer  a  question  of  issuing 
their  own  bank-notes,  and  restricting  their  right 
to  do  that.  By  their  agreement  they  have  put  an 
end  to  that.  It  seems  to  me  by  that  agreement 
they  have  taken  themselves  out  of  the  conditions 
and  terms  which  are  attached  subsequently,  if  I 
may  say  so,  to  those  banks  which  continue  to  issue 
their  own  bank-iK>te8,  and  that  they  have  instead 
the  right  to  receive  this  composition,  losing,  no 
doubt,  any  right  to  extend  it  in  any  way,  and  run- 
ning the  risk,  of  course,  of  losing  it  by  their  bank 
business  falling  off  and  their  not  being  able  to 
issue  bank-notes.  But,  as  between  them  and  the 
bonks  in  schedule  C,  I  cannot  see  the  slightest 
reason  why  one  rule  should  be  applied  to  one  of 
them  and  another  rule  applied  to  the  other.  If 
the  rule  laid  down  by  Bowen,  L.J.  is,  as  I  am 
Ixtnnd  to  assume  it  is,  perfectly  correct  with 
regard  to  the  bankers  mentioned  in  schedule  C, 
it  seems  to  me  it  must  be  equally  correct  with 
regard  to  bankers  who  afterwards  come  to  an 
arrangement  with  the  Bank  of  England — an 
arrangement  which  is  diiectly  authorised  by  the 
statute  in  question.  There  is  no  greater  evU  to 
my  mind  than  to  seek  to  establish  a  quantity  of 
minute  distinctions,  and  upon  those  minute  dis- 
tinctions to  make  differences  in  the  law.  It  ought 
to  be  plain  and  simple,  eo  that  an  ordinary  man 
can  understand  it.    I  venture  to  think  that  no 


ordinary  man  would  understand  why  there  should 
be  a  distinction,  or  where  you  are  to  find  that  dis- 
tinction, between  the  one  set  of  bankers  and  the 
other.  The  Act,  no  doubt,  is  somewhat  obscure  ; 
it  is  not  easy  to  construe,  and  possibly  the  reason 
of  that  is,  that  at  the  time  it  was  never  contenk- 
plated  that  it  would  last  more  than  ten  or  twelve 
years.  It  was  provided  by  the  very  Act  itself  thafc 
this  payment  should  come  to  an  end  in  1856  if  it 
were  not  sooner  determined  by  the  Legislature.  Ife- 
so  happens  that  it  has  gone  on  and  on;  but. 
nevertneless,  one  cannot  put  a  different  interpreta- 
tion npon  the  Act,  because  it  has  continned  to  live 
a  very  much  longer  time  than  those  who  were 
parties  to  the  making  of  it  appeared  to  contem- 
plate. I  think  I  should  be  introducing  confusion, 
into  the  law  if  I  were  to  hold  that  in  this  caa& 
there  was  a  valid  difference  between  the  two  cases, 
authorising  me  to  come  to  a  different  conclusioiL 
with  regard  to  them.  With  reference  to  th» 
whole  matter,  I  have  not  entered  upon  that — I 
have  not  considered  it  in  the  slightest  way.  I  am 
bound  by  the  decision  of  Bowen,  L.J.,  and  even  if 
I  had  considered  it,  and  had  come  to  a  different^ 
conclusion,  I  should  not  venture  to  give  effect  to  it. 
in  the  face  of  the  decision  of  so  mstinguished  a. 
judge,  especially  when  I  am  bound  by  a  decision 
of  a  court  of  co-ordinate  jurisdiction.  He  ,wa» 
sitting  then,  as  I  was  sitting  when  I  heard  this  case. 
at  Nisi  Prius.  Consequently  it  seems  to  me  I  must- 
follow  the  Lord  Justice's  decision,  and  that  my 
judgment  must  be  in  favour  of  the  plainti^ 
with  the  usual  result. 

From  that  decision  the  defendante  now 
appeaJod. 

Sir  John  Rigby  (S.-G.).  H.  D.  Greene,  Q.C.,  R, 
Bray,  and  H.  Sutton  for  the  appellants. — This, 
case  was  decided  by  Cave,  J.  on  the  authority  of 
Bowen,  L.  J.'s  decision  in 

The  Capital  and  Counties  Banlc  v.  The  Banlc  of 
Sngland,  61  L.  T.  Uep.  N.  S.  516. 

Cave,  J.  was  of  opinion  that  the  case  before  hluk 
was  governed  by  that  decision;  but  we  submit- 
that  it  is  entirely  distinguishable  from  the  present 
case,  as  the  facts  are  different,  and  the  principle 
it  establishes  does  not  apply  here.  The  sevei-al 
banks  ceased  .to  carry  on  business  when  they  wei-e 
bought  up  by  the  company,  and  have  therefore 
lost  their  right  to  a  continuance  of  the  composi- 
tion which  was  formerly  paid  to  them : 

Be  Sax;  Bamed  v.  Bar,  68  L.  T.  Bsp.  N.  S.  849; 

Attomey'General  v.  Birkbeck  and  Co.,  51  Ij.  T.  Bep. 
N.  S.  199 ;  12  Q.  B.  Div.  605. 

Sir  Henry  Jame»,  Q.C.„  Finlay,  Q.G.,  and  Wood. 
Hill  for  the  respondente,  contnl. 
Sir  John  Bighy  (S.-G.)  replied.    ^^^  ^^  ^jf 

Dee.  1, 1898. — The  following  written  judgments 
were  delivered : — 

LiiTDLET,  L.J. — This  is  an  appeal  by  the  defen- 
dante against  a  judgment  of  Cave,  J.,  deciding; 
that  the  plaintiffs  are  entitled  to  be  paid  by  the 
defendante  certain  annual  sums  of  money  under 
secte.  23  and  24  of  the  Bank  Charter  Act  1844 
(7  &  8  Vict.  c.  32).  I  do  not  propose  to  read  those 
sections  again,  they  were  read  and  commented 
upon  very  minutely,  and  they  are  very  long.  It 
will  be  convenient  if  I  refer  generally  to  seote.  10, 
11,  and  12,  which  relate  to  the  issue  of  bank-notea 
by  private  bankers,  and  to  secte.  23,  24,  and  25, 
which  relate  to  the  composition  to  be  paid  by  the 
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Bank  of  England  to  bankers  who  giro  up  issuing 
their  notes,  and  to  sect.  28,  which  interprets  the 
meaning  of  the  word  "  bankers,"  and  which  shows 
that  by  "  bank-notes  "  in  the  Act  are  meant  bank- 
notes issued  by  prirate  bankers  as  distingoished 
irom  Bank  of  England  notes.  Then  sect.  9  of  the 
Act  of  1856  I  will  refer  to.  By  sect.  25  of  the  Act 
of  1844  "  all  compositions  payable  to  bankers  under 
such  Act  shall,  it  not  previously  determined  by  the 
4ict  of  such  banker  as  hereinl>efore  " — that  refers 
to  sect.  23 — "  cease  and  determine  on  the  1st  Aug^ 
1856,  or  on  any  earlier  day  on  which  Parliament 
may  prohibit  the  issue  of  bank-notes."  That  was 
repedad  and  replaced  in  1856  by  sect.  2  of  19  "Vict, 
c.  20,  which  I  will  read :  "  All  the  compositiooa 
payable  under  the  said  Act  as  amended  by  this 
Act  to  bankers  who  have  discontinued,  or  who 
shall  ^ree  with  the  said  governor  and  company 
to  discontinue  the  iaene  of  their  own  bank-notes, 
shall,  if  not  previously  determined  by  the  act  of 
such  bankers" — that  again  throws  it  back  on 
sect.  23  of  the  Act  of  1844— "and,  unless  Parlia- 
ment shall  otherwise  provide,  continue  in  force 
and  be  payable  until  Parliament  shall  prohibit  the 
issue  of  bank-notes  as  defined  by  sect.  28  of  the 
said  recited  Act,  or  until  the  exclusive  privileges 
of  the  said  governor  and  company  mentioned  in 
sect  27  of  the  said  Act  shall  be  determined 
in  pursuance  of  such  section,  or  otherwise 
be  mtermined  or  altered  by  authority  of  Par- 
liament." Kow,  the  plaintiff  company,  Messrs. 
Trescott,  Dimsdale,  Cave,  Tugwell,  and  Co., 
were  formed  under  paxt  1  of  the  Companies 
Act  1862  in  the  usual  way,  and  were  registered 
'on.  the  23rd  Dec.  1890.  The  memorandum 
of  association  is  signed  in  the  usual  way  by 
sereial  persons.  The  name  of  the  company  is 
that  which  I  have  just  mentioned.  The  objects  of 
the  company  are  "  to  acquire  and  carry  on  the 
respectivB  businesses  now  carried  on  by  Messrs. 
Pr^cott,  Cave,  Buxton,  Loder,  and  Co.,  Dims- 
dale. Fowler,  Barbard,  and  Dimsdale,  Miles, 
Cave,  Baillie,  and  Co.,  and  Tugwell,  Brymer, 
Clatterbnck,  and  Co.  respectively,  to  carry  on  the 
bnsiness  of  bankers  in  London,  Bristol,  Clifton, 
and  Bath,  and  at  such  other  places  as  may 
from  time  to  time  be  determined."  The 
o^tal  is  two  millions.  There  are  articles  of 
assodatioii,  the  first  of  which  of  importance 
is  No.  4.  I  shall  refer  to  these  very  shoi-tly, 
hecanae  really  nothing  turns  upon  the  reading 
of  them.  The  4th  article  is  to  the  efFect  that  the 
directors  shall  forthwith  adopt  a  certain  agree- 
ment, to  which  I  will  refer  presently.  Then  6 
«ay«  that  the  office  shall  be  at  such  place  in 
London  as  the  directors  shall  from  time  to  time 
appmnt  Then  7  and  8  state  who  the  first  direc- 
tors are  to  be,  and  they  are  evidently  the  partners 
or  the  managing  partners  of  the  bonks  to  which  I 
shall  have  occasion  to  refer.  Then  81  states  the 
powers  of  the  directors,  which  are  very  general, 
to  do  all  that  the  company  can  do.  Art.  101 
empowers  the  directors  to  delegate  their  powers 
to  committees,  and  art.  110  empowers  the  direc- 
tors to  establish  local  courts.  By  an  agreement  of 
the  5th  Jan.  1891,  which  is  the  agreement  entered 
into  by  the  company  pursuant  to  the  4th  article, 
the  company  undertake  to  carry  out  the  agreement 
entered  into  on  the  3rd  Dec.  1890  for  the  acquisi- 
tion of  the  banking  businesses  of  Prescott  and  Co., 
Dimsdale  and  Co.,  both  of  London,  Miles  and  Co., 
of  Bristol,  TogweU  and  Ca,  of  Bath,  and  on  the 


8th  June  1891  the  company  agreed'  to  purchase 
the  business  of  Deane  and  Co.,  of  Winchester. 
Now,  it  wiU  be  necessary  shortly  to  refer  to  these 
agreements.  The  first  and  the  main  agreement 
is  that  of  the  3rd  Dea  1890,  which  is  made  between 
Prescott,  Dimsdale,  Cave,  and  Tugwell  of  the 
first  three  parts,  and  the  limited  company  of  the 
other  part.  It  recites  that  those  firms  carried  on 
business  in  London,  at  Bristol  and  Bath«  at  the 
places  mentioned  in  the  schedule,  and  that  they 
hare  determined  to  transfer  the  respective  good- 
wills of  their  respective  businesses,  and  "  such  of 
the  other  assets  of  the  same  businesses  as  are 
hereinafter  specified  to  a  company."  Then  clause  1 
is  that  each  of  the  firms  shall  sell  and  the  com- 
pany shall  purchase  as  from  the  31st  Dec.  1890 
the  goodwill  of  the  banking  business  so  cairied 
on  by  such  firm.  Then  2  is :  "As  the  considera- 
tion for  the  sale  the  vendors  shall  be  entitled  to 
the  lights  conferred  upon  them  by  the  8th  clause." 
Then  clause  3  is,  that  the  company  shall  have  the 
right  to  occupy  what  I  may  call  the  banking 
places,  the  places  of  business  for  a  twelvemonth. 
Clause  4  is,  that  the  company  shall  take  over  the 
furniture  and  office  fittings,  statdonerr,  and  so  on. 
Then  5  is  that :  "  Each  of  the  said  firms  parties 
hereto  of  the  first  four  parts  shall  satiaty  and 
discharge  all  the  debta  and  liabilities  of  ite  s^d 
business  existing  on  the  said  Slst  Deo.  1890,  and 
shall  for  that  purpose  be  entitled  free  of  cost  to 
the  services  of  the  clerks  and  other  officers  of  the 
company.  The  company  shall '  in  the  ordinary 
course  of  business  collect  on  behalf  of  each  of 
the  said  firms  the  book  and  other  debta  owing 
to  such  firm  in  respect  of  its  said  busi- 
ness on  the  said  31st  Dec.  1890  (and  in  colleoting 
any  such  debt  the  company  may  have  reg^d  to 
the  length  of  credit  usually  given  by  such  firm  to 
the  person  liable  in  respect  of  such  debt)  and  pay 
the  same  to  such  firm  tree  of  cost,  but  thils  clause 
shall  not  impose  any  liability  on°  the  company  to 
take  any  legal  proceedings  for  the  recover^  oi  any 
such  debt."  Then  6  :  "  The  purchae^  shall  be 
completed  on  the  1st  Jan.  1891,  when  the  vendors 
shall,  at  the  request  and  cost  of  the  company, 
execute  and  do  all  such  assurances  and  things  as 
may  reasonably  be  required  bv  the  company  for 
vesting  in  or  delivering  to  it  uie  property  hereby 
agreed  to  be  sold,  and  giving  to  it  the  full  benefit 
of  this  agreement."  Then  7  :  "  The  company  shall 
as  from  the  said  21st  Dec.  1890  take  over  and 
adopt  all  the  then  current  engagements  of  each  of 
the  said  firms,  Messrs.  Prescott,  Messrs.  Dims- 
dale, Messrs.  Miles,  and  Messrs.  Tugwell,  relative 
to  the  employment  of  clerks  and  otheirs  in  the 
businesses/'  Then  8 :  "  On  the  completion  of  the 
purchase,  each  of  the  vendors  shall  be  entitled 
to  and  shall  accept  an  allotment  of  the  shares  in 
the  company  set  opposite  his  name  in  the  5th 
schedule  hereto,"  which  it  is  not  necessary  to  refer 
to,  "  subject  to  the  payment  of  the  full  nominal 
amounts  of  such  shares,  as  and  when  the  same 
shall  from  time  to  time  be  called  up,  together 
with  a  premium  of  4Z.  per  share."  Then  thei-e  is  a 
proviso  for  subscribing  to  the  company's  memo- 
randum of  association.  Then  comes  this  clause, 
which  is  important  (9) :  "  None  of  the  vendors 
shall,  without  the  previous  consent  of  the  directors 
for  the  time  being  of  the  company,  or  such 
number  of  them  as  have  authority  to  bind  the 
company,  at  any  time  after  the  completion  of  the 
purcnase,  either    solely  or   jointly    with,   or  as 
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manager  or  agent  or  director  for  any  other  person 
or  persons  or  company,  du'sctly  or  indirectly 
carry  on  or  be  engaged  or  concerned  or  interested 
(except  as  shareholder  in  any  company)  in  any 
banking  business,  or  in  any  basiness  similar  to 
any  of  the  businesses  whereof  the  goodwill  is 
hereby  agreed  to  be  sold,  and  shall  not  permit  or 
suffer  his  name  to  be  used  or  employed  in  carrying 
on,  or  in  connection  with  any  such  business  in 
London,  or  within  fifty  nules  from  the  Bank  of 
England,  or  in  any  of  the  counties  of  Gloucester, 
Somerset,  and  Wilts,  or  within  fifty  miles  of  any 
of  such  counties,  save  in  so  far  as  he  shall  as  a 
member  of  the  company  be  interested  in,  or  as  an 
officer  of  the  company  be  engaged  in  the  com- 
pany's basiness,  and  none  of  the  Tendors  shall  do 
or  suffer  to  be  done  anything  whereby  the  com- 
pany may  be  injured  in  carrying  on  any  of  the 
businesses  herebv  agreed  to  be  sold,  but  each  of 
the  vendors  shall  at  the  cost  of  the  company  do 
all  things  which  the  company  may  reasonablv 
I'eqoira  for  securing  to  it  and  its  assigns  the  full 
ben^t  of  the  goodwills  hereby  agreed  to  be  sold." 
Now  that  agreement  was  made  before  the  com- 

fony  was  formed.  It  was  adopted  afterwards  as  I 
ave  stated.  There  was  a  similar  agreement 
entered  into  in  June  1891  between  the  com- 
pany after  its  fonnation,  and  Messrs.  Deane, 
but  I  do  not  think  it  necessary  to  refer  to 
the  clauses  in  that  agreement.  They  are  sub- 
stantially to  the  same  effect  as  those  in  the  agree- 
ment wluch  I  have  just  read.  Now  the  old  firms 
of  Presoott  and  Co.  and  Dimsdale  and  Co.  were 
not  entitled  to  any  compensation  under  the 
Act.  The  old  firm  of  Miles  and  Co.  were 
entitled  under  sect.  24  of  the  Act  to  a  composition 
of  895{.  a  year,  and  were  in  receipt  of  this  sum 
when  their  business  was  transferred  to  the  new 
company.  The  old  firms  of  Tugwell  and  Go. 
and  Deane  and  Co.  were  entitled  under  sect.  23  of 
the  Act  to  compositions  which  were  regularly 
paid  to  them  until  their  businesses  were  ac- 
quired by  the  plaintiff  company.  Tugwell 
and  Go.  and  Deane  and  Co.  are  both  men- 
tioned in  schedale  C.  The  old  firms  of  Miles 
and  Co.,  Tugwell  and  Co.,  and  Deane  and 
Co.  are  co-plamtiffs  with  the  plaintiff  company  in 
this  action,  and  the  question  is,  whether  the  fore- 
going compositions  are  still  payable  either  to  the 
plaintiff  company  or  to  those  old  firms.  The 
defendants  contend  that  the  old  firms  ceased 
to  carry  on  business  when  they  assigned  their  busi- 
nesses to  the  plaintiff  company,  and  that  the  compo- 
sittona  thereupon  ceased  to  be  payable  and  in  sup- 
port of  this  view  the  defendants  rely  on  Attorney- 
Oenerai  v.  Eirkbeek  {libi  tup.).  The  plaintiffs  con- 
tend that  the  new  company  is  in  fact  only  the  old 
firms  under  another  name,  and  that  their  business  is 
still  being  carried  on  as  before,  and  that  the  com- 
positions have  not  ceased ;  and  the  plaintiffs  i«ly 
on  the  decision  of  Lord  Bowen  in  The  Capital  and 
Counties  Bank  v.  The  Bank  of  England  {vhi  «up.). 
Cave,  J.  has  adopted  this  view,  holding  that  there 
is  no  material  difference  between  the  present  case 
and  that.  Lord  Bowen  certainly  decided  that  a 
composition  payable  under  ihe  Act  did  not  cease 
on  the  occurrence  of  any  event  which  would  have 
terminated  the  right  of  the  bank  receiving  it  to 
issue  notes  had  there  been  no  compoeition.  It  was 
.  strongly^  contended  before  us  that  in  this  respect 
the  ^cirion  was  wrong,  and  we  were  urged  to 
overrule  it.    The  question  is,  in  my  opinion,  one 


of  very  great  difficulty.  It  is  not  easy  to  see  why 
the  composition  should  continue  longer  than  the 
right  to  issue  notes  should  continue,  and  sect.  2& 
seems  to  substitute  one  for  the  other.  Moreover, 
the  expression  "  unless  previously  determined  by 
the  acts  of  the  bankers  "  is  intelligible  if  the  com- 
position is  to  cease  if  they  increase  the  number  o( 
their  partners  or  come  to  London  ;  but  the  ex- 
pression is  difficult  to  explain  on  any  other  con- 
struction. On  the  other  hand,  the  later  Act  says 
when  the  composition  is  to  cease,  and  it  does  not 
specify  any  such  events  as  those  which  I  have 
referred  to,  and  only  specifies  the  abolition  by 
Parliament  of  the  right  to  issue  notes.  But, 
in  the  view  I  take  of  the  facte,  it  is  unnecessary  t» 
decide  whether  the  decision  in  the  case  of  The 
Capital  and  Counties  Bank  (uhi  svp.)  was  right  or 
wrong — on  which  I  express  no  opinion,  for  I  have 
come  clearly  to  the  conclusion  that  in  this  case 
the  compositions  have  ceased  to  be  payable. 
Although  the  statute  does  not  say  in  terms  that 
the  composition  is  to  cease  if  the  rankers  entitled 
to  it  cease  to  carry  on  business,  yet,  if  they  do. 
then  not  only  does  the  reason  for  paying  the  com- 
position cease,  but  the  machinery  for  ascertaining; 
the  composition  comes  to  a  stop.  In  this  way  it 
is  made  plain  that  the  composition  must  cease  to 
be  payable  in  the  event  supposed.  Whether  the 
firms  entitled  to  the  composition  have  ceased  to 
carry  on  business  is  a  question  of  fact,  and  having 
rega^  to  the  terms  of  their  agreements  with  tho 
plaintiff  company  and  to  Mr.  Cave's  evidence,  I 
am  clearly  of  opinion  that  they  have.  The  busi- 
nesses now  carried  on  are  carried  on  not  by  the 
old  firms  but  bv  the  new  company,  and  this  is  so 
not  in  a  merely  technical  sense,  bat  in  the  ordi- 
nary business  sense  of  the  expression.  The  very 
forms  of  the  cheques  now  in  use  show  it.  The 
old  businesses  are  carried  on  at  the  old  places  and 
with  the  old  staffs,  and  the  old  places  formerly 
called,  and  known  as  the  old  banks  are  still  so 
called  and  known.  But  the  old  banks  and  other 
old  places  of  business  are  the  property  of  the 
new  company  and  not  of  the  old  firms,  and  the  old 
staffs  are  the  servants  of  the  new  company  and 
not  of  the  old  firms,  and  the  former  customers  of 
the  banks  are  now  customers  of  the  new  company 
and  not  of  the  old  firms.  The  old  firms  have  now 
no  customers.  Bat  the  new  companv  cannot  by 
any  legitimate  method  be  brought  within  the  clasa 
of  Dankers  to  whom  the  composition  is  made  pay- 
able by  the  statute.  As  in  the  case  of  issue  of 
notes  (see  sect.  11  of  the  Act)  so  in  the  case  of  the 
compositions,  a  firm  of  bankers  would  not  lose  its 
rights  by  a  change  of  its  constitution.  But  when 
a  firm  sells  its  business  to  somebody  else  and  for 
that  or  any  other  reason  ceases  to  cany  on  its 
business  in  the  ordinary  sense  of  that  expression, 
it  loses  its  right  to  any  composition  in  future. 
This  conclusion  is  not  at  aJl  opposed  to  Bowen. 
L.J.'s  decision,  and  the  difference  between  the 
case  before  him  and  the  present  is  not  refined  or 
immaterial,  but  is  broad  and  -all-important.  The 
Capital  and  Counties  Bank  was  an  old  firm  which. 
the  learned  Lord  Justice  held,  had  preserved  its 
identity  notwithstanding  the  change  of  name  and 
other  changes,  and  which  old  firm  was  registeivd 
as  an  existmg  firm  under  part  7  of  the  Companies 
Act  1862,  and,  this  being  so,  the  rights  and  obli- 
gations of  the  old  firm  became  the  rights  and 
obligations  of  the  registered  company,  under  sect. 
193  of  the  Companies  Act  of  1862.     But  the 
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present  compimj  is  an  entirely  new  company, 
formed  and  registered  ae  such  under  part  1.  of  the 
Act,  and  havine  no  rights  or  obligations  except 
such  as  it  acquires  or  incurs  after  registration. 
It  cannot  itself  acquire  a  new  right  to  De  paid  a 
composition  imder  the  Act  of  l£t4,  and  the  old 
firms  have,  by  ceasing  to  carry  on  business,  lost 
their  right  to  its  continuance.  Having  done  so  they 
have  no  right  to  any  composition  which  they  can 
enjoy  themselves  or  transfer  to  others.  The  appeal 
ought,  therefore,  to  be  allowed,  and  with  costs  here 
and  below. 

Smith,  L.J. — Learned  and  elaborate  arguments 
have  been  presented  to  us  by  the  Solicitor- General 
and  Mr.  Greene  on  behalf  of  the  Bank  of  England 
as  to  what  is  or  is  not  the  true  construction  of 
many  sections  of  the  Btmk  Act  of  1844  (7  &  8 
Vict.  c.  32),  an  Act  which  on  all  hands  is  adjaadtted 
to  be  one  dificnlt  of  construction.    And  haying 
listened  to  them  and  to  Sir  Henry  James,  who 
argued  for  the  plaintiffs,  I  have  arrived  at  the 
oondnsion  that  the  first  question  to  be  decided  is, 
whether  the  plaintiffs,  Messrs.  Frescott,  DimsdaJe, 
Cave,    Tnewell,    and    Go,    Limited,    are    "such 
banker  or  bankers"  as  the  three  old  banks  who 
are  their  co-plaintiffs,  viz  ,  the  Bristol  Bank,  the 
Bath  Bank,  and  Winchester  Bank,  were  prior  to 
the  3rd  Dec.  1890.    Sir  Henry  James  admitted  if 
it  was  not  he  could  not  support  the  judgment  of 
Gave  J,  in  his  favour,  and  in  this  I  agree.-    I  will 
deal  with  the  three  co-plaintiff  banks  hereafter. 
Now,  what  do  the  terms  "  such  banker  or  bankers  " 
as  used  in  sects.  23  and  24  of  the  Act  mean  P    On 
the  one  side  the  Solicitor- General  was  inclined  to 
ai^^oe  iha,t  to  constitute    "  such    bankers "  the 
identical  members  of  the  firms  must  continue  to 
exist  as  at  the  date  of  the  passing  of  the  Act  to 
entitle  such  bankers  to  a  composition,  a  proposi- 
tion which,  in  my  judgment,  is  wholly  untenable, 
and  I  hold  this  without  referring  to  sect.  11,  which 
may  or  may  not  be  legitimate  to  refer  to,  though 
I  think  it  is  for  the  purpose  of  throwing  light 
upon  the  term  "  such  bankers  or  such  banker  "  in 
sects.  23  and  24.     On  the  other  side  it  was  urged 
that  the  term  "  such  bankers  "  denoted  the  bnsi- 
neaa  carried  on  and  not  the  persons  who  carried  it 
on,  and  that  if  the  same  banking  business  was 
carried  on  at  the  present  time  by  the  plaintiff 
company  limited  as  prior  to  the  3rd  Dec.  1890  had 
been  carried  on  by  the  three  co-plaintiff  old  banks, 
apart  from  the  other  points  which  were  raised, 
that  would  sufSoe  to  give  the  plaintiff  company 
limited  the  right  to  those  compositions  which, 
prior  to  the  year  1890,  the  three  old  banks  had 
enjoyed.    In  this  I  agree.    This  raises  the  first 
qiMetion  in  this  cause,  which  is  one  of  fact.    Does 
uie  plaintiff  company  limited  carry  on  the  same 
ha-nViTig  business  as  the  three  old  banks  thereto- 
fore had  done  P    In  my  opinion  there  is  no  dis- 
tinction to  be  made  upon  this  point  as  to  whether 
the  banks  were  named  in  the  schedule  to  the  Act 
and  entitled  to  their  composition  under  sect.  23  as 
the  Bath  and  Winchester  Banks  were  or  were  not 
in  the  schedule,  and  entitled  to  composition  under 
sect.  24  as  the  Bristol  Bank  was.    The  material 
facte  are  as  follows  :  [His  Lordship  recited  them 
and  proceeded :]    In  my  judgment  the  effect  of 
this  was  to  bring  about  a  complete  dissolution  of 
the  old  banks,  and  to  swallow  them  up  in  the  new 
company  limited  which  was  brought  into  existt- 
oioe  for  that  express  purpose.  The  identities  of  the 
hooght-np  banks  were  obliterated,  tbeir  businesses 


were  absorbed  into  that  of  the  plaintiff  company 
limited,  and  they  no  longer  existed  upon  the  face  of 
the  earth.  It  was,  however,  contended  that  the 
new  company  limited  now  carries  on  the  same 
banking  business  as  the  three  old  banks.  It 
was  argued  for  the  plaintiff's  as  follows :  It  was 
said,  Suppose  one  new  partner  taken  into  an  old 
firm,  that  does  not- change  its  entity.  Suppose 
two,  three,  or  four,  or  more  taken  in,  still  the  same 
entity  remains,  and  the  same  banking  business  is 
carried  on.  I  do  not  dispute  that  this  may  be  bo 
in  many  cases.  It  was  next  said  that  the  same 
result  /ollowed  if  two  banks  amalgamated  with 
each  other.  It  is  here  that  I  part  company  with 
the  argument.  I  say  an  amalgamation  between 
two  banks  need  not  necessarily  cause  the  business 
thereafter  carried  on  to  be  the  same  as  was 
theretofore  carried  on  by  either.  It  must  depend 
upon  the  nature  and  character  of  the  businesses 
amalgamated,  and  how  the  amalgamated  business 
was  subsequently  carried  on.  In  each  case  it  must 
be  a  question  of  fact.  Whereas  in  the  present  a 
large  banking  company  limited  is  brought  into 
existence  for  the  purpose  of  absorbing  into  itself 
any-  lesser  banking  ousinesses,  whether  meti;o< 
politan  or  country^  which  It  may  find  willing 
to  part  with  ite  own  and  sell  to  itself,  and  it  does 
purchase  and  absorb  it,  it  appears  to  me  to  be 
impossible  with  any  deeree  of  accuracy  to  say  that 
the  company  limited  after  such  absorption  carries 
on  the  same  banking  business  as  the  banks 
absorbed  had  theretofore  done,  for  the  simple  fact 
is,  it  does  nothing  of  the  kind.  The  new  company 
limited  may  have  ite  branches  in  the  same  towns 
as  the  old  absorbed  banks  had  therebefore  carried 
on  their  businesses,  it  may  have  preserved  for 
itself  the  old  premises  and  the  services  of  the  old 
clerks.  But  how  do  these  facte  make  the  new 
business  the  same  as  the  old  P  The  name  is 
changed  upon  the  old  premises  ;  the  liabilities  to 
customers  are  altered;  the  documente  and  the 
cheques  are  all  changed ;  the  new  name  tekes  the 
place  of  the  old,  significantly  declaring  as  the 
fact  is  that  the  old  bank  and  ite  business  is  no 
more,  and  that  the  new  company  limited  r«gns  in 
ite  ebfsad.  Upon  such  a  question  as  this  each  case 
must  depend  upon  ite  own  facte,  and,  in  my  judg- 
ment, this  point  upon  the  facts  of  the  case  can  only 
be  found  against  the  plaintiff  company  limited, 
and  it  cannot  be  truly  said  that  the  plaintiff  com- 
pany limited  is  "  such  banker  or  bankers  "  as  the 
old  three  firms  formerly  were,  and  it  is  not  dis- 
puted that  if  this  be  so  the  plaintiff  company 
umited  is  not  entitled  to  the  composition  hereto- 
fore paid  to  the  old  banks,  and  which  are  sued  for 
in  the  present  action.  Nor  can  the  old  firms  who 
are  made  co-plaintiffs  recover,  for  the  obvious 
reason  that  they  have  ceased  to  exist,  -and  conse- 
quently, under  the  sections  of  the  Act,  are  no 
longer  entitled  to  the  composition.  The  conclusion 
I  have  arrived  at  is  in  accord  with  some  obsei-va- 
tions  which  fell  from  the  Lord  Chief  Justice  in 
Attorney-General  v.  Birkbeek  {ubi  tup.),  with 
which  I  entirely  agree.  I  do  not  run  counter  to 
the  decision  of  Bowen,  L.J.  given  whilst  sitting' at 
Nisi  Prins  in  the  case  of  The  CcwUdl  and  Counties 
BatiJcY.  The  Bank  of  England  {tun  gup.).  He  there 
held  that  the  Hampshire  Bank  (which  uad  the  right 
to  the  composition)  by  absorbing  other  banks  into 
itself  did  not  lose  ite  identity,  but  still  carried  on 
the  same  banking  business,  althoi^h  it  changed 
ite  name  and  place  of  business.    Here,  on  the  con- 
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trarj,  the  bsziks  which  have  the  right  to  composi- 
tion  are  Bwallowed  up  and  absorhed  in  a  new  com- 
pany limited  and  uo  longer  exist,  and  it  is  here 
that  I  find  myself  differing  from  my  brother  Gave, 
when  he  held  that  the  two  cases  were  substantially 
identical.  It  is  not  necessary  to  give  any  opinion 
in  this  case  upon  the  other  point  determined  b^ 
Bowen,  L.J.,  viz.,  whether  the  right  to  composi- 
tion is  commensurate  with  the  right  to  isstie 
notes.  It  is  a.  point  which  I  expressly  leave  open, 
it  is  not  necessary  to  determine  it  in  this  case.  I 
think  this  appeal  for  the  reasons  above  shoold  be 
allowed. 

DA.T1ST,  L.J. — I  have  had  an  opportunity  of 
reading  the  judgment  of  Lindley,  L.J.,  and  I 
entirely  concur  in  it.  ^^^  ^j^^^ 

Solicitors  for  the    appellants,    Freshfields  and 
Williams. 
Solicitors. for  the  respondents,  Dawes  and  Sons. 


Oct.  27  and  Nov.  9, 1893. 

(Before    Liwdlbt,  Smith,  and  Datbt,  L.JJ.) 

Page  v.  Midlahd  Railway  Company,  (a) 

APFBAL   FBOH   THE   CHANCEBY  SIYISIOK. 

Vendor  and  purchaser — Covenants  for  title — Defect 
appearing  on  the  conveyance — Liability  under 
the  covenants. 

A  vendor  is  liabh  to  a  purchaser  under  his  cove- 
nants for  title  for  any  defect  which  comes  teithin 
the  words  of  the  covenants,  although  the  dffeet  is 
disclosed  in  the  conveyance  or  is  otherwise  known 
to  the  purchaser. 

Hunt «.  White  (37  L.  J.  326,  Ch.)  overruled. 

By  her  will,  dated  the  19th  Jan.  1852,  Ann  Palmer, 
amongst  other  devises  and  bequests,  gave  to  her 
daughter  Amy,  the  wife  of  Joseph  Page,  the  sum 
of  bOZ.,  already  pwd  into  court  by  Sie  Oxford, 
Worcester,  and  Wolverhampton  Railway  Com- 
pany, in  part  payment  and  on  account  of  a  small 
quantity  of  land,  part  of  the  "  Little  Piece  "pro- 
posed to  be  taken  by  such  company,  "and  all 
sums  of  money  which  shall  hereafter  be  paid  by 
the  company  or  any  other  railway  company  in 
respect  to  any  part  of  the  said  Littie  Piece  taken 
for  railway  purposes,"  and  subject  thereto  she 
devised  the  Little  Piece,  together  with  some  other 
land,  to  Amy  Page  for  life,  and  after  her  decease 
to  all  the  children  of  Amy  Page  living  at  her 
death,  as  tenants  in  common. 

Ann  Palmer  died  on  the  16th  April  1855,  and 
her  will  waa  duly  proved  by  the  executors  named 
therein. 

At  the  date  of  her  death  the  testatrix  was 
entitled  to  the  fee  simple  of  the  land  referred  to 
in  her  will  as  the  "  LiUle  Piece,"  with  the  excep- 
tion of  the  small  part  which  had  been  taken  By 
the  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way  Company. 

Amy  Page  and  her  three  children  were  living 
at  the  death  of  the  testatrix. 

In  1856  Amy  Page,  together  with  her  husband 
Joseph  Page  and  her  childi-en,  moi-tgaged  the 
"  Little  Piece  "  to  secure  a  sum  of  200Oi.,  and  in 
1857  they  executed  a  further  charge  to  secure  the 
sum  of  2001. 

On  the  14th  July  1860  this  mortgajje  and  further 

(a)  Baported  by  W.  C.  Bus,  £sq.,  Barruter-at-Law. 


charge  were  transferred  to  J.  Hazlehurst,  A.  P. 
Shelfey,  and  T.  F.  Hazlehurst. 

In  1879,  Joseph  Page  being  then  dead.  Amy 
Page  entered  into  an  agreement  witJi  the 
Midland  Railway  Company  for  the  sale  to 
them  of  the  "Little  Piece"  for  6250Z.,  and  the 
sale  was  carried  out  by  an  indenture  dated  the 
26th  June  1879,  and  made  between  John  Hazle- 
hurst, A.  P.  Shelley,  T.  F.  Hazlehurst,  of  the 
first  part,  Any  Page  of  the  second  part,  and  the 
Midland  Railway  Company  of  the  third  part. 
The  will  of  Ann  Palmer  was  recited,  and  also 
the  mortgage,  the  further  charge,  the  transfer, 
and  the  death  of  Joseph  Page.  It  was  then  re- 
cited that  the  company  requiring  and  by  the 
Midland  Railway  Company  (New  Works)  Act 
1877  being  empowered  to  take  and  purchaJae  for 
the  purposes  of  the  railway  the  piece  of  land  called 
the  "  Little  Piece,"  had  "  entered  into  an  aeree- 
ment  with  the  said  Amy  Page  for  the  poitSiaBe 
thereof  for  an  estate  of  inheritajice  in  fee  simple 
in  xiossession  free  from  incumbrances,  at  the  price 
of  5250J." 

It  was  also  recited  that  the  sum  of  220W. 
remained  due  on  the  mortgage  and  further  chikrse, 
and  that  it  had  been  agreed  that  they  should  he 
paid  off  out  of  the  purchase  money.  It  waa  th^i 
witnessed  that,  in  pursuance  of  the  said  agree- 
ments, and  in  consideration  of  2200Z.  paid  to  the 
parties  of  the  first  part,  and  also  "  in  considera- 
tion of  the  sum  of  30502.  to  the  said  Amy 
Page,  paid  by  the  said  company  on  or  before 
the  execution  of  these  presents,  they  the  said 
John  Hazlehurst,  A.  P.  Shelley,  and  Thomas  F. 
Hazlehurst,  at  the  request  and  by  the  direction 
of  the  said  Amy  Page,  do,  and  each  of  them 
doth  hereby  grant  and  release,  trnd  she,  the  said 
Amy  Page,  doth  hereby  grant  and  confirm  unto 
the  said  company,  their  successors  and  assigns, 
the  piece  of  land  called  "  Little  Piece,"  and  "all 
such  estate,  right,  title,  and  interest  in  and  to  the 
same  as  the  said  John  Hazlehurst,  A  P.  Shelley, 
Thomas  F.  Hazlehurst,  and  Amj  Page,  or  either 
of  them,  are,  or  is,  or  shall  become  seised  or 
possessed  of,  of  are  or  is  by  the  said  Act  or  other- 
wise empowered  to  convey,"  to  hold  the  same  unto 
and  to  the  use  of  the  company,  their  successors 
and  assigns.  The  indenture  contained  the  follow- 
ing covenant : 

And  the  said  Amv  Page  doth  hereby  for  herself,  her 
hein,  ezecuton,  and  administrators,  ooTenant  with  the 
said  company,  their  snooeasors  and  aaaigna,  that  not- 
withatanoing  any  aot  or  thins  by  the  said  Amy  Pagv  or 
the  said  Ann  Palmer  deceased,  or  any  of  her  anoeotora 
or  testators,  or  any  of  them,  made,  done,  or  ezeouted,  or 
knowinfrly  soffered,  the  said  John  Hazlehnrat,  Abraham 
Parker  Bnelley,  and  Thomas  Ptanoia  Haslehnrst,  or 
some  or  one  of  them,  now  have  or  hath  good  right  and 
fnll  power  to  grant  and  release,  and  the  said  Amy  F<ig« 
now  hath  good  power  to  grant  and  confirm,  the  aud 
hereditaments  and  premises  hereinbefore  expressed  to 
be  granted  or  otherwise  assnred  to  the  nae  of  the  said 
company,  their  snocesaorB  and  assigns,  in  manner  afore- 
said; and  that  the  same  hereditaments  and  premises 
shall  at  all  timm  hereafter  remain  and  he  to  the  use  of 
the  said  company,  their  snocossora  and  assigns,  and  be 
qnietly  entered  into  and  npon.  and  held,  occupied,  and 
enjoyed,  and  the  rents  and  profits  thereof  received  and 
taken  by  the  said  company,  their  snooeasora  and 
assigns,  accordingly,  without  any  lawfnlintermption  by 
the  said  Amy  Page,  or  any  person  lawfully  or  equitably 
claiming  by,  from,  under,  or  in  truat  for  her,  or  by, 
from,  or  under  the  said  Ann  Palmer  deceased,  or  by, 
from,  or  under  any  of  her  ancestors  or  testators,  or  any 
of  them ;  and  that  free  and  discharged,  or  otherwise,  by 
the  laid  Amy  Page,  her  heirs,  executors,  and  administn- 
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ton  saffioientry  indemnifiad  from  and  aninBt  all 
••teiei,  inonmbranoes,  claims,  and  demands  whatso- 
erer,  either  already  or  hereafter  to  be  made,  oooasioned, 
or  miffered  by  the  aaid  Amy  Pag^e  or  any  person  lawfully 
or  equitably  olaiming  by,  from,  nnder,  or  in  tmBt  for 
her,  or  by,  from,  or  nnder  the  said  Ann  Palmer  deceased , 
or  by,  from,  or  nnder  any  of  her  anoeatOTS  or  testators, 
or  any  of  them. 

Then  followed  a  covenant  for  farther  assurance. 

Oil  the  same  day  Joseph  Page  the  jounger,  a 
son  of  Amy  Page,  gave  the  company  an  indemnity 
against  all  damages,  costs,  charges,  and  expenses 
which  they  might  sustain  or  he  put  to  by  reason 
of  any  claims  or  demands  made  by  any  children 
or  oth«r  issne  of  Amy  Page  by  reason  of  the 
pnrehase  money  being  paid  to  Amy  Page. 

Amy  Page  died  on  the  27th  July  1891.  William 
Palmer  Page,  her  eldest  son,  died  on  the  20th 
Oct.  1869,  leaving  a  widow  and  two  children,  W. 
J.  Page  and  Helen  Page,  and  under  the  will  of 
W.  P.  Page  his  children  were  raititled  to  all  his 
interest  under  the  will  of  his  deceased  grand- 
motiier,  Ann  Palmer,  in  equal  shares,  W.  JT  Page 
being  also  the  heir-at-law  of  W.  P.  Page. ' 

On  the  22nd  Dec.  1892  this  action  was  coin- 
menced  by  W.  J.  Page  and  Helen  Page  against 
the  Midland  Railway  Company,  claiming  to 
recover  possession  of  one  undivided  third  share  of 
the  "  Idttle  Piece,"  or  in  the  alternative  payment 
to  them  by  the  company  of  oncTthiraof  the 
3050J.  paid  by  the  company  to  Amy  Page.  In 
their  statement  of  claim  the  plaintiffs  stated  that 
they  were  willing  that  the  conveyance  to  the  com- 
pany of  the  26th  June  1879  Bnouid  stand  upon 
payment  to  them  by  the  defendant  company  of 
one- third  part  of  the  30502.  The  plaintiffs  claimed 
on  the  ground  that  on  the  true  oonstruotion  of 
Ann  Palmer's  will  Amy  Page  was  only  tenant  for 
life  of  the  land  sold  to  the  company. 

By  tiieir  defence  the  company  contended  that 
they  obtained  a  good  title  nnder  the  deed  of  the 
26^  June  1879.  They,  however,  obtained  leave 
to  serve  a  third-party  notice  on  the  executors  of 
Amy  Page,  claiming  to  be  indemnified  out  of  her 
estate  under  her  covenants  for  title ;  and  also  to 
serve  a  similar  notice  on  Joseph  Page,  the 
younger,  chiming  to  be  indemnified  by  him  under 
his  indemnity  to  them.  The  tmrd  parties 
appeared  and  took  pai-t  in  the  trial. 

The  action  was  tried  by  Bomer,  J.,  who  gave 
jadgment  for  the  plaintiffs,  directing  the  com- 
pany to  pay  them  one-third  of  the  3050Z.,  together 
with  inter^  and  costs,  and  he  ordered  Joseph 
Page  the  younger  to  repay  the  company  the 
amount  paid  W  them  to  the  plaintiffs,  together 
with  co^.  Bftt  his  Lordship  dismissed  with 
costs  the  daim  of  the  company  against  the  execu- 
tors of  Amy  Page,  as  he  felt  hunself  bound  to 
foUow  Hunt  V.  White  (37  L.  J.  326,  Ch.). 

The  company  appealed  against  the  judgment 
on  both  points. 

The  first  appeal  turned  on  the  construction  of 
the  word  "  hereafter  "  in  the  will  of  Ann  Pahner, 
and  does  not  call  for  a  report.  This  appeal  was 
on  the  27th  Oct.  dismisBed,  and  the  decision  that 
the  company  were  liable  to  pay  the  plaintiffs  one- 
third  of  30502.  was  affirmed. 

The  appeal  from  the  decision  that  the  executors 
of  Amy  Page  were  not  liable  to  indemnify  the 
company  was  then  heard. 

Beale,  Q.C.  and  Maenaghten  for  the  defendant 
company. — The  deoidon  in  Hunt  v.  White  (ubi 


sup.)  is  erroneous,  and  should  be  OTerroled. 
Although  it  was  decided  in  1868  it  has  not  been 
referred  to  in  any  of  the  text-hooks  excrot  Elpfain- 
stone's  Interpretation  of  Deeds  (pp.  137, 481),  and 
does  not  appear  to  have  been  cited  in  court.  It 
is  not  supported  by  the  older  authorities  i     ■ 

Dart  on  Vendors  and  Purofaaaers,  -6tb  edit.,  rol.  2,  ' 
p.  886; 

Jarman's  Conveyanoinlr,  8rd  edit.,  vol.  9,  p.  381 ; 

O^tlvte  V.  Fo^jambe,  3  Iter.  53, 65 ; 

Savage  v.  Whilbred,  8  Oh.  Eep.  14; 

Vane  v.  Barnard,  Qilb.  6 ; 

Bntler'g  Note  to  Oo.  Litt.  884a ; 

Davidson's   Coaveyanois^r   Preoedents,   4tb  edit.,  > 
vol.  2,  p.  379. 

Bawle  on  Covenants  for  Title,  p.  116 ; 

Sogden   on   Vendors  and  Parchasers,  14th  edit., 
p.  573j 

Ex  parte  ColUmf;S-lr-.  Gh.  Eep.  618. 
The    covenant   expressly  refers  to  a  daiza  by 
any  person  claiming  vndter  Ann  Palmer,  and  the 
plaintiffs  claim  thma^  her. 

Bramwell  Davit  -{NevillejQ.O.  and  W.  ShaJeea- 
peare  with  him)  idt  the  executors  of  Amy  Page. — 
The  case  of  Hunt  v.  White  was  decided  in  1868, 
and  the  court  will  not  overrule  it  after  the  lapse 
of  BO  many  years.  Butler's  note  to  Co.  latt. 
384  a  is  in  favour  of  the  respondents.  Ths  4th 
edition  of  Dart  on  Vendors  and  Purchasers 
(p.  719)  differs  from,  the  6th  edition,  and  states 
that  it  is  doubtful'  whether  the  covenants  extend 
to  debts  known  to  the  purchaser.  If  it  was  in-  ' 
tended  that  the  cov^iants  for  title  should  cover 
any  defect  appearing  on  the  conveyance,  words  to 
that  effect  ought  to  have  been  inserted.  The 
<!onxpany  took  a  separate  inden;nity  from  Joseph  - 
Page,  which  shows  they  did  not  rely  on  the  cove- 
nante  for  title. 

Be«fe,Q.C.  in  reply.        ;..  Cv^/adv.vvlt.      ■ 

Nov.  9. — "Lumixr,  LJ. — This  is  an  ;  appeal 
from  a  portion  of  a  judgment,a£  Brainer,  J.,  nnieh 
decided  that  the  Midland  Railway  Companyrwas 
not  entitled  to  any  relief  in  respet^  of  aooveBani  : 
for  title  entered  into  ^jcm»  Amy  Page,  who  sold  - 
some  land  to  them:  The  dvonmstanoes  giving 
rise  to  the  compaziy's  ola^  '  wer»  ahoruy  .  as 
follows:  OneAnn  Palmer  .deiriaed  certain  Lands 
to  Amy  Page,  but  in  aooh  langua^  as  to  lender 
it  doubtful  whether  she  was  absolutely  entitied  to 
the  purchase  money  paid  by  the  Midland  Railway 
Company  who  bought  some  of  this  land  froin  her 
and  took  a  conveyance  from  her  'in  fee  and  paid 
her  the  price  of  the  fee.  By  the  deed  of  oaa- 
reyance  she  entered  into  the  usual  covenants  for 
tiue.  Amy  Page  died  in  1891,  and  aa  acticni  was 
brought  by  persons  nlaiwing  the  land  under  Axm 
Palmer's  will  upon  the  footing  that  Amy  Page 
was  only  tenant  for  fife,  and  tha-t  on  her  deaui 
the  land  vested  inthe.  plaintiilB.  The  railway 
compaiiT  contested  tiiis  xslaim,  relying  on  the 
terms  of  Ann  Palmer's  will ;  but  the  railway'  com- 
pany also  brought  in  Amy  Page's-  execators  as 
third  parties  and  claiined  to  be  indemnifled  by 
them  under  her  covenants  for  titl&  in  the  event  M 
ite  being  decided  that  Amy  Page  was  not  absolutely 
entitled  to  the  purchase  money.  Romer,  J.  first, 
and  this  court  afterwards,  decided  that  Amy 
Page  was  not  entitled  to  give  a  discharge  foe  toe 
purchase  money.  The  result  of  this  demsicHi  was, 
that  the  plaintiffs  in  the  action  recovered  the 
value  of  one-third  part  of  the  land  from  the  com- 
pany, but  Romer,  J.  farther  decided  thafcthe  rail*' 
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way  company  had  no  remedy  ag^nst  Amy  Page's 
repreaenbatives  under  her  covenants  for  title. 
This  is  the  point  which  we  have  now  to  determine. 
Before  addressing  myself  to  this  question,  it  is 
important  to  observe  that  the  conveyance  by  Amy 
Pa^  to  the  company  was  made  by  her  as  an 
ordmary  vendor  in  fee.  The  conveyance  was  not 
made  by  her  under  the  statutory  powers  conferred 
on  tenants  for  life  by  the  Lands  Clauses  Consoli- 
dation Act;  nor  was  the  purchase  money  paid 
into  a  bank  pursuant  to  those  sections  in  the  same 
Act  which  apply  to  purchasers  from  tenants  for 
life  and  persons  whose  titles  are  doubtful.  More- 
over, the  railway  company  did  not  by  their  plead- 
ings or  at  the  Imr  clum  to  have  acquired  a  good 
title  under  that  statute,  or  contend  that  the  pmin- 
tiffs'  remedy,  if  any,  was  for  comx>ensation  under 
sect.  68  of  the  Lands  Clauses  Consolidation  Act ; 
nor  did  the  third  parties.  Amy  Page's  repi'esenta- 
tives,  r^se  ai^  such  point.  Both  in  tne  court 
below  and  in  this  court  the  case  has  been  fought 
on  different  lines ;  and  the  only  controversy  has 
been  respecting  the  true  construction  of  Ann 
Palmer's  will,  and  the  true  construction  and  effect 
of  Amy  Page's  conveyance  to  the  defendant  com- 
pany. I  think  it  necessary  to  call  attention  to 
these  facts,  in  order  to  prevent  misconception  as 
to  the  scope  of  the  present  decision.  I  say 
nothing  on  the  point  whether  the  defendant  com- 
pany could  or  could  not  have  defended  the  action 
brought  against  them  on  the  ground  that  the 
company  had  obtained  a  good  statutory  title,  and 
that  the  plaintifFs'  proper  course  was  to  proceed 
to  obtain  compensation  under  sect.  68  of  the 
Lands  Clauses  Consolidation  Act ;  nor  do  I  say 
anything  on  the  point  whether,  having  regard  to 
the  Lands  Clauses  Consolidation  Act,  the  plain- 
tiffs hare  any  title  to  any  estate  or  interest  m  the 
land  conveved  to  the  company  as  distinguished 
from  a  claim  for  compensation  under  sect.  68. 
Bomer,  J.  decided  that  Amy  Page's  covenants  for 
title  did  not  protect  the  company  from  the  plain- 
tiffs' claim,  because  Ann  Palmer's  will  was  recited 
in  the  conveyance  to  the  company,  and  because  the 
covenants  for  title  ought  to  be  confined  to  defects 
in  the  vendor's  title  not  shown  on  the  conveyance. 
In  so  deciding  Bomer,  J.  followed  a  decision  of 
Malins,  V.C.  m  1868,  viz.,  Htmt  v.  White  [vbi 
Clip.),  which  he  did  not  consider  himself  at  liberty 
to  depart  from,  and  the  question  we  have  to 
determine  is,  whether  the  principle  on  which  that 
case  was  decided  ought  to  be  upheld  or  not.  If 
that  case  had  been  generally  followed  as  coiTect,  I 
for  one  should  not  tiiink  it  right  now  to  disturb  it 
even  if  I  did  not  approve  it.  But,  singularly 
enough,  the  decision  seems  to  have  been  lost  sight 
of.  The  case  does  not  appear  ever  to  hare  been 
cited  in  court ;  nor  Ib  it  to  be  found  in  the  text- 
books on  real  property  and  conveyancing  which 
1m^  practitioners  are  in  the  habit  of  consulting. 
The  note  in  Mr.  Dart's  book  on  Vendors  and  Pur- 
chasers (6th  edit.,  vol.  2,  p.  886)  shows  that 
eminent  conveyancers  at  aU  events  regard  the 
principle  on  which  the  Yioe-ChanceUor  proceeded 
as  by  no  means  settied.  Under  these  circum- 
stances this  court  onght,  in  my  opinion,  to  treat 
the  question  as  still  open,  and  to  decide  it  on 
sound  principles  of  construction.  To  what  is  a 
vendor^  covenant  for  title  applicable  P  Is  it  to 
the  titie  shown  to  the  purchaser,  or  is  it  to  the 
title  repressed  to  be  conveyed  to  him  ?  The 
answer  to  this  question  can  only  be  found  by 


reading  the  whole  conveyance  including  the  cove- 
nant for  title.  If,  on  the  true  construction  of  the 
whole  document,  the  title  conveyed  is  clear  and 
the  covenant  is  so  worded  as  to  apply  to  the  title 
so  conveyed,  then,  although  the  recitals  may  show 
some  defect  or  uncertainty  in  the  vendor's  title, 
effect  ought  to  be  given  to  the  words  of  the  cove- 
nant so  as  to  give  to  the  purchaser  the  titie  which 
the  deed  shows  he  was  to  have.  In  the  case 
supposed  there  is  no  warrant  for  giving  the  words 
a  more  restricted  meaning  than  that  which  iheiy 
ordinarily  bear ;  no  warrant  for  qualifying  the 
acts  covenanted  against  by  inserting  "  save  as 
herein  appears,"  or  "  save  as  shown  by  the 
abstract,'  or  "  save  as  explained  before  the  execu- 
tion of  this  deed,"  or  any  words  to  any  such  effect. 
If  a  vendor  does  not  intend  that  his  covenant  for 
titie  shall  extend  to  defects  disclosed  to  the  pur- 
chaser, whether  on  the  face  of  the  deed  or  aliwide, 
the  vendor  must  take  care  not  to  word  his  cove- 
nant so  as  in  terms  to  cover  such  defecte ;  or  he 
must  insert  some  clause  in  the  deed  clearly 
explaining  and  controlling  his  covenant.  This  is 
in  accordance  with  ordinary  rules  of  construction 
and  with  fair  dealing.  No  doubt  a  purchaser  is 
well  advised  to  make  the  matter  plain  by  inserting 
words  to  show  that  even  defecte  known  to  him  are 
intended  to  be  covered ;  and  this  is  what  convey- 
ancers have  advised  for  years  (see  Butier's  note 
to  Co.  Litt.  384a  and  the  other  works  cited  by  the 
counsel  for  the  appellante).  But  they  have 
advised  this  course  only  as  a  matter  of  prudence 
and  precaution.  Apart  from  Hunt  v.  White  {vbi 
sitp.)  there  is  no  authority  for  not  giving  effect  to 
the  clear  and  express  words  of  a  vendor's  covenants 
for  title,  simply  because  a  defect  covered  by  them 
was  disclosed  by  a  recital  in  the  conveyance.  The 
principle  on  which  that  case  was  decided  is,  in  uiy 
opinion,  manifestiy  unsound.  I  pass  now  to  Amy 
Page's  conveyance  itaeU.  [His  Lordship  then 
reaid  the  material  parte  of  it.]  The  words  of  the 
conveyance  and  covenant  for  titie  are  quite  clear 
and  unambiguous,  and  the  covenant  clearlv 
extends  to  claims  by  persons  deriving  titie  through 
Ann  Palmer.  The  insertion  of  the  words  "  Ann 
Palmer"  in  the  covenant  for  title  is,  I  think, 
significant.  They  may  no  doubt  have  been  put  in 
to  cover  unknown  acte  done  by  her ;  but  they  are 
not  really  wanted  for  this  pui-pose ;  and  they  may 
well  have  been  put  in  to  emphasise  the  fact  thai/ 
the  covenant  was  really  intended  to  extend  to  her 
acts  in  particular  as  well  as  to  those  of  the  vendor 
and  her  other  predecessors  in  titie.  The  fact  that 
in  this  case  the  company  took  a  separate  indem- 
nity from  a  third  person  cannot  tmect  the  con- 
struction of  the  vendor's  covenant.  I  am  of 
opinion,  therefore,  that  this  appeal  should  be 
allowed,  and  that  the  order  of  Bomer,  J.  should 
be  varied  by  declaring  that  the  company  are 
entitied  to  be  indemnified  by  the  representatives 
of  Ann  Page ;  that  the  indemnity  must  be  con- 
fined to  the  value  of  the  land  claimed  by  the 
plaintiffs,  i.e.,  10162. 13s.  id.  and  interest  from  the 
death  of  the  tenant  for  life,  and  not  extend  to  the 
coste  of  the  plaintiffs  which  the  defendant  com- 
pany have  been  ordered  to  pay.  These  costs 
could  not,  I  apprehend,  be  recovered  by  the  rail- 
way company  in  an  action  at  law  on  the  covenant. 
The  executors  of  Amy  Page  must  pay  the  costs 
of  the  appeal  and  of  the  proceedings  against 
them. 
Smith,  L.J. — I  have  had  on  opportuxiity  of 
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reading  the  jadgment  of  Lindley,  L.J.  I  entirely 
agree  with  it,  and  have  nothing  to  add. 

Davbt,  L.J. — The  question  in  this  appeal  is, 
whetiier  the  railway  company  have  a  right  mider 
the  covenants  for  title  contained  in  a  conveyance 
to  thMn  of  the  26th  June  1879  to  be  indemnified 
by  the  representatives  of  Mrs.  Amy  Page  against 
the  claim  of  the  plaintifb  in  the  aiotion  which,  in 
the  previons  appeal,  we  have  held  to  be  well 
fotmded  in  law.  The  conveyance  in  Question  is 
made  between  certain  mortgagees  of  Amy  Page 
and  her  husband  and  children  of  the  first  pait, 
Amy  Page  of  the  second  part,  and  the  railway 
company  of  the  third  paH.  It  contains  a  full 
reci^  of  the  will  of  Ann  Palmer  under  which 
Amy  Page  and  the  plaintiffs  derive  title,  and 
under  which  the  question  of  title  arises.  There 
was  therefore  full  notice  on  the  face  of  the  instru- 
ment of  the  nature  and  ground^  of  the  chum  made 
by  Amy  Page  and  of  the  title  of  the  plaintiffs, 
llhere  is  a  recital  of  an  agreement  with  Amy  Page 
for  the  purchase  of  the  land  for  an  estate  of 
inheritance  in  fee  simple  free  from  all  incum- 
branoee,  bat  the  deed  contains  no  express  recital 
of  an  intention  to  protect  the  railway  companv  by 
the  covenant  for  title  from  any  claim  by  the  piain- 
iiSa.  By  the  operative  part  it  is  witnessed  that, 
in  consideration  of  2200Z.  paid  to  the  mortgaeeee, 
and  ibe  farther  sum  of  30fi02.  paid  to  Amy  Page, 
she  and  her  mortgagees  convey  to  the  company 
in  fee  simple,  and  then  follow  the  covenants  for 
title.  We  have  determined  in  the  first  appeal  that 
Amy  Page  had  no  power  to  give  the  company  a 
disdiarge  for  the  purchase  money,  and  the  plain- 
tiffs in  the  events  which  have  happened  have  a 
right  to  claim  it  against  the  railway  company  in 
some  form  of  action.  Under  these  circumstances 
iho  company  claim  to  be  indemnified  by  the  repre- 
sentatives of  Amy  Page  against  the  claim  of  the 
plaintiffs.  It  may  be  mentioned  that  at  the  time 
of  the  conveyance  the  company  took  an  indemnity 
from  one  of  the  beneficiajies.  Now,  it  is  not  dis- 
pated  on  the  pleadings  or  by  counsel  at  the  bar 
that  the  claim  of  the  plaintiffs  is  "  a  claim  or  de- 
mand made  by  a  person  claiming  under  Ann 
Palmer"  t^ainst  or  in  respect  of  the  lands  in 
qpestion,  or  that  it  is  occasioned  by  an  "  act  or 
tbing  n^e,  done,  or  executed  by  Ann  Palmer,"  or 
(in  otherwords)  that  there  would  be  a  breach  of  the 
covenant  if  it  is  to  be  construed  literally.  But  it 
is  said  that,  assuming  this  to  be  so,  we  ought  to 
constme  the  covenant  so  as  not  to  cover  any  claim 
or  demand  arising  out  of  matters  appearmg  on 
the  face  of  the  convevance.  The  question  iMiich 
we  have  to  decide  therefore  is  (assuming  there 
would  otherwise  be  a  breach  of  the  covenant), 
ought  we  to  read  into  the  covenant  by  construc- 
ticm  an  exception  of  defects  of  title  or  incum- 
brances appearing  on  the  face  of  the  instrument, 
or  to  im^y  the  words  "save  as  appears  by 
these  presents,"  or  similar  words  P  In  sup- 
port of  the  argument  of  the  representatives 
of  Amy  Page,  a  case  of  Hunt  v.  White 
(u&t  tup.),  decided  by  Malins,  Y.C.  in  1868,  has 
been  referred  to,  and  Homer,  J.  felt  himself 
boamd  by  this  authority,  and  decided  accordingly 
irithont  enressing  any  opinion  of  his  own.  It  is 
conceded  that  there  is  no  other  authority  on  the 
point,  and,  although  it  might  be  possible  to  dis- 
tingaish  Hunt  v.  White  in  one  respect,  I  am  of 
o^nion  that  the  Yice-Ghancellor  intended  to 
deade  the  case  before  him  on  general  grounds.  He 
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says  (37  L.  J.  327,  Oh.) :  "  If  the  object  had  been 
that  the  vendor  was  in  all  events  to  guarantee  the 
purchaser's  titie,  the  covenants  for  titie  should 
have  been  extended  by  express  words  to  meet  that 
case."  And  further  on :  "  The  covenant  for  quiet 
enjoyment  can  only  extend  to  protect  the  pur- 
chaser from  incumbrances  and  defects  in  the  title, 
of  which  the  purchaser  has  no  notice ; "  and  he 
concludes  his  judgment :  "  Where  the  title  is  made 
under  a  written  instrument  the  purchaser  must 
put  his  construction  upon  the  instrument,  and 
must  be  bound  thereby.  It  would  be  a  perversion 
of  law  to  say  that  the  covenant  extended  to  cover 
such  a  case  as  this,  viz.,  the  misconstruction  by  a 

Eurchaser  of  the  written  instrument  under  which 
e  takes  his  titie  and  conveyance."  The  'Yioe- 
ChanceUor  was  himself  a  conveyancer  of  consider- 
able experience,  and  his  opinion  upon  such- a  point 
is  entitled  to  the  highest  respect.  But  still  it  is 
only  the  learned  judge's  opinion,  and  we  are  bound 
to  express  our  opinion  whether  we  agree  with  it. 
The  Vice-ChanceUor'B  proposition  is  certainly- 
expressed  too  widely,  for  where  the  defect  of  titfe" 
is  one  of  which  the  purchaser  has  notice,  thou^ 
it  does  not  appear  on  the  face  of  the  conveyance,., 
it  was  held  in  Levett  v.  Withrington  (1  Lutw.  317) 
that  notice  of  the  defect  in  title  relied  on  as  a 
breach  is  no  defence  to  an  action  on  the  covenant 
in  respect  of  the  breach.  And,  indeed,  I  adopt  the 
statement  of  the  learned  editors  of  Dart  on 
Vendors  and  Purchasers  (6th  edit.,  vol.  2,  p.  886), 
and  it  would,  in  my  opinion,  be  contrary  to  prin- 
ciple to  hold  that  the  construction  or  effect  of  a  . 
covenant  can  be  controllable  by  extrinsic  evidence-, 
of  notice  or  intention.  The  Vice-OhanoeDor's 
opinion,  however,  seems  to  be  based  on  the  fact  of" 
notice  independently  of  the  source  from  which  it 
is  derived.  Various  opinions  of  text  writers  on 
conveyancing  were  referred  to  in  the  course  of  the 
argument,  the  most  important  of  which  is  Mr- 
Butier's  note  to  Co.  Litt  384a.  He  says :  "  It 
sometimes  happens  that  a  purchaser  consents  to 
take  a  defective  titie,  reljdng  for  his  security  on 
the  vendor's  covenants.  Where  this  is  the  case, 
this  should  be  particularly  mentioned  to  be  the 
agreement  of  the  parties ;  as  it  has  been  argued 
that,  as  the  defect  in  question  was  known,  it  must 
be  understood  to  have  been  the  agreement  of  the 
purchaser  to  take  the  title  subject  to  it;  and 
that  the  covenants  for  titie  should  not  extend  to 
warrant  it  against  this  particular  defect."  It  does 
not  appear  to  me  that  this  passage,  or  the  passages 
read  from  the  other  works,  really  assist  the  court, 
as  they  seem  to  me  to  amount  to  nothing  more 
than  a  salutary  caution  by  the  learned  authors  to 
the  practitioner,  and  I  agree  with  the  note  in 
Dart  on  Vendors  and  Purcnasers,  6th  edit.,  vol.  2, 
p.  886  (y).  Looking;  at  the  question,  therefore, 
unfettered  by  binding  authority,  I  am  of  opinion 
that  it  is  safer  and  more  consistent  with 
principle  to  construe  the  covenant  literally 
without  importing  into  it  any  exception  or 
qualifications  which  the  parties  have  not 
themselves  introduced  by  express  words,  and  to 
say  that,  if  the  parties  do  not  intend  the  covenant 
to  be  so  construed  for  the  pix)tection  of  the  pur- 
chaser, they  should  express  their  intention,  instead 
of  throwing  upon  those  who  maintain  that  the 
covenant  should  be  read  according  to  the  ordinary 
use  of  language,  the  onus  of  finding  an  expressed 
intention  to  that  effect.  I  may  add  that  I  think 
this  constraction  is   at  least  as  likely  to  be  in 
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kocordanoe  with  the  intentioii  of  the  parties  as  the 
coiiatmotio&  oontended  for  at  the  bar.  I  am 
therefore  of  opinion  that  the  general  mle  laid 
down  in  Hunt  v.  White  (ubi  sup.)  cannot  be  sup- 
ported, and,  notwithstanding  that  the  case  has 
been  on  the  books  for  twenty-five  jears,  I  think 
we  ongfat  not  to  follow  it.  It  is  not  eren  referred 
to  in  Dart  on  Vendors  and  Purchasers  (6th  edit. 
(1888),  and  it  does  not  appear  to  have  been  ex- 
tensively' known,  and  I  cannot  conceive  that  any 
titles  depend  upon  it.  The  result  will  be  that  the 
claim  of  the  nulway  company  against  the  repre- 
sentatives of  Amy  Page  ought,  in  our  opinion,  to 
snooeed,  and  we  must  reverse  the  judgment, 
thongh  I  do  not  know  that  we  are  differing  from 
the  opinion  of  the  learned  judge  in  the  court 
bdow. 

Solicitors  for  the  company,  Beale  and  Co. 

Solicitors  for  the  executors,  of  Amy  P^e, 
TimbrM  and  Deighton,  agents  for  W.  Bhakea- 
joeare  and  Co.,  Birmingham 


Nov.  9  and  10, 1893. 

(Before  Lindlet,  Smith,  and  Da.tbt,  L.JJ.) 

Pap£  v.  Wbstacott.  (a) 

APFKAI.  TBOH  THB  QUEBN'S   BBHCH  DIVISION. 

Primeipal  cmd  agent — Avilwniy  of  agent — Payment 
to  agent  by  cheque — Dishonour  of  cheque — 
XrtaWItty  of  agent. 

The  plaintiff  wot  owner  of  a  house  hi  for  a  term  of 
years  on  a  lease  which  provided  that  the  tenant 
should  not  assign  without  the  consent  in  writing 
of  the  plaintiff.  The  tenant  unshed  to  assign  the 
tease  to  A.  The  defendant,  who  was  an  auctioneer 
and  estate  agent,  acted  in  the  matter  far  the 
plaint^,  who  gave  him  his  uyritten  consent  to  the 
assignment,  hut  told  him  not  to  part  with  it  until 
the  tenant  had  paid  him  the  rent  for  the  last 
mMrter,whidi  was  in  arrear.  A.  had  agreed  to  pay 
the  tenant  the  sum  of  3002.  for  the  lease.  The 
tenant  and  A.  met  the  defendant  for  the  purpose 
if  compfetifM  the  transfer  on  a  Saturday  after- 
noon after  hanking  hours,  and  neither  of  them 
eame  provided  vrith  cash.  A.  and  the  then  tenant 
both  banked  ai  the  same  bank.  A.  gave  the 
tenant  a  cheque  for  3001.,  and  after  some  demur 
the  defendant  accepted  a  cheque  from  the  out- 
going tenant  payable  to  himself,  and  handed  him, 
the  licence  to  assign.  This  cheque  was  for  261. 9s., 
of  which  222.  15s.  was  the  amount  of  rent  in 
arrear,  and  the  hdUmce  was  the  defendant's 
charges  in  the  matter.  The  cheque  was  dis- 
honoured, and  the  outgoing  tenant  had  since  dis- 
appeared. He  had  removed  his  furniture  from 
the  house  on  Saturday  morning,  and  A.  had 
afterwards  moved  his  furniture  into  it. 

Held,  thai  no  usaae  or  custom  for  an  agent  to  take 
a  cheque  in  such  a  case  had  been  proved ;  thai 
the  defendant  had  exceeded  his  authority  in  giving 
up  the  licence  before  receiving  the  arrears  of  rent 
in  cash ;  and  that  he  was  liabu  to  pay  the  plaintiff 
the  full  anunmt  of  that  rent  as  damages. 

Decision  of  Divisional  Court  {Charles  and  WiUiams, 
JJ.)  affirmed. 

Ok  the  18th  Aug.  1885  the  plaintiff,  Mr.  Pape, 
granted  a  lease  of  a  house  and  shop  in  Camden- 
road  to  one  Caseley,  for  a  term  ol  twenty-one 
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years,  at  a  rent  of  91Z.  per  annum,  and  the  lease 

contained  a,  condition  that  the  tenant  should  not 
assign  without  the  consent  in  writing  of  the  lessor. 
Caseley  paid  his    rent  sometimes  in  cash   and 
sometimes  by  cheque,  but  the  rent  was  frequently 
in  arrear,  and  he  was  not  a  very  good  tenant.     In 
Feb.  1891  Caseley,  who  at  that  time  owed  more 
than  a  quarter's  rent,  proposed  to  assign  the  lease, 
with  Pape's  permission,  to  one  Auckland,  and  he 
promised  Mrs.  Pape,  who  acted  for  her  husband 
in  the  matter,  that  he  would  pay  the  arrears  of 
rent  as  soon  as  the  transfer  was  completed.     Mrs. 
Pape   referred   the    matter    to    the    defendant, 
Mr.    Westacott,    who    was    an    auctioneer    and 
estate  agent,   and    instructed   him    to   prepare 
the  necessary  licence  to  assign,  and  told  him 
not  to  .part  with   the    licence  without    getting 
the  rent.    But  she  did  not  say  he  was  to  insist 
on  being  paid  in  cash,  or  that  he  was  not  to 
take  a  cheque  for  the  rent.    There  was  evidence 
that  Westacott  was  also  informed  that  Caseley 
was  a  person  not  altogether  to  be  trusted,  bat  this 
was  denied.    Westacott  further  alleged  that  be 
had   known  Caseley  for  ten  years,  and  had  no 
reason  to  doubt  his  honesty  and  respectability. 
The  plaintiff  having  signed  the  licence,  Caseley 
and  Auckland  met  Westacott  for  the  purpose  of 
completing  the  transfer.    The  price  to  be  paid  by 
Auckland  to  Caselev  for  the  assignment  was  3002. 
The  meeting  took  place  on  the  afternoon  of  Satur- 
day, the  13th  Feb.   1891,  after  banking   hours, 
and  neither  Auckland  nor  Caseley  came  provided 
with  cash.     Auckland  brought  a  cheque  for  3002.. 
which  he  handed  to  Caseley.    Caseley  also  pro- 
posed  to  pay  the  arrears  of-  rent   by  cheque. 
Westacott  at  first  demurred,  but  it  being  after 
banking  hours,  and  neithei-  party  having  any  cash, 
he  ultimately  took  Caseley's  cheque  for  tl^  rent 
and  his  charges,  and  gave  up  the  licence.    Auck- 
land and  Caseley  both  banked  at  the  same  bank, 
and  the  defendant  took  it  for  granted  that  Auck- 
land's cheque  would  be  paid  into  Caseley's  account 
on  Monday.     The  cheque  was  drawn  to  the  order 
of  Westacott  for  252.  9«.  (of  which  222.  15i.  was 
doe  in  respect  of  the  rent,  and  the  balance  was  the 
amount  of  the  defendant's  charges  in  the  matter), 
and  was  crossed   in    blank.     On   the   Monday 
Westacott  presented  this  cheque,  but  he  failed  to 
get  payment,  Caseley  not  having  paid  in  Auck- 
land s  cheque.    Caseley  had  removed  his  furniture 
from  the  shop  on  the  Saturday  morning,  and  he  . 
had  since  disappeared.    Auckland  shortly  after- 
wards took  possession  under  the  assignment,  and 
moved  his  goods  into  the  shop. 

In  Jan.  1893  Pape  sued  Westacott  in  the 
Bloomsbury  County  Court  for  222. 15g.  as  damages 
for  negligence  in  accepting  a  cheque  from  Caseley 
instead  of  cash.  The  County  Court  judge  gave 
judgment  for  the  plaintiff,  and  his  judgment  was 
affinned  by  the  Divisional  Court  (Charles  and 
Williams,.  JJ.),  but  leave  to  appeal  was  given,  and 
the  defendant  appealed. 

A.  PoweU  for  the  appellant. — There  was  no 
negligence  on  the  part  of  the  defendant  in  taking 
the  cheque  in  this  case.  It  was  a  reasonable  thing 
to  do,  and  according  to  the  ordinary  course  of 
business: 

RuKMsU  V.  Hankey,  6  T.B.  12  ; 

Farrer  v.  Lacy,  ilartland,  and  Co.,  53  L.  T.  B«p. 

N.  S.515;  31Ch.  Dir.42; 
Story  on  Agency,  a.  202. 
[He  was  stopped  by  the  Court.] 
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PoZey  fortheplomtiif. — ^An  agent  is  only  atitbo- 
rised  to  accept  payment  by  cbeqne  wliere  the 
conrae  of  bnainesa  requires  it : 

Byiet  t.  Gilet,  5  H.  *  W.  645. 
He  is  not  authorised  to  accept  anything  but  cash 
unless  there  is  a  custom  which  authorises  pay- 
ment in  some  other  way : 

WtUiamt  y.  Evcma,  13  L.  T.  Rep.  N.  S.  753  ;  L.  Bep. 
1  Q.  B.  352  ; 

Sireettn;  t.  Fearct,  7  C.  B.  N.  8.  449 ; 

8tOT7  on  Agvtejy  9th  edit.  a.  181. 

In  Rvssell  y.  Hankey  {ubi  sup.)  the  court  took 
judicial  notice  that  there  was  a  custom  in  London 
to  pay  bills  by  cheque.  The  defendant  had  only 
a  general  authority  to  receive  payment  of  the  debt, 
and  was  bound  to  receive  it  in  cash  only.  The 
court  will  not  take  judicial  notice  of  a  custom  to 
pay  by  chequ«j  under  the  circumstances  of  this 
case,  unless  it  is  proved : 

Ex  parte  Powell,  34  L.  X.  Bep.  N.  S.  224 ;    1  Ch. 
DiT.  501  i 

CrawcouT  v.  Salter,  45  L.  T.  Bep.  N.  8.  62  ;  18  Ch. 
Div,  30. 
No  such  custom  has  been  proved  in  this  case. 
Anctaoneers  are  not  at  liberty  to  take  a  cheque  on 
behalf  of  tiieir  clients'  when  they  part  with  pro- 
perty. Farrer  v.  Lctey,  Hartland  and  Co.  {vbi 
tup.)  only  shows  they  may  take  a  cheque  for  the 
amount  of  the  deposit,  and  in  such  a  case  no  pro- 
perty passes.  The  defendant's  authority  was 
only  to  part  with  the  licence  on  obtaining  the  rent. 
He  was  not  merely  sent  to  collect  money.  The 
amount  of  damages  is  the  amount  which  the 
pbuntiff  baa  lost  in  consequence  of  the  act  of  the 
defendant : 

Mayne  on  Danugea,  4th  edit.,  p.  102  ; 

Davit  V.  Oarrett,  6  Binfr.  716  : 

lAOeyw.  DoubUday,  44  L.  T.  Bep.  N.  8.  814;   7 
Q.  B.  Div.  510. 

The  plaintiff  is  estopped  from  distraining  on 
the  goods  of  the  new  tenant.  It  would  be  wrong 
to  do  so,  and  there  is  a  wrong-doer,  the  defendant 
against  whom  he  ckn  proceed.  Besides,  the 
cheque  is  not  payable  to  the  plaintiff,  but  to  the 
defendant,  and  includes  his  charges  for  which 
Casekiy  was  liable.  Bridget  v.  Oarrett  (22  L.  T.Bep. 
N.  S.  448 ;  L.  Rep.  5  0.  P.  451),  which  is  relied  on 
by  the  d(ifendant,  is  commented  on  by  Fry,  L.J., 
in  PeoTfon  v.  Seoit  (38  L.  T.  Bep.  N.  S.  747  ;  9 
Ch.  Div.  198),  and  turned  on  the  fact  that  the 
cheque  was  cashed. 

Powell  in  reply. — There  was  no  negligence  on 
the  part  of  the  defendant.  The  County  Court 
judge  did  not  decide  the  case  on  the  facts,  but  on 
the  law  as  stated  in  sect.  98  of  Story  on  Agency, 
and  he  did  not  consider  sect.  202,  which  modifies 
the  statement  in  the  former  section.  The  court 
will  take  judicial  notice  that  it  is  now  usual  to  pay 
nearly  everything  by  cheque.  The  defendant  was 
merely  collecting  some  money,  and  it  is  usual  to 
take  a  cheque.  He  considered  Caseley  coxdd  be 
trusted  as  to  this  amount.  He  was  not  acting  as 
an  auctioneer,  but  as  an  agent.  The  plaintiff  has 
sustained  no  damage.  He  has  parted  with  no  pro- 
perty. He  has  not  lost  his  right  to  distrain  for 
the  amount  of  this  rent  on  the  goods  now  in  the 
house: 

DavU  V.  Oyde,  2  Ad.  &  W.  628. 
The  defendant  was  justified  in  taking  the  cheque, 
and  he  is  not  liable  to  the  plaintiff  in  consequence 
of  its  being  dishonoured ;   and  the  fact  t^t  the 


amount  of  the  defendajit's  charges  was  included 
in  the  chet^ue  did  not  make  it  any  less  »  paymeni 
to  the  plamtiff : 

Bridges  v.  Garrett  {vbi  sup.). 

LiNDLET,  L.J. — This  case  involves  8om«diffi< 
cult  questions ;  but  when  it  is  carefully  thooght 
out,  I  think  the  difficulty  vanishes.  The  plaintiff 
had  a  house  which  was  let  to  a  person  named 
Caseley  upon  a  lease  which  Caseley  was  noi^en- 
titled  to  assign  without  consent  of  the  landlord. 
Caseley  was  a  shopkeeper.  He  was  not  a  very 
good  tenant.  He  paid  his  rent  sometimes  by 
cheque,  sometimes  by  cash,  and  sometimes  he  was 
in  arrear.  He  had  negotiated  for  the  assignment 
of  his  business  to  a  person  named  Auckland  for 
3002.,  and  the  plaintiff  was  willing  to  consent  to  the 
assignment.  But  Caseley  owed  his  landlord  a 
quarter's  rent,  amountii^  to  222. 158.and,  the  change 
was  to  take  place  in  February.  Tboreiipon  the 
pltuntiff  goes  to  the  defendant,  an  estate  agent, 
and  asks  him  to  look  after  this  matter  iorlum, 
and  gives  the  defendant  a  consent  in  writing  to 
the  transfer  of  the  lease  by  Caseley  to  Auckland, 
and  teUs  the  defendant  to  ^t  in  this  rentr  and  not 
to  part  with  that  licence  without  getting  the  rent. 
There  is  some  controversy  between  the  parties  as 
to  the  extent  to  which  the  defendant  was  put  on 
his  guard,  some  controversy  as  to  whether  ne  was 
told  that  Caseley  was  a  person  dot  altogether  to 
be  trusted.  ifhe  evidence  of  the  plaintiff,  his 
wife,  and  his  son  on  this  point  is  thiUi  tbe  defen- 
dant was  warned,  but  the  defendant  denies  it. 
Now,  what  took  place  was  this  :  On  Saturday,  the 
13th  Feb.,  Caseley  and  Auckland  met  the  defen- 
dant. They  met  for  the  purpose  of  AncU^d 
paying  Caseley  the  3002.  which  he  was  to  pay, 
and  tney  met  also  for  the  puipoae  of  getting  this 
licence  to  assign.  It  was  after  bamdnK  hours, 
and  nobody  came  prepared  with  any  caw.  The 
incoming  tenant  did  not  bring  3002.,  but  he 
brought  a  cheque.  Auckland  and  Caseley  both 
banked  at  the  same  bank,  and  Auckland  paid  or  gave 
this  cheque  to  Caseley.  Then  there  was  the  rent 
to  settle.  Caseley  had  not  got  the  rent  which  was 
due,  and  he  proposed  to  pay  by  cheque,  but  the 
defendant  would  have  preferred  cash,  and  asked 
for  cash.  He  expected  the  purchaser  to  bring 
cash,  and  if  cash  had  been  brought  everything 
would  have  gone  straisht.  But,  it  being  after 
banking  hours,  and  neitiaer  of  them  having  cash, 
the  defendant  took  a  cheque  from  Caseley.  Thai 
cheque  was  not  a  cheque  for  the  rent,  nor  was  it  a 
cheque  so  drawn  that  in  the  ordinary  course  of 
business  the  defendant  would  have  remitted  that 
cheque  to  the  plaintiff.  The  cheque  was  a  cheque 
for  the  rent  in  arrear,  plus  the  defendant's 
charges,  and  was  made  payable  to  the  defendant's 
order,and  it  was  crossed  in  blank.  The  defendant 
says  he  had  no  reason  -to  suspect  the  cheque 
would  not  be  cashed;  on  the  contrary,  he  had 
eveiT  reason  to  suppose  it  would.  He  knew,  as 
the  tact  was,  that  Caseley  had  been  put  in  funds 
to  the  extent  of  3002.  by  Auckland's  cheque, 
which,  in  the  ordinary  course,  would  be  paid  in 
to  Caseley's  accoimt,  and  the  smaller  cheque 
would  be  paid.  But  when  Monday  comes  the 
defendant  presente  his  cheque  and  it  is  dis- 
honoured, and  he  cannot  get  the  money. 
Caseley  seems  to  have  disappeared,  and  it 
is  common  ground  that  he  cannot  pay.  There- 
fore the  plaintiff  has  lost  the  rent  which  it  was 
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the  bnainess-of  Westacott  to  get  befoi-e  he  parted 
irith  the  licence  to  assiKn.     On  the  other  hand, 
Auckland  has  paid  his  3002.,  taken  posseBsion  of 
this  shop,  pnt  bis  furniture  in,  and  la  in  posses- 
sion.   The  learned  Gonntv  Court  judge  came  to 
the  oonclnaion  that  the  plaintiff  vas  entitled  to 
recover  this  222.  ISs.  from  Westacott.    He  seems 
to  have  baaed  his  decision  upon  a   passage  in 
sect,  98  of  Story  on  Agency,  which  I  will  read : 
"So  an  agent  authorised  to  receive  payment  has 
not  an  unlimited  authority  to  receive  it  in  any 
mode  which  he  may  choose ;  but  he  is  ordinarily 
deemed  intrusted  with  the  power  to  receive  it  in 
money  only."    The  learned  judge  seems  to  have 
thought  that  the  receipt  of  tiiis  cheque  instead  of 
cash  was  enough  to  decide  the  case.    The  passage 
in  Story  was  pressed,  I  think,  by  the  learned 
County  Court  judge  a  little  too  far.    In  sect.  202 
of  the  same  book  tnat  passage  which  I  have  read 
from  sect.  98  is  qualified  in  tais  way  :  The  author 
says :  "  On  the  other  hand,  where  the  agent  has 
given  only  the  usual  credit,  or  has  conducted 
himself  according  to  the  usual  course  of  business, 
and    has    employed  the  usual   diligence  in  his 
agency,  he  wiU  not  be  responsible  for  any  loss 
occasioned  by  the  subsequent  insolvency  or  fraud 
of  the  persons  whom  he  has  trusted,  or  to  whom 
he  has  sold  the  property,  if  at  the  time  of  the 
«ale  they  were  in  good  credit.    So  if  payment  is 
■received  in  the  usual  manner  of  conducting  the 
•like  business  transactions,  as  by  receiving  a  cheque 
on  a  bcmk  from  a  person  in  good  credit  who 
should  become  insolvent  before  the  cheque  could 
<be  duly  presented  .  .  .  the  loss  would  be  the  loss 
of  the  principal  and  not  that  of  the  agent."    If  an 
agent  is  merely  to  collect  money,  taking  a  cheque 
.upon  a  banking  account  is  not  a  departure  from 
his  authority.      That  is  in  the  ordinary  case  of 
collecting  money,  but  it  is  not  always  within  an 
■Agent's    authority  to  take  a  cheque  instead  of 
money.'    In  the  case  of  the  sale  of  real  property, 
if  the  cheque  for  the  deposit  is  not  paid  the  person 
<who  gives  it  can  be  sued.    But  in  a  case  where  a 
-solicitor  is  intrusted  by  the  vendor  with  the  com- 
pletion of  the  transaction,  is  that  solicitor  justified 
by  the  ordinary  course  of  business  or  the  ordinary 
habits  of  men,  in  parting  with  the  conveyance  and 
the  title  deeds  in  exchange  for  a  promise  to  pay  or 
a  cheque  P   Certainly  not.   The  ordinary  coarse  is, 
I  do  not  say  not  to  take  a  cheque,  but  not  to  part 
with  the  deeds  until  the  cheque  is  paid.    There- 
fore you  cannot  say  that  a  person  who  is  autho- 
rised to  receive  money  is  authorised  to  take   a 
cheque.    What  is  the  Question  which  we  have  to 
consider  P  It  is  this.  Was  the  defendant  justified 
in  parting  with   the   licence  to  assign  without 
getting  the  rent  in  arrear  ?    That  was  his  antho- 
rity.    Did  he  pursue  that  authority  in  getting  the 
piece  of  paper  which  he  ultimately  could  not 
cash  P    My  answer  is,  that  what  he  did  was  not 
in  the  exercise  of  his  authority.    He  did  not  get 
cash.    He  did  not  get  a  cheque  which  in  the  ordi- 
nary course  of  business  he  would  transmit  to  his 
principal.   He  got  a  cheque  payable  to  himself  for 
the  rent  in  arrear,  and  other  moneys,  and  he  was 
the  person  to  get  in  that  money  and  remit  it  to  his 
principal.    If  that  cheque  were  cashed  the  cheque 
itself  would  be  utterly  unimportant.    It  would  be 
described  as  an  immaterial  step ;  but  what  right 
had  the  defendant  to  part  with  that  licence  P 
There  is  no  proof  of  any  usage  or  custom  that 
would  authorise  such  a  transaction,  and  it  does 


appear  to  me,  having  regard  to  the  fact  that  he 
took  a  piece  of  paper  which  in  the  ordinary  course 
he  would  not   send  to  his  principal  at  aU,  and 
above  all,  that  that  piece  of  paper  was  never 
cashed,  he  has  not  pursued  the  authority  with 
which  he  was  intrusted.     It  was  argued  tl^t  that 
is  not  in  accordajice  with  Bridges  v.  Garrett  (ubi 
tup.).  That  case  turns  upon  the  fact  of  the  cheque 
being  cashed,  and  if  it  is  cashed  it  is  a  mere  piece 
of  machinery.    In  Pearson  v.  Scott,  Pry,  L.J.  cites 
with  approval  a  passage  from  the  judgment  of 
Byles,  J.  in  SweeHrig  v.  Pearce  {ubi  sup.),  where 
he  said :  "  It  is  not  disputed  that  the  general  rule 
of  law  is,  that  an  authority  to  an  agent  to  receive 
money  implies  that  he  is  to  receive  it  in  cash.     If 
the  agent  receives  the  money  in  cash  the  proba- 
bilitv  IS  that  he  will  hand  it  over  to  his  principal ; 
but  if  he  is  to  be  allowed  to  receive  it  oy  means 
of  a  settlement  of  accounts  between  himself  and 
the  debtor,  he  might  not  be  able  to  pay  it  over; 
at  all  events,  it  would  very  much  diminish  the 
chance  of  the  principal  ever  receiving  it,  and 
upon  that  principle  it  has  been  held  that  the 
agent,  as  a  general  rule,  cannot  receive  payment 
in  anything  Mse  but  cash."    Fry,  L.J.  then  says : 
"  Kow,  that  it  win  be  observed  is   the  precise 
point  here,  because  the  payment  alleged  is  pay- 
ment by  s^tlement  of  accounts  between  the  agent 
and   the    debtor.      Willes,    J.    (in    Sweeting  v. 
Pearce)  puts  the  same  view  in  shorter  language  : 
'  As  a  general  rule,  when   a  person  employs  an 
agent  to  receive  a  debt,  the  agent  must  receive  it 
in  money,  and  it  is  not  sufficient  that  the  debt 
should    oe    written    off    against    a    debt    due 
from  such  agent.' "    Then  Fry,  L.J.  says :  "  The 
next  case  is  Bridges  v.  Oarrett  [ubi  sup.),  which 
has  caused    me  very  considerable   anxiety   lest 
I   should  not  give  due  weight  to  the  decision 
arrived  at."    Alter  referring  to  the  facts  of  that 
case.  Fry,  L.J.  savs  :  "  The  juiy  had  found  as  a 
matter  of  fact  that  Craig,  the  deputy  steward, 
had  authority  to  receive  the  fine  for  the  lord,  and 
that  a  crossed  cheque  was  a  good  payment  to  the 
lord  within  the  authority  to  pay  to  Craig.     They 
found,  therefore,  that  the  payment  was  actually 
within  the  authority,  and  the  short  effect  of  the 
decision  of  the  Court  of  Exchequer  Chamber  is, 
that  they  thought  there   was   evidence  for  the 
jury,  and  refused  to  disturb  their  finding.     They 
thought,  moreover,  that,  seeing  that  the  cheque 
g^ven  by  the  surrendei'ee  was  good,  and  that  it 
was  an  ordinary  course  of  business  to  make  pay- 
ments by  cheque,  it  might  be  considered  that  that 
cheque  so  given,  when  cashed,  became  a  payment 
of  cash  to  the  agent.    It  appears,  therefore,  to 
me  that,  in  their  opinion,  that  -case  came  within 
the  rule,  and  that  the  fact,  which  probably  was 
unknown  to  all  the  parties  at  the  time,  that  the 
deputy  steward  owed  money  to  his  bankers,  was 
immaterial,  and  that  the  transaction,  therefore, 
none  the  less  remained  a  payment  in  cash."   Here 
that  would  have  been  a  very  important  matter.  If 
this  cheque  had  been  cashed  there  would   have 
been  no  difficulty  at  all  about  it.    But,  unfortu- 
nately, it  was  not  paid.    I  return,  therefore,  to 
the  question  which  I  do  not  wish  to  lose  sight  of: 
Did  the  agent  pursue  his  authority  P    My  answer 
is.  No.  Then  comes  the  question,  What  is  the  loss 
to  the  plaintiff  P    On  behalf  of  the  defendant  it  is 
said  that  it  is  nothing,  because  as  landlord  he  had 
the  right  to  distrain  against  the  incoming  tenant. 
Now,    against    that    I  do  protest  with  all  the 
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Yehemenoe  I  can.  It  would  be  perfectly  out- 
rageous for  us  to  hold  judicially  that  the  landlord 
could  diBtrain.  The  incoming  tenant  is  present 
when  that  transaction  takes  placs.  The  landlord 
says,  "  I  have  settled  with  the  outgoing  tenant, 
j^ou  can  bring  your  things  in."  And  next  day 
it  is  said  the  landlord  can  distrain.  It  is  neither 
oommon  sense  or  justice.  If  this  is  so,  the  conae- 
quenoe  is,  that  by  the  excess  of  authority  on  the 
part  of  the  defendant  the  plaintiff  has  lost  his 
money,  and  the  damages  are  what  might  have 
been  got  if  the  agent  had  not  parted  with  the 
licence.  I  think,  therefore,  that  it  is  impossible 
to  disturb  this  judgment,  and  that  the  appeal 
most  be  dismissed. 

Smith,  L.J. — This  is  an  appeal  by  leave  from  a 
decision  of  a  divisional  court  dismissing  an  appeal 
by  the  defendant  from  a  decision  of  the  learned 
judge  of  the  Bloomsbury  County  Com-t  in  favour 
of  the  plaintiff,  who  had  sued  the  defendant 
under  circumstances  whereby  he  had  lost  a 
quarter's  rent  due  from  his  del  tenant.  What  is 
uie  law  to  be  applied  to  this  case  P  It  seems  to 
me  that  it  is  indisputable,  though  it  has  been  dis- 
puted by  the  counsel  at  the  bar,  that  the  law 
applicable  to  this  case  and  to  this  agent,  the  de- 
fendant, who  is  an  auctioneer  and  house  agent, 
and  was  employed  to  hand  over  a  licence  and  to 
collect  money,  is  this :  unless  there  is  a  u^ge  to 
■the  contrary,  his  du^  was  to  receive  payment  in 
cash,  and  by  that  I  mean  money.  And  I  think 
this  case  differs  to  some  extent  from  that  covered 
hy  the  two  sections  in  Story,  sects.  98  and  202, 
which  have  been  referred  to,  and  also  from  the 
jad|i;ment  of  Byles,  J.  in  Sweeting  v.  Pearee,  re- 
ferred to  by  Fry,  L.J.  in  Peargon  v.  Seoit  (ubi 
mtp.).  This  is  not  a  case  in  which  an  agent  is 
sent  merely  to  collect  a  debt.  If  such  a  duty 
had  been  imposed  upon  an  agent,  viz.,  to  go  and 
ooUect  this  debt  from  a  debtor,  and  he  collected 
it  by  taking  a  cheque  which  was  dishonoured,  I  do 
not  know  that  he  would  have  exceeded  his  autho- 
rity, because  the  persons  would  have  been  in  the 
same  position.  The  debtor  would  not  have  paid, 
and  the  creditor  could  have  pursued  the  debtor. 
Ib  this  case  Gaseley  was  in  arrear  with  his  rent, 
1mt  had  got  a  new  tenant,  and  was  willing  to 
^ve  him  the  residue  of  his  lease  of  this  house  for 
"dOOL  But  Caseley  could  not  get  out  of  his  land- 
lord leave  to  assign  to  the  new  tenant  until  he 
had  paid  his  arrears  of  rent,  and  it  was  under 
these  circumstances  that  the  landlord  clothed  the 
ageat  with  this  authority.  "  Do  not  hand  over 
£at  authority  to  assign  to  Caseley,  my  tenant, 
who  owes  me  money,  until  you  have  got  that 
money  from  him."  This  was  the  mandate  given 
hy  Pape  to  the  defendant.  Under  these  circum- 
stances I  ask  myself,  Is  there  a  usage  that  the 
agent  should  receive  the  money  otherwise  than  in 
cash,  coin  of  the  realm  P  I  cannot  sit  here  and 
judicially  eay  that  there  was ;  on  the  contrary,  no 
snch  evidence  was  given.  But  I  go  further.  I 
.say  that  there  are  traces  ux>on  the  evidence,  as 
^appeared  from  the  judge's  notes,  that  this  was 
not  the  usage.  Further,  in  the  circumstances  of 
this  case  there  is  evidence  given  which  to  my  mind 
leads  to  the  conclusion  that  Westacott  knew  from 
what  had  been  told  him  that  Caseley  was  not.  at 
any  rate,  a  good  paymaster,  to  put  it  no  higher 
than  that.  The  evidence  given  was  that  Westa- 
cott  himself  said  he  had  taken  a  cheque  from 
Caseley,  though  he  objected  to  that  mode  of  pay- 


ment. That  is  strong  evidence  against  the  usage, 
because,  if  there  were  a  usage,  why  should  Mr. 
Westacott  have  said  that  he  objected  to  pajrment 
by  cheque  ?  That  piece  of  evidencegoes  to  usage, 
and  it  is  also  some  evidence  that  Westacott  did 
know  that  this  man  Caseley  was  a  man  who  was 
not  a  good  paymaster.  Then,  has  a  usage  been 
proved  that  tbis  payment  should  have  been  made 
to  Westacott  otherwise  than  in  cash  ?  I  say  no. 
Therefore  it  appears  to  me  that  the  learned 
County  Court  judge  was  right,  though  he  did 
not  give  his  reasons  as  he  might  have  done, 
and  that  Westacott  was  liable  for  damages. 
Then  as  to  the  damages.  In  the  first  place,  it 
was  said  Caseley  was  a  man  of  small  means.  He 
had  moved  all  his  furniture  on  the  Saturday 
morning,  and  the  meeting  took  place  on  the  Satur- 
day afternoon,  and  Westacott  says,  "  In  conse- 
quence of  my  taking  the  cheque  from  Caseley  and 
allowing  the  transfer  to  teke  place  the  landlord  is 
in  a  better  position  now  than  if  the  change  had 
not  taken  place,  because  the  new  tenant  has 
goods  and  the  old  tenant  had  none,  and  the  land- 
ford  can  distrain  on  the  new  tenant."  But  I  agree 
with  Lindley,  L.J.  that  if  this  court  was  to  allow  a 
distraint  upon  the  new  tenant's  goods  it  would  be 
nothing  short  of  monstrous,  because  the  new 
tenant,  the  old  tenant,  and  Westacott  were  at  the 
meeting,  and  it  seems  to  me  that  the  true  view  of 
the  transaction  is,  that  the  landlord's  agent  inti- 
mated to  the  new  tenant  by  the  handing  over  of 
that  licence  to  assign  that  he  was  satisfied  that 
the  new  tenant  might  come  in,  and  for  the  land- 
lord to  turn  round  after  that  and  distrain  iipon 
the  new  tenant  would  be  most  unrighteous.  It  is 
said  that  the  landlord  had  lost  nothing ;  but,  in 
my  judgment,  the  amount  of  the  damage  is 
certainly  the  amount  of  the  rent  which  was  due 
from  Caseley  to  the  landlord.  This  was  the  posi- 
tion :  unless  the  licence  had  been  handed  by  the 
defendant  to  Caseley,  Caseley  never  would  have 
got  the  3002.  from  the  incoming  tenant.  It  is 
perfectly  clear,  as  it  seems  to  me,  that  if  that 
licence  had  been  withheld  the  landlord  could  have 
put  pressure  by  means  of  it  upon  Caseley,  but  the 
landlord  having  that  power  over  him,  Westacott 
allowed  that  means  of  pressure  to  go.  If  that 
means  of  putting  pressure  on  Caseley  had  been 
kept  the  landlord  would  have  got  his  rent,  and 
when  that  rent  was  paid  he  would  have  handed 
over  that  licence  to  assign,  and  therefore  the 
defendant  is  liable  for  the  full  measure  of 
damages.  It  seems  to  me,  therefore,  that  this 
judgment  must  be  upheld,  and  the  appeal  must 
be  dismissed. 

Davkt,  L.J. — I  am  of  the  same  opinion.  I 
agree  in  the  general  statement  of  law  to  the  effect 
that  there  is  no  authority  for  an  agent  employed 
to  receive  money  to  take  anything  but  cash  unless 
it  is  in  accordance  with  the  ordinary  course  of 
business  to  receive  a  cheque.  In  the  case  of 
Bua$eU  v.  Hanhey  (tiM  buv.),  which  has  been 
referred  to,  the  court  thought  that  there  was  such 
a  practice  in  the  ordinary  course  of  business,  but 
in  the  absence  of  any  usage  or  any  ordinaiy 
course  of  business  which  would  justify  the  agent 
in  taking  a  cheque,  I  am  of  opinion  that  there  was 
no  authority  for  him  to  do  so.  Certainly  there 
was  no  evidence,  and  in  my  opinion  there  could 
not  be  evidence,  that  there  was  any  general 
practice  or  usage  that  an  agent  completing  a 
transaction  like  this,  where  an  agent  is  intrusted 
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■with  a  duty  of  handing  over  a  document  of  title 
against  payment,  should  take  a  cheque.  In  my 
opinion  the  practice  is  the  other  way.  In  this 
case,  although  technicaUy  the  defendant  had  no 
Hen  upon  the  licence,  because  it  was  not  his  own 
property,  in  point  of  fact  the  power  of  withholding 
the  licence  was  the  plainti^s  best  security,  and 
when  the  agent  got  the  licence  he  got,  as  he  was 
well  aware,  the  most  effectual  means  of  getting 
the  money.  But  in  the  present  case  i/b  is  not  in 
my  opinion,  necessary  to  go  so  far  even  as  that, 
because  it  appears  to  me,  now' that  we  have  seen 
the  cheque,  and  understand  what  the  facts  actually 
were,  that  no  cheque  was  ever  given  to  Westacott 
which  belonged  to  the  plaintifF.  The  cheque 
never  belonged  to  the  plaintiff.  No  payment, 
either  in  cash  or  cheque,  was  ever  made  to 
"Westacott  in  a  form  which  enabled  him  to 
ti-ansmit  it  or  hand  it  over  at  once  to  his  principal. 
Against  that  view  we  have  been  pressed  with 
the  case  of  Bridaes  v.  Garrett  {ubt  gup.),  but  I 
entirely  agree  with  the  view  tak'en  of  it  in  Pearson 
v.  Scott  (Mi  sup.)  bv  Pry,  L.  J.,  that  it  turns  on  the 
fact  of  the  cheque  having  been  honoured,  so  as  to 
make  i^  in  fact  payment  in  cash.  That  also 
appears  from  the  judgments  of  Cockbnm,  C.J. 
and  Blackburn,  J.  in  Bridges  v.  Garrett,  for  Cock- 
burn,  C.J.  says:  "There  is  no  doubt  that,  where 
an  agent  is  authorised  to  receive  money  for  his 
principal,  he  cannot  allow  it  by  way  of  set-off  in 
accounts  between  the  payer  and  himself ;  he  must 
receive  it  in  money,  li,  however,  pavment  is 
made  by  cheque  and  the  cheque  is  duly  honoured, 
that  is  a  payment  in  cash."  So  what  he  rested 
his  judgment  upon  was  the  payment,  not  the 
cheque.  And  Blackburn,  J.  says:  ""Where  the 
person  to  whom  the  money  is  paid  stands  in  the 
i-elation  of  a  clerk  or  servant,  the  payment  to  him, 
whether  in  cash  or  by  a  cheque  which  is  afterwards 
paid,  is  a  good  payment  to  the  principal."  So 
that  the  learned  judge  also  rests  his  opinion  on 
the  fact  of  the  cheque  being  paid.  If  this  is  so, 
there  was  not  in  fact  payment  of  any  kind  for  the 
plaintiff,  unless  and  until  the  cheque  was  cashed, 
and  if  the  cheque  was  never  cashed  the  defendant 
never  received  anything  which  the  landlord  was 
entitled  to  have  handed  over.  On  the  question  of 
damages  I  have  nothing  to  add  to  what  has  been 
said  by  the  other  members  of  the  court. 

Solicitors :   Haynes  and  Claremont ;    Barratid, 
Begge,  and  Jupp. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Friday,  Nov.  10, 1893. 

(Before  Chittt,  J.) 

Ross  V.  WOODFOKD.  (a) 

Practice — Evidence —  Commiesion —  Examinatum 
of  defendants  reisdent  abroad — Order  XXXVII., 
r.  5. 

The  principles  applicable  to  the  case  of  a  plaintiff 
asking  for  a  commission  to  examine  himself  are 
not  applieahle  to  the  eaee  of  a  defendant ;  and 
where  defendants  were  resident  in  South  Africa, 
an  application  by   them  to  have  their  evidence 

(a)  Beportod  by  a.  Wxlby  Kims,  Etq.,  Buriitei^at-Lkw. 


taken  in  that  country,  under  the  eireumttances, 

(Mowed. 
This  was  a  motion  by  the  defendants  Mr.  and 
Mrs.  Woodford  who  were  resident  in  Qie 
Transvaal,  that  their  evidence  and  that  of  any  of 
their  witnesses  resident  in  South  Africa  might  be 
taken  in  that  country  by  commission  or  special 
examiner. 

By  the  statement  of  claim  which  was  delivered 
on  the  31st  Dec.  1892,  the  plaintiff  alleged  an 
^reementmade  in  Nov.  1890  and  signed  by  Mrs 
"Woodford,  by  which  she  bound  herself  to  ass^;ii 
eighty  1002.  shares  in  the  capital  of  the  "  S." 
Syndicate  of  Pretoria,  a  joint-stock  company 
established  in  the  Transvaal,  to  the  plamtiff 
absolutelv,  and  he  claimed  to  have  a  legal  transfer 
of  the  shares  made  to  him.  The  defendants 
delivered  their  defence  on  the  21st  March  1893^ 
and  thereby  alleged  that  the  shares  were  agreed 
to  be  transferred  to  the  plaintiff  by  way  of 
security,  only  for  money  advanced  by  him  to 
them,  and  that  Mrs.  "Woodford  did  not  under.- 
stand  the  effect  and  nature  of  the  agreement  when 
she  signed  it. 

Notice  of  trial  was  given  on  the  4th  May  1893, 
and  the  action  was  set  down  for  trial  as  a  witness 
action,  and  was  likely  to  come  on  for  trial  in  a 
short  time.  After  the  action  was  set  down  for 
trial,  the  plaintiff  delivered  an  amended  statement- 
of  claim  alleging  fraud  and  misrepresentation, 
and,  on  the  28th  Oct.  1893,  the  defendants 
delivered  an  amended  defence. 

The  defendants  were  at  the  date  of  the  agree- 
ment and  when  the  action  was  commenced 
temporarily  resident  in  England,  and  had  been 
served  with  the  writ  in  England,  but  since  the 
commencement  of  the  action  they,  with  their 
children,  had  returned  to  the  Transvaal,  and  were 
now  resident  there — Mr.  Woodford  being  employed 
as  an  engineer  at  Johannesburg — that  being  his 
permanent  home,  although  he  was  an  American 
citizen. 

The  defendants'  solicitor  made  an  affidavit, 
which  was  the  only  evidence  in  support  of  the 
motion,  stating  that  neither  of  the  defendajits 
had  any  property  within  the  jurisdiction  of  the 
court ;  that  at  the  commencement  of  the  action 
they  were  only  tanporarily  resident  in  Englaiid, 
their  permanent  home  being  at  Johannesburg; 
that  all  the  evidence  which  was  material  to  the 
defendants'  case  could  be  given  only  by  persons 
resident  in  South  Africa,  whose  attendance  in 
this  country  at  the  trial  the  defendants  could  not 
procure;  and  that  the  defendants  were  in  poor 
cireumstances,  and  it  was  impossible  for  them  to 
come  to  England  to  give  evidence  at  the  trial,  as 
they  could  not  afford  to  pay  the  expenses  of  the 
jonmej. 

During  the  hearing  of  the  motion  a  proposal 
was  made  by  the  plaintiff's  counsel  that  the 
plaintiff  should  advance  2002.  to  pay  the  fares  of 
the  defendants  to  England,  and  back  to  the 
Transvaal,  leaving  it  to  ttie  judge  at  the  trial  to 
determine  who  should  ultimately  Dear  the  expense, 
but  this  was  declined  on  behalf  of  the  defendants 
on  the  ground  that  the  amount  was  insnfiScient. 

Byrne,  Q.C.  and  Geare,  in  support  of  the  motion, 
referred  to 

Coeh  V.  Allcock,  21  Q.  B.  Div.  178 ; 
Re  Boyae ;  Crojlon  v.  Crofton,  46  L.  T.  Bep.  N.  S.  522 ; 
20  Ch.  Div.  760. 
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^arwett,  Q.C.  and  /.  E.  C.  Munro  for  iha  plaintiff, 
contended  that  the  practice  was  settled  that 
where  the  plaintiff  is  abroad  and  applies  for  a 
oonuniasion,  it  will  not  be  granted  if  tne  circum- 
stances are  suoh  that  he  onght  to  be  cross- 
examined  in  open  co.urt,  and  the  defendant  opposes 
it,  and,  as  in  this  case,  the  defendants  asked  that 
the  shares  should  be  held  as  seenrity  only  for  the 
amoimt  advanced  by  the  plaintiff,  they  were  in 
the  position  of  plaintiffs.    They  referred  to 

Nadin  T.Bocwt,  49  L.  T.  B«p.  N.  S.  454;  25  Ch. 

IKT.ai: 
.      Armonr  t.  Waller,  50  L.  T.  Bep.  N.  S.  293  ;  25  Ch. 

Div.  673j 
Berdan  y.  Oreenwood,  46  li.  T.  Bep.  N.  S.  524,  n. ;  20 

Ch.  DiT.  764,  n. 

Byrne,  Q.C,  in  reply. 

Chittt,  J. — This  is  a  motion  on  behalf  of  defen- 
dants asldag  that  their  evidence  may  be  taken 
abroad,  and  the  motion  is  strenuously  opposed  by 
the  plrintiff  who  is  resident  in  England.  The 
court  before  allowing  evidence  to  be  taken  abroad 
requires  to  be  satisfied  that  the  application  is 
made  in  good  faith,  and  not  for  the  purposes  of 
delay  and  embarrassment.  First  of  all,  I  must 
oonsidfir  whether  this  application  is  an  honest 
one.  As  to  the  law  in  an  application  of  this 
kind,  it  is  aair  settled  that  it  is  entirely  a  question 
for  the  discretion  of  the  court  to  grant  or  withhold 
what  is  asked  for.  [^Eis  Lordship  then  stated  the 
nature  <rf  the  Action  and  the  defence  and  pro- 
oeeded ;]  When  the  writ  in  this  action  was  issued 
tibe  domidants  happened  to  be  tem^rarily 
resident  in  this  count^,  but  it  is  a  material  fact 
in  this  caae  that  the  husband  is  an  American 
citiaten,  who  has  never  been  domiciled  in  this 
oonntiT',  and  whose  true  home  appears  to  be  in  the 
Transvaal,  and  I  am  satisfied  on  the  evidence 
that  the  defendants  did  not  leave  tliis  country 
for  Soat^  Africa  with  a  view  to  escape  being 
examined  or  to  avoid  or  delay  the  trial,  and  I  have 
also  come  to  the  conclusion  that  this  application 
is  made  in  good  faith.  It  was  said  by  the 
^aintiff*s  counsel  that  the  application  was  made 
too  late,  and  at  the  last  moment  for  the  purposes 
d  delay,  but  I  do  not  think  that  this  charge  is 
made  out,  because  one  has  only  to  look  at  the 
dates  when  the  pleadings  were  delivered  to  see 
that  the  defendants  were  not  in  a  position  to  come 
much  earlier,  as  the  plaintiff  amended  his  state- 
ment of  claim  on  the  30th  Aug.,  and  the  defen- 
dants' amended  defence  was  not  delivered  till  the 
28tji  Oct.  last.  It  is,  no  doubt,  a  matter  of  great 
importance  to  see  the  demeanour  of  the  witnesses 
in  open  court  where  there  is  likely  to  be,  as  in  this 
case,  a  considerable  conflict  of  testimony  ;  but 
that  is  not  the  point  I  have  to  decide  in  this 
case — the  point  is  whether,  by  refusing  the  defen- 
dants' application,  I  am  to  compel  them  either  to 
give  np  uieir  case  or  to  come  over  here  at  great 
expense  and  inconvenience  to  attend  the  trial. 
There  are  many  cases  where  the  court  has  been 
very  reluctant  to  accede  to  applications  by  a 
plamtiff  to  take  evidence  abroad,  because  the 
tribunal  has  been  chosen  by  the  plaintiff  himself  ; 
80,  too,  with  regard  to  the  case  of  a  plaintiff  asking 
for  a  commission  to  examine  himself,  the  court 
has  full  discretion,  but  it  exercises  that  discretion 
strictly,  and  does  not  grant  the  application  unless 
a  very  strong  case  is  made  out ;  but  the  case  is 
entirely  different  when  it  is  the  defendant's  appli- 
cation, and  paiticularly  that  of  a  defendant  law- 


fully resident  out  of  the  jurisdiction,  according  .to 
t^e  ordinal^  course  of  his  life  and  business ;  and 
to  compel  these  defendants  to  come  over  here  at 
great  expense  to  attend  the  trial  or  give  u^  thor 
case  would  be  oppressive  and  unfair,  and  in  my 
opinion  it  would  oe  wrong  to  apply  to  the  case  of 
a  defendant  the  principles  that  are  applicable,  to 
the  case  of  a  plamtiff  asking  f  3r  a  commission  to 
examine  himself.  It  was  said  by  Mr.  FarweU 
that  the  defendants  in  this  case  were  practically 
in  the  position  of  plaintiffs,  and,  that  as  their  ap- 
plication was  opposed,  no  commission  ought  to  be 
allowed  to  issue,  but  I  do  not  think  he  h&B  made 
good  that  proposition.  Fully  aUve  as.  I  am  to 
uie  advantage  of  seeing  the  witnesses  in  open 
court,  the  circumstances  of  this  case  are  not  such 
as  to  justify  me  in  refusing  the  defendants'  appli- 
cation. The  result,  therefore,  is  that  on  the 
balance  of  convenience  and  inconvenience,  and  iu 
the  exercise  of  my  judicial  discretion,  I  think  i1> 
right  to  allow  the  defendants'  application,  but  I 
must  have  an  undertaking  on  their  behalf  to 
proceed  with  due  diligence.  It  seems  to  me,  if 
this  point  is  attended  to,  the  course  proposed  by 
the  defendants  will  rather  expedite  than  delay 
the  trial. 

Solicitors:  Day,  Bussell,  and  Co;  Bum,  and 
Berridge 


Dec.  20, 1893,  and  Jan.  11, 1894. 
(Before  Boheb,  J.) 
Page  v.  Noepolk.  (o) 

Vendor  and  pwrckaser —  Specific  _  performai(tce  — 
Contract  vy  letter  —  Siiojeet  to  cwproval  of 
detailed  contract  to  be  entered  into—ilegotiation, 

TJie  court  wiU  not  enforce  the  meeifio  performance 
of  an  agreement  by  letter  vn  tohich  the  main, 
heads  of  agreement  are  specified,  but  which  con- 
tains a  provision  that  the  offer  is  made  subject 
to  the  mpproval  by  the  intending  purchaser  of 
"  a  dietailed  contract  to  be  entered  itUo." 

By  the  following  letter  the  plaintiffs,  Nathaniel 
Page  and  .Tames  lie  wis  Wigan,  sought  to  establish 
a  concluded  agreement  for  the  purchase  of  th& 
property  therem  stated  : 

Deptford  Brewery,  Kent,  S.E.,  April  17th,  1893.— We 
herel^  offer  yon  145,000(.  for  yoar  bosmesa,  saoh  snm  to- 
include  the  freehold  brewery  and  piemiaes  at  Deptford, 
the  forty-six  freehold,  and  aiz  leasehold  houses  ennme- 
rated  in  the  list  given  to  ui,  the  book  debta  amonntinr 
to  50002.,  and  the  loans  78001.,  and  all  consumable  ana 
rolling  stook,  fixed  and  loose,  plant,  horses,  drays, 
carts,  and  other  etfeota,  now  used  in  conneotion  with  uie> 
business.  This  offer  is  made  subjeot  to  onr  approving 
a  detailed  contract  to  be  entered  into.  The  pnrohase 
money  to  be  paid  as  to  95,0001.  in  cash,  and  as  to  2O,000L 
in  preference  stock  of  the  brewery  company  to  be- 
formed,  and  to  30,000i.  in  debentora  stooK  of  the- 
brewery  company  to  be  formed,  purchase  to  be  com- 
pleted on  or  before  the  24th  June  next.  — N.  Paqs, 
J.  Lbwis  Wioan. 

We  accept  the  above  terms. — Edward  Norfolk,. 
Chablss  KosroLK. 

The  defendants  had  the  letter  stamped  as  an 
agreement. 

On  the  24th  April  1893  the  defendants  gave- 
notice  to  the  plaintiffs  that  they  withdrew  m>m. 
the  negotiation,  as  they  termed  it.  The  company 
referred  to  in  the  letter  was  never  formed.  The- 
plaintiffs  waived  any  detailed  contract,    stated 

(a)  BepoTted  by  G.  Hacas,  Esq.,  Barrlster-st4jiw. 
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Chat  they  were  willinj;  to  carry  ont  the  contract, 
and  claimed  a  declaration  for  specific  performance 
of  the  agreement  contained  in  the  letter. 

By  their  statement  of  defence,  the  defendants 
denied  the  agreement,  saying  that  the  letter  was 
negotiation  only.  They  also  pleaded  that  no 
agreement  had  been  come  to  as  to  the  capital  or 
memorandum  or  articles  of  association  of  the 
company,  or  as  to  the  amount  of  the  stock  to  be 
issued ;  or  as  to  the  title  which  the  defendants 
were  to  show  to  the  property.  There  was 
eyidence  that  the  question  of  the  amount  of  the 
deposit  and  other  matters  not  appearing  in  the 
letter  had  been  discussed,  and  left  for  future 
arrangement. 

Neville,  Q.O.  and  W.  F.  EamiUon  for  the 
plaintiffs. — The  terms  of  the  agreement  are 
contuned  in  the  letter,  and  the  reference  to  the 
further  contract  was  merely  to  put  such  terms 
into  legal  form.  The  defendants  clearly  intended 
to  bind  themselves  by  the  letter,  which  they 
stamped  as  an  agreement. 

Hopkinaon,  Q.C.  and  Charge  HenderBon  for  the 
defendants. — There  is  no  case  made  out.  The 
detailed  contract  was  to  contain  other  matters 
not  mentioned  in  the  letter.  There  is  no  refer- 
ence to  the  title,  the  deposit  to  be  paid,  the 
cuirent  liabilities,  or  the  name  under  which  the 
business  was  to  be  carried  on.  These  matters 
were  all  such  as  would  naturally  be  included  in 
'Uie  detailed  contract.  Further,  there  were  no 
articles  of  association,  or  memorandum  of  the  new 
company  prepared.  In  no  one  of  the  cases  on 
this  suDJect,  where  the  offer  or  acceptance  has 
been  conditional,  has  a  contract  similar  to  this 
been  enforced : 

Crosaley  T.  Jiaycock,  18  Eq.  180 ; 

Winn  T.  Bull,  7  Cb.  DiT.  29 ; 

The  Vale  0/  NealK  Colliery  Company  y.  Fumeet, 
34  L.  T.  Bep.  N.  S.  231 ;  45  L.  f.  276,  Ch. ; 

Barvty  r.  The  Principal  and  Aneientt  of  Bamarde 
Inn,  45L.  T.  Bra.N.S.  280;  50L.J.750,  Ch. ; 

Hawletworth  ▼.  Ohaffey,  54  L.  T.  Bep.  N.  S.  72  ; 

May  T.  Thornton,  47  L.  T.  Bep.  N.  S.  895 ;  20  Ch. 
DiT.  705. 
Neville,  Q.C.  in  reply. — The  question  is  whether 
the  parties  were  of  a  contracting  mind : 

Lewis  T.  Brast,  37  L.  T.  Bep.  N.  S.  738 ;  3  Q.  B. 
DiT.  667. 
If  80,  this  contract  (ian  be  enforced,  as  we  haye 
wadTed  Hhe  provision  as  to  the  detailed  agreement 
which  was  solely  for  our  benefit. 

BoHKS,  J. — In  my  judgment  the  action  fails. 
I  think  there  was  no  concluded  agreement 
between  the  parties  which  can  be  enforced  at 
law.  No  doubt  they  had  agreed  to  the  main 
heads  of  the  contract,  and,  at  the  time  when  the 
letter  of  the  17th  April  1893  — which  contained 
the  heads  of  the  contract — was  signed,  the  parties 
thought  that  they  had  bound  themselves  to  these 
heads,  and  probably  thought  that  they  had 
contracted  in  some  shape  or  form ;  but  I  think 
tliey  intended  that  further  terms  should  be  dis- 
cussed and  settled  and  approved  before  they 
should  be  finally  bound.  The  terms  of  the 
letter  which  were  accepted  included  a  provision 
that  the  plaintiffs'  offer  was  to  be  made  "  subject 
to  our  approving  a  detailed  contract  to  be  entered 
into."  It  is  common  ground  that  it  was  contem- 
plated that  the  detailed  contract  would  be 
prepared  by  the  vendors'  solicitors,  and  submitted 
to  the  purchasers.    It  is  also  common  ground 


that  the  contract  would  contain  details  going 
beyond  the  heads  contained,  or  referred  to,  in  tba 
letter ;  and  it  is  clear  that  if  these  further  teams 
were  to  be  inserted  on  behalf  of  the  plaintifEs, 
until  the  detailed  contract  was  approved  by  the 
plaintiffs  they  would  not  be  bound,  and  there 
would  be  no  contract.  I  think  it  is  also,  to  my 
mind,  clear,  that  if  the  plaintiffs  were  not  bonno, 
neither  were  the  defendants.  This  is  not  a  oasa 
where  there  is  some  reference  to  a  formal  contract 
to  carry  out  the  terms  which  have  been  agreed 
upon  and  mentioned.  It  is  a  different  case.  It 
is  a  case  where  there  is  a  reference  to  a  further 
document  to  contain  other  terms,  and  a  case 
where  that  further  document  is  to  be  a  contract 
entered  into  and  approved,  and  it  is  only  subject 
to  such  reference  that  the  parties  have  come  to 
anv  arrangement  at  all.  In  the  particular  case 
before  me,  there  were  many  details  which  were  of 
necessity  left  to  be  arranged  and  discussed.  I 
may  mention  the  deposit :  for  with  regard  to  that 
the  plaintiffs  own  evidence  was  to  the  effect  that 
they  had  arranged  to  give  to  the  defendants  a 
very  substantial  deposit.  And  there  were  also 
other  terms  in  addition,  which  no  doubt  would 
have  to  be  considered  by  the  defendants  if  they 
had  gone  so  far  as  to  prepare  a  detailed  contract, 
which  would  have  been  also  considered  by  the 
plaintiffs  when  that  detailed  contract  came  before 
them.  Tor  example,  the  provision  as  to  the 
title,  as  to  the  new  company,  as  to  its  stock,  its 
debentures,  or  its  debenture  stock.  Many  other 
points,  besides  those  which  I  have  enumerated 
might  be  mentioned.  On  these  grounds  I  have 
come  to  the  conclusion  that  the  pu-ties  have  not 
finally  bound  themselves  to  the  heads  of  agree- 
ment which  the  plaintiffs  seek  to  enforce  in  this 
case,  that  is  to  say,  the  heads  mentioned  in  the 
letter,  disregarding  altogether  the  provision  as 
to  the  further  contituit.  For  these  reason,  there 
being  no  concluded  agreement,  the  action  faila, 
and  must  be  dismissed,  but  I  dismiss  it  without 
costs. 

Solicitors  for  the  plaintiffs,  Baker,  Blaker,  and 
Howes. 

Solicitors  for  the  defendants,  BenxoeU  and 
Ntnfotk. 

QUEEN'S  BENCH  DIVISION. 

ThurtdaY,  Oct.  26, 1893. 

(Before  Wills  and  Gsanthaic,  JJ.) 

ChAFFEBS  «.  OOLDSMID.  (a) 
Parliament — Petition  to — Befueal  6«  member  to 
present — Action  against  member  of  Parliament 
— Statement  of  claim — Frivoloiu  and  vexaliotu. 
Plaintiff,  a  voter  in  defendant's  eonititueney,  had 
on  two  occasions  sent  petitioru  to  defendant  (a 
memher  of  Parliament)  to  present  to  the  House 
of  Commons.  A  comm/ittee  on  publie  petitions 
had  returned  them  to  defendant.  Plaintif  sent 
a  third  petition  to  defendant  to  present,  contend- 
ing it  differed  from  the  other  two.  Defendant 
refused  to  present  the  petition.  Plaintiff  tmmght 
an  action  against  the  defendant  for  havtng 
refused  to  present  the  petition,  and  daimea 
damages. 
Held,  that  the  action  was  frivolous  and  vewatious. 
The  right  to  petition  Parliament  does  not  imphf 

(a)Beported  by  T.  B.  Bbidowatib,  Eaq.,  Burlatac-M-Ijaw. 
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a  right  of  action  for  damages  against  a  member 

far  refuting  to  present  the  petiiion. 
This  ^raa  an  appeal  of  the  plaintiff  from  Collins, 
J.,  who  had  aj^-med    the  order  of  the  master, 
setting  aside  the  statement  of  claim  as  frivolous 
and  vexatious. 

The  defendant  was  a  member  of  Parliament, 
representing  the  constituency  in  which  the 
puintiif  was  a  voter.  The  plaintiff  had  on  two 
previous  occasions  sent  the  defendant  two  peti- 
tions to  be  presented  to  the  House  of  Commons, 
and  the  defendant  did  present  them ;  but  these 
petitions  had  been  returned  to  the  defendant,  who 
JuA  returned  them  to  the  plaintiff,  because  in  the 
opinion  of  the  Committee  upon  Public  Petitions 
tney  were  not  petitions  which  should  have  beoi 
presented  to  the  House  of  Commons.  The  plain- 
tiff desired  the  defendant  to  present  a  third 
petition  to  the  House  of  Common,  which  he  con- 
tended was  different  from  the  others  presented, 
as  it  asked  for  a  different  remedy.  The  defen- 
dant having  refused  to  present  this  petition,  the 
plaintiff  commenced  this  action  for  damages. 

The  Plaintiff  in  person  in  support  of  the  appeal. 
—The  law  of  Parliament  forms  a  part  of  the 
common  law  of  England.  A  man  who  has  a  right 
to  rote  at  an  election  for  members  to  the  House 
of  Commons  can  mnintain  an  action  against  a 
returning  officer  for  refusing  to  admit  his  vote : 
[Ashby  V.  White  and  others,  2  Lord  Bajm.  Bep.  9^). 
Danu^es  were  there  recovered  for  the  refusal  bv 
the  returning  officer  to  receive  a  vote  ;  how  much 
more  BO,  for  the  refusal  to  present  a  petition  to 
Parliament.  Sir  Erskine  May,  in  his  Parliamentary 
Practice,  on  p.  493, 10th  ed.,  sajs :  "  The  right  to 
petition  the  Crown  and  Parliament  for  the  redress 
of  grievanoes  is  acknowledged  as  a  fundamental 
principle  of  the  Constitution,  and  has  been  un- 
intermptedlj  exercised  from  very  early  times. 
Before  the  constitution  of  Parliament  had  assumed 
iti  present  form,  and  while  its  judicial  and  legis- 
lative functions  were  ill-defined,  petitions  were 
presented  to  the  Crown  and  to  the  great  councils 
of  tiie  realm  for  the  redress  of  those  grievances 
'iriiioh  were  beyond  the  jurisdiction  of  the  common 
law. 

Ckannell,  Q.C.  and  Cagney,  in  support  of  the 
order. — This  order  was  properly  made ;  the  state- 
ment of  claim  should  oe  struck  out  as  frivolous 
and  vexatious.  There  is  no  authority  whatever 
that  such  an  action  as  the  one  in  question  could 
be  maintained.  There  is  no  duty  upon  anv  indi- 
vidual members  to  present  a  petition,  and  there  is 
certainly  no  duty  to  present  one  which  might 
violate  the  rules  of  the  House  of  Commons.  The 
suggestion  of  malice  is  absurd,  as  appears  fix>m 
the  facts  stated  in  the  defendant's  aJBadavit.  In 
sneh  a  case  the  court  will  dismiss  an  action  and 
■ot  allow  it  to  proceed  merely  because  a  charge  of 
■mHoe  clearly  unfounded  is  laid  in  the  statement 
of  claim :  {Dawkins  v.  Prinee  Edward  of  Saxe- 
WHmar,  1  Q.  B.  Div.  499.) 

Wills,  J. — This  appeal  must  be  dismissed.  The 
plaintiff  has  cited  to  us  the  well-known  case  of 
AtUni  V.  White,  which  is  a  great  landmark  in  our 
legal  history,  and  decided  that  an  action  might  be 
maintained  for  the  infringement  of  a  common  law 
right  No  case  of  the  kind  has  happened  since 
that  case  all  these  years,  nearly  200  years  ago. 
The  plaintiff  contends  that  the  present  case  is 
identical  with  the  case  cited.    There  is,  in  my 


opinion,  noprecedent  for  such  an  action  as  the 
present.  The  right  to  petition  Parliament  no 
doubt  exists,  but  that  right  does  not  imply  that 
an  action  will  lie  against  an  individual  member  of 
Parliament  who  renises  to  present  a  petition  sent 
to  him.  That  there  is  no  precedent  for  such  an 
action  as  the  present  would  have  been  sufficient 
ground  upon  which  to  dismiss  this  appeal.  This 
court  has  the  independent  right  to  prevent  what 
it  considers  the  abuse  of  its  process,  and  it  has 
exercised  that  right.  Even  if  the  respondent  had 
made  a  mistiake  in  not  presenting  the  third  peti- 
tion to  the  House  of  Commons,  it  could  not 
possibly  be  said,  after  having  presented  two 
previous  ones,  that  he  had  acted  in  any  way 
maliciously.  This  appeal  therefore  must  be  dis- 
missed. 
Gbanthah,  J.  agreed.         ^^^^j  dismissed. 

Solicitors    for    the    respondent,     Waterhouse, 
Winterbotha'm,  Harrison,  and  Harper. 


Tuesday,  Nov.  21, 1893. 
(Before  Lawbanoe  and  Weight,  JJ.) 
Re  The  Pulbobotjqh  School  Boabd  Election 
Petition  ;  Bottbke  and  others  (pets.)  and 
NuTT  (pesp.).  (a> 
Bankruptcy  —  Disquaiijication  —  School     board 
eieetion — BetrospecHve  operation  of  disqwiUfi- 
cation— Bankruptcy  Act  1883  (46  <ft  47  Vict.  e.  62), 
«.  32. 
Sect.  32  of  the  Bankruptcy  Act  1883  provides  that 
where  a  debtor  is  adjudged  bankrupt  lie  shall, 
subject  to  the  provisions  of  the  Act,  be  dis- 
qualified for  {amongst  other  things)  being  elected 
a  meniber  of  a  school  board. 
Held,  that  this  section  is  retrospective,  and  applies 
to  those  who  were  adjudged  oankrupt  before  the 
date  of  the  Act,  as  well  as  to  those  who  have  been 
adjudged  bavJcrupt  after  that  date,  and  accord- 
ingly, that  an  undischarged  bankrupt,  who  was 
adjudged  bankrupt  before  the  date  of  the  Act,  is 
disqualified  for  being  elected  a  inember  of  a 
school  board. 
Case  stated  for  the  opinion  of  the  court  pursuant 
to  the  order  of  Wills,  J.,  made  under  sect.  93, 
sub-seot.  7,  of  the  Municipal  Corporations  Act 
1882. 

At  the  School  Board  election  for  the  parish  of 
Pulborough,  which  took  place  on  the  19th  April 
1893,  the  respondent  was  a  candidate  for  election, 
and  was  declared  to  be  elected  a  member  of  the 
school  board. 

The  respondent  was  at  the  time  of  such  election, 
save  as  may  appear  upon  the  facta  in  the  next 
paragraph  mentioned,  qualified  to  be  elected  a 
mem  her  of  the  board. 

Proceedings  in  bankruptcy  under  the  Bankruptcy 
Act  1869  were  commenced  against  the  respondent 
on  the  23rd  Feb.  1883,  and  he  was  adjudgeid  bank- 
rupt on  the  19th  March  1883,  and  has  not  obtained 
his  discharge,  nor  has  the  adjudication  been 
annulled. 

An  election  petitioii  was  duly  presented  by  the 
petitioners  under  the  Municipal  Corporations  Act 
1882  and  the  Bankruptcy  Act  1883,  on  the  9th 
May  1893,  alleging  that  the  re8i>ondtmt  was  at 
the  time  of  the  said  election  disqualified  on  the 


(a)  Bcported  by  W.  W.  OsB,  Eaq.,  Barrister-at-Liw. 
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ground  that  he  was  on  tindiscliarged  bankrupt, 
and  prajing  that  it  might  be  determined  that  the 
respondent  was  not  dulj  elected,  and  that  his 
election  was  void. 

The  question  for  the  opinion  of  the  court  was  : 
Whether  the  respondent  was  at  the  time  of  the 
election  disqualined  for  being  elected  a  member 
of  the  board. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides :  ,  . 

Seot.  32.  (1.)  Where  a  debtor  is  adjndfied  bankrupt  he 
shall,  snbjeot  to  the  provisionB  of  thu  Act,  be  die- 
qualified  for  .  .  .  (e)  beinf;  elected  to  or  holding  or 
exeroiBing  the  office  of  .  .  .  member  of  a  lohool 
board,  &o. 

(2.)  The  diiqnalificationB  to  whioh  abankrapt  is  Bubjeot 
under  this  section  shall  be  removed  and  oeaae  if  and 
when — (a)  the  adjndioation  of  bankmptoy  aRainst  him 
is  aimiUled ;  or  (6)  he  obtains  from  the  oout  his  dis- 
ohaige  with  a  certificate  to  the  effect  that  his  bank- 
rapt^  was  oaosed  by  misfortane  without  any  miacondnot 
on  his  part. 

G.  J.  Talbot  for  the  petitioners. — Sect.  32  of 
the  Bankruptcy  Act  1883  is  retrospective  in  its 
operation  as  to  the  disqualifications  specified 
therein: 

Reg.  V.  Vina,  31 L.  T.  Bep.  N.  S.  842 ;  L.  Bep.  10  Q.  B. 
195. 
In  that  case,  upon  the  words  of  a  section  in  an 
Act  that,  "  every  person  convicted  of  felony  shall 
for  ever  be  disqmlified  from  selling  spirits  by 
retail,"  it  was  held  that  the  section  applied  to  a 
person  convicted  of  felony  either  before  or  after 
the  passing  of  the  Act.  So  the  case  Be  Pratt ; 
Ex  parte  Pratt  (50  L.  T.  Rep.  N.  S.  294 ;  12  Q.  B. 
Div.  334),  especially  the  judgment  of  Bowen,  L.J., 
is  strongly  in  favour  of  the  petitioners,  as  showing 
that  this  section  is  retrospective ; 

Be  Balaman ;  Et  parte  Salaman,  52  Ii.  T.  Bep.  N.  S. 
378}  14  Q.  B.  Div.  936. 

The  rule  as  to  retrospective  enactments  is  laid 
down  in  Beg.  v.  The  Inhabitants  of  Christchurch 
(12  Q.  B.  at  p.  156),  and  the  observations  there  made 
are  exactly  in  point  here.  This  is  not  a  penal 
enactment,  so  tha,t  reason  does  not  apply  to  prevent 
its  retrospective  operation : 

Edmonde  v.  Lawley,  6  M.  <&  W.  285  ; 

Comtll  V.  Hudson,  8  £.  &  B.  429. 

[Wbioht,  J. — Those  cases  refer  to  procedure 
which  is  governed  by  different  considerations 
altogether.!  No  doubt  they  refer  to  procedure, 
but  tiie  principle  is  the  same.  The  rule  against 
retrospective  operation  only  applies  when  the 
statute  is  a  penal  statute,  and  this  is  not  a  penal 
statute.  The  Legislature  has  ezplicitiy  declared 
that  bankrupts  are  not  proper  persons  to  be 
elected,  and  it  can  make  no  difference  in  this 
respect  whether  a  candidate  was  bankrupt  before 
or  after  tiie  passing  of  the  Act  of  1883. 

8.  H.  Day  for.  the  respondent. — On  the  wording 
of  the  Act  of  1883  the  Act  is  not  retrospective, 
as  we  see  more  especially  from  sects.  20  to  23, 
which  show  that  the  provisions  there  apply  only 
after  the  date  of  the  Act.  The  opposite  conten- 
tion would  lead  to  this  'absurd  result,  that  a  man 
once  bankrupt  before  or  at  the  passing  of  the  Act 
of  1883  could  never  afterwards  be  elected  for  the 
school  board ;  for,  by  sect.  169  of  the  Act  of  1883, 
with  respect  to  bankruptcies  pending  at  the  date 
of  the  Act,  all  steps  in  the  proceemngs  were  to 
be  taken  under  the  Bankruptcy  Act  of  1869,  and 
the  discharge  would  have  to  be  under  that  Act, 


and  therefore  there  could  be  no  oertificoto,  as 
there  was  no  certificate  under  the  Act  of  1869. 
But  sect.  32  provides  for  the  removal  of  the  dis- 
qualification by  getting  a  certificate  under  the 
Act.  If  therefore  the  disqualification  in  this 
section  is  retrospective,  and  applies  to  bank- 
ruptcies pending  in  1883,  the  disqualificatioit 
could  not  oe  removed,  as  the  bankrupt  could  not 
get  a  certificate,  the  proceedings  being  under  the 
Act  of  1869,  which  did  not  provide  for  a  certifi- 
cate. The  case  of  Beg.  v.  Vine  {ubi  sup.)  is 
distin^shable  from  the  present,  as  there  the 
disquiOification  was  for  lite,  whereas  here  tlie 
disqualification  is  one  which  can  be  removed. 
The  reasoning  in  Be  Pratt  {ubi  «up.)  does  not 
apply  here.  This  is  a  penal  enactment,  and  there- 
fore it  is  contraiT  to  ail  principles  of  constraction 
to  hold  that  it  should  be  retivspective,  and  there 
are  indications  in  the  Act  itself  which  show  that 
it  is  not  retrospective,  particularly  sect.  169. 
(He  also  referred  to  sect.  2  of  the  Bankrupt(7 
Act  1887,  and  sect.  8  of  the  Bankruptcy  Act  1890, 
and  to  the  judgment  thereon  of  Cave,  J.,  in  £be 
case  of  Be  Bauon ;  Em  parte  Baison,  63  Li.  T. 
Rep.  N.  S.  709.) 

Talbot  in  reply. 

Lawbancs,  J. — The  question  we  have  to  decide 
in  this  case  arises  under  the  32nd  section  of  the 
Bankruptcy  Act  1883,  which  says  that  where  a 
debtor  is  adjudged  bankrupt  he  shall,  subject  to 
the    provisions  of    the  Act,  be  disqualified   for 
(amongst   other  things)    being  a  member  of    a 
schoollboard.    The  case  we  have  to  deal  with  here 
is  that  of  a  person  who  was  bankrupt  in  1883,  and 
who  has  since  become  a  member  of  a  school  board, 
and  the  question  is  whether  the  disqnalificatioir 
imposed  by  the  32nd  section  applies  to  him  or 
not.    Upon  the  whole  I  have  arrived  at  the  con- 
clusion, that  that  disqualification  does  exist,  and 
that  the  words  of  the  section  ai'e  to  be  rea!d  in 
their  retrospective  character.     ■'  Where  a  debtor 
is  adjudged  bankrupt "  does  not  mean  "  adjudfjed 
after  the  passing  of  this  Act,"  so  that  the  section 
would  run  thus  :  "A  debtor  who  is  a  bankrupt  or 
becomes  a  bankrupt  shall    ...    be  disqualified 
for  holding  the  offices  mentioned  in  this  Act." 
Our  attention  has  been  called  to  sub-sect.  2  of 
sect.  169  of  the  Act,  but  that  means  that  where 
any  disqualification    exists    under  any  previous 
Bankruptcy  Act,  such  disqualification  should  not 
be  affected  by  this  Act,  and  that  to  my  mind  is 
made  abundantiy  clear  by  sub-sect,  (c),  which  goes 
on  to  deal  with  any  fines  or  f oi'feitures,  or  punish- 
ments incurred  or  to  be  incurred,  or  any  offences 
committed  or  to  be  committed.    1  think,  there- 
fore, that  that  section  has  nothing  to  do  with  the 
case.    Our  attention  has  been  caUed  to  two  cases 
which  have  an  important  bearing  on  the  present 
question.    With  regard  to  the  case  of  Be  Pratt 
{ubi  sup.),  I  do  not  stop  to  consider  the  facts  of 
the  case,  but  I  simply  obsei've  that  the  language 
used  by  the  Lords  Justices,  especially  that  used 
by  Bowen,  L.J.,  seems  to  be  ertremefy  wide,  and 
perfectly  capable  of  including  such  a  case  as  the 
present.    The  case  which  has  nlOBt  effect  upon  me 
IS  the  case  of  Beg.  v.  Vine  (ubi  sup.),  which  was 
decided   upon   the   construction  of   sect.  14  of 
33  &  34  Vict.  c.  29,  which  provides  that,  "  every 
person  convicted  of  felony  shall  for  ever  be  dis- 
qualified fivm  selling  spirits  by  retail,   and  no 
licence  to  sell  spirits  by  retail  shall  be  granted  to 
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aaj  penon  so  oonvicted."  The  words  there  no 
doubt  were  different  from  the  words  in  the  present 
case,  but  the  same  question  arose  as  to  whether 
the  words  of  that  section  were  retrospective  or 
not  in  their  operation,  and  it  was  there  held  by 
three  oat  of  lour  jndges  that  the  section  did 
apply  to  a  person  convicted  of  felony,  whethei*  so 
convicted  before  or  after  the  passing  of  the  Act, 
and.  that  a  licence  held  hy  a  person  convicted 
befoi^  the  Act  became  void  after  the  passing  of 
the  Act.  That  was  as  strong  a  case  as  it  was 
poeaihle  to  conceive,  for  it  was  a  case  where  a 
person  had  suddenly  sprung  upon  him  a  dis- 
qualification of  which  he  had  no  idea  before,  and 
where  the  law  entirely  altered  his  position,  the 
result  being  that  a  person  who  had  been  con- 
victed of  felony  became,  from  that  time  forward, 
incapable  of  holding  a  licence.  For  these  reasons 
I  come  to  the  conclusion  that  the  respondent  in 
this  case  was  disqualified  for  being  elected  a 
member  of  the  school  board. 

Wbioht,  J. — I  am  of   the  same  opinion.     I 
think  there  are    two    governing    considerations 
which  decide  this  case.    The  first  is,  that  the  in- 
tention of  Parliament  in  passing  the  Act  of  1883 
plainly  was  this  :    They  thought  that  it  was  not 
nt  that  public  offices  ot  trust  of  this  kind  should 
he  filled  oy  an  undischarged  bankrupt ;  and  I  see 
no  reason  whatever  for  cutting  down  or  limiting 
the  application  of  that  principle  to  persons  who 
were  adjudged  bankrupt  on  or  after  the  Ist  Jan. 
1884.     Those  who  were  adjudged  bankrupt  before 
that  date  had  no  particular  right  to   different 
treatment  from  persons  who  are  adjudged  bank- 
rupts afterwards;  and  although  it  is  quite  true 
that  the  Act  of  1883,  so  construed,  attaches  to 
their  bankruptcy  far  wider  and    graver   conse- 
quenoee  of  disqualification  than  attached  to  their 
bankruptcy  at  the  time  they  were  adjudicated, 
still  that  is  nothing  more  in  principle  than  was 
held  by  the  Court  of  Queen's  Bencn  in  Reg.  v. 
Vine  (vhi  sup.)   to  be  proper  in  the  case  of  a 
conviction  for  felony.     There  when  the  man  com- 
nutted  the  felony  it  did  not  subject  him  to  the 
disqualification  to  hold  a  licence  for  the  sale  of 
beer  and  spirits,  but  it  was  held  notwithstanding 
that  the  Legislature  must  be  taken  to  have  meant 
that  that  additional  consequence  of  crime  should 
be  added  in  the  public  interest.    Then  it  was  said 
that  the  grammar  of  the  section  binds  us.    But 
I  think  &e  case  of  Se  Pratt  (uhi  sup.)  is   an 
authority  against  that.    But  what  weighs  most 
with  me    is    the    language  of    the    Bankruptoy 
Disqualification  Act  1871,  which  is  repealed  by 
this  Act  of  1883,  but  re-enaotod  in  this  sect.  32. 
Now  there  it  is  extremely  remarkable  that  similar 
laoffoage  is  used,    *'  every  peer  who  becomes  a 
baiuunpt  shall  be  disqualified;"  but  when  you 
come  to  look  at  the  interpretation  clause  that 
includes  "every  person  who  before  or  after  the 
passing  of  this  Act  becomes   bankrupt,   or  any 
penon  who  has  become  bankrupt  before  the  time 
of  the  passing  of  this  Act,  and  whose  bankruptoy 
has  sot  determined."    So  that  in  the  very  section 
re-eiwcted    by   the    section    now  in  question  a 
retnxfiective     disqualification     is     attached    to 
•djudieatian,  and  attached  without  any  qualifi- 
cation whatever,  and  it  is  inconceivable  that,  if 
Parliament  had  meant  a  different  interpretation 
to  be  put  upon  the  32nd  section  of  the  Act  of 
1883,  it  should  not  in  some  manner  have  marked 
the  intended  difference  between  the  two  enact- 


ments. There  can  be  no  reason  why  Parlialnent 
should  be  supposed — finding  before  it  a  statute 
which  retrospectively  disquaSfied  peers  for  bank- 
ruptoy— in  extending  the  law  of  disqualification 
for  bankniptey,  to  have  out  away  that  retrospective 
operation,  and  left  to  those  who  bad  been  bank- 
rupt between  1871  and  1883  a  totally  new  qualifi- 
cation. Therefore  I  concur  in  the  judgment  of 
my  learned  brothei-. 

Judgment  for  the  petitioners  leith  costs.  Leave 
to  appeal. 

Solicitors  for  the  petitioners.  Parish  a,ndHieks<m, 
for  Blapden,  Littlehamptod. 

Solicitors  for  the  respondent,'  Pa2mer  and  BuU, 
for  Mant  and  llant,  Storrington. 


Nov.  25  and  30,  1893. 

(Before  Wills  and  Weight,  JJ.) 

Be  A  SoLiciTOB ;  Ex  parte  The  Incobfobated 

Law  Society,  (o) 
Solicitor — Professional  misconduct — Client  just  of 
age — Borrowing  from  client — Suspension  from 
practice. 
A  solicitor  borrowed  the  sum  of  69,500Z.  firom  a 
client,  who  had,  shortly  before  the  first  trans- 
action between  them,,  attained  the  age  of  twenty- 
one    years.     The    client    had    no    independent 
advice,  and  left  the  conduct  of  his  affairs  entirely 
to  his  solicitor. 
Held,   that,  although   the    solicitor  had  not  been 
guilty  of  actual  dishonesty  by  misappropriating 
the  money  to  his  own  use,  he  had  been  guilty  of 
such  professional  misconduct  as  to  require  his 
suspension  from  practice  for  a  period  of  two 
years. 
This  was    a  report  of  the  Committee    of   the 
Incorporated  Law  Society,  appointed  under  the 
Solicitors  Act  1888  (51  &  52  Vict.  c.  65). 

An  application  was  duly  made  that  the 
respondent  solicitor  might  be  required  to  answer 
the  allegations  contained  in  an  affidavit,  and  that 
his  name  might  be  sti-nck  off  the  roll,  or  that  he 
might  be  suspended  from  practising  as  a  solicitor. 
The  charge  was,  that  the  respondent  received 
from  a  client,  Mr.  Leigh,  who  attained  the  age  of 
twenty-one  in  the  month  of  April  1887,  several 
sums  amounting  to  69,5002.,  the  first  sum  being 
paid  to  him  on  the  16th  May  1887,  and  the  last 
sum  on  the  7th  Nov.  1887,  that  such  sums  were 
paid  to  the  respondent  by  his  client  for  invest- 
ment, that  thev  were  not  invested,  and  that  a 
large  part  of  the  money  was  misappropriated  by 
the  respondent  to  his  own  use. 

It  was  proved  that  Mr.  Leigh  had  previously 
known  the  respondent,  and  during  his  minority 
had  borrowed  money  of  him.  Mr.  Leigh  went 
abroad  in  Oct.  1887  for  a  long  tour.  Mr.  I^eigh 
paid  to  the  respondent,  on  the  16th  May  1887, 
5000J. ;  on  the  12th  June  1887, 10,0001. ;  on  the 
8th  July  1887, 10,000i. ;  on  the  13th  Sept.  1887, 
40,0002. ;  on  the  7th  Nov.  1887,  4500i: ;  total, 
69,5002. 

No  letters  or  memoranda  were  produced  to  show 
the  terms  on  which  or  the  purposes  for  which  these 
sums  of  money  were  received  by  the  respondent 
from  Mr.  Leigh,  and  the  respondent  in  his 
examination  before  the  committee  swore  that 
(a)  B«part«d  by  W.  H.  HOBsrALL,  Etfl.,.  Butl*Mr-*t-lAi>> 
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there  was  nothing  in  writing  to  show  the  terms. 
He  said  that  it  did  not  occur  to  him  to  make  a 
written  record,  or  to  ask  Mr.  Leigh  to  do  so. 
He  further  swore  that  he  kept  no  diary,  and  that, 
although  he  kept  a  ledger  hia  account  in  it  with 
Mr.  Leigh  had  only  been  written  up  within  the 
'  last  few  weeks.  The  respondent  swore  that  the 
arrangement  between  himself  and  Mr.  Leigh  wag 
that  the  whole  five  sums  were  lent  to  him,  the 
respondent,  thai)  he  was  to  pay  5  per  cent, 
interest  for  them,  and  to  use  the  money  as  he 
liked,  but  he  could  not  say  when  the  arrangement 
was  made. 

Having  regard  to  the  correspondence  and 
accounts,  and  to  the  evidence  given  before  the 
committee  hy  the  respondent,  the  committee  were 
of  opinion :  That  the  several  sums  amounting  to 
69,500J.  were  sent  to  the  respondent  by  Mr.  Leigh 
for  investment  and  not  as  a  loan,  and  that  the 
i^spondent  was  guilty  of  professional  misconduct 
in  the  way  in  wmch  he  dealt  with  them. 

Further,  if  they  were  to  believe  the  i^esnondent's 
evidence  that  the  moneys  were  sent  to  nim  as  a 
"  loan  to  himself,  to  be  used  as  he  liked  on  the 
terms  of  his  paying  Mr.  Leigh  interest  at  the  rate 
of  5  per  cent,  per  annum  ;  "  the  committee  were 
of  opinion  that  the  respondent  was  guilty  of 
professional  misconduct : 

First,  in  accepting  such  lar^  sums  from  a 
client  immediatelT  after  he  attained  twenty-one, 
and  whom  he  had  placed  under  an  obligation  by 
making  him  an  advance  of  2502.  during  his 
minority. 

Second,  in  keeping  no  proper  account  or  record 
of  the  transaction. 

Third,  in  neglecting  to  carry  out  the  promise 
made  to  Mr.  Laigh  by  him  in  his  letter  of  the 
18th  May  1888,  that  the  money,  as  repaid,  should 
be  invested  in  Mr.  Leigh's  name. 

Mr.  Leigh  did  not  give  evidence  upon  the 
inquiry  before  Uie  committee. 

T.  T.  Paine  appeared  for  the  Incorporated  Law 
Society. 

Channell,  Q.C.  and  Wedderbitrn  for  the 
respondent. 

Nov.  30. — ^Wiu-s,  J. — This  case  is  one  of  very 
unoBual  complexity,  and  very  nnusual  difficulty, 
and  is  one  which  cei-tainly  I  should  have  felt 
myself  very  gi-eat  difficulty  in  dealing  with  in 
the  course  of  three  or  four  days  whidi  was  all 
that  elapsed  between  the  hearing  and  the 
presentation  of  the  report;  it  can  hardly  be 
expected  under  those  circumstances  that  the 
report  should  not  be  open  to  more  criticism  than 
each  documents  usually  are.  Now  the  view  which 
the  court  has  always  taken,  first  of  the  matter, 
and  secondly  of  the  jurisdiction  of  of  the  Statutory 
Committee  is  that  it  is,  just  as  the  judgment  of 
a  jndge  in  the  High  Court  is  when  it  is  presented 
to  the  Court  of  Appeal,  entitled  to  the  greatest 
consideration  and  the  greatest  weight,  but  it 
ought  not  to  be  considered  as  conclusive,  and 
never  has  been.  That  is  more  especially  the  case, 
of  course,  in  a  matter  of  this  kind  which  is  almost 
a  criminal  trial,  and  which  in  its  result  may  be 
as  fatal  to  the  person  who  is  the  subject  of  it  as 
any  criminal  trial  that  ever  takes  place.  I  think 
that  we  ou^ht  to  apply  very  much  the  same 
principle  to  it  as  we  should  to  a  criminal  investi- 
gation, and  that  where  one  sees  that  the  facts  are 
■nch  that  there  would  have  been,  under  ordinary 


circumstances,  no  chance  of  a  conyietion  if  the 
case  had  been  tried,  I  think  one  ought  not  to 
follow  a  different  stajidard  of  what  is  required  is 
order  to  bring  about  a  conviction.  [His  Lordship, 
having  dealt  with  the  other  charges  against  the 
respondent,  proceeded:]  I  cannot  come  to  any 
other  conclusion  than  that  the  committee  were 
right.  The  respondent  had  for  his  client  a  young 
man,  just  turned  twenty -one  years  of  age ;  he  was 
his  professional  adviser,  under  circumstances 
which  created,  if  anything,  in  an  unusual  degree 
the  confidential  relations  under  which  a  solicitor 
is  bound  to  supply  to  his  client,  certainly  veir 
likely  to  need  wem,  all  the  advantages  which 
knowledge,  experience  of  the  world,  and  an 
acquaintance  with  the  necessarily  strict  rules  of 
professional  conducts,  with  regard  to  the  exercise 
of  professional  relation,  woidd  call  for.  Now, 
under  such  circumstances,  has  a  solicitor  the 
right,  without  putting  hi^  client  in  the  most 
distinct  fashion  at  arms  length  with  him,  to  allow 
himself  to  take  from  him  enormous  sums  of 
money  as  loans  to  himself,  to  be  used  more  or  less 
in  his  own  speculations.  Is  it  not  his  duty  to 
take  care  that  at  all  events  his  client  shall  not  be 
at  a  distinct  disadvantage  because  he  trusts  to  him 
for  advice  instead  of  going  to  some  independent 
person  ?  It  is  a  principle  which  I  should  faAve 
thought  was  fundamental  in  guiding  the  relations 
not  only  of  solicitors  towards  their  clients,  but  of 
all  persons  who  stand  in  confidential  relations 
towards  others.  A  trustee  is  not  allowed  to  make 
out  of  his  trusteeship  any  advantage  to  himself. 
The  conduct  of  a  medical  man  for  instance  who 
is  about  the  sick  bed  of  a  patient  is  regarded  with 
singular  suspicion  if  he  gets  any  specitJ  advantage 
for  himself,  and  I  shoi^d  think  that  it  must  be 
patent  and  indisputable  that  personal  advantages 
obtained  by  the  solicitor  from  his  client,  whilst  in 
the  exercise  of  his  professional  relationship 
towards  him,  could  not  be  maintained  if  they  were 
impeached  by  the  party  entitled  to  complain  of 
them.  The  solicitor,  therefore,  must  have  known, 
I  should  have  thought,  when  he  was  dealing  in 
this  way  with  his  client,  that  he  was  doing  a 
thing  which,  as  a  matter  of  civil  right,  could  not 
stand  if  it  was  challenged,  and  that  he  was  doing 
a  thing  also  which  the  whole  tone  of  his  profesnon 
was  against.  Upon  the  question  whether  or  not 
matters  of  this  kmd  amount  to  professional  mis- 
conduct, I  cannot  help  thinking  that  the  com* 
mittee  of  the  Law  Society  ought  to  be  very  safe 
and  sound  guides.  I  believe  that  one  reason  why 
these  investigations  were  committed  to  them 
instead  of  remaining  in  the  hands  of  the  masters 
of  the  High  Court,  as  they  used  to  be,  was  that 
complaints  were  sometimes  made  that  masters, 
who  had  not  been  solicitors  themselves,  had  not 
the  professional  touch  in  matters  of  this  kind, 
and  did  not  understand  either  the  mechanical 
processes  by  which  solicitors  do  their  business,  or 
the  kind  of  feelings  which  constitute  the  general 
tone  of  the  profession,  and  it  was  said  that 
solicitors  who  were  the  subjects  of  charges  of 
this  kind  sufferod  on  occasions  by  reason  of  the 
master  adopting  a  standard  of  what  was  right  or 
wrong  in  particular  matters  too  high,  possibly  even 
pedantic.  I  believe  it  was  in  great  measure  to 
meet  that  complaint  that  the  transfer  of  jurisdic- 
tion took  place  from  the  masters  to  the  com- 
mittee, and  it  is  difficult  to  suppose  that  the  court 
can  have  a  better  guide  as  to  what  ought  to  be  con- 
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sideied  professional  misconduct  thiw  the  opinion 
of  those  holding  the  highest  and  most  distinguished 
places  in  the  ninks  of  the  solicitors.     I  do  not  for 
a  moment  saj  that  we  are  not  entitled  to,  and 
that  we  may  not  occasionallj  be  called  upon  to 
review  a  decision  of  the  committee  as  well  as  to 
criticise  any  other  part  of  their  report,  bat  I 
most  say  it  would  take  a  good  deal  to  make  me 
form  a  judgment  upon  what  is  professional  mis- 
conduct, at  yarianue  with  the  decision  of  the 
statutory  committee.    I  always  thought  myself 
that' the  chances  were  that  the  persons  who  were 
accused  of  matters  of  professional  misconduct 
would  find  that   they  had   not   changed  their 
tribnnal  in  their  own  interests,  and  that  the  pro- 
fessional tribunal  created  by  the  Act  of  1888  would 
act  with  quite  as  much  rieour  as  the  masters  erer 
did  in  matters  of  this  kind,  because  the  members 
of  the  committee  would  feel  that  they  had  exactly 
that  professional  touch  which  is  of  such  value  in 
estimatine  matters  of  this  kind.    In  the  present 
instance  it  cannot  be  doubted  that  they  have  come 
to  a  right  conclusion.     Here  is  a  solicitor,  a  man 
of  ripe  age,  who  has  a  client  of  twenty-one,  a 
young  man  of  extravagant  habits,  who,  although 
perfectly   competent  to    understajid  matters  of 
business,  yet  still  could  hardly  have  been  what 
is  ordinarily  called  a  business  man,  and  who 
clearly  was  a  good  deal  under  the  influence  of 
his  professional  adviser.     One  cannot  help  feeling 
that  the  client  has  suffered  grievously,  from  the 
fact  of    the  solicitor  combining  the  two  incon- 
dstent  characters,  which  he  never  ought  to  have 
allowed  himself  for  one  moment  to  assume  at  the 
same   moment,  that    of    a    borrower  gaining  a 
personal  advantage  from  the  use  of  these  large 
gams,  and  that  of  professional  adviser  to  the 
young  man.     I  think  that  the  client  must  have 
onderatood  something  of  what  was  taking  place, 
because  there  is  a  letter  from  the  respondent  to 
his  client  which  clearly  indicates  that  with  i-egard 
to  something  like  64,000!.,  he  would  guarantee 
5  per  cent,  upon  the  money  to  his  client.    No 
nan  guarantees  5   per  cent,  imless  he   expects 
to  get   a    higher  percentage,   and  I  think  the 
client  must  have  perfectly  understood  that.    The 
client's  letter  in  reply  shows  that  he  was  not 
altogether  satisfied,  because  he  says,  "  I  must  give 
yoD  twelve  months'  notice,  and  yon  must  repay 
this  money  to  me."    Unfortunately  portions  of 
the  money  have  never  been  repaid,  because  that 
happened  which  any  independent  adviser  would 
have  told  this  young  man  was  bound  to  happen, 
namely,  that  a  man  who    got  money  into   his 
bands,    and    guaranteed    5  per    cent,  for    the 
purpose    of    making    6,    7,   or     8    per    cent., 
was  pretty  certain  to  end  by  not  being  able  to 
K^j  a  considerable  portion  of  it.  Inthat  respect 
it  i»  impossible  to  defend  the  conduct  of  the 
respondent,  and  impossible  to  say  that  it  was 
ouer  than  verr  grave  and  serious  professional 
■nisconduct.    Now  it  has  been  our  very  painful 
daty  to  consider  under  those  circumstances    to 
*hat  extent  our  censure  should  go,  and  what 
degree  of  punishment  we   ought  to  inflict.     I 
cannot  think  that  the  high  character  which  has 
been  ^ven  to  the  solicitor,  and  the  good  opinion 
of  many  friends  in  and  out  of  the  profession,  can 
make  any  difference.    It  cannot  be  permitted  that 
tiioee  who  stand  at  the  head  of  the  profession 
sboold   allow    themselves  looser  moral    notions 
npon  such  a  subject  than  those  who  stand  lower 


down.  Acquitting  the  respondent  as  we  do  of 
actual  dishonesty  in  the  shape  of  anything  like 
misappropriation  of  money  to  his  own  use,  we 
think  we  ought  not  to  strike  him  off  the  rolls, 
but  we  think  that  he  ought  to  undergo  a  suspen- 
sion of  two  years,  which,  to  a  man  in  his  position, 
must  be  a  very  heavy  punishment. 

Weight,  J.  concurred.       ^^^^  accardingh,. 

Solicitor  for   the    Incorporated  Law  Society, 
E.  W.  WiUiamt&n,. 
Solicitor  for  the  respondent.,  J".  C.  Stogdon. 


Dee.  4,  and  8, 1893. 

(Before  Lord  CoLEBioaE,  G.J.,  Lawbancb  and 

Collins,  JJ.) 

Mann  v.  Johnson. 

HuECTJM  V.  Town  Olbek  op  West  Hav.  (a) 

ParliameTit — Regiatration  of  voters — Nature  of 
quaiification  —  DweUing-lumae  —  "  Houses  in 
succession" — Distinct  qualification  —  Power  to 
amend— 4,1  &  42  Vict.  e.  26,  s.  28,  sub-sects.  (1) 
(13). 

The  nature  of  the  qualification  of  a  Parliamentary 
and  municipal  voter  to  be  placed  upon  the  occu- 
piers list  was  described  in  the  notice  of  claim  to 
be  "  dwelling-hovxes  in  succession,"  and  the  des- 
cription of  the  qualifying  property  in  the  fourth 
column  of  the  list  as  '■  Oliver-terrace,  and  11, 
Moorgate-street."  The  claimant  had  occupied 
11,  Moorgate-street,  as  an  inhahiiant  householder 
during  the  whole  of  the  qualifying  period,  and 
had  not  occupied  OUver-terraee  during  any  part 
of  that  period. 

Held,  that,  having  regard  to  the  dicta  of  tlie 
Court  of  Appeal  in  Foskett  «.  Kaufman  (54 
L.  T.  Uep.  JV.  S.  64;  16  Q.  B.  Div.  279),  it  must 
be  taken  that  the  revising  barrister  had  no 
power  under  sect.  28  of  41  &  42  Vict.  c.  26  to 
amend  the  claim  by  substituting  the  word 
"dwelling-house  "  for  '•  Iwuses  in  succession,"  and 
by  striking  out  Oliver-terrace  from  the  fourth 
column. 

The  Court  intimated,  however,  that  they  dissented 
from  the  dicta  in  the  Court  of  Appeal  im 
Foskett  V.  Kaufman,  and  adhered  to  the  con- 
struction placed  upon  the  statute  by  this  court 
in  Blosse  v.  Wheatley  (53  L.  T.  Bep.  N-  B.4S; 
14  Q.  B.  Div.  504). 

Mann  v.  Johnson  was  a  special  case  stated  by  the 
revising  barrister  for  the  borough  of  Nottingham. 

The  appellant  claimed  before  the  revising 
barrister  to  have  his  name  inserted  in  Division  1 
of  the  occupiers  list  of  the  parish  of  Radford, 
in  the  borough  of  Nottingham,  as  a  Parliamentary 
and  a  municipal  voter. 

The  particulars  of  the  appellant's  claim  were 
set  out  as  follows : 

Name  of  claimant  in  foil,  snmame  first — Ilann, 
Arthnr  Joseph.  Pliue  of  abodn — 125,  Morton-Btreet. 
Nature  of  qoalifioation — dwelUuir  boasea  in  aaooeaaion. 
Description  of  qoalifyisK  property — Olifer- terrace, 
OliveT-street,  and  11,  Moorifate-street. 

As  a  matter  of  fact  the  appellant  had  occupied 
11,  Moorgate-street,  as  an  inhabitant  householder 
during  the  whole  of  the  qualifying  period,  and 
had  notoccupied  Oliver-terrace  during  any  .portion 


«)  Beport8d  by  O.  H.  OSAhT,  Esq.,  Barrtster-at-Law. 


Digitized  by 


Goo 


8 


30-Vol.  LXX.,  N.  S.] 


THE   LAW  TIMES. 


[Maxell  8.  18M. 


Q.B.  Div^.]         Mann  v.  Johnson  ;  Hitbcxtm  «.  Town  Clbbk  of  West  Ham.         [Q-B.  Drr. 


of  that  period.  The  roTisiiig  barrister  was  asked 
to  amend  the  claim  by  altering  "  dwelling-bouBes 
in  succeaaion  "  to  "  dwelling-house  "  in  the  third 
column,  and  by  striking  out  Oliver- terrace,  Oliver- 
street,  fi-om  the  fonrth  column.  The  revising 
barrister,  although  desirous  of  making  the  amend- 
ment, held  that  he  had  no  power  under  41  &  42 
Yict.  c.  26,  s.  28.  to  do  so,  and  ordered  the 
appellant's  name  to  be  expunged  from  the  list, 
but  stated  a  case. 

This  case  and  Hurcum  v.  Toum  Cleric  of  West 
Ham  were  heard  together  as  one  case,  the  point 
raised  in  each  being  identical. 

Minton-BenTwuse  for  the  appellant  in  the  first 
case,  and  C.  E.  Jonea  for  the  appellant  in  the 
second  case. — This  case  is  governed  by  Blosse  v. 
WheatUy  (53  L.  T.  Rep.  N.  S.  49  ;  14  Q.  B.  Div. 
504).  It  is  only  the  striking  out  of  a  superfluity, 
which  was  allowed  in  that  case.    They  cited  also 

Ford  V.  Hoar,  53  L.  T.  Bep.  N.  S.  44;  14  Q.  B.  Div. 

506 ' 
Rgg.  v'.  UoKellar,  67  L.  T.  Bep.  N.  S.  527 ;  (1883) 

IQ.  B.  121.    .. 

W.-  Appleion  for  the  respondent  In  the  first 
case,  and  RoskiU  for  the  respondent  in  the  second 
case. — "  House  "  and  "  houses  in  succession  "  are 
separate  and  distinct  qualifications,  and  there  is 
no   jurisdiction   to   alter   one   into   the   other. 

SC0U.INS,  J.  cited  Hitchiru  v.  Brovm,  2  0.  B.  25.] 
'he  case  of  Blosee  v.  Wheailey  was  wrongly 
decided.  This  appears  from  the  judgments 
delivered  in  the  Court  of  Appeal  in  Fodeett  v. 
Kau/man  (54  L.  T.  Rep.  N.  S.  64 ;  16  Q.  B.  Div. 
279).    They  also  cited 

BaHlett  v.  Gibba,  5  M.  &  0.  81 ; 
Plant  V.  Potta,  63  L.  T.  Bep.  N.  S.  585, 730 ;  (1891) 
1  Q.  B.  256. 

Lord  GOLKKIDOE,  C.J. — This  case  has  been 
argued  at  great  length,  and  I  feel  the  force  of  the 
ai^nment  addressed  to  ua  by  both  sides.  The 
matter  before  us  has  formed  the  subject  of 
several  decisions  by  this  court,  the  earliest  being 
Hitchiru  v.  Brovm  (2  0.  B.  25),  and  Bartlett  v. 
CHbbe  (5  M.  &  G.  81).  The  short  substance  of 
those  decisions  is  that  the  word  "  house  "  in  the 
third  column  suffi6iently  indicates  the  nature  of 
the  voter's  qualification,  although  in  reality  his 
actual  qualification  consists  in  houses  occupied 
in  succession,  provided  the  fourth  column  shows 
more  than  one  house,  so  that  the  words  "  houses  in 
succession,"  if  inserted,  are  a  kind  of  rider,  the 
effect  of  which  is  not  to  alter  the  nature  of  the 
qualification — ^which  i-emains  a  house  qualification 
— but  only  to  explain  it.  That  being  so,  there 
are  two  later  cases  which  are  apparently,  but  not 
really,  in  conflict  with  the  earlier  decisions.  In  the 
first.  Ford  v.  Boor  {vhi  sup.),  in  which  I  disagreed 
with  the  majority  of  the  court,  it  was  held  that  an 
amendment  might  be  made  in  the  list  by  adding 
another  house  to  the  qualifying  properties  in  the 
fourth  column.  In  the  other,  Blosse  v.  Wheatley 
(ubi  sup.)  the  amendment  sought  to  be  made 
was  not  by  adding  anything  but  by  striking 
out  a  superfluity  in  the  quaUfication.  In  that 
case  I  held  that  that  could  be  done.  In  Foskett 
V.  Kaufman  (u&i  sup.)  the  Court  of  Appeal 
have  affirmed  the  view  for  which  I  was  con- 
tending in  Ford  v.  Soar,  and  have  held  that  no 
addition  can  be  made  to  the  qualifying  properties 
so  as  to  change  a  "  house "  qualification  into 
one  of  "houses  in  succession."  But  the  Court 
of  Appeal  have  gone  further,  and  have  proceeded, 


as  the  court  of  ultimate  appeal  in  these  cases, 
to  expound  the  law,  and  it  cannot  be  denied  that, 
in  the  judgment  of  the  Master  of  the  Rolls  and 
the  Lords  Justices,  there  are  expressions  which, 
justify  the  conclusion  that "  house  "  and  "  houses 
in  succession  "  are  separate  and  distinct  qnalifi- 
cations  altogether.  If  that  is  so,  it  follows  that; 
one  cannot  oe  changed  to  the  other.  It  is  said 
that  it  was  not  necessary  to  the  decision  in. 
Foskett  V.  Kaufman  to  go  so  far  as  that,  and 
indeed  the  court  do  not  in  terms  so  decide,  but 
they  intimate  strongly  that  that  is  their  view. 
I  propose  to  adhere  to  the  oonstmction  placed 
upon  the  statute  by  this  court,  and  I  think, 
therefore,  that  the  revising  barrister  had  juris- 
diction to  make  the  amendment  asked  for  in  thin 
case,  but  in  deference  to  the  strong  intimation  of 
the  Court  of  Appeal,  I  content  myself  with 
expressing  my  own  opinion,  and  think  that 
judgment  must  be  given  against  the  amendment, 
and  that  this  appeal  must  be  dismissed. 

Lawbance,  J.  —  I  am  of  the  same  opinion. 
The  only  question  is,  whether  "house"  and 
"  houses  in  succession  "  are  distinct  qualifications. 
In  1843,  as  I  understand  the  cases,  they  were 
decided  not  to  be  so,  but  the  Court  of  Appeal 
appear  to  have  held  that  they  are  distmct. 
Whether  that  point  was  decided  or  no,  the 
question  is,  could  the  revising  barrister  make  the 
alteration  in  this  case.  In  my  opinion  he  oould 
not.  I  think  it  is  as  much  an  alteration  of  the 
qualification  to  subtract  words  which  form  part 
of  the  claim  as  to  add  those  which  are  not  there. 

Collins,  J. — In  this  case,  if  it  were  not  for 
the  obiter  dicta  of  the  Court  of  Appeal  in  Foskett 
V.  Kaufman,  my  judgment  would  have  been  in 
favour  of  the  amendment.  Here  we  have  a 
person  who  is  fully  entitled  to  a  vote  in  respect 
of  the  occupation  of  one  house.  But  the  objection 
is  taken  against  him  that  he  cannot  properly  be 
entered  on  the  list  unless  his  name  appears  there 
as  claiming  in  respect  of  one  house  only.  This 
would  involve  amendmente  in  the  third  and 
fourth  columns  of  the  claim,  which  it  is  said  there 
is  no  power  to  make.  Now  it  is  quite  clear  to  my 
mind  that,  if  no  objection  had  been  taken  to  the 
amendment  of  the  third  column,  the  alteration  in 
the  fourth  column  copld  have  been  made. 
Suppose  in  the  third  column  the  qualification  had 
been  set  down  as  a  dwelling-house,  and  in  the 
fourth  there  had  been  entered  the  descriptions  of 
ten  houses,  the  revising  barrister  would  have  had 
power  to  strike  out  of  the  fourth  column  all  the 
superfluous  houses.  The  inconvenience  to 
objectors  would  have  been  no  bar  to  his  doinff 
so.  But  here  the  qualification  in  the  third 
column  is  stated  to  be  houses  in  succession. 
Now,  is  a  single  dwelling-house  a  distinct  qualifi- 
cation from  houses  occupied  in  succession  P  But 
for  the  la^uage  of  the  Court  of  Appeal  in 
Foskett  V.  Kaufman  I  should  have  held  that  it 
was  not.  It  was  so  held  in  Hitchins  v.  Brown 
(2  C.  B.  25),  where  the  objection  was  that  the 
qualification  was  wrongly  stated  in  the  third 
column  as  house,  whereas  the  fourth  column 
showed  the  natura  of  the  qualification  to  be 
houses  in  succession.  But  the  Court  says  there 
that  of  the  two  "  house  "  is  the  higher  qualifica- 
tion, and  held  that  it  was  a  sufficient  description 
whero  the  fourth  column  showed  the  qualification 
to  be  houses  in  succession.    That  decision  has 
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stood  Tmimpeaolied  for  forty  or  fifty  years,  and 
it  was  followed  in  Bhate  v.  Wheatley  (ubi  sup.),  a 
case  which  is  on  all-fours  with  the  present  case. 
Q^ere  the  qualification  was  stated  to  be  "  offices, 
sacceesive  occnpation,"  and  the  fourth  column 
contained  the  description  of  two  offices.  The  Court 
allowed  amendment  by  striking  out  the  words 
"  saccessive  occupation  "  in  the  tnird  column,  and 
the  name  of  one  of  the  properties  in  the  fourth 
coltunn.  That  case  has  never  been  overruled.  But 
it  is  said  Foskett  v.  Kaufman  must  overrule  it.  I  do 
not  think  so.  I  entirely  agree  with  th6  decision 
in  Fotkett  v.  Kaufman.  That  case  only  decided 
that,  where  the  qualification  as  stated  is  not 
complete,  it  is  not  competent  to  add  an  essential 
part  which  would  ma^e  it  complete.  That  is 
quite  a  different  thing  from  saying  that  a 
qualification,  consisting  of  successive  occupation 
may  not  also  constitote  a,  house  qualification. 
It  appears  to  me  that  this  is  the  proper  inference 
from  the  Reform  Act  of  1832,  sect.  28,  and 
a.  fortiori  from  sect.  26  of  the  Bepresentation  of 
the  People  Act  1867.  Those  sections  give  to 
occupants  of  successive  houses  the  same  qualifica- 
tion as  if  they  had  continuously  occupied  the 
same  house.  Therefore,  it  appears  to  me  that 
principle  and  authority  are  both  in  favour  of  this 
amendment.  But!  cannot  conceal  from  myself 
that  it  appears  from  the  dicta  of  the  judges  in 
the  Court  of  Appeal  in  Fotkett  v.  Kaufman  that 
they  regard  the  two  qualifications  as  separate  and 
distinct,  and  if  that  is  so  there  is  no  jurisdiction 
to  alter  one  into  the  other.  I  feel  constrained, 
therefore,  to  decide  this  case  contrary  to  my  own 
opinion  of  the  law,  and  I  think  this  appeal  mast 
be  dismissed. 

Solicitor  for  the  appellant  in  the  first  case, 
8.  O.  Warner,  for  Jbfcrw^one,  Nottingham. 

Solicitors  for  the  respondent,  Sharpe,  Parker, 
and  Co.,  for  Sir  P.  Johnson,  Nottingham. 

Solicitors  for  the  appellant  in  the  second  case, 
Sedgwick  and  Shamum. 

Solicitors  for  the  respondent,  Hillearys. 


Thnraday,  Jan.  11. 

(Before  Lord  Colebiooe,  G.J.  and  Dat,  J.) 

Blaeeb  v.  Tillstone.  (a) 

PvJblie  health — Digeased  meat — Chiilty  knowledge 

o/d^endant  need  not  be  proved — Public  Health 

Act  1876  138  A  39  Vici.  c.  55),  ss.  116, 117. 
In  a  eummary  prosecution  under  sect.  117  of  the 

Public  Healih  Act  1875  against  the  oumer  of 

unsound  meat,  exposed  for  sale,  and  intended  for 

the  food  of  man: 
Held,  that  the  absence  of  positive  proof  that  the 

defendomt  was  aware  of  the  condition  of  the 

meatjujas  no  bar  to  a  conviction. 

Case  stated  by  the  stipendiary  and  other  justices 
for  ihe  borough  of  Brighton,  pursuant  to  an 
order  of  the  Divisional  Court. 

At  a  Petty  Sessional  Court  holden  at  Brighton 
on  the  30ui  May  1893,  an  information  was 
preferred  by  the  respondent  against  the  appellant, 
under  sects.  116  and  117  of  the  Public  Health 
Act  1875,  and  sect.  28  of  the  Public  Health 
Amendment  Act  1890. 

The  app^-Uant  was  a  manufacturer  and  seller 

(«)  Beported  by  Q.  U.  QtuXT,  Esq..  Barrlti(er-iU-Iiav. 


of  Grerman  sausages,  carrying  on  business  at  28, 
Duke-street,  and  51,  West-street,  Brighton,  which 
commiuiicate  with  each  other  by  a  private  yard. 
The  sausage  manufactory  was  at  28,  Duke-street, 
and  the  shop  at  51,  West-street. 

On  the  1st  l£a,j  the  machineman  in  the 
appellant's  employment  went  to  the  shop  of  one 
Cambridge,  a  butcher,  from  whom  the  appellant 
was  in  the  habit  of  buying  meat  for  his  sausages, 
and  bought  certain  meat  from  Cambridge  at  the 
usual  price  of  2s.  3d.  per  stone  of  eight  pounds.. 

On  the  following  day,  when  the  meat  was  in 
process  of  conversion  into  sausages  at  28,  Duke- 
street,  the  sanitaiy  inspector  seized  it  as  unsound 
and  unfit  for  the  food  of  man,  and  it  was  ^ter- 
wards  found  to  be  so  by  a  justice  of  the  peace 
for  the  said  borough,  and  condemned,  and  ordered 
to  be  destroyed. 

There  was  no  evidence  that  the  appellant  lufd 
seen  the  meat,  or  knew  of  his  own  knowledge 
what  was  its  condition,  but  he  was  on  his  premises 
in  West-street  from  time  to  time,  while  it  was  on 
his  adjoining  factory  in  Duke-street  until  it  was 
seized.    The  justices  found  that  the  appellant's 
machineman  who  cut  up  the  mea^  and  another  of 
his  servants  who  received  and  weighed  it  must 
have  known  its  condition,  and  if  the  appellant 
had  not  personal  knowledge  of  it  he  might  a^d 
would  have  had  if  he  ha4  exercised  reasonable 
care.    Upon  these  facts  the  justices  convicted 
the  appellant,  but  stated  a  case,  the  question  for 
the  coprt  being  whether,  by  reason  of  the  absence 
of  positive  proof  that  the  appellant  had  actual 
personal  knowledge  of  the  condition  of  the  meat, 
he  ought  to  have  been  convicted. 
_  Fraiusis  Gore  for  the  appellant. — ^The  convic- 
tion is  bad  in  the  absence  of  proof  of  m^ns  rea. 
[Lord  CoLEBipaE. — The  object  of.  these  statutes 
IS  to  preserve  life  by  preventing  certain  things 
from  being  done.    The  authorities  show  that  m 
such  cases  guilty  knowledge  is  not  necessary.] 
Those  decisions  are  all  under  the  Sale  of  Food 
and  Drugs  Act   1875 :  (see  Belts  v.  Armstead,  58 
L.  T.  Bep.  N.   S.   811;  20   Q.   B.   Div.    771.) 
[Dat,  J. — ^If  the  justices  had  power  to  condemn 
the  meat  without  guilty  knowledge  of  the  defen- 
dant, why  not  also  to  convict  the  man  P]    The 
meat  is  condemned  before  the  man  is  summoned, 
and  the  summons  may  be  heard  before  a  different 
justice :  (see  White  v.  Eedfem,  41 L.  T.  Bep.  N.  S. 
524 ;  5  Q.  B.  Div.  15.)    In  Beg.  v.  Sleep  (4  L.  T. 
Bep.  N.  S.  525;  30  L.  J.  170,  M.  C.)  it  was  held 
in  a  prosecution  under  9  &  10  WiU.  3,  c.  41,  for 
being  in  possession  of  naval  stores  marked  with 
the  Droad  arrow,  that  a  conviction  could  not  be 
sostained  without  proof  that  the  defendant  knew 
them  to  be  so  marked.    That  case  governs  the 
present,  because  guilty  knowledge  is  not  dispensed 
with  in  this  statute  any  more  tmui  in  that.     The 
decisions  tmder  the  Sale  of  Pood  and  Drugs  Act 
are  not  against  the  defendant,  because  in  that 
Act  it  is  shown  that  guilty  knowledge  is  to  be 
inferred  by  the  section  which  enables  the  defen- 
dant to  exonerate  himself  by  showing  that  he  had 
no  such  knowledge.    The  only  authority  against 
me  is  a  dictum  of  Stephen,  J.  in  Mallinson  v.  Carr 
(63  L.  T.  Rep.  N.  S.  459 ;  (1891)  1  Q.  B.  48).    He 
also  referred  to  Beg.  v.  Tolson  (60  L.  T.  Bep.  N.  S. 
899;  23  Q.  B.  Div.  168).     [Day,  J.— There  the 
defendant's  innocence  was  proved  and  found  as  a 
fact.] 

No  counsel  appeared  for  the  respondent. 


Digitized  by 


Google 


32— Vol.  LXX.,  N.  8.] 


THE  LAW  TIMES, 


[March  3,  18M. 


Q.B.  DiT.] 


Be  SiMOiTBEN;  Ex  parte  Baix. 


[In  Bakk. 


Lord  GoLBBiDOE,  G.J. — It  cannot  be  denied 
that  in  the  jndsment  delivered  in  the  case  of 
Beg.  T.  Sleep,  which  was  a  prosecntion  under  a 
statute  of  Will.  3  for  being  in  possession  of  naval 
stores,  there  are  expressions  used  which  show 
that  the  court  were  of  opinion  that  it  was 
essential  to  a  conviction  to  show  that  the  defen- 
dant knew  they  were  marked  with  the  broad 
arrow.  Certainly  no  higher  authority  could  be 
found  than  the  late  Cockburn,  L.G.J..  and  he 
seems  to  say  that  such  knowledge  is  essential, 
and  there  are  other  cases  to  the  uke  effect.  All 
I  can  say,  is  that  we  have  in  this  case  to  deal  with 
a  different  statute,  and  it  is  different  at  least  in 
this  respect,  that  it  is  plain  that  under  this  statute 
the  magistrate  may  destroy  the  property  of 
another  person  without  any  inquiry  as  to  whether 
that  person  knew  that  the  property  so  seized  was 
bad  meat.  That  is  unquestionable.  Then  the 
section  goes  on  to  say  that  after  the  justice  has 
acted  upon  his  judgment  and  destroyed  the  meat 
— "  and  (not  or) — ^the  person  to  whom  the  same 
belongs  shall  be  liable  to  a  penalty."  Those 
are  the  terms  of  the  Act,  and  its  object  is  that 
people  shall  not  be  exposed  to  eating  things  that 
are  injurions,  and  that  such  things  shall  not  be 
sold.  In  the  present  case  such  a  thing  was  sold, 
and  the  question  is  whether  it  must  oe  proved 
by  the  prosecution  that  the  defendant  knew  the 
article  to  be  unsound.  Perhaps  it  would  be  a  good 
enough  answer  to  the  question  to  say  that  it  is 
obvious  that  such  a  view  would  render  the  enact- 
ment nugatory,  because  a  man  might  easily  avoid 
personal  knowledge  of  the  state  of  the  article 
and  so  go  on  habitually  selling  bad  meat  with 
impunity,  and  we  ou^ht  not,  if  we  can  help  it,  to 
construe  the  section  in  a  way  which  would  render 
the  enactment  useless.  The  question  put  to  us 
in  this  case  is,  whether  we  thmk  the  defendant 
ought  not  to  have  been  convicted  without  positive 
proof  that  he  knew  of  the  condition  of  the  meat 
which  he  offered  for  sale.  Now,  without  going 
into  the  cases  decided  upon  another  statute, 
which  I  agree  do  raise  considerable  doubt  about 
guilty  knowledge,  it  is  sufficient  for  me  now  to 
say  that  this  is  not  that  statute.  No  donbt 
the  decisions  under  the  Act  of  9  &  10  Will.  3  are 
strong,  because  in  that  statute  there  is  a  way 
provided  in  the  section  by  which  a  person  found 
in  possession  of  naval  stores  may  free  himself 
from  penalty;  and  notwithstanding  that  provi- 
sion, I  agree  that  proof  of  guilty^  knowledge 
was  still  held  to  be  necessary.  If  this  conviction 
bad  been  under  that  statute,  I  shotdd  have  been 
bound  by  those  decisions.  But  I  am  dealing 
with  a  statute  the  whole  object  of  which  is  to 
afford  protection  to  the  lives  and  health  of  the 
public,  and  that  object  would  be  defeated  if  it 
were  necessary  to  prove  guilty  knowledge  in  a 
case  of  this  kind.  I  think  the  cases  cited  upon 
other  statutes  are  not  applicable  to  the  present 
case.  Under  these  circumstances  I  answer  the 
question  put  to  us  in  the  negative,  and  hold  that 
it  is  not  necessary  to  prove  that  the  defendant 
in  this  case  had  personal  knowledge  of  the  condi- 
tion of  the  meat. 

Day,  J. — I  am  of  the  same  opinion. 

Cimaictum  affirmed. 

Solicitors  for  the  appellant,  Prince  and  Plum- 
bridge. 


QUEEN'S  BENGH   DIVISION,   IN   BANK- 
EUPTGT. 

Thursday,  Nov.  2, 1893. 

(Before  Williams,  J.) 

Be  SiMONSEN ;  Ex  parte  Ball,  (a) 

Bankruptcy — Notice    of  stupenaion  of  payment — 

CireiUar — Coats  of  solicitors  and  accountants. 

On  the  l&th  Aug.  debtors  after  consulting  their 
solicitors,  issued  a  circular  to  their  creditors 
"  We  regret  to  inform  you  that  the  recent  fall  in 
the  ivory  m<irlcet  and  other  matters  have  placed 
us  in  financial  difficulty,  which  makes  it  d^r<d>le 
for  us  to  consult  with  our  creditors  as  to  our  poet- 
tion.  We  are  having  our  books  examined  and  a 
statement  prepared  by  [pur']  .  .  accountants, 
and  as  soon  as  this  is  complete,  we  propose  in- 
viting you  to  a  meeting  of  our  ereattors."  0» 
the  ^th  Aug.  the  meeting  of  creditors  was  held, 
and  on  the  12th  Sept.  a  receiving  order  VMtmade 
against  the  debtor. 

Between  the  17th  Aug.  arul  14th  Sept.  the  aceotm- 
tants  received  or  collected  a  sum  of  money  for 
the  debtors,  and  out  of  it  paid  the  solicitors  their 
costs,  and  retaijied  a  portion  for  themselves  for 
preparing  the  statement  of  affairs. 

Held,  that  the  circular  was  an  act  of  bankruptcy, 
and  that  the  sums  paid  to  the  solicitors  and  re- 
tained by  the  accountants  must  be  returned  to  the 
trustee. 

Though  a  trustee  may  under  certain  circumttanee* 
adopt  and  pay  for  work  done  by  solicitors  and 
accountants  at  the  debtor's  request  before  receiv- 
ing order,  still  he  ought  to  act  very  strictly  in  the 
matter  and  only  pay  for  such  services  as  he  is 
satisfy  after  going  through  the  items  of  charge, 
have  resulted  in  a  benefit  to  the  creditors  to  the 
extent  of  the  charge. 

These  were  two  motions  by  the  trustee  in  bank- 
ruptoy  of  the  debtor  that  certain  sums  of  money 
"  retained  by  or  transferred  to  the  credit  of  ihe 
firm  "  of  Irvine,  Hodges,  and  Co.  or  to  the  firm 
of  Ford,  Rhodes,  and  Ford  by  the  bank  by  the 
direction  of  the  debtor,  might  be  repaid  to  the 
trustee. 

On  the  15th  Aug.  1892  the  following  notice  was 
issued  by  the  debtors  after  consultation  with  their 
solicitors : 

Sir, — We  regret  to  inform  yon  that  the  reoent  fall 
in  the  ivory  market  and  other  matters  have  plaoed 
ng  in  financial  dilBonlty,  which  makes  it  desirable 
for  ng  to  oonanlt  with  onr  creditorg  as  to  onr  poei- 
tion.  We  are  havinv  oar  books  examined  and  a  state- 
ment prepared  by  Meuri.  Ford,  Bhodee,  and  Fi«d, 
of  ColIefre-hill-ohambeTi,  Cannon-etreet,  London,  E.C., 
chartered  aoconntants,  and  as  eoon  as  this  is  complete, 
we  propose  inviting  yon  to  a  meeting  of  onr  aiedifean 
at  a  plaoe  and  time  of  which  dne  notioe  will  be  given  to 
yon.  In  the  meantime,  it  will  mnch  aagiit  if  yon  will 
kindly  fninish  to  the  aoconntants  a  statement  of  yonr 
aooonnt  with  na,  inclnding  any  goodg  or  other  seonntiM 
yon  may  hold. — Tonra  obiediently,  Simonskk,  Puddx- 
rooT,  and  JxsssL. 

On  the  24th  Aug.  1892  the  following  drcalar 
was  issued  by  the  debtors : 

We  have  to  reqneat  yonr  attendance  at  the  London 
Tavern,  Fenchnrch-street,  London,  E.C.,  on  Tnesday, 
the  30th  Ang.  at  twelve  o'clock  noon,  when  we  propose 
to  gubmit  to  yon  a  statement  of  onr  poeition  prepued 
by  Ueksrs.  Ford,  Bhodes,  and  Ford  ....  and  to 
consider  what  steps  are  necessary  or  desirable  for  pro- 
teoting  the  interests  of  all  concerned. — We  are  yoan 
obediently,  Siuonssn,  Fuddifoot,  and  Jksssi,. 

(a)  B«ported  by  Waltxh  B.  Tateb,  Eaq.,  BuTlster^t-Ltw. 
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On  the  30th  Aug.  1892  the  meeting  of  creditors 
was  held,  but  no  arrangement  was  come  to. 

On  the  7th  Sept.  the  debtors  issued  a  further 
circular  to  their  creditors,  which  it  was  admitted 
Gonstitated  an  act  of  bankruptcy. 

On  the  17th  Sept.  a  receiving  order  was  made 
against  the  debtors. 

Between  the  17th  Aug.  and  the  14th  Sept.  the 
respondents  Ford,  Rhodes,  and  Ford  received  and 
collected  494Z.  10«.  lid.  for  the  debtors.  Out  of 
this  they  paid  to  the  respondents  Irvine,  Hodges, 
and  Go.  for  costs  the  sum  of  30Z.  on  the  ist  Sept., 
1002.  on  the  10th  Sept.,  and  retained  on  the  12th 
Sept.  in  their  own  hands  1002.  7s.  6(2.  for  their 
costs  incurred  in  the  preparation  of  the  statement 
of  aifairs. 

The  tnutee  in  bankruptcy  claimed  the  repay- 
ment of  these  three  sums  from  the  solicitors  and 
aooonntants  as  part  of  the  bankrupts'  estate 
divisible  amongst  the  creditors,  but  was  ready  if 
the  court  approved  to  make  some  allowance  for 
their  services. 

Herbert  Beed,  Q.C.  and  B.  A.  Cohen  for  the 
trustee. 

Pyie,  Q.C.  for  the  respondents.   ' 

Williams,  J. — ^These  motions  raise  a  question 
as  to  whether  the  respondents,  Messrs.  Ford, 
^Rhodes,  and  Ford,  and  Messrs.  Irvine,  Hodges, 
ajid  Co.,  who  are  respectively  accountants  and 
solicitors,  are  entitled  to  retain  out  of  monevs 
received  by  them  on  account  of  the  bankrupts  the 
respective  sums  of  1002.  78.  6d.,  301.,  and  1002.  on 
account  of  services  rendered  by  them  to  the  bank- 
rupts immediately  before  the  making  of  the 
receiving  order.  The  first  point  I  have  to  deter- 
mine is  the  date  of  the  act  of  bankruptcy  of 
which  the  respondents  had  notice;  this  I  have  no 
doubt  was  Aug.  15.  It  was  laid  down  in  the 
House  of  Lords,  in  the  case  of  Crook  v.  Morley 
(65  L.  T.  Rep.  N.  S.  389;  (1891)  A.  0.  316), 
tliat  a  circular  letter  of  this  kind  must  be 
constraed  in  the  way  in  which  it  would  be  under- 
stood, by  oommercial  men  who  received  it.  The 
circular  was  issued  to  creditors  and  must  have 
conveyed  to  every  one  of  them  who  received  it, 
the  intention  of  these  debtors  to  suspend  pay- 
ment, and  it  would  have  been  very  dishonest  and 
improper  for  these  debtors  to  have  made  pay- 
ments after  issuing  that  circular.  The  circular 
in  so  many  words  means  that  tSie  debtors  hope, 
rince  they  cannot  pay  everyone,  that  the  creditors 
will  hold  their  hands;  I  think  the  case  comes 
within  the  rule  laid  down  by  Lord  Selbome  in 
Crook  T.  Morley.  I  am  quite  aware  that  in  that 
case  the  words  of  the  circular  were :  "  Being 
unable  to  meet  my  engagements,"  but  the  words 
ol  tiie  letter  of  Aug.  IS,  in  my  opinion,  mean 
the  same  thing,  iuay  creditor  receiving  that 
ciicnlar  would  understand  that  these  gentlemen 
were  unable  to  meet  their  engagements,  just  as  if 
the  same  thing  had  been  expressed  in  the  identical 
wcvds  in  the  droular  in  Crook  v.  Morley.  The 
question  now  arises  whether  the  respondents  are 
entitled  to  retain  these  moneys  on  account  of 
their  charges.  In  my  opinion  clearly  not;  Be 
Sinclair ;  Ex  parU  Payne  (53  L.  T.  Rep.  N.  S. 
767  ;  15  Q.  B.  Div.  616),  decided  that  where  a  man 
.  came  with  ready  money  in  his  hand  and  asked  for 
legal  assistance  with  regard  to  his  financial  affairs 
or  his  financial  position,  the  lawyer,  or  it  might 
be  the  accoontant,  was  not  bound  to  ask  Um 


where  such  ready  money  came  from;  but,  as 
pointed  out  by  Cave,  J.  in  £e  Spackman;  Ex 
parte  May  (62  L.  T.  Rep.  N.  S.  266;  24  Q.  B. 
Div.  728],  there  was  nothing  in  the  decision  in  Be 
Sinclair;  Exparte  Payne,  which  enabled  a  solicitor 
or  an  accountant  to  take  from  a  debtor  a  charge 
upon  the  debtor's  property  to  secure  payment  for 
seiTices  to  be  rendered,  because  in  sucn  a  case  the 
debtor  informs  the  solicitor  or  accountant,  as  the 
case  may  be,  that  the  money  he  is  looking  to  for 
payment  is  the  monej  of  the  debtor  and  poten- 
tially the  money  of  his  creditors, .  and  it  seems  to 
me  uiat  just  the  same  consideration  arises  with 
regard  to  moneys  which  the  solicitor  or  accountant 
may  be  collecting  for  the  debtor  which  were 
due  to  them  in  the  course  of  their  trade. 
Under  these  circumstances  this  case,  in  my 
opinion,  is  clearly  outside  Be  Sinclair ;  Ex  parte 
Payne,  and  falls  within  the  rule  laid  down  by 
Lord  Esher  in  Be  PoUitt;  Ex  parte  Minor 
(68  L.  T.  Rep.  N.  S.  366;  (1893)  I  Q.  B.  455). 
The  only  possible  conclusion  I  can  come  to 
on  this  motion  is  that  the  trustee  must  succeed. 
So  far,  therefore,  I  have  nothing  to  do  but 
decide  in  his  favour,  with  costs.  I  am,  however, 
asked  to  -say-  whether  the  trustee  can  properly 
make  any  allowance  to  either  the  sol;icitor  or 
accountant  for  the  work  they  did ;  and,  as  to 
that,  I  understand  the  rule  is  that,  if  the  trustee, 
in  the  exercise  of  his  discretion,  thinks  that 
the  creditors  have  derived  benefit  from  the  work 
done  at  the  direction  of  the  debtor,  he  may  adopt 
these  services  and  pay  for  them.  Although  this 
is  the  rule,  I  by  no  means  think  it  is  a  rule 
which  would  justify  the  trustee  in  at  all  liberally 
or  freely  spending  the  creditors'  money  in  paying 
the  expenses  of  Uie  meetings  of  creditors  which 
the  debtor  or  debtors  may  have  thought  fit  to  call 
before  their  bankruptcy.  On  the  other  hand,  I 
think  the  trustee  ou^ht  to  be  very  slow  indeed  to 
adopt  any  such  services.  It  is  well  known  that, 
in  hope  of  avoiding  bankruptcy,  debtors  in  diffi- 
culties will  catch  at  a  straw,  and  hope  that  some- 
thing may  avoid  that  disagreeable  result.  They 
will  always  call  their  creditors  together,  not  from 
any  sense  that  it  is  really  the  best  thing  for  the 
creditors,  but  because  they  hope  that  somehow  or 
another  if  there  be  a  meeting  of  creditors  they 
may  avoid  bankruptcv.  That  being  so,  and  speak- 
ing generally,  I  should  say  that  a  trustee  ought 
to  decline  to  adopt  the  services  of  the  solicitor  or 
accountant  with  regard  to  these  meetings  of 
creditors  which  debtors,  in  expectation  of  a  pro- 
bable bankruptcy,  call  together,  but  I  am  unwilling 
to  say  that  there  may  not  be  a  case  in  which  the 
trustee  may  properly  adopt  a  portion  of  the  ser- 
vices. It  was  said  here  that  the  accountants 
prepared  a  statement  of  affairs  which  was  very 
useful  to  the  creditors  at  the  time  of  this  meet- 
ing, and  enabled  them  to  determine  with  full  in- 
formation the  best  course  to  adopt.  That  parti- 
cular item  of  charge  is  a  charge  for  a  service 
wluch  I  can  quite  understand  the  trustee  might 
say  was  a  very  useful  service  and  pay  for  it.  "The 
solicitors  may,  for  aught  I  know,  necessarily  have 
been  employed  to  get  the  statement  prepared,  but 
I  should  have  said  that  prima  facie  the  employ- 
ment of  a  solicitor  for  that  purpose  was  quite  un- 
necessary, and  I  should  have  thought  that  the 
debtors  might  have  given  their  instructions 
directly  to'  the  accountante.  At  the  present 
moment,  not  having  the  bill  before  me,  I  cannot 
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say  whether  there  are  any  services  of  the  solicitors 

•which  the  trustee  may  properly  adopt  and  pay  for, 

as  having  been  useful  to  the  creditors.    He  must 

exercise  his  own  discretion,  and  when  he  has  done 

so,  then,  if  anyone  feels  aggrieved,  the  matter  may 

he  brought  before  the  court,  but  the  rule  that  I 

lay  down  and  intend  the  trustee  to  act  upon  is 

that  he  should  be  very  strict  in  the  matter  of 

adopting  services  of  this  sort  and  paying  for  them,- 

jind  he  must  go  through  the  bills  of  costs  and  pay' 

only  for  such  items  as  he  is  clearly  satisfied  are 

items  of  costs  which  have  been  incurred  ill  such  a 

way  that  a  benefit  to  the  extent  of  the  charge  has 

resulted  to  the  creditors.        i     t    ^-        77       j 

Appltcaixon  aliowed. 

Solicitors  for  the  appellant,  Druee  and  Atlee. 
Solicitors  for  the  respondents,  Irvine,  Hodges 
and  Biyrrowman. 


M<mday,  Nov.  6, 1893. 

(Before  Williahs,  J.) 

Ba  Whitlock;   Ex  parte   Thb   Ofpioial 

Bbceives.  (a) 

Bankruptcy —  BoUeitort'    eottt — Employment    of 
soheitora  by  debtors  before  petition. 

A  firm  of  distillers  employed  solicitor*  to  investi- 
gate the  affairs  of  the  firm,  and  placed  in  the 
solicitors  hands  501.  to  cover  coats.  The  solicitors 
engaged  the  services  of  accountants  to  go  through 
the  books,  and  paid  them  their  charges.  The 
services  of  the  accountants  were  retained  before 
the  solicitors  had  notice  of  the  presentation  of 
<ipetiti4m  against  the  debtor,  but  the  chargestcere 
^aid  after  such  notice ;  the  solicitor  afterwards 
tneurred  costs  in  resisting  the  petition  against 
the  debtors,  and  also  in  rendering  other  services 
to  the  debtors  after  receiving  order. 

Xeld,  that  the  solicitors  could  retain  out  of  the  501. 
the  accountants' charges,because  they  had  pledged 
their  own  credit  to  the  accountants  before  notice 
of  the  petition  though  the  charges  were  aetttally 
paid  after  such  notice  : 

Meld  also,  that  the  solicitors  could  not  retain  out  of 
the  50Z.  their  own  costs  of  resisting  the  petition,  or 
for  services  rendered  after  receiving  order,  even' 
though  incurred  by  the  debtors'  authority,  because 
they  must  have  known  that  the  m/mey  in  their 
hands  was  part  of  the  debtors'  estate  which  the 
trustee  was  entitled  to  have  handed  over  to  him 
■unburdened  by  any  authority  gicen  by  the  debtors 
as  to  how  it  was  to  be  disposed  of,  such  authority 
not  having  been  executed  before  notice  of  the 
petition. 

This  was  a  motion  by  the  Official  Beceiyer  as 
trustee  of  the  debtors'  estate  for  a  declaration 
I/hat  certain  money  retained  by  the  respondents 
was  the  property  of  the  trustee  for  the  b«aefit 
of  the  creditors. 

Whitlock  and  Jackson  carried  on  business  as 
distillers  under  the  name  of  B.  Chapman  and  Co. 
and  on  the  7th  Oct.  1891  they  instructed  their 
solicitors,  Messrs.  Morse  and  Simpson,  to  investi- 
gate the  affairs  of  their  business. 

On  the  24th  Oct.  Jackson  paid  the  solicitors 
50Z.  to  meet  the  expenses  incurred  by  them. 

On  the  5th  Nov.  a  bankruptcy  notice  was 
served  on  Whitlock  and  Jackson,  and  a  petition 
was  subsequently  presented,  the  act  of  bankruptcy 

(a)  Beported  by  W.  B.  TXTsa,  E»q.,  BatTt»ter-«t-L«w. 


alleged  being  the  failure  to  comply  witbthe  bank- 
ruptcy notice. 

On  the  Ist  Feb.  1892  a  receiving  ordeir  was 
made  against  the  debtors,  and  at  the  request 
of  the  assistant  official  receiver,  the  solicitors  fur- 
nished an  account  of  their  charges.  From  this 
account  it  appeared  that,  on  the  2nd  Dec.  1891 
the  solicitors  received  notice  of  the  presentation 

'  of  a  petition  in  bankruptcy  agtunst  the  debtors, 
that  their  charges  for  services  rendered-prior  to 
the  2nd  Dec.  amounted  to  152.  14s.  lOd.,  that  prior 
to  that  date  they  had  instructed  a  fiim  of  account- 
ants to  examine  the  books  of  Chapman  and  Go.  (the 
debtors'  fii-m)  and  that  on  the  17thDec.  they  bad 
paid  the  accountants  42.  Is.  3d.  the  amount  of  their 
chafes,  that  between  the  2nd  Dec.  1891  and  the 
1st  Feb.  1892,  the  date  of  the  receiving  order,  they 
had  rendwed  further  professional  services  to  the 
debtors  partly  in  defending  the  action  of  Prince 
V.  Jaekson,  and  partly  inopposing  the  petition :  that 

-  from  the  Ist  Feb.  IS^  up  to  the  date  of  the  bank- 
rupts' discharge  they  rendered  further  services 
which  related  solely  to  the  bankruptcy  proceed- 
ings ;  that  the  whole  amount  of  the  cluuves  came 
to  522.  Os.  9d.,  and  that  62.  had  been  repaid  to  the 
bankrupts. 

The  Official  Beeeiver,  as  trustee,  asked  for  a 
declaration  that  the502.'paidtothe  solicitors  (after 
deducting  therefrom  the  Sh  repaid  to  the  bank- 
mpte,  and  the  152.  14«.  lOd.  the  solicitors'  charges 
up  to  the  2nd  Dec.  1891,  the  day  on  which  they 
received  notice  of  the  presentation  of  a  petition 
against  the  debtors)  was  part  of  the  bankrupts 
estate  divisible  amongst  the  creditors. 

Muir  ilaekentie  for  the  official  receiver. — ^The 
official  receiver  is  upon  the  authority  of  Be 
PoUitt;  Ex  parte  Minor  (68  L.  T.  Rep.  N.  S. 
366;  (1893)  IQ.  B.  455),  entitled  to  the  declaration 
asked  for.    [He  was  stopped.] 

J.  F.  P.  Bawlinson  for  the  solicitors. — First  of 
all  as  to  the  accountants'  charges.  The  account- 
ants examined  the  firm's  books.  The  solicitors 
were  instructed  by  the  bankrupts  to  retain  the 
services  of  these  accountants  to  the  22nd  Dec. 
1891,  and  they  pledged  their  personal  credit  for 
the  accountaints'  charges ;  they  are  tiierefore 
entitled  to  retain  the  42.  Is.  3d.;  which  they  paid 
the  accountants.  Next,  as  to  the  152.  14«.  lOd.. 
the  solicitors'  own  charges  prior  to  the  2lid  Deo. ; 
these  are  not  claimed  by  the  official  receiver. 
Next  as  to  the  charges  of  the  solicitors  between 
the  2nd  Deo.  1891  and  the  Ist  Feb.  1892,  the  date 
of  the  receiving  order ;  these  were  for  work  done 
in  assisting  the  debtors  to  avoid  bankmptcy,  so 
Be  Pollitt ;  Ex  parte  Minor,  which  was  the  case 
of  work  done  oy  solicitors  for  the  purpose  of 
assisting  a  debtor  to  become  bankrupt,  does  not 
apply,  but  Be  Sinclair ;  Ex  parte  Payne  (53  L.  T. 
Bep.  N.  S.  767 ;  15  Q.  B.  Div.  616),  does  apply. 
In  that  case  Gave,  J.  said :  "  It  seems  to  me  im- 
possible to  hold  that  whenever  a'  solicitor  has  re- 
ceived instructions  to  oppose  proceedings  in  bank- 
ruptcy, does  his  work  and  is  paid  for  his  services, 
if  the  petition  is  ultimately  successful,  the  money 
that  has  been  paid  to  him  by  the  bankrupt  may 
be  recovered  from  him  by  the  trustee  in  bank- 
ruptcy," and  this  doctrine  was  subsequently 
recognised  by  the  Court  of  Appeal  in  B«  Spaek- 
man ;  Ex  parte  Foley  (62  L.  T.  Bep.  N.  S.  849 ; 
24  Q.  B.  Div.  728).  In  short  it  is  absolutely 
necessary  that  a  debtor  should  have  legal  assist- 
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aaee  to  help  him  to  avoid  bankruptcy,  ani  the 
solicitor  who  has  been  paid  for  rendering  such 
amintance  onj^ht  to  be  allowed  to  retain  what  has 
been  paid  to  him.  As  to  the  services  rendered 
after  receiving  order  the  offiiml  receiver  has  by 
aeqoiescence  sanctioned  these  services,  and  cannot 
now  object  to  paying  reasonable  remuneration 
for  them.  In  any  event  the  solicitors  can  retain 
the  5Z.  5t.  court  fees  paid  by  them  on  the  bank- 
rapt's  application  for  his  discharge. 

Jfttt'r  Maekenzie  in  reply. 

WiiiUAX8,J. — This  was  amotion  for  a  declara- 
tion that  the  som  of  2Sl.  5s.  2d.,  the  balance  of  a 
sum  of  502.  received  by  the  respondents  on  the 
24th  Oct.  1891,  was  the  property  of  the  official 
receiver  as  trustee  of  the  banicruptB'  estate.  The 
first  question  I  have  to  consider  is,  as  to  the  costs 
incurred  subsequently  to  the  2nd  Dec.  1891,  the 
d«y  on  which  the  respondents  received  notice  of 
the  act  of  bankruptcy;  for  the  official  receiver 
admits  he  has  no  claim  to  the  money  expended  in 
costs  prior  to  that  date,  and  therefore  gives  credit 
for  151.  14«.  lOd.  in  respect  thereof.  Now  these 
costs  incurred  since  the  2nd  Dec.  may  be  divided 
into  several  heads ;  first  there  is  the  item  of 
U.  l8.  3d.  paid  to  the  accountants,  and  as  to  this, 
although  the  date  of  payment  was  after  the 
'ind  Dec.,  still  I  think  the  claim  ought  to  be  dealt 
with  in  iiie  same  way  as  services  rendered  prior  to 
that  date.  The  respondents  are  clearly  entitled  to 
rehun  the  15Z.  14s.  lOd.  for  services  rendered 
before  the  2nd  Dec.,  because  they  had,  at  the  date 
they  had  notice  of  the  act  of  bankruptcy,  in  their 
bands  moneys  paid  to  them  to  cover  their  charges. 
They  had  a  right  to  take  a  poi-tion  of  those 
ma&eys  because  the  bankrupts  had  given  them 
antbority  to  pay  themselves  out  of  those  moneys, 
and  in  pursuance  of  that  authority  they  did  so. 
Now  it  does  not  seem  to  me  to  make  the  slightest 
difference  whether  t^e  money  was  retained  for 
serrices  rendered  prior  to  notice  of  the  act  of 
bankruptcy  or  for  liabilities  incurred  prior  thereto 
by  the  direction  of  the  bankrupts.  Therefore 
toe  only  question  which  I  have  to  decide  is,  with 
regard  to  the  41.  Is.  3d.  paid  to  the  accountants, 
and  this  is  a  question  of  fact,  t'.e,  whether  or  not 
the  respondents  had  incurred  a  liability  to  the 
accountants  prior  to  Dec.  2.  I  think  they  had  and 
bad  pledged  the  personal  credit  of  the  firm  with 
the  accountants,  and  therefore  I  must  decide  with 
icgard  to  this  payment  of  42.  Is.  3d.  the  same  way 
»8  if  it  were  a  payment  for  services  rendered  prior 
to  notice  of  the  act  of  bankruptcy :  the  moment 
that  the  liability  was  incurred  the  right  to  with- 
draw the  authority  given  to  the  respondents 
ceased  and  determined,  and  the  trustee  m  bank- 
niptcy  took  the  estate  subject  to  that  authority. 
There  remains  then  to  be  considered  the  respon- 
dents' charges  for  services  rendered  prior  to  the 
leoeivin^  order  and  subsequent  thereto.  As  to 
the  services  rendered  subsequent,  there  can  be  no 
pretence  for  saying  that  l^e  respondents  are 
entitled  to  retain  weir  charges  for  these  out  of 
pioneys  in  their  bands.  As  to  the  charges 
■ncnrred  between  the  2nd  Dec.  and  the  receiving 
otier,  primd  facie  the  whole  estate  of  the  bank- 
i^ts  passed  to  the  trustee  on  the  act  of  bankruptcy 
bcang  oonunitted,  and  the  trustee  would  take  the 
wtatef reefrom  any  authority  given  by  the  bankrupt 
which  had  not  beoi  already  executed :  that  being 
*>.  the  respondents  would  have  no  right  to  retain 


any  of  the  money  in  their  hands  by  reason  of  the 
authority  given  them  by  the  bankrupts.  It  was 
said  that  there  was  an  exception  to  the  nile,  and 
that  that  exception  applied  here  because  a- 
petition  had  been  presented  against  the  bank- 
rupts, and  they  had  wished  to  resist  it,  and 
humanity  required  that  the  person  attacked 
should  be  allowed  to  pay  ready  mone^  which  he 
has,  for  the  purpose  of  defending  himself,  and 
reliance  for  this  proposition  was  placed  on  the 
case  of  Be  Sineuiir  (vhi  sup.).  Here  I  should 
just  like  to  point  out  that  a  large  portion  of  the 
costs  incurred  between  the  2nd  Dec.  and  the 
receiving  order  were  not  incurred  for  the  purpose 
of  resisting  the  petition,  but  to  defend  the  action,, 
and  though  the  petition  stood  over  pending  the 
result,  yet  the  costs  incurred  in  resisting  the 
action  must  be  distinguished  from  the  Qosts  of 
resisting  the  petition,  and  are  clearly  not  within. 
lie  Sinclair.  Part,  however,  of  the  costs  were 
incurred  in  resisting  the  petition,  and  the  question, 
is,  whether  the  respondents  maj  retain  these  costs 
ont  of  the  money  in  their  bands.  Having  regard 
to  the  remarks  of  Gave,  J.'mBe  Spaekman  {ubi 
sup.),  I  fear  that  I  must  decide  that  the  solicitors 
have  no  right  to  retain  this  amount.  Cave,  J. 
there  said  that  if  a  debtor,  after  committing  aik 
act  of  bankruptcy,  comes  to  a  person  with  ready 
money  to  buy  necessaries,  the  person  from  whom. 
he  buys  the  necessaries,  in  return  for  the  ready 
money,  is  not  bound  to  inquire  where  the  money 
comes  from.  Here  it  was  not  suggested  that  the 
respondents  had  any  reason  to  suppose  that  the 
money  was  not  part  of  the  bankrupt's  estate,  and 
I  am  of  opinion  that  a  debtor  cannot  come,  after 
committing  an  act  of  bankruptcy,  and  ask  a' 
person  who  has  money  in  his  hands,  which  is  con- 
fessedly a  ps^  of  his  estate,  to  apply  that  money, 
for  him.  The  case  of  Be  Sinclair  only  applies  to- 
ready  money  which  is  paid  over,  and  has  no 
application  to  moneys  which  happen  to  be  in  the 
hands  of  a  solicitor.  I  know  of  no  reason  why 
any  distinction  should  be  drawn  between  this  502. 
and  any  other  502.  which  a  solicitor  might  have 
received,  for  instance,  from  the  trustees  of  the 
bankrupt's  marriage  settlement.  Under  these 
circumstances  the  only  money  which  the  respon- 
dents are  entitled  to  retain  is  the  sum  of 
42.  Is.  3d.,  and  the  amount  mentioned  in  the 
motion  less  that  sum  most  be  paid  over  to  the 

*™^**®-  Order  accordingly. 

Solicitors  for  the  official  receiver,  Adams  astd 
Adams. 

Solicitors  for  the  respondents,  Morse  and 
Simpson. 


Nov.  13, 17, 18,  and  25, 189a 
(Before  "WrLLiAsrs,  J.) 
Be  G.  S.  Head  ;  Ex  parte  Executobb  OF 
G.  Head,  (o) 
Bankruptcy — Proof- — Joint  and  separate  estates. 
The  executors  of  a  deceased  partner  whose  separate 
estate  was   solvent  and  of  which  there  loas  .a- 
surplus  over  for  the  joint  creditors,  though  not 
sufficient  with  the  joint  estate  to  pay  the  joint 
creditors  in  full,  sought  to  prove  against  the 
separate    estate    of    tne   copartner   which   was 
insolvent  for  money  had  and  received. 

(a;  Keported  by  Waltxb  B.  Yatss,  Esq.,  B«TrMcT.«t-L»w. 
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ReU  ((Mowing  the  proof),  that,  although  the  divi- 
dend received  by  the  tolveni  estate  would  go  to 
the  joint  creditors,  this  was  no  violation  of  the 
rule  which  prohibits  joint  creditors  frovi  proving 
against  separate  estate  until  the  separate  creditors 
hiwe  been  paid  in  full,  as  it  was  only  equitable 
that  such  dividend  should  be  appropriated 
amongst  the  joint  creditors  of  the  insolvent 
partner  and  hie  copartner. 

This  was  a  special  case  stated  pursnant  to  sect. 
97.  sub-sect.  3  of  the  Bankruptcy  Act  1883. 

George  Searle  Head  and  George  Head  carried 
on  business  as  bankers  at  East  Grinstead  under 
articles  of  partnership,  dated  the  2Ist  Feb.  1871. 

Georee  Head  died  the  10th  Dec.  1890,  and  by 
liis  will,  proved  the  12th  Jan.  1891,  appointed 
George  Searle  Head,  William  Alston  Head,  and 
Emma  Taylor  his  executors. 

George  Searle  Head  continued  to  carry  on  the 
business  after  George  Head's  death  under  the 
firm  name  until  the  20th  Feb.  1892,  when  he  sus- 
pended payment,  and  on  the  2l8t  March  1892  a 
i-eceiving  order  was  made  against  him  on  his  own 

Yetition  in  the  Kent  County  Court,  and  on  the 
4th  May  1892  he  was  adjudicated  bankrupt,  and 
two  trustees  in  bankruptcy  were  appointed. 

At  the  commencement  of  the  bankruptcy  there 
remained  in  specie  certain  partnei-ship  assets 
which  the  court  decided  on  the  2nd  Feb.  1893  had 
not  been  converted  into  separate  property  of  the 
bankrupt  at  the  commencement  of  the  bankruptcy. 
There  were  also  a  number  of  joint  creditors  of 
the  partnership. 

The  separata  estate  of  the  bankrupt  and  the 
joint  estate  of  the  partnership  were  each  insolvent, 
but  the  estate  of  George  Head  was  sufftcient  to 
pay  his  separate  creditors  in  full,  and  to  provide 
a  considerable  surplus  for  the  joint  creditors, 
though  not  sufficient  with  the  joint  estate  to  pay 
the  joint  creditors  in  full.  The  only  joint  creditors 
of  George  Head,  deceased,  were  .the  unpaid 
creditors  of  the  partnership. 

The  partnership  assets  were  at  the  death  of 
George  Head  insiiScient  to  satisfy  the  liabilities 
thereof ;  and  during  the  period  between  the  death 
of  GreoTge  Head  and  the  commencement  of  the 
bankruptcy,  during  which  the  bankrupt  carried 
on  the  business,  the  joint  debts  were  largely 
reduced,  but  the  bankrupt  incurred  very  large 
separate  debts. 

At  Greorge  Head's  death  the  accounts  of  many 
cnstomers  wero  largely  overdrawn,  and,  although 
eome  overdrafts  were  reduced  or  extinguished  by 
payments  in  by  the  customers,  others  were 
increased  and  such  customers  since  the  bank- 
ruptcy proved  to  be  insolvent,  and  the  trustees 
in  bankruptcy  alleged  them  to  have  been  insol- 
vent before  George  Head's  death.  On  the  6th 
March  1893  the  executors  of  George  Head 
tendered  a  pi-oof  for  87062.  12g.  3d.  for  money  had 
and  received  against  the  separate  estate  of  the 
bankrupt.  This  proof  was  rejected  by  the  trustees 
in  bankruptcy.  The  question  for  the  opinion  of 
the  court  was,  whether  the  proof  ought  to  be 
admitted,  and,  if  so,  for  what  amount. 

On  the  25th  April  the  following  further  objec- 
tion was  bv  agreement  made  part  of  the  case.  The 
whole  claim  will  be  objected  to  on  the  ground 
that  no  proof  can  be  made  until  all  the  joint 
<5reditors  of  the  late  firm  have  been  paid  in 
full. 


Mair  for  the  applicant. — The  trustees  were 
wrong  in  rejecting  this  proof,  and  the  further 
objection  raised  now  cannot  be  supported.  The 
separate  estate  of  the  banki-upt  and  the  joint 
estate  of  the  partnership  are  both  insolvent,  bat 
Greorge  Head  s  estate  is  solvent  so  tar  as  hia 
separate  creditors  are  concerned,  and  there  is  a 
surplus  for  the  joint  creditors,  though  not  enough 
to  pay  the  joint  creditors  in  full.  The  rule  laid 
down  by  Lord  Loughborough  to  the  effect  that 
separate  assets  belong  to  separate  creditors  will 
not  be  in  the  least  disregarded  by  allowing  this 
proof,  as  it  is  only  fair  taa,t  the  dividend  derived 
from  this  bankrupt's  separate  estate  by  the  sepa- 
rate estate  of  the  copartner  should  go  after  all 
the  separate  creditors  of  that  partner  have  been 
paid  to  the  joint  creditors  of  the  bankrupt  and  his 
copartner. 

Wace  for  the  respondent. — A  partner  cannot 
prove  in  competition  with  his  own  creditors,  and 
therefore  it  is  only  (1)  when  the  joint  creditors 
have  been  paid  in  full,  or  (2)  when  it  is  plain  that 
there  san  be  no  surplus  of  the  separate  estate  to 
go  to  the  joint  creditors  that  one  partner  can 
prove  against  the  separate  estate  of  his  co- 
partner. The  first  condition  has  not  been  fnl- 
nlled  here,  as  the  joint  creditors  have  not  been 
paid  in  full,  and  this  last  condition,  which  was  laid 
down  in  Ex  parte  Topping  ;  Re  Levy  (12  L.  T.  B«p. 
N.  S.  3),  does  not  apply  to  the  case  where  there  is, 
as  h(ere,  a  surplus  of  the  estate  that  is  proving ; 
because  this  really  amounts  to  proof  by  the  joint 
creditors  against  the  insolvent  separate  estate, 
and  by  thu  means  the  separate  creditors  are 
injured,  and  Lord  Loughborough's  rule  of  joint 
assets  for  joint  estates  and  separate  assets  for 
separate  estotes  is  violated. 

Muir  in  reply. — The  question  of  competition 
does  not  arise  nere. 

The  following  cases  were  referred  to : 

Lae»v  V.  HUl,  28  L.  T.  Uep.  N.  S.  86  ;  8  Ch.  441 ; 

Clayton's  case,  1  Mer.  572 ; 

Westy.  Skip,  IVea.  aea.  239; 

Re  Hepburn ;  Ex  parte  Smith,  14  Q.  B.  Div.  394  ; 

Canton  v.  Gordon,  34  L.  T.  Bep.N.  S.  401 ;  1  App. 
Cm.  195 : 

Ex  parte  SKeen ;  Be   Wrighi,  37  L.  T.  Bep.N.  S. 
451 J  6Ch.  Div.  235; 

£x  parte  SiUitoe,  1  01.  A  J.  374 ; 

£z  parte  CoUinge,i  De  O.  J.  &  Sm.  533 ; 

Ex  parte     ^eetcott,  30  L.    T.    Bep.     N.    S.    738; 
9  Ch.  626. 

Cur.  adv.  vult. 
WiLLiAHS,  J. — This  was  a  special  case  stated 
under  sect.  97  of  the  Bankruptcy  Act  1883.  The 
facts  appear  in  the  case  itself,  but  the  question 
raised  was  whether  a  proof  tendered  by  W.  A. 
Head,  one  of  the  executors  of  the  will  of  G.  Head, 
deceased,  against  the  separate  estate  of  George 
Searle  Head,  the  bankrupt,  formerly  in  partner- 
ship with  G.  Head,  ought  to  be  admitted.  The 
trustees  in  the  bankruptcy  of  George  Searle  Head 
have  rejected  the  proof,  and  this  special  case  was 
stated  with  a  view  to  ascertain  whether  that  rejec- 
tion of  the  proof  by  the  trustees  in  bankruptcy 
was  right  or  not.  One  objection  laised  goes  to  the 
whole  proof,  and  that  is,  that  the  separate  estate 
of  Greorge  Head,  deceased,  is  solvent,  and  there 
is  a  surplus  for  the  joint  creditors,  and  if  this 
proof  is  allowed  against  the  separate  estate 
of  GSeorge  Searle  Head,  the  dividend  which  would 
be  received  from  the  separate  estate  of  George 
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Searle  Head  would  be  received  for  the  benefit  of 
and  distribution  amongBt  the  joint  creditors  of 
Greor^  Head  and  George  Searle  Head.    It  is  a 
role  in  the  administration  of  the  estates  of  part- 
ners  that,  although  one  partner  may  prove  against 
the  estate  of  his  co-partner,  he  must  not  do  so  in 
competition  with  his  own  creditors.    He  therefore 
could  so  prove  when  all  the  joint  creditors  have 
been   paid  in  full,  and  it  was  held  in  Ex  parte 
^Popping ;  Re  Levey,  that  he  might  so  prove  against 
the  separate  estate  of  his  copartner,  when  it  was 
plain  that  there  could  be  no  surplus  of  such  sepa- 
rate estate  to  distribute  amongst  the  joint  credi- 
tors.    For  as  by  Lord  Loughborough's  rule  of 
administration  of  partnership  estates  the  joint  and 
separate  estates  are  respectively  appropriated  in 
the  first  instance  to  the  joint  and  separate  credi- 
tors Te^)ectayely,  it  follows  that  jomt  creditors 
can  only  prove  on  the  separate  estates   of   the 
partners,  where  there  is  a  surplus  of  such  estates 
respectively,  and  theiefore  that  a  partner  seeking 
to  prove  against  the  estate  of  his  copartner,  wiu  ' 
only  come  in  competition  with  the  joint  creditors 
who  are,  of  course,  his  own  creditors,  in  cases  where 
the  separate  estate  will  yield  a  surplus ;  such  proof 
was  no  breach  of  the  rule  against  a  partner  proving 
in  competition  with  his  own  creditors.    It  was 
suggested  in  Laeey  r.  Hill  that  this  principle  laid 
down  in  Ex  parte  Topping  had  no  application  in  a 
case  where  tnere  was  a  surplus  of  the  estate  of  the 
partner  on  whose  behalf  the  proof  was  tendered 
becanse  it  was  said  that  in  such  a  case  to  allow 
the    proof  would  be    really  to  allow  the  joint 
creditors  to  come  upon  the    insolvent  separate 
estate  of  the  partner,  against  whose  estate  the 
proof  was  tendered  to  the  detriment  of  the  sepa- 
rate creditors  of  that  partner,  and  in  violation  of 
Lord  Loughborough's  rule.    This  contention  has 
nothing  to  do  with  the  rule  about  a  man  not  com- 
peting with  his   own  creditors.     It   is  merely  a 
contention  that  one  partner  ought    not    to  be 
allowed  to   prove    against    another,   whei'e    the 
result  of  the  proof  will  be  to  benefit  the  joint 
creditors  at  the  expense  of  the  separate  creditors, 
because  to  allow   such   a  proof  in    such  a  case 
would  be  to  disregard  the  branch  of  Lord  Lough- 
borough's rule  wmch  appropriates  separate  assets 
to  separate  creditors,  but  the  answer  to  this  seems 
to  me  to  be  that  Lord  Loughborough's  rule  was 
satisfied,  when  proof  was  made  by  one  partner  as 
a  separate  creditor  on  the  separate  assets  of  the 
oth^  partner,  pari  passu,  with  the  other  separate 
creditors  to  the  exclusion  of  the  joint  creditors. 
The  equity  between  the  partners  on  which  Lord 
Loughborough's  rule  is  ba«ed  is  satisfied,  when  the 
icdnt  assets    are    appropriated  primarily  to  the 
joint  liabilities  and  the  separate  assets  to  the 
separate  liabilities.    The  partner  whose  estate  id 
insolvent  cannot  say  that  it  is  inequitable  that  the 
dividend  derived  from  his  separate  estate  which  is 
paid  on  the  debt  which  he  owes  his  partner  should 
be  appropriated  after  payment  in  full  of  the  sepa- 
rate cremtors  of  the  partner  whose  estate  is  sol- 
vent amongst  the  joint  creditors  of  himself  and 
such  partner.    The  fact  is,  that  by  the  time  the 
dividend  has  reached  the  joint-creditors  it  has 
ceased  to  be  separate  estate  of  the  partners  out  of 
whose  estate  it  is  paid,  and  his  separate  creditoi-s 
have  no  longer  any  interest  in  it,  and  cannot  be 
said  to  be  robbed  of  it.    The  confusion  arises 
from  tteating  the  separate  creditors  of  the  two 
partners  as  one  constituency,  who  have  a  right  to 


the  separate  assets  of  the  two  partners  in  priority' 
to  the  joint  creditorsi  whereas,  in  truth,  the  sepa- 
rate creditors  of  each  partner  are  a  separate  con- 
stituency and  the  separate  creditors  of  one  partner 
have  no  interest  in  the  separate  estate  of  the  other 

^  '    Proof  admitted  for  a  reduced  amount. 

Solicitor  for  the  applicant,  Morrisons. 
Solicitors    for   the   respondent,  Linklater  and 
Son. 


PROBATE,  DIVORCB,  Am>  ADMIBALTT 
DITISION. 

PBOBATE   BUSINESS. 

Sept.  13  and  Bee.  4, 1893. 

(Before  Ba.sne8,  J.) 

In  the  Goods  of  Gabnett  (deceased),  (a) 

Testamentary  papers — Validity — Ineorporaiioni— 
Refusal  of  probate. 

The  testator  called  two  witnesses  into  hia  roout, 
informed  them  that  be  had  made  certain  ^altera- 
tions in  his  will  which  he  said  wot  in  a  drawer 
of  the  writing-table,  at  which  he  was  sitting,  and 
he  asked  them  to  leitness  his  signature.  The 
document  lying  before  him,  written  by  himself 
upon  blue  paper,  was  then  duly  executed  and 
attested  as  a  will.  The  untnesses  never  saw  and 
never  attested  any  other  document  for  the  de- 
ceased. The  document  appointed  no  executor, 
and  contained  no  bequest,  but  referred  to 
"papers  No.  1,  2,  3,  4,  5,  and  6,"  as  having  been 
stmCed  by  the  deceased  in  the  presence  of  the 
intnesses.  After  the  death,  certain  holograph 
papers,  bearing  those  respective  nunibers,  and 
with  variou*  dates  antecedent  to  the  blue  paper. 


Upon  application  by  the  executors  for  probate  of 
all  tne  documents : 

Held,  that  a*  the  numbered  papers  were  not  identi- 
fied toith  the  description  given  in  the  attested 
paper,  in  such  a  way  ax  to  exclude  the  possibility 
of  mistake,  they  toere  not  incorporated  with  that 
paper  s 

Held  also,  that  as  the  attested  paper,  by  itself,  was 
inoperative,  probate  of  it,  as  well  as  of  all  the 
other  documents,  should  be  refused. 

MoTiOK  by  an  executor  for  probate  of  certain 
documents. 

Bobert  Gamett,  late  of  Valley  Field,  King's 
Lynn,  in  the  county  of  Korf  oik,  <jjed  on  the  Imb. 
July  1893,  at  Anningdon  Hall,  near  Tamworth,  in 
the  county  of  Stafford,  a  widower,  leaving  sons 
and  daughters  of  full  age,  and  grandchildren,  the 
children  pf  a  deceased  son,  also  of  full  age. 

After  the  death  of  the  said  Bobert  Gamett,  a 
blue  paper  and  six  documents,  numbered  1,  2,  3, 
4,  5,  and  6,  respectively,  were  found  by  Herbert 
Ganiett,  one  of  the  sons,  in  the  deceased's  strong 
box.  They  were,  when  found,  in  an  envelope,  on 
which  was  written,  "My  last  will,  1890,'  and 
which  was  fastened  down  with  adhesive  stamp 
paper.  Herbert  Gamett  handed  the  envelope, 
unopened,  to  his  brother.  Colonel  Albert  Peel 
Gamett,  who  opened  it  in  the  presence  of  several 
members  of  the  family,  when  it  was  found  that 

(a)  Beported  bj  H.  Dvklei-Obazebsooi,  Esq.,  BuTlster-kt-L*w 
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the  seven  documents  were  all  separate  the  one 
Irom  the  other. 

The  seven  documents  in  question,  which  were  all 
Lolograph,  were  as  follows  : 

No.  1. — HemoraDdnm  for  my  execators. — Valley  Fiald, 
fingr'a  Lynn,  Jan.  5,  1883. — In  oonsideration  of  my 
tiaTing  already  given  the  following  gams  to  the  following 
memberB  of  my  family,  viz. :  To  Albert  Peel  Oamett 
«00(».,  Bmily  Bedford  lOOOi.,  Bobert  John  Oarnett 
TOOOt.,  Frederick  Willook  Gamett  50001.,  and  nothing  to 
nny  yoongeat  eon  Henry  Feroy  (himett,  I  hereby  reqaire 
and  authorise  yoa  to  retain  in  yonr  hands  and  hold  as 
trustees  for  the  benefit  of  my  said  son  Henry  Percy 
Oarnett,  the  sum  of  10001.  (one  thousand  pounds),  being 
a,  first  charge  upon  my  estate  after  payment  of  what 
may  remain  due  hj  me  to  the  trustees  of  Mrs.  Frances 
Fisher,  and  the  discharge  of  all  my  legal  debts  and 
ftmeral  expenses.  Farther,  that  the  annual  sam  to  be 
paid  to  my  sou  Edward  Peel  Gamett,  he  501.  (fifty 
pounds).  This  is  very  small,  and  nobody  can  desoribe 
zay  feelings  in  thus  reducing  the  annuity  to  so  good  a 
liwn.  But  poverty  alone  is  the  oause,  and  however  mis- 
takeu  I  may  think  his  religious  creed  to  be,  I  shall 
always  regard  him  as  truly  good  and  estimable.  He  is 
well  worthy  of  his  hire,  as  a  faithfal  labourer  in  the 
■vineyard,  and  will  not  suffer  becanse  my  beqnest  is  a 
mere  pittance.  Herbert  must  not  think  I  have  forgbtten 
him  becanse  I  do  not  name  him  specially.  No  father 
«ouId  have  a  better  son.  He  is  in  a  comfortable  position, 
And  not  deprndent  like  Henry  Percy.  I  wish  him  to 
Aocept  from  me  whatever  there  may  be  at  Valley  Field, 
belonging  to  me  in  famiture,  linen,  wine,  or  pictures. 
The  plate  I  wish  to  go  to  the  estate,  but  the  clock  in  my 
>smolang-room  to  go  to  Herbert. — Robket  Gabnett. — 
Oct.  18,  1884. — I  wish  all  my  plate  to  be  divided  equally 
.  between  my  cons  Albert  Peel  Gamett  and  Herbert 
<Jarnett. — Bobekt  Gaejtett. 

No.  2.— Valley  Field,  Lynn,  Jan.  3,  1886.— I  hereby 
give  for  their  sole  use  and  profits  to  my  sons,  Albert 
Peel  Oamett  and  Herbert  Gamett,  to  be  divided  in 
«qBal  parte,  the  whole  of  the  plate  and  plated  property 
ilielonging  and  now  at  Valley  Field,  with  the  full  under- 
standing  that  the  whole  ot  it  is  to  remain  at  Valley 
field  dnring  my  lifetime. — Bobebt  Gabnbtt. 

No.  3.— Memorandum,  Nov.  17, 1887.— I  am  in  debt  to 
Mr.  Wm.  Hayes,  of  Ajifaton  Hayes,  Cheater,  to  the 
value  of  6000i.  (aiz  thousand  pounds).  For  this  debt  he 
ixoidM  as  security  my  100  shares  of  1001.  each  in  G. 
8key  and  Co.,  and  also  a  policy  of  insurance  on  the  life 
of  William  Muir.  On  the  decease  of  tiiis  William  Mnir, 
llr.  Hayee,  or  his  executors,  will  receive  from  the  in- 
;sniance  company  what  may  be  due,  probably  quite  50001. 
.  As  I  am  joint  owner  of  this  policy  with  my  brother 
CJharles  Garaeit,  my  debt  to  Mr.  Hayes  would  be 
reduced  to  35001.  In  that  case  an  arrangement  might 
lie  made  to  pay  off  the  ~hole  remaining  debt  by  sale. of 
A  portion  oi  tiie  100  shares.  This  would  depend  upon 
the  prosperity  or  otherwise  of  G.  Skey  and  Co.  Should 
enoh  a  sale  be  possible  I  wish  my  exeontors  to  effect  it, 
of  what  they  consider  a  fair  price  is  offered.  Any  shares 
<of  these'lOO  in  G.  Skey  and  Co.),  which  may  remain 
after  paying  Mr.  Hayes  in  full,  I  wish  to  be  divided 
equally'  belnreen  my  daughter  Emily  Bedford,  and  my 
flAli  Heniy  Peioy  Ganiett.  In  oonsideration  of  this  act 
I  revoke,  my  bequest  of  1000(.  to  Henry  Peroy  Gamett, 
oontained  in  a  memorandum  dated  Jan.  5, 1883. — Bobskt 
•<1akhitt,  Valley  Field. 

No.  4.— I  hereby  beqaeath  to  m]r  son  Herbert  Gamett 

my  gcdd  Geneva  watch.  Also  my  violoncello,  by:  Eosster, 

.-and  all  my  mnaio  books.— Bobcrt  Oaanbxt.-^Auc.  14, 

.  ISSa.—VaOBs  Field.— Th«  watch  to  go  to  Albert  Peel 

<itamett,  Jan.  8,  1890. 

No^  5.— Further  memorandum,  Jan.  8, 1890. — It  is'my' 
<lesire  that  in  the  event  of  mjr  deceftse  prior  to  the 
termination  of  the  existing  deed  of  partnership  of 
William  Mnir  and  Co.,  my  executors  should  n«it  be 
entitled  ,to  miore  than  10  (ten)  p.  cent,  of  the  profits 
.  instead  of  15  (fifteen)  p.  cent.,  and  that  the  five' p.  cent, 
'thus  withdrawn  be  added  to  Herbert  GaTtiett'S' share, 
which  will  then  be  20  p.  cent. — Eobket  GAUNBtT, 
VaUey  Field. 

No.  6.--\  hereby  bequeath  to  my  son  Edmund  Peel 
'Oamett  1001.  (one  hundred  ponnasi,  to  my  danghtei 
Frances  Fisher   lOOi.  (one   hundred  pounds),    to  my 


daughter-in-law  Annie  Gamett  SOI.  (fifty  pounds).     All 

Srofits  dae  to  my  estate  from  the  busineae  of  William 
luir  and  Co. ,  to  be  equally  divided  amongst  my  three 
children.  Albert  Peel  Oamett,  Emily  Bedford,  and 
Henry  Percy  Gamett.  I  appoint  my  sons  Albert  Peel 
Garnett  and  Herbert  Garnntt  my  residuary  legatees. — 
BoBiBT  Gabnctt,  Valley  Field,  Jan.  8,  1890. 

The  inclosed  papers  No.  1,  2,  3,  4,  5,  6,  were  signed 
by  Bobert  Garnett,  the  testator,  in  the  joint  presenoa  of 
us  who  thereupon  signed  our  names  in  his  and  each 
other's  presence. — Bobsst  Gaknett,  Valley  Field, 
Feb.  5,  1890.  Fbedeeick  Daws,  gardener,  Valley 
Field,  King's  Lynn.  Zebedee  Bust,  coachman.  Valley 
Field,  King's  Lynn. 

The  attesting  witnesses,  in  their  joint  affidavit, 
stated : 

The  deceased  called  us  into  hia  room  and  sa'd :  "  I 
have  made  certain  alterations  in  my  will,  and  I  waot 
yon  both  to  witness  my  signature."  He  farther  R«td  : 
"  The  will  is  in  this  drawer,"  pointing  to  the  drawer  of 
the  library  table  at  which  he  was  sitting.  Wa  are 
quite  clear  that  no  papers,  except  the  one  bearing  ocr 
signatures,  were  shown  to  us ;  nor  did  the  deooaeed 
sign  any  paper,  ezoept  the  one,  iu  our  presence.  No  one 
else  was  present. 

Searle  now  moved  the  court  to  decree  probate 
of  the  attested  paper  and  of  the  documents 
numbered  1  to  6,  therein  mentioned,  as  together 
constituting  the  last  will  of  the  deceased.  A 
correct  summary  of  the  authorities  applicable 
to  this  case  is  to  be  found  in  Williams  on  Execu- 
tors, 9th  edit.,  86. 

E.  A.  Jennings  appeared  for  Mrs.  Emily  Bedford, 
the  remaining  puxy  interested,  and  stated  that 
she  would  snomit  to  any  order  that  the  court 
might  think  fi.t  to  make  on  this  motion. 

Dee.  4. — BASifKB,  J. — Having  regard  to  the 
passage  to  which  Mr.  Searle  has  been  good  enough 
to  call  my  attention  from  Williams  on  Executors. 
9th  edit.,  p.  86 :  "  But  the  reference  must  be 
distinct,  so  as,  with  the  assistance  of  parole  evi- 
dence when  necessary  and  properly  admissible,  to 
exclude  the  possibility  of  mistake ;  and  the  paper 
referred  to  must  be  already  written;"  also,  the 
note  to  that  paragraph,  which  is,  "  Where  a  will 
refers  to  a  paper,  such  paper  cannot  be  incoipo- 
rated  with  the  will  unless  it  be  clearly  identified 
with  the  description  of  it  given  in  the  will,  and  be 
shown  to  have  been  in  existence  at  the  time  the 
will  was  executed.  Both  these  matters  must  be 
established,  and  though  there  'may  be  no  doubt 
about  the  former,  unless  the  latter  also  is  proved, 
there  can  bo  no  incorporation  of  the  paper  with 
the  will,"  I  have  come  to  the  conclusion,  having 
regard  to  the  verbiage  of  the  attested  document. 
that  the  six  papers,  Nos.  1  to  6,  are  not  shown 
to  be  incorporated,  so  as'  to  exclude  the  possi- 
bility of  mistake,  and  are  not  shown  to  be  clearly 
identified  with  the  description  given  of  them 
in  the  blue  paper.  The  latter  describes  them 
as  having  been  signed  by  the  testator  in  the 
joint  presence  of  the  attesting  witnesses;  but. 
accordmg  to  the  affidavit  of  those  witnesses,  no 
papers  were  signed  by  the  testator  in  their 
presence,  and,  if  I  recoUeot  rightly,  no  one  of  tiie 
papers  was  produced  to  them,  except  the  blue  paper 
which  they  did  attest,  and  which  they  saw  him  sign. 
All  the  testator  seems  to  have  said  to  them  was  sttb- 
stantially  :  I  have '  made  certain  alterations  in  my 
will,  and  they  are  in  this  drawer,  and  I  want  you 
both  to  witness  my  ugnature.  '  The  will  which  he 
said  was  in  the  drawer  is  not  shown  neoessarily 
to  have  been  the  six  papers  which  it  is  now  souriit 
to  incorporate.     It  may,  perhaps,  be  that  they 
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in  «ziBtence  at  the  time,  and  that  they  were 
tJaen  in  the  drawer  which  the  testator  indicated  to 
the  witneaaes.  But,  in  my  opinion,  in  order  that 
a '  docnmentv  which  doea  not  itself  contain  the 
terms  of  (he  wiU,  should  be  allowed  to  incorpo- 
mte  other  documents,  the  two  propositions  men- 
tioned in  Williams  on  Executors  {libi  sup.)  must 
be  aatisfied ;  and  they  cannot  in  this  case  be 
shown  to  have  been  really  complied  with.  For 
that  reason,  coupled  with  what  I  have  already 
said  about  the  description  in  the  executed  docu- 
ment, the  conchision  to  which  I  have  come  is, 
that  these  documents  ought  not  to  be  admitted 
to  probate.  The  executed  paper  is  inoperative, 
and  none  of  the  documents  ought,  in  my  judg- 
nxent,  to  be  admitted  to  probate. 

Probate  refitted. 
Solicitors :  for  the  applicants,  G.  Thatcher ;  for 
Mrs.  Bedford,  one  of  the  children  of  the  deceased, 
C.  A.  Jennings,  agent  for  J.  and  C.  Bobinaon  and 
WiUcins. 


DIVOBCE    BUSINESS. 
Dee.  6  and  9, 1893. 
(Before  Baknes,  J.) 
Edwakds  v.  Edwards  akd  Fkancis.  (a) 
Dtvoree — Verdict  of  adultery  against  respondent 
and    co-respondent,     and    of    cruelty     against 
petitioner — Discretional  bar — Divorce  Aet  1857 
{•20  4  21    Viet.   c.  85),  «.   31  — Decree   ni»  — 
Petitioner  ordered    to    secure  maintenance  for 
respondent  dtim  sola  et  casta  vixerit. 

7a  a  suit  by  a  husband  for  divorce  the  jy/ry  found 
that  the  respondent  and  co-respondent  had 
eotnmiUed  adultery,  and  that  the  petitioner  had 
been  guilty  of  eruelty  towards  hie  wife,  but  they 
leere  not  a«ked  to  give  and  did  not  give  any 
verdict  as  to  whether  the  cruelty  of  the  petitioner 
had  conduced  to  the  adultery  of  the  wife. 
The  Court,  being  satisfied  thai  the  aduUery  of  the 
respondent  had  not  been  brought  about  by  the 
cruelty  of  the  petitioner,  pronounced  a  decree 
nisi,  in  eiWue  of  the  discretion  conferred  by  the 
Divorce  Aet  ISS?  (20  &  21  Vict,  c.  85),  s.  31,  but 
directed  that  the  decree  should  not  be  made 
(Asolute  unless  and  until  the  petitioner  executed 
a  deed,  securing  to  his  wife,  for  her  maintenance, 
a  sum  of  361.  per  annum — the  deed  to  contain  a 
clause  that  the  said  allowance  should  only  be 
payable  dum  sola  et  casta  vixerit. 
Badham  e.  Badham  and   Oorst  (62  L.  T.  Rep. 

N.  8.  6^  followed. 
Lander  v.  Lander  (64  L.  T.  Rep.  N.  8. 120;  (1891) 

P.  161)  distinguished. 
This  was  a   case  ufwn  further  consideration  as 
to  the  verdict  of  a  jnrr  finding  the  respondent 
and  co-respondent  guilty  of  s^nltery,  and  the 
petitioner  guilty  of  cruelty. 

Leopold  Alexander  Edwaxds,  the  petitioner, 
Tad  married  to  the  respondent,  Eliza  Edwards,  on 
the  26tfa  July  1873,  and  one  child  was  bom  in  1887 
ianie  of  the  marrif^e.  Another  child  was  bom 
after  the  date  of  the  petition,  but  its  paternity 
was  denied  by  the  petitioner,  who  was  a  farmer, 
pws«es«ed  of  small  private  means.  The  respondent 
waa  a  farmer's  daughter. 

The  petition  was  filed  early  in  1893,  and  alleged 
tiiat  the  respondent  and  co-respondent  had 
«)  Beponel  bjr  H.  Dl'BLST  Ubazibkook,  Eaq., B«rrlat«r-tt-L»w. 


committed  adultery  in  the  months  of  May,  Jane, . 
and  September  1892. 

The  respondent,  in  her  answer,  denied  ihe 
adultery,  and  alleged  that  on  frequent  occasions 
in  the  years  1^5  and  1886  the  petitioner 
committed  adulteir  with  a  certain  wom^,  and 
that  in  the  year  1892  he  committed  adultery  witb 
another  woman.  The  answer  also  contained 
allegations  of  cruelty  and  violent  conduct  towards, 
the  respondent. 

The  chief  of  these  allegations,  shortly  stated, 
were  the  following  :  Nov.  12, 1885,  blow  in  the  face; 
Aug.  25,  1886,  blow  and  threw  carving  knife  at> 
respondent ;  Sept.  5,  1886,  petitioner  bound  over 
to  Keep  the  peace  for  six  months;  Sept.  1891, 
violent  assault,  blow  in  the  face,  threats ;  on 
other  occasions  turned  her  and  infant  child  out  of 
doors  at  night ;  blows  and  threatenine  language ; 
Dec.  17, 18921,  threatened  to  murder  the  respondent, 
and  behaved  violently  towards  her,  under  circum- 
stances hereinafter  mentioned.  , 

The  respondent  left  her  husband  on  the  2nd  Nov. 
1892,  and  on  the  12th  Nov.  he  summoned  her  for 
stealing  some  clothes,  which  she  stated  that  she 
had  taken  for  herself  and  her  child.  This 
summons  was  withdrawn. 

On  the  10th'  Dec.  1892  the  petitioner  summoned 
his  wife  for  stealing  a  pony  which  he  alleged  to 
be  his  property.  The  summons  was  adjourned, 
for  a  week,  and  on  the  17th  Dec  1892  it  was  dis- 
missed, the  magistrate  ordering  that  the  pony 
.shoold  be  restored  to  her.  That  same  night,  th» 
petitioner,  accompanied  by  several  men  wei^t  io 
the  house  where  the  respondent  was  staying, 
threatened  her,  broke  open  the  stable  and  to(^ 
the  pony  away  again.  In  consequence  of  this  thes 
petitioner  was  summoned  by  his  wife,  and  on  the 
I9th  Dec.  he  was  bound  over  in  a  sum  of  502., 
with  one  surety  of  502.  to  keep  the  peace  for 
twelve  months. 

The  case  came  on  before  Barnes,  J.  and  a  jnty, 
and  on  the  18th  Nov.  1893  the  jury  found  that 
the  respondent  and  co-respondent  had  committed 
adultery  ;  that  the  petitioner  had  not  committed 
adultery,  but  that  he  had  been  guilty  of  cruelty 
towards  the  respondent.  The  jury  were  then 
discharged,  and  on  the  9th  Dec.  the  case  eam» 
before  the  court  for  further  consideration. 

Deane  tar  the  petitioner.  —  The  court  should 
exercise  its  discretion  by  pronouncing  a  decree 
nisi.  If  it  sees  fit  to  order  the  petitioner  to  make 
the  respondent  an  allowance,  he  would  be  wiUing- 
to  do  so.  The  petitioner  states  that  his  income- 
is  only  1262.  14«.  5ei.  per  annum,  and  that  tb» 
costs  of  the  trial,  which  he  will  have  to  bear, 
amount  to  over  3002. 

Barnard  for  the  respondent. — The  figures  givea 
by  the  petitioner  cannot  be  accepted,  but  it  i» 
not  necessary  for  present  purposes  to  determine 
the  exact  amount  of  the  petitioner's  income. 
Since  the  registrar  dealt  with  that  matter  upon 
the  petition  for  alimony  pehdente  lite,  the  only 
deduction  to  be  made  from  capital  is  the  sum  of 
about  3002.,  which  the  petitioner  says  he  wUl  have 
to  pay  for  coete.  The  registrar  allotted  alimcNay 
pending  suit  at  the  rate  of  15«.  per  week.  That' 
is  a  bare  maintenance,  and  the  court,  if  it 
pronounces  a  decree  niei,  should  order  that  the 
petitioner  secure  that  amount  to  the  respondent. 
If  the  petitioner  will  not  consent  to  do  that,  the 
court  ought  to  dismiss  the  petition.    Ina,great  ^ 


Digitized  by ' 


>8' 


40-VoI.  LXX.,  N.  S.] 

THE  LAW  TIMES. 

[Much  3,  18M. 

Div.] 

Edwabds  v.  £dward8  and  Fkancis. 

[DiT. 

number  of  cases  where  a  husband  has  been  the  ' 
jwtitioner,  and  where  cruelty  has  been  proved 
aKainst  him,  the  court  has  granted  him  a  decree 
nisi,  but  always  upon  condition  that  the  decree 
should  not  be  made  absolute  until  a  proper 
proyision  should  hare  been  made  by  him  lor  the 
future  maintenance  of  the  respondent.  Every 
case  must,  however,  depend  on  its  own  facts.  The 
cruelty  proved  in  this  case  was  of  a  verr  serious 
character,  and  the  words  of  20  &  21  Vict.  c.  S5, 
8.  31  make  it  immaterial  that  some  of  the  acts  of 
cruelty  were  condoned.  In  Stoker  v.  Stoker  (60 
L.  T.  Rep.  N.  S.  400;  14  P.  Div.  60)  where  both 
tiie  petitioner  and  respondent  were  found  guilty 
of  adulteiy,  the  court  dismissed  the  petition. 
[Babnes,  J. — The  language  of  Butt,  J.  in  that 
case  is  also  applicable  to  cruelty.]  Even  if  all 
the  cruelty  had  been  condoned  that  would  not  be 
material  to  the  present  application :  (Story  v.  Story 
and  O'Connor,  57  L.  T.  Rep.  N.  S.  536 ;  12  P.  Div. 
196.)  The  petitioner  in  the  present  case  was 
summoned  on  three  separate  occasions  for  cruelty 
to  his  wife ;  in  1885  he  was  bound  over  to  keep 
the  peace ;  in  1888  the  summons  was  withdrawn 
upon  an  agreement  for  a  separation  being  entered 
into  ;  and  in  1892  he  was  again  bound  over.  The 
last  act  of  cruelty  was  committed  after  the  final 
separation.  It  is  no  doubt  better  in  the  wife's 
interests  that  an  allowance  should  be  made  for 
ber  maintenance,  and  if  that  is  done  she  does  not 
oppose  the  granting  of  a  decree.  The  jury  were 
judges  of  the  facts,  and  the  ie8x>onaent  feels 
bound  to  accept  the  verdict  of  adultery  which  has 
'been  given  against  her.  But  if  the  petitioner 
refuses  to  make  her  an  allowance,  the  Court  ought 
to  dismiss  the  petition.  [Babnbb,  J. — Is  there 
any  reported  case  which  indicates  the  class  of 
cruelty  or  the  lines  upon  which  the  discretion 
conferred  bj  sect.  31  has  been  exercised  in  such 
cases  as  this  P]  If  the  court  is  of  opinion  that 
the  cruelty  of  the  petitioner  has  actually  brought 
about  the  adultery  of  the  respondent  it  ought  to 
clismiss  the  petition.  If  the  court  is  not  satisfied 
Tipon  that  point,  then  the  discretion  may  be 
exercised  in  favour  of  the  petitioner.  The  jury 
did  not  find  as  a  fact  that  the  cruelty  conduced 
to  the  adultery.  Cruelty  by  a  petitioner  does 
mot  stand  on  the  same  footing  as  adultery : 

BorehamT,  Boreham,  L.  Bep.  1  F.  &  D.  77  ; 
Jjempriert v. Lempriere and Roehel, L. Bep.  IP.  & D. 

[Barnes,  J. — But  in  each  of  those  cases  some- 
thing more  than  cruelty  was  established  against 
the  petitioner.  Is  there  no  reported  case  showing 
how  the  court  has  exercised  its  discretion  where 
cruelty  only  has  been  established  against  a 
petitioner  P] 

Durley  Qrazebrook  {amieut  eurise)  referred  to 
Badham  v.  Badham  and  Oont  (62  L.  T.  Bep.  N.  S. 
663). 

Barnard. — If  the  court  decides  to  exercise  its 
discretion  by  granting  a  decree  and  ordering  an 
allowance,  the  deed  oy  which  the  allowance  is 
secured  should  not  contain  a  dum  tola  et  eatta 
clause.  The  late  President  repeatedly  expressed 
.disapproval  of  the  dum  casta  clause,  and  the 
-former  President  (Lord  Hannen)  in  Lander  v. 
Lander  (64  L.  T.  Rep.  N.  S.  120  ;  (1891)  P.  161), 
•directed  an  allowance  to  be  made  by  the  petitioner 
to  his  guilty  wife  without  any  restriction  as  to 
her  future  condition  or  mode  of  life. 


Deane  in  reply. — If  a  dum  casta  clause  were 
not  to  be  inserted  it  would  be  tantamount  to 
saying  that  the  respondent  and  co-respondent 
might  go  and  live  together,  and  that  the  petitioner 
must  contribute  to  their  maintenance.  As  to  the 
cruelty,  the  wife  continued  to  live  in  the  same 
house  with  her  husband  until  the  final  separation 
in  Nov.  1892,  and  she  was  not,  therefore,  in  fear  of 
her  life.  Her  condonation  of  all  previous  acts  of 
cruelty  was  an  absolute  blotting  out  of  thoee 
offences : 

Bemtttin  v.  Bem«(«in,  09  L.  T.  Bep.  K.  S.  513 ; 
(1893)  P.  292. 

Cur.  adv.  vuU. 

Dee.  9. — ^Babnes,  J.,  after  stating  the  tajets. 
said : — The  question  then  comes  to  be  one  for 
decision  under  sect.  31  of  the  Divorce  Act  1857 
(20  &  21  Yict.  c.  85),  and  I  am  asked  to  exercise 
my  discretion  in  favour  of  the  petitioner,  under 
the  proviso  of  that  section.  A  number  of 
authorities  were  cited  in  the  course  of  the  argu- 
ments, but  for  the  purposes  of  this  judgment  I 
need  only  refor  to  one  or  two  of  the  cases.  In 
Pearman  v.  Pearman  and  Burgest  (1  Sw.  &  Tr. 
601)  the  Judee  Ordinary  said :  "  As  the  jury  have 
found  that  the  petitioner  has  proved  his  charge 
of  adultery,  and  also  that  he  has  been  goilty  of 
cruelty,  the  court  has  now  to  exercise  the  cQscreition 
given  it  by  the  thirty-first  section.  If  there  were 
reasons  to  believe  tliat  the  misconduct  of  the  wife 
had  been  caused  by  the  misoonduot  of  the  husband, 
it  would  have  exercised  that  discretion  by  refusing 
a  decree  for  dissolution  of  marriage."  In  Letnpriere 
V.  JJempriere  and  Roebel  (L.  Bep.  1  P.  &  D.  569) 
I  find  that  Lord  Penzance  says  this :  "  I  am  aware 
that  in  the  Ecclesiastical  Court  there  is  more 
than  one  decision  that,  by  way  of  compensaMo 
criminis,  cruelty  is  no  a,n8wer  to  adultery.  At 
the  same  time  were  are  passages  to  be  found  in 
one  judgment  'at  least  which  tend  to  make  it 
doubtful  whether  such  a  rule  would  be  applied 
where  the  cruelty  preceded  and  brought  aoout 
the  adultery."  That  was  a  suit  by  the  huslHaid 
for  dissolution  of  marriage,  and  it  was  established 
that  the  wife  was  guilty  of  adultery  and  the 
husband  of  cruelty,  and  of  misconduct  condncing 
to  her  adultery.  The  court  refnsedto  amend  the 
husband's  petition  by  allowing  a  prayer  for 
judicial  separation  to  be  substituted,  and  it  was 
dismissed.  But  in  Badham  v.  Badham  and  Gortt 
(62  L.  T.  Bep.  N.  S.  663),  to  which  Mr.  Grazebrook. 
as  amicus  curirn,  referred  me,  where  the  wife  had 
obtained  a  decree  of  judicial  separation  on  the 
ground  of  her  husband's  cinielty,  and  the  husband 
subsequently  petitioned  the  court  to  dissolve  the 
mai-riage  on  the  ground  of  adultery  committed 
by  his  wife  after  the  decree  for  judicial  separation. 
Lord  Hannen  exercised  his  discretion  in  favour 
of  the  husband,  and  granted  him  a  decree.  There 
is,  therefore,  no  doubt  that  there  have  been  cases 
in  which,  notwithstanding  that  cruelty  on  the  part 
of  the  petitioner  has  been  proved,  the  court  has 
pronounced  a  decree  nisi.  This,  as  was  pointed 
out  in  Pearman  v.  Pearman  (1  Sw.  &  Tr.  601),  has 
been  done  more  particularly  in  cases  where  the 
cruelty  established  against  a  petitioner  has  not 
been  of  such  a  nature  as  to  have  brought  about 
the  misconduct  of  the  respondent.  When  one 
considers  the  last  sentence  of  sect.  31  of  the 
Divorce  Act  1857,  it  rather  favours  the  view  that 
there  are  cases  in  which,  although  cruelty  has 
been  found,  -yet  the  court  would  in  some  instances 
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exeroiae  the  discretion  conferred  upon  it  hj  the 
Act  in  favour  of  the  petitioner.  Looking  at  all 
the  circumstances  of  this  case,  and  taking  into 
account  the  fact  that  there  was,  here,  no  finding 
that  the  husband's  cruelty  in  any  way  conducM 
to  his  wife's  adultery,  I  have  come  to  the 
ooodasion  that  I  may  properly  exercise  my  dis- 
cretion bv  pronouncing  a  decree  nisi,  especially 
inTiewof  the  fact  that  it  is  not  resisted  by  the 
-wife.  I  have,  however,  been  asked,  and  I  think 
rightly  asked,  by  her  counsel  to  impose  upon  the 
hnsbaiid  terms  in  connection  with  the  decree. 
Then  comes  the  question,  what  terms  ought  I, 
imdenr  sect.  32  of  the  Divorce  Act  1857  to  impose 
upon  him?  I  have  been  asked  to  suspend  the 
decree  until  the  husband  shall  have  seonred  to 
his  wife,  by  deed,  to  the  satisfaction  of  the  court 
a  proper  maintenance  for  her  future  support; 
and  I  have  also  been  asked  to  direct  that  the 
deed  should  not  contain  a  clause  dum  sola  et  casta 
vixerit.  On  the  other  hand,  the  husband  asks  me 
to  insert  that  cl|iuse  in  the  deed.  Exercising  my 
beet  judgment  on  these  two  points,  I  have  come 
to  the  conclusion  that  the  amoiuit  of  the  allowance 
which  the  husband  ought  to  secure  to  his  wife, 
imder  sect.  ^  of  the  Act,  should  be  the  same  as 
the  registrar  ordered  as  alimony  pendente  lite, 
namely,  361.  a  year ;  and  I  think  that,  having 
regard  to  the  general  features  of  this  case,  the 
dum  sola  et  casta  clause  ought  to  be  inserted. 
I  pronounce  a  decree  nisi,  but  direct  that  it  shall 
not  be  made  absolute  unless  and  until  the  peti- 
tioner has  secured  to  the  respondent,  by  a  proper 
deed,  the  sum  of  362.  per  annum,  dum  sola  et 
etata  vixerit. 

Solicitors  for  the  petitioner,  /.  T.  Bossiter, 
agent  for  E.  B.  Tt<2ey,  Bath. 

Solicitors  for  the  respondent,  Meredith,  Roberts, 
and  Mills,  agents  for  Basil  A.  Dyer,  Bath. 


CBOWV  CASES  BESEBVED. 

Saturday,  Dee.  16, 1893. 
(Before     Lord     Colebidoe,     C.J.,     Mathew, 
Gbantbam,  Lawbance,  and  Coixins,  JJ.) 
Beg.  v.  Ttbeli..  (a) 
Criminal    law — Aiding  and   abetting — Soliciting 
and    ineitituf — Offence    against   Criminal  Law 
Amendment  Act  1885— CrijntnaK<y  of  girl  under 
sixteen—^  i  49  Vict.  e.  69,  s.  5. 
A  girl  under  the  age  of  sixteen  cannot  be  convicted 
of  aiding  and   abetting   the    commission  upon 
herself  of  an  offence  against  the  Criminal  Lavo 
Amendment  Act  1885,  nor  can  she  be  convicted 
of  sclidting  and  inciting  a  male  person  to  commit 
■such  an  offence  upon  her. 
Case  stated  by  Robert  Malcolm  Kerr,  Esq.,  one  of 
the  Commissioners  of  the  Central  Criminal  Court, 
for  the  consideration  of  the  Coui-t  for  Crown  Cases 
Beeerved,  as  follows : — 

Jane  Tyrell  was,  on  the  15th  Sept.  1893,  arraigned 
before  me,  and  pleaded  not  guilty  to  the  following 
indictment : 

Central  Criminal  Court  to  wit.  The  jnrors  for  oar 
ladj  the  Queen,  upon  their  oath,  present  that  Jane 
Tjrell,  on  the  thirteenth  day  of  Ang.,  in  the  year  of 
our  Lord  one  thooaand  eight  hundred  and  ninety-three, 

(■)  Bepoited  by  B.  OtsstsauLU  Quan,  Eaq.;  Barrlster-at-Law. 


at  the  pariah  of  St.  Banoias,  in  the  county  of  London, 
and  within  the  jnriadiotion  of  the  said  court,  unlawfully 
did  aid,  abet,  counsel,  and  prooare  the  oommieaion  by 
one  Thomea  Frond,  of  a  certain  miademeanour,  by  him 
the  said  Thomaa  Frond,  then  committed,  thtt  is  to  aay, 
for  that  he  the  said  Thomaa  Frond,  on  the  dajy  and  year 
af  oraaaid,  at  the  pariah,  in  the  oounty ,  and  within  the  j  nria- 
diotion  aioreaaia,  in  and  upon  the  said  Jane  Tyrell,  a 
girl  above  the  age  of  thirteen  years,  and  under  the  affe 
of  aixtean  years,  to  wit,  of  the  age  of  thirteen  yeara  and 
eight  months  or  thereabouts,  unlawfully  did  miJce  an 
saaault,  and  her  the  aaid  Jane  Tyrell  did  then  unlawfully 
and  carnally  know,  against  the  form  of  the  atatnte  in 
Buch  caae  miade  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  Crown  and  dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  fiat  the  said  Jane 
Tyrell,  on  the  day  and  year  aforesaid,  at  the  parish,  in 
the  county,  and  within  the  jarisdiction  aforesaid, 
falaely,  wickedly,  and  unlairfally  did  solicit  and  incite 
the  said  Thomas  Frond  to  have  unlawful  carnal  oon- 
neotion  with  her,  the  aaid  Jane  Tyrell,  she  the  said 
Jane  Tyrell  then  being  a  girl  above  the  age  of  thirteen 
years,  and  under  the  age  of  sixteen  yean,  to  wit,  of  the 
age  of  thirteen  years  and  eight  months,  or  thereabouts, 
to  the  great  damage  of  the  said  Thomas  Frond,  to  the 
evil  example  of  all  others  in  the  like  case  offending, 
against  the  peace  of  our  lady  the  Queen,  her  Crown  and 
dignity. 

The  evidence  for  the  prosecution  proved  con- 
clusively that  the  d^enoant,  who  was  under  the 
age  of  sixteen,  aided  and  abetted  and  solicited 
and  incited  Thomas  Froud  to  have  unlawful  carnal 
connection  with  her,  and  the  defendant  was  accord- 
in^y  convicted. 

Counsel  for  the  defence,  in  arrest  of  judgment, 
Bal>mitted  that  the  indictment  disclosed  no  offence 
in  law.  This  objection  I  overruled,  but  allowed 
the  prisoner  to  go  upon  her  entering  into  her  own 
recognisance  to  come  up  for  judgment  when  called 
upon. 

I  reserved,  at  the  request  of  defendant's  counsel, 
for  the  opinion  of  this  Court  the  question. 

Whether  it  is  an  offence  for  a  girl  between 
thirteen  years  and  sixteen  years  of  age,  to  aid  and 
abet  a  male  person  in  the  commission  of  the  mis- 
demeanour of  having  unlawful  carnal  connection 
with  her,  or  to  solicit  and  incite  a  male  person  to 
commit  that  misdemeanour. 

By  sect.  5  of  the  Criminal  Law  Amendment 
Act  1885  (48  &  49  Vict.  c.  69),  it  is  enacted  [inter 
alia)  that : 

Any  person  who  unlawfully  and  oamally  knows,  or 
attempts  to  have  nnlawf nl  carnal  knowledge  of  any  girl 
being  of  or  above  the  age  of  thirteen  years,  and  under 
the  age  of  sixteen  years  .  .  .  shul  be  guilty  of  a 
misdraaeanour. 

Clarke  HaU  (with  him  Campbell),  on  behalf  of 
the  prisoner,  submitted  that  the  Criminal  Law 
Amendment  Act  was  merely  a.  consolidating  Act, 
and  created  no  new  offence;  that  at  common 
law  no  one  could  commit  a  crime  against  himself 
except  it  were  the  crime  of  m^me ;  the  reason 
why  that  was  a  crime  being  that  the  life  and 
members  of  every  subject  are  under  the  safeguard 
and  protection  of  the  Crown,  to  the  end  that  they 
may  serve  their  Crown  and  country  when  occasion 
offers.  Coke  on  Littleton  (s.  127,  note  6)  says: 
"  On  my  circuit  in  anno  1,  Jacobi  regis,  in  the 
county  of  Leicester,  one  "Wright,  a  young  strong 
and  lustie  rogue  to  make  himself  impotent,  thereby 
to  have  the  more  colour  to  begge,  or  to  be  relieved 
without  putting  himself  to  any  labour,  caused 
his  companion  to  strike  off  ms  left  hand,  and 
both  of  them  were  indicted,  fined,  and  ransomed 
therefore,  and  that  by  the  opinion  of  the  rest  of 
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ihe  justices,  for  the  cause  aforesaid.  And  in 
Hawldns,  P.  C.  p.  176,  vol.  1,  edit.  1778,  it  is  laid 
down  that,  'B^  the  common  law,  if  a  person 
maim  himself,  in  order  to  have  a  more  specious 

fretence  for  asking  charity,  or  to  prevent  his 
eing  impressed  as  a  sailor,  or  enlisted  as  a 
soldier,  he  maj  be  indicted,  and  on  conviction 
fined  and  imprisoned.' "  This,  however,  was  the 
onlj  crime  that  covild  be  committed  by  a 
person  upon  himself.  In  the  second  place,  that 
common  law  principle  has  been  recognised  by 
modem  legislation  in  sect.  7  of  the  Offfflices 
against  the  Person  Act  1861  (24  &  25  Yict. 
c.  100).  So  too.  in  the  case  of  abortion,  a  woman 
is  only  indictable  under  that  section  if  she  is 
with  child,  the  gist  of  the  offence  being  the 
taking  of  life.  In  drafting  the  indictment  in 
Beg.  V.  WhiUhwrdi  (24  Q.  B.  Div.  420)  for  con- 
spiring  to  procure  abortion  against  a  woman  who 
believed  herself  contrary  to  the  fact  to  be  with 
child,  if  the  woman  could  have  been  indicted 
for  aiding  and  abetting,  it  is  obvious  that  she 
would  have  been  so  indicted.  The  law  of  con- 
spiracy is  quite  different  from  the  law  of  aiding 
and  abetting,  and  the  principles  which  govern  the 
one  class  oi  crime  are  inapplicable  to  the  other. 
Though,  therefore,  the  girl  might  have  been  con- 
vitsted  of  conspiracy,  it  did  not  follow^  that  she 
could  be  convicted  of  aiding  and  abetting;  The 
second  count  he  submitted  was  based  upon  the 
commtw  law,  it  having  been  held  in  'Beg.,  v. 
Higifina  (2  East,  5)  that  to  solicit  a  servant  to 
steal  his  master^B' goods  is  a  misdemeanour,  and 
in  Stephen's  History  of  the  Criminal  Law,  vol.  2, 
pv  230,  it  being  stated  that,  "A  person  who 
'counsels,  procures,  or  commands  another  to  com- 
mit eitiier  a  felony  or  a  misdemeanour  is  guilty 
of  the  misdemeasour  of  incitement  if  the  offence 
suggested  is  not  committed,  and  if  it  is  com- 
mitted he  is  an  accessory  before  the  fact  if  the 
offence  is  felony,  and  a  principal  if  the  offence  is 
either  treason  or  misdemeanour."  There  must, 
however,  be  on  offence ;  and  it  foUows  that,  if  the 
first  count  failed,  the  second  count  being  based 
upon  the  fact  of  the  commission  of  such  an 
offence  as  is  alleged  in  the  first  count,  must  of 
necessity  fail  also.  There  being  no  such  crime  as 
that  alleged  in  the  first  count  created  by  the 
indictment,  theprisoner  could  not  be  convicted  of 
soliciting  or  inciting  the  commission  of  that 
which  was  not  oriminal.  One  of  the  consequences 
of  upholding  the  conviction  would  be,  that  a  girl 
who  had  been  seduced  could  be  convicted  of 
aiding  or  abetting,  or  soliciting  or  procuring  her 
seduction.  The  sole  object  of  the  enactment  was 
to  prevent  its  being  considered  that  a  girl  of 
immature  mind  had  consented  to  the  act  com- 
mitted upon  her.  The  4th  section  shows  that,  if 
the  cont«ition  of  the  prosecution  were  to  be  held 
to  be  correct,  the  prisoner  had  she  been  under  the 
age  of  thirteen  vears  would  have  been  liable  to 
penal  servitude  lor  life.  Were  the  construction 
put  upon  the  Act- which  the  prosecution  sought  to 
place  upon  it,  it  would  be  rendered  practically 
inoperative,  as  it  was  not  likely  that  pai-ents 
would  allow  their  children  to  run  the  risk  of 
prosecution  by  giving  information  of  offences 
committed  upon  them.  Lastly,  the  Act  having 
been  passed  expressly  to  prevent  its  being  said 
when  prosecuting  the  man  that  a  girl  under  the 
age  of  sixteen  could  consent,  it  could  not  be  con- 
strued as  meaning  that  she  could  be  considered 


to  have  consented  for  the  purpose  of  herself  bdng 
prosecuted. 

.  'Duiton,  in  support  of  the  conviction,  sub- 
mitted that  there  was  nothing  in  the  Act  to 
prevent  a  girl  being  convicted  of  the  offence  with 
which  she  was  charged ;  and  that  the  jury  having 
found  upon  the  clearest  evidence  that  she  did 
Incite  t^e  boy  to  commit  the  act,  the  conviction 
should  stand. 

Lord  CoLERiDOE,  C.J. — ^I  believe  that  I  am  ex- 
pressing the  opinion  of  my  learned  brothers  when 
I  say  that  this  conviction  must  be  quashed.  This 
|Act  of  Parliament  was  passed,  and  enacted  after 
a  great  deal  of  disputing  and  fighting  in  the 
House  of  Commons,  and  a  great  deal  of  contro- 
versy took  place  as  to  the  point  at  which  the  age 
of  consent  was  to  be  fixed.  It  ended  in  a  com- 
bromise ;  and  it  is  not  for  us  to  dispute  whether' 
ft  was  wisely  or  unwisely  fixed  at  the  age  of 
sixteen.  What  was  intended  by  the  Legislatui-e 
was  to  protect  girls  against  themselves,  and  it 
cannot  be  said  that  an  Act  which  ^ays  nothing  at 
all  about  the  girl  inciting  or  anything  of  that 
kind,  and  the  whole  object  of  which  is  to  protect 
women  agEunst  men,  is  to  be  construed  so  as  to 
jrender  a  g^l  against  whom  an  offence  is  com- 
^tted  equally  liable  with  the  man  by  whom  the 
offence  is  committed.  In  my  opinion  this  con- 
yictipn  cannot  be  sustained,  and  must  therefore 
be  quaahed- 

,  .Mathevt,  J. — I  am  of  the  same  opinion.  I  fail 
to  see  how.  this  argument  on  the  construction  of 
the  statute  can  be  supported.  The  consequences 
of  upholding  this  conviction  would,  as  has  been 
pointed. out  in  the  course  of  the  argument,  be 
most  serious,  there  being  scarcely  a  section  in  the 
Act  which  would  not,  upon  the  construction 
sought  to  be  put  upon  the  Act,  support  a  criminal 
prosecution  against  a  girl.  There  is  no  ti-ace 
anywhere  in  the  Act  of  anv  intention  on  the  part 
of  the  Legislature  to  deal  with  the  woman  as  a 
criminal,  and  I  am  of  opinion  that  the  Act  does 
not  create  the  offence  alleged  in  the  indictment. 

Geantham,  Laweance,  and  Collins,  JJ. 
concurreo.  Conviction  quashed. 

Solicitor,  Morton  PhiUips. 


Saturday,  Dec.  16, 1893. 
(Before   Lord    Colebidob,    C.J.,    Mathbw. 

Gbantham,    Laweance,    and    Collins,    JJ.) 
Reg.  v.  Tankabd.  (a) 

Criminal  law  —  Indictment  —  Property  —  lUegdl 
aaaocicUion — Em,bezzlement  of  moneyt  received 
on  behalf  of  illegal  club — Beneficial  oumership 
of  memberg—24'  &  25  Vict.  c.  89,  «.  4—31  &  32 
Vict.  e.  116,  s.  1. 

The  mernbere  of  an  unregistered  did),  having  jor 
its  object  the  acquisition  of  gain  by  such  members, 
which  is  illegal  owing  to  non-compliance  with 
the  requirements  of  sect.  4  of  the  Companies 
Act  1862.  are  the  beneficial  owners  of  the  propertif 
of  such  club.  It  is  therefore  right,  in  an  indict- 
ment for  stealing  or  embezzling  monet/s  paid  to 
the  treasurer  on  behalf  of  such  a  club,  to  lay  the 
property  in  the  moneys  in  the  individual  membefs: 
of  the  club  as  beneficial  owners. 

(a)  Reported  by  B.  CUNSISiOHAJI  GlEN,  Esq.,  Barriiter-at-Law. 
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Case  stated  for  the  conBideration  of  this  Court  by 
tlie  Becorder  of  Bradford,  as  follows : — 

At  the  Court  of  Quarter  Sessions  of  the  Peace, 
held  at  Bradford  on  the  20th  Oct.  1893.  the 
prisoner  was  arraigned  upon  and  pleaded  not 
guilty  to  an  indictment  of  which  the  material 
parts  are  as  follows :  — 

1.  That  Michael  Naylor  Ttinkard,  being  on  the 
28th  July  1893  then  one  of  a  number  of  beneficial 
owners,  called  the  Bowling  Feast  Club,  consisting 
of  the  said  Michael  Naylor  Tankard,  WiUiam 
King  Jackson,  and  others,  did  then,  and  whilst 
he  was  one  of  the  said  beneficial  owners  as  afore> 
said,  receive  and  -take  into  his  possession  certain 
money  to  the  amount  of  five  shillings,  for  and  in 
the  name  of  and  on  account  of  the  said  beneficial 
owners  as  aforesaid,  and  the  said  money  then 
frandulently  and  feloniously  did  embezzle,  and  the 
jurors  on  their  oath  aforesaid  do  say  that  the 
Kud  Michael  Naylor  Tankard,  then  in  manner 
and  form  aforesaid,  the  said  money  the  property 
of  the  said  beneficial  owners  as  aforesaid,  from 
the  said  beneficial  owners  as  aforesaid  feloniously 
did  steal,  take,  and  carry  away,  against  the  form 
of  the  statute,  &c. 

2.  There  were  other  similar  counts  alleging 
embezzlement  of  other  amounts. 

3.  It  was  proved  that  the  prisoner,  Michael 
Naylor  Tankard,  William  King  Jackson,  and 
some  twenty-eight  other  persons  were  the  mem- 
bos  of  and  constituted  the  Bowling  Feast  Club 
mentioned  in  the  indictment. 

4.  It  was  proved  that  the  club  traded  with  its  , 
members  in  coal  and  cloth,  from  which  trading 
profits  were  made,  and  that  profits  were  also 
derived  by  it  from  fines  paid  by  the  members,  and 
from  interest  paid  by  the  members  on  loans  from 
the  dub  to  them  at  varying  rates,  and  that  the 
whole  of  the  proceeds  of  the  club,  consisting  of 
sneh  profits  and  the  subscriptions,  were  divided 
equally  amongst  all  the  members  at  ^  fixed 
period  in  each  year. 

5.  The  prisoner  was  treasurer  of  the  Bowling 
least  Club. 

6.  It  was  proved  that  on  the  ^8th  July  1893  the 
pnacwer  was  unable  to  produce  or  account  for  the, 
moBfly  which  he  had  received  on  account  of  the 
ckb,  and  for  which  he  was  accountable  under 
the  rales  of  the  club,  that  he  could  not  account 
for  amounts,  as  laid  in  the  indictment,  that  there . 
«a»  a  general  deficiency  of  .over  1502.,  and  that, 
be  absconded. 

7.  At  the  close  of  the  case  for  the  Crown  it  was 
snbmitted  by  counsel  for  the  prisoner  that  the 
prosecution  had  failed  to  prove  any  offence  under, 
the  indictment,  on  the  ground  that  the  Bowling 
Feast  Club  in  which  the  property  was  laid  was 
illegal,  owing  to  the  provisions  of  sect.  4  of  the 
Companies  Act  1862  (25  &  26  Vict.  c.  69),  and 
incapable  of  holding  any  property,  and  that  the 
said  dnb  had  no  existence  in  law,  and  that  the 
neBiben  of  it  could  have  no  legal  beneficial 
owaenbip  as  the  Bowling  Feast  Club. 

'8.  The  case  was  left  to  the  jury  and  the 
prisoner  was  convicted,  and  was  sentenced  to 
MX  months  imprisonment  with  hard  labour, 
which  sentence,  -  in  the  absence  of  .  approved, 
bail,  he  is  now  undergoing. 

9.  The  question  reserved  at  the  desire  of  the 
prisoners'  counsel  for  the  opinion  of  this  Court  is,' 
vhether  the  prisoner  was  properly  convicted  on 
the  indictment. 


By  sect.  1  of  31  &  32  Yict.  c.  116,  it  is  enacted 
that. 

If  any  person,  being  a  member  of  any  oopartnerabip, 
or  being  one  or  t«o  or  more  beneficial  owners  of  any 
money,  goods,  or  efteots,  bills,  notex,  aeoorities,  or  other 
property,  shall  steal  or  embezzle  any  snch  money, 
goods,  or  effects,  bills,  notes,  secarities,  or  other 
property,  of  or  belonging  to  any  gnoh  copartnership 
or  to  anoh  joint  beneHoial  owners,  every  gnoh  person 
shall  be  liable  to  be  dealt  with,  tried,  convioted,  and 
panishedfor  the  same  as  if  sunh  person  had  not  been  or 
was  not  a  member  of  saoh  copartnership,  or  one  of 
suoh  beneficial  owners. 

By  sect.  4  of  the  Companies  Act  1862  (25  &  26 
Vict.  c.  89),  it  is  enacted  that. 

No  company,  association,  or  partnership,  consisting 
of  more  than  ten  persons  shall  be  formed,  after  the 
commencement  of  this  Act,  for  the  purpose  of  oarryiu^ 
on  the bnsinass  of  banking,  nnlesa  it  is  registered mMa 
company  under  thi«  Act,  or  is  formed  in  pnranaoce  of 
some  other  Act  of  Parliament,  or  of  letters  patent ;  and 
no  company,  association,  or  partnership,  consisting  of 
more  than  twen^  persons,  shall  be  formed,  after  the 
commencement  of  this  Act,  for  the  purpose  of  carrying 
on  any  other  bnsineBS  that  has  for  its  object  the 
aoqnisitioii  of  gain  by  the  company,  association,  or 
partnership,  or  by  the  individiul  members  thereof, 
unless  it  is  registered  as  a  company  nnder  this  Act,  or 
is  formed  in  parananoe  of  some  other  Act  of  Parliament, 
or  of  letters  patent,  or  is  a  company  en^raged  in  work- 
ing mines  within  and  snhject  to  the  jnnsdiotion  of  the 
Stannaries. 

B.  D.  Wright,  on  behalf  of  the  prisoner,  sub- 
mitted that,  inasmuch  as  the  association,  the  money 
of  which  the  prisoner  was  charged  with  embezzliii); 
was  an  association  for  the  acquisition  of  gaon  of 
more  than  twenty  persons,  which  wa.a  pi-ohibited 
by  the  Companies  Act,  and  therefore  illegal,  the 
prisoner  could  not  be  convicted  of  embezzling  its 
money ;  that  such  an  association  being  prohibited 
by  law  could  have  no  legal  existence,  and  could 
not  therefore  own  money.  [Lord  Colebiixje, 
C.J. — The  Court  held,  in  Reg.  v.  Slainer,  that  a 
society,  the  rules  of  which  were  void  as  being  in 
restraint  of  trade,  was  not  prevented  from  prose- 
cuting a  sei-vant  for  embezzlement.]  But,  then, 
it  is  submitted  the  society  was  not  prohibited  ■  by- 
law as  here,  and  could,  had  its  rules  not  been  void, 
have  had  a  legal  existence.  Such  an  associafioh 
as  the  present  would  have  no  civil  remedy  for  the 
recovery  of  its  money.  [Geantham,  J. — The 
case  of  Tennant  v.  Elliot  (1  B.  &  P.  8)  shows  Hiat 
a  person  who  has  received  money  to  the  use  of 
another  upon  an  illegal  contract  cannot  set  up 
the  iUegahty  of  the  contract  in  an  action  by  such 
other  person  for  the  recovery  of  the  money.] 
That  might  be  so  hei-e  if  the  association  could  sue, 
but  it  has  no  legal  existence,  and  cannot  therefore 
bring  an  action.  In  Be  Padstow  Toted  Lofs  and 
Collisum  Assurance  Association  (45  L.  T.  Bep.  N.  S. 
774 ;  20  Ch.  Div.  137)  the  Court  of  Appeal  held 
that  such  an  association  could  not  for  this  reason  be 
wound-up  by  the  court.  Li  Beg.  v.  Huni  (8  C.  &  P. 
642)  it  was  held  that  a  person  charged  with 
embezzlement  as  a  clerk  and  servant  to  a  society 
which,  in  consequence  of  the  administering  to  its 
members  an  unlawful  oath,  was  an  unlawful  combi- 
nation and  confederacy  under  39  Geo.  3,  c.  7&.  and 
57  Geo.  3,  c.  19,  s.  &,  <iould  not  be  convicted. 
Here  the  effect  of  the  prohibition  of  this  society 
was  the  same  as  if  it  had  been  rendered  a 
criminal  offence  to  take  part  in  such  a  combi- 
nation, and  no  indictment  could  be  supported 
which  laid  proper^  in  such  '  a  society. '  JLord 
CoLEBiDOE,  C.J. — ^I  see'  that,  in 'Be j.  v.  :F()iaton 
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(5  G.  &  P.  587),  the  covtrt  held  that  the  property 
in  a  Bible  had  been  rightlj  laid  in  a  dissenting 
minister  and  others,  Idiey  being  the  tmstees  of  a 
society  of  Wesleyans.]  But  there  there  was  no 
law  which  rendered  it  illegal  for  such  a  society  to 
possess  Bibles,  whereas  here  this  association 
could  not  exist  at  all.    He  also  cited 


Reg.  T.  Rohaon,  53  L.  T.  Bep.  N.  S. 
DiT.  137  ;  55  L.  J.  55,  M.  C. 


i;  16  Q.  B. 


W.  Beverley,  on  behalf  of  the  prosecution,  was 
not  called  upon. 

Lord  GoLEBiDOE,  G.J. — This  is  an  indictment 
which  is  laid  under  31  &  32  Vict.  c.  116,  s.  1, 
which  is  in  these  terms  :  [His  Lordship  read  the 
section,  vide  sup.'].  Now  I  must  say  that  I  agree 
with  my  brother  Grantham  that  it  would  seem 
almost  as  if  this  Act  had  been  passed  to  sweep 
away  any  objection  of  this  kind.  Here  are  a 
number  of  people  who  join  together,  not  for  a 
criminal  purpose,  but  for  a  purpose  which  is  not 
legalised.  Tneir  joining  together  is  not  legalised : 
that  ia  to  say,  they  are  not  a  company.  But  the 
members  are  nevertheless  beneficial  owners,  and 
in  one  of  the  paragraphs  of  the  case  stated  for 
our  opinion  it  is  stated  that  the  prisoner  was  one 
of  a  number  of  beneficial  owners,  and  that  the 
property  was  laid  in  the  indictment  in  the  members 
of  the  club  as  beneficial  owners.  It  is  true  tbat 
they  are  not  incorporated,  and  that  apart  from 
the  actual  physical  existence  of  the  members 
they  have  no  legal  existence  as  a  company.  But 
it  does  not  follow  that  because  they  do  not  exist 
as  a  legal  company  they  have  no  legal  existence 
as  individuals.  It  has  been  decided  with  regard  to 
friendly  societies  that  it  did  not  follow  that,  because 
they  did  not  in  all  respects  comply  with  the  law 
as  to  such  societies  at  the  time,  they  were  not  to  be 
treated  as  if  they  did  not  exist  at  all,  and  it  was 
put  on  the  ground  that  they  were  not  criminal 
associations,  and  that  therefore  they  could  possess 
property.  The  moment  it  was  admitted  that  the 
argument  involved  the  necessity  of  admitting 
that  this  money  belonged  to  nobody,  and  that 
anybody  might  scramble  for  it.  counsel  for  the 
prisoner  put  himself  out  of  court,  and  as  that  is 
the  only  objection  taken  to  the  conviction,  I  am 
of  opinion  that  the  conviction  was  right,  and 
must  be  affirmed. 

Matbew,  Gbantham,  Lawbance,  and 
Collins,  JJ.  were  of  the  same  opinion. 

Conviction  affirmed. 

Solicitor  for_the  prosecution,  The  Solicitor  to 
the  Treasury. 

Solicitor  for  the  prisoner,  M.  Banks  Neicell, 
Bradford. 


Saturday,  Dee.  10, 1893. 

(Before  Lord   Golebisoe,  G.J..  Mathew. 

Gbantham,    Lawbance,   and    Collins,    JJ.) 

Beg.  v.  Stbwabd.  {a) 

Criminal  law — Embezzlement — Cleric  or  servant — 
Director  of  company  employed  to  collect  moneys 
on  behalf  of  company — -24  &  25  Vict.  c.  96,  «.  68. 

The  fact  that  a  person  employed  to  collect  moneys 
on  behalf  of  a  company  of  which  he  is  a  share- 
holder, is  also  a  director  of  such  company 
does  not  prevent  such  person  from  being  convicted 

(a)  Beported  by  B.  Ccmkinqbau  Olen,  Esq.,  BarrlBter-at-Liw. 


of  embezzling  moneys  eoUeeted  by  him  on  behalf 
of  the  company,  as  a  servant  of  the  company, 
toithin  the  meaning  o/  24  <£  25  Viet.  e.  96,  s.  68. 
Case  stated  by  the  Deputy  Chairman  of  the 
North  London  Court  of  Quarter  Sessions,  from 
which  it  appeared  that  on  the  23rd  June  1893 
Charles  Edward  Steward  was  arraigned  before  him 
at  the  North  London  Sessions,  sitting  at  Clerken- 
well,  on  an  indictment  for  embezzling  52..  the 
moneys  of  Scott  and  Company  Limited,  his 
employers ;  and  that  the  prisoner  had  entered 
into  the  following  agreement  with  the  ptosecutors, 
which  was  put  in  evidence,  viz. : 

Memorandnm  of  agreement  made  the  1st  Nov.  18S0 
between  Meesn.  Soott  and  Company  Limited  (late 
Olbver  and  Cnmpary  Limited),  inoorporated  under  tiM 
Companies  Acta  1862  to  1883  (hereinafter  called  the  eom- 
pany)  of  the  one  part,  and  Charles  Edward  Steward,  of 
61,  Chonmert-road,  Feokham,  in  the  connty  of  London, 
advertisement  manager,  of  the  other  part.  Whereaa  it 
has  been  agreed  by  and  between  the  oompaoy  and  the 
Mid  Charles  Bdward  Steward,  that  the  eaid  Charles 
Edward  Steward  shall  be  reappointed,  and  engaged  a« 
manager  of  the  oompamy  (whoee  business  is  that  of 
advertieement  contractors,  snbjeot  to  the  conditions 
and  agreements  hereinafter  oontained.  Now,  therefore, 
it  is  hereby  agreed  as  follows  : 

1.  The  company  hereb:^  agreee  to  take  the  said 
Cbarlei  Edward  Steward  in  their  employ  as  manager 
for  a  period  of  twelve  months  from  the  eleventh  day  of 
November  last,  and  lo  on  from  year  to  year,  determinable 
(subjeot  to  the  provisions  and  stipulations  hereinafter 
contained)  by  either  party  giving  to  the  other  three 
calendar  months  noticaa  of  snob  his  or  their  intention  to 
determine  the  same,  at  a  weekly  salary  of  three  pounds 
ten  shillings. 

2.  The  said  Charles  Edward  Steward  hereby  agrees  to 
oontinne  the  post  of  manager  to  the  said  company,  at 
the  said  salary  of  three  pounds  ten  shillings  per  weisk, 
and  hereby  further  agrees  to  devote  the  whole  of  hii 
time  to  the  business  of  the  oompany,  and  will  report 
daily  if  required  the  progress  and  work  done  by  him,  and 
leave  the  said  report  in  writing  at  the  offioes  of  the 
company,  No.  36,  Southampton-street,  Stiaad,  for  the 
secretary  or  his  nominee. 

3.  Tliat  the  said  Charles  Edward  Steward  shall  have 
at  any  time  within  twelve  calendar  months  from  the 
eleventh  di^of  November  1890  tiie  option  of  ^^urchasing 
the  business  of  the  said  oompany  at  such  a  pnoe  as  may 
be  agreed  upon  by  the  directors  and  shareholders  of  the 
company  and  the  said  Charles  Edward  Steward  ;  but 
should  the  said  company  at  any  time  during  the  said 
twelve  months  receive  an  offer  (which  the  directors  and 
shareholders  consider  sufficient)  from  any  person  N>r 
persons,  company  or  companies,  to  purchase  the 
ousiness  of  the  said  company,  whether  by  baking  over 
the  business  of  the  said  company,  or  by  winding-up  tilt 
same,  and  registering  another  company,  or  any  like 
matter,  the  said  Charles  Edward  Steward  shall  be  called 
upon  to  exercise  his  option  of  purchasing  the  said 
business  at  the  same  price  as  that  which  has  been 
offered  ;  such  option  to  be  exercised  within  one  calendar 
month  from  the  date  of  the  notice  to  him  of  tiie  receipt 
by  the  oompany  of  the  offer  to  purchase  the  said 
business,  and  the  amonnt  of  the  pnrehase  money  shall 
be  stated  therein.  But  if  the  said  Charles  Edward 
Steward  shall  decline  or  neglect  to  become  the  purchaser 
within  the  period  of  one  month,  he  shall  notwith- 
standing be  entitled  to  the  three  months  notice  heteio- 
before,  provided  for  determining  his  engagement. 

4.  And  lastly  it  is  hereby  mutually  agnad  that,  if  the 
said  Charles  Edward  Steward  shall  devote  or  employ  any 
of  his  time  for  any  purpose  or  business  detrimental  to 
the  company,  or  receive  or  take  orders  for  advertisiiiir 
on  behalf  of  any  other  advertising  conbvotor  or 
eontraotors  without  the  consent  of  the  directors  of  the 
said  oompany,  then  the  company  shall  be  at  liberty  to 
determine  or  put  an  end  to  tlus  agreement  by  giving  one 
month's  written  notice  to  the  taid  Charles  Edward 
Steward,  and  without  any  compensation  or  saluy  is 
lieu  of  the  three  months  notice,  and  the  said  Charles 
Edward  Steward  shall  cease  to  have  any  oonnection 
with  the  said  company  whatsoever. 
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Aa  witness  the  hand  of  the  said  Charles  Edward 
Steward  and  the  common  seal  of  the  oompany,  the  day 
and  year  first  above  written. 

Chablgs  E.  Stbwakd,  Not.  25, 1890. 

Witness,  Ltdia  O.  Qocld,  Book-keeper. 

The  common  seal  of  the  company  was  dnly  affixed  in 
the  presence  of  John  D.  Pioott,  E.  0.  I>0lceen, 
Directors. 

The  case  then  stated  as  follows : 

1.  It  was  proved  that  the  prisonei"'s  duties  were 
to  canraas  for  orders  for  advertising,  and 
superintend  the  bill-posting,  and  coll^  the 
moneys  due  to  Scott  and  Co.  Limited,  and  to  pay 
them  over  to  the  cashier  of  the  company,  as  and 
when  he  collected  them.  It  was  also  proved  that 
the  prisoner  was  a  director  and  shareholder  of 
Scott  and  Co.  Limited,  and  as  such  director  had 
power  to  vote  on  the  questions  of  his  own  salary 
and  duties,  and  that  he  attended  the  meetings  of 
the  board,  and  took  part  as  a  director  in  the 
management  of  the  business  of  the  company,  and 
that  the  prisoner  was  allowed  one  guinea  a  week 
for  travelling  expenses  by  a  resolution  of  the 
company. 

2.  It  was  further  proved  that  at  an  extra- 
ordinary general  meeting  of  the  company,  held  on 
the  4th  June  1892,  the  prisoner  attended  as  a 
shareholder,  and  took  part  in  the  discussion  as  to 
his  own  dismissal,  and  in  the  other  subjects  before 
the  meeting,  and  at  the  said  meeting  the  prisoner 
*aa  dismissed  by  the  vote  of  the  shareholders 
present. 

3.  At  the  close  of  the  case  for  the  prosecution 
the  counsel  for  the  prisoner  submitted  that  the 
prisoner's  position  and  powers,  as  a  director  of 
Scott  and  Co.  Limited,  as  explained  by  the  above 
eridence.  including  the  agreement  in  question, 
were  inconsistent  with  his  being  a  person  employed 
in  the  capacity  of  a  servant  to  the  company,  within 
the  meaning  of  sect.  68  of  24  &  25  Vict.  c.  96,  and 
asked  me  to  withdraw  the  case  from  the  jury. 

i.  I  however  left  the  case  to  the  jury,  and 
directed  them  that,  if  they  were  of  opinion  that 
the  prisoner  was  in  fact  employed  in  the  capacity 
of  a  clerk  or  servant  by  ^ott  and  Co.  Limited, 
the  fact  that  he  was  a  director  of  that  company, 
as  explained  by  the  evidence,  including  the  above 
agreement,  did  not  in  law  prevent  his  being 
amenable  to  the  above  indictment  because  I  held 
that  his  appointment  as  a  servant  was  a  distinct 
and  separate  ofSoe  apart  from  his  duties  as  a 
"lirector,  as  evidenced  by  the  above  agreement, 
hnt  reserved  the  point  for  the  consideration  of 
tiie  Court. 

5.  The  jury  found  the  prisoner  guilty,  and  I 
admitted  him  to  bail  pending  the  decision  of  the 
Court  of  Crown  Cases  Reserved. 

6.  The  question  for  the  opinion  of  the  Court  is 
whether,  on  the  facts  above  stated,  the  prisoner 
was  rightly  convicted. 

By  24  4  25  Vict  c.  96,  s.  68,  it  is  enacted  that, 
Whoeoever,  hting  a  clerk  or  servant,  or  being 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk 
or  aerrsnt,  shall  frandnlently  embezzle  any  chattel, 
money,  or  ralnable  seonrity,  which  shall  be  deliverea 
teorreoeived  or  taken  into  posaession  by  him,  for  or  in 
the  name  or  on  account  of  his  master  or  employer,  or 
any  part  thereof,  shall  be  deemed  to  have  felonionslv 
stolen  the  same  from  his  master  or  employer,  althongfti 
meh  chattel,  money,  or  security  was  not  reoelred  into 
tse  poasewion  of  snoh  master  or  employer  otherwise 
Ums  bjrthe  actnal  posaession  of  his  clerk,  servant,  or 
other  p-enon  so  employed. 
VdL  LXX.,  X.  S.,  1791. 


Warburton,  on  behalf  of  the  defendant,  sub- 
mitted that,  inasmuch  as  the  defendant  at  the 
time  he  entered  into  the  agreement  with  the 
company  was  a  director  of  the  company,  he  could 
not  be  convicted  of  embezzlement  as  a  clerk  or 
servant  within  the  meaning  of  24  &  25  Vict.  c.  96, 
8.  68 ;  that  as  a  director  he  represented  the 
shareholders,  and  was  therefore  practically  the 
company,  and  could  not  employ  himself  as  a 
servant.  In  Beg.  v.  Waiie  (2  Cox  C.  C.  245)  it 
was  held  that  a  clerk  of  a  iriendly  society  who 
was  also  a  member  of  the  society,  being  a  part 
owner  of  the  moneys  of  the  society,  could  not  be 
convicted  of  embezzlement  of  the  moneys  of  the 
Bocietv.  A  clerk  or  servant  within  the  section 
must  be  someone  who  is  under  contract  to  give  his 
whole  time  to  the  orders  of  some  other  person. 
He  must  therefore  be  a  subordinate,  and  cannot 
be  his  own  master.  There  was  another  sec- 
tion of  the  Act  of  Parliament,  namely,  sect.  SI, 
under  which  the  prisoner  could  certainly  have 
been  indicted  for  misdemeanour.  In  Reg.  v.  Taffs 
(4  Cox  C.  C.  169)  it  was  ai^ued  that  a  member  of 
a  society  could  still  be  a  clerk  or  servant  to  it,  if 
employed  in  that  capacity ;  but  Maule,  J.  held 
that  the  prisoner,  being  in  the  position  rather  of 
partner  than  of  servant  of  the  society  of  which  he 
was  a  member,  could  not  be  convicted  of  embezzle- 
ment of  the  moneys  of  the  society. 

B.  D.  Muir,  for  the  prosecution,  was  not  called 
upon. 

Lord  CoLEKiDGB,  C.J. — It  appears  to  me  that 
in  this  case  the  proper  question  was  left  to  the 
jury,  and  that  they  Imve  answered  it  very 
properly.  It  is  trne  that  the  prisoner  acted 
in  two  capacities,  as  a  director  and  as  a  servant 
of  the  company.  He  was  a  servant,  not  of  him- 
self, however,  but  of  the  company.  Mr.  War- 
burton  was  obliged  to  admit  that  liia  argument 
told  equally  against  every  shareholder  of  the 
company  as  against  a  director,  which  is  a  reductio 
ad  cu)surdum  of  the  argument.  Here  the  prisoner 
was  employed  outside  his  functions  as  a  director, 
and  appropriated  the  money  of  the  company 
while  so  employed ;  the  conviction  must  therefore, 
in  my  opinion,  be  upheld. 

Uathew,  .  Geantham,  Laweance,  and 
Collins,  JJ.  concurred.      ^onricWa™  affirmed. 

Solicitor  for  the  prosecution,  W.  H.  Armstrong. 
Solicitors  for  the  prisoner,  Wilsmi  and  Wallace. 


f^ouse  of  loxtis. 

Thursday,  Nov.  30. 1893. 

(Before  the    Lobd    Cuancellob    (Herschell), 

Lords  AsHBOiTSNE  and  MoBBia.) 

Ex  parte  Evans,  (a) 

ON  APPEAL  FBOH  THE  COTTBT  OF  APPEAL  IN 
ENGLAND. 

Quarter  sessions — Practice — Court  eavaUy  divided 
—Aleh(mse  Act  1828  {stat.  9  Geo.  4,  e.  61). «.  9. 

Where,  on  an  appeal  from  licensing  justices,  the 
magistrates  compostng  tJie  Court  of  Quarter 
Sessions     arc     equally     divided,    the    decision' 


(o)  Beported  by  C.  £.  Maldsn,  Esq.,  Barrlster-at-Lsw. 
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appealed  against  must  he  affirmed,  for  sect.  9  of 
the  Alehouse  Act  1828,  which  provides  that  ques- 
tions respecting  licences  shallbe  determined  by  a 
majority  of  the  justices  present,  only  applies   to 
licensing  meetings,  not  to  proceedings  at  quarter 
sessions. 
Judgment  of  the  Court  of  Appeal  affirmed. 
This  was  an  appeal  from  a  decision  of  the  Court 
of  Appeal  affinuing  a  judgment  of  the  Divisional 
Court  (Mathew    and   Wright,  JJ.)    refusing    to 
CTant  an  order  nisi  calling  upon  the  justices  of 
Glamorganshire  Quarter  Sessions   to   hear    and 
determine  an  appeal  brought  by  the  appellant 
against  the  TefasJEil  bj  the  licensing  justices  of 
Cardiff  to  renew  his  licence.    The  case  is  reported 
in  56  J.  P.  488. 

The  appellant  had,  up  to  1891,  been  the  holder 
of  a  publican's  licence  lor  a  house  known  by  the 
name  of  the  Princess  Royal,  situated  at  Grange- 
town,  Cardiff,  and  in  October  of  that  year  the 
licensing  justices  of  Cardiff  refused  to  renew  his 
licence.  The  appellant  thereupon  gave  notice  of 
appeal  to  the  Quarter  Sessions  of  Glamorgan- 
shire, but  only  gave  notice  of  his  intention  to 
appeal  to  four  out  of  the  twelve  licensing  justices 
who  had  refused  his  licence.  The  Court  of 
Quai-ter  Sessions  held  that  the  appellant's  notice 
of  appeal  was  bad  on  that  ground,  but  their 
decision  was  overruled  by  the  Queen's  Bench 
Division  (affirmed  on  appeal),  who  held  that  it 
would  have  been  sufficient  had  the  notice  been 
served  on  the  clerk  of  the  licensii^  justices 
(Beg.  T.  Justices  of  Glamorganshire,  66  L.  T.  Rep. 
N.  S.  444 ;  (1892)  1  Q.  B.  621).  In  consequence 
of  the  decision  of  the  Court  of  Appeal  the  Court 
of  Quarter  Sessions  sat  to  heai-  the  appellant's 
appeal.  The  appeal  was  heard  before  four 
justices,  and  after  half  an  hour's  consideration 
the.  chairman  announced  that  the  court  was 
equally  divided.  Eventually  one  of  the  justices  who 
was  favourable  to  the  appellant  withdrew,  with 
the  result  that  the  appeal  was  dismissed.  The 
appellant  then  applied  to  the  Queen's  Bench 
Division  for  a  rule  nisi  calling  upon  the  justices 
of  the  Glamorganshire  Quarter  Sessions  to  show 
oause  why  a  writ  of  mandamus  should  not  issue 
directing  them  to  hear  and  determine  the  appel- 
lant's appeal,  on  the  ground  that  where  the 
justices  were  equally  divided  in  opinion,  they 
were  bound  to  adjourn  the  case  until  the  court 
could  be  differently  constituted.  The  Queen's 
Bench  Division  refused  the  order,  and  their 
decision  was  affirmed  by  the  Court  of  Appeal. 
The  applicant  appealed. 

Lawson  Walton,  Q.C.  and  Paterson,  for  the  appel- 
lant, argued  that  the  case  ought  to  have  been 
reheard  Defore  a  court  differently  constituted,  and 
relied  upon  the  provisions  of  the  Act,  9  Geo.  4,  c. 
61, 8.  9,  which  enacts  that  licensing  questions  shall 
be  decided  by  a  majority  of  the  justices  present. 

At  the  conclusion  of  their  arguments  their 
Lordships  gave  judgment  as  follows : 

The  Lord  Chancellor  (Herschell). — My 
Lords  :  I  agree  with  the  decision  of  the  court 
below,  that  the  justices  in  quarter  sessions  have 
duly  heard  and  deteraiined  the  appellant's  appeal. 
In  my  opinion  sect.  9  of  the  Alehouse  Act  1828 
(9  Geo.  4,  c.  61),  requii-ing  questions  to  be  deter- 
mined by  the  majority  of  justices  not  disqualified 
who  shall  be  present  ajpplies  only  to  general 
a.iinua1  licensing  meetings,  and  does  not  apply  to 


proceedings  at  quarter  sessions  on  appeal  from 
licensing  justices.  That  being  the  case,  there  is 
no  statutoiy  restriction  on  the  mode  in  which  the 
Court  of  Quarter  Sessions  may  give  their  judg- 
ment, and,  inasmuch  as  in  this  case  they  have 
entered  juc^ment  affirming  the  decision  of  the 
licensing  justices,  your  Lordships  cannot  go 
behind  it  and  inquire  how  the  four  justices  came 
to  their  decision.  The  practical  result  of  the 
authorities  is,  that  when  justices  at  quarter 
sessions  are  equally  divided  the  judgment 
appealed  from  remains  in  force ;  for  the  fact  that 
the  justices  are  equally  divided  in  opinion  is 
equivalent  to  affirming  the  decision  of  the 
licensing  justices ;  and  the  withdrawal,  in  this 
case,  of  one  of  the  justices  who  was  in  ftivoor 
of  the  appeal,  made  the  decision  against  the 
appeal  all  the  stronger.  Such  being  the  case,  1 
move  your  Lordships  that  this  appeal  be  dismissed 
with  costs. 
Lords  Ashbourne  and  Uorris  concurred. 

Judgment  appedUd  from  affirmed,  and  appeal 
dismissed  with  costs. 
Solicitors  for  the  appellant,  BiddeU,    Vaizey, 
and  Smith. 


Nov.  30  and  Dee.  1, 1893. 

(Before    the    Lord   Chancellor    (Herschell), 

Lords  Ashbourne  and  Morris.) 

Ex  parte  GoRHAN.  (o) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 
ENOLAND. 

Quarter  sessions — Practice  in  licensing  appeal — 
Beerhouse  licence — Grounds  of  refusal — SH  £  33 
Vict.  e.  27.  s.  8. 

Where  licensing  justices  refused  a  beerhouse  licence 
toithout  specwiing  upon  which  of  the  grounds 
mentioned  in  32  <£-  33  Vict.  c.  27,  «.  8  (which  rcere 
the  only  grounds  upon  which  they  could  act), 
they  did  refuse  it,  as  required  by  the  section,  and 
the  applicant  appealed  to  the  quarter  sessions  -. 

Held  (ajffirmirtg  the  judgment  of  the  court  below), 
that  he  was  not  entitled  to  a  renewal  of  his 
licence  as  of  course,  but  that  the  Court  of  Quarter 
Sessions  were  entitled  to  go  into  the  merits  of  the 
case  on  the  appeal,  without  further  adjournment. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.R.  Bowen  and  Kay, 
L. JJ.)  affirming  a  decision  of  the  Divisional  Court 
(Mathew  and  Wright,  JJ.)  refusing  to  grant  an 
order  nisi  for  a  writ  of  mandamus  addressed  to 
the  Glamorganshire  Justices  of  Quarter  Sessions 
to  hear  and  determine  an  appeal  brought  by  the 
appellant  against  the  decision  of  the  licensing 
justices  of  Cardiff  i-ef  using  to  renew  the  licence  of 
his  beerhouse.  The  case  is  reported  in  56  J.  P. 
487. 

The  case  of  the  appellant  was,  that  his  beerhouse 
was  proved  and  admitted  to  be  one  of  those 
houses  for  the  sale  by  retail  of  beer  to  be  con- 
sumed upon  the  premises  which  had  been  licensed 
on  the  1st  May  1869,  and  had  been  licensed  ever 
since.  By  reason  of  this  circumstance  the  justices 
had  no  right  to  refuse  the  renewal  of  the  licence 
except  upon  one  of  the  four  grounds  set  forth  in 
the  32  &  33  Vict.  c.  27,  s.  8.  The  justices  refused 
to  renew  his  licence  without  stating  upon  which 

(a) Reported  by  C.  £.  Miuz.f,  Eeq.,  BurtotaMt^Lkir. 
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of  the  four  grounds  thej  did  so.  and  the  Court  of 
Qnarter  Sessions  dismissed  his  appeal  on  the 
ground  that  he  had  not  given  dne  notice  of  appeal. 
The  Dirisional  Court,  however,  thought  that  the 
notice  of  appeal  was  sufficient,  and  ordered  a  writ 
of  mandamus  to  issue  to  the  Court  of  Quarter 
Sessions  directing  them  to  hear  and  determine 
the  applicant's  appeal.  When  the  appeal  came  on 
to  be  heard  before  the  quarter  sessions  the 
appellant  showed  that  the  licensing  justices  had 
not  stated  in  respect  of  which  of  the  four  grounds 
they  had  refused  to  renew  his  licence,  and  con- 
tended that  the  decision  of  the  licensing  justices 
was  null  and  void,  and  that  he  was  therefore 
entitled  to  a  renewal  of  his  licence.  The  quarter 
sessions  overruled  his  contention  and  proceeded 
to  hear  grounds  of  objection  to  the  appellant's 
application.  The  appellant  thereupon  took  no 
farther  part  in  the  proceedings,  and  the  quarter 
sessions  refused  to  renew  the  licence  on  certain 
(npnnds.  The  applicant  thereupon  applied  to  the 
Divisional  Court  for  a  ru'e  nisi  for  a  mandamus 
to  the  quarter  sessions  to  hear  and  determine  his 
appeal,  but  the  Divisional  Court  refused  the  rule 
on  the  ground  that  the  appellant  was  bound  to 
bave  taken  part  in  the  remainder  of  the  proceed- 
ings before  the  quarter  sessions  and  should  have 
applied  for  a  mandamus  against  the  licensing 
jiutices.  The  decision  of  the  Divisional  Court 
was  affirmed  hj  the  Court  of  Appeal.  The  appli- 
cant appealed. 

Lawson  Walton.  Q.C.  and  Paterson,  for  the  appel- 
lant, argued  that  the  appeal  had  virtually  not 
lieea  heard  by  the  qnarter  sessions.  The  pro- 
ceedings of  the  licensing  jnstices  were  informal 
iRc  parte  Byket,  33  L.  T.  Rep.  N.  S.  566 :  1  Q.  B. 
Kv.52;  Ex  parte  Smith,  3  Q.  B.  Div.  374).  and 
the  Ucence  waa  improperly  refused;  but,  if  the 
Cionrt  of  Quarter  Sessions  chose  to  rehear  the 
whole  case  de  novo,  they  were  bound  to  give  the 
appellant  notice  of  the  legal  grounds  of  objection, 
and  to  adjourn  the  case  to  give  him  time  to 
answer  them. 

At  the  conclusion  of  their  arguments  their 
Lordaliips  gave  judgment  as  follows : 

The  LoBD  Chancellor  (Herschell). — My 
Ijoids :  I  am  of  opinion  that  this  appeal  must  be 
^missed.  This  is  a  case  in  which  tne  appellant 
*a8  refused  a  renewal  of  his  licence,  but  it  was 
not  stated  that  it  was  on  one  of  the  four  grounds 
on  which  alone  licensing  justices  are  entitled  to 
Rhus  licences.  He  appealed  to  the  quarter 
•eniong,  and  there  took  the  objection  that 
isaoDQch  as  no  legal  ground  had  been  stated  for 
tiie  refosal,  the  justices  were  bound  to  grant  his 
Kcenoe  as  of  course.  The  Court  of  Quarter 
Seaaions  refused  to  do  this  and  said  that,  as  there 
liad  been  notice  of  objections  to  the  licence  before 
the  lioenttng  justices  on  several  grounds,  they 
wnld  hear  evidence  on  those  objections.  But  at 
that  point  the  appellant  withdrew  from  the  court, 
and  took  no  f  ortner  part  in  the  proceedings,  and 
he  now  says  that  he  is  entitled  to  a  mandamus  on 
the  ground  that  all  that  went  on  up  to  the  point 
*hen  the  the  justices  gave  judgment  must  go  for 
■■otlung,  and  that  the  proceedings  must  begin  de 
aovoatthe  qnarter  sessions,  and  that  he  must 
have  notice  ai  the  objections  taken  before  the 
"onrt  in  order  that  be  may  have  an  opportunity  of 
anawmngtbem,  before  they  can  entertain  his 
»PpeaL    Thia    oonrse    the    Court    of    Quarter 


Sessions  refused  to  adopt,  and,  after  hearing 
evidence,  they  refused  the  renewal.  That,  in  my 
opinion,  they  were  quite  justified  in  doing,  and  I 
think  that  they  have  adopted  the  proper  course. 
Upon  these  grounds,  therefore,  I  move  your 
Lordships  that  the  appeal  be  dismissed  with  costs. 

Lords  AsHBOUKNE  and  Mobbis  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 
Solicitors  for  the  appellant,    Biddell,    Vaixey, 
and  Smith. 


Suliicial  €ommintt  of  tfje  $rlbs  Council. 

Saturday,  June  24, 1893. 
(Present :  The  Right  Hons.  Lord  "Watson,  Sir 
RiOHABD  Couch,  Sir  Fbancib  Jeune,   and 
Geoboe  Denman.) 

The  Utopia,  (a) 

OM  APPEAL   FBOM  THE   VICE-ADHIBALTT  COX7BT 

OP  OIBBALTAB 
Collision  —  Sunken  wreck  —  Lights  —  Harbour 
authority  —  Maritime    lien — Wrecks    Removal 
Act  1877. 
Where  the  harbour  authority  of  the  port  of  G.  under- 
took and  paid  for  the  lighting  of  a  sunken  wreck, 
of  which  her  owners  continued  in  possession  and 
eventually   raised,   and  in    conseqUfence  of  the 
lighting    being    inefficient    another    vessel    col- 
lided urith  the  wreck,  her  owners  were  held  not 
liable  for  the  collision,  the  control  and  manage- 
ment of  the  lighting  of  the  wreck  having  been 
undertaken  by  tfte  "harbour  authority,  and  the 
owners  having  been  guilty  of  no  negligence: 
Held  further,  that  in  the  circumstances  no  mari- 
time  lien  attached  to  the  wreck  so  as  to  render 
it  liable  to  make  good  the  damage  done  to  the 
other  ship. 
The  Bywell  Castle   (41  L.  T.  Ben.  N.  8.   747  ,- 
4  P.  Div.  219;   4  Asp.   Mar.  Law    Gas.    207) 
approved. 
These  were  cross-appeals  from  the  decision,  of 
the  Vice-Admiralty  Court  of  Gibraltar  in  two  con- 
solidated coUisiou  actions    by   which   the   Chief 
Justice  held  both  ships  to  blame. 

The  collision  occurred  in  Gibraltar  Bay  on  the 
3l8t  March  1891  between  the  s.s.  Primida  and 
the  wreck  of  the  s.s.  Utopia. 

At  the  time  of  the  colhsion  the  screw-steamship 
Primula  was  entering  Gibraltar  Bay  at  about  8  p.m. 
when  the  look-out  suddenly  saw  and  repoi-ted  the 
mast  and  funnel  of  a  sunken  wreck  on  the  star- 
board bow  and  about  fifty  yards  away.  The 
Primula  was  at  this  time  drifting,  but  her  engines 
were  at  once  put  full  speed  ahead  and  her  helm 
was  hard-a-starboarded,  out  before  she  had  time  to 
answer  she  struck  the  wreck,  which  proved  to  be 
the  S.S.  Utopia  sunk  on  the  17th  March. 

The  witnesses  on  behalf  of  the  Primula  a-Ueged 
that  the  wreck  was  not  lighted,  that  there 
were  no  lights  in  the  vicinity  to  indicate  the 
position  of  the  wreck.  They  also  alleged  that 
they  executed  the  best  manoeuvre  by  putting 
their  engines  ahead,  and  that  they  could  not  go 
astern,  as  there  was  a  steamer  close  behind 
following  them  in. 

(a)  Beported  b;  Bittus  Aaratu,,  Eaq.,  BanUter-at-Law. 
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It  appeared  that  after  the  Utopia  was  wrecked 
on  the  I7th  March  her  owners  continued  to  light 
and  watch  her  until  the  21st,  when  the  captain  of 
the  port,  thinking  that  she  was  not  properly  lighted, 
assumed  the  task  and  hired  a  hulk  and  the 
necessary  liehts  for  this  purpose.  On  the  23rd 
March  the  hulk  was  moored  in  position  on  the 
port  side  of  the  wi-eck,  and  men  were  placed  in 
charge  of  her  to  see  that  the  necessary  lights  were 
duly  exhibited.  The  port  authorities  paid  for 
the  hulk  and  the  lighting. 

Evidence  was  called  at  the  trial  on  behalf  of 
the  Utopia  to  prove  that  the  lights  required  by 
the  Board  of  Trade  Regulations  were  exhibited 
and  burning  on  the  hulk  at  the  time  of  and  before 
the  collision,  and  that  proper  indications  were 
given  to  the  Primuia  of  the  position  of  the  wreck. 
The  owners  of  the  Utopia  continued  in  posses- 
sion of  her  while  she  was  lying  sunk,  and  eventually 
raised  her. 

The  Chief  Justice  tried  the  case  with  the  assis- 
tance of  assessors,  and  found  both  ships  to  blame ; 
the  Utopia  because  her  lighting  was  deficient  and 
imprOTwr,  and  that  her  owners  were  responsible 
thereK>r;  the  Primula  because  on  seeing  the 
wi-eck  she  had  set  her  engines  ahead  and  not  re- 
vei-sed  them. 

By  Order  in  Council  dated  the  2nd  Feb.  1884: 

Except  in  rexpect  of  mstters  which  now  are  or  here- 
after may  be  provided  for  by  any  Order  in  Connoil  or 
local  ordinance  for  the  time  being  in  foroe  in  Qibraltar, 
or  by  any  Act  of  Parliament  expressly  or  by  neceeeary 
inference  extending  to  Gibraltar,  or  by  any  proclamation, 
or  by  any  instniment  isined  under  the  anthority  of  such 
Order  in  Council,  local  ordinance,  or  Act  of  Parliament, 
the  law  of  England  as  it  existed  on  the  31gt  day  of  Dec. 
1883  shall  be  hereafter  in  force  in  Gibraltar  bo  far  as  it 
may  be  applicable  to  the  circnmstances  thereof. 

By  the  Port  Order  in  Council,  Gibraltar,  the 
3rd  April  1886 : 

12.  It  shall  be  lawfnl  for  the  captain  of  the  port  from 
time  to  time  to  make,  and  when  made  to  alter  and  revoke, 
all  such  regnlationg  in  writing  as  he  may  deem  expedient 
for  the  government  and  ase  of  the  port  and  harbonr 
of  Gibrutar,  and  of  all  ships,  hnlks,  and  boats  being 
therein. 

23.  If  any  ship,  hoik,  or  boat  shall  from  any  cause  be 
sunk  in  the  port  or  harbonr  of  Gibraltar,  and  the  owner 
or  master  thereof  shall  fail  to  remove  the  same  within 
fourteen  days  or  within  snob  further  notice  as  the 
captain  of  the  port  may  fix  after  such  owner  or  master 
shall  have  been  required  in  writing  by  the  captain  of  the 
port  so  to  do,  it  shall  be  lawful  for  the  captain  of  the 
port  to  remove  sach  ship,  hulk,  or  boat,  and  the  expense 
of  such  removal  shall  be  repaid  to  the  owner  or  master 
thereof,  and  in  default  of  payment  the  captain  of  the  port 
may  recover  the  same  as  a  penalty  under  this  order ;  or 
the  captain  of  the  port  ma^  sell  such  ship,  hulk,  or  boat, 
and  out  of  the  proceeds  of  the  sale  pay  such  expenses, 
rendering  the  overplus,  if  any,  to  the  owner  or  master 
on  demand. 

The  Wrecks  Removal  Act  1877  (40  &  41  Vict. 
c.  16)  : 

Sect.  4.  Where  any  vessel  is  sunk,  stranded,  or  aban- 
doned in  any  harbour  or  tidal  water  under  the  jorisdic- 
tion  of  a  harbonr  or  conservancy  authority,  or  in  or  near 
any  approach  thereto,  in  euch  position  as  in  the  opinion 
of  the  authority  to  be,  or  be  likely  to  become,  an  obstruc- 
tion or  danger  to  navigation  in  that  harbonr  or  water, 
or  in  any  approach  thereto,  the  authority  may  take 
possession  of  and  raise,  remove,  or  destroy  the  whole  or 
any  part  of  the  vessel,  and  may  light  or  buoy  any  such 
vessel  or  part  until  the  raising,  removal,  or  destruction 
thereof,  and  may  sell  in  such  manner  as  they  think  fit 
any  vessel  or  part  so  raised  or  removed,  and  also  any 
other  property  recovered  in  the  exercise  of  their  powers 
under  this  Act,  and  may  out  of  the  proceeds  of  such  sale 
reimburse  themselves   for    the  expenses  incurred  by 


them  under  this  Act,  and  shall  hold  the  surplos,  if 
any,  of  such  proceeds  in  trust  for  the  persons  entitled 
thereto. 

Finlay,  Q.C.  and  Aapinall,  Q.C.  (with  them 
Butter  AapinaU),  for  the  owners  of  the  Utopia,  in 
support  of  their  appeal. — The  judge  in  the  court 
below  was  wrong  in  holding  the  owners  of  the 
Utopia  in  fault.  After  the  port  authority  had 
taken  the  lighting  out  of  their  nands,  their  respon- 
sibility was  at  an  end.  The  lighting  was  in  fact 
efficient;  but,  even  assnming  it  to  be  otherwise,  the 
owners  of  the  wreck  could  not  interfere  with  the 
manner  in  which  the  port  authority  discharged  its 
duties : 

Broicn  V.  Mallett,  5  C.B.  599; 

White  V.  Critp,  10  Ex.  312 ; 

The  DoiMlat,  47  L.  T.  Bep.  N.  S.  502 ;  7  P.  D.  151  j 
5  Asp.  Mar.  Law  Cas.  15. 

The  captain  of  the  port  had  authority  to  under- 
take the  lighting  of  the  wreck.  The  fact  of  a 
collision  does  not  necessarily  give  rise  to  a 
maritime  lien,  and  as  in  the  present  case  the 
owners  of  the  wreck  were  guilty  of  no  negligence, 
the  ship  is  not  liable  to  answer  the  claim  of  the 
owners  of  the  Primula : 

The  Caetlegate,  (1893)  App.  Cas.  52;  7  Asp.  3Ur. 
Law  Cas.  284 ;  68  L.  T.  Rep.  N.  8. 99. 

The  Primula  was  alone  to  blame.  A  cardinal  rule 
of  navigation  is,  that  where  there  is  risk  of 
collision  a  vessel  should  stop  her  way.  The 
Primula  in  fact  increased  her  speed  and  so  caused 
the  collision. 

Cohen,  Q.C.  and  Baikea,  for  the  owners  of  the 
Primula,  contra. — The  Utopia  is  alone  to  blame. 
At  the  time  of  the  collision  the  Utopia  had  not 
been  abandoned  by  her  owners.  She  was  still 
their  property,  and  was  under  their  control.  It 
was  their  duty  to  see  that  the  persons  who  were 
lighting  her  did  so  efficiently.  A  maritime  lien 
attached  to  the  Utopia  in  respect  of  this  collision, 
and  if  so,  she  is  answei'able  to  make  good  the 
damage  done  to  the  Primula : 

The  Ticonderoga,  Swa.  215; 
Fletcher  v.Braddici,  2  B.&P.  182; 
Hodgkinmn  v.  Femie,  2  C.  B.  N.  S.  415. 

The  judge  was  wrong  in  holding  the  Primuia  to 
blame  for  her  action  with  her  engines.  In  fact 
she  did  the  best  and  only  thing  she  could,  having 
regard  to  the  fact  there  was  a  vessel  close  astern 
of  her.  Even  assuming  the  court  should  think 
her  action  was  wrong,  the  fault  was  excusable. 
Her  master  had  not  sufficient  time  to  determine 
on  the  best  course,  and  had  to  act  on  the  spur  of 
the  moment : 

The   Bywell   Cattle,   41    L.  T.  Bep.   N.    S.   747; 
4P.  D.  219; 
Aspinall,  Q.C.  in  reply.  ^^^  ^^  ^^^ 

June  24. — Judgment  was  delivered  by  Sir 
Fbancis  Jbune. — These  are  appeals  from  the 
decisions  of  the  Chief  Justice  of  Gibraltar,  in  two 
consolidated  actions,  the  first  being  brought  bf 
the  owners  of  the  steamship  Utopia,  against  tlie 
owners  of  the  steamship  Prtmu2a  and  fi-eight;  the 
second  being  brought  by  the  master  of  the 
Primula,  against  the  Utopia.  The  case  arose  ont 
of  a  collision  occurring  between  the  Utopia,  which 
was  lying  sunk  in  Gibraltar  Bay,  and  the  Primula 
entering  that  bay  at  about  8  p.m.  on  the  31>t 
Maiv.h  1891.  The  Utopia  had  been  sunk  by  the 
collision  with  Her  Majesty's  ship  .^Hson,  on  the 
17th  March,  at  a  spot  about  a  quarter  of  a  mile 
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N.-by-E.  of  the  extremity  of  the  New  Mole,  and 
thereafter  lay  with  her  hull  submerged,  but  her 
two  masts,  her  yards,  and  her  fmuiel  above  water, 
the  masts  being  immersed  only  to  the  extent  of 
about  fifteen  feet,  and  the  funnel  proper  not  at 
alL    From  the  17th  to  the  23rd  March  the  wreck 
was  lighted  by  her  owners,  a  light  being  hoisted 
at  each  masthead.     The  acting  captain  of  the  port 
of  Gibraltar  then    complained  to  the  managers 
for  the  owners  of  the   Utopia  that  the  Ughts  were 
not  sufficient  and  were  not  properly  looked  after, 
and  gave  an  order  to  William  Adair,  a  boarding 
officer,  t>o  have  a  hulk  mooi-ed  in  the  vicinity  of 
the  wTeck.  in  order  to  warn  vessels  in  accordance 
with  the  Board  of  Trade   Regulations.     These 
ingtmctions  are  in  No.  2S  of  the  Board  of   Trade 
Regulations,    and  ai'e  as   follows  -.  "  In   England 
and  Ireland,  wherever  a  light  vessel  or  other  craft 
is  anchored,  to  mark  the  position  of  a  wi-eck,  the 
top  sides  will  be  coloui'ed  green,  and  she  will  be 
fnrther  distinguished  by  day  by  three  balls  placed 
on  a  yard  twenty  feet  above  the  sea,  two  balls 
(vertically)  on  the  side  on  which  navigating  vessels 
may  safely  pass,  and  one  on  the  other    by  night 
by  three  fixed  white  lights  similarly  arranged  and 
with  the  same  meaning.     These  marking  vessels, 
when  so  employed  and  fitted,  will  not  show  the 
ordinary  siding  light."    Mr.  Adah*,  in  pursuance  of 
this  order,  agreed  with  the  owner  of  a  hidk  that  she 
should  be  placed  near  the   wreck,  in  position, 
and  exhibitiiig    the    lights,   described   in  these 
ingtmctions.    On  the  23rd  March  the  hulk  was 
accordin^T   anchored  on    the   port  side   of  the 
wreck,  with  four  shackles  to  S.W.,  and  four  to  N.E., 
by  the  bows   on  a  swivel.     In  this  position  the 
hulk  swung  with  the  tide,  and  when  swung  stem 
on  was  about  thirty  fathoms  from  the  wreck.    It 
was  the  duty  of  those  employed  to  see  that,  when 
the  vessel  swung,  the  y£urd  was  braced  round,  so 
as  to  preserve  the-position  of  the  lights  relatively 
to  the  wreck.      The  expense  of  this  hulk  was 
defrayed   by    the   port   authorities.     It   is    not 
necessary  to  refer  at  any  length  to  the  mode  of 
lighting  the  wreck,  or  to  the  way  in  which  the 
ingtmctions    to  the  owners  of   the  hulk    were 
carried  out  hjr  the  men  employed  by  them  for  the 
tnupose.    Evidence  was  given  on  behalf  of  the 
rrimula,  that  onlv  two  lights  were  visible  on 
board  of  the  hulk  before  the  collision,  for  which 
some  time  afterwards  three  lights  were  seen  to  be 
rabstitnted,  and  that  in  consequence  those  on 
board  of  the  Primula    were  ignorant  that  they 
were  approaching  the  Utopia   till  they  saw  her 
masts  and  funnel,  and  so  came  into  collision  With 
her.    On  the  other  side  was  called  Manuel  Cruz, 
one  of  the  men  on  board  the  hulk,  who  said  that 
the  lamps  were  of  the  proper  number,  and  in  the 
proper  position.    It  is  dear,  however,  that  the 
evidence  of  this  witness  was  not  accepted  by  the 
learned  judge  in  the  court  below,  for  he  has  found 
that  it  proKibly  was  the  case  that  on  the  night 
of  the  collision  the  duties  of  the  light-keepers  on 
hoard  of   the    hulk  were  very  inefficiently  per- 
formed.   Their  Lordships  see  no  reason  to  doubt 
the  correctness  of  tliis  opinion,  and  they  think  it 
ninst  be  taken  to  be  the  case  that,  owing  to  the 
neglect  on  the  part  of  those  employed    by  the 
•cting  captain  of  Jthe'poi-t,  that  is  to  say,  the  port 
aothority,   the   position   of   the  wreck  was  in- 
Bnfficientlv  indicated,  and  that  in  consequence 
tiiose  in  cha^  of  the  Primula  were  misled,  and 
W  no  notice  from  lights    of  the  position  or 


existence  of  the  wreck.  The  firat  question  which 
is  raised  in  this  appeal  is,  whether  the  owners  of 
the  Utopia  are  liable  to  the  owners  of  the  Primula 
for  the  damage  sustained  by  the  Primula 
in  the  collision,  by  reason  of  this  insufBcient 
lighting  of  the  Utopia.  The  learned  judge  in  the 
court  below  has  held  that  the  owners  of  the  Utopia 
are  liable,  because  they  remained  in  possession  of 
the  wreck,  and  on  them  alone  rested  the  responsi- 
bility of  taking  eveiy  means  in  their  power  to 
secui-e  ships  entering  the  harbour  from  the 
danger  of  collision  with  her.  Their  Lordships 
think  that  the  law  applicable  to  this  case  may 
be  gathered  fi'om  three  authorities,  which  their 
Lordships  do  not  regard  as  being  in  conflict.  The 
first  of  these  cases  is  that  of  Broum  v.  Mallett  (uhi 
sup.),  which  was  decided  on  demurrer,  and  in  which 
the  question  being  whether  in  the  absence  of  an 
allegation  that  the  possession  and  control  of  a 
vessel,  after  she  had  foundered,  was  in  the  defen- 
dants, an  obligation  to  protect  other  vessels 
against  injury  was  imposed  on  them.  That  ques- 
tion was  answered  in  the  negative.  It  is  to  be 
observed  that  what  was  laid  down  was,  and  was 
only,  that  "  this  duty  of  using  i-easonable  skill 
and  care  for  the  safety  of  other  vessels  is  incident 
to  the  possession  and  control  of  the  vessel." 
The  case  does  not  define  exactly  what  is  meant  by 
possession  and  contiv)!,  nor  does  it  throw  light  on 
what  constitutes  reasonable  skill  and  care  in 
circumstances  such  as  those  of  this  case.  In  the 
case  of  White  v.  Crisp  [uhi  sup.),  also  decided  on 
demun'er.  the  pleader  alleged  a  transfer  of  the 
vessel,  and  that  the  transferees  had  and  exercised,  at 
the  time  of  the  happening  of  the  injury,  possession, 
control,  management,  and  direction  of  the  vessel. 
It  was  held  that  they  were  liable.  But  the  Court, 
in  giving  judgment,  defined  their  understanding 
of  the  allegation  that  the  defendants  had  and 
exercised  possession,  control,  management,  and 
direction  of  the  vessel,  to  be  that  "  the  defendants 
had  it  in  their  power,  by  due  care  and  exertion, 
to  have  altogether  removed  this  ^essel,  or  to  have 
shifted  at  least  its  position,  and  so  might  reason- 
ably have  been  able  to  have  prevented  the  injury," 
and  added  that,  "  if  these  words  do  not  mean  this, 
we  think  there  was  no  liability  on  the  part  of  the 
defendants."  It  is  clear,  therefore,  from  this  case 
that,  to  the  extent  to  which  the  owners  have 
properly  parted  with  the  control  andmanagementof 
their  vessel,  their  liability  ceases.  The  case  of  the 
Douglas  {ubi  sup.),  decided  in  the  Court  of  Appeal, 
is  veiT  similar  to  the  present.  There  the  steam- 
ship jbouglas  was  by  the  fault  of  those  on  board  of 
her  sunk  in  the  Thames.  The  vessel  was  never 
abandoned,  but  the  master  and  mate  took  stops 
to  infoi-m  the  harbom*  master,  and  the  mate  was 
told  that  the  harbour  master  undertook  to  light 
the  wreck.  The  steamship  Mary  Nixon  collided 
veith  the  Douglas  six  horn's  after  she  sank,  and  it 
appears  to  have  been  assumed,  and  indeed  would 
seem  clear  (although  it  was  suggested  before 
their  Lordships  that  there  was  no  negligence  in 
anyone),  that  the  harbour  master  might  have 
taken,  but  did  not  take,  steps  to  light  the  wreck. 
It  was  held  by  Sir  Robert  PhilEmore,  on  the 
authority  of  White  v.  Crisp  (vJri  sup.)  and  Browny. 
Mallett  {ubi  sup.),  that  the  "  possession,  manage- 
ment, and  control  of  the  Douglas  was  not  aban- 
doned by  her  master  aud  crew,"  and  that  the 
owners  were  therefore  liable.  On  appeal  this 
decision  was  revei'sed,  on  the  ground  tnat,  iuas- 
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much  as  notice  was  given  to  the  harbour  master, 
the  defendants  ivere  not  gnilty  of  negligence.  It 
m^  be  observed  also  tliat.  in  the  opinion  of  Cotton, 
L.J.,  the  defendants  had  in  fact  for  the  time 
abandoned  the  control  of  the  ivreck.  The  i-esult 
of  these  authorities  may  be  thus  expressed :  The 
owner  of  a  ship,  sunk  whether  by  his  default  or 
not  (wilful  misconduct  probably  giving  rise  to 
different  considerations),  has  not,  if  he  abandon 
the  possession  and  control  of  her,  any  respon- 
sibility either  to  remove  her,  or  to  protect  other 
vessels  from  coming  into  collision  with  her.  It  is 
equally  ti-ue  that,  so  long  as.  and  so  far  as,  posses- 
sion, management,  and  control  of  the  wreck  be 
not  abandoned,  or  properly  transferred,  there 
remains  on  the  owners  an  obligation  in  regard  to 
the  protection  of  other  vessels  from  receiving 
injury  from  her.  But.  in  order  to  fix  the  owners 
of  a  wreck  with  liabUity,  two  things  must  be 
shown:  first,  that  in  regard  to  the  particular 
matters  in  i-espect  of  which  default  is  alleged, 
the  control  of  the  vessel  is  in  them,  that  is  to  say, 
has  not  been  abandoned  or  legitimately  transferred ; 
and  secondly,  that  they  have,  in  the  discharge  of 
their  legal  duty,  been  guilty  of  wilful  misconduct 
or  neglect.  In  the  present  case  the  Utopia  was 
certainly  not  abandoned  by  her  owners,  in  the  sense 
that  they  gave  up  all  rights  of  propei-ty  and  posses- 
sion in  her.  On  the  contrary,  they  no  doubt  always 
intended  to  raise  her  if  they  could,  and  in  fact, 
either  before  or  soon  after  the  collision  with  the 
Primula,  they  commenced  the  consti'uction  of  a 
coffer  dam,  and  by  its  means  eventually  recovered 
the  vessel.  It  is  clear,  however,  that  before  the 
collision  with  the  Primula  the  port  authority  of 
Gibraltar,  represented  by  the  acting  captain  of 
the  port,  took  from  the  owners,  and  iteelf  assumed 
the  task,  of  pi-otecting  other  vessels  from  the 
wreck,  by  means  of  the  signals  which  it  directed 
to  be  employed  for  the  purpose.  The  owners  of 
the  Utopia  yielded  to  the  action  of  the  port 
authority,  and  thenceforward  stood  aloof  from 
the  operation  of  lighting  the  wreck.  In  these 
circumstances  it  appears  to  their  Lordships  that 
the  control  and  management  of  the  wi-eck  so  far 
as  related  to  the  protection  of  other  vessels  from 
her,  and  of  her  from  them,  was  properly  ti-ana- 
ferred  to  the  port  authority.  Further,  their 
Lordships  ai-e  unable  to  see  how  any  part  of  the 
conduct  of  the  owners  of  the  Utopia  can  lay  them 
open  to  a  charge  of  negligence.  Neither  in  allow, 
ing  the  port  authority  to  take  on  itself  the  control 
of  the  lighting,  nor  in  abstaining  from  interfering 
with  the  subsequent  action  of  the  port  authority 
in  the  matter,  do  their  Lordships  think  that  any 
default  can  be  imputed  to  them.  It  would  be 
dangerous  if  an  owner  of  a  wreck  were  compelled, 
in  order  to  avoid  a  pei-sonal  responsibibty,  to 
interfei^  with  the  action  taken  by  a  public 
authority,  constituted  for  such  purposes,  to  ensure 
the  safety  of  other  vessels  navigating  those  watere. 
Their  Lordships  do  not  desire  to  indicate  any 
doubt  whether  the  port  authority  of  Gibraltai-  had 
legally  power  to  deal  with  the  protection  of  sunken 
'Vesseb;  but  they  do  not  think  it  necessary  to 
inquire  into  the  precise  legal  foundation  of  such 
1  ower.  The  action  taken  by  the  jwrt  authority  was 
cei-tainly  within  the  apparent  scope  of  ite  powers, 
and  it  would  be  impossible  to  hold  that  the 
captain  or  owners  of  a  vessel  entering  port  were 
bound,  under  pain  of  being  held  liable  for  the  acts 
of  the  port  authority,  to  inquire  into  the  sources 


of  ite  legal  power  before  rendering  obedience  or 
deference  to  it.  It  was  suggested  in  argument 
that,  as  the  action  against  the  Utopia  is  an  action 
in  rem,  the  ship  may  be  held  liable,  though  there 
be  no  liability  in  the  owners.  Such  contention 
appears  to  their  Lordships  to  be  contrary  to 
principles  of  maritime  law,  now  well  recognised. 
No  doubt  at  the  time  of  action  brought,  a  ship  may 
be  made  liable  in  on  action  in  rem,  though  its 
then  owners  are  not,  because,  by  reason  of  the 
negligence  of  the  owners  or  their  servants  caus- 
ing a  collision,  a  maritime  lien  on  their  vessel 
may  have  been  established,  and  that  lien  binds 
the  vessel  in  the  hands  of  subsequent  owners. 
But  the  foundation  of  the  lien  is  the  negligence 
of  the  ownei"8  or  their  servante  at  the  time  <»  the 
collision,  and  if  that  be  not  proved,  no  lien  comes 
into  existence,  and  the  ship  is  no  more  liable 
than  any  other  property  which  the  owners  at  the 
time  of  the  collision  may  have  possessed.  In  the 
recent  case  of  The  Casthgate  [uhi  sup.),  in  the 
House  of  Lords,  language  used  by  the  present 
Master  of  the  Rolls,  in  the  case  of  The  Parlement 
Beige  (5  P.  D.  197 ;  4  Asp.  Mar.  Law  Cas.  234 ; 
42  L.  T.  Rep.  N.  S.  273),  which  expresses  the  above 
view,  was  quoted  with  an  approval  which  their 
Lordships  desire  to  repeat.  The  second  quesrtion  in 
this  case  relates  to  the  conduct  of  the  Primula. 
The  learned  judge  in  the  court  below,  guided  in 

Eart  by  the  expert  evidence  called  before  him, 
as  held  that  the  captain  of  the  Primula,  by 
putting  his  engines  full  speed  ahead,  and  his  helm 
hard-a-starboard,  contributed  to  the  collision. 
The  account  given  by  the  master  of  the  Primula 
of  the  cireumstances,  and  of  his  action,  is  as 
follows:  "Passing  New  Mole  Heud,  saw  vessel 
with  two  lighte  on  our  port  bow,  nearly  ahead ;  took 
them  for  ship's  anchor  lights  ;  took  it  to  be  one 
on  each  masthead  ;  came  on,  sometimes  stopped. 
and  sometimes  moving  engines- to  steer  ;  nothing 
reported  to  me  passing  New  Mole  Head  ;  look-out 
man  hailed  there  was  something  on  starboard 
bow  about  five  minutes  before  collision  ;  engines 
not  moving  then ;  ship  drifting  ;  I  observed 
funnel,  mast,  and  yard  above  water  on  starboard 
bow  about  fifty  yards  away;  no  lights  on 
them,  two  points  on  starboard  bow  (funnel); 
put  engines  full  speed  ahead  for  five  or  six 
turns,  and  put  helm  hard-a-starboard;  if  I 
had  ported,  I  should  have  gone  amidships: 
should  not  have  cleared  her ;  ^ter  the  turns  I 
stopped  engines ;  if  I  had  gone  astern,  I  should 
have  struck  steamer  amidships  just  the  same ; 
could  not  go  astern,  as  there  was  another  steamer 
astern  of  me  also  coming  in ;  I  think  stem  of  the 
Utopia  was  visible  above  water,  but  that  night 
could  dee  nothing  but .  maste,  Lnd  funnel ;  there 
was  nothing  whatever  to  indicate  her  position." 
The  accuracy  of  this  statement  appears  to  have 
been  doubted  by  the  learned  Chief  Justice  on  one 
point  only,  that  relating  to  the  ship  alleged  to  be 
lollowing  the  Prim,ula.  Having  regard  to  the 
fact  that  the  express  stetement  of  the  master  of  the 
Primula  on  this  point  is  corroborated  by  his  crew, 
is  contradicted  only  by  the  occupant  or  the  hulk, 
whose  statement  as  to  the  lighte  cannot  be 
accepted,  and  was  not  challenged  in  cross-exami- 
nation at  a  time  when  itwould  have  been  possible  to 
have  sought  for  further  corroborative  evidence, 
their  Lordships  are  not  prepared  to  reject  the 
assertion  of  the  master  of  the  Primula  that  there 
was  a  vessel  close  astern  of  him  which  impeded 
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)iis  going^  astern.  It  may  be  added,  that  the 
learned  judge  has  found,  in  their  Lordships' 
opinion  correctly,  that  the  tide  was  half  ebb  and 
the  wind  northerly.  The  question  is  one  of  sea- 
manship, and  it  is  in  their  Lordships'  opinion  a 
qoestion  of  seamanship  in  circumstances  ot  instant 
peril.  They  think  that  the  master  of  the  Primula 
18  entitled  to  pray  in  aid  this  latter  circumstance 
in  the  consideration  of  his  conduct,  on  the 
principles  approved  by  the  Court  of  Appeal  in 
the  case  of  The  Bywell  Castle  (ubi  aup.).  Their 
Lordships  do  not  think  it  necessary  to  examine 
the  expert  evidence  in  the  court  below,  inasmuch 
as  they  have  the  assistance  of  skill  assessors. 
Taking  the  facts  and  circumstances  to  be  as  above 
stated,  they  have  requested  their  assessors  to 
advise  them  whether  the  captain  of  the  Primula, 
in  pursuing  the  course  he  adopted,  acted  with 
that  care  and  skill  which  might  reasonably  be 
expected  of  a  competent  navigator,  and  they 
are  advised  without  hesitation  that  he  did  so  act. 
This  advice  their  Lordships  think  it  right  to  adopt. 
Their  Lordships  thei-efore  think  that  the  appeal 
of  both  parties  should  be  allowed,  that  the  decree 
of  the  court  below  should  be  reversed,  and  both 
actions  dismissed,  and  that  each  party  should  bear 
their  own  costs  of  this  appeal  and  in  the  court 
below.  They  will  humbfy  advise  Her  Majesty 
accordingly. 

Solicitors  for  the  appellants,  Clarkton,  Oreen- 
wllt,  and  Co. 

Solicitors  for  the  respondents,  Clarkson, 
Dammt,  and  Toovey. 


— ♦ — 

COURT   OF    APPEAL. 

Wednesday,  Bee.  6, 1893. 

Before  Lindley,  Smith,  and  Davby,  L.JJ.) 

&  The  Bobough  Cohmebcial  and  Building 
Society,  (a) 

APPEAL  FEOM  THB    CHANCERY   DIVISION. 

Solicitor  and  client — Costs — Taxation — Agency 
tharges — London  agents  of  country  firm — Lon- 
^firm  having  common  partners  with  country 
irm— Rules  of  Court  1883,  App.  N.,  Costs, 
r.  119. 

^»  Uuing  a  biU  of  costs,  certain  agency  charges  for 
vorh  done  by  a  London  firm  of  solicitors,  as 
ageniifor  a  country  firm,  were  disallowed.  Two 
oj  the  partners  in  the  country  firm  were  also 
partners  in  the  London  firm,  aiM  held  certificates 
for  practising  in  London  as  well  as  in  the 
country. 

Seld.  tluU,  it  having  been  the  long-settled  practice 
"/  the  taxing  masters  not  to  treat  cases  of  two 
firmi  having  certain  partners  in  common  as 
agmcy  eases  at  all,  the  court  could  not  disturb 
that  practice  ;  and  that  the  charges  were  properly 
(litallowed. 

Dtcition  of  Williams,  J.  affirmed. 

A  gmxoNS  was  taken  out  by  the  voluntary 
Tiqnidator  in  the  winding-up  of  the  above-named 
wciety,  against  S.  Wood,  an  alleged  contributory 

(<jBeportcd  by  E.  A.  SCBATCHLET,  Esq.,  Barristcr-at-Luw. 


of  the  society,  for  payment  by  him  of  a  call  of  52. 
per  share. 

The  summons  was  refused,  with  costs,  to  be 
paid  by  the  liquidator  personally. 

The  order  having  been  completed.  Wood's  costs 
were  duly  carried  in  for  taxation  by  Ramsden, 
Badcliffe,  and  Co.  (a  London  firm  of  solicitors) 
as  agents  for  Ramsden,  Sykes,  and  Ramsdeu.  a 
firm  of  solicitorspractising  at  Huddersfield,  who 
were  acting  for  Wood  there. 

The  firms  of  Ramsden,  Radcliffe,  and  Co.  and 
Ramsden.  Sykes,  and  Ramsden,  each  consisted  of 
thi-ee  partners.  The  two  Messrs.  Ramsden  were 
partners  in  both  firms,  and  held  certificates  for 
practising  in  London  as  well  as  in  the  country. 

In  taxing  the  bill  of  Wood's  costs,  the  taxing 
officer  declined  to  allow  cei"tain  items,  viz.,  charges 
for  close  copies  and  a  teiin  fee,  on  the  gi-ound 
that,  though  these  charges  were  proper  agency 
charges  in  a  case  in  which  agency  charges  ought 
to  be  allowed,  yet  Ramsden,  Radcliffe.  and  Co. 
were  not  entitled  to  agency  charges,  having  regard 
to  the  long-settled  practice  in  the  Chancery  Divi- 
sion not  to  allow  agency  chai-ges  in  a  case  in 
which  a  London  firm  had  a  common  partner  or 
common  partners  with  a  country  firm:  and  that 
they  were  to  be  treated  as  being  themselves  "  pi-o- 

Eirly  concerned  "  as  principals,  inasmuch  as  the 
ondon  firm  and  country  firm  had  each  two 
common  members. 

The  registrar  upheld  his  taxing  clerk's  decision 
and  issued  his  certificate  accordingly. 

A  summons  to  review  the  taxation  was  taken 
out,  but  was  dismissed  by  the  judge  in  chambere, 
and  subsequently,  on  the  22nd  Nov.  1893,  by 
Williams,  J.,  in  court.  His  Lordship  expressed 
a  strong  opinion  that  these  costs  ought  to  be 
allowed,  but  did  not  feel  himself  at  liberty,  being 
comparatively  new  to  Chancery  pi-actice.  to  dis- 
regard what  was  represented  to  him  as  being,  and 
having  long  been,  the  pi-actice  of  the  Chimcery 
taxing  masters,  viz.,  not  to  treat  cases  of  two  firms 
having  a  common  member  as  agency  cases  at  alL 

From  that  decision  Wood  now  appealed.  _ 

The  liquidator  did  not  appear  on  the  hearing  of 
the  appeal. 

R.  W.  Harper  ior  the  appellant. — The  charges 
objected  to  by  the  registrar  are  proper  agency 
charges,  and  ought  to  have  been  allowed.  The 
practice  of  refusing  to  consider  cases  of  this 
kind  as  agency  cases  may  exist  among  the 
taxing  masters,  but  it  is  one  which  has  not  a 
sound  and  proper  foundation,  and  Charles,  J. 
in  a  case  which  came  before  him  in  Dec.  1891 
declined  to  follow  it.  [The  case  is  unrepoi-ted,  but 
the  papers  relative  thereto  were  handed  to  the 
court.]  He  also  referred  to  Rules  of  Court  1883, 
Appendix  N.,  Costs,  r.  IIS). 

LiNDLEY,  L.J. — We  have  seen  Mr.  Ryland,  who 
knows  as  much  about  these  things  as  anyone,  and 
he  tells  us  that  the  practice  of  the  taxing  masters 
is,  that  cases  of  two  firms  of  solicitors  with  a 
common  partner  are  not  regarded  as  agency  cases 
at  all.  That  being  so,  it  is  a  serious  matter  to 
ask  us  to  interfere — to  upset  a  practice  which  has 
been  established  fifty  years.  And  the  pi-actice  is 
not  a  whim  of  the  taxing  masters,  but  is  one  which 
has  sprung  up  from  the  common  law  doctrine 
which  prevents  one  fiiin  from  suing  another 
where  there  are  common  partners ;  the  same  person 
cannot  be  both  principal  and  agent.    I  do  not 
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think  it  is  possible  for  us  to  run  counter  to  the 
practice.  The  chai'ges  in  question  are  acknow- 
ledged as  being  proper  agency  charges  if  the  court 
should  hold  that  the  relation  of  agency  existed, 
but  this  class  of  case  has  never  for  forty  or  fifty 
years  been  considered  as  one  of  agency  at  all.  A 
pei-sun  cannot  be  principal  and  agent  at  the  same 
time.  That  has  been  recognised  oy  the  law  up  to 
recent  times — until  recently  it  has  been  made 
allowable  that  one  firm  should  sue  another, 
although  consisting  partially  of  the  same 
members.  Rule  119,  which  has  l)een  refeiTed  to. 
was  intended  to  apply  to  cases  which  are  agency 
cases,  and  was  not  intended  to  mean  that  costs  of 
close  copies  should  be  allowed  in  non-agency 
cascH.  and  does  not  apply  to  the  present  case.  If 
a  change  in  the  practice  is  \o  be  made,  the  proper 
way  for  it  to  be  done  is,  not  through  us  sitting 
here  judicially,  but  by  means  of  the  Rule  Com- 
mittee.   The  appeal  must  Ije  dismissed. 

Smith.  L.J. — ^That  the  chai-ges  in  question  are 
pi-operly  agency  charges,  if  an  agency  exists,  no 
one  disputes.  The  question,  then,  is,  did  an 
agency  exist  '^  For  half  a  centuiy  it  lias  been  the 
practice  that  where  there  are  common  partners  in 
two  firms  one  firm  cannot  lie  considered  the 
other's  agents.  That  answers  and  settles  the 
question  to  my  mind.  But  then  it  is  said  that 
rale  119  comes  in.  But  I  reply  that  that  rule 
only  means  close  copies  in  cases  where  agency 
does  exist,  and  not  wnere  agency  does  not  exist. 
The  decision  of  Charles.  J.,  which  has  been 
brought  to  our  notice,  does  seem  to  run  counter 
to  the  established  practice,  and  I  do  not  think  he 
was  right.  If  the  practice  is  to  be  changed  at  all, 
it  must  be  by  the  Rule  Commitee. 

Davet,  L.J. — It  is  impossible  for  us  to  over- 
rule the  practice  which  has  so  long  existed,  even 
though  one  may  dislike  being  boiud  by  that  which 
does  not  commend  itself  to  one's  mind.  I  agree 
that  the  appeal  must  be  dismissed. 

Appeal  disviigseJ. 

Solicitors:  Bamsden.  Badcliffe,  and  Co.,  agents 
for  Rainsden,  Sykes,  and  Bamsden,  Huddei-sneld. 


Tuesday.  Dec.  12.  1893. 

(Before  LiNDLET,  Smith,  and  Davet,  L.JJ.l 

Hole  v.  The  Chard  Union,  (a) 

appeal  fboh  the  chanceey  division. 

Practice — Action,  to  restrain  nuisance — Continiting 
cnuse  of  action — Injunction — Inquiry  as  to 
damages — Assessment  of  damages  douii  to  date 
of  chief  clerk's  certificate — Order  XXXVI.. 
r.  58.     ■ 

A  continuing  cause  of  action,  in  resvect  of  which 
damages  can  he  assessed  down  to  the  time  of  the 
assessment,  within  the  meaning  of  Order 
XXXVL.  r.h8,is  a  cause  of  action  tchick  arises 
from  the  repetition  of  a  series  of  acts  of  the  same 
kind  as  that  for  which  the  action  was  brought; 
the  object  of  the  rule  being  to  prevent  the  neces- 
sity of  bringing  repeated  actions  in  respect  of 
repeated  acts  of  the  same  nature. 

Decision  of  Chitty,  J.  affirmed. 

Thi.s  action  was  brought  by  T.  T.  Hole,  tlie  owner 

of  a  house  and  lands  at  Moorlands,  in  the  county 

(n)  Reported  b;-  E.  A.  SCKATCHLEV,  Eiiq.,  Barrigter-at-Lsir 


of  Somerset,  iigainst  the  guardians  of  the  poor  of 
the  Union  of  Chard,  who  were  the  sanitary  autho- 
rity of  the  district,  to  restrain  them  fi-om  polluting 
a  sti-eiim  which  ran  through  the  plaintiff's  land 
and  past  his  house,  by  allowing  sewage  and  infuse 
to  flow^  into  the  stream  so  as  to  be  a  nuisance  to 
theplaintiff. 

The  wiit  was  issued  on  the  23rd  Nov.  1888.  Lz 
May  1889  the  plaintiff  died,  and  the  action  wiu, 
afterwards  revived  and  continued  by  the  devisees 
under  his  will. 

On  the  25tli  Feb.  1890  Chitty.  J ,  Ijefore  whom 
the  action  wa«  tried,  gave  judgment  in  favom-  of 
the  plaintiffs,  gi-anting  a  perpetual  injunction  to 
restrain  the  defendants  froni  permitting  the 
sewage  and  refuse  to  pass  into  the  stream  so  as  to 
cause  a  nuisance  to  the  plaintiffs  ;  and  he  further 
ordei'ed  an  inquiry  what  damages  the  plaintiffs 
had  sustained  from  the  date  of  the  deatii  of  the 
original  plaintiff  T.  T.  Hole  by  reason  of  the 
nuisance  committed  by  the  defendants;  the  costs 
of  the  inquiry  to  lie  reserved,  with  liberty  to  all 
pai-ties  to  apply.  But  the  operation  of  the  injunc- 
tion was  suspended  for  six  months,  namely,  till  tlip 
25th  Aug.  189(1. 

The  defendants  made  some  alterations  in  their 
works  in  order  to  purify  the  sewage  and  refuse 
before  the  same  passed  into  the  sti«am.  but  did 
not  succeed  in  al^ting  the  nuisance  in  a  manner 
satisfactory  to  the  plaintiffs.  The  consequence 
was.  that  the  plaintiffs  were  unable  to  let  or  sell 
the  house  and  land,  and  sustained  thereby  con- 
siderable loss. 

They  accordingly  moved  for  a  wiit  of  sequestm- 
tion  against  the  defendants  after  the  six  months 
had  expired. 

The  motion  stood  over  from  time  to  time,  and 
eventually,  on  the  22nd  Jan.  1892,  the  Court,  with 
the  plaintiff's'  consent,  dismissed  the  motion,  but 
ordered  the  defendants  to  pay  the  costs  of  it. 

On  the  24th  July  1893  the  chief  clerk  made  his 
certificate,  by  which  he  assessed  the  damages 
sustained  by  the  plaintiffs  down  to  the  date  of  the 
certificate  at  iWOl. 

The  defendants  took  out  a  summons  to  vary  the 
certificate,  which  came  on  to  be  heard  before 
Chitty.  J.  on  the  1st  Nov.  1893.  when  the  follow- 
ing  judgment  was  delivered : 

Chitty.  J. — This  is  a  summons  to  vary  the 
chief  clerk's  certificate  in  answer  to  an  inquiry  as 
to  what  damages  the  plaintiffs  have  sustained 
fix>m  the  date  of  the  death  of  their  testator  by 
reason  of  the  nuisance  committed  by  the  defen- 
dants, and  in  respect  of  which  a  certain  injunction 
was  granted.  The  fii'st  question  is,  during  what 
period  the  damages  ought  to  run.  The  commence- 
ment is  limited  by  the  order  from  the  date  of  the 
testator's  death ;  but  the  oi-der  does  not  go  on  to 
say  when  it  is  to  terminate.  The  genei-al  practice 
is.  that  where  damages  are  to  be  assessed  in 
respect  of  any  continuing  cause  of  action  they 
shall  be  assessed  down  to  the  time  of  the  assess- 
ment. That  is  under  the  58th  rule  of  the  36th 
order.  No  doubt  some  time  has  elapsed  since 
this  judgment  was  made ;  but  still,  if  there  ha* 
been  any  delay,  either  party  might  have  forced  the 
other  on,  and  the  rule,  it  appears  to  me,  is  to 
apply.  There  is  a  continuing  cause  of  action,  and 
consetjuently  the  chief  clerk  would  be  right  in 
assessing  damages  down  to  the  date  of  hi» 
certificate.    Unquestionably,  however,  it  is  neces- 
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sary  to  show  that  the  cause  of  action — that  is.  in 
this  ease,   the  nuisance  of  poUnting  a  stream  hy 
sewage — was  going  on.     And  the  point  has  been 
raised  by  the  defendants  as  to  whether  there  was 
any  evidence  at  all  that  it  was  going  on  after  a 
particular  date ;  that  is  to  say,  after  the  date  up  to 
which  Mr.  Fam-ell  admitted  that  the  defendants 
Tere  liable,  namely,  six  months  after  the  date  of 
the  judgment,  which  was  the  time  allowed  by  way 
of  indulgence  to  the  defendants  to  put  their  works 
in  order,  and  to  so  abate  the  nuisance.     I  am  of 
opinion  that  I  cannot  take  that  date  as  the  date 
at  which  the  nuisance  ceased.     That  is  a  question 
of  fact,  and  it  appears  to  me,  on  the  evidence, 
that  the  nuisance  did  continue  down  to  the  time 
when  the  chief  clerk  made  his  certificate.    I  do 
not  mean  that  the  nuisance  was  going  on  hour  by 
honr  and  day  by  day,  or  even  week  by  week,  or  that 
it  was  as  bad  as  it  was  during  some  of  the  periods 
that  are  covered  by  the  evidence  at  the  trial. 
Xniaances  of  this  kind  are  not  nuisances,  as  I 
have  said  during  the  argument,  that  are  occurring 
at  all  times.    In  a  sense  they  are  continuing,  and 
the  nnisance  amounts   to  a  discomfort  to  the 
mhabitanta  of  the  house — not  perhaps  in  cold 
weather,  not  in  weather  when  floods  are  coming 
down  and  when  the  sewage  is  canied  off  without 
any  perceptible  smell  or  the  like,  but  at  ceitain 
seasons  of  the  year,  genei-ally  duiing  hot  weather, 
dJMomfort  is  caused.    Now,  I  do  not  pretend  to 
fa  minutely  into  the  question  as  to  what  extent 
this  nnisfmce  was  continuing  during  this  time, 
nor  exactly  how  many  days  are  covered  by  it. 
But  I  think  a  reasonable  conclusion  upon  the 
evidence  is  that  the  nuisance  was  continued  down 
to  the  time  of  the  certificate.   Now,  that  will  give, 
speaking  roundly,  a  period  of  four  years,  and  the 
damages,  therefore,  would  be  in  respect  of  the  loss 
Bostained  by  the  plaintiffs  during  that  period  of 
time.    Now,  in  this  case  the  defendants  did  not 
commit  this  nuisance  maliciously.     There  is  no 
giwmd  for  imputing  anything  of  the  kind.   There 
is  no  ground  for  giving  vindictive  damages ;  the 
meagaie  of  damages  in  this  case  is  certainly  the 
ordinary  one,  compensation    for  the    loss    that 
"  satntally  and  reasonably  arises  from  the  defen- 
dants' wrongful  acts."    That  is  the  way  in  which 
it  his  been  stated,  and  I  do  not  know  that  any 
attempt  to  impi-ove  upon  that  method  of  stating 
the  law  would  be  of  any  avail.    The  difficulty  in 
this  case  is  to  apply  the  rule  fairly,  and  it  is, 
of  course,    of     great   importance,    on   the   one 
hand,  not  to   give  by  way  of   damages  losses 
that  might   be    of    a    sentimental   natui«,    or 
siKh  as  flow  too   indirectly  or  remotely  from 
the  acts  of  the  wrong-doer.    Within  some  limits 
the  line  has  to  be  drawn  as  to  what  damages 
dnwtly  flow  from  the  act.    Now,  of  course,  I 
need  hardly  say  that  there  is  no  distinction  in 
i^Kesing  damages  in  the  Chancery  Division  and 
m  the  Qneen's  Bench  Division,  and    I    i-eaUy 
'^P^  in  this   case  that   formal  particulars  of 
"^Biages  were  not  asked  for  and  given.    Parti- 
flMs  of  damages  tend  to  limit  the  course  of  the 
m^niiy  and  bring  matters  to  a  point.    But  in 
">u  case  there  have  been  affidavits,  and  I  have 
ctprened  my    dissatisfaction    that    they    are 
mnbling  as  it  were  over  the  case,  not  specifying 
Mwheade  of  damages  in  the  way  it  is  done  in  the 
'jwna^  common  law  action  so  that  the  attention 
«  parties  and  of  their  advisers  may  be  dii-ected  to 
•hose  points.    Now,  in  this  case  Mrs.  Hole,  who  is 


one  of  the  plaintiffs  and  who  happens  to  Ije  the 
tenant  for  life  under  the  will  of  her  husband,  has 
made  an  affidavit,  and  she  certainly  in  one  pai-a- 
graph  has  set  out  what  appear  to  be  particulars 
of  damage.  Of  course,  pai-ticulars  of  damage 
may  be  given  not  in  the  ordinary  form,  but  may 
be  given  in  an  affidavit.  But  I  must  say  that 
these  particulars  ai-e  not  well  framed.  I  am  not 
desirous  of  thi-owing  any  unnecessary  blame  on 
either  party,  but  the  advisers  were  oeiiainly  not 
sufficiently  alert  in  framing  particulars  on  the  one 
side  in  this  loose  way,  while  on  the  other  side  they 
might  have  asked  for  better  particulars  than  these. 
They  ai-e  not  called  by  the  plaintiff  herself  '•  parti- 
culars," but  in  the  affidavit  of  her  solicitor  they 
are  referred  to  as  particulars.  I  am  not  going, 
however,  to  send  this  case  back  again  on  any 
technical  ^pounds;  nor  am  I  asked  to  do  that. 
The  plaintiffs  and  the  defendants  are  desirous  of 
making  an  end  of  this  case.  And  I  am  asked, 
therefore,  now  to  do  what  I  intend  to  do,  namely, 
assess  the  damages  myself,  having  regai'd  to  the 
evidence  generally,  not  holding  the  plaintiffs  too 
strictly  bound  by  these  particulars,  for  I  need  not 
say  with  regard  to  some  heads  that  they  are 
altogether  idle,  and  that  no  evidence  has  been 
put  forwajrd  in  support  of  them.  Now,  having 
said  thus  much,  I  will  descend  into  such  details 
as  I  think  it  necessaiy  to  mention.  [His  Lord- 
ship then  stated  the  facts  of  the  case,  and  dis- 
cussed the  evidence  as  to  the  damages  caused  to 
the  plaintiffs,  ultimately  coming  to  the  conclusion 
that  the  amount  of  such  damages  ought  to  be 
reduced  to  llSOi.,  which  sum  his  Lordship  ordered 
the  defendants  to  pay  to  the  plaintiffs,  together 
with  the  costs  of  the  inquiry.  The  chief  clerk's 
certificate  was  varied  accordingly.] 

From  that  decision  the  defendants  now 
appealed. 

Cozens-Hardy,  Q.C.  and  Farwell,  Q.C.  (R. 
Cunningham,  Olen  with  them)  for  the  appellants. 
— We  submit  that  the  damages  were  assessed  by 
the  chief  clerk  on  an  erroneous  principle,  and  tliat 
his  certificate  should  be  varied.  The  rule  on  which 
he  proceeded  was  Order  XXXVI.,  r.  58,  which  pro- 
vides that  where  damages  are  to  be  assessed  in 
respect  of  any  continuing  cause  of  action,  they 
shall  be  assessed  down  to  the  date  of  assessment. 
But  there  was  no  continuing  cause  of  action  in 
this  case.  Eveir  day  that  the  nuisance  complained 
of  continued  alter  the  time  that  the  injunction 
came  into  operation  there  was  a  -fresh  cause  of 
action.  The  nuisance  was  caused  by  fresh  acts 
of  the  defendants,  not  by  the  acts  done  before  the 
writ  was  issued.  Therefore  the  damages  should 
have  been  assessed  only  down  to  the  date  of  the 
judgment,  or,  at  all  events,  to  the  end  of  the  six 
months  during  which  the  injunction  was  sus- 
pended : 

WhitehouM  v.  Fellmces,  10  C.  B.  N.  S.  765,  779. 
If  the  plaintiffs  really  suffered  damage  after  that 
date,  their  proper  remedy  was  either  by  bringing 
a  fresh  action,  or  by  sequestration  for  breach  of 
the  injunction.  We  also  contend  that  the  damages 
have  been  calculated  on  a  false  system,  and  are 
extravagant  in  amount. 

Byrne,  Q.C.  and  Bunting,  for  the  respondents, 
contended  tiiat  the  cause  of  action  was  a  con- 
tinuing one,  and  that  the  damages  were  properly 
estimated.     [They  were  stopped  oy  the  Court.] 

Cotena-Hardy,  Q.C.  replied. 
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LiNDLET,  L.J. — The  principal  question  i-aised 
by  this  appeal  is  whether  the  damage  sustained  by 
the  plaintiffs  since  the  judgment  for  an  injunction 
came  into  operation  is  to  be  taken  into  account  in 
assessing  the  damages  in  the  action.  The  nuisance 
complained  of  is  the  pollution  of  a  stream  flowing 
through  the  plaintiffs'  land  by  the  discharge  into 
it  of  sewage  and  refuse  by  the  defendants. 
Chitty,  J.  has  granted  an  injunction  restraining 
the  defendants  from  permitting  sewage  and 
refuse  to  pass  into  the  stream  so  as  to  cause  a 
nuisance  to  the  plaintiffs,  and  he  fui-ther  ordered 
an  inquiiy  what  damages  the  plaintiffs  had 
sustained  from  the  date  of  the  death  of  the 
original  plaintiff  by  reason  of  the  nuisance  com- 
mitted by  the  defendants ;  and  he  suspended  the 
injunction  for  six  months,  that  is,  till  the  25th 
Aug.  1890.  The  question  raised  on  this  appeal  is, 
what  are  the  damages  since  the  death  of  the 
original  plaintiff  to  which  the  plaintiffs  are 
entitled  ?  That  depends  upon  the  construction  of 
Order  XXXVI.,  r.  58.  Clutty,  J.  having  directed 
an  inquiry  as  to  damages,  the  chief  clerk  has 
assessed  the  damages  down  to  the  time  of  his 
certificate.  The  question  is,  whether  he  was 
justified  in  taking  account  of  damage  sustained 
by  the  plaintiffs  since  the  date  of  the  gi-ant  of  the 
injunction,  or  rather  since  the  25th  Aug.  1890,  the 
date  when  it  came  into  operation.  It  is  contended 
on  behalf  of  the  defendants  that  it  was  not  right 
in  principle  to  do  this,  because  any  nuisance  com- 
mitted after  the  date  when  the  injunction  came 
into  operation  gave  rise  to  a  fresh  cause  of  action, 
and  was  not  a  continuing  cause  of  action  in 
respect  of  which  the  damages  could  be  assessed 
down  to  the  date  of  assessment  under  Order 
XXXVI.,  r.  58.  What  is  a  continuing  cause  of 
action.^  Speaking  accurately,  there  is  no  such 
thing  ;  but  what  is  called  a  continuing  cause  of 
action  is  a  cause  of  action  which  arises  from  the 
repetition  of  a  series  of  acts  of  the  same  kind  as 
that  for  which  the  action  was  brought.  In  my 
opinion  that  is  a  continuing  cause  of  action 
within  the  meaning  of  the  rule.  The  cause  of 
action  complained  of  and  existing  in  the  present 
case  appears  to  me  precisely  the  kind  of  mischief 
at  which  rule  58  aimed,  its  object  being  to  prevent 
the  necessity  of  bringing  repeated  actions  in 
respect  of  repeated  acts  o?  the  same  nature.  To 
adopt  the  argument  of  the  defendants  would  be 
to  render  the  rule  altogether  a  nullity.  I  feel  no 
doubt  that  the  present  case  is  a  continuing  cause 
of  action  within  the  mle.  It  is  a  repetition  of 
the  acts  of  the  same  kind  as  had  been  investigated 
at  the  trial,  and  bad  been  decided  to  be  a  nuisance. 
The  judge  was  therefore  right  in  treating  it  as  a 
continuing  cause  of  action  and  in  assessing  the 
damages  down  to  the  date  of  the  chief  clerk's 
certificate.  [His  Lordship  then  considered  the 
question  of  the  amount  of  damages,  and  gave  his 
opinion  that  they  were  correctly  calculated.  The 
appeal  was  therefore  dismissed  with  costs.] 

Smith,  L.J. — The  principal  question  m  this 
appeal  turns  upon  the  construction  of  Order 
XXXVI.,  r.  58.  It  is  contended  by  the  appellants 
that,  when  the  act  on  which  an  action  is  brought 
is  established,  the  cause  of  action  has  reference  to 
that  one  act  and  no  other.  In  my  opinion  that  is 
not  so.  If  once  a  cause  of  action  arises,  and  the 
acts  complained  of  are  repeated,  the  cause  of  action 
continues  and  goes  on  de  die  in  diem.  It  seems  to 
me  that  the  plaintiffs  in  the  present  case  have  not 


exhausted  their  cause  of  action.  There  was  a 
connection  between  the  two  series  of  acts  before 
and  after  the  action  was  brought.  They  were 
repeated  in  succession  and  became  a  continuing 
cause  of  action.  They  were  an  assertion  of  the 
same  claim,  namely,  a  claim  to  continue  to  pour 
sewage  into  the  stream.  Therefore,  in  my  opinion, 
there  was  a  continuing  cause  of  action  within  the 
meaning  of  the  rule. 
Davet,  L.J.  concurred.       ^^^^^^  dismissed. 

Solicitors  for  the  appellants,  Vandereom,  Hardy, 
Oatway,  and  Doulton. 

Solicitors  for  the  respondents.  Walker  and 
Battiscombe,  agents  for  Partridge  and  Cockram, 
Tiverton. 


Dec.  12  and  13,  1893. 

(Before  Lindley,  Smith,  and  Davet,  L.J J.  i 

Be  Elcom ;  Be  Hamilton;  Latbobnv.  Gbotes- 

Wbiqht.  (a) 

APPEAL  FBOM  THE  CHANjCEBY  DIVISION. 
Married   woman — Reversionary  interest    in  per- 
sonalty —  Will    executed    be/ore     and      codicil 
executed  after  Act — Disposition  by  deed  aeknmr- 
ledged—Malins'  Act  (20  &  21  Viet.  e.  57). 

A  testatrix,  by  her  wiU  made  before  the  31st  Dec. 
1857,  the  date  of  the  coming  into  operation  of 
Malins'  Act  (20  A  21  Vict.  e.  57),  bequeathed  A«r 
residuary  personal  estate,  after  payment  of  the 
legacies  thereinbefore  bequeathed,  or  which  she 
Tnight  bequeath  by  any  codicil,  upon  certain 
trusts  under  which  H.,  a  married  woman,  took  a 
reversionary  interest  therein.  After  the  2i\.st  Dec. 
1857  the  testatri  x  made  a  codicil,  which  was  ex- 
pressed to  be  a  codicil  to  her  last  will  and  testa- 
ment, and  by  such  codicil  she  bequeathed  addi- 
tional pecuniary  legacies  to  other  persons.  S.,  by 
a  deed,  duly  acknowledged  in  accordance  icitA 
the  Act,  purported  to  assign  her  reversionary 
interest  under  the  will  to  a  purchaser. 

Held,  that  H.  did  not  become  entitled  to  the  rever- 
sionary interest  "  under  any  instrument  made 
after  the  Slst  Dec.  1857,"  within  the  meaning  of 
the  Act ;  and  that  consequently  the  deed  of 
assignment  executed  by  her  was  not  effectual  to 
pass  the  property. 

Decision  of  Chitty,  J.  affirmed. 

Louisa  Elcom,  by  her  will,  dated  the  13th  March 
1856,  after  bequeathing  certain  legacies  as  therein 
mentioned,  devised  and  bequeathed  all  the  residue 
of  her  real  and  personal  estate  to  William  Lloyd 
Birkbeck  and  Edward  Basil  Jupp,  her  executors 
and  trustees  therein  named,  upon  trust  to  sell,  call 
in,  and  convert  the  same  into  money,  and  to  stand 
possessed  thereof,  upon  trust  to  pay  her  debts, 
funeral  and  testamentary  expenses,  and  the  , 
legacies  thereinbefore  bequeathed,  or  which  she 
might  bequeath  by  any  codicil  to  that  her  will; 
and,  after  directing  the  payment  of  certain  further 
legacies,  the  testatrix  directed  her  trustees  to  in- 
vest the  residue  of  her  estate  in  the  manner 
therein  mentioned,  and  to  pay  the  annual  produce 
thereof  unto  Haa-riet  Wright  for  her  life ;  and 
from  and  immediately  after  the  decease  of  Harriet 
Wright  the  testatrix  declared  that  the  trust  funds 
and  annual  produce  thereof  should  be  in  trust  for 

(a)  Beported  bj  0.  W.  Ki.sa  and  E.  .\.  SCRATcaLET,  Ewira., 
Barristera-Bt-Law. 
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all  or  any  the  children  and  child  of  Harriet 
Wright  who,  being  a  Bon  or  sons,  should  attain  the 
age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  should  attain  that  age  or  marry,  and  be 
divided  between  or  among  them,  if  more  than  one, 
in  equal  shares.  And  the  testatrix  thereby 
directed  and  declared  that  the  several  pecuniary 
legacies  thereinbefore  bequeathed  to  such  person 
or  persons  as  was,  were,  or  should  be  a  married 
woman  or  married  women  should  be  for  their 
respectiTe  separate  use,  and  free  from  the  debts, 
control,  or  interference  of  their  respective  hus- 
bands, and  that  their  receipts  respectively,  or  the 
receipts  of  any  person  or  persons  to  whom  they 
should  respectively  by  writing  undei'  their  respec- 
tive hands  direct  their  respective  legacies  to  be 
paid,  should,  and  notwithstanding  coverture,  be 
sufficient  discharges  for  such  legacies  respectively. 
The  testatrix  made  a  codicil  to  her  will,  dated 
the  28th  April  1864,  whereby  she  bequeathed  to 
Fntnoes  Eleanor  Gradsby,  Caroline  Gadsby,  and 
Clara  Gadsby,  children  of  her  late  niece  Frances 
Ann  Gadsby,  the  sum  of  1002.  each,  in  addition  to 
the  legacies  bequeathed  to  them  respectively  by 
her  will ;  and  she  bequeathed  to  Emma  Gadsby, 
Elizabeiii  Gadsby,  and  Emily  Gadsby,  children  of 
her  late  niece  Elizabeth  Gadsby,  the  sum  of  2002. 
each;  and  she  bequeathed  to  Caroline  Louisa 
Davison,  Frederick  Davison,  and  Jane  Stables,  the 
three  surviving  children  of  her  late  sister  Ann 
Davison,  the  sum  of  80Z.  each,  in  addition  to  what 
th^  would  take  under  her  will. 

On  the  19th  April  1866  the  testatrix  died,  and 
her  will  and  codicil  were  duly  proved  on  the  6th 
Jnne  following. 

Harriet  Wright  was  mairied  once  only,  to  John 
VTiight,  and  uiere  was  issue  of  their  marriage 
nine  children,  three  of  whom  died  in  eaxly  infancy, 
<nd  of  the  remaining  six  children  one  was  Louisa 
Wright,  who  married  John  Edmund  Hamilton. 

On  tiie  20th  Dec.  1867  John  Edmund  Hamilton 
and  Louisa  Hamilton  caused  the  absolute  rever- 
■ion  of  Louisa  Hamilton,  on  the  death  of  Harriet 
Wright,  to  one-sixth  part  or  share  in  69672. 6g.  10c2. 
New  Three  per  Cent.  Consols  and  6372.  2«.  New 
Three  per  Cent.  Consols,  being  the  residuarv 
estate  of  the  testatrix  Louisa  Elcom,  deceased, 
to  he  put  up  for  sale  by  auction,  Harriet  Wright 
being  in  the  particulars  stated  to  be  in  her  fifty- 
foarth  year ;  and  at  such  auction  Thomas  Lay- 
hom  purchased  the  same  for  3502. 

By  an  indenture,  dated  the  2nd  March  1868, 
John  Edmund  Hamilton  and  Louisa  Hamilton 
uaigned  unto  Thomas  Laybom,  his  executors, 
adminigtiators,  and  assigns,  all  and  singular  the 
share  and  interests,  as  well  vested  as  contingent 
&nd  as  well  original  as  accruing,  expectant  on  the 
ifixaae  of  Harriet  Wright,  to  which  Louisa 
Hamilton  or  John  Edmund  Hamilton  in  her 
right  then  was  or  should  or  might  thereafter  be 
entitled  under  the  will  of  the  testatrix  Louisa 
Elcom,  deceased,  of  and  in  the  sum  of 
69672.  6».  lOd.  and  6372.  2«.  New  Three  per  Cent. 
Consols. 

The  indenture  was  duly  acknowledged  by 
loraaa,  Hamilton  on  the  7th  March  1868,  in  pur- 
«iance  of  the  provisions  of  Malins'  Act  (20  &  21 
Tict.  c.  57). 

By  an  indentoie  dated  the  19th  March  1877, 
and  made  between  Thomas  Laybom  of  the  one 
part,  and  his  son  Thomas  Hichard  Laybom  of 
the  cither  part,  Thomas  Laybom  assigned  unto 


Thomas  Richard  Laybom  the  said  reversionary 
interest. 

On  the  19th  March  1890  Heni-y  Groves- Wright 
and  William  Joseph  Fi-aser  were  appointed  new 
trustees  of  the  will  of  the  testati-ix  Louisa  Elcom, 
deceased. 

An  action  was  brought  by  Thomas  Richard 
Laybom  against  Hemy  Groves- Wright,  William 
Joseph  Fiaser,  and  Louisa  Hamilton,  claiming 
{inter  alia)  a  declaration  that  the  plaintiff  was, 
under  and  by  virtue  of  the  indenture  of  the  2nd 
March  1868,  entitled,  as  the  assignee  of  Thomas 
Layboi-n,  to  the  one-sixth  share  of  the  proceeds  of 
the  residuary  estate  of  the  testatrix  comprised  in 
that  indenture ;  and  a  dii«ction  that  ttie  defen- 
dants, the  trustees  of  the  will,  should  ascertain 
and  pay  the  same  to  him  accordingly ;  and  also 
an  injunction  to  restrain  the  de^ndants,  the 
trustees,  from  distributing  the  estate  of  the  testa- 
trix without  paying  or  making  due  provision  for 
the  payment  to  the  plaintiff  of  his  one- sixth  share 
as  aforesaid. 

The  action  came  on  for  trial  before  Chitty,  J. 

Byrne,  Q.C.  and  Hull,  for  the  plaintifE,  con- 
tended that  the  testatrix's  will  and  codicil  together 
constituted  her  "will"  within  the  meaning  of 
that  word  in  the  first  section  of  the  Act  20  &  21 
Vict.  c.  27,  a  "will"  being  the  aggregate  of  a 
person's  testamentary  dispositions,  and  that  her 
will  was  therefore  made  after  the  31st  Dec.  1867  : 
Be  Earl's  Trust,  4  K.  &  J.  673 ; 
Winter  v.  Winter,  5  Hare,  806  ; 
Re  Blackburn;  Smiles  v.  Blackburn,  43  Ch.  Dir. 

75; 
Re  Smith;  BUke  r.  Roper,  63  L.  T.  Eep.  N.  S. 

448;  45 Ch.  DiT.  632 ; 
Sidney  y.  Sidney,  29  L.  T.  Bep.  N.  8.  569 ;  L.  Bep. 

17Eq.65; 
Lemage  y.  Ooodban,  13   L.  T.  Bep.  N.  S.  508; 
L.  Bep.  1  P.  &  M.  57. 

Vaughan  Hawkins,  for  the  defendants,  argued 
that  the  will  and  codicil  were  two  distinct  creative 
instruments,  and  that  Mrs.  Hamilton  was  entitled 
under  the  wUl  as  a  separate  instrument  which 
was  made  before  the  Act : 

Re  ButUr's  TrutU,  8  Ir.  Bep.  Eq.  138; 

Oumey  y.  Qumey,  3  Dr.  208 ; 

WiOet  y.  Sandford,  1  Ves.  sen.  178 : 

Fuller  y.  Booper,  2  Ves.  sen.  242 ; 

Pigotl  y.  Waller,  7  Yea.  98 ; 

Farrer  y.  St.  Catherine's  College,  28  L.  T.  Bep. 

N.  S.  800 ;  L.  Bep.  16  Eq.  19 ; 
Tempest  v.  Tempest,  2  K.  &  J.  635 ; 
Sherer  v.  Bishop,  4  B.  C.  C.  54; 
WiUon  V.  O'Leary,  26  L.  T.  Bep.  N.  S.  463 ;  L.  Bep. 

7  Ch.  App.  448 ; 
Rolfe  V.  Perry,  8  L.  T.  Eep.  N.  S.  441;  3  De  G. 

J.  &S.481: 
Biteey  v.  Flight,  3  Ch.  Diy.  269 ; 
Drinkwater  v.  Falconer,  2  Ves.  sen.  623 ; 
Re  Taylor;  Whitby  y,  Bighton,  58  L.  T.  Eep.  N.  S. 

842. 

Byrne,  Q.C.  in  reply,  referred  to 

Green  y.  Tribe,  38  L.  T.  Bep.  K.  S  914  ;  9  Ch.  Div. 
231. 

'  Cur.  adv.  vult. 
Nov.  22,  1893.— Chitty,  J.— The  question  is 
whether  the  deed  executed  after  the  3l8t  Dec. 
1857,  by  Mrs.  Hamilton,  then  a  married  woman, 
and  duly  acknowledged  by  her  in  the  manner 
required  by  the  Act  commonly  called  Malins'  Act 
(20  &  21  Vict.  c.  57),  was  effectual  to  pass  her  rever- 
sionary interest  in  personal  estate,  the  principal 
point  being  whether  she  was  entitled  to  the  reversion- 
ary intei-est  under  an  instrument  made  after  the 
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31st  Dec.  1857,  within  the  meaning  of  the  Act.  She  ' 
acquired  the  reTersionaiy  interest  under  the  testa- 
mentary dispositions  of  Louisa  Elcom.  By  her 
■will,  made  before  the  31st  Dec.  1857,  the  testatrix 
bequeathed  her  residuary  personal  estate,  after 
payment  of  the  legacies  thereinbefore  bequeathed 
or  wluch  she  might  bequeath  by  any  codicil,  upon 
trusts  under  which  Mrs.  Hamilton  took  the  i-ever- 
sionary  interest  in  question.  After  the  31st  Dec. 
1857  the  testatrix  made  a  codicil,  whereby  she 
bequeathed  additional  pecuniary  legacies.  The 
codicil  is  expressed  to  be  a  codicil  to  her  last  will 
and  testament.  It  does  not  in  tenns  confirm  the 
will,  but,  as  was  admitted  on  both  sides  in  the 
argument,  nothing  turns  on  that  circumstance. 
In  support  of  the  deed  an  argument  was  founded 
on  the  genei-al  object  of  the  Act.  Before  it  was 
passed  a  married  woman  could  not  efEectually 
dispose  of  her  reversionary  interest  in  personalty 
except  where  it  was  limited  to  her  for  her  separate 
use  or  where  a  special  power  of  disposition  was 
confeiTed  on  her.  The  object  of  the  Act,  as 
appeai-s  on  the  face  of  it,  was  to  enable  her  by 
acknowledged  deed  to  dispose  of  her  reversionary 
interest  in  pei"sonalty  except  where  she  is  re- 
sti'ained  from  alienation,  and  where  the  interest 
is  acquired  under  her  marriage  settlement.  The 
Act  is  not  retrospective ;  it  is  confined  to  disposi- 
tions made  by  her  after  the  31st  Dec,  1857,  and 
the  interests  to  which  she  shall  be  entitled  under 
any  instmments  made  after  that  date,  A  con- 
sideration of  the  genei-al  object  of  the  Act  does 
not  throw  any  material  light  on  the  meaning 
of  the  particular  words  used.  All  that  can  !« 
justly  said  is,  that  the  Act  enlarges  the  capacity 
of  a  maiTied  woman  in  the  manner  and  to  the 
extent  prescribed  by  the  Act,  and  subject  to  the 

froviaions  and  restrictions  therein  contained, 
n  support  of  the  deed  it  was  pointed  out 
that  the  words  in  the  pi'oviso  at  the  end 
of  the  first  section,  "  shall  become  entitled 
by  -v-irtue  of  any  deed,  will,  or  instru- 
ment." show  that  "  any  instrument "  in  the 
pi-evious  enacting  part  of  the  same  section 
include  a  will.  This  is  clear  and  would  be  so 
without  the  proviso.  Then  it  was  said  that  the 
word  "will"  means  the  aggregate  of  a  man's  testa- 
mentary intentions,  so  far  as  they  are  manifested 
in  writmg  duly  executed  according  to  the  statutes 
relating  to  wills  ;  and  in  support  of  this  proposi- 
tion the  judgment  of  Lord  Penzance  in  Lemage  v. 
Good-ban  (uSi  sup.)  was  cited.  Thereupon  it  was 
ui'ged  that  no  man  could  be  properly  said  to  have 
made  his  will  until  he  had  finished  Ms  last  codicil; 
and,  applying  this  reasoning  to  the  present  case, 
the  conclusion  arrived  at  was  that  the  testatrix's 
will  and  codicil,  taken  together,  constituted  her 
will,  and  that  her  will  was  therefore  made  after 
the  Slst  Dec.  1857.  But  the  question  is,  whether 
this  i-easoning  has  any  application  to  the  statute 
under  consideration.  By  using  the  term  "  instru- 
ment "  the  Legislature  appears  to  have  directed 
its  attention  to  the  particular  instrument  under 
which  the  married  woman  is  entitled,  and  not  to 
the  set  of  instruments  which  together  make  up 
the  will.  Mrs.  Hamilton  is  entitled  under  the 
will  to  the  reversionai-y  interest  thereby  be- 
queathed, subject  only  to  the  diminution  contem- 
plated by  the  will  itself  of  the  amount  of  the 
residue  by  legacies  left  by  the  codicil ;  and  the 
will  itself,  regarded  as  a  separate  document,  was 
actually  made  before  the  date  mentioned  in  the 


Act.  The  Act  treats  the  date  at  which  a  testator's 
testamentary  dispositions  come  into  operation  by 
his  death  as  immaterial.  Pei-sons  stUl  living  at 
the  passing  of  the  Act  (the  25th  Aug.  1857)  who 
had  already  made  their  wills,  and  persons  who 
af tei-wards  made  their  wills  before  or  on  the  Slst 
Dec.  1857.  were  in  effect  told  that  their  wills  would 
be  left  to  opei-ate  in  regard  to  married  women 
under  the  law  as  it  stood  at  the  passing  of  the 
Act ;  that  it  was  not  necessary  for  them  to  insert 
any  resti'aint  upon  alienation  in  order  to  prevent 
the  married  woman  from  disposing  of  her  interest. 
In  dealing  with  the  Act  I  am  bound  to  take  the 
words  as  I  find  them,  and  to  construe  them  in 
their  ordinai-y  and  natural  sense.  I  think  the 
words  refer  to  the  particular  insti-ument  contain- 
ing the  gift,  which  in  this  case  is  the  will,  and  that 
this  instrument  was  made  within  the  meaning  of 
the  Act  at  the  time  when  it  was  duly  executed  and 
attested  as  required  by  law.  In  his  able  and 
learned  argument  against  the  deed,  Mr.  Vaughan 
Hawkins  referred  to  vaiious  expressions  which 
have  l^een  used  in  reference  to  the  effect  of  a 
codicil  on  a  wiU — such  as  "  a  codicil  is  part  of  the 
will  "  ;  "a  codicil  republished  the  will  "  ;  " it 
incorporates  or  reiterates  the  will " ;  or  "  draws 
down  the  date  of  the  will  to  its  own  date,"  and 
the  like;  and  he  contended,  and  as  I  think  rightly, 
that  all  such  expressions  must  be  considered  in 
reference  to  the  particular  case  which  was  under 
discussion.  They  have  no  direct  bearing  on  this 
case.  Reference  was  made  to  the  34th  section  of 
the  Wills  Act  (1  Vict.  c.  26),  which  enacts  that 
the  Act  shall  not  extend  to  any  will  made  before 
the  1st  Jan.  1838.  and  that  eveiy  will  re-executed 
or  republished  or  revived  by  any  codicil  shall,  for 
the  purposes  of  that  Act,  be  deemed  to  have  been 
made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished,  or  revived.  The  operation 
of  the  section  is  therefore  confined  to  the  purposes 
of'that  particular  Act,  and  there  is  no  such  enact- 
ment in  Malins'  Act.  The  section,  so  far  as  it 
goes,  supports  the  conclusion  at  which  I  have 
arrived.  Of  the  numerous  authorities  cited  at 
the  bar,  I  think  it  necessary  to  refer  only  to  Bolfe 
V.  Perry  (uhi  sup.).  The  question  there  was  the 
meaning  Of  the  words.  "  will,  deed,  or  document 
already  made  or  to  be  made  before  the  1st  Jan. 
1855,"  in  Locke  King's  Act  (17  &  18  Vict.  c.  113). 
In  that  case  there  were  two  wills,  both  duly  exe- 
cuted and  attested,  one  before  and  the  other  after 
the  date  mentioned.  Lord  Westbury  held  that 
the  words  "  already  made  "  referred  to  the  actual 
making  of  the  first  will,  and  dechned  to  apply  any 
doctrine  of  republication  by  the  second  will.  The 
decision,  no  doubt,  w^as  on  a  different  Act,  in 
which  the  words  were  somewhat  different ;  but  it 
has  a  close  application  to  the  present  case,  and  it 
at  least  shows  that  the  word  "  will "  in  an  Act  of 
Parliament  may  be  properly  construed  as  referring 
to  a  particular  instrument.  For  these  reasons  I 
hold  that  the  acknowledged  deed  was  not  within 
the  Act,  and  therefore  that  Mrs.  Hamilton  is  not 
bound  by  it. 

From  tliat  decision  the  plaintiff  now  appealed. 

Byi-ne,  Q.C.  and  Hull  for  the  appellant. 

Vaxiglum  Hawkins,  for  the  respondents,  ^^'as  not 
called  upon  to  argue. 

LiNDLEV.  L.J. — I  think  that  it  is  unnecessary 
for  us  to  hear  Mr.  Vaughan  Hawkins,  for  the 
language  of  Malins'  Act  is    too  stroz^  for  the 
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appellant,    although  we  hare  certainlj  no    dis- 
poBition  to  assist  the  respondents,  and  only  do  so 
if  we  are  obliged.     The  facts  are  shortly  these : 
In  1856   Louisa  Elcom  made  a  will  giving  her 
residnary  estate  to  the  mother  of  Mi's.  Hamilton 
for  life  with  remainder  to  her  children  who  should 
attain  twenty-one  or  marry.    In  1864  the  testa- 
trix made   a    codicil    giving    certain    additional 
legacies.      In  1866  the  testatrix    died.     In  1868 
lbs.  Hamilton  purported  to  assign  her  share  of 
the  residuary  estate  of  the  testatrix  to  Thomas 
Laybom.      Malins'  Act  was  passed  in  Aug.  1857, 
the  first  section  of  which  provides  that  after  the 
31gt  Dec.  1857  it  shall  be  lawful  for  every  married 
Toman  by  deed  to  dispose   of   every  future  or 
reversionary   interest,  whether   vested    or   con- 
tingent, of  soch  man-ied  woman,  or  her  hasband 
in  her  right,  in  any  personal  estate  whatsoever  to 
which  she  shall  be  entitled  under  any  instrument 
made  after  the  said  31st  Dec.  1857  (except  such  a 
settlement  as  after-mentioned),  and  bo  on.    The 
short  point  which  we  have  to  decide  is,  whether 
Mn.  Hamilton  became  entitled  to  this  reversion- 
siy interest   "under  any  instrument  made  after 
the  31st  Dec.  1857."    If  she  did,  then  the  assign- 
ment by  her  by  the  indenture  of  the  2nd  March 
1868  is  good,  and  she  is  bound  by  it ;  if  she  did 
not  that  assignment  is  inoperative.     It  is  argued 
for  the  appellant  that  the  wiU  and  codicil  together 
constitute  the  "  instrument,"  under  which  she  is 
entitled,  for  that  a  "  will "  means  the  aggregate  of 
a  person's  testamentary  dispositions.    No  doubt 
for  some  purposes    a  "  will ''    does  mean  that. 
But  the  queetion  is,  what  does  the  Act  mean  when 
it  speaks  of  being  "  entitled  under  any  instrument 
made  after  the  said  31st  Dec."  P     When  was  this 
will  made  so  as  to  confer  a  title  for  the  purposes 
of  the  Act  P    My  answer  is,  that  it  was  made 
when  it  was  first  executed.      As    to  authority, 
cases  do  not  throw  much  light  upon  the  matter ; 
bat,  if  we  are  to  have  any,  the  one  that  seems  to 
be  nearest  in  point  is  Bolfe  v.  Perry  {ubi  sup.). 
I  think  the  appeal  therefore  fails. 

SitiTH,  L.J. — I  think  so  too.  The  question  is, 
Tmder  what  instrument  did  Mrs.  Hamilton  become 
entitled  to  this  interest  ?  I  think,  without  doubt; 
onder  the  will  which  was  made  on  the  13th  March 
1856.  It  was  said  that  because  the  testatrix  made 
a  codicil  to  that  will  in  1864,  Mrs.  Hamilton 
became  entitled  under  the  aggregate  of  the  testa- 
mentaiy  dispositions.  But  I  ask,  did  she  become 
entitled  under  the  codicil?  If  anything,  she 
rather  became  disentitled  under  the  codiol.  I 
agree  that  the  appeal  fails. 

Davbt,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  that  '•  instrument  "  in  Malins'  Act  is  to 
be  construed  as  being  equivalent  to  "  will "  in  the 
lense  of  an  aggregate  of  testamentary  dispositions. 
The  will  here  made  in  1856  is  only  one  of  the 
testamentary  dispositions,  and  so  far  as  it  is  not 
iBToked.  remains  m  force,  and  I  do  not  hesitate  to 
say  that  Mrs.  Hamilton  is  entitled  under  it. 

Appeal  diBmiaaed. 
Solidtors  for  the  appellant,  Oeorge  Brown,  Son, 
taiVardy. 
Solieitorfor  the  respondent,  W.  J.  Fraser. 


Nov.  1,  15.  and  27, 1893. 

(Before  Lindley,  Smith,  and  Davbt,  L.JJ.) 

Be  Low  J  Bland  v.  Low.  (a) 

APPEAl  FBOM  THE  CHA.NCEBT  DIVISION. 
Administration — Scotch      judgmsnt — Begistration 
in  England — Certificate  of  debts — Res  judicata 
— Statute  of  Limitations — (21  Jac.  1.  c.  16)— 
Judgments  Extension  Act  1868  (31  *  32  Vict, 
e.  54),  «.  3. 
An  action  having    been  commenced  in  Scotlatid 
against  an  administratrix  to  recover  a  debt  which 
was  barred   by   the   Statute   of  Limiiations  in 
England,  an  action  for  the  administration  of  the 
intestate's  estate  was  commenced  in  England,  and 
an  order  for  ad/minisiration  made.    Judgment 
for  the  plaintiff  by  default  was  afterwards  given 
in  the  Scotch  action.     The  Scotch  creditor  then, 
sought  to  prove  his  debt  in  the  administration 
action,  but  the  chief  clerh  disallowed  the  claim,  as 
being  barred  by  the  Statute  of  Limitations.    The 
administratrix    afterwards   obtained    an  order 
from  the  Scotch  court  recalling  the  judgment  by 
default,  and  giving  her  leave  to  defend. 
The  action  was  then  heard,  and  judgment  given 
against    her,    which    was    then    registered    in 
England  under  the  Judgments  Extension  Act 
1868. 
Held,  that  the  Scotch  creditor  was  entitled  to  prove 
in  the  administration  action  as  a  creditor  for  the 
anwunt  of  the  judgment  and  costs ;  and  tliat  it 
was  not  Tiecessary  that  the  chief  clerk's  certifi- 
cate should  be  varied,  as  the  Scotdi  judgment 
when  registered  under  the  Act  created  a  neio 
cause  of  action  which  had  not  been  adjudicated 
upon. 
Decision  of  North,  J.  reversed. 
The  question  raised  by  this  appeal  was,  whether 
John  Low,  who  had  obtained  judgment  in'  Scot- 
land against  the  defendant,  as  administratrix  of 
her  deceased  husband  J.  H.  Low,  was  entitled  to 
be  paid  the  amount  of  the  judgment  out  of  his 
assets,    which  were  being  e^ministered  in   the 
Chancery  Division  of  the  High  Court  in  this 
country. 

John  Low,  the  father  of  the  deceased,  lent  him 
money  on  some  I O  U's,  which  had  not  been  repaid 
at  his  death.  John  Low  lived  in  Scotland.  The 
deceased  lived  in  England,  and  died  domiciled  in 
England,  having  property  both  in  England  and 
in  Scotland,  but  principally  in  England.  The 
defendant  was  his  administratrix  in  England. 
John  Low  could  not  enforce  payment  of  his  debt 
in  England,  it  being  barred  by  the  Statute  of 
Limitations.  But  he  could  enforce  payment  in 
Scotland,  his  debt  not  being  barred  by  lapse  of 
time  according  to  the  law  of  that  country. 
Accordingly,  on  the  13th  Dec.  1892  John  Low 
brought  an  action  in  Scotland  against  the  defen- 
dant, as  administratrix  of  her  husband,  and 
claimed  over  4002.,  and  on  the  1st  Feb.  1893  judg- 
ment was  signed  against  her  in  her  absence  for 
this  amount.  She  afterwards  applied  to  the 
Scoteh  court  to  set  aside  this  judgment,  and  for 
leave  to  defend  the  Scotch  action,  and  on  the  14th 
Feb.  1893  this  application  was  granted.  She  then 
defended  the  action.  By  her  pleadings  she  denied 
the  debt,  asserted  that  it  was  barred  by  lapse  of 
time,  denied  asseto  sufBcient  to  pay  it,  and  relied 
on  the  fact  that  a  judgment  had  been  obtained  in 

(a)  Beported  by  Vf.  C.  BI88,  Esq.,  Barrinter-at-Law. 
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England  for  the  administration  of  the  estate  of 
the  deceased.  John  Low  then  reduced  his  claim 
to  2702.,  and  on  the  30th  May  1893  he  recovered 
judgment  against  the  defendant  for  this  amount 
with  coste.  This  judgment  was  in  form  for  pay- 
ment by  her  personally  of  270i.,  and  as  administra- 
trix, of  the  costs.  But  during  the  hearing  of  the 
appeal  it  was  ascertained  that  the  judgment  was 
only  against  the  defendant  as  administratrix, 
hotn  as  regards  the  principal  sum  and  the  costs. 
Immediately  after  the  proceedings  had  been  thus 
commenced  in  Scotland,  viz.,  on  the  17th  Jan. 
1893,  one  Bland,  a  creditor  of  the  deceased, 
brought  an  action  in  this  country  against  the 
defendant  for  the  administration  of  the  estate  of 
J.  H.  Low,  ajid  on  the  20th  Jan.  1893  the  usual 
administration  judgment  was  pronounced.  In 
March  1893  Jolm  Low  sought  to  prove  his  debt 
in  the  administi-ation  action,  but,  the  debt  being 
barred,  the  chief  clerk  disallowed  the  claim,  and 
he  declined  to  allow  the  claim  to  stand  over  until 
the  result  of  the  Scotch  proceedings  should  be 
known.  He  gave  John  Low  further  time  to  sup- 
port his  claim,  but,  being  unable  to  take  his  case 
out  of  the  statute,  he  med  no  further  evidence, 
and  on  the  1st  May  1893  the  chief  clerk  made  a 
certificate  disallowing  the  claim,  and  finding  that 
the  only  debt  due  from  the  intestate's  estate  was 
that  of  Bland  for  112.  7s.  6d.  No  application  had 
been  made  to  vary  this  certificate. 

On  the  22nd  July  1893  John  Low  registered  a 
certificate  of  his  Scotch  judgment  iu  the  Queen's 
Bench  Division,  under  sect.  3  of  the  Judgments 
Extension  Act  1868,  and  gave  notice  to  the 
administratrix  that  unless  the  amount  was  paid  in 
three  days  execution  would  be  issued. 

The  aidministratrix  then  obtained  ex  parte  an 
order  transferring  the  proceedings  in  the  Queen's 
Bench  Division  to  North,  J.,  to  whose  court  the 
administration  action  was  attached,  and  an 
interim  injunction  restraining  John  Low  from 
proceeding  to  issue  execution.  On  the  4th  Aug.  a 
motion  to  continue  the  injunction  was  heard  by 
North,  J. 

Cotens-Hardy,  Q.O.  and  Oatey  for  the  adminis- 
tratrix. 

Swinfen  Eady,  Q.C.  and  F.  Thompson  for  John 
Low. 

NoBTH,  J.  (after  stating  some  of  the  facts, 
continued :) — When  the  matter  came  before  the 
chief  clerk  he  was  asked  to  allow  it  to  stand  over 
till  the  question  in  the  Scotch  action  had  been 
tried.  The  answer  to  the  claim  set  up  by  the 
claimant  was  the  Statute  of  Limitations,  and  it  is 
admitted  here  to  be  quite  clear  now  that  the 
question  is  to  be  tried  in  the  administration  action. 
The  advances  were  made  under  such  circumstances 
that  the  Statute  of  Limitations  is  a  clear  defence 
which  cannot  possibly  be  got  over.  That  being 
80,  that  defence  was  set  up  by  the  administratrix, 
and  the  question  was,  whether  the  claim  should 
stand  over  to  find  out  what  the  Scotch  law  on  the 
subject  was.  I  cannot  imagine  why  it  should 
have  stood  over  for  any  such  purpose.  The  chief 
clerk  declined  to  allow  it  to  stand  over  till 
judgment  was  recovered.  But  he  did  not  dispose 
of  the  matter  summarily ;  he  gave  three  weeks  to 
the  applicant  to  file  any  further  evidence  beyond 
the  formal  afBdavit.  The  formal  affidarit  was 
displaced  by  the  defence  as  to  the  statute,  and  it 
was  necessary  to  have  further  evidence  before  the 


chief  clerk  could  adjudicate  upon  the  claim.     Bnt 
the  applicant  chose  not  to  do  anything  further. 
He  was  content  to  let  matters  rest  as  they  were  so 
far  as  the  administration  action  was  concerned,  and 
on  the  Ist  May  the  chief  clerk  made  a  certificate  as 
to  creditors,  in  which  the  claim  of  the  present 
claimant    was   disallowed.     That   certificate  was 
allowed  to  stand ;  there  has  never  been  any  appli- 
cation to  vary  it.     Then,  in  May,  the  action  came 
on  in  Scotland.     I  may  say  I  know  nothing  about 
the  way  in  which  the  jurisdiction  arose,  or  whether 
it  could  be  disputed  or  not ;  it  is  sufficient  to  say 
that  the  administratrix  did  not  put  in  any  plea  as 
to    jurisdiction,   and    therefore   the   court    bad 
jurisdiction  to  go  on  and  decide  the  action.  Judg- 
ment was  given,  not  for  4412.,  but  for  2702.  and 
392.    for   costs.     Thereupon    the    claimant^    who 
recovered  judgment    in  Scotland,  proceeded    to 
register    the  judgment  in  England,  and   having 
done  so — ignoring  the  administration  action  alto- 
gether— threatened    to  issue   execution  h  gainst 
uie  proceeds  of  the  intestate's  estate,  which  ■were 
in  the  hands  of  the  administratrix  in  this  conntty. 
I  give  him  credit  for  this,  that  before  doing  so  he 
gave  notice  stating  that  if  they  did  not  pay  within 
three  days  he  should  issue  execution.    Thereupon 
he  was  asked  to  give  an  undertaking  not  to  do  so, 
or  an  ex  parte  application  would  have  to  be  made 
to  the  court.    He  declined  to  ^ve  that  under- 
taking owing  to  circumstances  which  he  is  not  to 
be  blamed  for.     Then  an  application  was  made  to 
me  to  restrain  him  from  continuing  proceedings  in 
this  country  founded  on  registi'ation  in  England 
of  the  Scotch  judgment.      Now    the    question 
is,    whether    this  gentleman,   having  recovered 
a   judgment  in    Scotland,    is   to    be   permitted, 
after  the  certificate  in  the  administration  action 
in  which  this  claim    was  disallowed,    to    come 
in  and  prove  in  respect  of  that  sum.    In  the  first 
place,  it  is  to  be  observed  that  that  is  not  what  he 
sought  to  do  at  first,  though  it  is  what  he  says 
now  he  is  willing  to  do.     At  first  he  claimed  to 
sweep  away  the  assets,  ignoring  altogether  the 
proceedings  in  the  action  in  England.     Now  it  is 
said  that  he  is  willing  to  come  in  and  prove, 
though  he  has  not  applied  to  do  so  by  maldng 
formal  application — but  that  is  his  highest  right, 
namely,  to  come  in  and  prove.    Is  he  entitled  to 
do  so  ?    In  my  opinion  he  is  not.    The  matter 
has  been  dealt  with  here  and  decided.    Although 
no  doubt  the  coui-t  would  allow  him  to  prove  if 
there  was  an  equitable  reason  for  allowing  him  to 
do  so,  I  see  no  reason  whatever  why  he  should  be 
allowed  to  reopen  the  proceedings  which  have  been 
finished  in  this  country,  by  which  it  has  been 
adjudicated  that  he  is  not  a  creditor.    What  is 
the  ground  for  saying  he  should  be  permitted  to 
do  so  P    Is  it  because  he  has,  since  the  claim  has 
been  adjudicated  upon  in  England,  by  proceedings 
which  he  took  in  Scotland  obtained  a  better  case 
than  he  could  have  had  in  the  proceedings  in 
England ;  that  is  to  say,  can  he  insist  upon  an 
adjudication  in  his  favour  by  Scotch  law  wh^re 
the  very  point  to  be  decided  in  this  case,  and 
which  was   adjudicated  upon  here,  namely,  the 
Statute  of  Limitations,  cannot  be  raised  V    In 
my  opinion,  he  cannot  be  entitled  to  any  snch 
right,  and  I   think    the    chief  clerk  was   right 
in    not    postponing    the  proceedings    until  the 
Scotch  action  was  tried.    There  was  no  dispute  as 
to  the  facts.    If  there  was  a  dispute  as  to  the 
amount  of  the  debt  it  might  be  different.    It  is 
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conceded  that  the  claimant  has  no  case  here,  as 
the  Statute  of  Limitations  applies.  There  is  no 
eqiiitj  shown  for  letting  him  m  to  prove,  and  the 
judgment  obtained  since  cannot  do  nim  an  j  good. 
For  these  reasons  I  think  the  proceeding  under 
the  judgment  registered  here  is  one  that  cannot 
have  any  effect  given  to  it,  and  therefore  the  order 
which  I  made  upon  the  ex  parte  application  must 
be  continued,  but  that  is  subject  to  this  point : 
There  was  a  proceeding  in  the  action  in  Scotland 
which  the  administratrix  defended,  and  the  result 
was  that  a  claim  was  established  in  Scotland,  and 
39{.  awarded  for  costs.  That  was  the  result  of  a 
proceeding  by  this  claimant  against  the  adminis- 
tratrix, both  parties  leaving  it  to  Scotch  law  to 
decide  that  point ;  and,  as  regards  the  costs  of  that 
proceeding  which  was  taken  by  the  common  con- 
sent of  the  parties  in  that  way,  it  seems  to  me  it 
is  only  fair  to  say  that  he  has  a  good  claim 
against  the  administratrix  in  respect  of  that  sum, 
but  it  is  a  claim  against  the  administratrix  per- 
sonally. I  could  not  allow  the  assets  in  the  hands 
of  the  administratrix  to  be  seized  for  the  purpose 
of  paying  those  costs.  I  am  prepared  to  do  tnis  : 
to  direct  that  those  costs  should  be  paid  in  this 
proceeding  to  the  claimant  out  of  the  estate  in  the 
hands  of  the  administratrix,  after  satisfying  the 
costs  of  the  creditor  who  has  proved  and  the  costs 
of  the  administration  action. 

From  this  decision  J.  Low  apx>ealed. 

The  appeal  came  on  for  hearing  on  the  Ist 
Nov.  1893,  when  a  question  arose  whether  on  the 
form  of  the  Scotch  judgment  it  was  against  the 
respondent  personally,  or  in  her  character  of 
administratrix ;  and  the  hearing  was  adjourned 
in  order  that  the  point  might  be  inquired  into. 
It  was  ascertained  that  the  judgment  was  against 
her  as  administratrix  only. 

Svnnfen  Eady,  Q.C.  and  F.  Thompson  for  the 
appellaiit. — The  appellant's  claim  has  not  been 
adjudicated  upon  on  its  merits.  The  appellant's 
affidavit  which  was  before  the  chief  clerk  showed 
that  there  was  a  pending  action  in  Scotland,  and 
that  it  depended  on  the  decision  in  that  action 
whether  or  not  he  was  a  creditor. 

Cozens- Hardy,  Q.C.  and  Gatey  for  the  respon- 
dent.— J.  H.  Low  was  a  domiciled  Englishman, 
and  the  question  as  to  who  are  his  creditors  must 
be  decided  by  English  law,  including  the  Statute 
of  Limitations.  The  case  was  properly  before 
the  English  court,  which  was  not  Dound  to  await 
the  decision  of  the  Scotch  court : 

Photphate  Smcaga  Company  v.  Ifolleion,  1  App.  Cas. 
780;  4  App.  Cas.  801.  • 

The  case  is  res  judicata,  and  no  application  has 
been  made  to  vary  the  chief  clerk  s  certificate. 
The  court  will  not  enlarge  the  time  for  such  an 
application  in  this  case,  which  is  an  attempt  to 
avoid  the  effect  of  the  Statute  of  Limitations  by 
taUng  advantage  of  the  fact  that  a  few  pounds  of 
the  deceased's  property  happened  to  be  in  Scot- 
land. It  was  never  intended  that  the  Judgments 
Extension  Act  1868  should  have  that  effect. 

Svoinfea  Eady,  Q.C.  in  reply. — Sect.  8  of  the 
Jadjgments  Extension  Act  1868prevents  that  Act 
having  the  effect  suggested.  The  case  was  heard 
on  its  merits  in  ScoiJand,  and  the  administratrix 
appeared  and  contested  the  claim.  The  position 
(^  the  appellant  is  not  affected  by  the  decision 
in  Phosphate  Setaage  Company  v.  MoUeson  {ubi 
"p.).    The  court  ought  only  to  exercise  its  juris- 


diction to  restrain  the  proceedings  on  the  judg- 
ment in  England  on  the  terms  that  the  appellant 
should  be  allowed  to  prove  on  his  judgment  as  a 
creditor  in  the  administi-ation  proceedmgs.  But 
although  a  legal  x>er80nal  representative  is  entitled 
to  an  injunction  in  order  that  there  may  be  an 
equal  distribution  of  the  assets  among  the  credi- 
tors, such  an  injunction  has  never  been  granted 
where  after  the  commencement  of  an  administra- 
tion action  he  has  defended  an  action  and  it  has 
been  decided  against  him.  ^^^  ^^  ^^^ 

Nov.  27. — LiKDLET,  L.J.,  alter  referring  to  the 
facts,  continued: — The  parties  to  the  English 
action  might  have  applied  to  restrain  John  Low, 
the  plaintiff  in  the  Scotch  action,  as  in  Graham  v. 
Maxwell  (1  Mac.  &  G.  71),  tvom  proceeding  with 
his  Scotch  action,  or  they  might  have  applied  to 
restrain  him  from  registering  his  judgment  under 
31  &  32  Yict.  c.  54,  s.  3 ;  but  no  such  application 
was  made,  and  on  the  22nd  July  1893  ne  duly 
registered  a  proper  cei-tificate  of  his  Scotch  judg- 
ment under  that  Act.  There  was  nothing  wrong 
in  this,  and,  whether  he  could  or  could  not  have 
been  restrained  from  obtaining  or  from  registering 
his  Scotch  judgment,  whatever  advantages  the 
registration  gives  the  judgment  creditor  he  is 
entitled  to.  Having,  however,  threatened  to  issue 
execution  against  the  assets  of  the  deceased,  the 
administratrix  very  properly  applied  for  and 
obtained  an  injunction  to  restrain  him  {i.e.,  John 
Low)  from  carrying  out  his  threats.  But  the  in- 
junction is  so  womed  that  it  may  prevent  him 
from  proving  against  the  estate  of  the  deceased 
in  the  administration  action,  and  the  judgment  of 
North,  J.,  who  granted  the  injunction,  is  in  effect 
a  decision  that,  although  John  Low  has  obtained 
and  registered  his  Scotch  judgment  for  2702.  and 
costs,  he  is  not  entitled  to  prove  in  respect  of  this 
judgment  in  the  administration  action.  Practi- 
cally, therefore,  it  has  been  decided  that  John 
Low  is  not  entitled  to  be  paid  hia  judgment  debt 
out  of  the  deceased's  assets  in  England.  No 
order  on  further  consideration  has  yet  De?n  made. 
Those  assets  have  not  yet  been  distributed,  and 
it  is  admitted  that  there  are  no  unpaid  creditors 
except  John  Low  and  the  plaintiff  Bland,  and  that 
the  English  assets  will  probably  be  enough  to  pay 
John  Low  in  full,  or  nearly  so.  Under  these  cir- 
cumstances, the  mere  fact  that  the  time  for  carrying 
in  claims  has  expired  is  of  no  consequence.  The 
assets  being  un^stributed,  and  available  for  the 
payment  of  John  Low's  debt,  it  would  be  a  matter 
of  course  to  pay  it,  and,  if  necessary,  to  extend  the 
time  for  proving  it  before  the  chief  clerk,  and  for 
including  it  in  his  certificate,  if  the  debt  ought 
really  to  be  ptud  out  of  the  assets  in  this  country. 
The  ouestion  we  have  to  determine  is,  whether 
John  Low  is  entitled  to  prove  his  judgment  debt 
in  the  administration  action.  North,  J.  decided 
against  him,  upon  the  ground  that  his  claim  was 
barred  by  the  Statute  of  Limitations,  and  was  res 
judicata.  I  cannot  concur  in  this  view.  John 
Low's  present  claim  is  not  based  on  his  original 
cause  of  action,  but  on  the  Scotch  judgment, 
which  is  a  verr  different  thing.  The  original 
cause  of  action  is  no  doubt  barred,  and  has  been 
adjudicated  upon  in  the  English  action  ;  and  the 
decision  upon  it  was,  moreover,  quite  correct. 
Nothing,  therefore,  would  be  gained  oy  extending 
the  time  for  a  motion  to  vary  the  certificate  of  the 
chief  clerk  disallowing  John  Low's  claim  as  pre- 
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sented  to  him.  But  the  Scotch  judgment,  when 
registered  under  the  Act  31  &  32  Vict.  c.  54, 
gives  a  new  cause  of  action,  which  is  not  barred 
oy  the  Statute  of  Limitations,  and  which  has  not 
yet  been  adjudicated  upon.  Whether  the  chief 
clerk's  certificate  could  have  been  pleaded  in  the 
Scotch  action  as  res  judicata  I  do  not  stop  to 
inquire.  It  is  quite  plain  that  it  could  not  be  so 
pleaded  to  an  action  in  this  country  on  the  Scotch 
judgment  now  that  it  has  been  registered.  The 
effect  of  the  Scotch  judgment,  when  registered 
under  the  Act  31  &  32  Vict.  c.  54,  is  the  same  as 
that  of  an  English  judgment.  The  language  of 
sect.  3  is  very  clear  upon  this  point.  It  provides 
that  the  certificate  of  the  Scotch  judgment,  when 
registered,  "'  shall  from  the  date  of  such  i-egistra- 
tion  be  of  the  same  foi-ce  and  effect  as  a  judgment 
obtained  or  entered  up  in  the  court  in  which  it  is 
so  registered,  and  all  proceedings  shall  and  may 
be  had  and  taken  on  such  certificate  as  if  the 
decree  of  which  it  is  a  certificate  had  been  a 
judgment  originally  obtained  or  entered  up  on  the 
date  of  such  registration  as  aforesaid  in  the  court 
in  which  it  is  so  registered."  The  judgment, 
therefore,  must  now  be  regai-ded  as  an  English 
judgment.  But  the  registration  cannot  wholly 
alter  the  nature  and  character  of  the  judgment 
registered ;  and,  if  the  Scotch  judgment  is  only 
for  a  particular  mode  of  applying  fecotch  assets, 
registration  under  the  statute  would  not  change 
ite  character  and  convert  it  into  a  judgment  for 
the  application  of  English  assets  in  the  same  way. 
The  object  of  the  statute  is  simply  to  prevent  the 
necessity  of  bringing  several  actions  in  England, 
Scotland,  and  Ireland,  instead  of  one,  in  order  to 
establish  a  right  to  be  enforced  an3rwhere  within 
Great  Britain  and  Ireland.  The  Scotch  judgment 
orders  the  defendant  to  pay  the  plaintiff  2702.  and 
costs  out  of  the  assets  of  the  deceased.  The  Scotch 
court  cannot  reach  assets  out  of  Scotland ;  but 
it  can  investigate  and  adjudicate  upon  claims 
against  the  estate  of  a  deceased  person  whose  legal 
personal  representative  is  prox)erly  before  the  court. 
This  is  what  the  Scotch  com-t  has  done.  The 
Scotch  judgment  has  established  John  Low's  claim 
to  the  extent  of  2702.,  and  has  adjudicated  him  to 
be  a  creditor  for  that  amount  against  the  defen- 
dant, as  the  legal  personal  representative  of  the 
deceased.  The  registration  of  this  judgment 
under  the  statute  converts  the  plaintiff  into  an 
English  judgment  creditor  for  the  same  amount, 
to  b<3  paid  by  the  defendant  as  the  legal  personal 
repi-esentative,  or,  in  other  words,  out  of  the 
personal  assets  of  the  deceased.  If  John  Low  had 
obtained  an  English  judgment  to  this  effect,  he 
would  cleai'ly  be  entitled  to  prove  in  respect  of  it 
in  the  administi-ation  action.  The  judgment 
could  not  be  disregarded  on  the  ground  that  the 
action  in  which  it  had  been  obtained  might  have 
been  restrained  by  injunction,  and  ought  not  to 
have  been  brought;  nor  would  it  be  any  answer 
to  the  judgment  creditor,  seeking  to  prove  his 
debt,  to  say  that  the  original  cause  of  action  was 
statute-barred,  or  had  been  disallowed  by  the 
chief  clerk,  whose  certificate  had  not  been  varied. 
The  judgment  would  give  a  new  cause  of  action, 
a  new  gi'oimd  of  claim,  to  the  judgment  creditor, 
and  the  judgment  debtor  could  not  dispute  it, 
except  by  taking  pi-oceedings  to  impeach  the  judg- 
ment itself.  So  in  the  present  case,  unless  the 
registration  of  the  Scotch  judgment  can  be  set 
aside,  and  until  it  is  set  aside,  John  Low  is  entitled 


to  the  benefit  of  it.  If  the  defendant  had  allowed 
the  first  Scotch  judgment  of  the  1st  Feb.  1893. 
obtained  against  her  in  her  absence,  to  stand,  that 
judgment  could  not  have  been  registered  in  this 
country  (31  &  32  Vict.  c.  64,  s.  8),  and  it  would 
have  been  of  very  little  use  here  (see  Be  Boyse, 
15  Ch.  Div.  591).  But,  as  already  stated,  the 
defendant  fought  the  case  in  Scotland,  and  amitted 
to  apply  for  an  injunction  to  restrain  the  Scotch 
action  or  the  registration  in  this  country  of  the 

i'udgment  ultimately  I'ecovered  against  her  there. 
!  am  not  aware  of  any  principle  on  which  John 
Low  can  now  be  deprived  of  the  benefit  of  this 
registration.  He  is  in  the  same  position  as  if  he 
had  sued  the  defendant  in  this  country,  and  had 
not  been  stopped  by  injunction,  and  had  obtained 
judgment  against  her  in  her  representative 
capacity.  In  such  a  case,  although  execution 
would  be  stayed,  the  judgment  creditor  would  be 
admitted  to  prove  his  debt  in  the  administration 
action  as  a  matter  of  coiu-se,  so  long  as  thei%  were 
assets  still  undistributed  and  under  the  control  of 
the  court  in  that  action.  This  decision  is  in  no 
way  opposed  to  Phosphate  Sewage  Company  v. 
MoUeson  {ubi  sup.),  for  the  deci-ee  in  Chancery  to 
which  the  Scotch  courts  refused  to  give  effect,  in 
preference  to  a  prior  de'iision  of  their  own,  was 
not  relied  upon  or  treated  as  equivalent  to  a 
subsequent  Scotch  judgment.  The  case  did  not 
turn  on  the  statute  to  which  I  have  alluded  and 
which  governs  the  present  case.  The  order 
appealed  from  must  be  varied  by  adding,  "  but  the 
appellant  John  Low  is  to  be  admitted  in  the 
administration  action  as  a  creditor  for  the  amount 
of  his  judgment  debt  and  the  costs  of  registering 
the  Scotch  oeitificate."  The  rest  of  the  order 
appealed  from  will  stand,  as  the  appellant  had 
no  right  to  enforce  his  judgment,  as  he  threatened 
to  do.  He  ought,  however,  to  have  the  costs  of 
the  appeal,  for  he  has  succeeded  in  establishing 
his  right  to  be  paid  his  judgment  debt,  which  the 
defendant  deiued,  and  which  the  order  appealed 
from  prevented. 

Smith,  L.J.— I  agree. 

Davet,  L.J. — I  agree  with  the  judgment  read, 
and  should  not  add  anything,  were  it  not  that  we 
are  diffeiing  from  the  judgment  below.  In  this 
case  the  real  and  substantial  question  which  we 
have  to  decide  is  whether  the  appellant  is  entitled 
to  have  a  judgment  which  he  has  obtained  in  the 
Court  of  Session  in  Scotland,  and  which  has  been 
duly  registered  in  accordance  with  the  Judgments 
Extension  Act  1868,  satisfied  out  of  the  assets  of 
John  Houston  Low,  deceased,  in  the  hands  of  the 
respondent,  his  administratrix.  The  deceased  was 
resident  in  England  at  the  time  of  his  death,  and 
is  stated  to  have  been  domiciled  in  England,  but 
I  do  not  imderstand  that  there  has  oeen  any 
judicial  determination  on  his  domicile,  nor  do  I 
think  it  in  the  least  material.  He  died  in  1892. 
The  respondent  is  his  legal  personal  representative. 
On  the  13th  Dec.  1892  the  appellant,  who  resides 
in  Scotland,  took  out  an  arrestment  in  the  Scotch 
court  juritdictionis  fundandse  causa,  and  on  the 
15th  Dec.  commenced  an  action  in  that  court 
against  the  present  respondent,  as  such  legal  per- 
sonal representative,  to  i-ecover  a  debt  alleged  to 
be  due  to  him  from  the  deceased.  This  was  a  pro- 
ceeding which  he  was  fully  entitled  by  law  to 
take.  On  the  1st  Feb.  1893  the  appellant  obtained 
judgment  against  the  respondent  in  abaentid.  Now 
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the  respondent  might  if  she  had  chosen  have  left 
the  Scotch  proceedings  sevei-ely  alone.  The 
judgment  in  abaetiUd  would  of  course  have  been 
effective  against  the  Scotch  assets,  which  are,  how- 
ever, stated  to  have  been  very  small,  but  it  could 
not  have  been  renstered  under  the  Judgments 
Extension  Act  1868  (see  sect.  8)  and  thei-eby 
aoqtiired  the  force  and  effect  of  an  English 
jadgment,  and  it  would  at  most  have  been  prima 
fade  evidence  of  debt  in  an  English  court;  (Re 
Soyae  {ubi  gup.).  But  what  did  she  do  ?  She 
moved  to  disclmrge  the  judgment  in  absentia,  and 
on  the  14th  Feb.  an  order  was  made  by  the  Lord 
Ordinary  recalling  the  interlocutor  of  the  1st  Feb. 
and  admitting  the  respondent  to  lodge  defences. 
^  That  was  an  obviously  right  order  if  the  defen- 
dant desired  to  contest  the  claim  on  the  merits, 
and  suggested  that  she  had  a  defence,  but  it  was  a 
course  inconsistent,  as  it  seems  to  me,  with  her 
present  pretension  to  treat  the  Scotch  action  as  a 
nullity.  The  respondent  put  in  answers  to  the 
condescendence  and  pleas  in  law,  and  in  due 
course  the  parties  went  to  trial  on  the  pleadings, 
and  the  court,  after  heai-ing  counsel  for  the 
parties,  repelled  the  pleas  in  law  for  the  defender 
and,  apparently  on  some  mutual  admissions,  gave 
judgment  for  the  present  appellant  for  2701.  with 
expenses.  I  assume,  in  accordance  with  an  opinion 
of  the  learned  Lord  Advocate  which  has  been 
obtained,  that  this  is  a  judgment  for  payment  by 
the  respondent  as  administratrix  only,  notwith- 
standing it  is  not  so  expressed.  The  appellant 
registered  this  judgment  on  the  22nd  July  1893, 
and  thereby  it  has,  by  the  statute,  acquired  the 
force  and  effect  of  a  judgment  obtained  in  an 
Enelish  court.  In  order  to  understand  the 
reasons  why  it  is  alleged  the  appellant  should 
not  have  uie  benefit  of  it,  it  is  necessary  to 
state  the  nature  of  the  question  between  the 
parties  and  the  proceedings  taken  by  the  respon- 
dent in  England.  It  does  not  seem  to  be  denied, 
on  the  one  hand,  that  the  deceased  was  at  his 
death  indebted  to  the  appellant  on  certain  I O  U's, 
nor,  on  the  other  hand,  that  any  remedy  for  that 
debt  in  an  English  coiu-t  would  be  barred  by  the 
Statute  of  Limitations.  In  Scotland  it  has  been 
held  that  there  is  no  Statute  of  Limitations  which 
bars  the  remedy  in  a  Scotch  court.  This  really 
constitutes  the  singularity  and  difficulty  of  tlie 
case,  which  has  been  aggravated  by  the  course 
taken  hy  the  parties.  The  respondent,  after  the 
commencement  of  the  Scotch  action,  got  a  small 
creditor  for  IIZ.  (who  appears  to  be  the  only  other 
creditor  of  the  estate)  to  commence  an  admmistra- 
tion  action  in  the  Chancery  Division,  and  on  the 
20th  Jan.  1893  an  administration  order  was  made, 
and  I  think  it  was  stated  that  the  same  solicitor 
appeared  for  plaintiff  and  defendant.  There  is  no 
censure  to  be  cast  on  the  administratrix  for  taking 
this  course.  It  is  a  recognised  mode  of  placing 
the  assets  under  the  protection  of  the  High  Court. 
I  only  observe  that  this  is  not  a  case  between  the 
appellant  and  the  other  creditors  of  the  deceased, 
Imt  it  has  been  presented  to  us  as  exclusively  a 
question  between  the  appellant  and  the  adminis- 
tratrix. On  the  24th  March  1893  the  appellant 
filed  an  affidavit  of  debt  in  the  English  action,  in 
which  the  pendency  of  the  Scotch  action  was 
mentioned.  The  chief  clerk,  however,  rafused  to 
let  it  stand  over  to  abide  the  result  of  the  Scotch 
action,  but  gave  leave  to  file  further  evidence.  No 
farther  affidavits  were  filed,  and  the  chief  clerk 


disallowed  the  daim,  it  being  admitted  that  it 
was  baiTed  in  an  English  court  by  the  Statute 
of  Limitations.    I  pause  here  to  observe  that  this 
was  a  submission  by  the  appellant  to  the  jiu-is- 
diction  of  the  English  coui't,  and  the  administratrix 
might,   if  she   had   been   so   minded,   thereupon 
have  moved  to  restrain  the   appellant  from  pi'o- 
ceeding  with  his  Scotch  action :  (see    Graham  v. 
Maxioell  [ubi  aup.)    But  I  do  not  intend  to  express 
my   opinion    that   she    would   have  necessaidly 
obtained  an  injunction  for  that  purpose,  even  in  a 
qualified  form.    However,  she  aid  not  take  that 
course.    Nor  did  she  make    any    application  to 
resti-ain  the  apx>ellant,  when  he  had  recovered  his 
judgment  in  the  Scotch  court,  from  converting  it 
into  an  English  judgment  by  registi-ation.    She 
has  peionitted  the  judgment  to  be  obtained  and 
registered  without  objection.    Has  she  any  equity 
to  deprive  the  appellant  of  the  fruits  of  it  ?     On 
the  Ist  May  a  certificate  of  debts  was  made,  dis- 
allowing the  appellant's  claim,  and  finding  that 
Bland  was  the  only  creditor.     The  English  action 
lias  not  been  heard  on  further  consideration,  and 
the  estate  remains  undistributed  in  the  hands  of 
the  administratrix,  but  subject  to  the  control  of 
the  court.    In  these  circumstances  the  appellant 
threatened  to  issue  execution  on  his  judgment. 
Now    this    was,  in  my  opinion,  wrong,  and  the 
order  of  the  4th  Aug.  1893   appealed  from  was 
therefoi'e  right,  so  far  as  it  restrained  him  from 
issuing   execution.    I   think,   however,  it  is  too 
widely  expressed  ;  but  the  question  is,  whether  the 
learned  judge  ought  to  have  made  the  order  with- 
out giving  the  respondent  liberty  to  can-y  in  a 
pioof    on  his  registered  judgment   against  the 
assets,  notwithstanding  the  certificate.    I  am  of 
pinion  that  such  liberty  should  have  been  given. 
The  respondent's  contention  is,  that  the  matter  is 
res  judicata,  and  the  appellant  is  concluded  by  the 
certificate.    Now,    in   the   first   place,  I    am  of 
opinion  that  the    certificate  was  quite  right,  but 
that  all  that  was  determined  by  it  was  tnat  the 
defendant  was  barred  of  his  remedy  in  an  English 
court.    There  was  no  decision  on  the  merits  or 
existence  of  his  claim.    It  is  familiar  law  that  a 
statute  which  bars  the  remedy  without  extinguish- 
ing the  debt  is  part  of  the  lex  fori  only  and  mere 
matter  of  procedure  in  that  particular  coui-t :  (see 
HarrU  v.  Quine,  20  L.  T.  Eep.  N.  S.  947 ;  L.  Rep. 
4  Q.  B.  653.)    In  the  next  place,  this  is  not  in  fact 
the  same  claim  as  was  disallowed  by  the  chief 
clerk.     This  is  a  claim  founded    on  a  judgment 
which  is  anew  cause  of  action.     We  are  bound  by 
the  statute  to  give  the  judgment  the  same  force 
and  effect  as  if  it  had  been  obtained  in  an  English 
court.  No  attempt  has  been  made,  or  so  far  as  I  can 
see  can  be  made,  to  set  aside  the  registration,  and 
while  the  certificate  exists  effect  ought  to  be  given 
to  it,  and  I  can  see  no  equity  that  the  administra- 
trix has  to  deprive  the  appellant  of  his  legal  rights. 
This  is  not  a  case  in  which  there  is  any  competition 
between  creditors, or  in  which  theappellant  is  seek- 
ing to  obtain  any  priority  by  reason  of  his  judgment 
over  other  creditoi-s,  or  to  interfere  with  the  eviual 
distribution  of  the  estate  between  creditors ;  out 
the  question  is  exclusively  between  him  and  the 
administratrix,  and  but  for  the  administration 
action  there  could  be  no  question  of  his  right  to 
have  his  registered  judgment  satisfied  out  of  the 
assets.    In  the  course  of  the  argument  a  case  of 
■Phosphate  Sewage  Company  v.  Molleson  {ubi  sup.) 
was  referred  to.    The  facts  in  that  case  have  a 
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superficial  resemblance  to  the  present  case,  but 
when  closely  examined  are.  in  my  opinion,  sub- 
stantially (Afferent.  In  the  Phosphate  Sewage 
case  the  House  of  Lords  held  that  the  Scotch 
court,  exemsing  an  exclusive  statutory  jurisdic- 
tion in  bankruptcy,  bad  a  discretion  whether  they 
would  adjudicate  on  a  claim  against  the  bank- 
rupt's estate  at  once,  or  would  wait  to  inform 
themselves  by  the  result  of  an  English  suit  in 
which  the  claim  against  the  bankrupt's  estate 
was  mixed  up  with  that  against  several  other 
defendants,  and  that  the  Scotch  court  had  rightly 
exercised  such  discretion  in  investigating  and 
deciding  the  claim  for  themselves  on  its  merits. 
This  judgment  of  the  Scotch  court  on  the  merits  in 
the  Scotch  bankruptcy  was  the  one  relied  on  and 
upheld  by  the  House  of  Lords  as  res  judicata  in 
the  second  case,  and  there  was  not,  and  could  not 
be,  in  that  case  any  judgment  of  tlie  English 
court  capable  of  registration  and  acquiring  the 
force  and  effect  of  an  English  judgment,  for  the 
simple  reason  that  the  English  court  had  no  juris- 
diction to  decide  a  question  of  proof  in  a  Scotch 
bankruptcy.  I  do  not  therefore  think  the  Phos- 
phate Sewage  case  is  a  binding  or  guiding  autho- 
rity in  the  case  now  before  us.  I  think  that 
the  injunction  is  too  broad.  It  would  restrain 
the  appellant  from  issuing  execution  against  the 
defen<utnt  personally,  and  I  think  that  if  he  is 
entitled  to  do  so  he  cannot  be  resti-ained  from  so 
doing.  I  also  think  that  it  could  not  extend  to 
any  assets  there  may  be  in  Scotland,  and,  for  the 
reasons  I  bare  stated,  I  think  it  should  be  pre- 
faced by  liberty  being  given  to  the  appellant 
notwithstanding  the  certificate,  and  without  dis- 
turbing any  payment  or  any  order  which  may 
have  been  already  made  for  payment  out  of  the 
estate  (if  any  such  has  been  made)  to  prove  upon 
the  certificate  of  registration  of  his  judgment 
granted  on  the  22nd  July  1893.  I  much  regret 
the  waste  of  this  small  estate  in  the  coste  of  these 
double  pi-oceedings,  for  which  the  respondent  and 
administratrix  is  responsible.  As  the  appellant 
was  wrong  and  the  injunction  was  rightly  granted, 
I  think  the  order  upon  the  appellant  for  payment 
of  the  costs  in  the  court  below  should  stand,  but 
he  should  have  his  costs  of  the  appeal  from  the 
respondent,  because  I  think  that  the  injunction 
should  only  have  been  granted  upon  terms. 

Solicitor  for  the  appellant,  W.  T.  Wilkijison. 

Solicitors  for  the  respondent,  Harrison  and 
Powell,  agents  for  C.  H.  Moordaff,  Kington. 


Thursday,  Jan.  18. 
(Before  Lindley,  Kay,  and  Smith,  L.JJ.) 
Be  FiSHEB.  (a) 

APPEAL  PBOM  THE  CHANCERY  DIVISION. 

Practice — Costs — Money  paid  in  under  special 
Act — Costs  of  petition  for  payment  out — Juris- 
diction— Bules  of  Supreme  Court  1883 — Order 
LXV.,  r.  1 — Supreme  Court  of  Judicature  Act 
1890  (53  &  54  Vtct.  e.  44),  «.  5. 

The  Covimissioners  of  Sewers,  acting  under  the 
powers  of  a  private  Act,  compultoruy  purchased 
certain  trust  hereditaments,  and  paid  the  pur- 
chase money  into  court.  The  trustees  now 
applied  for  payment  out  to  them  of  this  sum,  and 

(a)  Beported  by  H.  H.  CHiBTKaa  Macfhkrboh  and  W.  C.  Bias, 
EsqrB.,  Burlatera-tt-Law. 


asked  that  the  commissioners  should  pay  the 
costs  of  the  petition.  The  private  Act  made  no 
provision  for  the  payment  out  of  court  of  money 
paid  in  under  the  Act. 

Held,  thai,  under  sect.  5  of  the  Supreme  Court  of 
Judicature  Act  1S90,  jurisdiction  has  been  con- 
ferred on  the  court  to  exercise  its  discretion 
with  regard  to  these  costs,  and  to  order  the 
commissioners  to  pay  them. 

Decision  of  Chitty,  J.  affirmed. 

This  was  a  petition  by  the  trustees  of  the  will  of 
R.  Fisher  for  payment  out  to  them  of  a  sum  of 
Consols  now  in  court,  under  the  following  circum- 
stances : — 

Under  the  powers  conferred  on  them  by  a 
private  Act  of  Parliament  (57  G«o.  3,  c.  xxix.)  the 
Commissioners  of  Sewers  compnlsorily  purchased 
for  the  sum  of  14752.  certain  leasehold  heredita- 
mente  vested  in  these  trustees  upon  trust  for 
accumulation  during  the  life  of  F.  Fisher,  and 
at  his  death  upon  trust  for  sale  and  distribution. 

The  purchase  money  was  paid  into  court,  and 
invested  in  consols ;  and  F.  Fisher  having  died  in 
1892,  the  trustees  now  applied  for  payment  out 
to  them  of  the  sum  in  court,  and  also  for  an  order 
that  the  commissioners  should  pay  the  costs  of 
the  petition. 

The  private  Act  made  no  provision  for  the  pay- 
ment out  of  co»irt  of  money  paid  in  under  the  Act. 

By  sect.  5  of  the  Supreme  Court  of  Judicature 
Act  1890  (53  &  54  Vict.  o.  44),  it  is  provided  that 

Subieot  to  the  Sopreme  Conrt  of  Jndioatnre  Act  and 
the  roles  of  oonrt  made  thereunder,  and  to  the  exprats 
provisions  of  any  statute,  whether  passed  before  or 
after  the  commencement  of  this  Act,  the  costs  of  and 
inoident  to  all  proceedings  in  the  Sapreme  Conrt,  in- 
olndine  the  adminiBtration  of  estates  and  tnuts,  efaall 
be  in  the  discretion  of  the  oourt  or  jndf;e,  and  the  court 
or  jndge  shall  have  fnll  power  to  determine  by  whom 
and  to  what  extent  such  coats  are  to  be  paid. 

Tumour  Murray  for  the  petitioners. — Sect.  6 
of  the  Judicature  Act  1890  confers  a  jurisdiction 
on  the  court  to  order  these  costs  to  be  paid, 
though  it  previously  had  no  such  jurisdiction,  as 
was  held  by  the  Court  of  Appeal  in 

Be  MilW  Estate,  55  L.  T.  Bep.  N.  S.  4«5;  34  Cb. 
Div.  24. 

John  Henderson  for  the  commissioners.- — The 
decision  in  Be  Mills'  Estate  {uhi  sup.)  is  stiU 
binding.  Sect.  5  of  the  Judicature  Act  1890  only 
^ves  jurisdiction  in  cases  where  before  the  Act 
the  court  had  jurisdiction ;  and  on  the  true  con- 
struction of  the  section  the  jurisdiction  is  limited 
to  cases  coming  within  Order  LXV.,  r.  1,  which  is 
simply  re-enacted  by  this  Act.    See 

London  County  Council  v.  Churehwardeni  and  Over- 

seen  of  West  Ham,  67  L.  T.  Bep.  N.  8.  363,  366; 

(1892)  2  Q.  B.  173. 

Chitty,  J. — Before  the  passing  of  the  Judica- 
ture Act  1890  it  was  decided  by  the  Oonrt  of 
Appeal  in  Be  Mills'  Estate  {ubi  sup.)  that  the 
court  had  no  jurisdiction  in  a  case  like  this  to  cive 
the  petitioners'  costs  against  the  commissioners. 
In  Ex  parte  Mercers'  Company  (10  Ch.  Div.  481) 
the  late  Master  of  the  Bolls  (Sir  6.  Jessel)  had 
decided  the  contrary,  but  the  Court  of  Appeal 
declined  to  follow  his  decision,  and  came  to  the 
conclusion  that  Order  LXV.,  r.  1,  did  not  confer 
any  jurisdiction  i.s  to  costs  in  cases  where  none 
existed,  but  only  regulated  the  existing  juris- 
diction. Then  the  Judicature  Act  1890  was 
and  it  is  contended  on  behalf  of   the 
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commiasioiierB  that  sect.  5  of  that  Act  has  not 
the  effect  of  conferring  any  jurisdiction  as  to 
costs.  But,  in  my  opinion,  it  has  confen-ed  such 
jurisdiction,  and  that  in  cases  where  jurisdiction 
did  not  previously  exist.  It  is  argued  that  the 
limitation  of  jurisdiction,  if  any  there  be,  is  to  be 
found  both  in  the  express  words  of  the  section 
and  by  holding  it  to  apply  only  to  cases  where, 
before  the  Act,  the  court  had  jurisdiction  to  award 
costs  to  or  against  either  party.  The  latter  view 
is  not,  I  think,  maintainable,  for  the  enactment 
would  then  come  to  this :  that  where,  before  the 
Act,  a  discretion  existed  as  to  costs,  it  was  still  to 
exist.  Nor  can  I  follow  the  contention  that  on 
the  tm«»  construction  of  sect.  5  the  jurisdiction  is 
limited  to  cases  coming  within  Order  LXV.,  r.  1. 
It  is  plain  that  the  Legislature  was  not  simply 
re-enacting  that  rule,  for  it  adds  the  proviso  as 
to  "  the  express  provisions  of  any  statute  "  which 
was  not  to  be  found  in  the  rule,  and  if  the  inten- 
tion was  merely  to  give  jurisdiction  when  it 
already  existed,  there  was  no  reason  for  adding 
the  concluding  words  of  the  section,  "  and  the 
court  or  judge  shall  have  full  power  to  determine 
by  whom  and  to  what  extent  such  costs  are  to  be 

r'd."  Here  is  a  clear  conferring  of  jurisdiction, 
is  said  that  "  such  costs  "  means  not  costs  "  of 
and  incidental  to  all  proceedings,"  but  costs  which 
are  in  the  discretion  of  the  court  under  Order 
LXV.,  r.  1.  But  I  cannot  get  this  meaning  out 
of  the  words  used,  and,  taking  the  proviso — 
"subject  to  the  express  provisions  of  any 
statute" — I  find  that  the  Act  under  which  the 
land  was  compulsorily  taken  contains  no  express 
provision,  and,  "express"  only  being  mentioned, 
none  is  to  be  implied.  The  result  is,  that  I  hold 
that  the  court  has  jurisdiction  to  exercise  its 
discretion  with  regard  to  these  costs.  Reference 
has  been  made  to  observations  in  the  judgments 
in  iMndon  County  Council  v.  Churchwardens  and 
Overseen  of  West  Ham  (ttti  sup.),  but  they  do  not 
touch  the  point,  unless  it  be  the  suggestion  thrown 
out  by  Fry,  L.J.  I  conceive  myself,  therefore,  to 
be  at  liberty  to  decide  this  question  on  what  I 
hold  to  be  the  true  meaning  of  sect.  5.  I  there- 
fore give  the  petitioners  their  costs  of  and 
incidental  to  this  application,  to  be  paid  by  the 
comjnissioners. 
From  this  decision  the  Commissioners  appealed. 

John  Henderson  for  the  appellants. — All  that 
was  done  by  sect.  5  of  the  Judicature  Act  1890 
was  to  express  in  an  Act  the  state  of  the  law  as 
decided  in  Be  MiUs'  Estate  {ubi  sup.)  and  London 
County  Cmmeil  v.  Churchwardens  and  Overseers 
of  West  Ham  (ubi  sup.).  It  was  passed  in  order 
to  get  rid  of  the  decision  in  Gamett  v.  Bradley 
(39  L.  T.  Bep.  N.  S.  261 ;  3  App.  Cas.  944).  and  as 
there  were  doubts  about  Order  LXV.,  r.  1,  of  the 
Roles  of  Court  1883 : 

Boelat  V.  ChippingdaU,  64  L.  T.  Bep.  N.  S.  641 ; 
(1891)  2  Q.  B.  293. 

Tumour  Murray,  for  the  respondents,  was  not 
called  on. 

LiirDLET,  L.J. — I  have  no  doubt  about  this 
ca«e._  Money  has  been  paid  into  court  under  the 
provisions  of  an  Act  of  Parliament  passed  in  the 
reign  of  Gteorge  III.  (57  (Jeo.  3,  c.  xxix.),  which, 
like  a  gr«it  many  Acts  of  that  period,  contained 
no  provisions  as  to  the  payment  of  the  costs  of 
getting  the  money  out  of  court.  The  old  Court 
of  Exchequer  held  that,  where  land  had  been  pur- 


chased by  a  company,  and  the  money  had  been 
paid  into  court  under  the  pinvisions  of  an  Act  of 
Parliament,  it  had  an  inherent  jurisdiction  to 
make  the  company  pay  the  costs  of  payment  out. 
The  Court  of  Chancery  took  a  different  view,  and 
held  that  there  was  no  jurisdiction  to  order  pay- 
ment of  such  costs,  and  whichever  may  have  been 
the  better  view,  at  the  time  of  the  Ju(Mcature  Act 
1873  it  had  been  the  settled  practice  of  the  Court 
of  Chancery  not  to  award  such  costs.  That  state 
of  things  was  very  unjust,  and  in  Ex  parte 
Mercerr  Company  {uhi  sup.)  the  late  Master  of 
the  Bolls  thought  that  the  difficulty  was  got  over 
by  the  rules  framed  under  the  Judicature  Act. 
However,  in  Be  Mills'  Estate  {ubi  sup.)  that  case 
was  not  followed,  as  the  Court  of  Appeal  considered 
that  the  Judicature  Acts  conferred  no  jurisdiction 
to  repeal  by  the  rules  of  court  a  practice  existing 
under  previous  Acts  of  Parliament.  It  was  felt 
that  that  difficulty  ought  to  be  got  rid  of,  and 
sect.  5  of  the  Judicature  Act  1890  was  passed  for 
the  purpose,  amongst  other  things,  of  removing 
what  was  admitted  to  be  an  unjust  anomaly,  and 
now,  when  money  is  paid  in  under  an  Act  of  Par- 
liament which  contains  no  express  provisions  as 
to  the  coste  of  payment  out  and  an  application  is 
made  for  payment  out,  that  section  enables  the 
court  to  award  such  costs.  The  appeal  must  be 
dismissed. 

Kat,  L.J. — I  agree.  The  decision  in  Be  MHU' 
Estate  (ubi  sup.)  was  that  Ordef  LXV.,  r.  1,  of  the 
Rules  of  1883  (a  good  deal  of  which  is  in  language 
very  similar  to  the  later  statute)  did  not  increase 
the  jurisdiction  of  the  court.  It  was  an  order  made 
by  the  Rule  Committee,  which  had  no  authority  to 
increase  the  jurisdiction  of  the  court,  and  there- 
fore it  was  necessary  to  construe  it  in  that 
restricted  manner  to  prevent  it  from  being  ultra 
vires.  Cotton,  L.J.  put  the  case  thus :  "  What 
was  the  object  of  these  rules  and  orders  ?  Was  it 
to  give  to  tiie  court  a  jurisdiction  which  did  not 
previously  exist ;  or  was  it  not  rather  to  regulate 
the  manner  in  which  the  jmisdiction  given  to  the 
court,  and  which  the  court  had  independentiy  of 
this  rule,  was  to  be  exercised  P  "  and  he  adopts  the 
latter  of  these  two  views.  The  words  of  Order 
LXV.,  r.  I,  were  large  enough  to  increase  the 
jurisdiction  of  the  court,  but  seeing  that  that 
would  be  ultra  vires,  the  court  adopted  the  other 
construction  which  I  have  just  read.  That  was  in 
1886,  and  with  that  decision  before  them  the 
Legislature  passed  the  Judicature  Act  1890, 
which  to  some  extent  is  in  the  words  of  the  mle, 
but  to  some  extent  goes  beyond  it.  Sect.  5  runs 
thus  :  "  Subject  to  the  Supreme  Court  of  Judica- 
ture Acte  and  the  rules  of  court  made  there- 
under, and  to  the  express  provisions  of  any 
statute,  whether  passed  before  or  after  the  com- 
mencement of  this  Act " — these  last  words  are 
not  in  the  rule — "the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court,  including 
the  administration  of  estates  and  truste,  shall  be 
in  the  discretion  of  the  court  or  judge."  Then 
follow  these  words  which  are  not  in  the  rule  :  "And 
the  court  or  judge  shall  have  full  power  to  deter- 
mine by  whom  and  to  what  extent  such  coste  are 
to  be  paid."  Taking  these  last  words  alone,  to 
what  coste  do  they  apply  P  Clearly  to  the  coste 
of  and  incident  to  all  pi-oceedings  in  the  Supreme 
Court.  The  object  of  words  so  plainly  expressed 
must  be  to  give  the  court  full  power  to  do  that 
which    it  haS   not  power  to  do  before.    In  my 
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opinion  it  is  impossible  to  read  this  sect.  5  in  any 
way  but  this.  It  is  an  enabling  section  enlarging 
the  nirisdiction  of  the  court,  and  giving  it  juris- 
diction where  it  had  not  jurisdiction  before  in  re- 
spect of  costs.  What  is  the  limitation  to  that  juris- 
mction  ?  The  limitation  is  contained  in  a  former 
part  of  the  section :  "  Subject  to  the  Supreme 
Court  of  Judicature  Acts  and  the  rules  of  court 
made  thereunder,  and  to  the  express  provisions  of 
any  statute,  vf  hether  passed  before  or  after  the  com- 
mencement of  this  Act."  That  meant,  if  there  be 
a  provision  in  tiie  Judicature  Acts  or  in  the  rules 
of  court,  or  an  express  provision  in  any  statute 
vrhich  limits  the  discretion  of  the  court,  the  Act 
is  to  be  taken  subject  to  that  limitation ;  but  it 
also  means  that  the  court  is  to  have  a  discretion 
where  the  former  Acts  were  silent  as  to  costs.  It 
was  for  that  very  reason  that  the  Act  was  passed. 
It  was  passed  in  consequence  of  the  decision  of 
this  court  in  Be  MilW  Estate  [uhi  »up.),  and  was 
intended  to  ^ve  to  the  court  a  jurisdiction  which, 
according  to  that  decision,  the  rule  did  not  give, 
inasmuch  as  the  rule  was  not  intended  to  have  the 
same  effect  as  an  enabling  statute.  In  this  case 
we  have  a  certain  statute  which  enabled  the  Com- 
missioners of  Sewers  to  take  land  compulsorily, 
and  it  did  not  provide,  when  the  money  in  respect 
of  such  land  was  ordered  to  be  paid  out  of  court,  for 
the  payment  of  the  costs  of  that  proceeding ;  but 
tliei«  18  no  expression  to  the  conti-aiy,  therefore  it 
does  not  come  vrilhin  the  words  "  subject  to  the 
express  provisions  of  any  statute  "  in  the  Act  of 
1890.  It  was  this  omission  to  ^ve  the  court  power  to 
deal  with  those  costs  to  which  this  Act  was  in- 
tended to  apply.  Look  at  the  reason  of  the  thing. 
It  is  very  hard  upon  a  man  that  his  land  should  be 
taken  way  from  nim  -compulsorily  and  the  money 
paid  into  court,  and  that  when  the  money  is  paid 
out  he  should  have  to  pay  the  costs  of  that  pro- 
ceeding himself.  It  is  one  of  the  very  cases  which 
this  Act  was  intended  to  meet. 

Smith,  L.J. — lam  of  opinion  that  the  judgment 
of  Chitty,  J.  was  right.  We  are  asked  to  put  a 
restricted  construction  on  the  Judicature  Act  of 
1390,  liecause  in  1886  the  court,  when  asked  to  put 
a  construction  on  Order  LXV.,  r.  1,  put  a  re- 
stricted construction  upon  that  i-ule.  But  Kay, 
LJ.  has  expltuned  that  it  was  necessary  to  put 
that  restricted  construction  upon  that  nile,  oe- 
cause  otherwise  the  rule  would  have  been  uUra 
rives.  The  language  of  sect.  5  is  very  like  the 
language  of  the  rule.  In  my  judgment  this  sec- 
tion is  not  to  be  restricted  in  the  way  in  which  the 
rule  was  restricted  in  Be  Mills'  Estate  {iibi  sup.), 
but  it  confers  a  jurisdiction  on  the  court  to  give 
costs  which  it  had  not  before. 

Solicitors:  Padditon,  Fullilove.  Cvmmins,  and 
De  la  ChapelU ;  E.  A.  Baylis. 


Nov.  27,  28,  and  29, 1893. 

(Before   Lord    Esher,   M.R.,    Lopes   and 

Kat,  L.JJ.) 

MioHELL  V.  The  Sultan  op  Johore.  (a) 

APPEAL    from    the    (JUEEN'S    BENCH    DIVISION. 

International  law — Foreign  sovereign — Immunity 

from  jurisdiction — Evidence  of   subviission    to 

jurisdiction — Proof  of  independent  sovereignty — 

Statement  by  the  Secretary  of  State. 

(a)  Reported  b;  W.  W.  Okr  and  E.  Manlky  .smitu.  Ewirs.. 
Barristerrt  -at -Law. 


The  Court  tuiU  not  entertain  an  action  against  an 
independent  foreign  Sovereign  unless  he  volun- 
tarily submits  him.self  in  that  particular  action 
to  the  jurisdiction  of  the  court. 

Such  a  submission  cannot  be  made  U7itil  the  court 
is  ashed  to  exercise  its  jurisdiction,  and  the  court 
will  therefore,  in  considering  whether  any  such 
submission  ha«  been  made,  refuse  to  take  into 
consideration  his  conduct  before  that  time. 

A  certificate  from  a  responsible  Minister  of  the 
Queen  as  to  the  relations  between  Her  Majesty 
aiid  a  foreign  sovereign  is  conclusive  in  Her 
Majesty's  courts. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Wills  and  Lawrance,  JJ.) 
setting  aside  an  order  for  substituted  service. 

The  writ  was  issued  against  "  His  Highness  the 
Sultan  of  the  State  and  Temtory  of  Johore,  other- 
wise known  as  Albert  Baker,"  and  was  for 
damages  for  breach  of  promise  of  marriage,  and 
for  the  return  of  a  pair  of  diamond  bu^es  or 
their  value,  and  damages  for  their  detention. 

A  master  made  an  order  for  substituted  service 
of  this  writ  upon  the  defendant,  and  on  appeal 
the  learned  judge  referred  the  case  to  the  court, 
the  question  being  whether  the  defendant  was 
subject  to  the  jurisdiction  of  the  courts  of  this 
country. 

In  an  affida\it  filed  by  the  plaintiff  she  stated 
that  she  was  introduced  to  the  defendant  in  Aug. 
1885  as  Mr.  Albert  Baker,  and  that  she  has  known 
him  ever  since  under  that  name,  being  the  name 
under  which  he  always  passed ;  that  he  proposed 
and  promised  marriage  with  her  in  that  year  when 
she  knew  him  as  Mr.  Albert  Baker,  and  that  he 
was  known  by  that  name  in  the  neighbourhood  in 
which  he  lived  ;  that  in  Oct.  1885  she  accidentally 
discovered  his  real  name  and  position,  but  he  made 
her  promise  never  to  reveal  it  or  call  him  by  any 
other  name  than  the  one  she  had  previously 
known ;  that  at  the  defendant's  request  she 
assumed  the  name  of  Mrs.  Baker  in  ner  com- 
munications with  him ;  that  in  Oct.  1885  the 
defendant  took  a  furnished  private  house  in 
London  as  and  in  the  name  of  Mr.  Albert  Baker : 
tliat  he  afterwards  left  England  for  some  years. 
but  that  upon  his  return  in  1891  he  again  repre- 
sented himself  as  Mr.  Baker  and  as  a  private 
individual  and  subject  to  the  Queen,  and  that  on 
his  visits  to  the  plaintiff  he  always  so  represented 
himself. 

To  ascei-tain  the  position  of  the  defendant,  a 
communication  was  addressed  by  the  learned 
judge  at  chambers  to  the  Colonial  Office,  and  in 
answer  thereto  a  letter,  dated  the  9th  Sept.  18,93, 
was  received  from  the  Colonial  Secretary,  in  which 
it  was  stated  tliat 

Johore  is  an  independent  state  and  territoty  in  the 
llalay  Peninsula,  and  that  his  Uif^hnesi  Abnbakar  is  the 
preaent  Sovereign  rnler  thereof;  that  the  relatione 
oetween  himself  and  Her  Majesty  the  Qnern,  which  axe 
relations  of  allianoe  and  not  suzeraintj,  are  now 
regulated  \>j  treaty,  wherein  he  is  caMed  the  Maharajah 
of  Johore ;  that  the  aultan  has  raised  and  maint«na 
armed  forces  by  sea  and  land,  has  organised  a  postal 
system,  dispenses  instioe  through  re^itlarly  constitated 
oourts  of  justice,  and  generally  speaking  exercises,  witb- 
ont  qaestion,  the  asnal  attributes  of  a  Sovereign  mier. 

The  treaty  i-ef erred  to — dated  the  11th  Dec. 
1885 — ^was  headed: 

Agreement  on  certain  points  teaching  the  reUtions  of 
Her  Majesty's  Oovemment  of  the  Straits  Settlements 
with  the  Oovemment  of  the  independent  State  of  Johore 
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made  between  Her  Majesty's  Secretary  of  State  for  the 
Colonies  on  behalf  of  the  Queen  .  .  .  and  his  High- 
ness the  If  aharsjah  of  Johore. 

Articles  5  and  6  of  this  agreement  were  relied  on 
bj  the  plaintiff  as  showing  that  the  defendant 
was  not  sovereign  ruler,  but  merely  the  ruler  of  a 
"  protected  "  state. 

Article  5  provided : 

The  Gk>Temor  of  the  Straits  Settlements,  in  the  spirit 
of  former  treaties,  will  at  all  times  to  the  ntmost  of  his 
power  take  whatever  steps  may  be  necessary  to  protect 
the  Government  and  territory  of  Johore  from  any  external 
hostile  attacks,  and  for  these  or  for  similar  purposes  Her 
SCajeety's  officers  shall  at  all  tinges  have  free  access  to 
the  waters  of  the  State  of  Johore.    .    .    . 

Article  6 : 

The  Maharajah  of  Johore,  in  the  spirit  of  former 
treaties,  undertakes  on  his  part  that  he  will  not,  with- 
out the  knowledge  and  consent  of  Her  Majesty's  Govern- 
ment, negotiate  any  treaty,  or  enter  into  any  engage- 
ment with  any  foreign  state,  or  interfere  in  the  politics 
or  administration  of  any  native  state,  or  make  any  grant 
or  concession  to  other  than  British  subjects  or  British 
companies,  or  persons  of  the  Chinese,  Malay,  and  other 
Oriental  race,  or  enter  into  any  political  correspondence 
with  any  foreign  state. 

It  is  farther  agreed  that,  if  occasion  should  arise  for 
political  corresjpondence  between  his  Highness  the 
Mahftrajah  and  any  foreign  state,  such  correspondence 
shall  be  conducted  through  Her  Majesty's  Government, 
to  whom  his  Highness  makes  over  the  guidance  and 
control  of  his  foreign  relations. 

By  article  7,  the  Maharajah  was  henceforth  to 
be  called  "  His  Highness  the  Sultan  of  the  State 
and  Territory  of  Johore." 

Finlay,  Q.C.  and  George  WaUaee,  for  the  defen- 
dant, were  stopped. 

George  White  for  the  plaintiff, — The  order  for 
substituted  service  here  was  right.  In  the  first 
place,  under  the  terms  of  the  treaty,  Johore  is 
not  an  independent  sovereign  state,  and  therefore 
the  Sultan  is  not  an  independent  reigning 
sovereign.  This  is  clear  from  articles  5  and  6 
of  the  treaty,  upon  which  I  rely.  Article  5  shows 
that  Johore  is  a  protected  state,  under  the  pro- 
tection of  this  country  ;  and  article  6  shows  that 
the  Sultan  of  Johore  cannot  enter  into  treaties 
with  foreign  countries  without  the  consent  of  Her 
Majesty's  Grovemment,  and  cannot  send  ambas- 
sadors to  foreign  countries,  and  therefore  he  has 
none  of  the  attributes  of  sovereignty.  The 
Sultan  is,  therefore,  not  an  Independent  sovereign, 
and  cannot  claim  immunity,  as  such,  from  the 
jurisdiction  of  the  courts  of  this  country.  But, 
in  the  next  place,  assuming  him  to  be  a  sovereign, 
the  facts  in  this  case  show  that  he  has  waived  his 
position  as  sovereign  by  coming^  into  this  country 
and livinghereasa private indi viduaL  [Wi lls, «f . 
— ^The  whole  point  was  considered  by  the  Court 
of  Appeal  in  the  year  1880  in  the  case  of  The 
ParUment  Beige  (42  L.  T.  Rep.  N.  S.  273 ;  5  P. 
Div.  197).  which  is  an  authority  against  you.] 
That  case  is  easily  distinguishable.  The  whole 
point  there  was  whether  the  ship  then  in  question 
was  a  public  or  a  private  ship,  by  reason  of  its 
carrying  on  private  trading  in  addition  to 
carrying  mails.  I  admit  that  an  action  cannot 
be  brought  against  a  sovereign  in  his  character  as 
a  sovereign ;  but,  if  he  is  here  as  a  private  indivi- 
dual, he  can  be  sued  as  such.  There  are  many 
cases  to  show  that  the  courts  of  this  country  have 
no  jurisdiotion  over  the  public  property  of  foreign 
states,  but  If  the  property  be  impressed  with  me 
character  of  private  property,  as  for  instance,  if  it 


be  in  the  hands  of  an  agent,  then  our  covirts  have 
jurisdiction.  By  analogy,  there  is  the  same 
cUstinction  as  to  sovereigns  being  in  this  country 
in  their  public  or  private  capacity,  and  if  they  aie 
here  in  a  private  capacity  merely,  then  they  are 
amenable  to  the  jurisdiction  of  our  courts : 

Munden  v.  The  Duke  of  Brunsmck,  10  Q-  B.  656; 

The  Duke  of  Brunewick  v.  Tfie  King  of  Hanorer,  2 
H.  ofL.  Cas.  1; 

Wadsworlh  v.  The  Queen  of  Spain,  17  Q.  B.  171 ; 

The  Charkieh,  28  L.  T.  Eep.  N.  S.  513  ;  L.  Eep.  i 
A.  &  E.  59  ; 

Marten's  Law  of  Nations,  pp.  183-4 : 

Wheaton's  International  Law,  pp.  156  et  neq.  (1889) ; 

Hall's  International  Law,  p.  167  <3rd  edit.  1890). 

Wills,  J. — I  entertain  no  doubt  at  all  what 
my  judgment  ought  to  be  in  this  case.  In  the 
first  place,  I  have  not  the  smallest  doubt  that  the 
proper  mode  of  obtaining  information  as  to  the 
status  of  the  defendant  has  been  adopted  by  my 
brother  Wright,  who  wrote  to  the  Colonial  Office 
and  got  the  answer  which  has  been  read.  The 
Sultui  of  Johore,  we  are  told  in  that  answer, 
exercises,  generally  speaking,  without  question 
the  usual  attributes  of  a  sovereign  ruler.  It 
appears  that  by  treaty  he  has  bound  himself  not 
to  exercise  certain  of  those  rights  except  in 
certain  particular  ways.  But  that  does  not 
deprive  mm  of  the  character  of  an  independent 
sovereign  ruler,  and  this  case  must  be  decided 
upon  exactly  the  same  principles  as  if  it  had 
arisen  with  regard  to  an  attempt  to  bring  into  the 
coui'ts  of  this  country  the  sovereign  of  a  powerful 
and  neighbouring  country,  for  instance,  the  King 
of  Italy  or  the  President  of  the  French  Republic. 
There  is  no  precedent  for  any  such  action  as  th<B, 
which  is  a  strong  fact  in  itself,  and  it  seems  to 
me  to  be  entirely  contrary  to  every  principle  of 
international  law  as  applied  to  the  persons  of 
sovereigns  or  of  those  who  represent  them.  The 
ground  upon  which  immunity  from  process  by  our 
courts  is  recognised  by  our  law  with  regard  to  a 
foreign  sovereign  is  that  it  is  absolutely  incon- 
sistent with  his  status  as  an  independent 
sovereign  that  he  should  be  subject  to  the  juris- 
diction of  a  foreign  country.  That  has  been 
admitted  in  various  cases — in  the  case  of  The 
Charleieh  [ubi  sup.),  for  instance.  It  is  said  that, 
because  in  that  case  the  sovereign  indulged  in 
trading  transactions,  he  lost  the  status  of  a  foreign 
sovereign,  and  certain  dicta  of  Sir  R.  Fhillimore 
have  been  called  to  our  attention.  But  in  the 
case  of  The  Parkment  Beige  {ubi  sup.),  which  was 
many  years  after,  and  which  was  a  considered 
judgment  of  very  great  lawyers,  the  court  entii'ely 
dissented  from  those  dicta,  and  they  laid  down  in 
the  final  part  of  their  judgment,  which  deals 
with  the  very  question  of  the  amenability  of  a 
foreign  sovereign  to  the  process  of  our  courts, 
that  one  objection  which  was  fatal  to  the  attempt 
to  bring  the  sovei-eign  into  the  Admiralty  Court 
by  means  of  seizing  a  vessel  was  that,  quite  inde- 
pendently of  the  right  of  the  foreign  sovereign  to 
have  the  public  property  of  the  State  respected,  it 
was  contrary  to  international  law  and  the  comity 
of  nations  that  a  foi-eign  sovereien  should  be 
directly  impleaded  in  the  comts  of  this  country. 
It  is  there  said  that  the  process  of  attachment  in 
the  Court  of  Admiralty  oy  seizing  a  vessel  is  an 
indirect  mode  of  impleading  the  sovereign, 
although  the  sovereign  was  not  persoimly 
made  a  defendant  in  the  action,  and  it  was 
said   that  that   which  cannot   )je  done  directly 
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-cannot  be  done  indirectly,  and  that,  there- 
fore, such  a  process  could  not  be  allowed  on 
the  broad  general  principle  that  a  reigning 
sovereign  is  not  subject  to  the  jurisdiction  of  a 
foreign  country.  No  authority  has  been  pro- 
duced to  quahfy  that  broad  principle  so  laid 
down  by  the  Court  of  Appeal.  A  dictum  in 
Hall's  ^temational  Law  has  been  cited.  This 
dictum,  which  does  not  seem  ever  to  have  been 
acted  upon,  suggests  that,  if  a  sovereign  comes 
into  this  country  incognito,  he  is  amenable  to  the 
jurisdiction  of  this  country,  although  he  chooses 
to  claim  his  immunity.  Thei"e  is  no  authonty  for 
such  a  proposition,  and  it  seems  to  me  to  be  con- 
trary toprinciple,  and  has  probably  arisen  from  some 
expressions  in  the  case  of  The  Duke  of  Brunswick 
V.  The  King  of  Hanover  {uin  sup.).  That  was  a  very 
peculiar  case  from  this  circumstance,  which  can 
but  very  seldom  happen,  that  the  King  of  Hanover 
was  not  only  King  of  Hanover,  but  was  also  a 
British  peer,  and  it  was  held  that  he  could  be  sued 
here  because  the  transaction,  in  respect  of  which 
the  right  of  action  arose,  had  nothing  to  do  with 
his  character  of  King  of  Hanover,  and  that,  inas- 
much as  he  had  two  distinct  personalities,  in 
respect  of  one  of  which  he  was  a  British  subject, 
and  in  respect  of  the  other  he  was  a  foreign 
prince,  in  a  matter  which  did  not  touch  any 
attribute  of  his  foreign  royalty  he  was  still  a 
British  subject,  and  might  be  treated  as  such. 
The  Sultan  of  Johore  is  in  no  sense  a  British 
subject.  It  is  said  he  came  to  this  country  incog- 
nito.  I  do  not  know  that  he  did.  The  affidavit 
says  that  in  the  year  1891  he  was  using  the  name 
of  Mr.  Baker,  but  unquestionably  the  plaintiff 
was  under  no  misapprehension  as  to  what  he  was. 
She  knew  ever  since  Oct.  1885  who  and  what  he 
was.  If  anything  turned  on  the  question  of  fact, 
I  should  say  that  it  is  not  shown  that  in  Aug. 
1893,  when  this  writ  was  issued,  there  was  any 
incognito,  or  that  he  was  here  otherwise  than  as  a 
sovereign  prince.  But  it  seems  to  me  to  be  im- 
material, for,  if  he  was  at  the  time  when  he  was 
sought  to  be  sued  a  sovereign  prince,  he  was  not 
subject  to  the  jurisdiction  of  the  courts  of  this 
country.  There  is  authority  for  that  proposition 
in  the  case  of  Munden  v.  The  Duke  of  Brunswick 
juM  sup.),  a  case  which  was  cited  as  an  authority 
in  favooxr  of  the  plaintiff,  but  it  is  a  very  strong 
authority  against  the  plaintiff.  It  is  one  thing  to 
say  that  a  sovereign  prince  is  capable  of  making 
an  effectual  contract  in  this  countey ;  it  is  another 
thing  to  say  that  when  he  is  a  sovereign  prince  he 
can  be  sued  in  the  courts  of  this  country.  In 
Munden  v.  The  Duke  of  Brunswick  {ubi  sup.)  the 
question  directly  arose,  because  the  Duke  of 
Brunswick  was  sued  for  a  debt,  and  he  pleaded 
that  at  the  time  of  the  making  of  the  deed  under 
which  the  liability  arose  he  was  the  reigning 
sovereign  of  Brunswick,  and  he  goes  on  to  say, 
"  and  that  from  the  time  of  the  making  thereof 
until  action  brought  he  had  been,  and  still  was 
jointly  entitled  to  all  the  rights,  prerogatives,  and 
privileges  appertaining  to  him  as  the  Duke  of 
Brunswick."  The  courts  said,  "  that  does  not 
allege  that  at  the  time  when  he  was  sued  he  was 
Duke  of  Brunswick  or  a  reigning  sovei-eign;  it 
-carefully  avoids  saying  that ; "  and  they  point  out 
that  it  is  quite  consistent  with  that  plea  that  he 
may  have  been,  when  he  was  sued  in  the  Court  of 
Queen's  Bench,  deposed  from  his  sovereignty  or 
may  have  abdicated  it.    They  held  the  plea  to  be 


bad  because  it  did  not  state  that  he  was  a  reigning 
sovereign  duke  at  the  time  when  the  action  was 
brought.  It  is  perfectly  clear,  therefore,  that  had 
that  allegation  been  made  'in  the  plea  it  would 
have  been  a  good  plea,  and  that  seems  to  me  to  be 
entii-ely  consonant  with  eveiy  authority  upon  the 
subject.  I  have  no  hesitation  whatever  in  coming 
to  the  conclusion  that  this  wi-it  must  be  set  aside, 
and  the  order  asked  made. 

Lawbance,  J.  —  I  am  entirely  of  the  same 
opinion  on  the  grounds  which  have  been  given. 
The  vei-y  year  in  which  the  judgment  was  given 
in  The  Parlement  Beige  (ubi  sup.)  judgment  was 
also  given  by  one  of  the  judges  who  decided  that 
case,  that  is,  James,  L.  J.,  in  a  case  of  Strousberg 
V.  The  Republic  of  Costa  Bica  (44  L.  T.  Hep. 
N.  S.  199),  and  there  he  points  out  exactly  the 
only  two  exceptions  which  in  his  judgment  exist 
with  regard  to  actions  against  foreign  sovereigns, 
and  those  are  where  a  foreign  sovereign  or  state 
has  come  into  our  court  to  seek  redress  against  a 
defendant,  in  which  case  the  defendant  may 
assert  any  claim  he  has  by  way  of  counter-claim 
or  cross  action,  in  order  that  complete  justice  may 
be  done ;  or,  secondly,  where  both  the  plaintiff 
and  the  foreign  sovereign  or  state  claim  funds  in 
the  hands  of  a  third  party  under  the  jurisdiction 
of  the  English  courts,  in  which  case  the  foreign 
sovemgn  or  state  may  be  joined  as  a  defendant 
in  order  to  be  able  to  assert  any  claim  to  the  funds 
in  question. 

Order  for  substituted  service  of  writ  set  aside 
and  action  stayed. 

The  plaintiff  appealed. 

Nov.  27,  28,  and  W.— George  WhiU,  for  the 
plaintiff,  used  the  same  argumente  as  in  the  court 
below,  referring  also  to  Calvo,  Droit  International, 
2nd  edit.,  vol.  1,  ss.  508  and  513;  and  to  the 
following  dictum  of  Lord  Campbell,  C.J.,  in 
Wadsworth  v.  The  Queen  of  Spain,  reported  only 
in  20  L.  J.,  at  p.  -492,  Q.  B.,  "No  doubt  a  foreign 
sovereign  may  be  sued  here  for  money  borrowed 
for  his  private  purposes,"  and  to  Strousberg  v.  The 
Republic  of  Costa  Bica  (44  L.  T.  Rep.  N.  S.  199). 

Finlay,  Q,C.  and  Qeorge  Wallace  for  the  defen- 
dant. 

Lord  EsHEB,  M.R. — For  the  purposes  of  this 
case  we  must  assume  that  the  defendant,  the 
Sultan  of  Johore,  lived  in  this  country  under  the 
name  of  Albert  Baker,  that  he  looked  as  if  that 
might  be  his  real  name,  and  that  the  plaintiff 
beheved  that  it  was  his  real  name.  We  most 
also  assume  that  under  this  name  he  promised  to 
marry  the  plaintiff,  and  that  he  bi-oke  his  promise. 
Then,  upon  being  sued  for  a  breach  of  this 
promise,  he  says  that  he  is  a  sovereign  prince, 
and  that  thereiore  no  civil  action  can  be  main- 
tained against  him  in  this  country.  An  elabo- 
rate argnuneiit  on  this  point  has  been  pi-e- 
sented  to  us,  which  was  much  the  same  as 
that  which  was  put  forward  in  the  case  of  The 
Parlement  Beige  (ubi  sup.).  One  good  point  in 
that  argument  was,  that  the  House  of  Lords  had 
formerly  declined  to  determine  this  point.  How- 
ever, the  point  now  raised  was  ai-gued  and  deter- 
mined and  aU  the  authorities  upon  it  inquired  into 
with  the  utmost  care  in  The  Parlement  Beige. 
That  case  was  decided  by  the  Court  of  Appeal,  and 
the  judgment  in  it  would  therefore  be  binding  on 
us  iu  deciding  the  present  case,  even  if  we  did  not 
altogether  agree  with  it.    The  iirst  point  argued 
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was,  that  there  was  no  sufficient  evidence  that  the 
defendant  is  an  independent    sovereign   prince. 
The  evidence  is  a  letter  written  from  the  Colonial 
Office  and  signed  by   someone  on  behalf  of  the 
Secretai-y  of  State  for  the  Oolonies.  The  Secretary 
of  State  is  the  adviser  of  the  Queen,  and  upon 
such  a  matter  as  this  a  letter  from  the  Oolonial 
Seci-etary  has  the  same  effect  in  courts  of  justice 
as  if  the  letter  had  been  written  by  the  Queen 
herself.    It  was  argued  that  the  coiut  ought  not 
to  remain  satisfied  with  the  letter,  but  ought  to 
make  further  inquiries,  and  reference  was  made  to 
what  was  said  by  Sir  Robert  Phillimore  in  The 
Charkieh  (ubi  sup.).    I  know  what  he  did  say  in  that 
case,  but  the  judgment  of  the  court  in  The  Parle- 
ment    Beige    (ubi    sup.)  shows  that  Sir  Robert 
Phillimore's  opinion  was  not  right.     I  think  that 
a  certificate  from  the  Queen,  given  through  her 
responsible   Minister  upon  the  question  of  the 
position  of  a  foreign  sovereign  with  regard  to  her- 
self, is  decisive  in  her  courts  of  law.    It  is  there- 
fore clear  that  the  defendant  is  an  independent 
sovereign.    All  independent  sovereigns  are,  so  far 
as  this  question  is  concerned,  equal  to  one  another. 
That  beintr  the  defendant's  position,  the  question 
arises  whether  he  can  be  sued  in  the  courts  of  this 
country.    It  is  suggested  that  in  this  case  he  can 
be  sued,  because,  by  coming  to  this  country  and 
living  here  under  a  false  name  and  so  deceiving 
the  plaintiff,  he  has  lost  his    privilege    as   an 
independent  sovereign  and  made  himself  subject 
to  the  jurisdiction  of  the  courts  in  this  country. 
Now  the  whole  of  this  subject  was  carefully  con- 
ndered  in  I7te  Parlement  Beige  [ubi  sup.).    It  was 
then  pointed  out  that  great  judges  had  formerly 
declined  to  give  decisive  opinions  on  the  matter, 
but  I  think  that  in  that  case  the  court  was  called 
upon  to  decide  the  point  and  did  decide  it.    In 
delivering  the  judgment  of  the  court  I  used  these 
words  (5  P.  Div.  at  p.  206) :  "  The  first  question 
therefore  is — ^what  is  the  principle  on  which  the 
exemption  of  the  person  of   sovereigns  and  of 
certain  pubhc  properties  has  been  recognised? 
' Our  king,' says  Blackstone  (bk.  1,  c.  7),    'owes 
no  kind  of  subjection  to  any  other  potentate  on 
earth.    Hence  it  is  that  no  suit  or  action  can  be 
brought  against  the  king,  even  in  civil  matters, 
because  no  court  can  have  jurisdiction  over  him. 
For  all  jurisdiction  implies  superiority  of  power ; 
authority  to  try  would  be  vain  and  idle  without 
an  authority  to  i-edress,  and  the   sentence  of  a 
court  would  be  contemptible  unless  the  court  had 
power  to  command  the  execution  of  it ;  but  who 
abaH  command  the  king ?'"    In  this  passage, 
which  has  been  often  cited  and  relied  on,  the 
reason  of  the  exemption  is  the  character  of  the 
sovereign  authority,  its  high  dignity,  whereby  it 
is  not  subject  to  any  superior  authority  of  any 
kind.    *•  The  world,"  says  Wheaton,  adopting  the 
words   of  the    judgment   in   the   case    of    The 
&ehange  [7  Ci-anch.  116),  "being  composed  of 
distinct  sovereignties,  possessing  equal  rights  and 
equal  independence,  all  sovereigns  have  consented 
to  a  relaxation  in  practice,  under  certain  peculiar 
circumstances,   of   that   absolute   and  complete 
jurisdiction   within   their    respective   territories 
which    sovereignty     confers."      "  This    perfect 
equality  and  absolute  independence  of  sovereigns 
has  given  rise  to  a  class  of  cases  in  which  every 
sovereign  is  understood  to  waive  the  exei-cise  of 
»  part   of   that   complete    exclusive   territorial 
jnnsdiction  which  has  been  stated  to  be  the  attri- 


bute of  every  nation."  "One  of  these  is  the 
exemption  of  the  person  of  the  sovereign  from 
arrest  or  detention  within  a  foreign  territory. 
Why  have  the  whole  world  concurred  in  this  ? 
The  answer  cannot  be  mistaken.  A  foreign  sove- 
reign is  not  understood  as  intending  to  subject 
himself  to  a  jurisdiction  incompatible  with  his 
dignity  and  the  dignity  of  his  nation."  Then 
again  further  on  (at  p.  '2l4)  I  used  these  words  : 
"  The  principle  to  be  deduced  from  all  these  cases 
is  that,  as  a  consequence  of  the  absolute  inde- 
pendence of  every  sovereign  authority,  and  of  the 
international  comity  which  induces  every  sove- 
reign state  to  respect  the  independence  and 
dignity  of  every  other  sovereign  state,  each  and 
every  one  declines  to  exercise  by  means  of  its 
courts  any  of  its  territorial  jurisdiction  over  the 
person  of  any  sovereign  or  ambassador  of  any 
other  state,  or  over  the  public  property  of  any 
state  which  is  destined  to  pubhc  use,  or  over  the 
property  of  any  ambassador,  though  such  sove- 
reign, ambassador,  or  property  be  within  ite  terri- 
toiy,  and  therefore,  but  for  the  common  agree- 
ment, subject  to  ite  jurisdiction."  The  Court  of 
Appeal  seems  to  me  to  have  there  laid  down  an 
absolute  rule,  without  any  exception  or  qualifica- 
tion whatever.  No  mention  was  made  there  of  the 
case  of  a  sovereign  voluntarily  submitting  himself 
to  the  authority  of  a  foreign  court.  Jiveryone 
knows  that  a  sovereign  can  do  so,  if  he  wishes.. 
What  is  the  time  when  a  sovereign  must  decide 
whether  he  submits  or  not  P  It  must  be  when 
the  court  is  about  to  exercise  authority  over 
him.  He  elects  whether  he  will  submit  or  not 
when  the  court  cites  him  to  appear,  and  if  at 
that  time  he  proves  that  he  is  an  independent 
sovereign,  then  the  court  has  no  jurisdiction  over 
him.  The  court  cannot  inquire  into  what  he  has 
previously  been  doing,  and  if  he  at  that  time 
electe  not  to  submit  to  the  jurisdiction  of  the 
court,  then  the  court  has  no  jurisdiction  over 
him.  The  court  cannot  inquire  whether  he  has 
been  acting  incognito  or  deceitfully,  nor  make 
any  inquiries  into  the  nature  of  his  conduct. 
That  seems  to  me  to  be  the  law  as  laid  down  in 
The  Parlement  Beige  {ubi  tup.),  which  is  a 
decision  binding  upon  this  court.  I  think  that 
this  appeal  falls,  and  must  l>e  dismissed. 

LoPEB,  L.J. — ^It  was  contended  that  the  defen- 
dant's position  as  an  independent  sovereign  prince 
was  not  satisfactorily  established.  It  seems  to 
me  to  have  been  fully  established 'that  the  defen- 
dant is  as  much  an  independent  sovereign  prince 
as  any  in  Europe,  and  like  all  independent 
sovereign  princes  he  is  entitled,  upon  coming  into 
this  country,  to  immunity  from  the  jurisdiction 
of  Enghsh  courto.  That  such  is  the  law  seems 
to  me  to  have  been  clearly  esteblished  in  The 
Parlement  Beige  (ubi  sup.).  Vattel,  too,  in  a 
passage  that  was  cited  in  the  judgment  in  the 
case  of  The  Parlement  Beige,  says  (bk.  4,  c.  7, 
B.  108)  that  a  sovereign  prince  who  may  come  as 
a  traveller  into  a  foreign  country  is  exempted 
from  all  jurisdiction.  There  is  no  doubt  that  a 
foreign  sovereign  may  submit,  if  he  chooses  to  do 
so,  to  the  jurisdiction  of  the  courts  of  this 
country.  It  is  argued  that  the  defendant  has 
done  so  in  this  case,  because  he  has  lived  and 
acted  in  this  country  as  a  private  individual  and 
under  an  assumed  name.  We  are  therefore  asked 
to  infer  that  he  has  submitted  to  the  jurisdiction 
of  the  courts  of  this  country.    I  am  clearly  of. 
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opinion  that  we  cannot  draw  any  such  inference. 
The  only  mode  in  which  a  foreign  soverei^  can 
submit  to  the  jurisdiction  of  our  courts  is  by  a 
Bubmission  in  the  face  of  the  court.  He  does  not 
waive  his  rights  by  taking  an  assumed  name  or 
doing  anything  of  that  kind.  Vattel  again  says 
that  a  sovei'eign,  on  making  himself  known,  can- 
not be  ti-eated  as  subject  to  the  common  laws,  for 
it  is  not  to  be  presumed  that  he  has  consented  to 
such  a  sxibjection.  It  is  clear,  to  my  mind,  that 
there  has  been  no  submission  by  the  defendant  to 
the  jurisdiction  of  English  courts,  and  I  agree 
that  the  appeal  should  be  dismissed. 

Kat,  L.J! — The  status  of  a  foreign  sovereign  is 
one  of  which  the  courts  will  take  jumcial 
cognisance;  that  is  to  say,  neither  party  to  the 
action  is  required  to  prove  to  the  court  whether  or 
not  a  person  is  in  the  position  of  an  independent 
sovereign.  Of  course,  if  there  is  any  douot  upon 
the  matter  the  court  will  take  means  to  inform 
itself.  Here  the  defendant  is  the  Sultan  of 
Johoi*e,  and  the  means  which  Winght,  J.  took  to 
infoi-m  himself  was  an  inquii^  at  the  Colonial 
Office.  A  letter  was  sent  to  him  from  that  office 
signed  by  an  official,  who  stated  that  he  waa 
directed  by  the  Secretary  of  State  for  the  Colonies 
to  give  the  information  which  the  letter  contained. 
For  the  plaintiff  it  was  argued  that  that  was  not 
enough.  I  confess  that  I  caanot  conceive  a  more 
satisfactory  mode  of  obtaining  information  of  this 
kind  than  a  letter  from  one  of  the  Queen's 
Secretaries  of  State,  which,  for  this  pm-pose,  is 
entirely  the  same  as  a  letter  from  the  Queen  her- 
self, and  if  Her  Majesty  condescends  to  state  to 
one  of  her  own  courts  that  a  certain  person  is  an 
independent  sovereign,  such  a  statement  must 
be  conclusive.  That  this  letter  contains  such 
a  statement  seems  to  me  to  be  perfectly  clear.  A 
treaty  is  referred  to  in  it,  under  which  the  Sultan 
is  entitled  to  British  protection,  and  by  which  he 
imdertakes  not  to  enter  into  any  negotiations  or 
treaty  with  any  foreign  state  without  the  consent 
of  Her  Majesty.  From  this  it  was  argued  that 
he  had  ceased  to  be  an  independent  sovereign ; 
but  clearly  he  is  not  dependent  on  any  one.  The 
Queen  has  given  him  her  protection  as  a  condition 
of  his  not  entering  into  relations  with  foreign 
conntiies,  and  if  he  should  do  so,  contrary  to  his 
agreement,  he  would  lose  his  right  of  protection, 
iind  possibly  other  consequences  might  follow. 
But  there  seems  to  me  to  be  nothing  in  this 
treaty  to  disprove  or  to  qualify  the  statement 
contfuned  in  the  letter  that  the  Sultan  of  Johore 
is  an  independent  sovereign.  The  next  point  in 
the  argument  was  this :  An  independent  sovereign, 
who  is  sued  in  a  foreign  court,  may  waive  his 
rights  of  immunity  and  become  subject  to  the 
jurisdiction  of  the  court.  I  agree  that  that  is  so ; 
but  how  is  it  to  be  done  ?  Supposing  some  great 
European  potentate  were  to  be  sued  in  an  English 
court  but  were  to  take  no  notice  of  the  proceed- 
ings, then  the  court  would  take  judicial  notice  of 
the  fact  that  he  was  a  foreign  sovereign,  and 
therefore  not  subject  to  English  jurisdiction. 
This  shows  that  it  is  not  necessary  for  a  foreign 
sovereign  to  assert  his  rights  of  immimity,  but 
that  the  court  is  bound  to  take  notice  of  the  fact, 
and  to  say  that  it  has  no  jurisdiction.  Then  it 
was  said  that  the  defendant  in  this  case  had 
waived  his  rights.  It  is  said  that  he  came  to 
England  as  a  private  person;  he  passed  under 
ihe  name  of  Albert  Baker,  and  as  such  entered 


into  the  relations  with  the  plaintiff  upon  which 
this  action  is  founded,  and  that  by  doing  this  he 
showed  that  he  intended  and  wished  to  be  treated 
in  this  coimtiy  as  a  private  individual,  and  there- 
fore as  subject  to  the  jurisdiction  of  the  courts 
of  this  country  in  the  same  way  as  any  other 
private  individual  would  be.  Then  the  question 
arises,  whether  a  foreign  sovereign  who  has 
lived  in  this  country  perfectly  incognito,  no  one 
knowing  that  he  is  an  independent  sovereign, 
thereby  waives  his  rights  of  immunity  as  an 
independent  sovereign.  The  only  authority 
cited  in  support  of  that  is  a  dictum  of  Lord 
Campbell,  C.J.,  reported  in  Wadsworth  v.  The 
Queen  of  Spain  (20  L.  J.,  at  p.  482  Q.  B.).  The 
case  is  also  reported  in  the  authorised  reports  (17 
Q.  B.  171) ;  but  the  dictum  relied  on  is  not  re- 
ported there,  and  it  appears  nowhere  but  in  the 
Law  Journal  report.  Under  these  circumstances 
the  dictum  seems  to  me  not  to  be  one  of  very 
great  authority.  Pi-obaUy  when  the  authorised 
report  came,  as  it  may  have  done,  to  Lord  Camp- 
bell for  revision,  he  would  not  allow  it  to  remain 
in  the  report.  Besides  that  dictum  certain  text- 
books were  cited ;  but  in  the  books  by  writers  of 
great  authority,  such  as  Vattel,  nothing  of  the 
kind  appears.  On  the  contrary,  there  are  the 
passages  from  Vattel  which  Lopes.  L.J.  has  re- 
ferred to,  which  show  that  the  moment  at  which 
a  defendant  should  claim  immunity  as  a  foreign 
sovereign  is  the  moment  when  he  is  cited  to 
appear  before  the  court.  The  true  proposition  of 
law  seems  to  me  to  be  this  :  that  a  foreign  sove- 
reign is  entitled  to  immunity  from  an  action 
brought  in  the  courts  of  this  country,  unless  in 
any  particular  action  he  chooses  to  waive  his 
immunity  and  submit  to  the  jurisdiction  of  the 
court.  Here  the  defendant  has  not  consented  to 
submit  to  the  court ;  but  has  acted  just  to  the 
contrary.  Having  done  nothing  to  waive  the 
immunity  which  he  now  claims,  I  think  that, 
upon  principles  which  are  well  settled  upon 
abundfoit  authority,  he  is  entitled  to  immunity, 
and  that  this  appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 

Solicitora  for  the  plaintiff,  Colyer  and  Colycr. 

Solicitor  for  the  defendant,  Edward  F.  Turner. 


Wednesday,  Nov.  29, 1893. 

(Before   Lord  Ebheb,  M.B.,    Lopes   and 

Kat,  L.JJ.) 

Smith  and  Service  v.  The  Bosario  Nitrate 

Company  Limited,  (a) 

APPEAL   FROM   THE   (JUEBN'S    BENCH   DIVISION. 

Ship — Charter-party — Restraints  of  princes  and 
rulers  —  Demurrage  —  Citsiomary  nwdc  of 
loading. 

The  defendants  chartered  the  plaintiffs'  vessel  to 
proceed  to  Iquique,  in  Chili,  and  there  to  load 
for  the  United  Kingdom  a  cargo  of  3000  tons  of 
nitrate  of  soda  at  the  rate  of  200  tons  per 
working  lay  day,  and  after  provisions  as  to  tlie 
lay  days  came  the  vstud  clause  viutually  except- 
ing restraints  of  princes  and  rulers,  political 
disturbances  or  impediments  during  tlie  said 
voyage. 

At  the  trial  of  the  action  tlie  learned  judge  found  as 
a  fact  that  the  ordinary  and  recognised  mode  of 

(a)  Reported  by  E.  Maklet  Smith,  Esq.,  Barrliiteiv«t-Lair. 
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loading  nitrate  at  Iquique  was  to  send  the 
required  amount  of  nitrate  down  by  railway 
front  the  mines  direct  to  the  ship  at  the  qtuiy 
when  she  was  ready  for  loading. 

When  the  ship  arrived  at  Iquique  considerable 
delay  was  caused  in  the  loading  by  reason  of  a 
civil  war  having  broken  out  and  the  mines  and 
the  railway  being  for  a  time  in  possession  of  the 
troops,  so  that  no  nitrate  could  oe  sent  down  by 
railway  to  the  ship.   In  an  action  for  demurrage  : 

Held,  that  the  delay  was  within  the  exception  in  the 
charter-party. 

This  was  an  appeal  from  the  jadgment  of 
Pollock.  B.  at  the  trial  of  the  action  without  a 
jnry  at  the  Guildhall. 

The  action  was  for  demurrage,  and  was  brought 
by  the  owners  of  the  steamship  Mount  Tabor 
against  the  charterers. 

The  Mou  nt  Tabor  was  chartered  to  proceed  to 
Iqniqne  in  Chili,  and  there  to  load  a  cargo  of  3000 
tons  of  nitrate  of  soda  in  bags,  and  thence  to 
proceed  to  ports  in  the  United  Kingdom  or  on  the 
Continent  as  ordered. 

The  charter-party  provided  for  the  loading  of 
the  cargo  at  the  rate  of  200  tons  per  working  lay 
day  from  the  day  when  the  ship  was  ready  to 
receive  cargo,  demurrage  at  an  agreed  rate  per 
day,  restraint  of  princes  and  rulers,  political  dis- 
tnrbances,  or  impediments  during  the  said  voyage 
always  mutually  excepted. 

When  the  ship  arrived  at  Iquique  a  civil  war 
bad  broken  out.  and  the  nitrate  mines  and  the 
railway  from  the  mines  to  the  port  being  in  the 
hands  of  troops,  the  ship's  loading  was  delayed  for 
a  considerable  time  until  it  became  possible  to 
send  down  nitrate  by  railway  from  the  mines  to 
the  ship. 

At  tne  trial  of  the  action  the  learned  judge 
fonnd  that  the  (mstomary  mode  of  loading  nitrate 
at  Iquique  is  by  sending  the  nitrate  down  direct 
by  rail  from  the  mines  to  the  port  and  the  quay 
and  putting  it  on  board  the  vessel  as  it  is  acquired 
at  the  mine. 

The  plaintiffs  then  brought  this  action  for 
demnrrage  in  respect  of  the  delay  at  Iquique,  and 
also  in  respect  of  a  subsequent  delay  at  another 
port  in  Chili. 

At  the  trial  of  the  action,  before  Pollock,  B. 
without  a  jury,  the  learned  judge  held  that  both 
the  delajTi  came  within  the  exception  clause  in  the 
charter-party,  the  case  as  to  the  delay  at  Iquique 
heing  governed  by  the  decision  in  Hudson  v.  Ede 
(I8L.T.  Rep.  N.  S.  764;  L.  Rep.  3  Q.  B.  412); 
and  he  gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

Joseph  Walton,  Q.C.  and  Philipson  for  the 
plaintiffs. — ^The  loading  of  the  ship  was  not 
delayed  by  any  restraints  or  impediments  within 
the  exception  clause,  and  the  defendants  are  not 
protected  by  that  clause.  The  question  here  is,  at 
what  moment  did  the  loading  of  the  ship  com- 
mence ?  There  was  nothing  at  the  port  of  Iquique 
which  delayed  the  loading.  The  loading  of  a  ship 
consists  in  putting  the  goods  into  the  vessel,  or 
transferring  them  from  the  land  to  the  vessel. 
The  loading  of  the  ship  cannot  be  said  to  com- 
mence with  putting  the  goods  into  trucks  on  a 
nilway  many  miles  away  from  the  sea  or  the  ship. 
It  is  the  duty  of  a  charterer  to  have  the  goods 
ready  for  loading  at  the  port  when  the  ship 
arrives.    Hudson  v.   Ede   {ubi  sup.)  is  a  strong 


decision,  and  the  decision  of  Pollock,  B.  goes  even 
further.    They  cited 

Orant  v.  Coverdale,  Todd,  attd  Co.,  51  L.  T.  Bcp. 

N.  S.  472  ;  S)  App.  Cos.  470 ; 
Tlte  Alne  Holme,  C8  L.  T.  Uep.  N'.  S.  802 :  (18!)3 
P.  173. 

B.  T.  Beid,  Q.C.  and  /.  W.  Mun»field.  for  the 
defendants,  were  not  colled  upon. 

Lord  Ebuer,  M.R. — It  seems  to  me  tliut.  upon 
the  facts  as  found  by  the  leame<l  judge  at  the 
trial,  his  decision  was  right.  His  finding  was  that 
the  ordinary  mode  of  loading  uiti-ate  at  Iquique 
was,  that  the  nitrate  was  not  taken  away  from  the 
mines  imtil  it  wsis  wanted  to  put  on  Ixmi-d  ship. 
When  the  ship  was  ready  a  message  was  sent  to 
the  mines  to  send  the  re(]uired  nitrate  down  in 
trucks.  The  nitrate  was  then  sent  down  and  un- 
loaded, not  for  the  purpose  of  lieing  stored  in 
warehouses,  but  for  putting  on  to  the  ship.  The 
whole  matter  was  a  single  transaction,  and  was 
treated  by  everyone  at  Iquique  as  the  ordinary, 
proper,  and  usual  mode  of  loading  nitrate.  When 
the  contract  now  sued  upon  was  made,  it  must  1)6 
taken  to  have  been  made  with  reference  to  the 
recognised  custom  of  the  port  as  to  what  is  there 
considered  to  be  loading.  Then  the  case  comes 
exactly  within  the  decision  of  Hudson  v.  Ede  (ubi 
sup.).  Then,  if  the  ship  could  not  be  Id&ded  in 
the  i^cog^ised  manner  by  reason  of  "  restraints 
of  princes  and  rulers,  political  disturbances  or 
impediments,"  the  chai-terers  are  not  liable.  The 
decision  of  the  learned  judge  was  right,  and 
this  appeal  must  be  dismissed.  The  case  is 
governed  by  Hudson  v.  Ede  {ubi  sup.),  which  is  a 
well  i-ecognised  decision  and  is  binding  on  this 
court. 

Lopes,  L.J. — Having  regiird  to  the  finding  uf 
fact  by  the  learned  judge  at  the  trial.  I  can  only 
say  that  this  case  is  governed  by  the  decision  in 
Hudson  V.  Ede  {ubi  sup.). 

Kat,  L.J. — I  agree.  The  question  raised  in 
Hudson  V.  Ede  {ubi  sup.)  seems  to  ine  to  be  a  very 
arguable  one,  but  it  has  now  been  decided  in  the 
Exchequer  Chamber,  and  that  decision  has  been 
recognised  in  Postlethwaite  v.  Freeland  (42  L.  T. 
Rep.  K.  S.  845  ;  5  App.  Cos.  599)  in  the  House  of 
Lords,  where  Lord  Blackburn  cited  it  approvingly, 
and  also  in  Grant  v.  Coverdale,  Todd,  and  Co.  (51 
L.  T.  Rep.  K.  S.  472;  9  App.  Caa.  470)  by  Lord 
Selbome.  The  only  question  now.  therefore,  is 
whether  this  case  is  within  the  decision  of  Hudson 
V.  Ede  {ubi  sup.).  An  attempt  was  made  on 
behalf  of  the  plaintiffs  to  distinguish  the  two 
cases,  on  the  ground  that  in  Hudson  v.  Ede  (td)i 
sup.)  the  goods  were  brought  down  the  river  to 
the  ship  in  lighters,  and  the  loading  began  when 
the  goods  were  put  into  the  lighters,  whei-eas  in 
this  case  the  nitrate  was  brought  down  by  rail  to 
the  port  But  here  the  learned  judge  has  found 
as  a  fact  that  the  nitrate  was  brought  directly 
from  the  mines  to  the  ship,  without  being  kept  at 
all  stored  up  in  warehouses,  and  that  this  was  the 
ordinary  and  recognised  mode  of  loading  at  the 
port  in  question.  The  case  is,  therefore,  undis- 
tinguislmhle  from  Hudson  v.  Ede  {ubi  sup.),  and  I 
agree  that  the  appeal  fails,  and  must  be  dis- 

""^^^  ■  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  HoUams,  Sons, 
Coward,  and  Hawhesley. 

Solicitors  for  the  defendants.  Norton,  Bose, 
Norton,  and  Co. 
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Monday,  Dec  11, 1893. 

(Before   Lord  Halsburt,  Lopes  and 

Davet,  L.JJ.) 

Gordon  v.  Evans,  (a) 

APPEAL  FROM  THE    QUEEN'S    BENCH    DIVISION. 

.County  Court — Practice — Default  summons  issued 
out  of  the  jurisdiction — Affidavit — Claim  exceed- 
ing 51— County  Courts  Act  1888  (51  *  52  Vict, 
e.  43),  88.  74  and  86— County  Court  Rules  1889, 
Order  V..  rr.  9a,  10,  and  Appendix,  Form  14o. 

Where  the  claim  in  a  County  Court  action  exceeds 
51.  and  the  plaintiff  a^ks  for  leave  for  the  issue 
of  a  default  summxma  out  of  the  jurisdiction,  it  is 
iwt  required  of  him  that  in  his  affidavit  he 
should  swear  that  the  defendant  is  not  of  any  of 
the  occupations  or  descriptions  mentioned  in 
Order  V.,r.  10,  of  the  County  Court  Mules  1889. 

'  This  was  an  appeal  fi-om  an  order  of  the  Queen's 
Bench  Division  (Wills  and  Wright,  JJ.)  setting 
aside  an  order  made  by  Kennedy,  J.  at  chambers 
for  the  issae  of  a  writ  of  prohibition  against  the 
judge  of  the  County  Court  of  Birmingham. 

The  action  wascommenced  in  the  Birmingham 
County  Court  to  recover  a  sum  of  19Z.  due  upon  a 

Eromissory  note,  which  was  payable  at  Birming- 
am,    jhade    by  the  defendant  who    resided  at 
Ludlow. 
By  the  County  Courts  Act  1888  (51  &  52  Vict. 

'  c.  43)  it  is  enacted  as  follows  : 

Sect.  74.  Except  where  by  this  Act  it  is  otherwise  pro- 
vided, every  action  or  matter  may  be  commenced  in  the 

.  court  within  the  district  of  which  the  defendant  or  one  of 
the  defendants  shall  dwell  or  carry  on  his  bnsiness  at 
the  time  of  commencing  the  action  or  matter,  or  it  may 
be  commenced  by  leave  of  the  jndtre  or  registrar  in  the 
conrt  within  the  district  of  which  the  defendant  or  one  of 
the  defendants  dwelt  or  carried  on  bosiness  at  any  time 
within  six  calendar  montiis  next  before  the  time  of  com- 
mencement, or,  with  the  like  leave,  in  the  conrt  in  the 
district  of  which  the  cause  of  action  or  claim  wholly  or 
in  part  arose. 

Sect.  86.  (1.)  Subject  to  any  mles  and  orders  nnder 
this  Act,  in  any  action  in  a  conrt  for  a  debt  or  liquidated 
money  demand,  the  plaintiff  may  at  hie  option  caage  to 
be  issned  a  snmmons  in  the  ordinary  form,  or  (npon  filing 
an  affidavit  to  the  effect  set  forth  in  the  prescribed  form) 
a  default  summons  in  the  prescribed  form  or  to  the  pre- 
scribed effect  ....  (6.)  Provided  always  that  no 
other  snmmons  than  a  sommons  in  the  ordinary  form 
shall,  withont  leave  of  the  jndge  or  registrar,  be  issned 
when  the  amount  claimed  shall  not  exceed  &ve  ponnde, 
unless  the  action  is  for  the  price,  value,  or  hire  of  goods 
which,  or  some  part  of  which,  were  sold  and  delivered  or 
let  on  hire  to  the  defendant  to  be  used  or  dealt  with  in 
the  way  of  his  trade,  profession,  or  calling,  and  such 
leave  shall  be  given  in  the  manner  prescribed. 

By  the  County  Court  Rules  1889  it  is  provided 
by  Order  V.,  r.  9a,  as  follows : 

Where  leave  to  enter  a  plaint  under  sect.  74  of  the  Act 
is  required,  an  application  shall  be  mode  npon  the  affi- 
davit of  the  plaintiff,  or  of  some  person  on  his  behalf  who 
has  knowledge  of  the  facts,  according  to  the  form  in  the 
appendix. 

By  rule  10  : 

Where  pursuant  to  the  proviso  in  sect.  86  of  the  Act, 
the  leave  of  the  judge  or  registrar  is  required  for  the 
issue  of  a  default  snmmons,  no  such  leave  shall  be  given 
unless  the  occupation  and  description  of  the  defendant 
shall  be  fully  set  out  in  the  affidavit  given  in  the 
appendix,  and  no  such  leave  shall  be  given  in  cases  where 
in  the  affidavit  it  appears  that  the  defendant  is  a  domestic 
or  menial  servant,  a  labonrer,  a  servant  in  husbandry,  a 
jonmeyman,  an  artificer,  a  handicraftsman,  a  miner,  or 
any  person  erfiaged  in  mannal  labour. 

(a)  Bepoited  by  E.  Uanlit  Suitb,  Esq.,  Barrlster-at-Law. 


In  the  Appendix  to  the  Rules  Form  14a  is 
headed,  "  AfBdavit  for  leave  to  issue  ordinaj-y  or 
default  summons  out  of  the  jurisdiction." 

Paragraphs  4  and  5  of  this  form  are  as 
follows : 

4.  And  I  farther  say  that  the  said  C.  D.  is  not  a 
domestic  or  menial  servant,  a  labourer,  a  servant  in 
husbandry,  a  jonmeyman,  an  artificer,  a  handicrafts- 
man, a  miner,  or  a  person  engaged  in  mannal  labour. 

5.  And  I  farther  say  that  my  (or  the  plaintiff's)  claim 
is  for  tbe  price  (or  value  or  hire)  of  goods  whioh,  or 
some  part  of  which,  were  sold  and  delivered  (or  let  on 
hire)  to  the  said  G.  D.  to  be  used  or  dealt  with  in  the 
way  of  trade  (or  profession  or  calling)  of  (state  the 
trade,  profession,  or  calling). 

By  the  side  of  these  two  paragraphs  respec- 
tively are  two  marginal  notes  as  follows  : 

To  be  added  where  a  default  summons  is  proposed  to 
be  issued. 

To  be  added  where  a  defanlt  summons  is  proposed  to 
be  issued,  and  the  claim  does  not  exceed  51. 

The  plaintiff  proceeded  against  the  defendant 
under  Eeating's  Act  (the  Summary  Procedure  on 
Bills  of  Exchange  Act  1855, 18  &  19  Vict.  c.  67),  and 
Ludlow  being  out  of  the  jurisdiction  of  the  Bir- 
mingham County  Court,  he  obtained  leave  from 
the  registsar  to  issue  a  plaint  note  and  default 
summons. 

This  leave  was  granted  upon  an  affidavit  which 
followed  the  Form  14a  in  the  Appendix  to  the 
County  Court  Rules,  except  that  it  did  not  con- 
tain any  such  allegation  as  is  contained  in  para- 
graph 4  of  the  form. 

On  the  ground,  therefore,  that  the  affidavit 
being  insufficient,  the  registrar  had  no  jurisdic- 
tion to  grant  leave,  the  defendant  applied  at 
chambers  for  a  writ  of  prohibition  to  the  County 
Court. 

Kennedy,  J.,  at  chambers,  gi-anted  the  applica- 
tion. 

Upon  the  plaintiff's  appeal,  the  Queen's  Bench 
Division  (Wills  and  Wright,  JJ,)  set  aside  the 
order  made  at  chambers,  holding  that  the  prohi- 
bition was  asked  too  broadly  against  the  entering 
of  the  plaint,  and  that  the  omission  in  the  affi- 
davit of  paragraph  4  of  the  form  was  a  mere 
irregvilarity. 

The  defendant  appealed. 

Spearman  for  the  defendant. — The  plaintiff's 
summons  in  this  case  was  a  default  summons, 
within  the  definition  of  "  default  summons  "  in 
Order  LIT.  of  the  County  Court  Rules.  There- 
fore, under  sect.  86,  sub-sect.  1,  of  the  County 
Courts  Act,  the  plaintiff  was  obliged  to  file  an 
affidavit  in  the  prescribed  form,  and  under 
Order  V.,  r.  10,  he  is  bound  to  insert  in  his 
affidavit  paragraph  4  of  Form  14a. 

H.  Tindal  Atkinson  for  the  plaintiff. — ^The  case 
is  governed  by  the  proviso,  sub-sect.  6  of  sect.  86, 
of  the  County  Courts  Act.  Order  V.,  r.  10,  which 
in  terms  refers  to  this  proviso  only,  is  to  be 
applied  only  to  cases  where  the  claim  does  not 
exceed  51.  The  plaintiffs  claim  here  is  for  \M., 
and  therefore  his  case  is  not  within  Order  V., 
r.  10,  and  consequently  he  rightly  omitted  from 
his  affidavit  paragraph  4  of  form  14a.  The  mar- 
ginal note,  which  in  the  form  appears  opposite 
pai-agi-aph  5,  really  applies  to  pai-aeraph  4 ;  it  has 
no  meaning  as  applied  to  paragraph  5. 

Spearman  replied. 

Lord  Halsburt. — I  confess  I  do  not  feel  any 
doubt  on  this  question.     The  County  Courts  Act 
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1888  gives  power,  with   certain  restrictions,   to 
issue  a  default  summons  out  of  the  jui'isdiction. 
The  two  important  sections  of  the  Act  on  this 
point  are  sects.  74  and  86.    There  is  a  proriso  at 
the  end  of  sect.  86  by  which  it  is  enacted  that  no 
other  summons  than  a  summons  in  the  ordinary 
form  shall,  without  leave  of  the  judge  or  registrar, 
be  issued  where  the  amount  claimed  shaU  not 
exceed  51.,  unless  the  action  is  for  the  price,  value, 
or  hire  of  goods  which,  or  some  part  of  which, 
were  sold  and  delivered  or  let  on  hire  to  the 
defendant,  to  be  used  or  dealt  with  in  the  way  of 
bis  trade,  profession,  or  calling,  and  such  leave 
shall  be  given  in  the  manner  prescribed.     That 
proviso  applies  to  a  default  summons,  because 
that  is  not  a  summons    in  the  ordinary  form. 
Then  further  provisions  are  made  by  the  County 
Conrt  Rules  1889.    Oi-der  V.,  r.  10,  provides  that, 
where,  pursuant  to  sect.  86  of  the  Act,  the  leave 
of  the  ]udge  or  registrar  is  required  for  the  issue 
of  a  default   summons,   no  such  leave   shall  be 
given  unless  the  occupation   and  description   of 
the  defendant  shall  be  fully  set  out  in  the  affidavit 
given  in  the  appendix,  and  no  such  leave  shall  be 
given  in  cases  where  in  the  affidavit  it  appears  that 
the  defendant  is  a  domestic  or  menial  servant,  a 
labourer,  a  servant  in  husbandry,  a  journeyman, 
an  artificer,  a  handicraftsman,  a  mmer,  or  any 
person  engaged  in  manual  labour.    Then  in  the 
appendix  is  a  form  of  affidavit.  No.  14a,  paragraph  4 
of  which  is  in  accordance  with  the  latter  part  of 
Order  v.,  r.  10.    The  course  of  legislation  upon  this 
point  seems  to  me  clear  enough.     When  an  appli- 
cation is  made  for  a  default  summons,  and  when 
the  sum  claimed  is  under  52.,  the  affidavit,  which  is 
required  before  leave  will  be  given,  shall  set  forth 
the  occupation  and  description  of  the  defendant, 
and  if  he  is  of  an  occupation  mentioned  in  para- 
graph 4  of  the  form  of  affidavit  No.  14a,  then  no 
oefanlt  summons  will  be  granted.    That  is  very  in- 
telligible.    Now,  the  form  of  affidavit  is  applicable 
to  more  cases  than  one,  and  it  must  be  admitted 
that  in    some  cases  in  which  it  may  be    used 
certain  parts  of  it  are  to  be  omitted  to  suit  the 
occasion.    But  it  has  been  contended  in  this  case 
that  paragraph  4  of  the  form  ought  necessarily  to 
have  been  included,  and  that  its  inclusion  in  the 
affidavit  made  by  the  plaintiff  was  a  condition 
precedent  to  the  exercise  by  t^e  registrar  of  his 
jurisdiction  to  give  leave  for  the  issue  of  the 
default  summons.    I  am  not  disposed  to  consider 
the  question  whether   what  happened  after  the 
plaint  note  had  been  entered  was  a  mere  irregu- 
larity, or  was  something  which  went  to  the  juris- 
diction, because  it  seems  to  me  that  the  Act  and 
the  rules,  and  the  marginal  notes  to  the  form  of 
affidavit  in  the  rules,  are  all  clear  enough.    The 
marginal  note  to  the  form,  which  refers  to  the 
claim  not  exceeding  5Z.,  is  perfectly  intelligible 
vhen  applied  to  pai-agraph  4  of  the  form,  but  I 
see  no  object  in  applying  it  to  paragraph  5.     The 
form  of  the  note  is  a  blunder,  and  should  not  be 
appUed  to  paragraph  5,  but  it  should  have  been 
pnt  opposite   paragraph  4.    I  think   that  this 
affidavit  Kras  drawn  up  in  the  proper  form,  and 
that  this  appeal  must  be  dismissed. 

Lopxs,  L.J. — I  am  of  the  same  opinion.  It  is 
onnecessary  that  I  shoidd  give  anv  opinion  as  to 
the  question  whether  that  which  happened  after 
the  plaint  note  bad  been  issued  was  merely  an 
megnlarity,  or  whether  it  was  something  more 
tban  that.    I  will  only  say  that  I  think  that  the 


conjoint  effect  of  the  proviso  in  sect.  86  and  the 
rules  made  under  the  Act  is  to  confer  a  privilege 
on  the  persons  named  in  Order  V.,  r.  10.  when 
sued  upon  a  claim  not  exceeding  &l.  The 
Divisional  Court  were  right  in  refusing  the  pro- 
hibition asked  for,  and  this  appeal  should  be 
dismissed.    - 

Davet,  L.J. — I  am  of  the  same  opinion.  The 
affidavit  need  only  be  in  the  form  14a,  so  far  as  it 
is  applicable  to  the  circumstances  of  the  case. 
The  marginal  note  which  refere  to  the  claim  being 
under  51.  has  been  inadvertently  put  in  the  wrong 
place.  I  agree  that  the  judgment  of  the  Divisional 

Court  should  be  affirmed.  .         ,  , .      .      , 

Appeal  distnttsed. 

Solicitors  for  the  plaintiff.  Bobbins,  Billing,  and 
Co.,  for  Bollaaon,  Birmingham. 

Solicitors  for  the  defendant,  Edward  Bicketts, 
for  G.  B,  Cottam,  Ludlow. 


HIGH   COURT  OF  JUSTICE. 


CHANCERY  DIVISION. 

Nae.  7,  8,  and  14, 1893. 

(Before  Chittt.  J.) 

Be  Brooke  ;  Brooke  v.  Brooke,  (a) 

Will —   Construction  —  Contingent    remaindei 

Devise   to  trustees — Direction    to   pay    debts — 
Legal  estate  in  trustees. 

By  her  xoiU,  E.  B.,  who  died  in  1875,  after  direct- 
ing her  just  debts,  and  funeral  and  testamentary 
expenses,  and  legacies,  to  be  paid  by  her  executors 
tMreinafter  named,  specifically  devised  a  free- 
hold messuage  to  her  sons,  H.  B.  and  W.  3.  B., 
and  their  heirs,  upon  trutt  to  allow  the  said 
H.  B.  to  use  and  enjoy  the  same  for  life,  and 
after  his  decease  to  stand  possessed  thereof  upon 
trust  for  all  and  every  one  or  more  of  the  children 
of  the  said  H.  B.,  as  he  should  by  deed  or  will 
appoint,  and,  in  default  of  appointment,  in  trust 
for  all  and  every  one  or  mwe  of  the  children  of 
the  said  H.  B.,  loho  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain  that 
age  or  marry,  in  equal  shares  as  tenants  in 
common.  The  toill  emUained  a  residuary  devise 
and  bequest  unto  and  to  the  use  of  her  said  son 
H.  B.  and  to  E.  W.  B.,  thereinafter  called  her 
said  trustees,  upon  trust  for  sale  and  conversion. 
After  declaring  the  beneficial  trusts  of  the  sale 
and  conversion,  the  testatrix  appointed  her  said 
son  H.  B.  and  the  said  E.  W.  B.  trustees  of  her 
will,  and  her  said  sans,  H.  B.  and  W.  J.  B.,  her 
executors. 

H.  B.  died  in  Nov.  1892,  without  having  exercised 
his  power  of  appointment,  and  leaving  two 
chUaren,  both  infants  and  unmarried. 

The  question  arose  whether,  on  the  true  construe- 
ti<m  of  the  trill,  H.  B.  and  W.  J.  B.  took  the  legal 
estate  in  the  specifically  devised  freehold  mes- 
su^e,  in  which  case  only  the  contingent 
remainder  to  the  children  would  be  valid  as  an 
equitable  remainder  supported  by  a  freehold; 
otherwise  the  children's  estate  would  fail  to  take 
effect  according  to  the  rule  established  in  Festing 
v.  Allen  (2  L.  T.  Sep.  N.  8.  150;  12  M.  &  W. 
279). 

(a) Reported  bj  H.  U.  Chabtsrb  Uacfhzbsok,  Esq.,  BanisMr- 
kt-Law. 
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Seld,  that  the  direction  to  pay  debts  was  sufficient 
to  show  that,  in.  the  specific  devise  to  her  two 
sons  and  their  heirs  in  trust  for  her  son  H.  and 
his  children,  the  testatrix  did  not  -mean  to  avail 
herself  of  the  machinery  of  the  Statute  of  Uses,  or 
to  maJce  them  mere  conduit-pipes  of  the  legal 
estate,  InU  that,  on  tlie  contran/,  she  intended  triat 
the  legal  estate  should  pass  to  and  not  through 
them,  in  trust,  according  to  the  modem  signifiea^ 
tion  of  the  tertn  "  trust,"  and  that  the  estates  given 
to  the  infants  icere  equitable  and  did  not  fail. 

Originating  summons. 

Elizabeth  Brooke,  by  her  will  dated  the  2l8t 
April  1875,  after  directing  her  just  debts  and 
funeral    and    testamentary    expenses,    and    the 
legacies  bequeathed  by  her  will,  to  be  paidbyher  exe- 
cutors thereinafter  named,  as  soon  as  conveniently 
might  be  after  her  decease ;  and  after  bequeath- 
ing divers  general  pecuniary  legacies,  devised  and 
bequeathed  a  freehold  messuage,  No.  4,  Royal- 
crescent,  Bath,  together  with  the  furniture,  plkte, 
plated  articles,  linen,  china,  glass,  books,  pictures, 
prints,  and  other  household  effects  therein  at  the 
time  of  her  decease,  unto  her  sons,  Henry  Brooke 
and  William  John  Brooke,  their  heirs,  executors, 
and  administrators  respectively,  upon  trust  that 
they  and  the  survivors  or  survivor  of  them  should 
permit  the  said  Henry  Brooke  and  his  assigns  to 
use,  occupy,  and  enjoy  the  same  during  the  term 
of  his  natural  life,  he  keeping  the  same  in  tenant- 
able  repair,  and  insured  against  fii-e,  and  from 
and   after  his  decease    should   stand  possessed 
thereof  upon  trust  for  all  and  every  one  or  more 
of   the  child  and   children  of   the  said  Henry 
Brooke,  as  he  should  by  deed  or  will  appoint,  and 
in  default  of  such  appointment,  then  in  trust  for 
all  and  every  his  children  and  child,  who  being 
sons  or  a  son  should  live  to  attain  the  age  of 
twenty-one  yeai-s,  or  being  daughters  or  a  daughter 
should  attam  that  age  or  previously  marry,  in 
equal  shares  and  pi'opoitions  as  tenants  in  common, 
and  if  thei-e  should  be  only  one  such  child,  then 
in  trust  for  such  child,  and  if  there  shquld  be  no 
such  chUd  then  upon  precisely  similar  trust  for 
the  said  William  John  Brooke  during  his   life; 
and  after  his  death  for  his  children,  with  remainder 
over.    The  testatrix  declared  that  it  should  be 
lawful  for  the  person  for  the  time  being  entitled 
under  the  trusts  of   that  her  will  to  the  use, 
occupation,  and  enjoyment  of  the  said  messuage 
with  the  appurtenances,  to  lease  the  same  for  any 
term  not  exceeding  seven  years,  and  after  giving 
some  fm-ther  legacies  and  annuities,  the  testatrix 
demised  her  residuary  real  and  personal  estate 
unto  and  to  the  use  of  her  said  son  Henry  Brooke 
and  to  Ernest  Wallace  Rooke  thereinafter  called 
her  said  trustees,  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  upon  trust  for 
sale  and  conversion  as  therein  mentioned,  and  she 
appointed  her  said  sou  Henry  Brooke  and  the  said 
Ernest  Wallace  Booke  trustees  of  that  her  will, 
and  her  said  sons  Henry  Brooke  and  William 
John  Brooke  executors. 

The  testatrix  died  on  the  28th  April  1875,  and 
her  will  was  proved  by  both  the  executors. 

Her  son,  the  said  Henry  Brooke,  died  on  the 
11th  Nov.  1892.  without  having  exercised  the 
power  of  appointment,  leaving  two  childi-en,  both 
infants  and  unmarried. 

The  infants,  by  their  next  friend,  took  out  an 
originating  summons  to  determine  the  question 


whether  the  contingent  remainder  limited  to  them 
by  the  will  was  valid,  which  depended  upon 
whether  the  executors  took  the  legal  estate  in  fee 
simple  in  the  messuage.  No.  4,  B«yal-crescent, 
specifically  devised. 

C.  E.  Jenkins  for  the  infant  plaintiffs. — The 
direction  to  pay  debts  imposes  a  duty  on  the  exe- 
cutors and  vests  the  legal  estate  in  them ;  and  the 
equitable  remainder  to  the  children  has  not  failed : 

Spence  v.  Svence,  6  L.  T.  Bep.  N.  S.  538 ;  12  C.  B. 
N.  S.  1997 

Creaton  v.  Creaton.  3  Sm.  &  Giff.  386  ; 

Marshall  v.  Oingell,  47  L.  T.  Bep.  N.  S.  159 ;  21  Ch. 
Div.  790. 
It  has  already  been  decided  in  Re  Brooke  (35  L.  T. 
Rep.  N.  S.  301 ;  3  Ch.  Div.  630)  that  the  legacies 
were  charged  on  the  residuary  real  estate. 
Another  argument  in  favour  of  the  contention 
that  these  are  equitable  interests  may  be  founded 
upon  the  bequest  of  the  chattels  in  the  house  being 
combined  with  the  gift  of  the  messuage  itself. 

B.  B.  Rogers  for  the  trustees. — The  effect  of  the 
authorities  cited  is  limited  by  the  fact  that  in.  each 
of  them  the  devisees  took  some  legal  estate  in  the 
realty  devised.  Here  they  take  nothing  under 
the  devise  apart  from  the  direction  to  pay  debts. 
The  will  must  be  construed  as  it  stands,  and  there 
being  no  freehold  to  support  it,  the  remainder  to 
the  children  fails : 

Cunliffe  v.  Brancher,  35  L.  T.  Eep.  N.  S.  578  ;  3  Ch. 
Div.  393. 

The  argument  founded  on  the  bequest  of  the 
chattels  being  combined  with  that  of  the  house 
fails,  for  that  does  not  prevent  the  law  applicable 
to  each  kind  of  property  being  applied  : 

Forth  V.  Chapman,  1  P.  Wmg.  633 ; 

Houston  V.  Hughen,  6  B.  &  Cr.  403 ; 

Bater  v.  White,  33  L.  T.  Bep.  N.  S.  347 ;  L.  Bep.  20 
Eq.l66; 

Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532. 

He  referred  also  to 

B«  Tanquaray'Willaume  and  Landau,  40  L.T.  Bep. 
N.  S.  542,  545 ;  20  Ch.  Div.  465,  476. 

Jenkins  in  reply. — The  fact  that  the  devisees  in 
the  three  cases  first  cited  took  some  legal  estate 
in  the  realty  devised  did  not  form  the  ground  of 
the  decisions ;  which  turned  on  the  direction  to 
pay  debts. 

Nov.  14. — CniiyT,  J. — The  question  is.  whether 
on  the  true  construction  or  the  will,  Hemy 
Brooke  and  William  John  Brooke  took  the  legal 
estate  in  fee  simple  in  the  messuage.  No.  4,  Royal- 
crescent,  specifically  devised.  If  they  did,  the  con- 
tingent remainders  to  the  children  of  John 
Brooke  are  valid ;  if  they  did  not,  the 
estates  of  the  children,  being  limited  by 
way  of  legal  contingent  remainders,  have  failed 
to  take  effect  according  to  the  rule  established 
by  Festing  v.  Allen  (2  L.  T.  Rep.  N.  S.  150; 
12  Mees.  &  Wei.  279).  In  determining  the  ques- 
tion, I  am  bound,  according  to  the  judgment  of 
James,  L.J.  in  Cunliffe  v.  Brancker  (ubi  sup.)  to 
construe  the  will  as  it  stands,  without  regard  to 
this  feudal  rule,  notwithstanding  that  it  is  not 
adopted  in  equity  when  the  legsd  fee  is  vested  in 
trustees;  notwithstanding  that  it  defeats  the 
testator's  intention  and  ought,  in  the  opinion  of 
eminent  judges,  to  have  been  abolished  long  b^o 
(see  the  judgment  of  Sir  GSeorge  Jessel,  M.R., 
in  the  same  case),  and  has  been  at  last 
abolished  by  statute;  which,  however,  does  not 
reach  back  to  the  will  of  this  testatrix  (see  the 
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statute  40  C&  41  "Vict.  c.  33).  On  this  wiU  one 
point  is  qoite  clear ;  the  devisees,  H.  Brooke  and 
W.  J.  Brooke,  take  in  the  specifically  devised 
messuage,  either  the  entire  legal  estate  in  fee 
simple  as  joint  tenants,  or  they  take  nothing  at 
all,  oeing  merely  conduit-pipes  to  carry  the  legal 
estate  to  Henry  Brooke  and  his  children.  There 
is  no  intermediate  position  admissible ;  they  do  not 
take  a  partial  interest  in  the  legal  fee.  For  the  sake 
of  clearness  I  may  ti-eat  the  will  as  consisting  of 
three  parts ;  first,  the  direction  to  the  executors  at 
the  b^inning  of  the  will ;  secondly,  the  specific 
devise  and  bequest  of  furniture  and  chattels  ;  and 
thirdly,  the  residuary  devise  and  bequest.  The 
residuary  devise  and  Dequest  is  made  "  imto  and 
to  the  use  of  my  said  son  Henry  Brooke  and  to 
Ernest  Wallace  B,ooke,  hereinafter  called  my  said 
trustees,  their  heirs,  executors,  administrators, 
and  assigns  respectively  upon  trust "  for  sale  and 
conversion.  After  declaring  the  beneficial  truste 
of  the  proceeds  of  sale  and  conversion,  the  testa- 
trix expressly  appoints  these  two  persons  trustees 
of  her  will,  and  appointe  her  sons  H,  Brooke  and 
W.  J.  Brooke  her  executors.  On  this  third  part 
of  tlte  will  it  is  unquestionable  that  the  legal 
estate  in  fee  was  devised  to  the  trustees  named 
upon  duly  constituted  "  ti-uste "  in  the  modem 
sense  of  the  term.  There  was,  however,  a  question 
whether  the  legacies  previously  given  by  the  will 
were  charged  on  the  residuary  realty.  This  ques- 
tion was  decided  in  the  a£Srmative  in  Be  Brooke 
(itbi  tup.).  The  decision  turned  on  the  rule  estab- 
lished by  GrevUU  v.  Brovme  (7  H.  L.  Gas.  689), 
■which  was  held  to  apply,  notwithstanding  the 
direction  to  the  executors  at  the  beginning  of  the 
win.  I  turn  now  to  the  specific  devise,  dealing 
with  it  for  the  moment  without  reference  to  the 
direction  to  the  executors.  The  testatrix  thereby 
devised  and  bequeathed  the  messuage  and  the 
appurtenances,  with  the  furniture  and  other 
^>ecified  chattels  therein,  unto  her  sons  H. 
Brooke  and  W.  J.  Brooke,  their  heirs,  executors, 
and  administrators  respectively,  upon  trust  (in 
effect)  to  permit  H.  Brooke  to  occupy  and  use  the 
same  during  his  life,  and  from  and  after  his 
decease  to  stand  possessed  thereof  for  his  children 
as  he  should  appoint — he  made  no  appointment — 
and  in  default  in  trust  for  his  children,  who, 
being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  age  or  previously 
marry,  with  limitations  over,  all  of  which  are  ex- 
pressed in  the  same  foi-m — viz.,  "  upon  trust "'  or 
"in  trust."  No  active  duties  in  regard  to  the 
messuage  are  in  express  tei-ms  imposed  upon  the 
devisees,  the  two  sons.  It  is  clear  that  to  this 
specnfic  devise,  still  treated  as  standing  alone,  the 
rule  laid  down  in  Doe  v.  Biggs  (2  Taimt.  109)  and 
established  by  subsequent  authorities  woidd 
apply,  and  that,  notwithstanding  the  employment 
of  the  term  *'  trust,"  the  devisees,  the  sons,  would 
be  mere  conduit-pipes,  and  the  legal  estate  would 
pass  to  H.  Brooke  for  life,  with  a  contingent 
remainder  to  his  chUdren.  The  term  "trust" 
would  be  read,  not  in  its  modem  sense,  but  in  the 
old  sense  in  which  it  was  understood  b^ore  and  in 
the  Statute  of  Uses  (27  Hen.  8,  c.  10),  which  ad- 
mitted of  no  difference  between  "uses"  and 
*'  trusts."  The  statute  itself,  as  has  often  been 
observed,  does  not  of  ite  own  force  apply  to  wills, 
the  Statute  of  Wills  having  been  subsequently 
passed  (see,  for  instance.  Be  Tanqiieray-WtUaume 
and  Landau  (iihi  sup.),  but  testators  are  at  liberty 


to  employ  the  machinery  of  the  statute  for 
the  purpose  of  manifesting  their  intention.  To 
take  familiar  illustrations — a  devise  to  the  use  of 
A.  and  his  heii-s  in  ti-nst  for  B.  and  his  heirs 
passes  the  legal  estate  to  A.  in  fee  ;  a  devise  to 
A.  and  his  hell's  to  tlie  use  of  B.  and  his  heirs,  or  in 
tioist  for  B.  and  his  hell's,  passes,  the  legal  estate  in 
fee  to  B.,  there  being  no  duties  to  be  perfoi'med 
by  A.  requiring  that  the  legal  fee  should  I'emain  in 
him;  but  when  there  are  such  duties,  as  where 
the  devise  is  to  A,  and  his  heirs  in  trust  for  a  mamed 
woman  and  her  heirs  for  her  separate  use,  the 
legal  estate  remains  vested  in  A.  for  the  protec- 
tion of  the  married  woman.  The  will  befoi'e  me 
affords  a  further  iUustration ;  the  devise  of  the 
residuary  real  estate  is  to  the  "  use  "  of  the  per- 
sons named  and  their  heirs  upon  trust  to  sell. 
This  clearly  shows  that  the  legal  estate  was  in- 
tended to  be  taken  by  them,  and  for  two  reasons — 
first,  the  employment  of  the  word  "use;"  and 
secondly,  the  execution  of  the  duties  imposed; 
either  of  the  reasons  is  sufficient.  On  the  other 
hand,  the  specific  devise,  taken  apart  from  the  I'est 
of  the  will,  carries  the  legal  estate  to  the  appaient 
cestuis  que  trust.  At  the  end  of  the  specific  devise 
the  testetrix  confers  a  power  to  lease  the  mes- 
suage with  the  appurtenances,  which,  however,  is 
not  given  to  the  two  sons,  but  to  the  pei'sons  for 
the  time  being  entitled  "  under  the  ti-uste  of  this 
my  will "  to  the  use  and  enjoyment  of  the  mes- 
suage. This  power  does  not  throw  much  li^ht, 
one  way  or  the  other,  on  the  testatrix's  intention. 
I  have  seen,  in  regularly- drawn  wills,  where  it  was 
clear  that  the  legal  estate  passed  to  the  trustees,  a 
similar  power  conferred  upon  the  equitable 
tenants  for  life.  The  term  "  trusts  "  in  the  clause 
is  capable  of  being  taken  in  either  of  the  senses 
above  indicated  It  is,  however,  not  inconsistent 
with  the  view  that  the  tenants  for  life  are  intended 
to  take  merely  equitable  interests.  An  argument 
in  support  of  the  contention  that  the  son  Henry 
and  his  children  take  merely  equitable  interests, 
was  founded  upon  the  bequest  of  the  chattels  in 
the  house  being  combined  with  the  gift  of  the 
house  itself.  But  this  argument  was  disposed  of 
by  Baker  v.  White  {ubi  sup.)  and  Firth  v.  Chap- 
man (ubi  sup.).  It  was  part  of  the  same  argument 
that  the  leasing  power  extended  to  the  chattels  by 
reason  of  the  word  "  appurtenances ; "  but  the  same 
word  occurs  in  the  devise  itself  in  reference  to  the 
messuage ;  and,  if  it  is  necessary  to  express  an 
opinion  on  the  point,  my  opinion  is  that  the 
chattels  are  not  included  in  the  power.  I  am  now 
brought  to  consider  the  effect  of  the  direction  at 
the  beginning  of  the  will.  It  is  a  direction  that 
the  testatrix's  debts  and  general  and  testamentary 
expenses,  and  the  legacies  bequeathed  by  the  will 
shall  be  paid  "  by  my  executors  hereinafter 
named,"  and  the  critical  question  is,  what  effect 
this  direction  has  upon  the  specific  devise  made  to 
the  persons  afterwards  appointed  executors  ?  It 
is  admitted  that  this  direction  is  sufficient  to 
charge  the  specifically- devised  realty  with  the 
debte,  expenses,  and  legacies  directed  to  be  paid. 
For  the  trustees  of  the  residuary  estate,  who  claim 
that  the  specifically-devised  messuage  h-as  fallen 
into  the  residue,  it  is  contended  that  the  direction 
has  no  further  operation.  For  the  children 
it  is  contended  that  the  direction  is  suffi- 
cient to  show  that  the  testatrix  intended  the 
legal  estate  in  the  messuage  should  remain  witli 
the  devisees,  the  executors,  for  the  performance  of 
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the  duty  imposed  on  them  of  making  the  pay- 
n^nts.  For  the  children  three  authorities  were 
principally  relied  on :  Creaton  v.  Creaton  {ubi  sup.], 
Spence  v.  Spence  (ubi  »wp.),  and  Marshall  v. 
Gingell  {ubi  anp.).  For  the  trustees  of  the  residue 
it  was  pointed  out  that  in  all  these  cases  there 
was  no  question  that  the  devisees  took  at  least 
some  legal  estate  in  the  i-ealty  devised,  and  it  was 
contended  that  the  efEect  of  the  authorities  was 
limited  by  that  circumstance.  It  is  necessary  to 
consider  these  authorities  shortly  with  a  view  to 
extract  from  them  the  principle  upon  which  they 
are  founded.  In  Creaton  v.  Creaton  the  subject  of 
the  devise  was  copyhold,  to  which,  of  course,  the 
machinery  of  the  Statute  of  Uses  could  not  pos- 
sibly be  applied  :  (see  Baker  v.  White  {ubi  tup.). 
The  will,  made  in  1818,  contained  a  direction  that 
the  testator's  debts  and  funeral  and  testamentary 
expenses  should  be  paid,  but  without  stating  in 
terms  by  whom  the  payments  were  to  be  made. 
The  will  then  proceeded  to  devise  the  copyholds 
to  thi'eei)er8ons  named  (also  his  executors)  and  the 
survivors  and  survivor  of  them  and  the  heirs  of 
the  survivor  upon  trusts  (in  effect)  for  the  heirs  of 
certain  beneficiaries  and  the  survivor,  and  from 
and  after  the  decease  of  such  survivor,  the  will 
contained  direct  devises  over,  the  form  employed 
being,  "  I  give  and  devise."  The  real  difficulties 
in  the  case  arose  from  this  partial  declaration  of 
trust,  which  did  not  exhaust  the  customary 
estate  of  inheritance  in  the  copyholds,  and 
from  the  form  of  the  gift  over,  but  the 
Vice  -  Chancellor  found  in  the  direction  for 
payment  of  the  debts  sufficient  ground  for 
surmounting  these  difficulties,  and  held  that  the 
three  executors  and  devisees  took  the  legal  estate 
in  the  whole  of  the  customary  estate  of  inheri- 
tance. His  decision  was  followed  by  the  Court 
of  Common  Pleas  in  Spence  v.  Spenee  {ubi  aup.). 
In  that  case  the  testator,  by  his  will,  made  attex- 
Jan.  1838,  directed  payment  of  his  debts  and 
funeral  and  testamentary  expenses  by  his  execu- 
tors, and  devised  to  the  persons  afterwards  ap- 
pointed his  executors,  all  his  real  estate,  in  trust 
to  pay  the  rent  to  his  son  Jonathan  for  life,  and 
"  from  and  immediately  after "  his  death  "  in 
trust  for  the  right  heirs  of  his  said  son.  It  was 
held  that,  by  reason  of  the  direction  to  pay  debts, 
the  executors  and  devisees  took  the  legal  estate, 
and  that  the  son  took  merely  an  equitable  estate 
in  fee.  In  his  judgment  Willes,  J.  stated  that  he 
was  far  from  saying  that  the  words  "  in  trust " 
woxdd  alone  have  the  effect  of  giving  the  legal 
estate  to  the  trustees  (meaning  the  devisees  also 
executors),  but  he  went  on  to  say  that  those  words 
were,  at  all  events,  consistent  with  the  legal 
estate,  being  entirely  vested  in  them.  He  then 
obsei-ved  that  there  certainly  was  nothing  by 
implication  showing  that  they  were  to  take  any 
less  estate;  and  that  the  direction  to  pay  the 
debts  by  implication  showed  the  contrary.  The 
consequence  was,  as  he  said,  that  they  took  power 
over  dl  the  property  for  the  purpose  of  enabling 
them  to  pay  the  debts,  and  tney  could  only  have 
that  power  by  allowing  them  to  take  the  le^ 
fee.  These  observations  are  very  pertinent  to  the 
will  before  me.  In  Marshall  v.  Gingell  {ubi  sup.) 
the  testator,  by  his  wUl,  made  in  1838,  after 
directing  his  debts  to  be  paid,  without  saying  by 
whom,  ^vised  a  freehold  farm  to  four  persons, 
afterwards  appointed  executors,  their  heirs  and 
assigns,  upon  trust  (in  effect)  for  his  daughter 


during  her  life  for  her  separate  use,  and  from  and 
after  her  decease  upon  trust,  and  he  gave  and 
devised  the  farm  to  her  children.  Ksy,  J. 
followed  Creaton  v.  Creaton  {ubi  sup.)  and  Spence 
V.  Spenee  {ubi  sup.),  although  he  observed  that  the 
latter  was  the  strongest  case  on  the  subject. 
Although,  then,  in  these  three  cases,  the  devisees 
clearly  took  the  legal  estate  for  the  purposes  of 
the  partial  express  trusts,  which  were  not  com- 
mensurate with  the  fee  or  cnstomaty  estate  of 
inheritance,  I  think  that  this  circumstance  did 
not  form  the  groimd  of  the  decisions ;  and  that 
the  principle  to  be  exti-acted  from  them  is  to  be 
found  in  the  direction  to  pay  debts.  Applying, 
then,  these  authorities  to  the  will  before  me,  I 
hold  that  the  direction  to  pay  debts  is  sufficient  to 
show  that  in  the  specific  devise  to  her  two  sons 
and  their  heirs  in  trust  for  her  son  Henry  and 
his  children,  the  testatrix  did  not  mean  to  avail 
herself  of  the  machinery  of  the  Statute  of  Uses, 
or  to  make  them  mere  conduit  pipes  of  the  legal 
estate ;  but  that,  on  the  contrary,  she  intenaed 
that  the  legal  estate  should  pass  to,  and  not 
through,  them  in  trust  according  to  the  modem 
signification  of  the  term  "trust."  The  result, 
then,  is  that  the  estates  of  the  children  are 
equitable,  and  have  not  failed. 

Solicitors :  Bobinson,  Preston,  and  Stow,  agents 
for  Booke  and  Coker,  Bath. 


Dec.  15, 1893,  and  Jan.  16, 1894. 

(Before  Stiblino,  J.) 

Be   The    Pbintino,    Teleobaph,    and    Con- 

8TBUCTION  Company  of  the  Aoence  Hat  as 

Limited;  Ex  parte  Cahmell.  (a) 

Company  —  Director  —  Qualification  —  Entry  of 

name  on  register — Bectification. 
The    mere    prescription    of  a    guoZt^catwrn  for 
directors  and  an  aUowanee  of  one  month  to  first 
directors  in  which  to  acquire  their  qualification, 
with  a  provision  that  tlie  office  of  director  shall 
be    vacated  if  he  ceases   to  hold   the  requiinte 
number  of  sliares,  or,  in    the    case  of  a  first 
director,   if  lie  fails  to    get   them    vnthin    the 
prescribed  time,   or  on  sending   in    a    written 
resignation  not  withdrawn  for  seven  days   or 
previously  accepted,  does    not  prevent    a  first 
director  who  has  acted  as  a  director  before  but 
not  after  the  expiration  of  the  month,  and  who 
is  unaware  till  after  such  expiration  that  his 
name  has  been  ptU  on  the  register  in  respect  of 
shares    aUotted    to    him     in     accordance    with 
resolutions  passed  at  a  board  meeting  at  which 
he  was    not    present,  and  on  hearing  of   the 
allotment  im,mediately  resigns,  frvm  hamng  his 
name  removed  from  the  register,  the  resigricUion 
under  the  circumstances  not  being  an  act  done  in 
respect  of  a  qualification  or  such  as  to  estop  him 
from  denying  that  he  agreed  to  take  the  sKaret. 
This  was  a  motion  by  Charles  Cammell  that  the 
register  of  shareholders  of  the  above-mentioned 
company    might    be  rectified   by  removing  his 
name  therefrom  in  respect  of  all  the  shares  in  his 
name,  except  one  for  which  he  signed  the  memo- 
randum of  association. 

The  memorandum  and  articles  of  association 
were  dated  the  16th  March  1893.  It  was  provided 
by    art.  62    that  the  first   directors   should  be 

(a)  Beported  by  J.  SAHrSBSOM,  E*q.,  EaiTiiter«(-I«w. 
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appointed  by  a  majority  of  subscribers  of  the 
memorandnm  of  association.  Canimell  signed 
the  memorandum  of  association  for  one  52.  share, 
and  was  appointed  a  director.  By  art.  64 
the  qualification  of  a  director  was  to  be  the 
holding  of  2002.  of  share  capital  in  respect  of 
which  all  calls  for  the  time  being  due  should  hare 
been  paid,  the  qualification  to  apply  to  the  first 
as  well  as  to  aU  future  directors,  but  such  first 
directors  should  be  allowed  one  month  from  the 
first  general  allotment  of  shares  in  which  to 
acquire  their  qualification.  By  art.  70  the  office 
of  director  was  to  be  Tacated  (c)  if  he  ceased 
to  hold  the  requisite  number  of  shares,  or,  in  the 
case  of  a  first  director,  if  he  failed  to  get  them 
within  the  prescribed  time ;  (d)  if  he  should  send 
in  a  written  resignation  to  the  board,  and  the 
same  should  not  be  withdrawn  for  seven  days,  or 
he  previously  accepted.  C.  was  present  at  the 
first  meeting  of  directors  on  the  19th  March  1893, 
and  at  one  held  on  the  14th  April  of  the  same  year, 
but  he  was  not  present  at  meetings  held  on  the 
29th  March  and  the  7th  April  1893.  At  the 
meeting  of  the  29th  March  1893  resolutions  were 
passed  for  an  allotment  of  shares,  and  forty 
shares  were  allotted  to  him,  and  his  name  placed 
on  the  register  in  respect  of  them.  He  had  not 
made  any  application  for  the  shares.  The  period 
of  a  monlin  prescribed  by  art.  64  expired  on 
the  29th  April  1893.  On  the  Ist  May  1893  the 
secretary  of  the  company  wrote  to  Gammell 
inclosing  a  form  of  application  for  shares,  and 
asking  &m  to  forward  it  with  a  cheque  for  the 
amomit  due  on  application.  On  the  5th  May  the 
secretanr  again  wrote,  calling  attention  to  the 
letter  of  the  1st  May,  and  informing  him  that  a 
board  meeting  would  be  held  on  the  9th  May. 
By  letter  of  the  7th  May  Cammell  explained  that 
he  could  not  attend  the  meeting,  and  resigned 
his  position  as  director,  returning  the  form  of 
apphcation  for  shares  unsigned.  Some  corres- 
pondence then  ensued  between  Cammell  and  the 
chairman  of  the  company  as  to  whether  Cammell 
wag  a  director,  and  on  the  31st  May  1893  Cammell 
wrote  to  the  chairman : 

I  hare  seen  my  Bolioitor  on  the  subject  and  shown  him 
tin  articles  of  association,  and  he  sajs  that  by  the 
vticles  I  am  certainly  not  a  director,  bnt  that  if  I 
qualify  I  should  be  one,  so  that  nnder  the  circnmstances 
I  am  advised  not  to  do  so. 

In  the  September  following  Cammell  received 
notice  to  pay  85Z.  in  respect  of  the  shares.  On 
the  Ist  Nov.  he  gave  notice  of  the  present  motion. 
Hastingg,  Q.C.  and  George  Lawrence  for  the 
motion. — Not  having  qualified  as  a  dii-ector 
Cammell  could  not  act  as  one.  He  ceased  to  be 
a  director  when  the  month  allowed  for  acquiring 
the  qualification  expired. 

Baekley,  Q.C.  and  Edward  Ford  for  the  com- 
pany.— If  a  director  does  not  get  the  qualification 
prescribed  in  art.  64  he  ceases  to  be  a  director. 
Here  Cammell  did  get  them.    We  do  not  dispute 
that  from  the  29th  March  to  the  29th  AprU  he 
might  have  got  them  elsewhere.  Directly  a  reason- 
able time  ha^  elapsed  it  is  his  duty  to  get  them : 
Re  Auttralian  Direct  Steam  Navigation  Company ; 
MiUer'i  case,  3  Ch.  Div.  661,  665  ;  5  Ch.  Div.  70; 
Re  The   Portugveie    CoTuoUdatad    Copper    JSinea ; 
Ez  parte  Lord  Inehiquin,  64  L.  T.  Bep.  N.  S.  841 ; 
11891)  3  Ch.  28  : 
B«     Co2oin6ta     Chemical    Factorrt,    Manure,    and 
Phosphate   Worie;   Brett  and  Sewitt'e  caee,  49 
L.  T.  Bep.  N.  S.  479 ;  25  Ch.  Div.  283. 


On  the  30th  April  Cammell  had  not  taken  any 
step  to  declare  he  would  not  be  a  director.  The 
company  may  say,  "  Tou  are  the  holder  of  an 
office,  and  you  ai-e  estopped  from  saying  you  are 
not  the  holder  of  forty  shares :" 

Be   Metropolitan  Carriage  and    Repotitory   Com- 

riny ;  Brown's  caee,  29  L.  T.  Bep.  N.  S.  562  ; 
Cb.  App.  102,  106, 109. 

We  have  the  right  to  put  him  on  the  list  in 
respect  of  the  qualification.  He  was  registered  in 
respect  of  this.  If,  on  the  29th  April  the  directors 
had  said  to  him,  "  We  have  now  shares,  and  you 
must  take  t^em,"  he  might  have  resigned,  or  must 
have  taken  the  shares.  He  is  estopped  from 
saying  that  the  thing  he  ought  to  have  done 
was  not  done.  Art.  70  (c)  does  not  touch  this. 
Although  the  shares  were  not  allotted  to  him 
upon  a  written  application,  he  was  a  director 
under  articles  which  compelled  him  to  have  them : 

Re   The  Wheal  BuUer  Consols  Limited ;   Ex  parte 

Jobling,  58  L.  T.  Bop.  N.  S.  823,  826 ;  38  Ch.  Div. 

42; 
Re  Wincham  Shipbuilding  and  Boiler  Compaiiy ; 

Hallmark's  ease,  33  L.  T.  Bep.  N.  S.  413,  660; 

9  Ch.  Div.  329. 

Down  to  the  7th  May  he  says  that  he  is  a  director 
by  writing  to  resign  on  that  day.  The  corre- 
spondence shows  that  he  would,  if  he  could,  have 
attended  the  board  meeting  on  the  9th  May.  We 
submit  that  there  is  no  difEerence  between  this  and 
actual  attendance. 

Lawrence  in  reply. — Cammell  has  not  acted  in 
the  sense  in  which  a  director  must  act.  The 
cases  cited  are  where  a  man  has  been  acting  as  a 
director  and  has  no  right  to  do  so,  cases  where  a 
man  ought  not  to  fill  the  office  of  director  without 
qualification.  See  per  Lord  Selbome,  in  BrowrCs 
caee  (29  L.  T.  Bep.  N.  S.  at  p.  564 ;  9  Ch.  App.  at 
p.  106).  He  ought  not  to  have  facts  imputed  to  him 
which  it  was  not  his  duty  to  find  out.  The  effect 
of  the  articles  is,  that  if  he  does  not  take  shares 
within  a  month,  which  he  is  not  bound  to  do,  he 
merely  ceases  to  be  a  director. 

Jan.  16. — Stiblino,  J.,  after  stating  the  facts, 
proceeded  as  follows: — I  think  that  upon  the 
evidence  it  must  be  taken  that  until  the  15th  May 
the  applicant  was  unaware  that  any  shares  had 
been  allotted  to  him.  The  first  question  to  be 
considered  is,  whether  the  applicant  has  a^'eed 
with  the  company  to  take  the  thirty-nine  shares 
in  question  from  it.  Express  a^eement  there  is 
none.  Can  any  be  implied  ?  The  applicant  no 
doubt  acted  as  director,  out  the  case  of  Be  Wheal 
Buller  Consols  {ubi  sup.)  appears  to  me  to  show 
that  that  circumstance  alone  is  no  sufficient  gi'ound 
for  holding  that  he  has  contracted  to  take  shai-es. 
I  apply  (with  the  necessary  modifications  to  this 
case)  the  language  of  Bowen,  L.J.  (58  L.  T.  Bep. 
N.  S.  827  ;  38  Ch.  Div.  50).  The  applicant "  bound 
himself  to  conform  to  the  regulations  contained 
in  the  articles,  including  of  course  those  as  to 
the  qualification  of  directors.  There  is  no  pro- 
vision in  the  articles  that  the  directors  shall  take 
the  shai-es  required  for  qualification,  or  be  liable 
as  if  they  had  taken  them.  There  is  only  a 
provision  that,  if  a  director  does  not  acqxiire  the 
requisite  number  of  shares  within  three  months, 
he  shall  cease  to  be  a  director.  That  regulation 
makes  it  his  duty  not  to  act  after  the  three 
months ;  but  that  is  quite  different  from  a 
regulation  that  if  he  continues  to  act  he  shall  be 
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deemed  to  hare  contracted  to  take  them."  In 
the  present  case  there  is  found  an  ingredient 
which  did  not  occur  in  Be  Wheal  Buller  Consols, 
namely,  that  the  name  of  the  applicant  had  been 
entered  on  the  register  as  the  holder  of  the  ahai-es 
allotted  to  him  on  the  29th  March.  If  the 
applicant  had  been  aware  of  this.  I  should  readily 
infer  an  assent  on  his  part  to  take  the  shares ; 
but  I  think  he  did  not  actually  know  it  until  the 
middle  of  May,  and  I  also  think  that  he  cannot 
be  fixed  with  constructive  notice  of  the  fact.  See 
Be  Wincham  Shipbttilding  Company ;  HaUmark's 
ease  (38  L.  T.  Bep.  N.  S.  41.3,  660 :  9 Ch.  Div.  329). 
This,  however,  does  not  conclude  the  case. 
Although  the  applicant  may  not  actually  have 
agreed  to  take  tne  shares  from  the  company, 
either  expressly  or  by  implication,  he  may  have 
60  act«d  as  to  preclude  liimself  from  denying 
that  he  has  entered  into  such  an  agreement,  and 
the  main  contention  on  the  part  of  the  company 
has  lieen  that  he  did  in  fact  so  act.  On  this 
subject  a  leading  authority  is  Brown's  case  |29 
L.  T.  Eep.  N.  S.  562;  L.  Rep.  9  Ch.  App.  102). 
In  that  case  the  articles  provided  simply  that  the 
qualification  of  a  director  should  be  the  holding 
of  fifty  shares,  and  the  observations  that  I  am 
alMut  to  read  must  be  taken  in  conjunction  with 
that  fact.  Lord  Selbome,  L.O.  says  (L.  Rep. 
'9  Ch.  App.  at  p.  106):  "The  other  authorities 
are  all  cases  in  which,  as  a  matter  of  fact,  shares 
hud  Ijeen  registered  in  the  name  of  the  dii-ector — 
%vluch  circumstance  occurs  in  this  case  also — and 
in  those  other  cases  it  was.  in  my  opinion,  most 
justly  regarded  as  a  very  material  fact  to  be 
considered,  when  a  director  tried  to  get  rid  of 
the  shares  actually  registered  in  his  name,  that 
he  had  accepted  the  office  of  director  which  a 
man  ought  not  to  fill  without  qualification.  In 
such  cases  a  director  must  have  a  quahfication. 
and  is  bound  as  a  director  to  be  acquainted  with 
what  is  done  in  the  management  of  the  affairs 
of  the  company.  It  was.  therefore,  a  just 
conclusion  of  fact  that  an  act  done  by  a  pei-son 
acting  under  the  authority  of  the  directors,  the 
result  of  which  was  to  place  in  the  name  of  a 
dh-ector  shares  which  he  ought  to  have  as  a 
qualification,  -  that  that  act  was  done  by  his 
authority,  and  he  could  not  be  allowed  to  repudiate 
it."  And  again  (L.  Rep.  9  Ch.  App.  107)  he 
says :  "  The  true  result  to  be  drawn  f rem  those 
authorities  appears  to  be  that  the  fact  of  a  man 
accepting  the  place  of  director,  for  which  the 
^xjtisession  of  a  certain  number  of  shares  is  a 
necessary  qualification,  is  most  material  in. 
determining  whether  he  shall  or  shall  not  I)e 
penuitted  to  repudiate,  as  unauthorised  by 
liimself,  the  registration  of  shares  which,  in  the 
ordinaiT'  business  of  the  company,  have  actually 
))een  placed  in  his  name,  and  which  were  needful 
for  his  qualification."  The  Lord  Chancellor, 
therefore,  speaks  of  accepting  the  office  of  director. 
'■  which  a  man  ought  not  to  fill  without  qualifica- 
tion," or  again,  "for  which  the  possession  of  a 
certain  number  of  shares  is  a  necessary  qualifica- 
tion," language  which  appears  to  indicate  that  in 
his  view  the  obligation  which  lay  on  a  director 
to  possess  qualification  shares  was  a  material 
element  in  arriving  at  the  decision.  Again,  in 
Lord  Inchiquin's  case  (ubi  sup.),  the  articles  of 
U!)sociation.  according  to  the  construction  put 
upon  them  by  the  Court  of  Appeal,  rendered  it 
obligatory  on  a  director  to  acquire  the  proper 


qualification    within    a    reasonable    time.     Lord 
Inchiquin  was  appointed  a  director,  and  imme- 
diately afterwards  shares  were  allotted  to  him. 
but  (as  was   assumed  in  the   Court   of  Appeal) 
without  his  knowledge.     After  the  expiration  of 
a  period,  within  which  the  court  held  that  he 
might  reasonably  have  acquired  his  qualification, 
he  acted  as  a  dii-ector,  and  it  was  held  that  he 
was  estopped  from  denying  that  he  was  the  holder 
of  the  shares  allotted  to  him.  and  registered  in 
his  name.    Lindley,  L.J.  says   (1891)  3  Ch-  at 
p.    35) :  "  Suppose  he  is  not  bound  to  qualify 
Ijefore  he   acts,   still,   if  a    reasonable  time  for 
qualification  has  elapsed  before  h«  acts,  must  he 
not,  when  he  does  act,  be  taken  to  have  acted  is 
respect    of    some   qualification .' "     These  cases 
appear  to  show  it  to  be  essential  to  the  application 
of  the   law  there   laid   down  that    the  director 
should  be  found  acting  as  such  at  a  time  when 
he  could  not  properly  so  act  without  possessing 
the  qualification.     In  the  present  case,  as  I  have 
already  pointed   out,  the  articles   of  association 
(construed  by  the  light  of  Be    Wheal  Bulkr'i 
CoHSoh)  do  not  impose  an  absolute  obligation  on 
the  part  of  a  person  accepting  the  office  of  first 
director    to  acquire  qualification    shares   before 
acting ;  they  only  provide  that,  if  a  first  directw 
does  not  acquire  tne  requisite  number  of  shares 
within  a  prescribed  time  he  shall  cease  to  be  a 
dit«ctor.      The  prescribed  time  expired  on  the 
29th    April    1893;  at   that    date,    according  to 
art.  70,  liis  office  was  vacated ;  did  he  act  aSter- 
wards  ?    He  appears  to  have  been  ignoraat  of 
the    terms    of    the    articles    of    association:  h» 
supposed  that  he  continued  to  be  a  director,  and 
for  a  short  time  was  willing  and  intended  to  act 
Mere    intention,  however,  will  not    estop  him: 
and  he    soon  came  to   the  conclusion  tbat  he 
ought  not  to  remain  a  member  of  the  hoard. 
After   the    29th    April    he    attended    no  board, 
meeting,  and  did  not  act  as  a  director  unless,  at 
is  contended,  his  resignation  of  office  be  suck.   A 
man  cannot  of  course  resign  an  office  which  he 
does  not  hold,  but  in  judging  of  the  effect  of 
this    resignation    for    the    purpose    now   imder- 
consideration,  regard  must  be  had  to  the  smronnA 
ing  circumstances.     The  board  did  not  treat  bin 
as    having    acquired   his  qualification,   and  th 
secretary,    by    the    instruction    of    the    board 
requested    him  to  sign  and   send  in  a  forma 
application   for   the  proper   number  of  sharei 
That  he  declined  to  do,  and  if  he  had  know 
his  true  position  his  answer  would  have  been  t( 
the  effect  that  his  office  was  vacated,  and  that  i 
was  unnecessary  for  him    to    take    any  shatet 
Instead  of  that  he  sends  in  his  resignation,  vitl 
the  object  of  avoiding  compliance  with  the  recjues 
of  the  board  founded  on  the  absence  of  qualifit* 
tion.    In  so  acting  I  think  he  cannot  (to  use  tb( 
language  of  Lindley,  L.J.)  be  taken  to  have  acte 
in  respect  of  a  qualification,  or  be  held  to  hat 
estopped  himself  from  denying  "that  he  agreed  t 
take  the  shares   in  question.    In    my  opinioi 
therefore,  the  name  oi  the  applicant  was  entere 
on  the  register  without  sufficient  cause,  and  h 
does  not  appear  to  be  precluded  hj  anytbin 
which  has  happened  from  having  his  name  n 
moved.    There  must,  therefore,  be  an  order  i 
accordance  with  the  notice  of  motion. 
Solicitors  for  the  motion.  Slaughter  and  IfffJI' 
Solicitors    for   the    respondents.  Beyfas  aiM 
Beijfus. 
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Sulitctal  (Committee  of  tjje  ^ribg  (iTouncil. 

^iw.29,  30,  and  I>ec.  16, 1893. 

(Present:    The    Eight   Hona.    Lords    Watson, 
HoBHOTTSE,    Macnaohten,   and   Shand,  and 
Sir  R.  CotrcH.) 
Black   v.    Cbbistchitrch    Finance 
Company,  (a) 

05  APPEAL    FBOM    THB    COUBT    OF    APPEAL   OF 
NEW  ZEALAND. 

Htgligenee — Dangerous  operation — Liahilily  for 
ad  of  contractor —  Contract  to  fell  timber  in 
November  and  hum  underwood  "dboui  February." 

A  person  who  authorises  another  to  perform  an 
operation  on  his  land,  which  is  necessarily 
attended  with  danger  to  his  neighbours,  is  bound 
not  only  to  stipulate  that  all  reasonable  precau- 
tions should  be  taken  to  prevent  damage,  but  to 
lee  that  they  are  observed. 

The  respondents  agreed  with  a  cowtraetor  in  July 
1890  to  clear  some  forest  land  belonging  to  them 
fty  felling  the  timber  and  bumitig  the  under- 
mod.  The  contractor  undertook  to  "  complete 
the  felling  by  the  30th  Nov.  1890,  aaid  bum  in 
a  favourable  time  about  February  next."  The 
contractor  was  to  take  aUresponsHnUty,  and  make 
good  all  damage.  He  siMet  the  contract,  and 
the  sub-contractor  completed  the  feUing  in 
Notember,  but  burnt  the  underwood  on  the  23ri 
Dec,  when  the  fire  spread  to  adjacent  land  of  the 
appellant,  and  damaged  hit  crops  and  fences. 

Udd  (reverting  the  judgment  of  the  court  below), 
that,  even  assum.ing  that  the  contractor  had 
Woken  the  terma  of  the  contract  by  burning  as 
early  as  December,  the  respondents  were  liable. 

This  ■was  an  appeal  from  the  jnd(fment  of  the 
Conr^  of  Appeal  of  New  Zealand  (Prendergast, 
C.J.,  WiUiama  and  Connolly,   JJ.),  delivered  on 

I       the  14th  Kov.  1891,  reversing  the  judgment  of 

I       tie  court  below   (Denniston,  J.). 

]  The  action  was  for  damages  for  the  destruc- 
tion of  the  appellant's  ci-ops  by  a  fire  which 
ipKad  from  respondents'  land  to  the  appellant's 
property. 

The  appellant  and  the  respondents  were  owners 
of  contiguous  lands— the  appellant's  property 
heing  under  crop,  while  that  of  the  i-espondents 
*M  covered  with  native  forest.  With  a  view  to 
tkaring  this  the  respondents  entered  into  a 
iWKtract,  on  the  15th  July  1890.  with  one  Joseph 
'bright.    This  contract  was  as  follows : — 

Hereby  oootnuit  with  yon  for  the  felling  and  burning 
01  DUh  on  sect.  No.  31,43S  in  the  following  manner  :— 

I  will  fell  bosh,  scmb,  saplings,  and  briars  on  the 
■>»,  np  to  the  size  of  18  inches  in  diameter,  abont 
*«  toot   from   the   ground,    with    thn    exception   of 

Koanini,"  "  Broadleaf,"  and  "  Eno,"  which  I  will  strip 
^  ill  limbe,  and  agree  to  bom  everything  np  to  the 
**>•  of  6  inches  in  diameter,  and  I  will  start  felling 
TjWii  three  days  from  this  date,  and  oomplete  the 
Ielo(by  the  30th  Nov.  1S90,  and  bnra  in  a  favourable 
°Bii  akont  Febroarr  next.  I  to  take  all  the  responsi- 
°^  oonreoted  with  bnming  off  the  bash,  and  all 
T[|>ft«<  arising  therefrom  are  to  be  made  good  and 
"jrae  by  me  alone.  The  bonndary  being  abont  two 
^umi  loath  of  creek  and  joining  Mr.  Black's  fences  on 
°>Mr  bonndailea,  and  that  yon  should  pay  me  30«.  per 
^  rot  felling  and  bnrning  in  the  aforesaid  manner, 
!•■  *M  payments  to  be  as  follows:  —  2.3  payable  on 
°<>*h  boiiig  felled  and  the  balance  of  contract  paid  on 

Oi  hportcd  byO.  E.  Maldzn,  Esq.,  Barriater-at-Law. 
Tol.lXX,N.8.  1792. 


Mr.  Belmer's  certiflcatn  of  oompl«tion.  I  to  have  the 
firewood  at  a  royalty  of  8>.  per  oord,  and  right  to  make 
road  throQith  the  reserve  to  enable  me  to  haal  my 
timber  to  the  main  road. 

Wright  employed  a  bushman  of  the  name  of 
Nyman,  and  his  mate  Jacob  Neilson,  to  do  this 
work,  and  to  clear  the  bush  off  an  additional 
piece  of  land  belonging  to  the  respondents,  which 
they  wished  to  have  cleared  also. 

The  felling  of  the  bush  was  duly  completed 
about  the  end  of  November,  and  Nyman  and  his 
mat«  i"eceived  the  money  for  this  as  provided  by 
the  contract.  On  the  23rd  Dec.  following  Nyman 
set  fire  to  the  fallen  bush,  in  order  that  the  work 
might  be  completed.  A  strong  north-westerly 
wind  was  blowing  at  the  time,  and  the  fire  spread 
to  the  adjoining  property  of  the  appellant  and 
destroyed  more  than  200  acres  of  cocksfoot  grass, 
which  he  was  saving  for  seed. 

On  the  19th  Dec.  the  appellant  wrote  to  the 
respondents  : 

I  wish  yon  wonld  be  so  good  as  to  instmct  yonr  men 
who  have  felled  the  bnsh  joining  my  ground,  not  to  set 
fire  to  it  aotil  after  I  get  my  crop  ot  cocksfoot  off  it. 
Also  to  look  ont  and  bum  it  when  the  wind  is  down  the 
valley,  otherwise  it  may  sweep  my  property,  and  if  so, 
I  will  have  to  hold  yonr  company  responsible  for  any 
damages  that  may  occnr. 

To  this  the  respondents  replied  on  the  very- 
day  of  the  fire : 

With  regard  to  yonr  rrqnest,  to  a^k  the  men  who 
felled  the  bnsh  on  onr  land  not  to  born  off  jnst  now,  we 
beg  to  inform  yon  that  their  contract  agreement  in 
writing  with  ns  clearly  states  that  the  bnUi  is  not  to  be 
bnrnt  off  until  Febmary.  This  ought  to  meet  what  you 
require  regarding  your  cocksfoot.  We  may  also  state 
for  yonr  information  that  the  nontractor  is  responsible 
for  all  damages  arising  from  the  barning  off  the  busb, 
and  we  therefore  are  not  liable  for  whatsoever  kind  o£ 
damage  may  be  done  id  connection  therewith. 

The  appellant  claimed  damages  for  the  destruc- 
tion of  his  property.  The  trial  took  place  in  the 
Supreme  Court,  before  Denniston,  J.  and  a 
special  jury,  on  the  16th  June  1891.  The  only 
question  put  to  the  jiirr  was  whether  the  fire  had 
been  lighted  by  one  Nyman,  as  alleged  by  the 
appellant.  The  jury  found  that  it  had  been  so 
lignted.  On  ci-oss-motion  by  the  parties,  the- 
learned  judge  gave  judgment  for  the  appellant- 
for  1600Z.,  the  agreed  amount  of  the  damages. 

On  appeal  to  the  Court  of  Appeal  of  New- 
Zealand,  the  judgment  for  1600Z.  recovered  by  the- 
now  appellant  was  set  aside  and  judgment 
ordered  to  be  entered  for  the  respondents. 

OUivier  (of  the  New  Zealand  Bar),  for  the  appel- 
lant, argued  that  lighting  the  fire  was  part  of  the 
work  to  be  done  by  the  contractor,  and  the  respon- 
dents neglected  to  make  any  provision  in  the  con- 
tract or  to  take  any  precaution  to  prevent  damage  to 
neighbouring  properties.  The  contract  was  a 
single  contract  to  clear  the  land  by  felling  and 
burning,  not  a  contract  to  fell  at  one-  time  and  a 
separate  contract  to  bum  at  another.  No  defi- 
nite time  was  fixed  for  the  burning  as  long  as  it 
was  "  a  favourable  time,"  having  i-eference  to  the 
condition  of  the  wood.  "  About  February  "  was 
only  a  suggestion,  and  in  fact  the  fire  may  be 
said  to  have  been  lighted  "  about  February," 
within  the  meaning  of  the  contract.  Bower  v. 
Peate  (35  L.  T.  Rep.  N.  S.  321 ;  1  Q.  B.  Div.  321) 
and  Daltm  v.  Angus  (44  L.  T.  Rep.  N.  S.  844 ; 
6  App.  Cas.  740).  which  were  cited  below,  are  not 
much   in  point ;  but  Hughes  v.  Percival  (49  L.  T. 
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Bep.  N.  S.  189 ;  8  App.  Caa.  443)  is  a  strong  case 
in  the  appellant's  favour.    He  also  cited 

Reg.  T.  8t.  Paul,  Covent  Garden,  74  L.  J.  109,  M.  C. ; 
Hole  T.  Sittingboume  Railway  Company,  3  L.  T. 

Bep.  N.  S.  750 ;  6  H.  &  N.  488  ; 
Limpu.1   y.  London  General    Omnibus    Company, 

7  L.  T.  Eep.  N.  S.  641  ;  32  L.  J.  34,  Ei. 

Jelf,  Q.C.,  Danckwerta,  and  E.  A.  Jelf.  for  the 
respondents,  contended  that  the  principal  is  only 
liable  for  the  act  of  the  sub-contractor  where 
knowledge  or  reasonable  anticipation  of  the  risk 
is  brought  home  to  him,  having  reference  to  the 
nature  of  the  work.  These  were  two  separate 
contracts,  to  fell  by  November,  and  to  bum  about 
February.  The  words  are  not  "  say  February  "  but 
"  about  February."  A  '•  favourable  time  "  refers 
to  the  direction  of  the  wind  which  would  make 
the  operation  safe,  not  to  the  state  of  the  wood, 
or  the  time  of  year.  All  that  the  respondents 
«ould  reasonably  anticipate  was  that  he  would 
keep  strictly  to  his  contract.  No  reasonable  man 
could  expect  that  when  he  had  contracted  to  bum 
about  Februaiy  he  would  do  it  in  December,  and 
there  was  no  duty  on  the  respondents  to  guard 
against  the  possibility  of  his  domg  so  : 

Pearton  v.  Cox,  36  L.  T  Bep.  N.  S.  4»5 ;  2  C.  F. 
Div.  369. 

OlUvier  was  not  called  on  to  reply. 
At    the    conclusion    of   the   arguments   their 
Lordships  took  time  to  consider  their  judgment. 

Dec.  16  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  Shand.— On  the  23rd  Dec.  1890  a  fire 
was  lighted  on  certain  uncleared  land,  the  property 
of  the  respondents,  and  extended  to  the  adjoin- 
ing land  of  the  appellant,  and  there  destrOTed 
property  of  the  admitted  value  of  1600J.  ^is 
action  'was  bi-ought  by  the  appellant  against  the 
respondents  for  the  recovery  of  the  damage  thus 
sustained,  and  the  appellant  obtained  a  judgment 
for  the  sum  of  1600i.  from  Denniston,  J.  before 
whom  the  case  was  tried,  but  this  judgment  was 
reversed  by  the  Court  of  Appeal.  The  ground  of 
the  plaintiff's  claim  is  that  tne  defendants  lighted 
or  caused  or  procured  the  fire  to  be  lighted  on 
their  own  land  in  a  negligent  and  improper 
manner,  and  wrongf tilly  and  negligently  permitted 
the  fire  to  spread  to  the  lands  of  the  plaintiff, 
with  the  result  that  the  injury  complained  of  was 
done  to  the  plaintiff's  growing  crops  of  grass- 
seed,  and  fences  and  firewood.  The  defence  was 
a  denial  of  the  plaintiff's  allegations,  and  it  was 
further  alleged  that  the  defendants  did  not 
authorise  or  empower  any  person  to  light  or  cause 
or  procure  to  be  lighted  the  firp  which  did  damage 
to  the  plaintiff.  The  trial  took  place  before 
Denniston,  J.  on  the  16th  June  1891.  Unfortu- 
nately the  only  question  which  was  left  to  the 
juiy  was  whether  the  fire  which  caused  the  damage 
had  been  lighted  by  a  man  named  Nyman.  This 
they  answered  in  the  aflBrmative,  and  the  learned 
judge  reserved  further  consideration  of  the  case. 
Afterwards  on  the  hearing  of  a  motion  by  the 
plaintiff  that  judgment  should  be  entered  for  him 
for  the  damages  found  due  upon ' '  the  finding  of  the 
jury,  the  admissions  of  the  parties,  and  the 
judge's  notes  of  evidence,"  and  a  coimter  motion 
)y  the  defendants  for  a  new  trial  on  the  ground 
"  that  the  finding  of  the  jury  is  so  defective  that 
the  judge  cannot  give  judgment  upon  it,"  Ms 
Honour  on  the  15th  July  1891  delivered  decree  in 
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the  plaintiff's  favour.  His  judgment  explains  the 
course  which  the  trial  took,  and  the  reasons  whicli 
induced  him  to  ask  the  jury  the  limited  question 
already  mentioned,  and  it  seems  to  be  essential 
in  the  determination  of  the  present  appeal  to 
keep  in  view  the  account  thus  given  ot  what 
occurred  at  the  trial.  His  Honour  said  that: 
"  At  the  trial  it  was  proved  by  written  agreement, 
produced  and  put  in  evidence,  that  the  defendant 
company  had  contracted  with  one  Wright  to  clear 
and  bum  the  bush  on  land  belonging  to  the  def  ai- 
dant company.  Wright  swore  that,  at  the  request 
of  the  defendants,  and  on  its  behalf,  he  had  let 
the  felling  and  burning  of  an  additional  piece  of 
bush  to  one  Nyman.  This  was  not  disputed  at 
the  tiial.  Neither  of  these  questions  could  be 
said  to  have  been  in  issue  in  the  sense  of  being  in 
doubt  or  dispute.  The  real  and  only  dispute  at 
the  trial  was,  as  to  whether  or  no  Nyman  was  the 
man  who  was  seen  on  the  evening  of  the  23rd  Dec. 
lighting  the  fire  in  the  company's  bush,  which 
undoubtedly  spread  into  the  plaintiff's  luid  and 
did  the  injuries  complained  of.  The  defendant 
called  no  evidence,  and  in  charging  the  jury  I 
told  them  that  there  was  only  one  question  in 
dispute  so  far  as  the  facts  were  concerned,  and  I 
proposed  to  submit  only  one  to  them ;  and  that 
as  there  were  questions  of  law  involved,  I  would 
leave  them  to  answer  a  specific  issue,  and  reserve 
the  law  points  for  after  discussion.  No  objection 
was  made  to  my  charge.  The  jury  found,  as  they 
could  not  avoid  finding,  that  Nyman  had  lit  the 
fire.  No  other  issue  was  asked  to  be  pat  to  the 
jury  by  the  defendants'  counsel.  There  was  never 
any  doubt  that,  in  lighting  the  fire,  Nyman  did  so 
in  his  capacity  of  coutiuctor  or  sub-contractor. 
It  is  not  suggested  that  he  did  it  for  amusement 
or  maliciously.  Indeed,  in  the  present  argument 
Mr.  Joynt  himself  suggested  that  no  one  would 
dispute  that  his  real  object  was  to  get  the  work 
done  as  early  as  possible,  so  as  to  get  the  contract 
money.  The  legal  consequence  of  his  having  so 
lit  the  fire  is  another  matter,  but  it  is  clear  that 
after  the  finding  of  the  jury,  no  disputes  as  to 
the  facts  can  exist,  and  the  only  question  left  is 
one  purely  of  law."  In  the  view  which  the  learned 
judge  took  of  the  law  the  question  really  turned 
on  the  meaning  and  effect  of  the  contract  by 
which  the  defendants  devolved  the  operations  of 
clearing  and  buiiiing  the  bush  on  Wright,  the 
contractor,  which  was  in  these  terms :  [His 
Lordship  read  the  contract  as  set  out  above,  and 
continued:]  The  defendants  appealed  against 
Denniston,  J.'s  judgment,  and  by  their  notice  of 
appeal  they  intimated  that  they  would  move  the 
Cfourt  of  Appeal "  to  set  aside  the  judgment  given 
for  the  respondent,  by  the  Supreme  Court  at 
Christchurcn,  on  the  15th  July  1891,  and  to  enter 
judgment  for  the  defendants,  with  costs,  on  the 
grounds  shown  by  the  statements  of  claim  and 
defence,  and  by  tbe  admissions,  evidence,  and 
finding  at  the  hearing  in  the  said  Supreme  Court" 
This  notice  of  appeal,  it  will  be  observed,  did  not 
again  ask  for  a  new  trial,  but  invited  the  court  to 
dispose  of  the  case  on  the  record,  and  the  admis- 
sions, evidence,  and  finding  at  the  hearing  of  the 
case  by  Denniston.  J.,  as  that  learned  judge  had 
himself  done.  Although  the  verdict  given  at  the 
trial  was  an  answer  to  one  question  only,  and 
that  a  question  the  answer  to  which  taken  alone 
could  not  affoi-d  a  solution  of  the  legal  point  of 
the  defendants'  liability,  the  Court  of  Appeal  has 
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entertained  and  disposed  of  the  case  on  the  view 
that  the  judgment  of  Benniston,  J.  fnlly  explains 
the  course  which  the  trial  took,  and  that  judg- 
ment ahoold  accordingly  be  given  on  the  evidence 
and  the  admissions,  as  the  defendants  asked  by 
their  notice  of  motion.    Taking  this  view,  the 
Comtof  Appeal  have  concurred  with  Denniston, 
J.  in  holding  that  the  decision  of  the  case  depends 
on  the  terms  of  the  contract  entered  into  between 
the  company  and  Wright,  as  to  the  legal  effect 
of  which  however  they  have  arrived  at  a  different 
T«8alt.    The  defendants'  counsel  proposed  in  the 
event  of  their  Lordships  differing  from  the  judg- 
ment of  the  appellate  court  that  the  case  should 
still  be  remitted  back  to  have  a  new  trial  on 
eertun  points  on    which   they    maintained   the 
proof  was   not   clear,   but   their  Lordships    are 
clearly  of  opinion,  having  regard  to  the  course 
taken  before  the  courts  below,  that  the  appeal 
should  be  now  disposed  of  as  depending  on  the 
contract  already  referred  to,  in  the  light  of  the 
facts  as  these  have  been  found  or  accepted  as 
proved  in  the  judgments  of  the  courts  below.    In 
this  view  it  appears  to  their  Lordi^ps  that  the 
act  of  Nyman  in  setting  &re  to  the  bush  on  the 
defendants'  land  must  be  regarded  as  the  act  of 
the   contractor.     Denniston,    J.    expressly  says, 
with  reference  to  what  occurred  at  the  trial :    "  No 
other  LBBue  was  asked  to  be  put  to  the  jury  by  the 
defendimtsi'  counseL    There  was  never  any  doubt 
tiiat,  in  lighting  the  fire,  Kyman  did  so  in  his 
capacity  <tt   contractor  or  sub-contractor,"    and 
the  itemed  judges  in  the  Court  of  Appeal  have 
proceeded  on  snbstantially  the  same  view  of  the 
result  of  the  evidence  and  of  what  occurred  at 
tite  trial  on  this  point.    The  case  seems  to  involve 
the  question  whether   the    defendant   company 
Tinder  the  special  terms  of  their    contract   are 
responsible  for  the  act  of  Nyman  in  setting  fire  to 
the  bosh  at  a  time  when  admittedly,  with  a  north 
west  wind  blowing,  his  act  was   attended  with 
tureat  risk  of  damage  to  the  plaintiff's  property. 
It  has  not  been  disputed  that  if  Nyman  in  what 
he  did  was  acting  under  the  defendante'  contract, 
hy  which  the  •burning  off  the  bush  had  been  let  or 
MHitracted  for,  the  defendants  must  be  responsible 
for  the  consequences.    The  lighting  of  a  fire  on 
open  bush  land,  where  it  may  readily  spread  to 
adjoining  property  and  cause  serious  damage,  is 
an  operation    necessarily    attended   with    great 
danger,  and  a  proprietor  who  executes  such  an 
operation  is  bound  to  use  all  reasonable  precau- 
tions to  prevent  the  &re  extending  to  his  neigh- 
honi's  property  (aic  utere  tuo  ui  alienum  non  laedas). 
And  if  he  antnorises  another  to  act  for  him  he  is 
honnd,  not  only  to  stipulate  that  such  precautions 
shall  be  taken,  but  also  to  see  that  these  are 
observed,    otherwise  he  will  be  responsible  for 
the  consequences :   (see  Sugkes  v.  Pereival,  49  L. 
T.  Ben.  N.  S.  189;  8  App.  Cas.  443.  and  authori- 
ties toere  cited).    Cases   may   indeed  occur  in 
which  no  precautions  could   oe  adopted   which 
conld  reasonably  be  expected  to  avert  the  danger, 
of  which  the  present  appears  to  be  a  pretty  cfear 
instance,  for  it  is  scarcely  conceivable  that  when 
once  the  fire  was  lit,  not  at  a  suitable  or  favour- 
able time,  but  with  the  wind  blowing  as  it  was, 
«ny  means  which  could  be  suggested  would  have 
saved  the  consequences  which  occurred.    Li  any 
^fJew  no   preventive    means  of  any   kind    were 
adopted,  and  there  can  be  no  doubt  as  to  the 
liabilityof  tliedefaidantBif  they  are  responsible 


for  Nyman's  act.  Conflicting  views  have  been 
taken  by  Denniston,  J.  on  the  one  hand,  and  the 
Court  of  Appeal  on  the  other,  as  to  the  effect  of 
the  contract  with  Wright  which  was  entered  into 
on  the  15th  July  1890.  The  fire  took  place  on  the 
23rd  Dec.  following.  The  Court  of  Appeal  has 
held  that  a  fire  on  that  date,  or  on  any  date  earlier 
than  would  be  fairly  covered  by  the  words  "  about 
February  next,"  could  not  be  regarded  as  under  the 
contract,  and  accordingly  reversed  the  judgment 
of  Denniston,  J.  in  the  plaintiff's  favour.  The 
contract  was  made  expressly  for  the  "felling  and 
burning  "  of  the  bush  on  the  defendants'  land.  It 
proceed  in  ite  second  sentence  to  specify  what 
the  contractor  is  to  fell,  and  what  he  is  to  bum. 
"  I  will  fell  bush,  scrub,  saplings,  and  briars  on 
the  land"  Ac.,  "and  agree  to  bum  evervthing  up., 
to  the   size  of  six  inches  in  diameter. '     It  then 

Sroceeds  "and  I  will  start  felling  within  three-- 
ays  from  this  date  and  complete  the  felling  by 
the  30th  Nov.  1890,  and  bum  in  a  favourable  timfr. 
about "  February  next."  Thus  in  three  instances  in 
the  earlier  part  of  the  document  the  felling  and 
burning  of  the  bush  are  treated  together  as  parts., 
of  one  general  operation  for  the  clearance  of  the 
ground.  There  follows  a  clause  by  which  the  con- 
tractor agrees  to  take  all  responsibility  connected 
with  burning  off  the  bush,  and  all  damages 
arising  from  this.  The  price  is  then  fixed  at  a  . 
lump  sum  of  SOs.  per  acre  "  for  felling  and  burn- 
ing, two-thirds  to  be  paid  on  bush  being  "  felled," 
and  the  balance  paid  on  certificate  of  completion. 
The  contract  contains  a  further  term  that  tha 
contractor  is  to  have  the  firewood  at  a  royalty  of 
38.  per  cord,  and  right  to  make  a  road  through 
the  reserve  to  enable  him  to  haul  his  timber  to 
the  main  road.  The  contract  taken  as  a  whole  ia 
one  for  the  clearance  of  the  ground  of  all  growing 
bush  and  timber,  to  be  effected  by  the  consecutive  • 
operations  of  felling  and  burning.  It  is  stipu-- 
lated  that  the  first  of  these  operations  shall  be^ 
begun  at  once,  and  concluded  by  the  end  of  Novem- 
ber following.  Then  follow  the  words  on  which  the- 
judgment  of  the  Court  of  Appeal  proceeds,  "  and. 
bam  in  a  favourable  time,  about  February  next." 
It  is  said  that  the  specification  of  time  to  bum. 
"  abont  February  next "  has  the  practical  effect  of 
separating  the  operations  of  felling  and  burning 
so  completely  as'  really  to  create  two  contracts, 
though  for  a  lump  payment,  and  that  the 
contractor,  if  he  went  on  the  land  sooner  than 
■'about  February"  to  light  the  bush,  was  to  be 
regarded  in  the  present  question  in  the  same  way 
as  an  intruder  or  a  stranger  for  whose  act  the 
defendant  company  would  have  no  responsibility. 
Their  Lordships  are  unable  to  agree  with  this 
view  of  the  contractor's  position.  The  contract 
bound  the  contractor  "to  bum  in  a  favourable 
time."  It  cannot  be  suggested  that,  if  he  had 
violated  this  condition  only  of  his  contract,  the 
defendante  would  have  escaped  responsibility. 
Having  authorised  and  intrusted  the  operation  of 
burning  to  another  they  must  answer  for  his 
proceedings,  however  much  he  may  have  violated 
their  instructions  or  the  detailed  conditions  of 
his  contract  with  them.  Their  Lordships  agree 
in  the  observation  of  Denniston,  J.  when  he  says 
with  reference  to  the  act  of  Nyman  :  "  I  cannot 
distinguish  between  the  legal  consequences  of 
lighting  a  fire  at  an  improper  time  and  of  lighting 
it  in  an  improper  manner."  In  the  present  case 
the  clearing  of  the  land  was  authorised  by  « 
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contract  for  felling  and  burning.  It  no  doubt 
contained  a  stipulation  that  an  interrol  should 
elapse  between  tne  two  operations,  presumably  in 
order  that  the  bush  cut  should  be  thoroughly  ^-ied 
so  that  the  burning  should  be  as  complete  as  pos- 
sible. It  is  not  easy  to  say  why  "  about  February  " 
should  haye  been  specified  as  the  time  of  burning, 
for  there  is  some  evidence  that  the  cocksfoot 
harvest  which  would  be  endangered  is  usually 
going  on  throughout  that  month.  It  mar  bare 
been  in  order  to  secure  a  sufficient  interval  after 
the  felling,  which  was  to  be  completed  not  later 
than  br  t£e  end  of  November,  or  because  it  was 
desired  to  have  the  ground  fully  cleared  about 
February.  But  assuming  that  there  was  a  viola - 
tAon  oi  the  terms  of  the  contract  on  the  contractor's 
part  in  burning  so  early  as  the  end  of  December, 
this  cannot  in  their  Lordships'  opinion  affect  the 

.  defendants'  liability  to  third  parties  injured  by  the 
act  of  their  contractor.    It  is  clear  that  the  con- 

-.  tractor  had  the  right  under  his  contract  to  be  on 
the  eround  from  time  to  time  as  he  thought  fit, 
until  the  whole  operations  were  completed  for 
felling,  for  clearing  away  the  timber  he  was 
entitled  to  remove,  for  making  a  road  to  enable 
him  to  do  so,  and  for  the  burning  of  the  bush. 
Their  Lordships  cannot  adopt  the  view  that  the 

.  contracts  for  felling  and  for  burning  the  bush  are 
to  be  reearded  as  in  any  proper  sense  sepai-ate  or 
independent,  and  that  the  separate  contract  to 
bum  the  bush  did  not  come  into  operation  until 
about  February.  There  was  but  one  conti-act,  to 
fell  and  to  bum,  that  is  to  clear  the  land,  and 
though  the  contractor  disregarded  the  6tipulation 
which  the  defendants  made  with  him  as  to  the  time 
of  bumi^,  this  cannot  relieve  them  from  responsi- 
bility. The  defendants  might  have  stipulated  that 
.an  interval  of  two  months  should  elapse  after  the 
.time  of  felling  and  before  the  burning  should  take, 
place.    If  the  contractor  having  leave  under  his  con- 

,  tract  to  be  on  the  land  had  allowed  a  shorter  interval 
only,  it  cotdd  not  be  said  he  was  a  trespasser  when 
he  lighted  the  fire,  so  that  the  defendants  would 
not  be  liable  for  his  act.  So  also  if  the  contractor 
disregarded  or  violated  stipulations  as  to  the 
manner  of  lighting,  or  the  place  at  which  the  fire 
should  be  bt.  Their  Lordships  are  unable  to 
.draw  any  distinction  in  legal  principle  between 
such  cases  and  the  present  in  which  the  condition 
related  to  the  time  at  which  th<)  fire  was  to  be 
lighted.  Their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  judgment  of  the  Court  of 
Appeal,  and  to  restore  the  judgment  of  Denniston, 
.J.  The  defendants  will  pay  the  costs  of  the 
appeal  to  the  appellate  court  and  of  the  present 
appeal. 

Solicitors  for  the    appellant,    A.   B.    and    H. 
Steele. 

Solicitors  for  the  respondents.  H.  Kiviber  and 
Co, 


Nov.  28  and  Dee.  16, 1893. 

(Present :  The  Bight  Hens.  Lords  Watsok.  Hac- 

NAOHTEN,  and  Shand,  and  Sir  R.  Cottch.) 

West    India  Improvement  Company   v. 

Attoenet-Genebal  of  Jailaica.  (a) 

ON     APPEAL     FBOM    THE     SITPBEKE     COITBT     OF 
JUDIOATUBE  OF  JAMAICA. 

Railway  — Construction  — Compenaation  — Aeeoin- 
modation  works. 

Where  the  Legielature  imposes  upon  the  promolert 
of  an  undertaking  an  obligation  to  construet  and 
maintain  works,  they  mutt  bear  the  eoBt  of  eon- 
etruction  and  maintenance,  in  absence  of  provi- 
gion  to  the  contrary. 

By  a  colonial  Act,  confirming  a  provitional  agree- 
ment for  the  making  of  a  railway,  power  to 
take  lands  for  the  purposes  of  the  undertaJcing 
was  vested  in  the  promoters,  hut  the  obligation 
to  pay  compensation  was  imposed  on  the  (fovem- 
m,ent,  who  were  to  conduct  the  proceedings  for 
ascertaining  the  amount  ofoompeneationpaycme. 
The  promoters  were  to  construet  aud  maintain 
such  accommodation  works  as  might  be  fixed  by 
agi-eemsnt  with  the  owners  of  lands  at  the  time 
that  the  ainount  of  compensation  payable  was 
settled. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  person  appointed  under  the  Aet  to  eon- 
duct  the  proceedings  for  ascertaining  the  com- 
pensation to  be  paid  had  power  to  bind  the  pro- 
moters without  their  consent,  and  contrary  to 
their  express  instructions,  to  construet  such 
accommodation  works  as  were  reasonably  neces- 
sary. 

This  was   an   appeal  from    a  judgment  of  the 

Supreme  Court  of  Jamaica  (Ellis,  C.J.,  Northcote, 

ana  Lumb,  JJ.)  in  favour  of  the  respondents,  who 

were  plaintiffs  below,  upon  a  special  case. 

The  facte  appear  sufficiently  in  the  judgment  of 

their  Lordships. 
Finlay,  Q.C.  and  Swinfen  Eady,  Q.C.  appeared 

for  the  appellants. 

The  Solicitor-General  (Sir  J.  Rigby,  Q.C.)  and 
Jenkins  for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec.  16. — Their  Lordships'  judgment  was 
delivered  by 

Lord  Watson. — An  Act  was  passed  in  June 
1889  by  the  Governor  and  Legislative  Council  of 
Jamaica,  confirming  a  provisional  agreement  for 
the  purchase  of  the  Jamaica  Railway,  which  was 
the  property  of  the  Government,  by  a  company  to 
be  incorporated  for  that  pui-pose,  and  also  for  the 
construction  of  certain  ezteoisions  of  the  railway 
by  pei"sons  described  as  "  the  promoters."  Sect.  10 
autnorises  the  promoters  to  construct  these  exten- 
sions, in  accordance  with  plans  and  sections  to  be 
approved  by  the  Director  of  Public  Works  :  and 
subject  to  the  provisions  of  sects.  20  and  23,  to 
take  and  use  the  land  i-equisite  for  that  purpose, 
upon  maklug  full  compensation  for  its  value,  and 
for  all  damage  sustained  by  reason  of  the  exercise  of 
the  powers  vested  in  them.  The  same  clause 
enacts  that  the  amoimt  of  compensation  is  to  be 
ascertained  in  the  manner  provided  by  the  Land 
Clauses  Law  1872,  which,  with  the  exception  of 
eight  sections,  is  incorporated  with  the  Act.    By 

(a)  Bepoited  by  C.  E.  M^ildih,  Eiq.,  Banl«ter«t-t«w. 
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the  37tli  article  of  the  agreement  it  is  stipulated 
that  "  the  €roveminent  snail  provide  the  track  for 
the  said  extensions,  except  through  the  limits  of 
Kingston,  Montego  Bay,  and  Port  Antonio."   Out- 
side of  these  limits,  whilst  the  power  to  take  lands 
for  the  purposes  of  their  undertaking  is  by  the  Act 
rested  in  the  promoters,  the  obligation  to  pay  full 
compensation  is  made  incumbent,  not  upon  them, 
but  upon  the  Government.    But  the  Act  does  not 
authorise  the  promoters  themselves  to  conduct 
the  proceedings  for  ascertainment  of  the  amount 
of  compensation  payable ;  and  that  circumstance 
has  lea  to  the  present  litigation.    Sect.  20  enacts 
that "  the  Director  of  Public   Works,   or  some 
other  person  appointed  by  the  Governor  in  that 
behalf,  shall,  on  behalf  and  in  the  name  of  the 
promoters,  acquire  for  the  promoters  such  lands, 
not  less  in  width  than  thirty  feet  in  excess  of  what 
is  actually  requii«d  for  any  cutting  or  embank- 
ment, as  may  be  required  for  laying  the  track  of, 
and  building  the  stations,  sidings,  and  workshops 
necessary  for,  the  said  railway."      It  also  enacts 
that  the  cost  of  such  lands,  and  of  acquiring  the 
same,    shall    be    paid,    on    the    warrant  of  the 
Governor,  out  of  the  general    revenues  of    the 
Island.    Sect.  29  enacts  [inter  alia)  that  "  the  pro- 
moters shall   cause  fences    to    be    erected    and 
maintained  on  each  side  of  the  railway,  with  such 
accommodation  bridges,  level  crossings,  and  other 
\rorks,   as  may  be   fixed  by  agreement  with  the 
owners  of  lands  at  the  time  when  the  amount  of 
compensation  to  which  they  may  be  entitled  is 
being  settled  under  the  Lands  Clauses  Law  1872." 
It  is  plain  that  the    Legislature   did  not  con- 
template that  the  extent  of  the  accommodation 
vorks  to  which  an  owner  was  entitled  should  be 
fixed  at  any  other  time  or  in  any  other  way ; 
because  the  clause  proceeds  to  enact  that,  if  an 
owner  of  land  adjoining  the  railway  shall  at  any 
time   require    accommodation    works,    "beyond 
those  fixed  by  agreement  as  aforesaid  "  he  can 
only  obtain   them  upon  complying  with  certain 
conditions,   one  of  which  is  "his  entering  into 
good  and  sufficient  agi'eement  to  pay  the  entire 
cost  of  such  work  and  of  its  maintenance."    The 
appellant  company  are  "the  promoters"  within 
the  meaning  of  the  Act.    The  respondents  are 
the  Attorney-General,  as  repi-esenting  the  Govern- 
ment of  Jamaica,  and  Philip  Affleck  Fraser,  who  is 
the  person  appointed  by  the  Giovemor,  in  terms  of 
sect.  20,  to  acquire  lands  on  behalf  of  the  pro- 
moters.   The  parties  having  differed  as  to  the 
extent  of  Mr.  Fraser's  statutory  powers,  and  other 
matters,  the  respondents  brought  this  suit  before 
the  Supreme  Coxirt  of  the  colony,  for  a  declaration 
to  the  effect  that  it  is  the  duty  of  the  appellant 
company,  at  their  own  expense,  to  execute  and 
muntain  such  reasonable  accommodation  bridges, 
level  crossings,  and  other  works  as  may  be  fixed 
by  agreement  between  Philip  Affleck  Fraser,  as 
the  person  appointed  as  aforesaid,  and  the  several 
owners  of  the  lands  acquired  by  him  for  the  com- 
pany, at  the  time  when  the  compensation  to  which 
they  may  be  entitled  is  being  settled  under  the 
Lands  Clauses  Law  1872.    The  parties  adjusted  a 
^tecial  case  for  the  opinion  of  the  court,  the  ques- 
tions submitted  being  these : — "  (I)  Is  the  Director 
of  Public  Works,  or  the  plaintiff  Philip  Affleck 
Preser,  or  any    other  person    appointed    nnder 
sect.  20  of  the  Jamaica  Railway  Company  Law 
1889,  entitled  to  bind  the  defendants  by  any  such 
agteement  as  that  mentioned  in  paragraph  five  of 


this  case  P  (a)  (2)  If  the  answer  to  the  first  question 
is  in  the  aJBBrmative,  is  the  Director  of  Public 
Works,  or  the  plaintiff  Philip  Affleck  Fraser,  or 
any  other  person  appointed  under  sect.  20  afore- 
said, entitled  so  to  bind  the  defendants  if  the 
said  agreement  is  made  either  (a)  without  their 
consent  or  (b)  contrary  to  their  express  orders  ? 
(3)  If  either  of  the  preceding  questions  is  answered 
in  the  affirmative,  is  the  cost  of  constructing  and 
maintaining  such  bridges,  level  crossings,  and  other 
accommodation  works  to  be  borne  by  the  defen-' 
dantsp"  It  was  agreed  that,  if  these  questions 
were  answered  in  the  affirmative,  the  present 
respondents  should  have  judgment  vrith  costs,  and 
that  the  appellants  should  have  judgment  with 
costs  if  any  one  or  more  of  them  was  answered  in 
the  negative.  The  case  was  heard  before  Sir  A.  G. 
Ellis  C.J.,  Northcote and Lumb,  JJ.,  who  answered 
all  three  questions  in  the  affirmative,  and  entered 
judgment  for  the  respondents  accordingly.  Their 
Lordships  have  come  without  difficulty  to  the 
same  conclusion  as  the  learned  judges.  The 
terms  of  sect.  20  appear  to  them  to  indicate  that 
the  person  charged  with  the  statutoiy  duty  of 
conducting  the  assessment  of  compensation  to 
landowners  on  behalf  of  the  promoters  was  to  be 
an  independent  official,  entitled  and  bound  to 
exercise  his  own  discretion  in  all  matters  com- 
mitted to  him,  and  not  a  mere  agent  acting  under 
the  orders  of  the  promoters.  It  is  not  easy  to 
understand  what  object  could  be  gained  by 
making  such  an  appointment,  if  the  appointe» 
was  to  be  subject,  in  all  bis  proceedings,  to  the 
control  of  the  promoters.  The  fact  that  the 
Government  had  a  material  interest,  whereas  the 
promoters  had  none,  in  reducing  the  amount  of 
compensation  awarded  to  the  landowners,  mar 
account  for  the  enactment  of  sect.  20.  The  appel- 
lant company  did  not  in  the  argument  stated  for 
them  in  the  special  case,  or  in  their  argument  upon 
this  appeal,  assert  any  right  to  interfere  with  Mr. 
Fraser  in  his  conduct  of  the  proceedings  under 
the  Lands  Clauses  Law.  They  maintained,  how- 
ever, that  the  making  of  agreements  in  regard 
to  accommodation  works  with  landowners  was 
beyond  the  scope  of  these  proceedings,  and  of  his 
statutory  authority.  It  is  certainly  true  that 
such  works  do  not  constitute  compensation  within 
the  meaning  of  the  statutes,  although  they  are  an 
important  factor  in  ascertainii^  the  amount  of 
compensation  payable.  But  the  enactments  of 
sect.  29,  taken  in  connection  with  the  other  pro- 
visions of  the  Act  with  reference  to  accommo- 
dation works,  are  in  the  opinion  of  their  Lordships 
sufficient  to  show  that  the  making  of  these  agree- 
ments was  intended  to  be  a  step  in  the  proceedings 
towards  assessment  of  compensation,  and  to 
form  part  of  the  duty  committed  to  the  official 
appointed  under  sect.  20.  The  main  argument 
for  the  appellants  upon  this  part  of  the  case  pro- 
ceeded on  the  assumption  that  the  official  in  ques- 
tion had  power  to  treat  with  landownera  for  the 
execution  of  accommodation  works,  and  their 
claim  to  control  him  in  the  exercise  of  that  power 
was  founded  upon  the  fact  that  in  settling  the 

(a)  This  paiagntph  referred  to  an  affreement  to  pro- 
vide snoh  aooommodation  bridges,  level  croesin^  and 
other  works,  not  oaloolated  to  interfere  with  the  proper 
working  of  the  railway,  as  shonld  be  reasonably  neces- 
Miry  for  the  aocommodation  of  the  landowners  whose 
lands  had  been  severed  by  the  constmotion  of  the 
railff«y. 
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extent  of  accommodation  work's  their  interest  was 
directly  opposed  to  that  of  the  Gfovemment.    The 
construction  of  suitable  works  would  neceasarilj 
tend  to  obviate  damage  for  which  compensation 
would  otherwise  be  payable ;  but  that  circum- 
stance cannot  justify  a  court  of  law  in  straining 
the   language  of  the    Ax!t,   so  as    to    give    the 
appeUante  a  right   of    control    contrary  to    its 
natural  interpretation.     Their  Lordships  see  no 
reason  to  suppose  that  the  Legislature  doubted, 
or  had  occasion  to    doubt,  that    the    statutory 
official  would  perform  the  duty  intrusted  to  him 
fairly  and  reasonably  towards  the  appellants   as 
well  as  towards  the  Grovemment.     There  is  no 
need  to  discuss  the  precise  limit  of  his  power  in 
this  case,  because  the  respondents  admit  that  the 
appellants    are    only    bound    to    execute    such 
accommodation  works  as  are  not  in  excess  of 
what  may  be  reasonably  necessary  to  enable  land- 
owners   whose    lands    are    sevei-ed    to    continue 
working   the    property  in    manner    accustomed, 
subject  to  no  greater  inconvenience  than  is  neces- 
aarily  occasioned  by  its  severance ;  and  the  decree 
which  they  have  obtained  is  limited  to  reasonable 
works.    These  observations  exhaust  the  iirst  and 
second  questions  submitted  in  the  special  case. 
The    third    question    presents    an    alternative. 
If  the  statutory  official  shall  be  held  to  have  power 
to  enter   into    agreements    for    accommodation 
works  without  the  consent  and  contraiy  to  the 
express   order  of   the  appellants,  they  contend 
that  the  cost  of  constructing  and  maintaining 
such  works  must  be  borne  by  the  Giovemment. 
Their  argument  in  support  of  that  contention 
appeared  to  be  based,  not  upon  the  construction 
of  the  Act  of  1889,  but  upon  a  vague  theory  that  the 
court  ought  to  give  them  equitable  reli^  against 
the  prejudice  which  they  may  sustain  in  cases 
where  an  excessive  amount  of  accommodation  is 
conceded  by  agreement.    By  the  seventh  article 
of  the  agreement,  the  promoters  undertook  to  con- 
struct the  extended  railway  "  in  accordance  with 
the  specification"  contained  in  Schedule  I.  thereto. 
Schedule  I.,  which  is  also  incorporated  with  the 
Act,  specifies,  as  part  of  the  railway  works  which 
they  were  thus  bound  to  execute,  "  such  accommo- 
dation gates  and  other  works  as  shall  be  stipu- 
lated for  in  the  conveyance  of  land,  or  may  be  re- 
quired by  law."     It  was  conceded  that  there  is  no 
common  law  requiring  the  construction  of  such 
works,  and  that  no  provision  is  made  with  regard 
to  them  by  the  incorporated  clauses  of  the  Lands 
Clauses  Law  1872.    Sect.  29  of  the  Act  of  1889 
expressly  provides   that    accommodation  works, 
when  fixed  by  agreement,  shall  be  erected  and 
maintained  by  the  promoters.     Their  Lordships 
need  hardly  observe  that,  when  the  Legislature 
imposes  upon  the  promoters  of  a  railway  or  other 
undertaking    an    obligation     to    construct    and 
maintain  works,  it  necessaiily  follows  that  they 
must  bear  the  cost  of  construction  and  main- 
tenance, unless  there  be  an  express  or  plainly 
implied  provision  to  the  contrarv.    In  this  case 
no  such  provision  is  to  be  found,    r  or  these  reasons 
their  Lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  appealed  from  ought  to  be 
affirmed.    The  appellants  must  pay  the  costs  of 
this  appeal. 

Solicitors  for  the  appellants,  I^$hfields  and 
Williams. 

Solicitors  for  the  respondents,  Shaen,  Boteoe, 
Masgey,  and  Co. 
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Monday,  Nov.  13,  1893. 

(Before   Lord   Eshes,    M.B.,    Lopes   and 

Kay,  L.JJ.) 

The  Noethet    Stone  Company  Limited   v. 

Gidnet.  (a) 

APPEAL  FBOM  THE  QTTEEN'S  BENCH   DIVISION. 

Sale    of  goods — Price — Nonpayment — Cause    of 

action — County    Court — Jurisdiction — County 

Courts  Act  1888  (51  &  52  Vict.  c.  43),  ».  74. 
In  an  action  for  money  payable  for  goods  sold  and 

delivered,  nonpayment  of  the  money  is  part  of 

the  cause  of  action. 
Therefore,  under  sect.  74  of  the  County  Courts  Act 

1888,  such  an  action  may  be  cotnm^nced  by  leave 

of  the  judge  or  registrar  in  the  County  Court  in 

the  district  of  which  the  price  of  the  goods  is  to 

be  paid. 
This  was  an  appeal  from  a  decision  of  the 
Queen's  Bench  Division  (Charles  and  Wright,  JJ.) 
affirming  a  refusal  by  Collins,  J.  at  chambers  to 
issue  a  writ  of  prombition  to  th«  judge  of  the 
Bath  County  Court,_  on  the  ground  that  that 
County  Court  had  no  jurisdiction  to  tiy  this  action. 

The  action  was  brought  by  the  plaintiff  company, 
who  carried  on  business  in  Bath,  to  recover  the 
balance  of  the  price  of  goods  sold  and  delivered. 

The  defendant  resided  in  the  county  of  Essex, 
the  contract  for  the  sale  of  the  goods  was  made 
in  Essex,  and  the  goods  were  delivered  to  the 
defendant  in  Essex. 

The  B«gistrar  of  the  County  Court  at  Bath 
^ve  leave  for  the  action  to  be  brought  in  that 
County  Court,  upon  which  the  defendant  then 
applied  for  a  prohibition  to  the  judge  in  chambers, 
who  refused  the  application. 

The  defendant  appealed. 

Sect.  74  of  the  County  Courts  Act  1888  (51  & 
52  Yict.  c.  43)  enacts  as  lollows : 

Except  where  by  this  Aot  it  is  otherwise  provided, 
every  action  or  matter  may  be  commenced  in  the  court 
within  the  district  of  which  the  defendant  or  one  of  the 
defendants  ahall  dwell,  or  carry  on  his  bnBineas  at  the 
time  of  commencing  the  action  or  matter,  or  it  may  be 
commenced,  by  leave  of  the  judge  or  registrar,  in  the 
court  within  the  district  of  which  the  defendant  or  one 
of  the  defendants  dwelt  or  carried  on  bneiness,  at  any  , 
time  within  six  months  next  before  the  time  of  commence- 
ment, or,  with  the  like  leave,  in  the  court  in  the  district 
of  which  the  oaaae  of  action  or  claim,  wholly  or  in  part, 
arose. 

Bower  for  the  defendant. — The  defendant  ia 
right  in  appealing  fix>m  the  learned  judge  in 
chambers  for  refusing  to  issue  this  prohibition 
to  the  Countj  Court  judge  at  Bath.  That 
court  has  no  jurisdiction  to  hear  this  action,  for 
no  part  of  this  action  arose  within  the  disbict  of 
that  County  Court.  It  does  not  appear  to  be 
stipulated  where  payment  of  the  price  of  the 
goods  sold  and  delivered  is  to  be  made,  but  even 
if  payment  is  to  be  made  within  the  jurisdiction, 
nonpayment  is  no  part  of  the  cause  of  action. 
The  Court  of  Appeal,  in  the  case  of  Read  v. 
Brown  (59  L.  T.  Rep.  N.  S.  605,  and  60  L.  T.  Rep. 
N.  S.  250;  58  L.  J.  14,  Q.  B. ;  22  Q.  B.  Div.  128) 

(a)  Beparted  by  E.  Manlet  Shite  and  T.  B.  BaiDOwiTEB,  Esqrs., 
Barrlaters-at-Law. 
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approved  the  definition  of  "cause  of  action." 
liord  Bsher,  M-R.  says,  in  60  L.  T.  Eep.  N.  S.  251, 
that  the  expression  "  cause  of  action  "  was  defined 
'by  himself  in  the  case  of  Cooke  v.  Gill  (28  L.  T. 
Bep.  N.  S.  32;  L.  Rep.  8  C.  P.  107),  as  foUows  : 
'^* Cause  of  action'  has  been  held  from  the 
«arlie8t  time  to  mean  every  fact  which  is  material 
to  be  proved  to  entitle  the  plaintiff  to  succeed ; 
■every  act  -which  the  defendant  would  have  a 
ri^ht  to  traverse."  Where  the  action  is  for  the 
pnce  of  goods  sold  and  delivered,  as  in  the  present 
Action,  the  only  facts  necessary  to  be  proved  by 
■the  plaintiff  are  the  contract  and  delivery  of  the 
^goods  ;  payment  must  be  affirmatively  alleged  and 
proved  as  a  defence  by  the  defendant.  [Weight.  J. 
— Is  not  the  breach  of  the  contract  to  pay  a  part 
■of  the  caose  of  action  P]  No ;  because  nonpay- 
ment is  not  a  fact  which  wotdd  have  to  be  proved 
1>r  the  plaintiff  in  order  to  entitle  him  to  judgment. 
He  further  cited 

Beli  and  Co.  v.  Antwerp,  London,  and  Branl  Line,  64 

L.  T.  Bep.  N.  S.  276 ;  (1891)  1  Q.  B.  1(« : 
Eawea  v.  Pavely,  34  L.  T.  Eep.  N.  S.  836 ;  1  C.  P. 

Div.  418. 

Edward  Polloeh,  for  the  plaintiff  company,  was 
not  called  upon. 

Chables,   J. — In  my  opinion  this  is  a  very 

clear   case    indeed,    and    this    appeal,    by    the 

defendant,  should  be  dismissed.    An  action  was 

"brought  by  the  plaintiff  company  to  recover  the 

"balance  of  the  price  of  goods  sold  and  delivered 

to  the  defendant.    According  to  the  law  applicable 

to  contract,  there  being  no  special  stipulation  as 

to  the  place  of  payment,  the  defendant  must  pay 

at  Bath,  where  his  creditors,  the  plaintiff  company, 

lire.    This  action  has  been  brought  in  the  County 

■Conrt  at  Bath,  and  the  question  is  whether,  under 

«)ct.  74  of  the  County  Courts  Act  1888,  which 

provides  {inter  alia)  that  by  the  leave  of  the  judge 

■or  registrar  an  action  may  be  commenced  in  the 

■court  in  the  district  of  which  the  cause  of  action, 

"whoUy  or  in    part,    arose,    leave    was    properly 

•given.      In   the   present  case  payment  for  the 

price  of  jzoods  sold    and    delivered  was  to  be 

made  in  Bath,  and  on  behalf  of  the  defendant 

it  has  been    contended   that  the    non-payment 

of  the  price   of  the  goods    sold  and  delivered 

is  neither  the  cause  of  action  nor  part  of  the 

-canae  of  action.     The  meaning  of  the  expres- 

non  "cause  of  action"  was  much  discussed  in 

<aaes  arising  under  the  Common  Law  Procedure 

Act  1852,  although  it  is  true  that  the  decisions 

are  not  entirely  applicable  to  the  present  case, 

for  in  the  Common  Law  Procedure  Act  only  the 

expression  "  cause  of  action  "  was  used,  while  in 

the  County  Courts  Act,  now  under  discussion, 

the  words  "  wholly  or  in  part "  are  used  when 

'dealing  with  the  place  where  the  cause  of  action 

iuwe.    The  courts  differed  at  one  time  as  to 

Tfhether  the  breach  of  a  contract  was  the  whole 

■cause  of  action ;  but  they  were  always  of  opinion 

that  it  was  a  part  of  the  cause  of  actaon.    The 

meaning  of  "  cause  of  action "  in  sect.  18  of  the 

Common  Law  Procedure   Act  1852  was  held  in 

Jaekton,  v.   Spittall  (22  L.  T.  Rep.  N.  S.  755; 

L.  Bep.  5  C.  P.  542)  to  be  the  act  on  the  part 

of  the  defendant  which  gave  the  plaintiff  his 

caose  of   complaint ;    and,  although  I   do    not 

say  that  nonpayment   is    the    whole    cause   of 

action,  it  is,  in  my  opinion,  clearly  part  of  it. 

A  long  argument  has  been  addressed  to  us  to-day, 

lonnded  upon  the  i-nles  of  pleading,  chiefly  aa  to 


what  was  necessary  to  prove  under  the  old 
system  in  an  action  for  goods  sold  and  delivered. 
Payment,  it  is  true,  had  at  that  time  to  be 
specially  pleaded ;  but  it  does  not  follow  that 
nonpayment  for  goods  was  not  part  of  the  cause 
of  action. 
Wbioht,  J. — I  am  of  the  same  opinion. 

Appeal  dismisted. 

The  defendant  appealed. 

Nov.  13. — Bower  for  the  defendant. — His  argu- 
ment, and  the  cases  which  he  cited,  were  the  same 
as  in  the  court  below. 

Edward  Pollock,  for  the  plaintiffs,  was  not 
called  upon. 

The  CouBT  (Lord  Esher,  1I.R.,  Lopes  and 
Kay,  L.JJ.)  dismissed  the  appeal,  holdmg  that 
nonpayment  for  the  goods  was  part  of  the 
plaintiffs'  cause  of  action,  and  that,  as  according 
to  the  contract  the  goods  were  to  be  paid  for  at 
Bath,  part  of  the  plaintiffs'  cause  of  action  arose 
at  Batb,  and  the  action  was  rightly  commenced 
in  the  Bath  County  Court.      ^^^^  dismissed. 

Solicitors  for  the  plaintiffs,  Young,  Jones,  and 
Co. 
Solicitor  for  the  defendant,  A.  A.  TimbrelL 


Tuesday,  Nov.  21,  1893. 

(Before  Lord  Esheb.  M.R.,  Lopes  and 

Kay,  L.JJ.) 

Dane  v.  The  Mobtoaoe  Insurance  Cobpoba- 

TioN  Limited,  (a) 

APPEAL  FBOM  THE    QUEEN'S  BENCH  DIVISION. 

Insurance  —  Deposit  in  bank  for  term  of  years — 
Failure  of  bank — Reconstruction — Discharge  of 
bank's  liability  to  the  depositor — Accord  and 
satisfaction — Suretyship — Liability  of  insurers. 

The  plaintiff  having  deposited  a  sum  of  money  for 
a  term  of  years,  repayable  at  a  fixed  date,  in  an 
Australian  bank,  entered  into  a  contract  with 
the  defendants  in  London  to  secure  to  herself  the 
repayment  of  the  deposit. 

By  this  contract,  caJled  therein  a  "policy  of 
insurance,"  the  "  assured  "  agreed  to  pay  certain 
premiums,  and  the  defendants  agreed  to  pay  the 
plaintiff  the  sum  deposited  "  if  the  debtors  shall 
have  made  default  in  paying  the  same."  The 
banJe  afterwards  failed  and  made  default  in 
repaying  the  deposit  on  the  agreed  date.  After- 
wards a  scheme  for  the  reconstruction  of  the  bank 
was  made  in  Australia,  and  under  an  Australian 
Act  the  plaintiff  was  compelled  to  accept  in 
satisfaction  and  discharge  of  her  claim  against 
the  bank  certain  rights  and  claims  against  the 
■new  bank  as  reconstructed.  The  plaintiff  sued 
the  defendants  upon  their  contract. 

Held  {affirming  the  judgm,ent  of  the  Queen's  Bench 
Division),  that,  upon  the  banJe  making  default  in 
payment  on  the  agreed  date,  a  right  of  action 
against  the  defendants  was  vested  in  the  plaintiff 
to  be  indemmfied  against  her  loss,  and  this  right 
of  action  was  not  taken  away  by  any  of  the 
events  which  happened  afterwards. 

This  was  an  appeal  from  a  judgment  of  the  Queen's 

Bench  Division  (Pollock   B.   and   Kennedy  J.), 

setting  aside  an  order  of  Wiight,  J.  at  chambers, 

(a)  Beported  b;  E.  MASUT  SKfrB,  Eaq.,  Barrigt«r-»t-Law. 
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upon  a  summonB  under  Order  XIV.,  and  giving 
leave  to  the  plaintiff  to  sign  judgment. 

The  action  was  brought  to  recover  lOOOZ.  and 
interest  under  the  terms  of  a  contract  made 
between  the  plaintiff  and  the  defendants  under 
the  following  circumstances  : —  ^ 

The  plaintiff  deposited  for  a  term  of  years  with 
a  bank  at  Victoria,  Austi'alia,  called  the  Com- 
mercial Bank  of  Australia,  a  sum  of  lOOOZ.  at  4^ 
per  cent.,  which  was  repayable  on  the  19th  Api-il 
1893. 

She  then  entered  into  the  following  conti*act 
with  the  defendant  company  upon  which  the 
present  action  was  brought : 

This  policy  of  iDsnranoe  witneBaeth  that,  whereas 
Mrs.  Jeiisie  I^ne,  who  with  herexenntors,  adminiBtraton, 
asd  asaigns  is  hereinafter  called"  the  assared."  is  the 
holder  of  a  deposit  receipt  for  lOOOJ.  of  the  Commercial 
Bank  of  Anstralia  Limited,  hereinafter  called  "  the 
debtors,"  bearicf;  interest  at  the  rate  of  41.  S«.  per  cent. 
per  annnm  and  numbered  6400,  and  the  said  assured  is 
desirons  of  beinir  insnred  hy  the  above-named  corporation 
as  hereinafter  appearing,  and  there  has  been  paid  to  the 
corporation  the  sam  of  U.  3«.,  beint^  the  agreed  preminm 
for  snoh  assurance  nutil  the  25th  March  1891,  and  the 
sum  of  II,  h»,  is  the  agreed  annnal  preminm  for  the  said 
asenrance  after  the  said  March  25,  1891,  and  is  to  be 
payable  on  March  25  in  each  year ;  Xow  therefore  these 
presents  witness  that  the  corporation  do  hereby 
guarantee  to  the  ansared  the  payment  of  the  said 
principal  som  of  lOOOi.  and  interest  in  manner  following, 
namely :  (1)  The  corporation  will  pay  to  the  assured 
any  internet  on  the  said  principal  snm  which  the  debtors 
shall  not  pay  for  sixty  days  after  the  day  when 
the  same  shall  become  payable  thereonder.  (2)  The 
corporation  will  pay  to  the  assured  the  said  principal 
snm  if  the  debtors  shall  have  made  default  in  paying 
the  same.  (3)  Any  principal  money  payable  nnder  this 
policy  will  be  paid  within  three  calendar  months  after 
notice  in  writing  from  the  assured  to  the  corporation, 
requiring  the  corporation  to  pay  the  same,  and  any 
interest  payable  under  the  policy  will  be  paid  within 
one  calendar  month  after  notice  in  writing  from  the 
aasnred  to  the  corporation  requiring  the  corporation  to 
pay  the  same .  This  policy  is  issued  subject  to  the  condi- 
tions indorsed  hereon,  which  are  to  be  deemed  part  of  it. 

Indorsed  on  the  policy  were  the  two  following 
conditions : 

1.  This  policy  will  be  void  (a)  if  the  proposal,  dated 
the  23rd  April  1890,  on  the  basis  of  which  the  policy  is 
effected,  contains  any  material  statement  untrue  to  the 
knowledge  of  the  assured,  or  fails  to  disclose  any 
material  fact  within  her  knowledge  ;  (b)  if  the  assured, 
without  the  consent  in  writing  of  the  corporation, 
consents  to  any  arrangement  modifying  the  rights  or 
remedies  of  the  ossnred  against  the  debtors. 

2.  If  the  debtors  make  default  in  paying  any  principal 
or  interest  for  sixty  days  after  the  same  oagnt  to  be 
paid,  or  if  the  corporation  is  called  upon  to  pay  any 
money  under  this  policy,  the  assured  shall,  at  the 
request  and  costs  of  the  corporation,  give  to  the  corpo- 
ration all  such  information  as  she  ma;r  possess  and  the 
corporation  may  require  as  to  the  issue  of  the  said 
deposit  receipt,  and  the  circumstances  nnder  which  she 
took  out  the  same,  and  the  securities  and  rights  available 
to  the  assured,  and  shall  also,  at  the  like  request  and 
costs,^  and  opon  payment  by  the  corporation  of  the 
principal  remaining  due  upon  the  deposit  receipt  and 
mterest  to  date  of  payment,  execute  and  do  all  such 
assanmces  and  thin^  as  may  be  required  by  the  corpo- 
ration for  vesting  in  them  all  rights  of  the  assured 
against  the  debtors  and  any  property  or  person  whatso- 
ever, and  the  corporation  may  enforce  any  such  rights 
or  remedies  in  the  name  of  the  assured,  but  at  the  costs 
of  the  corporation.  If  the  assured  shall  refuse  or 
neglect  to  execute  or  do  anj  such  assurance  or  thing 
for  twenty-one  days  after  being  required  by  the  corpo- 
ration to  execute  or  do  the  same,  all  the  rights  of  the 
assured  nnder  this  policy  shall  forthwith  cease. 

On  the  4th  April  1893  the  bank  stopped 
payment. 


On  the  19th  April  the  repayment  of  the  lOOOf- 
deposited,  with  18i.  for  interest,  became  due,  but 
the  bank  made  default  in  paying  it  to  the  plaintiff. 

On  the  24th  April  the  plaintiff  gave  notice  of 
the  default  to  the  defendants. 

On  the  26th  July  this  action  was  commenced 
to  recover  from  the  defendants,  under  their 
contract,  the  amount  which  the  bank  had  failed 
to  pay  to  the  plaintiff. 

In  the  meantime,  before  the  commencement  of 
this  action,  proceedings  had  been  taken,  both  in 
England  and  in  Victoria,  for  the  winding-up  and 
reconstruction  of  the  bank. 

In  Victoria,  on  the  26tb  April,  an  order  had 
been  made  by  the  Supreme  Court  sanctioning  a 
scheme  of  arrangement  under  a  Victoiian  Act> 
the  Companies  Act  Amendment  Act  1892,  and 
on  the  2sth  April  a  winding-up  order  was  made 
by  the  same  court.  The  scheme  of  arrangement 
was  finallv  sanctioned  by  an  order  of  the  court 
on  the  Idth  June,  and  under  sect.  3  of  the  Act  of 
1892  the  scheme  then  became  binding  on  all  the 
creditors  of  the  bank. 

In  England  an  order  for  the  winding-up  of  the 
bank  was  made  on  the  18th  May.  The  scneme  of 
arrangement  was  agreed  to  at  a  meeting  of 
creditors,  and  was  sanctioned  by  an  order  of 
court  on  the  10th  Aug. 

Under  this  scheme  a  new  company  was  formed 
to  carry  on  the  business  of  the  old  bank,  and  the 
creditors  of  the  old  bank  accepted  certaiti  new 
rights  against  the  new  company  aa  reconstituted 
in  satisfaction  and  discharge  of  all  their  claims 
against  the  old  company. 

MovUon,  Q.C.  and  DanektoerU  for  the  defen- 
dants.— ^The  defendants  have  a  good  ai-guable 
defence  in  this  case.  The  contract  between  the 
plaintiff  and  the  defendants  was  one  of  surety- 
ship, the  bank  being  the  principal  debtor.  The 
rights  taken  by  the  plaintiff  under  the  scheme 
for  the  reconstruction  of  the  bank,  were  taken  in 
accord  and  satisfaction  of  her  debt,  and  her  claim 
against  the  principal  debtor  being  discharged, 
the  defendants,  as  sureties,  are  discharged  alsoi. 
[Kay,  L.  J.— In  Slater  v.  Jones  (29  L.  T.  Rep:  ^'.  & 
56 ;  L.  Rep.  8  Ex.  186)  a  composition  under  the 
Bankruptcy  Act  1869  was  held  not  to  be  an 
accord  ana  satisfaction,  though  pleadable  in  bar 
to  an  action  for  the  original  debt  brought  by  the 
creditor  before  default  by  the  debtor.]  In  that 
case  the  composition  should  be  considered  as 
taken,  not  in  respect  of  the  original  debt,  but  in 
respect  of  the  creditor's  right  to  a  dividend  in  the 
bankruptcy : 

He  Fothergill ;  Ex  parte  Carry,  43  L.  J.  153,  Bank. 
Secondly,  as  the  plaintiff  contracted  with  an 
Australian  bank  sne  must  be  taken  to  have 
known  of  the  effect  which  Victorian  law  would 
have  in  the  event,  which  has  in  fact  happened,  of 
the  Australian  bank  being  compulsorily  wound-up, 
and  a  reconstruction  of  it  being  authorised.  There- 
fore it  must  be  taken  to  be  a  term  in  her  contract 
with  the  defendants  that  in  the  event  which  has 
happened  she  would  accept  instead  of  her  deposit 
the  rights  against  the  new  bank  which  she  has 
imder  the  scheme  of  arrangement.  They  ref  eiTed 
to 

Megraih  v.  Gray,  30  L.  T.  Bep.  N.  S.  16 ;  L.  B^. 
9  C.  P.  216. 

Channell,  Q.C.  and  Walter  for  the  plaintiff- 
There  can  be  no  arguable  defence  here.    The 
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Dane  v. 

The  Mortoaob  Insueance  Coepoeation  Limited. 
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OF 

App. 

Teiy  state  of  thiuffs  which  the  policy  prorides  for, 
namely,  dofanlt  by  the  bank  in  repaying   the 

ClntiflE  her  deposit  on  the  agreed  date,  is  what 
happened,  and  is  the  ground  on  which  the 
action  is  brought.  When  that  state  of  things 
occurred  a  right  of  action  became  vested  in  the 
plaintiff.  No  ground  has  been  suggested  which 
would  take  away  from  the  plaintiff  such  a  vested 
right  of  action.  The  defendants  wish  that  a 
stipulation  should  be  implied  in  the  policy  which 
is  contrary  to  stipulations  actually  expressed  in 
it  The  reconstruction,  under  the  scheme  of 
arrangement,  cannot  affect  the  plaintiff's  right  of 
action,  nor  would  it  discharge  sureties  : 

Re  Jaeobt;  Ex  parte  Jafohs,  31  L.  T.  Eep.  N.  S. 

7i5 ;  L.  Eep.  10  Ch.  ill  j 
Xe   The   London  Chn-rtered  Banli  of  Australia,  69 

L.  T.  Eep.  N.  S.  593 ;  (1893),  3  Ch.  540. 

Danckwerta  replied. 

Lord  EsHEB,  M.R. —  In  this  case  attempts 
hare  been  made  on  behalf  of  the  defendants  to 
lead  us  into  a  discussion  upon  bankruptcy  law. 
and  also  upon  the  law  of  guarantees,  neither  of 
which  branches  of  the  law  have  anything  to  do 
with  the  present  case.  The  contract  which  we 
have  now  to  conrider  is  not  one  of  guarantee,  it 
is  a  contract  of  insurance.  The  defendants  are 
a  limited  company  — an  insurance  company,  not 
a  guarantee  company — and,  in  the  course  of 
their  business,  they  issue  policies.  The  contract 
in  this  case  begins  with  the  words,  "  This  policy 
of  insurance."  It  is  a  contract  of  insurance,  and 
it  is  subject  to  insurance  law.  By  this  contract 
the  defendants  agreed  to  pay  money  to  the  plaintiff 
upon  the  happening  of  a  certain  event ;  they  did 
not  guarantee  the  payment  of  the  money  by  some- 
one else.  That  is  the  ordinary  form  of  a  policy 
of  marine  insurance.  When  a  ship  is  insured, 
the  underwriter  pays  if  she  is  lost ;  his  liability 
to  pay  does  not  depend  on  whether  the  owner  is 
able  to  get  something  to  indemnify  himself  out  of, 
for  instance,  the  owner  of  the  ship  which  has 
caused  the  loss  of  the  insured  vessel.  The 
contract  in  this  case  begins  by  reciting  that 
■whereas  Mrs.  Dane,  thereinafter  called  "the 
assured,"  is  the  holder  of  a  deposit  receipt  for 
lOOOi.  of  the  Commercial  Bank  of  Australia,  and 
is  "desirous  of  being  insured"  by  the  defendants, 
and  that  a  premium  has  been  agreed  upon  ;  and  it 
is  then  witnessed  that  the  defendants  guarantee 
the  payment  of  the  principal  and  interest,  if  the 
hank  make  default  in  paying  the  money.  The 
effect  of  that  is,  that  the  defendant?  insure  pay- 
ment of  the  deposit  note  according  to  the  contract 
laade  between  the  plaintiff  and  the  bank.  The 
lank  agreed  to  pay  tne  plaintiff  on  a  certain  day, 
and  the  agreement  of  the  defendants  is  therefore 
*  direct  and  positive  contract  that,  if  the  bank 
should  not  pay  the  plaintiff  the  due  amount  on 
the  agreed  day,  then,  without  any  question  as  to 
suretyship,  the  defendants  would  pay  it  to  the 
plaintiff.  In  that  event,  if  it  were  not  for  the  law 
of  insurance,  the  plaintiff,  after  compelling  the 
defendants  to  pay  her  the  amount  left  unpaid  by 
the  hank  on  the  agreed  day,  would  be  allowed  to 
t^  what  she  could  out  of  the  bank ;  but  now, 
since  the  defendants  are  in  the  position  of  xmder- 
witeiB,  the  ordinary  law  of  insurance  must  be 
applied.  An  underwriter  pays  money  to  the 
Msnred  by  way  of  indemnity,  the  contract  of 
uunrauce  is   a   contract   of   indemnity,   not   a 


guarantee.  Consequently,  if  the  assured  saves 
anything  out  of  the  loss,  it  goes  to  the  underwriter, 
for,  if  this  wei-e  not  so,  the  assured  would  be  more 
than  indemnified.  That  is  an  incident  of  every 
contract  of  indemnity.  But  to  such  a  contract 
the  law  also  attaches  a  further  incident,  namely 
this,  that,  if  the  assured  is  able  to  obtain  any 
salvage  whereby  the  loss  might  be  diminished,  he 
cannot  refuse  to  try  and  obtain  it,  and  at  the 
same  time  insist  on  his  being  paid  in  full  bj  the 
undei-writer.  It  follows  from  that,  that  if  the 
assui^ed  does  not  choose  to  obtain  the  salvage 
himself,  he  is  bound  to  help  the  underwriter  to  do 
so.  In  the  present  case,  if  the  bank  had  not 
failed,  but  had  simply  refused  to  pay  the  plaintiff 
on  the  agreed  date  the  amount  that  was  due,  she 
would  not  have  been  boimd  to  bring  an  action 
against  the  bank  to  recover  the  money.  The 
object  of  the  policy  of  insurance  was  to  save  her 
that  trouble.  She  would  be  entitled  to  require 
payment  from  the  defendants,  but  then  if,  after 
they  had  paid  her,  the  bank  were  also  to  pay  her 
the  amount  due  under  the  deposit  note,  she  would 
in  such  a  case  be  bound  to  account  to  the  defen- 
dants for  the  money  she  had  received  from  the 
bank.  It  is  only  bewildering  to  try  and  argue  that 
there  ought  to  be  added  to  the  conti-act  some 
proviso  to  the  effect  that  the  defendants  are  to  be 
relieved  from  liability  under  the  policy  by  some 
law  of  Australia  with  regard  to  some  scheme  of 
aiTangement.  What  happens  in  Australia  is 
quite  immaterial  to  the  plaintiff,  so  far  as  her 
rights  under  this  policy  are  concerned.  All  that 
is  material  to  her  is  the  question  whether  the  bank 
has  or  has  not  paid  her  the  due  amount  on  the 
agi-eed  date.  If  the  bank  does  not  pay  her,  then 
any  salvage  that  can  by  any  law  be  afterwards 
recovered  must  be  recovered  by  the  defendants, 
with  the  help  of  the  plaintiff.  The  case  is  a 
simple  case  of  insurance  law,  and  I  cannot  see 
that  any  plausible  defence  has  been  made  out.  I 
may  add  moreover  that  all  that  I  have  said  is 
implied  by  the  terms  of  the  second  condition  on 
the  policy,  though,  even  if  there  had  been  no  such 
condition,  the  duty  of  the  plaintiff,  if  she  were 
paid  by  the  defendants,  to  assist  them  in 
recovering  salvage  would  still  exist.  I  therefore 
think  that  this  appeal  must  be  dismissed. 

Lopes,  L.J. — ^I  agi-ee  with  every  word  that  my 
Lord  has  said,  and  I  have  nothing  to  add. 

Kay,  L.J. — I  agree.  It  seems  to  me  immaterial 
whether  this  contract  is  one  of  insurance  or 
of  suretyship,  because,  in  either  ease,  the  moment 
the  bank  made  default  in  paying  the  plaintiff,  she 
got  an  absolute  right  of  action  against  the 
defendants,  which  has  not  been  defeated  by  any- 
thing which  took  place  afterwards.  The  facts  are 
as  follows :  The  plaintiff  deposited  money  in  the 
Commercial  Bank  of  Austi-aJia,  which  was  repay- 
able at  a  certain  agreed  date.  When  the  agi-eed 
date  arrived  the  bank  did  not  pay  her.  Nothing 
had  then  occurred  to  destroy  the  debt.  Then  the 
plaintiff  brings  this  action  against  the  defendants 
upon  a  policy,  the  terms  of  which  are  as  clear  as 
possible,  that,  if  the  bank  made  default  in  paying 
the  money,  the  defendants  would  pay  it  within  a 
certain  limited  time  after  notice  of  the  bank's 
default.  I  can  see  no  possible  answer  to  the 
claim  on  this  policy.  Supposing  that  this 
contract  with  the  defendants  were  a  guarantee, 
then,  the  bank  having  made  default,  the  right  of 
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the  plaintiff  to  recover  from  the  Btirety  would  be 
clear.  Now,  after  the  default  occurred  a  scheme 
was  made  for  the  reconstruction  of  the  bank,  and 
by  reason  of  some  Australian  Act  all  the  creditors, 
including  the  plaintiff,  were  bound  by  that 
scheme.  Thereupon  the  learned  counsel  for  the 
defendant  argued  that  under  this  reconstruction 
there  was  an  accord  and  satisfaction  for  the  debt 
from  the  bank  to  the  plaintiff,  by  which  the 
sureties,  the  defendants,  were  discharged  from 
their  liability.  That  argument  is  answered  by 
the  case  of  Slater  v.  Jones  (29  L.  T.  Eep.  N.  S.66; 
L.  Rep.  8  Ex.  186).  That  case  shows  that  by 
English  law  the  scheme  for  reconstituting  the 
bank  would  not  be  such  an  accord  and  satisf  ^ion 
as  is  contended.  Then  it  was  argued  that  there 
had  been  no  default  by  the  bank  within  the 
meaning  of  the  contract,  because  the  plaintiff, 
having  deposited  money  in  an  Australian  bank, 
must  be  taken  to  have  Known  of  the  Australian 
law  by  which  she  might  be  compelled,  in  the  re- 
construction of  the  bank,  to  accept  something 
instead  of  her  debt.  Therefore,  it  is  argued,  it 
is  to  be  treated  as  a  part  of  the  contract  that  the 
plaintiff  would  accept,  as  payment  of  the  debt  by 
the  bank,  whatever  a  majority  of  creditors  in  the 
reconstruction  might  compel  her  to  accept.  But 
even  if  that  were  so,  all  those  things  happened 
after  default  had  been  made  by  tne  bank  in 
paying  the  plaintiff  on  the  agreed  date,  and  there- 
fore, after  tne  debt  now  sued  on  hai  become  due 
from  the  defendants.  It  is  tmnecessary,  I  think, 
to  say  more  than  that  it  is  clear  that  the 
defendants  have  no  defence  whatever  to  the 
action,   and  I   therefore   agree  that  this  appeal 

fails,  and  must  be  dismissed,    j         ,  j  ■  j 

Appeal  dtgrmssed. 

Solicitors  for  the  plaintiff,  Beaumont,  Sons,  and 
Higden. 

Solicitors  for  the  defendants,  Baker,  Blaker, 
and  Hawes. 


Friday,  Dec.  1, 1893. 

(Before   Lord   Esheb.    M.R.,   Lopes   and 

Kay,  L.JJ.) 

The  Qreat  Western  Railway  Company  v. 
comhisbionebb  of  inland  reyenue.  (a) 

appeal  from   the   queen's  bench  division. 

Mevenue — Duty  chargeable — "  Conveyance  or  trans- 
fer on  sale  " — Dissolution  of  railway  company 
and  transfer  of  its  undertaking  to  another  by 
Act  of  Parliament — Duty  chargeable  on  copy  of 
Act— Stamp  Act  1891  (54  &  55  Vict.  c.  39j,  «.  54 
and  first  seliedule. 

By  the  Stamp  Act  1891  an  ad  valorem  duty  is 
payable  on  a  conveyance  or  transfer  on  safe  of 
any  property,  and  by  sect.  54  the  expression 
"  conveyance  on  sale  "  includes  every  instrument, 
and  every  decree  or  order  of  any  court  whereby  any 
property,  or  any  estate  or  interest  in  any 
property,  upon  the  sale  thereof,  is  transferred  to 
or  vested  in  a  purchaser.  By  a  private  Act  of 
Parliament  a  railway  company  was  dissolved 
and  its  undertaking  transferred  to  the  Qreat 
Western  Railway  Company,  the  Great  Western 
Company  paying  and  issuing  to  the  share- 
holders of  the  dissolved  company  a  certain 
amount  of  consolidated  guaranteed  stock  in  the 

(a)  Beportcd  by  E.  Hxnlkt  Smith,  Esq.,  BarrlMer-kt-Law. 


Great  Western  Company.  Under  the  AH  a- 
Queen's  printer's  copy  of  the  Act  was  to  be 
chargeable  with  the  same  stamp  duty  as  would  be- 
chargeable  if  the  transaction  effected  by  the- 
Act  had  been  effected  by  an  executed  instrument 
in  writing,  and  the  copy  were  the  instrument. 
Held  {affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  a  Queen's  printer's  copy  of  the  Act 
was  chargeable  vxith  an  ad  valorem  duty,  as  upon, 
a  conveyance  on  sale,  upon  the  value  of  the  stock 
in  the  Great  Western  Railway  Company  issued 
to  the  shareholders  of  the  dissolved  company. 

Appeal  fi-om  a  judgment  of  the  Queen's  Bench 
Division  (Cave  and  Wright,  J  J.),  upon  a  special 
case  stated  by  the  Commissioners  of  Inland 
Revenue  pursuant  to  sect.  13  of  the  Stamp  Act 
1891  (54  <fc  56  Vict.  c.  39). 

The  special  case,  so  fai-  as  it  is  necessary  to  set 
it  out,  was  as  follows  : — 

1.  The  Great  Western  Railway  Act  1892  (55  &. 
56  Vict.  c.  xxxiii.)  which  was  passed  on  the  28th 
June  1892,  and  intituled  "  An  Act  for  conferring 
further  powers  upon  the  Great  Western  Railway 
Company  in  respect  of  their  own  undertaking,  and 
upon  that  company  and  the  London  and  North- 
western Railway  Company  in  respect  of  under- 
takings in  which  they  are  jointly  interested,  for 
amalgamating  the  Calne,  the  Newent,  the  Ross  and 
Ledbury,  and  the  Wellington  and  Severn  Junction 
Railway  Companies  with  the  Great  Western. 
Railway  Company,  for  vesting  in  that  company 
the  powers  of  the  East  Usk  Railway  Company, 
for  vesting  the  undertaking  of  the  Ludlow  and 
CleeHiU  Railway  Company,  in  the  Great  Western 
and  London  and  North- Western  Railway  Com- 
panies, and  for  other  purposes,"  contains  recitals: 

(A.)  That  the  undertaking  of  the  Calne,  the  Newent, 
the  Boss  and  Ledbnrjr,  and  the  Wellington  and  Sevem 
Junction  Bailway  Companies,  are  nndisr  the  authority 
of  Parliament  leased  to  or  worked  by  the  Great 
Western  Railway  Company,  (in  that  Aot  and  hereinafter 
called  "  the  company '  )  and  that  the  third  schedule  to 
the  Aot  contains  in  the  first  three  oolnnins  thereof  a 
statement  of  the  partioolars  of  the  oapitala  issued  hy 
the  said  companieB  respectively'.  (B)  That  the  company 
have  nnder  the  anthon^  of  Parliament  sabscribed  for,, 
and  now  hold  by  themselves  or  their  nominees,  the 
shares,  debentures,  and  debenture  stock  of  tiie  said 
companies  specified  in  the  fourth  column  of  the  same 
Bohedole,  and  the  company  or  their  nominees  have 
also  sabscribed  for  and  noiv  hold  the  shares  and 
debentures  of  the  said  companies  mentioned  in  the  fifth 
oolnmn  of  the  same  schedule,  and  that  it  is  expedient  that 
the  said  companies  should  be  amalgamated  with  the  com- 
pany in  the  manner  provided  by  the  Act.  (C.)  That  the  East 
Usk  Bailway  Company  (in  the  Act  and  hereinafter  called. 
"the  East  Usk  Company")  were  unable  without  the 
assistance  of  the  company  to  raise  the  capital  required 
for  the  o6nstruotiQn  of  their  railway,  and  it  was  agreed 
between  the  company  and  the  East  Usk  Company  that 
the  traflSo  on  the  East  Usk  Bailway  should  be  worked 
by  the  company,  and  it  is  expedient  that  the  powers  of 
the  East  Uak  Company  shonld  be  transferred  to  the 
company.  (D.)  That  the  Ludlow  and  Clee  HLU  Bailway  is 
worked,  managed,  and  maintained  by  the  company  and 
the  London  and  North- Western  Bailway  Company  (in 
the  Act,  and  hereinafter  called  "  the  North- Western 
Company  "),  and  it  is  expedient  that  the  said  raQway 
shonld  be  transferred  to  and  vested  in  the  said 
companies ; 

and  makes  provision  in  reference  to  the  amalga- 
mation and  transfers  of  the  said  railways  and 
their  powers. 

2.  By  sect.  2  of  the  said  Act,  relating  to  the 
Incorporation  of  General  Acts,  Fart  Y.  (relating 
to  amalgamation)  of  the  Railways  Clauses  Act  1863 
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(26  &  27  Vict.  o.  92)  is,  except  -where  expressly 
varied  by  the  said  Act,  incorporated  witli  and 
forms  part  of  the  said  Act. 

3.  By  sect.  3  of  the  said  Act  relating  to  the 
interpretation  of  terms  and  expressions  used  in 
the  Act,  it  ia  provided  that  the  expression  "  the 
amalgamated  companies  "  means  and  inclndes  the 
Calne  Railway  Company,  the  Newent  Railway 
Company,  the  Ross  and  Ledbury  Railway  Com- 
pany, and  the  WeUington  and  Severn  Junction 
Railway  Company,  and  that  the  expression  "  the 
amalgamated  undertakings  "  means  and  includes 
the  undertakings  of  the  amalgamated  companies 
respectively.  These  expressions  are  similarly 
used  in  this  case. 

4.  Sects.  32  to  42  of  the  said  Act  relate  to  the 
amalgamated  companies.  The  material  sections 
are  as  follows : 

32.  Tlie  peveral  undertakings  of  the  amalgamated 
corapaniea  shall,  subject  to  the  contraots,  obligations, 
^bt(,  and  liabilitiefl  of  those  companies  respectively, 
be  amalgamated  with  and  form  part  of  the  nndertaking 
of  the  company,  snbjeot  nevertbelesa  tn  the  provisions 
of  this  Act,  and  each  snch  amalgamation  shall  take 
effect  as  on  and  from  the  first  day  of  July  1892,  and  as 
on  and  from  that  date  the  said  companies  are  respectively 
dissolved,  except  for  the  purpose  of  wiuding-np  their 
•Sails.  A  Qneen's  printer's  copy  of  this  Act  shall  be 
chaigeaUe  with  the  same  stamp  duty  as  would  be 
chargeable  if  the  transaction  effected  by  the  Act  with 
reference  to  each  of  the  amalgamated  companies  were  a 
transaction  effected  by  an  ezeruted  instrument  in 
vriting  and  the  copy  were  the  instrument,  and  that 
copy  aball,  within  three  months  from  the  date  of 
amalgamation,  or  from  the  passing  of  this  Act,  which- 
ever shall  last  happen,  be  produced  aa  such  instrnment 
to  the  Commissioners  of  Inland  Bevenue  for  their 
opinion  as  to  the  stamp  duty  chargeable  thereon,  nnder 
the  provisions  of  the  Stamp  Act  1891,  and  all  the 
provisions  of  that  Act  shall  apply  thereto  accordingly, 
except  that  the  company,  if  dissatisBed  with  the 
auessment  of  the  commissioners,  shall  not  be  required 
to  pay  duty  in  conformity  with  nuoh  assessment  as  a 
condition  of  appeal  to  the  High  Court.  Provided,  that 
in  case  of  delay  of  payment  under  the  above  exception 
the  amount  of  dnty  asset  eed  or  determined  by  the  court 
to  be  chaiKeable  shall  be  a  debt  doe  to  Her  Majesty, 
and  shall  be  paid  with  interest  thereon  at  the  rate  of 
H.  per  cent,  per  annniD,  from  the  expiration  of  the  said 
three  months  until  the  day  of  payment. 

33.  The  amalgamated  companies  shall  be  respectively 
entitled  to  all  their  revenues  np  to  and  inolnsive  of  the 
3)th  day  of  June  1892,  and  except  as  hereinafter 
luntioned  the  amalgamated  companies  shall  discharge 
aid  relieve  the  company  of  all  tneir  contracts,  obliga- 
tiosj,  debts,  and  liabilities  not  chargeable  to  capital 
accoont,  which  shall  have  accrued  up  to  the  time  of 
unalgamation. 

31.  As  from  the  time  of  amalgamation  the  shares, 
debentures  and  debenture  stocks,  mortgages,  or  bonds 
of  the  amalgamated  companies,  held  by  or  on  behalf  of 
the  company,  and  ipecified  in  the  fonrtb  and  fifth 
«oliunns  of  the  third  ichedole.to  this  Act,  shall  be,  and 
the  same  are  hereby  cancelled, 

35.  AU  mortgages  or  bonds  of  the  amalgamated 
companies  existing  at  the  time  of  amalgamation  and  not 
cancelled  by  this  Act,  shall,  dnring  the  continuance  of 
such  mortgages  or  bonds  respectively,  be  charges  upon 
the  naderteking  npon  which  such  mortgages  or  bonds 
***  iMpeotively  secnred,  but  the  company  shall  be 
liable  tor  all  interest  which  shall  accrue  thereon  after 
uM  time  of  amalgamation,  and  as  such  mortgages  or 
bonds  fall  due  they  shall  be  paid  off,  or  may  be  renewed 
ey  the  oompany,  or  the  company  may  issue  new 
>>K>(tgagei  or  bonds  in  respect  thereof,  and  all  snch 
■■^^agea  or  bonds  shall  be  charges  npon  the  under- 
tuiiig  of  the  company,  and  the  oompany  may  raise  by 
Bx^^ge  of  their  undertaking,  or  by  the  creation  of 
debestnre  stock,  all  such  sums  as  they  may  require  for 
Winir  off  mortgages  or  bonds  falling  due  as  aforesaid, 
rnvldsd   that  the  aggregate  borrowing  powers  of  the 


company  and  the  amalgamated  oompanies  be  in  no  case 
exceeded  under  the  powers  contained  in  this  section. 

36.  As  at  and  from  the  time  of  amalgamation  the 
several  holders  of  the  shares  in  the  capital  of  the 
Wellington  and  Severn  Junction  Railway  Company 
shall,  in  lien  of  and  in  exchange  for  the  shares  held  by 
them  respectively,  become  and  be  the  holders  of 
consolidated  guaranteed  stock  of  the  company  ia 
the  proportion  of  1001.  of  snch  stock  for  every  ten  shares 
of  102.  each  in  the  Wellington  and  Hevem  Junction 
Railway  Company  held  by  them. 

37.  As  at  and  after  the  time  of  amalgamation  the 
capital  which  immediately  before  the  time  of  amalga- 
mation was  the  capital  of  the  Great  Western  Bailway 
Oompany,  shall  be  increased  by  addition  thereto  in  the 
manner  and  to  the  extent  necessary  to  give  effect  to  the 
provisions  of  this  Act  with  reference  to  the  Wellin^rton 
and  Severn  Junction  Bailway  Company.  Provided 
always,  that  any  additions  to  the  Great  Western  Bail- 
way  Company's  consolidated  guaranteed  stock,  made 
under  the  authority  or  for  the  purposes  of  this  Act, 
shall  be  deemed  to  be  part  of,  and  shall  rank  pari  pasta 
with,  the  other  like  stock  of  the  company. 

5.  Sects.  43  to  48  of  the  said  Act  contain 
provisions  for  the  dissolution  of  the  East  Usk 
Company,  and  the  transfer  of  all  the  rights, 
powers,  privileges,  and  authorities  which  are 
conferred  on  the  East  Usk  Company,  whosa 
undertaking  is  to  become  after  the  transfer  pait 
of  the  undei-taldng  of  the  company. 

6.  Sects.  49  and  55  have  reference  to  the 
winding-up  of  the  Ludlow  and  Glee  Hill  Railway 
Company,  and  provide  for  the  transfer  of  the 
undertaking  upon  a  sale  thereof  to  the  company 
and  the  North- Western  Company.  The  transfer 
is  to  be  evidenced  by  a  duly  stamped  deed  of 
conveyance. 

Paragraph  7  contained  the  third  schedule  to 
the  Act,  which  shows  that  the  company  held  the 
whole  of  the  issued  capital  of  the  Newent  and  of 
the  Ross  and  Ledbury  Company,  as  well  as  of 
the  Calne  Railway  Company,  excepting  an  amount 
of  11,6002.,  and  of  the  Wellington  and  Severn 
Junction  Company  excepting  59,830Z. 

Paragraph  9  stated  that  no  agreement  in 
writing  was  entered  into  in  respect  of  the  several 
amalgamations,  but  the  company  and  each  of 
the  amalgamated  companies  passed  resolutions 
approving  the  Bill. 

The  commissioners  were  of  opinion  that  the 
copy  of  the  Act  was  chargeable  with  duty  as  a 
conveyance  or  transfer  on  sale  under  the 
Stamp  Act  1891 :  (1)  in  respect  of  the  amalga- 
mation of  the  Wellington  and  Severn  Junction 
Railway  Company,  with  an  ad  valorem  duty  in 
respect  of  the  value  on  the  1st  July  1892  of 
59,8302.  consolidated  guaranteed  stock  of  the 
Gi"eat  Western  Company,  to  be  issued  to  the 
shareholders  of  the  WellLngton  and  Severn 
Junction  Railway  Company;  (2)  in  respect  of 
the  amalgamation  of  the  Calne  Railway,  with  an 
ad  valorem  duty  in  respect  of  the  sum  of  11,6002. ; 
and  (3)  in  respect  of  the  amalgamation  of  the 
other  two  companies,  with  a  duty,  in  each  case, 
of  ten  shillings. 

The  question  for  the  consideration  of  the  court 
was,  whether  the  commissioners  had  rightly 
assessed  the  duty  payable  on  the  copy  of  the 
Act  of  Parliament. 

The  Queen's  Bench  Division  (Cave  and 
Wright,  JJ.)  were  of  opinion  that  the  Act  was 
chargeable  with  duty  as  assessed  by  the 
commissioners. 

The  Great  Western  Railway  Company  appealed. 
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Cripps,  Q.C.  and  Haldane,  Q.G.  for  the  railway 
company. — The  arrangement  in  this  case  was 
earned  out  by  an  Act  of  Parliament.  It  is  not 
in  the  nature  of  a  sale,  but  was  an  amalgamation 
of  several  companies.  There  is  no  "  conveyance  " 
hei-e,  and  the  duty  under  the  Act  is  payable  on 
"  a  conveyance."    They  referred  to 

The  Fumesa  Railway  Company  v.  The  Commissionen 
of  inland  Revenue,  10  L.  T.  Hep.  N.  S.  161 ;  23 
L.  J.  173,  Ex. 

The.4Worwey-Gen.eraZ  (Sir  Charles  Bussell,  Q.C.) 
and  Danckwert$,  for  the  Commissioners  of  Inland 
Bevenne,  wei«  not  called  upon. 

Lord  EsBEK  M.R. —  I  confess  I  share  the 
opinion  of  Cave  and  Wright,  JJ.  that  this  is  an 
extremely  clear  ease.  The  smaller  company,  as 
it  is  culed,  had  proper^  which  in  railway 
language  is  called  its  "  undertaking,"  and  there- 
foi-e  was  the  owner,  as  Wright,  J.  haa  pointed  out, 
of  several  railway  lines  and  a  great  deal  of  other 
property.  Then  a  transaction  took  pla«e  which 
18  contained  in  a  written  instrument,  namely,  in 
a  private  Act  of  Parliament.  That  Act  made  a 
transfer — noother  word  describes  the  transaction — 
of  all  theproperty  of  the  smaller  company  to  the 
Great  Western  Railway  Company.  The  Act 
does  not  in  any  way  {dter  the  Great  Western 
Railway  Company,  which  after  the  Act  had  been 
passed  remained  exactly  the  same  entity,  exactly 
the  same  corporation,  as  it  had  been  before, 
neither  greater  nor  less.  So,  by  this  instrument 
in  writing,  by  this  Act  of  Parliament,  the  property 
and  powers  of  the  smaller  company  are  transferred 
to  the  Great  Western  Railway  Company.  Now, 
this  Act  of  Parliament  has  sanctioned  the  con- 
sideration which  is  to  be  given  by  the  Great 
Western  Railway  Company  for  the  transfer  to 
it  of  the  property  of  the  smaller  company. 
The  Great  Western  Railway  Company  is  to 
give  to  the  smaller  company  or  to  the  share- 
holders of  the  smaller  company — it  does  not 
signify  which — a  certain  number  of  shares  in  the 
Great  Western  Railway.  If  such  a  transaction 
as  that  had  taken  place  between  private  persons, 
or  between  private  companies,  who,  we  must 
suppose,  would  not  require  the  authority  of  an 
Act  of  Parliament,  it  would  be  carried  out  by  an 
instrument  in  writing.  The  effect  of  the  instru- 
ment would  be  to  transfer  the  property  from  one 
party  to  the  other  for  a  certain  consideration,  and, 
wheujer  or  not  it  were  drawn  up  in  virtue  of  a 
previous  contract  of  purchase  and  sale,  its  effect 
would  be  the  same  as  if  it  were  a  conveyance 
executed  in  pui  tuance  of  a  contract  of  purchase 
and  sale.  The  substance  of  that  transaction 
would  be  the  transfer  or  conveyance  of  property 
for  a  consideration  as  though  \ipon  a  contract  of 
sale.  Now,  turning  to  the  Stamp  Act  1891,  we 
find  that  a  duty  is  payable  on  a  "  conveyance  on 
sale."  Are  those  words  iised  in  the  Stamp  Act 
to  mean  only  a  conveyance  carried  out  in 
pursuance  of  a  definite  contract  of  purchase  and 
sale,  or  ai'e  they  not  used  in  this  Act  to  mean  a 
conveyance  carried  out  as  though  upon  a  previous 
contract  of  sale?  Used  in  the  Stamp  Act  the 
words  seem  to  me  to  bear  the  latter  meaning. 
The  transaction  in  this  case  being,  in  substance, 
of  the  nature  which  I  have  stated,  it  seems  to  me 
to  come  within  the  meaning  of  the  phrase 
"  conveyance  on  sale  "  in  the  Act.  I  therefore 
think  that  this  transaction  is  directly  within  the 


Stamp  Act,  and  that  the  decision  of  tJie 
Divisional  Court  in  favour  of  the  Crown  is 
perfectly  right. 

Lopes,  L.J. — It  is  an  established  rule  in  con- 
sidering cases  of  this  kind,  namely,  whether  any 
particular  instrument  is  liable  to  duty  under  tne 
Stamp  Act,  that  the  substance  of  the  transaction 
is  alone  to  be  considered.  It  appears  to  me  that, 
looking  at  the  substance  of  this  transaction,  it  is 
a  clear  case  of  a  conveyance  on  sale.  It  was 
observed  by  Cave,  J.  that  there  is  in  this  case 
everything  that  constitutes  a  sale.  There  are  two 
parties,  one  of  whom  is  parting  with  something 
ajid  the  other  giving  something  for  it.  The 
ai-rangement  ultimately  come  to  is  then  carried 
out  and  embodied  in  an  Act  of  Parliament.  It  was 
argued  that  the  consideration,  instead  of  passing 
to  the  smaller  company,  passed  to  the  shareholders 
of  that  company.  I  fail  to  see  that  that  can 
make  any  material  difference,  or  make  that 
which,  on  the  face  of  it,  is  apparently  a  convey- 
ance on  sale  anything  else  than  a  conveyance  on 
sale.  I  think,  therefore,  that  this  appeal  should 
be  dismissed. 

Kat,  L.J. — The  Stamp  Act  1891  provides  in  the 
first  schedule  for  certain  ad  valorem  duties, 
payable  on  the  "  conveyance  or  transfer  on  sale  of 
any  property  except"  certain  stock.  Sect.  54  of 
the  Act  provides,  that  "  for  the  purposes  of  this 
Act,  the  expression  '  conveyance  on  Bale '  includes 
every  instrument,  and  every  decree  or  order  of  any 
court,  or  of  any  commissioners,  whereby  any 
property,  or  any  estate  or  interest  in  any  property, 
upon  the  sale  thereof,  is  transferred  to  or  vested 
in  a  purchaser,  or  any  other  person  on  his  behalf  or 
by  his  dii-ection."  The  Great  Western  Railway 
Company,  under  the  powers  of  a  special  Act  of 
Parliament,  has  obtained  all  the  property  and 
undertaking  of  certain  other  companies  and 
clause  32  in  the  Act,  which  enabled  them  to  do  so, 
is  as  follows :  [His  Lordship  read  it ;  see  paxa^ 
graph  4  of  the  special  case.]  Now  the  special  Act 
incorporates  Part  V.,  a  group  of  sections  headed 
"  Amalgamation,"  of  the  Railways  Clauses  Act 
1863  (26  &  27  Vict.  c.  92).  Sect.  37  of  that  Act 
provides  that "  for  the  purposes  of  this  part  of 
this  Act,  companies  shall  be  deemed  amalga- 
mated by  a  special  Act  in  either  of  the  following 
cases  .  .  .  (2)  where  by  the  special  Act  a  com- 
pany or  companies  is  or  are  dissolved,  and  the 
undertaking  or  undertakings  of  the  dissolved 
company  or  companies  is  or  are  transferred  to 
another  existing  company,  with  or  without  a, 
change  in  the  name  of  that  company."  That  is 
exactly  what  was  done  here  by  this  special  Act. 
The  property  and  undertakings  of  the  dissolved 
companies  were  transferred  to  and  vested  in  the 
Great  Western  Railway  Company  without  any 
change  being  made  in  its  name.  Now  the 
argument,  as  I  understand  it,  seemed  to  me  to 
turn  entirely  upon  the  meaning  and  effect  of  thet 
word  "amalgamation."  It  was  argued  that  in  truth 
there  was  here  a  combination  of  two  companies, 
but  the  difficulty  that  arises  at  once  is,  how  can 
there  be  a  combination  of  two  companies  one  of 
which  is  dissolved  P  That  is  impossible.  Then  it 
was  said  that  the  Great  Western  Railway  Com- 
pany, as  the  consideration  for  this  so-called 
amalgamation,  issued  stock  in  certain  proportions 
to  the  shareholders  of  the  dissolved  company,  and 
thereby    took    into   itself   the  shareholders   of 
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the    dissolTed    oompanj,    and    so    an    amalga- 
mation   was  constitated    between  the  two  com- 
panies.    Therefore,    it   was    argued,   there    was 
no  transfer  as  on  a  sale.    The  attempted  analogy 
was  this :  that,  if  two  partnerships  carrying  on 
the  same  kind  of  business  were  miited,   and  all 
their  business  and  property  thrown  into  one.  there 
would  be  no  transfer  as  on  a  sale.     To  meet  that 
argument  let  me  put  an  instance.    Supposing  in 
this  case  that  instead  of  shares  the  consideration 
for  the  transfer  or  so-called  amalgamation  had 
been  cash,  and  that  it  had  been  handed  directly 
to  the  company  before  it  was  dissolved,  for  the 
purpose   of  its  being  divided  by  the  company 
am<»i{^t    its     shuebolders.       Would     that    be 
a   sale    or   would    it   notP      It    seems    to    me 
impossible   to  say  that   it   would    not,  though 
counsel  would  not  admit  it.    I  cannot  understand 
what  a  sale  means  if  that  would  not  be  a  con- 
veyance as  on  a  sale.    It  is  to  be  observed  that 
the  Stamp  Act  1891  has    nothing  to  do  with 
contracts  or  negotiations.     It  requires  a  stamp 
upon  a  conTevance  on  a  sale,  and  a  conveyance 
on   a    sale    is    the    instrument    by    which   the 
property    is    transferred   upon    a    sale.     Now, 
m  the    case    I    have    put,    it    seems    to    me 
impossible  to  doubt  that  the  transfer  would  be  a 
tnmsfer  upon  a  sale.    Then  take  the  case,  instead 
of  the  roundabout  proceeding,  of  the  cash  being 
paid  direct  to  the  shareholders  of  the  dissolved 
convpany,  and  not  paid  to  the  dissolved  company 
to  distribute  among  its  shareholders.    What  is 
the  substantial  difference  P    I  can  see  none.    Then 
take  the  case,  which  is  this  case  a  little  altered, 
of  handing  to  the  dissolved  company  stock  in  the 
company  which  was  taking  over  the  property  for 
the  purpose  of  distribution  amongst  its  share- 
holders.   Would  not  that  be  a  sale  and  purchase  P 
Of  course  it  is  not  admitted,  but  I  cannot  see  the 
reason  why.    In   the    present    case,  instead  of 
handing  the  stock  to  the  dissolved  company  for 
distribution  by  it  among  its  shareholders,   the 
itock  has  been  given  straight  to  the  shareholders 
of  the    dissolved  company.    Substantially  that 
teems  to  me  to  be  a  purchase  and  sale  of  the 
property,  business,  powers,  and  everything  else 
that  is  involved  in  the  word  "  undertaking  "  of 
the  company  which  was  to  be  dissolved.    The 
tnmsfer   was    effected  by    this    special   Act  of 
ParUament,  and  this  Act  is  to  receive  the  same 
(tamp  which  an  instrument  in  writing,  carrying 
oat  the   same   arrangement,  would  nave   been 
mbject  to   if  the  companies  had  had  power  to 
execute  it  without  a  special  Act  of  Parliament. 
Sappoung  the  companies  had  had  that  power, 
and  the  transfer  had  been  made  without  an  Act 
of  Parliament,  one  company  would,  by  the  deed 
of  conveyance,  have  conveyed  over  the  whole  of 
its  property  to  the    other   company,  the  other 
company  paying  as  a  consideration  the  money's 
worfliin  stock,  which  it  has  practically  handed 
over  in   the  way  I    described   to    the    smaller 
company.    The  reason  why  that  has  been  treated 
ai  toe  consideration,  and  the  only,  consideration, 
is  that  all  the  debenture  stock  and  debts  of  the 
companies  transferring  belonged  to  the   Great 
Western  Railway  Company  ali-eady,  so  that  all 
that  the  Great  Western  Company  had  to  buy  was 
practically  an  equity  of  redemption,  something 
rabject  to  that  debt.    The  ad  valoretn  duty  has 
not  been  computed  on  the  debt,  but  has  been 
compnted  on  the  price  which  the  company-  has 


paid  for  what  I,  by  way  of  analogy,  call  the 
equity  of  redemption  which  it  had  to  buy.  That 
seems  to  me  perfectly  right,  and  I  think  the 
appeal  must  be  dismissed. 

Lord  EsHEK,  M.R. — I  think  that  I  ought  to 
add  that  we  cannot  distinguish  this  case  from  the 
Fumess  Railway  Company  v.  The  Commissioners 
of  Inland  Revenue  («6i  sup.).  ^^^  aumiued. 

Solicitor  for  the  appellants,  Nelson. 
Solicitor  for  the  respondents,  Solicitor  to  the 
Inland  Revenue. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Nov.  16  and  Dec.  2, 1893. 
(Before  Stiklino,  J.) 
Cozen  v.  Rowi.and.  (a) 
Power  of  appointment — General  power  of  appoint- 
ment— Appointment  by  will — Death  of  appointee 
in  lifetime  of  donee  of  power — Destination  of 
appointed  property. 

A  freehold  house  was  conveyed  to  a  trustee  to  such 
uses  as  E.  J.  should  by  deed  or  will  appoint,  and 
in  default  of  appointment  to  the  use  of  her 
husband  R.  J.,  his  heirs  and  assigns.  E.  J.  by 
her  will  devised  the  above  house  by  the  descrip- 
tion "  m,y  messuage  "  to  R.  J.  who  predeceased 
her. 
Held,  that  E.  J.  had  shown  an  intention  to  make 
the  property  her  own,  and  that  it  therefore  passed 
to  her  heir-at-lau). 
Special  case. 

By  an  indenture,  dated  the  20th  Dec.  1865,  a 
freehold  messuage  house,  formerly  known  as  18, 
now  as  35,  Stokes  Croft,  in  the  city  of  Bristol, 
was  conveyed  to  WiUiam  Rice  and  his  heirs  to 
such  uses  as  Eliza  Jones  should,  notwithstanding 
coverture  by  deed  or  wiU  appoint,  and  in  default 
thereof  to  the  use  of  William  Rice  and  his  heirs 
during  the  life  of  Eliza  Jones  upon  trust  for  her ; 
and  aiter  the  decease  of  Eliza  Jones,  and  such 
default  of  appointment  as  aforesaid  to  the  use  of 
her  husband,  Richard  Frederick  Jones,  his  heirs 
and  assigns. 

R.  F.  Jones  by  his  will,  dated  the  27th  Jan. 
1887,  devised  a  yearly  fee  farm  rent  to  which  he 
was  entitled  out  of  the  messuage  No.  35,  Stokes 
Croft,  and  certain  furniture  and  articles  therein 
unto  liis  wife  Eliza  Jones  for  her  separate  use 
absolutely.  And  he  devised  and  bequeathed  the 
residue  of  his  estate  to  the  said  William  Rioe 
upon  trust  for  sale  as  therein  mentioned,  and 
appointed  him  sole  executor  of  his  will. 
R.  F.  Jones  died  on  the  1st  March  1887. 
Eliza  Jones  by  her  will,  dated  the  21st  Dec. 
1885,  gave,  devised,  and  bequeathed  all  the  real 
chattel  and  personal  effects  whatsoever  and 
wheresoever  of  which  she  might  be  possessed  or 
entitled  to,  or  of  which  by  virtue  of  any  power  or 
authority  by  any  deed  or  will,  she  was  competent 
to  dispose  of  as  therein  mentioned.  Then,  after 
making  certain  specific  bequests  and  devises,  in 
which  she  described  the  subjects  of  the  gifts  as 
"  my  cluster  diamond  ring,"  "my  gold  watch," 
"my  gold  watch  chain  with  guinea  attached," 

(a)  Beponeil  by  W.  IvmET  Cook,  Esq.,  Baxrt«t«r-at-Lkw.  ^ 
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"mj  measnage  and  premises,  situate  and  being 
No.  11,  Hillgrove-hiQ,"  "my  five  shares  in  the 
Bristol  Waterworks  Company,"  "  my  messuage 
and  premises  No.  6,  Monbvgue-street,"  she  made 
the  following  gift :  "  1  give  and  devise  my  mes- 
suage and  premises,  formerly  known  as  No.  18, 
but  now  known  as  No.  35,  Stokes  Croft.  Bristol, 
to  my  said  husband,  Richard  Frederick  Jones, 
absolutely ; "  and  afterwards  gave  "  my  four 
several  yearly  fee  farm  rente,"  and  her  will  con- 
cluded with  a  gift  of  the  i-esidue  of  her  estate  and 
effects  after  payment  of  all  her  just  debts, 
funeral  and  testamentary  expenses,  to  her  husband 
absolutely. 

Eliza  Jones  died  on  the  1st  June  1888,  and  her 
will  waa  proved  on  the  5th  July  1888  by  W.  Rice 
and  J.  Cai-swell,  who  with  her  husband,  R.  F. 
Jones  (who  predeceased  her),  were  the  executors 
therein  named. 

The  present  trustees  of  the  will  of  R.  F.  Jones 
now  stated  to  the  court  a  special  case  for  the 
purpose  of  detei-mining  who,  upon  the  death  of 
Miza  Jones,  became  entitled  to  the  property  No. 
35,  Stokes  Croft. 

Vernon  B.  S-mitJi  for  the  plaintiffs. — Eliza 
Jones  having  sui-vived  her  husband,  the  appoint- 
ment by  her  will  was  ineffective.  The  limitation 
in  the  indenture  of  the  20th  Dec.  1865  therefore 
took  effect,  and  the  property  passed  under  the 
will  of  R.  F.  Jones : 

Re  Davixt-  TrutU,  25  L.  T.  Bep.  N.  S.  785;  L.  Eep. 

13  Eq.  163  ; 
Re  Van  Hagan ;  Sptrling  t.  Bochfort,  44  L.  T.  Eep. 

N.  S.  161 ;  16  Ch.  Div.  18  : 
Re  Ickerinaill's  Estatt :  Kinsley  T.  Ickerinnill.  17 

Cb.  Di».  151 ; 
Willonghby-Oabome  v.  Eolyoake, 48 1.  T.  Bep.  N.  S. 

152;  22  Ch.  Div.  238. 

Dunham  for  the  defendants. — The  will  of  Eliza 
Jones  is  a  good  appointment,  and  overrides  the 
limitations  in  the  indenture  of  the  20th  Dec.  1865, 
as  she  survived  her  husband,  R.  F.  Jones.  The 
defendants,  therefore,  as  her  coheirs-at-law,  are 
entitled : 

WilU)iu]}iby-Osbome  v.  Holyoaka  (ubisup.) ; 

Re  Pinide'e  Settlement,  41  L.  T.  Kep.  N.  8.  579  ;  12 

Ch.  Div.  067 ; 
Brickenden  v.  WiUiama,  L.  Eep.  7  Eq.  310 ; 
Re  Thurston  ;  Thurston  v.  Evans,  54  L.  T.  Eep. 
N.  S.  833;  32  Ch.  Div.  508. 

Vernon  B.  Smith  replied.  ^^^  ^^  ^^y 

Dee.  2. — Stiblino,  J.  stated  the  facts  and  con- 
tinued : — The  question  is  whether  the  real  estate 
conveyed  by  the  deed  of  the  20th  Dec.  1865 
passed  by  the  wiU  of  Richard  Frederick  Jones 
or  devolved  upon  the  defendants  as  the  co-heirs 
of  Eliza  Jones.  Unless  the  will  of  Eliza  Jones 
operates  as  an  appointment  in  favour  of  the 
defendants,  it  seems  to  me  that  the  title  of  the 
plaintiffs  who  claim  under  Richard  Frederick  Jones 
must  prevail ;  and  the  real  question  is,  whether 
the  will  of  Eliza  Jones  does  so  operate.  The  rule 
applicable  is  thus  stated  by  the  Vice-Chancellor 
of  Ireland  in  Be  De  Lusfs  Trusts  (3  L.  Rep.  Ir. 
232,  237)  in  a  passage  cited  with  approbation  by 
Jessel,  M.R.  in  Be  Pinide's  Settlement  (ubi  sup.), 
and  by  Fi-y,  J.  in  Willoughby-Oshome  v.  Holyoaie 
{ubi  sup.).  The  Vice-Chancellor  says:  "  The 
question  in  all  cases  of  the  class  now  before  me  is 
one  of  intention — namely,  whether  the  donee  of 
the  power  meant  by  the  exercise  of  it  to  take  the 
property  dealt  with  out  of  the  instrument  con-  i 


taining  the  power  for  all  purposea,  or  only  for  the 
limited  purpose  of  giving  effect  to  the  jHuticular 
disposition   expressed."    Where  an  appointment 
is  made  by  will  under  a  general  power  to  a  trustee 
in    favour  of    a  person  in  the   lifetime   of  the 
testator,  the  case  of   Be  Van  Hagan  {ubi  tup.) 
shows  that  the  question  becomes  one  of  resulting 
trust,  whether  the  appointed  propeity  is  real  or 
personal.    There,  however,  the  executors  were  the 
persons  named  as  trustees.  Here,  the  appointment 
made  by  the  will  of  Eliza  Jones  is  made  without 
the  intervention  of  any  trustee,  and,  consequently, 
that  case  affords  but  little  guidance  in  the  decision 
of  the  present.    It  is,  however,  established  by  the 
decisions  in  Be  Pinede's  Settlement  {uhi  sup.).  Be 
IckeringilVs  Estate,    Hinsley  v.   lekeringiu  (ubi 
sup.),  and   WiUoughby-Osbome  v.  Holyoake   (ubi 
sup.),  that  the  nile  laid  down  in  J2e  De  Lust's 
Trusts  {ubi  sup.)  may  apply,  although  the  appoint- 
ment is  not  in  the  first  instance  to  a  trustee.   The 
appointment  may  be  valid,  although  not  in  terms 
made  in  favour  of  any  individual.    If  a  testator 
were  to  make  a  will  in  such  words  as  these :  "  I 
hereby  declare  my  intention  to  exereise  all  general 
powers  of  appointment  vested  in  me,   and  my 
meaning  is  that  all  real  and  personal  property 
subject  to  such  powers  shall  go  and  devolve  as  if 
it  were  vested  in  me  at  the  time  of  my  death,"  I 
take  it  that  this  woiild  be  a  sufficient  exercise  of 
the  powers,  and  that  the  court  would,  as  regards 
personalty,  troat  the  will  as  an  appointment  to 
the  testator's  legal  personal  representatives,  and 
as  regards  realty    to   his    heir  at-law.     Having 
regard  to  what  was  laid  down  by  the  Court  of 
Appeal  in  Be  Van  Hagan  (ubi  tup.),  I  conceive 
that  no  distinction  can  be  drawn  in  this  respect 
between  a  will  dealing  with  real  estate  and  one 
dealing  with  personal  estate,  and  this  appears  to 
have   been    tne   opinion    of    Hall,    V.C.  in  Be 
IckeringilVs  Estate  (%ibi  sup.),  and  of  Fry,  J.  in 
Willoughby-Osborne    v.   Holyoake  (ubi  sup.).    It 
was  suggested  in  argument  that  the  latter  case 
was    one    where  an  appointment  was   made  to 
trustees ;    b\it    there    ai*    four    reports    of   the 
decision  (viz.,  22  Ch.  Div.  238 ;  52  L.  J.  N.  S.  Ch. 
331 ;  48  L.  T.  Rep.  N.  S.  152 ;  and  31  W.  B.  236), 
and  in  one  of  them  the  will  is  set  out  verbatim. 
I  cannot  discover  any  ground  for  such  a  contri- 
tion.   It  is  not,  of  course,  necessary  that  the 
testator  should  express  himself   in  the  precise 
terms  which  I  have  mentioned.    It  is  enough  if 
the  court  finds  an  intention  that  the  power  shall 
be  exercised,    and    that  the  property   shall    be 
treated  as  if  it  belonged  to  the  testator  himself. 
This  I  understand  to  be  expressly  laid  down  by 
Fry,  J.  at  the  conclusion  of  his  judgment  in  the 
case  of  Willoughby-Osborne  v.  Holyoake  (ubi  sup.), 
and  I  may  add  that  the  reasoning  of  the  learned 
judge  was  independent  of  the  decision  in  Be  Fan 
Hagan  (ubi  sup.).     He  was  dealing  with  the  case  of 
Hoare  v.  Osborne  (10  L.  T.  Rep.  N.  S.  258),  in  which 
Kindersley,  V.C.  held  that  a  married  woman  could 
not  make  property  her  own  by  appointing  it  by 
her  will  in  exercise  of  a  power.     He  says  this : 
"  It  appears  to  me  that  the  sound  conclusion  from 
a  win  of  that  description  is  this :  that  the  appoint- 
ment shall  operate,  but  it  shall  operate  aa  if  the 
property  had  been  her  own.    In  that  manner  I 
give  effect  to  both  the  expressed  intentions,  viz., 
the  expression  of  intention  that  it  shall  be  disposed 
of,  and  the  expression  of  intention  that  it  shall  be 
treated  as  if  it  were  her  own.    I  therefore  think 
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that  where,  as  in  the  present  wiU,  I  find  a  decla- 
ration that  the  property  is  to  be  deemed  hers,  and 
a  declaration  of  intention  to  ezei«ise  her  power  of 
appointment  there  is  nothing  to  prevent  the  pro- 
perty being  appointed  as  if  it  were  her  own." 
That  reduces  it  to  a  question  of  the  intention  of 
the  testator,  but  what  the  intention  is,  is  not 
always  an  easy  matter  to  ascertain.  [His  Lord- 
ship then  discussed  the  will  and  concluded :] 
I  think  that  under  these  circumstances  she  has 
indicated  (not  less  clearly  than  did  the  testator  in 
the  three  cases  of  Re  Pinide's  Settlement  [ubi 
tup.).  Be  lekeringilVs  Estate ;  Hinsley  v.  lekeringiU 
{ubi  tup.),  and  Willoughby-Osbome  v.  Holyodke 
{ubi  tup.),  her  intention  that  the  power  should^  be 
exercised,  and  that  the  property  which  is  subject 
to  it  should  be  deemed  hers.  In  my  opinion, 
therefore,  the  first  question  must  be  answered  in 
favoor  of  the  defendants. 

Solicitors  :  Meredith,  Roberts,  and  MiUt,  for 
Broad  and  Francis,  Bristol,;  Oeorge  Reader  and 
Co.,  for  David  Johnstone,  BristoL 


Dee.  U  and  15, 1893. 

(Before  Keeewich,  J.) 

Re  Lawbance  ;  Bowkeb  «.  Attstin.  (a) 

Solieitor — Marriage  settlement — Costs — Trustee — 

Lien. 
In  1889  A.  B.,  in  contemplation    of  niarricige, 
instructed  C.  D.  and  E.  F.,  a  firm  of  solicitors, 
to  prepare  a  settlement.     In  1891  the  solicitors 
tent  in  a  biU  of  costs  to  A.  B.,  the  bill  including 
stamp  duty  and  other  disbursements.     In  1892 
A.  B.   became  bankrupt.      The  settlement  and 
other   deeds  and    documents   remained  in   the 
hands  of  the  solicitors. 
On  summons  taken  out  by  the  trustees : 
Held,  that  the  solicitors  had  no  lien  on  the  settle- 
ment, deeds,  and  doeum,ents  in  respect  of  their 
costs. 
Order  for  delivery  up  of  the  box  containing  the 
utOement,  deeds,  and  documents,  to  the  trustees 
to  be  placed  in  a  bank. 
Is  Aug.    1889  Edward   George   Lawrance    was 
about  to  be  mai-ried  to  Lilian  Edith  Lawiunce 
(then  Lilian  Edith  Seymour),  and  he  instructed 
the   defendants,    Bicliard    Freer    Austin  _  and 
Amold  Austin,  solicitors,  carrying  on  business 
imder  the  style  of  Austin  and  Austin,  to  act  for 
him  as  his  solicitors  in  preparing  a  settlement  on 
his  marri^^.      The  trustees  of  the  settlement 
»ere  the  defendant  Richard  Freer  Austin  and  the 
plaintiffs;  and  Edward  George  Lawrance  tiuns- 
ferred  to  them  certain  debentures  and   shares, 
and  conveyed  to  them   certain  fi-eeholds  upon 
trust  for  sale.      The   settlement  also  contaiaed 
certain  policies,  and  Edward  George  Lawrance 
covenanted  to  pay  a  sum  of  10,0002.    The  trusts 
of  the  settlement  were  in  favour  of  the  husband, 
wife,  and  issue  in  ordinary  form. 

The  settlement  was  executed  on  the  3rd  Sept. 
1889,  and  the  following  day  the  mai-riage  was 
solemiiised  in  America. 

After  the  marriage  Messrs.  Austin  and  Austin 
had  Uie  settlement  and  other  documents  in  their 
custody. 

In  Jan.  1891  Messrs.  Austin  and  Austin  de- 
livered a  bill  of  costs,  891.  4g.  Id.,  to  Mr.  Lawrance, 

(«)  Bcpotted  br  FBAHCI8  E.  AoT,  E*q.,  BuTlst«r«t-L»w 


this  STun  including  the  stamp  duty  and  other 
disbursements. 

In  March  1892  Edward  George  Lawrance  was 
adjudicated  bankrupt.  Bichard  Freer  Austin  now 
wished  to  retire  fi-om  the  trust,  and  the  question 
arose  as  to  whether  Messrs.  Austin  and  Austin 
were  entitled  to  a  lien  for  their  costs,  which 
remained  unpaid. 

This  was  a  summons  taken  out  by  Frederick 
Bowker  and  Henry  Austin  Lee  against  Bichard 
Freer  Austin,  Arnold  Austin,  and  the  ofBcial 
receiver  of  the  estate  of  Edward  Greorge  Lawrance 
and  his  wife,  for  the  determination  of  the  following 
questions  :  (1)  Whether  the  trustees  of  the  settle- 
ment ought  to  raise  out  of  the  funds  subject  to 
the  trusts  of  the  settlement,  and  pay  the  defen- 
dants, Richard  Freer  Austin  and  Arnold  Austin, 
all  or  any  and  what  part  of  the  sum  of  892.  4«.  Id. 
and  interest,  claimed  by  them  in  respect  of  the 
bill  of  coste  of  Messrs.  Austin  and  Austin  in 
relation  to  the  preparation  and  completion  of  the 
settlement  and  conveyance.  (2)  That  if  and  so 
far  as  it  might  be  necessary,  it  might  be  deter- 
mined whether  the  defendants  Austin  and  Austin 
had  any  lien  on  the  settlement  and  the  convey- 
ance, and  upon  the  title  deeds  relating  to  the  pro- 
perty comprised  in  such  conveyance,  m  respect  of 
such  costs  and  interest.  (3)  That  all  proper 
directions  might  be  given  for  placing  the  box  con- 
taining the  settlement  and  other  trust  documents 
at  Lloyd's  Bank,  in  the  joint  names  of  the  trustees 
of  the  settlement. 

Renthaw,  Q.C.  and  A.  F.  Peterson  for  the  plain- 
tifPs. — The  solicitor  has  no  lien  as  against  the 
trustees.  Re  Oregson  (26  Beav.  87)  is  not  con- 
sidered good  law  now.  The  cases  of  Be  Snell  (37 
L.  T.  Bep.  N.  S.  350 ,-  6  Ch.  Div.  105) ;  Be  Mason 
and  Taylor  (10  Ch.  Div.  729) ;  Maefarlane  v.  Litter 
(58  L.  T.  Bep.  N.  S.  201 ;  37  Ch.  Div.  88);  and 
Brunton  v.  Mlectrieal  Engineering  Corporation  (65 
L.  T.  Bep.  N.  S.  746;  (1892)  1  Ch.  434)  show  that 
the  solicitor  has  no  lien. 

Warmington,  Q.C.  and  G.  P.  Macdonell  for 
B.  F.  and  A.  Austin. — Until  our  right  as  against 
the  settlor  is  satisfied,  the  trustees  rights  do  not 
begin.  We  claim  a  lien  on  the  settlement  and 
other  documente  {Be  Gregson  [ubi  sup.),  our  case 
is  different  from  the  case  of  Be  Snell  (ubi  sup.). 

Kekewich,  J. — The  absence  of  any  reported 
decision  upon  this  point  since  Re  Gregson  was 
decided  in  1858,  shows  that  it  is  one  that  really  is 
not  found  of  much  practical  importance.  Whether  • 
that  arises  from  the  generosity  of  solicitors  or 
from  another  cause  I  do  not  mow,  but  certainly 
there  is  no  case.  I  do  not  think  it  arises  from  Be 
Gregson  having  been  acquiesced  in.  My  own 
unf amiliarity  with  the  case  counts  for  nothing,  but 
it  is  strange  that  it  was  not  cited  in  Re  Snell  or  in 
Re  Mason  and  Taylor,  because  it  would  certainly 
have  been  in  point,  and  it  is  not  referred  to  by  the 
counsel  or  the  learned  judges  who  decided  those 
cases.  I  say  it  certainly  would  have  been  in  point, 
because  if  Ite  Gregson  is  a  sound  decision,  and  one 
which  ought  to  be  followed,  it  goes  to  this,  that 
the  lien  of  a  solicitor,  which  of  course  arises  out 
of  his  implied  contract  with  his  client,  extends  not 
only  to  the  client  but  to  every  pierson  claiming 
under  the  client  whether  with  or  without  valuable 
consideration,  and  then  if  that  is  the  law.  Re 
Mason  and  Taylor  and  Re  Snell  ought  to  have 
been  decided  in  a  different  way,  uzuess,  indeed. 
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you  can  infer  another  contract  from  the  conduct 
of  the  parties.  If  you  can  do  that,  then  of  course 
Greason's  case  may  be  held  not  to  apply,  though  I 
am  bound  to  say  it  seems  to  me  that  the  materials 
for  inferring  another  contract  probably  existed 
there  ajs  weU  as  in  the  other  cases.  1  have  not 
searched  all  the  books,  but  I  think  it  wiU  be  found 
that,  though  Re  Gregson  is  of  course  cited  in  the 
text  books  of  the  law  of  attorneys  and  solicitors 
(I  use  the  word  "  attorneys  "  because  some  of  the 
old  books  are  on  attorneys)  as  far  as  my  know- 
ledge goes,  it  is  very  likely  cited  as  an  authority 
without  comment  and  without  pushing  it  to  the 
extent  to  which  it  is  now  desired  to  push  it.  On 
the  other  hand,  I  have  those  two  cases  of  Re  Snell 
and  Re  Mason  and  Taylor  decided  upon  what 
seems  to  me  a  sound  princijde.  Let  us  consider 
how  a  marriage  settlement  comes  to  be  prepared, 
and  when  I  say  a  marriage  settlement  of  course  I 
mean  any  document  necessary  for  the  completion 
of  a  marriage  settlement,  any  muniments  of  title 
or  documents  of  that  kind  without  which  the 
marriage  settlement  is  not  complete,  as  for 
instance,  where  real  estate  is  conveyed  to  trustees 
in  trust  for  sale  and  to  hold  the  proceeds  of  sale 
upon  the  trusts  of  an  indenture  of  even  date.  The 
two  documents  comprise  one  marriage  settlement. 
How  does  that  come  to  pass.  The  gentleman 
instructs  his  solicitor  to  prepare  the  necessary 
documents  communicating  of  course  with  the 
solicitor  of  the  lady.  They  are  prepared  accord- 
ing to  the  course  of  the  profession  dv  the  lady's 
solicitor  and  the  gentleman  pays  all  the  costs. 
That  is  the  ordinaiy  rule.  The  trustees,  of  course, 
have  to  be  communicated  with ;  the  solicitor 
preparing  the  documents  has  to  be  put  into 
communication  with  them.  In  one  sense  they  are 
not  the  solicitor's  clients,  because  in  the  absence 
of  express  retainer,  which  I  never  saw,  they 
certainly  would  not  be  liable  for  any  costs,  but 
they  are  his  clients  in  this  sense  that  he  recog- 
nises them  as  the  persons  who  are  to  become 
entitled  to  the  property,  hold  it  upon  the  trusts  of 
the  settlement,  and  they  mast  of  course  have  the 
custodr  of  the  settlement  itself.  It  seems  to  me 
that  therefrom  the  conduct  of  the  solicitor 
accepting  that  duty  raises  an  entirely  new  con- 
tract— a  contract  that  he  will  not  enforce  his  lien ; 
that  he  will  prepare  that  document  or  assist  in  the 
preparation  of  it  for  the  benefit  of  the  trustees 
who  are,  in  the  modified  sense  I  have  mentioned, 
his  clients.  I  believe  it  is  the  solicitor's  bounden 
duty  to  tell  his  clients  and  to  tell  the  trustees  if 
he  intends  to  insist  upon  his  lien :  "  I  will 
undertake  this  duty,  I  will  see  to  the  pre- 
paration of  this  document,  to  tlie  stamping 
and  so  forth,  but  remember  I  shall  not  part 
with  it  unless  I  am  paid  my  costs."  I  do 
not  think  that  it  can  be  assumed  that  either 
the  instructing  client,  or  the  trustees  know  that 
any  such  lien  exists.  I  think  the  lien  is  incon- 
sistent with  the  position  in  which  a  solicitor  is. 
It  is  a  matter  of  regret  to  everybody  that  solicitors 
should  not  be  paid  their  costs  when  unfortunately 
there  is  a  bankrupt  client.  It  is  still  more  a 
matter  of  regret  that  they  should  not  only  not  be 
paid  their  reasonable  remuneration,  but  they 
should  be  out  of  pocket  in  respect  of  the  stamp 
duty  and  other  disbursements  which  on  a  marriage 
settlement  sometimes  are  heavy.  But  I  cannot 
go  into  that.  Whether  it  is  a  few  pounds  or  a 
very  large  sum  as  sometimes  it  is,  the  principle 


must  be  the  same.  As  I  understand  the  decisionB 
in  Re  Snell  and  Re  Mourn  and  Taylor,  where  a 
solicitor  is  acting  for  the  gentleman  and  the 
trustees,  and  the  marriage  settlement  is  all  being 
done  in  one  office,  there  being  no  independent 
solicitor  employed,  then  the  solicitor  has  a  duty 
to  perform  to  two  sets  of  persons,  and  he  mnst 
act,  and  it  must  be  assumed  that  he  does  act  so 
as  to  perform  his  duty  to  both  sets  of  persons. 
On  behalf  of  the  trustees  he  is  bound  to  see  that 
a  perfect  deed  is  completed  and  handed  over  to 
the  trustees.  Something  was  said  about  the  time 
when  the  completion  took  place.  It  is  not  neces- 
sary for  me  to  go  into  that.  When  the  settlement 
passes  into  the  property  of  the  trustees  as  dis- 
tinguished from  the  property  of  anyone  else  I 
need  not  now  consider.  It  does  certainly  become 
the  property  of  the  trustees  when  it  is  thoroughly 
completed,  so  that  they  are  entitled,  and,  in  fact, 
bound  to  lock  it  up  in  the  box  and  to  deny  access 
to  it  by  any  other  person.  If,  therefore.  Be 
Gregson  intei'fei'es  with  that,  I  think  I  am  not 
bound  to  follow  it,  but  I  am  bound  to  follow  the 
other  two  cases  which  were  decided  on  a  principle 
which  is  not  enunciated  in  fie  Gregson,  and  can 
only  be  picked  out  of  it.  I  must  follow  the  two 
cases  to  which  I  have  referred.  I  have  taken  care 
in  giving  judgment  to  avoid  resting  upon  the  fact  | 
that  one  of  the  trustees  is  a  memoer  of  the 
solicitors'  firm — I  am  not  saying  that  that  is 
unimportant — but  I  had  rather  put  my  judgment 
on  the  broader  ground,  and  therefore  I  give  my  | 
judgment  independently  of  that  fa«t.  The  result 
is  thattheieis  no  lien,  and  the  rest  follows.  It 
has  been  suggested  that  the  trustees  of  the  settle- 
ment on  the  question  asked  in  the  summons  might 
pay  these  costs  out  of  the  trust  fund.  It  is  quite 
impossible  for  me  to  accede  to  that.  If  there 
were  alien,  probably  I  might  on  a  prox>er  applica-  | 
tion  assent  to  the  trustees  paying  the  costs  in  ! 
order  to  discharge  the  lien.  I  am  not  sure  I 
sboidd  do  it  without  the  trustees,  or  somebody  to 
represent  the  cestui  que  trust.  That  I  might  or  I 
might  not  do,  but  if  they  can  get  the  deed  for  the 
benefit  of  their  cestui  que  trust  without  paying 
the  money,  I  cannot  say  that  they  ought  to  he 
generous  to  the  solicitors  with  other  people's 
money. 

Solicitors :   Surman  and  Quekett ;  Austin  i  nd 
Austin. 


Tuesday,  Jan.  16. 
(Before  Kekewich,  J.) 

TuKNBtjLL  V.  The  West    Bidinq    Athletic 
Club  Leeds  Limited,  (a) 

Company — Director — Fiduciary  character — Con- 
tract— Declaration  of  interest — Penalty — Notice 
— Injunction. 

Article  70  of  tlie  articles  of  association  of  a  eom- 
pany,  provided  that  the  office  of  any  director 
sliould  be  vacated,  if  among  other  things,  he  ecn- 
tracted  tcith  the  company,  or  toas  concerned  in 
or  particpated  in  the  profits  of  any  contract 
with,  or  work  done  for  the  company,  tciihottt 
declaring  his  interest  at  a  meeting  of  the  directors 
and  that  no  director  so  interested  should  vote 
on  any  question  relating  to  «i(ch  contract  or 
work.  The  plaintiff  was  a  director,' and  at  a 
meeting  of  the  board  on  the  14tk  April  1893,  he 

(a)  Bcportad  b;  Fhancis  £.  Adt,  E*q.,  Burlitar-M-Law. 
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informed  ike  cAatrman,  prior  to  the  commence- 
ment of  the  butiness,  that  he  was  "jointly  inte- 
rested with  M.  in  a  contract,  concerning  which 
tome  question  toaa  on  the  agenda  paper  for  dis- 
cuetion,  but  he  did  not  specify  the  precise  nature 
or  extent  of  his  interest.  The  plaintiff  took  no 
pari  tn  the  biuineu,  and  was  recorded  on  the 
minutes  as  "  neutral."  At  a  meeting  of  the 
board  on  the  11th  Aug.  1893,  no  notice  cf  which 
was  given  to  the  plaintiff,  a  resolution  was  passed 
declaring  that  his  seat  as  a  director  had  been 
vacated  under  article  70. 

On  motion,  treated  by  consent  as  the  trial  of  the 
action  : 

Held,  that  "  declare  his  interest  "  m^ant  declare  the 
nature  of  his  interest,  and  that  the  words  were 
not  satisfied  by  a  mere  declaration  that  the 
plaintiff  had  an  interest  in  the  mutter ;  but. 

Meld,  also,  that  notice  should  have  been  given  to  the 
plaintiff,  and  a  board  meeting  summoned  to  give 
him  an  opportunity  of  justifying  himself. 

Ferpetual  injunction  granted,  without  costs. 

This  was  a  motion  by  the  plaintiff,  who  claimed 
to  be  a  director  of  the  defendant  company,  for  an 
injunction  to  restrain  the  defendants,  the  directors 
of  the  company,  fi'om  excluding  him  from  any 
meeting  of  the  directora,  and  from  holding  any 
such  meetings  without  notice  to  him,  and  from  in 
any, way  interfering  with  him  in  the  discharge  of 
his  duties  as  a  director. 

The  eompany  was  registered  in  Feb.  1893,  for 
the  purpose  of  providing  an  athletic  ground  suit- 
able for  cycling,  football,  and  other  sports,  and  a 
club-honse,  with  accommodation  for  spectators. 

Article  70  of  the  articles  of  association  provided 
that,  "  the  office  of  any  director  shall  be  vacated,' 
<a)  il  he  became  bankrupt  or  suspended  pay- 
ment; (b)  if  he  was  found  lunatic ;  (c)  if  he  ceased 
to  bold  the  share  qualification  ;  (d)  if  be  absented 
himself  from  board  meetings  for  a  period  of  three 
months;  and 

(t)  If  he  oontraot  with  the  oompany,  or  be  oonoemed  in, 
or  participate  in  the  proflta  of  any  oontraot  with,  or 
vork  done  for  the  company,  without  deolaricg  hie  inte- 
nit  It  the  meeting  of  the  direoton,  at  which  each  oon- 
tnct  is  determined  on  or  work  ordered,  if  his  interest 
tbea  exista,  or  in  any  other  case  at  the  first  mretinir  of 
iiitcton  after  the  aoqniaition  of  his  interest,  and  no 
dircetor  so  interested  shall  vote  on  any  qn  estion  reUtingr 
to  anoh  contract  or  work. 

The  plaintiff  was  one  of  the  first  directors  of 
the  company  and  was  subsequently  elected  deputy 
tbairmaa. 

The  company  proceeded  to  advertise  for  tenders 
for  laying  out  a  football  ground  and  cycling 
track,  ana  ultimately  the  directors  accepted  the 
tender  of  a  contractor  named  McQuone,  of  Leices- 
ter, and  a  oontiact  with  him  was  signed  in  March 
1893. 

HcQuone  was  to  have  begun  the  work  on 
Saster  Monday,  the  3rd  April,  but  on  the  plain- 
tiff going  down  to  the  ground  that  afternoon  to 
•ee  whether  a  start  had  been  made,  he  found 
that  McQuone  had  only  a  foreman  and  nine  men 
^th  him  and  no  tools. 

_  It  tamed  out  that  McQuone  was  a  man  of  very 
limited  means,  and  could  not  find  even  his  first 
week's  wages,  so  that  the  plaintiff  himself  paid 
tbem  by  way  of  loan  to  him. 

Ultimately  it  appeared  that  the  plaintiff  and 
McQuone  arranged  to  have  a  joint  interest  in  the 
oontiact 


At  a  meeting  of  the  board  on  the  14th  April 
held  after  the  work  had  been  commenced,  and  the 
plaintiff's  agreement  with  McQuone,  the  plaintiff, 
who  was  present,  stated  at  the  outset  that,  as  he 
was  "  jointly  interested  "  with  McQuone,  his  in- 
tention was  not  to  vote  or  take  part  in  the  busi- 
ness on  the  agenda  paper,  which  was  to  pass  a 
resolution  for  payment  to  McQuone  of  an  instal- 
ment of  the  contract  price  on  the  certificate  of  the 
company's  arehitect.  Accordingly,  though  he 
remained  at  the  meeting,  he  took  no  part  in  the 
business,  and  was  recorded  on  the  minutes  as 
"  neutral." 

The  plaintiff  at  the  meeting  did  not  specify  the 
precise  nature  of  his  interest.  It  appeared  that 
he  and  McQuone  had  taken  out  a  patent  for  the 
materials  used  in  carrying  out  the  contract. 

At  board  meetings  held  subsequently  to  the 
11th  April  the  plaintiff  again  took  no  pare  in  any 
business  relating  to  the  contract. 

The  work  was  completed  in  Aug.  1893. 

On  the  11th  Aug.  a  board  meeting  was  held,  at 
which  all  the  directors  were  present  except  the 
plaintiff,  who  had  i-eceived  no  notice  of  it,  and  a 
resolution  was  then  passed  declaring  his  seat  as  a 
dii-ector  vacant  under  ai-t.  70. 

The  next  meeting  was  held  on  the  18th  Aug.  and 
the  plaintiff  being  aware  of  it,  attended,  though  he 
had  received  no  formal  summons  to  it.  Efefore 
the  business  commenced,  the  chairman  asked  him 
why  he  was  present ;  to  which  he  replied  that  he 
was  there  to  assert  his  legal  rights.  The  chair- 
man then  said  he  had  no  right  to  be  there,  as  he 
was  no  longer  a  director. 

Warmington,  Q.C.  and  Stewart  Smith  for  the 
plaintiff. — The  board  gave  no  notice  to  the  plain- 
tiff. The  plaintiff  might  have  had  a  good  expla- 
nation, and  his  office  of  director  cannot  be  decl^d 
vacant  without  his  first  being  afforded  an  oppor- 
tunity of  explanation. 

Bardsuxll  ( Walton,  Q.C.  with  him)  for  the  com- 
pany.— Under  art.  70,  the  phdntiff's  office  became 
vacated,  ipso  facto,  by  his  non-disclosure  of  the 
actual  nature  of  his  interest  in  the  contract : 

Liquidators  of  Imperial  Mercantile  Credit  Attccia- 
tion  r.  Coleman,  29  L.  T.  Bep.  N.  S.  1 ;  L.  jBep.  6 
£o|r.  A  Ir.  App.  Uas.  180. 

The  directors  were  not  bound  to  give  the  plaintiff 
notice  of  a  fact  which  he  already  knew.  The  court 
has  jurisdiction : 

Bichardton  v.  IfethUy  School  Board,  69  L,  T.  Bap. 
N.S.  308;(1893j3(Jb.  SiU. 

Kekewich,  J. — On  the  first  point  I  am  entirely 
in  favour  of  the  defendants.  It  was  settled  by 
Liquidators  of  Imperial  Mercantile  Credit  Asso- 
ciation V.  Coleman  (29  L,  T.  Rep.  N.  S.  1 ;  6 
Eng.  &  Ir.  App.  Cas.  189)  that  a  director  under 
such  a  rule  as  this  was  bound,  not  only  to  declare 
that  he  had  an  interest,  but  to  specify  what  his 
interest  was.  Lord  Cairns,  with  his  usual  inci- 
siveness,  put  the  case  as  clearly  as  words  could 
put  it,  at  page  205  of  6  Eng.  &  Ir.  App.  Cas. : 
•'  Did  he  '  de<uare,'  or,  as  that  word  impUea,  show 
clearly  his  interest  ?  His  interest  mignt  be  any- 
thing, from  the  absolute  ownership  of  the  pro- 
perty sold,  down  to  a  right  of  a  nominal  charge 
on  or  payment  out  of  it.  Did  he  then  '  declare ' 
what  his  intention  was  ?  Certainly  he  did  not. 
A  man  declares  his  opinion  or  his  intentions 
when  he  states  what  nis  opinion  is,  or  what 
his  intentions  are,  not  that   ne  has  an  opinion 
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or  that  lie  has  intentions ;  and  so,  in  my 
opinion,  a  man  declares  his  interest,  not  when 
he  states  tHat  he  has  an  interest,  but  when 
he  states  what  his  interest  is."  Mr.  Turn- 
bull  has  told  the  court,  according  to  his  own 
view  and  recollection  (and  there  has  been  no  con- 
tradiction of  it),  what  took  place.  He  did  not 
state  to  the  directors  clearly  what  his  interest 
was.  Therefore,  on  that  ground,  I  am  of  opinion 
Mr.  Tumbull  is  out  of  court.  But  it  does  not 
follow  that  what  has  happened  is  right.  It  may 
be  that,  if  the  court  grants  Mr.  Tumbull  the 
relief  he  seeks,  it  will  be  of  a  futile  character,  and 
that  it  will  be  found  that  he  has  in  fact  vacated 
bis  seat,  and  there  will  be  a  resolution  by  the 
directors  to  that  effect,  from  which  there  will  be 
no  appeal.  But  a  man  is  entitled  to  have  the 
penalties  imposed  by  articles  of  association  in- 
flicted according  to  the  letter  of  the  law.  He  is 
entitled  to  have  words  and  rules  followed  strictly. 
In  my  opinion  it  is  not  fair  and  proper,  or  within 
the  meaning  of  these  articles  of  association,  that 
a  man  should  be  turned  out  of  the  board  of 
directors  of  the  company  without  an  opportunity 
of  justifying  himself.  Here  justification  may 
have  been  possible.  Assuming  Mr.  Tumbull  did 
honestly  declare  his  interest,  and  that  the 
directors  probably  knew  what  his  interest  was, 
he  might  have  made  a  plausible  speech,  and 
might,  if  he  were  as  clever  an  advocate  as  a 
cyclist,  have  won  over  the  directors.  Mr.  Bards- 
well  argued  that  the  seat  would  be  vusant  without 
further  steps  being  taken.  Possibly  that  may  be 
the  literal  meaning  of  the  rule;  but,  in  my 
opinion,  the  fair  construction  of  it  must  be  that 
something  more  must  be  done  to  render  the  seat 
vacant ;  and  moreover  natural  justice  requires 
that  the  director  shall  have  an  opportunity  of 
saving  what  occurs  to  him  on  his  own  behalf. 
[His  Xjordship  having  read  and  commented  on  the 
clauses  of  art.  70  continued :]  I  am  not  aware 
of  the  point  having  been  precisely  decided,  but, 
having  regard  to  the  clauses  (a),  (b),  (c),  and  (d),  I 
cannot  say  the  seat  was  vacated  as  a  fact  when 
the  director  did  not  declare  his  interest.  In  my 
opinion  the  proper  course  is  to  give  notice  to  the 
director,  and  to  have  a  board  meeting  specially 
summoned  for  the  purpose  of  considering  his 
position — that  is  to  say,  the  matter  should  be 
placed  on  the  agenda,  in  order  that  the  director 
may  have  the  opportunity  of  explaining,  if  he  can, 
and  justifying  his  conduct.  The  defendants  have 
taken  the  law  into  their  own  hands  improperly, 
and  accordingly  I  must  grant  an  injunction. 
The  case  of  Richardson  v.  Methley  School  Board 
(69  L.  T.  Rep.  N.  S.  308 ;  (1893)  3  Ch.  510)  was 
cited.  It  is  not  directly  in  point,  but  it  shows 
that  the  court  has  jurisdiction  in  such  cases.  I 
will  not  declare  that  Mr.  Tumbull  is  a  director ; 
but  I  will  grant  a  perpetual  injunction  to  restrain 
the  defendants,  the  directors,  from  excluding  him 
from  any  meeting  of  the  board  and  from  holding  any 
meeting  of  the  board  without  notice  to  him,  and 
from  in  any  way  interfering  with  him  in  the  dis- 
charge of  his  duties  as  director.  Seeing  that  the 
plaintiff  has  entirely  failed  on  one  point  of  the 
case,  I  cannot  give  him  any  costs. 

Solicitors  :  Oibson,  Weldon,  and  Bilbrough,  for 
Milling  and  Compaton,  Leeds  ;  Hamlin,  Grammer, 
and  Sa7nlin,  for  B.  C.  Pulleyne,  Leeds. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  Nov.  28, 189.3. 

(Before  Wills  and  Wright,  JJ.) 

Wendon  «.  The  London  County  Council.  (a> 

Building  line  — Erecting —  Completion  by  tenant 
after  line  laid  down  of  building  begun  by  oumer 
before  —  Metropolis  Management  Act  1862 
(25  &  26  Viet.  e.  102),  «.  75. 

In  1890  the  owner  of  a  piece  of  land  laid  out  a 
road  on  it  for  building,  and  laid  down  "  the 
footings  "  of  a  house  adjoining  on  the  road,  and 
built  up  one  wall  of  it  to  a  height  of  twelve  feet. 
In  1892  he  erected  a  row  of  h<mses  ten  feet 
further  bach,  and  in  the  same  year  granted  a 
building  lease  of  the  piece  of  land  vrilh  the 
unfinished  building  on  tt  to  toe  appellant,  who 
without  obtaining  the  eotisent  in  writing  of  the 
London  County  Council,  built  up  the  hmue  to  a 
height  of  two  stories.  In  1893  the  superintend- 
ing architect  of  the  London  Coitnty  CouncU 
decided  the  general  line  of  buildings  to  be  the 
front  of  the  row  of  buHdinge  ten  feet  further  had. 

Meld,  that  an  order  of  a  metropolitan  police  magis- 
trate for  the  demolition  of  that  part  of  the  house 
which  was  built  by  the  appellant,  and  which  teat 
in  front  of  the  buildingline  was  right,  and  that 
the  building  up  by  the  appellant  from  the  already 
existing  foundations  was  "  erecting  "  within  the 
meaning  of  sect.  75  of  25  &  26  Viet.  e.  102. 

This  was  an  appeal  from  the  decision  of  one  of 
the  metropolitan  police  magistrates  by  way  of  a 
special  case  stated  in  the  following  terms : — 

This  is  a  case  stated  by  me  the  undersigned,  one 
of  the  magistrates  of  the  police-courts  of  the 
metropolis,  under  20  &  21  Vict.  c.  43,  and  42  &  43 
Vict.  c.  49,  for  the  opinion  of  the  court,  at  the 
request  of  the  appellant,  who  was  dissatisfied  with 
my  determination  in  point  of  law  upon  the  hearing  i 
of  a  summons  wherein  the  respondents  were  com- 
plainants, and  the  appellant  was  defendant. 

1.  Upon  the  hearing  of  such  summons  the 
following  facts  were  either  admitted  or  proved  in 
evidence :  (o)  Previously  to  the  month  of  March 
1890  the  owner  of  a  piece  of  land  situate  in  the 
parish  of  Fulham,  and  bounded  on  the  west  by  a 
road  called  Munster-road,  and  bounded  on  the  east 
by  a  road  called  Filmer-road,  laid  out  upon  the 
piece  of  land  a  i-oad  for  building  as  a  new  street 
forty  feet  in  width,  called  Femhurst-road,  and 
communicating  in  a  straight  line  directly  between 
the  Munster-road  and  the  Filmer-road.  (b)  In 
or  about  the  month  of  March  1890  the  owner  of 
the  piece  of  land  deposited  with  the  vestry  of 
the  parish  of  Fulham,  plans  for  the  erection  of 
twelve  shops  upon  the  piece  of  land  fronting  the 
Munster-road,  and  immediately  to  the  norUi  of 
the  Femhui-st-road.  At  the  time  of  such  deposit 
there  were  no  buildings  erected  on  the  piece  of 
land  in  or  fronting  the  Munster-road,  or  in  or 
fronting  the  Pernhurst-road,  on  either  side  there- 
of. The  site  of  the  southernmost  of  the  shops 
was  shown  upon  the  plan  as  being  on  the  north 
side  of  the  Femhurst-road,  and  immediately  at 
the  junction  of  the  road  with  the  Munster-road, 
and  such  site  is  the  same  as  the  site  of  the 
building  complained  of  in  the  summons,  and  is 
hereinafter  referred  to  as  the  site,  (e)  In  or 
about  the  month  of  Aug.  1890  the  owner  of  tihe 
piece  of  land  commenced  to  build  upon  the  site  in 

(a)  Beported  by  Huvtm  Ll.  Pbkl,  Esq.,  B«rri>tar«t-Lair. 
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acoMrdance  with  the  phm,  and  constructed  im- 
mediately between  the  site  and  the  Munster-road, 
and  immediately  between  the  site  and  the  Fern- 
hnret-i-oad  the  footings  for  the  front  and  flank 
external  walls  respectively  of  the  southernmost 
shop,  and  erected  upon  such  footings  and   im- 
mediately adjoining  and  abutting  upon  the  Fem- 
burst-road,  the  flank  wall  of  the  shop  to  a  distance 
of  thirty  feet  from  the  Munster-road  to  a  height 
of  twelve  feet  from  the  level  of  the  Femhui'st- 
road.    (d)  The  owner  discontinued  any  building 
operations  at  the  comer  of  the  Munater-road  and 
Femhurst-road,  and  portions  of  the  work  he  had 
done  there  as  above  mentioned  became  covered 
with  robbish.    Subsequently  to  the  construction 
of  the  footings  and  erection  of  the  flank  wall, 
namely,   in  or  about  the  year  18i)2,  the  owner 
erected  upon  the  north  side  of  the  Femhurst-i-oad 
a  number  of  dwelling-houses,  the  fronts  of  which 
were  erected  at  a  distance  of  thirty  feet  from  the 
centre  of  the  i-oadway  of  the  road  which  fi-onts 
were  about  ten  feet  back  from  the  front  of  the 
«aU  mentioned  in    sub-paragraph   (c)   of    para- 
gtaph  1.      (e)  In  the  month  of  July  1892  the 
owner  of  the  piece  of  land  granted  a  building 
lease  of  the  site  to  the  appeUant  who  purchased 
from  the  owner  the  footings  and  the  flank  wall, 
tmd  in  or  about  the   monUi  of  Jan.  1893  com- 
menced   building    operations,   utilising  for  that 
purpose  the  poi-tion  of    the  work  which  about 
tiro  and  a  haU  years  before  had  been  erected  by 
the  owner  as  before   described.    In  the  course 
of  these  operations  a  chimney  breast  which  had 
been  built  in  the  old  wall  was  cut  away.    At 
the  date  of   the   summons  the   shop  had  been 
carried  to  the  height  of  two   storeys,  or  about 
twenty-three  or  twenty-four  feet  from  the  level  of 
the  ground,   ajid   projected    about    ten    feet  in 
adTance  of  the  general  line  of  buildings  herein- 
after mentioned.    The  work  so  executed  by  the 
defendant  has  been  added  to  the  old  work,  that  is 
to  aay,  it   has  been  erected  upon  the  footings 
hereinbefore  mentioned,  and  upon  and  by  the  side 
<rf  the  flank  wall  hereinbefore  mentioned.     No 
portion  of  the  work  is  erected  or  built  in  advance 
of  the  flank  wall,  or  farther  in  advance  of  the 
general  line  of  buildings  hei-einafter  mentioned 
than  the  flank  wall  is  in  advance  of  such  line. 
And  on  the  date  of  the  summons  the  footings 
and  the  flank  wall  formed  part   of  the  build- 
ing complained  of   in  the    summons.    (/)  The 
consent  in  writing  of  the  London  County  Council 
had  not  been  obtained  to  the  completion  by  the 
defendant  of  the  buUding,  and  on  the  21st  March 
lii93  the  superintending  architect  of  the  council 
decided  the  general  line  of  buildings  on  the  north 
ode  of  the  Femhurst-road  to  be  the  main  fronts 
of  the  dwelling-houses  erected  thereon  as  herein- 
before stated. 

2.  In  support  of  the  summons  reliance  was 
placed  upon  the  decision  of  the  Queen's  Bench 
Dirigion  in  Nathan  (app.)  v.  Metropolitan  Board 
of  Works  (resps.) ;  a  copy  of  the  case  stated 
tWein  for  the  opinion  of  the  court,  and  a  copy 
of  the  shorthand  notes  of  the  judgment  delivei-ed 
b;  the  court  was  supplied  to  me,  and  it  was  con- 
tended upon  such  decision  l^t  any  work  executed 
^  the  appeUant  on  the  site  which  was  in  advance 
ol  the  general  line  of  buildings  in  Femhurst-road, 
«a«  prohibited  by  sect.  75  of  25  &  26  Yict.  c.  102, 
"1^  general  line  of  buildings  having  come  into 
<^ence  before  the  execution  of  such  work. 


3.  On  behalf  of  the  appellant  it  was  contended 
that  sect.  75  of  25  &  26  Vict.  c.  102,  in  no  way 
prohibited  the  appeUant  from  continuing  and 
completing  the  erection  of  a  building  commenced 
bef  OX'S  the  existence  of  any  general  line  of  biuld- 
ings  at  aU  in  Femhui-st-road,  and  that  the  decision 
of  the  Queen's  Bench  Division  in  the  case  relied 
upon  by  the  respondents  was  therefore  not  in 
point,  it  being  a  decision  merely  that  the  Metro- 
politan Board  of  Works  was  not  prevented  from 
enforcing  the  prohibition  contained  in  sect.  75  of 
the  25  &  26  Vict.  c.  102,  in  that  particular  case  by 
reason  of  the  limitation  contained  in  sect.  11  of 
11  &  12  Vict.  c.  43,  and  reliance  was  placed  upon 
the  judgments  of  the  Court  of  Appeal  in  Lord 
Auckland  v.  The  Westminster  District  Board  of 
Works  (26  L.  T.  Eep.  N.  S.  961 ;  L.  Rep.  7  Ch.  App. 
597).  It  was  further  contended  that,  assuming  the 
prohibition  contained  in  sect.  75  of  25  &  26  Vict, 
c.  102,  did  apply  to  the  appellants'  building, 
the  complaint  upon  which  the  summons  herein 
was  issued  had  not  been  made  within  six  calendar 
months  of  the  time  when  the  matter  of  such 
complaint  arose,  and  that  the  decision  of  the  court 
in  Nathan  v.  The  Metropolitan  Board  of  Works 
had  so  far  as  related  to  such  point  been  overruled 
by  the  decision  of  the  Court  of  Appeal  in  the 
London  County  Council  v.  Cross  (66  L.  T.  Hep. 
N.  S.  731 ;  61  L.  J.  160,  M.  C). 

4.  I  was  of  opinion  that  the  appellant  had  by 
the  works  erected  by  him  erected  a  building  in 
advance  of  the  general  line  of  buildings  in  the 
Fernhurst-road,  contrary  to  sect.  75  of  25  &  26 
Vict.  c.  102.  and  I  ordered  the  appellant  to 
demolish  within  one  calendar  month  so  much  of 
the  building  as  was  erected  by  him  beyond  the 
general  line  of  buildings  in  Femhurst-road,  as 
defined  by  the  superintending  architect. 

5.  The  question  for  the  opinion  of  the  court  is, 
whether  my  determination  was  right  in  point  of 
law;  if  not,  my  said  order  is  to  be  quashed,  other- 
wise it  is  to  stand. 

Sect.  75  of  the  Metropolis  Management  Amend- 
ment Act  1862  (25  &  26  Vict.  c.  102),  enacts  that 

No  building,  stractnTe,  or  erection  shall,  without  the 
conaent  in  writings  of  the  Metropolitan  Board  of  Works, 
be  erected  beyond  the  eeneral  line  of  building  in  any 
street,  place,  or  rcfw  of  houses,  in  whioh  the  same  is 
situate,  in  case  the  distance  of  such  line  of  buildings 
from  tne  hig^hway  does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  buUding  therefrom  amounts  to  or  ezoeeds  fifty  feet, 
notwithstuiding  there  baing  gardens  or  vacant  spaoes 
between  the  line  of  bnildiugs  and  the  highway,  anoh 
general  line  of  bnildings  to  bs  decided  by  the  super- 
intending arohiteot  to  the  Metropolitan  Board  of  Works 
for  the  time  being ;  and  in  ease  any  bnilding  straotore 
or  ereotion  be  erected  or  be  begun  to  be  erected  or 
raised,  without  such  consent  or  contrary  to  the  terms 
and  conditions  on  which  the  same  may  have  been 
granted,  it  shall  be  lawf  al  for  the  vestry  of  the  pariah 
or  the  board  of  works  for  the  district  in  whioh  such 
building  or  ereotion  is  situate,  to  cause  to  be  made 
eomplaint  thereof  before  a  justice  of  the  peace,  who 
shall  thereupon  issue  a  summons  requiring  the  owner  or 
oocnpier  of  the  premises,  or  the  builder  or  person 
enga#ed  in  any  work  contrary  to  this  enactment  to 
appear  at  a  time  and  place  to  be  stated  in  the  summons 
to  answer  such  complaint ;  and  If  at  the  time  and  plaoe 
appointed  in  such  summons  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  the  justice  before  whom 
the  same  shall  be  heard,  such  jnstice  shall  make  an 
o--der  in  writing  on  snoh  owner  or  oconpier,  builder,  or 
person,  directing  the  demolition  of  a,m  snoh  bnilding  or 
ereotion,  or  so  mnoh  thereof  as  may  be  beyond  the  said 
general  line  so  fixed  as  aforesaid,  within  suoh  time  as 
sneh  jnstioe  shall  consider  reasonable,  and  shall  also 
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make  an  order  for  the  payment  of  the  costs  incnned  up 
to  the  time  of  the  hearing. 

B.  Cunningham  Glen  for  the  appellant. — The 
former  owner  of  the  piece  of  land  on  which  the 
house  in  question  is  built  preserved  his  right  to 
build  on  it  bj  the  commencement  he  made  in 
1890.  It  is  not  as  if  he  had  intended  at  first  that 
the  buildinf^  line  should  be  at  the  margin  of  his 
land,  and  then  changed  his  mind  and  put  it 
further  back.  By  building  at  first  to  the  margin 
he  made  it  immaterial  where  the  line  waa  after- 
wards fixed.  Nor  does  the  change  in  the  owner- 
ship make  any  difference.  There  was  a  similar 
change  of  ownership  in  the  case  of  Lord  Auckland 
V.  Westminster  Local  Board  of  Works  (26  L.  T. 
Rep.  N.  S.  961 ;  L.  Rep.  7  Ch.  App.  597),  -which 
governs  this  case.  In  that  case,  which  was  fol- 
lowed in  Barlow  v.  Vestry  of  St.  Mary  Abbotts, 
Kensington,  and  Elsdon  (48  L.  T.  Rep.  N.  S.  348), 
it  was  held  that  where  old  buildings  have  been 
demolished  they  may  be  rebuilt  on  the  old  site, 
even  though  it  may  be  in  front  of  the  building 
line.  So  here  there  was  a  building,  though  an 
unfinished  building,  on  the  site  before  the  building 
line  was  fixed.  Even  apai-t  from  authority  it 
would  be  clear  that  what  was  not  an  offence  in  the 
first  instance  cannot  become  an  offence.  [Wbioht, 
J. — The  cases  of  London  County  Council  v.  Cross 
(66  L.  T.  Rep.  N.  S.  731 ;  61  L.  J.  160,  M.  C),  and 
Spackman  v.  Plumstead  District  Board  (53  L.  T. 
Rep.  N.  S.  157;  L.  Rep.  10  App.  Cas.  229),  show 
that  he  might  have  got  the  line  fixed  before 
beginning  to  build.] 

Avory  for  the  respondents. — The  point  has  been 
decided  by  a  divisional  court  (Mathew  and  Smith, 
JJ.),  in  the  case  of  Nathan  v.  Metropolitan  Board 
of  Works,  (a)  which  is  not  reported.    In  that  case 

(a)  It  appears  from  the  shorthand  note  of  the  jade- 
ment  in  that  oase,  irhioh  was  decided  the  Srd  Apru, 
1886,  that  the  bnildinga  oonceming  which  the  complaint 
was  made  had  been  carried  up  to  the  first  floor  before 
Jnne  1883.  In  that  month  an  application  was  made  to 
the  architect  of  the  Metropolitan  Board  of  Works  to 
determine  whether  the  proposed  bnildinga  were  within 
or  without  the  bnilding  line.*  He  decided  that  they  were 
in  advance  of  the  bnilding  line.  The  original  bailder 
soon  afterwards  absconded,  and  a  mortgagee,  eventnally 
obtainirg  conveyance  of  the  property,  arranged  in  June 
1885  with  the  appellant  that  ne  should  complete  the 
boildings  in  qnestion.  After  the  appellant  had  so  oon- 
strocted  a  portion  of  the  bnildings  (in  addition  to  the 
portion  oonstrncted  by  the  previous  bnilder),  a  summons 
was  taken  out  againat  him  under  sect.  7d  of  25  &  26 
Vict.  o.  102,  and  the  order  for  demolition  appealed 
against  was  made.  In  giving  judgment  Uatbew,  J. 
said :  "  What  was  complained  of  in  the  snmmons 
against  Nathan  was  that  of  which  Nathan  was  alleged 
to  have  been  guilty,  and  nobody  else.  If  it  were  not 
so,  it  would  be  flying  in  the  face  of  a  difficulty  which 
there  wan  no  need  whatever  for  enoounterisg,  because  I 
am  satisfied  that  under  sect.  75  such  a  complaint  is  a 
complaint  that  misht  have  been  made,  and  that  it  was 
made  1  have  no  doubt.  The  matter  of  complaint  here 
was  not  what  was  done  two  years  before,  but  what  had 
been  done  by  Nathan.  I  am  perfectly  clear  that  Jervis' 
Act  crcat-  s  no  difficalt^  in  the  way  of  the  Metropolitui 
Board  of  Works  in  this  case.  .  .  .  We  uphold  tbe 
magistrate's  order."  And  Smith,  J.  said:  "I  am  of 
tbe  same  opinion.  Hy  learned  brother  has  covered  the 
whole  ground  except  one  point  on  which  I  know  that  he 
atrrees  with  me,  and  that  is  the  meaning  of  this  order. 
What  Mr.  Marsham  decided  here  was  that  Natham  had 
been  erecting  this  structure  in  the  year  1885.  That  wag 
the  complaint  that  was  for  his  determination.  All  he 
decided  in  this  case  was  that  that  which  Nathan  put  up 
was  to  come  down.  That  is  all  I  have  to  say,  except 
that  I  entirely  agree  with  my  learned  brother. 


the  original  bnilder  had  carried  the  bmldin^ 
further  before  the  line  had  been  fixed  than  here; 
and  the  learned  judges  who  decided  it  expressly 
limited  their  decision  to  the  new  part.  The 
magistrate  has  done  the  same  in  this  case. 
[Wbioht,  J. — Are  there  not  really  two  questions 
in  this  case :  (1)  Was  it  competent  for  the  architects 
to  lay  down  the  line  without  considering  existing 
builcungs  P  (2)  Is  raising  from  old  foundations  a 
"raising"  within  the  section?]  I  submit  that 
the  first  point  does  not  arise  in  this  case.  The 
second  is  decided  by  Nathan's  case,  and  even 
apart  from  authority  would  be  dear  on  the  words 
of  the  section.  [Wills,  J. — In  Cross  v.  London^ 
County  Council  {ubi  sup.)  the  Court  of  Appeal 
seems  to  have  said  that  there  was  on  offence  as 
soon  as  it  was  apparent  what  the  builder  was 
going  to  do,  and  that  afteiwards  there  was  no 
fresh  offence.]  Here  there  was  no  question  of 
time  as  there  was  in  that  case.  Moreover  in  that 
case  the  appellant  and  the  orinnal  buUder  were 
the  same  person.  [Wills,  J. — Surely  the  present 
tenant  has  all  the  rights  of  the  original  ouilder 
for  the  purposes  of  this  case  P]  The  cases  clearly 
show  that  the  line  can  be  certified  after  bnildings 
have  been  ei-ected,  which  will  be  in  front  of  it. 
Lord  Auckland's  case  (ubi  sup.)  has  no  bearing  on 
this  case.  It  only  shows  that  where  there  has 
been  an  old  building  line,  and  whei-e  houses  have 
been  pulled  down,  yon  cannot  prevent  any  of 
those  houses  from  being  rebuilt.  Here  it  is  clear 
that  the  architect  not  only  considered  all  the 
houses,  but  had  the  appellant  before  him. 

B.  Cunningham  Glen  in  reply. — There  has  been 
no  attempt  to  evade  the  Act  in  this  case.  Tbe 
facts  are  not  the  same  as  in  Nathan's  case.  There 
the  plan  shows  that  from  the  first  there  must 
have  been  a  building  line,  so  that  from  the  first 
there  was  an  offence.  Here  there  was  no  offence 
when  the  building  was  commenced.  The  words 
in  the  section  as  to  erecting,  beginning  to  erect  or 
raising,  are  only  intended  to  prevent  the  hardship 
of  a  man's  being  obliged  to  complete  the  house 
before  proceedings  can  be  taken  against  him. 
Lord  Aiuikland's  case  (u&i  sup.)  shows  that  wheie 
there  is  no  vacant  ground  built  on  there  is  no 
offence. 

WiLM,  J. — I  do  not  myself  profess  to  under- 
stand all  the  decisions  which  have  been  died  to 
us.  I  should  follow  most  loyally  the  authority  of 
The  London  County  CouncU  v.  Cross  (ubi  sup.), 
wherever  it  governs  the  case ;  but  to  say  that  I 
understand  the  reasoning  of  that  case  would  be 
untrue,  because  I  do  not.  Except  upon  the  very 
narrowest  view  of  the  case,  namely,  that  it  is  a 
decision  upon  what  the  meaning  of  the  word 
"ei-ecting"  is,  and  not  upon  the  whole  scope  of 
the  section,  I  do  not  understand  it.  I  do  under- 
stand it  ux>on  that  view.  I  should  have  thought 
that,  if  it  was  contrary  to  the  Act  to  raise  a 
building  so  as  to  make  it  project  beyond  the 
building  line,  then  every  stone  that  is  pat  upon  a 
wall  for  that  purpose  is  a  fresh  act  in  contraven- 
tion of  the  statute,  and  constitutes  a  fresh 
offence ;  but  a  different  view  seems  to  have  been 
taken  in  that  case,  and,  of  course,  whenever  that 
question  arises  I  shall  certainly  follow  it.  But 
not  being  able  to  understand  Uie  decision  suffi- 
ciently to  apply  it  to  the  present  case,  I  think  the 
wisest  course  is  to  look  simply  at  what  the  Act  of 
Parliament  says,  and  to  be  guided  by  that.    Now 
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the  Act  of  Parliament  Bays  that  it  shall  be  an 
offence  to  erect  a  boildine  m  front  of  the  building 
line  as  ascertained  by  the  architect,  and  it  goes 
on  further  to  eay,  elucidating  this,  that  if  the 
owner    shall    cause    any  bmMing    structure    or 
erection  to  be  erected  or  begun  to  be  erected  or 
raised  without  the  licence  of  the  county  council, 
the  offence  shall  be  complete,  and  an  order  may 
be  made  upon  him  to  pull  it  down.    What  is  that 
but  saying  that   "erecting"  in  the  first  clause 
oorers  not  only  "erecting"  in  its  fullest  sense, 
but  ooyets  erery  act  of  beginning  to  raise,  and 
that  every  act  which  is  a  beginning  to  raise  or  a 
raising  of   a  structure,  which,  when  raised,  will 
inoiect  beyond  the  line  which  has  been  laid  down, 
shall    be  an  offence.      In   this    case,  what  has 
happened  is  this  :  The  predecessor  in  title  of  the 
appeUant  here,  the   person  against  whom  these 
proceedings  were  taken  in  the  police-aourt,  had 
partly  built  a  building  outside  of  what  has  since 
become  the  building  line,  and  that  having  been 
erected  there  at  the  time  that  it  weis  lawful  to  do 
it,  it  cannot  be  ordered  to  be  pulled  down.    But 
then  the  present  appellant  after  having  bought 
the  property  in  that  condition,  proceeded  to  raise 
the  waUs  and  to  build  iroon  uiem,  and  in  the 
meantime  he  had  himsell  or  his  predecessor  in 
title — to  my  mind  it  is  quite  immaterial  which, 
because  I  cannot  believe  that  rights  of  this  kind 
are  affected  by  the  question  as  to  into  whose 
hands  the  property  has  passed — but  somebody  in 
the  meantime  after  these  walls  had  been  put  up 
and  before  they  were  raised,  created  a  definite 
frontage  line  which  the    survevor  had  adopted, 
looking  to  the  situation  and  position  of  the  houses 
in  the  street;  and  therefore  at  that  time  there 
was  a  building  line  ascertained  by  the  architect. 
Then  that  being  so,  after  that,  the  present  appel- 
lant proceeds  to  raise  his  building.    It  seems  to 
me  that  he  has  brought  himself  within  the  words 
of  the  Act.    1  cannot  teU  whether  it  is  a  hardship, 
or  whether  it  was  a  thine  which  ought  to  have 
lieen  or  ought  not  to  have  Deen.   There  are  plenty 
of  hardships  from  one  point  of  view  in  modem 
legislation,  plenty  of  cases  in  which  the  rights  of 
private  property  are  interfered  with  on  what  are 
considered  to  be  (by  the  only  authority  who  is 
competent    to  say  how  it  shall  be)  very  great 
pnbfic  grounds  of  general  health,  convenience  or 
ntility,  and  people  must  submit  to  these  diminu- 
tions of   their  private  rights.    It  seems  to  me 
therefore  the  magistrate  was  right,  and  I  should 
«7,  looking  to  the  words  of  the  Act,  unless  some 
iMoad  is  made  upon  them  by  the  decision  I  have 
quoted  (I  do  not  think  there  is),  he  could  not  do 
otherwise  than  say,  inasmuch  as  the  appellant 
lias    raised    walls    even    though    based     upon 
•tmctnres  which  had  already  l^en  brought  to  a 
ewtain  stage,  and  the   raised  parts  do  project 
Kyond  this  line,  that  those  raised  parts  for  which 
l>e  is  responsible  must  come  down. 

Wkight,  J.— In  1890  there  was  a  street  laid 
ont  for  building,  without  any  buildings  in  it,  by 
the  appellant's  lessor.  The  appellant's  lessor  put 
^P  a  blank  wall  at  one  end,  and  put  in  the 
wo&igs  of  one  or  more  houses  without  raising 
those  footings  above  the  ground.  In  doing  that 
1  do  not  think  he  established  any  building  line  at 
»!•  He  did  nothing  more  until  the  early  pai-t  of 
1892.  In  the  early  part  of  1892  on  a  different 
piirt  of  the  ground  he  built  a  number  of  houses 
•tanding  further  back,  and  completed  them,  and  ^ 


by  doing  so  I  think  he  ci-eated  a  building  line 
wliere  there  was  none  created  before.  Having 
created  that  building  line  in  July  1892  he  leased 
to  the  appellant,  and  in  Jan.  1893  the  appellant 
built  up  nouses  on  the  footings  which  his  lessor 
had  left  three  years  before,  or  nearly  three  yeai-s 
before.  I  give  no  opinion  as  to  what  would  have 
happened  if  the  appellant's  lessor  instead  of 
putting  in  mere  footings  had  built  up  a  floor 
above  the  ground  .  It  may  be  that  even  then — 
even  if  he  had  built  up  to  a  second  floor —  it  would 
have  been  within  the  words  of  the  Act  as  to 
raising  the  building  beyond  the  general  line.  He 
had  nothing  in  but  the  footings.  It  seems  to  me 
under  those  circumstances,  the  act  of  the  appel- 
lant in  erecting  buildings  on  those  footings  after 
a  general  line  had  been  established  by  his  own 
lessor  in  the  early  part  of  1892,  is  a  violation  of 
the  Act,  and,  under  these  circumstances  Had 
judgment  was  right.  ^^^^  di»mis»ed. 

Solicitors  for  the  appellant,  Newman,  Paynter, 
and  Co. 
Solicitor  for  the  respondente,  W.  A.  Blaxland. 


Jan.  16, 17,  and  22. 
(Before  Mathew  and  Collins,  JJ.) 
Be  An  Abbitbation  between  the  London 
County  Council  and  the  London  Stbeet 
Tbahwats  Company,  (a) 
Tramwaye — Purchase    of    undertaking    by    heal 
authority — Principle  of  vabiation —  Value  with- 
out allowance  for  past  or  future  profits — London 
Street  Tramways  Act  1870  (33  <fc  34  Viet.  c.  171). 
The  London  Street  Tramways  Act  1870  provides 
by  sect.  44  that  the  London  County  Council  may 
within   six  numtha  after  the  expiration  of  a 
period  of  tweniy-one  years  from  the  passing  of 
this  Act  loith  the  approval  of  the  Board  of  Trade 
by    notice    in   writing   require    the    tramway 
company   to  seU,  and  thereupon  the  company 
shall  sell  to  them  their  undertaking  upon  terms 
of  paying   the    then    value    {exclusive    of  any 
allowance  for  past  or  future  profits  of  the  under- 
talcing,  or    any  compensation  for    compulsory 
sale,  or  other  consideration  whatsoever)  of  the 
tramway,    and    all     lands,    buildings,    works, 
■materials,   and  plant  of  the  company,  suitable 
to,  or  used  bg  them  for  the  purposes  of  their 
undertaking;    sxich  value  in  case  of  dijference, 
to  be  determined  by  a  referee  to  be  appointed 
a*  therein  mentioned. 
In  an  arbitration  under  tlie  above  provision  the 
referee  refused  to  take  into  consideration  evidence 
of  the  actual  profits  made  by  the  company  from 
traffic  on  the  tramways,  or  of  the  rental  value 
of  the   tramways  considered  as  let,  or  capable 
of  being  let  to  a  tenant. 
Held,  that  the  referee  was  wrong,  as  the  value 
should  be   assessed  by  ascertaining  the  rented 
value  of  the  undertaking,  and  not  by   taking 
the  cost  of  construction  less  depreciation. 
This  was  an  application  that  an  award  might  be 
set  aside,  or  that  the  matter  of  the  award  might 
be  referred  back    to    the  arbitrator  for  his  re- 
considei-ation    and    determination,     with     such 
directions  thereon  as  the  court  might  think  fit 
to  give. 

(a)  Beportcd  by  W.  B.  Hoksfall,  Eaq.,  BwrlneMit-Law. 
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The  London  Street  Tramways  Act  1870  (33  & 
34  Vict.  c.  171,  enacts  : 

Sect.  3.  The  expression  "th«  tramways"  or  "the 
nndertakiog  "  Bhall  mean  the  tramways  and  works  and 
nndertakinp  by  this  Act  authorised,  or  any  part  thereof. 

Seot.  44.  The  Metropolitan  Board  of  Works  may,  if 
by  resolution  passed  at  a  special  meeting  they  so  decide, 
within  six  months  after  the  expiration  of  a  period  of 
twenty-one  years  from  the  passing  of  this  Act,  and 
within  six  months  after  the  expiration  of  every  anb- 
gpqnent  period  of  seven  years,  or  within  three  months 
after  any  order  made  by  the  Board  of  Trade  under 
either  of  the  two  next  preceding  sections,  ~with  the 
approval  of  the  Board  of  Trade,  by  notice  in  writing 
reqnire  the  company  to  sell,  and  thereupon  the  company 
shall  sell  to  them  their  undertaking,  npon  terms  of 
paying  the  then  value  (exclusive  of  any  allowance  for 
past  or  future  profits  of  the  undertaking,  or  any  com- 
pensation for  compulsory  sale,  or  other  consideration 
whatsoever)  of  the  tramway,  and  all  lands,  buildings, 
works,  materials,  and  plant  of  the  company,  suitable  to 
and  used  by  them  for  the  purposes  of  their  undertaking, 
such  valne  to  be,  in  case  of  difference  determined  hy  an 
engineer  or  other  fit  person  nominated  as  referee  by  the 
Board  of  Trade  on  the  application  of  either  party,  and 
the  expenses  of  the  reference  to  be  borne  and  paid  as 
the  referee  directs ;  and  when  any  such  sale  has  been 
made,  all  the  rights,  powers,  and  aathorities  of  the 
company  in  respect  to  the  undertaking  sold,  or,  where 
any  order  has  been  made  b^  the  Board  of  Trade  under 
eitner  of  the  next  preceding  sections,  all  the  rights, 
powers,  and  authorities  of  the  company,  previous  to  the 
making  of  such  order  in  respect  of  the  undertaking 
sold,  shall  be  transferred  to,  vested  in,  and  may  be 
exercised  by  the  Metropolitan  Board  of  AYorks  in  like 
manner  as  if  that  board  bad  been  authorised  by  this 
Act  to  construct  the  tramways,  and  had  been  named  in 
this  Act  instead  of  the  company. 

By  the  Local  Goverament  Act  1888  (51  &  52 
Vict.  c.  41),  the  powers,  duties,  and  liabilities  of 
the  Metropolitan  Board  of  Works  were  trans- 
ferred to  the  London  County  Council. 

The  London  County  Council  having  under  the 
above  provisions  given  notice  in  wi-iting  to  the 
London  Street  Tramways  Company  that  they 
required  them  to  sell  to  the  County  Council 
the  tramways  and  works  and  undertaking  autho- 
rised by  the  London  Sti-eet  Tramways  Act  1870, 
the  Board  of  Trade  appointed  a  referee  to  deter- 
mine the  value  thereof. 

The  referee  upon  the  11th  March  1893  made 
his  award,  the  material  part  of  which  was  as 
follows : 

And  whereas  in  the  course  of  the  proceedings  before 
me,  the  tramways  company  proposed  to  tender  evidence 
of  the  actual  profits  made  by  them  from  traffic  on  the 
purchased  tramways,  and  stated  that  the  object  nf  such 
evidence  was  to  arrive  at  the  valne  of  the  tramways  by 
taking  a  certain  nnmber  of  years  purchase  of  the  profits 
to  be  shown  by  such  evidence,  and  the  County  Council 
gave  notice  of  objection  to  such  evidence,  on  the  e^^onnd 
that  having  regard  to  the  terms  of  the  London  Street 
Tramways  Act  1870,  the  referee  was  prohibited  from 
taking  past  profits  into  consideration  for  the  purposes 
aforesaid,  and  I  refused  to  receive  such  evidence  on  the 
gronnd  that  the  terms  of  the  said  Act,  and  of  the  instru- 
ment by  which  I  was  appointed  referee  did  not  authorise 
or  permit  me  to  adopt  a  method  of  valuation  based  on 
years'  purchase  of  profits.  And  whereas  in  the  subsequent 
oonrse  of  the  said  proceedings  the  Tramways  Company 
tendered  evidence  to  show  the  rental  valne  of  the  pur- 
chased tramways  considered  as  let,  or  capable  of  being 
let  to  a  tenant,  and  stated  that  the  object  of  such 
evidence  was  to  arrive  at  the  value  of  the  purchased 
tramways,  "exclusive  of  any  allowance  for  past  or 
fntnre  profits  of  the  undertaking,"  within  the  meaning 
of  seot.  44  of  the  London  Street  Tramways  Act  1870, 
and  the  County  Council  objected  to  such  evidence,  but 
I  admitted  the  same,  subject  to  such  objection  as  might 
be  taken  on  its  being  shown  by  cross-examination,  or 
further  evidence  that  the  proposed  mode  of  arriving  at 
a  valne  by  means  thereof,  involved  an  allowance  for 


past  or  fntnre  profits  of  the  undertaking,  and  on  mtA 
evidence  and  oroas-ezamiaation  being  completed,  and 
such  objection  taken.  I  have  abstained  from  taking 
such  evidence  into  consideration,  in  arriving  at  ^e 
value  hereby  awarded,  on  the  ground  that  the  mode  of 
valuation  to  which  such  evidence  was  directed  involves 
an  allowance  for  past  or  future  profits,  within  the  mean- 
ing of  the  said  section.  And  whereas  the  County 
Council  tendered  evidence  to  show  the  opinion  of  expert 
witnesses  as  to  the  proper  cost  of  oonstraotion  of  the 
purchased  tramways,  and  the  depreciation  of  snoh  valne 
by  oomparing  the  condition  at  the  time  of  sale  and 
purchase  with  the  condition  when  newly  oonstmoted, 
and  st«ted  that  the  object  of  such  evidence  was  to 
arrive  at  the  value  on  the  basis  of  cost  less  depreciatioE, 
and  the  tramways  company  objected  to  such  evidence, 
on  the  ground  that  evidence  of  the  cost  of  oonstruction, 
either  with  or  without  depreciation,  was  admissible  for 
the  purpose  of  ascertaining  the  value  according  to  the 
tme  intent  and  meaning  of  sect.  44  of  the  London  Street 
Tramways  Act  1870,  but  I  admitted  such  evidence  as 
giving  information  which  I  might  properly  take  into 
consideration  in  determining  the  value  within  the  mean- 
ing of  the  said  section  under  the  circumstances  afore- 
said  I  determine  and  award  that  the  sain 

of  64,5401.  is  the  value  of  the  purchased  tramways  and 
the  works  thereof,  exclusive  of  any  allowanoe  for  past 
or  future  profits  of  the  undertaking,  or  any  compensa- 
tion for  compulsory  purchase  or  other  consideration 
whatever,  except  the  consideration  of  the  value  to  the 
tramways  company  or  to  the  County  Council,  measured 
by  what  it  would  cost  either  the  tramways  oompany 
or  the  County  Council  to  establish  the  purchased  tram- 
ways if  such  tramways  did  not  now  exist,  but  taking 
into  account  a  proper  deduction  in  respect  of  deprecia- 
tion, and  accordingly  I  determine  and  award  that  the 
value  of  the  purchased  tramways,  and  of  all  lands, 
boildings,  worln,  materials,  and  plant  of  the  Tramways 
Company,  suitable  to  and  used  by  them  for  the  pur- 
chased tramways  is  the  sum  of  64,5401.,  and  that  such 
sum  forms  the  "  then  value  "  of  the  premises,  within 
the  meaning  of  sect.  44  of  the  London  Street  Tramways 
Act  1870. 

It  vras  now  sought,  on  behalf  of  the  London 
Street  Ti-amways  Company  to  set  aside  his  award, 
on  the  ground  that  the  referee  ought  to  have 
taken  into  consideration  the  evidence  as  to  the 
rental  value  of  the  tramways,  and  the  evidence  as 
to  the  profite  made  from  the  traffic,  and  should 
not  have  based  his  award  upon  the  evidence  as 
to  the  cost  of  construction,  either  with  or  without 
depreciation. 

Sir  iJ.  Webster,  Q.C.,  Cripp$,  Q.C.and  H.  Sutton 
appeared  for  the  London  Street  Tramways  Com- 
pany. 

Finlay,  Q.C.  and  Freeman  for  the  Londov 
County  Council. 

The  argumente  appear  fully  from  the  judgments 
of  the  Court. 

Jon.  22. — Mathew,  J. — This  is  a  motion  to  set 
aside  or  to  send  back  an  award  made  by  an  arbi- 
trator under  sect.  44  of  33  &  34  Vict.  c.  171.  By 
the  terms  of  the  section,  to  which  I  wUl  presently 
refer,  the  arbitrator  was  appointed  to  determine 
the  price  at  which  the  London  County  Council, 
in  succession  to  the  Meti-opolitan  Board  of  Works, 
was  to  take  over  certain  ti-amways  belonging  to 
the  company,  and  in  the  course  of  the  arbitration 
a  dispute  arose  as  to  the  meaning  of  the  section, 
and  as  to  the  mode  in  which  the  valuation  of  the 
undertakingto  be  transferred wastobeascertained: 
the  company  contending  that  the  valuation  was 
to  be  arrived  at  in  the  ordinary  way  with  reference 
to  such  trndertakings,  namely,  by  arriving  at  the 
rental,  and  capitalismg  the  rental.  On  the  other 
hand,  it  was  said  by  uie  London  County  Council 
that  the  meaning  of  the  section  was  that  the 
valne  was  to  be  ascertained  bv  arrivinp'  at  the 
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cost  of  construction,  less  depreciation.  The 
difference  between  the  two  figures  was  a  very 
large  sum,  and  the  case  therefore  is  one  of  great 
as  well  as  of  general  importance.  Now  sect.  44, 
after  providing  for  dealing  with  two  other  cases 
referred  to  in  sects.  42  and  43  of  the  Act,  goes  on 
to  pro\-ide  with  reference  to  the  tramway  of  this 
particular  tramway  company,  that  alter  the 
expiration  of  tw«ity-one  years  from  the  passing 
of  the  Act,  and  within  three  months  after  an 
order  made  by  the  Board  of  Trade  under  either 
of  the  two  preceding  sections,  the  Metropolitan 
Board  of  Works,  now  represented  by  the  London 
County  Council,  may,  by  notice  in  writing,  require 
the  company  to  sell,  and  thereupon  the  company 
shall  sell  to  them  their  undertaking  upon  terms 
of  paying  the  then  ralue  (exclusive  of  any  allow- 
ance for  past  or  future  profits  of  the  undertaking, 
or  any  compensation  for  compulsory  sale  or  other 
consideration  whatsoever)  of  the  tramway,  and 
all  buildings,  works,  materials,  and  plant  of  the 
company,  suitable  to  and  used  by  them  for  the 
purposes  of  their  undertaking,  the  value  in  case 
of  difference  to  be  ascertained  by  arbitration. 
The  section  then  goes  on  to  provide :  "  And  when 
any  such  sale  has  been  made,  all  the  rights, 
powers,  and  authorities  of  the  company  in  respect 
of  the  undertaking  sold,  or  where  any  order  has 
been  made  by  the  Board  of  Trade  under  either 
of  the  next  preceding  sections,  all  the  rights, 
powers,  and  authorities  of  the  company  previous 
to  the  making  of  such  order  in  respect  of  the 
undertaking  sold,  shall  be  transferred  to,  vested 
in,  and  may  be  exercised  by  the  Metropolitan 
Board  of  Works  in  like  manner  as  if  the  board 
had  been  authorised  by  this  act  to  construct  the 
tramways,  and  had  oeen  named  in  this  Act 
instead  of  the  company."  Now,  the  differences 
that  arose  before  the  arbitrator  are  set  forth  in 
the  preamble  to  his  award  [His  Lordship  then 
read  so  much  of  the  award  as  is  set  out  above.] 
Now  the  question  for  us  is  whether  the  arbitrator 
was  right  in  rejecting  the  evidence  offered  by 
the  company,  and  acting  upon  the  evidence,  as 
his  award  shows  that  he  did,  tendered  by  the 
London  County  Council.  We  have  to  ascertain 
the  meaning  of  this  section  which  has  given  rise 
to  this  difficulty.  It  certainly  is  not  easy  to 
construe,  and  we  must  therefore  examine  its 
terms  critically.  The  phraseology  used  is  this : 
the  company  may  be  required  to  sell,  and  there- 
upon the  company  shall  sell  to  the  Council 
their  undertaking.  The  word  "  sell "  is  very 
important.  The  word  "  sell "  implies  buying 
and  selling,  and  buying  implies  eqimlity  of  con- 
sideration. If  the  council  be  right  here  the  com- 
pany is  selling  a  great  deal  more  than  the  council 
buy,  and  there  is  no  equality  in  the  transaction. 
"  Thereupon  Che  company  shall  sell  to  them  their 
undertaking  upon  term  s  of  paying  the  then  value  " 
— "  paying,"  obviously  as  it  seems  to  me  for  what 
has  been  sold,  "the  then  value" — value  to  whom? 
Value  of  course  to  the  vendors.  Omitting  the 
words  in  brackets,  the  section  reads:  "paying 
the  then  value  of  the  tramway."  Now  by  aect.  a 
of  the  Act  "  tramway  "  is  defined  to  mean  "  tram- 
way and  undertatang."  The  phrase  "under- 
taUng  "  is  therefore  used  twice  over ;  to  sell  the 
tramway,  meaning  the  tramway  and  undertaking, 
and  "  all  the  lands,  buildings,  works,  materials, 
and  plant  of  the  company."  Passing  by  the  words 
in  brackets  for  a  moment,  and  supposing  those 


words  not  in  the  section,  what  would    be  the 
meaning  of  that  provision  ?    It  is  said  that  the 
meaning  is  perfectly  obvious,  and  that  the  word 
"  value "    has    a    well    ascertained    meaning   in 
connection  with  statutory  directions  of  this  sort. 
"  Value  "  is  to  be  ascertained,  as  it  would  have  to 
be  ascertained  where  for  instance  the  property 
was  rated,  and  therefore  it  must  be  used  in  its 
proper  sense.     This  tramway  is  a  hereditament, 
capable  of  earning  profits,  and  assessable  under 
the  Poor  Law  Act.    In  arriving  at  its  value  it  is 
clear,  from  the  decision  in  Pimlieo  Tramway  Com- 
pany y.  Greenwich  (29  L.   T.  Hep.  N.  S.  605; 
L.  Kep.  9,  Q.  B.  9)  that  that  meaning  of  the  word 
"value"  is  recognised  in    many  cases  in  pari 
materia  statutes,  as  for  instance  the  Metropolitan 
Valuation  Act  1869  (32  &  33  Vict.  c.  67),  and  also 
the  Union  Assessment  Act  1862  (25  &  26  Vict, 
c.  103).    To  get  at  the  value  you  take  the  profits, 
deduct  the  tenant's  charges  and  profits,  and  what 
is  left  is  the  rent  which  would  be  paid  by  a  tenant 
for  the  opportunity  of  earning   his  profit,  and 
which  would  be  earned  by  the  occupier  who  is 
the  tenant.    That  is  the  rent,  and  by  capitalising 
that  rental  you  get  at  the  value  of  the  Heredita- 
ment in  question.    It  is  unnecessary,  it  seems  to 
me,  to  dwell  upon  this  part  of  the  case.    It  has 
been  pointed  out,  and  furly  pointed  out  that  in 
arriving    at  the   value  of  umd  or  buildings  (a 
duty  8^  cast  upon  the  arbitrator)  you  caimot 
proceed  in  any  other  way ;  you  caimot  arrive  at 
the  value  of  land  or  buildings  without  ascertain- 
ing what  rent  a  tenant  would  pay  for  one  and 
the  other.    It  is  said  that  that  is  the  governing 
intention  of  the  Legislature  tmder  this  section. 
On  behalf  of  the  London  County  Council  it  is 
said  that  you  aa-e  passing  by  that  which  governs 
the  whole    section,  namely,  the  words    in    the 
brackets.    Those  words  it  is  contended  are  not 
words  qualifying  those  which  go  before,  but  are 
words  which  contradict,  which  is  certainly  not 
the  ordinary  function  of  a  parenthesis.     And  it  is 
said  that  it  you  turn  to  those  woi-ds  yon  see  that 
arriving  at  the  value  by  means  of  rental  is  what 
is  prohibited  by  the  stotute.    The  words  in  the 
brackets  are,  "exclusive   of  any  allowance  for 
past  or  future  profits  of  the  undertaking,  or  any 
compensation" — that  is  exclusive  of  any  allow- 
ance for  compensation — "  for  compiilsory  sale  or 
other   consideration  whatsoever."      Suppose  we 
pass  by,  in  the  fii'st  instance,  the  first  clause, 
"  exclusive  of  any  allowance  for  past  or  future 
profits  of  the  undertaking ;  "  and  the  clause  ran, 
"  exclusive  of  any  allowance  for  any  compensation 
for  compulsory  sale  or  other  consideration  what- 
soever," it  would  be  quite  clear  that  the  word 
"  allowance  "  there  meant  an  addition ;  to  ascertain 
the  value  you  are  not  to  add  to  that  value  the 
ordinary  percentage  allowed  for  compensation  for 
compxilsory  sale  or  similar  consideration  whatso- 
ever ;  that  would  be  all  intelligible,  and  entu-ely 
consistent.     Take  the  earlier  clause,  "  exclusive 
of  any  allowance  for  future  profits,"  the  whole 
sentence  would  be  consistent,  because  it  would 
mean  exclusive  of  any  addition  for  future  profits. 
Then  it  is  said  that  because  the  words  "past 
profits  "  are  thrown  in  the  whole  meaning  of  the 
section  is  altered,  and  that  you  introduce  this 
result,  that  in  estimating  the  value  you  are  to 
take  the  structural  cost  less  depreciation.    But 
there  is  not  a  trace  in  the  section  of  anything 
tantamount  to  that.    The  argument  is,  that  u 
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jou  estimate  rental  that  involrea  an  allowance  in 
respect  of  paet  and  future  profits,  and  that  is 
what  is  prohibited,,  but  it  seems  to  me  that  if 
that  construction  is  correct  "  allowance  "  is  to  be 
used  in  a  difFei-ent  sense  in  connection  with  past 
profits,  to  the  sense  in  which  it  is  used  with 
reference  to  compensation,  and  you  are  construing 
the  section  to  mean  some  such  word  aa  "estimate 
instead  of  "  allowance."  I  cannot  come  to  the 
conclusion  that  it  was  ever  meant  that  such  con- 
sequences should  follow,  as  are  insisted  upon  by 
the  County  Council.  That  is  how  the  contest 
stands  on  each  side.  The  contention  of  the  com- 
pany on  the  one  hand  is  perfectly  plain.  They 
say  look  at  the  whole  terms  of  the  section.  Do 
not  suppose  this  parenthesis  is  the  potential  part 
of  the  section.  Do  not  rely  on  the  tise  of  the 
phrase  "past  profits"  having  so  potential  and 
drastic  a  meaning  as  suggested  by  the  County 
Council.  Consider  it  aU,  and  see  if  the  whole 
section  cannot  be  made  consistent  each  part  with 
the  other.  It  is  said  for  the  company  that  what  is 
meant  is  this :  Tou  are  to  ascertain  the  then 
value  (the  word  "  then  "  ia  vny  impoiiant)  with- 
out looking  to  the  past  or  without  looking  to  the 
future.  Take  the  present  eai-nings,  and  assume, 
that  those  earnings  were  made  in  the  past,  and 
assume  that  they  will  be  made  in  the  future,  and 
calculate  the  then  value,  and  make  no  addition  to 
the  value  so  ascertained  by  any  compensation  for 
compulsory  sale,  or  by  any  allowance  for  past  or 
future  profits  of  the  undertaking.  The  use  of  the 
word  "  then  "  certainly  suggests  the  interpretation 
put  on  the  entire  section  by  the  tramway  com- 
pany as  being  the  con-ect  one.  On  the  part  of 
the  London  County  Council  it  was  argued  that 
it  was  intended  to  grant  a  concession  for  twenty- 
one  years  to  the  company,  and  at  the  end  of  that 
time  Parliament  was  free  to  enact  that  there 
should  be  a  complete  or  partial  confiscation  of 
what  the  company  had.  Parliament,  it  is  said, 
has  declared  that  there  shall  be  a  partial  confisca- 
tion, and  that  is  the  result  of  the  section.  But 
it  seems  to  me  that  Parliament  has  made  no  such 
declaration.  If  Parliament  meant  to  inform  the 
public  that  at  the  end  of  twenty-one  years  they 
should  not  have  compensation  for  the  value  of  the 
undertaking,  but  that  the  undertaking  should  be 
sold,  and  the  materials  valued  in  situ,  less  depre- 
ciation, I  cannot  help  thinking  that  very  few  tram- 
ways would  have  been  constructed  under  those 
circumstances,  and  very  few  shareholdera  would 
have  invested  their  money  in  undertakings  of 
this  kind.  I  do  not  dwell  on  the  other  very 
powerful  observations  which  have  been  made  as 
to  the  language  of  this  Act  of  Parliament.  I 
think  that  the  best  answer  to  those  observations 
is  a  familiar  one.  Before  we  can  come  to  the 
conclusion  that  the  County  Council  ia  right  in 
this  case  we  must  be  satisfied  that  Parliament 
meant  what  the  council  says  it  did.  Certainly, 
on  the  face  of  the  section,  there  is  no  clear  indica- 
tion of  any  such  meaning,  and  nothing  would 
have  been  easier  than  to  have  said  that  at  the 
end  of  twenty-one  years  there  should  be  a  transfer 
of  the  undertaking  of  the  tramway  company  to 
the  Council,  and  that  the  company  should  oe  paid 
for  the  cost  of  the  materials  in  situ,  capable  of 
being  worked,  less  depreciation.  That  is  not  the 
language  used,  but  the  language  we  are  asked  to 
infer.  I  am  therefore  of  opinion  that  the  award 
must  go  back  to  the  referee,  who  must  deal  with 


the  question  of  valtiation  in  accordance  with  what 
I  have  stated.  At  the  same  time  we  are  not  to 
be  supposed  to  say  what  the  rental  figure  is,  nor 
how  the  rental  figure  is  to  be  arrived  at,  nor  do 
we  presume  to  say  for  how  many  years  that 
rental  should  be  capitalised ;  those  are  all  matters 
for  the  referee. 

Collins,  J. — I  am  of  the  same  opinion.  It  is 
not  necessary  for  me  to  go  through  the  award  or 
the  sections  which  have  already  been  referred  to 
by  my  learned  brother  Mathew,  but  the  point  we 
are  called  upon  to  decide  is  which  of  the  two 
contentions  put  before  us  is  the  i-ight  one.  The 
arbitrator  has  arrived  at  the  value  of  the  tram- 
ways upon  this  view:  "I  award  the  sum  of 
64,o40Z.  as  the  value  of  the  purchased  tramviray 
and  works  thereof,  measured  by  what  it  woulS 
cost  either  the  tramways  company  or  the  County 
Council  to  establish  the  purchased  tramway  i'f 
such  tramway  did  not  now  exist,  but  taking  into 
account  a  proper  deduction  in  respect  of  deprecia- 
tion." The  tramway  company  say  that  that 
mode  of  ai-riving  at  the  value  is  wrong,  and  they 
say  that  the  value  in  this  case  ought  to  be  arrived 
at  in  the  same  maimer  and  on  the  same  principle 
as  the  value  of  a  hereditament  is  arrived  at  for 
the  purpose  of  rating.  They  say  that  a  tramway 
is  a  liereditament,  and  that  if  it  were  a  case  of 
ascertaining  its  rateable  value  it  would  be 
ascertained  iii  the  ordinary  way  familiar  to  every- 
body who  has  had  anything  to  do  with  rating. 
Those  are  the  two  rival  contentions  which  have 
been  put  before  us.  There  is  this  element  of 
difficulty  in  this  case  that  we  cannot  derive  mnch 
assistance  from  a  compaiutive  view  of  what 
would  be  a  complete  compensation  or  an  in- 
complete compensation,  as  may  be  done  in  other 
cases,  because,  whatever  the  tme  view  of  this 
section  which  determines  the  rate  of  compensation 
to  be  paid  to  the  tiumway  company,  the  condi- 
tions were  ascertained  and  determined  by  Act  of 
Parliament  when  the  tramway  company  itself 
came  into  existence.  We  are  not  called  upon 
to  construe  an  Act  of  Parliament,  passed 
after  the  tramway  company  came  into  existence, 
determining  on  what  conditions  it  is  to 
cease.  We  have  to  construe  an  Act  which 
contains  this  provision  at  one  and  the  same 
time,  as  the  tramway  company  was  autho- 
rised to  have  its  being,  therefore,  whatsoever  the 
terms  are,  or  the  true  view  of  the  terms  of  this 
section  is,  the  company  must  be  taken  to  have 
had  a  notice  of  them,  and  to  have  foiined  itself 
in  view  of  its  possible  extinction  hereafter  under 
the  terms  of  the  section..  Nevertheless,  I  think 
that  having  regard  to  the  words  of  the  section 
and  of  the  scheme  of  the  Act,  it  is  tolerably  clear 
what  the  Legislature  must  have  intended  to  have 
meant  by  this  section.  As  has  been  pointed  out, 
the  tramway  company  came  into  existence  on 
the  terms  that  after  the  expiration  of  twenty-one 
years,  the  Metropolitan  Board  of  Works,  for 
which  the  County  CDuncil  is  now  substituted, 
might  acquire  their  undei-taking.  The  question  is 
whether  on  that  acquisition  they  are  to  pay — not 
for  the  whole  thing  acquired,  but  part  of  the 
whole  thing  acquired,  and,  if  so,  what  part  ?  Of 
course  it  was  competent  for  the  Legislature  to 
confiscate  absolutely  the  whole  of  the  under- 
taking of  the  company.  It  was  also  possible  for 
them  to  pass  thewnole  of  it  to  the  County  Council, 
while  not  imposing  on  the  County  Council  the 
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pajrment  for  more  than  a  part  of  it.  The  queetion 
IS,  have  they  done  so;  or  to  what  extent  have 
they  done  soP    It  seems  to  me  that  the  most 
material  considei-ation  in  the  matter  is  what  is 
the    tramway   company   taken  to  sell    by  the 
terms  of  this  section  P    Is  it  to  be  taken  as  selling 
only  the  plant  and  materials  in  tilu,  or  is  it  to  b« 
taken  as  selling  the  whole  undertaJdng,  that  is, 
the  plant  and  materials,  and  the   right  to  use 
them  ?   I  say  that  appears  to  me  to  be  the  crucial 
question,  because  that  was  the  governing  distinc- 
tion njKjn  which  the  case  that  has  been  so  much 
referred  to  in  argument,  Stocktcm  and  MidoUet- 
brough  Water  Board  v.  Kirkleatham  Local  Board 
(69  L.  T.  Rep.  N.  S.  661 ;  (1893)  A.  C.  444),  was 
decided.    "We  had  in  that  case  the  words  which 
the  Legislature  uses  when  it  does  intend  that  the 
thing  sold  and  the  thing  paid  for  shall  be  the 
materials,  aiid  not  the  right  to  use  the  materials. 
In  that  case  the  corporation  had  under  the  power 
of  an  Act  of  Parliament    acquired    the  whole 
undertaking  of  a  water  company,  but  there  wag 
a  provision  tlwit  when  the  outlying  districts  with- 
in the  area  of  the  corporation  chose  themselves 
tb  supply  their  own  water,  that  they  should  be 
at  liberty  to  acquire  the  pipes  and  fittings  belong- 
ing to  thfi  board  within  their  district,  at  a  price 
to  be  fixed  in  default  of  agreement  by  arbiti-ation, 
and  in  that  case  it  was  held  that  the  pi'oper  price 
to  be  x>aid  was  the  price  pi-actically  airived  at  on  the 
same  principle  as  the  arbitrator  hap  in  this  case 
arrived  at  the  price  to  be  paid  to  the  tramway 
company.      But  the  cardinal  distinction,  or  the 
ground  of  decision  in  that  case  was  that  the  buy- 
ing authority  there  had  in  its  own  right,  under 
the  terms  of  a  totally  distinct  Act  of  Parliament, 
namely,  the  Public  Health  Act,  the  right  to  supply 
water  in  ita  district,  and  all  that  it  wanted,  and 
all  that  the  Legislature  intended  it  to  take  was 
the  pipes  through  which,  when  it  had  got  them, 
it  had  by  virtue  of  its  own  existence  a  right  to 
pass  the  water,  and  in  that  view,  that  being  what 
the  corporation  had  to  sell,  and  that  being  the 
only  thing  that  the  buying  authority  wanted,  the 
Le^slature  said  yon  sh^l  have  that  thing  on 
paying  not  the  value  but  the  price,  and  that,  as 
has  been  pointed  out  in  aj'gument,  was  the  ground 
put   most   distinctly  by  Smith,  L.J.,  on  which 
that  case  was  decided.     Is  there  any  light  thrown 
on  what  the  Legislature  must  have  intended  the 
tramway  company  to  sell  in  this  case,  as  distin- 
^shed  from   Stockton  and  Middlesbrough  Water 
JBoai-d  v.  Kirkleatham  Local  Board  {ubi  sup.)  ? 
As  hag  been  pointed  out  by  my  brother  Matnew, 
what  the  company  are  required  to  sell  is  the 
undertaking,  and  what  they  are  to  be  paid  for  is 
the  Talue — -1  wHl  leave  out  the  brackets — "  of  the 
tramway,  and  all  lands,  buildings,  works,  materials 
and  plant  of  the  company,  suitable  to  and  used 
l^them  for  the  purposes  of  the  undertaking,"  and 
Mter  that  follows  this  provision :  "  When  any 
mch  sale  has  been  made,  all  the  rights,  powers, 
and  authorities  of  the  company  in  respect  to  the 
undertaking  sold,  &c.,"  shall  vest  in  the  Board 
of  Works,  now  the  London  County  Council.    So 
the  scheme  is  that  by  virtue  of  a  sale  the  London 
County  Council  are  to  take  over  the  entire  under- 
taking, with  all  the  powers  thereto  annexed,  as 
if  they  were  original  constructors.    That  is  what 
is  intended  to  be  sold  (I  will  afterwards  deal  with 
the  question  of  what  is .  to  be  paid  for  it),  but 
^t  is  the  crucial  question  when  we  are  dealing 


with  this  case  in  reference  to  the  Stockton  ajid 
Middlesbrough  Water  Board  v.  Kirkleatham  Local 
Board  {ubi  sup.).  Am  I  right  in  saying  that  what 
is  intended  to  be  sold  here  is  not  merely  the 
materials  in  situ,  but  the  right  attached  to  those 
materials  ?  I  think  that  is  made  more  clear  by 
reference  to  sect.  46.  That  section  enables  the 
company  six  months  after  it  has  begun  to  work 
to  sell — to  sell  what  ?  To  sell  their  undertaking 
to  any  person,  corporation,  and  so  on,  "  and  when 
any  such  sale  has  been  made,  all  the  rights, 
powers,  authorities,  obligations,  and  liabilities  of 
the  company  in  respect  to  their  undertaking  shall 
be  transfeiTed  to,  vested  in,  and  may  be  exercised 
by,  and  shall  attach  to  "  the  persons  buying  them. 
Can  it  be  contended  that,  on  the  sale  contemplated 
by  that  sect.  46,  the  company  are  not  empowered 
to  sell  their  whole  undertaking  with  the  rights 
thereto  attached  ?  The  machineiy  by  which  mat 
is  to  be  done  is  there ;  there  is  to  be  a  sale  by  the 
company,  and  on  that  sale  the  LegislatiU'e 
declares  that  the  buying  authority  shall  have  all 
the  rights  and  authorities  that  the  tramway  com- 
pany theretofore  had.  The  Legislature  uses 
precisely  the  same  language  in  dealing  wit^  a 
sale  by  the  company  for  its  own  benefit,  in 
defining  the  thing  sold  and  what  shall  follow  on 
the  sale,  as  it  does  in  the  section  under  conside- 
ration. Therefoi-e  it  seems  to  be  conclusive  that 
what  the  company  is  selling  in  this  case  is  not 
what  the  company  was  taken  to  be  selling  in 
Stockton  and  Middlesbrough  Water  Board  v.  Kirk- 
leatham Local  Board  {ubi  sup.).  It  was  selling  in 
this  case  the  thing  with  the  right  to  use  the  thing, 
and  in  the  other  case  it  was  selling  the  thing 
only.  Why  P  Because  in  that  case  it  was  selling 
to  an  authority  which  had,  aliunde  by  its  own 
right — the  right  to  use  the  thing  bought  in  a 
pai-ticular  way,  and,  therefore,  could  not  oe  called 
upon,  and  ought  not  to  be  called  upon,  to  pay 
anvthing  for  that  right.  In  the  present  case  it  is 
selling  to  a  body  who  have  not  aliunde,  but  who 
derive  from  this  Act,  and  this  Act  only,  the 
right  to  use  the  thing  sold.  Therefore  it  seems 
to  me  that  we  get  to  this,  that  what  is  sold  is 
not  merely  the  thing  but  the  right  to  use  the 
thing.  That  carries  us  a  long  way  to  see  what 
ought  to  be  paid  for  it.  I  adopt  the  argument 
in  full  which  my  brother  Matnew  has  used  in 
intei-preting  this  section.  I  have  dealt  with  the 
thing  sold.  Now  what;  is  to  be  paid  for  it? 
"  The  then  value  of  the  tramway,  and  all  lands, 
buildings,  works,  materials,  and  plant."  The' 
then  value — now  I  read  the  bracket — "  exclusive- 
of  any  allowance  for  past  or  future  profits  of  the- 
undertaking,  or  other  compensation  for  compul- 
sory sale  or  other  consideration  whatever."  It 
was  quite  fair  as  it  seems  to  me  that  inasmuch  as 
this  company  came  into  existence  with  fore^ 
knowledge  that  at  the  end  of  twenty-one  years  it 
might  be  called  upon  to  cease  to  exist,  tbat  any 
sum  for  compensation  for  compulsory  purchase 
would  be  out  of  place.  It  is  quite  fair  that,  inas- 
much as  it  came  into  existence  on  this  ooodition 
that  it  should  never  have  any  right  to  be  paid 
anything  for  compulsorily  ceasing  to  exist.  It 
may  also  be  fair  that  inasmuch  as  it  knew  that 
at  some  time  or  other  there  woidd  be  a  term 
drawn,  beyond  which  it  could  not  go  on  earning 
profits  that  it  might  not  be  paid  for  the  loss  of 
the  possibility  of  earning  more  profits.  But 
when  they  ha.re  ^aid  that,  it  seems  to  me  that 
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the  equities  of  the  case  are  exhausted,  and  that 
it  is  lair  to  give  the  company  the  then  value  of 
the  thing  sold,  measured  in  the  ordinary  way  in 
which  a  hereditament  is  measured,  namely,  by 
reference  to  what  could  be  made  by  the  use  of  it, 
supposing  you  were  measuring  the  value  to  the 
owner  of  the  thing,  who  was  not  himself  going  to 
become  a  trader  and  make  trade  pi'ofits,  which  of 
course  is  not  the  subject-matter  of  rating  at  all. 
It  seems  to  me  that  the  word  "  then,"  as  has  been 
pointed  out  by  my  brother  Mathew,  is  of  very 
great  importance  in  dealing  with  the  question  of 
what  is  the  meaning  of  "  allowance  for  past  or 
future  profits  of  the  undertaking."  To  begin 
with,  I  adopt  the  argument  that  has  been  put 
before  us  on  behalf  of  the  company,  that  when 
you  get  something  to  be  valued,  exclusive  of 
something  else,  prima  facte,  but  for  the  exclusion, 
the  thing  excluded  would  be  taken  into  the 
primary  subject-matter  of  the  value,  but  if  the 
contention  of  the  County  Covmcil  is  correct  that 
the  thing  to  be  valued  here  is  simply  the  value 
of  the  materials  in  situ,  profits  would  have  no 
place  in  the  discussion,  profits  would  not  require 
to  be  excluded,  because  they  were  not  contained 
in  the  original  thing.  Hei-e  you  are  to  have  the 
then  value  of  the  tramway  exclusive  of  any  allow- 
ance for  past  or  future  profits.  You  are  to  have 
the  then  value  assessed  in  the  ordinaiy  way  in 
which  a  hereditament  would  be  assessed  for 
rating,  you  ore  not  to  make  any  addition,  or  give 
any  compensation  to  the  person  selliug  it  for 
compulsory  pui-chase,  for  the  profits  that  he  has 
earned  in  the  past,  or  those  he  is  likelv  to  earn 
in  the  future — he  is  not  going  to  be  allowed  to 
earn  those  in  the  future — and  he  knew  when  he 
came  into  existence  that  he  would  lose  the 
opportunity  of  earning  them  after  twenty-one 
years,  and  that  right  he  surrendered,  and  he 
surrendered  that  without  consideration.  He  is 
now  called  upon  to  give  up  the  value,  measured 
in  the  ordinary  way,  of  the  hereditament  of 
which  he  is  owner.  It  seems  to  me  upon  these 
grounds  that  the  arbitrator  was  wi-ong  in  adopt- 
ing an  interpretation  which  excluded  all  these 
considerations,  and,  therefore,  I  agree  that  the 
award  must  go  back. 

Award  sent  back  to  referee. 

Solicitor  for  the  London  County  Council,  Blox- 
land. 

Solicitors   for  the  London  Street  Tramways 
Company,  Aahurat,  Morrit,  Critp,  and  Co. 


Jan.  20  and  22. 

(Before  Mathew  and  CoLLINS,  JJ.) 

TVoECBSTEB  City  and  County  Banking  Coic- 

PANT  V.  FiBBANK,  PauLINQ,  AND  CO.   (a) 

'Practice — Writ — Service — Action  against  afirm^- 
"  Carrying  «n  business  leithin  the  jurisdiction  " 
— Partners  resident  abroad — Order  XLVIIlA^ 
rr.  1,  3. 

Order  XLVIIIa..  providet  by  rule  1  that  any  tvso 
or  more  persons  claiming  or  being  liable  as  eo^ 
partners,  and  carrying  on  business  within  (he 
jurisdiction,  may  sue  or  be  »ued  in  the  name  ^ 
the  respective  firms,  if  any,  cf  which  such  persons 
were  copartners  ai  the  twne  of  tie  accnring  of 
the  cause  of  action  ;  by  rvi*  3  that  whef<»persone> 
(0)  Beported  by  W.  U.  HosW>JiiL,%q.,fcrtl«tliB-BU<ain. 


are  sued  as  partners  in  the  name  of  their  firm 
under  rule  1,  the  writ  shall  be  served  either  upon 
any  one  or  m,ore  of  the  partners,  or  at  the  princi- 
pal place  within  the  jurisdiction  of  the  butinert, 
upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership 
business  there. 

A  writ  was  issued  to  recover  the  amount  due  upon 
a  promissory  note  against  a  firm  who  drew  the 
note,  and  who  at  the  time  the  writ  was  issued 
carried  on  business  in  England  and  elsewhere. 
The  partners  of  the  firm  before  the  writ  was 
served  went  to  reside  out  of  the  jurisdiction, 
but  from  time  to  time  returned  for  short  periods 
to  this  country. 

Leave  was  obtained  to  effect  substituted  service  of 
the  writ  upon  one  of  the  partners  who  entered  a 
conditional  appearance  thereto.  The  writ  and 
order  for  substituted  service  were  subsequently 
set  aside  upon  the  ground  that  the  firm,  was  a 
foreign  firm. 

Held,  that  the  order  setting  aside  the  writ  was 
wrong,  as  the  defendants  were  Englishman 
carrying  on  business  in  this  country,  and  could 
not,  by  residing  abroad  claim  to  be  treated  as  a 
foreign  firm. 

This  was  an  appeal  from  the  decision  of  Bruce,  J. 
at  chambers,  who  ordered  that  the  writ  issued 
in  the  action  and  an  order  giving  leave  to  effect 
substituted  service  of  the  writ  on  George  Pauling 
should  be  set  aside,  on  the  ground  that  the 
defendant  firm  was  a  foreign  firm. 

The  writ  was  issued  on  the  2t>th  May  1892,  and 
was  renewed  on  the  19th  May  1893,  and  the 
18th  Nov.  1893;  it  was  indorsed  with  a  claim 
agmnst  the  defendants  Firbank,  Pauling,  and 
Co.,  as  makers,  and  against  the  defendant  H.  P. 
du  Preez  as  indoraer  of  a  promissory  note  for 
3000^.,  dated  the  14th  Sept.  1886,  payable  to  the 
order  of  H.  P.  du  Preez  nine  months  after  di^. 
and  indorsed  by  him  to  the  plaintiffs ;  the  note 
was  duly  presented  and  dishonoured;  of  which 
dishonour  the  defendant,  H.  P.  du  Preez  had 
notice.  The  particulars  of  the  claim  were: 
principal  due,  3000J. ;  interest  thereon  at  6J.  per 
cent.,  from  17th  Jane  1886,  8922.  4«. ;  noting. 
41.  13s. ;  law  costs  and  expenses,  321.  14s.  2d. ; 
total,  39292. 11».  2d. 

An  order  for  substituted  service  of  the  writ  on 
George  Pauling,  a  partner  in  the  defendant  firm, 
was  obtained  in  June  1893,  and  he  entered  a 
conditional  appearance  thereto,  denying  that  he 
was  a  partner  in  the  firm. 

Upon  a  summons  taken  out  by  the  plaintiffs  to 
strike  out  the  appearance  entered  by  Greor^e 
Pauling,  on  the  ground  that  he  was  a  partner  m 
the  defendant  firm  at  the  time  the  debt  was 
incurred,  and  upon  a  summons  taken  out  by  the 
said  Greorge  Pauling  to  set  aside  the  writ  and 
order  for  substituted  service,  on  ground  that  the 
defendant  firm  was  a  foreign  firm,  Bruce,  J.  made 
the  order  above  referred  to. 

Order  XI.  provides : 

Kale  1.  Service  out  o(  the  jurisdiotloii  of  a  writ  of 
BQMinoiia  or  notice  of  a  writ  may  be  allowed  by  the  court 
or  a  fad^,  whenever  (e)  the  action  is  founded  on  snj 
bresoh  or  alleged  breach  within  the  jnriadletion  of  any 
co>tract  wherever  made,  which,  according  to  the  terma 
thereof,  ought  to  be  performed  within  toe  fnrisdietioa, 
noless  the  defendant  is  domioiled,  or  ordiaanly  ntident 
IM  Scotland  or  Ireland. 
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Order  XLYIIIa.  provides : 

Role  I.  Any  two  or  more  persons  claiming  or  being' 
liable  aa  copartners  and  carrying  on  bnsiness,  may  sne 
or  be  ened  in  the  name  of  the  reipeotire  firms,  if  any, 
of  which  sneh  persons  were  copartners  at  the  time  of 
the  acr.ming  of  the  oaose  of  siction :  and  any  party  to 
an  action  may  in  snoh  case  apply  by  summons  to  a 
jndge  for  a  stetement  of  the  names  and  addresses  of 
the  persons  who  were  at  the  time  of  the  acoming  of  the 
eaose  of  action  copartners  in  tmy  such  firm,  to  be 
fsmished  in  snoh  manner,  and  rerined  on  oath  or  other- 
wise aa  the  jadge  may  direct. 

Bale  3.  Where  persons  are  sued  as  partners  in  the 
name  of  their  firm,  nnder  Bale  1,  the  writ  shall  be  serred 
either  upon  any  one  or  more  of  the  partners,  or  at  the 
principal  place,  within  the  jnrisdiotion,  of  the  bnginess 
of  the  partnership  npon  any  person  having  at  the  time 
of  service  the  control  or  management  of  the  partnership 
bosinesB  there  ;  and  snbjeot  to  these  rales,  snoh  service 
AaH  be  deemed  good  service  npon  the  firm  so  sned, 
whether  any  of  the  members  thereof  are  ont  of  the  juris- 
diction or  not,  and  no  leave  to  issue  a  writ  against  them 
•hall  be  necessary  ;  provided  that  in  the  case  of  a  oo- 
psrtneisUp  which  has  been  dissolved  to  the  knowledge 
of  the  plaintiir  before  the  commencement  of  the  action, 
the  wnt  ot  sommon*  shall  be  served  npon  every  person 
within  the  jnrisdietion  sooght  to  be  made  liable. 

Jelf,  Q.C.  and  Toller  for  the  pkiotifEs.— It  is 
submitted  tfaat  the  orderof  the  judge  at  chambers 
was  wrong.  This  writ  was  good  as  against 
Englishmen  who  have  not  been  proved  to  be 
domiciled  anywhere  out  of  this  country.  It  may 
be  that  the  order  for  substituted  service  is  an 
irregularity,  but  that  would  be  no  ground  for 
setting  aside  the  writ : 

fry  ▼.  Moore,  61  L.  T.  Bep.  N.  S.  515 ;  23  Q.  B.  Div. 
395. 

If  the  defendants  had  happened  to  be  in  this 
conntiy  at  the  time  the  writ  was  issued  they 
conld  have  been  served  personally,  and  the  pro- 
ceedings would  have  been  quite  regular.  The 
defen&nts  are  not  foreigners,  and  are  not 
entitled  to  claim  to  be  treated  aa  such.  This 
case  differs  from  Indigo  Company  v.  Ogilvy  (64 
L.  T.  Rep.  N.  S.  846  ;  (1891)  2  Ch.  31),  as  in 
that  case  the  defendant  firm  was  a  foreign  firm, 
ahhongh  some  of  its  members  resided  in  this 
cotintrf.  [Mathew,  J.  referred  to  Great  Austra- 
lian Gold  Mining  Company  v.  Martin,  35  L.  T. 
Rep.N.  S.  874;  5  Ch.  Div.  1.] 

A.  Lyttelton  for  the  defendants. — The  phuntiffs 
ought  to  have  proceeded  under  Order  XL,  r.  I  (e), 
this  being  a  case  in  which  the  contract  was  to  be 
perfonned  in  this  country.  The  defendants  are 
resident  ont  of  the  jurisdiction,  and  must  be 
treated  as  foreigners ;  the  writ  cannot  be  served 
therefore  on  their  agent  here : 

Indigo  Company  v.  OgUvy  (ubi  tup.) ; 

Rmell  T.  CambefoH,  61  t.  T.  Bep.  N.  S.  751 ;  23 

Q.  B.  Div.  526 ; 
GmntT.  Anderson,  661,.  T.  Bep.  N.  S.  79;  0892) 
1  Q.  B.  108. 

The  writ  should  have  been  issued  against  the 
individual  members  of  the  defendant  firm : 

Weftem  National  Bank  of  the  City  of  New  Tori  v. 
Peret,  Triana,  and  Co.,  64  L.  T.  Bep.  N.  8.  543 ; 
(1891)  1  Q.  B.  104. 

(.CoLUNs,  J. — If  the  issuing  of  the  writ  involves 
the  service  of  persons  out  of  the  jurisdiction,  you 
»y  that  you  require  leave  to  issue  the  wnt?] 
let.  The  plaintiffs  should  have  asked  for  leave 
to  lerve^  the  writ  out  of  the  jurisdiction  at  the 
ume  of  issuing  writ,  they  did  not  do  so,  and  the 
defendants  are  entitled  to  set  up  that  against 
wiemnow. 


Mathew,  J. — ^This  is  an  appeal  from  Bruce,  J. 
at  chambers,  directing  the  writ  to  be  set  aside. 
The  writ  was  issued  to  recover  the  amount  due 
on  a  promissory  note  for  30002.,  the  note  being 
dated  as  far  back  as  May  1885.    It  was  a  nine 
months  promiBsory  note,  which  matured  in  1886, 
and  it  was  payable  by  its  terms  "  at  our  London 
oflSce."    The  facts  appear  to  be  that  the  defen- 
dants, who  are  sued  in  the  name  of  their  firm, 
had  been  carrying  on  business  here  and  at  the 
Cape  of  Good  Hope,  and  after  this  promissory 
notie  became  due,  and  after  the  Statute  of  Limita- 
tions had  begun  to  run,  they  confined  themselves 
for  the  most  part  to  the  Cape  of  Good  Hope  and 
Asia  Minor,  though  one  of  them  from  time  to  time 
came    to    this    country.      The   writ    issued  was 
renewed  so  as  to  save  the  operation  of  the  law 
under  the  Statute  of  Limitations.    An  application 
was  made  at  chambers  for  an  order  for  substituted 
service  of  the  writ,  and  an  order  to  that  effect  was 
made.    Upon  the  writ  being  brought  to  the  know- 
ledge of  the  defendants  there  was  an  appearance 
entered  under  protest  intimating  that  objection 
would  be  taken  to  the  juiisdiction.    There  was 
an  objection  to  the  writ,  and  there  was  an  objec- 
tion   to  the    order  for  substituted  proceedings 
nnder  it,  and  a  summons  having  been  taken  out 
at  chambers  to    set    the   writ  aside,  after  the 
appearance  under  protest,  the  jndge  ordered  the 
writ  to  be  set  aside.    The  effect  of  that  order 
being  that,  the  writ  having  gone,  the  remedy  is 
gone,  which  shows  that  the  materiality  of  the 
question  raised   in  this  case  is  one  of  general 
imi>ortance.      Now  two  objections  are  made  to 
this  writ.     It  is  said,  in  the  first  place,  that  this 
was  a  writ    intended  for  service  upon  persons 
abroad,  and  that  such  a  writ  should  not  have 
been  issued  without  leave.    We  referred  during 
the  argument  to  Chreat  Australian  Gold  Mining 
Company  v.  Martin  (35  L.  T.  Rep.  N.  S.  874; 
5    Ch.   Div.    1),  and    having    referred   to    that 
decision,  and  the  language  of  the  rules  upon  the 
subject,  it  is  quite  clear  that  where  a  writ  is 
intended  to  be  served  abroad  leave  should  be 
obtained  before  it  is  issued.    Leave  also  must  be 
obtained  for  service  abroad  of  the  writ  under 
Order  XI.     Generally  the  applications  are  made 
compendiously  for  the  writ  and  the  order — both 
together.    The  order  specifies  the  time  within 
which  the  writ  should  be  returned.    Mr.  Lyttelton 
says  that  the  writ  was  served  abroad,  because  the 
order  for  the  substituted  service  under  it  is  tanta- 
mount to  service  abroad,  ergo  the  writ  is  bad  by 
reason  of  the  rules  which  require  that  leave  to 
issue  should  be  obtained  before  it  was  issued,  and 
the  service  was  bad  because  no  leave  was  obtained 
under  Order  XI.    But  the  answer  to  that  seems 
to  me  to  be  that  there  is  no  evidence  whatever 
that  this  writ  was  issued  for  service  abroad.    It 
was  an  English  writ^  and  an  English  writ  issued 
against  persons  who  might  be  expected  to  be  in 
this    country;  in    fact    they  were    carrying    on 
business  in  England.     I  see  nothing  to  prevent 
English  plaintiffs  from  suing  out  a  writ  in  that 
form,  in  the  hope  that  they  may  be  able  to  serve 
it  and  proceed  upon  it.    That  objection  seems  to 
me  entirely  to  fail.    The  second  objection  was, 
that  this  was  a  writ  issued  against  two  persons 
carrying  on  business  in  England,  it  may  be,  but 
abroad  as  well,  in  the  name  of  a  firm.    They  are, 
the  argument  ran,  precisely  in  the  same  position 
as   pa^tnei-s  carrying  on  business  abroad,  and 
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foreigners  cannot  be  dealt  with  in  the  manner  in 
which  it  is  proposed  to  deal  with  the  defendants 
in  this  case.  There  is  abundant  authority  for 
saying  that  a  writ  cannot  be  sued  out  against  a 
foreign  firm  in  the  firm's  name.  There  were  a 
series  of  cases  mentioned  in  the  course  of  the 
argument  where  a  court  has  held  that  in  the  case 
of  proceedingn  against  foreign  firms  a  plaintiff 
may  be  entitled  in  cases  specified  in  Order  XI.  to 
insntute  proceedings,  but  he  must  proceed  in 
accordance  with  Order  XI.,  and  he  cannot  escape 
from  the  obligation  of  that  order  by  having 
recourse  to  Order  IX.,  which  was  attempted  to 
be  done  by  the  decision  to  which  I  have  referred. 
Order  IX.  and  the  rules  under  it  do  not  apply  to 
a  foreign  firm.  For  what  reason  H  The  i-eason 
is  given  in  Russell  v.  Cambefort  (61  L.  T.  Rep. 
N.  S.  751 ;  23  Q.  B.  Div.  526),  an  authority  which 
has  been  recognised  ever  since,  and  it  is  not 
necessary  to  refer  to  the  passage  in  the  judgment 
(which  is  to  be  found  in  many  subsequent 
authorities)  of  Cotton,  L.J.  The  ratio  decidendi 
was  that  Order  IX.  could  not  have  been  intended 
to  apply  to  foreigners,  because  that  would  involve 
that  the  Imperial  Parliament  was  legislating  for 
foreigners  in  cases  other  than  those  provided  for 
by  Order  XL  That  authority  has  beien  followed 
over  and  over  again.  Now  apply  that  reasoning 
to  this  case,  is  the  case  an  autnority  against  the 
writ  in  this  case,  or  is  it  not  clear  that  the  writ 
is  within  the  exception  which  Fry,  L.J.  madeP 
Did  Parliament  profess  in  this  case  to  have  dealt 
by  Order  IX.  with  such  a  case  as  the  present  P 
On  the  other  hand,  with  regard  to  British 
subjects  not  shown  to  be  domiciled  abroad,  and 
not  shown  to  be  permanently  resident  anywhere 
«Ise,  can  Parliament  be  supposed  to  have  intended 
to  deal  with  such  British  subjects  who  formerly 
carried  on  business  here,  but  are  not  here  at  the 
present  time  ?  Their  absence  does  not  entitle 
them  to  strip  ofF  their  allegiance  to  the  Imperial 
Parliament,  and  the  Imperial  Parliament  is 
entitled  to  legislate  for  them.  That  being  so, 
these  orders  apply.  If  that  be  so,  the  writ  was 
properly  issued  against  the  defendants  in  the 
name  of  their  firm,  and  the  writ  so  issued  can  be 
served  on  either  of  the  partners  here.  In  this 
case  the  writ  has  been  properly  issued  in  the 
expectation  of  the  defendants  coming  over  here. 
The  difficulty  in  The  Indigo  Company  v.  Ogilvy 
(64  L.  T.  Rep.  N.  S.  846 ;  (1891)  2  Ch.  31),  which 
Mr.  Lyttelton  pointed  out  so  very  clearly,  seems 
to  me  to  be  disposed  of  by  the  language  of  the 
new  rule.  I  agree  with  my  brother  Wright  that 
the  new  rule  was  intended  to  get  rid  of  the 
dilBculties  in  cases  like  this,  and  in  Indigo  Com- 
any  v.  Ogilvy  (ubi  sup.)  too,  and  it  was  not 
intended  tnat  a  British  subject  out  of  the  juris- 
diction, should,  for  the  purposes  of  these  rules  be 
treated  as  a  foreigner.  That  I  do  not  think  was 
the  intention,  and  I. do  not  see  the  necessity  for 
that  mode  of  legislation.  This  writ  was  issued 
against  the  defendants  in  the  name  of  their  firm, 
and  if  either  of  the  partners  appear  in  this  country 
it  may  be  served  upon  him,  and  rule  3  of 
Order  XLVIIlA.  appears  to  me  to  apply  to 
the  case.  If  that  be  so  the  writ  cannot  be  set 
aside.  I  say  nothing  about  the  subsequent  pro- 
ceedings under  it,  nor  do  I  say  anything  upon  the 
point  whether  leave  should  not  be  obtamed  to 
serve  that  writ  abroad.  No  question  is  presented 
to  us  which  calls  for  any  decision  upon  that 


point.  In  my  judgiiient  the  writ  is  regular,  and 
ought  not  to  be  disturbed,  and  therefore  this 
appeal  must  be  allowed. 

Collins,  J. — I  am  of  the  same  opinion.  This 
case  is  no  doubt  rather  a  difficult  one  by  reason 
of  the  numerous  decisions  which  at  first  sight  are 
not  very  easy  to  reconcile.  Now  it  seems  to  me 
on  the  facts  that  we  are  here  dealing  with  a  firm 
composed  of  Englishmen,  and  there  is  no  evidence 
that  they  have  adopted  or  acquired  any  oilier 
domicile  than  that  of  Englishmen;  neither  is 
there  any  evidence  that  they  have  come  under 
any  jurisdiction  other  than  that  of  the  Imperial 
Parliament.  The  firm  cany  on  business  in 
London,  where  one  of  them  appears  to  reside 
often,  and  where  the  other  occasionally  resides. 
They  also  carry  on  business  elsewhere,  and  one 
of  them  spends  more  of  his  time  abroad,  though 
not  in  any  one  particular  place,  than  the  other. 
Under  these  circumstances  the  question  is  whether 
the  writ  against  them  in  the  firm  name  ia  right, 
and  within  the  jurisdiction.  It  is  established  in 
Russell  V.  Cambefort  (61  L.  T.  Rep.  N.  S.  751 : 
23  Q.  B.  Div.  526)  that  the  rules  which  enable  a 
firm  to  be  sued  in  the  firm's  name  do  not  apply 
to  foreigners  at  all.  That  case  was  extended  in 
Indigo  Company  v.  Ogilvy  (64  L.  T.  Rep.  N.  S. 
846;  (1891)  2  Ch.  31)  to  the  case  of  a  firm 
composed  of  Englishmen,  canying  on  business 
in  India  and  in  London.  And  it  was  extended  to 
theoi  on  a  principle,  not  of  international  comity, 
but  on  a  broader  principle,  that  by  serving  as  a 
firm  individuals  who  were  carrying  on  business, 
some  of  them  in  this  coimtry  and  some  of  them 
elsewhere,  you  were  bringing  into  litigation 
persons '  who  were  in  point  of  fact  outside  the 
jurisdiction  at  the  time  when  the  proceedings 
were  initiated,  and  that  yon  ought  not  by  suing 
them'  in  the  name  of  their  firm  to  deprive  them 
of  the  right  which  they  would  have  had.  if 
they  had  been  sued  as  individuals;  writing 
the  name  of  the  firm  was  merely  a  short 
way  of  writing  the  names  of  individuals  who 
could  not  have  been  sued  as  they  were  out  of  the 
jurisdiction,  without  leave  to  serve  the  writ  out 
of  the  jurisdiction,  and  therefore  the  plaintiS  was 
not  entitled  as  against  the  firm,  whether  composed 
of  Englishmen  or  not,  some  of  whose  members 
were  abroad,  to  adopt  this  mode  of  procedure. 
That  was  the  decision  in  Indigo  Company  v.  Ogilvy 
[ubi  sup.).  The  court  held,  as  in  Bussell  v.  Cambe- 
fort (u6t  sup.),  that  the  writ  was  irregular,  but 
not  that  it  was  a  nullity,  and,  as  the  irregularity 
was  cured  by  appearance  they  did  not  set  the 
writ  aside.  Now,  that  law  has  been  repeatedly 
acted  on  in  other  cases,  as  for  instance,  Weaiem, 
National  Bank  of  the  City  of  New  York  v.  Peret, 
Triana,  and  Co.  (64  L.  T.  Rep.  N.  S.543;  (1891) 
1  Q.  B.  104),  and  Heinemann  and  Co.  v.  Hale  and 
Co.  (64  L.  T.  Rep.  N.  S.  548;  (1891)  2  Q.  B.  83). 
That  was  the  state  of  the  law  when  me  rules 
under  Order  XLVIIIa,  were  made,  and  by 
rule  1  of  that  order  it  is  provided  that  any  two 
or  more  persons  claiming,  or  being  liable  as  co- 
partners, and  carrying  on  business  vrithin  the 
jurisdiction,  may  sue  or  be  sued  in  the  name  of 
the  respective  firms,  if  any,  of  which  such 
persons  were  copartners  at  the  time  of  the 
accruing  of  the  cause  of  action.  After  that 
iTile  was  made.  Grant  v.  Andersoti  (66 
L.  T.  Rep.  N.  S.  79;  (1892)  1  Q.  B.  108)  came 
before  a.  divisional   court,  consisting-  of   Lord 
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Coleridge,  G.J.  and  Wright,  J.,  who  held  that 
the  defendants  were  a  Scotch  firm,  and  that  they 
did  not  cany  on  business  here,  but  they  also 
agreed  that  whether  they  had  a  place  of  business 
here  or  not  they  were  outside  the  ambit  of  these 
mles.  notwithstanding  the  words  "carrying  on 
business  within  the   jurisdiction."     When  that 
case  came  before  the  Court  of  Appeal  the  learned 
judges  refrained  from  pronouncing  any  opinion 
as  to  whether  Order  XLVIIIa.,  rule  1,  lid  in 
any  way  affected  the  decision  in  BueteU  r.  Canibe- 
jori  (ubi  »up.).    If  that  rule  had  affected  or  over- 
ruled that  decision,  of  course  the  present  case, 
whatever  view  of  the  facts  were  taken,  would  be 
an  d  fortiori  case,  because  if  Buttell  v.  Canibefofi 
{ubi  »up.)  were  overruled  the  whole  fabric  built 
npon  it  would  fall.    The  Court  of  Appeal  rested 
tSor  decision  upon  the  facts  of  the  case  that  the 
defendants  did  not  carry  on  business,  and  had  no 
place  of  business  within  the  jurisdiction.     In  the 
course  of  his  judgment  Wright,  J.  says :  "  The 
words  in   rule  8,  '  whether  any  of  the  members 
thereof  are  out  of  the  jurisdiction  or  not 'were 
merely  intended  to  meet  the  difficulty  that  arose 
in  Indigo  Company  v.  Ogilvy  (ubi  sup.}."    So  that 
we  have    the   expression    of   opinion    that   the 
decision  in  Indigo  Company  v.  Ogilvy  (ubi  sup.)  is 
niacticaUT,  1  will  not  say  overruled,  but  annulled 
by  the  effect  of  this  rule  ;  and  if  the  defendants 
in  an  action  are  an  English  fii-m  it  is  no  answer 
to  their  being  embraced  within  the  ambit  of  this 
role  that  some  members  of  the  firm  were  out  of 
the  jurisdiction  at  the  time  when  the  writ  is 
issued.    Now  in  this  case  I  quite  a^gree  with  what 
has  fallen  from  Mathew,  J.    This  is  an  action 
against  Englishmen,  therefore,  prima  facie  the 
writ  is  good.    It  is  also  against  Englishmen  who 
were  carrying  on  business  in  this  country,  and 
-who  are  occasionally  resident  in  this  country. 
Therefore  there  seems  to  me  to  be  no  shadow  of 
gromid  in  principle  why  they  should  not  be  taken 
to  he  amenable  to  ^11  the  municipal  laws  of  this 
conntry,  one  of  them  being  that  if  they  carry  on 
tmscness  in  partnership  they  may  be  sued  as  a 
partnership.     Therefoi-e  it  seems  to  me  that  this 
writ  was  a  perfectly  good  writ  against  them  in 
the  first  instance,  and  if  they  had  all  come  back 
to  this  country  there  is  no  doubt  they  could  all 
hare  been  served.    I  think,  also,  if  one  of  them 
lad  oome  back  he  might  have  been  served,  and 
nich   service  would  have  been  good  upon  the 
whole  firm ;    and,  in  point  of  fact,  if  tne  writ 
WM  properly  issued    oy  the    provisions    under 
Order   XJUYUIa..    service    on    a   partner   or    a 
manager  would  be  good  service.    I  think  the  writ 
was  properly  issued  and  therefore  that  the  decision 
of  Bmce,  J.  was  wrong,  and  must  be  set  aside. 

Appeal  allowed. 

Soliritors  for  the  plaintiffs.  Field,  Boseoe,  and 
Co. 

Solidtors  for  the  defendants,  Slaughter  and 
Jfay. 


Wednesday,  Jan.  17. 
(Before  Day  and  Xawbancx,  JJ.) 
Newbt  r.  Simb.  (a) 
Sale  of  Food  and  Drum  Act  1875  (38  *  39  Viet, 
c.  63),  M.  18,  21,  tcMdule  —  DUuting  rum  — 
Certificate  of   analyst — Form  of — "Excess  of 
water  beyond  that  aUowed  by  Act  of  Parliament " 
Food  and  Drugs  Amendment  Act  1879  (42  <&  43 
Vict.  e.  30),  s.  6. 
In  an  information  against  the  respondents  under 
sect.  6  of  the  Food  and  Drugs  Act   1875,  for 
selling  to  the  pr^udice  of  the  purchaser  one  pint 
of  rum,  which  was  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded,  the  certifi- 
cate of  the  analyst  was  as  foUows  :  "  I  find  that 
the  sample  contains  an  excess  of  water  over  and 
above  what  is  ^allowed  by  Act  of  Parliament.    I 
estimate  the  excess  of  water  at  13  per  cent,  of  the 
entire  sample.    I  am  of  opinion  that  the  said 
sample  is  not  a  sample  of  genuine  rum." 
By  sect.  18  of  the  Act  the  analyst's  certifiMite  must 
be  in  the  form  contained  in  the  schedule  to  the 
Act.    By  sect.  21  the  certificate  of  the  analyst  is 
sufficient  evidence   of  the  facts  therein    stated, 
unless  the  defendant  require  thai  the  analyst  be 
eaUed  as  a  witness.    In  this  case  the  analyst  was 
not  called  as  a  witness. 
Held,  that  the  certificate  was  not  in  such  a  form 
as  to  amount  to  evidence  upon  which  the  defen- 
dant   could    be    convicted.      The    duty    of    the 
analyst  was  to  state  the  proportion  of  water  in 
the  rum.,   leaving  it  to   the   justices    to    decide 
whether  it  was  in  excess  of  that  allowed  by  Act 
of  Parliament. 
Case  stated  by  justices  of  Durham. 

At  a  petty  sessions  holden  at  South  Shields,  in 
the  county  of  Durham,  on  the  3rd  Oct.  1893,  an 
information  was  preferred  by  the  appellant,  the 
inspector  of  Food  and  Ditigs,  for  the  district  of 
the  Hebbum  Local  Board  of  Health,  against  the 
respondent,  a  publican  of  Pelaw  Main,  in  the  said 
county,  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  charging  him  with  having  sold  to 
the  prejudice  of  the  appellant,  the  purchaser,  one 
pint  of  rum  which  was  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  the  said 
purchaser. 

At  the  hearing  of  the  information  there  was 
put  in  evidence  the  following  certificate : — 

Connty  of  Dnrbun. — The  Sale  of  food  and  Dnum 
Aot  1875. — To  Mr.  John  Newby,  Sanitary  Inspector, 
Hebbnm. — AnaWst'e  Certificate. — I,  the  nndersigoed, 
pnblio  analyst  for  the  county  of  Darham,  do  hereby 
certify  that  I  received  on  the  Ist  day  of  Aug.  1893,  from 
yourself,  a  sample  of  ram  for  analysis,  which  then 
weighed  ,  and  have  analysed  the  same,  and  declare 

the  result  of  my  analysis-  to  be  as  follows  :— I  find  that 
the  sample  contains  an  excess  of  water  over  and  above 
what  is  allowed  by  Aot  of  Farliament.  I  estimate  the 
excess  of  water  at  13  per  cent,  of  the  entire  sample.  I 
am  of  opinion  that  the  said  sample  is  not  a  sample  of 
rennine  ram.  Aa  witness  my  hand,  thia  4th  day  of  Ang. 
1893.— W,  J.  Kbatimo  Stock. 

The  justices  were  of  opinion  that  the  certifi- 
cate of  the  analyst  in  the  above  form  whereby  he 
purported  to  "  estimate  "  the  excess  of  water  at 
13  per  cent,  of  the  entire  sample,  although  in 
other  parts  of  the  same  certificate  he  used  the 
words  •'  I  find  "  and  "  I  am  of  opinion  "  was  not 
sufficient  evidence  of  the  offence  charged  to 
justify  them  in  convicting  the  respondent,  and 

(a)  Beported  by  O.  H.  QnAST,  Esq.,  Bairlater-M-Law. 
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dismisaed  the  information.  The  question  for  the 
opinion  of  the  court  was,  whether  the  justices  were 
right  in  so  doing. 

Macmorran  for  the  appellant. — The  justices 
wero  wrong.  "  I  estimate  means  exactly  the  same 
thing  as  I  am  of  opinion.  [He  was  stopped  by  the 
Court.] 

Strachan  for  the  respondent. — The  certificate  is 
not  sufficient  evidence  of  the  offence.  The  statute 
being  a  penal  one  must  be  strictly  construed. 
The  analyst  ought  to  have  given  a  quantitative 
analysis  of  the  sample,  and  left  the  justices  to 
decide  whether  the  water  contained  in  the  sample 
was  in  excess  of  that  allowed  by  Parliament. 
Instead  of  that  he  has  undertaken  to  give  his  own 
view  as  to  what  the  Act  allows. 

Macmorran  in  reply. — It  is  fair  to  assume  that 
the  analyst  knew  what  is  allowed  by  Act  of 
Parliament,  and  be  has  stated  that  there  is  13  per 
cent,  of  water  more  than  is  allowed.  That  was 
sufficient  evidence  for  the  magistrates  to  act 
upon. 

Dat,  J. — ^I  have  come  to  the  conclusion  that 
the  decision  the  magistrates  arrived  at  was  the 
correct  one,  and  should  be  supported,  although  I 
am  clearly  of  opinion  that  the  grounds  on  which 
their  decision  was  based  were  wrong.  I  come  to 
this  conclusion  with  regret,  because  I  think  a 
statute  directed  against  adulteration  of  food 
ought  to  be  liberally  constmed.  All  frauds  are 
most  properly  the  objects  of  penal  legislation,  and 
therefore  I  do  not  yield  at  all  to  the  argument  of 
Mr.  Strachan  that  simply  because  it  is  a  penal 
statute,  we  are  to  construe  it  strictly.  I  will 
construe  it  with  the  same  strictness  only  that  I 
should  apply  to  any  other  statute.  We  are  bound, 
however,  to  see  that  an  ofFence  under  this  or  any 
other  statute  is  adequately  proved.  In  this  case 
the  proof  depends  wholly  upon  the  certificate 
given  by  the  analyst,  and  in  my  opinion  that 
certificate  is  dearly  d^ective  in  form.  The 
person  summoned  for  adulteration  in  this  case 
did  not  require,  as  he  might  have  done,  the 
attendance  of  the  analyst  at  the  hearing  of  the 
charge.  Had  he  done  so  the  defect  in  the  certifi- 
cate would  have  been  amended.  But  as  he  did 
not  the  only  evidence  in  support  of  the  charge 
was  the  certificate  itself,  and  the  question  is 
whether  it  supplied  evidence  on  which  the  defen- 
dant could  be  convicted.  Now  the  certificate  is 
entitled  under  the  Act  of  1875.  There  is  no  evi- 
dence that  the  analyst  was  acting  under  the  Act 
of  1879,  or  even  that  he  knew  of  its  existence.  He 
purports  to  be  acting  solely  under  the  Act  of 
1875,  and  his  certificate  is  as  follows :  [The 
learned  judge  read  the  certificate  and  continued :] 
I  find  that  that  certificate  is  defective,  not,  as 
the  justices  thought,  because  of  the  words  "  I 
estimate."  The  word  is  appropriate  enough,  and 
implies  no  want  of  certamW.  My  difficulty  is 
that  prior  to  the  Act  of  1875,  the  word  "proof" 
was  clearly  in  use,  extending  as  far  back  as  a 
statute  of  Geo.  3,  in  which  "  proof "  is  defined 
to  be  50-76  of  water,  and  48*24  of  pure  alcohol, 
or  about  half  and  half.  That  was  "proof"  at 
the  passing  of  the  Act  of  1875,  which  constitutes 
it  an  offence  to  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of  food  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded.  That  Act  leaves  utterly  at  large  the 
question  what  is  genuine  rum.    It  appears  to  be 


left  to  popular  jud«uent  whether  you  have  got 
the  thing  you  asked  for.    There  always  must  bave 
been  some  water,  and  the  justices  have  to  de- 
termine whether  the   article   sold  answered  the 
popular  estimation  of  what  genuine  mm  is.     In 
the  amending  Act  of  1879,  which  also  relates  to 
food  and  drugs,  there  is  still  no  definition  of  what 
shall  constitute  an  offence  under  the  Act  of  1875. 
But  there  is  this  negative  provision  that  there  is 
no  offence  if  the  water  added  has  not  reduced  the   i 
spirit    more   than  25  degrees    under  proof    for   , 
brandy,  whisky,  or  rum,  recognising  as  "  proof " 
the  proportions  contained  in  the  Act  of  GSeo.  3. 
Now  the  analyst  says — and  this  is  all  the  proof 
the    justices    had    before    them — "I  find    that 
the  sample  contains  an  excess  of  water  over  and 
above  what  is  allowed  by  Act  of  Parliament.    I 
estimate  the  excess  of  water  at  13  per  cent  of  the 
entire  sample."    Now  that  is  taking  upon  himself 
to  judge  the  law  and  the  facte.    He  has  assumed    j 
to  determine  the  question  that  is  for  the  justices.    , 
The  analyst's  province  is  to  find  the  facts,  and  it- 
is  for  the  justices  to  say  whether  the  quantities    ' 
found  by  the  analyst  are  more  or  less  tfaan  are 
allowed  by  Act  of  Parliament.    The  13  per  cent- 
of  water  found  by  the  analyst  cannot  mean  all    ! 
the  water  in  the  sample,  because  ram  necessarily    i 
contains  more.     It    is  in  excess  of   something, 
but  in  excess  of  what  P    Then  he  adds  that  the    ] 
sample  is  not  one  of  genuine  rum.    That  was  not- 
a  question  for  him.    His  duty  was  only  to  say    i 
how  much  water  the  sample  contained ;  the  rest    \ 
was  for  the  justices.     For  these  reasons  I  am  of    ' 
opinion  that  the  certificate  is  not  in  such  a  form    | 
as  to  amount  to  evidence  upon  which  the  justices    I 
could  convict. 

Lawbance,  J. — I  am  of  the  same  opinion. 
The  justices  inadvertently  came  to  the  right 
conclusion.  The  form  of  this  certificate  is  open 
to  eveiy  objection.  The  certificate  ought  to 
contain  the  evidence  upon  which  the  analyst's  j 
conclusion  was  based. 

Solicitors  for  the  plaintiff,  Jfa&one  and  Graham, 
South  Shields. 

Solicitor  for  the  defendant,  James  Kirhley. 


Saturday,  Feb.  3. 

(Before  Matrew  and  Collins,  JJ.) 

Be  An  Aebitraton  between  Gbeoson  and 

ARMSTBONa.  (a) 

Arhitration — Legal  misconduct  of  arbitratore — 
Information  taiken  from  one  tiae  in  the  abteno; 
of  the  other — Award  set  aside. 

By  agreement  beticeen  the  landlord  of  a  farm  and 
his  outgoing  tenant  certain  matters  in  dispute 
between  thern  were  referred  to  arbitration,  the 
Arbitration  Act  1889  and  first  schedule  thereto 
being  incorporated  in  the  agreement.  All  the 
evidence  on  both  sides  having  been  heard,  the 
arbitrators  on  a  subsequent  day  before  making 
their  award,  held  a  meeting  on  the  farm  at  xchiek 
the  outgoing  tenant  was  present,  but  without  the 
knowledge  and  in  the  absence  of  the  landlord. 

Held,  that  the  award  mutt  be  set  aside,  it  being 
improper  to  take  information  from,  one  side  in 
the  absence  of  the  other. 

This  was  a  motion  to  set  aside  the  award  of  an 

umpire  on  the  ground  that  the  arbitrators  and 

(a)  B«potted  bjr  U.  H.  Uraht,  Eaq.,  BuTlat«r-«t-L*w. 
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umpire  had  miscondncted  the  arbitration,  and  that 
the  award  was  impi-operly  procured. 

The  following  facts  appeared  from  the  affi- 
davits: 

By  an  agreement  of  reference  dated  the  5th 
Oct  1893,  mtween  Lancelot  Allgood  Gregson,  the 
landlord  of  the  Seaton  Moor  Fai-m,  in  the  county 
of  Durham,  and  Richard  Armstrong,  the  out- 
goi]^  tenant,  it  was  agreed  that  certain  matters 
in  dispute  between  them  relating  to  the  said  farm 
should  be  referred  to  the  award  and  deteimi- 
nation  of  two  arbitrators,  and  that  the  provisions 
of  the  Arbitration  Act  1889,  and  the  first  schedule 
thereto,  should  be  incorporated  with  the  agree- 
ment. The  arbitrators  appointed  one  Mai-riott 
to  he  the  umpire.  It  was  agreed  that  the  umpire 
should  sit  with  the  arbitrators  to  save  expense. 
The  hearing  of  the  arbiti-ation  took  place  before 
the  arbitrators  and  the  umpire  on  the  22nd  Oct., 
when  both  parties  attended  with  their  solicitors 
and  witnesses.  At  the  conclusion  of  the  pro- 
eeedings  on  that  day  the  arbitrators  and  umpire 
intimated  that  if  they  requii'ed  a  view  they  would 
inform  the  parties.  On  the  5th  Dec.  the  umpire 
made  and  published  his  award,  the  arbitrators 
haring  disagreed.  Meanwhile  on  the  15th  Xov. 
the  arbitrators  and  the  umpire  met  upon  the  farm 
for  the  purpose  of  viewing  it,  and  held  a  confer- 
ence which  lasted  two  hoars,  at  which  Armstrong 
iras  present.  No  notice  of  this  meeting  was  given 
to  Gregson,  who  therefore  was  not  present.  A 
notice  of  the  meeting  had  however  been  sent  to 
«ne  Weightman,  a  person  who  had  given  evidence 
on  behaSf  of  Gregson,  at  the  hearing  of  the 
arbitration,  and  whom  the  umpire  stated  upon 
affidavit  that  he  understood  to  be  acting  on 
Gregson's  behalf,  and  with  his  authority.  The 
notice  to  Weightman  was  only  received  by  him 
on  the  morning  of  the  day  on  which  the  confer- 
«nce  took  place,  and  he  consequently  only  arrived 
on  the  scene  when  the  conference  was  nearly  over. 
He  had  no  authori^  to  act  on  behalf  of  Gregson. 
On  the  16th  Dec.,  Gregson  having  discovered  the 
fact  of  this  conference  having  l>een  held  in  his 
absence,  gave  notice  to  the  other  side  of  his  in- 
tention to  ntove  to  set  aside  the  award. 

LaiBgon  Walton,  Q.C.  and  Simey  for  Gregson. 
—The  rules  which  ought  to  guide  an  arbitrator 
have  been  departed  from.  If  it  appears  that  the 
arbitrator  has  given  exclusive  audience  to  one 
pajrty — that  has  always  been  a  ground  for  setting 
aadde  the  award,  because  it  creates  dissatisfaction 
vitk  the  award  in  the  mind  of  the  party  not 
pi«Mnt: 

Phippt  V.  Ingram.  3  Dowl.  669 ; 

Dobton  T.  Grave,  6  Q.  B.  637. 

Seott  Fox,  for  Armstrong,  in  support  of  the 
award. — The  affidavits  show  that  the  arbitrator 
intended  that  Weightman  should  be  present  on 
behalf  of  Col.  Gregson.  The  cases  cited  only 
show  that,  where  the  arbitrator  has  taken  evidence 
in  the  absence  of  one  party,  he  cannot  be  heard  to 
say  that  it  has  not  affected  his  mind.  But  in 
this  case  no  evidence  was  taken.  There  was  only 
conversation : 

Si  Bofper,  L.  Bep.  2  Q.  B.  367. 

Mathew,  J. — ^I  think  this  application  most  be 
granted,  and  the  award  set  aside.  Arbitrators 
are  not  merely  valuers;  they  have  judicial 
functions  to  perform.  Though  intending  no  in- 
jnctioe  they  must  observe  the  fundamental  loilea 


which  govern  judicial  proceedings.  In  this  case 
they  received  information  from  one  party  to  the 
arbitration  in  the  absence  of  the  other  party. 
After  the  evidence  had  all  been  heard  the  arbi- 
trators agreed  that  a  view  should  take  place,  and 
notice  be  given  to  the  parties.  No  notice  was . 
given  to  Col.  Gregson,  but  notice  was  gjiven  to  a 
principal  witness  who  had  appeared  on  his  behalf 
at  the  hearing.  That  was  the  mistake  which  the 
arbitrators  made.  But  even  that  witness  did  not 
attend  the  meeting  for  a  considerable  time  after 
its  commencement.  Meanwhile  the  arbitrators 
had  befoi-e  them  the  other  party  to  the  dispute, 
and  held  conference  with  him  for  some  time. 
That  being  so,  the  arbitrators  have  undoubtedly 
taken  information  from  one  side  in  the  absence  of 
the  otlier.  I  do  not  feel  sure  that  the  landlord 
had  not  some  inkling  that  the  meeting  was  going 
to  take  place.  The  tenant,  however,  is  in  no  way 
to  blame.  The  result  is,  that  the  award  must  be 
set  aside,  but  without  costs. 

Collins,  J.  concurred. 

Solicitors  for  Gregson,  H.  C.  Coote  and  Ball, 
for  Simey,  Son,  and  Iliff,  Sunderland. 

Solicitors  for  Armstrong,  Johnson.  WeatheraU, 
and  Stuart,  for  Marshall,  Sunderland. 


QUEEN'S  BENCH  DIVISION,    IN   BANK- 
RUPTCT. 

Oct  30  and  31,  1893. 
(Before  Williams,  J.) 
J2e  RooEBS ;  Ex  parte  Collins  «.  Fobd.  (a) 
Bankruptcy — Surgeon-deniiai's  practice — Personal 
earnings  —  Partnership  — Bankruptcy  Act  1883 
(46  &  47  Vict.  c.  53),  as.  53  and  54. 
A    dental    surgeon,  earring    on  business  with    a 
partner,  mortgaged  his  share  of  the  profits  to  the 
respondents,     and    they    subsequently     had    a 
receiver  appointed    under   the    mortgage    deed. 
The  debtor  became  bankrupt,  but  the  partnership 
was  still  carried  on,  and  the  receiver  continued 
to  receive  the  debtor's  share  of  the  profits.    The 
trustee  in  bankruptcy  now  claimed  the  debtor's 
share  of  the  profits  since  the  bankruptcy. 
Held,  that  the  trustee  was  entitled  to  the  debtor's 
share  of  the  profits  since  the  bankruptcy,  even 
tlumgh  the  business  woe  one  which  very  largely 
depended  upon  the  exercise  of  personal  skill  by 
the  debtor. 
This  was  a  motion  by  the  trustee  in  bankruptcy 
for  an  order  declaring  that  the  respondents,  who 
were  the  mortgagees   of    certain  assets  of  the 
bankrupt,  were  accountable  to   the    trustee   in 
bankruptcy  for  those  assets  which  they  held  as 
representing  the  banknipt's  share  of  certain  profits 
arising  from  his  business. 

In  1883  the  debtors  J.  Rogers  and  W.  Maggs 
agreed  to  CaiTy  on  the  practice  of  dental  surgeons 
for  ten  years  from  the  1st  May  1880.  In  Oct.  1887 
the  debtor  assigned  his  share  in  the  partnership 
to  J.  Ford  and  A.  J.  Rhodes  by  way  of  mortgage 
to  secure  the  sum  of  2000i.  advanced  by  them. 
In  March  1891  the  partnership  between  Rogera 
and  Maggs  was  terminated,  and  a  new  agi-eement 
made  between  them  for  ten  years  from  Jan.  1891 ; 
the  debtor  to  have  two-thirds  of  the  stock,  plant, 
&c.,  of  the  business  and  W.  Maggs  one-third.    In 

(a)  Beported  br  WALTSa  B.  Yatis,  Ehv,  Baniatar-M-Law. 


Digitized  by 


Google 


108-Vol.  LXX.,  N.  S.] 


THE  LAW  TIMES. 


[March  17,  18M. 


In  Bank.] 


Be  BoQEBB;  Ex  parte  Collins  v.  Fobd. 


[In  Bank. 


Maj  1891  Ford  and  Rhodes  commenced  an  action 
to  realise  their  morteage.  and  on  the  10th  Jnne 
1891  a  receiver  oif  the  debtor's  interest  in  the 
partnership  was  appointed.  On  the  1 7th  Sept.  1891 
a  receiving  order  was  made  against  the  debtor 
on  which  he  was  adjudicated  bankrupt.  Notwith- 
standing banki-nptcj,  the  debtor  continued  to 
carry  on  the  business,  and  his  share  of  the  profits  was 
handed  over  to  the  receiver.  The  trustee  in 
bankruptcy  now  claimed  as  against  the  mort- 
gagees the  profits  made  since  the  date  of  the 
receiving  order. 

CkanneU,  Q.C.  and  3futr  Mackenzie  for  the 
trustee  of  the-bankrapt. — Although  this  was  a  busi- 
ness of  a  surgeon-dentist,  and  all  the  profits  derived 
from  it  might  appear  to  be  peraonal  earnings, 
nevertheless  the  business  consisted  of  a  workshop, 
stock-in-trade,  &c.,  and  would  properly  come 
>vitihn  Emden  v.  Carte  (45  L.  T.  Rep.  N.  S.  328 ; 
17  Ch.  Div.  169,  768),  which  decided  that  the 
trustee  should  be  added  as  a  co-plaintiff,  in  an 
action  where  the  bankrupt  was  an  architect,  and 
sued  for  his  remuneration  as  such.  Elliot  v. 
Clayton  (16  Q.  B.  581)  was  a  similar  case,  where  a 
surgeon  and  apothecary  became  bankrupt,  and 
his  assignees  were  held  entitled  to  the  proceeds 
of  his  trade  thus  carried  on .  In  ^z  parte  Nichols ; 
Re  Jones  (48  L.  T.  Rep.  N.  S.  492;  22  Ch.  Div. 
782),  the  debtors  had  assigned  their  futtu'e  earn- 
ings in  a  business,  and  on  bankruptcy  the  trustee 
was  held  to  be  entitled  to  the  moneys  owing  to 
the  debtors  between  the  dates  of  the  petition  and 
appointment  of  the  trustee ;  and  to  the  same  effect 
are  the  cases  of 

Wadling  r.  Oliphant,  33  L.  T.  Rep.  N.  S.  837 ; 
BeDowUng;  Ex  parte  Banks,  36  h.  T.  Bjp.  N.  S. 
117 ;  4  Ch.  Div.  689.      . 

H.  Beed,  Q.C.  and  Eve  for  the  respondents,  the 
mortgagees  of  the  debtor. — The  trustee  in  bank- 
ruptcy is  not  entitled  to  these  assets,  because  they 
are  the  personal  earnings  of  the  bankrupt.  The 
money  in  possession  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  the  trustee  has  a  right  to 
follow,  but  these  assets  never  came  into  the  hands 
of  the  bankrupt ;  they  remained  in  the  possession 
of  the  mortgagees.  In  Cohen  v.  Mitchell  (63  L.  T. 
Rep.  N.  S.  206;  25  Q.  B.  Div.  262)  it  was  held 
that  until  the  trustee  intervenes  all  bo^id  fide 
transactions  by  the  bankrupt  after  banknaptcy, 
as  to  after-acquired  property,  are  valid  against 
the  trustee.  And.  in  Re  Hutton ;  Ex  parte  Ben- 
well  (51  L.  T.  Rep.  N.  S.  677 ;  14  Q.  B.  Div.  301) 
it  was  decided  that  the  word  "  income "  in  sect. 
90  of  the  Bankruptcy  Act  1869  (which  has  been 
re-enacted  in  sect.  53  of  the  Bankruptcy  Act  1883) 
applies  only  to  "income"  ejusdem  generis  with 
"  salary,"  and  the  Court  there  would  not  set  aside 
any  part  of  the  prospective  eai-nings  of  a  bank- 
rupt for  the  benefit  of  creditors  when  those  earn- 
ings were  derived  from  the  exercise  of  the  bank- 
rupt's personal  skill  and  knowledge.  The  Master 
of  the  Rolls  (Lord  Esher)  said,  in  his  judgment 
on  p.  677  (61  L.  T.  Rep.  N.  S.),  "the  bankrupt" 
in  that  case  was  known  "as  what  is  popularly 
called  a  bone-setter.  In  carrying  on  tnat  busi- 
ness he  exercised  great  and  weU  known  skill. 
What  he  does  is  aU  done  by  means  of  his  own 
personal  skill  and  knowledge,  and  all  the  emolu- 
ment which  he  receives  is  earned  by  means  of  his 
own  personal  skill  and  knowledge.  The  present 
case  18  similar  to  that  case.    The  ti-nstee  has  not  in 


this  case  made  out  a  paramount  claim  to  th 
assets.    They  also  cited 

Re  Shine ;  Ex  parte  Shine,  66  L.  T.  Bep.  N.  S.  14« 
(1892)  1  Q.  B.  522. 

Williams,  J. — ^Mr.  Rogers,  an  eminent  dentist 
having  got  into  financial  difficulties,  borrows 
sum  of  money  from  the  respondents  to  enabl 
him  to  pay  his  creditors  their  claims;  and  tb 
respondents  took  this  mortgage  deed  as  a  securit' 
for  the  repayment  of  this  sum  of  2000L  whid 
they  lent,  and  the  interest  thereon.  At  tli< 
time  when  the  mortgage  deed  was  entered  into 
which  was  1887,  there  was  in  existence  a  partneri 
ship  between  Mr.  Rogers  and  his  partner  Mr.  Maggs 
That  partnership  deed  apparently  afterwards 
determined,  and  a  different  one  was  entered  intt 
in  1891,  but  in  substance  the  partnership  was  thi 
same  in  1887  as  it  was  in  1891.  Then  some  timi 
shortly  prior  to  the  making  of  the  receiving  ordi 
the  mortgagees  were  minded  to  enforce  thei 
security  by  brining  a  foreclosure  action  in  tb 
Chancery  Division,  and  they  did  so.  and  thi 
got  their  receiver  appointed.  Then  comes 
receiving  order.  It  is  quite  plain  that  th( 
effect  of  the  receiving  order  was  to  put  ai 
end  to  the  partnership ;  but  subsequently  to  th< 
receiving  order  Mr.  Rogers  went  on  carryinj 
on  his  Business  as  before,  and  availing  himsel 
for  the  purpose  of  so  carrying  on  his  business 
the  assistance  of  Messrs.  Ford  and  Rhod< 
just  in  the  same  way  as  he  had  done  and< 
the  provisions  of  the  mortgage  deed  in  1887. 
veiy  much  doubt  myself  whether  the  mortgaA< 
deed  covered  the  new  arrangement  which  lb. 
Rogers  made  subsequently  to  the  receiving  order 
but  I  do  not  know  that  I  have  to  determine  that 
As  I  have  said,  as  a  fact  Messrs.  Ford  and  Rhodei 
and  the  bankrupt  and  his  partner  all  continued  to 
act  just  as  if  there  had  been  no  bankruptcy.  The 
result  of  that  was  that  the  eai-nings  of  the  partnen 
were  carried  in  the  ordinary  way  to  the  partner, 
ship  account.  Ultimately  the  net  share  of  the  pro- 
ceeds to  which  Mr.  Rogers  was  entitled  under  thii 
new  arrangement,  which  was  based,  as  I  have  said, 
upon  the  old  partnership  deed,  was  paid  from  time 
to  time  to  the  receiver  under  the  mortgage  deed, 
and  the  receiver  proceeded  to  apply  the  moneys  in 
the  way  which  the  mortgage  de«a  provided, 'just 
as  though  there  had  been  no  receiving  order,  and 
as  though  the  business  can-ied  on  by  Mr.  Rogers 
subsequently  to  the  receiving  order  had  been  the 
business,  the  subject  of  the  old  partnership  deed 
and  the  subject  of  the  mortgage  deed  oi  1SS7. 
Now,  that  being  the  state  of  things,  a  corre- 
spondence ensued  between  the  trustee  and  the 
respondents,  and  in  the  course  of  that  corre- 
spondence the  trustee  admittedly  made  it  clear 
that  he  considered  that  the  mortgagees  and  thar 
receiver  were  liable  to  render  an  account  to  him, 
the  trustee,  of  their  dealings.  Eventually  the 
trustee  claimed  the  moneys,  payable  to  Mr. 
Rogers  under  this  new  arrangement  of  the 
partnership  as  being  moneys  which,  although 
acquired  sater  the  receiving  order  and  in  a  sense 
by  the  pei-sonal  earnings  of  Mr.  Rogers,  his 
creditors  were  entitled  to  have  treated  as  part  of 
his  estate ;  and  the  notice  of  motion  in  effect 
asks  that  I  shall  say  as  to  these  moneys  which 
either  have  been  or  in  future  shall  be  received  as 
Mr.  Rogers'  share  of  the  partnership  earnings 
under    the    new    an-angement   that    they   are 
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monejs  to  which  the  trustee  was  entitled  in 
the  past  and  will  be  entitled  to  in  the  future. 
Now,  that  being  the  notice  of  motion,  I  have 
arrired  at  the  conclusion  that  in  subst&nce 
the  trustee  is  right  as  to  this  matter.  The 
first  thing  that  is  said  is  this :  That  the  trustee 
cannot  be  entitled  to  the  net  share  of  earnings 
of  this  partnership  which  is  due  to  Mr.  Rogers 
because  such  monejs  are  the  personal  earnings 
of  Mr.  Rogers.  It  is  said — and  rightly  said — 
that  the  personal  earnings  of  a  bankrupt  do  not 
pass  to  ma  trustee,  at  &u.  events  in  cases  where 
there  is  no  margin  shown  after  sufficient  has 
been  applied  for  the  maintenance  of  thd  banlc- 
rapt.  Now,  that  principle  has  only  been  applied 
to  cases  where  the  personal  earnings  are  personal 
earnings  strictly  so-called.  As  I  understand  the 
cases,  if  what  the  bankrupt  is  earning  is  earned 
bj  him  in  his  business  it  is  not  sufficient  to  bring 
tie  earnings  within  this  rule  as  to  persons 
earnings  that  the  business  is  of  a  character  which 
inyolves  a  large  amount  of  personal  skill  and 
attention  by  the  bankrupt.  As  I  understand,  it 
was  on  this  ground  that  it  was  decided  in  the  case 
of  the  surgeon  apothecary  and  in  the  case  of  the 
architect,  that  the  earnings  did  not  fall  within  the 
rule,  because  those  were  cases  wjhere  the  court,  in 
coiuiidering  what  was  the  nature  of  the  earnings 
of  the  baiUTupt,  decided  that  the  earnings  could 
not  be  treated  as  mere  personal  earnings  within 
this  rule  because,  although  the  bankrupt  would 
have,  for  the  pumose  of  making  these  earnings,  to 
use  his  personal  skill  and  attention,  yet  the 
business  was  of  a  character  which  involved  much 
that  was  independent  of  the  personal  exertion  of 
the  bankrupt ;  it  was  not  like  the  case  of  the  bone- 
setter,  or  fike  the  case  of  an  actor  or  singer, 
whose  earnings  depend  really  upon  the  personal 
exertion  of  the  bankrupt  and  on  nothing  else.  In 
the  case  of  the  medical  man,  the  surgeon  apothe- 
cary, in  his  character  as  apothecary,  he  sold 
medicines,  and  in  the  case  of  the  architect,  in  his 
character  as  an  architect,  he  sold  plans,  and  it 
■was  held  that  in  both  those  cases  the  fund,' 
arising  partly  from  the  bankrupt's  personal 
exertions  and  partly  from  his  carrying  on  this 
business,  did  not  fall  within  the  rule.  That  being 
10,  I  start  in  my  judgment  in  this  case  by  saying 
that  I  do  not  think  that  the  earnings  of  Mr.  Rogers 
can  be  treated  as  personal  earnings  within  the 
rale  at  all.  Mr.  Channel!  called  my  attention  tp 
the  fact  that  in  the  partnership  deed  which  has 
peased  to  he  in  force,  but  whicn,  it  is  admitted, 
ia,  in  a  sense,  the  basis  of  the  present  arrange- 
ment, there  is  mention  of  the  stock  in  trade, 
(^  the  workshops,  and  of  assistants;  and 
under  aU  those  circumstances,  in  my  judg- 
■nent,  the  earnings  here  are  not  personal 
eaiomgs  within  the  meaning  of  this  rule.  I 
tfamk  that  these  are  not  moneys  personally 
canted  by  the  bankrupt  in  the  course  oi  carrying. 

00  this  partnership  business,  and  that  being  so,  it 
seems  to  me  that  I  need  really  trouble  myself  no 
fnrther  with  the  question  of  what  would  have  been 
the  consequence  had  these  been  personal  earnings. 

1  Irish  to  add  two  observations.  One  is  this  :  I 
wish  to  say  that,  even  if  the  receipts  here  would 
fall  properly  within  the  description  of  personal 
canunes  as  intended  by  the  rule  in  question,  yet 
I  am  1^  no  means  prepared  myself  to  say  that 
«nch  personal  earnings  would  not  lose  that 
character  by  being  dealt  with  by  the  bankrupt 
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himself  as  property  for  the  purpose  of  a  partner- 
ship with  other  people.  It  seems  to  me  tnat  that 
which  the  bankrupt  earned,  although  it  might 
originally  have  been  his  personal  eaiiiings,  ceased 
to  havt  that  chai-acter  and  came  to  be  property  in 
the  true  sense  of  the  word.  It  is  the  net  share  which 
the  bankrupt  is  entitled  to  of  the  partnership 
earnings  under  his  arrangement  with  his  partner. 
It  seems  to  me  that  such  net  share,  although  its 
origin  might  have  been  personal  earnings  and  per- 
sonal exertions,  becomes  mere  property  and  that 
the  trustee  is  entitled  to  it.  I  wish  to  say  further 
that  a  good  deal  has  been  said  in  the  course  of  the 
araument  about  the  53rd  section,  the  section 
renting  to  salary.  I  do  not  think  that  I  need 
trouble  myself  with  that,  having  come  to  the  con- 
clusion I  have  done  about  these  moneys  so  received 
not  being  personal  earnings.  But  in  order  to 
prevent  any  misapprehension  I  must  say  that, 
according  to  my  view,  the  fa<rt  that  moneys  ai-e 
properly  descrimd  as  personal  earnings  does  not 
necessarily  prevent  their  falling  within  thei 
53rd  section.  It  seemed  to  be  rather  assumed  in 
argument  that  because  money  was  persona) 
earnings  it  could  not  be  within  the  53rd  section. 
I  do  not  agree.  If  you  happen  to  receive  your 
personal  earnings  under  a  contract,  so  that  your 
personal  earnings  are  not  daily  earnings  but  take 
the  shape  of  a  yearly  salary,  I  conceive  that,  sub- 
ject to  the  rule  of  not  depriving  the  bankrupt  of 
the  means  of  livelihood,  if  it  be  shown  that  after 
providing  fairly  and  liberally  for  the  support  of. 
the  bankrupt  there  will  be  a  balance  of  salaiy, 
that  that  balance  of  salary,  even  though  the  salary 
is  a  salary  for  personal  exertions,  might  be  the 
subject  of  an  order  under  the  53rd  section.  Now, 
having  dbalt  with  this  first  point  and  arrived  ab 
the  conclusion  that  these  moneys  received  in  this 
partnership  between  Mr.  Rogers  and  hie  partner 
are  not  personal  earnings  of  Mr.  Rogers,  1  have 
to  consider  whether  there  is  any  other  ground 
upon  which  it  might  be  said  that  the  trustee  is 
not  entitled  to  these  moneys  as  against  these 
gentlemen,  the  mortgagees.  As  I  under- 
stand, it  is  .  put  in  this  way :  It  is  said  that, 
although  there  vests  by  virtue  of  the  statute  in 
the  trustee  .all  the  property  of  the  bankrupt 
coming  to  him  before  his  discharge,  whether  it 
is  acquired  before  or  after  the  receiving  order; 
yet  that  there  is  a  difference  between  property 
acquired  before  the  receiving  order  and  that 
acquired  after  it,  and  that  that  difference  i^ 
expressed  in  the  judgment  in  the  case  of  Cohen  v. 
Mitchell  (63  L.  T.  Rep.  N.  S.  206 ;  25  Q.  B.  Div, 
262).  That  there  is  such  a  difference  nobody 
doubts.  It  is  perfectly  plain  that  with  regard  to^ 
after-acquired  property,  if  the  ti-ustee  does  not. 
intervene  and  prevent  the  bankrupt  carrying  oq 
the  business,  those  who  deal  with  the  bankrupt 
have  a  right  to  say  that  upon  the  trustee's  inter- 
vention he  is  not  to  insist  upon  his  title  to  theii^ 
detriment.  That  is  a  principle  to  which  I  entirely 
assent,  and  one^  which,  according  to  my  under- 
standing, was  by  no  means  established  for  thQ 
first  time  by  the  judgment  in  Cohen  v.  MitcheU. 
It  is  an  older  principle.  That  being  the  case,  I 
have  to  consider  whether  that  has  any  application 
here  to  prevent  the  trustee  insisting  upon  hig 
rights.  Now  I  wish  to  point  out  that  the  mort- 
gagees here,  in  so  far  as  they  claim  any  title 
under  the  old  mortgage  deed  of  1887,  clearly  do 
not  come  within  the  rule,  because  they  are  not 
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people  who  have  dealt  with  the  bankrupt  by 
the  sufferance  of  the  trastee  since  the  receiving 
order.  Then  it  is  sought  to  be  said  that  the 
respondents  have  dealt  with  the  bankrupt 
under  the  new  arrangement,  and  that  that  new 
arrangement  is  since  the  receiving  order.  With 
regard  to  that  I  can  only  say  tliat  the  respondents 
as  mortgagees  have  done  nothing  of  the  sort. 
They  have  not  lent  money  since  the  receiving 
order,  and  they  have  acquired  no  security  since 
the  receiving  order.  The  declaration  that  I  make 
is,  that  the  respondents  are  not  entitled  to  receive 
further  earnings,  and  that  the  moneys  in  the  list 
furnished  by  the  trustee  consisting  of  remunera- 
tion, payment  of  policies,  and  the  like,  ought  to 
be  returned  to  the  trustee. 

Solicitors  for  the  trustee  in  bankruptcy, 
Leggatt,  Rubinstein,  and  Co. 

Solicitors  for  the  respondents;  Hyde,  Tandy, 
Mahon,  and  Sayer. 


— • — 

COURT   OF   APPEAL. 

Monday,  Bee.  4, 1893. 
(Before  Lindley,  Smith,  and  Davbt,  L. JJ.) 
The  New  Zealand  Gold  Exteaction   Com- 
PANT  (Newbebt-Vautin  Pbocess)  Limited 
V.  Peacock,  (a) 

APPEAL  FBOM  THE  (JUEEN'S  BENCH  DIVISION. 

Company — Call — Ultra  vires —  Amalgamation  — 
Sale — Undertaking  —  Death    of  shareholder — 
Notice — Liability  of  personal  representatives — 
CojnpaniesAct  1862  (25  &  26  Vict.  c.  89),  8.  23. 
Where  the  memorandum  of  association  of  a  com- 
pany empowers  it  to  sell  its  undertaking,  the 
company  can,  eu  a  preliminary  to  and  as  one  of 
the  terms  of  the  sale,  call  up  its  unpaid  capital 
and  transfer  the  same  to  the  purchaser. 
Until  gonieihing  is  done  to  transfer  the  interest  of 
a  member    of  a  company    who  has  died,  the 
deceased— that  is  his  estate — remains  a  member 
of  the  company,  and  his  legal  personal  represen- 
tatives are  in  their  representative  capacity  liable 
for  calls,  so  long  as  his  nxmte  remains  on  the 
register  without  notice   to   the  company   of  his 
death. 
This  was  an  action  by  the  liquidator  of  the  above 
named  company  (which  was  in  course  of  voluntaiy 
liquidation),  in  the  name  of  the  company,  against 
the  executors  of  John  Thomas  Peacock,  a  deceased 
shareholder,  to  recover  190/.,  being  the  amount  of 
a  call  of  10«.  per  share  on  380  shares  of  the  plain- 
tiff company,  which  had  belonged  to  the  testator, 
and  which    had  passed    to    the    defendants   as 
executors  of  his  will. 

The  defendants  resisted  the  claim  on  the  ground 
that  the  call  was  made  for  purposes  which  were 
uUra  vires  of  the  plaintiff  company,  and  was 
therefore  invalid ;  and  further,  that  they  had  not 
been  served  with  notice  of  the  call  in  accordance 
with  the  articles  of  association  of  the  plaintiff 
company. 

The  plaintiff  company  was  registered  in  Dec. 
1887,  and  its  memoi-andum  of  association  stated 


(o)  Beported  by  E.  A.  SCEATcautr,  Em.,  Burlster-at-Law. 


that  the  objects  of  the  company  were  {inter  alia) 
to  asquire  patent  rights  and  privileges  subsisting 
in  New  Zealand,  relating  to  improvements  in 
certain  methods  of  extracting  metal  from  ores, 
materials,  and  furnace  products ;  to  acquire  mining 
property  and  other  property  or  interests  conve- 
nient  to  be  held  therewith;  to  work,  develope, 
and  maintain  the  mines,  minei-als,  and  other  pro- 
perties of  the  company ;  and  to  carry  on  and  con- 
duct the  business  of  mining,  &c.. 

Clauses  7, 11,  and  12  of  the  memorandnm  of 
association  of  the  plaintiff  company  were  as 
follows : 

7.  To  amalgamate,  unite,  or  oo-operate  either  g«nar- 
al^  or  to  or  for  any  limited  extent  or  period  determin- 
able, oontinnons,  or  otherwise  with  any  oorpoistione, 
oompanies,  or  persons  already  or  hereafter  to  be  estab- 
liBhed  for  or  engaged  in  objects  whioh  are  or  shall  be 
within  the  scope  of  the  objects  of  this  company,  and  to 
parcbase  or  acquire  the  basineas  or  any  interest  in  tbe 
bnsinesB  carried  on  by  any  such  corporation,  company, 
or  persons,  and  being  a  bnsineas  whioh  this  oompany  ia 
aathorised  to  carry  on,  and  for  any  such  purpose  to 
make  and  enter  into  any  oonttaotB,  agreements,  or 
arrangrements,  and  to  undertake  any  liabilities. 

11.  To  sell  the  undertaking  of  the  oompany  or  any 
part  thereof  for  shares,  debentures,  or  securities  of  any 
other  oompany  having  objects  altogether  or  in  part 
similar  to  uioee  of  this  company,  or  for  any  other  oon- 
sideration  which  the  company  may  think  fit. 

12.  To  do  all  such  things  as  are  incidental  or  oondncive 
to  the  attainment  of  the  above  objects  or  any  of  them. 

By  the  articles  of  association  of  the  plaintiff 
company  the  directors  had  power  to  make  calls  of 
which  fourteen  days'  notice  was  to  be  given,  speci- 
fying the  time  and  place  of  payment  and  to  whom 
such  calls  should  be  paid. 

Article  133  was  as  follows  : 

A  notice  may  be  served  by  the  company  upon  any 
member  whose  registered  place  of  address  ia  in  the 
United  Kingdom,  either  personally  or  by  sending  it 
through  the  post  in  a  prepaid  letter  addressed  to  suck 
member  at  his  registered  place  of  address. 

The  articles  provided  for  forfeiture  of  shares  for 
nonpayment  of  calls,  and  for  transfers  by  repre- 
sentatives of  deceased  members  either  to  them- 
selves or  to  other  persons ;  but  there  was  no  pro- 
vision that  notices  to  the  representatives  of  a 
member  who  had  died  should  be  valid  if  left  at  his 
registered  address  or  sent  by  post  addressed  to 
him. 

Another  company,  called  the  Newbery-Vantin 
(Patents)  Gold  Extraction  Company  Limited,  had 
been  registered  in  Oct.  1887,  with  the  object, 
as  stated  by  its  memorandum  of  association,  of 
purehasing  the  rights,  property,  assets,  and  effects 
of  the  Newbery-Vautin  Gold  Extraction  Syndi- 
cate Limited  and  the  Newbery-Vautin  Gold 
Extraction  Company  Limited,  or  of  either  of 
them. 

That  company  was  also  empowered  {inter  alia) 
to  purchase,  take  on  lease,  or  otherwise  acquire 
inventions,  patent  rights,  lands,  mines,  minerals, 
and  mining  and  other  rights,  and  to  deal  with  or 
in  or  work  the  same  in  such  manner  as  the  com- 
pany might  determine ;  to  carry  on  the  general 
business  of  extractors  of  metals,  &c. ;  to  acquire 
by  purchase  or  otherwise  lands,  rights,  privileges, 
property,  business  or  businesses,  for  the  purpoee 
of  the  company;  to  amalgamate  the  company 
with  any  company  or  companies  having  similar 
objects,  and  to  assist  in  the  formation  of  the  com- 
pany ;  to  sell,  lease,  and  dispose  of  aU  or  any  of 
the  property  of  the  company,  and  to  accept  in 
payment  for  the  same  money  or  shares  or  bonds 
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or  debeninrea  of  anj  other  company,  but  so  that 
snch  shares,  bonds,  or  debentures  should  be  fully 
pud  up,  and  inTolve  no  liability  to  this  company, 
and  to  hold  such  shares,  bonds,  and  debentures ; 
and,  lastly,  to  do  aU  thinfirs  which  should  be  neces- 
sary and  conduciTB  to  effecting  any  of  these  pur- 
poses. 

In  Jan.  1892  the  directors  of  the  plaintiff  com- 
pany resolved  to  recommend  to  the  shareholders 
the  amalgamation  of  their  company  with  the  New- 
bery-Vautin  (Patents)  Gold  Ertraction  Company 
Limited,  and  entered  into  an  agreement  on  the 
7th  Jan.  1892  with  the  latter  company  to  convene 
a  meeting  to  approve  the  agreement  and  to  call 
np  tiie  remaining  10«.  per  share  upon  the  20,000 
shares  of  the  plaintiff  company  by  instalments ; 
such  call  to  be  made  before  the  time  for  the  con- 
firmation of  special  resolutions  passed  by  the 
ITewbeiy-Vautm,  &c.,  Company  sanctioning  the 
scheme.  In  the  event  of  the  agreement  being  duly 
approved  by  the  shareholders  of  the  two  com- 
panies and  the  special  resolutions  being  duly 
passed,  the  plaintiff  company  agi-eed  to  sell  and 
transfer,  and  the  Newbery-Yautln,  &c..  Com- 
pany agreed  to  purchase  and  take  over,  all  and 
singular  the  patents,  goods,  chattels,  moneys, 
crt^ditB,  debts,  and  things  in  action,  including  all 
amounts  due  and  to  become  due  for  calls  on  the 
shares  of  the  plaintiff  company,  and  the  under- 
taking, business,  and  goodwill  thereof,  and  other 
the  assets  of  the  plaintiff  company,  with  the  full 
benefit  of  all  contracts  and  agreements  and  all 
aecnritiea  held  by  the  plaintiff  company  or  to 
which  the  plaintiff  company  was  entitled,  and  all 
other  the  property  of  the  plaintiff  company  what- 
soever and  wheresoever  upon  the  terms  there- 
hiafter  expressed.  The  Newbery-Vautin,  &c.. 
Company  agreed  to  allot  and  issue  to  the  plaintiff 
eompany,  or  the  liquidators  thereof  or  their 
respectiTe  nominees,  47,500  shares  in  the  capital 
of  the  Newbery-Vautin,  &o..  Company  as  fully 
paid  up  to  the  amount  of  47,5002. ;  that  was  to  say, 
one  fulj  paid-up  share  of  II.  for  every  complete 
nomber  of  two  shares  held  by  any  member  in  the 
plaintiff  company,  and  one  fully  paid-up  share  of 
Id*,  for  every  single  share  in  a  holding  or  odd 
share  beyond  a  mi^tiple  of  two.  Provicfed  that 
the  Newbeiy-Yautin,  &c.,  Company  should  not  be 
boimd  to  issue  or  allot  such  shares  in  respect  of 
any  shares  in  tiie  plaintiff  company  until  the  said 
caUs  for  10<.  and  any  other  calls  that  might  be  in 
arrear  or  payable  thereon  should  have  been  paid, 
except  to  the  holder  of  such  unpaid  shares  in  the 
plaintiff  company  at  his  request,  and  on  an  assign- 
ment to  the  Newbery-Vautin,|&c.,  Company  of  the 
amount  of  such  calls. 

The  agreement  was  to  be  conditional  on  the 
same  being  approved  by  an  extraordinary  resolu- 
tion, as  de£ned  in  sect.  129  of  the  Companies  Act 
1862,  of  the  shareholders  in  general  meeting  of  the 
plaintiff  company  and  the  Newbery  Vautin,  &c.. 
Company  respectively. 

Toe  agreement  was  duly  approved  by  the 
shareholders  of  both  companies,  and  in  order  to 
carry  the  scheme  into  effect  a  resolution  of  the 
directors  of  the  plaintiff  company  was  duly  passed 
on  the  Ist  Feb.  1892  for  a  call  of  lOg.  per  share 
payable  by  four  instalments  of  2g.  6d.  each,  the 
last  payment  being  due  on  the  19th  Sept.  1892. 

A  resolution  was  also  passed  and  confirmed  on 
the  6th  and  28th  April  1892  for  the  voluntary 
liquidation  of  the  plaintiff  company. 


Notice  of  the  call  was  given  through  the  post  b^ 
letter  addressed  to  John  Thomas  Peacock  at  his 
registered  address.  Peacock,  however,  had  died 
on  the  15th  Feb.  1889,  and  his  will,  by  which  the 
defendants  were  appointed  his  executors,  had  been 
duly  proved  by  them  some  time  prior  to  the 
making  of  the  call.  The  letter  inclosing  the 
notice  of  the  call  was  returned  through  the  post 
to  the  company  with  the  words  "gone  away" 
marked  on  the  outside. 

The  plaintiff  company  did  not  become  aware  of 
Peacock's  death  until  Sept.  1892,  and  thereupon 
the  liquidator,  in  a  letter  dated  the  3rd  Sept.  1892, 
applied  to  Peacock's  executors  for  payment  of  the- 
caU,  informing  them  that  the  notice  sent  to  Pea- . 
cock's    registered    address    had    been    returned!, 
through  the  post.    The  executors  had  not  received., 
the  notice  sent  to  Peacock's  registered  address, 
and  they  did  not  know,  untU  the  liquidator  made 
this  application,  tliat  Peacock  held  any  shares  in. 
the  plaintiff  company. 

The  defendants'  solicitors  having,  on  the  9th 
Sept.  1892,  acknowledged  the  receipt  of  the  liqui- 
dator's letter  of  the  3rd  Sept.  and  promised  atten- 
tion to  the  matter,  some  lurther  correspondence 
passed  between  the  parties,  and  on  the  12th  Dec 
1892  the  defendants'  solicitors  wrote  that  the 
defendants  were  doubtful  whether  they  were 
liable  to  pay  the  four  calls  of  2x.  lod.  each  upon 
380  shares  which  the  liquidator  had  informed 
them  were  applied  for  by  Peacock  in  the  plaintiff 
company;  and  that  they  were  taking  counsel's 
opinion  upon  the  matter ;  and  that,  of  course,  it 
he  advised  that  the  defendants  were  liable  thejT' 
would  forthwith  pay  ihe  amount. 

On  the  29th  Dec.  1892  the  defendants'  solicitors 
wrote  that  their  counsel  had  advised  the  defen- 
dants that  they  should  not  pay  the  call,  which  he 
was  of  opinion  was  ultra  vireg. 

The  defendants  having  thus  declined  to  pay  the- 
call,  this  action  was  brought  on  the  5ta  Jan. 
1893. 

The  action  came  on  for  trial  before  Kennedy,  J.,, 
sitting  without  a  jury  in  Middlesex,  in  Aug.  1893. 

Channell,    Q.C.    and   C.   T.    Mitchell  for  the- 
plaintiffs. 

Jelf,  Q.C.  and  Eustace  Smith  for  the  defen> 

Cur.  adv.  vult. 

Aug.  12, 1893. — The  following  written  judgment 
was  delivered  by 

Kennedy,  J.— [His  Lordship  stated  the  facts 
of  the  case,  read  the  coiTespondence  which  had 
passed  between  the  parties,  and  continued  as 
follows :]  —  This  action  was  brought  on  the 
5th  Jan.  1893  to  recover  the  amount  of  the  call. 
The  defendants,  in  answer  to  the  plaintiffs'  claim, 
relied  upon  two  distinct  contentions :  first,  that 
the  call  itself  was  ultra  vires ;  and  secondly,  that 
the  defendants  had  not  had  notice  of  the  call 
served  upon  them  as  required  by  the  articles  of 
association  of  the  plaintiff  company.  The  plain- 
tiffs traversed  each  of  these  allegations;  and 
further,  as  to  the  second,  they  replied  that,  even 
if  the  defence  could  have  been  otherwise  insisted 
on,_  any  absence  of  or  defect  in  the  notice  was 
waived  by  the  defendants.  In  support  of  the 
alleged  waiver  the  plaintiffs  relied  upon  the  corres- 
pondence which  I  have  read,  and  especially  upon 
the  letters  of  the  defendants'  solicitors  of  the 
12th  Dec.  1892  and  the  29th  Dec.  1892.    I  will 
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prooeed  to  deal  with  these  two  points  in  order. 
The  plaintiff  company,  as  appears  hj  its  memo- 
randnm  of  association,  had  for  its  objects  the 
following :  [His  Lordship  read  the  provisions  of 
the  memorandum  of  association  of  the  plaintiff 
company,  and  continned:]  In  Jan.  1892  the 
directors  of  the  plaintiff  company  rasolved  to 
recommend  to  the  shareholders  the  amalgamation, 
as  it  is  called,  of  the  plaintiff  company  with  the 
company  to  which  I  aa,ve  already  refeired  which 
was  registered  and  carrying  on  Dosiness  as  the 
Newbery-Vautin  (Patente)  Sold  Extraction  Com- 
pany Limited.  The  objects  of  that  company,  so 
far  as  it  is  at  all  material  to  refer  to  them,  were 
as  follows.  [His  Lordship  read  the  provisions  of 
the  memorandum  of  association  of  the  Newbery- 
Tautin,  &c..  Company,  and  continued :]  The  fair 
general  effect  of  these  memorandums,  when  com- 
pared in  the  summary  way  in  which  I  have  stated 
them,  appears  to  be,  that  the  objects  of  this  second 
.company  are  wider  in  area  and  in  scope  than  those 
-of  the  first  company,  but  still  may  at  any  rate  in 
large  part  be  spoken  of  as  similar  to  those  of  the 
first  company.  In  order  to  carry  out  the  scheme 
the  directors  of  the  plaintiff  company  in  the  name 
of  the  company  entered  into  an  agreement  on  the 
7th  Jan.  1892  with   the   Newbery-Vautin,   Ac, 

■  Gompany,  the  material  parts  of  which  may  be 
shortly  stated  as  follows :  [His  Lordship  read 
them  and  continued:]  The  advantages  and  the 
general  outline  of  the  scheme  were  stated  by  the 
directors  of  the  plaintiff  company  in  their  report, 
4ated  the  12th  Jan.  1892,  which  was  put  in  evi- 
dence and  to  which  I  need  not  specially  refer. 
The  agreement  of  the  7th  Jan.  1892  appears  to 
have  feen  duly  approved  by  the  shareholders  of 
the  two  companies  respectively,  and  the  necessary 

•  resolutions  duly  passed  and  confirmed.  For  the ' 
purpose  of  carrying  the  amalgamation  into  effect 

•  the  resolution  already  mentioned  for  a  voluntary 
winding-up  was  duly  passed  and  confirmed  by 
extraordinary  general  meetings  of  the  share- 
holders of  the  plaintiff  company  on  the  6th  and 
28th  April  1^2.  I  have  already  said  that  the 
/sail  in  respect  of  which  this  action  was  brought 
was  duly  made  by  the  resolution  of  the  directors 
of  the  plaintiff  company  on  the  1st  Feb.  1892. 
The  argument  of  the  teamed  counsel  for  the  defen- 
dants upon  this  the  main  matter  argued  in  the 
case  was  shortly  this :  The  call  made  by  the 
directors  of  the  plaintiff  company  in  pursuance  of 
the  agreement  was  ultra  vires,  because  the  scheme 

■  itself  for  the  carrying  out  of  which  it  was  made 
was  not  one  which  was  authorised  by  the  com- 

•  pany's  memorandum  of  association ;  the  scheme 
was  an  amalgamation  and  not  a  sale ;  and  as  an 
amalgamation  it  was  not  authorised  by  clause  7 
of  the  memorandum,  because  some  of  the  objects 
for  which  the  Newbery-Vautin,  &c.,  Company  was 
established  were  objects  which  were  not  within  the 
scope  of  the  objects  of  the  plaintiff  company.  It 
was  further  argued  that  it  was  not  a  sale  autho- 
rised by  clause  11  of  the  memorandum ;  and  that 
if  it  was  a  sale  within  clause  11  it  was  ultra  vires 
so  far  as  it  included  these  moneys,  because  as 
regards  them  it  was  a  sale  of  uncalled  capital. 
Reliance  was  placed  especially  upon  the  decision 
of  Lord  Cairns,  L.O.  and  other  members  of  the 
Court  of  Appeal  in  the  case  of  Clinch  v.  The 
Financial  Corporation  Limited  (19  L.  T.  Rep. 
N.  S.  334;  L.  Rep.  4  Ch.  App.  117).  After 
the    best    consideration    which    I    have    been 


able  to  give  to  this  case,  I  am  unable  to  concur 
with  the  view  for  which  the  defendants  contend  on 
this  point.  It  appears  to  me  that  this  call  was  a 
call  made  for  one  of  the  authorised  pniposes  of 
the  company.  It  may  be  doubtful,  1  think, 
whether  the  scheme  for  the  purpose  of  effecting 
which  the  call  was  made  is  an  amalgamation 
within  clause  7  of  the  plaintiff  company  s  memo- 
randum. I  am  inclined  to  think  that  the  object 
of  that  clause  is,  as  Mr.  Channell  suggested,  to 
authorise  the  acquisition  by  the  plaintiff  company 
of  the  business  of  some  other  company,  corpora- 
tion, or  firm.  But  I  am  of  opinion  that  the 
scheme  was  a  sale  within  clause  IL  A  sale  is 
surely  none  the  less  a  sale  because  it  also  may  be 
an  amalgamation — a  word  which,  as  pointed  out 
by  Loi-d  Hatherley  in  Re  The  Empire  Assuranct 
Corporation ;  Ex  parte  Bagshaw  (16  L.  T.  Rep, 
N.  S.  346 ;  L.  Rep.  4  Eq.  341,  347),  and  hj  Lindley, 
L.J.  in  his  work  on  Companies  (last  edit.  91),  has 
acquired  no  technical  or  well-defined  legal  mean- 
ing. If  the  scheme  is  a  sale  vrithin  clause  11  then 
the  call  was,  as  it  seems  to  me,  a  call  made  for  one 
of  the  purposes  authorised  by  the  company's 
memorandum  of  association,  and  is  not  ultra  viret. 
The  case  of  Clinch  v.  The  Financial  Corporation 
Limited  {uhi  sup.)  does  not  appear  to  be  an  autho- 
rity precluding  me  from  holding  as  I  do  in  this 
case.  The  question  there  was  as  to  the  validity 
of  an  amalgamation,  but  an  amalgamation  which, 
if  it  could  be  supported  at  all,  could  be  supported 
only  under  the  I61st  section  of  the  Companies  Act 
of  1862.  It  was,  as  Lord  Cairns  states  in  his 
judgment  on  p.  121  of  L.  Rep.  4  Ch.  App.,  ad- 
mitted in  the  argument,  and  indeed  it  could  not 
be  denied,  that  there  was  no  power  under  the 
special  constitution  of  the  corporation  which 
would  warrant  an  arrangement  of  this  nature. 
The  reverse,  as  it  seems  to  me,  is  the  case  here. 
The  transaction  hei-e  is  warranted  to  my  mind 
by  the  memorandum  of  association.  Again, 
in  that  case  with  regard  to  the  call,  the  provisions 
of  the  scheme  as  construed  by  the  Court  of  Appeal, 
were  that  it  should  be  made  for  the  purpose  of 
fulfilling  a  guarantee,  if  the  surplus  assets  of  the 
corporation  should  not  reach  150,0002.,  to  make 
good  the  deficiency.  Here  there  is  nothing  of  the 
kind.  The  call  of  10«.  per  share  is  made,  if  I 
understand  the  facts,  substantially  to  provide  an 
asset  in  the  shape  of  a  certain  sum  of  capital  for 
which  the  buying  company  had  stipulated  as  a 
part  of  their  purchase.  The  amount  was  by  the 
terms  of  the  agreement  itself  to  be  pro\'ided. 
and  was  provided  so  far  as  regards  the  vaUd 
making  of  the  call,  before  the  sale  became  binding 
upon  the  parties  to  it.  If  a  sale  of  the  company's 
undertaking  is  authorised  by  clause  11  of  the 
memorandum,  why  should  it  be  ultra  vires  to  pro- 
vide a  part  of  the  undertaking  in  this  form? 
Suppose  that  the  buying  company  had  made  it 
a  condition  of  purchase  that  the  plaintiff  com- 
pany should  hand  over  to  them  a  certain  mJTiitig 
property  such  as  the  plaintiff  company  was 
authorised  to  acquire  under  the  2nd  clause  of 
their  memorandum,  and  the  directors  of  the 
plaintiff  company  had  made  this  call  in  order 
therewith  to  Duy  the  mining  property,  and  so  be 
enabled  to  negotiate  the  sale,  could  it  have 
been  said,  a  sale  being  an  authorised  pur- 
pose, that  the  call  was  ultra  vires  ?  If  not, 
why  should  it  be  idtra  vires  to  provide  an  asset  in 
money  for  the  same  authorised  purpose  P    As  to 
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the  second  point,  the  purely  technical  point  as  to 
notice  of  the  call,  I  have  also  come  to  the  con- 
clusion that  the  defence  fails.    So  far  as  regards 
the  fourth  instalment  of  2s.  6d.  per  share  payable 
on  the  19th  Sept.  1892,  I  should  be  disposed  to 
hold,  if  it  were  necessary,  that  the  liquidator's 
letter  of  the  3rd  Sept.  to  the  solicitors,  who  wera 
.acting   apparently   as    the    defendants'    agents 
tbrouKhout  this  matter,  inclosing  the  notice  sent 
in  FeBruary  to  the  testator's  adiiress  and  returned 
through  the  post,  would  be  sufficient.    But  as  to 
the  other  instalments,  as  well  as  to  the  last,  I 
hare  come,  though  not  without  hesitation  upon  a 
matter  of  construction,  to  the  conclusion  that  the 
notice  sent  in  ignorance  of   his  death   to   the 
registered  address  of  the  testator  in  Feb.  1892 
oaght  to  be  held  to  be  sufficient  notice,  as  against 
these  defendants,  his  representatives,  in  regard  to 
the  liability  created  by  the  call  in  respect  of  the 
testator's  shares.    It  seems  to  me  that  to  take 
this  Tiew,  whUe  it  gives  an  elastic  construction 
to  the  clause,  presents,  at  any  rate,  less  difficulty 
than  to  put  so  strict  a  construction  on  the  word 
''member"  in  the  133rd  article  as  to  make  it 
impossible  for  the  company  (as  Mr.  Jelf ,  in  fact, 
contended  it  was  impossible)  to  enforce  payment 
of  a  call  in  the  event  which  happened  here.    A 
member  to  whose  address  notice  of  call  was  duly 
sent  was  in  fact  at  that  time  dead,  though  not  to 
the  knowlei^  of  the  company.     The  company, 
hdng  wound-up,  became  unable,  by  reason  of  ms 
death,  to   send  any  notice  until  after  the  due 
date  of  the  call  was  past.    It  is  not  necessary,  if 
this  view  is  correct,  to  decide  the  point  as  to  the 
vaiver  of  any  defence  on  the  ground  of  absence 
or  defect  of  notice,  upon  which  some  argument 
was  addressed  to  me  by  the, learned  counsel  on 
both  sides.    Having  considered  it,    however,    I 
think  that  I  ought  to  add  that  I  could  not,  as 
invited  by  the  plaintiffs'  counsel,  read  the  corre- 
spondence, consisting  of  the  letters  of  the  12tb 
and  29th  Dec.,  which  I  have  already  read,  coming 
from  the  defendants'  solicitors,  as  constituting 
any  waiver  of  this  point  of  the  defence.  It  appears 
to  me  that  in  the  first  letter  the  defendants' 
solicitors  limit  their  promise  to  pay  forthwith  by 
a  condition  that   they  should   be    shown  to  be 
legally  liable.    In  other  words,  they  do  not  pre- 
clude themselves  from  contesting  their  liability 
on  any  ground  whatever.    They  cannot  fairly  be 
held  by  the  statement  in  the  second  letter — that 
their  counsel  has  advised  that  the  call  was  ultra 
Tim,  and  that  they  should  not  pay  it — ^to  limit 
themselves  to  that  sii^le  defence,  and  so  become 
shut  ont  from  any  other  defence  which  may  be 
opai  to  them  in  law.    I  give  judgment  for  the 
plaintiff  company  with  costs. 

From  that  decision  the  defendants  now 
appealed. 

CozensSardy,  Q.C.  and  Eustace  Smith  for  the 
appellants. — We  submit  that  the  liquidator  can- 
not  enforce  the  call  against  the  defendants  on  two 
grounds :  fii-st,  because  the  call  was  made  for  pur- 
poses which  were  ultra  vires  of  the  company,  and 
*as  therefore  invalid ;  secondly,  because  the  defen- 
dants were  not  served  with  notice  of  the  call.  As 
regards  the  first  objection,  it  was  not  a  good 
amalgamation,  for  the  {>laintiff  company  had  no 
pover  to  amalgamate  with  the  Newbery-'Vautin, 
ic..  Company,  inasmuch  as  the  objects  of  the 
latter  company  were  much  wider  than  those  of  the 


former.  Kennedy,  J.  has  held  that  the  transac- 
tion was  not  an  amalgamation,  but  a  sale  of  the 
plaintiff  company's  undertaking  under  clause  11 
of  its  memorandum  of  association.  But  we  say 
that  the  transaction  was  neither  good  as  an  amal- 
gamation nor  as  a  sale.  An  "  undertaking  "  does 
not  include  uncalled  capital,  and  therefore  the  call 
could  not  be  made  : 

King  v.  Marshall,  33  Beav.  563. 
[DAVEr,  L.J.  referred  to  Re  The  Pyle  Works 
LimiUd.(i2  L.  T.  Eep.  N.  S.  887;  44  Ch.  Div. 
534.1  The  term  "  undertaking  "  means  the  enter- 
prise ;  the  business  as  a  going  concern.  A  power 
to  sell  the  undertaking  does  not  give  a  power  to 
sell  the  right  to  call  on  the  shareholders  for  unpaid 
capital ;  an  unpaid  call  is  only  a  right,  it  is  not  an 
asset.  Nor  could  the  liquidator  make  the  call,  as 
it  would  be  equally  invalid  if  made  by  him.  A 
call  to  be  valid  must  be  made  for  the  purposes  of 
the  undertaking.  [Davey,  L.J.  referrea  to  Be 
The  Sankey  Brook  Coal  Company  Limited, 
22  L.  T.  Bep.  N".  S.  784;  L.  Reo.  9  E<^.  721; 
10  Eq.  381.1  As  regards  the  second  objection,  no 
notice  of  the  call  has  been  given  to  the  defen- 
dants in  accordance  with  the  articles  of  association 
of  the  plaintiff  combany.  The  plaintiffs  do  not  dis- 
pute that  the  defendants  have  not  been  served  with 
notice  personally.  It  follows  from  that  that  no 
notice  whatever  can  have  been  given.  Notice  to  a 
deceased  shareholder  is  not  ^ood,  unless  it  is 
specially  provided  for  in  the  articles.  A  call  can- 
not be  made  on  executors  till  they  have  become 
shareholders.  The  liquidator  might  make  a  call, 
but  only  for  certain  purposes :  (Companies  Act 
1862,  sect.  102.)  He  could  not  make  this  call,  as 
the  whole  transaction  was  vltra  vires.  [Davet, 
L.J.  referred  to  Clinch  v.  The  Financial  Corpora- 
tion Limited,  19  L.  T.  Eep.  N.  S.  334;  L.  Itep. 
4  Ch.  App.  IITJ  That  decision  turned  upon 
sect.  161  of  the  Companies  Act  1862,  and  is,  we 
submit,  not  applicable  to  the  present  case.  If  a 
shareholder  cfies,  and  his  executors  refuse  to  be- 
come members,  the  company  must  proceed  under 
sects.  23  and  24  of  the  Act.  The  directors  can  for- 
feit the  shares,  but  they  cannot  sue  the  executors. 
The  money  due  for  a  call  is  a  debt  due  from  a 
member,  but  there  is  at  this  moment  no  member 
of  the  company  in  respect  of  these  shares.  No 
one  can  be  sued  for  the  debt.  That  is  why  it  is 
now  usual  to  provide  in  articles  of  association  for 
giving  notices  to  the  representatives  of  deceased 
shareholders.  There  might  be  a  difficulty  in 
giving  notice  sufficient  to  support  a  forfeiture,  as 
all  notices  have  to  be  given  to  members.  The 
articles  in  the  present  case  maybe  imperfect;  but 
they  contain  the  bargain  between  the  parties. 
The  company  ought  to  have  amended  the  articles, 
and  adopted  the  modem  form.  [Davet,.  L.J. 
referred  to  the  note  to  clause  12  of  Table  A  in 
Buckley  on  the  Companies  Acts,  6th  edit.  p.  461.] 
This  company  is  not  governed  by  Table  A, 
and   that     observation    does   not     apply   here. 

SChannell,  Q.C.  referred  to   Turquand  v.  Kirby, 
6  L.  T.  Rep.  N.  S.  260 ;  L.  Rep.  4  Eq.  123.] 

Channell,  Q.C.  and  C.  T.  Mitchell,  for  the  re- 
spondents, were  not  called  upon  to  argue. 

LiNDLET,  L.J. — I  do  not  see  any  difficulty  in 
deciding  the  fii-st  point — that  the  call  was  bad 
because  it  was  made  for  pui-poses  which  were 
iiltra  vires  of  the  company.  This  is  an  action 
brought  by  the  liquidator  of  a  company  now  in 
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course  of  voluntary  windin  e-np  to  enforce  a  call  not 
made  by  him,  but  made  by  ■the  directors  before 
the  commencement  of  the  vindins-up.  The  first 
point  then  is  that  it  is  invalid  asJbeing  made  for 
purposes  which  are  ultra  vires.  ■  That  question 
depends  upon  what  were  the  objects  for  which 
the  company  was  formed.  The  provisions  of  the 
memorandum  are  in  extremely  wide  terms,  and, 
amongst  others,  are  clauses  7  an*  12.  [His  Lord- 
ship read  them,  and  continued  :]  Whilst  their 
shares  were  still  not  fully  paid  up  the  company 
agreed  to  sell  their  undertaking  to  the  Newbeiy- 
Vautin,  &c..  Company ;  that  is  to  say,  the  trans- 
action in  which  they  are  engaged.  It  is  said  that 
the  word  "undertaking"  does  not  include  un- 
called capital.  Perhaps  it  does  not,  but,  although 
there  may  be  no  power  to  sell  uncalled  capital  as 
part  of  the  undertaking,  it  is,  nevertheless,  one  of 
the  terms  of  the  sale  of  the  undertaking  that  the 
uncalled  capital  should  be  called  up  before  the 
sale  is  completed.  There  is  nothing  tUtra  vires  in 
that;  there  is  no  reason  why  they  should  not 
make  that  a  condition  of  the  sale ;  and  I  see  no 
difficulty  in  that  point  at  all.  The  next  point  is  a 
purely  technical  one.  This  shareholder,  Mr. 
Peacock,  obtained,  and  was  registered  in  i-espect 
of,  380  shares,  and  he  died  on  the  16th  Feb.  1889. 
At  the  time  of  his  death  his  name  and  address 
were  still  on  the  register,  and.  that  address  was 
the  place  to  which  notices  were  to  be  sent.  The 
company  were  not  informed  of  Mr.  Peacock's 
death ;  if  they  had  been  it  would  have  been  their 
duty  to  rectify  the  register.  On  the  other  band, 
Mr.  Peacock's  executors  had  no  information  that 
he  had  been  the  holder  of  these  shares,  and  did 
not  ascertain  the  fact  for  some  time  after  the 
agreement  for  sale.  After  his  death,  and  before 
the  fact  of  his  being  a  shareholder  came  to  the 
knowledge  of  his  executors,  the  call  was  made, 
and  it  is  said  that,  he  being  dead,  the  directors 
could  not  make  a  call  on  him,  and  that,  bis 
executors  not  having  been  made  members  of  the 
company  in  his  place,  there  was  no  member  in 
respect  of  his  shares  to  whom  notice  could  be 
given  in  accordance  with  the  articles,  and  that 
consequently  the  call  cannot  be  enforced  against 
his  estate.  Notice  of  the  call  was  sent  addressed 
to  him  at  his  registered  place  of  address,  but  it 
came  back  to  the  company  marked  "  Gone  away." 
The  question  is  whether  under  these  circum- 
stances his  executors  are  liable  to  pay  the  call  out 
of  his  assete.  Let  us  go  by  steps.  He  became  a 
member,  but  his  executors  aid  not  become 
members,  and  were  not  bound  to  do  so  against 
their  will.  The  articles  are  so  drawn  that  they 
do  not  provide  for  dead  men,  nor  for  notice  to 
dead  men,  nor  for  notice  to  anybody  in  the  place 
of  dead  men.  It  is  said  that  it  is  part  of  the 
bargain  between  the  shareholders  and  the  com- 
pany that,  if  a  member  dies,  and  the  company  are 
going  on,  and  have  no  notice  of  his  death,  his 
estate  cannot  be  called  upon  to  pay  calls.  On 
the  construction  of  the  articles  I  think  it  is 
.obvious  that  no  such  bargain  was  intended.  We 
must  put  a  reasonable  construction  on  the  articles, 
and  I  nave  no  doubt  that  the  key  to  the  diflSculty 
is  to  be  found  in  the  suggestion  made  by  Mr. 
Buckley  in  his  book  on  the  Companies  Acts  (6th 
edit.,  p.  461),  and  that  until  notice  of  his  death 
reaches  the  company  the  dead  man,  or  his  estate, 
continues  to  be  a  member.  I  have  no  doubt  at  all 
that  that  is  the  true  construction  of  the  articles. 


In  order  not  to  make  these  articles  absurd,  m 
must  hold  that  a  deceased  member  remains  • 
member  until  notice  is  given. 

Smith,  L.J. — ^I  agree,  and  I  have  nothing  to 
add. 

Davbt,  L.J. — I  agree  with  the  judgment  sad 
opinion  which  have  just  been  expressed,  and  I 
agree  with  the  reasons  given  for  his  decision  hj 
Kennedy,  J.  On  the  first  point  I  should  ham 
been  almost  prepared  to  admit  that  the  scheme 
might  have  been  an  amalgamation,  and  I  onif 
hesitate  because  I  do  not  know  the  exact  meaning' 
of  the  word  "amalgamation,"  and  whether  'i 
must  be  a  joining  of  two  companies  so  as  to  form 
a  third  entity.  If  so,  the  scheme  is  not  within 
clause  7  ;  but  I  think  it  is  clearly  within  the  power 
of  sale.  The  memorandum  ought  to  be  read  ia 
the  widest  possible  way,  and  not  so  as  to  make 
this  scheme  ultra  vires  if  it  is  otherwise  nnobjee- 
tionable.  I  quite  agree  that,  if  this  is  not  an 
amalgamation,  it  is  a  sale  within  clause  11.  The 
question  is,  whether  the  call  is  included  in  tltt: 
sale.  It  has  been  held  that  the  word  "under-' 
taking  "  does  not  include  imcalled  capital,  and  it, 
would  be  ultra  vires  to  sell  the  right  of  making  i 
calls  to  another  company.  But  there  is  nothing 
to  prevent  the  directors  exercising  their  power  (2 
making  calls  and  then  selling  the  assets  tnuB  pn). 
duced.  Mr.  Cozens-Hardy  has  quoted  no  autho- 
rity against  that  proposition,  and  I  do  not  aei 
anything  to  make  sucn  a  proceeding  ultra  inrt$t 
The  second  question  is,  whether  article  133  can  bt 
read  so  as  to  include  a  deceased  member,  so  tiiat 
the  company  could  serve  him  with  notice  in  th* 
way  there  provided.  I  do  not  think  that,  if  thsT 
had  notice  of  the  death  of  the  member,  they  confir 
rely  on  service  upon  him  at  his  registered  place  dt 
address,  and  nothing  that  we  say  in  this  cast, 
touches  that  question.  It  is  the  duty  of  ^ 
representatives  of  a  deceased  member  to  ^W 
notice  of  his  death  to  the  company  at  the  earha*. 
possible  opportunity  ;  and  if  they  want  to  go  o 
treating  lum  as  still  on  the  books,  it  is  the  dot 
of  the  executors  to  give  notice  to  the  compan] 
and  send  notice  to  them  of  their  desire  to  beoom 
members  in  his  place.  It  is  to  be  observed  thi 
table  A  contains  no  such  article  as  is  said  to  1) 
necessary,  and  it  is  surprising  to  me  to  hear  tha 
such  a  clause  is  requisite  in  order  to  make  th 
estate  of  a  deceased  member  liable.  It  w( 
surprise  most  people  to  hear  that  without  such  ai 
article  you  cannot  make  a  call  upon  and  enlons 
it  against  the  estate  of  a  dead  member.  1  an 
prepared  to  adopt  Mr.  Buckley's  suggestion,  affl 
to  hold  that  a  deceased  member,  or  his  estate 
remains  a  member  so  long  as  his  name  continne 
on  the  register  without  notice  to  the  company  d 

^«  ^«**^-  Appeal  dismissed. 

Solicitors  for  the  appellants,  Dalston,  Son,  anJ 
Elliman. 

Solicitors  for  the  respondents,  Snell,  Sons,  m 
Greenip. 
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Wednesday,  Dec.  6,  1893. 

(Before  LiNDLET,  Smith,  and  Davbt,  L. JJ.) 

Be  Buckle  ;  Williams  v.  Mabson.  (a) 

APPEAL   FBOM   THB  CHANCEBT  DITI8ION. 

WUl— Direction  for  payment  of  annuities,  "  char 
of  all  deductions  whaUoever  except  income  tax  " — 
Codieil — Direction  for  payment  of  annuities, 
'^  Free  of  legacy  duty  and  every  other  deduction." 

i  te*tai^>r,  who  died  in  Nov.  1886,  by  hie  toill  dated 

in  Feb.  1877    devised  and  bequeathed  his  real 

and  residuary  personal  estate    to  trustees  upon 

tnsi  (inter  alia)  to  pay  certain  annuities,  in- 

dudiug  one  to  the  plaintiff;    and  he  directed 

that  all  the  annuities  should  be  paid  "  clear  of 

aU  deductions  whatsoever  except  income  tax." 

By  a  codieil  to  his  icill,  dated  in  Feb.  1882,  the 

teitator  directed   that  every  legacy    and  other 

iHierest,  as  weU  derivable  under  his  will  as  any 

codicil  thereto,  should  be  "free  of  legacy  duty 

and  every  other  deduction." 

Edd,  that,  the  testator  having  thought  proper  to 

treat  income  tax  as  a  deduction,  there  was  no 

reaton  xchy  it  should  not  be  so  treated ;  and  that 

therefore  the  plaintiff's  annuity  was  payable  free 

from  income  tax. 

Vediion  of  North,  J.  reversed. 

Bt  his  will,  dated  the  16th  Feb.   1877,  Henry 

Buckle,  after  appointing  executors  and  bequeath - 

iBg  certain  legacies,  devised  and  bequeathed  all 

lua  leal  and  sdl  his  residuary  personal  estate  to 

tni8t«e8  upon  trust  for  sale,  conversion,  and  invest- 

nent    as   therein    mentioned,    and    out    of    the 

pmce«dB  to  pay  his   debts,  funeral    and  testa- 

nentary  expenses  and  legacies,  and  to  invest  the 

nrplug,  and  out  of  the  annual  income   arising 

ftom  such  investment  to  pay  certain  annuities, 

inckding  an  annuity  to  a  child  of  his  brother, 

Villiam  Boyd  Buclde.    The  testator  .  then  pro- 

teeded  as  foUows : 

Aiid  to  Buoh  of  the  other  children  of  my  said  brother, 
TilUuB  Boyd  Baokle,  as  and  when  they  shall  respectively 
(ttaii  the  atre  of  twenty-one  years  or  be  married,  an 
uiiiij  of  lOOi.  to  continue  payable  antil  the  time 
^o,  under  the  direotionBand  bequests  hereinafter  oon- 
■■■Uithelegaoies  or  shares  hereinafter  given  to  them 
:  MptttiTely  will  beoome  payable,  all  the  said  annnities 
T^pt  vhere  otherwise  direoted)  to  be  paid  clear  of  all 
■'^wtiaiu  whatsoever,  except  income  tax,  by  eqnal 
Hli-ywilT  payments,  the  first  of  snoh  payments  to  be 
*>^stue  expiration  of  six  calendar  months  from  the 
W(  of  my  decease,  or  other  the  time  of  their  respeo- 
Bftlj  beoomiag  payable. 

The  testator  made  a  cod\cil  to  his  will,  dated 
tte  4th  July  1878,  not  material  to  be  mentioned. 
He  made  a  second  codicil,  dated  the  8th  Feb.  1882, 
'hereby  he  directed  as  follows : 

iA»d  I  expressly  direct  that  every  legraoy  and  other 
ttnat,  u  well  derivable  under  my  will  as  any  codicil 
■nto,  ihall  be  free  of  lefcacy  duty  and  every  other 
Miction. 

^e  testator  died  on  the  28th  Nov.  1886. 

The  time  when,  under  the  directions  contained 

the  will,  the  legacies  and  shares  thereinafter 
Ten  to  the  other   children   of  William  Boyd 
wkle  wotild  become  payable  had  not  yet  aricien ; 
^d  as  recarded  the  annuities  there  was  nothing 

Me  will  contained,  whereby  they  were  directed 
iJ*  ^^  otherwise  than  clear  of  all  deductions 
^iBUoever  except  income  tax. 
[^^  Temple  Williams  (then   Alice   Temple 
gcile)  attained  the  age  of  twenty-one  years  on 

(■>  IspoiMkj  K.  A.  SOBITCHLET,  Esq.,  Barrliitar«t.Law. 


the  28th  Nov.  1886.  She  was  one  of  the  children 
of  the  testator's  brother  William  Boyd  Buckle, 
and  was  married  to  Frederick  Sims  Williams  on 
the  1st  Au^.  1889. 

Since  Alice  Temple  Williams  had  attained  the 
age  of  twenty-one  years  the  trustees  of  the  testa- 
tor's will  had  always  paid  her  the  annuity  of  1001. 
in  full,  without  any  deduction  on  account  of 
income  tax  or  otherwise,  but  now  threatened  to 
deduct  income  tax  from  future  payments  of  the 
annuity,  and  also  to  deduct  from  future  payments 
a  sum  equal  to  the  total  amount  of  the  income  tax 
upon  the  annuity  already  paid. 

An  originating  summons  was  thereupon  taken 
out  on  behalf  of  Alice  Temple  Williams,  against 
the  executors  and  trustees  of  the  will  and  codicils 
of  the  testator  and  Frederick  Ainger  Buckle,  an 
annuitant  under  the  will,  for  the  determination  of 
the  question  whether  or  not,  upon  the  true  con- 
struction of  the  will  and  codicils,  the  annuities  by 
the  will  bequeathed  to  or  in  trust  for  the  plaintiff 
and  other  annuitants  ought  to  be  paid  free  from 
any  deduction  in  respect  of  income  tax. 

On  the  5th  June  1893  the  summons  came  on  to 
be  heard  before  North,  J.  at  chambei's,  when  his 
Lordship  made  an  order  declaring  that  the  plain- 
tiff's annuity  was  not  payable  free  from  income 
tax,  being  of  opinion  that  the  case  was  distin- 
guishable from  Turner  v.  Mullineux  (1  J.  &  H.  334). 

From  that  decision  the  plaintiff  now  appealed. 

G.  P.  C.  Lawrence  for  the  appellant. — No  doubt 
the  gift  of  an  annuity  "  fi-ee  of  legacy  duty  and 
every  other  deduction  "  would  not  make  it  free  of 
income  tax,  income  tax  not  being  considered  as  a 
deduction  : 

Oleadmo  v.  Letthant,  22  Ch.  Div.  269,  271. 
But  in  the  present  case  the  testator  has  explained 
himself,  the  words  "  except  income  tax  "  in  the 
will  showing  that  he  included  income  tax  among 
deductions.  The  distinction  taken  by  North,  J.  is 
not  well  founded.  The  codicil  shows  that  the 
testator  had  the  will  before  him  when  he  made  it, 
and  the  two  must  be  read  together.  The  case, 
therefore,  is  governed  by 

Turner  v.  Mullineux,  IJ.  &  H.  331. 
[Davet.  L.J.  referred  to  Theobald  on  Wills,  3rd 
edit.  p.  137.] 

W.  B.  Coltman  for  the  respondents. 

LiNDLBT,  L.J. — ^I  am  of  opinion  that  the  argu- 
ment of  the  appellant  is  well  founded.  Although 
a  du«ction  to  deduct  income  tax  from  an  annuity 
is  not  general,  yet  if  a  testator  thinks  proper  to 
treat  income  tax  as  a  deduction,  there  is  no  reason 
why  it  should  not  be  so  ti-eated.  In  his  will  the 
testator  in  the  present  case  says  that  the  annui- 
tants are  to  be  paid  their  annuities  "  clear  of  all 
deductions  whatsoever  except  income  tax."  And 
in  his  codicil  he  says  that  the  annuities  are  to  be 
"  free  of  legacy  duty  and  every  other  deduction." 
In  my  opinion  he  treA,ted  income  tax  as  a  deduc- 
tion of  which  the  annuities  were  to  be  free.  The 
case  is  governed,  if  at  all.  by  Turner  v.  Mullineux 
(ubi  sup.)  rather  than  by  Gleadow  v.  Leetham 
(ubi  sup.).    I  think  that  the  appeal  must  succeed. 

Smith,  L.J. — I  concur.  It  is  quite  clear  that 
the  testator  treated  income  tax  as  a  deduction ; 
and  therefore  the  plaintiff  is  entitled  to  have  her 
annuity  paid  to  her  free  from  income  tax. 

Davet,  L.J. — I  am  of  the  same  opinion. 
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Solicitors  for  the    appellant,    Mollam),  Sokb, 
Coward,  and  Hawhsley. 
Solicitors  for  the  respondents,  Marsoti  and  Son. 


Nov.  11  and  13, 1893. 

(Before  Lindlet,  Smith,  and  Davet,  L.JJ.) 

Bowes  v.  Peess.  (a) 

appeal  fbom  the  queen's  bench  division. 

Employer  and  workman — Conduct  of  workman 
amounting  to  absenting  himself  from  employ- 
ment—  breach  of  contract  —  Damages — Em- 
ployers and  Workmen  Act  1875  (38  &  39  Viet 
e.  90). 

The  contract  of  service  of  a  workman  employed  in 
a  colliery  leas  determinable  on  fourteen  days^ 
notice  on  either  side. 

One  of  the  rules  of  the  colliery  provided  that  the 
banksman  should  regulate  the  manner  in  which 
persons  should  enter  and  leave  the  cage,  subject 
to  the  direction  of  the  vianager. 

A  notice  was  sent  to  the  owners  by  the  workmen 
belonging  to  the  trade  union  that  after  fourteen 
days  from  that  date  all  non-unionists  mxist 
descend  and  ascend  the  colliery  by  themselves. 
On  the  expiration  of  this  notice  several  of  the 
workmen  refused  on  three  following  days  to  go 
doiim  the  pit  to  work  in  the  same  cage  as  a  non- 
unionist,  tvhen  requested  to  do  so  by  the  manager. 
The  cage,  which  held  eight  men  at  one  time,  was 
then  sent  down  with  the  non-unioniet  alone. 
When  the  next  cage  eame  up,  a  few  seconds 
later,  the  unionitts  were  toiUinq  to  go  down  in  it, 
hut  the  manager  refused  to  allow  them  to  do  so. 
The  employer  then  summoned  the  men  under  the 
Employers  and  Workmen  Act  1875,  claiming 
damages  in  consequence  of  their  having  absented 
themselves  from  their  employment  on  those  three 
days  without  giving  the  required  fourteen  days' 
notice. 

Held,  that  the  men  had  been  guilty  of  a  breach  of 
contract,  and  thai  the  refusal  to  enter  the  cage 
being  a  preconcerted  course  of  action,  they  did 
for  the  three  days  refute  to  go  to  their  work 
except  on  terms  ichich  they  had  no.  right  to 
impose,  and  the  employer  was  entitled  to  sub- 
stantial damages. 

Decision  of  Divisional  Court  (Day  and  Lawrance, 
JJ.)  affirmed. 

This  was  a  case  stated  by  justices  for  the  cotintj 
of  Durham,  under  the  provisions  of  20  &  21  Vict. 
c.  43,  and  of  the  Summary  Jurisdiction  Act  1879, 
8.33. 

At  petty  sessions  held  for  the  West  Division  of 
Chester  V^ard,  in  the  county  of  Durham,  on  the 
29th  Dec.  1892,  a  complaint  under  the  Employers 
and  Workmen  Act  1875  was  made  by  John  Bowes 
and  Partners  Limited,  a  firm  of  colliery  owners, 
against  Robert  Press,  claiming  the  sum  of  15*. 
damages  for  that  he,  being  a  workman,  and 
having  entered  into  a  contract  of  service  with 
them  as  his  employers,  determinable  by  fourteen 
days'  notice  on  either  side,  wrongfiilly  absented 
himself  from  his  employers'  service,  without 
having  given  such  notice  as  is  required,  on  the 
20th,  2l8t,  and  22nd  Dec.  1892. 

On  the  hearing  of  the  complaint,  with  the 
consent  of  the  justices,  pursuant  to  rule  3  of  the 

(a)  Bcponeil  bj  W.  C.  BISS,  Eaq.,  B%riister-at-Lavr. 


Employers  and  Workmen  Boles  1886.  Prei 
made  a  counter-claim  for  15s.  damages  aniul 
Messrs.  Bowes  and  Partners,  on  the  ground  tbM 
they  bad  wrongfully  refused  to  alE>w  him  U 
follow  his  lawful  employment  on  the  same  da}( 
without  having  given  nim  the  required  notice. 

At  the  hearing  it  was  agreed  that  the  case  a| 
Robert  Press  should  be  taken  first,  and  that  th 
decision  should  bind  about  thirty  other  casei 
arising  out  of  similar  circumstances,  and  that  iM 
damages  should  be  a  nominal  sum  of  55.  only  <■ 
either  side,  and  that  the  evidence  adduced  for  ^ 
20th  Dec.  should  be  taken  as  applying  to  the  SM 
and  22nd  Dec. ;  the  same  conduct  on  both  udM 
having  taken  place  on  each  of  those  days. 

The  only  evidence  given  was  that  of  Thorny 
Bowes,  the  under- manager  at  the  Pontop  Colliaj^ 
from  which  it  appeared  that  Robert  Press  «i|| 
employed  as  a  newer  at  that  colliery  on 
usual  conditions  of  fourteen  days'  notice 
terminate  the  hiring  being  required  on  ei 
side.  He  was  employed  in  the  foreshift,  w] 
goes  down  at  4  a.m.  Press  and  the  thirty-<M 
other  men  summoned  were  members  of  a  tiadi 
nnion. 

On  the  1st  Dec.  the  following  letter  was  senttt 
the  manager  ot   the  colliery  from  the  Pi 
Lodge  of  tiie  Durham  Miners  Association 

We,  the  workmen  of  Fontop  Colliny  do  hereb;  _ 
yon  fourteen  days'  notice  that  after  the  ezpintios 
this  notioe  all  non-nnionieti  mnet  descend  and  xe* 
by  themeelree. — Signed  on  behalf  of  the  workmen 
Pontop  Colliery,  J.  H.  Thohpsox,  Miners'  Seoretuy. 

On  the  20th,  21st,  and  22nd  Dec.  1^2, 
and  the  other  men  were  at  the  pit's  month 
4  a.m.  The  pit  was  all  ready  for  work,  and  ' 
cage  was  ready  for  the  men  to  go  down,  bat 
one  went  to  get  in.  After  a  few  seconds  a  man 
the  name  of  James  Embleton,  who  was  a 
unionist,  went  into  the  cage.  Eight  men  oi  _ 
to  go  down  at  a  time,  and  Bowes  requested  tkl 
imionists  to  go  down  the  pit.  Thepr  all  refused  tl 
get  into  the  cage,  and  said  they  would  not  get  il 
with  a  non-unionist.  After  they  refused,  Bo*«l 
told  the  banksman  to  send  Embleton  down,  wUd 
was  done.  When  the  next  ca^  came  up  a  fel 
seconds  later  some  of  the  men  went  forward' g 
get  into  it,  but  Bowes  told  them  that  they  ooul 
not  get  down  for  that  shift.  The  men  remaim^ 
from  4  a.m.  until  10  a.m.,  but  Bowes  refused  tCj 
allow  them  to  go  down.  j 

One  of  the  rules  of  the  coUiery  was  as  foUom 

Eaoh  banksman  shall,  have  control  of  the  shaft  t( 
and  each  onsetter  of  the  shaft  bottom  shall  not  all 
any  person  tb  descend  or  ascend  withont  permi 
from  the  proper  aotbority.  He  shall  rearnlate,  snbieet 
any  directions  of  the  Aianarar  or  nnder-manaser,  I 
order  in  which  persons  shall  enter  and  leave  toe  ei| 
and  see  that  the  anthorised  number  only  descend 
ascend  at  one  time,  and  shall  not  allow  any  penoo 
descend  in  a  state  of  intoxication,  nor  allow  any  into 
eating  drink  to  be  taken  down  the  pit,  except  by  spte 
permission. 

On  the  part  of  Messrs.  Bowes  it  was  contend 
that  Press  absented  himself  from  his  employe! 
service  by  refusing  to  descend  in  the  cage 
ordered  by  the  under-manager,  and  that  Mesa 
Bowes  were  entitled  to  damages,  and  also  tli 
the  contract  was  not  broken  on  their  part. 

On  the  part  of  Press  it  was  contended  tb 
there  was  no  evidence  that  he  had  absent) 
himself  from  his  employers'  service,  and  tb 
Messrs.  Bowes  had  determined  the  contract,  ai 
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could  not  both  determine  the  contract  and  sue  for 
-damages. 

The  justices,  being  of  opinion  that  Press  did 
«baeiit  himself  from  his  employers'  serrice,  and 
tiiat  Messrs.  Bowes  did  not  determine  the  contract, 
ordered  Press  to  pay  5s.  damages  and  4«.  6d. 
-cents,  and  dismissed  the  counter-cudm. 

The  question  of  law  stated  for  the  opinion  of 
the  court  was,  whether  the  justices  were  right. 

The  case  came  before  a  divisional  court  (Day 
and  Lawranoe,  JJ.)  on  the  31st  May  1893. 

Tindal  Atkinson,  Q.C.  and  Atherley  Jones  for 
the  workman. 

Bdbson,  Q.C.  and  Willes  Chitty  for  the  em- 
jtoyers. 

Dat,  J. — I  am    clearly    of   opinion    that  the 
jnstices  were  right  in  their  decision  in  this  case. 
The  question  is  solely  whether  the  appellant  and 
his  fellow-workers  absented  themselves    from  the 
service  of  their  employers  by  their  conduct.    He 
and  the  other  thirty-one  men  were  on  duty  to 
«o  down  the  pit  on  the  first  shift.     It  was  neces- 
sary that  they  should  be   taken  down  in  the  cage 
or  cages  provided  by  their  employers.    A  cage  was 
80  provided.    It  would   have   held  eight  men  in 
relays.    All  the  thirty-three  men  were  invited  to 
take  such  places  as  were  vacant  for  them  in  the 
cage.    They  all  refused — whether  singly  or  in  a 
hodj  is  immaterial.     Each  and  every  one  of  them 
had  the  option  of  fnlfilling  their  duty  of  service  at 
the  right  time — that  is,  when  their  employers  had 
proTided  for  themi  a  sate  and  proper  cage.    The 
employers  were   not  bound,  aater  the  men  had 
Kfused  to  go  into  the  cage,  as  requested,  to  pro- . 
vide  any  otner  convenience  for  them  by  which  to 
reach  their  work  than  that  offered,  or  even  to  pull 
up  the  cage  again  for  them  at  all.    There  was  a 
reasonable  convenience  provided  for  them  at  the 
Jioper  time  which  they  refused  to  take  advantage 
oL    That    is    equivalent    to  the  men  absenting 
themselves  from  work  when  in  the  service  of  their 
employers.  •  Sufficiently  convenient  access  to  their 
»nrk  is  provided  for  them,  of  which  they  refused  . 
to  arail  themselves.  That,  in  my  opinion,  amounts 
to  an  absenting  of  themselves.     No  doubt  other 
«onrses  were  open  to  the  employers,  but  they  have 
.    «ho«en  to  take  such  legal  and  proper  course  as 
!    lioej  were  entitled  to  do. 
'  Lawkasce,  J. — I    am   entirely  of  the  same 
opinion.  ,         » 

From  this  decision  Press  appealed. 
At  the  hearing  of  the  appeal  it  was  agreed  that, 
._  tiiecase  should  be  treated  as  amended  so  as  to 
|.'  raise  the  question  whether  the  damages  ought. 
L '  to  be  substantial  or  merely  nominal,  it  bemg 
!»  admitted  that  there  had  been  a  breach  of  contract 
;    <«  the  part  of  the  men. 

t       Thkdcd  Atkintort,  Q-O.  and  Atherley  Jones  for ; 
■    the  appellant. — The  men  were  kept  from  work  by 
I    the  conduct  of  tie  under-manager,  who  refused  to 
»llow  them  to  go  down  in  the  next  cage,  which 
«rald  have  started  ten  seconds  later  than  the  one 
;    m  which  Embleton  went  down  alone.    The  em- 
ployers only  suffered  damage  between  tiie  time 
^  first  owe  arrived  at  the  bottom  of  the  pit  and 
«e  time  that  the  men  would  have  arrived  there 
"they  had  been  permitted'  to  go  by  the  second, 
■''nich  was  a  period  of  a  few  seconds.    The  breach 
of  contract  on  the  part  of  the  men  was  the  natural 
'Wlt  of  the  employer  i-efusing  to  allow  them  to 
go  down  at  aU,  imd  this  act  of  the  employer  was 


not  the  natural  result  of  the  men  refusing  to  go 
down  when  they  ought.  If  the  employer  therefore 
is  entitled  to  any  damages  at  all,  they  are  merely 
nominaL  The  men  might  have  been  dismissed  on 
the  spot,  or  have  been  prosecuted  under  the  Coal 
Mines  Biegulation  Act.  They  were  not  dismissed, 
but  refused  access  to  their  employment,  and  the 
employer  therefore  is  not  entitled  to  damages  for 
their  absence.  The  employer  was  guilty  of  a 
breach  of  contract  in  refusing  to  allow  them  to 
go  to  their  work. 

Rohson.  Q.C.  and  WiUes  Chitty  for  the  respon- 
dents.— Thfl  employer  could  only  proceed  against 
the  men  under  the  Coal  Miues  Regulation  Act  for 
breaches  of  rules,  discipline,  kc,  relating  to  the 
safetv  of  the  mine.  The  masters  here  are  entitled 
to  suostantial  damages  for  the  breach  of  contract 
by  the  men.  They  deliberately  refused,  and  an- 
nounced their  intention  to  continue  to  refuse,  to 
go  down  with  a  non-unionist.  It  is  said  that  the 
masters  were  bound  to  conduct  themselves  in  such 
a  way  as  if  possible  to  reduce  the  damages.  They 
were  only  bound  to  act  reasonably.    They  were 


only  bound  to  give  them  an  opportimity  of  gpiug 
down  at  the  commencement  of  each  shift.  They 
provided  a  proper  cage  at  the  proper  time,  and 
were  under  no  contractual  obligation,  nor  under 
an  obligation  in  order  to  mitigate  the  damages,  to 
provide  another  cage.  It  is  nob  reasonable  to  say 
that,  in  order  to  save  the  ba.,  which  they  have 
obtained  a«  damages,  they  were  bound  to  break 
through  the  regulations  of  the  pit,  and  that  at 
the  instance  of  a  tort  feasor.  They  could  not 
offer  further  facilities  to  the  men  except  by  con- 
doning their  breach  of  contract.  The  magistrates 
have  n>imd  that  they  acted  reasonably  by  giving 
them  5*.  damages.  The  men  had  no  right  to 
insist  on  a  second  cage  being  provided  for  them, 
and  therefore  they  absented  themselves  from 
their  work : 

Tomlimon  v.  A$hv>orth,  50  J.  P.  164. 
Tindal  Atkinson  in  reply. 

LiNDLET,  L.J. — At  our  suggestion  the  counsel 
on  both  sides  have  agreed  to  treat  the  case  as 
amended,  so  as  to  raise  the  question  which  is 
really  the  point  for  us  to  determine ;  that  is  to 
say,  they  have  agreed  that  we  shall  not  be  bound 
by  the  expression  "  absenting  himself  from  his 
employers'  service,"  which  is  to  be  found  in 
the  summons,  but  that  we  should  treat  it  as  a 
question  of  breach  of  contract.  I  attach  no  impor- 
taiioe  myself  to  that  particular  expression, 
although  I  think  the  magistrates  did,  bub  I  shall 
explain  my  views  upon  that  presently.  Now,  the 
facts  appear  to  be  as  follows :  The  colliery  owners 
carry  on  business  under  contracts  with  tuelr  men 
determinable  at  fourteen  'days'  notice,  and 
subject  to  certain  regulations  under  which  the 
owners  have  power  not  only  to  dismiss  the  men  if 
they  disobey  orders,  but  also  to  suspend  them. 
Rule  84  requires  the  men,  in  going  up  or  coming 
down  the  cages  in  the  mine,  to  obey  all  the  orders 
of  the  banksman.  Now,  it  appears,  for  reasons 
which  I  do  not  go  into,  that  the  men  thought  it 
right,  on  the  1st  Dec.  1892,  to  send  to  the 
colliery  owners  this  notice :  "  We,  the  workmen  of 
Pontop  Colliery,  do  hereby  give  you  fourteen  days' 
ndtice  that,  after  the  expiration  of  this  notice,  all 
non-tmionists  must  descend  and  ascend  by  them- 
selves." Now,  I  pause  there  to  ask  what  right 
the  men  had  to  send  that  notice.     What  right 
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.had  they  to  impose  that  as  a  condition  of  their 
service  t  It  is  not  in  accordance  with  their  con- 
tract, and  it  was  no  part  of  their  contract  that  they 
should  be  at  liberty  to  say  what  they  do  say  here, 
"  that  all  non-unionists  must  descend  and  ascend 
by  themselves."  On  the  contrary,  it  is  in  the 
teeth  of  the  contract  which  embodies  the  regula- 
tions to  which  I  have  referred.  They  had  no  right 
to  take  that  course,  and  to  assert  the  power  of 
dictating  to  the  masters  how  the  men  should 
ascend  and  descend.  However,  they  gave  that 
notice,  and,  accordingly,  after  the  expiration  of 
those  fourteen  days,  some  of  the  miners  came  to 
this  pit,  and  thera  being  a  non-unionist  who 
got  into  the  cage  to  go  down  the  pit, 
they  would  not  go.  Now,  pausing  there 
for  a  moment,  was  that  in  accordance  with 
the  contract  or  not  P  It  is  clearly  a  breach 
of  contract,  and  that  is  so  clear  that  their 
own  counsel  could  not  hope  to  argue  the 
contrary.  Then  what,  is  the  conseanence  of 
thatP  The  moment  that  one  non-unionist  had 
got  in  (it  does  not  appear  that  there  was  any 
other  non-unionist  who  wanted  to  go  down),  and 
the  cage  came  up  again,  the  men  who  had  refused 
to  go  down  with  the  non-unionist  then  said, 
"  Now  we  are  ready  to  go  down,"  but  the  under- 
manager  then  declined  to  allow  them  to  go  down, 
and  that  happened  on  three  successive  days. 
Now  the  question  which  arises  is  this  :  Whether 
the  offer  of  the  men  to  go  down  under  the  circum- 
stances, and  at  the  time  when  they  made  the 
offer,  has  reduced  their  breach  of  contract  to  one 
which  in  point  of  time  endured  only  for  a  moment 
or  two,  and  in  that  point  of  new  the  masters 
would  be  entitled  only  to  nominal  damages ;  or 
whether  it  is  a  more  serious  continuing  breach,  in 
which  case  it  is  agreed  that  the  damages  shall  be 
hs.  as  assessed  by  the  magistrates.  Now,  it  is 
upon  that  particular  point  the  only  real  difficulty 
turns,  and  it  appears  to  me,  having  regard  to  the 
fact  that  this  was  a  preconcerted  course  of  action, 
that  the  real  solution  of  the  problem  presented  to 
us  is  this,  that  the  men  did  absent  themselves, 
not  that  I  attach  much  importance  to  that  par- 
ticular expression,  but  for  three  days  they  did 
refuse  to  go  to  their  place  of  work  in  accordance 
with  the  rules  and  terms  of  their  contract.  I 
think,  having  regard  to  the  preconcerted  notice, 
and  the  absence  of  all  right  on  their  part  to 
impose  those  terms,  that  the  true  effect  of  what 
they  did  was  to  say,  "  We  will  not  go  to  our  work 
according  to  our  contract;"  and  if  so,  then  it 
appears  to  me  that  the  view  taken  of  the  damages 
was  quite  right.  With  respect  to  the  counter- 
claim of  Press,  it  appears  to  me,  I  confess,  to  be 
absolutely  unfounded.  The  counter-claim  is 
based  on  the  theory  that  there  has  been  some 
breach  of  the  contract  by  the  master.  The 
answer  to  that  is,  that  there  is  no  breach 
of  contract,  absolutely  none.  I  think  that 
the  counter  -  claim  is  hopeless  upon  those 
grounds.  The  real  difficulty  is,  whether  on  the 
breach  of  contract  the  mastei-s  are  entitled  merely 
to  nominal  damages  or  to  substantial  damages. 
For  the  reasons  I  have  given,  I  think  they  are 
entitled  to  substantial  damages.  This  case  has 
been  fought  out  like  a  great  many  other  cases ;  it 
has  been  a  struggle  for  mastery.  It  appeal's  to 
me  that  the  men  deliberately  put  themselves  in 
the  wrong,  and  that  they  had  continuously  and 
persistently  refused  to  work  except  upon  terms 


which  they  had  no  right  to  dictate.    The  appeal 
must  be  dismissed  with  costs. 

Smith,  L.J. — This  is  a  case  stated  by  justices, 
and  it  has  been  well  argued  in  this  court.  There 
are  two  questions  arising,  as  it  appears  to  me, 
for  determination.  The  first  is,  whether  upon  the 
facts  stated,  the  men  have  committed  a  breach  of 
contract  with  their  masters;  in  other  words, 
whether  they  have  absented  themselves  from  thor 
work,  and  so  broken  the  contract  P  There  is  a 
cross-claim  by  the  men  against  the  masters,  in 
which  they  claim  damages  on  the  basis  that  the 
masters  have  committed  a  breach  of  contract 
with  them.  The  whole  of  this  controversy 
may  be  said  to  commence  with  a  notice  which  the 
men  sent  to  the  masters  on  the  Ist  Dec.  1892. 
[His  Lordship  then  read  the  notice.]  Now,  there 
IS  not  a  pretence  that  they  had  any  right  to  send 
any  such  notice.  That  is  conceded  at  the  bar. 
The  meaning  of  that  notice,  as  it  appears  to  me, 
is  this :  "  As  long  as  you  have  non-unionists 
going  up  and  down  your  shaft,  so  long  will  ve 
not  obey  the  orders  you  are  by  law  entitled 
to  pve  us."  Now,  that  notice  having  been  given 
on  the  Ist  Dec.,  the  first  engagement  between 
the  men  and  the  masters  took  place  on  the  20th 
Dec.  The  men,  to  the  number  of  about  thirty- 
three,  came  to  the  pit  bank  on  the  morning  of 
that  day.  It  was  the  men's  duty  to  be  there  to 
go  down  by  the  4  a.m.  shift,  and  the  cage,  which 
will  hold  eight  at  a  time,  was  ready  for  them. 
The  first  cage  having  a  non-unionist  in  it,  the 
other  men  one  and  all  refused  to  enter  that  cage. 
They  carry  out  distinctly  by  their  act  on  the  20th 
Dec.  what  they  have  announced  to  the  masters  on 
the  1st  Deo.  Not  a  man  went  down.  The 
same  thing  happened  on  the  morning  of 
the  21st,  and  the  same  thing  happened  on 
the  morning  of  the  22nd,  and  now  the  ques- 
tion is  asked  upon  these  facts.  Is  theic  evidence 
to  establish  that  these  men  absented  themselves 
from  their  work,  or,  in  other  words,  refused  to 
obey  the  lawful  orders  of  their  masters  P  I  can 
only  answer  that  in  one  way,  that  they  did 
absent  themselves  f  i-om  their  work.  There  is  ample 
evidence  to  support  that.  The  justices  so  found, 
and  stated  a  cajse  upon  it  for  the  decision  of  the 
court,  and  my  learned  brothers.  Day  and  Lawranee, 
JJ.,  have  so  found,  and  in  my  judgment  their 
finding  is  correct.  If  that  be  right,  the  other 
question  which  has  been  raised  in  the  course  of 
argument  in  this  case  in  my  judgment  does  not 
arise,  because,  assuming  that  there  be  evidence  that 
these  workmen  did  absent  themselves  from  thdr 
employers'  service,  then  it  is  agreed  that  the 
damages  shall  be  the  sum  of  5«.,  which  I  take  in 
this  case  to  be,  and  hold  to  be,  a  sum  of  os.  for  the 
three  days  over  which  the  controversy  arises.  In 
this  court  an  attempt  was  made  to  show  that  it 
was  5«.  a  day;  but  I  cannot  read  this  case  without 
coming  to  uie  conclusion  that  the  fine  imposed 
upon  the  men  was  at  the  rate  of  1«.  8d.  per  day, 
that  is  to  say,  hs.  for  the  three  days.  Therefore  the 

ntion  as  to  what  would  be  the  measure  of 
age,  if  there  had  been  no  case  of  absenting 
themselves  from  their  employers'  service,  and 
only  a  breach  of  contract  continuing  for  a  short 
period  of  time,  does  not  arise ;  and  therefore  I 
need  not  go  into  that  question.  But.  in  my 
judgment,  counsel  put  the  law  truly,  that 
where  a  person  has  had  a  contract  broken  with 
him  and  he  sues  for  damages,  he  is  only  bonad  to 
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do  what  ia  reasonable  to  mitigate  the  damages, 
and  he  is  not  bound  to  do  what  is  unreasonable.  I 
abet^  from  saying  whether  it  is  reasonable  or 
mreamnable  in  a  case  like  this  for  a  master, 
where  there  is  a  pitched  battle  between  him  and 
his  men,  to  give  facilities  to  the  men  to  go  on 
perpetually  breakiiig  the  contract.  I  say  nothing 
abont  that.  Now  I  come  to  the  other  cause  of 
actirai ;  that  is  the  claim  by  the  men  against  the 
mafters.  The  men  cannot  substantiate  any  claim 
asainst  the  masters  unless  they  make  out  a  breach 
<u  contract  on  the  part  of  the  mastei's.  What 
contract  have  the  masters  broken  F  The  masters, 
I  apprehend,  were  bound  to  provide  a  cage  or 
cages  for  the  men  to  go  down  to  their  work  for 
this  4  a.m.  shift  on  the  morning  of  the  20th  Dec. 
The  cage  or  cages  were  provided,  and  the  men  one 
and  all  declared  that  they  would  carry  out  their 
intention,  and  that  they  would  not  go  down  with 
the  non-unionist ;  either  go  down  or  come  up  the 
shaft.  What  duty,  after  such  a  refusal  as  that, 
was  there  on  the  masters  to  provide  other  cages 
to  accommodate  the  men  without  non-unionist 
men?  No  duty  at  aU.  It  is  quite  true  there  were 
cages  in  the  ordinary  course  of  business  that 
would  be  up  and  down  in  the  course  of  a  few 
mmntes,  but  there  vias  no  obligation  on  the 
masters  to  provide  them,  and  it  is  impossible  to 
«aj,  in  my  judgment,  that  the  masters  in  this 
case  committed  any  breach  of  duty  towards  their 
men.  Therefore,  the  action  by  the  men  against 
the  masters  fails,  and  they  are  not  entitled  to  the 
damages  they  sue  for,  namely,  wages  for  the  20th, 
2H  and  22nd  Dec. 

Datet,  L.J. — The  question  upon  which  our 
opinion  is  asked  is,  whether  "  we  were  right  in 
holding  that  on  the  20th,  21st,  and  22nd  Dec. 
1892  the  appellant  did  absent  himself  from  his 
«mployer8'  service  by  refusing  to  descend  the  pit 
in  the  cage  which  the  respondents'  luider-manager 
tiionght  proper  for  him  to  descend  ?  " — whether 
the  appellant  was  thereby  guilty  of  a  breach  of 
contract  entitling  the  respondents  to  recover 
damages  as  aforesaid ;  or  whether  the  contract 
wss  determined  by  the  respondents,  and  the 
appellant  was  entitled  to  recover  daintu^  tor 
hreach  thereof.  Now  it  ia  admitted  that  there 
lias  been  a  breach  of  contract,  and  it  has  been 
»erjr  fairly  and  properly  admitted  that  the  act  of 
the  unionists  in  endeavoiu'ing  to  force  their  rule 
upon  the  masters  could  not  oe  justified  in  this 
«onrt.  But  the  question  which  we  have  to  con- 
sider is,  whether  there  was  on  those  three  days, 
which  are  mentioned  in  the  paragraph  I  have 
read,  such  an  absenting  of  the  appellant  from  his 
employment  as  would  entitle  the  employers  to 
substantial  damages.  Now  I  must  confess  that 
I  have  found  this  a  question  of  very  great  diffi- 
«>%.  It  seemed  to  me  at  first  a  stretch  of 
Isngoage,  and  a  stretch  of  language  which  I  waa 
not  disposed  to  make,  to  say  that  a  refusal  by  the 
workman  at  four  o'clock  in  the  morning  to  descend 
m  the  cage  indicated  by  the  banksman,  but  fol- 
lowed ten  seconds  afterwards,  we  were  told,  when 
the  next  cage  came  up,  by  a  willingness  to  go 
A)wn  to  his  work  and  to  do  the  orfinary  dauy 
vork,  constituted  an  absenting  himself  fit>m  his 
Moployment  during  the  continuance  of  a  shift. 
But  I  must  also  confess  that  further  considera- 
tionot  the  facts  and  the  pro]per  inference  to  be 
™«wn  from  the  facts  of  this  case,  and  Mr. 
•olwBi's  very  able  argument,  have  removed  that 


impression.  I  agree  with  Lindlej,'  L.  J.  that  the 
key  to  the  unlocking  of  the  problem  which  we 
have  to  answer  is,  that  the  whole  course  of  con- 
duct on  the  part  of  Press  was  founded,  not  on  a 
casual  refusal  to  go-down  ia  the  particular  cage, 
but  on  a  settled  policy  and  a  preconcerted  course 
of  action,  preconcerted  and  aineed  with  other 
members  of  the  trades  union.  There  was,  there- 
fore, during  the  whole  three  days,  a  continued 
refusal  to  work  except  upon  terms  which  the 
appellant  had  no  right  to  impose  upon  the  com- 
pany, and  during  the  whole  of  those  three  days, 
therefore,  he  must  be  taken,  in  my  opinion,  to 
have  refused  to  work  in  accordance  with  his  con- 
tract. Whether  that  is  properly  described  as 
"absenting  himself,"  I  do  not  know,  but  it  is 
substantially  the  same  thing.  It  is  a  refusal 
to  work  in  accordance  with  the  contract;  not 
an  absolute  refusal,  but  refusal  to  work  in 
accordance  with  .the  contract.  That  being  so,  I 
am  of  opinion  we  must  answer  this  question  by 
saying  that  the  appellant  did  absent  himself 
from  nis  employers'  service  in  the  sense  which  I 
have  said  I  put, upon  those  words.  If  so,  it 
appears  to  me  that  the  damages  are  settled  for 
us.  I  agree  that  the  point  which  has  been  argued 
with  so  much  ability  on  both  sides,  as  to  whether 
the  damages  should  be  nominal  or  substantial, 
does  not  really  arise,  if  we  once  come  to  the  con- 
clusion that  there  ^vas  a  continued  refusal  to  work 
according  to  the  contract  during  the  three  days. 
I  will  not  express  any  opinion  upon  the  nice  ques- 
tion as  to  the  exact  obligation  upon  a  person  who 
complains  of  a  breach  of  contract — what  he  ia 
exactly  bound  to  do  in  mitigation  of  damages.  I 
will,  however,  observe  that  one  cannot  help  seeing, 
after  Mr.  Robson's  argument,  that  the  mitigation 
of  damages  in  this  case  by  employing  the  men, 
would  really  have  involved  allowing  them  to  work 
on  conditions  different  from  those  on  which  they 
contracted  to  work. .  On  the  point,  as  to  the  counter- 
claim, I  agree  with  what  has  been  said  by  the  other 
members  of  the  court,  and  I  agree  in  the  i-esult. 

Solicitors  :  Crostman  and  Prichard,  agents  for 
JBT.  Forrest,  Durham,  and  for  Cooper  and  Goodger, 
Newcastle-on-Tyne. 
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OHANCERT  DIVISION. 
Jan.  11  and  24. 
(Before  Stibukg,  J.) 
Re  Talbot's  Tbade  Mabk.  (a) 
Trade  mark — Rectification  of  register  —  Descrip- 
tive word — Invented  word— Persons  aggrieved — 
Delay — Patents,  Designs,  and  Trade  Marks  Act 
1883  (46  <fc  47  Viet.  c.  57),  s.  64,  sTih-sect.  1  (c). 
ss.  73,  90  — Patents,  Designs,  and  Trade  Marks 
Act  1888    (51  Ji  62  Vict.  c.  50),  «.  10,    «m5- 
teet.  1  {d)  (e). 
The  applicants  had  since  the  year  1869   manu- 
factured, and  still  manufactured,  a  preparation 
or  dressing   for  softening  harness,  ic.  and  all 
kinds  of  leaiher,  called  '■  MoUiscorium."      This 
name  they  in  1876  registered  for  this  preparation 
in  Class  50  as  an  old  mark.     The  respondent  in 
1886  registered  in  the  same  class,  as  a  new  mark, 
a  label,  vnth  the  distinctive  word  "  ErnoV,iolofru,m," 


(a)  Beported  b;  J.  SANDXasoii,  £>q.,  BuTiiter-&t-L«w. 


Digitized  by 


Google 


120-Vol.  LXX.,  N.  S.] 


THE  LAW  TIMES. 


[Hareli  H,  18M. 


Chan.  Div.] 


Be  Talbot's  Tbase  Mask. 


[Chak.  Dit. 


for  a  fluid  preparation  for  rendering  liamess,  &e. 
and  all  kinds  of  leather,  waterproof  and  supple. 

Held,  that  "  Emolliolorum,"  being  likely  to  convey 
to  an  ordinary  English  mind  the  notion  of  a 
preparation  for  softening  purposes,  is  descriptive 
ana  not  a  "fancy  word  "  within  the  meaning  of 
sect.  64,  sui-sect.  1  (c)  of  the  Patents,  &c.  Act  1883, 
as  settled  by  the  Court  of  Appeal  in  Re  Yan 
Duzer'a  Trade  Mark  (56  L.  T.  Rep.  N.  8.  286 ; 
34  Ch.  JHv.623).  That  the  fact  that  the  word  is 
an  invented  word  within  sect.  10,  sub-sect.  1  (d)  of 
the  Patents,  &c.  Act  1888  does  not  entitle  it  to 
registration,  if  it  is  descriptive,  and  consequently 
f(uXs  within  the  prohibition  in  sect.  10,  sub- 
sect.  1  («)  of  the  same  Act. 

That  the  applicants  being  in  the  same  roay  of 
business  as  the  respondents  ani  liable,  it  might 
be,  to  be  hampered  in  their  future  business  by  the 
respondent's  m,ark  remaining  on  the  register, 
were  "persons  aggrieved"  within  sect.  90  of  the 
Patents,  &c.  Act  1883. 

This  -vras  a  motion  by  Messrs.  Tanner  and  Prest, 
canying  on  business  as  oil  merchants,  to  rectify  tbe 
register  of  trade  marks  by  removing  from  it 
traicle  mark  No.  58,922,  registered  in  Class  50  in 
the  name  of  the  respondent  James  Talbot,  on  the 
gromid  (1)  that  it  waa  calculated  to  deceiTe, 
and  (2)  that  it  was  a  descriptive  word  which 
ought  not  to  be  on  the  register. 

The  applicants  had  from  the  year  1869  manu- 
factured, and  were  stiU  manufacturing,  a  prepara- 
tion or  dressing  for  softening,-  preserving,  and 
waterproofing  all  articles  of  leather,  called 
"  Molliscorium,"  which  they  alleged  had  gained  a 
wide  reputation  under  that  name.  This  name  they 
registered  on  the  Ist  June  1876  in  respect  of  goods 
in  Glass  50  as  an  old  mark  in  use  for  two  years  and 
upwards  before  the  25th  May  1876,  and  they  duly- 
renewed  the  registration  before  the  1st  June  1890. 

The  respondent,  a  manufacturing  chemist 
carrying  on  business  at  Salisbuiy,  ^plied  on  the 
15th  Nov.  1886  for  registration,  in  the  same  class, 
as  a  new  mark,  of  a  label  of  which  the  word 
"  Emolliolorum  "  was  the  instinctive  feature,  and 
it  was  registered  in  due  course,  the  manufacture 
being  described  as  a  "fluid  preparation  for 
rendering  harness,  reins,  saddles,  bridles,  carriage 
hoods,  aprons,  and  every  description  of  leather, 
thoroughly  waterproof  and  supple."  In  1890 
the  applicants'  solicitors  complained  that  the 
respondent's  mark  was  calculated  to  deceive,  but 
the  respondent  refused  to  have  the  register  recti- 
fied or  to  meet  their  views  in  any  way.  No 
further  step  was  taken  till  the  19th  Nov.  1893, 
when  the  applicants'  solicitors  wrote  to  the 
respondent  asking  whether  he  would  consent  to 
rectification  of  the  register,  and  stating  that  in 
the  event  of  his  refusal  they  were  instructed  to 
commence  legal  proceedings.  The  respondent 
refused,  and  the  applicants,  on  the  4th  Dec.  1893, 
served  notice  of  the  present  motion. 

The  evidence  of  Mr.  Prest,  one  of  the  applicants, 
stated  that  the  respondent's  preparation  was  sold 
to  the  same  classes  of  persons  as  that  of  the 
applicants,  and  at  a  cheaper  rate;  that  the 
resemblance  of  name  was  calculated  to  deceive 
the  customers  of  the  applicants,  and  that  he 
feared  the  respondent's  preparation  was  often 
supplied  when  the  applicants'  was  asked  for. 

Buckley,  Q.C.  and  Stokes  for  the  motion. — The 
respondent's    mark    ought   not    to    have    been 


registered  under  sect.  73  of  the  Act  of  1883. : 
"  Emolliolorum "  so  closely  resembles  "  Mollis- ; 
corium"  as  to  be  calculated  to  deceive.  We,; 
being  persons  aggrieved,  are  entitled  to  have  it . 
expunged  under  sect.  90 : 

Eno  V.  Dunn,  63  L.  T.  Bep.  N.  S.  6 ;  L.  Bep.  15  App. 

Cu.  252 ; 
Slatenger  and  Sons  v.  Feltham  and  Co,,  6  Fat.  IBef. . 
531 ;  5  Times  L.  Bep.  169,  865  ;  | 

Re  Grossmith's  Trade  Mark,  60  L.  T.  Eep.  N.  8. 6I2i   1 
Be    The    Trade  Mark  of  the  Soct^W  Anonyms  ia  ■ 
Verrerxee  de  VEtoile,  SB  L.  T.  Bep.  N.  S.  703;  (18M>  I 
1  Cb.  61 : 
Re  GoodaUs  Trade  Marks,  43  Ch.  Div.  566. 
"  Emolliolorum  "  is  descriptive  and  means  a  soften-  ; 
ing  substance.    On  this  ground  it  should  not  he-  '■ 
on  the  register,  either  under  sect.  64  of  the  Aci  rf  : 
1883,  or  sect.  10  of  the  amending  Act  of  1888 : 

Re  M^yentein't  Trade  Mark,  62  L.  T.  Bep.  N.  S.  S36;. 

43C11.  Div.  601; 
Richards  v.  Buicher,  (1891)  2  Cb.  522  ; 
Waterman   v.  Ayret,    59  L.   T.  Eep.   N.    S.   17: 

39  Ch.  Div.  29  ; 
Thompson  v.  Montgomery ;  Re  Joule's  Trade  Marti, 

4lCh.  Div.  85: 
Re  Paine  and  Co.'t  Trade  Marks;  Paine  and  Co. ». 

Daniel  and  Sons'  Breweries    Limited,  63  L.  T. 

Eep.  N.  8.  801;  (1853)  2  Ch.  567; 
Sebastian's  Law  of  Trade  Marks.  3rd  ed.  p.  401 ; 
LawBon's  Patents,  Desi^s,  and  Trade  Harks  Acti, 

2nd  ed.  p.  309. 

[Stielino,  J.  referred  to  Be  J.  B.  Palmer's  Trade  \ 
Mark,  50  L.  T.  Rep.  N.  S.  30 ;  24  Ch.  Div.  5(W.}  ; 
The  respondent  might,  if  his  mark  remained  on  : 
the  register,  make  use  of  the  fact  that  it  is  '■ 
there  adversely  to  us,  and  we  are  therefor»  : 
entitled  to  have  it  removed  : 

The  Great  Toicer  Street  Tea  Company  v.  Smitii,  ■ 
6  Pat.  Bep.  165, 173;  5  Times  L.  Bep.  232. 
Graham  Hastings,  Q.C.  and  C.  E.  E.  Jenkinstar 
the  respondent. — Assuming  that  "  EmolHolomm  " 
is  merely  a  descriptive  word,  the  applicants  cannot 
complain,  for  they  are  not  persons  a^rieved 
within  sect.  90  of  the  Act  of  1883.  The 
respondent's  mark  is  not  sufGiciently  similar  t» 
theirs  to  prejudice  them : 

Re  Lambert's  Trade  Mark,  61  L.  T.  Bep.  N.  S.  138: 
W.  N.  1889,  p.  65;  6  Pat.  Bep.  314. 

[Stiblino,  J. —  Bowen,  L.J.  says,  in  Pain«  ani  Co. 
V.  Daniel  and  Sons'  Breweries,  that  when  the  at- 
tention of  the  court  is  called  to  an  entry  which 
cannot  in  law  be  justified  it  may  be  the  duty  of 
the  court  to  esptmge  the  entry  whatever  the  de- 
merits of  the  applicants  may  be.]  It  is  not 
sufficient  to  say  that  it  ought  never  to  have  been 
on.  They  must  show  that  they  will  be  em- 
barrassed by  its  remaining  there.  [Stirlino,  J. 
refeiTed  to  Be  Powell's  Trade  Mark,  69  L.  T.  Eep. 
N.  S.  60;  (1893)  2  Ch.  388.]  "Emolliolorum"  is 
not  descriptive ;  it  may  be  defended  as  a  "  fancy 
word "  within  sub-sect.  1  of  sect.  64  of  the  Act  of 
1883,  for  to  an  ordinary  Englishman  it  would  be 
meaningless.  This  mark  has  been  on  the  register 
nearly  five  years.  The  fact  that  it  is  there  is 
prima  facie  evidence  that  we  are  entitled  to  it. 

Stokes  in  reply. — The  respondent's  trade  mark 
is  bad,  and  the  applicants,  as  they  are  in  the  same 
line  of  business,  are  aggrieved  by  its  continuancs 
on  the  register ; 

Re  Ainslie  and  Co.'s  Trade  Uatk,  4  Pat.  Bep.  212. 
The  applicants  may  be  restricted  in  carrying  on 
their  business  ;  they  may  wish  to  register  a  mark 
in  connection  with  their  goods,  and  be  unable 
to  do  so,  so  long  as  the  respondent's  mark  remains 
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on  the  register  and  the  applicants  ran  the  risk  of 
infringing  it : 

Be   The  ApolUnarit  Company's  Trade    Uarlca,  63 
L.  T.  Bep.N.  S.  162;  65L.T.  Eep.  N.S.  6  j  (1891) 
2Ch.  186; 
Re  Powell's  Trade  Xturk  (u(i  tup.). 

If  this  case  is  within  the  Act  of  1888,  sect.  27,  pro- 
viding that  no  liability  incurred  before  the  com- 
mencement of  the  Act  shall  be  affected,  saves  as, 
for  the  respondent  was  liable  to  have  his  mark  ex- 
paused.  Chittv  J.,  in  Re  Burgoyne's  Trade  Mark 
(61  L.  T.  Eep.  N.  S.  39 ;  6  Pat.  Eep.  227),  was  of 
opinion  that  the  Act  of  1888  was  not  reti-ospective 
ao  as  to  apply  to  a  mark  to  register  which  an  appli- 
cation was  made  before  the  coming  into  operation 
of  that  Act,  and  the  applicant  there  had  acquired 
a  right  to  registration  subject  to  opposition  and  the 
Kke ;  but,  in  Be  Baschiera'e  Trade  Murk  (5  Times 
L.  Bep.  580 ;  33  Sol.  J.  469),  his  Lordship  redded 
the  point  aa  still  open,  and  did  not  then  decide  it ; 

lAwson'a  Patents,  &o.  Acts,  2nd  ed.  p.  408; 
Sehaatian'a  Law  of  Trade  Marks,  3rd  ed.  p.  426. 

Jan.  24. — Stirunq,  J.,  after  stating  the  facte, 

continued  as  follows :— The  grounds  on  which  the 

mark  is  sought  to  be  removed  from  the  register  are 

(1)  that  it  is  calculated  to  deceive,  and  (2)  that  it  is 

a  descriptive  word  which  ought  not  to  be  on  the 

renter.     As  to  the  first  ground,  I  cannot  treat  it 

as  established.    No  explanation  is  given  of  the 

kmg  delay  since  the  first  complaint  was  made  in 

1890  ;  and  no  evidence  is  given  of  anyone  having 

been  deceived  during  the  seven  years  which  have 

passed   since   the    respondent's    mark  was    first 

Tegistered.    I  am  unable,  therefore,  to  make  any 

oraer  on  the  first  of  these  grounds.    The  second 

requires   more  consideration.     In  support  of  it, 

reliance  is  placed  on  the  law  laid  down  by  the  Court 

of  Appeal  in  Thompson  v.  Montgomery  (ubi  sup.) 

and  J'atne  and  Co.  v.  Daniel  and  Sons'  Breweries 

(vhi  sup.).     In  both  these  cases,  actions  brought 

by  the   owners  of   registered  trade  marks  were 

met  by  motions  on  the  part  of  the  defendants  for 

the  removal  of  the  tiude  marks   alleged  to  be 

infringed.     In  the  former  case  the  court,  although 

of  opinion  that  the  defendant  had  been  guilty  of 

frandolent  condnct,  nevertheless  acceded  to  his 

apphcation  for  the  removal  of  one  of  the  plaintiff's 

trade  marks.    The  ground  of  the  decision  is  thus 

stated    by   Lindley  L.J. :   "  We    have  given  the 

defendant  his  rights  in  that  respect,  and  we  hare 

given  them  not  for  his  sake — at  least  I  have  not 

—bat  because  it  was  the  duty  of  the  court  when 

its  attention  was  called  to  the  improper  entry 

npon  the  register  to  rectify  upon  an  application 

being  made ;  and,  for  the  purpose  of  keeping  the 

register  right,  I  have  come  to  the  conclusion  that 

we  ought  to  rectify  it."    In  the  second  case  the 

application   failed,    but  Bowen,  L.J.,  in  giving 

hii  judgment,  made  the  following  observations 

which  are  of  great  importance :  "  The  purity  of 

tlie  register  of  trade  marks — if  one  may  use  the 

expression — is  of  much  importance  to  trade  in 

general,  quite  apart  from  the  merits  or  demerits 

of  particular  litigants.    If  on  a  motion  like  the 

present  the  attention  of  the  'court  is  called  to  an 

entry  on  the  register  of  a  ti-ade    mark  which 

cannot  in  law  be  justified  as  a  trade  mark,  it 

seems  to  me  thet  the  court's  duty  may  well  be, 

whatever  the  demerits  of  the  applicant,  to  purify 

the  register  and  to  expunge  the  illegal  entry  in 

the  interest  of  trade,  as  was  done  in  the  '  Stone 

Ale'  case  {Thompson  v.  Montgomery).    As  a  rule 


the  court,  on  being  seised  of  the  matter,  would 
doubtless  put  an  end  to  the  existence  of  a  trade 
mark  which  could  not  possibly  be  justified  by  law." 
I  have  then  to  inquire  whether  the  respondent's 
mark  is  one  whose  existence  cannot  be  justified 
by  law.  At  the  time  when  it  was  registered  it 
could  only  be  justified  on  the  ground  that  it  was 
(in  the  terms  of  sect.  64  of  the  Act  of  1883)  a 
"  fancy  word."  The  meaning  of  "  fancy  word  " 
was  settled  in  Be  Van  Buter's  Trade  Ma/rk  (56 
L.  T.  Bep.  N.  S.  286;  34  Oh.  Div.  623).  and  the 
definition  there'  nven  was  that  it  must  either 
have,  to  ordinary  English  people,  no  meaning  (like 
"Eureka"  or  "Aeflyton")  or,  if  it  had  any 
meaning  at  all,  it  must  be  obviously  not  intended 
to  be  descriptive.  It  has  since  been  decided,  in 
accordance  with  this  definition,  that  the  word 
"  Reversi "  could  not  be  registered  aa  a  trade  mark 
for  a  game  {Waterman  v.  Ayres  {uhi  sup.),  and  it 
was  intimated  by  Kay,  J.  that  the  word  "  EmoUio  " 
oueht  not  to  be  registered  as  a  trade  mark  for 
toUet  cream:  {Be  Grossmith's  Trade  Mark  («W 
sup.)  It  is  very  possible  that  an  ordinary 
Englishman  would  not  entirely  understand  the 
composition  of  the  word  "Emolfiolorum,"  but  I 
think  it  would  convey  to  his  mind  the  impression 
that  the  substance  so  designated  would  act  by 
softening  the  articles  to  which  it  was  intended  to- 
be  applied,  and  consequently  it  is  descriptive.  In 
mj  opinion,  therefore,  it  is  not  a  "  fancy  word " 
within  the  definition  given  in  Be  Van  Duzer'r 
Trade  Mark  (ubi  sup.).  That  case  having  been 
decided  by  the  Court  of  Appeal  in  1887,  an  Act 
was  passed  in  the  following  year  (51  &  52  Yict. 
c.  50)  by  which  the  definition  of  a  trade  mark 
capable  of  registration  was  altered.  According 
to  this  amending  Act  (sect.  10)  a  mark  may  be 
registered  if  it  is  "  {d)  an  invented  word,  or  words ;. 
or  (e)  a  word,  or  words  having  no  reference  to  the 
character  or  quality  of  the  goods,  and  not  being 
a  geographical  nsme."  It  was  contended  that 
this  Act  does  not  require  that  an  invented  word 
shall  not  have  any  reference  to  the  character  or 
quality  of  the  goods,  and  consequently  that  an 
invented  word  may  now  be  registered,  although 
intended  to  be  descriptive.  I  confess  that,  at 
the  hearing,  I  was  favourably  impressed  by  this 
argument ;  but  I  find  that  it  has  already  been 
considered  and  rejected  by  Kay,  L.J.,  when  a 
judge  of  first  instance,  in  Be  Meyerstein'*  Trade 
Mark  {vibi  sup.).  In  that  case  the  question  was 
raised  as  to  tJie  registration  of  the  word  "  Satinine," 
and  it  was  proposed  to  register  it,  in  respect  of 
the  goods  in  Class  47,  in  the  third  schedule  to 
the  Trade  Mark  Rules  1883,  comprising  "  starch, 
blue,  and  other  preparations  for  laundry  pur- 
poses." The  argument  used  was,  that  under  the 
old  section  it  was  necessary  that  a  word,  to  be 
registered  as  a  trade  mark,  should  be  a  "  fancy 
word,"  but  that  under  the  late  Act  it  was 
sufficient  if  the  word  was  an  "invented  word," 
or  "  a  word  having  no  reference  to  the  character 
or  quality  of  the  goods."  Kay,  J.  said :  "  This  is 
a  word  which  describes  the  quality  of  the  goods ; 
and  there  is  certainly  little  invention  m  the 
matter,  for  the  only  invention  is  putting  at  the 
end  of  a  common  word  '  satin' — which  brings  to 
every  man's  mind  in  a  moment  the  notion  of  a 
glossy  surface — the  common  conclusion  'ine,* 
which  one  finds  in  'saline,'  'saccharine,'  and 
numerous  other  English  words.  Certainly,  if 
that  is  inventing  a  word,  it  is  the  easiest  mode  of 
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inTention  one  can  possibly  conceive.  Bnt  I 
understand  this  Act  of  1888  to  be  subject  to  the 
limitations  which  the  decisions  have  put  on  the 
former  Act,  that  you  cannot  possibly  use  any 
word,  fancy  or  otnerwise,  if  it  is  a  descriptive 
word."  And  then  he  goes  on  to  say  that  the  word 
"  Satinine,"  was  descriptive.  I  think  I  am  bound 
to  follow  that  decision,  and  therefore  I  have  not 

fot  to  consider  the  question  of  the  effect  of  sect. 
7  of  the  Act  of  1888,  which  provides  that  nothini; 
in  the  Act  shall  affect  the  validity  of  any  act  done, 
right  acquired,  or  liability  incurred,  before  the 
commencement  of  the  Act.  In  my  opinion, 
the  respondent's  mark  ought  not  to  be  on  the 
register.  It  is  said,  however,  that  the  applicants 
are  not  persona  aggrieved  within  the  meaning 
of  sect.  90  of  the  Act  of  1883,  and  consequently 
that  no  order  for  the  rectification  of  the  register 
could  be  made  at  their  instance.  On  this  ques- 
tion, the  recent  decision  of  the  Court  of  Appeal 
in  Be  Powell's  Trade  Mark  {ubi  sup.)  has  a  most 
material  bearing.  [His  Lordship  very  fully  con- 
sidered that  case,  and  proceeded  :]  Applying 
that  to  ihe  present  case,  the  applicants  here 
are  persons  who  make  a  substance,  to  which 
they  give  the  name  "  Molliscorium,"  just  as 
in  that  case  the  applicants  appear  to  have 
manufactured  an  article,  to  wluch  they  gave 
the  name  of  "  London  Belish."  So  far  as  I 
can  see,  the  applicants  may  hereafter,  in  the 
development  of  their  trade,  wish  to  apply  the 
name  "  EmoUiolorum  "  to  some  substance  of  their 
manufacture  (similar  to,  but  not  identical  with, 
their  "  Molliscorium  "),  and  if  they  can  honestly 
do  so,  they  have  a  right,  in  the  words  of 
Bowen,  L.J.,  to  have  that  door  left  open  to  them. 
In  my  judgment,  therefore,  the  motion  succeeds, 
and  I  make  an  order  in  the  terms  of  the  notice  of 
motion ;  but,  having  regard  to  the  great  delay, 
and  the  failure  of  one  of  the  grounds  on  which  it 
is  based,  I  make  no  order  as  to  costs. 

Solicitors  :  G.  S.  Warmington  and  Co, ;  Taylor, 
Soare,  and  Box,  for  Nodder  and  Trethowan, 
Salisbury. 


Saturday,  Jan.  13. 
(Before  Stiblino,  J.) 
Be  Whitehead  ;  Peacock  v.  Litcas.  (o) 

Administration — Legaeiet  vested  hut  not  payable 
untilfuiure  date — Discretionary  annuity — Funds 
set  apart  to  answer  legacies  arid  annuity — Besi- 
duary  bequest — Tenant  for  life  and  remainder- 
man of  residue — Income  of  funds  until  payment 
— Capital  or  income. 

The  income  of  a  fund  set  apart  to  answer  a  legacy 
vested  but  not  payable  until  a  future  date  falls 
into  the  residue  as  capital,  and  must,  as  between 
the  tenant  for  life  atM  the  remainderman  of  the 
residue,  be  invested,  and  the  income  only  arising 
from  such  investment  paid  to  the  tenant  for  life. 

Crawley  v.  Crawley  (7  Sim.  427)  foUotoed. 

Allhusen  v.  Whittell  (16  L.  T.  Sep.  N.  8.  695 ; 
L.  Bep.  4  Eq.  295)  distinguisJied. 

The  unapplied  income  of  a  fund  set  apart  to  answer 
an  annuity  payable  at  the  discretion  of  trustees 
belongs  to  the  tenant  for  life  of  the  residue  as 
income. 

Cranley  v.  Dixon  (29  L.  T.  Bep.  0.  8.  119 ;  23 

Beav.  512)  followed. 

(a)  Beportad  by  W.  IviiUT  COOK,  Eaq.,  Barrlater-at-Law. 


Obioinatinq  summons. 

Sarah  Allen  Abbott  by  her  wiU,  dated  the 
6th  Dec.  1890,  after  appointing  T.  Peacock  and 
H.  A.  Dowse  executors  and  trustees  thereof, 
devised  and  bequeathed  to  them  all  her  real  and 
personal  estate  upon  trust  to  sell  and  conTert,  and, 
after  payment  thereout  of  her  debts  and  funeral 
and  testamentary  expenses  and  the  legacies  and 
annuities  thereby  given,  to  invest  the  residue  as 
therein  mentioned.  Then,  after  giving  certain 
specific  legacies,  the  testatrix  bequeathed  to  her 
stepson,  Samuel  Thomas  Abbott,  an  annuity  of 
502.  a  year  during  his  life,  conditionally  on  his  not 
retiiming  to  Europe  or  until  he  should  assign, 
alien,  charge,  incumber,  or  by  bankruptcy,  insol- 
vency, or  otherwise,  lose  the  personal  benefit  of 
the  same  or  any  part  thereof,  and  so  that  this 
annuity  should  be  for  his  personal  maintenance 
only,  and  for  no  other  purpose  whatever.  And 
she  gave  to  her  executors  and  trustees  free  power 
and  authority  in  their  uncontrolled  discretion  to 
pay  the  said  annuity  from  time  to  time  in  such 
manner  in  all  respects  as  they  might  think  fit, 
or  to  withhold  and  discontinue  payment  of  the 
same  whenever  from  time  to  time  they  might 
think  fit  in  their  own  absolute  discretion,  and 
without  being  compelled  to  assign  or  give  any 
reason  for  the  exercise  of  such  discretion  either 
to  the  said  Samuel  Thomas  Abbott  or  to  any  other 
person  claiming  any  interest,  beneficial  or  other- 
wise, under  the  trusts  of  that  her  will.  And  the 
testatrix  dii-ected  her  trustees  to  stand  possessed 
of  the  residue  of  her  real  and  personal  estate 
upon  the  following  trusts : 

I  give,  devise,  and  beqaeath  the  earn  of  3S001.  out  o( 
the  same  to  each  of  the  following  ohildren  of  my  bita 
dear  hnaband,  Samuel  %.bbott,  vis.  E.  H.  Abbott, 
B.  W.  B.  Abbott,  F.  W.  P.  Abbott,  S.  J.  Abbott,  H.  D. 
L.  Abbott,  O.  C.  Abbott,  the  said  C.  B.  Abbott,  A.  M. 
Abbott,  S.  A.  Abbott,  and  B.  O.  S.  Abbott.  .  .  . 
And  I  direct  that  the  said  auxaa  eball  not  be  paid  to  any 
of  my  said  step-ohildren,  being  sons,  nntil  he  shall  have 
completed  his  twenty-fifth  year  .  .  .  and  I  give  the 
ultimate  residue  (if  any)  of  my  said  estate  to  mjr  said 
sister  Matilda  Whitehead  for  her  life,  and  after  her 
death  as  she  may  by  will  appoint    .    .    . 

Mrs.  Abbott  died  on  the  18th  Jan.  1892,  and 
her  will  was  duly  proved  on  the  17th  Peb.  1892 
by  the  executors  therein  named. 

At  the  date  of  her  death  there  were  seven 
children  of  Samuel  Abbott  being  sons  under  the 
age  of  twenty-five  years,  viz.,  E.  H.  Abbott,  S.  A. 
Abbott,  P.  W.  P.  Abbott,  E.  W.  B.  Abbott,  S.  J. 
Abbott,  O.  C.  Abbott,  H.  D.  L.  Abbott,  of  whom 
E.  H.  Abbott  had  since  attained  that  age. 

By  an  order  dated  the  3rd  June  1892,  and  made 
in  the  matter  of  Mrs.  Abbott's  estate,  the  court 
declared  {inter  alia)  that,  upon  the  true  construc- 
tion of  the  will  of  Mrs.  Ablbott,  and  in  the  events 
which  had  happened,  the  legacies  given  to  the 
sons  of  Samuel  Abbott,  except  S.  J.  Abbott 
carried  interest  from  the  date  of  the  such  sons 
respectively  attaining  the  age  of  twenty-five  years, 
or  the  expiration  of  one  year  from  the  date  of  the 
death  of  tne  testatrix,  whichever  should  last  happen. 

The  residue  of  Mrs.  Abbott's  estate  was  suffi- 
cient to  answer  the  legacies  given  to  such  sons 
as  aforesaid.  All  the  other  legacies  given  by  the 
said  will  had  been  paid. 

Mrs.  Whitehead,  hj  her  will,  dated  the  3rd  Feb. 
1892,  after  appointmg  T.  Peacock  and  H.  A- 
Dowse  executors  and  trustees  thereof,  and_  be- 
queathing certain  l^acies  and  axmuities,  devised. 
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bequeathed,  and  appointed  (such  appointment 
being  expressed  to  be  made  in  exercise  of  the 
powers  given  to  her  hj  Mrs.  Abbott's  will)  all  the 
residue  of  her  property,  whether  real  or  personal, 
to  her  trustees  upon  trust  for  sale  and  conversion 
and  investment,  and  to  hold  the  same,  after  pay- 
ment or  providing  for  debts  and  legacies  and 
annuities  given  by  the  •will,  npon  trust  for  the 
benefit  of  Bosa  EUen  Lucas,  the  wife  of  William 
Lucas,  that  is  to  say,  to  pay  the  income  thereof  to 
her  for  life,  for  her  sepai-ate  use  without  power 
of  anticipation,  and  after  her  death  upon  trust 
for  such  one  or  more  of  her  children  by  her  present 
or  any  future  husband  as  she  should  by  deed  or 
win  appoint,  and  in  default  of  and  in  so  far  as  any 
appointment  should  not  extend,  in  trust  for  all 
her  children  equally.  And  the  testatrix  directed 
her  trustees  to  invest  the  residue  of  her  estate  in 
such  seciirities  as  should  be  by  law  permitted,  and 
she  authorised  them  to  retain  existing  investments. 

Mrs.  Whitehead  died  on  the  19th  Nov.  1892, 
and  her  will  was  duly  proved  by  the  executors 
therein  named  on  the  20th  Jan.  1893. 

Mrs.  Lucas  was,  at  the  time  of  the  death  of  Mrs. 
Whitehead,  and  still  was,  married  to  William 
Lucas,  by  whom  she  had  had  two  children  only, 
viz.,  W.  Lucas  and  E.  L.  Lucas,  both  of  whom 
were  infants.  Mrs.  Lucas  had  not  executed  the 
power  of  appointment  given  to  her  by  the  will  of 
llrs.  Whitehead. 

The  estate  of  Mi's.  Whitehead  was  sufficient  to 
pay  the  debts  and  funeral  and  testamentary 
expenses,  and  to  provide  for  the  legacies  and 
annuities  given  by  the  will. 

This  was  an  originating  summons,  taken  out 
by  the  executors  and  trustees  of  Mrs.  White- 
head's will,  for  a  declaration  whether  the  interests 
hereinafter  mentioned,  over  which  the  testatrix 
had  a  power  of  appointment  by  will  under  the 
will  of  Mrs.  Abbott  as  part  of  the  residuary  estate 
of  Mrs.  Abbott,  were  to  be  treated  as  capital  or 
income  of  the  residuary  estate  of  the  testatrix, 
namely  (A)  the  interim  income  of  a  fund  held  by 
^tn.  Abbott's  executors  to  meet  the  six  legacies 
of  35002.  each,  which  were  vested  at  Mrs.  Abbott's 
death  but  were  payable  only  as  the  legatees  re- 
spectively attained  the  age  of  twenty-five,  and  did 
wt  carry  interest  in  the  meanwhile  ;  and  (B)  the 
unapplied  income  from  time  to  time  of  the  fund 
held  by  the  same  executors  to  meet  the  dis- 
cretionary annuity  of  50Z.  a  year. 

Sankey  for  the  summons. 

B.  Dodd  for  Mrs.  Lucas. — ^A  tenant  for  life  is 
entitled  to  the  income  of  a  fund  set  apart  to  pay 
contingent  legacies  : 

AUhuten  v.   Whittell,  16  L.  T.  Eep.  N.  S.  695; 
L.  Bep.  4  Eq.  295. 

And  it  makes  no  difference,  I  submit,  whether 
the  l^acies  are  vested  or  contingent.  The  whole 
•cheme  of  Mrs.  Whitehead's  will  is  to  benefit  Mrs. 
Lucas,  and  not  her  children.  The  residue  is  given 
"for  the  benefit  of"  Mrs.  Lucas,  with  added 
directions  to  pay  the  income  to  her  for  life,  &c. 
The  provisions  for  her  children  are  only  a  portion 
of  the  benefit  to  her.  It  could  not  have  been 
intended  to  take  away  from  her  a  portion  of  the  in- 
come for  the  benefit  of  her  children.  Moreover,  the 
trustees  have  an  express  power  to  retain  existing 
mvestments.  In  such  cases  the  income  of  those  in- 
vestments is  payable  to  the  tenant  for  life  in  specie : 
St  Thomaa ;  Wood  v.  Thomat,  65  L.  T.  Eep.  N.  8. 
U2;  (X891]3Ch.482. 


[Stiblinq,  J.— Would  it  not  be  the  duty  of  the 
trustees  to  convert  wasting  securities  under  Howe 
V.  Earl  of  Dartmouth,  7  Ves.  137  ?]  I  submit  not. 
The  intention  of  the  testatrix  was,  that  Mrs. 
Lucas  should  receive  the  whole  of  the  unapplied 
income  of  these  funds'as  income. 

Fostett  Lock  for  the  children  of  Mrs.  Lucas. — 
The  tmapplied  income  of  the  fund  set  apart  to 
answer  the  legacies  falls  into  the  residue  as 
capital,  and  must  be  invested,  and  tbe  income 
only  of  the  investments  paid  to  Mrs.  Lucas. 
Allhtisen  v.  Whittell  {ubi  tup,),  which  was  relied 
on  by  the  other  side,  does  not  apply,  as  in  that 
case  the  le^^ades  were  contingent.  The  Yice- 
Chancellor  himself  in  that  case  intimated  that  if 
the  legacies  had  been  vested  his  decision  would 
have  been  the  other  way.  The  ground  for  so 
treating  the  interim  income  on  contingent  legacies 
was  that  the  capital  pending  tbe  contingency  is 
residue,  and  the  income  is,  therefore,  income  of 
residue.  But  with  vested  legacies  the  case  is 
different.  The  capital  is  not  and.  never  can  be 
residne.  All  that  goes  to  the  residue  is  the 
interest  on  the  capital  pending  the  period  for 
payment,  and  it  is  exactly  equivalent  to  an  annuity 
for  a  term  of  years.  But  it  has  been  decided  that 
the  instalments  of  such  an  annuity  are  capital  of 
residue: 

CraioUy  r.  Crawley,  7  Sim.  427. 

So  the  income  produced  within  the  first  year  by 
sums  held  for  payment  of  legacies  is  capital  of 
residue : 

Holgate  v.  Jennings,  24  Beav.  623. 
With  reference  to  the  second  point,  having  regard 
to  Cranley  v.  Diaxm  (29  L.  T.  Bep.  O.  S.  119;  23 
Beav.  512),  I  cannot  seriously  dispute  that  the 
unapplied  income  of  the  annuity  fund  is  income 
of  the  residue,  for  the  capital  of  that  fund  is 
residue,  and  can  never  cease  to  be  so.  The  only 
question  that  can  be  raised  is  whether  what  was 
certainly  income  under  Mrs.  Abbott's  will  has 
been  converted  into  capital  under  Mrs.  White- 
head's will.  [Stibling,  J. — I  can  see  no  dis- 
tinction.] 

Stirling,  J. — ^In  this  case  two  questions  arise 
under  the  will  of  Mrs.  Whitehead.  They  both 
relate  to  funds  derived  by  her  under  the  will  of 
Mrs.  Abbott.  The  first  and  more  important 
question  relates  to  the  income  of  the  fund  set 
aside .  by  the  executors  of  Mrs.  Abbott's  will  to 
meet  the  six  legacies  of  3500Z.  [His  Lordship 
stated  the  provisions  of  the  will  with  reference  to 
these  legacies  and  continued :]  Mrs.  Abbott  gave 
the  residue  of  her  property  to  Mrs.  Whitehead, 
who  thus  became  entitled  to  the  income  of  the 
amount  of  the  legacies  till  ea«b  of  the  stepsons 
attained  the  age  of  twenty-five,  which  has  not 
happened  as  vet  as  regards  most  of  them.  Mrs. 
Wmtehead,  therefore,  had  imder  the  will  a  termin- 
able interest  in  the  income  of  the  legacies  which 
she  could  dispose  of  by  her  will.  Mrs.  Whitehead 
made  her  will,  and  gave  her  residuary  estate  to 
Mrs.  Lucas  for  life,  with  remainder  to  her  children. 
The  question  is,  whether  the  income  accruing  from 
the  funds  set  a^art  to  answer  these  legacies,  and 
which,  it  is  not  disputed,  passed  under  the  gift  of 
the  residue  of  Mrs.  Whitehead's  estate,  is  income 
to  go  to  the  tenant  for  life  under  her  wiU,  or 
capital  which  ought  to  be  invested,  and  the 
income  only  arising  from  the  investments  paid  to 
the  tenant  for  life.    I  have  been  referred  to  cases 
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whei-e  it  has  been  held  that  the  income  of  a  fund 
Bet  apart  to  aAswer  contingent  legacies  ought  to 
be  treated  as  income  as  between  a  tenant  for  life 
and  remandei'men.  I  need  only  refer  to  one  of 
them,  Allhuten  v.  Whittell  (ttSt  sup.).  In  that 
case  a  fund  had  been  set  apart  to  meet  contingent 
legacies,  and  it  was  contended  that  the  income  of 
that  fund  fell  into  the  residue  as  income,  and  not 
as  capital.  Wood,  V.O.,  in  giving  judgment,  says : 
"  As  regards  the  contingent  legacies,  there  is  a 
great  deal  of  forc^  in  the  argument  that,  if  these 
legacies  become  payable,  they  are  like  any  other 
legacies  no  longer  residue  ;  and  being  no  longer 
residue,  the  tenant  for  life  ought  not,  upon  prin- 
ciple, to  be  entitled  to  the  income  of  the  fund  set 
apart  to  meet  them,  any  more  than  to  the  income 
of  any  other  part  of  the  fund  which  may  be  neces- 
sary for  the  payment  of  any  other  legacy."  The 
Vice-Chancellor,  therefore,  was  plainly  of  opinion 
that,  as  regarded  other  legacies,  that  is  vested 
legacies,  tms  doctrine  did  not  apply.  He  goes  on 
to  say :  "  I  am  not  sure  that  the  coui-ts,  in  some  of 
the  authorities  cited,  have  sufBciently  adverted  to 
this  reasoning ;  and  whether  they  have  not  too 
narrowly  followed  words  rather  than  things  when 
they  said  that  this  income  is  income  of  residue, 
Jbecause  when  it  comes  to  be  taken  out  it  is  no  longer 
residue.  However,  I  think  I  am  bound  by  autho- 
rity, and,  upon  principle,  I  consider  the  question 
.as  aJialogouB  to  the  cases  like  Sitwell  v.  Bernard 
•{6  Yes.  520)  and  others,  where  the  court  has  been 
obliged,  for  the  sake  of  not  deferring  to  incon- 
venient periods  the  distribution  of  property,  as  it 
were  to  intervene  and  cut  the  knot.  I  apprehend 
the  principle  may  be  rested  upon  this,  that  the 
fund  is  residue  until  it  is  wanted ;  and  if  it  be  said 
that  it  ceases  to  be  residue  when  it  is  not  wanted, 
that  rule  may  be  a  veiy  simple  one  in  one  case, 
and  a  very  complicated  one  in  another  "  That  was 
undoubtedly  directed  to  a  case  where  the  legacies 
were  contingent,  and  the  reasoning  was  based  upon 
the  fact  of  the  contingency,  and,  so  far  as  I  con 
judge  from  the  language  of  the  Vice-Chancellor, 
he  seems  to  have  l^n  of  opinion  that  if  the 
legacies  had  been  vested  his  reasoning  would  not 
liave  applied.  It  seems  to  me  that  the  reasoning 
as  regards  a  fund  set  apart  to  meet  contingent 
legacies  does  not  apply  in  the  present  case  whei-e 
the  legacies  are  vested,  and  I  must  treat  the  case 
as  if  the  second  testatrix,  Mrs.  Whitehead,  had 
been  entitled  to  a  terminable  annuity  of  a  like 
amount  as  the  interest  of  the  fund  set  apart  for 
the  legacies.  If  that  is  so,  the  principle  of  Crawley 
V.  Crawley  (ubi  sup.)  applies,  and  the  fund  must 
be  dealt  with  in  the  same  way  as  the  fund  in  that 
case,  and  the  interest  which  accrues  on  the  fimd, 
until  the  legatees  i-espectively  attain  twenty-five 
years,  must  De  treated  as  capital  and  invested,  and 
the  tenant  for  life  under  Mrs.  Whitehead's  will 
can  only  i^ceive  the  income  arising  from  the 
investments.  I  cannot  see  anything  in  Mrs. 
Whitehead's  will  which  prevents  that  principle 
from  applying.  [His  Lordship  then  referred  to 
•  the  residuary  clause  of  Mrs.  Whitehead's  will  and 
continued:]  Reliance  was  placed  by  Mr.  Dodd 
upon  the  trust  for  the  benefit  of  Mrs.  Lucas,  which 
preceded  the  trusts  limited  to  her  for  life,  with 
remainder  to  her  children.  That  gift  might,  if  she 
bad  had  no  children,  have  taken  effect  upon  the 
principle  of  Lasaence  v.  Tiemey  (15  L.  T.  Bep. 
O.  S.  fe7 ;  1  Mac.  &  G.  551),  but  it  does  not  seem  to 
me  to  ofEect  the  reasoning  upon  which  I  think  that 


the  fimd  in   this  case  should  be  dealt  with  in 
the  way  which  I  have  mentioned.     Then  ngain  it 
was  said    that    the  clause    in    the    will  which 
empowered  the  trustees  to  allow  the  testatrix's 
estate  to   remain  in  the  state  of  investment  in 
which  it  was   at   her    death,    showed    that  the 
intention    was    that    Mrs.    Lucas    should  enjoy 
the  income  as  income,  and  in  support  of  that 
I  was   referred   to   a   case  of  Be  Tfiomaa ;  Wood 
V.  Thomas  (ubi  sup.),  before  Kekewich,  J.     In  my 
opinion,  that  case  does  not  apply  to  the  present. 
Under  the  clause  in  question  the  trustees  would. 
no  doubt,  be  justified  in  retaining  the  terminable 
annuity,  but  the  clause  is  an  administrative  one 
only,  and  cannot  affect  the  lights  of  the  parties. 
This  fund  must  be  dealt  with  in  the  way  I  have 
indicated,  and  I    answer    the   first    question  by 
saying  that  the  income  of  the  fund  is  to  be  treated 
as  capital  and  invested,  and  the  income  only  of 
these  investments  paid   to    Mrs.    Lucas.    Then 
there  is  the  question  as  to  the  unapplied  income  of 
the  fund  set  apai-t  to  meet  the  contingent  annuity, 
payable    at   the    discretion    of    Mrs.    Abbott's 
executors.     [His  Lordship  referred  to  the  clause  in 
question  in  Mrs.  Abbott  s   will,  and  continued:] 
Subject  to  the  payment  of  the  annuity,  the  sum 
set  apart  to  meet  it  forms  part  of  Mrs.   Abbotf s 
residuary  estate,  and  will  pass  under  the  gift  of 
the  residue  in  Mrs.  Whitehead's  will.    As  pointed 
out  during  the  argument,  this  question  is  covered 
by  the  authority  of  Cranley  v.  Dixon  (ubi  sup.), 
and  the  surplus  income  of  the  fund,  if  any,  after 
providing  for  the  annuity,  must  be  paid  to  the 
tenant  for  life,  and  need  not  be  capitalised.    The 
costs  of  all  parties  must  come  out  of  Mrs.  White- 
head's residuary  estate. 
Solicitors :  H.  A.  Dowse ;  Esmonds  Dowse. 


Jan.  12, 13,  15, 16,  and  22. 

(Before  Boheb,  J.) 

Thobneloe  «.  Hill,  (a) 

Trade  name — Assigninent — Validity  of — GoodwiU 

— Injunction. 
The  right  merely  to  use  a  name  as  a  property  in 
itself  cannot  be  validly  assigned  so  as  to  confer 
rights  as  against  the  public. 
C.   and  Co.,  a  firm  of  watchmakers,  granted  to 
another  firm  for  seven  years  a  licence  to  put  a 
particular   name  upon    watches,  and  after  the 
expiration  of  the  licence  practically  ceased  them- 
selves  to  sell  or  manufacture  watches  so  marked. 
Held,  that  C.  and  Co.  had  lost  all  right  to  prevent 
other  persons  from  marking  their  watches  with 
the   particular   ntme,   and  could  not  therefore 
assign  any  such  right,  even  if  it  was  one  capable 
of  being  validly  assigned. 
This  was  an  action  by    Richard  Thomeloe,  a 
watchmaker  at  Coventry,  to  restrain  the  defen- 
dant, Charles  John  Hill,  who  was  another  watch- 
maker at  Coventiy,  from  putting  the  name  of 
"John  Forrest"  upon  his   watches.    The  facts 
with  regard  to  the  dealings  with  the  name  "  John 
Forrest  "  were  as  follows : 

Fi-om  the  year  1851  and  onwards  a  man  called 
John  Forrest  had  carried  on  business  as  a  watch 
and  chronometer  maker  at  Clerkenwell,  London, 
and  stamped  on  the  face  of  his  watches  "  John 
Forrest,   London,"    and   on    the    back    "John 

(a)  Beported  ^j  (>.  Mac  an,  Esq.,  Baniater-M-Law. 
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Torrest,  cbionometer  maker  to  the  Admiralty) 
Iiondon,  E.G."  He  was  not,  as  a  matter  of  fact, 
chronometer  maker  to  the  Admiralty,  On  the 
15th  Feb.  1871  John  Forrest  died,  and  by  an 
indenture  of  the  12th  June  1871  hia  adminis- 
tratrix, Georgiana  Leitcb,  assigned  to  persons 
trading  under  the  name  of  Carley  and  Co.,  at  30, 
Ely -place,  London,  all  that  the  trade  and  goodwill 
tmd  other  the  interest  of  the  said  administratrix 
in  the  business  of  a  watch  manufacturer  carried 
on  by  the  said  John  Forrest,  deceased,  and  all 
benefit  and  advantage  thereof. 

Carley  and  Co.  never  carried  on  business  under 
the  name  of  John  Forrest,  or  at  any  house  or  in 
any  street  where  John  Forrest  ever  carried  on  busi- 
ness. They  used  the  name  up  to  Feb.  1874  by 
placing  it  on  some  watches  which  they  sold  to 
James  Edey,  of  Peebles.  On  the  7th  Feb.  1874 
Carley  and  Co.  purported  to  grant  to  Henry 
Stuart  and  Co.  Limited,  of  Liverpool,  the  sole 
right  to  make  watches  with  the  name  of  "  John 
Forrest "  thereon  for  the  term  of  seven  years 
from  that  date.  Accordingly,  during  these  years 
Henry  Stuart  and  Co.,  in  the  course  of  their 
watchmaking  business,  manufactured  and  sold 
watehes  with  the  above-mentioned  inscriptions 
thereon ;  and  Carley  and  Co.  ceased  to  put  the 
name  of  John  Forrest  on  any  of  their  watches. 
After  the  expiration  of  the  seven  years,  and  until 
their  failure,  Carley  and  Co.  only  put  the  name  of 
John  Forrest  on  a  few  watches,  so  that  there  was 
no  substantial  sale  of  them. 

It  appeared  that  about  the  year  1888  the 
plaintiff  marked  watches  made  by  himself  with 
the  name  "  John  Forrest,  chronometer  maker  to 
the  Admiralty,  London,  E.G." 

On  the  14th  Aug.  1890  Carley  and  Go.  assigned 
the  whole  of  their  estate  and  effects  to  George 
Xorton  Read  for  the  benefit  of  their  creditors. 
On  the  28th  Feb.  1891  Bead  assigned  to  one 
Clemence  the  business  carried  on  by  Carley  and 
Co.,  and  the  goodwill,  and  the  lease  and  premises 
at  which  Carley  and  Co.  had  carried  on  their  busi- 
ness. Immediately  afterwards,  on  the  same  28th 
Feb.  1891,  Bead  purported  to  assign,  so  fai*  as  he 
lawfully  could,  to  the  plaintiff,  for  a  sum  of  202., 
the  name,  title,  and  goodwill  of  the  business  of 
John  Forrest,  trading  under  the  stvle  or  title 
of  "John  Forrest,  cluonometer  maker  to  the 
Admiralty,  London,  E.G." 

On  the  same  28th  Feb.  1891  the  plaintiff 
iuaed  a  circular  setting  out  that  he  had  bought 
the  name,  title,  and  ^xKlwill  of  John  Forrest, 
and  that  no  authority  existed  in  any  other  person 
than  himaelf  to  register  or  use  the  said  name. 
On  the  back  of  this  circular  was  printed  the 
•ddress,  "  15,  Northampton-square,  Ulerkenwell, 
London,  B.C.  Bought  of  John  Forrest,  whole- 
aale  watch  maniifacturer  and  chronometer  maker 
to  the  Admiralty,  established  a  century."  The 
plaintiff  did  not  claim  to  be  chronometer  maker 
to  the  Admiralty. 

The  defendant  also  sold  watches  at  Coventry, 
stamped  with  "  Forrest,"  "  John  Forrest,"  and 
"  Jolm  Forrest,  London,"  and  by  advertisements 
and  invoices  represented  that  he  was  the  said 
John  Forrest,  or  his  successor  in  business. 

The  plaintiff  claimed  an  injimctipn  to  restrain 
the  deundant  from  so  doing. 

Sir  Richard  Webster,  Q.C.  and  Sebastian  for  the 
plaintiff. — ^In  the  watch  business  trade  names  are 


assets,  and  can  be  sold  or  assigned independentlyof 
the  manufacture.  A  trade  nameie  practically  part 
of  the  goodwill  of  the  business,  and  the  goodwill  of 
a  business  can  be  assigned  by  a  man  trading  imder 
another  name.  In  this  case  Carley  and  Co.  were 
entitled  to  continue  the  use  of  the  name  "  John 
Forrest,"  and  we  contend  that  a  man  does  not 
lose  his  right  to  use  a  name  which  he  has  lawfully 
bought,  because  he  does  not  use  it  to  the  full 
extent.  When  the  goodwill  of  a  business  is  pur- 
chased, the  purchaser  has  the  right  to  do  what- 
ever the  vendor  had  done  in  oi'der  to  secure  the 
business  for  himself.  Here  the  defendant  has 
improperly  endeavoured  to  acquire  for  himself  the 
goodwill  of  the  business  under  the  name  "  John 
Forrest."  The  cases  establish  that  there  can  be 
at  law  a  goodwill  in  a  trade  name : 

Iiindley  on  Partnership,  6th  edit.  p.  441 ; 

i'etter  v.    The  Comminotoner*  of  Inland  Revtnut, 

10  Ex.  147  ; 
Churton  r.  Douglat,  John.  174; 
Llewellyn  r.  Rutherford,  3Z  L.  T.Bep.  N.  S.  610; 

10  C.  P.  456  ; 
Dent  V.  Titrpin,  4  L.  T.  Bop.  N.  8.  637;  2  J.  &  H. 

189; 
Ford  V.  Foster,  27  L.  T.  Eep.  N.  S.  219 ;  7  Ch.  611. 

The  fact  that  the  plaintiff  himself  improperly 
marked  some  few  w:itches  with  the  name  John 
Forrest,  before  he  had  acquired  the  right,  does  not 
disentitle  him  to  relief.  This  is  the  first  case  in 
which  it  has  been  attempted  to  say  that  the 
destruction  of  a  trade,  which  may  have  been 
effected  by  the  very  act  of  the  defendant  himEelf , 
destroys  the  value  of  a  tradename  which  has  been 
lawfully  purchased  and  assigned. 

Moulton,  Q.C.  and  Willis  Bund  for  the  defen- 
dant.— The  principle  which  goes  to  the  root  of 
this  case  is  that  a  man  cannot  buy  the  right  to 
make  a  representation  to  the  public.  He  must 
earn  it,  that  is  to  say,  he  must  render  it  truthful. 
Is  the  representation  made  by  the  plaintiff 
truthful  P  We  submit  not.  So  far  as  goods  are 
concerned  there  is  no  distinction  between  a  trade 
name  and  a  trade  mark.  You  cannot  assign  the 
right  to  use  a  trade  name,  or  trade  mark,  on  goods, 
unless  thereby  there  passes  that  which  makes  the 
representation  a  truthful  one : 

Pinto  V.  Badman,  8  Pat.  Cm.  ISl,  194. 
Further,  the  goodwill  of  a  firm  is  one  and  indi- 
visible ;  you  cannot  divide  it  up.  Where  there  is 
no  goodwill  and  no  business  you  cannot  get  any 
right  at  all  by  a  formal  assignment.  Those  prin- 
ciples, when  applied  to  the  facts  of  this  case,  are 
fatal  to  it.  As  to  the  licence  to  Stuart  and  Co., 
when  that  terminated  Carley  and  Co.  had  lost  all 
right  to  represent  that  the  "  John  Forrest " 
watches  were  manufactured  by  them : 

Woid  V.  Lambert  and  Butler,  51  L.  T.  Sep.  N.  S. 
314 ;  32  Ch.  DiT.  2i7. 

The  sale  of  Forrest  watches  was  never  taken  np 
by  the  plaintiff  at  the  end  of  the  licence.  Again, 
if  there  was  any  goodwill  to  sell,  it  was  bought  by 
Clemence,  who  became  the  successor  to  Uarley 
and  Co.  Lastly,  there  has  been  a  false  trade 
description  within  the  Merchandise  Marks  Act 
1887  (50  &  61  Vict.c.  28),  ss.  2,  3. 

BoHEB,  J.  stated  the  facts  of  the  case,  and 
remarked  that  he  would  disregard  the  fact  that 
John  Forrest  was  not  chronometer  maker  to  the 
Admiralty,  as  he  was  going  to  decide  the  case  on 
broader  grounds.    His   Lordship    found  on  the 
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evidence  that  there  was  a  wholly  unsubstantial 
sale  of  "  John  Forrest  "  watches  by  Carley  and  Co. 
after  the  termination  of  the  seven  years'  licence, 
and  continued : — Assuming  that  the  assignment 
to  the  plaintiff  could  be  said  to  pass  anything, 
havingregard  to  the  prior  assignment  to  Clemence, 
it  is  clear  that  it  comd  only  pass  the  right  to  use 
the  name  "  John  Forrest  aa  a  thing  in  gross, 
wholly  unconnected  with  any  real  or  substantial 
business.  It  is  under  this  assignment  that  the 
plaintiff  claims.  No  doubt  the  T>laintiff,  who  was 
and  is  a  watch  manufacturer  at  Cfoventry,  ventured 
this  small  sum  of  202.  for  such  right  to  the  name 
of  John  Forrest  as  Bead  might  be  able  to  assign, 
because  he  had  some  experience  in  the  name  of 
John  Forrest.  That  experience  was  derived  from 
the  fact  that  prior  to  the  failure  of  Carley  and  Co. , 
and  without  any  leave  either  sought  or  given,  he 
had  made  for  four  different  customers  watches 
with  the  words  "  John  Forrest,  London,"  put 
upon  them  by  their  directions.  The  plaintiff 
never  has  earned  on  business  in  Iiondon,  or  under 
the  name  "  John  Forrest,"  nor  has  he,  since  the 
so-called  assignment  to  him,  ever  used  the  name 
except  by  placing  it  upon  some  of  his  watches. 
Under  these  circumstances,  has  the  plaintiff  the 
right  contended  for  by  him  ?  I  think  not,  and 
for  the  following  amongst  other  reasons.  Carley 
and  Co.  undoubtedly  bought  the  goodwill  of  John 
Forrest's  business.  Now,  speaking  generally,  a 
purchaser  of  a  business,  if  ne  continues  it,  has 
the  right  to  use  the  trade  name  and  trside  marks 
of  the  business  in  any  way  he  pleases  which  is 
not  calculated  to  deceive.  And,  in  particular, 
as  a  rule,  the  purchaser  may  mark  goods  made 
by  him  in  the  course  of  that  business  with  the 
name  of  the  vendor,  although  the  vendor,  or  his 
old  workmen,  did  not  make  or  assist  in  making 
such  goods,  and  by  so  marking  the  goods 
the  purchaser  would  not  be  considered  a;s  doing 
that  which  was  calculated  to  deceive  his  customers 
or  the  public.  The  reason  of  that  is,  that  inmost 
cases,  and  especially  where  the  purchaser  is  con- 
tinuing the  Dusiness  in  the  vendor's  name,  the 
mark  might  fairly  be  held  to  be  only  a  representa- 
tion that  the  goods  were  manufactured  in  the 
coui'se  of  the  business  without  any  representa- 
tion as  to  the  persons  by  whom  that  business  was 
being  carried  on,  and  there  would  be  no  substantial 
risk  of  deception.  But  in  cases  where  deception 
would  arise,  or  would  probably  arise,  from  the 
marking  of  the  vendor's  name,  or  from  the  way  in 
which  it  was  marked,  then  the  mai'king  would  be 
fraudulent,  and  the  purchaser  could  not  be  heard 
to  say,  after  a  course  of  such  fraudulent  marking, 
that  thereby  his  goods  so  marked  had  come  to 
represent  goods  made  by  him  as  the  vendor's  suc- 
cessor in  business.  For  instance,  when  the  goods 
sold  in  a  business  are  of  an  artistic  chaiucter, 
and  during  the  vendor's  time  acquired  their  repu- 
tation and  depended  for  their  value  upon  his 
personal  skill,  then,  if  his  retirement  from  the 
business  were  kept  secret,  a  purchaser  of  his  busi- 
ness would  not  be  entitled  to  sell  the  goods  not 
made  by  the  vendor  marked  with  his  name.  But 
I  will  assume  in  the  present  case,  in  favour  of  the 
plaintiff,  that  until  the  7th  Feb.  1874,  the  watches 
made  by  Carley  and  Co.,  and  marked  by  them 
with  John  Forrest's  name,  were  rightly  so  marked, 
and  that  up  to  that  date  they  could  honestly  say 
that  watohes  so  marked  represented  goods  made 
either  by  John  Forrest  or  by  his  successors  in 


business.  I  say  I  will  assume  this,  as  I  wish  to 
guard  myself  from  the  supposition  that  I  so  decide 
having  regard  to  the  facts,  and  in  particular  to 
the  fact  that  Carley  and  Co.  marked  their  watehes 
not  only  with  the  words  "  John  Forrest,  London," 
but  also  with  the  description  "  John  Forrest, 
chronometer  maker  to  the  Admiralty."  I  think 
that  description  was  marked  in  order  to  set  forth 
the  personal  qualification  of  the  maker  and  as  a 
matter  of  importance,  and  in  order  to  impress 
those  into  whose  hands  the  watohes  should  come 
with  the  idea  that  the  watohes  were  made  by  or 
under  the  supervision  of  one  holding  the  respon- 
sible position  of  chronometer  maker  to  the  Admi- 
ralty. And,  even  if  Carley  and  Co.  could  justify 
their  marking  of  the  name  of  John  Forrest  on  the 
ground  that  it  only  meant  themselves  as  the  suc- 
cessors of  John  Forrest,  I  do  not  see  how  they 
could  at  the  same  time  with  propriety  identify 
themselves  with  the  description  of  chronometer 
makers  to  the  Admiralty  when  they  were  nothing 
of  the  kind.  But,  passing  this  over,  and  on  the 
assumption  I  have  mentioned,  how  did  matters 
stand  on  the  expiration  of  the  seven  years' 
licence  P  During  these  seven  years  Henry  Stuart 
and  Co.  Limited  were  expressly  authorised  by 
Carley  and  Co.  to  manufacture  and  sell  watohes 
stamped  with  the  name  of  "John  Forrest, 
London."  That  company,  who  carried  on  busi- 
ness in  their  own  name,  were  not  John  Forrest  or 
successors  in  the  business  of  John  Forrest,  and 
were  carrying  on  business  in  Liverpool,  and  not  in 
London,  and  this  to  the  knowledge  of  Carler  and 
Co.  How,  after  that,  could  Carley  and  Co.  be 
heard  to  assert  that  the  name  of  John  Forrest, 
London,  on  watehes,  still  represented  and  meant 
that  the  watehes  were  made  either  by  John 
Forrest  or  by  his  successors  in  business  P  To  so 
assert  would  be  to  admit  that  they  had  authorised 
the  Liverpool  company  to  commit  a  fraud  on 
the  public.  The  deed  of  the  7th  Feb.  1874 
did  not  assign  or  purport  to  assign  any 
business  or  anv  part  of  the  business  of  Carley 
and  Co.  to  the  Liverpool  company.  It  was 
a  mere  grant  of  a  licence  to  use  the  name  of  John 
Forrest,  and  I  need  scarely  say  that,  apart  from 
the  other  objections  to  the  licence  purported  to 
be  granted,  a  trade  name  or  mark  cannot  validly 
be  assigned  in  gross.  When  the  licence  expired, 
Carley  and  Co.,  who  had  ceased  during  the  seven 
years  to  use  the  name  of  John  Forrest  in  any  way 
whatever  in  their  business,  had,  in  my  opinion, 
lost  any  right  they  might  previously  have  had  to 
say  that,  any  person  marking  watehes  "  John 
Forrest"  thereby  represented  that  they  were 
watehes  manufactured  by  them  or  in  the  course  of 
their  business  (see  Wood  v.  Lambert,  54  L.  T. 
Eep.  N.  S.  314;  32  Ch.  Div.  247,  and  in  par- 
ticular the  observations  of  Lindley,  L.J.  at 
p.  260  of  32  Ch.  Div.).  This  being  the  position 
of  affairs  at  the  end  of  the  licence,  certainly 
Carley  and  Co.  did  not  by  the  time  of  their  failure 
regain  any  right,  even  if  they  could  possibly  have 
done  so,  for,  as  I  have  pointed  out,  there  was  in 
the  meantime  no  substantial  manufacture  or  sale 
by  them  of  watehes  marked.  And  if  Carley  and 
Co.  at  the  date  of  their  failure  had  no  such  right, 
they  could  not  assign  it  to  Bead,  nor  could  Bead 
assign  it  to  the  plaintiff.  And  if  Carley  and  Co. 
had  no  such  right  at  the  time  of  their  failure,  they 
could  not  have  then  obtained  an  injunction 
against  the  defendant  for  stamping  watohes  with 
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the  name  of  John  Forrest,  nor  could  the  plaintiS 
acqaire   throngh  them  the  right  to  Buch  an  in- 
jtmction,  even  if  he  had  aoquireii  all  their  business, 
for  all  tiiat  the  defendant  is  doing  that  can  be 
compljuned  of  by  the  plaintiS  is  marking  his 
watches  with  John  Forrest's  name.    That  is,  in 
my  opinion,  a  very  improper  proceeding,  because 
it  is  a  fraud  on  the  public,  out  it  does  not  enable 
the  plaintiff  to  support  this  action.     To  entitle 
the  plaintiff  to  an  mjunction  he  must  have  been 
able  to  establish  (there  being  no  question  of  trade 
mark)  that  Bach  marking  by  the  defendant  was 
calcnlated  to  deceive  the  public  or  customers  into 
the  belief  that  the  goods  so  marked  were  goods 
made  in  the  course  of  the  business  belonging  to 
the  plaintiff.     And  this  he  could  not  do  for  the 
reasons  I  have  pointed  ont.    But  the  matter  does 
not  stop  there.     Even  assuming  that  Carley  and 
Co.,  or  Bead  as  their  trustee,  could,  if  no  assign- 
ment had  been  made,  have  restrained  the  defen- 
dant, the  plaintiff,  who,  in  my  opinion,  can  only 
«]aim  to  be  a  mere   assignee   in    gross  of    the 
right  to  the  name  of  John  Forrest,  cannot  sue  the 
daendant.    The  plaintiff  is  in  no  real  or  true 
sense  an  assignee  of  the  business  of  Carley  and 
Co.  or  of  any  severed  or  severable  part  of  it.    The 
wording   of  the  so-called   assignment  to  him  is 
relied  on  by  him,  and  in  particular  the  use  of  the 
word  "goodwill."    But  the   words    used  meant 
nothing  more  than  that  Read  purposed  to  transfer, 
if  and  so  far  as  he  could,  to  thejuaintiff,  the  right 
to  the  mere  name  of    John   Forrest,  and  such 
advantages,  if  any,  as  could  be  said  to  attach  to 
snch  a  right.    As  I  have  before  pointed  out,  the 
right  merely  to  use  a  name  as  a  property  in  itself 
cannot  be  validly  assigned  so  as  to  confer  rights 
as  against  the  public,  nor  can  any  advantages 
whatever  as  against  the  public    attach  to  any 
attempted  assignment    of   the    sort.    Lastly,    I 
should  point  out  that,  ever  since  the  death  of  John 
Forrest,    Carley    and    Co.    and    those    claiming 
through  them  hiaye  never  used  the  name  of  John 
Forrest  except  by  stamping  it  on  goods — that  is 
to  say,  as  a  trade  mark.     They  could  not  insist 
tiiat  it  was  or  is  a  trade  mark  or  claim  rights  on 
that  ground  for  many  reasons,  one  of  which  is, 
that  they  have  never  registered  or  applied  it  under 
the  Trade  Marks  Acts ;  and,  not  being  able  to  do 
this,  still  less  could  or  can  they  do  what  in  sub- 
stance the  plaintiff  is  seeking  to  do  in  this  action 
—  namely,   treat  a  name  as  being  property  in 
itself  which  gives  a  right  of  action  agamst  any 
person  using  the  name  without  their  permission, 
wholly  irrespective  of  any  other  consideration.     I 
seed  not  deal  with  further  defences  raised  by  the 
defendant.     I  have  stated  sufficient  to  show  why, 
in  my  judgment,  the  action  should  be  dismissed, 
and  I  accordingly  dismiss  it.    But,  having  regard 
to  the  conduct,  or  rather  misconduct,  of  the  d^en- 
dant  in  relation  to  his  use  of  the  name  of  John 
f  onest,  I  dismiss  the  action  without  costs. 

Solicitors  for  the  plaintiff,  A.  H.  Amould  and 
8oH,  for  BuUer  and  Cross,  Birmingham. 

Solicitors  for    the    defendant,    Crowders   and 
Vitard,  for  Messrs.  Browetts,  Coventry. 


Dee.  7,  8, 1893,  and  Jan.  27, 1894. 

(Before  Romeb,  J.) 

Be  TtJCKBB ;  TucKEB  V.  Ttjckbb.  (a) 

Trustee  and  cestui  quo  trust — Investment — On 
deposit  in  hands  of  a  particular  firm — Change 
of  partners — Liahility  of  trustees — Payment  of 
interest  on  debt  in  name  of  firm — Liability  of 
retired  partner — Statute  of  Lim.itatio'iis. 

By  his  iBill,  dated  in  1870,  a  testator  empowered 
his  trustees  to  invest  certain  moneys  by  placing 
the  same  "  on  deposit  in  the  hands  of  the  firm  of 
B.,  T.,  and  Co.,"  should  they  be  willing  to 
receive  it,  at  interest.  At  the  date  of  the  testator's 
death  a  considerable  sum,  belonging  to  him  was 
on  deposit  with  the  said  firm,  which  then  con- 
sisted of  W.  and  H.  The  trustees  left  it  in  the 
hands  of  the  firm,  and  subsequently  added  other 
sums  to  it.  H.  died  in  1875  ;  and  W.,  later  on  in 
the  same  year,  admitted  two  new  partners  into 
the  firm.  By  a  deed  of  dissolution  of  AprillBSS 
W.  retired  from,  the  partnership  by  arrangement, 
and  the  continuing  partners  agreed  to  pay  the 
debts  and  liabilities  of  the  firm,  including  the 
debt  due  to  the  testator's  trustees.  Down  to 
March  1891  the  continuing  partners  paid 
interest  on  the  debt,  in  the  name  of  the  firm  of 
B.,  T.,  and  Co.,  to  the  person  benefi^ywlly  entitled. 

In  an  action  by  the  beneficiaries  under  the  testa- 
tor's will,  to  have  the  money  restored  : 

Held,  that  W.  was  liable  for  the  debt  due  from  the 
firm,  inasmuch  as  the  payment  of  interest  since 
the  deed  of  1883  mv^t  be  regarded  as  a  payment 
m,ade  by  the  continuing  partners  for,  or  onbehalf 
of,  W.,  and  therefore  the  Statute  of  Limitations 
was  no  bar. 

Held  also,  in  the  event  of  loss  arising,  that  the 
testator's  trustees  were  liable  for  not  having  got 
in  the  debt  when  the  firm  of  B.,  T.,  and  Co., 
became  dissolved  on  the  death  of  B.,  since  the  will 
only  authorised  the  lending  of  the  money  to  the 
firm  a*  oon^ituted  at  the  date  of  the  testator's 
death. 

This  was  an  action  brought  by  Mary  Eliza 
Tucker,  her  four  infant  children,  and  Mary 
Tucker  and  others  (all  beneficiaries  under  the  wiU 
of  Stephen  Tucker),  against  Stephen  Baker 
Tucker  and  Charles  Cannon  (trustees  of  the  will 
of  Stephen  Tucker),  William  Tucker,  and  others, 
to  have  certain  trust  funds  replaced.  The 
material  facts  were  as  follows : — 

Stephen  Tucker  was  at  the  dates  of  his  will 
and  death  in  the  employment  of  the  firm  of 
Baker,  Tuckers,  and  Co. 

On  the  18th  March  1870  Stephen  Tucker  made 
his  will,  appointing  Matthew  Howitt  and  James 
Kayess  trustees  and  executors,  and  after  certain 
devises  and  bequests  he  bequeathed  certain 
policies  of  insurance  to  the  trustees  upon  trust 
to  get  in  the  moneys  recoverable  by  virtue  thereof, 
together  with  aU  ms  personal  estate,  and  the  wiU 
proceeded : 

And  I  direct  my  said  tmateeB  oz  tziutee  for  the  time 
being  to  stand  possessed  thereof  and  to  invest  the 
money  to  be  gotten  in  as  aforesaid,  either  by  placing 
the  same  on  deposit  in  the  hands  of  the  firm  of  Baker, 
Tnokers,  and  Co.,  of  No.  30,  GreBham-street,  in  the  oity 
of  London,  silk  warehousemen,  should  they  be  willine 
to  receive  it,  at  interest,  but  u  not,  to  invest  the  aaia 
trnst  moneys  npon  gnaianteed  secniities,  or  in  the 
public  stocks  or  fonds  of  the  United  Kingdom,  or  on 


(a)  Beported  by  Q.  Uaoan,  Esq.,  Barrister-at-Law. 
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mortfragre  of  freehold  property  in  England,  with  liberty 
to  call  in,  vary,  and  transpose  the  inTestments  from 
time  to  time,  at  his  or  their  diicretion,  for  any  oth*r 
inreatment  or  inrestmenta  of  the  description  oontem> 
plated  by  this  trust. 

Tbe  testator  proceeded  to  direct  that  his 
trustees  should  stand  possessed  of  the  trust  fund 
upon  trust  to  permit  his  wife,  the  plaintiff  Mary 
lacker,  to  receive  the  annual  income  thereof  for 
her  life,  and  immediately  after  her  death  upon 
trust  to  realise  60001.  from  the  trust  fund,  and 
upon  trust,  as  to  a  moiety  thereof,  to  invest  the 
same  in  the  manner  thereinbefore  directed,  and 
pay  the  annual  income  to  the  testator's  daughter 
Mary  Eliza  during  her  life ;  and  as  to  the  other 
moiety  thereof  upon  the  like  trust  for  the 
testator's  daughter  Jane  Elizabeth ;  and  after 
iheir  decease,  as  therein  mentioned,  with  an 
ultimate  bequest  of  the  residue  of  his  estate  to 
Stephen  Baker  Tucker. 

The  testator  died  on  the  7th  April  1870,  leaving 
his  widow,  the  plaintiff  Mary  Tucker,  his  son,  the 
defendant  Stephen  Baker  Tucker,  and  the  two 
daughters  named  in  the  will. 

The  two  daughters  had  married,  and  they  and 
their  children  were  plaintiffs. 

Matthew  Howitt  and  James  Kayess  got  in  and 
converted  all  the  estate  of  the  testator  except  a 
simi  of  74852. 10<.  3d.,  which  at  the  death  of  the 
testator  was  owing  to  him  from  the  firm  of 
Baker,  Tuckers,  and  Go.  upon  deposit  accoimt  or 
loan. 

The  ezecutonr  administered  the  estate,  and  out 
of  the  net  residue  increased  the  total  sum  on  deposit 
to  8633{.  No  security  was  given.  At  the  date  of 
the  testator's  death  the  firm  of  Baker,  Tuckers, 
and  Go.  consisted  of  Henry  Tucker  and  William 
Tucker. 

Henry  Tucker  died  on  the  17th  Jan.  1875, 
having  by  his  will  of  Ang.  1874  appointed  the 
defendant  William  Tucker,  James  Kayess,  and 
Eli  Henry  Mead  trustees  and  executors  thereof. 
Subsequently,  in  June  1886,  the  defendants  Arthur 
John  Tucker  and  George  Hambrook  Dean  were 
appointed  trustees  in  the  place  of  J.  Kayess  and 
E.  H.  Mead  deceased. 

On  the  death  of  Henry  Tucker,  William  Tucker 
took  over  the  whole  assets  of  the  business,  and  in 
July  1875  admitted  one  of  his  sons  and  the  defen- 
dant Stephen  Baker  Tucker  into  partnership  with 
himself  under  articles  of  partnership.  There  was 
no  novation  in  respect  of  the  debt. 

In  1879  there  was  another  change  in  the  firm, 
and  William  Tucker,  Stephen  Baker  Tucker,  and 
Arthur  John  Tucker  became  the  partners. 

In  April  1883  William  Tucker,  by  arrangement, 
retired  from  the  partnership,  and  by  an  agreement 
of  the  13th  April  1883  thepartnership  was  oiBBolved, 
as  from  the  Slst  Dec.  1882,  and  it  was  agreed  that 
the  assets  and  effects  should  be  taken  over  by  the 
continuing  partners,  Arthur  John  Tucker,  and 
the  defendant  Stephen  Baker  Tucker,  and  that 
they  should  pay  all  the  debts  and  liabilities  of  the 
late  partnership,  and  jointly  and  severally  in- 
demnify the  defendant  William  Tucker  and  his 
estate  therefrom. 

At  this  time  the  assets  of  the  firm  were  more 
than  sufficient  to  discharge  all  its  liabilities, 
including  the  debt  of  8633^. 

It  did  not  appear  that  the  dissolution  of  the 
partnership  was  ever  gazetted,  and  there  was  a 
clause  in  the  deed  of  dissulittion  of  the  13th  April 


1883  to  the  effect  that  the  announcement  c^  the 
dissolution  should  not  be  gazetted  for  a  time. 

In  July  1881  Matthew  Howitt  and  James  Kayess 
retired  m>m  the  trusteeship  of  the  testator's  will, 
and  appointed  the  defendants  Stephen  Baker 
Tucker  and  Gharles  Gannon  to  be  new  tmsteea 
thereof;  and  the  86331.  deposited  with  Baker, 
Tuckers,  and  Go.  was  assigned  to  them. 

Matthew  Howitt  became  bankrupt  in  1881,  and 
James  Kayess  died,  leaving  William  Tucker  and 
Stephen  Baker  Tucker  his  legal  peraonal  repre- 
sentatives. 

The  residuary  legatees  under  his  will  were  also 
made  defendants  in  the  action. 

Id  May  1890  the  firm  of  Baker,  Tuckers,  and 
Go.  was  turned  into  a  limited  liability  company, 
and  86332.  preference  shares  were  allotted  to 
Stephen  Baker  Tucker  as  in  satisfaction  of  the 
sum  of  86332.  representing  the  residuary  estate  of 
Stephen  Tucker. 

Interest  on  the  said  sum  of  86332.  was  paid  to 
Mary  Tucker,  in  the  name  of  the  firm  of  Baker, 
Tuckers,  and  Go.,  down  to  June  1891,  since  which 
date  no  interest  had  been  received. 

The  defendant  Gharles  Gannon  was  adjudicated 
bankrupt  on  the  12th  Ang.  1890,  and  had  taken 
no  active  part  in  the  trust. 

The  plaintiffs  alleged  that  it  was  the  duty  of 
Matthew  Howitt  and  James  Kayess,  as  trustees 
of  the  will  of  Stephen  Tucker,  on  the  recon- 
stitution  of  the  ^m  of  Baker,  Tuckers,  and 
Go.,  to  get  in  the  said  sum  of  86332.,  as  the 
firm  was  no  longer  the  same  firm  or  partner- 
ship as  at  the  date  of  the  testator's  death ;  and 
also  that  it  was  a  breach  of  trust  on  the  part 
of  the  defendants,  Stephen  Baker  Tucker  and 
Gharles  Gannon,  since  their  appointment  as 
new  trustees  of  the  will  of  Stephen  Tucker, 
not  to  have  required  payment  of  the  said  sum  of 
86332. 

The  plaintiffs  claimed  (1)  a  declaration  that 
William  Tucker  was,  constructively  or  otherwise, 
trustee  of  a  sum  of  86332.  for  the  benefit  of  the 
plaintiffs,  and  an  order  for  payqient  of  that  sum ; 
(2)  a  declaration  that  WUliajn  Tucker,  Stephen. 
Baker  Tucker,  and  Gharles  Gannon,  and  the 
estates  of  Henry  Tucker  and  James  Kayess, 
deceased,  were  jointly  and  severally  liable  to 
replace  the  said  sum  of  86332.  and  interest  to  the 
trust  estate  of  Stephen  Tucker. 

William  Tucker,  by  his  statement  of  defence, 
pleaded  that  no  demand  had  been  made  upon  him 
as  legal  personal  representative  of  Henry  Tucker, 
or  as  a  member  of  the  firm  of  Baker,  Tuckers,  and 
Go.,  for  payment  of  the  86332.  until  the  writ  in 
the  action,  and  he  relied  on  the  Statute  of  Limita- 
tions. He  also  denied  any  payment  of  interest 
upon  the  86332.,  or  his  individual  or  representative 
capacity,  since  April  1883,  when  he  retired  from 
the  firm,  or  that  he  had  procured  any  other  x>eTson 
so  to  pay,  or  that  he  was  constructively  or  otherwise 
a  trustee  for  the  plaintiffs. 

The  trustees  of  Henry  Tucker's  will,  by  their 
defence,  pleaded  that  no  part  of  Henry  Tucker'g 
estate  had  been  applied  in  payment  ot  principal 
or  interest  of  any  debt  due  to  the  estate  of 
Stephen  Tucker,  and  they  relied  upon  the  Statute 
of  Limitations  and  sect.  8  of  the  Trustee  Act  1888. 
The  residuary  legatees  under  the  will  of  James 
Kayess  also  relied  upon  the  Statute  of  Limita- 
tions, while  denying  any  liability  on  the  part  of 
James  Kayess. 
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Charles  Cannon  pleaded  that,  if  ever  he  was 
Tinder  any  liability,  which  he  denied,  snch  liability 
was  provable  in  and  would  be  discharged  by  his 
bankraptcy. 

Chadioyck  HeciUy,  Q.C.  and  W.  B.  Heath  for 
the  plaintiffs. — As  to  the  investment  by  the 
trustees  of  Stephen  Tucker's  will,  we  submit  that 
the  words  in  the  will  only  authorised  a  loan  to  the 
firm  of  Baker,  Tuckers,  and  Co.,  as  constituted  at 
the  date  when  the  will  would  take  effect,  that  is, 
the  death  of  the  testator.  Directly  the  change  in 
the  partnership  occurred,  the  trustees  were  bound 
to  call  in  the  money  on  deposit.  It  was  a  breach 
of  trust  to  continue  the  loan : 

Lindley  on  Partnenhip,  6th  edit.,  p.  121 ; 

Fovelar  v.  Reynal,  2  De  Q.  &Sm.  749. 

[RoMEB,  J. — Suppose  a  third  person  was  intro- 
dnced  into  the  firm,  why  would  it  not  be  a  good 
loan  ?]  That  third  person  might  speculate  and 
ruin  the  business.  The  testator  only  trusted  the 
existing  partners.  "We  are  entitled  to  go  against 
the  estate  of  Henry  Tucker,  the  deceased  partner : 

Kgndall  v.  Hamilton  41  L.T.  Bep.  N.  S.  418 ;  4  App. 
Cm.  504. 

There  is  a  joint  and  several  liability.  [Boheb, 
J. — K"ot  for  all  purposes.  There  was  no  breach 
of  trust  here  until  the  death  of  one  partner,  and 
the  surviving  partner  remained  liable.]  As 
against  "WiUiam  Tucker  we  submit  that  at  the 
death  of  Henry  Tucker  he  became  a  constructive 
trustee,  having  notice  of  the  trust  money  in  his 
hands: 

Emealy.  CrovtdiU,  2  L.  T.  Eep.  N.  8.  616;  2De 
G.  F.  &  J.  175, 198. 

But  in  any  case  William  Tucker  is  liable  as  a 
partner  in  the  firm ;  and  the  payment  of  interest 
on  the  debt  prevents  the  Statute  of  Limitations 
from  being  a  bar.  The  payment  must  be  taken 
to  have  been  made  by  him  or  on  his  behalf. 
[BosiEB,  J. — ^As  against  the  beneficiaries  under 
Kayess's  will,  and  the  trustees  of  Henry  Tucker's 
will,  why  does  not  the  statute  apply  P]  We  say 
the  payment  of  interest  by  William  Tucker,  who 
was  also  an  exe&ntor  of  Henry  Tucker,  prevents 
the  application  of  the  statute. 

NevOle,  Q.C.  and  D.  F.  Stakes  (Sir  Edward 
Clarke,  Q.C.  with  them)  for  WiUiam  Tucker.— No 
case  of  constructive  trusteeship  has  been  made  out 
against  William  Tucker.  Nor  is  he  liable  for  this 
debt  after  retiring  from  the  partnership  in  1883. 
The  continuing  partners  of  the  firm  took  over  all 
debts  and  liabilities,  and  agreed  to  indemnify 
him: 

Watton  T.  Woodman,  20  Eq.  721. 
The  payment  of  interest  on  the  debt  by  Stephen 
Baker  Tucker  to  the  beneficiaries  was  made  by 
him  as  trustee,  and  not  for  William  Tucker. 
Baker.Tuckers,  and  Co.were  notagents  for  William 
Tucker  to  make  this  payment.  The  cestuis  nrie 
trust  must  look  to  their  trustees  alone  for  the 
security  of  their  trust  funds. 

Haldane,  Q.C.  and  8.  T.  Hart  for  the  residuary 
leeatees  of  James  Kayess. — The  investment  we 
submit  was  a  proper  one  in  the  first  instance,  as 
the  firm  had  been  selected  by  the  testator  himself. 
It  was  no  breach  of  trust  not  to  call  it  in  when 
the  change  in  the  partnership  took  place.  The 
firm  was  then  in  a  prosperous  condition,  and  why 
should  the  trustees  have  called  it  in  P  [Bomkb,  J. 
—The  case  is  that,  it  is  improper  to  let  trust  pro- 


perty remain  out  on  personal  security.]  Here 
thei'e  was  express  power  so  to  do,  and  the  testator'* 
idea  was  that  it  should  be  a  permanent  security. 
[BOMEB,  J. — The  words  of  the  will  point  to  the 
mdividual  members  comprising  the  firm, "  should, 
they  be  willing  to  receive  it."]  The  words  must^ 
we  submit,  apply  to  the  firm  for  the  time  being,, 
because,  at  the  death  of  the  widow,  there  was- 
power  to  invest  in  the  same  way,  though  ther» 
might  have  been  changes  in  the  firm  meanwhile. 
There  was  also  power  to  vary  investments  into 
others  "of  the  description  contemplated"  byth» 
trust.  It  is  not  like  a  case  of  an  unauthorised 
investment,  but  it  is  one  where  it  was  right  at' 
firsts  and  unless  there  was  afterwards  a  breach  of 
duty  by  the  trustees  they  are  not  liable. 

Oswald,  Q.C.  and  Fooks,  for  the  trustees  of 
Henry  Tucker,  relied  upon  ttje  Statute  of  Limita- 
tions, and  referred  to 

Thompton  v.  Waithman,  3  Dr.  628. 
A.  a  B.  Terrell,  for  the  defendant  Cannon,  sub- 
mitted that  the  debt  was  discharged  by  tiie  bank- 
ruptoy,  and  referred  to 

Be  Batham,  48  L.  T.  Eep.  N.  S.  476;  23  Ch.  Div. 

195; 

Re  Yowles,  54  L.  T.  Bep.  K.  S.  846 ;  82  Ch.  Div.  243. 

Chadwyck  Healy,  Q.C.  in  reply. 

Boheb,  J. — Several  questions  arise  in  this  case. 
First,  as  to  the  alleged  fiability  of  Henry  Tucker's 
estate.  I  think  that  liability  cannot  now  b& 
enforced  by  reason  of  the  Statute  of  Limitations. 
The  payment  of  interest  by  William  Tucker  must 
be  attributed  to  him  in  his  personal  capacity,  and 
not  in  his  capacity  of  executor  of  Henry  Tucker ; 
^see  Thompson  v.  Waithmum,  3  Dr.  628.)  This 
action  must  therefore  be  dismissed  with  costs  as 
against  those  representing  the  estate.  Only  one 
set  of  coste  will  be  allowed  to  those  representatives, 
and  of  course  William  Tucker,  as  one  of  them, 
will  only  get  the  costs  incurred  in  his  represen- 
tative capacity.  So  far  also  as  the  action  sought 
to  establish  that  Arthur  John  Tucker  and  G.  H. 
Bean  were  trustees,  or  were  liable  as  trustees 
for  the  plaintiffs,  the  action  must  be  dis- 
missed against  them  with  costs.  The  second 
question  is,  whether  the  right  to  make  William 
Tucker,  liable  for  the  loan  from  the  trus- 
tees of  the  will  of  the  testator,  Stephen  Tucker, 
is  barred  by  the  Statute  of  Limitations.  The 
facts  are  shortly  these :  The  loan  was  to  Henry 
Tucker  and  William  Tucker,  partners  in  the 
business  of  Baker,  Tuckers,  and  Co.  After  Henry 
Tucker's  death  in  Jan.  1875  William  Tucker  con- 
tinued the  business  in  the  old  name  by  himself 
until  July  1875,  and  after  that  date  by  himself 
and  divers  partners.  As  between  William  Tucker 
and  his  copartners,  the  debt  to  Stephen  Tucker's 
estete  was  treated  as  a  partnership  debt.  But  so 
far  as  concerns  the  trustees  of  Stephen  Tucker's 
will  William  Tucker  alone  remained  liable.  There 
was  no  novation,  no  new  loan  to  the  new  firms. 
Interest  was  paid  on  the  debt  in  the  name  of 
Baker,  Tuckei-s,  and  Co.  until  William  Tucker 
retired  from  the  partnership.  That  partnership 
was  dissolved  by  agreement  on  the  13th  Apru 
1883,  to  take  effect  as  from  the  3l8t  Dec.  1882. 
So  that  there  is  no  question  of  William  Tucker's 
liability  up  to  the  13th  April  1883.  By  the  deed 
of  dissolution  between  William  Tucker  and  his 
then  copartners,  dated  the  13th  April  1883.  it 
was  agreed  between  them  that  the  latter,  who 
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were  to  continue  the  partnersMp  business, 
should  pay  and  discharge  (inter  alia)  the  debt  due 
to  Stephen  Tucker's  tnistees.  Accordingly,  the 
continuing  partners,  till  March  1891,  paid  interest 
on  the  debt  in  the  name  in  which  interest  had 
always  previously  been  paid,  that  is  to  say,  in  the 
name  of  the  firm.  Baker,  Tuckers,  and  Co.  If 
this  payment  of  interest  is  to  be  regarded  as  a 
payment  by  William  Tucker  through  his  autho- 
rised agents,  the  continuing  partners,  then  it  is 
clear  that  the  recovery  of  the  debt  is  not  barred  by 
the  statute.  Now,  let  me  first  consider  the  ques- 
tion on  principle.  If  a  debtor  arranges  with  a 
third  person  that  that  third  person  slmll  pay  the 
debt  for  and  on  behalf  of  the  debtor  to  the 
creditor,  and  that  third  person,  in  pursuance  of 
and  in  accordance  with  the  arrangement,  makes 
payments  to  the  creditor  in  respect  of  the  debt, 
now  will  matters  stand  ?  In  the  first  place,  if  the 
arrangement  between  the  debtor  and  the  third 
person  is  not  communicated  by  them  to  the 
creditor,  and  the  third  person,  in  pui-suance  of 
and  in  accordance  with  the  arrangement,  makes 
the  payments  in  the  debtor's  name  to  the  creditor, 
then  it  is  clear  that  the  creditor  is  entitled  to  say, 
as  against  the  debtor,  that  those  payments  were 
the  payments  of  the  debtor.  To  hold  otherwise 
would  lead  to  the  most  astonishing  results,  for 
the  creditor,  relying  on  the  part  payment  as  pre- 
venting the  statute  running,  might  nevertheless 
find  his  debt  lost  to  him  without  the  slightest 
fault  or  delay  on  his  side.  But  now,  suppose  the 
arrangement  is  communicated  to  the  creditor,  and 
the  creditor  accordingly  receives  payments  from 
the  thii-d  person,  then,  there  being  no  question  of 
novation,  it  appears  to  me  equally  clear  that  the 
creditor  having  been  told  to  look  to  the   third 

ferson  for  payment  on  the  debtor's  behalf,  and 
aving  received  payments  accordingly  for  and  on 
behalf  of  the  debtor,  is  entitled  to  say,  as  against 
the  debtor,  that  those  payments  are  the  debtor's 
payments.  Now,  apply  these  principles  to  the 
present  case.  It  cannot  be  disputed,  and  indeed 
it  is  contended  at  the  bar,  on  behalf  of  WiUiam 
Tucker,  that  the  airangement  come  to  between 
Mm  and  his  copartners  by  the  deed  of  the  13th 
April  1883  was  not  one  whereby  there  was  to  be 
any  novation  of  the  debt  by  the  trustees  of 
Stephen  Tucker's  will,  or  whereby  the  trustees 
were  to  accept  the  continuing  partners  as  debtors, 
or  to  cease  to  regard  William  Tucker  as  the 
debtor.  This  being  so,  the  arrangement  come  to 
by  that  deed  is  an  arrangement  whereby  the 
debtor,  William  Tucker,  arranges  with  third 
persons  (the  continuing  partners),  who  were  not 
debtors,  that  the  latter  should  pay  his  debt. 
Seeing  that  these  persons  were  not  debtors,  for 
whom  and  on  whose  behalf  were  they  to  pay  the 
debt?  Clearly  for  and  on  behalf  of  William 
Tucker.  Now,  some  complication  appears  to  arise 
from  the  fact  that  one  of  the  continuing  partners 
was  one  of  the  then  two  trustees  of  Stephen 
Tucker's  will.  But  this  fact,  in  my  view,  really 
does  not  matter.  Either  the  arrangement  is  to  be 
treated  as  communicated  to  the  ti-ustees,  or  not. 
If  the  former,  then  the  trustees  know  that  William 
Tucker  has  authorised  the  contimiing  firm  to  pay 
the  debt  for  him  and  on  his  behalf.  If  the  latter, 
then  William  Tucker  has,  without  informing  his 
creditors,  authorised  third  persons  to  pay  for  him 
and  in  his  name.  And  in  either  view,  the  trustees 
are  entitled  to  treat  the  payments  as  made  by 


William  Tucker.  And  no  distinction  can  be 
drawn  in  this  case  between  a  payment  of  or  on 
account  of  principal  and  a  payment  on  account  of 
interest.  I  have  not  to  consider  here  a  case  where 
the  authority  to  the  third  person  to  pay  is 
expressly  limited  to  payment  within  a  speci- 
fied time,  or  to  payment  of  principal  only, 
and  where,  if  the  limitation  be  communicated  to 
the  creditor,  he  would  be  prevented  from  relying 
on  payments  beyond  the  authority.  There  was 
no  time  limited  by  the  deed  of  the  13th  April 
1883  within  which  the  continuing  partners  were  to 
pay.  Nor  was  anything  said  about  interest,  and 
an  authority  to  pay  an  interest-bearing  debt  in  a 
case  where  no  express  time  is  limited  for  payment 
of  the  principal,  is  an  authority  to  pav  the  interest 
accruing  due  before  payment  of  the  principal. 
And,  clearly,  where  a  person  is  authorised  to  pay 
a  debt  for  another,  for  and  on  that  other's  behalf, 
he  is  entitled  to  payment  in  the  name  of  the 
debtor.  And  that  is  what  was  done  here,  for 
the  continuing  partners  paid  in  the  name  of 
Baker,  Tuckers,  and  Co.,  which  was  the  name 
under  which  the  debtor,  William  Tucker,  had 
always  made  his  payments  on  account  of  the 
intei-est.  Moreover,  in  this  case  the  special  pro- 
visions of  the  deed  of  the  13th  April  1883  convince 
me  that  it  was  not  contemplated  by  the  parties 
thereto  that  the  debts  of  William  Tucker  should 
or  would  be  paid  ofE  speedily.  I  may  specially 
refer  to  the  provisions  in  clause  2  as  to  notice  of 
the  dissolution  not  being  given  or  gazetted,  ajad  I 

father  that  the  dissolution  never  was  gazetted. 
t  appears  to  me  that  a  provision  of  that  class  is 
aimed  (inter  alia)  at  preventing  the  creditors  of 
the  firm  from  knowing  of  the  change  in  tixe 
personnel  of  the  firm,  lest  they  should  require 
speedy  payment  of  their  debts,  a  result  which  the 

farties  to  the  deed  were  desirous  of  avoiding.  And 
further  gather  that  the  continuing  partners 
were  entitled  to  continue  the  business  in  the  old 
name.  And  lastly,  seeing  that  WiUiam  Tucker 
retained  a  considerable  interest  in  the  business 
after  his  retirement  up  to  the  end,  and  looking  to 
his  dealings  with  the  firm  which  are  admitted  by 
the  pleadings,  coupled  with  the  fact  that  William 
Tucker  has  not  thought  fit  to  go  into  the  box,  or 
to  call  any  witnesses  on  his  behalf,  I  infer  that  he 
was  aware  that  the  payments  of  interest  on  the 
debt  in  the  name  of  Baker,  Tuckers,  and  Go.  were 
being  continued  as  above  stated.  For  these 
reasons  I  hold  that  William  Tucker  remains 
liable  for  the  debt.  I  ought,  perhaps,  before 
leaving  this  part  of  the  case  to  refer  to  the 
decision  in  Watson  v.  Woodman  (20  Eq.  721). 
That  decision  in  no  way  conflicts  with  the  views 
I  have  above  expressed.  What  the  Vice-Chanoellor 
had  there  to  deal  with  was  a  case  of  joint  debtors, 
one  of  whom  arranged  with  his  co-debtor  that  the 
latter  should  pay  and  discharge  the  debt,  and  all 
that  the  Vice- Chancellor  decided  was  that,  with 
reference  to  the  operation  of  sect.  14  of  the 
Mercantile  Law  Amendment  Act  1856,  the  subse- 
quent payments  on  account  of  the  debt  by  the 
co-debtor,  in  his  own  name,  must  be  held  to  have 
been  made  by  him  in  respect  of  his  own  liability, 
and  not  for  or  on  behalf  of  the  other  debtor. 
That  this  really  was  the  ground  of  his  decision 
appeaj-8  on  page  730  of  the  report.  It  was  not  the 
case  of  a  secret  retirement  of  one  member  of  a 
firm  owing  a  debt,  and  of  payment  being  made 
on  account  of  the  debt  in  the  old  name  of  the  firm 
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by  the  partners  continmng  the  bnsiness  under  the 
priyate  arrangement.  Nor  was  it  a  case  where 
the  partner  oontlnuing  the  businesB  in  part  mode 
payments  for  or  on  behalf  of  the  member  who 
bad  retired,  and  with  his  authority.  The  defen- 
dant William  Tucker  must  be  ordered  to  pay 
into  court  the  amount  of  the  principal  debt  with 
interest  due  since  the  last  payment  of  interest. 
He  oueht  to  have  a  reasonable  time  within  which 
to  make  such  payment.  He  must  be  ordered  to 
pay  the  costs  of  the  action  against  him  so  far  only 
as  it  sought  to  establish  his  pei-sonal  responsi- 
bility for  the  debt.  The  statement  of  claun  also 
sought  to  make  William  Tucker  liable  on  the 
footing  of  his  being  constructively  or  otherwise  a 
trustee  of  the  debt  for  the  plaintiffs.  No  doubt, 
William  Tucker  knew  the  debt  was  due  to  the 
trustees  of  Stephen  Tucker's  will,  but  the  plain- 
tiffs did  not  establish  before  me  a  case  for  niaking 
him  liable  as  trustee,  and  so  far  as  his  costs  have 
been  increased  by  this  claim  the  plaintiffs  must 
pay  them  with  set-off.  All  that  remains  now 
18  to  consider  the  question  of  the  liability  of  the 
trustees  for  not  having  previously  got  in  the  debt. 
If  WiUiam  Tucker  can  and  does  pay,  then  no  loss 
has  resulted  by  the  neglect.  I  gather  that  he  can 
pay.  But  as  this  is  not  certain,  and  moreover  in 
any  case  it  may  be  material  upon  the  question  of 
costs,  and  as  the  point  has  been  raised  and  argued 
before  me,  I  think  I  ought  to  decide  it.  Now, 
hard  as  the  case  is  against  the  trustees,  and  reluc- 
tant as  I  am  under  the  circumstances  to  decide 
the  point  against  them,  I  cannot  bring  myself  on 
the  terms  of  the  will  of  the  testator,  Stephen 
Tucker,  to  hold  that  they  were  authorised  to  lend 
the  money  in  question  to  any  firm  but  that  which, 
at  the  date  of  the  will  and  of  the  testator's  death, 
carried  on  business  under  the  name  of  Baker, 
Tuckers,  and  Co.  I  do  not  think  he  contemplated 
or  authorised  the  lending  of  the  money  to  any 
persons  (not  being  the  members  of  the  last- 
mentioned  firm)  who  might,  as  purchasers  or 
otherwise,  be  for  the  time  heing  carrying  on 
business  under  the  same  name,  i  think  the  tes- 
tator authorised  the  lending  of  the  money  only  to 
the  firm  of  Baker,  Tuckers,  and  Co.,  as  consti- 
tuted at  the  date  of  his  death,  and  the  continuance 
of  the  loan  was  a  "  deposit "  with  that  firm  so 
long  as  it  existed  and  no  longer.  There  is  nothing 
in  this  will  which  points  to  a  continuance  of  the 
deposit  after  any  member  of  the  firm  may  have 
died  or  retired.  Prima  facie  a  testator  when 
authorising  by  his  will  a  loan  to  a  firm  does  so 
because  he  haia  faith  in  and  places  reliance  on  the 
members  of  that  firm  as  constituted  at  his  death ; 
and  in  this  case  it  is  to  be  observed  that  the 
testator  was  during  his  lifetime  connected  with 
the  business  when  carried  on  by  William  and 
Henry  Tucker,  and  that  in  his  will  he  speaks  of 
the  money  being  placed  "  in  the  hands "  of  the 
firm  should  "  they  be  willing  to  receive  it."  This 
bein^  so,  I  am  of  opinion  that,  when  the  firm 
existmg  at  the  testator's  death  became  dissolved 
by  the  death  of  Henry  Tucker,  it  was  the  duty  of 
the  then  trustees  and  of  the  subsequent  trustees  to 
have  got  the  money  in,  and  that  they  committed 
a  breach  by  not  so  doing  for  which  they  are 
responsible,  if  any  loss  has  resulted  therefrom,  to 
the  extent  of  such  loss,  so  far  as  necessary  to 
make  good  the  plaintiff's  interest  in  the  money, 
and  subject,  as  to  the  plaintiff,  Mary  Tucker,  to 
the  operation  of  sect  8  of  the  Trustee  Act  1888, 


and  I  so  declare.  [His  Lordship  then  du-ected 
inquiries,  as  against  those  representing  the  estate 
of  the  deceased  trustee  James  Kayess  and  as 
against  Stephen  Baker  Tucker,  whether  any  loss 
had  accrued  by  reason  of  the  neglect  to  get  in  the 
debt  after  Henry  Tucker's  decease.  But  such 
inquiries  were  not  to  be  proceeded  with  without 
the  leave  of  the  court.] 

Solicitors  for  the  plaintiffs,  Tocqne  and  RoAyk. 

Solicitors  for  the  defendants,  Kennedy,  Hughes, 
and  Kennedy ;  Tufnell,  Southgate,  and  8otu ; 
Theodore  AUingham ;  Hughes  and  Son. 


Dee.  11, 12, 13, 14, 1893,  and  Jan.  15, 1894. 
(Before  Rombb,  J.> 

Mebcaktilb  Invbstmekt  and  Gbnbbal  Tbust 
Company  v.  Eiteb  Pultb  Tbubt,  Loan,  ani> 
Agency  Company,  (a) 

Company — Debentures — Power  to  sanction  com- 
promise  of  rights — Difficulty  in  enforcing  rights 
— Special  resolution  to  accept  shares  in  lieu  of 
debentu/res — Power  of  majority  to  bind  m.inority 
of  debenture-holders — Estoppel  by  matter  of 
record — Under  what  circumstances  persons  not 
parties  to  an  action  may  be  esto^^ped  by  the 
judgment. 

An  American  company,  incorporated  with  the 
object  of  buying  and  selling  land  in  Mexico, 
having  acquired  over  seventeen  million  acres  in 
the  territory  of  Lower  California  in  that  eouniry, 
borroujed  under  its  powers  a  very  large  sum.  on 
debentures.  A  trust  deed  was  executed  between 
the  company  of  the,  first  part,  a  trustee  for  the 
debenture-holders  of  the  second  part,  and  an 
advisory  committee  of  three  persons  of  the  third 
part.  By  the  deed,  which  contained  a  covenant 
tn/  the  American  company  that  the  land  in 
Lower  California  should  be  charged  with  the 
payment  of  the  principal  money  and  interest 
payable  on  the  debentures,  the  committee  were 
empowered  to  call  meetings  of  the  debenture- 
holders,  t-o  be  eondu^cted  like  meetings  of  share- 
holders under  the  Companies  Act  1862,  and  a 
meeting  was  to  have  "power  to  sanction  any 
modification  or  compromise  of  the  rights  of 
debenture-holders  against  the  company  or  against 
its  property,  whether  such  rights  shall  arise 
untKr  the  debentures  or  under  these  presents," 
and  a  special  resolution  was  to  be  binding  on  all 
the  debenture-holders.  In  1889  an  English  com- 
pany was  formed,  with  power  to  buy  and  sell 
land,  and  other  very  toide  powers,  and  on  the 
4th  May  of  that  year,  the  American  company, 
being  in  difficulties,  transferred  its  assets, 
business,  and  liabilities  to  such  English  com- 
pany, subject,  as  to  the  lands  in  Lower  California, 
to  the  debentures  and  the  deed  of  trust.  The 
English  com.pany,  being  desirous  that  the  deben- 
ture-holders should  exchange  their  debentures  for 
fully  paid  preference  shares  in  the  English  com- 
pany, the  committee  called  a  meeting  of  the 
debenture-lwlders,  at  which  a  special  resolution 
to  accept  such  preference  shares  in  lieu  of  their 
debentures  was  passed  by  the  necessary  majority. 
Certain  debenture-holders  who  did  not  attend  the 
meeting  dissented  from  the  arrangement,  and 
brought  an  action  against  the  American  company 

(a)  Reported  bv  B.  H.  DsANE,  Esq.,  Buriater-at-lAW. 
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to  recover  interest  on  their  debentures,  which  was 
■ultimately  decided  in  favour  of  the  dissenting 
debenture-holders  by  the  Court  of  Appeal 
{reversing  Day,  J.),  on  the  ground  that  a  power 
to  compromise  rights  presupposes  some  dispute 
about,  or  difficulty  in,  enforcing  them,  and  there 
being  no  evidcTiee  of  any  such  dispute  or  diffi- 
evlty,  there  was  nothing  to  bring  the  power  to 
compromise  into  play.  The  dissenting  deben- 
ture-holders  now  broiight  an  action  against  the 
trustee  of  their  deed,  the  advisory  committee, 
and  the  English  company  for  an  account  of  their 
interest  in  arrear  and  unpaid;  a  declaration 
that  by  the  trust  deed  the  debenture-holders  were 
entitled  to  a  first  charge  on  the  property  com- 
prised in  the  deed,  and  to  have  all  necessary  acts 
done  to  make  such  charge  effectual ;  a  declaration 
that  the  committee  and  the  trustee  of  the  deed 
"had  been  guilty  of  wilful  neglect  and  default  in 
failing  to'procure  and  register  a  certain  hypothe- 
cation of  the  land,  and  to  put  in  force  the  powers 
of  the  deed ;  and  for  other  relief. 

The  defendants  contended  (inter  alia)  that  the 
plaintiffs  were  bound  by  the  special  resolution 
passed  at  the  meeting  of  the  debenture-holders, 
but  it  was  urged  on  behmf  of  the  plaintiffs  that 
the  judgment  in  the  action  against  the  American 
company  estopped  the  English  company  in  the 
present  action  from  saying  that  the  plaintiffs 
were  bound  by  the  said  special  resolution.  The 
judge  found,  upon  the  evidence,  that  there  were 
difficulties  (not  brought  before  the  court  in  the 
former  action)  of  such  a  substantial  character  in 
the  way  of  tlie  debenture-holders  enforcing  their 
rights,  that  the  majority  of  them  might  have 
bou&  fide  considered  it  desirable  to  compromise 
those  rights  against  the  American  company 
and  its  prcmerty  by  passing  the  special  reso- 
lution; and  that  there  was  no  reason  to  dotibt 
that  the  resolution  was  in  fact  honestly 
arrived  at,  and  passed  bon^  fide,  at  the  meet- 
ing, by  the  necessary  m.ajority  acting  solely  in 
what  they  believed  to  be  the  interests  of  the 
debenture-holders. 

Seld  (1)  that  the  English  company,  not  having  been 
parties  to  the  action  against  the  American  com- 
pany, were  prima  facie  not  bound  by  the  judg- 
ment, and,  although  the  English  company,  by 
reason  of  the  covenant  of  indemnity  given  by 
them  to  the  Am.erican  company,  were  interested  in 
assisting  the  latter  company,  and  did  assist  them 
in  the  action  brought  against  them,  yet  that  this 
did  not  put  them,  in  the  position  of  defendants  to 
that  action,  or  estop  them  in  the  present  action 
from  contending  thiat  the  plaintiffs  were  bound 
by  the  special  resolution ;  (2)  that,  with  reference 
to  the  contention  that  the  English  company  were 
estopped  by  the  judgment  because  they  were 
"privies  in  estate "  of  the  American  company, 
that  judgment  could  not  have  bound  the  land, 
and,  moreover,  a  prior  purchaser  of  land  cannot 
be  estopped,  as  being  privy  in  estate,  by  a  judg- 
ment obtained  in  an  action  against  the  vendor 
commenced  after  the  purchase  ;  (3)  that,  although 
the  English  company  would  be  estopped  under 
their  covenant  of  indemnity  from  disputing  the 
judgment  as  against  the  American  company 
suing  them  on  that  express  covejiant,  there  were 
no  grounds  in  a  totally  different  action  like  the 
present,  to  which  the  American  company  were  not 
even  parlies,  for  holding  that  the  English  com- 
pany were  so  estopped;  and  (4)  that  evidence 


being  accordingly  admissible  as  to  the  question 
whether  the  dissenting  minority  were  bound  by 
the  special  resolution,  the  case  was  by  such  evi- 
dence shown  to  fall  within  Sneath  v.  Valler 
Gold  Limited  (68  L.  T.  Bep.  N.  S.  602; 
(1893)  1  Ch.  477)  ttpon  that  question,  and  the 
plaintiffs  were  therefore  bound  by  the  special 
resolution,  and  the  action  must  accordingly  be 
dismissed  with  costs. 

This  was  an  action  brought  by  the  Mercantile 
Investment  and  Greneral  Trust  Company  Limited, 
on  behalf  of  themselves  and  all  other  holders  of  a 
series  of  debentures  issued  by  an  American  com- 
pany entitled  the  International  Company  of 
Mexico,  against  the  river  Plate  Ti-ust,  Loan,  and 
Agency  Company  Limited  (which  acted  as  trustee 
for  the  debenture-holders  under  their  deed  of  trust), 
and  against  Messrs.  John  Morris,  E.  M.  Denny, 
and  J.  W.  Todd  as  the  members  of  an  advisory 
committee  appointed  by  the  said  trust  deed,  and 
against  the  Mexican  Land  and  Colonisation  Com- 
pany Limited,  an  English  company  which  had 
taken  over  the  assets,  business,  and  liabilities  of 
the  International  Company  of  Mexico  above 
mentioned.  The  last-named  company  also  had 
been  originally  joined  as  defendants,  but  were 
struck  out  in  the  course  of  hearing  on  the  ground 
of  having  parted  with  all  their  interest.  The 
plaintiff  company  were  holders  of  125  of  the 
de)>entures  in  question. 

The  main  point  in  dispute  on  the  merits  was, 
whether  a  special  resolution  passed  by  a  majority 
of  three-fourths  at  a  meeting  of  the  debenture- 
holders,  and  pledging  them  to  accept  preference 
shares  in  the  Enghsh  company  in  lieu  of  the 
debentures  issued  by  the  American  company,  was 
binding  on  the  dissenting  and  absent  debenture- 
holders,  but  there  was  an  important  preliminary 
question  —  whether  the  defendants  were  not 
estopped  by  the  decision  in  a  former  action 
brought  by  the  present  plaintifEs  against  the 
American  company  from  contending  that  such 
resolbtion  was  valid. 
The  material  facts  were  as  follows : 
The  International  Company  of  Mexico  was 
incorporated  by  a  charter  of  the  State  of 
Connecticut,  with  the  object  of  buying  and 
selling  land  in  the  Republic  of  Mexico,  and  it 
subsequently  acquired  1<  .500,000  acres  of  land  in 
that  part  of  the  country  known  as  Lower  Cali- 
fornia. The  company  had  power  to  borrow 
money  and  to  issue  debentures  on  the  security  of 
its  land,  and  it  accordingly  issued  6  per  cent, 
debentures  for  600  dollars  each  to  a  very  large 
amount,  and  the  plaintiffs  were  the  holders  of 
some  of  them.  These  debentures  were  issued 
subject  to  the  conditions  indorsed  upon  them,  and 
subject  to  and  with  the  benefit  of  the  provisions 
of  a  deed  of  trust,  dated  the  10th  March  1888. 
The  parties  to  that  deed  were  the  American 
company  of  the  fii-st  part,  the  River  Plate  Trust, 
Loan,  and  Agency  Company  of  the  second  part, 
and  the  above-mentioned  advisory  committeeof  the 
third  part,  the  River  Plate  Company  acting  as  the 
debenture-holders'  trustee  under  the  deed.  This 
trust  deed,  after  reciting  the  existence  of  570,000 
dollars  only  of  a  prior  series  of  debentures 
(secured  by  a  deed  of  the  1st  June  1887,  whereby 
the  American  company  had  charged  and  agreed 
to  charge  the  17,^,000  acres  of  land  wi^  the 
payment  of  the  principal  moneys  and  inteieat  of 
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Bucfa  prior  series),  and  reciting  that,  in  order  to 
farther  aecnre  t-he  payment  of  the  debentures 
then  to  be  issued,  the  American  company  had 
aereed  to  make  a  special  hypothecation,  in  favour 
oF  the  trustee  of  the  deb^ture-holders,  of  the 
said  17,500,000  acres  of  land  in  Lower  California, 
sabject  only  to  the  said  indenture  of  thq  Ist  June 
1887,  and  to  the  payment  of  the  570,000  dollars  and 
interest,  being  the  balance  of  moneys  thereby 
secured,  and  that  the  American  company  had 
given  a  power  of  attorney  to  the  committee  to 
constitute  a  special  hypothecation  of  the  said 
land,  the  American  company  covenanted  with  the 
trustee  and  assigns  that  the  said  17,500,000  acres 
of  land  in  Lower  California  should  be  charged 
with  the  payment  of  the  principal  moneys  and 
interest,  payable  according  to  tne  tenor  of  the 
debentures,  and  that  such  principal  moneys  and 
interest  should  be  a  first  charge  on  the  said  land, 
snbject  only  to  the  said  indenture  of  the  Ist 
June  1887  and  the  money  thereby  secured,  and 
to  tlie  provisions  for  .a  free  sale  of  land;  and 
it  was  agreed  that  the  American  company  should 
pay  the  principal  sum  and  interest  of  the'  new 
series  of  debentures,  and  should  pay  over  to  the 
committee  one  half  the  net  proceeds  of  sales 
of  the  said  land,  subject  to  any  payments  which 
had  to  be  made  to  the  trustees  of  the  first  series 
of  debentuTes ;  that  the  American  company  should 
issue  no  more  of  the  first  series  of  debentures, 
and  should  purchase  or  redeem  the  existing 
570,000  dollars  thereof,  or  exchange  them  for  de- 
bentures of  the  new  series  as  soon  as  possible, 
and  after  giving  the  committee  power  to  retain 
500,000  dollars  out  of  the  proceeds  of  the 
del^ntures,  the  deed  oontadned  the  following 
power; 

5.  If  for  any  reason  whatever  the  committee  shal]  at 
anj  tiine  in  ueir  uBonntroUed  dieeretion  consider  it 
seoessarjr  for  the  protection  of  the  debentnre-holders, 
it  ghall  be  lawfnl  for  the  committee,  in  pnrBnance  of  a 
reaolntion  passed  by  or  with  the  oonient  of  a  majority 
of  them,  to  request  the  traatee  to  reciter  in  Mexico  the 
hypothecation,  to  be  given  by  the  company  to  the  tmstee 
aa  aforesaid,  of  lands  in  Lower  California,  and  for  the 
committee  ...  to  dcpermit,  and  oonient  to,  judi- 
cially and  extra-jadicially,  all  anoh  acta,  deeds,  or 
thinfti  as  may  or  ahall  be  condncive  to  the  validity  of 
Boeh  hypothecation,  or  neceasary  for  the  pnrpoae  of 
makingr  an  etfeotive  hypothecation  of  the  lands  hereby 
charged,  and  the  traatee  shall  forthwith  have  ancn 
hypothecation  regiatered  in  Mexico. 

The  deed  also  contained  powers  for  the  com- 
mittee, upon  the  company  making  any  default 
inpayment  of  principal  or  interest  moneys  secured 
by  the  debentures,  or  committing  any  breach  of 
any  of  the  covenants  contained  in  the  deed,  or 
upon  any  steps  being  taken  or  threatened  to 
wind-up  the  company,  at  their  discretion,  or  on 
the  requisition  of  the  holders  of  half  the  deben- 
tures, to  require  the  trustee  to  take  possession, 
and  for  the  trustee  in  that  case  to  sell.  But  it 
was  provided  that  until  default  or  the  occurrence 
of  such  events,  the  company  should  remain 
in  possession  and  have  unrestricted  power  of 
sale. 

No  hypothecation  of  the  American  company's 
property  was  ever  registered  in  Mexico  under  the 
provisions  of  this  deed. 

The  committee  were  empowered  by  the  deed  to 
call  meetings  of  the  debenture-holders,  to  be  held 
in  the  city  of  London,  and  to  be  subject  to  the 
special  provisions  of  the  deed,  but  in  other  re- 
spects to  be  conducted,  as  nearly  as  the  circum- 


stances of  the  case  permitted,  like  meetings  of 
shareholders  under  the  Companies  Act  1862. 

Clause  22  of  the  deed  was  as  follows  : 

A  meeting  of  debentare-holders  shall,  in  addition  to 
any  other  powers  hereby  ^ven,  have   the  following 

gtwera  exercisable  by  apecial  reaolntion,  namely :  (1/ 
owet  at  any  time  after  anoh  entry  aa  aforeaaid 
(that  ia,  enti7  by  the  traatee  of  the  deed  for 
breach  of  any  of  ita  proviaiona)  to  give  authority 
to  the  tmstee  to  give  up  poaaeaaion  of  the  aaid 
landa  to  the  aaid  company,  either  nnoonditionally, 
or  upon  any  conditions  that  may  be  arranged  between 
the  company  and  the  committee  with  the  sanction  of  a 
apecial  resolation.  (2)  Power  to  sanction  the  release  of 
any  of  the  mortgaged  premises.  (3)  Power  to  sanction 
any  modification  or  oompromiae  of  the  rights  of  deben- 
tnre-holders against  the  company  or  a^inst  its  pro- 
perty, whether  luoh  righta  ahall  arise  under  the 
debentures  or  under  these  preaents. 

Clause  24  provided  that  a  special  resolution 
should  bind  all  the  debentm-e-holders.  Debentures 
were  issued  under  this  deed  to  the  amount  of 
about  3^  million  dollars. 

The  Mexican  Land  and  Colonisation  Company 
(the  English  company)  was  formed  in  1889  with 
extremely  wide  objects  and  powers,  including 
powers  to  buy  and  sell  land,  and  to  carry  on 
commerce,  banking,  promotion  of  companies,  and 
almost  eveiy  conceivable  kind  of  business,  and  in 
the  same  year  (on  the  4th  May)  all  the  assets, 
business,  and  liabilities  of  the  American  com- 
pany were  transferred  to  it,  subject  as  to  the 
LELnds  in  Lower  California  to  the  debentures, 
and  to  the  above-mentioned  trust  deed  of  the  10th 
March  1888.  The  consideration  for  the  transfers 
consisted  of  fully  paid-up  shares  in  the  English, 
company,  and  a  covenant  of  indemnity  given  by 
the  English  company  to  the  American  company 
against  the  liabihties  of  the  latter.  It  appeared, 
that.atthe  time,  the  American  company's  financial  ' 
position  was  the  reverse  of  flourishing,  and  the 
prospects  of  the  debenture-holders  being  paid 
their  money  were  by  no  means  assured.  The 
evidence  went  to  show  that,  though  the  American 
company  had  a  concession  of  this  great  tract  of 
laud,  they  had  no  completed  title  to  it,  and  that 
such  title  could  only  oe  acquired  according  to- 
Mexican  law  by  registration,  which  would  involve 
an  enormous  outlay  for  surveying  and  measuring 
and  fencing  oS  the  land. 

Under  these  circumstances,  the  English  com- 
pany being  desirous  that  the  debenture-holders 
should  exchange  their  debentures  for  fully  paid- 
up  first  preference  shares  in  the  English  company, 
the  advisory  committee  summoned  a  meeting  of 
the  debenture-holders  for  the  8th  Oct.  1889,  in. 
order  to  pass  a  special  resolution,  a  deed  having; 
been  previously  executed  (on  the  20th  September) 
between  the  English  company  and  Mr.  W.  E. 
Strickland,  the  secretary  to  the  committee,  for 
carrying  a  proposal  for  the  purpose  into  effect. 
The  meeting  was  held  and  a  special  resolution, 
was  duly  passed  by  the  necessary  majority  in  the 
following  terms : 

That  all  righta  of  the  debenture-holders  of  the 
International  Company  of  Mexico,  whether  against 
it3  property  or  against  the  company,  be  compro- 
miaed  by  the  acceptance  in  lien  of  •  auch  debentures 
and  the  coupons  accrued  and  not  dne,  and  in 
diaoharge  of  auch  righta,  of  fnlly  paid  6  per  cent, 
cumulative  preference  aharea  (entitled  to  dividend  at 
from  the  1st  July  1889)  in  the  Mexican  Land  and 
Colonisation  Company  Limited,  at  the  rate  of  1101.  in 
aharea  for  every  500  dole,  in  debentures,  in  accordance 
with  the  proposal  dated  the  20th  Sept.  1888,  and  that 
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the  deed  dated  the  20th  Sept.  1889  between  the  oompanT 
and  Mr.  W.  E.  Strickland,  referred  to  in  saoh  proposal, 
b  e  approved  and  confirmed,  and  be  forthwith  carried 
into  effeot. 

The  plaintiff  company  were  not  present  at  tlie 
meeting,  and  dissented  from  the  arrangement 
involved  in  the  resolution.  In  1890  they  brought 
an  action  against  the  American  company  (Mer- 
eatitUe  Investment  and  General  Trust  Company  v. 
International  Company  of  Mexico,  68  L.  T.  Rep. 
N.  S.  603 ;  (1893)  1  Ch.  484)  to  recover  certain 
arrears  of  interest  on  their  125  debentures.  The 
case  was  heard  before  Day,  J.,  who  held  that 
the  arrangement  and  resolution  were  binding  on 
the  minority  of  the  debenture-holders  and  on 
the  plaintiffs,  and  accordingly  gave  judgment  in 
favour  of  the  American  company.  The  plaintiffs, 
however,  having  appealed,  the  decision  of  Day,  J. 
was  reversed,  and  Lindley,  L.J.,  in  the  course  of 
his  judgment,  made  the  following  observations : 
"  A  power  to  compromise  their  rights  presupposes 
some  dispute  about  them,  or  difficulty  in  enforcing 
them,  and  does  not  include  a  power  to  exchange 
their  debentures  for  shares  in  another  company 
where  there  is  no  such  dispute  or  difficulty.  It  is 
a  mistake  to  suppose  that  a  power  to  compromise 
a  claim  for  money  becomes  a  power  to  accept  less 
than  208.  in  the  pound,  if  the  debt  is  undisputed 
a,nd  the  debtor  can  pay ;  a  power  to  compromise 
•does  not  include  a  power  to  make  presents.  .  .  . 
Assuming,  therefore,  as  I  do,  that  the  majority  of 
the  debenture-holders  present  at  the  meeting 
acted  honestly  and  did  what  they  thought  best 
under  the  cu-cumstances,  I  think  that  those 
circumstances  were  not  such  as  to  bring  the 
power  into  play,  and  that,  on  this  ground  also, 
what  they  £d  cannot  bind  absentees  or  dissen- 
tients." It  should  be  stated  that,  in  the  action 
aforesaid,  no  evidence  was  put  before  the  court  to 
show  that  there  was  any  dispute  as  to  the  rights 
of  the  debenture-holders  or  difficulty  in  enforcing 
those  rights  by  obtaining  payment  of  the  interest 
on  the  debentures. 

On  the  4th  Nov.  1891  the  plaintiffs  commenced 
the  present  action,  claiming  (1)  an  account  of  the 
interest  in  arrear  and  unpaid  on  the  debentures ; 
(2)  a  declaration  that  by  the  deed  of  the  10th 
Mai-ch  1888  the  plaintiffs  and  other  debenture- 
holders  were  entitled  to  a  first  charge  on  the 
property  comprised  in  the  deed,  and  to  have  all 
(if  any)  necessary  acts  done  to  make  such  charge 
effectual ;  (3)  an  account  of  what  was  due  to  the 
plaintiffs  on  the  outstanding  debentures ;  (4) 
execution  of  the  trusts  of  the  deed ;  (5)  accounts 
of  purchase  money  and  considerations  received 
on  sales ;  (6)  a  declaration  that  the  committee 
and  the  trustee  of  the  deed  had  been  guilty  of 
wilful  neglect  and  default  in  failing  to  procure 
and  register  a  certain  hypothecation  of  the  land, 
and  to  put  in  force  the  powers  of  the  deed;  and 
incidental  relief. 

The  action  came  before  North,  J.,  on  motion 
for  a  receiver  of  the  proceeds  of  land  sold,  and 
rents  and  profits  of  lands  not  sold  (66  L.  T.  Rep. 
N.  S.  711 ;  (1892)  2  Ch.  303),  when  the  motion  was 
refused  on  the  ground  that  a  receiver  would  be 
useless. 

The  action  came  on  for  hearing  before  Bomer, 
J.  on  the  11th  Dec.  1893. 

Cozens-Hardy,  Q.C.,  Chadwyek  Healey,  Q.C., 
and  Vernon  B.  iSmtth  for  the  plaintiff  a. — This  case 
is  really  concluded  by  the  decision  of  the  Court 


of  Appeal  in  Mercantile  Investment  and  General 
Trust  Company  v.  International  Company  of 
Mexico  (68  L.  T.  Rep.  N.  S.  603,  note  (o); 
(1893)  1  Ch.  484,  note  (2).  The  defendants  are 
estopped  by  that  decision  from  contending  that 
the  special  resolution  of  the  8th  Oct.  18&  waa 
valid  or  binding,  and  ought  not  to  be  allowed  to 
go  into  independent  evidence  on  the  question,  the 
matter  being  really  res  jydieata.  That  action  was 
really  defended  by  the  English  company,  who  were 
interested  through  the  covenant  of  indemnity  given 
by  them  to  the  American  company,  and  the  costs 
were  paid  by  the  English  company  ;  moreover,  the 
English  company  are  bound  By  that  judgment  as 
being  "privies  in  estate"  of  the  American  com- 
pany. They  are  also  estopped  by  their  covenant 
of  indemnity  from  disputing  the  judgment. 
Apart  from  the  technical  point  of  estoppel,  we  rely 
on  the  reasons  given  by  the  judges  in  the  Court  of 
Appeal,  and  especially  those  in  the  judgment  of 
Lindley,  L.J.  The  power  to  compromise  did  not 
arise.  The  English  company  took  the  land  in 
Mexico  subject  to  all  rights  of  the  debenture- 
holders.  When  this  case  came  before  North,  J., 
on  motion  for  a  receiver,  he  held  that  the  English 
company  were  accountable  to  the  debenture- 
holders  for  the  proceeds  of  land  come  to  their 
hands :  (66  L.  T.  Rep.  N.  S.  711 ;  (1892)  2  Ch. 
303.)    Lai^  sales  have  already  been  made. 

RoMER,  J.  called  on  counsel  for  the  English 
company,  and  afterwards  for  the  committee,  on 
the  point  whether  fresh  evidence  ought  to  be 
allowed  upon  the  question  of  the  validity  of  the 
special  resolution,  but  ultimately  it  was  arranged 
to  take  the  evidence  subject  to  objection. 

Finlay,  Q.C.  and  Creed  for  the  River  Plate 
Trust,  Loan,  and  Agency  Company. 

Neville,  Q.C,  W  htnney,  and  W.  F.  Hamilton  for 
the  committee. — We  are  not  estopped  by  the 
judgment  in  the  former  action,  unless  the  plain- 
tiffs can  show  that  it  was  binding  on  the  whole 
world.  Judgment  inter  partes  is  inadmissible  as 
against  strangers :  (Taylor  on  Evidence  8th  edit., 
sect.  1682,  p.  1436.)  lou  cannot  fix  a  stranger 
with  a  decision  to  which  he  was  not  a  party  except 
on  a  question  of  public  rights.  It  is  clear  we  were 
strangers.  The  committee  are  strangers  even  if 
the  English  company  are  not,  but  even  the  latter 
are  not  estopped  oy  the  decision : 

Parker  T.  Lewis,  29  L.  T.  Hep.  N.  S.  199;  8  Cai. 
App.  1085,  1056, 1059,  et  aeq. 

However  much  the  decision  might  be  relied 
on  by  the  then  plaintiffs  against  the  English 
company,  it  could  not  be  relied  on  by  the 
present  plaintiffs  against  either  the  English  com- 
pany or  the  committee  : 

Ex  parte  Young,  45  L.  T.  Kep.  N.  S.  90 ;  17  Ch.  Div. 
668, 670-3. 

Here  it  is  a  new  plaintiff  bringing  an  action 
against  new  defendants,  so  that  the  defendants  are 
not  estopped,  though  they  may  have  nearly  the 
same  interests  as  the  defendants  in  the  other 
action  : 

Spencer  v.  Williams,  24  L.   T.  Eep.    N.   S.   518 ; 
L.  Eep.  2  P.  &  D.  230,  237. 

The  case  made  against  the  committee  is  two- 
fold: (1)  their  failure  to  obtain  half  the 
proceeds  of  sale;  (2)  their  failure  to  enforce 
the  obligation  of  hypothecation  against  the 
land.  The  answer  is  very  simple — that  they 
had  by  clause  5  an  absolute  and  uncontrolled  dis- 
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cretion  as  to  that.  The  committee  had  nothing 
to  do  with  the  iasoing  of  the  debentures — their 
duties  arose  after  the  tssae.  They  were  not  re- 
sponsible in  any  way  for  the  prospectus,  in  which 
no  donbt  very  laTOurable  and  untrue  statements 
were  made.  In  a  sense  the  company  were  owners 
of  enormous  tracts  of  country  in  Mexico ;  they 
were  concessionaires  of  it,  not  owners  strictly. 
You  have  no  real  title  to  land  in  Mexico  until  you 
get  it  defined  by  metes  and  bounds.  That  would 
require  an  enormous  outlay.  The  American  com- 
paiy  was  in  a  very  bad  way.  If  the  land  had  been 
sold  at  the  date  of  the  transfer  to  the  English 
company,  there  would  have  been  nothing  for 
the  debentnie-holders.  The  company  were  in 
had  odour  with  the  Mexican  Grovemment, 
without  whom  nothing  could  be  done.  It 
was  for  that  reason  that  it  was  proposed  to 
transfer  the  concern  to  the  English  company. 
VThat  was  done  then  was  done  in  the  interest  of 
all  the  debenture-holders.  It  would  hare  been 
suicidal  to  realise  the  property  as  mortgagees ;  at 
any  rate,  there  were  very  great  difSculties.  The 
conmuttee  never  had  a  farthing  of  money.  In 
any  case  there  could  have  been  nothing  for  the 
debenture-holders.  We  say  that,  on  the  transfer 
to  the  English  company,  the  chaise  was  kept 
alive — we  disagree  with  the  English  company  as 
to  that — but  the  personal  remedies  were  not,  and 
could  not  be,  kept  alive.  All  the  money  was  gone 
at  the  time  the  Court  of  Appeal  decided  that  the 
lights  of  the  minority  were  not  gone.  At  any  rate 
persons  in  the  position  of  the  committee  are 
entitled  to  a  reasonable  time  to  decide  on  their 
course  of  action.  It  is  not  true  that  the  com- 
mittee did  nothing  except  allow  the  concern  to 
drift  to  ruin. 

Crackanthorpe,  Q.C.  and  -^^  S.  Kirby  for  the 
Mexican  Land  and  Colonisation  Company  (the 
English  company). — There  is  nothing  in  the  case 
before  the  Court  of  Appeal  which  prevents  us 
from  arguing  that  the  debenture-holders  were  all 
bound  by  the  resolution.  As  to  estoppel  and 
privity  of  estate  there  is  a  great  difference 
between  a  judgment  itUer  partes  obtained  before, 
and  one  obtained  after  the  property  is  acquired : 
(2  Taylor  on  Evidence,  p.  1441,  sect.  1689.)  Privies 
in  estate  are  bound  by  a  judgment  only  where 
they  acquire  the  estate  after  judgment : 

Doe  d.  Poster  v.  Earl  of  Derby,  1  A.  &  E.  790. 
The  charge  is  gone  by  virtue  of  the  resolution. 
Even  if  it  is  not  so,  this  company  is  not  bound  by 
the  charge.  Something  more  than  a  contract 
with  someone  else,  with  notice  to  us,  would  be 
required  to  create  a  charge  against  us : 

Sorrit  V.  Chambret,  3  L.  T.  Eep.  N.  S.  720;  4  L.  T. 
Bep.  N.  S.  345 ;  29  Bear.  246.  258  :,3  De  G.  F.  &  J. 
583-4. 

[Boxes,  J. — Ton  can  be  compelled  to  do  that 
which  you  knew  your  vendors  were  liable  to  do 
when  you  took  over  their  liabilities.]  As  to  that 
doctrine,  see  Smith  v.  Widlake  (3  C.  P.  Div.  10, 16), 
in  which  there  is  a  comment  on  Prettyman's  case 
(2  Vem.  279),  cited  in  Walton  v.  Stamford  (lb.), 
it  being  Prettyman's  case  on  which  the  doctrine 
is  based.  There  is  in  fact  no  charge  here,  and 
giving  notice  of  what  is  not  a  charge  does 
not  make  a  charge.  [Boueb,  J. — Here  yon 
bought  subject  to  the  charge  and  undertook 
the  debt.1  A  decision  against  the  former 
owner  of  land  does  not  estop  a  transferee  who 


bought  before  the  judgment.  There  was  no 
charge  in  Mexico ;  it  all  rested  in  covenant.  We 
are  not  estopped  from  showing  that  there  were 
circumstances  which,  if  known  to  the  Court  of 
Appeal,  would,  as  appears  on  the  face  of  their 
judgment,  have  affected  the  decision.  We  can  show 
that  the  debenture-holders  could  not  have  enforced 
their  charge ;  the  Mexican  Government  would  not 
allow  mortgagees  as  such  to  become  in  the 
position  of  owners.  There  is  nothing  fraudulent 
in  the  position  taken  up  by  the  English  company. 
There  was  a  real  difficulty  and  a  bona  fide  com- 
promise. It  was  not  in  the  power  of  the  committee 
to  register  the  charge.  As  to  the  question  of 
jurisdiction,  Penn  v.  Baltimore  (1  Ves.  sen.  444) 
does  not  apply,  and  the  principle  of  Lord 
Cransiown  v.  Johnston  (3  Ves.  170)  is  not  to  be 
extended.  British  South  Africa  Company  v.  Com- 
panhia  de  Mocam,bique  (69  L.  T.  Bep.  N.  S.  604 ; 
(1893)  A.  C.  602)  shows  that  the  jurisdiction  of  the 
English  courts  in  relation  to  foreign  land  is 
confined  to  cases  of  fraud,  trust,  and  contract,  as 
to  which  our  courts  can  act  in  personam.  To 
enforce  such  an  equity  as  is  suggested  here  would 
be  a  great  extension  of  Cranstown  v.  Johnston  (ubi 
sup.).  In  Sneath  v.  VaMey  Gold  Limited  (68 
L.  T.  Eep.  N.  S.  602;  (1893)  1  Ch.  477)  the 
Court  of  Appeal  held  that  the  circumstances  did 
warrant  what  was  there  done  in  the  way  of  com- 
promise. The  circumstances  here  brin^  this 
case  within  that  decision,  and  the  evidence 
showing  that  this  is  so  ought  to  be  gone  into. 
The  property  in  Mexico  is  a  vast  tract  of  country, 
as  big  as  Scotland  and  half  England,  never  sur- 
veyed, or  ascertained  by  metes  and.  bounds,  and 
incapable,  therefore,  according  to  Mexican  law, 
of  effective  registration.  The  financial  condition 
of  the  American  company  was  almost  hopeless. 
There  was  absolutely  nothing  to  meet  the  deben- 
ture interest  that  fell  due  on  the  Ist  July  1889. 
Under  those  circumstances  the  only  alternative 
to  the  carrying  out  of  this  /jonversion  scheme  would 
have  been  the  winding-up  of  the  English  company 
and  the  entire  disappearance  of  the  debenture- 
holders'  security.  In  The  Mercantile  Investm-ent 
and  General  Trust  Company  v.  International  Com- 
pany of  Mexico  {ubi  sup.)  the  Court  of  Appeal 
proceeded  upon  the  hypothesis  that  there  were  no 
doubts  or  difficulties  in  the  way  of  the  debenture- 
holders,  and  that  the  conversion  scheme,  there- 
fore, amounted  to  making  a  present,  which  of 
course  would  have  been  ultra  vires,  la  his  judg- 
ment Lindley,  L.J.  remarked :  "  There  is  no  evi- 
dence to  show  that  the  debenture-holders  had  any 
difficulty  in  obtaining  the  interest  on  their  deben- 
tures, nor  that  such  interest  would  not  have  been 
paid,  in  fact,  regularly,  if  matters  had  been  left 
as  they  stood."  The  present  case  falls  within 
Sneath  v.  Valley  Gold  Lim,ited  {ribi  sup.),  in  which 
it  was  pointed  out  that  the  ratio  decidendi  in  The 
Mercantile  Investment  and  General  Trust  Com- 
pany V.  The  Intematumal  Company  of  Mexico  yras 
what  I  have  stated.  [Bomee,  J. — What  you 
ought  to  show  is,  that  there  was  difficulty  in  the 
debenture-holders  asserting  their  rights,  having 
regard  to  the  fact  that  the  American  company 
had  the  English  company  behind  it,  under  the 
covenant  of  indemnity.]  The  English  company 
itself  would  have  had  to  go  into  liquidation  but 
for  this  arrangement.  The  English  company  was 
really  almost  the  same  company  under  a  different 
name.    The  same  shareholders  belonged  to  both 
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'OompanieB.  The  debentute-holders  could  not  hare 
"taken  possession  of  the  land,  and  if  they  bad 
attempted  to  do  so,  the  concession  might  have 
been  forfeited  to  the  Mexican  Government. 
Registration  would  have  been  an  enormous 
expense,  besides  the  necessaiy  surveys,  as  the  pi-o- 
Tierty  has  to  be  described  by  metes  and  bounds 
before  registration.  But  the  judgment  here  was 
■obtained  after  the  transfer  to  the  English  com- 
pany, so  that  Doe  d.  Fo»ter  v.  Earl  of  Derby  (ubi 
aup.)  is  against  the  plaintiffs,  and  also  Taylor 
on  Evidence,  sect.  1689.  The  judgment  must 
precede  the  creation  of  the  interest  which  is  to  be 
estopped.  But  the  plaintiffs  now  say  that  the 
English  company  were  i-eally  defending  that 
action  under  the  covenant  of  indemnity.  We 
were  not  defendants,  but  are  willing  to  assume  that 
practically  we  were  in  the  same  position  as  if  we 
had  been  present  as  third  parties.  Now,  a  third 
party  in  that  position  is  not  a  defendant  so  as  to  be 
estopped  by  the  judgment : 

Eden  v.    WeardaU  Iron  and  Coal  Company,  56 
L.  T.  B«p.  N.  S.  281,  464;  35  Ch.  Div.  287. 

If  we  had  been  made  complete  defendants  it  mi^ht 
have  been  different.  In  Edison  and  Swan  Umted 
Electric  Light  Company  v.  Holland  (61  L.  T.  Hep. 
II.  S.  32 ;  41  Ch.  Div.  28)  it  was  held  that  the 
third  parties  were  not  really  defendants  for  all 
■purposes,  though  in  that  case  they  were  liable 
for  costs.  They  had  appeared  as  third  parties 
and  admitted  their  liabiUty  to  the  defendants, 
and  the  court  had  ordered  that  they  should  have 
liberty  to  appear  at  the  trial,  and  should  be  bound 
by  the  decision  of  the  coui't  on  any  question 
as  to  the  indemnity  arising  between  them  and  the 
defendants.  Cotton,  L.J.  remarked :  "  If  a  plain- 
tiff has  a  direct  claim  against  a  third  party,  his 
proper  course,  as  soon  as  that  is  known,  is  to 
'amend  the  statement  of  claim,  and  make  the  third 
party  a  defendant."  That  was  not  done  in  our 
case,  and  we  cannot  be  treated  as  having  been 
defendants  for  the  purposes  of  estoppel.  There 
are  only  about  680  debentures  outstanding,  of 
which  the  plaintiff  company  hold  125,  and  they 
claim  to  bring  the  action  on  behalf  of  the  other 
555  as  well  as  themselves ;  and  even  if  we  were 
estopped  as  against  the  plaintiff  company  we 
should  not  be  so  as  against  the  holders  of  those 
other  outstanding  debentures,  for  estoppel  most 
be  mutual : 

Baronets  Wenman  v.  Mackenzie,  5  Ell.  &  Bl.  447 ; 

Spencer  v.  Williams  {ubi  rup.). 

Aggjn,  though  we  are  liable  under  our  indemnity 
to  pay  the  debt  established  against  the  American 
company,  that  does  not  give  the  plaintiffs  any 
equitable  right  to  call  upon  us  to  give  them  a 
charge: 

Duffield  V.  Scoff,  3  T.  E.  374 ; 

Parker  v.  Lewie  (ubt  anp.). 

Even  if  the  roecial  resolution  were  held  not 
binding,  the  plaintiffs  could  not  succeed.  This 
is  not  an  action  for  specific  performance ;  there 
is  nothing  to  base  such  an  action  on.  They  also 
Teferred  to 

Tuli  T.  Moxhay,  2  PhU.  774 ; 

Dueheie  of  Kingston's  case,  2  Sm.  L.  C,  9th  edit.  812 ; 

London  and  South-Westem  Raihcay  Company  v. 

Oomm,  46  L.  T.  Bep.  N.  S.  449 ;   20  Ch.  Div.  562  ; 

Haywood  v.  Brunswick  Permanent  Benefit  Building 

Society,  45  L.  T.  Eep.  N.  S.  699 ;  8  Q.  B.  Div.  403 ; 

Lord  Cranstown  v.  Johnston  (u6t  sup.) ; 

Norton  v.  Florence  Land  and  Public  Works  Com- 

tany,  38  L.  X.  Bep.  If.  S.  377;  7  Ch.  Div.  332. 


Cozen8Sardy,Q.C.iii  reply. — ^Aiter  hearing  the 
evidence,  I  do  not  think  we  can  make  out  a  case 
of  wilful  default  against  the  committee.  As  to 
the  estoppel  point,  the  evidence  shows  that  the 
action  against  the  American  company  was  really 
defended  by  the  English  company.  The  connter- 
claim  actually  asked  for  relief  for  the  English 
company,  who  also  paid  the  costs  of  the  action. 
As  to  the  charge  we  claim,  the  obligations  of  the 
American  company  to  us  were  two-fold  :  to  pay 
the  principal  and  mterest  of  the  debentures,  and 
to  give  a  valid  chai-ge  on  the  land.  The  obliga- 
tions of  the  English  company  to  the  American 
company  were  not  merely  an  obligation  to  pay 
the  debts,  but  the  words  of  the  deed  are,  "  that 
the  English  company  shall  undertake  and  pay, 
fulfil,  and  satisfy  all  the  obligations  and  debts, 
engagements,  and  liabilities  properly  incuiTed  by 
or  existing  against  the  American  company." 
Therefore  they  are  bound  to  fulfil  the  obligations 
of  the  American  company  to  give  a  good  hypothe- 
cation and  charge  upon  the  land  in  Mexico.  We 
are  therefore  in  the  same  position  towards  the 
English  company  as  we  were  towards  the 
American.  The  registration  of  the  company's 
title  to  the  lana  was  subsequent  in  date 
to  our  judgment  in  the  Court  of  Appeal, 
and  the  laud  could  not  pass  till  registration. 
The  judgment  against  the  vendor  is  there- 
fore an  estoppel  against  the  purchaser.  The 
difSculties  of  obtaining  registration  were  over- 
stated, as  shown  by  the  fact  that  the  English 
company  got  it.  Sneath  v.  Valley  Gold  Limited 
{ubi  sup.)  Soea  not  assist  the  defendants.  He  also 
referred  to  Lord  Cranstown  v.  Johnston  (uhi  sup.) 
and  JTom's  v.  Chambres  {ubi  sap.). 

Cur.  adv.  vuU. 

Jan.  15. — Homes,  J. — The  fii-st  question  to  be 
considered  is,  whether  the  defendants,  the  Mexican 
Land  and  Colonisation  Company  Limited  (which, 
for  brevity,  I  shall  refer  to  as  "  the  English  com- 
pany"), are  estopped  bv  the  judgment  in  the 
action  brought  by  the  plaintiff  company  against 
"  the  American  company  " — the  International 
Company  of  Mexico.  Now,  the  English  company 
were  not  parties  to  that  action,  and,  primd  facie, 
are  not  bound  by  the  judgment.  The  American 
company  defended  that  action.  The  English 
company,  by  reason  of  the  covenant  of  indemnity 
given  by  them,  were  interested  in  assisting  the 
American  company,  and  accordingly  they  did 
assist  the  American  company  in  their  defence  and 
counter-claim,  and,  when  the  American  company 
failed,  paid  their  coste.  But  this  in  itself  did  not 
put  the  English  company  in  the  position  of  defen- 
dants to  that  action,  or  estop  them  in  the  present 
action.  But  then  it  is  said  that  the  English 
company  are  bound  as  being  "  privies  in  estate  " 
of  the  American  company,  the  estate  being  the 
land  in  Mexico  purporting  to  have  been  charged 
in  favour  of  the  deoentui'e-holders.  But  it  is  not 
in  dispute  that  thi-oughout  that  action  the  deben- 
ture-holders had  no  charge  on  the  land  valid  or 
binding  according  to  the  law  of  Mexico.  In  that 
action  the  plaint^  company  were  only  seeking  to 
enforce  in  this  country  a  personal  claim  agamst 
the  American  company,  and  the  American  com- 
pany in  their  defence  and  counter-claim  were 
seeking  to  free  themselves  and  their  assets, 
including  the  land  in  question,  from  a  personal 
claim,  and  not  from  a  claim  constituting  if  esta- 
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tlished  a  valid  charge  on  the  land.    Nothing  was 
decided  in  that  action  which  in  any  way  bound 
the  land,  and  I  cannot  eee    how  the    English 
company,   even  if  they  could    be    regarded    as 
having    acquired    the    land    subsequent    to    the 
judgment,  can   be  said  to  be  estopped  as  pur- 
chasers of  that  land  by  a  judgment  in  no  way 
binding  the  land.    Moreover,  if  the  claim  of  the 
plaintiff  company  could  be  regarded  as  one  affecting 
the  land,  no^thstanding  t^t  no  registiution  of 
that  claim  had  been  made  in  Mexico,  which  alone 
conld  validly  bind  the  land  there,  then  the  English 
company  would  be  entitled  to  say  that  they  were 
purchasers  of  the  land  prior  to  that  action,  not- 
withstanding that  their  title  may  also  not  have 
been  perfected  by  registration.      A  prior  pui*- 
chaeer  of  land  cannot  be  estopped  as  being  piivy 
in  estate  by  a  judgment  obtained  in  an  action 
against  the  vendor  commenced  after  the  purchase. 
Lastly,  it  was  said  that,  inasmuch  as  the  American 
company    defended    with    the    knowledge    and 
appioval    of    the   English  company,  the    latter 
would  be  estopped  under  their  covenant  of  indem- 
nity from  disputing  the  judgment  as  against  the 
American  company  suing  them  on  the  express 
covenant  c^  indemnity.    That  is  quite  true.    But 
this  is  not  an  action  on  the  covenant  of  indemnity. 
The  estoppel  last  referred  to  is  only  between  the 
party  indemnifying  and  the  party  indemnified,  and 
arises  only  by  virtue  of  a  term  employed  in  an  ex- 
press covenant  of  indemnity,  as  was  pointed  out  in 
the  case  of  Parker  v.  Lewis  (u6i  sup.).  In  the  present 
case  not   only  are  the  American  company  not 
sning,  bnt  they  are  not  even  parties  to  the  action. 
The  plaintiffs  are  suing  the  English  company  on 
grounds  which,  the  plaintiffs  maintain,  make  the 
English  company   directly  liable  to  them,   and 
not  merely  to  the  American  company.    In  such 
.an   action  I  can  find  no  gi-ounds'  for  estoppel 
merely  because  the  English    company  may  be 
estopped  as  against  the  American  company  if  and 
when  the  lattw  sue  on  their  covenant  of  indemnity. 
And  nothing  that  I  decide  now  will  affect  the 
American  company  should  they  sue,  or  will  affect 
the  plaintiffs  so  far  as  they  sue  to  enforce  as  against 
the  American  company  the  judgment  they  have 
obtained     against    that    company.       For    these 
reasons  I  thmk  that  the  English  company  are  not 
estopped  as   against  the    plaintiffs,  and  are  at 
liberty  to  try  in  this  action  the  question  whether 
the  debenture-holders  are  not  bound  by  the  reso- 
lution passed  on  the  8th  Oct.  1889,  and  to  rely  on 
the  evidence  bearing  on  that  question  which  has 
been  given  by  the   defendants   in   this   action. 
Having  that  evidence  before  me,  I  have  come  to 
the  conclusion  that  the  plaintiffs  are  bound  by 
the  resolution  of  the  8th  Oct.  1889.    The  defen- 
dants have,  in  my  opinion,  succeeded  in  bringing 
this  case  within  the  authority  which  has  been  cited 
(ASneathy.  Valley  Gold  Limited  {ubi  sup.),  and 
hy  the  principles  of  that  authority  I  am  of  course 
hound.    No  doubt  the  facts  of  tnis  case  are  not 
identical  with  or  so  strong  in  favour  of  the  deben- 
ture-holders being  bound  as  those  which  occurred 
in  the  authority  referred  to.    But  what  I  have  to 
consider  is  not  whether,  if  the  debenture-holders 
did  not  accept  the  resolution,  they  would  alto- 
gether lose  their  security  or  all  chance  of  being 
paid,  but  whether  there  were  not  diflSculties  in  the 
'ay  of  their  enforcing  their  rights  of  so  sub- 
stantial a  character  that  the  majority  of  deben- 
ture-holders might  bond  fide  come  to  the  conclu- 


sion that  it  was  desirable,  in  face  of  those  diffi- 
culties, to  compromise  those  rights  on  the  terms 
of  the  resolution;  and  on  the  facts  established 
befoi-e  me,  I  think  there  were  such  difficulties.  I 
think  the  position  of  affairs  was  such  that  under  the 
trust  deed  the  debenture-holders  had  the  right,  if 
they  were  so  minded,  to  compromise  their  rights 
against  the  American  company  and  that  com- 
pany's property,  and  to  pass  the  resolution  of  the 
8th  Oct.  1889,  and  I  see  no  reason  to  doubt  that 
that  resolution  was  honestly  arrived  at  and  was 
bond  fide  passed  at  the  meeting  by  the  necessary 
majority,  acting  solely  in  what  they  believed  to  be 
the  interests  of  the  delsenture-holders.  The  diffi- 
culties I  have  referred  to  are  these  :  Neither  the 
American  company  nor  the  English  company  had 
any  available  means  for  paying  the  interest  on  the 
debentures.  The  interest  that  had  been  paid  had 
only  been  provided  by  the  hands  of  certain  gentle- 
men, who,  1  think,  would  certainly  not  have  con- 
tinued to  provide  moneys  if  the  debenture-holders 
had  insisted  on  their  rights.  Registration  in 
Mexico  of  the  charge  of  the  debenture-holders, 
which  was  necessary  to  make  it  valid,  could  only 
have  been  effected,  if  at  all,  with  great  difficulty, 
and  probably  after  considei-able  litigation  and  at 
great  expense,  and  there  were  no  moneys  available 
for  the  pui-pose  in  the  hands  of  the  trustees  of  the 
debenture-holders,  or,  so  fai*  as  I  can  see,  obtain- 
able by  them.  The  Mexican  Government  might 
have  objected  to  such  registration,  and  possibly 
after  all  efforts  i-egistration  might  never  have  been 
effected.    And  I  remark  that  the  counsel  for  the 

Elaintiffs  was  obliged  to  admit  at  the  beginning  of 
is  reply  that  the  case  against  the  trustees  of  the 
debenture-holders  (in  which  term  I  include  the 
committee)  for  not  properly  protecting  the  in- 
terests of  the  debenture-holders  by  registering 
their  charge  and  otherwise  could  not  in  the  face 
of  the  evidence  brought  before  me  be  supported. 
Even  if  registration  had  been  effected,  the  charge 
could  only,  I  think,  have  been  utilised  for  the 
benefit  of  the  debenture-holders  with  difficulty  and 
after  considerable  time  and  expenditure,  and  the 
debenture-holders  and  their  trustees  might  well 
shrink  from  the  formidable  undei-taking  of  taking 
possession  of  and  trying  to  manage  or  sell  the 
millions  of  acres  in  Lower  California  included  in 
the  charge.  Then,  if  I  consider  what  chance  the 
debenture-holders  would  have  had  at  that  time,  if 
they  had  insisted  on  their  righte  of  recovering 
everything  from  the  American  company  or  the 
English  company,  I  find  that  matters  looked  very 
bad  for  the  debenture-holders.  I  see  no  good 
I'eason  for  differing  from  the  view  expressed 
by  Sir  Edward  Jenkinson  that  if  the  resolu- 
tion had  not  been  carried  the  English  company 
would  probably  have  had  to  go  into  liquida- 
tion, and  the  debenture-holders  would  have  lost 
both  their  security  and  tlieir  money.  For  these 
reasons  I  have  come  to  the  conclusion  that  the 
plaintiffs  are  bound  by  the  resolution,  and  accord- 
ingly that  their  action  must  be  dismissed,  with 
costs. 

Solicitors  for  the  plaintiffs,  Badham  and 
Williams. 

Solicitoi-s  for  the  River  Plate  Tmst,  &c..  Com- 
pany and  for  the  Advisory  Committee,  Athurst, 
Morris,  Crisp,  and  Co. 

Solicitors  for  the  Mexican  Land  and  Colo- 
nisation Company,  Norton,  Ecse,  Norton,  and 
Co. 
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QUEEN'S  BENCH  DIVISION. 
Monday,  June  12, 1893. 
(Befoi-e  Mathew  and  Wbioht,  JJ.) 
Beg.  «  FowNALL  and  othebs  (Justices  of  the 

County  of  London),  (a) 
Licensing  —  Notice  of  intention  to  apply  for  a  cer- 
tificate of  justices — Notice  to  he  given    twenty- 
one  days  "  before  he  applies  " — Computation  of 
the  twenty-one   days — Adjournment — 32    &    33 
Viet.  c.  27,  «.  7. 
It  is  required  by  sect.  7  of  the  Wine  and  Beerhouse 
Act  1869  (32  &  33  Viet.  c.  27),  that  "Every  person 
intending  to  apply  to  the  justices  for  a  certificate 
under  this  Act  shall,   twenty-one  days  at  least 
before    he  applies,  give  notice  in  writing  of  his 
intention  to  one  of  the  overseers  of  the  parish." 
Held,  that  a  jiotice  given  twenty-one  days  before  an 
adjourned  meeting,    at  which    the   application 
is  actually  heard,  out  less  than  twenty-one  days 
before  the  first  day  of  the  general  annual  licens- 
ing meeting,  is  in  tima. 
Mandamus  to  justices  to  hear  and  determine  an 
application   for    a   licence    to    sell  intoxicating 
liquors. 

The  justices  of  the  Tower  Division  of  London 
held  their  general  annual  licensing  meeting  on 
the  6th  March  1893.  On  the  13th  Feb.  notices 
were  published  of  their  intention  to  hold  their 
meeting  on  that  day,  but  to  these  notices  a  note 
was  appended  that  applications  for  new  licences 
would  not  be  taken  before  the  20th  March.  On 
the  13th  Feb.  the  applicant,  one  Adelaide  Watts, 
served  the  notices  of  her  intention  to  apply  to 
the  justices  for  a  certificate  at  the  genei-al  annual 
licensing  meeting  held  on  the  6th  March,  as 
required  by  sect.  7  of  the  Wine  and  Beerhouse 
Act  1869  (32  &  33  Vict.  c.  27).  On  the  6th  March 
the  justices  adjourned  the  hearing  of  applications 
for  new  licences  to  the  20th  March,  and  at  this 
adjourned  meeting  the  application  was  heard  and 
granted,  but,  on  ttie  hearing  by  the  county  licens- 
ing committee  of  the  application  for  the  confii*- 
mation  of  the  licence,  the  objection  was  for  the  first 
time  taken  that  there  had  been  insufficient  notice, 
the  notice  not  having  been  given  twenty -one  clear 
days  before  the  6th  March.  The  justices  allowed 
the  objection  to  prevail  and  refused  the  licence. 
Under  these  circumstances  the  applicant  obtained 
a  rule  niti  for  a  mundamus. 

Avory  against  the  rule. — By  sect.  40  of  the 
Licensing  Act  of  1872  (35  &  36  Vict.  c.  94.)  every 
person  intending  to  apply  for  a  new  licence  is 
required  to  pubhsh  notice  of  his  intention  in  the 
manner  directed  by  sect.  7  of  the  Wine  and  Beer- 
house Act  1869  ^32  &  33  Vict.  o.  27).  That  section 
enacts  that  "  every  person  intending  to  apply  to 
the  justices  for  a  certificate  under  uiis  Act  shall, 
twenty-one  days  at  least  before  he  applies,  give 
notice  in  writing  of  his  intention  to  one  of  the 
overseers  of  the  parish,  &c."  Now,  it  is  clear  on 
the  authorities  that  twenty-one  days  in  this  sec- 
tion means  twenty-one  clear  days,  and  it  is  con- 
ceded by  the  other  side  that,  if  the  twenty -one  days' 
notice  is  to  be  computed  from  the  6th  March,  uie 
first  day  of  the  sessions,  it  is  not  in  time ;  but 
they  contend  that,  if  the  notice  is  given  twenty- 
one  days  before  the  application  is  actually  heard, 
that  is  in  this  case  before  the  2l8t  March,  it  is 
sufficient.      They  rely  on  the  notice  published  on 

(a)  Beported  hj  UEavYN  LI.  Fkkl,  Esq.,  Barrlster-at-Lav. 


the  13th  Feb.  that  no  business  of  this  sort  woold 
be  taken  before  the  20th  March ;  but  this  notice, 
which  is  only  issued  for  the  convenience  of  per- 
sons wishing  to  apply,  has  in  law  no  binding 
force,  since  these  sessions  are  held  under  9  Geo.  4. 
c.  61,  which  gives  the  justices  no  power  of  adjonm- 
ment  until  we  meeting  itself,  that  is,  until  tiie  6Ui 
March.  The  matter  must  be  looked  at  from  the 
point  of  view  of  the  outside  public.  As  far  a& 
any  person  who  might  wish  to  come  and  oppose  \ 
the  application  is  concerned,  the  6th  March 
would  be  the  day.  It  is  true  that  it  is  said  to  be 
the  usual  practice  of  these  justices  to  postpone 
this  part  of  their  business  for  a  fortnight,  bnt 
that  is  immaterial,  since  the  Act  cannot  be  con- 
strued one  way  for  the  Tower  division  and  other- 
wise elsewhere.  The  very  form  of  their  notice, 
which  is  that  they  will  apply  on  the  6th  March, 
shows  that  at  the  time  of  giving  it  they  computed 
the  twenty-one  days  from  that  date  and  not  from 
any  later  day.  There  is  no  case  which  decides 
that  all  appUcations  are  held  to  be  taken  on  the 
first  day,  but  that  this  must  be  so  is  shown  by  the 
analogous  practice  at  quarter  sessions.  Reg.  v. 
Justices  of  the  West  Riding;  Drake's  case  (21 
L.  T.  Rep.  N.  S.  490 ;  L.  Rep.  5  Q.  B.  33)  is  not  an 
authority  against  me.  It  only  holds  that  you 
may,  if  you  can,  get  your  notice  in  between  the 
original  meeting  and  the  adjourned  meeting.  The 
circumstances  of  the  present  case  are  clearly 
quite  different.  If  then  the  notice  was  insufficient 
it  cannot  be  said  that  it  was  waived  because  it 
was  not  taken  until  the  case  came  before  the  con- 
firming committee.  In  the  first  place,  the  atten- 
tion of  the  justices  was  not  called  to  the  insuffi- 
ciency of  the  notice  before ;  and  secondly,  they 
were  acting  under  a  standing  order  they  have 
duly  made  under  the  power  given  them  in  sect 
43  of  the  Licensing  Act  of  1872  (35  &  36  Vict  a 
94),  to  make  rules  by  which  they  require  proof 
that  notices  have  been  duly  given  in  opposed  cases. 
In  any  case  the  giving  of  the  notice  is  a  condition 
precedent  of  the  application  for  a  licence,  so  that 
there  really  could  oe  no  waiver  of  an  objection 
to  it 

Poland,  Q.C.  and  Bodkin  for  the  rule. — Apart 
from  authority,  the  words  of  the  section  would 
clearly  be  held  to  apply  to  the  actual  date  of  the 
making  of  the  application,  and  the  matter  is 
really  settied  by  Drake's  case  {iibisup.);  In  Beg. 
V.  Justices  of  Anglesey  (1892)  1  Q.  B.  850) 
it  was  held  that  a  notice  required  by  sect.  42  of 
the  Act  of  1872  (35  &  36  Vict  c.  94),  to  be  given 
within  seven  days  was  in  time  if  given  before  the 
day  on  which  that  particular  ckss  of  business 
was  to  be  taken.  That  section  may  be  said  to  be 
part  of  the  same  code  with  the  section  now  io 
question,  and  the  cases  are  strictly  analogous. 
The  intention  of  the  Legislature  is  simply  that 
applicants  should  not  rush  in  at  the  last  moment 
and  get  a  licence  without  giving  anyone  time  to 
oppose.  Here  there  could  clearly  be  nothing  of 
that  sort.  The  rule  as  to  quai-ter  sessions  Lb 
leally  beside  the  question,  as  the  Court  of  Quarter 
Sessions  is  a  court  of  record,  and  not  a  court  of 
summaiT  jurisdiction  like,  that  at  which  this 
application  was  made.  The  other  point  is  also 
good.  The  licence  was  granted,  as  the  very  form 
in  which  it  is  drawn  up  shows,  at  the  first  hearing 
at  which  no  objection  was  taken  -to  the  notice. 
When  it  came  before  the  committee  it  only  required 
confirmation,  and  at  that  stage  no  objection  could 
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be  taken  to  the  notice.  Whatever  power  magistrates 
may  have  to  make  mles  as  to  their  own  procedure, 
they  cannot  by  those  mlea  put  a  new  condition 
upon  an  applicant. 

Hathew,  J. — In  this  case  I  am  of  opinion  that 
the  mandamus  must  go.  The  magistrates  have 
decided  that  there  was  no  proper  notice  before 
them  at  the  licensing  sessions  of  the  applicant's 
intention  to  apply.  It  is  agreed  on  aU  hands  tbat 
the  notice  was  not  sufBcient  if  it  must  be  reck- 
<Hied  from  the  first  day  of  the  sessions.  No  notice 
was  taken  at  first  by  anyone  of  the  objection  now 
raised,  but  eventually,  when  the  licence  came  be- 
fore the  committee  for  confirmation,  the  attention 
of  the  magistrates  was  caJled  to  it,  and  they  de- 
cided that  they  could  not  gprant  the  licence.  It 
seems  to  me  that  the  magistrates  have  not  sufB- 
ciently  observed  the  terms  of  sect.  7  of  32  &  33 
Tict.  c.  27.    They  construed  the  section  as  if  it 

Srovided  that  notice  should  be  given  twenty-one 
ays  before  the  first  day  of  the  ^neral  annual 
licensing  meeting.  But  the  section  really  says 
twenty -one  days  "before  he  applies."  It  is  quite 
possible  that  justices  may  appoint  a  particular 
day  for  hearing  applications  of  this  sort ;  and  that 
is  what  has  been  done  in  the  present  case,  as 
appears  from  a  notice  issued  by  the  justices 
themselves  fixing  a  day  for  the  hearing  of  this 
class  of  cases.  Under  these  circumstances  it 
appears  to  me  that  there  is  no  foundation  for  the 
argument  that  we  are  to  construe  the  section  as 
meaning  that  notice  most  be  given  twenty-one  days 
before  the  first  day  of  the  sessions.  It  has  been 
argued  before  us  that  there  is  such  a  rule  at 
quarter  sessions,  where  all  business  is  supposed  to 
Be  done  on  the  first  day.  The  reason  of  that  is, 
tliAt  the  Court  of  Quarter  Sessions  is  a  court  of 
record ;  but  the  court  now  in  question  is  not  a  court 
of  record,  but  one  of  summary  jurisdiction,  so 
that  there  is  really  no  analogy  between  the  two 
cases.  Then  it  is  said  that  it  has  been  made 
necessary  by  a  standing  order  of  the  justices 
that,  on  an  opposed  application  coming  before 
the  committee  for  confirmation,  the  notices  should 
be  proved.  It  is  unnecessary  for  us  to  decide 
whether  this  was  so  or  not ;  it  is  sufficient  for  us  to 
say  that  there  was  no  ground  on  which  the 
committee  ought  to  have  refused  to  hear  the 
application. 

TVbioht,  J. — ^I  am  of  the  same  opinion.  I  think 
that  Drake's  ease  {ubi  sup.)  is  binding  on  us,  and 
it  governs  the  principle  applicable  to  this  case. 
It  has  been  argued  before  us  that  the  application 
most  be  deemed  to  be  made  on  the  first  day  of 
the  sessions.  Drakes  case  {vbi  sup.)  is  a  direct 
authority  to  the  contrary,  and  it  is  a  decision  on 
this  very  section.  The  only  difference  between  the 
tiro  cases  is,  that  in  that  case  the  notice  was  given 
on  the  first  dayof  the  sessions,  while  here  it  was 
given  before.  Without  giving  any  decision  as  to 
whether  the  justices  have  jurisdiction  to  make  such 
a  standing  order  as  that  requiring  proof  of  the 
notices  when  the  application  comes  up  for 
confirmation,  I  may  say  that  I  think  they 
probably  have  not.  ^^j^  ^^^^  ^^^^^^ 

Solicitors  for  the  applicant,  Clapham,  Fitch, 
and  Co. 

Solidtors  against  the  role,  Maitlands,  Peehham, 
and  Co. 


Tuesday,  Oct.  31, 1893. 
(Before  Chajblbs  and  Wbioht,  JJ.) 
Phabmaceuticax  Societt  v.  Delve,  (a) 
Pharmacy  Acts — Sale  of  poisons — Medicine  con. 
taining  a  scheduled  poison — Small  quantity  sold 
—Pharmacy  Act   1868  (31  &   32   Vict.  e.  121), 
«8. 1,  2,  and  15. 
Sy  sect.  15  of  the  Pharmacy  Act  1868,  any  person 
who  sells  or  keeps  an  open  shop  for  the  retail, 
ing,  dispensing,  or  compounding  poisons,    not 
being  a  duly  qualified  chem,ist,  or  chemist  and 
druggist,  is  made  liable  to  a  penalty  of  51. 
By  sect.  2,  the  articles  described  in  schedule  A.  are 
to  be  deemed  poisons  within  the  meaning  of  the 
Act.      The    schedule    includes,    amongst    other 
articles,  opium,  and  all  preparations  of  opium. 
The  drug  sold  was  morphine,  which  is  the  active 
principle  of  opium.. 
The  County  Court  judge  held  that  there  was  not 
evidence  of  a  sufficient  amount  of  morphine  to 
m,ake  the  drug  sold  a  poison  within  sects  2  and 
15  of  the  Pharmacy  Act  of  1868. 
Seld,  thai  the  finding  of  the  County  Court  judge 

could  not  be  dissented  from. 
This  was  an  appeal  by  the  plaintiffs  from  the 
decision  of  the  County  Court  judge  of  Manchester 
giving  judgment  in  favour  of  tiie  defendant  in 
an  action  brought  by  the  Pharmaceutical  Society, 
to  recover  penalties  for  the  sale  of  poison  by  an 
unqualified  person  contrary  to  the  provisions  of 
sects.  1,  2,  and  15  of  the  Pharmacy  Act  1868  (31  & 
32  Tict.  c.  121). 

The  respondent  kept  a. drug  store,  and  not  being 
a  qualified  chemist  was  charged  with  selling  a 
preparation  which  contained,  as  one  of  its  ingre- 
dients, morphine.  Morphine  is  the  active  prin- 
ciple of  opium.  One  of  the  poisons  scheduled  in 
schedule  A.  of  the  Pharmacy  Act  is  "opium 
and  all  the  preparations  of  opium  or  of  poppies." 
The  respondent  sold  at  his  shop  a  mixture 
called  "hcoricine."  The  appellants  caused  a  - 
bottle  of  this  to  be  bought  at  the  respondent's 
shop ;  the  bottle  had  a  notice  upon  it  as  f  oUows : 

This  preparation  oombinea  the  properties  of  lioorice 
root,  ohlorodj^e,  &o.,  and  to  insure  its  oarefnl  aae 
acoording  to  the  printed  direotions,  the  Pharmacy  Aot 
1868  teqnirea  it  to  b«  labelled  "  Poison." 

The  contents  of  this  bottle  were  analysed,  and 
morphine  was  found  in  it. 

The  appellants  thereupon  sued  the  defendant 
for  penalties  for  the  keeping  open  a  shop  for  retail- 
ing, dispensing,  or  compounding  of  poisons — ^to 
wit,  a  preparation  of  morphine  cSled  licoricine. 

The  analyst  stated  in  evidence  on  behalf  of  the 
appellants  that  the  actual  quantity  of  morphine 
in  the  bottle  was  not  estimated,  but  that  there 
was  "  more  than  a  trace,"  and  that  there  might 
have  been  one-fiftieth  to  three-fiftieths  of  a  giuin 
per  ounce.  The  analjrst  was  not  prepared  to 
say  whether  the  taking  of  the  whole  contents  of 
the  bottle  would  do  an  adult  any  harm. 

The  County  Court  judge  was  of  opinion  that 
there  was  no  evidence  of  a  sufficient  quantity  of 
morphine  to  make  it  a  poison,  and  so  to  bring  the 
sale  of  it  within  the  Pharmacy  Act  1868,  and  allow 
the  appellants  to  recover  the  penalty,  and  he 
gave  judgment  for  the  respondent. 

Finlay,  Q.C.,  and  T.  B.  Grey  for  the  appellant 
society. — The  learned  County  Court  judge  was 

(a)  Beported  hj  T.  B.  Bridowatib,  £aq.,  BuTlate]>at-Law.  m 
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vronf;.  The  smallnesB  of  the  quantity  sold  was 
not  the  proper  ground  for  deciding  in  the  defen- 
dant's favour.  The  whole  object  ol  the  Pharmacy 
Acts  was  to  prevent  the  sale  of  poisonous  drupjs 
by  unqualified  persons.  No  matter  how  infini- 
tesimal was  the  amount  sold,  it  was  sold  contrary 
to  the  statute.  There  was  no  evidence  to  say  that 
the  amount  sold  would  not  be  sufScient  to  poison 
a  child.  In  the  recently  decided  case  of  The 
Pharmaceutical  Society  v.  Piper  and  Co.  (68  L.  T. 
Rep.  N.  S.  490 ;  (1893)  1  Q.  B.  686)  chlorodyne  was 
the  medicine  sold,  and  not  being  protected  by 
letters  patent  it  did  not  come  within  the  exception 
under  sect.  16  of  the  Pharmacy  Act  1868,  but 
was  held  to  be  a  poison  within  the  meaning  of 
sect.  15  of  the  Act,  as  it  was  a  compound  con- 
taining as  one  of  its  ingredients  one  grain  of 
morpmne,  one  of  the  scheduled  poisons  in  the  Act. 
Lawrance,  J.,  in  giving  judgment  in  that  case, 
took  the  proposition  of  an  article  containing  an 
infizdtesimal  small  quantity  of  poison,  and  he  Bays 
(on  p.  483  of  68  L.  T.  Rep.  ajid  692  (1893)  1  Q.  B.) : 
"  Of  course,  every  case  can  be  so  put  as  to  appear 
ridiculous,  and  the  case  has  been  put  to  us  of  a 
medicine  containing  an  infinitesimal  quantity  of 
poison;  but  it  is  obvious  that,  at  any  rate,  no 
harm  would  be  done  by  labelling  such  medicine 
'  poison.' "  Collins.  J.  (on  p.  495  of  68  L.  T.  Rep. 
and  698  (1893)  1  Q.  B.)  says:  "Can  there  be 
anything  more  dangerous  than  to  allow  a  medi- 
cine which  is  called  a  proprietary  medicine, 
bnt  which  may  contain  poison  to  any  amount,  to 
be  sold  or  compounded  by  an  unskilled  person 
who  chooses  to  componnd  or  sell  itF  Such  a 
person  intending  to  put  in  a  grain  of  poison  might 
put  in  a  drachm,  and  then  the  mischief  and 
danger  would  be  open  to  the  public  which  this  Act 
was  passed  to  meet."  [Weight,  J. — Suppose  a 
poisonous  salt  was  sold  with  an  acid  which 
nullified  the  poison  P]  So  long  as  there  is  any 
semblance  of  a  poison  it  would  come  within  the 
Act. 

Bomey,  for  the  respondent,  not  called  upon. 

Chasues,  J. — ^I  am  not  able  in  the  present 
case  to  come  to  a  different  conclusion  from  the  one 
which  the  learned  County  Court  judge  has  come  to. 
An  action  has  been  brought  in  the  County  Court 
to  recover  from  the  defendant  a  penalty  under 
sect.  15  of  the  Pharmacy  Act  1868  (31  &  32  Vict. 
c.  121)  for  selling  poison  without  having  been  duly 
registered  as  required  by  that  Act.  It  was 
proved  that  the  medicine  which  was  sold  by  the 
defendant  contained  a  veiy  small  quantity  of 
morphine ;  but  the  analyst  to  whom  the  medicine 
was  submitted  for  examination  was  not  instructed 
to  ascertain  the  exact  quantity  of  the  morphine 
which  it  contained.  He  did  mention  a  very  small 
quantity  which  he  said  there  might  be  in  the 
medicine;  but  the  learned  County  Court  judge 
was  not  satisfied  that  the  evidence  as  to  the  quan- 
tity was  sufficient  to  justify  him  in  giving  his 
judgment  for  the  plaintiff  society,  and  he  accord- 
inglv  decided  that  the  defendant  was  not  liable 
to  the  penalty.  I  am  therefore  of  opinion  that 
the  learned  County  Court  judge  was  right  in  so 
deciding. 

Wmoht,  J.  concurred.         ^^^^^  di»mi^cd. 

Solicitors  for  the  plaintiff  society,  Flux,  Son, 
and  Co. 
Solicitors  for  the  defendant,  Neve  and  Beck. 


Wednetday,  Nov.  1,  1893. 

(Before  Chables  and  Wbioht,  J  J.) 

U1.TZTBIT  V.  Nichols,  (a) 

Rettaurant-keeper — Bailment — Negligence. 

Upon  entering  defendant's  restaurant,  plaitUift 
coat  was  taken  from  him  by  a  waiter  in  Ihe 
employ  of  defendant,  who  hung  it  up  tmmeiiaieiy 
behind  plaintiff.  On  plaintiff^  leaving  ihe 
restaurant,  the  eoat  was  missing.  The  jury 
having  found  that  there  too*  want  of  reasonabU 
care  on  defendant's  part : 

Held,  that  the  defendant  was  liable. 

This  was  an  appeal  by  the  defendant  from  the 
County  Court,  where  the  plaintiff  had  recovered » 
verdict  and  judgment. 

The  plaintiff  went  to  dine  at  the  defendant'* 
restaurant.  Upon  entering  the  restaurant  bis 
coat  was  taken  from  him  by  a  waiter  in  the 
defendant's  employment,  who  hnng  it  up  imme- 
diately behind  the  plaintiff. 

When  the  plaintiff  left  the  restaurant  his  coat 
was  missing. 

The  jury  found  that  there  was  want  of  reason- 
able care  on  the  part  of  the  defendant,  and  the 
learned  judge  held  that  the  coat  was  bailed  by  the 
plaintiff  to.the  defendant. 

Longstaffe  for  the  defendant. — There  was  no 
evidence  of  a  bailment  of  this  overcoat  by  the 
plaintiff,  it  never  came  into  the  exclusive  custody 
of  the  defendant  or  his  servants;  the  coat  was 
hung  up  within  touch  of  the  plaintiff.  It  does  not 
appear  to  have  been  any  part  of  the  duty  of  the 
defendant's  servant,  tie  waiter,  to  take  charge  of 
the  coat  of  the  customers  who  came  into  the 
restaurant.  What  the  waiter  did  was  no  more 
than  an  act  of  courtesy  towards  the  plaintiff. 
There  was  no  suggestion  that  the  theft  was  com- 
mitted by  any  of  the  defendant's  servants,  and  the 
defendant  is  under  no  greater  liability  towards  his 
cnstoteers  than  a  lodging-house  keeper,  who  is  not 
responsible  to  his  lodger  for  a  theft  committed  by 
a  stranger : 

Holder  V.  8oulby,  2  L.  T.  Bep.  N.  8.  219;  29  L.  J. 
2i6,  C.  P. ;  8  C.  B.  (N.  S.)  251. 

B.  M.  Bray  and  Beard  for  the  plaintiff. — There 
was  ample  evidence  of  a  bailment  of  this  overcoat. 
The  evidence  was,  that  the  defendant's  servant, 
the  waiter,  took  the  overcoat  without  being  asked 
by  the  plaintiff  to  do  so,  and  hung  it  up.  The 
jury,  therefore,  are  entitled  to  infer  that  the 
defendant's  servant,  the  waiter  in  question,  offered 
to  take  the  coat,  and  did  so  in  the  ordinaircomM 
of  his  duty  as  a  servant  of  the  defendant 
Whether  the  waiter  did  so  in  the  course  of  his 
duty,  or  merely  as  an  act  of  politeness,  is  purely  a 
question  for  the  jury,  who  were  justified  in  finding 
that  the  waiter  took  the  overcoat  out  of  the  plain- 
tiff's possession  into  his  own  care  in  the  course  of 
his  duty  to  the  defendant.  [Wbiqht,  J, — ^If  the 
defendant's  waiter  had  placed  the  overcoat  on  a 
chair  by  the  plaintiff's  side,  would  there  have  been 
any  bailment  PJ  If  that  had  happened,  the  case 
for  the  plaintiff  would  not  have  oeen  so  strong, 
but  it  then  would  have  been  a  question  for  the 
jury.  The  liability  of  the  defendant  bears  a 
strong  analogy  to  that  of  a  railway  company  foe 
the  loss  of  the  small  luggage  of  a  passenger  when 
taken  charge  of  by  a  porter,  as  determine  in  the 

(a)  Beport«d  by  T.  U.  BsiDSWATEB,  Ewj.,  Barrliter-at-L**- 
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caae  ot  Biehardt  ▼.  The  London,  Brighton,  and 
Stmth  Coast  Bailway  (7  C.  B.  839;  18  L.  J.  251, 
C.  P.).    They  also  cited 

Qrtat  Waitern  Railway  Cotnpanv  v.  Bnneh  and 
Wife,  58  L.  T.  Bep.  S.  S.  128 ;  57  L.  J.  361,  Q.  B. ; 
IS  App.  Cas.  31. 

Longataffe  in  replj. — The  cases  cited  are  distin- 
goishable.  It  was  clear  it  was  the  dut  j  of  the 
railway  porter  to  assist  the  passengers  with 
their  lng(;age,  but  there  was  no  evidence  in  the 
present  case  showing  that  there  was  any  duty 
irhatereron  the  waiter's  part  to  take  the  plaintiff's 
coat 

Chablks,  J. — This  appeal,  I  think,  must  be 
dismissed.  There  are  two  questions  we  hare  to 
consider :  first,  whether  tne  defendant  was  a 
bailee  of  the  coat ;  secondly,  whether  there  was 
on  his  part  any  negligence,  owing  to  a  want  of 
reasonaDle  care.  There  was,  in  my  opinion,  ample 
eridpnce  of  negligence.  The  first  point  is  more 
tioublesome ;  whether  the  facts  show  a  bailment 
of  the  coat,  or  merely  show  that  it  was  taken  by 
tbe  waiter  as  an  act  of  good  nature  or  an  act 
of  service,  without  any  intention  of  taking  charge 
of  it.  I  think  that  the  jury  were  justified  m 
finding,  upon  the  evidence  before  them,  that 
tbe  coat  was  bailed  to  the  defendant.  The 
evidence  really  came  to  this,  that  it  was  the 
waiter  who  relieved  the  plaintiff  of  his  coat,  and 
»ho  selected  the  place  where  it  was  put.  As  I 
sn^ested  during  the  argument,  there  might  have 
Ken  a  waiter  at  the  door  of  the  dining-room  or  in 
the  vestibule  to  take  the  coats  of  guests  before 
entering  the  dining-room.  If  snch  a  person 
takes  a  customer's  coat,  the  mere  fact  of  his 
taking  and  disposing  of  it  where  he  chooses 
ironld  be  evidence  that  the  restaurant-keeper  was 
a  lailee  of  the  coat,  for  such  a  system  might 
obviously  add  to  the  popularity  of  the  restaurant, 
and  would  probably  be  adopted  with  that  very 
object  in  view.  In  my  opinion,  there  is  only  a 
difference  in  degi'ee  between  the  case  of  the  res- 
tauiant'keeper  providing  a  servant  to  take  his 
costomers'  coats  in  that  way  and  the  present 
case. 

Wbioht,  J. — I  agiee  with  my  learned  brother 
that,  if  there  was  a  bailment,  there  was  sufiScient 
evidence  of  negligence.  The  point  as  to  the  ques- 
tion of  bailment  not  having,  it  appears,  been 
clearly  raised  at  the  trial  in  the  court  below,  in 
my  opinion,  according  to  the  case  of  Smith  v. 
Baker  (65  L.  T.  Rep.  N.  S.  467 ;  H.  of  L.  (1891) 
App.Cag.  325),  there  is  no  need  for  us  to  decide  it. 
For  the  purpose  of  this  decision  I  must  assume 
that  there  was  a  bailment. 

Appeal  dismisted.    Leave  to  appeal  refused. 
SoUcitors  for  the  plaintiff.  Beard  and  Sons. 


Co. 


Solicitors  for  the  defendant,  Tyrrell,  Lewis,  and 
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Friday,  Dee.  15, 1893. 

(Before  Lord  Halsbubt,  Lopks  and  Kat,  L.JJ.) 

Be  ViTOBiA  ;  Ex  parte  Vitoeia.  (a) 

APPEAI.  FBOM  TBE  QUEEN'S  BENCH  DIVISION. 
Bankruptcy — Practice — Appeal — Notice  to  regis- 
trar of  County  Court — "  Forthwith  " — Irregu- 
larity— Enlargement  of  time  by  court — Special 
circumstances — Bankruptcy  Act  1883  (46  <t  47 
Vict.  e.  62),  88.  104  (2)  (d);  105  (4);  143— Ban*. 
ruptcy  aules  1886,  r.  132. 

By  the  Bankruptcy  Bules  1886  it  is  provided  by 
rule  132  that,  "  upon  entering  an  appeal,  a  copy 
of  the  notice  of  appeal  shall  forthwith  be  sent 
by  the  appellant  to  the  registrar  of  the  court 
appealed  from." 

Held,  that  tn  a  bankruptcy  appeal  from  a  County- 
Court,  the  appellant's  strict  compliance  with  this- 
rule  is  necessary,  and  that  the  court  cannot  in 
any  particular  ease  enlarge  the  time  for  com- 
pliance unless  special  circumstances  can  be  shown, 
to  exist  in  the  ease. 

This  was  an  appeal  from  an  order  of  the  Queen's 
Bench  Division  (Williams  and  Kennedy,  JJ.), 
whereby  they  reversed  a  decision  of  the  registrar 
of  the  Croydon  Coimty  Court,  and  made  a  re- 
ceiving oraer  against  the  debtor,  J.  F.  Vitoria, 
upon  the  petition  of  the  Spanish  Corporation 
Limited. 

In  appealing  from  the  refusal  of  the  registrar 
to  grant  a  receiving  order,  the  petitioning  creditors 
omitted  to  send  a  copy  of  their  notice  of  appeal 
forthwith  to  the  registrar  in  accordance  with  the 
requirements  of  rule  132  of  the  Bankruptcy  Rules,, 
nor  had  they  sent  any  such  copy  to  the  registrar 
at  the  time  when  this  matter  came  before  the 
Court  of  Appeal. 

Rule  132  of  the  Bankmptby  Rules  1886  is  as. 
follows : 

Upon  enterin^r  an  appeal,  a  copy  of  the  notice  of 
appeal  shall  forthwith  be  sent  by  tbe  appellant  to  the 
refrlstrar  of  the  court  appealed  from,  who  shall  mark 
thereon  the  date  when  received,  and  forthwith  file  the 
same  with  the  prooeedinira. 

The  omission  to  send  this  copy  of  the  notice  of 
appeal  was  said  to  be  accidental,  and  due  to  the 
fact  that  after  the  entry  of  the  appeal  the  peti- 
tioning creditors  changed  their  solicitors. 

By  the  Bankruptcy  Act  1883  (46  &  47  "Vict, 
c.  52),  it  is  provided  as  follows : 

Sect.  104  (2).  Orders  in  bankruptcy  matters  shall,  at 
the  instance  of  any  person  aggrieved,  be  subject  to 
appeal  as  follows  i  .  .  ,  (d)  No  appesd  snail  be  enter- 
tained except  in  conformity  with  such  general  rules  as 
may  for  the  time  being  be  in  force  in  relation  to  the 
appeal. 

Sect.  105  (4).  Where  by  this  Act  or  by  general  rules, 
the  time  for  doinfi  any  act  or  thing  is  limited,  the  court 
may  extend  the  time  either  before  or  after  the  expiration 
thereof  upon  snob  terms,  if  any,  as  the  court  may  think 
fit  to  impose. 

Sect.  143  (1),  No  prooeeding  in  bankruptcy  shall  be 
invalidated  by  any  formal  defect,  or  by  any  irregularity, 
unless  the  court  before  which  an  objection  is  made  to 
the  proceeding  is  of  opinion  that  substantial  injustice 
has  been  caused  by  the  defect  or  irregularity,  and  that 

(o)  Bcportod  by  E.  SlASLKY  SuiTD,  Esq.,  Barrister-ut-Lav. 
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the  injnatioe  cannot  be  remedied  by  any  order  of  that 
court. 

Upon  the  hearine  of  the  appeal  before  the 
Queen's  Bench  Division  a  preliminary  objection 
was  raised  on  behalf  of  the  debtor  that  the  appeal 
could  not  be  heard  by  reason  of  the  appellant's 
non-compliance  with  the  requirements  of  rule  132. 

The  Court  held  that  the  omission  to  send  to  the 
registrar  a  copy  of  the  notice  of  appeal  was  a 
mere  irregularity  which  had  caused  no  injury  to 
the  debtor,  and  they  therefore  enlarged  the  time 
for  compliance  with  rule  132,  and,  allowing  the 
creditor's  appeal,  made  the  receiving  order  asked 
for. 

The  debtor  appealed. 

Jelf,  Q.C.  and  F.  Cooper  Willis  {Ivor  Bowen 
with  them)  for  the  debtor. — The  Divisional  Court 
■was  wrong  in  hearing  the  creditor's  appeal.  The 
requirements  of  rule  132  that  a  copy  of  the  notice 
.of  appeal  shall  be  sent  forthwith  to  the  registrar 
.are  strict,  and  have  never  yet  been  complied  with 
by  the  creditors.  Rule  144  of  the  Bankruptcy 
Rules  made  under  the  Bankruptcy  Act  1869  was 
in  similar  terms  to  the  present  rule  132,  and  there 
an  objection  that  the  appellant  had  not  complied 
with  the  rule  was  held  fatal  to  his  right  of 
.  appeal : 

Fx  parte  Billence;  Se  SilUnce,  37  L.  T.  Bep.  N.  S. 

676  J  7Ch.  Div.  238: 
Ex  parte  Lamb ;  Be  Southam,  45  L.  T.  Bep.  N.  S. 

639  J  19  Ch.  Div.  169 ; 
Sx  %>arte  Donnithome ;  Re  Oreeti,  40  L.  T.  Bep.  N.  S. 

660. 

Sect.  104  (2)  (d)  of  the  Bankruptcy  Act  is  drawn 
in  the  strictest  terms,  and  the  court  can  only 
•enlarge  the  time  limited  by  rule  132,  if  thei-e  are 
special  cireumstances  in  the  case.  Here  there  are 
no  special  circumstances,  and  the  Divisional 
Court  therefore  had  no  power  to  enlarge  the  time, 
.and  were  wrong  in  doing  so : 

Ex  parte  Viney ;  Re  Gilbert,  36  L.  T.  Bep.  N.  S.  43 ; 
4  Ch.  Div.  794. 

Finlay,  Q.C.  and  Ringtoood  for  the  creditors. — 
The  three  cases  which  have  been  referred  to  were 
decided  upon  the  Bankruptcy  Rules  under  the 
Act  of  1869.  The  ratio  decidendi  in  those  cases 
does  not  apply  to  the  present  case,  because  now 
the  practice  in  the  mode  of  appealing  is  different. 
Now  the  notice  of  appeal  is  served  on  the  respon- 
dent. The  only  object  now  in  serving  a  notice  on 
the  re^strar  is  that  he  may  bring  up  the  file  to 
the  court.  There  is  really  not  much  use  in  the 
itile,  and  the  non-compliance  by  the  appellant 
has  caused  no  harm  to  anyone.  No  harm  having 
been  done,  and  the  non-compliance  being  due  only 
to  a  mistake,  we  ask  the  court  to  treat  the  matter 
as  an  irregularity,  and  to  extend  the  time  for 
compliance.  As  to  the  meaning  of  "  forthwith," 
they  referred  to 

Ex  parte  WMiamss  Re  Jonei,  46  L.  T.  Bep.  N.  S. 
242. 

As  to  the  mode  of  calculating  time  they  referred 
to 

CT  rUtopher  v.  CroU,  53  L.  T.  Bep.  N.  S.  655  j  16  Q.  B. 
Div.  66. 

Jelf,  Q.C.  replied. — It  is  no  ground  for  being 
allowed  an  extension  of  time  that  the  appellant 
considers  the  requirements  of  the  statute  to  be 
useless  and  absurd. 

Lord  Halsbury. — I  am  of  opinion  that  the 
preliminary  objection  which  has  been  raised  on 
behalf  of  the  debtor,  is  fatal  to  the  respondents. 


I  shall  lay  down  no  general  rule  in  this  case,  bat 
when  there  is  a  statutory  regulation  that  "no 
appeal  shall  be  entertained  except  in  conformity 
with  such  general  rules  as  may  for  the  time  being 
be  in  force  in  relation  to  the  appeal,"  and  when  I 
am  asked  to  exercise  my  discretion  and  to  enlarge 
the  time  within  which  under  the  rules  an  app^ 
must  be  brought,  it  is  impossible  not  to  see  that 
what  the  Legislature  has  given  is  a  rule,  and  that 
it  has  not  left  the  matter  entirely  to  the  discretion 
of  the  court.  The  court  has  a  discretion,  but  the 
Legislature  has  given  it  a  criterion  to  guide  it  ia 
exercising  its  discretion,  and  the  Legislature  has 
provided  that  an  appeal  shall  only  be  entertained 
whentherulesastoappealshave  been  complied  with. 
Even  if  the  case  of  Ex  parte  Lamb  ;  Be  Southam 
(ubi  sup.)  had  not  been  decided,  I  should  have 
come  to  the  same  conclusion  as  I  do  now.  There 
the  Court  of  Appeal  held  that  because  a  copy  of 
the  notice  of  appeal  had  not  been  sent  to  the 
registrar  of  the  County  Court  "forthwith"  as 
required  by  rule  144  ot  the  Bankruptcy  Rules 
1870,  the  appeal  could  not  be  heard.  In  the 
present  case  special  circumstances  are  urged,  bat 
the  only  excuse  which  has  been  offered  is  that  a 
slip  in  the  procedure  has  been  accidentally  made. 
Tet  to  this  nour  the  regulations  of  rule  132  have 
not  been  complied  with.  It  would  be  of  the  worst 
example  to  lay  down,  as  we  ai-e  in  fact  asked  to 
do  hei-e,  that  when  the  court  is  asked  to  enlarge 
the  time  which  by  statute  has  been  limited  by 
doing  an  an  act,  it  will  be  satisfied  with  an  exciue 
of  a  solicitor's  forgetfulness.  The  Legislators 
having  provided  certain  fixed  limits  of  time,  the 
interpretation  which  I  put  upon  the  rule  is  that 
the  circumstances  of  the  case  must  be  something 
special  before  the  court,  in  the  exercise  of  ite 
discretion,  will  enlarge  the  time.  In  the  present 
case  no  special  circumstances  exist,  and  I  am 
therefore  of  opinion  that  this  appeal  must  be 
allowed.  I  cannot  help  thinking  that  the 
exigency  of  the  statute  and  rule  132  was  not 
really  called  to  the  attention  of  the  Divisional 
Court. 

Lopes,  L.J. — ^I  entirely  agree,  and  have  nothing 
to  add. 

Kat,  L.J. — ^I  agree.  I  should  be  sorry  if,  in  no 
possible  case,  the  court  were  able  to  exercise  ita 
disci-etion.  Sect.  104  (2)  (d)  of  the  Bankruptcy 
Act  1883  provides  that  no  appeal  shall  be  enter- 
tained except  in  conformity  with  such  general 
rules  as  may  for  the  time  being  be  in  force  in 
relation  to  the  appeal.  If  the  general  rules  are 
not  complied  with  in  the  case  of  an  appeal,  then 
it  is  only  when  there  are  special  circumstances  in 
the  case  that  the  court  can  extend  the  time  for 
obedience  to  the  rules.  No  special  circumstances 
are  alleged  here,  and  the  appeal  must  therefore 

^"^"^^^  Appeal  aUoiced. 

Solicitor  for  the  debtor,  H.  W.  Christmae. 
Solicitors  for  the  creditor,  Jenkint,  Baker,  and 
Co. 
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Dee.  4  and  19,  1893.   ' 
(Before  Lopes  and  Kat,  L.JJ.) 
&  parte  The  Otebseebs  op  WoBKiNGTON.(a) 

Ju$Hce» — Juritdietion — Appeal  against  assessment 
to  poor  rate  —  Disquanfieation  61/  interest  — 
SpeeioZ  sessions — 16  Geo.  2,  c.  18,  88.  1  and  3 — 
Fmvehial  Assessment  Act  1836  (6  £  7  Will.  4,, 
e.  96),  88.  6  and  7 — Union  Assessment  Committee 
Act  1864  (27  *  28  Vict.  c.  39),  s.  6. 

JruOees  at  special  sessions  are  not  disqualified 
from  hearing  and  determining  an  appeal  against 
an  assessment  to  poor  rate  by  reason  of  their 
heing  Oiemselves  liable  to  the  rate  in  gttestion. 

This  was  an  ex  parte  application  by  the  Over- 
aeere  of  Workington,  by  way  of  appeal  from  a 
lefuial  of  a  prohibition  by  the  Queen's  Bench 
Divifflon  (Willa  and  Wright,  JJ.)  for  a  rule  for  a 
prohibition  restraining  the  justices  at  the  special 
SMsions  at  Workington,  from  hearing  an  appeal 
(gainst  an  assessment  to  poor  rate. 

A  bnilding  society  which  had  been  assessed  for 
poor  rate  in  the  parish  of  Workington  appealed 
to  the  assessment  committee,  but  obtained  no 
relief. 

Thewxnety  then  appealed  to  the  special  sessions 
of  the  petty  sessional  division  of  Workington, 
which  is  coterminous  with  the  parish  of  Work- 
ington. All  the  justices  at  these  special  sessions, 
with  only  one  exception,  were  ratepayers  of  the 
parish  of  Workington. 

The  overseers  of  Workington  appeared  under 
protest  as  respondents  to  the  appeal  before  the 
tpecial  sessions,  and  contended  uiat  the  justices 
by  being  ratepayers,  were  disqualified  from  adjudi- 
cating on  the  appeal.  The  justices  then  adjourned 
the  bearing  of  the  appeal  for  the  question  of 
jniisdiction  to  be  decided. 

The  overseers  moved  in  the  Queen's  Bench 
Division  for  a  rule  nisi  for  a  prohibition  to  restrain 
the  justices  from  hearing  the  appeal. 

The  Queen's  Bench  Division  (WiUs  and  Wright, 
JJ.)  refused  to  grant  a  rule. 

The  overseers  now  moved  for  a  rule  in  the  Court 
of  AppeaL 

By  16  Geo.  2,  0. 18,  it  is  provided  as  follows : — 
Sect.  1.  It  ahall  and  may  be  lawful  to  and  for  all  and 
nnj  joatiae  or  jastioes  of  the  peace  for  any  county, 
ridisg,  city,  liberty,  franohige,  borough,  or  town  oorpo- 
nte  within  their  reBpeotive  jurisdictions  to  make,  do, 
uhI  execnte  all  and  every  act  or  acts,  matter  or  matters, 
time  or  things,  appertaining  to  their  office  as  justice  or 
iutioes  of  the  peace,  so  far  aa  the  same  relates  to  the 
l*«i  for  the  relief,  maintenance,  and  settlement  of  poor 
Ptnom  ...  or  to  any  other  laws  oonoeming  paro- 
diial  taxes,  levies,  or  rates,  notwithstanding  any  snoh 
jutice  or  jnstioes  of  the  peace  is  or  are  rated  to,  or 
tumable  with  taxes,  levies,  or  rates,  within  any  such 
P*riib,  township,  or  place,  affected  by  any  snoh  act  or 
•etsof  aneh  justice  or  jnstioes  aa  aforesaid. 

Strt.3.  Provided  always  that  this  Act  or  anything 
«*K>n  eontained  (hall  not  authorise  or  empower  any 
)«*&<  or  jnstioes  of  the  peace  for  any  county  or  riding 
■t  Isige,  to  act  in  the  determination  of  any  appeal  to 
uw  qoaiter  sessions  for  any  such  oonnty  or  riding,  from 
(■T  Older,  matter,  or  thing,  relating  to  any  such  parish, 
towinUp,  or  place,  where  such  justice  or  justices  of  the 
P<>ce  ig,  or  are  so  charged,  taxed,  or  chargeable  as 
foresaid,  anything  herein  oontained  to  the  contrary  in 
dy  wiis  notwithstanding. 

Sects.  6  and  7  of  the  Parochial  Assessment  Act  1836 
"  *  7  Will.  4,  0.  96)  empower  jnatioea  to  hold  special 
HHioiis  for  hearing  appeals  against  the  rates  of  the 
'"Ml  parishes  within  their  respective  divisions. 

(''>  Btfoned  by  E.  JIahlet  Smitb,  Esq.,  Barrlster-at-L&w. 


By  sect.  6  of  the  Union  Assessment  Committee 
Act  1864  (27  &  28  Vict.  c.  39)  it  is  provided  that 

No  justice  of  the  peace  shall  be  disqualified  for  acting 
in  the  determination  of  any  appeal  against  a  poor  rate 
at  any  quarter  or  special  ses'ions  by  reason  of  snoh 
justice  heing  rated,  or  being  liable  to  be  rated  in  some 
other  parish  in  the  union  than  that  for  which  the  rate 
appealed  against  is  made. 

A.  Henry  for  the  applicants. — The  decision  of 
the  Divisional  Court  was  founded  upon  the  case 
of  Beg.  V.  Bolingbroke  (69  L.  T.  Rep.  N.  S.  717 ; 
(1893)  2  Q.  B.  347).  That  case,  however,  is  dis- 
tinguishable from  the  present  case,  because  that 
case  related  to  a  city,  and  sect.  8  of  16  Oeo.  2, 
c.  18,  does  not  apply  to  a  city.  Sect.  3  provides 
that  nothing  in  that  Act  shall  antihoriae  any 
justioe  for  a  county  to  act  upon  any  appeal  tO' 
quarter  sessions  for  such  county  from  anything- 
relating  to  the  parish  or  place  where  the  justice- 
is  taxed  or  chargeable.  Sect.  6  of  27  &  28  Vict, 
c.  39,  removes  the  disc^ualification  only  to  the 
extent  of  enabling  a  justice  to  act  when  the 
appeal  relates  to  some  other  parish  in  the  union 
other  than  that  for  which  he  is  rated,  or  liable  to 
be  rated.  This  latter  section  shows  that  justices 
are  disqualified  from  acting  at  special  sessions  in 
the  same  way  as  at  quarter  sessions,  because  it 
mentions  both  "  quarter  "  and  "  special  "  sessions. 
The  case  of  Rex  v.  Justices  of  Essex  (5  M.  &  S. 
513)  shows  that  before  16  Geo.  2,  c.  18,  justices 
were  disqualified  from  acting  on  rating  appeals 
where  they  were  rated,  and  therefore  persons 
interested,  and  that  the  statute  only  removed  the 
disability  from  justices  in  cities,  boroughs,  &c. 
In  this  case  there  was  only  one  justice  who  was- 
not  disqualified,  and  therefore  proceedings  could 
not  be  taken  at  special  sessions.    ^^^  ^^  ^^^ 

Dee.  19, 1893. — Lopes.  L.J. — This  is  an  appli- 
cation for  a  writ  of  prohibition  to  restrain  justices 
sitting  at  special  sessions  from  hearing  an  appeal 
against  an  aesessment  to  poor  rate  on  the  ground 
that  the  justices  are  disqualified  owing  to  their 
having  been  assessed  to  the  rate  which  is  the 
subject  of  the  appeal.  I  think  that  the  prohibi- 
tion must  be  reliued.  The  question  turns  on 
16  Geo.  2,  c.  18,  s.  1.  [His  Lordship  read  the 
section.]  That  seems  to  me  to  be  a  perfectly 
clear  enactment.  It  was  suggested  that  that 
section  deals  with  jofAices  sitting  at  petty  sessions, 
and  that  there  is  a  distinction  between  petty 
sessions  and  special  sessions.  I  do  not  agree  to 
that.  Special  sessions  are  nothing  more  than 
petty  sessions  held  for  a  special  purpose.  These 
special  sessions  are  held  under  6  &  7  Will.  4,  c.  96, 
ss.  6  and  7,  but  there  is  nothing  there  to  limit  the 
power  of  the  justices  to  act,  because  they  are 
themselves  subject  to  the  rate.  Then  there  is  a 
proviso  in  sect.  3  of  16  Gfeo.  2,  c.  18,  to  the  effect 
that  nothing  in  that  Act  shall  authorise  a  justice 
to  act  in  the  determination  of  an  appeal  to  quarter 
sessions  from  any  order,  matter,  or  thing,  relating 
to  any  parish  where  such  justice  is  taxed  or 
chargeable  with  the  rate  in  question.    But  that 

Sroviso  only  relates  to  quarter  sessions,  and  no 
oubt  if  a  justice  came  within  that  proviso  he 
would  be  disqualified  accordingly,  though  I  must 
add  that  by  27  &  28  Vict.  c.  39.  that  proviso  is 
somewhat  mitigated.  Sect.  6  of  that  Act  provides 
that,  "  No  justice  of  the  peace  shall  be  disqualified 
for  acting  in  the  determination  of  any  appeal 
against  a  poor  rate    at    any  quarter  or  special 
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BessioDB  by  reason  of  such  justice  being  rated,  or 
being  liable  to  be  rated  in  some  other  parish  in 
the  union  than  that  for  which  the  rate  appealed 
against  is  made."  In  the  present  case  it  is  enough 
for  me  to  say  that  it  seems  to  me  perfectly  clear 
that,  under  the  general  words  of  16  Greo.  2,  c.  18, 
8. 1,  these  justices  are  fully  able  to  adjudicate  on 
this  rate,  and  there  is  nothing  in  any  subsequent 
statute  which  repeals  that  section  either  in  express 
terms,  or  by  necessary  implication.  This  case 
seems  to  me  to  be  on  all-fours  with  Beg.  v.  Baling- 
broke  (ubi  tup.).  It  is  true  that  that  was  a  case 
of  certiorari,  and  not  of  prohibition,  but  that 
makes  no  difference  in  principle.  I  entirely  agree 
'with  that  case,  and  I  think  that  in  the  present 
■case  the  judgment  of  the  Divisional  Court  was 
right,  and  this  application  must  be  dismissed. 

Kat,  L.J. — This  is  an  application  for  a  rule 
nisi  for  a  prohibition  to  the  justices  of  Working- 
ton, forbidding  them  to  heai-  an  appeal  to  special 
.sessions  against  a  rate,  upon  the  ground  that  they 
were  interested  persons  as  being  ratepayers  them- 
selves within  the  parish.  In  Bex  v.  The  Justices 
.of  Essex  {uM  sup.)  it  was  held  that  16  Geo.  2, 
c.  18,  s.  1,  enabled  the  special  sessions  to  hear  an 
.  impeal  against  a  poor  rate,  notwithstanding  that 
they  were  so  interested.  This  has  been  followed 
in  the  recent  case  of  Beg.  v.  Bolingbroke  {ubi  sup.), 
and  it  was  there  decided  that  the  power  of  the 
justices  to  hear  and  determine  the  appeal  was  not 
impliedly  taken  away  by  sect.  6  of  27  &  28  Vict, 
-c.  39,  which  provides  that  no  justice  of  the  peace 
.shall  be  disqualified  for  acting  in  the  determi- 
nation  of  any  appeal  against  a  poor  rate  at  any 
.quarter  or  special  sessions  by  reason  of  such 
justice  being  rated,  or  being  liable  to  be  i-ated  in 
some  other  parish  in  the  union  than  that  for 
which  the  rate  appealed  against  is  made.  It  was 
held  that  this  section  did  not  am>ly  to  the  juris- 
diction given  by  sect.  1  of  16  Geo.  2,  c.  18,  but 
referred  to  sect.  3  of  that  Act.  I  see  no  reason 
for  depai-ting  from  these  authorities,  and  am 
therefore  of    opinion  that   the    rule  should   be 

^^"^^  Buh  refused. 

Solicitors  for  applicants,  Wood    and  Wootton, 
{igents  for  /.  E.  Birkelt,  Workington. 


Friday,  Jan.  12. 
(Before   Lord    Halsbuet,    Lopes  and 

Davet,  L.JJ.) 
Be  Helsbt  ;  Ex  parte  The  Trustee,  (a) 
appeal  in  bankeuptct. 
Bankruptcy — Practice-r-Appeal   to   the   Court  of 
Appeal  —  Time  —  Order    "  signed,    entered,    or 
otherwise  peifected  " — Extension  of  time — Mis- 
take— Special  circumstances — Bankruptcy  Bules 
1886,  rr.  130  and  351. 
By  rule  130  of  the  Bankruptcy  Bvles  1886,  no 
appeal  to  the  Court  of  Appeal  from  any  order 
of  the  court  shall  be  brought  after  the  expiration 
of  twenty-one  days  fro/m,  the  time  at  which  such 
order  is    "signed,    entered,    or   otherwise  per- 
fected."  An  order  of  the  court  was  signed  by  the 
registrar,  and  sealed  on  the  1st  Dec,   and  was 
filed  on  the  2nd  Bee.    Notice  of  appeal  against 
the  order  was  served  on  the  23ra  Dec. 

(a)  Beported  by  £.  Maklit  SsitTB,  Esq.,  BarriBtcr-at-Lftw. 


Held,  that  the  order  appealed  against  was  perftded 
when  it  was  signed  and  sealed,   and  that  the 
appeal  was  therefore  out  of  time. 
Held  also,  that  a  mistake  by  the  appellant's  solici- 
tors was    n-ot  such  a  special    circumstance  as 
would  enable  the  court  to  enlarge  the  time  for 
appealing. 
This  was  an  appeal  from  on  order  of  the  Queen's 
Bench   Division   (Williams  and  Kennedy,  JJ.), 
setting  aside  an  order  of  the  Blackburn  County 
Court,  and   discharging  a  receiving  order  ma& 
against  a  married  woman. 

The  debtor  appealed  from  a  refusal  by  the 
County  Court  to  set  aside  a  receiving  order  made 
against  her,  and  the  Queen's  Bench  Division  on 
the  20th  Not.  1893  allowed  the  appeal,  and  set 
aside  the  receiving  order. 

The  registrar  gave  the  parties  notice  of  an 
appointment  for  the  30th  Nov.  for  the  settling  of 
the  order  of  the  court,  and  accordingly  on  that  day 
the  order  was  settled,  though  the  trustee  was  oak 
represented  at  the  appointed  time. 

On  the  1st  Dec.  the  registrar  signed  the  order, 
and  sealed  it  with  the  seal  of  the  court,  but  there 
was  nothing  on  the  face  of  the  order  to  show  the 
date  when  this  was  done.  On  the  same  date  the 
solicitors  of  the  married  woman  obtained  a  copy 
of  the  order. 
On  the  2nd  Dec.  the  registrar  filed  the  order. 
On  the  23rd  Dec.  the  trustee  served  a  notice  of 
appeal  against  the  order. 

By  rule  109  of  the  Bankruptoy  Rules  1886,  it  is 
provided  as  follows : 

Every  order  for  payment  of  money  and  costs,  or  either 
of  them,  shall  be  sealed,  and  be  signed  by  a  registnr, 
and  shall  be  forthwith  filed  with  the  prooeeding*. 

By  rule  130 : 

Subject  to  the  powers  of  the  Court  of   Appeal  to     i 
extend  the  time  under  apeoial  oironmstances,  no  appeal     { 
to  the  Court  of   Appeal   from  any  order  o{    the  court 
shall  be   brought   uter   the    expiration  of    twenty-one 
days.     The  said  period  shall   be  calculated  from  the      I 
time  at  which  the  order  is  signed,  entered,  or  othenmi 
perfected. 

By  i-ule  351 : 

The  conit  may,  under  apeoial  ciroamatances  and  for 
good  cauRe  shown,  extend  or  abridge  the  time  appointed 
by  these  rules,  or  fixed  by  any  order  of  the  court  for 
doing  any  act  or  taking  any  proceeding. 

The  trustee's  app^  now  came  on  for  bearing. 

Muir  Maekenzis  for  the  respondent,  the  married 
woman,  raised  a  preliminary  objection  that  the 
.appeal  was  out  of  time,  and  therefore  oould  not 
be  heard. — The  order  appealed  against  was  per- 
fected on  the  Ist  Dec. ;  the  appeal  was  not  brought 
till  the  23rd  Dec.,  and  under  rule  130  of  the  : 
Bankruptoy  Rules  1886,  the  appeal  ought  to  have 
been  brou^t  within  twenty-one  days  from  the 
Ist  Deo.  The  order  was  perfected  when  it  was 
signed  and  sealed ;  the  filing  has  nothing  to  do 
with  making  the  order  valid,  that  is  done  merely 
to  keep  the  record  of  the  proceedings.  The  court 
is  strict  in  requiring  an  appellant  to  bring  his 
appeal  within  the  stetutory  limits,  and  will  not 
enmrge  those  limite  except  under  special  circum- 
stances : 

Be  Vitoria ;  Ex  parte  Vxtoria  [ante,  p.  141). 
Here  there  are  no  special  circumstances.  It  is 
true  that  there  is  nothing  on  the  face  of  the  order 
to  show  when  it  was  i)erfected,  but  at  the  same 
time  there  is  nothing  on  the  face  of  it  which 
could  mislead   the  appellant,  and  the  appellant 


Digiti, 


:edb'^VjOOVlC 


Ibroh  31,  18M.] 


THE  LAW  TIMES. 


[Vol.  LXX.,  N.  S.-145 


Cr.  OF  App.] 


Be  Helsbt;  Ex  parte  The  Tbitstke. 


[Ct.  op  App. 


Imving  known  tlie  date  when  the  order  was  to  be 
settieo,  must  have  known  that  it  would  probablj 
Iw  perfected  the  next  daj.  Many  orders  are 
perKcted  as  soon  as  they  have  been  pronounced. 

Herbert  Meed,  Q.C.  and  Waugh  for  the  appel- 
lant.— First,  this  appeal  was  brought  within  the 
time  limited  by  the  Bankruptcy  Rules.  The  order 
■was  perfected  on  the  2nd  Dec.  when  it  was  filed. 
TJntil  the  order  was  filed  the  trustee  could  not 
know  for  certain  what  it  really  was.  The  object 
of  filincr  is  to  enable  persons  interested  in  the  case 
■to  find  out  the  state  of  the  proceedings  :  see  rule 
12  of  the  Bankruptcy  Rules.  There  is  nothing 
to  show  when  the  order  ■was  perfected  except  the 
registrar's  diary,  which  only  shows  that  the  order 
was  filed  on  the  2nd  Dec.  The  only  possible  way 
in  which  the  appellant  could  find  out  when  the 
order  was  perfected  was  by  inquiring  at  the 
T^strar's  office,  and  then  ne  is  tola  that  the  order 
was  filed  on  the  2nd  Dec.  As  an  order  has,  by 
rule  109,  to  be  filed  "  forth^with  "  on  being  signed 
and  sealed,  the  appellant  had  the  right  to  assume 
that  this  was  done,  and  that  the  signing  and 
sealing  were  done  on  the  2nd  Dec.  Secondly,  if 
tiie  court  should  be  of  opinion  that  the  appeal  is 
ont  of  time,  we  ask  that  the  time  may  be  extended 
imder  the  powers  of  the  court  given  by  rule  351 
of  the  Bankruptcy  Rules.  There  has  been  a 
mistake,  and  that  is  sufficient  ground  for  extending 
the  time : 

M*  parte  Luxon ;  Re  Pidsley,  47  L.  T.  Eep.  N.  S  211 : 
20Ch.Div.  71. 

TLord  Halsbttby. — That  ■was  a  case  of  a  mistake 
OT  an  officer  of  the  court.  Lopes,  L.J. — In 
Et  parte  Viney  ;  Be  Gilbert  (36  L.  T.  Rep.  N.  S. 
4S;  i  Ch.  Div.  794)  the  court  held  that  a  mistake 
by  a  solicitor's  derk  was  not  a  sufficient  reason 
for  extending  the  time.]  Other  circumstances  are 
that  here  there  has  been  no  gross  delay,  no 
damage  has  been  caused  to  anyone,  and  the  very 
slight  delay  can  have  had  no  possible  effect  in 
indodng  the  respondent  to  alter  her  position  in 
any  way. 

Lord  Halsbttky. — The  court  is  bound  to  obey 
the  language  used  by  the  Legislature,  and  if  the 
I«^lature  has  thought  it  right  to  put  a  limit  to 
the  time  within  which  an  appeal  must  be  brought 
if  it  is  brought  at  all,  then  I  think  that  that  limit 
ahonld  not  oe  exceeded  unless  the  appellant  can 
show  that  there  are  special  circumstajices  in  his 
case  why  the  time  should  be  extended  so  as  to 
enable  him  to  bring  his  appeal.  The  first  question 
therefore  is  whether  this  case  is  within  the  exact 
words  of  the  Legislature  under  which  no  appeal 
■to  the  Coxirt  of  Appeal  from  any  order  of  the 
«onrt  shall  be  brought  after  the  expiration  of 
twenty-one  days  from  the  signing,  entering,  or 
otherwise  perfecting  of  the  order.  The  question 
here  is  what  was  the  day  on  which  the  twenty-one 
days  elapsed.  I  think  there  can  be  no  doubt  that 
tise  days  must  be  counted  from  the  time  when  a 
perfect  operative  order  was  made  in  the  court 
oelow.  Such  an  order  was  made  in  the  present 
case  on  the  1st  Dec.  1893.  The  words  of  rule  130 
according  to  which  the  period  is  calculated  "  from 
the  time  at  which  the  order  is  signed,  entered,  or 
otherwise  perfected,"  were  probably  intended  to 
comprehend  by  their  generality  the  gi-eat  variety 
of  the  forms  of  procedure  used  in  the  various 
courts.  We  must  calculate  the  time  in  this  case 
from  the  day  when  the  order  appealed  against 


was  "  signed,  entered,  or  otherwise  perfected," 
that  is  to  say,  from  the  day  when  it  was  perfected, 
whether  that  ■was  done  by  signing  it,  or  by 
entering  it,  or  by  wbjitever  other  means  it  may 
have  been  perfected.  That  is  the  terminus  a  qtio. 
Here  the  order  was  signed  and  sealed,  and  delivered 
to  the  parties,  and  oecame  operati^ve  on  the  1st 
Dec.  1893.  The  notice  of  appeal  was  served  on 
the  23rd  Dec.  Therefore  the  appeal  is  out  of 
time.  Br.t  though  it  is  out  of  time,  the  court  has 
power  to  allow  the  appeal  to  be  heard,  if  any 
special  circumstances  exist  in  the  case  why  the 
time  should  be  extended.  The  only  circumstance 
which  the  ap'pellant  ui^es  here  is  a  mistake.  If 
that  is  a  speciiil  circumstance,  then  special  circum- 
stances exist  in  every  case.  Ko  ground  has  been 
sho^wn  by  the  appellant  why  we  ought  to  extend 
the  time  limited  by  the  Legislatui'e,  and  as  he  is 
out  of  time  his  appeal  must  be  dismissed. 

Lopes,  L.J. — I  entirely  adopt  the  view  of  my 
Lord  as  to  the  meaning  of  the  expression 
"  signed,  entered,  or  otherwise  perfected."  In 
this  case  a  perfected  order  ■was  delivered  to  the 
respondents  on  the  Ist  Dec.  1893,  and  from  that 
date  the  twenty-one  days  began  to  run  within 
which  the  appellant  was  allowed  to  bring  his 
appeal.  The  appeal  not  having  been  brought 
■within  those  twenty-one  days,  it  is  out  of  time. 
Then  it  was  urged  by  the  appellant  that  there 
were  special  circumstances  in  this  case,  and  the 
court  was  asked  to  extend  the  time  appointed  by 
the  rules,  under  the  power  given  by  rule  351.  I 
think  that  neither  '•  special  circumstances  "  nor 
"  good  cause "  within  the  meaning  of  that  rule 
have  been  sho^wn.  The  only  ground  put  forward 
was  a  mistake  by  the  appellant,  but  that  alone 
will  not  justify  tne  court  in  using  its  power  to 
extend  the  time.  I  agree  that  the  appeal  must  be 
dismissed. 

Davey,  L.J. — I  agree  that  this  appeal  is  out  of 
time.  The  question  depends  on  the  meaning  of 
rule  130  of  the  Bankruptcy  Rules  1886,  which  I 
nay  remark  repeats,  almost  totidem  verbis,  Order 
L  V  m.,  r.  15,  of  the  Rules  of  the  Supreme  Court. 
Rule  130  provides  that  an  appeal  to  the  Court  of 
Appeal  must  be  brought  ■within  twenty-one  days 
from  the  date  at  which  the  order  appealed  from  is 
"  signed,  entered,  or  otherwise  perfected."  Those 
words  must,  in  my  opinion,  be  read  disjunctively ; 
that  is  to  say,  "  either  signed  or  entered,  or  other- 
wise perfected."  There  is  no  doubt  that  in  this 
case  the  order  was  perfected  on  the  Ist  Dec.,  and 
the  time  therefore  oegan  to  run  on  that  day.  It 
is  the  signing  and  sealing  by  the  court  that  makes 
an  order  -valid.  The  requiremente  of  the  rules  as 
to  filing  orders  is  directoi-y  only,  and  the  filing  is 
done  for  the  pui-pose  of  the  proper  keeping  of  the 
records,  and  has  nothing  to  do  -with  the  perfecting 
of  the  order.  As  to  the  other  question  of  relaxing 
the  stringency  of  rule  130, 1  am  of  opinion  that  a 
party  has  a  vested  right  to  an  order  when  it  has 
been  made  by  the  court,  and  his  right  should  not 
be  affected  unless  some  good  cause  be  shown  which 
affecte  the  party  wishing  to  maintain  the  order. 
Here  there  is  no  cause  shown,  but  an  unfortunate 
mistake  by  the  appellant's  solicitor.  That,  in  my 
opinion,  is  not  a  special  circumstance,  and  I  agree 
that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Jaques  and  Co., 
agents  for  Duckworth  and  Mathers,  Bradford.  
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Solicitors  for  the  respondent,  Pritchard,  Engle- 
field,  and  Co.,  agents  for  Boutham  and  Harvoood, 
Manchester. 


Nov.  2, 1893,  and  Jan.  16, 1894. 

(Before  Lord  Esheb,  M.B.,  Lopes  and 

Kat,  L.JJ.) 

Bbett  v.  Monarch  Investment  Buildino 

Society,  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 
Building  todety — Loans  on  deposit — Withdrawal 
of  depotitt — Condition — "  To  he  paid  in  rotation 
according  to  the  priority  of  their  notices" — 
"  AvailaJble  balance  in  hand  "  insufficient — Sus- 
pension of  right  of  action. 
One  oj  the  eoTiditions  upon  which  the  plaintiff 
deposited  money  at  interest  with  a  building 
society  was,  that  "  withdrawals  of  deposits  are 
made  upon  the  same  principle  as  applies  to  the 
withdrawtd  of  shares,  viz.,  if  the  available 
balance  in  hand  shall  be  at  any  time  insufficient 
to  pay  aU  the  depositors  wishing  to  withdraw,  they 
shall  be  paid  in  rotation  according  to  the  priority 
of  their  notices."  The  deposit  note  given  to  the 
plaintiff  by  the  society  stated  that  the  deposit 
W(ts  received  subject  to  fourteen  days'  notice  of 
withdrawal.  The  plaintiff  gave  due  notice  of 
withdrawal,  but  at  that  time  the  available  balance 
in  hand  was  not  sufficient  to  pay  the  depositors 
who  had  given  notices  of  vntharawal  prior  to  the 
plaintiff. 
Held,  by  Lord  Usher,  M.B.  and  Lopes,  L.J.,  Kay, 
L.J.  doubting  {reversing  the  decision  of  the  Divi- 
sional Court),  that  the  condition  was  not  limited 
to  the  mode  of  dealing  with  the  available  balance 
in  hand,  but  suspended  the  depositor's  right  of 
action  to  recover  his  deposit  until  there  was  a 
balance  sufficient  to  pay  him  in  rotation  according 
to  the  priority  of  his  notice. 
This  was  an  appeal  from  the  judgment  of  the 
Divisional  Court  in  favour  of  the  plaintiff. 

The  action  was  brought  in  the  Mayor's  Court, 
London,  to  recover  14047  deposited  by  the  plaintifE 
with  the  defendants,  and  11.  Us.  9(1.  interest 
thereon. 

The  defendants  were  a  building  society  incorpo- 
rated under  the  Building  Societies  Acta,  and  one 
of  the  main  objects  of  the  society  was  to  advance 
money  to  members  desirous  of  becoming  ownera 
of  their  houses,  the  society  taking  mortgages  of 
the  houses  from  the  members,  and  the  loans  being 
repayable  by  instalments.  . 

The  defendants  werfe  empowered  by  sect.  15  of 
the  Building  Societies  Act  1874  to  receive  deposits 
or  loans  at  interest  from  the  members  or  other 
persons,  to  be  applied  to  the  purposes  of  the 
society,  so  that  the  total  amount  so  received  and 
not  repaid  should  not  at  any  time  exceed  two- 
thirds  of  the  amount  for  the  time  being  secured 
to  the  society  by  mortgages  from  its  members. 
The  plaintiff,  who  was  not  a  member  of  the  defen- 
dant society,  between  1880  and  1887,  deposited 
with  the  defendants  various  sums  of  money,  and 
on  each  occasion  he  signed  the  following  docu- 
ment, which  he  received  from  the  defendants,  and 
which  was  headed,  "Application  for  a  deposit 
account " : 

Dear  Sir, — Herewith  I  beg  to  hand  yon  the  earn  of 
ponnda,  which  I  will  thank  yon  to  plwie  to  my  oredit  on 

(a)  Boported  by  E.  MAXLIY  Shitb,  Esq.,  Barrister-at-Law. 


deposit  with  the  society  at  per  cent,  interest,  nibject 
to  the  conditions  and  terms  speoified  on  the  beck 
hereof,  by  whioh  I  agree  to  be  bonnd. — I  am,  you* 
truly. 

The  following  were  the  conditions,  bo  far  as 
material : 

3.  A  deceit  oertifioate  (called  a  deposit  note),  signed 
by  three  directors,  and  oonntorsigned  by  the  eeoretaiy, 
is  given  for  each  snm  deposited,  within  foarteen  dsy» 
following,  in  exchange  for  the  interim  certificate  simed 
by  the  secretary.  On  withdrawal  the  deposit  certificate 
has  to  be  given  np  to  the  society. 

4.  Interest  will  he  calonlated  as  follows  :  for  deposiU 
lodged  for  one  year  certain,  subject  thereafter  to  notice 
as  below,  4  per  cent,  per  annnm  ;  fonrteen  days'  notice 
for  sums  not  exceeding  2501. ;  one  month's  notice  for 
snms  exceeding  2501. 

5.  Interest  is  calculated  to  within  fonrteen  days  of 
the  date  of  the  cheque  drawn  for  repayment  of  deposits. 

6.  Withdrawals  of  deposits  are  made  npon  the 


principle  as  applies  to  the  withdrawal  of  shares,  vii.. 
if  the  available  balance  in  hand  shall  be  at  any  time 
insnfficient  to  pay  all  the  depositors  wishing  to  with- 
draw, they  shall  be  paid  in  rotation  according  to  the 
priority  of  their  notice. 

The  plaintiff  on  each  occasion  received  a  deposit 
note  duly  signed  in  the  following  form : 

Received  on  of  jB  to  be  placed  to 

the  oredit  of  hia  deposit  account  with  the  Monarch 
Investment  Bnilding  Society,  at  i  per  cent.,  subject  to 
fonrteen  days'  notice  of  withdrawal,  and  to  the  miss 
and  regulations  bearing  upon  deposit  accounts. 

The  earlier  deposit  notes  did  not  contain  the 
words,  "  and  to  the  rules  and  regulations  bearing 
iipon  deposit  accounts." 

In  the  autumn  of  1892  there  was  a  run  upon 
the  defendant  society,  and  in  Oct.  1892  the  plain- 
tiff gave  due  notice  to  withdraw  the  amount 
standing  to  his  credit  upon  deposit,  amounting 
with  interest  to  141!.  lis.  9d.,  and  upon  non- 
payment of  this  snm  by  the  defendants  he  brought 
this  action  in  April  1893  to  recover  the  amount. 
The  defendants  in  defence  relied  upon  condition  6, 
and  proved  that,  at  the  time  when  the  plaintiff 
gave  notice  of  withdrawal,  depositors  to  the  amount 
of  23,000Z.  had  given  prior  notices  of  withdrawal, 
and  that  between  that  date  and  the  date  when  the 
action  was  brought,  they  had  had  funds  in  hand 
sufficient  to  pay  only  20,000Z.  out  of  the  above 
23,000Z.  The  Common  Serjeant  held  that,  by 
reason  of  condition  6,  the  deposit  had  not  then 
become  payable,  and  gave  judgment  for  the 
defendants,  (a)  The  DiWsional  Court  (Charles 
and  Wright,  JJ.)  reversed  this  judgment,  holding 
that  condition  6  only  regulated  the  distribution 
of  the  available  balance  in  hand  among  the  de- 
positors inter  se,  so  as  to  prevent  the  defendants 
from  arbitrarily  preferring  one  depositor  to 
another,  and  did  not  take  away  the  depositor's 
right  of  action  until  there  was  an  available 
b^ance  in  hand  sufficient  to  pay  him  in  his  rota- 
tion. They  accordingly  entered  judgment  for 
the  plaintiff,  but  gave  leave  to  appeal. 

Channell,  Q.C.  and  Montague  Lush  for  the 
defendants. — Condition  6  means  that,  if  the 
available  balance  in  hand  at  any  time  ia  not  suffi- 
cient to  pay  all  the  depositors  who  have  given 
notice  of  withdrawal,  the  depositors  are  omy  to 
be  paid  in  rotation  according  to  the  priori^ 
of  their  notices.  The  deposit  does  not  oecome 
payable  until  there  is  an  available  balance  in  hand 
to  pay  it.    The  depositor's  right  of  action  is  taken 

(a)  It  appeared  that  since  the  action  was  oommenoad 
the  plaintiff's  deposit  had  been  repaid  to  him  out  of 
funds  subsequently  coming  to  the  defendants'  hands. 
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awaj,  or  postponed,  imtil  tliere  is  an  available 
balance  in  hand.  The  object  of  the  condition  is 
to  protect  the  society  against  a  loin  being  made 
■npon  it,  and  to  allow  them  time  to  get  in  money  to 
pay  the  depositors.  That  object  would  be  defeated 
if  each  depositor  could  bring  an  action  to  recover 
his  deposit,  though  the  available  balance  were  not 
sofficient  to  pay  him.  The  words  in  condition  6 
"  paid  in  rotation  "  mean  paid  in  lotation,  and  not 
before.  The  depositor,  upon  giving  notice  of 
withdrawal,  is  entitied  to  have  his  deposit  repaid 
subject  to  tiie  society  having  funds  in  hand  avail- 
able to  pay  it.    They  referred  to 

WaUon  V.  Sdge,  52  L.  T.  Bep.  N.  S.  666,  at  p.  670 ; 
10  App.  Cm.  S3,  at  p.  4A. 

WiUi*,  Q.O.  and  Cannot  for  the  plaintiff.— The 
deposit  note  which  the  plaintiff  received  from  the 
defendants  stated  that  the  deposit  was  repayable 
upon  givimg  fourteen  days'  notice.  Condition  6 
npon  the  application  form  did  not  alter  that  term 
of  the  contract  between  the  society  and  the  de- 
positor; it  merely  dealt  with  the  right  of  the 
dqwsitors  inter  se.  The  depositors,  as  between 
themselves,  were  to  be  paid  in  rotation  out  of  the 
available  balance  in  hand,  but  that  did  not  affect 
their  rights  as  against  the  society.  It  did  not 
take  away  their  right  of  action  to  recover  their 
deposits.  The  rotation  only  applies  to  the  avaU- 
able  balance  in  hand,  and  the  effect  is  to  allocate 
the  moneys  in  hand  towards  payment  of  the 
depositors  in  the  order  of  their  notices.  The 
plaintiff  therefore  is  entitled  to  maintain  this 
action. 


ChanneU,  Q.C.  replied. 


Cwr.  adv.  vuU. 


Jan.  16. — ^The  judgment  of  Lord  Esher,  ]lf.K. 
and  Lopes,  L.J.  was  read  by 

Lopes,  Ij.J. — This  action  is  brought  to  recover 
1402.  deposited  with  the  defendants,  and  12.  lis.  9d. 
interest.  The  defendants  admit  that  the  said  sum 
of  1412.  lis.  9(2.  was  at  the  end  of  fourteen  days' 
demand  prima  facie  due  to  the  plaintiff,  but  say 
that,  having  regard  to  the  forms  of  the  contract 
between  them,  the  time  for  payment  had  not 
arrived  when  the  action' was  brought.  In  other 
words,  that  the  sum,  though  then  due,  was  not 
then  payable.  Since  the  action  was  brought  the 
whole  amount  has  been  paid  to  the  plaintiff.  The 
case  entirely  expends  on  the  construction  to  be 
placed  upon  condition  6  on  the  back  of  the  appli- 
cation for  a  deposit  account.  When  there  is  an 
uunfBcient  available  balance  in  hand  to  pay  all 
the  depositors  vrishing  to  withdraw,  does  that  con- 
dition only  regulate  the  rotation  of  payment  so 
as  to  prevent  undue  preference,  or  does  it  postpone 
the  payment  until  there  is  an  available  balance  in 
hand  sofficient  to  pay  depositors  in  rotation  accord- 
ing to  the  priority  of  their  notices  P  The  case  was 
tried  in  the  Mayor's  Court,  by  the  Cotnmon 
Serjeant,  and  he  adopted  the  latter  alternative. 
There  was  an  appeal  to  the  Divisional  Court 
(consisting  of  Charles  and  Wright,  JJ.),  and  they, 
without  hesitation,  adopted  the  former  alter- 
native. After  careful  consideration  we  find  our- 
selves unable  to  agree  with  the  construction  put 
opon  the  condition  bv  the  Divisional  Court.  [His 
Lordship  then  read  the  form  of  application  signed 
by  the  plaintiff,  and  conditions  3,  4,  and  6,  in- 
dorsed thereon,  and  the  deposit  note  handed  by 
tte  defendants  to  the  plaintiff.]  Condition  6  must 
w  a  part,  and  a  material  part,  of  the  contract, 


and  it  is  beyond  question  that  the  money  was 
deposited  subject  to  that  condition.  In  construing 
this  condition,  it  is  essential  to  bear  in  mind  the 
nature  and  objects  of  the  defendant  society.  The 
defendants  are  a  building  society,  created  primarily 
for  the  purpose  of  advancing  money  to  persons 
desirous  of  oecoming  possessed  of  their  nouses. 
The  houses  ai'e  mortoaged  to  the  defendants,  the 
money  being  repayable  dv  instalments  extending 
over  a  period  of  years.  When  the  whole  mort- 
gage debt  is  repaid  with  interest,  the  mortgagor 
becomes  entitled  in  fee  simple  to  his  house.  These 
instalments  would  come  in  by  degrees,  and  at 
fixed  periods,  and  it  would  not  be  reasonable  that 
a  society  having  a  right  to  borrow  to  the  extent 
of  two-thirds  of  the  amount  of  their  mortgages 
should  be  called  upon  suddenly  to  repay  sums  of 
money  which  they  might  not  have  in  hand,  or 
under  their  immediate  control.  Such  a  con- 
tingency would  not  be  beneficial  either  to  the 
def end^t  society  or  to  the  depositors.  Owing  to 
some  panic  or  want  of  confidence  there  might  at 
any  time  be  a  rim  upon  the  defendant  society 
which  would  end  in  their  ruin,  if  they  could  he 
called  upon  to  pay  all  their  depositors  at  once.  In 
the  autumn  of  1892  there  was  an  uneasiness  in 
the  minds  of  depositors  in  vaiious  building 
societies,  and  the  result  was  that  there  was  a 
steady  application  by  depositors  in  this  society  to 
withdraw  sums  which  they  had  deposited.  It  was 
proved  at  the  trial  that  a  sum  amounting  to 
23,0002.  was  demanded  from  the  defendants  by 
depositors  at  the  time  the  plaintiff  sent  in  his 
application  for  repayment  of  his  deposit.  If  it 
was  not  for  the  6tii  condition  it  is  clear  that  the 
plaintiff  and  each  of  those  depositors  would  have 
been  entitled  to  have  had  their  deposits  at  once 
repaid  them,  and  might  then  and  there  have 
brought  actions.  But  the  defendants  rely  on  the 
6th  condition,  and  say  that  they 'by  evidence  have 
brought  themselves  within  it,  and  have  thereby 
answered  the  primd  facie  case  of  the  plaintiff. 
Are  they  entitled  to  rwy  on  this  condition  ?  We 
are  of  opinion  that  they  are.  It  was  proved,  in 
our  opinion,  on  behalf  of  the  defendants  that  at 
the  time  the  plaintiff  sent  in  his  application  the 
defendants,  having  regard  to  previous  applications 
by  other  depositors,  had  no  available  oalance  in 
hand  sufficient  to  pay  the  plaintiff's  deposit.  The 
6th  condition,  in  oui'  judgment,  was  annexed  to 
the  application  for  the  express  purpose  of  meeting 
a  case  like  the  present.  It  was  inserted  in  order 
to  m6et  any  extraordinaiy  run  made  on  the  de- 
fendant society  by  tenined  depositors,  and  to  • 
give  the  society  time  to  meet  such  claims  by  post- 
poning sudden  and  unexpected  demands  made 
upon  them  until  money  came  to  their  hands  to 
satisfy  them.  We  cannot  think  that  it  was  only 
intended,  or  that  the  true  meaning  of  the  con- 
dition is,  to  regulate  the  course  of  payment 
amongst  depositors,  and  thus  to  prevent  any  undue 
preference ;  that  would  give  it  really  no  effect.  If 
all  the  deporators  could  bring  their  actions  and 
recover  their  deposits  at  the  same  time,  what 
would  be  the  advantage  of  the  provision  for  rota- 
tion and  priority  ?  The  construction  contended 
for  by  the  plainuff  would  afford  no  protection  to 
the  defendant,  society,  and  would  leave  it  in  the 
power  of  a  certain  number  of  panic-stricken 
depositors  to  wreck  the  society,  which  would  not 
be  for  the  interest  of  the  society  or  the  depositors. 
The  condition  means  that  the  defendant  society         ^ 
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may  postpone  payment  and  the  depositor's  right 
to  recover  until  there  is  an  available  balance  in 
hand  sufficient  to  pay  depositors  in  rotation 
according  to  the  priority  of  their  notices.  The 
plaintiff  brought  nis  action  too  soon,  and  at  a 
time  when,  according  to  condition  6,  the  money 
though  due  was  not  payable.  We  do  not  under- 
stand "  available  balance  in  hand "  merely  to 
mean  money  in  the  coffers  of  the  defendant 
society,  but  money  which  without  undue  loss  or 
undue  delay  they  could  realise,  as,  for  example, 
money  invested  in  consols  or  any  other  security 
capable  of  being  readily  realised.  "  An  available 
balance  in  hand "  of  this  kind  the  defendant 
society  did  not  possess  at  the  time  of  the  plain- 
tiff's notice  of  withdrawal,  nor  at  the  time  when 
the  action  was  brought.  The  appeal  must  be 
allowed  with  costs. 

Kat,  L.J. — I  must  say  that  I  am  inclined  to 
attach  to  condition  6  the  meaning  placed  upon  it 
by  the  Divisional  Court  rather  than  that  which 
has  been  placed  upon  it  in  the  judgment  that  has 
just  been  read.  The  condition  is  on  a  printed 
form  supplied  by  the  defendants  to  persons  wishing 
to  make  deposits  of  money  with  them.  The 
plaintiff,  when  he  made  his  deposit,  signed  one  of 
those  forms,  by  which  he  agreed  to  be  bound  by 
the  conditions  on  the  back.  Those  conditions 
were  drawn  by  the  defendants,  and  for  their 
wording  the  defendants  must  be  treated  as  re- 
n>onsible.  I  agree  with  the  other  members  of 
the  court  that  the  words  "available  balance  in 
hand "  do  not  mean  only  the  cash  at  the  time  in 
hand,  but  include  also  the  cash  which  can  be 
readily  obtained  by  calling  in  investments,  subject 
to  the  right  of  the  society  to  retain  sufficient  in 
hand  for  the  purpose  of  carrying  on  their  ordinary 
business,  as,  for  instance,  to  pay  officials  and  other 
expenses.  "  Ava^able  balance  in  hand "  there- 
fore means  moneys  at  the  time  in  hand,  or  which 
can  be  easily  called  in,  but  the  balance  must  be 
available ;  that  is,  it  must  be  the  balance  i-emaining 
after  paying  the  cun-ent  expenses  of  the  society. 
The  real  mfficulty  which  I  feel  in  this  case  is, 
whether  condition  6  is  so  clearly  worded  as  to 
take  away  the  depositor's  right  of  action  if  the 
available  balance  in  hand  is  not  sufficient  to  pay 
him  in  his  rotation,  or  whether  sufficient  operation 
is  not  given  to  it  by  limiting  its  application  to  the 
mode  of  dealing  with  the  available  balance  in 
hand.  It  occurs  to  me  that,  if  it  were  intended  to 
take  away  the  right  of  action  altogether,  it  ought 
to  have  been  expressed  in  clearer  terms.  I  confess 
I  do  not  think  tliat  it  deprives  the  condition  of 
its  useful  operation  to  give  it  the  more  limited 
construction.  If  the  available  balance  in  hand  is 
not  sufficient  to  pay  all  the  depositors  wishing  to 
withdraw,  payment  will  be  made  in  rotation 
according  to  the  priority  of  their  notices.  The 
effect  is,  that  the  society  cannot  in  an  arbitrary 
way  prefer  one  depositor  to  another.  It  is  an 
advantage  both  to  depositors  and  to  the  society. 
It  lays  aowa  an  intelligible  rule  as  to  the  mode  in 
which  the  available  balance  in  hand  is  to  be  dealt 
with.  I  should  be  more  content  to  give  the  con- 
dition that  restricted  meaning  rather  than  the 
wider  meaning  which  has  been  placed  upon  it, 
namely,  that,  if  the  available  balance  is  not  suffi- 
cient to  pay  the  depositor  who  has  given  notice  of 
withdrawal,  the  right  of  action  is  taken  away  alto- 
gether until  there  is  a  balance  in  hand  sufficient 
to  pay  him.    For  myself,  I  do  not  feel  inclined  to 


place  that  wide  construction  upon  the  condition. 

but  at  the  same  time  I  content  myself  with  stating 
the  difficulty  that  I  feel  in  the  matter. 

Appeal  allowed. 
Solicitor  for  the  plaintiff,  Henshall  Fereday. 
Solicitors    for   the    defendants,    Howard    and 
Shelton. 


Nov.  20, 1893,  and  Jan.  16, 1894. 

(Before    Lord   Eshbk,    M.B.,   Lopes  and 

Kat,  L.JJ.) 

Beo.v.The  Justices  of  the  County  op  Londoh 

AND  THE  London  County  Council,  (o) 

APPEAL  from  the  QUEBN'S  BENCH  DIVISION. 
Practice  —  Costs  —  Jurisdiction  —  Prohibition  — 

Judicature  Act  1890  (53  &  64  Viet.  c.  44),  m.  4 

and  5. 
The  Queen's  Bench  Division  has  jurisdiction,  upon 

making  absolute  a  rule  nisi  for  a  prohibition,  to 

give  costs  to  a  successful  applicant. 
Appeal  of  the  London  County  CouncU  from  an 
order  of  the  Queen's  Bench  Division  (Charles  and 


Williams,  JJ.)  for  a  prohibition,  by  which  order 
the  London  County  Council  were  ordered  to  pay 
the  costs  of  the  applicants  (69  L.  T.  Bep.  >i.  S. 


438). 

The  London  County  Council  gave  notice  of  an 
appeal  to  the  Quarter  Sessions  for  the  Comity  of 
London  against  the  valuation  list  of  the  parish  of 
St.  George's,  Hanover- square,  on  the  ground  that 
the  totals  were  too  low. 

The  assessment  committee  of  the  St.  George's 
Union  obtained  a  rule  nisi  for  a  prohibition  pro- 
hibiting the  justices  of  the  county  of  London 
from  proceeding  to  hear  the  appeal. 

Upon  argument,  this  rule  was  made  absolute  by 
the  Queen's  Bench  Division  (Charles  and 
Williams,  JJ.),  and  the  London  County  Coondl 
were  ordered  to  pay  the  costs  of  the  applicants. 

The  London  County  Coimcil  appealed  against 
the  order  making  absolute  the  rule  nisi  for  a  pro- 
hibition, and  also  against  the  order  directing  them 
to  pay  costs. 

The  appeal  against  the  order  for  a  prohibition 
was  heard  and  dismissed  in  Aug.  1893  (69  L.  T. 
Rep.  N.  S.  682). 

The  appeal  against  the  order  as  to  costs  stood 
over,  and  came  on  for  argument  in  November. 

Horace  Avory  for  the  appellants. — The  Divi- 
sional Court  made  the  rule  absolute  with  costs. 
They  had  no  jurisdiction  to  order  us  to  pay  costs. 
That  has  been  established  by  the  decision  of  this 
court  in 

London  County  Council  ▼.  Churchtcardens  and  Ortr- 
teers  of  West  Ham,  67  L.  T.  Bep.  N.  8.  363 ;  (1893) 
2  Q.  B.  173. 
That  case  ebtablished  two  propositioiLs:  (1)  that, 
at    common    law,    no  common   law  court  had 
any    common    law    jurisdiction    to    give    costs, 
but   that  their  only  jurisdiction  to   give  costs 
was    that  conferred  by  statute;    and   (2)   that 
the   Judicature    Acte    have    not    altei«d  that 
rule.    Lord   Esher.   M.II.,    in   his  judgment  in 
that  case,  says :  "  I  accept  the  doctrine  that  at 
common  law  no  court  of  common  law  had  juris- 
diction to  give  costs  at  all,  and  that  the  whole 
power  in  those  courts  to  give  coste  is  given  them 
by  statute;"    and    Lopes,    L.J.    says:    "There 
(a)  Beportcd  by  J.  U.  WiLUAVS,  Esq.,  BuTister'«t-LtT. 
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'would  have  been  no  inherent  or  original  JTirisdic- 
tion  in  the  courts  to  deal  with  costs.  The  only 
jurisdiction  they  would  have  would  he  under  a 
statute  or  under  the  recognisances."  In  that  case 
there  was  a  special  case  stated  by  quarter  sessions, 
which  would  formerly  have  been  brought  before 
the  oonrt  by  certiorari,  a  proceeding  on  the  Crown 
aide  of  the  Queen's  Bench  Division.  The  Judi- 
cature Act  1^0  (Finlay's  Act)  does  not  give  any 
jurisdiction  as  to  costs  in  proceedings  on  the  Crown 
side  of  the  Queen's  Bench  Division.  This  is  a 
case  of  prohibition,  and  in  prohibition  there  never 
was  any  jurisdiction  to  give  costs,  except  where 
there  were  pleadings,  in  which  case  it  may  become 
an  ordinary  action.  This  is  a  proceeding  on  the 
Crown  side  of  the  Queen's  Bench  Division,  and 
therefore  the  Judicature  Acts  have  not  given  any 
jurisdiction  to  grant  costs,  because  there  was  no 
such  jurisdiction  before.  The  statute  1  Will.  4, 
c.  41,  sect.  1,  does  not  entitle  an  applicant  for  a 
prohibition  to  his  costs  where  the  rule  is  made 
absolute  without  pleadings,  because  in  such  case 
there  is  no  "  judgment "  within  the  meaning  of  the 
secticHi: 

E*  parte  {he  Oreneers  of  Everton,  24  L.  T.  Bep. 
Jd.  8.  861 ;  L.  Eep.  6  C.  P.  U5. 

That  decision  followed  an  earlier  case : 

Bex  T.  Kealing,  1  Dowl.  410. 

The  Divisional  Court,  without  having  the  point 
folly  argued,  said  that  they  would  make  the  rule 
absolute  with  costs,  because  coats  had  been  given 
in  the  case : 


Wallace  v.  AUen, ! 
10  C.  P.  «i7. 


L.T.  Bep.N.  S.830i  L.  Bep. 


The  decision  in  that  ease  seems  to  have  been 
founded  upon    something    contained    in    Tidd's 
Practice,  8th  edit,  p.  508.    That  is,  however,  no 
authority  for  saying  that  the  court  may  make 
absolute  or  discharge  the  rule  with  or  without 
-costs  at  its  discretion.    In  that  case  the  rule  was 
moved  "  with  costs,"  but  that  fact  cannot  make 
any  difference  to  the  jurisdiction  of   the  court. 
The  fact  that  costs  are  asked  for  cannot  give  the 
conrt  a  jurisdiction  which  it  does  not  otherwise 
possess.     In  the  present  case  the  rule  was  not 
moved  with  costs.     [Lopes,  L.J.  referred  to  Gray 
on  Costs,  p.  447.]     !m  the  case  of  Beg.  v.  Parlby 
(W.  N.  1889,  p.  190),  Huddleston,  B.,  after  obtain- 
ing the  opinion  of    the  Master  of    the   Crown 
Office,  which  he  read,  held  that  there  was  no 
power  to  award  costs  in  certiorari  because  there 
was  no  such  power  before  the  Judicature  Acts. 
That  case  was  approved  of  in  London   County 
Council  T.  Churchwardens  and  Over$eer$  of  West 
Bam  {itbi  sup.).    It  was  laid  down  in  Oamett  v. 
Sradky  (39  L.  T.  Rep.  N.  S.  261;  3  App.   Cas. 
*W)  that  courts  of  common  law  have  no  jurisdic- 
tion to  give  costs  unless  that  power  is  conferred 
hy  statute.     The  power  of  the  court  to  dismiss 
fn  application  with  costs  is  part  of  its  inherent 
jurisdiction  to  make  any  person  pay  costs  who 
"^mgly  seta  it  in  motion,  and  is  quite  distinct 
from  any  power  to  make  a  person,  who  is  brought 
^ore  i^  pay  costs : 

fringU  T.   Becreiaty  of  State  for  India,  60  L.  T. 
Bep.  N.  S.  796  i  40  Ch.  Div.  288. 

I>anehwerts  for  the  respondent. — The  question 
**  to  the  jurisdiction  to  grant  costs  in  this  case 
^<*8  not  depend  upon  whether  this  rule  was 
moved  with  costs  or  not.    The  court  has  always 


had  power,  whether  in  prohibition  cases  or  any 
other  cases,  to  dismiss  any  application  with  costs : 
Lloyd  V.  Jones,  6  C.  B.  81. 

In  that  case  a  rule  for  a  prohibition  was  dis- 
charged with  costs.  The  ground  upon  which  this 
power  was  exercised  is  stated  in  Pringle  v.  Secre- 
tary of  State  for  India  {ubi  sup.)  where  Bowen, 
L.  J.,  says :  "  I  have  always  understood  it  to  be  a 
broad  principle  that  a  court  which  is  put  in 
motion  wrongly  has  inherent  jurisdiction  to 
compel  the  person  who  puts  it  in  motion  wrongly, 
and  who  brings  au  innocent  party  to  answer  an 
unfounded  claim  or  an  unjustifiable  proceeding, 
to  pay  the  costs."  Now  a  rule  for  a  prohibition 
is  made  absolute  when  some  person  has  wrongly 
set  some  court  in  motion,  and  there  is  no  reason 
why  he  should  not,  upon  the  same  principle,  be 
made  to  pay  costs.  Before  the  Judicatui'e  Acts 
it  was  the  inveterate  practice  of  the  courts  to 
grant  costs  when  a  rule  for  a  prohibition  was 
made  absolute.  Where  there  were  no  pleadings, 
the  court  always  had  a  discretion  as  to  costs, 
and,  where  there  were  pleadings,  the  statute 
1  Will.  4,  c.  41,  gave  the  successful  party  a  right 
to  his  costs : 

Et  parte  Tucker,  iVL.AQ.  1079. 

That  it  was  the  inveterate  practice  to  give  costs 
in  the  discretion  of  the  court  appears  from  a 
number  of  cases : 

Robinson  v.  Emanuel,  30  L.  T.  Bep.  N.  S.  SCO ; 

L.  Hep.  9  C.  P.  414; 
Quarlly  v.  Ximmint,  L.  Bep.  9  C.  P.  416  ; 
Worthington  v.  Jeffrie;  33  L.  T.  Bep.  N.  S.  606 ; 

L.  Bep.  10  C.  P.  379  j 
Wallace  v.  Allen  (ubieup.). 

All  these  cases  were  before  the  Judicature  Acts, 
and  no  doubt  was  thrown  upon  the  power  of  the 
court  to  grant  costs.  After  the  Judicature  Acts 
the  same  practice  was  followed : 

Evan»  V.  Wiili,  34  L.  T.  Bep.  N.  S.  679 ;  1  C.  P; 

Div.  2-29 ; 
Warwiclt  Canal  Company  v.   Birmingham   Canal 

Company,  40  L.  T.  Bep.  N.  S.  846 ;  5  Ex.  Div.  1 ; 
Reg.  v.  Midland  Raihiay  Company,  57  L   T.  Bep. 

if.  S.  619i  19  Q.  B.  Div.  510) 
Great  Western,  Railway  Company  v.  Waterfbrd  and 

Limerick  Railway  Company,  44  L.  T.  B«p.  N.  S. 

723 !  17.Ch.  Div.  493. 

It  is  noticeable  that  most  of  these  cases  were  not 
in  the  Queen's  Bench  at  all.  The  same  practice 
was  followed  in  the  Court  of  Chancery,  and  the 
jurisdiction  to  grant  costs  in  that  court  was 
established : 

Lurford  v.  Lenthall.  2  Atk.  551 ; 

Jonee  v.  Coie'er,  '£  Ark.  400 ; 

Andrew»  v.  Bar  net,  58  L.  T.  Bep.  N.  S.  743;  39  Ch. 
Div.  133. 

In  the  last-named  case.  Fry,  L.J.,  in  giving  the 
judgment  of  the  court,  said :  "  The  jurisdiction 
of  the  Lord  Chancellor  in  costs  was  essentially 
different  from  that  at  common  law.  '  The  giving 
of  costs  in  equity,'  said  Lord  Hardwicke  in  Jones 
v.  Coxeter  {ubi  sup.), '  is  entirely  discretionary,  and 
is  not  at  all  conformable  to  the  rule  at  law." 
'  Courts  of  equity,'  said  the  same  great  judge  in 
another  case, '  have  in  all  cases  done  it '  (i.e.,  dealt 
with  costs) '  not  from  any  authority '  (i.e.,  as  we 
understand,  from  any  statutory  or  delegated 
authority), '  but  from  conscience  and  arbitrio  boni 
viri  as  to  the  satisfaction  on  one  side  or  other  on 
account  of  vexation.'"  That  shows  that  the 
Court  of  Chancery  had  an  inherent  jurisdiction 
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OTer  costs.  In  granting  writs  of  prohibition  the 
Court  of  Chancery  was  exercising  a  common  law 
jurisdiction.  That  power  of  the  Court  of  Chan- 
cery is  now,  by  virtue  of  the  Judicature  Acts, 
vested  in  every  branch  of  the  High  Court.  The 
statutes  8  &  9  Will.  3,  c.  11,  and  1  Will.  4,  c.  21, 

gave  the  successful  pai-ty  in  prohibition  a  right  to 
is  costs,  and  in  cases  where  there  were  no  plead- 
ings left  the  costs  to  the  discretion  of  the  court. 
In  Ex  parte  The  Overseers  of  Everton  (ubi  sitp.) 
the  decision  was  only  that  the  statute  1  Will.  4, 
c.  21,  did  not  give  costs  as  of  right  except  in 
cases  where  there  were  pleadings.  [Lord  Eshek, 
M.R. — In  Reg.  v.  Keating  (ubi  sup.)  Fatteson,  J. 
said :  "  Before  this  Act  (1  Will.  4,  c.  21)  costs  were 
not  granted,  except  in  cases  where  there  were 
pleamngs."  LoPES,  L.J. — In  Comer's  Crown 
Practice,  p.  248,  it  is  stated :  "  It  has  been  held 
that,  where  a  rule  has  been  made  absolute  for  a 
prohibition,  the  costs  of  the  rule  cannot  be 
granted  to  the  successful  party  under  1  Will.  4, 
c.  21,  s.  1 ;  as  that  statute  only  applies  to  cases 
where  there  have  been  pleadings  in  prohibition."] 
The  statutes— 8  &  9  Will.  3,  c.  11,  and  1  Will.  4, 
c.  21 — are  repealed  by  sects.  3  and  4  of  the  Statute 
Law  Revision  Act  1883  (46  &  47  Vict.  c.  49),  and 
that  Act  enacts,  by  sect.  6  (c)  that  "  the  enact- 
ments relating  to  Rules  of  Court  contained  in  the 
Supreme  Coui-t  of  Judicature  Act  1875,  and  the 
Acta  amending  it,  shall  be  deemed  to  extend  and 
apply  to  the  matters  contained  in  and  regulated 
by  the  enactments  repealed  by  this  Act."  Under 
the  Judicature  Acts,  the  Rmes  of  the  Supreme 
Court  of  1883  were  made,  and  Oi-der  LXV.  is 
applicable  to  costs  in  prohibition.  Prohibition  is 
not  a  proceeding  on  the  Crown  side  of  the  Queen's 
Bench,  because  a  writ  of  prohibition  might  have 
been,  and  can  now  be,  issued  by  any  of  the  courts. 
Further,  Order  LXVII.,  r.  2,  expressly  provides 
that  Order  LXV.  shall  apply  to  proceedings  in 
prohibition.  [Kay,  L.  J.  referred  to  Re  Milu.  55 
L.  T.  Rep.  N.  S.  465;  34  Ch.  Div.  24.1  The 
Crown  Office  Rules  1886,  rule  300,  provide  that 
Order  LXV.  of  the  Rules  of  the  Supreme  Court 
shall  apply  to  aU  civil  proceedings  on  the  Crown 
side.  The  Supreme  Court  of  Judicature  Act 
1890  (53  &  54  Vict.  c.  44),  sect.  5,  applies  in  this 
case,  because  proceedings  in  prohibition  are  not 
on  the  Crown  side.  If  proceedings  in  prohibition 
were  on  the  Crown  side  the  other  courts  would 
not  have  had  the  jurisdiction  to  issue  writs  of 
prohibition  which  they  undoubtedly  possessed. 
The  fact  tiiat  this  case  is  in  the  Queen's  Bench 
Division  cannot  make  it  a  proceeding  on  the 
Crown  side,  because  the  old  Courts  of  Common 
Pleas  and  Exchequer  are  merged  in  the  Queen's 
Bench  Division.  The  case  of  London  County 
Council  V,  Churchwardens  and  Overseers  of  West 
Ham  (ubi  sup.)  does  not  govern  this  case.  The 
proceedings  m  that  case  were,  in  effect,  in  cer- 
tiorari which  was  undoubtedly  a  proceeding  on 
the  Crown  side.  This  is  not  a  proceeding  on  the 
Crown  side. 

Avory  in  reply. — ^In  Tidd's  Practice,  pp.  945-9, 
it  is  stated  that  "  no  final  costs  were  recoverable 
at  common  law,"  and  prohibition  is  given  as  an 
instance  in  which  costs  were  not  recoverable 
under  the  Statute  of  Gloucester ;  and  it  is  then 
farther  stated  that  under  8  &  9  Will.  3,  c.  11,  costs 
could  only  be  recovered  after  plea  or  demurrer. 
In  Free  v.  Bur^oyne  (6  B.  &  C.  538)  Lord  Ten- 
ter den,   C.J.   said :  "  By  the  common  law  there 


were  no  coats  in  prohibition,  and  therefore,  unless 
they  are  given  m  this  case  by  statute,  none  can 
be  awai'ded  by  the  court."  That  case  went  to 
the  House  of  Lords  (2  Bligh  If.  S.  65),  and  it  wa& 
said  that  "  unless  therefore  it  is  clear  from  the 
Act  of  8  &  9  Will.  3  that  he  is  entitled  to  his 
costs,  they  cannot  be  given."  The  fact  that  a 
writ  of  prohibition  might  be  issued  by  other 
courts  does  not  prevent  proceedings  in  prohibition 
in  the  Queen's  Bench  being  on  ttie  Crown  si^ 
Order  LXVIII.  deals  with  such  proceedings  as 
being  on  the  Crown  side,  and  the  Crown  Office 
Rules  1886  also  deal  with  them  as  proceedings, 
on  the  Crown  aide — ^rules  81  and  82.  Under 
sect.  6  (c)  of  the  Statute  Law  Revision  Act  188S 
rules  as  to  costs  in  prohibition  could  only  be 
made  for  cases  in  wmch  there  were  pleadings 
because  the  statutes  of  Will.  3  and  Will.  4  only 
dealt  with  costs  in  such  cases.  In  Short  and 
Mellor,  on  the  Practice  of  the  Crown  Office,  the 
law  as  to  costs  is  thus  stated :  "  Where  the  appli- 
cation is  made  without  pleadings,  the  order  will 
be  made  absolute  or  discharged.  If  made  absolute 
it  is  not  an  easy  matter  to  atate  with  certainty  the 
practice  as  to  costs.  There  is  no  statute  under 
which  they  can  be  given."  Cur.  adv.  r«lt. 

Jan.  16, 1894.— Lopes,  L.J.— The  Master  of  the 
Rolls  concurs  in  the  judgments  which  we  are 
about  to  deliver.  A  writ  of  prohibition  on  motion 
had  been  granted  by  the  Divisional  Court  against 
the  assessment  sessions.  The  prohibition  was 
granted  with  costs.  There  was  an  appeal  to  this 
court,  and  this  court  affirmed  the  decision  of  the 
Divisional  Court,  but  took  time  to  consider 
whether  the  last-named  court  had  the  power  to 
give  costs.  It  is  contended  that  the  Divisional 
Court  had  no  power  to  give  costs.  If  the 
prohibition  had  been  refused  it  is  admitted, 
and  it  is  clear,  that  there  was  jurisdiction 
to  refuse  the  prohibition  with  costs.  But 
has  the  Divisional  Court  power  to  give  costs 
when  a  prohibition  without  pleadings  is  granted? 
It  is  contended  that  prohibition  is  not  governed 
by  sect.  4  of  the  Judicature  Act  1890,  which  saya 
"  that  nothing  in  this  Act  shall  alter  the  practice 
in  any  criminal  matter  or  in  bankruptcy,  or  in 
the  proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division."  I  will  assume,  if  this  was  a  case 
belonging  to  the  Crown  side  of  the  Queen's 
Bench  Division,  that  it  would  be  covered  by  this 
section,  and  costs  could  not  be  given.  If  it  was  a 
case  of  a  certiorari  I  will  assume  that  this  section 
would  regulate  the  power  to  award  costs  because 
certiorari  belongs  to  the  Crown  side  of  the 
Queen's  Bench  Division.  But  prohibition  was 
not  a  jurisdiction  belonging  any  more  to  the 
Queen's  Bench  than  to  the  other  courts.  Prohi- 
bition might  be  applied  for  and  granted  either 
in  the  Queen's  Bench,  or  the  Exchequer,  or  the 
Common  Pleas.  They  all  had  concuixent  juris- 
diction and  power  to  inhibit  inferior  tribunals. 
Prohibition  too  could  be,  and  was,  granted  by  the 
Court  of  Chancery.  Many  cases  were  cited,  both 
before  and  after  the  passing  of  the  Judicature 
Acts,  where  prohibitions  were  granted  without 
pleadings  both  by  the  Common  Law  Courts  and 
the  Courts  of  Chancery,  and  costs  given.  That  a 
practice  to  grant  costs  had  existed  for  many 
years,  and  had  been  followed  before  and  after  the 
Judicature  Acts,  was  beyond  controversy.  It 
was  objected,  however,  to  these  cases  that  the 
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point  of  want  of  jtirisdiction  was  not  taken ;  but 
the  point  of  want  of  jurisdiction,  in  my  opinion, 
-was  not  taken  because  it  was  felt  it  could  not  be 
snccesafully  maintained.  Other  grounds  were 
suggested  by  Mr.  Danckwerts  in  uis  able  argu- 
ment in  support  of  the  decision  of  the  Divisional 
Court  with  regard  to  the  costs,  which  I  think  it 
unnecessary  to  refer  to.  I  am  satisfied  to  rest 
my  judgment  upon  the  ground  that  the  Coui-ts  of 
Cnanceiy,  Queen's  Bench,  Exchequer,  and  Common 
Pleas  had  formerly  jurisdiction  to  grant  prohibi- 
tion with  costs  when  there  were  no  pleadings,  and 
that  the  same  jurisdiction  is  now  vested  in  the 
High  Court,  and  is  not  touched  by  sect.  4  of  the 
Jadicature  Act  1890.  Such  a  conclusion  is  con- 
sonant with  authority  and  justice,  for  it  is  diffi- 
-colt  to  understand  on  what  principle  a  litigant, 
who  successfully  impeaches  the  junsdiction  of  a 
•court  into  which  his  adversary  has  improperly 
dragged  him,  is  to  be  deprived  of  the  costs  of  a 
proceeding  which  the  conduct  of  his  adversary 
has  rendered  imperatively  necessary.  I  am  of 
opinion,  therefore,  that  the  Divisional  Court  had 
jmis^ction  to  ^e  costs. 

Kat,  L.J.— -The  London  Coxmty  Council  in 
this  case  commenced  proceedings  before  the 
-assessment  sessions  to  dispute  the  totals  of 
«ertain  valuations  for  taxation  and  rating  pur- 
poses. This  Court  of  Appeal  decided  that  they 
had  no  locus  standi  to  raise  the  question  which  they 
had  tried  to  raise,  of  the  improper  valuation  of 
certain  hereditaments,  and  granted  a  prohibition 
against  them  with  costs.  Costs  had  been  given 
-^^st  them  by  the  Divisional  Court  from  which 
the  appeal  was  brought.  A  question  is  now  raised 
whether  that  court  had  jurisdiction  to  order  them 
to  pay  costs  on  granting  the  prohibition  against 
them.  If  the  prohibition  had  been  refused  it  is 
not  disputed  that  the  applicant,  even  though  a 
stianger  to  the  litigation  sought  to  be  prohibited, 
night  be  ordered  to  pay  costs  :  (Lloyd  v.  Jones, 
■mH  »up.)  Sect.  5  of  the"  Judicature  Act  1890 
would  enable  any  judge  of  the  High  Court  to 
^ve  costs  in  such  a  case  as  this.  But  it  is  argued 
that  its  efFect  is  controlled  by  sect.  4  which  pro- 
vides that  nothing  in  the  Act  shall  alter  the 
practice  in  any  criminal  matter,  or  in  bankruptcy, 
■or  in  the  proceedings  on  the  Crown  side  of  the 
Queen's  Stench  Division.  That  was  decided  to 
he  the  effect  of  sect.  4  in  The  London  County 
Council  V.  Churchwardens  of  West  Ham  [ubi 
wp.)  which  was  an  appeal  from  the  Queen's  Bench 
Bivision  on  a  special  case  stated  by  quarter 
sessions  on  an  appeal  against  a  poor  rate.  This, 
it  -was  held,  was  a  proceeding  on  the  Crown  side 
of  the  Queen's  Bench  Division  in  which,  before 
the  Judicature  Act,  it  was  said  there  was  no  power 
to  give  costs,  and  therefore  by  sect.  4  of  the  Act 
of  1890  that  disability  was  continued.  Lord 
Blackburn,  in  Gamett  v.  Bradley  {ubi  sup.),  said : 
"Costs  in  courts  of  common  law  were  not  by 
«ommon  law  at  all,  they  were  entirely  and  abso- 
Intelycreatures  of  statute";  and  it  was  held  in 
the  West  Ham  case  that  there  was  no  statute 
which  enabled  the  court  to  give  costs  in  a  pro- 
<!eeding  on  the  Grown  side  of  the  Queen's  Bench 
Division.  See  also  London  County  Council  v. 
Aitestment  Committee  of  Wooltuich  (1893)  1  Q.  B. 
227).  The  West  Ham  case,  hovrever,  was  treated 
as  a  case  of  certiorari.  This  is  a  case  of  prohibi- 
tion. Prohibition,  it  is  argued,  is  not  a  jurisdic- 
tion peculiar  to  the  Crown  side  of  the  Queen's 


Bench  Division.  Prohibition  vras  granted  by  the 
Court  of  Chancery,  and  by  tne  Courts  of 
Exchequer  and  Common  Pleas.  Those  courts 
bad  power  to  give  costs  when  the  prohibition  was 
granted  against  the  person  whose  proceeding  in 
the  inferior  court  was  prohibited.  Now,  by  the 
Judicature  Act  1873,  s.  16,  the  High  Court  has 
all  the  jurisdiction  capable  of  being  exercised  by 
any  of  those  courts.  This  argument  seems  very 
cogent,  and,  if  accepted,  removes,  at  least  in  the 
case  of  prohibition,  what  seems  to  be  an  anomaly 
in  practice  as  to  costs.  If  a  litigant  commences 
proceedings  in  the  wrong  court  which  has  no 
jurisdiction  to  entertain  them,  the  proper  course 
for  his  opponent  to  take  is  to  apply  to  a  superior 
court  for  a  prohibition.  It  seems  unreasonable 
that  the  defendant  obtaining  a  prohibition  should 
be  unable  to  recover  against  the  wrong  doer  the 
cost  of  the  proceeding.  Several  cases  were 
referred  to  in  which,  where  a  prohibition  was 
granted  without  pleadings,  costs  were  given :  in 
the  Common  Pleas,  B<minson  v.  Emanuel  (ubi 
sttp.),  Quartly  v.  Tinvmins  {ubi  sup.).  Worthing- 
ion  V.  Jeffries  {ubi  sttp.).  These  were  cases 
before  the  Judicature  Act.  Also  since  that 
Act  the  same  practice  was  observed  in  Evans  v. 
Wills  {ubi  sup.),  Wanoick  Canal  Company  v. 
Birmingham  Canal  Company  {ubi  sup.).  Beg.  v. 
Midland  Railway  Company  {ubi  sup.).  Great 
Western  Railway  Company  v.  Midland  Railway 
Company  {vM  sup.).  These  instances  show  what 
the  practice  has  oeen  in  the  Court  of  Chanceiy, 
Common  Fleas,  and  Exchequer,  and  the  only 
observation  that  can  be  made  upon  them  is  that 
there  does  not  seem  to  have  been  any  argument 
upon  the  question  of  costs ;  but  that  may  have 
been  because  the  practice  in  those  courts  was 
indisputable.  The  Court  of  Chancery  has  always 
exercised  a  large  discretionary  jurisdiction  in  this 
matter  of  costs,  as  ia  shown  by  the  cases  of  Jones 
V.  Coxeter  {vM  svp.)  and  Andrews  v.  Barnes  {ubi 
sup.).  If  we  adopt  this  argument,  the  appeal  of 
the  London  County  Council  against  these  costs 
fails.  But  it  is  proper  to  notice  other  points  of 
the  very  careful  and  ingenious  argument  of  Mr. 
Danckwerts.  The  first  point  made  was  as  to  the 
effect  of  1  WUl.  4,  c.  21.  It  is  suggested  that  the 
true  meaning  of  the  statute  was  to  make  the  costs 
follow  the  event  where  there  were  pleadings  in 
prohibition  and  a  judgment  in  the  action  so  con- 
ducted without  any  mention  of  costs  in  the  judg- 
ment, and  to  leave  other  cases  to  the  discretion  of 
the  court  to  give  or  refuse  costs  at  its  pleasure. 
For  this  construction  there  is  some  authority  in 
the  case  of  Wallace  v.  AUen  {ubi  sup.).  Another 
argument  was  that,  whatever  might  be  the  effect 
of  1  Will.  4,  c.  21,  that  statute,  as  well  as  the 
previous  Act  8  &  9  Will.  3,  c.  11,  s.  3,  were  repealed 
by  46  &  47  Vict.,  c.  49,  ss.  3  and  4,  and  sect.  6  (c)  of 
that  Act  gave  power  to  deal  with  costs  in  pro- 
hibition by  rules  of  court.  Subsequently  the 
Crovm  Office  Rules  1886  were  made.    Rule  300 

grovides  that  Order  LXV.  of  the  Rules  of  the 
upi-eme  Court  1883  (Costs)  shall,  as  far  as  it  is 
applicable,  apply  to  all  civil  proceedings  on  thef 
Crown  side.  Rules  81  and  82  relate  to  applications 
for  a  writ  of  prohibition  on  the  Crown  side,  which 
are  to  be  by  motion  to  a  divisional  court  in 
criminal  cases  and  to  a  judge  at  chambers  in  civil 
cases.  Then  it  is  pointed  out  that  Order  LXVIII.  of 
the  Gfeneral  Orders  makes  Order  LXV.  applicable 
to  the  Crown  side  of  the  Queen's  Bench  Division. 
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But  it  was  decided  in  Be  Mills  (ubi  $up.)  that  this 
order  vrae  not  intended  to  confer  jurisdiction  as  to 
costs  which  did  not  exist  before.  For  this  reason 
the  Judicature  Act  1890  was  passed,  sect.  5  of 
which  embodies  the  terms  of  order  65,  and  no 
doubt  enlarges  the  jurisdiction ;  but  sect.  4 
restricts  the  operation  by  excepting  the  Crown 
side  of  the  Queen's  Bench  Division.  I  have  come 
to  the  conclusion  that  the  High  Court,  in  cases  of 
prohibition,  which  is  not  a  jurisdiction  peculiar 
to  the  Crown  side  of  the  Queen's  Bench,  has  all 
the  jurisdiction  as  to  costs  formerly  exercised  by 
the  Courts  of  Chancery,  Common  Pleas,  and 
Exchequer,  and  that  as  these  last  mentioned 
courts  seemed  to  have  had  and  exercised  juris- 
diction to  give  coats  against  the  defendant  when 
granting  a  prohibition,  the  High  Court  now  has  a 
Eke  jurisdiction.  It  is  not  therefore  necessary  to 
consider  the  decision  in  Wallcuie  v.  Allen  {ubi  sup.), 
from  which  I  should  not  dissent  without  careful 
examination.  Appeal  dismissed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitors  for  the  respondents,  Caprons,  Dalton, 
Hitehins,  and  Brabant. 


Jan.  15  and  Feb.  2. 
(Before   Lord   Halsbubt,   Lopes 
Da  VET,  L.JJ.) 

Fabquhabbon  r.  Moboan.  (a) 


and 


APPEAL    FBOM    the    QTTEEN's  BENCH  DIVISION. 
Prohibition —  Want  of  jurisdiction  apparent  upon 
face  of  proceedings — Consent  to  jurisdiction  by 
applicant — Discretion  of  Superior  Court. 

Where  the  want  of  jurisdiction  is  apparent  upon 
the  face  of  the  proceedings  the  grant  of  awnt  of 

frohibition  is  ^course,  and  the  applicant  cannot 
e  precluded  by  any  consent  or  acquiescence. 
By  a  lease  it  was  provided  that  all  the  provisions 
as  to  procedure  contained  in  sects.  7-28  of  the 
Agricultural  Holdings  Act  1883  should  be  applic- 
able to  all  claims  for  compensation  under  the 
lease.  The  tenant  having  claimed  compensation 
in  respect  of  matters  which  were,  and  also  in 
respect  of  matters  which  were  not,  the  subject  of 
compensation  under  the  Act,  an  arbitrator  made 
an  award  giving  the  tenant  compensation  in 
respect  of  claim*  within  the  Act  and  also  in 
respect  of  claims  not  within  the  Act,  specifying 
the  several  matters  in  respect  of  which  compensa- 
tion was  awarded.  The  tenant  applied  for  and 
obtained  an  order  from  the  County  Court  to 
enforce  the  whole  award  under  sect.  24  of  the  Act. 
The  landlord,  who  had  acquiesced  in  the  exercise 
of  jurisdiction  by  the  County  Court,  applied  for 
a  writ  of  prohibition  against  the  enforcing  of  the 
award  under  sect.  24  of  the  Act,  which  was 
refused  as  a  matter  of  discretion  by  the  Queen's 
Bench  Division. 
Held,  that,  as  the  want  of  jurisdiction  was  apparent 
upon  the  face  of  the  award  in  respect  of  the  clairns 
which  were  not  within  the  Agricultural  Holdings 
Act  1883,  the  writ  of  prohibition  must  be  granted 
against  enforcing  that  part  of  the  award  under 
sect.  24  of  the  Act. 

This  was  an  appeal  by  H.  R.  Farquharson  from 
an  order  of  tne  Divisional  Court  (Charles  and 

(«)  Beported  by  J.  H.  Williaus,  Esq.,  Burrister-at-Law. 


Wright,  J  J.)  discharging  a  rule  nisi  for  a  writ  of 
prohibition  to  the  County  Court  of  Dorset- 
shire. 

The  appellant  Farquharson  let  to  the  respcm- 
dent,  Morgan,  a  farm  oy  a  lease,  in  which  it  was 
provided  that  the  clauses  of  the  Agricultural 
Holdings  Act  1883  relating  to  "  procedure,"  and 
contained  in  sects.  7-28  inclusive,  should  apply  as 
well  to  any  claims  of  the  outgoing  tenant  for 
allowance  or  compensation  to  be  made  under  the 
provisions  of  the  lease  as  to  any  claim  under  the 
Agricultural  Holdings  Act. 

The  lease  provided  for  certain  allowances  and 
compensation  being  made  to  the  outgoing  tenant 
at  the  expiration  of  the  lease  in  respect  of  various 
matters  which  were  not  the  subject  of  allowance 
or  compensation  under  the  Act. 

The  lease  was  determined  on  the  25th  March 
1891,  and  Morgan  claimed  allowances  and  com- 
pensation in  respect  of  matters  within  the  Agri- 
cultural Holdings  Act,  and  in  respect  of  matters 
not  within  that  Act.  These  claims  were  referred 
to  arbitration  and  an  award  was  made. 

Morgan  made  an  application  to  the  Counij 
Court  to  enforce  the  award  under  sect.  24  of  tl^ 
Agi'icultural  Holdings  Act.  It  was  apparent 
that  the  award  was  bad  because  it  awarded  a 
lump  sum  in  respect  of  all  claims,  and  by  con- 
sent of  both  parties  it  was  remitted  to  the 
umpire. 

An  amended  award  was  made  which  on  its  face 
showed  the  matters  in  respect  of  which  the  sums 
thereby  awarded  to  Morgan  were  given.  Some  of 
these  sums  were  awarded  in  respect  of  matters 
within  the  Act,  and  some  in  respect  of  matters 
not  within  the  Act. 

Farquharson  appealed  to  the  County  Court 
against  this  amended  award,  and  his  appeal  was 
dismissed.  He  thereupon  appealed  to  the  Queen's 
Bench  Division  when  the  matter  was  remitted  to 
the  County  Court  to  be  reheaa-d. 

Upon  the  rehearing  in  the  County  Court  the 
award  was  wholly  affirmed,  and  Morgan  subse- 
quently applied  for  an  order  enforcing  the  whole 
award  under  sect.  24  of  the  Agricultural  Holdings 
Act.  The  County  Court  judge  made  an  order  to 
that  effect. 

The  A^cultural  Holdings  (England)  Act  188S 
(46  &  47  Vict.  c.  61  )  provides  (sect.  1)  that  a 
tenant  shall  be  entitled  to  compensation  in  re- 
spect of  the  improvements  specified  in  the  first 
schedule  thereto ;  that  the  amount  of  compensa- 
tion shall,  in  default  of  agreement,  be  settled  by 
arbitration  as  therein  provided  (sects  8-17) ;  that 
the  award  shall  specify  the  several  matters  in 
respect  of  which  compensation  is  awarded  (sect. 
19) ;  and  that  where  the  sum  claimed  exceeds 
lOOJ.  either  party  may  appeal  to  the  County 
Court  (sect.  23).  Then  it  is  provided  by  sect  24 
that. 

Where  any  money  agreed,  or  awarded,  or  ordered  oa 
appeal  to  be  paid  for  compennation,  coats,  or  otberwin, 
is  not  paid  wiihin  foarteen  days  after  the  time  when  it 
i^  agreed,  or  awarded,  or  ordered  to  be  paid,  it  Bhallb* 
recoverable  npon  order  made  by  the  jndge  of  the  CoDnty 
Conrt,  as  money  ordered  by  a  County  Court  under  it* 
ordinary  jnrisdiotion  to  be  paid  is  recoverable. 

Farquharson  then  applied  for  and  obtained* 
rule  nisi  for  a  prohibition  to  the  County  Court 
against  enforcing  the  award  under  sect.  24  of  the 
Act.  Upon  argument  this  rule  was  discharged  by 
a  divisional  court  (Charles  and  Wright,  JJ.)  up(» 
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tiie  gronnd  that,  under  the  circumstances,  the 
court  had  a  discretion  to  refuse  the  prohibition. 

Farquharson  appealed. 

Danekwerts  for  the  appellant. — As  to  that  part 
of  the  award  which  relates  to  matters  not  within 
tte  Agricnlttiral  Holdings  Act  1883  the  County 
Court  had  no  jurisdiction  at  all.  Parties  cannot 
bj  consent  or  agreement  give  an  inferior  court 

C"  diction  which  it  does  not  otherwise  possess. 
is  recognised  by  sect.  67  of  the  County 
Courta  Act  1888,  which  provides  that  in  certain 
specified  cases  jurisdiction  may  be  given  by  con- 
sent. Such  a  case  as  this  is  not  within  that 
section.  Except  in  cases  within  that  section 
jurisdiction  cannot  be  given  to  a  County  Court  b^ 
consent  or  agreement.  The  cases  in  which  prohi- 
bition has  been  refused  upon  the  ground  that  the 
applicant  has  waived  his  right  to  object  to  the 
jurisdiction,  are  cases  in  which  there  were  mere 
irregularities  or  in  which  the  want  of  jurisdiction 
depeaded  upon  some  fact  which  was  not  apparent 
npon  the  face  of  the  proceedings  : 

Mayor  of  London  v.  Cox,  L.  Bep.  2  H.  L.  2S0 ; 

Broad  v.  Perkint,  fiO  L.  T.  Bep.  N.  S.  8 ;  21  Q.  B. 
Div.  533. 
In  this  case  the  want  of  jnris<Uction  is  apparent 
upon  the  face  of  the  proceedings,  because  it 
appears  on  the  award  that  some  of  the  matters  are 
not  within  the  Agricultural  Holdings  Act,  and 
the  County  Court  has,  therefore,  no  jurisdiction  to 
enforce  that  part  of  the  award.  Where  the  want 
of  jorisdiotion  appears  on  the  face  of  the  proceed- 
ings the  applicant  is  entitled  to  a  prohibition,  and 
the  matter  is  not  discretionary : 

Worthington  T.  Jeffriei,  32  L.  T.  Bep.  N.  S.  606 ; 
LEep.  lOC.P  379; 

Jonet  ▼.  Jame*,  19  L.  J.  257,  Q.  B. 

Moufiet  T.  Washburn,  54  L.  T.  Bep.  N.  S.  16. 

A.  ClaveU  Salter  tor  the  respondent. — ^Assuming 
that  there  was  an  excess  of  jurisdiction  in  this 
case,  yet  the  granting  of  a  writ  of  prohibition  is  a 
matter  of  discretion,  and  under  the  circumstances 
of  this  case  a  prohibition  ought  to  be  refused.  A 
party  may  by  his  conduct  preclude  himself  from 
applying  for  a  prohibition  in  any  ca49e : 

Broad  v.  Perkint  (uhi  np.). 
The  Divisional  Court  has  rightly  held  in  this  case 
tiiat  the  applicant  had  precluded  himseU  from 
applying  for  a  prohibition,  and  has  rightly  exer- 
cued  its  discretion  by  refusing  to  grant  a  prohibi- 
tion. [Lord  Haxsbuet. — If  an  applicant  can  pre- 
clade  himself  from  obtaining  a  proiiibition  in  such 
a  case  as  this  we  think  that  this  applicant  has 
done  so.]  A  party  can  in  any  case  by  his  con- 
duct preclude  himself  from  applying  for  a  prohibi- 
tion, and  make  it  a  matter  of  discretion  whether 
the  writ  is  granted  or  not : 

Denton  v.  Marthall,  1  H.  &  C.  654. 

Daadcrcerts  in  reply. — A  Superior  Court  inter- 
feres by  granting  a  prohibition,  because  there  has 
been  a  usurpation  of  judicial  functions,  and  no 
<!0ii8ent  or  acquiescence  can  aSect  that  reason. 
The  court  is  bound  to  interfere  when  the  excess  of 
jurisdiction  appears  upon  the  face  of  the  pro- 

'^'^"^  Cur.  adv.  vuU. 

Lord  Halsbttbt. — ^lo  this  case,  with  every 
diqiNMition  to  decline  to  interfere  with  the 
eonne  of  litigation,  and  with  a  strong  desire  to 
preTent  a  persistent  litigant  from  proceeding 
ioither,  and  with  the  conviction  that,  if  it  is  pos- 


sible for  a  person  to  render  himself  incapable  of 
applying  for  a  prohibition,  this  applicant  has  done 
BO,  I  have  striven  to  see  whether  we  could  not 
refuse  this  application,  but  I  am  constrained  to  say 
that  the  writ  of  prohibition  must  issue,  so  far  as 
the  application  relates  to  any  claim  which  is  out- 
side of  the  Agricultural  Holdings  Act  1883.  It 
has  long  since  been  held  that  where  the  objection, 
to  the  jurisdiction  of  an  inferior  court  appears 
npon  the  face  of  the  record  it  is  immaterial  how 
the  matter  is  brought  before  the  Superior  Court, 
for  the  Superior  Court  must  interfere  to  protect 
the  prerogative  of  the  Crown  by  prohibiting  the 
inferior  court  from  exceeding  its  jurisdiction. 
That  is  to  say,  where  the  want  of  jurisdiction 
appears  upon  the  libel,  as  in  an  ecclesiastical 
court,  or  upon  the  face  of  the  record,  and  does  not 
depend  upon  a  mere  matter  of  fact,  and  a  cause 
is  entertamed  by  an  inferior  court  which  is  clearly 
beyond  its  jurisdiction,  no  consent  of  parties  wiU 
justify  the  Superior  Court  in  refusing  a  prohibition. 
Looking,  then,  at  the  present  case  and  at  what 
appears  upon  the  face  of  the  record,  and  con> 
sidering  the  provisions  of  the  Agricultural  Hold- 
ings Act  1^3,  and  what  has  been  done  in  the 
County  Court,  it  is  impossible  to  doubt  that  the 
County  Court  judge,  in  seeking  to  give  execution 
under  the  Agricultural  Holdings  Act  in  respect 
of  the  matters  which  were  outside  of  that  A  cl;, 
was  exceeding  his  jurisdiction.  The  things  in 
respect  of  which  there  is  jurisdiction  under  the 
Agricultural  Holdings  Act  are  set  out  in  that 
Act,  and  by  sect.  24,  the  County  Court  judge  may 
order  the  compensation  awarded  in  respect  of 
those  things  to  be  recovered  in  the  same  way  as 
money  ordered  by  a  County  Court  under  its  ordi- 
nary jurisdiction  to  be  paid  is  recoverable.  In 
this  case,  therefore,  the  position  is  this,  that  the 
parties  seek  to  give  the  judge  jurisdiction  to  put 
the  powers  of  the  court  as  to  execution  into  force 
in  respect  of  other  matters  which  are  not  within 
the  Act.  Under  these  circumstances  I  repeat 
that  I  am  unable  to  resist  the  conclusion  that  the 
writ  of  prohibition  must  issue  ;  but  considering 
the  course  which  this  litigation  has  taken,  I  think 
that  the  appellant  should  have  no  coats,  except  in 
this  court. 

LoPBS,  L.J. — This  case  raises  the  much-vexed 
question  whether  the  grant  of  prohibition  is  dis- 
ci«tionary,  or  whether  it  is  demandable  of  right.  It 
seems  to  me  that  there  has  always  been  recognised 
a  distinction  between  what  I  will  call  a  latent  want 
of  jurisdiction,  e.g.,  something  becoming  manifest 
in  the  course  of  the  proceedings,  and  what  I  will 
call  a  patent  want  of  jurisdiction,  e.g.,  a  want  of 
jurisdiction  apparent  on  the  face  of  the  proceed- 
ings. Whilst  in  cases  of  latent  want  of  jurisdic- 
tion there  has  always  been  a  great  conflict  of  judi- 
cial opinion  as  to  whether  the  grant  of  the  writ 
was  discretionary  or  not,  the  authorities  seem 
unanimous  in  deciding  that  where  the  want  of 

i'urisdiction  is  patent  the  grant  of  the  writ  of  pro- 
ibition  is  of  course.  Lord  Mansfield,  in  Buggin 
V.  Burnett  (4  Burr.  2037),  held,  that  the  court 
was  not  bound  to  grant  a  prohibition  to  a  party 
who  bad  acquiesced  in  the  proceedings  of  the  court 
below,  except  where  the  absence  of  jurisdiction 
was  apparent  on  the  face  of  the  proceedings.  In 
Bodenham  v.  RicketU  (6  N.  &  M.  176)  Lord 
Denman  laid  down  the  rule  in  the  same  terms  as 
Lord  Mansfield,  and,  about  the  same  time,  the 
same  rule  was  adopted  in  a  considered  judgment 
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of  the  Court  of  Queen's  Bench  in  Yatet  v.  Palmer 
(6  Dowl.  &  Lowndes,  288).  In  the  elaboiute  opinion 
of  the  judges,  delivered  by  Willes,  J.  to  the  House 
of  Lords  in  Mayor  of  London  v.  Cox  [ubi  sup.),  it 
is  said  "that  upon  application  being  made  in 
proper  time  upon  sufficient  materials  by  a  party 
who  has  not  by  misconduct  or  laches  lost  his 
right,  its  grant  or  refusal  is  not  in  the  mere  dis- 
cretion of  the  court  " ;  and  at  page  283  of  the  same 
case  it  is  said :  "  where  the  defect  is  not  apparent, 
and  depends  on  some  fact  in  the  knowledge  of  the 
applicant  which  he  had  an  opportunity  of  bringing 
forward  in  the  court  below,  and  he  has  thought 
proper,  without  excuse,  to  allow  that  court  to 
proceed  to  judgment  without  setting  up  the  objec- 
tion, and  without  moving  for  a  prohibition  in  the 
first  instance,  although  it  should  seem  that  the 
jurisdiction  to  grant  a  prohibition  in  respect  of 
the  right  of  the  Crown  is  not  taken  'away,  for 
mere  acquiescence  does  not  give  jurisdiction 
iKnowles  v.  Holden,  24  L.  J.  223,  Ex.) ;  yet,  con- 
sidering the  conduct  of  the  applicant,  the  impor- 
tance of  making  an  end  of  litigation,  and  that  the 
writ,  though  of  right,  is  not  of  course,  the  court 
would  decline  to  interpose  except  perhaps  upon 
cm  irresistible  case,  and  an  excuse  for  the  delay, 
fluch  as  disability,  malpractice,  or  matter  newly 
come  to  the  knowledge  of  the  applicant."  It  was 
held  in  this  case,  that  the  writ  was  not  of  course, 
inasmuch  as  there  might  be  circumstances  which 
would  justify  the  court  in  refusing  it,  such  as 
undue  delay,  insufficient  materials,  or  misconduct, 
or  laches  by  the  party  applying  for  it ;  but  there 
is  nothing  in  the  case  contravening  the  rule  I  have 
mentioned  where  the  absence  of  jurisdiction  is 
apparent  on  the  face  of  the  proceedings ;  in  fact 
there  is  an  express  exception  of  such  cases.  In 
1888,  in  a  case  of  Broad  v.  Perkins  (ubi  tap.),  the 
-question  whether  in  the  circumstances  of  that  case 
the  court  had  any  jurisdiction  to  refuse  a  writ  of 
prohibition  was  directed  to  be  argued  before  the 
full  Court  of  Appeal,  and  Lord  Esher,  M.B., 
•delivering  the  judgment  of  the  full  court,  repeated 
the  opinion  of  Willes,  J.  in  the  Mayor  of  London 
ivM  sup.),  which  I  have  above  cited.  The  result 
of  the  authorities  appears  to  me  to  be  this,  that 
the  granting  of  a  prohibition  is  not  an  absolute 
right  in  every  case  where  an  inferior  tribunal 
exceeds  its  jurisdiction,  and  that  where  the  absence 
or  excess  of  jurisdiction  is  not  apparent  upon  the 
faoe  of  the  proceedings,  it  is  discretionary  with 
the  court  to  decide  whether  the  party  applying  has 
not,  by  laches  or  misconduct,  lost  his  right  to  the 
writ  to  which  under  other  circumstances  he  would 
be  entitled.  The  reason  why,  notwithstanding 
such  acquiescence,  a  prohibition  is  granted  where 
the  want  of  jurisdiction  is  apparent  on  the  face  of 
the  proceedings  is  explained  by  Lord  Denman 
(6  N.  &  M.  176)  to  be  for  the  sake  of  the  public, 
because  "  the  case  might  be  a  precedent  if  allowed 
to  stand  without  impeachment " ;  and  I  would  add 
for  myself,  because  it  is  a  want  of  jurisdiction  of 
which  the  court  is  informed  by  the  proceedings 
before  it,  and  which  the  judge  should  have 
observed,  and  a  point  which  he  should  himself 
have  taken.  Now,  if  it  were  possible  for  him  to  do 
so,  it  is  abundantly  clear  that  Mr.  Farquharson 
has  by  his  conduct  precluded  himself  from  claim- 
ing the  interposition  of  the  court  in  his  favour. 
That  he  has  acquiesced  in  the  proceedings  is 
beyond  dispute.  I  cannot  imagine  a  stronger  case 
of  acquiescence.    But  I  am  of  opinion  that  the 


award  on  the  face  of  it  discloses  a  want  of  juris- 
diction. It  contains  and  deals  with  matters  which 
are  not  the  subject  of  the  Agricultural  Holding 
Act,  matters  outside  that  Act  and  which  cannot 
be  enforced  under  the  24th  section  of  that  Act. 
In  such  circumstances  most  reluctantly  I  am  com- 
pelled to  hold  that  the  writ  of  prohibition  must 
issue,  and  that  this  appeal  must  be  allowed. 

Davet,  L.J. — There  are  two  principles  which 
are  engrained  in  our  law.  One  is  that  parties 
cannot  by  contract  oust  the  jurisdiction  of  the 
Queen's  courts.  This  has  been  somewhat  modified 
by  the  power  given  to  the  court  by  sect.  11  of  the 
Common  Law  Pi-ocedure  Act  1854  (now  sect.  4  of 
the  Arbitration  Act  1889),  to  give  effect  to  an 
agreement  to  refer  disputes  to  arbitration  subject 
to  certain  well  known  conditions ;  but,  subject  to 
this  power,  it  is  no  defence  to  an  action  to  allege 
that  the  parties  have  agreed  to  refer  the  question 
in  dispute  to  arbitration,  or  to  provide  for  its 
settlement  in  some  other  mode.  The  other  prin- 
ciple is  correlative  to  the  first — that  the  parties 
cannot  by  agreement  confer  upon  any  court  or 
judge  a  coercive  jurisdiction  which  the  court  or 
judge  does  not  by  law  possess.  To  do  so  would 
be  an  usurpation  of  the  prerogative  of  the  Crown, 
and  it  has  always  been  the  policy  of  our  law,  as  a 
question  of  public  order,  to  keep  inferior  courts 
strictly  within  their  proper  sphere  of  jurisdiction : 
{Worthington  v.  Jeffries,  ubi  sup.).  It  follows 
that  a  party,  notwithstanding  t3iat  he  has  con- 
tracted to  have  the  dispute  decided,  or  a  decision 
in  the  matter  enforced,  by  a  court  not  possessing 
by  law  jurisdiction,  may  refuse  to  be  bound  by 
his  contract  and  object  to  the  jurisdiction,  subjedi 
to  the  provisions  embodied  in  the  Arbitration  Act 
1889  so  far  as  applicable.  It  also  follows  that 
you  cannot  give  jurisdiction  by  acquiescence. 
These  principles  are  so  well  known  that  they 
need  no  illustration  from  decided  cases  or  other 
authority.  In  the  present  caae  Mr.  Farquharson, 
the  applicant  for  a  prohibition,  has  contracted  by 
the  lease  of  the  29tn  Nov.  1888,  that  the  clauses 
of  the  Agricultural  Holdings  (England)  Act  1883, 
relating  to  proceedure,  and  contained  in  sects.  7 
to  28  (both  inclusive),  shall  apply  as  well  to  any 
claims  of  the  outgoing  tenant  for  allowance  or 
compensation  to  be  made  under  the  pi-ovisions  of 
the  lease  as  to  any  claim  under  the  said  Act 
The  lease  makes  provision  for  certain  allowances 
and  compensation  being  made  to  an  outgoing 
tenant  at  the  expiration  of  the  lease  as  to  various 
matters  which  are  not  the  subjects  of  aUowance 
or  compensation  under  the  Act.  An  amended 
award  has  been  made  dealing  as  well  with 
matters  which  are  properly  subjects  of  allowance 
or  compensation  under  the  Act  as  with  matters 
in  respect  of  which  allowance  or  compensation 
can  only  be  claimed  under  the  provisions  of  the 
lease ;  and  the  amended  award  on  the  face  of  it 
shows  the  matters  in  respect  of  which  the  sums 
thereby  awarded  are  given.  On  the  24th  Sepi 
1893  the  present  respondent,  Morgan,  made  as 
application  to  the  County  Court  to  enforce  the 
award,  and  the  learned  judge,  though  he  had 
doubts  whether  he  had  jurisdiction,  made  an 
order  to  that  effect.  The  present  applicant  and 
appellant  applied  to  the  High  Court  for  a  prohi- 
bition against  the  County  Court  enforcing  the 
award  or  proceeding  further  with  the  application. 
A  Divisional  Court  has  dismissed  that  application 
on  the  grounds  that  under  the  drcumstaiices  the 
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court  had  a,  discretion  to  refuse  the  prohibition 
on  the  application  of  the  present  appellant.  The 
jurisdiction  of  the  Conn^  Court  in  the  matter  is 
statatozy,  and  is  conferred  by  the  Agricultural 
Holdings  Act.  Sect.  24  of  that  Act  is  in  the 
following  terms :  "  When  any  money  agreed  or 
awarded  or  ordered  on  appeal  to  be  paid  tor  com- 
pensation, costs,  or  otherwise,  is  not  paid  within 
fourteen  days  after  the  time  when  it  is  agreed  or 
awarded  or  ordered  to  be  paid,  it  shall  be  recover- 
able upon  order  made  by  the  judge  of  the  Coimty 
Court,  as  money  ordered  by  a  County  Court 
under  its  ordinary  jurisdiction  to  be  paid  is 
Tecoverable."  It  is  obvious  that  this  section  only 
applies  to  money  agreed,  or  awarded,  or  ordered 
on  appeal,  to  be  paid  in  respect  of  matters  within 
the  Ajct,  and  gives  no  jurisdiction  over  awards  as 
to  other  matters  made  pursuant  to  a  contractual 
gabmission  or  with  the  consent  of  parties.  Indeed 
it  was  not,  and  could  not  be,  denied  that,  so  far  as 
the  award  related  to  matters  outside  the  Act,  the 
County  Coart  judge  had  no  jurisdiction  to  enforce 
the  award,  and  uie  appellant  was  prima  facie 
entitled  to  the  prohibition.  But  it  was  argued 
that  the  granting  of  a  prohibition  is  discretionary, 
and  that  the  applicant  was  estopped  or  precluded 
by  his  conduct  from  claiming  a  prohibition. 
Keliance  was  placed  on  a  well-known  passage  in 
the  judgment  of  Willes,  J.  in  Mayor  of  London  v. 
Cox  (uW  sup.),  which  has  been  cited  by  Lopes, 
LJ.  This  passage  has  been  adopted  by  the  full 
Court  of  Appeal  as  a  correct  statement  oi  the  law, 
in  Broad  v.  Perkins  (vbi  sup.).  It  will,  however, 
be  observed  that  the  learned  judge's  statement  is 
confined  to  cases  where  the  defect  is  not  apparent, 
and  depends  upon  some  fact  in  the  knowledge  of 
the  applicant  which  he  might  have  brought 
forward  in  the  court  below,  hut  has  kept  back 
without  excuse,  i.e.,  where  the  applicant  has  been 

ety  of  some  misconduct  in  the  proceedings,  and 
in  a  sense  misled  the  court.  To  the  same 
effect  is  Lord  Mansfield's  judgment  in  Buggin  v. 
Burnett  («W  eup.),  where  he  says  :  "  If  it  appears 
npon  the  face  of  the  proceedings  that  the  court 
below  had  no  jurisdiction,  a  prohibition  may  be 
issued  at  any  time  either  before  or  after  sentence, 
because  aU  is  a  nullity ;  it  is  coram  nan  judice. 
But  where  it  does  not  appear  upon  the  face  of  the 
proceedings,  if  the  defendant  below  will  lie  by  or 
suffer  that  court  to  go  on  xmder  an  apparent 
jurisdiction,  as  npon  a  contract  made  at  sea,  it 
would  be  unreasonable  that  this  party,  who,  when 
defendant  below,  has  thus  lain  by  and  concealed 
from  the  court  below  a  collateral  matter,  should 
come  hither  after  sentence  against  him  there,  and 
RQggest  that  collateral  matter  as  a  cause  of  pro- 
MEition,  and  obtain  a  prohibition  upon  it,  after 
all  this  acquiescence  in  the  jurisdiction  of  the 
court  below."  This  passage  was  quoted  by  Parke, 
B.  in  BoberU  v.  Humhy  (.3  M.  &  W.  120),  in  which 
case  the  court  granted  a  prohibition  at  the 
instance  of  a  party  to  the  proceedings  in  a  case 
where  the  want  of  jurisdiction  applied  on  the 
face  of  the  proceedings  even  after  execution  in 
the  inferior  court.  The  reason  of  the  distinction 
between  cases  in  which  the  excess  of  jurisiUction 
appears  on  the  face  of  the  proceedings,  and  where 
it  does  not  so  appeal-,  is  explained  by  Coleridge, 
J.  in  Martden  v.  WardU  (3  E.  &  B.  695,  701). 
The  learned  judge  is  there  evidently  contrasting 
cases  where  uie  excess  of  jurisdiction  depends  on 
the  eridence  of  the  complainant  with  the  cases  in 


which  it  is  apparent  on  the  face  of  the  proceed- 
ings. In  the  County  Court  it  is  true  there  is  no 
record  strictly  speaking,  bnt  the  distinction  does 
not,  I  think,  depend  on  the  existence  of  a  formal 
record,  but  is  one  of  substance,  whether  the  defect 
is  apparent  or  depends  on  evidence.  In  the 
present  case  the  jurisdiction  invoked  is  the 
creation  of  a  statute  not  even  conferring  jurisdic- 
tion in  general  terms,  but  confined  to  a  particular 
defined  subject-matter.  The  first  question  which 
a  judge  has  to  ask  himself,  when  he  is  invited  to 
exercise  a  limited  statutory  jurisdiction  is, 
whether  the  case  falls  within  the  defined  ambit 
of  the  statute,  and  it  is  his  duty  to  decline  to 
make  an  order  as  judge  if  and  so  fai'  as  the 
matter  is  outside  the  jurisdiction,  and,  if  he  does 
not  do  so,  he  may  (if  a  judge  of  an  inferior  court) 
be  restrained  by  prohibition.  In  the  present  case 
the  limits  of  the  jurisdiction  appeared  on  the  face 
of  the  statute,  and  the  fact  of  the  excess  appeared 
on  the  face  of  the  amended  award  which  the  court 
was  asked  to  enforce.  I  am  therefore  of  opinion 
that  the  appellant  is  not  precluded  from  relying 
on  the  excess  of  jurisdiction  in  the  County  Court 
either  by  his  covenant  in  the  lease  or  by  the 
pj-evious  proceedings  in  relation  to  the  award.  In 
Jones  V.  James  {ubi  sup.),  which  was  cited  on 
behalf  of  the  respondent,  it  is  to  be  observed  that 
it  was  doubtful  whether  the  court  had  exceeded 
its  jurisdiction,  and  Erie,  J.  seems  to  have  treated 
the  matter  as  an  irregularity  in  practice  which 
might  be  cured  by  the  defendants'  waiver ;  and 
the  case  of  Mouflet  v.  Washhum  (u5i  sup.)  seems 
to  have  been  a  case  of  the  same  character :  (see 
Jones  V.  Owen,  5  Dow.  &  Lowndes,  669.)  The 
summons  asks  for  a  prohibition  against  the 
County  Court  judge  enforcing  the  whole  award, 
but  at  the  bar  the  learned  counsel  for  the  appel- 
lant limited  the  prohibition  asked  for  to  so  much 
of  the  award  as  dealt  with  matters  outside  the 
Agricultm-al  Holdings  Act.  Although  I  think 
that  the  appellant  is  not  precluded  from  asking 
for  a  prohibition,  yet  he  is  doing  so  in  breach  of 
his  contract,  and  1  think  there  should  be  no  costs 
in  the  court  below,  but  the  appellant  should  have 
the  costs  of  the  appeal.  Appeal  aUoioed. 

Solicitors  for  the  appellant.  Boiceliffes,  Bawle, 
and  Co.,  for  /.  Trevor  bavies,  Sherborne. 

Solicitors  for  the  respondent,  Field,  Boscoe,  and 
Co.,  for  Brennand,  Blandford. 


Jan.  29  and  Feb.  2. 

(Before   Lord   Halsbubt,  Lopes   and 

Davbt,  L.JJ.) 

Be  Ak  Abbitbation  between  Keighlet, 
Mazted,  and  Co.  and  Bbtan,  Dubant,  and 
Co.  (No.  2).  (a) 

appeal  pboh  the  queen's  bench  division. 

Sale  of  goods — Sale  of  wheat  to  be  shipped — 
"  3000  tons,  10  per  cent,  more  or  less  " — Option 
of  vendors  to  ship  more  or  less — Payment  by  cash 
against  bill  of  lading — Tender  of  bill  of  lading 
for  3800  tons — Refusal  to  accept. 

By  a  contract  in  writing  K.  bought  from  B. 
"  about  3000  tons  of  wheat  (10  per  cent,  mxn-e  or 
less)  to  he  shipped  by   steamer'"  from    India, 

(a)  Bepoited  by  J.  H.  Willums,  Eaq.,  Bunatar^t-Law. 
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payment  to  be  made  by  cash  in  London  within 
teven  days  from  delivery  of  invoice  in  exchange 
for  bill  or  bills  of  lading.  In  the  contract  there 
W08  the  following  clause  :  "  Sellers  have  option 
of  shipping  less  than  the  minimum,  quantity,  in 
which  ease  the  price  of  the  quantity  short  shipped 
of  the  medium  quantity  will  be  settled  at  the 
value  of  the  day  of  the  appropriation.  Sellers 
can  also  exceed  the  maximum  quantity,  in  which 
ease  the  excess  over  the  tnedium  quantity  wiU 
remain  for  their  accotmt." 
B.  informed  K.  that  3800  tons  had  been  shipped  on 
the  Bombay,  and  that  he  appropriated  3000  Urns 
of  that  shipment  to  the  contact  with  K.,  and  he 
svhsequently  sent  K.  an  invoice  for  3000  tons  ex 
Bombay.  The  bills  of  lading  of  the  3800  tons 
were  two  for  1750  tons  each  and  two  for  250  tons 
each.  K.  offered  to  deliver  to  B.  either  all  the 
hiUs  of  lading  or  ttoo  for  1750  tons  each,  but  B. 
refused  to  accept  the  tender  or  to  pay  any  part 
of  the  price. 
Held  {affirming  the  decision  of  the  Queen's  Bench 
Division),  that  the  buyers  were  entitled  to 
delivery  of  a  biU  or  HUs  of  lading  for  the  amount 
of  wheat  which  they  had  bought,  and  were 
entitled  to  refuse  the  tender  made  by  the  sellers. 
This  was  an  appeal  hj  Bryan,  Durant,  and  Co. 
from  an  order  or  the  Diviaional  Court  (Wills  and 
Wright,  JJ.)  upon  a  special  case  stated  by 
arbitrators. 

The  appellants,  Messrs.  Bryan,  Durant,  and  Co. 
sold  to  the  respondents,  Messrs.  Keighley, 
Maxted,  and  Co.,  a  quantity  of  East  Indian  wheat 
nnder  a  written  contract. 

By  the  contract  Keighley,  Maxted,  and  Co. 
bought  of  Bryan,  Durant,  and  Co.,  on  the  printed 
rules  indorsed  on  the  back  of  this  contract,  about 
3000  tons  Karachi  wheat  (10  per  cent,  more  or 
less],  to  be  shipped  per  first-class  steamer  from 
Karachi,  shipment  to  be  made,  and  bill  or  bills  of 
lading  to  be  dated,  during  July  or  August.  Pay- 
ment, cash  in  London,  within  seven  days  from  the 
day  on  which  invoice  is  handed,  in  exchange  for 
1>ill  or  bills  of  lading  and  policies  of  insurance. 

On  the  margin  of  the  contract  was  indorsed  a 
clause  as  follows : 

Sellers  hare  option  of  shipping  leas  than  the  minimsm 
qnantity,  in  which  case  the  price  of  the  qiuuititT  short 
■nipped  of  the  mediam  quantity  will  be  tettled  atthe 
-ralne  of  the  day  of  the  appropriation.  Sellers  can  also 
exceed  the  maximnm  quantity,  in  whioh  oaae  the  ezoesi 
over  the  mediatn  quantity  will  remain  for  their  aoooont. 
The  appellants  wrote  to  the  respondents  saying 
that  3800  tons  of  wheat  had  been  shipped  on  the 
s.s.  Bombay,  "3000  tons  of  which  we  beg  to 
appropriate  against  our  contract  with  you."  No 
reply  was  made  to  that  letter. 

On  the  23rd  Aug.  the  appellants  wrote  to  the 
respondents  with  provisional  invoice  for  3000  tons 
of  wheat  ex  Bombay. 

On  the  23rd  Aug.  the  respondents  inspected 
the  documents,  including  four  bills  of  lading, 
two  for  1750  tons  each,  and  two  for  250  tons 
each. 

The  appellants  were  willing  to  deliver  to  the 
respondents  either  all  the  bil&  of  lading,  or  the 
two  for  1750  tons  each,  against  payment  of  the 
amotmt  of  the  invoice,  leaving  800  tons,  or  500 
tons,  as  the  case  might  be,  balance  of  the  caivo 
in  the  buyer's  possession,  but  the  property  of  the 
sellers. 

The    respondents    rejcctel     this    tender,  and 


refused  to  pay  the  amount  of  the  invoice  or  any 
part  thereof,  or  to  make  any  deposit. 

The  question  whether  the  buyers  were  bound  to 
accept  the  shipment  was  referred  to  arbitratioii 
under  the  provisions  of  the  contract,  and  an 
award  was  made  in  favour  of  the  buyers,  and 
this  award  was  confirmed  by  the  appeal  committee 
of  the  London  Com  Trade  Association. 

The  sellers,  the  appellants,  applied  to  the 
Queen's  Bench  Division  to  have  the  award 
remitted,  and  obtained  an  order  remitting  the 
award. 

This  order  was  affirmed  by  the  Court  of  Appeal 
(68L.T.  Bep.N.S.  61). 

The  appeal  committee  reheard  the  m^atter  and 
made  an  award  in  favour  of  the  sellers,  Bryan, 
Durant,  and  Co.  This  award  was  made  in  the 
form  of  a  special  case. 

The  Divisional  Court  (Wills  and  Wright,  JJ.) 
held  that  the  arbitrators  were  wrong,  and  set 
aside  the  award  in  favour  of  Bryan,  Durant,  and 
Co. 

Bryan,  Durant,  and  Co.  appealed. 

Finlay,  Q.C.  and  Pollard  for  the  appellants. — 
Assuming  that  in  an  ordinary  case  of  the  sale  of 
a  definite  amount  the  buyei's  would  be  entitled  to 
a  bill  of  lading  for  the  amount  which  they  had 
bought,  yet,  in  a  case  of  this  kind,  where  the 
amotmt  is  not  definite,  but  there  is  a  special 
clause  providing  that  the  sellers  may  ship  less 
than  the  minimum  or  more  than  the  maximum 
amount  which  the  purchasers  are  to  take,  the 
case  is  different,  buch  a  clause  as  this  con- 
templates that  the  cargo  mav  exceed  the 
maximum  amotmt  and  provides  toat,  if  it  does, 
the  excess  shall  remain  for  the  account  of  the 
sellers  ;  and,  therefore,  this  contract  in  effect  pro- 
vides that  the  buyers  may  have  to  take  a  bill  of 
lading  for  a  larger  amount  than  they  have  par- 
chased,  and  that  m  such  case  the  buyers  ore  to 
hold  the  excess  for  the  sellers.  The  case  of 
Tanvaco  v.  Lucas  (28  L.  J.  150,  301,  Q.  B.)  upon 
which  the  respondents  may  rely,  is  clearly  distin- 
guishable from  this  case,  because  in  that  case  there 
was  not  a  "  maximum  "  and  "  minimum  "  clause 
such  as  there  is  in  this  contract. 

Cohen.  Q.C.  and  Carver,  for  the  respondents. — 
The  speciid  clause  upon  which  the  appellants  rely 
has  nothing  to  do  with  the  tender  of  shipping 
documents  to  the  purchasers  :  it  does  not  say  any- 
thing about  the  bill  of  lading.  It  would  be  neces- 
sary to  read  into  this  clause  words  giving  the 
sellers  power  to  tender  a  bill  of  lading  for  an 
amotmt  larger  than  that  purchased.  This  clause 
is  inserted  for  the  purpose  of  giving  the  buyer  the 
advantage  of  a  rising  market  up  to  a  certain 
limit,  and  the  sellers  Uie  advantage  of  a  falling 
market  up  to  a  certain  limit.  [They  were  stopped 
by  the  Court.] 

Firday.  Q.C.  replied. 

Lord  Haxsbubt. — I  am  of  opinion  that  the 
decision  of  the  arbitrators  was  wrong,  and  iiiat 
the  order  of  the  Divisional  Court  was  right.  I 
feel  compelled  to  say  that  the  arbitrators 
were  wrong  because  of  the  observations  which 
have  been  made  during  the  argument  that  tJiese 
arbitrators  were  commercial  men  familiar  with 
contracts  of  this  kind.  Parties  ought  either  to  be 
content  with  their  decisions  and  not  come  to  a 
court  of  law,  or  else  be  satisfied  with  a  decision 
according  to  law  in  a  court  of  law.    In  this  case 
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the  arbitrators  did  not  act  npon  any  fixed  prin- 
dples  of  law.  As  to  the  question  which  arises  for 
oar  decision  here,  whether  there  was  a  good 
tender  by  the  sellers,  when  the  facts  are  properly 
understood  and  made  plain,  it  is  not  at  all  difficult 
to  see  what  our  decision  must  be.  The  contract 
is  for  the  sale  and  delivery  of  wheat,  the  amount 
«f  which  is  to  be  ascertained  thus :  there  is  in  the 
contract  what  is  called  a  "  maximum "  and 
"  minimnm  "  clause,  which  provides  that  the  sellers 
may  ship  less  than  the  minimum  quantity,  in 
which  case  the  price  of  the  quantity  short  shipped 
of  the  medium  quantity  is  to  be  settled  at  the 
Talue  of  the  day  of  the  appropriation ;  or  that  the 
sellers  may  ship  more  than  the  maximum  quantity 
in  which  case  the  excess  over  the  medium  amount 
will  remain  for  their  account.  The  only  question 
really  is,  whether  there  were  shipping  documents 
corresponding  to  the  amount  bought  which  the 
purchasers  could  have  to  deal  with  as  they 
pleased.  It  has  been  argued  that  the  seller  could 
give  a  bill  of  lading  for  as  much  wheat  as  he  liked 
under  this  contract.  That,  however,  can  only  be 
80  if  contradictory  words  are  added  to  the  con- 
tract. It  seems  to  me,  therefore,  that  the  pur- 
chasers had  a  right  to  have  a  bill  of  lading  for  the 
amount  which  tibey  bought,  3000  tons.  Such  a 
ImII  of  lading  was  not  offered  to  them,  and  the 
tender  by  the  sellers  was  therefore  bad,  and  the 
puicbasers  are  not  liable.  The  appeal  fails,  and 
moat  be  dismissed. 

LoFJES,  L.J. — ^I  am  of  the  same  opinion.  It  is 
conceded  that^  if  the  contract  had  been  for  3000 
tons,  and.  there  had  been  no  maximum  and 
minimum  clause,  the  purchasers  would  have  been 
entitled  to  a  bill  of  lading  for  that  amount,  and 
that  no  other  bill  of  lading  would  have  been  a  good 
tender.  It  seems  to  me  that  the  true  construction 
of  this  contract  was  determined  upon  shipment  of 
the  wheat,  and  that  the  conti-act  there  became  one 
for  3000  tons.  A  bill  of  lading  was  tendered  to 
the  purchasers  for  3800  tons,  and  consequently 
the  shipping  documents  tendered  by  the  sellers 
■were  not  in  conformity  with  the  contract.  The 
pmxihasers  were  entitled  to  have  a  bill  of  lading 
which  would,  if  they  so  desired,  transfer  the  whole 
thing  bought  to  anyone  else,  and  were  not  bound 
to  take  a  bill  of  lading  for  a  larger  amount  which 
would  make  them  trustees  of  a  part  of  the  cargo 
■which  they  had  not  contracted  to  buy  or  to  be 
tmstees  of.  The  tender  by  the  sellers  was  there- 
fore bad  and  the  purchasers  were  not  bound  to 
accept  it.    This  appeal  must  be  dismissed. 

Davet,  L.J. — I  agree.  The  case  is  perfectly 
dear  when  the  facts  are  once  imderstood.  It  is 
conceded  that  purchasers  in  an  ordinary  case  are 
entitled  to  a  bill  of  lading  for  the  amount  which 
they  have  purchased.  The  question  is,  whether 
the  clause  which  has  been  indorsed  upon  this  con- 
tract amounts  to  a  special  contract  that  that  right 
of  the  purchasers  shall  be  altered.  It  has  been 
argued  that  this  special  clause  will  have  no  effect 
nnless  it  is  so  construed.  I  think  that  is  not  so, 
and  that  the  clause  has  another  effect.  I  am  not 
disposed  in  this  case  to  alter  the  rule  of  law  and  of 
oommon  sense  that  a  purchaser  of  3000  tons  of 
wheat  is  entitled  to  a  bill  of  lading  for  3000  tons, 
nnless  there  is  a  very  express  conti-act  otherwise. 
This  clause  in  this  contract  says  nothingat  aU  about 
a  bill  of  lading,  and  to  support  the  argument  of 
the  appellant  it  would  be  necessary  to  read  in 


words  to  the  effect  that  the  sellers  should  be  at 
liberty  to  give  the  purchasers  a  bill  of  lading  for 
more  than  the  amount  purchased.  I  cannot  think 
that  it  was  intended  to  insert  such  an  important 
stipulation  into  this  contract  by  such  a  clause  as 
this  framed  in  such  words.    This  appeal  entirely 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Freihfields  and 
Williams. 

Solicitors  for  the  respondents,  Simpson  and 
CuUingford. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Friday,  Nov.  24, 1893. 

(Before  North,  J.) 

Malleson  v.  The  National  Insurance  and 
Guasantbe  Corporation,  (a) 

Company — Seserve  capital — Companies  Act  1879 
— Alteration  of  articles — Power  to  call  up  capital 
declared  by  articles  and  prospectus  to  be  reserve. 

The  N.  CoTnpany  was  incorporated  in  1891  leith 
a  capital  of  2,000,000Z.  cmuntting  of  100  founders' 
shares  of  bl.  each,  and  399,900  ordinary  shares 
of  51.  each.  The  articles  of  association  provided 
the  sum,  ofH.  in  respect  of  each  of  the  ordinary 
shares  in  the  initial  capital  of  the  company  %s 
to  be  reserve  capital,  and  is  not  to  be  capable  of 
being  caUed  up  except  in  the  event  and  for  the 
purpose  of  this  company  being  icound-up,  and 
a  special  resolution  to  that  effect  is  to  be  passed 
in  accordance  toith  the  Companies  Act  1879.  A 
prospectus  wets  issued  inviting  subscriptions  for 
200,000  ordinary  shares  of  61.  each,  which  stated 
that  10s.  would  be  payable  at  early  dates  therein 
mentioned,  lOa.  by  calls  of  not  m^ore  than  5s., 
with  an  interval  of  three  vionths  at  such  tim^es 
a*  the  directors  should  think  fit,  and  that  the 
remaining  41.  would  be  made  reserve  capital 
only  capable  of  being  called  for  the  purposes  of 
winding-up.  M.  amplied  for  and  took  shares 
on  the  faith  of  the  prospectus.  A  resolution 
making  the  4Z.  per  share  reserve  capital  accord- 
ing to  the  Act  of  1879  was  passed  on  the 
14ith  April,  and  confirmed  on  the  26th  May  1893, 
but  this  interval  being  longer  than  that  fixed 
by  the  Companies  Act,  the  resolution  was  not 
a  special  resolution,  and  therefore  irieffective  for 
its  purpose.  In  October  the  company,  being 
advised  that  this  resolution  was  void,  passed 
and  confirmed  special  resolutions  altering  the 
articles  of  association  by  declaring  that  2J.  of 
the  uncalled  capital  should  only  be  called  by 
consent  of  a  general  meeting,  thai  11.  should  be 
paid  in  seven  days,  lOg.  in  six  months,  and  the 
remainder  as  called  by  the  directors.  M.  brought 
an  action,  and  now  moved  to  restrain  the  com- 
pany from  acting  on  these  resolutions. 

Held,  that  there  was  nothing  either  in  the  prospectus 
or  the  original  article  to  prevent  the  company  from 
using  their  powers  to  alter  this  article  any  more 
than  any  other,  and  that  a  company  cannot 
contract  not  to  alter  its  articles;  that  the 
resolutions  were  therefore  intra  vires,  and  the 
plaintiff  was  bound  by  them,,  and  his  m,otion  must 

be  dismissed  with  costs. 

(a)  Beportod  b;  J.  B.  BkooKX,  Esq.,  BaiTiBt«r-it-L*w. 
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The  National  Insurance  and  Guarantee  Corpo- 
ration was  registered  as  a  limited  company,  under 
the  Companies  Act,  on  the  16th  Deo.  1891,  with 
a  capital  of  2,000,000?.,  consisting  of  100  founders' 
shares  and  399,900  ordinai-y  shares  of  52.  each. 

Subscriptions  were  invited  for  a  first  issue  of 
200,000  ordinary  shares  of  51.  each,  by  a  pro- 
spectus dated  the  14th  Dec.  1891,  which  stated 
that  5«.  per  share  was  to  be  paid  on  application 
or  allotment,  and  5s.  moi-e  before  the  24th  Feb. 
1892,  and  proceeded : 

A  farther  10«.  per  abate  may  be  called  np.  If  tbe 
direotora  consider  it  expedient,  in  two  Instalinenta  of  5a. 
each,  with  an  interval  of  not  lese  than  three  months 
between  the  instalments,  one  mouth's  previona  notice 
beintr  giypn  or  the  dates  of  each  payment.  The  remain- 
ing 4i.  will  be  conatitnted  reserve  capital,  which,  under 
tbe  Act  of  1879,  it  is  not  competent  for  the  directora  to 
caUnp. 

The  articles  of  association  contained  the  follow- 
ing provisions  as  to  reserve  capital  and  calls : 
Besekvk  Capital. 

12.  Tbe  snm  of  U.  in  respect  of  each  of  the  ordinary 
shares  in  the  initial  capital  of  the  company  is  to  be 
reaerved  capital,  and  is  not  to  be  capable  of  being 
called  up  except  in  tbe  event  and  for  the  purposes  of 
this  company  being  wonnd-np,  and  a  special  resolution 
to  that  effect  is  to  be  paseed  in  acoordanoe  with  the 
Companies  Act  1879. 

Calls. 

13.  Subject  as  aforesaid,  the  directors  may  from  time 
to  time  make  such  calls  as  they  think  fit  npon  the 
members  in  respect  of  all  moneys  nnpaid  on  the  shares 
held  by  them  respectively,  and  not  by  the  conditions  of 
allotment  thereof  made  payable  at  fixed  times,  and 
eaoh  member  shall  pay  the  amount  of  every  call  so  made 
on  him  to  the  persons  and  at  the  times  and  places 
appointed  by  the  direotora.  A  call  may  be  made  pay- 
able by  instalments.  A  call  shall  be  deemed  to  have 
been  made  at  tbe  time  when  the  resolution  of  the 
directors  authorising  such  call  waa  passed.  No  call 
shall  exceed  one-fourth  of  the  nominal  amount  of  the 
share,  and  two  encoessive  calls  shall  not  be  made  pay- 
able at  a  less  interval  than  three  months. 

14.  One  month's  notice  of  any  call  shall  be  given, 
specifying  tbe  time  and  place  of  payment,  and  to  whom 
ench  call  shall  be  paid. 

The  Companies  Act  1879,  sect.  5,  provides, 
amongst  other  things : 

A  limited  company  may,  by  a  special  resolution, 
declare  that  any  portion  of  its  capital  which  has  not 
been  already  called  up  shall  not  be  capable  of  being 
called  up  except  in  tbe  event  or  for  the  purpose  of  the 
company  being  wonnd-np  ;  and  thereupon  anoh  portion 
of  capital  shall  not  be  capable  of  being  called  np  except 
in  the  event  of,  and  for  the  pnrpoae  of,  the  company 
being  woond-up. 

With  the  intention  of  carrying  out  the  pro- 
spectus and  the  ai-ticles,  a  resolution,  intended  to 
be  special,  was  passed  at  a  general  meeting  of  the 
company  on  the  14th  April  1^2,  that  42.  a  share 
should  constitute  reserve  capital  not  capable  of 
being  called  up  except  in  case  of  winding-up. 
By  some  mistake  the  necessary  resolution  confirm- 
ing this  was  not  passed  until  the  16th  May  1892, 
which  was  out  of  time,  and  therefore  the  resolution 
never  became  a  special  resolution,  and  was  invalid 
for  its  purpose. 

In  1893  a  committee  of  shareholders  was 
appointed  to  inquire  into  the  circumstances  of 
the  company,  and  in  consequence  of  their  report 
the  articles  of  association  of  the  company  were 
altered  by  resolutions,  duly  passed  at  a  meeting 
held  on  the  20th  Oct.  1893,  and  confirmed  at  a 
meeting  held  on  the  8th  Nov.  1893,  which  provided, 
amongst  other  things : 

1.  That  the  following  b«  Bobatitnted  fcr  claiue  12, 


viz. :  (12.)  The  sum  of  21.  in  respeot  of  eaoh  of  the 
ordinary  ahares  in  the  initial  capital  of  the  company  is 
not  to  be  capable  of  being  called  up,  except  with  the 
sanction  of  a  general  meeting. 

2.  That  a  new  clause  be  inaeited  immediately jafter 
clause  12,  as  follows :  (12a)  The  sum  of  2i.  per  abare  in 
reepeot  of  each  of  the  ordinary  abares  in  the  initial 
capital  of  the  company  ahall  be  payable  aa  to  li.  10*.  by 
inatalmenta,  aa  foUows,  viz. :  as  to  11.,  at  the  expiratioB 
of  seven  daya  after  thia  regulation  comes  into  operation : 
and  aa  to  10«.  farther  part,  at  the  expiration  of  six 
months  from  the  expiration  of  anch  seven  days ;  and  aa 
to  the  remaining  10«.  farther  part,  aa  and  when  the 
direotora  ahall  call  up  the  aame ;  but  so  that  no  part 
thereof  ahall  be  called  np  until  after  the  expiration  of 
twelve  months  from  tbe  expiration  of  the  aevan  days 
aforesaid. 

Immediately  after  the  confirmation  of  these 
resolutions  a  notice  was  sent  to  all  the  share- 
holders requiring  payment  of  the  12.  per  share 
mentioned  in  the  resolution  to  the  company's 
bankers,  on  or  before  the  15th  Nov.  1893. 

The  plaintiff,  who  was  the  holder  of  415 
ordinary  shares  which  he  had  applied  for  on  the 
faith  of  the  prospectus,  now  brought  an  action 
for  a  declaration  that  the  special  reaolutionB 
passed  on  the  20th  Oct.,  and  confirmed  on  the 
8th  Nov.  1893,  were  idtra  vires,  and  for  an  in- 
junction restraining  the  defendants  from  acting 
thereon. 

He  now  moved  for  an  injunction,  and  the 
motion  was  treated  as  the  trial  of  the  action. 

Everitt,  Q.C.  and  A.  Young  for  the  plaintiff.— 
The  Act  of  1879  gives  a  company  power  to  make 
part  of  their  capital  reserve  capital  by  special 
resolution.  This  company  have  put  into  their 
articles  of  association  a  provision  that  such  a 
resolution  shall  be  passed.  By  the  Companies 
Act  1862,  sect.  16,  the  articles  of  association 
when  registered  bind  the  company  and  the 
members  to  the  same  extent  as  if  each  member 
had  entered  into  a  covenant  to  conform  to  all 
the  regulations  contained  in  the  articles.  The 
company  were  therefore  bound  by  contract  to 
take  the  necessaiy  steps  to  carry  out  this  provi- 
sion; and  they  could  not  be  excused  by  the 
accidental  failure  to  confirm  the  resolution.  Be- 
sides they  had  held  out  to  the  plaintiff  by  the 
prospectus  that  this  capital  would  oe  made  reserve 
capital,  and  it  would  be  inequitable  for  them  to 
alter  their  articles  so  as  to  break  the  implied 
undertaking.  Even  assuming  that  the  s^^cial 
resolutions  are  valid,  the  company  were  bound  by 
aits.  13  and  14  as  to  calls.  They  have  not 
complied  with  those  articles,  and  therefore  could 
not  enforce  the  calls  now  made. 

Swinfen  Eady,  Q.C.  and  Stokes  for  the  defen- 
dant company. — The  prospectus  and  the  original 
article  12  of  the  articles  of  association  only 
expressed  the  intention  of  the  company  at  that 
time,  which  they  attempted  to  carry  out  in  perfert 
good  faith,  though  the  special  resolution  acciden- 
tally faUed  to  effect  their  purpose.  There  was 
nothing  to  prevent  the  company  altering  their 
intention.  If  they  had  intended  to  make  it  un- 
alterable they  would  have  put  the  provision  as  to 
reserve  capital  in  the  memorandum  of  association. 
No  provision  in  the  articles  could  be  iinaltersble, 
for  a  company  cannot  contract  itself  out  of  it* 
power  to  alter  its  article  : 

Walker  v.  London  Tramways  Company,  12  Ch.  Dir< 
705. 

And  a  representation  in  the  prospectos  that  no 
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farther  calls  are  contemplated  does  not  afford  an 
eqmtable  defence  to  an  action  for  calls  : 

Accidental  Marine  Atmrance  Company  r.  Davit,  15 
L.  T.  Eep.  N.  S.  182. 
Aita.  13  and  14  must  be  read  with  the  new 
article  12;  and  the  words  subject  as  aforesaid 
at  the  beginning  of  article  13  will  then  refer  to 
the  new  toticle. 
Everitt,  Q.O.  in  reply. 

NoETH,  J. — The  point  raised  here  is  a  nice  one, 
and,  so  tax  a/B  I  know,  a  new  one;  but  I  am 
of  opinion  that  the  company  have  taken  a  step 
irhidi  is  within  their  powers.  The  memorandum 
of  the  company  contams  some  fundamental  provi- 
sions relatmg  to  the  company,  but  nothing  bear- 
ing in  any  respect  on  the  point  I  have  to  decide. 
Then  when  we  come  to  the  articles,  there  is  a  very 
important  article,  the  twelfth,  under  the  head  of 
"  reserve  capital."  1  should  say  that  the  shares 
are  52.  shares,  and  the  article  runs,  "  The  sum  of 
42.  in  respect  of  each  of  the  ordinary  shares  in  the 
initial  capital  of  the  company  is  to  be  reserve 
capital,  and  is  not  to  be  capable  of  being  called 
up,  except  in  the  event  and  for  the  purpose  of  the 
company  being  wound-up,  and  a  special  resolution 
to  that  effect  is  to  be  passed  in  accordance  with 
the  Companies  Act  1879."  Now,  referring  to  the 
Companies  Act  1879,  sect.  5  first  makes  provision 
with  respect  to  an  unlimited  company,  and  that 
part  of  the  section  1  need  not  read;  and  then 
says  at  the  end :  [his  Lordship  read  the  passage 
above  set  ont.]  That  is  to  say,  this  section  is  to 
be  brought  into  play  and  applied  to  a  particnlar 
case  by  a  declaration  to  be  contained  in  a  special 
resolution  of  the  company.  Now,  the  provision  I 
read  in  article  12  (being  contained  in  the  articles  of 
association)  is,  under  sect.  16  of  the  Companies  Act 
1862,  to  bind  the  company  and  the  members  thereof 
to  the  same  extent  as  if  each  member  had  sub- 
scribed his  name  and  affixed  his  seal  thereto,  and 
there  were  in  such  articles  a  covenant  on  the  part  of 
bimself,  his  heirs,  executors,  and  administrators, 
to  conform  to  all  the  regulations  contained  in 
snch  arlaclea,  subject  to  the  provisions  of  the  Act. 
Bnt  sect.  50  of  the  same  Act  contains  power  for 
the  company  by  special  resolution,  as  mentioned 
in  that  section,  to  make  new  regulations  to  the 
exclusion  of,  or  in  addition  to,  all  or  any  of  the 
articles.  First  of  all,  the  company  "  may  in 
general  meeting  from  time  to  time,  by  passing 
a  special  resolution  in  manner  hereinafter 
Mentioned,  alter  all  or  any  of  the  regulations 
of  the  company  contained  in  the  articles  of 
association  ...  or  make  new  regulations  to 
the  exclusion  of  or  in  addition  to  all  or  any  of  the 
regulations  of  the  company  ;  and  any  regulations 
so  made  by  special  resolution  shall  be  deemed  to 
be  regulations  of  the  company  of  the  same 
validity  as  if  they  had  been  originally  contained 
in  the  articles  of  association,  and  shall  be  subject 
in  like  manner  to  be  altered  or  modified  by  any 
snbsequent  special  resolution."  Therefore,  sect.  16 
provide  that  the  articles  shall  bind  the  members 
as  if  each  member  had  affixed  his  seal,  means  the 
articles  as  originally  framed,  or  as  they  may 
from  time  to  time  stand  after  they  have  been 
altered  or  varied  under  the  provisions  of  this  Act. 
Therefore,  there  is  clear  power  to  alter  the 
artJcles,  and  as  altered  they  vnll  bind  the  members 
jnst  in  the  same  way  as  did  the  original  articles. 
This  article  12  having  been  inserted,  it  is  not 


suggested  that  it  was  not  the  intention  of  every- 
body at  the  time  that  it  should  be  acted  upon 
and  carried  out;  and  accordingly,  when  the 
prospectus  was  issued,  a  few  days  after  the  com- 
pany was  formed,  it  said  with  respect  to  the  first 
issue,  after  providing  for  an  interval  of  not  less 
than  three  months  between  the  instalments,  and 
one  month's  previous  notice  being  given  of  each 
payment,  "  The  remaining  42.  wiU  be  constituted 
reserve  capital,  which,  under  the  Act  of  1879,  it 
is  not  competent  for  the  directors  to  call  up 
— the  prospectus  does  not  say  is  reserve  capital, 
but  —  wiU  be  constituted  "  reserve  capital " ; 
that  is,  when  you  look  at  the  Act  and  look 
at  the  articles,  it  will  be  constituted,  and  that 
can  only  be  by  special  resolution.  Then  the 
plaintifi  applies  for  shares  upon  the  footing  of 
the  articles  as  they  stand  and  the  prospectus, 
and  becomes  a  member,  and  then  he  is  a  member 
in  a  company  the  articles  of  which  may  from 
time  to  time  "be  altered  in  the  way  that  1  have 
mentioned.  Steps  were  then  taken  to  pass  a 
special  resolution  to  accomplish  the  object  set 
forth  in  the  original  12th  article.  I  need  not 
refer  to  what  was  done  on  that  occasion  further 
than  to  say  that,  by  some  mistake  in  all  proba- 
bility, the  necessity  of  having  a  confirmatory 
resolution  within  a  month  was  overlooked,  and, 
though  resolutions  were  passed  on  the  14th  April 
1892  to  the  necessary  effect,  yet  these  were  never 
confirmed  within  the  period  in  which  it  was 
necessary  they  should  be  confirmed.  What  was 
done  then,  therefore,  did  not  amount  either  to  a 
special  resolution  under  the  12th  article,  or  to  such 
a  special  resolution  as  is  contemplated  by  the  Act 
of  1879.  Afterwards,  for  reasons  that  have 
satisfied  the  directors  and  the  company  assembled 
in  general  meeting,  they  desired  to  depart  from 
the  scheme  indicated  in  the  original  12th  article, 
and,  therefore,  resolutions  were  passed  at  the 
meeting  of  the  20th  Oct.  1893,  and  duly  confirmed 
on  the  8th  Nov.,  and  there  is  no  doubt  that  what 
was  done  then  has  the  effect  of  passing  speciEil 
resolutions  binding  the  company,  iJE  the  subject  of 
such  i-esolutions  was  such  as  could  properly  be 
dealt  vrith  at  such  a  meeting.  Now  the  resolutions 
so  passed  provide  :  [his  Lordship  read  the  resolu- 
tions above  set  out.]  Now  it  cannot  be  disputed 
that  the  provisions  that  those  two  clauses  are  to 
be  substituted  for  clause  12  have  the  effect  of 
getting  rid  of  clause  12  altogether.  That  is 
followed  by  clauses  13  and  14,  which  are  not  dealt 
with  in  terms  by  these  resolutions  at  all,  though 
certain  other  clauses  in  the  articles  were  modified. 
The  question  is,  whether  that  resolution  so  passed 
and  so  confirmed  is  within  the  powers  of  the  com- 
pany. I  see  nothing  to  prevent  it  being  so.  Here 
IS  a  special  resolution,  duly  passed,  inserting 
these  words  in  the  articles  of  the  company,  and  all 
the  shareholders  are  bound  by  it.  It  is  said  that 
it  was  contrary  to  the  constitution  of  the  company 
in  some  way;  but  I  do  not  see  that  it  is,  for 
although  no  doubt  the  original  articles  did 
contemplate  a  different  state  of  things,  they 
contemplated  giving  effect  to  that  different  state 
of  things,  not  by  making  it  binding  on  all  persons 
in  such  a  way  that  it  could  not  be  altered,  but  by 
obtaining  the  passing  of  a  special  resolution  to 
accomplish  that  object.  No  special  i-esolutions 
altering  the  articles  ever  were  passed  before,  but 
they  have  been  now ;  and  that  being  so,  I  do  not 
see  why  an  article  drawn  with  a  view  to  its  being 
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carried  into  effect  by  a  special  resolution  should 
nob  be  displaced  when  the  resolution  never  was 
passed,  and  the  company  have  now  resolved  to 
get  rid  of  the  article  and  substitute  other  provi- 
sions in  the  place  of  it.  In  my  opinion,  therefore, 
what  was  done  is  not  contrary  to  the  provisions 
of  the  articles,  and  is  within  the  power  of  the 
company  assembled  in  general  meeting,  at  two 
meetings  held  with  a  proper  interval  between 
them.  But  then  it  is  said  that,  even  assuming 
that  to  be  so,  the  provisions  of  articles  13  and  14, 
which  have  not  been  at  any  rate  expressly 
repealed  or  departed  from,  prevent  this  resolution 
from  being  good.  Now  tnose  articles  are  not 
expressly  repealed.  To  some  exten  t  they  certainly 
are  intended  to  stand,  because  they  must  be 
intended  to  apply  to  the  10«.  of  the  21.  remaining 
to  be  called  under  article  12a.  But  while  they 
do  apply  to  that,  it  is  quite  clear  they  are  intended 
to  be  varied  by  that  ai-ticle  ;  for  article  14  having 
provided  that  one  month's  notice  of  a  call  shall 
be  given,  12a.  provides  that  as  regards  the  last 
lOs.  no  part  shall  be  called  up  until  after  the 
expiration  of  twelve  months  from  the  expiration 
of  seven  days.  Therefore,  this  is  dealing  with 
what  is  the  subject  of  article  14  in  a  way  at 
▼ariance  with  the  provisions  of  article  14,  and  it 
is  quite  clear  that,  although  article  14  is  not  ex- 
pressed to  be  "  subject  as  aforesaid,"  it  is  varied 
to  some  extent,  and  intended  to  be  varied,  by 
the  resolutions  passed  at  those  two  meetings  in 
October  and  November.  Well,  then,  what  is  the 
effect  of  article  12a.  as  passed?  Does  it  make  the 
first  1 2.  and  the  10<.  calls  or  not  P  In  one  sense  they 
may  be  said  to  be  calls  or  sums  which  the  share- 
holder has  notice  given  to  him  that  he  has  to 
pay,  and  it  is  not  until  he  has  been  told  that  there 
18  a  demand  upon  him  that  he  can  be  expected  to 
pay  it.  On  the  other  hand,  it  is  quite  clear  that 
they  are  not  calls  to  be  made  by  the  directors,  and 
that  it  is  all  that  the  13th  and  14th  articles  refer 
to.  If  therefore  the  12.  and  the  10s.  are  to  be 
called  calls  in  any  sense,  in  my  opinion  there 
is  a  fresh  provision  with  respect  to  the  time 
of  payment  which  makes  the  13th  and  14th  articles 
inapplicable  to  the  case.  If,  on  the  other  hand, 
they  are  not  calls  within  article  13  because  they 
are  not  calls  made  by  the  directors  at  all,  but 
sums  made  payable  by  the  articles  of  association, 
then,  in  my  opinion,  article  14  does  not  apply  to 
them.  I  therefore  think  that  article  12a.  is  not 
open  to  any  objection.  Under  these  circum- 
stances the  motion  fails,  and,  as  this  hearing  is 
by  consent  to  be  treated  as  the  trial  of  the  action, 
the  action  must  be  dismissed. 

Solicitors  for  plaintiff,  Stretton,  HiUiard,  Dale, 
and  Newman. 

Solicitors  for  defendants,  Parker,  Garrett,  and 
Parker. 


Friday,  Feb.  2. 

(Before  Noeth,  J.) 

Be  Beent  ;  Fpeen CH  V.  Spkotson.  (a) 

Practice  —  Payment    into    court  —  Admission  — 

Admiision  by  parol — Order  XXXII.,  r.  6. 

F.  and  her  children,  the  plaintiffs  in  this  action, 
were  entitled  to  a  share  of  the  residuary  estate 
of  a  testator  who  died  in  1872.    Defendant,  the 

(o>  Beportnl  by  J.  E.  Bhookk,  Esq.,  Barrister-ut-Law! 


surviving  trustee  of  the  testator,  had  never  given 
the  plaintiffs  any  account,  but  down  to  Christmas 
1892  had  paid  what  he  alleged  to  be  the  ineoTne 
of  the  share  to  F.  After  that  date  he  paid 
nothing.  The  plaintiffs  having  applied  in  vata 
for  accounts,  took  out  a  sum,nwns  for  adminis- 
tration of  the  testator's  estate.  After  service  of 
this  summons  the  defendant  called  on  the 
plaintiffs'  solicitors  and  said  that  if  the  summons 
was  adjourned  for  a  short  tims  he  would  appoint 
mew  trustees,  and  pay  over  to  them,  the  plaintiffi' 
share.  Being  questioned  as  to  the  investment  of 
the  trust  funds,  he  admitted  that  the  trust  funds, 
the  plaintiffs'  share  of  which  he  said  antounted 
to  about  5352.,  were  not  invested,  but  that  pari 
of  them  was  in  a  bank,  and  the  remainder  in  his 
own  hands.  The  defendant  failed  to  find  the 
money  as  promised,  and  the  plaintiffs  then 
commenced  this  action  to  have  their  share 
ascertained  and  paid.  They  now  moved,  under 
Order  XXXII.,  r.  6,  that  the  defendant  might 
be  ordered  to  pay  into  court  the  5352.  admitted 
to  be  in  his  hands  as  aforesaid.  7%e  defendant 
did  not  appear.  The  affidavits  containing  the 
above  statement  had  been  served  upon  hiin  wiHt 
the  notice  ofTnotion. 
Held,  that  an  admission  under  Order  XXXH., 
r.  6,  need  not  be  in  writing,  and  as  the  state- 
ment that  he  had  made  such  an  admission  had 
been  brought  to  the  defendant's  attention  and 
not  denied,  he  mu«t  be  ordered  to  pay  the  money 
into  court. 

The  plaintiffs  in  this  action,  Mrs.  Ffrenchandher 
childi'en,  were  entitled  under  the  will  of  S.  Beeny, 
the  father  of  Mrs.  Ffrench,  to  one-fifth  share  of 
his  residuary  estate,  which  was  bequeathed  in 
trust  for  Mrs.  Ffrench  for  life,  with  remainder  to 
her  children. 

The  testator  had  died  in  Aug.  1872. 

The  defendant,  W.  Sprotson,  was  the  surviving 
executor  and  trustee  of  the  testator's  will,  his  co- 
trustee. Miss  Beeny  having  died  in  1873,  within 
a  year  of  the  testator. 

The  defendant  had  never  riven  Mrs.  Ffrench  or 
her  children  any  account  of  the  testator's  property, 
but  had  paid  Mrs.  Ffrench,  as  the  income  of  the 
said  shfl.re,  252.  a  year  from  the  testator's  death 
until  1883,  and  202.  a  year  from  that  time  imtil 
Christmas  1892,  after  which  date  he  had  paid 
nothing. 

Being  unable  to  obtain  any  further  payment 
or  accounts,  Mrs.  Ffrench  in  Oct.  1893  instracced 
her  solicitors,  who,  after  some  letters  which  pro- 
duced no  answer,  took  ont  and  served  on  the 
defendant  an  originating  summons  for  accocmta 
of  the  testator's  estate. 

The  defendant  did  not  appear,  but  called  on 
the  plaintiffs'  solicitors  and  saw  their  mana^ng 
clerk,  whose  evidence  a«  to  what  took  place  was 
as  follows : 

"  On  the  17th  Nov.  1893  the  above-named  defoi- 
dant  called  upon  me  at  my  principal's  office  (in 
the  absence  of  my  said  principal)  with  reference 
to  the  originating  summons  served  upon  him  is 
this  action,  and  said  that  if  the  plaintiffs  would 
take  an  adjournment  of  the  said  summons  for  a 
few  days  he  would  find  the  principal  to  which  the 
plaintiffs  were  equitably  entitled  under  theirill 
of  the  said  S.  Beeny,  deceased,  and  would  retire 
from  the  trusts  of  sucli  will  so  far  as  the  plain- 
tiffs' family  were  concerned,  and  would  appoint 
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new  tmsteea  of  their  portion  of  the  estate.  I 
pressed  the  defendant  for  information  as  to  the 
aecority  open  which  the  trust  fund  was  invested, 
and  he  admitted  that  the  trust  fund,  the  plaintiffs' 
share  of  which  he  said  amounted  to  about  5352., 
was  not  invested,  but  that  a  portion  of  it  was  in 
a  bank,  and  the  residue  was  in  his  own  hands. 
I  was  unable  to  obtain  any  more  definite  or 
detailed  particulars  from  the  said  defendant." 

In  consequence  of  that  interview  the  summons 
was  adjourned,  and  on  the  23rd  Nov.  the  defen- 
dant caUed  upon  the  plaintiffs'  solicitor,  and  as 
he  stated  it  was  arranged  that  the  d^endant 
shoold  appoint  new  trustees  of  the  plaintiff's 
share  in  the  said  trust  fund,  and  the  defendant 
promised  that  he  would  pay  the  amount  of 
principal  and  interest  within  a  few  days.  After 
rartiier  letters  pressing  for  parent  had  been 
sent  to  the  defendant,  he  again  called  on  the 
plaintiffs'  solicitor  on  the  5tti  Dec.  1893,  and 
renewed  his  promise  to  pay. 

Nothing  further  was  heard  from  the  defendant, 
and  on  l£e  22nd  Dec.  1893  the  plaintiffs,  aban- 
doning their  summons,  commenced  this  action, 
olaiming  to  have  their  share  in  the  testator's 
estate  ascertained ;  removal  of  the  defendant,  and 
appointment  of  new  trustees,  and  pavment  by 
iae  defendant  to  the  new  trustees  or  into  court 
of  the  amonnt  of  the  plaintiffs'  share. 

They  now  moved  that  the  defendant  might  be 
ordered  to  pay  into  conrt  the  sum  of  5352., 
admitted  to  be  in  his  hands  as  aforesaid,  with 
interest  from  Christmas  1892. 

The  affidavits  of  the  plaintiffs'  solicitor  and  his 
managing  derk,  containing  the  statements  above 
irferred  to,  had  been  served  on  the  defendant 
with  the  notice  of  motion. 

B.  L.  Druee  for  the  motion. — I  submit  that  the 
verbal  admission  which  is  stated  in  the  affidavits 
of  the  solicitor  and  his  clerk  is  sufficient  to  enable 
the  court  to  order  the  sum  of  5352.  to  be  paid  into 
wort.  There  is  nothing  either  in  the  rule 
(Order  XXXTL,  r.  6)  or  the  piuctice  of  the  court 
to  make  it  necessary  that  the  admission  must  be 
in  writing.  The  achnission  is  not  denied,  though 
we  drew  the  defendant's  special  attention  to  it  by 
■erring  him  with  the  affidavit.  The  mere  absence 
of  denial  was  held  sufficient  in  Freeman  v.  Cox 
(8  Ch.  Div.  148).  The  judgment  of  the  late 
Master  of  the  Bolls  in  London  Syndicate  v.  Lord 
(38  L.  T.  Rep.  N.  S.  329 ;  8  Ch.  Div.  84)  shows 
that  there  is  no  merit  in  any  special  form  of 
udmiasion.  In  Porreit  v.  White  (53  L.  T.  Rep. 
If.  S.  514;  31  Ch.  Div.  52)  Freeman  v.  Cox  was 
tronnred  and  followed ;  and  in  Hampden  v.  Wallis 
(51  L.  T.  Rep.  N.  S.  357;  27  Oh.  Div.  251)  an 
admission  by  letters  was  held  to  be  sufficient. 
In  HoUU  v.  Burton  (67  L.  T.  Rep.  N.  S.  146 ; 
(1882)  3  Ch.  226)  some  remarks  were  made  by 
Kay,  LJ.  upon  the  decision  in  Freeman  v.  Cox 
(tifrt  tujt.),  but  the  question  in  that  case  was 
whether  a  defendant  was  to  be  allowed  to  with- 
draw an  admission,  and.  on  what  terms,  and  the 
earlier  cases  were  not  overruled.  In  this  case  it 
is  plain  that  the  defendant  has  had  the  money, 
*i>a  it  is  pre-eminently  one  in  which  he  should 
not  be  allowed  to  defy  the  court. 

NoBTH,  J. — Having  regard  to  the  observations 
made  by  the  Court  of  Appeal  in  HoUia  v.  Burton 
(vbi  sup.),  I  think  that  they  did  not  intend  to 
overrule  the  cases  of  London  Syndicate  v.  Lord, 


and  Freeman  v.  Cox,  and  I  think  those  cases  are 
sufficient  authority  to  show  that  an  order  may  be 
made  to  pay  into  court  money  which  is  admitted  to 
be  in  the  hands  of  a  defendant,  though  the  admis- 
sion was  made  verbally,  and  not  contained  in  any 
written  document.  If  the  admission  is  verbal  there 
is  more  difficulty  in  accepting  it,  because  there 
might  be  considerable  douot  whether  it  was  made 
or  not.  But  in  this  case  there  is  no  conflict  of 
testimony;  the  admission  was,  in  effect,  more 
than  once  repeated.  It  is  sworn  to  by  the 
plaintiffs'  witnesses.  The  affidavits  which  assert 
it  have  been  brought  to  the  defendant's  atten- 
tion by  being  served  on  him,  with  a  notice  thatv 
they  would  £9  read  on  the  hearing  of  the  motion. 
But  he  does  not  deny  it  in  anv  way.  I  think  on 
the  authorities  I  can  regard  that  as  a  sufficient) 
admission  to  enable  me  to  order  this  money  to  be 
paid  into  court;  and  that  under  the  circumstances 
of  the  case  I  ought  to  do  so.  Then  let  us  see  what 
it  is  that  the  plaintiffs  claim.  P3is  Lordship 
read  the  indorsement  on  the  writ.]  That  does 
not  claim,  and  could  not  claim,  any  imme- 
diate administration  or  relief  in  respect  of 
this  particular  share.  It  asks  for  a  general 
administration  of  the  testator's  estate,  with  a  view 
to  ultimately  ascertaining  what  the  share  of  the 
plaintiffs  is,  and  that  when  ascertained  it  may  be 
paid.  Now,  what  is  the  plaintiffs'  admission.  I 
will  read  it  first,  omittii^  certain  words.  The 
derk  of  the  plaintiffs'  sobcitor  says :  "  I  pressed 
the  defendant  for  information  as  to  the  security 
upon  which  the  trust  fund  was  invested,  and  he 
admitted  that  the  trust  fund  was  not  invested, 
but  that  a  portion  of  it  was  in  a  bank,  and  the 
residue  was  in  his  own  hands.  I  was  unable  to 
obtain  any  more  definite  or  detailed  particulars 
from  the  defendant."  Those  words  are  an 
admission  that  something  was  due  from  him  in 
respect  of  this  share ;  but  it  is  plain  that  no  order 
for  payment  into  court  could  be  obtained  on  those 
words  alone,  for  there  is  nothing  to  show  the 
amount.  But  if  we  add  the  words  [his  Lordship 
read  the  sentence],  including  the  words  "the 
plaintiffs'  share  of  which  amounted  to  about 
6352.,"  which  he  had  before  omitted,  I  think  that> 
is  enough  to  enable  me  to  order  the  sum  of  535Z. 
to  be  paid  into  court.  But  I  will  not  make  an 
order  which  will  enable  the  plaintiffs  to  get  a, 
spedal  advantage  from  the  payment  of  this 
money  into  court  as  against  the  other  persons 
beneficially  interested  in  the  testator's  estate. 
The  money  must  come  into  com-t,  but  it  must  be 
carried  to  the  account  of  the  testator's  estate 
generally,  not  to  the  account  of  this  particular 
share. 

Solicitors,   Gamden  and  Burnett,    agents    for 
Cottrell  and  Son,  Birmingham. 


Friday,  Feb.  2. 
(Before  Nobth,  J.) 
Be  Tati-oe,   Sons,   and    Taebttck   (Solici- 
tors, Ac),  (a) 
Practice — Solicitor  and  client — Costs — Taxation^ 
Common    order — Mistake    in    order — Bight    to 
obtain  second  order  of  course — Suppreesion  of 
material  facts. 
T.  and  Co.  acted  as  solicitors  for  F.  in  an  arhitra~ 
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tion  and  other  matters.  On  the  27tt  Oct.  1892 
they  delivered  to  him  a  list  of  counsel's  and 
witnesses'  fees  in  the  arbitration,  and  on  the 
loth  May  1893  they  delivered  their  bill  of  costs 
other  than  those  fees.  On  the  24:th  Oct.  1893  F. 
obtained  an  order  of  course  to  tax  both  bills. 
The  taxing  master,  without  formally  extending 
the  mMith  tvithin  which  the  order,  as  usual, 
required  the  certificate  to  be  given,  fixed  the 
7th  Dee.  for  the  attendance  of  the  parties.  He 
then  decided  that  the  list  of  fees  delivered  on  the 
27th  Oct.  1892  was  not  a  bill  of  costs  at  all,  and 
could  not  be  taxed,  and  that  he  could  not  under 
the  order  to  tax  the  two  biUs  proceed  to  tax  the 
bill  of  the  10th  May  1893  alone.  On  the 
19th  Dec.  1893  the  parties  again  attended  before 
the  taxing  muster,  and  he  decided  that  his  power 
to  maJee  any  order  had  expired  before  the  first 
appointment,  and  that  he  had  no  power  to  make 
any  order  or  deal  with  the  costs  of  the  applica- 
tion; bui  he  expressed  an  opinion  that  the 
applicant  ought  to  pay  the  costs,  and  that  21.  2s. 
would  be  a  proper  amount.  F.'s  solicitors  wtote 
offering  to  pay  T.  and  Co.  21.  2s. ;  but,  before 
they  received  any  definite  answer,  obtained  on 
the  8th  June  1894  a  second  order  of  course  to 
tax  the  bill  of  the  10th  May  1893  only.  F.  now 
moved  to  discharge  this  order  as  im.properly 
obtained,  because  the  applicants  had  not  dis- 
closed the  existence  of  the  former  order. 
Held,  that  the  order  of  course  was  improper ;  that 
the  applicants  would  have  been  entitled  to  an 
order  for  taxation  on  special  summorig,  but  that 
such  order  would  have  provided  for  the  costs  of 
the  former  application.  The  taxing  master  was 
ordered  to  proceed  under  the  present  order,  but 
to  tax  also  the  costs  of  the  former  proceedings 
and  of  this  motion,  and  that  these  costs  shotUd 
be  brought  into  the  account. 

MB3SKS.  Tatlob,  Sons,  and  Tabbttck  acted  as 
solicitors  for  Mr.  C.  H.  Fairclough  in  an  arbitra- 
tion and  other  matters.  On  the  27th  Oct.  1892 
they  delivered  to  him  a  list  of  counsel's  and 
witnesses'  fees  in  the  arbitration,  and  on  the 
10th  May  1893  thev  deUvered  their  bill  of  costs, 
excluding  these  fees.  On  the  24th  Oct.  1893 
Fairclough  obtained  an  order  of  course  for  the 
taxation  of  both  these  bills.  The  order  contained 
the  usual  direction  that  the  taxing  master  should 
give  his  certificate  within  a  month,  unless  he 
extended  the  time.  The  parties  attended  be- 
fore the  taxing  master  on  the  7th  Dec.  An 
objection  was  then  taken  that  the  list  of  fees 
delivered  on  the  27th  Oct.  1892  was  not  a  biU  at 
all.  The  taxing  master  upheld  this  objection, 
and  held  that  he  could  not  tax  the  bill  delivered 
on  the  10th  May  1893  alone,  under  the  order 
directing  him  to  tax  two  bills. 

On  the  19th  Dec.  1893  the  parties  again 
attended  before  the  taxing  master,  when  he 
decided  that  the  order  to  tax  had  become  in- 
operative before  the  date  of  the  first  appointment, 
because  he  had  not  extended  his  time  for  making 
the  certificate,  and  that  he  had  no  jurisdiction  to 
make  any  certificate  imder  the  order  at  all,  or  to 
give  any  direction  as  to  costs,  but  he  intimated 
an  opinion  that  it  would  be  fair  that  the  petitioner 
should  pay  Messrs.  Taylor  and  Co.'s  costs,  and 
that  21.  2s.  would  be  a  proper  sum. 

Pairclough's  solicitors  then  wrote  to  Messrs. 
Taylor's  London  amenta  ofEering  to  pay  that  sum. 


The  agents  answered  that  they  would  ccnunlt 
their  ^ents,  and  no  further  answer  was  ever 
given. 

On  the  8th  Jan.  1894  Fairclough  obtained  an 
order  of  course  to  tax  the  bill  delivered  on  the 
10th  May  1893  only. 

Messrs.  Taylor  and  Co.  now  moved  to  dischaive 
this  order,  on  the  ground  that  the  facte  as  to  toe 
previous  order  ought  to  have  been  told  to  the 
court. 

Wurtzburg  for  the  motion. — The  case  is  covered 
by  your  Lordship's  decision  in  Be  Webster  (64 
L.  T.  Eep.  N.  S.  260;  (1891)  2  Ch.  102).  If 
an  order  of  course  for  taxation  becomes 
abortive,  it  is  "  suppression  of  a  material  fact " 
for  the  applicant  to  obtain  another  vrithont  bring- 
ing the  first  to  the  notice  of  the  court,  and  an 
order  obtained  by  such  suppression  cannot  stand. 

H.  M.  Humphry  for  the  respondent — In  Be 
Webster  (tibi  sup.)  the  delay  which  made  the 
order  abortive  was  the  fault  of  the  client,  and  he 
suppressed  another  material  fact,  viz.,  the  existence 
of  an  action  between  him  and  his  solicitor,  in 
which  the  solicitor  claimed  to  set  off  the  costs. 
Here  the  delay  arose  in  the  taxing  muster's  office 
without  any  fault  on  Mr.  Fairclough's  part.  His 
obtaining  the  order  in  the  common  form  oonld 
not  injure  anyone  ;  he  was  clearly  entitled  to  as 
order  on  special  summons,  and  the  only  differ- 
ence in  that  order,  if  any,  would  have  been  that 
it  would  have  provii^ed  for  the  coste  of  the  former 
application  wmcb  he  has  offered  to  pay. 

NoBTH,  J.  (after  stating  the  facts  of  the  case).— 
The  client's  solicitors  sent  an  offer  to  pay  22. 2f. 
for  coste  to  Messrs.  Taylor's  London  agente,  and 
they  very  properly  said  they  would  consult  their 
client.  No  further  answer  was  received,  but  the 
client's  solicitors  did  not  write  again,  they  took 
the  law  into  their  own  hands,  and  applied  for  a 
second  order  of  coume  for  taxation,  no  mention 
being  made  of  the  first  order.  I  think  that  in 
taking  this  course  the  solicitors  made  a  mistake 
in  practice,  and  a  serious  mistake,  though  there 
is  no  suggestion  that  it  was  made  through  any 
want  of  bona  yi<2e8.  They  had  suspended  Messrs. 
Taylor  and  Co.'s  remedy  for  a  month  by  the  first 
order,  and  when  that  proved  abortive  they  apply 
for  another  order  without  mentioning  the  first 
On  a  proper  application  by  summons  they  would 
have  obtained  an  order  for  taxation,  but  it  would 
not  have  been  the  same.  It  would  only  have  been 
made  after  notice  to  the  other  side,  and  would 
have  included  a  direction  for  taxation  and 
payment  of  the  coste  of  the  first  applicafaon.  It 
is  said  that  that  is  a  mere  question  ot  technicality, 
because  an  offer  to  pay  the  coste  had  been  made. 
But  that  is  not  so ;  the  only  offer  was  to  pay  two 
guineas,  and  while  the  solicitors  were  oonsiderinK 
whether  they  would  accept  this  the  client  applied 
for  a  second  order,  and  by  a  misteke  in  piuctice 
obtained  one  in  the  common  form.  It  will  be 
unnecessary  to  discharge  the  order,  for  the  parties 
would  be  put  to  useless  expense.  The  proper 
course  is  to  direct  the  taxing  master  to  proceed 
under  the  present  order,  but  to  tax  also  Messn. 
Taylor's  coste  of  the  first  proceedings  and  of  thM 
motion ;  these  coate  to  be  brought  into  account. 

Solicitors :  Blake  and  Heseltine  \  Torr,  GribbU, 
Oddie,  kad  Sinclair,  agente  for  H.  J.  Xon^ioSt 
Warrington. 
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N<yv.  22  and  23, 1893. 

(Before  Kekewich,  J. 

Smith  v.  Hancock,  (a) 

Bttlraini  of  trade — Covenant  not  to  "  carry  on, 
or  he  in  anywise  interested  in,"  hutinegg — 
Married  woman  wife  of  covenantor — Separate 
estate — Breach  of  agreement — Injunction. 

An  agreemetU  by  a  vendor  of  a  buginess  "  not  to 
carry  on,  or  be  in  anywise  interested  in,"  a  busi- 
ness of  a  sitnilar  character  is  not  broken  if  the 
vendor  has  an  interest  of  a  merely  domestic  or 
sentimental  character  in  such  busitiess,  as  for 
example,  when  it  is  carried  on  by  his  wife  vfith 
her  separate  estate,  trading  separately  from  him. 
To  constitute  a  breach  of  such  an  agreement,  the 
vendor  must  have  an  interest,  not  necessarily  in 
the  profits  of  the  business,  but  such  as  touches 
him  directly,  and  gives  him,  som^  right  to  inter- 
fere therein,  or  some  means  of  gaining  an 
advantage  therefrom,. 

Ih  March  1886  the  defendant,  T.  P.  Hancock, 
sold  to  the  plaintifi  a  freehold  shop  in  Heathcote- 
street,  Kidsgrove,  in  the  county  of  Stafford,  with 
the  premises,  fixtures,  utensils,  and  goodwill,  for 
the  snm  of  20002.  (exclusive  of  stock-in-trade),  and 
hj  an  agreement,  dated  the  11th  March  1886, 
oovenanted  "  not  to  carry  on,  or  be  in  anywise 
interested  in,  the  business  of  a  wholesale  or  i-etail 
grocer  and  provision  dealer  and  baker,  or  any  of 
them,"  within  a  distance  of  five  miles  from  the 
premises  in  Heathcote-street  during  a  period  of 
ten  years. 

In  1893  the  defendant's  wife  opened  a  new  shop 
in  close  proximity  to  the  plaintiff's.  She  was 
anxious  to  start  her  nephew  (aged  twenty-two) 
in  business,  and  she  appointed  him  manager  at  a 
salary  with  a  share  of  the  profits.  The  money 
necessary  for  cai-iying  on  the  business  was  found 
by  the  wife  out  of  her  separate  estate,  and  the 
bosiness  was  carried  on  in  the  name  of  Mrs.  T.  P. 
Hancock.  She  received  the  takings  and  paid 
the  outgoings,  and  had  a  separate  banking  account 
in  the  name  of  Agnes  Hancock,  and  the  lease  of 
the  premises  was  made  to  her.  The  husband, 
however,  assisted  his  wife  in  obtaining  the  lease, 
and  cQsianbuted  circulars  inviting  "  old  friends  " 
to  come  to  the  shop.  He  also  attended  at  the 
bank  when  his  wife  opened  the  business  banking 
account  in  her  own  name,  but  did  not  otherwise 
concern  himself  in  any  way  in  the  business,  nor 
render  any  services  in,  or  contribute  any  money 
to,  Ihe  management  of  it.  The  wife  had  assisted 
her  husband  in  the  old  shop,  and  the  nephew  was 
employed  there  as  an  errand  boy.  The  defendant 
and  his  wife  lived  away  from  the  shop. 

On  the  8th  May  1893  the  plaintiff  brought  this 
action,  and  claimed  an  injunction  to  restrain  the 
defendant  from  canying  on,  or  being  in  anywise 
interested  in,  the  basiness  of  a  wholesale  or  retail 
grocer  and  provision  dealer  and  baker,  or  any  of 
them,  within  the  distance  and  during  the  period 
prescribed  by  the  agreement  of  the  31st  March 
1886,  and  damages. 

Warmington,  Q.C.  and  Tyssen  for  the  plaintiff. 
— There  has  been  a  breach  of  the  agreement  by 
the  defendant ;  his  wife  was  acting  as  his  agent, 
and  the  business  was  really  carried  on  by  the 
defendant.     In    any    case    the    defendant   was 

(«)  Beportrt  by  Feahcts  B.  Adt,  Esq.,  BkrrlBter-at-L»w. 


"  interested  "  in  the  business  within  the  terms  of 
the  agreement : 

Newling  v.  Doiell,  19  L.  T.  B»p.  N.  S.  403 ;  33  L.  J. 
lll,Ch. 

Then,  on  the  evidence,  the  wife  had  no  sepa-y 
rate  estate,  and  the  business  belonged  to  the 
husband : 

Mews  V.  Mews,  15  Beav.  529. 
Benshaw,  Q.C.  and  Brinton  for  the  defendant. 
— The  defendant  has  in  no  sense  "carried  on" 
the  business : 

Allen  V.  Taylor,  22  L.  T.  Eep.  N.  S.  651 ;  19  W.  E. 

35; 
Lewis  V.  Graham,  20  Q.  B.  Div.  780. 

Nor  was  he  "in  anywise  interested,"  that  is, 
interested  in  the  profits  of  the  business : 

Bill  V.  Hill,  55  L.  T.  Eep.  N.  S.  769j  35  W.  R. 
137. 

As  to  the  separate  estate : 

Lovell  V.  Newton,  39  L.  T.  Eep.  N.  S;  609i  4  C.  P. 
Div.  7. 

Warmington,  Q.C.  replied. 

Kekewich,  J. — Except  so  far  as  the  construc- 
tion of  the  agreement  may  be  properly  treated 
as  a  matter  of  law,  there  is  no  doubt  as  to 
the  law  applicable  to  this  case.  As  the  law  now 
stands,  a  married  woman  may  engage  in  business 
on  her  separate  account ;  she  may  carry  on  busi- 
ness vrith  all  the  responsibilities  and  all  the 
advantages  of  a  feme  sole,  and  without  in  any  way 
pledging  the  credit  of  her  husband,  or  giving  him 
any  advantage  arising  therefrom.  If.  therefore, 
this  business  which  is  attacked  is  the  business  of 
Agnes  Hancock,  it  may  be  a  business  with  which 
her  husband,  the  defendant  in  this  action,  has 
nothing  whatever  to  do,  and  which  is  also  outside 
the  meaning  of  this  agreement,  whatever  its 
proper  construction  is.  The  real  question  for  me 
to  decide,  apart  from  the  question  of  construc- 
tion, is  whether  it  is  the  wife's  business.  That 
is  the  question  which  is  submitted  to  me,  and 
which  might  with  propriety  be  submitted  to  a 
jury.  Mr.  "Warmington  says  that  the  motive 
which  induced  the  conduct  of  the  defendant  and 
his  wife  is  clear.  In  one  sense  it  is ;  that  is  to 
say,  there  was  more  than  one  motive.  The  first 
object  or  motive  was  to  find  some  employment 
for  the  wife's  nephew.  I  do  not  think,  after 
having  heard  the  whole  of  the  evidence,  that  I 
can  doubt  that  the  intention  and  object  of  Mrs. 
Hancock,  with  the  ultimate  concurrence  of  her 
husband,  was  to  make  some  pi-ovision  for  the 
nephew  by  giving  him  a  start  in  trade ;  but  there 
came  in  another  motive,  which  was  that,  in  the 
grocery  business,  in  which  it  was  decided  to  start 
nim,  it  was  desirable  to  secure,  if  possible,  a  large 
amount  of  the  goodwill  of  the  business  which  t£e 
defendant  sold  to  the  plaintiff ;  that  is  to  say,  to 
get  together  the  old  customers,  and  let  them 
know  that  the  wife  of  the  gentleman  who  served 
them  before  was  now  cairying  on  a  similar 
business.  I  agree  that  to  that  extent  the  motive 
is  perfectly  clear;  and  that  may  be  conduct  of 
which  persons  of  delicate  sentiment  may  not 
approve.  Many  persons  may  think  that  to  evade 
an  agreement  of  this  kind  is  dishonest.  With  that 
I  have  nothing  to  do.  If  it  is  in  truth  an  evasion ; 
that  is  to  say,  if  the  parties  concerned  have  kept 
outside  the  agreement,  the  plaintiff  has  no  le^il 
rights,  and  the  action  must  fail.  The  question 
is  whether  the  agreement  has  been  evaded   or 
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Icept  outside  of,  or  has  been  broken.  First,  it  is 
said  that  a  married  woman  cannot  carry  on 
a  separate  bnsiness  without  separate  estate. 
That  is  a  somewhat  broad  proposition.  But 
assuming  that  it  is  true  in  so  many  words,  there 
is  nothing  here  to  throw  any  doubt  on  the  sworn 
allegation  that  she  had  separate  estate.  It  was 
conclusively  proved  by  the  evidence  that  Mrs. 
Hancock  had  sepai-ate  estate.  That  money  she 
put  into  the  business.  The  lease  was  taken  in  her 
name.  The  goods  were  ordered  in  her  name,  and 
paid  for  in  her  name — it  is  true,  not  by  herself, 
but  by  her  nephew,  the  manager,  by  cheques  on 
her  banking  account.  The  money  received  by  her 
nephew  was  accounted  for  by  him  to  her.  She 
paid  the  ordinary  weekly  outgoings  and  his  wages 
ajid  board  out  of  that,  and  she  by  his  hand  paid 
the  balance  into  the  bank.  The  evidence  shows 
that  from  first  to  last  it  washer  separate  business, 
carried  on  by  her  on  her  own  account.  But  that 
'may  be  a  cloak,  a  device  in  order  to  enable  her  to 
do  ostensibly  on  her  own  account,  but  secretly  as 
her  husband's  agent,  what  he  could  not,  without 
breaking  the  agreement,  do  himself.  What  is  the 
evidence  against  him  P  It  is  attempted  to  be 
shown  that  he  acted  for  her  in  matters  connected 
with  the  business.  There  is  nothing,  as  I  under- 
stand the  law,  to  prevent  a  married  woman, 
trading  separately  in  respect  of  her  separate 
estate,  from  having  any  agent  she  pleases.  There 
is  nothing  to  prevent  ier  employing,  and  even 
paying,  her  husband  as  her  agent.  If  in  a  case  of 
this  kind  one  finds  facts  of  that  character,  it  would 
of  course  increase  and  exaggerate  the  suspicion 
which  is  naturally  felt  in  all  such  cases,  and 
perhaps  drive  one  to  the  conclusion  that,  instead 
of  being  an  agent,  the  husband  was  the  principal. 
Somebodv  else,  namely  her  husband,  sees  about 
taking  the  lease ;  somebody  else,  namely  her 
husbajid,  introduces  the  manager  to  provision  mer- 
chajits,  and  he  not  unnaturally  gives  some  assis- 
tance in  preparing  the  circular,  and  does,  I  dare  say, 
many  more  things  for  her  than  we  have  heard  of. 
But  that  does  not  seem  to  me  to  convert  him  into 
a  principal.  He  is  still  her  agent,  assisting  her, 
perhaps  going  near  the  border,  but  at  the  same 
time  not  transgressing  it.  Then  it  is  said  that  she 
trades  in  the  name  of  "Mrs.  T.  P.  Hancock" 
instead  of  ''Agnes  Hancock."  Beally,  I  fail  to 
see  anything  in  that,  except  that  no  doubt  she 
wished  the  business  to  be  known  as  something 
flowing  from  and  not  unconnected  with  the  busi- 
ness formerly  carried  on  by  her  husband.  But  I 
cannot  see  any  evidence  in  that  that  the  husband 
and  not  the  lady  herself  is  the  proprietor  of  and 
carries  on  the  business.  Her  name  is  Mrs.  T.  P. 
Hancock,  and,  though  she  might  sign  as  Agnes 
Hancock,  I  do  not  Jmow  why  she  should  not  be 
called,  as  most  married  women  are,  by  the  name  of 
her  husband  with  the  prefix  "  Mistress."  Then  as  to 
the  circular;  no  doubt  it  was  an  invitation  to 
friends  who  used  to  know  her  and  her  husband  in 
the  old  business,  and  I  dare  say — though  the  evi- 
dence does  not  quite  come  to  that — that  there  is  in 
the  circular  a  reference  to  a  tea  which  the 
customers  of  the  old  business  used  to  buy.  Then 
it  is  said  that  he  took  some  part  in  framing  the 
circular.  I  have  no  doubt  he  did.  He  certainly 
wrote  it  out  with  his  own  hand,  she  unfortunately 
being  disabled  from  using  hers ;  and  more  than 
that,  he  distributed  it  to  certain  persons,  including 
his  own  tenant.    That  was  a  imngerous  thing  to 


do ;  but  I  cannot  think  that  the  distributing  of  a 
circular  concerning  a  business  to  be  carried  on  by 
a  man's  wife  would  be  a  carrying  on  of  or  being 
interested  in  the  business  by  nim.  What  is  tl^ 
meaning  of  "carrying  on  or  being  in  anywise 
interested  in  "  a  business  ?  I  do  not  propose  to 
dwell  upon  the  phrase  "  carrying  on,"  as  to  which 
one  or  two  cases  were  refen-ed  to.  It  cannot  be 
maintained  that  the  business  was  in  any  sense  of 
the  word  carried  on  by  him,  unless  it  can  be  proved 
that  his  wife  acted  as  his  agent.  There  is  a  little 
more  difficulty  about  the  words  "in  anywise 
interested  in."  Reference  has  been  made  to  an 
expression  of  my  own  in  a  case  of  HiU  v.  HUl  [tM 
eup.),  where  I  said  that  "  interested "  in  a  com- 
mercial sense  meant  entitled  to  profits.  So  I 
apprehend  it  does.  But  I  do  not  think  that  com- 
mercial language  ought  necessarily  to  be  im- 
ported into  such  a  contmct  as  this,  and  construed 
strictly.  I  do  not  say  so  there,  and  I  do  not  sav 
so  now.  But,  putting  that  aside,  I  have  not  much 
guide  to  the  meaning  of  the  word  "  interested," 
which  is  not  enlarged,  as  I  think,  by  the  words 
"  in  anywise."  Reference  has  been  made  to  the 
case  of  Newling  v.  Dobell  (ubi  tup.).  The  com- 
ment on  that  case  is,  that  it  is  not  the  case  I  have 
here.  There  the  words  were  "concerned  or 
interested  in  the  business  of  a  tailor,"  and  the 
defendant  was  doing  something  quite  different 
from  what  the  facte  show  the  defendant  has 
been  doing  here.  There  the  man,  who  was 
bound  by  a  covenant  not  to  be  concerned  or 
interested  in  the  business  of  a  tailor,  had  become 
foreman  of  a  tailor  within  the  prescribed  radius. 
Malins,  V.C.  thought  that  he  was  concerned  or  ' 
interested  within  the  meaning  of  the  covenant  I  , 
need  not  criticise  that  case  ;  I  take  it  to  have  been 
rightly  decided  on  the  facta  before  the  court  ■ 
The  Vice-Chancellor  referred  to  Bal^e  v.  Btdfi 
(15  Sim.  88)  as  being,  as  he  says,  a  similar  cove- 
nant. I  have  referred  to  that  case,  and  the  cove- 
nant there  was  very  differently  worded.  I  do  not 
think  that  the  cases  referred  to  lend  me  much 
assistance.  It  was  argued  on  the  part  of  the 
plaintiff  that  any  interest  in  the  widest  sense 
of  the  word  would  be  sufficient.  I  am  glad  to  be 
interested  in  the  professional  success  of  my 
friends  at  the  bar.  Surely  that  is  not  being 
interested  in  their  business.  I  put  to  Mr.  Tyssen 
the  case,  which  I  dara  say  is  familiar  to  some  of 
us,  of  a  man  advancing  money  to  start  his  son  in 
a  trade  or  profession.  Is  he  iutoi-ested  in  his  son's 
business  by  reason  of  that  advance  ?  Yes,  but  I 
cannot  conceive  that  that  is  being  "  interested" 
within  the  meaning  of  the  word  as  used  in  this 
agreement.  It  is  something  more  than  that  No 
doubt,  when  a  business  is  carried  on  by  a  wife,  it 
is  impossible  that  her  husband  should  not  be  inte- 
rested in  her  business,  aud  in  one  sense  he  maj 
even  have  a  pecuniary  interest  in  it,  because,  if 
the  bnsiness  fails  and  the  wife's  money  is  lost, 
he  will  have  to  make  different  provisions  forWs 
wife  from  those  which  he  has  made  hitherto.  But 
there,  again,  it  would  be  stretohing  language  &r 
too  much  to  say  that  he  is  in  anywise  interested 
in  the  business  of  his  wife,  within  the  meaning  of 
an  agreement  such  as  this.  It  must  be  an  interest 
not  necessarily  in  profits,  but  an  interest  which 
touches  a  man  directly,  giving  him  some  right 
to  interfere  in  the  business,  or  some  means  of 
gaining  an  advantage  from  it,  and  not  an  interest 
of  a  domestic  or  sentimental  character,  such  as  in 
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the  illnstrationB  which  I  have  given,  and  which 
are  only  intended  to  be  illnstrationB,  and  not  to 
he  exhaustive.  Beyond  that  I  do  not  intend  to 
define  the  meaning  of  the  word.  All  I  say  is, 
that,  when  I  find  it  proved  that  a  married  woman 
is  carrying  on  a  business  with  her  separate  estate, 
trading  separately  from  her  hnsband,  so  as  not  to 
pledge  his  credit,  or  give  him  any  share  of  the 
advantage  to  be  gained  from  the  success  of  the 
bosiness,  I  consider  that  he  cannot  be  said  to  be 
in  anywise  interested  in  the  business.  That  seems 
to  me  to  be  the  conclusion  of  this  case ;  and  the 
plaintiff,  therefore,  however  much  he  may  think 
— and  I  am  not  sure  he  has  not  some  reason  for 
thinking — that  the  agreement  has  been  evaded, 
rtiU  must  be  content  with  the  conclusion  that 
it  does  not  reach  the  actual  case  which  has 
occurred.  Therefore  the  action  fails,  and  there 
must  be  jadgment  for  the  defendant  with  costs. 

Solicitors :  Cronin,  Orgill,  and  Cronin,  for 
LletpeUun  and  Ackrill,  Tunstail ;  Chester  and  Co., 
for  E.  A.  Paine,  Hanley. 


July  1, 1893,  Jan.  11, 12,  and  26, 1894 

(Before  Kbkewich,  J.) 

Be  Pabkek'b  Tbusts.  (a) 

Trustee — Appointment  of  new  trustees — Personal 
representatives  of  surviving  trustee — General 
executors — Special  executors — Probate — Convey- 
ancing and  Law  of  Property  Act  1881  (44  £  45 
Viet.  e.  41),  s.  31. 

By  his  trill,  made  in  1876,  Cornelius  Parker 
appointed  two  persons  to  be  trustees  thereof.  He 
died  in  1879.  In  1881  one  of  the  trustees  died, 
and  a  turn  of  consols  belonging  to  the  estate 
became  vetted  in  the  surviving  trustee.  In  1885, 
by  will,  the  surviving  trustee  of  the  will  of  1876 
(^pointed  A.  and  B.  his  general  executors,  and 
C.  and  D.  executors  for  "  the  purpose  of  executing 
in  continuation  "  to  himself  the  trusts  of  the  will 
nf  1876.  A.  and  B.  obtained  a  grant  of  probate 
<f  the  wiU  of  the  surviving  trustee  (who  had  died) 
to  Ih^viselves  as  general  executors,  and  by  a  deed 
dated  April  1893  they  appointed  C.  and  E.  to  be 
trustees  of  the  vnU  of  Cornelius  Parker.  C.  and 
D.,  the  special  executors,  subsequently  obtained 
two  separate  grants  of  probate  of  the  will  of  the 
surviving  trustee,  "for  the  purpose  only  of  exe- 
cuting in  continuation  to  the  surviving  trustee  the 
trusts  of  the  wiU  of  Cornelius  Parker,  which 
vested  tn "  the  surviving  trustee  at  the  time  of 
his  decease,  and  they  were  sworn  well  and  faith- 
fully to  administer  "  the  same."  A.  and  B. 
required  D.  to  concur  with  them  in  transferring 
the  consols  to  C.  and  E.,  and,  on  his  default  in 
so  doing  for  twenty -eight  days,  presented  a  peti- 
tion for  a  vesting  order  and  transfer  of  the 
consols. 

Seld,  that  the  unU  of  1885  did  not  operate  as  an 
exercise  of  the  power  conferred  by  sect.  31  g^  the 
Conveyancing  and  Law  of  Property  Act  1881  ; 
hU  thai,  as  A.  and  B.  were  in  possession  of  a 
general  grant  of  probate  at  the  time  of  the  execu- 
tion, by  them  of  the  deed  o/1893,  they  were  for  the 
time  being  personal  representatives  of  the  last  sur- 
vxving  trustee  of  the  will  of  1876  within  the  mean- 
ing of  the  section,  and  that,  therefore,  the  appoint- 
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ment  of  C.  and  E.  to  be  trustees  of  the  wUl  was 

valid. 
Order  directing  D.  to  transfer  his  interest  in  the 

consols  to  C.  and  E. 
By  his  wijl,  dated  the  11th  Aug.  1876,  Cornelias 
Parker  bequeathed  the  residue  of  his  personal 
estate  to  J.  B.  Parker  and  J.  H.  Bell  upon  trust 
for  sale  and  conversion  and  investment,  and  npon 
the  further  trusts  therein  mentioned.  The  testator 
died  on  the  31st  Dec.  1879.  J.  B.  Parker  i-ealised 
the  residuary  personal  estate  of  the  testator,  and 
invested  the  proceeds  in  the  purchase  of  57502. 
consols. 

On  the  19th  March  1881  J.  H.  Bell  died,  and 
on  the  2nd  Oct.  1892  J.  B.  Parker  died.  By 
bra  will,  dated  the  7th  Jan.  1885,  J.  B.  Parker 
appointed  R.  Benyon  and  W.  G.  Mount  general 
executors  of  his  will,  and  the  Bev.  John  Parker 
and  T.  M.  Parker  executors  for  the  purpose  of 
executing  in  continuation  the  trusts  of  the  will  of 
Gomelius  Parker. 

On  the  10th  Dec.  1892  probate  of  the  will  of 
J.  B.  Parker  was  granted  to  B.  Benyon  and  W.  G. 
Mount  as  "  general  executors  "  of  the  will.  By 
an  indenture  made  the  17th  April  1893  B. 
Benyon  and  W.  G.  Mount,  in  pursuance  of  the 
power  conferred  on  them  by  the  Convejrancing  Act 
1881,  purported  to  appoint  J.  F.  Wright  and  the 
Bev.  Jomi  Parker  to  be  trustees  of  the  will  of 
Cornelius  Parker  in  the  place  of  J.  B.  Parker  and 
J.  H.  BeU,  deceased. 

On  the  10th  May  1893  a  further  grant  was  made 
out  of  the  principal  registry  of  the  Probate  Divi- 
sion, whereby,  after  reciting  the  grant  of  the  10th 
Dec.  1892,  and  that  the  testator  was  at  the  time  of 
his  death  the  sole  surviving  trustee  of  the  will  of 
Cornelius  Parker,  administration  of  the  said  J.  B. 
Parker's  will  was  granted  to  J.  M.  Parker  "  for  the 
purpose  only  of  executing  in  continuation  to  the 
said  J.  B.  Pai-ker  the  trusts  of  the  will  of  Corne- 
lius Parker  which  were  vested  in  "  the  said  J.  B. 
Parker  at  the  time  of  his  death,  but  no  further  or 
otherwise,  power  being  reserved  of  making  the  like 
grant  to  the  Bev.  John  Parker,  the  other  special 
executor  named  in  the  will  of  J.  B.  Parker,  and 
T.  M.  Parker  was  sworn  well  and  faithfully  to 
administer  "  the  same."  A  like  limited  grant 
was  subsequently  made  to  the  Bev.  John  Parker. 

This  was  a  petition  presented  on  behalf  of  B. 
Benyon,  W.  G.  Mount,  the  Bev.  John  Parker,  and 
J.  i\  Wright,  under  the  Trustee  Acts,  asking  that 
the  right  to  (all  for  a  transfer  of  and  to  transfer 
into  uieir  own  names  the  sum  of  5750{.  Consols 
(being  the  trust  fund  held  upon  the  trusts 
of  the  will  of  Cornelius  Parker)  might  vest  in 
J.  F.  Wright  and  John  Parker  as  trustees  of  the 
wUl  of  Cornelius  Parker.  T.  M.  Parker  was  a 
respondent  to  the  petition. 

The  petition  was  first  heard  by  Kekewich.  J.  on 
the  1st  July  1892,  and  his  Lordship  made  the 
order  as  prayed,  but  subsequently  directed  the 
petition  to  be  set  down  for  rehearing.  On  the  re- 
hearing an  affidavit  was  filed,  verifying  a  certifi- 
cate by  Mr.  Greorge  D.  Chadwick,  principal  clerk 
of  the  seal  in  the  Probate  Begistry,  as  follows : 

I  certify,  that  in  oases  where  the  testator  has 
appointed  some  exeonton  eeneraUy  and  others  whose 
fanotiong  are  limited,  it  is  the  nanal  praotioe  (when  they 
do  not  prove  tof^ether)  to  omit  in  the  probate  to  the 
general  exeoators  any  memorandnm  aa  to  reservation  of 
power  of  granting  probate  to  the  limited  executors. 
This  in  no  way  bars  the  rights  of  the  limited  exeoatorg, 
who  are  allowed  as  a  matter  of  conrse  to  take  a  limited 
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probate.  The  "  general "  ezeoators  are  ao  i^led  in  the 
probate  to  follow  the  wording  of  the  will,  and  to  call 
attention  to  the  {aot  of  we  eziatenoe  of  limited 
ezecntors. 

Thn  petition  was  allowed  to  be  re-argned  upon 
the  point  whether  the  general  executors  of  the  will 
of  J.  B.  Parker  were  at  the  time  when  the  deed  of 
appointment  of  the  17th  April  1893  was  executed 
•'  personal  representatives "  of  a  last  surviving 
trustee  within  the  meaning  of  sect.  31  of  the  Con- 
veyancing and  Law  of  Property  Act  1881. 

Menshaw,  Q.C.,  Bargrave  Deane,  and  /.  G. 
Wood  for  the  petitioners. — This  petition  is  pre- 
sented under  sect.  24  of  the  Trustee  Act  1850 
(13  &  14  Vict.  c.  60).  The  general  executors 
appointed  by  J.  B.  Parker's  will  became,  on 
obtaining  probate,  his  legal  personal  repre- 
sentatives : 

Re  Tharp  ;  Tharp  v.  Maedonald,  38  L.  T.  Bep.  N.  S. 
867;  SProb.  Div.76. 

They  could  not  execute  the  trusts  of  Cornelius 
Parker's  will  themselves : 

Ra  BurU'iEttaie,  1  Dr.  319. 
The  law  as  to  limited  probates  is  stated  at 
page  151  of  Tristram  and  Coote's  Probate  Prac- 
tice (11th  edit.).  In  the  case  of  De  Chatelain  v. 
De  Pontigny  (1  Sw.  &  Tr.  34)  administration 
pendente  lite  was  granted  to  the  defendant  in  the 
suit.  This  was  a  general  grant,  not  a  esiterorum, 
grant ;  the  general  executors  of  the  will  of  J.  B. 
Parker  are  his  personal  representatives  within  the 
meaning  of  sects.  30  and  31  of  the  Conveyancing 
and  Law  of  Property  Act  1881,  and  are  the  proper 
I>erson8  to  appoint  new  trustees,  not  the  personal 
i-epresentatives  of  Cornelius  Parker.  We  submit 
that  this  appointment  was  valid. 

Warmington,  Q.C.,  Barnard,  and  Macnaghten 
for  the  respondents.  —  Tristrani  and  Coote's 
Probate  Practice  (11th  edit.),  cap.  6,  sect.  7,  deals 
with  grants  "  cxterorum."  The  same  will  may 
'Contain  the  appointment  of  one  executor  for 
^neral  and  of  another  for  limited  purposes : 

Lynch -y.  Bellew,  3  Pbillimore'sBep.  424. 
The  power  to  appoint  limited  executors  is  con- 
tinuing, and  not  confined  to  a  man's  own  estate : 
(Williams  on  Executors,  9th  edit.,  vol.  1,  pp.  201, 
551.)  In  this  case  the  limited  executors  are  personal 
representatives  under  sects.  30  and  31  of  the  Con- 
veyancing and  Law  of  Property  Act  1881. 
[Kekbwich,  J. — The  last  surviving  trustee 
appoints  executors ;  can  the  named  executors 
before  probate  appoint  trustees  ?]  Tes  ;  they  ai-e 
peraonal  representatives,  and  probate  is  only 
evidence.  We  say  the  appointment  cannot  be 
made  without  the  concurrence  of  the  limited 
executors.  As  to  the  form  of  the  probate,  there  is 
not  a  double  probate  here :  (see  Appendix  V., 
No  73,  Tristram  and  Coote's  Probate  Practice, 
and  Probate  Court  Act  (21  &  22  Vict  c.  96.) 
There  power  is  reserved  for  others  to  prove ;  no 
power  is  reserved  here.  A  cxteroruin  grant  is 
always  made  after  a  limited  grant  of  either  pro- 
bate or  administration.  As  to  the  date  when  the 
executors'  duties  come  into  operation,  it  is  at  the 
date  of  the  death :  (16th  section  of  the  Probate 
Act  1868  (21  &  22  Vict.  c.  96.) 

Benihaw,  Q.C.,  in  reply,  referred  to  the  case  .Be 
Curry  (5  Notes  of  Cases,  Eccl.  &  Mar.  64)  as  to 
the  citation  of  a  party  having  a  prior  right  before 
administration  was  gi-antedf  to  another  party. 
The  question  is,  was  the  appointment  of  the  17ui 


April  1893  valid  without  the  concnrrenoe  of  the 
limited  executors  ? 

Williams  on  Ezeontors  (9th  edit.)  p.  204 ; 

Re  Ptiliny,  26  Ch.  Div.  432. 

As  to  the  delegation  of  discretionary  powers  ^ven 
by  will: 

Cole  T.  Waie,  16  Ve«.  27 ; 

Sntrden  on  Powers  (8th  edit.)  p.  131. 

Cur.  adv.  volt. 

Jan.  26. — Kekewich,  J. — After  judgment  had 
been  delivered  in  July  last  there  was  given  to  me, 
and  by  me  communicated  to  counsel,  some  infor- 
mation respecting  the  practice  of  the  Probate 
Division,  which  suggested  a  doubt  whether  my 
conclusions  were  not,  as  regards  one  point,  the 
outcome  of  insufficient  materials.  The  result  was 
the  re-argument  of  that  point,  after  which  I 
reserved  judgment.  On  the  original  hearing  two 
pointe  were  argued,  and  as  the  decision  on  one  of 
them  was  not  affected  by  the  practice  of  the 
Probate  Division,  it  was  not  made  the  subject  of 
re-argument.  It  will,  nevertheless,  be  convenient 
for  me  now  to  repeat  what  was  then  decided,  and 
why.  The  testator,  John  Bartholomew  Parker, 
was  the  sole  surviving  trustee  of  the  wiU  of 
Cornelius  Parker.  He  appointed  two  general 
executors,  and,  in  addition,  two  special  execators 
"  for  the  purpose  of  executing  in  continuation  of 
himself  tke  trusts  of  the  wills  of  Lysimachns 
Parker  (who  may  be  left  out  of  sight)  and 
Cornelius  Parker."  The  question  is,  whether  the 
appointment  of  these  special  executors  was  an 
exercise  of  the  power  conferred  on  him  by  the  Slst 
section  of  the  (Conveyancing  and  Law  of  Property 
Act  1881.  That  power  of  appointment  is  primarily 
given  to  "  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,"  and  it  was  therefore 
given  to  him.  In  the  alternative  it  is  given  to 
•'  the  personal  representatives  of  the  last  surviving 
or  continuing  trustee."  The  appointment  ia  to 
be  made  by  writing,  and  the  power  is  to  "  appoint 
another  person  or  other  persons  to  be  a  trustee  or 
trustees  m  the  place  of  tiie  trustee  dead,  remain- 
ing out  of  the  United  Kingdom,  desiring  to  be 
discharged,  refusing,  or  being  unfit,  or  being 
incapable  as  aforesaid."  That  language  seems 
to  me  to  be  inapplicable  to  an  appointment  by  the 
last  surviving  trustee  in  the  place  of  himself  and 
to  take  effect  at  bis  own  death.  An  appointment 
operating  in  that  event  is  not  r  uggested  by  the 
language,  and  although  there  might  be  consider- 
able convenience  in  so  construing  it,  I  do  not 
think  it  would  be  a  fair  construction  of  the  Act 
to  hold  that  the  writing  points  to  or  includes  a 
will  appointing  a  trustee  in  the  place  of  the  man 
who  makes  the  will.  The  other  question  is  closelT 
connected  with  the  former  one,  but  is  entirelv 
different,  and  it  is  whether  an  appointment  of 
new  trustees  of  the  will  of  Cornelius  Parker 
made  by  the  two  general  executors  of  John 
Bartholomew  Parker,  when  they  had  proved  his 
will,  but  the  two  special  executors  had  not,  is 
good,  or  whether  by  reason  of  their  want  of 
authority  some  further  appointment  is  now  neces- 
sary. The  two  general  executors  seeking  to 
prove  the  will,  probate  was  granted  to  them  by 
that  description  thus:  "Administration  of  the 
personal  estate  of  the  said  deceased  was  granted 
to  Richard  Benyou  and  Wm.  (Jeo.  Mount,  the 
general  executors  named  in  the  said  will,  they 
having  been  first  sworn  to  weQ  and  faithfully 
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admmister  the  same."  I  am  unfortmnatelj  with- 
ont  an  autlioritatiTe  statement  respectiiig  the 
practice  of  the  Probate  Dmsion  in  snch  cases,  or 
the  reasons  goTeming  it,  but  it  is  stated  by 
gentlemen  competent  to  speak,  and  their  state- 
ments are  conhrmed  by  Tristram  and  Coote's 
hook  (  which  in  its  later  as  well  as  in  its  earlier 
editions  is  well  known  aa  a  trustworthy  guide  to 
practitioners),  that  the  grant  to  general  executors 
implies  that  there  are  other  executors  of  a 
special  character  to  ■  whom  a  limited  grant 
lias  been  or  may  be  made.  This  is  not 
precisely  stated  in  Mr.  Coote's  book,  because 
he  does  not  contemplate  the  actual  event  which 
has  occurred  here,  but  I  hold  it  to  be  a  fair  infer- 
ence from  the  rules  given  by  him.  The  result  is, 
that "  general "  must  not  be  regarded  as  meaning 
"TmiveTsal;"  or  rather,  it  must  be  regarded  as 
implying  that  there  is,  or  may  be,  another  executor 
who  is  not  general.  When  first  Thomas  Melson 
Parker,  and  secondly  John  Parker,  subsequently 
applied  for  probate,  special  grants  were  made  to 
them  in  forms  (for  they  do  not  precisely  agree) 
somewhat  embaxrassing.  It  is  not  ray  office  to 
criticise  the  forms  of  the  Probate  Division,  and  I 
have  no  wish  to  undertake  it.  It  seems  to  have 
been  thought  convenient  and  right  to  adapt  the 
words  of  ttie  will  as  far  as  possible  to  tie  common 
forms  of  grant,  and  accordingly  these'  gentlemen 
were  treated  as  executors  for  the  purpose  only  of 
executing  in  continuation  to  the  testator  the  trusts 
of  the  ^nll  of  Cornelius  Parker,  which  vested  in 
John  Bartholomew  Parker  at  the  time  of  his 
decease,  and  they  were  sworn  well  and  faithfully 
to  administer  the  same.  I  am  at  a  loss  to  know 
what  they  were  to  administer.  The  only  antece- 
dent, to  which  "  the  same  "  can  refer,  is  uie  trusts 
of  the  will  of  (Cornelius  Parker,  and  yet  I  can 
scarcely  concave  that  the  Probate  Division 
intended  to  control  the  administration  of  those 
tnists,  which  would  not  fall  within  its  ordinary 
jniigdiction.  I  ought,  however,  to  attribute  to 
these  grante  whatever  effect  in  substance,  irre- 
spective of  form,  may  be  fairly  attributed  to  them, 
and  it  seems  to  me  that  they  must  have  operated 
M  eridential  confirmation  of  the  appointment  by 
Join  Bartholomew  Parker  of  executors  of  that 
part  of  his  estate,  which  he  held  as  trustee  of  the 
till  of  Cornelius  Parker.  It  has  long  been  settled 
tiiat  a  man  may  appoint  different  executors  for 
different  parts  of  lus  estate,  and  the  rule  must,  I 
think,  hofe  good  notwithstanding  that  some  parts 
of  that  estate  are  his  own  property,  and  others 
helong  to  him  as  trustee.  When  this  occurs,  each 
eiecntor  takes  by  virtue  of  his  appointment,  of 
which  the  grant  of  probate  is  the  conclusive  and 
only  evidence,  that  personal  estate  to  which  his 
appointment  refers,  and  becomes  the  legal  owner 
thereof,  but,  as  regards  what  belonged  to  the 
testator  as  trustee,  such  ownership  does  not  make 
the  executor  trustee  in  the  testator's  stead :  (see 
Be  Burtt's  Estate,  1  Drew.  319.)  This,  however, 
does  not  dispose  of  the  question  which  falls  for 
decision  here.  The  power  of  appointing  new 
trustees  is  given  by  the  Slst  section  of  the  Con- 
Tejancing  and  Law  of  Property  Act  1881  to  the 
personal  representatives  of  the  last  "surviving  or 
Mntinuing  trustee,"  and  the  question  ia,  whether 
the  special  executors  were  the  personal  represen- 
tatives of  John  Bartholomew  Parker  within  the 
meaning  of  the  Act  for  the  purpose  of  making 
the  appointment.      Even  that  is  not  the  only 


question,  because  it  has  been  further  argued  that, 
if  they  were  not  competent  to  make  the  appoint- 
ment, yet  the  general  executors  could  not  make  it, 
that  is,  were  not  personal  representatives  of  the 
testator  within    the    meaning  of    the  Act,   and 
therefore  their  appointment  >s  bad.    It  is  to  be 
observed  that  the  Act  says  the  personal  represen- 
tatives, and  not  executors  or  administi-ators  of 
the  last  surviving  trustee,  and  to  my  mind  the 
distinction  is  all  important.     Passing  by  adminis- 
trators   who    have    no  office    and  no    authority 
until     administration     has     been     granted     to 
them,  it   might  be  that   executors  would  have 
included  all  named  by  the  testator  notwithstand- 
ing they  have  not  proved    the  will,  imless  of 
course   they    had  formally   renounced   probate. 
There   would     be     manifest    inconvenience    in 
vesting   the  power  of   appointment  in   persons 
about  whom  there  is  a  doubt  whether  they  will 
prove  or  not,  and  who  in  the  meantime  may  be 
inaccessible,  and  I  cannot  but  think  that  tnose 
who  can  for  the  time  being  produce  the  only 
evidence  of  office  and  authority  were  intended  by 
the  Legislature  to  be  the  personal  representatives 
of  the  testator  for  the  purpose  of  appointing  his 
successor  as  trustee.    This  testator  clearly  con- 
templated a  different  result.  I  have  no  doubt  that, 
in  using  the  language  which  he  did  use  in  the 
appointment    of    these    special    executors,     he 
intended  that  they  should  themselves  succeed  him 
as  trustees  of  the  will  of  Cornelius  Parker.    I 
have  already  held  that  he  could  not  do  that  so  as 
to  make  them  become  trustees  by  accepting  the 
office  of  executor.    It  follows  that,  unless  they 
are  really  his  personal  representatives  within  the 
meaning  of  the  Act,  he  has  not  delegated  to  them, 
and  could  not  delegate  to  them,  the  power  of 
appointing  new  trustees  of  Cornelius  Purker's 
wiU,  and  I  cannot  see  my  way  to  holding  that 
within  the  meaning  of  the  Act  a  man  may  have 
one  set  of  personal  representatives  for  one  pur- 
pose,  and  a  different  set   for  another  purpose. 
This  view  is  strongly  confirmed  by  the  30th  sec- 
tion of  the  same  Act.     That   section  was  much 
discussed  on  the  re-argument,  and  prdperly  so, 
because  it  is  closely  connected  with  the  31st  sec- 
tion, and  is,  like  it,  comprised  under  the  heading, 
"  Trust  and  mortgage  estates  on  death."    The 
30th  section  treats  of  real  estate.   It  provides  that 
on  the  death  of  the  sole  trustee  of  real  estate  it 
shall  devolve  to  and  become  vested  in  his  personal 
representatives    or   representative.    It  tnerefore 
takes  away  the  power  of  devising  trust  estates  and 
provides  a    new  method  of  devolution.      It  is 
argued,  and  there  is  much  force  in  the  argument, 
that  if  a  testator- trastee  were  allowed  to  appoint 
one  set  of  executors  of  his  own  estate,  and  another 
of   estates  vested  in  him  as  trustee,  he  really 
would  be  devising  his  trust  estates  to  that  second 
set  to  the  exclusion  of  those  who  are  for  all  other 
purposes  his  personal  representatives.    But,  in 
any  event,  I  think  that  the  term  personal  repre- 
sentative ought  to  receive  the  same  construction 
under  both  sections,    and  that  what  has  been 
remarked  before  respecting  the  language  of  the 
31  st  equally  applies  to  that  of  the  30th  section. 
What  would  have  happened  if  there  had  been  one 
grant  only  I  forbear  to    consider.     Perhaps   if 
there  had  been  one  grant  only,  it  would  have  been 
in  a  form  which  would  have  solved  or  avoided  the 
question.    My  opinion  is,  that  the   two  general 
executors  were,  at  any  rate  until  the  grante  to  the 
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.special  executors,  the  personal  representatives  of 
John  Bartholomew  Parker  within  the  meaning  of 
the  Act,  and  that  therefore  they  were  competent  to 
appoint  new  trustees  of  Cornelius  Parker's  wilL 
notwithstanding  that  John  Bartholomew  Parker 
had  also  appointed  special  executors,  who  might 
have  applied,  as  in  fact  they  afterwards  did  applv, 
for  special  grants.  There  is  no  occasion  for  me 
to  say  that  the  case  hristles  with  difficulties,  and 
that  I  hare  arrived  at  the  above  conclusion  after 
considerable  hesitation.  It  is  not  often  conve- 
nient to  aay  that,  but  it  follows  from  the  course  of 
events  here.  I  propose  to  make  the  same  order 
which  I  made  on  the  conclusion  of  the  first  hear- 
ing, namely,  the  Court  being  of  opinion  that  the 
appointment  of  trustees  by  the  deed  of  the  17th 
April  was  good,  and  the  petitioners  undertaking 
to  execute  any  transfer  tnat  may  be  requii-ed  in 
order  to  vest  the  stock  in  the  names  of  the  two 
petitioners  appointed  by  the  deed,  direct  the 
respondent  to  execute  a  transfer  of  the  stock  into 
the  names  of  such  two  petitioners  to  be  held  by 
them  upon  the  trusts  of  the  will  of  Cornelius 
Parker. 

Solicitors :  Faithfull  and  OiBen ;  Collyer-Bris- 
tow  and  Co.,  for  Bell,  Ingoldby,  and  Sharpley, 
Xiouth. 


Jan.  18  and  19. 

(Before  Bokeb,  J.) 

Feast  v.  Robinson  and  Fishbe.  (a) 

JBillofsale — Detcriptum  of  grantor — Bilh  of  Sale 

Act  1878  (41  <fe  42  Vict  c.  31),  «.  10. 

.A  person  leading  the  ordinary  life  of  a  country 
gentleman,  but  being  a  "slieptng"  or  inactive 
partner  in  several  brtainessea,  in  some  only  of 
which  his  name  appeared,  and  in  none  of  which 
he  took  any  active  part  whatever,  granted 
a    biU   of  sale  on  furniture  and  other  effects, 

■  fanning  part  of  hu  separate  estate.  He  was 
described  in  the  affidavit  to  be  filed  with  the 
registrar  {under  sect.  10  of  the  Bills  of  Sale  Act 
1878)  'as  "  of  Kingsdown  House,  Sittingboxi/me, 
in  the  county  of  Kent,  a  gentleman  of  no  occupa- 
tion." 

Held,  that  under  the '  circumstances  mentioned'  the 
description  of  the  grantor  was  correct,  and  the 
bill  of  sale  good. 

This  was  an  action  brought  by  a  trustee  in  bank- 
ruptcy  against  a  firm  of  auctioneers,  claiming  a 
declaration  that  they  were  not  entitled  to  retain, 
out  of  the  proceeds  of  some  of  the  bankrupt's 
furniture  and  effects  sold  by  them,  the  amount 
they  had  expended  in  paying  off  a  bill  of  sale  on 
such  furniture,  &c.,  which  bill  of  sale  the  plaintiff 
alleged  to  have  been  void  by  reason  of  the 
gi-antor's  description  in  the  affidavit  accompany- 
ing it  being  inaccurate. 

The  circumstances  were  as  follows : 
In  1889  Wells  was  interested  in  the  following 
businesses :  Croft  and  he  were  the  only  partners 
in  a  glue  manufacturing  business,  established 
and  managed  by  the  former,  and  carried  on 
at  Belvedere,  Kent,  and  at  5,  Water-lane, 
in  the  city  of  London,  under  the  style  of 
the  "Belvedere  Company."  The  nature  of  the 
husiness  was  subsequently  changed,  and  the 
style  altered  to  the  "Pure  Beef  Company." 
(a)  Beported  by  B.  H.  Dkaks,  Esq.,  Barrister-at-Law. 


Secondly,  they  wei-e  both  partners,  with  othen, 
in  a  firm  which  carried  on  business  at  Bombay  aa 
general  merchants,  under  the  style  of  Croft, 
Wells,  and  Co.  They  were  also  lioth  partnen, 
with  others,  in  a  firm  which  carried  on  Dusinesg 
at  Calcutta  as  general  merchants,  under  the  style 
of  Croft,  Wells,  and  Co.  The  last  two  finns 
were  stated  to  be  partners  with  the  firm  of 
Sigismund  Baerlein,  Max  Baerlein,  and  Otto 
Baerlein,  of  Manchester,  as  merchants  in  cotttm 
yam,  and  general  merchandise.  Wells  was  also 
a  partner  with  Dudley  Myers  and  Mrs.  Tatam  in 
a  firm  canying  on  business  as  florists  in  King- 
street,  St.  James-street,  as  "  Reid  and  Co."  Mr. 
Wells  took  no  active  part  whatever  in  any  d 
these  businesses,  and  in  some  of  them  his  name 
did  not  even  appear.  He  was  living  the  ordinary 
life  of  a  country  gentleman,  near  Sittingboume, 
in  the  county  of  Kent,  shooting,  and  oocnpying 
himself  in  tibie  ordinary  avocations  of  country 
life. 

On  the  25th  March  1892  Mr.  Wells  executed  a 
bill  of  sale  of  certain  of  his  furniture  and  effects 
in  favour  of  Furber,  Price,  and  Furber,  by  ■way 
of  security  for  the  .repayment  of  money,  interest 
being  resei-ved  at  the  rate  of  15  per  cent,  per 
annum.  The  grantor  was  described  in  the  bill  of 
sale,  and  in  the  affidavit  to  be  filed  with  it,  under 
sect.  10  of  the  Bills  of  Sale  Act  1878,  as  "of 
Kin^down  House,  Sittinglwume,  in  the  county 
of  Kent,  a  gentleman  of  no  occupation." 

Channell,  Q.C.  and  Bibton  for  the  plaintiff.— 
The  bill  of  sale  is  bad,  because  the  grantor's 
description  as  a  "  gentleman  of  no  occupation" 
is  inaccurate  and  eiToneous,  he  being  really 
engaged  in  trade.  There  is  no  case  exactly  in 
point,  but  Sharpe  v.  McHenry  (57  L.  T.  Rep.  N.  S. 
606 ;  38  Ch.  Div.  427)  shows  that  the  object  of 
sect.  10,  sub-sect.  2,  of  the  Bills  of  Sale  Act  1878, 
in  requiring  that  the  occupation  of  the  grantor,  as 
well  as  his  residence,  shall  be  described,  is  simply 
to  identify  him  for  the  information  and  protection 
of  his  creditors.  A  misdescription  in  the  affida^t 
invEilidateB  a  bill  of  sale  : 

Brodrick  v.  ScoW,  23  L.  T.  Kep.  N.  S.  861 ;  L.  E«p. 
6  C.  P.  98. 

[Neville,  Q.C. — In  the  circumstances  of  this  case, 
it  was  not  a  misdescription.]  Wells  was  not 
merely  a  sleeping  partner  in  all  these  businesses. 
In  some  his  name  appeared.  In  this  transaction 
the  official  receiver  really  acted  in  the  interest 
of  Wells,  and  not  for  the  benefit  of  tiie 
creditors. 

Neville,  Q.C.  and  HanseU  for  the  defendants.— 
In  Greenham  v.  Child  (61  L.  T.  Rep.  N.  S. 
663;  24  Q.  B.  Div.  29)  it  was  held  a  sufficient 
description  of  the  grantor's  residence  to  men- 
tion the  place  of  business  at  which  he  resided, 
though  he  also  carried  on  business  at  two  other 
places.  In  Blount  v.  Harris  (39  L.  T.  Bep. 
N.  S.  465;  4  Q.  B.  Div.  603)  a  soUcitor, 
residing  at  Acton,  and  carrying  on  business  in 
the  city  of  London,  had  erroneously  described 
himself  in  the  affidavit  as  residing  at  Acton,  in 
the  city  of  London,  and  this  was  held  sufficient, 
rejecting  the  latter  part. 

Sir  C.  Bussell  (A.-G.),  Ingle  Joyce,  and  Muif 
Mackenzie  for  the  official  receiver. 

Channell,  Q.C.  in  reply. — The  description  of  a 
clerk  in  the  accountant's  department  of  a  railivaj 


Digitized  by  VjWWV  IC 


Kueh  31,  18M.] 


THE  LAW  TIMES. 


[Vol.  LXX.,  N.  S.— 169 


Chan.  Diy.] 


Feast  v.  Bobinson  and  Fishes. 


[Chan.  Div. 


company  as  an  accountant,  has  been  held  insuffi- 
dent: 

Larchin  T.  North-Wetiem  DepoM  Bank,  33  L.  T. 

Bep.  N.  S.  121;  L.  Sep.  10  Ex.  61. 
In  the  present  case,  persons  who  relied  on  the 
erantor's  name  in  the  business  would  not  recognise 
nim  bj  the  description  in  the  affidavit.  In  the  Cal- 
cutta and  Bombay  firms  his  name  actually  appeared. 
The  petition  in  bankruptcy  was  filed  against  him 
in  his  capacity  of  a  trader  in  the  Belvedere  firm. 
Can  a  man  say  that  what  is  his  business  is  not 
his  occupation,  just  because  he  chooses  to  neglect 
it?  Here  the  grantor  had  a  business  in  which 
he  chose  not  to  occupy  himself.  Is  he,  on  that 
account,  not  to  be  described  by  his  business  P 
It  was  his  occupation  within  the  meaning  of 
sect.  10,  and  as  long  as  he  remained  in  it  he 
onght  to  have  been  described  accordingly. 
"G«itlenum"  has  been  held  an  insufficient 
description  of  one  who,  though  formerly  an 
attorney,  was,  at  the  date  of  attestation,  practising 
as  an  attorney's  clerk : 

Tuton  V.  Satuoni,  or  Sanoner,  31  L.  T.  Bep.  O.  S. 

118;  3  HnrUt.  &  Norm.  280. 
BOHEB,  J. — The  first  point  that  aiises  in  this 
esse  is,  whether  the  biU  of  sale  given  by  Mr.  Wells 
was  void.  The  only  ground  on  which  it  is 
alleged  that  is  void,  is  by  reason  of  the  description 
of  'iir.  Wells's  occupation  in  the  statutory 
affidavit  accompanying  the  bill  of  sale.  It  is 
said  that  in  that  respect  the  affidavit  did  not 
domply  with  the  statutory  requirement.  Now  the 
requirement  is  merely  this,  that  Mr.  Wells  shall 
gire  a  description  of  his  residence  and  occupation. 
The  provision  is  contained  in  the  Bills  of  Sale 
Act  of  1878,  sect.  10.  Now  the  proviso  referred 
to  in  that  aecticHi  has  nothing  technical  about  it. 
The  words  in  which  it  is  expressed  are  not 
technical  words,  but  are  to  be  interpreted  accord- 
ing to  their  ordinary  popular  meaning.  I  think 
the  statute  did  not  require  that  the  bill  of  sale 
giver  should,  in  his  description  of  his  occupation, 
alter  into  details  of  every  way  in  which  he  is 
accoatomed,  at  the  date  of  the  bUl  of  sale,  to 
occupy  himself,  nor  do  I  think  it  requires  him  to 
state  every  undei-taking  he  might  at  the  time  be 
interested  in,  which  throws  liability  upon  him.  I 
tiiink  what  the  statute  intended  and  required  was, 
that  he  should  describe  himself  in  a  concise  and 
compendious  way,  and  the  one  by  which  he  would 
be  recognised,  and  would  be  generally  described 
by  those  acquainted  with  him  or  his  pursuits. 
Now,  applying  that  test  to  the  present  case,  I 
hare  to  consider  how  Mr.  Wells  did  describe  him- 
eelf  in  his  affidavit  in  this  case.  He  described 
himself  as  of  "  Kingsdown  House,  Sittingboui-ne, 
in  the  county  of  Kent,  gentleman,  of  no  occupa- 
tion." Now,  after  all  the  evidence  in  this  case, 
pd  after  all  that  has  been  said,  I  can  only  say 
it  still  appears  to  me  that  that  was  an  accurate 
description  of  him,  both  as  to  his  residence  and 
his  occupation,  and  I  cannot,  after  knowing  all 
the  facte  myself,  think  of  any  description  which 
80  accurately  describes  what  his  r«il  occupation 
■was  at  the  time.  I  still  think,  with  all  the  Know- 
ledge of  the  facts,  that  that  was  a  perfectly 
accmate  description,  and  a  full  compliance  with 
the  requirements  of  tie  statute.  I  see  no  deception 
of  any  kind.  Now,  let  me  consider  the  facts  that 
are  said  to  render  the  description  I  have 
mentioned  untrue  or  insufficient.  Mr.  Wells  left 
India,  where  he  had  been  a  broker,  and  came 


back  to  England,  about  the  year  1886.  He  came 
into  a  large  fortime,  and  from  that  time  until  he 
executed  the  bill  of  sale  he  appears  to  have 
devoted  himself  to  the  life  of  a  country  gentleman, 
so  far  as  his  occupation  was  concerned — ^to  the 
ordinary  pursuits  of  a  country  gentleman,  living 
in  the  country,  and  amusing  himself  by  shooting 
and  BO  forth.  Apart  from  his  interest  in  certain 
businesses  which  I  will  mention,  he  never  followed 
any  business  pursuit  at  all.  He  never  occupied 
himself  in  any  business,  but  undoubtedly,  at  the 
time  of  the  bill  of  sale  and  of  the  affidavit,  he 
had  rendered  himself  liable  as  a  partner  in  certain 
businesses.  [His  Lordship  then  in  detail  referred 
to  the  several  businesses,  and  proceeded :]  Now 
a  great  deal  was  said,  and  properly  said  no  doubt, 
by  Mr.  Channell,  who  argued  this  case,  if  I  may  say 
so,  with  great  ability,  as  to  the  creditors  of  those 
businesses.  But  if  any  creditor  of  the  business 
carried  on  at  Belvedere  did  know  that  Mr.  Wells 
was  a  partner,  I  do  not  see  how  he  could  have 
been  misled  by  the  description  in  this  bill  of  sale. 
If  he  knew  Mr.  Wells,  he  would  certainly  have 
known  who  Mr.  Wells  was,  and  he  would  have 
known  that  Mr.  Wells  was  a  gentleman  of  Sitting- 
bourne,  and  a  person  of  no  occupation,  but  just 
simply  a  country  gentleman,  who  had  taken  a 
share  as  sleeping  partner  in  the  business.  And 
as  to  those  persons  dealing  with  the  Belvedere 
business,  who  did   not  know  Mr.  Wells  was  a 

Eartner,  I  could  understand  the  reliance  placed 
y  the  plaintiffs  on  their  existence,  if  a  sleeping 
partner  was  by  the  law  of  England  bound  to  dis- 
close his  position.  But  he  is  not  so  bound,  and  I 
do  not  think  the  BUls  of  Sale  Act  was  intended, 
even  indirectly,  to  alter  the  law  in  that  respect. 
It  appears  to  me  that  those  creditors  of  any  one 
of  the  above  businesses,  who  did  not  know  Mr. 
Wells  was  a  partner,  would  certainly  not  have 
been  led  by  seeing  that  a  man  of  that  name  had 
executed  a  bill  of  sale  into  inquiring  whether  he 
was  a  partner  in  those  businesses.  It  is  to  be 
remembered  that  Mr.  Wells  was  not  bound,  even 
according  to  the  plaintiff's  contention,  to  set  forth 
the  details  of  the  businesses  in  which  he  was 
interested,  or  the  names  under  which  those 
businesses  were  carried  on.  The  Bills  of  Sale 
Act  certainly  did  not  prescribe  that.  Then  how 
would  it  have  availed  the  creditors  if  Mr.  Wells 
had  added  to  his  description  only  that  which 
the  plaintiff  contended  for,  namely,  words  like 
"  florist,"  or  "  bone  merchant,"  or  "  glue  merchant," 
or  "  beef  merchant,"  or  "  general  merchant "  ?  I 
think  not  at  all  for  the  purposes  which  the 
Legislature  may  be  said  to  have  had  in  mind 
when  they  made  the  statutory  provisions  I  have 
refen«d  to.  To  conclude,  I  adopt  in  this  case 
what  Martin,  B.  said  in  Luckin  v.  Hamlyn  (21 
L.  T.  Rep.  N.  8.  366),  and  I  wiU  repeat  it,  only 
altering  the  details  so  as  to  exactly  fit  this  case. 
"  The  word  '  occupation '  in  this  Act  means  the 
business  in  which  a  man  is  usually  engaged  to 
the  knowledge  of  his  neighbours.  The  intention 
is  that  such  a  description  shall  be  given  that  if 
inquiry  be  made  in  the  place  where  the  person 
resides,  he  may  be  easily  identified.  I  am  quite 
sure  that  if  "  Mr.  Wells  "  had  been  inquired  for 
in"  his  "place  of  residence  as  a"  merchant  or  a 
florist,  "  it  would  only  have  tended  to  midead."' 
Mr.  Wells  himself  said  in  his  evidence  that  he 
did  not  carry  on  any  business,  except  in  the  way 
I  have  mentioned.    I  am  quite  satisfied  on  the 
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evidence  that  Mr.  Wells  was  no  more  (so  far  as 
bis  occupation  was  concerned)  a  merchant  or  a 
florist,  within  the  meanine  of  this  Act,  than  I  am. 
This  substantially  ends  the  case,  and  renders  it 
unnecessary  for  me  to  consider  whether  the 
plaintifE  could  have  succeeded  if  he  could  have 
got  over  this  first  point.  I  must  dismiss  this 
action,  and  I  think  I  ought  to  dismiss  it,  as  I  do, 
with  costs,  as  between  the  plaintiffs  and  the 
defendants. 

Solicitors  for  the  plaintiff,  Keene,  Mareland, 
and  Bryden. 

Solicitors  for  the  defendants.  Basties. 

Solicitor  for  the  official  receiver,  The  Solicitor 
to  the  Board  of  Trade. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  Nov.  1,  1893. 

(Before  Ghables  and  "Wbioht,  JJ.) 

'Smith  (app.)  v.  Mtjlleb  (resp.).  (a) 

Explosion — Boiler  for  domestic  purposes — Boiler 
Exphsums  Act  1882  (45  &  46  Viet.  e.  22),  ss.  4 
arid  h— Boiler  Explosions  Act  1890  (53  <fc  54  Viet, 
e.  36),  ».  2— Notice. 

By  sect.  6  of  the  Boiler  Explosions  Act  1882,  when 
any  explosion  occv/rs  from  any  boiler  to  which 
the  Act  applies,  notice  shall  be  sent  within 
twenty-four  hows  to  the  Board  of  Trade.  Sect.  4 
exempts  all  boilers  used  exclusively  for  domestic 
purposes.  This  exemption  comes  within  sect.  2 
of  the  Boiler  Explosions  Act  1890. 

The  respondent  was  a  inerchant  upon  whose  pre- 
mises was  a  boiler  used  for  the  purpose  of  putting 
hot  water  through  a  range  of  pipes  to  heat  tlie 
clerks'  offices,  ana  it  was  used  by  the  office  care- 
taker and  his  family  who  lived  upon  the  pre- 
mises. An  explosion  occurred.  An  informxition 
was  laid  under  sect.  6  of  the  Act  of  1882,  a 
notice  of  the  explosion  not  having  been  given 
to  the  Board  of  Trade.  The  magistrate  dis- 
missed the  information,  holding  thai  the  boiler 
wtw  "used  exclusively  for  domestic  purposes," 
within  the  meaning  of  sect.  4  of  the  Act  of  1882. 

Conviction  affirmed. 

This  was  an  appeal  upon  a  special  case  stated  by 
the  learned  stipendiary  magistrate  for  Birming- 
ham. 

The  following  facts  were  admitted  by  the 
appellant  and  i-espondent : — 

The  appellant  was  the  complainant  on  behalf  of 
the  Board  of  Trade.  The  respondent  carried  on 
business  as  a  merchant. 

Ail  explosion  occurred  to  a  boiler  on  his  pre- 
mises, but  little  damage  and  no  injury  to  anyone 
was  done.  The  boiler  was  used  for  circulating 
hot  water  through  a  range  of  piping  which 
warmed  the  clerks'  office  only.  This  office  was 
need  by  the  clerks  of  the  respondent  for  the 
purposes  of  bis  business  of  a  merchant.  The 
respondent  did  not  reside  upon  the  premises, 
which  were  used  as  his  place  of  business,  and 
was  the  only  place  where  his  business  was  carried 
on. 

There  was  also  a  tap  fixed  in  the  boiler  itself 
by  which  warm  water  was  drawn  off  for  cleaning 
the  offices,  and  for  the  household  purposes  of  the 
caretaker  and  his  family,  who  resided  upon  the 

(a)BepoTted  by  T.  li.  Bbiixjwater,  Eaq.,  Buniita-u-lMW. 


premises,  the  boiler  and  apparatns  being  under 
the  control  of  the  caretaker. 

The  magistrate  was  of  opinion  that  the  boiler 
came  within  the  exception  contained  in  sect.  4  of 
the  Act  of  1882,  as  one  "used  exclusively  for 
domestic  purposes,"  and  he  dismissed  the  infor- 
mation. 

The  Boiler  Explosions  Act  1890  (53  &  54  Vict, 
c.  35),  8.  2,  while  extending  the  Act  of  1882,  con- 
tinues the  exemption  in  favour  of  boilers  used  for 
domestic  purposes. 

The  Attorney-General  (Sir  Charles  RusselU 
Q.C.)  and  Sutton  for  the  appellant  (the  com- 
plainant on  behalf  of  the  Board  of  Trade). 

WiUs  for  the  respondent. 

Chables,  J. — This  was  an  information  laid 
before  the  stipendiary  magistrate  at  Birmingham, 
arising  out  of  a  boiler  enlosion.  The  Boiler 
Explosions  Act  1882  (45  &  46  Vict.  c.  22)  has  made 
it  a  statutable  offence  if,  when  a  boiler  explosion 
takes  place,  a  notice  is  not  given  within  twenty- 
four  hours  to  the  Board  of  Trade ;  but  sect.  4  of 
the  statute  says  that  the  Act  shall  not  apply  to 
boilers  used  exclusively  for  domestic  purposes. 
The  question  before  us  is,  whether  the  learned 
magistrate  was  right  in  holding  that  the  boiler  in 
question  came  within  that  section  of  the  Act,  and 
in  dismissing  the  information  against  the  respon- 
dent. The  Attorney- General  says  that  this  boiler 
cannot  be  said  to  have  been  exclusively  used  for 
domestic  purposes,  because  the  place  where  this 
explosion  took  place  was  not  used  by  the  respon- 
dent for  residential  purposes;  that  the  test  of 
residence  is  the  test  that  should  apply.  No 
doubt  it  is  difficult  to  draw  the  line;  but  aline 
must  be  drawn  somewhere,  and  it  appears  to  me 
that  the  learned  magistrate  was  a  long  way  on 
the  right  side  of  the  line.  I  am  of  opinion  tiie 
learned  magistrate  was  right  in  dismissing  the 
information,  and  judgment  must  be  for  the 
respondent  with  costs. 

Wbiqht,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed.    Judgment  for  the  respon- 
dent. 

Solicitor  for  the  appellant,  The  Sailieitor  to 
the  Board  of  Trade. 

Solicitors  for  the  respondent.  Burton,  Teates, 
and  Sart,  agents  for  Johnson,  Barclay,  Johneon, 
and  Rogers,  Birmingham. 


Jan.  22,  23,  and  29. 
(Before  Weight,  J.) 

Ecclesiastical  Cohhissionebs  of  ENaiAND 
V.  Pabb  and  othebs.  (a) 

Copyhold — Admittance  of  tenants  not  required- 
Lapse  of  time — Seizure  quousque  —  Implied 
admittance — Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27). 

The  lords  of  a  manor  received  the  quit  rents  due 
in  respect  of  certain  copyhold  lands  and  premises 
from  the  heir  of  the  louit  tenant  upon  tne  court- 
rolls,  and  other  quit  rents  from  the  devisees  o/ 
other  lands  forming  part  of  the  manor,  for  more 
than  twenty  years.  It  could  not  be  shown  thtU 
the  heir  or  devisees  of  the  lands  had  been  admitted 
as    tenants.      Upon    their    refusal    to    be   MW 

(a)  Beported  by  Vf.  H.  Uorsfall,  Eaq.,  BuTteter-«t-L»«. 
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admiUed,  and  to  pay  the  fines  demanded,  the 
^  lords  of  the  manor  seized  quousque. 
Sdd,  that  the  right  of  the  lords  of  the  manor  to 
seize  quousque  was  barred,  because  in  the  circum- 
stances an  admittance  of  the  heir  and  devisees 
of  the  lands  ought  to  be  implied;  and  further, 
that  evxh  a  right  was  barred  by  the  Statute  of 
Limitaiions. 
Is  tMs  action  the  pltuntifPs,  as  lords    of    the 
manor  of  Mucking  and  Westlee,  in  the  conntr  of 
Essex,  claimed   posseBsion  of  certain  copyhold 
lands  and  premises,  part  of  the  said  manor,  in 
the  occupation  of  the  defendants  Parr  and  Cox, 
who  were  in  possession  thereof  as  tenants  of  the 
defendants  Sannders  and  Hicks. 

The  possession  which  the  plaintiffs  claimed  was 
possession  quousque ;  that  ia  to  say,  possession 
until  the  d!efendants  Saunders  and  Hicks  took 
admittance  to  the  said  land  and  premises  as  the 
tenants  of  the  plaintiffs  on  the  court-rolls  of  the 
manor. 

Bomnmiet,  Q.G.  and  Archibald  Brown  appeared 
for  the  plaintiffs. 
Channell,  Q.C.  and  Godefroi  for  the  defendants. 
The  facts  and   arguments  appear  fuUy  from 
the  judgment  of  the  court. 

Jan.  29. — ^Wbioht,  'J.  delivered  the  following 
written  judgment. — This  action  is  a  step  in 
proceedings  taken  by  the  plaintiffs  as  lords  of 
the  manor  of  Mucking,  which  fonnerly  belonged 
to  the  Dean  and  Chapter  of  St.  Paul's,  and  is  now 
Tested  in  the  plaintiffs,  for  the  purpose  of 
compelling  the  defendants  Saunders  and  Hicks 
to  take  admittance  to  certain  copyhold  tenements 
comprised  in  Mucking  Hall  farm  and  Sutton's 
farm,  and  to  pay  fines  upon  such  admittance. 
The  facts  are  as  follows  :  In  1821  the  father  of 
the  defendant  Hickb  was  admitted  on  the  court- 
rolls  to  the  Sutton's  farm  copyholds,  as  trustee 
for  the  father  of  one  Cox.  In  1836  Cox  was 
admitted  on  the  court-rolls  to  one  part  of  the 
Mucking  Hall  farm  copyhold  as  heir  to  his  father, 
and  in  1844  he  was  admitted  to  the  other  part  as 
a  purchaser.  In  1868  the  father  of  the  defendant 
Hicka  died,  and  thereupon  the  defendant  Hicks, 
as  trustee  for  Cox,  succeeded  to  the  tenancy  of 
the  Sutton's  farm  copyholds.  In  1870  Cox  died, 
baring  devised  to  the  defendants  Saunders  and 
Hicks  and  another  trustee  now  deceased  all  his 
estate  and  interest  in  both  the  Sutton's  farm  and 
tie  Mucking  Hall  farm  copyhold.  Neither  the 
defendant  Hicks,  as  heir  to  his  father  of  Sutton's 
farm  copyholds,  nor  the  trustees  as  devisees  of 
tlie  Mucking  Hall  farm  copyholds,  can  be  shown 
to  have  been  actually  admitted.  From  1875  the 
luit  rents  have  been  regularly  collected  by  the 
pliuntiffs'  collector  from  Cox's  trustee  in  respect 
Oath  of  Mucking  Hall  farm  and  of  Sutton's 
fann.  The  collector  gave  receipts  to  Cox's 
tnistees  in  forms  prescribed  by  the  plaintiffs' 
agent,  and  paid  over  the  rents  to  the  plaintiffs' 
a^ts,  first  to  Messrs.  Lee,  Bolton,  and  Lee,  and 
inice  about  1877  to  Messrs.  Cluttons.  Messrs. 
Clnttons  had  notice  by  the  accounts,  at  any  rate 
from  1880,  that  the  rents  were  paid  by  Cox's 
trustees.  The  plaintiffs  themselves  have  pro- 
duced accounts  entitled  "  London  Chapter  Manor 
Accounts,"  which  appear  to  show  that  they  had 
"otice  from  1877  tliat  the  rents  were  paid  in 
fSpect  of  the  estate  of  the  late  Mr.  Cox.  In  1889 ' 
anew  steward  of  the  manor  was  appointed,  and  he 


raised  the  question  which  has  nowto  be  determined 
He  took  steps  by  proclamation  and  notice  dated 
Jan.  1893  which  resulted  in  a  seizure  quousque  on 
the  15th  April  1893,  and  the  defendants'  tenants 
refusing  attornment  this  action  was  commenced 
on  the  3rd  May  1893.  The  question  is  whether, 
under  the  circumstances,  an  admittance  of  the 
defendant  Hicks  in  respect  of  Sutton's  farm,  and 
of  Saunders  and  Hicks  in  respect  of  Mucking 
Hall  farm,  or  of  both  farms,  ought  to  be  implied. 
The  effect  of  the  authorities  appears  to  me  to  be 
that  acceptance  of  rent  by  the  lord  from  a  person 
paying  it  as  heir  or  as  surrenderee,  if  the  lord 
knows  that  the  rent  is  paid  by  him  as  heir  or 
surrenderee,  amounts  to  or  implies  an  admittance 
of  him  as  tenant :  (Gilbert  Ten.  p.  282;  Calthrop, 
(1650)  Cop.,  p.  47 ;  Watkin's  Cop.,  4th  edit., p.  248; 
Com.  Dig.  Cop.  G.)  And  I  think:  that,  when  the 
lord  intrusts  the  general  financial  management 
of  his  property  to  an  agent,  and  by  the  lord's 
authority  a  collector  of  the  rents  of  a  manor  is 
appointed  who  accounts  to  that  agent  and  informs 
him  of  the  rents  paid  and  of  the  persons  who  pay 
them,  the  knowledge  of  the  collector  or  agent 
must  be  regarded  as  the  knowledge  of  the  lord. 
And  here  the  case  is  stronger,  for  the  London 
Chapter  Manor  accounts  show  that  the  plaintiffs 
themselves  had  notice  that  the  rents  were  paid 
on  behalf  of  the  estate  of  Cox.  Indeed,  the  very 
case  made  by  the  statement  of  claim  is,  that  the 
rents  have  always  been  paid  and  accepted  on  the 
footing  of  copyhold  tenancy  by  Cox  s  trustees. 
In  the  case  of  the  Mucking  Hall  copyholds  no 
actual  surrender  to  the  use  of  Coxs  will  was 
necessary,  and  presentment  could  always  be 
waived,  so  that  nothing  was  wanting  to  put  them 
in  possession  as  tenants  but  admittance ;  and,  on 
the  other  hand,  tmtU  admittance,  they  were  not 
legally  in  possession  as  tenants,  nor  liable  as 
tmants  for  the  rents.  The  acceptance  of  the 
rent,  with  knowledge  that  they  were  in  the 
position  of  devisees,  and  therefore  of  surrenderees, 
and  liable  only  if  admitted,  implies  assent  to  the 
surrender,  and  is  an  admittance.  In  the  case  of 
the  Sutton's  farm  copyholds  it  may  be  doubtful 
whether  the  legal  position  is  quite  the  same,  be- 
cause the  defendant  Hicks,  on  the  death  of  his 
father,  succeeded  to  possession  of  the  copyholds 
as  heir  without  admittance,  and  was  under  no 
obligation  to  come  in  for  admittance  until  re- 
quired by  the  lord,  and  no  presentment  or  express 
notice  of  his  father's  death  is  proved.  StiU  I 
think  that,  as  the  quit  rents  of  his  copyholds  were 
accepted  from  him  and  Saunders  as  Cox's  trustees, 
that  involves  sufficient  notice  that  there  had  been 
a  change  in  the  tenancy,  and  that  the  rents  were 
paid  on  that  footing.  And  even  if  that  is  not  the 
correct  view,  I  think  the  plaintiffs  are  barred  by 
the  Statute  of  Limitations.  In  Be  Lidiard  aiid 
Jackson  and  Broadley's  Contract  (61  L.  T.  Bep. 
N.  S.  322 ;  42  Ch.  Div.  234)  Kay,  J.  expressed 
an  opinion  that  the  statute  may  apply  to  prevent 
a  seizure  quousque,  and  notwithstanding  Mr. 
Bosanquet's  forcible  argument  I  incline  to  think 
that  the  time  begins  to  run  against  the  lord,  not 
from  the  date  at  which  he  has  actually  perfected 
his  right  to  seize,  that  is  to  say,  from  the  comple- 
tion of  proclamations  or  the  service  of  notice,  out 
from  the  time  when  he  could  havjs  perfected  his 
right  had  he  known  of  the  deatJi  of  the  father. 
A  different  view  would  make  the  statute  almost 
inoperative  in  cases  of  this  kind.    Even  if  the 
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commencement  of  the  time  is  to  depend  on  know- 
ledge, I  think  that  from  1877  the  plaintiffs  must 
be  considered  as  having  notice  that  the  rents  were 
no  longer  paid  by  the  father,  and  that  a  change 
in  the  tenancy  had  taken  place.  But  ignorance 
that  an  event  has  happened  which  has  given  a 
right  of  entry  or  action  does  not  in  general 
prevent  the  commencement  of  a  limitation,  and 
m  this  case  the  event  hapx)ened  in  1868  or  1869, 
or,  if  proclamation  were  necessary  at  three 
several  courts,  then  in  1871. 

Judgment  for  the  defendant*. 

Solicitor  for  the  plaintiffs,  J^.  A.  Manley. 

Solicitors  for  the  defendants,  Hicks  and  Son. 


Monday,  Feh.  5. 
(Before  Mathew  and  Collinb,  JJ.) 

SlNGEB  MANUFACTUBINO  COMPANY  V.  LONDON 

AND     South  -  Westebn     Railway      Com- 
pany, (a) 
Bailicay   company — Goods  on   hire-and-purchase 
system — Goods  deposited  in  cloak-room  by  hirer 
— Goods    claim^  by  owner — Lien  of  railway 
company   for    charges  —  Railway    and    Canal 
Traffic  Act  1854  (17  *  18  Vict.  e.  31),  ss.  1, 2— 
"  Beasonable  facilities  " — Cloak-room. 
A  person,  having  obtained  a  mMihine  from  the 
plaintiffs   upon    the  hire-and-purchase  system, 
deposited  the  same  at  the  cloak-room  of  one  of 
the    stations  of  the    defendants.     The  machine 
teas  left  at  the  cloak-room  for  several  months, 
when  the  hirer  gave  the   ticket,  which  he  had 
received  at  the  cloak-room^,  to  the  plaintiffs,  who 
thereupon  demanded  that  the  defendants  should 
deliver  up  the  machine  to  them.     Tlie  defendants 
declined    to  give  up  the    machine    until    their 
charges  for  warehousing  it  had  been  paid. 
The  Railway  and  Canal  Traffic  Act  1854  requires 
railway  companies  to  afford  reasonable  facilities 
forreeeiving  and  forwarding  passengers'  luggage. 
Held,  that  at  the  defendants  were  required  to  afford 
reasonable  facilities  for    receiving  passengers' 
luggage,  and  a  cloak-room  at  a  railway  station 
was  such  a  reasonable  facility,  the  defendants 
were  entitled  to  a  lien  upon  the  machine  for 
their  charges. 
This  was  an  appeal  from  the  decision  of  the 
judge  of  the  County  Court  of  Surrey,  holden  at 
Southwark,  on  the  ground  that  the  judge  was 
wrong  in  law  in  decidiiig  that  the  defendants  were 
entitled  as    against  the  plaintiffs  to  retain  the 
plaintiffs'  goods    until  a    lien    for  warehousing 
chai-gea  claimed  hj  the  defendants  in  respect  of  a 
deposit  of  the  said  goods  with  them  by  a  third 
party  had  been  satisfied  by  payment  of  the  same, 
and  also  on  the  ground  that  there  was  no  evidence 
of  any  contract  or  obligation  on  the  part  of  the 
plaintiffs   to   ^ay   and    satisfy  the   said  lien  in 
respect  of  which  judgment  was  entered  for  the 
defendants  on  the  counterclaim. 

By  an  agreement,  dated  the  17th  Oct.  1892,  the 
plaintiffs  agreed  to  let  to  Thomas  Woodman  a 
sewing-machine  upon  the  terms  that  he  should 
pay  to  them  a  rent  of  one  shilling  and  sixpence 
per  week,  that  he  should  keep  the  machine  in 
good  order,  that  he  should  keep  it  in  his  own 
custody  at  his  therein-mentioned  address,  and 
(a)  Beported  by  W.  U.  Uokspall,  Esq.,  Banlster«t-L«w. 


should  not  remove  it  without  the  owners'  previous 
consent  in  writing,  that  the  plaintiffs  might  termi- 
nate the  agreement  if  the  hirer  did  not  perform  his 
part  of  the  agreement,  that  the  hirer  might  at  any 
time  during  the  hire  become  the  purchaser  of  the 
machine  by  payment  in  cash  of  the  sum  of  8L. 
and  that  if  such  purchase  should  be  effected  credit 
sV.ould  be  given  for  all  payments  previously  made 
under  the  agi-eement. 

Woodman  paid  rent  to  the  plaintiffs  to  the 
amount  of  12. 178.  and  no  more.  In  May  1892  he 
deposited  the  machine  at  the  cloak-room  of  the 
defendants'  Waterloo  Station,  and  there  received 
a  ticket,  upon  which  appeared  the  following 
notice : 

Personal  bmg^afre  and  other  artioles  left  by  passengen 
kt  the  stations  will  be  at  their  own  risk,  nnleaa  the  same 
be  deposited  in  the  cloak-rooms,  for  whioh  a  charge  nf 
twopenoe  per  article  will  be  made ;  and  no  article  will 
be  <ieUvei«d  np  without  the  prodnotion  of  this  ticket. 
Artioles  deposited  in  the  oloak-rooma  for  more  than 
fort;-eight  hoars  will  be  oharged  one  penny  extra  for 
eaoh  package  per  diem  for  the  ftrst  calendar  month,  and 
twopenoe  per  week  or  part  of  a  week  for  the  aeoond  and 
third  calendar  months. 

It  did  not  appear  from  the  evidence  whether 
there  were  any  instalments  of  the  rent  dne  at  the 
time  when  the  machine  was  left  at  the  cloak-room. 
In  Oct.  1892  Woodman  sent  the  above-mentioned 
ticket  to  the  plaintiffs,  who  demanded  that  the 
machine  should  be  given  up  to  them  by  the 
defendants.  The  defendants  refused  to  deliver 
up  the  machine  unless  their  charge  of  four 
shillings  for  keeping  the  same  in  the  cloak-room 
was  paid.  The  plaintiffs  declined  to  pay  the 
sum  so  claimed. 

The  plaintiffs  then  sued  the  defendants  for  the 
return  of  the  machine  or  its  value,  and  the  defen- 
dants counter-claimed  for  four  shillings  the 
cloak-room  charges. 

The  learned  County  Court  judge  held  that  the 
defendants  were  entitled  to  recover  the  amount 
of  the  cloak-room  charges,  and  that  npon  the 
payment  thereof  the  machine  should  be  delivered 
up  to  the  plaintiffs. 

The  Bulway  and  Canal  Traffic  Act  1854  (17  & 
18  Vict.  c.  31)  enacts  : 

Sect.  1.  The  word  "  traffic "  ehall  inolnde  not  only 
passengers,  and  their  luggage  and  goods.    . 

Sect.  2,  Every  railway  company,  canal  aomi>any,  and 
railway^  and  canal  company,  shall,  according  to  their 
respective  powers,  afford  all  reasonable  facilities  for 
the  receiving  and  forwardinfr,  and  delivering  of  traffic 
npon  and  from  the  several  railways  and  canals  belonging 
to,  or  worked  by,  such  companies  respectively.    .    .    . 

Cluer  and  W.  Russell  for  the  plaintiffs. — It  is 
submitted  that  the  County  Court  judge  waa  wrong 
in  liolding  that  the  defendants  had  a  lien  upon 
this  machine  for  their  charges  as  against  the 
plaintiffs,  who  are  the  true  owners  thereof.  The 
defendants  are  not  in  the  position  of  innkeepers 
or  carriers,  who  would  by  common  law  hav«  a 
lien,  but  are  only  warehousemen  in  this  case.  It 
has  been  held  that  a  whariinger  is  entitled  to  his 
charges  as  against  the  true  owner  of  goods  which 
have  been  deposited  with  him  by  a  third  party, 
but  in  that  case  the  true  owner  would  have  had 
to  pay  the  charges  under  any  circumstances  : 
De  Rothschild  Freret  v,  Iforrwon,  Kehevich,  and 
Co.,  63  L.  T.  Bep.  N.  S.  46;  24  Q.  B.  Div.  750. 

Unless  there  is  a  contract  under  the  terms  of 
which  the  goods  come  into  the  possession  of  the 
person  claiming  a  lien  on  them,  and  that  contract 
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is  made  by  the  owner  of  the  goods,  the  person 
holding  the  goods  cannot  claim  a  li«i  on  them 
for  his  charges  against  the  owner : 

fitfnw  T.  Onenwood,  4  E(p.  174 ; 
Hotli*  T.  Claridge,  4  Taunt.  807 ; 
CatUllain  r.  Thompion,  13  C.  B.  N.  S.  105. 

If  the  hirer  of  the  machine  had  broken  it  and  sent 
it  to  a  third  person  to  be  repaired,  that  person 
wonld  not  have  had  a  lien  upon  it  for  his  charges 
agiunst  the  plaintiffs.  The  hirer  might  ware- 
house the  machine,  but  that  would  not  give  the 
warehouseman  the  right  to  detain  it  from  the 
pluntiSs. 

Aeland  for  the  defendants. — It  is  admitted  by 
the  plaintiffs  that  the  hirer  was  within  his  rights 
imder  the  agreement  between  him  and  the 
plaintiffs  in  depositing  the  machine  in  the  cloak- 
loom ;  the  defendants  are  entitled  therefore  to  a 
lien  on  the  machine  for  their  charges  against  the 
phunti&.  Innkeepers  and  carriers  are  bound  to 
take  the  goods  that  are  brought  to  them,  and  so 
they  ha  ve  a  lien  upon  them  for  their  charges.  The 
EaUway  and  Canal  Traffic  Act  1854  (17  &  18  Vict, 
c.  31)  requires  by  sect.  2  that  railway  companies 
shall  afford  all  reasonable  facilities  for  the 
receiring  of  traffic  upon  their  lines  ;  and  by  sect.  1 
"tnffic"  is  defined  to  include  passengers  and 
th«r  lugg^e  and  goods.  It  is  submitted  that  a 
cloak-room  is  a  "  reasonable  facility "  which  a 
tailway  company-  is  bound  to  provide  at  its 
Dtations,  and  that  a  company  is  bound  to  receive 
passengers'  luggage  at  a  cloak-room : 

Tk»  8oulh-Ea*t»m  Railway  Company  t.  Railway 

CommwnoTMn,  44  L.  T.  Bep.  N.  S.  208;  6  Q.  B. 

DiT.  586. 

Therefore  the  railway  company  is  entitled  to  a 
Hen  for  the  charges  upon  the  goods  deposited  at 
the  cloak-room. 

Hatrew,  J. — I  think  that  this  appeal  most  be 
diimissed.  The  material  facts  ore  these :  One 
Woodman,  the  hirer  of  a  sewing-machine, 
deposited  it  at  the  cloak-room  belonging  to  the 
defendants,  the  London  and  South-Westem  Bail- 
wy  Company,  and  certain  charges  were  incurred 
in  respect  of  the  deposit  of  the  article  there.  The 
hirer,  it  would  appear,  after  a  time  made  up  his 
niind  not  to  release  the  article,  and  he  gave  notice 
to  the  plaintiffs,  from  whom  he  had  hired  the 
machine,  where  the  article  was.  At  the  time 
vhen  he  gave  this  notice  to  the  plaintiffs  Wood- 
sum  owed  a  considerable  sum  for  instalments  that 
*eie  unpaid  under  the  hirine-and-purchase  agree- 
ment under  which  he  had  obtained  the  machine 
from  the  plaintiffs.  Thereupon  the  plaintiffs 
demanded  the  possession  of  tne  sewing-machine 
fix/m  the  defendants,  and  tiie  defendant  claimed 
I  a  Bai  upon  it  for  their  charges  for  the  time 
dnring  which  the  article  remained  in  the  cloak- 
noBL  Now  it  could  not  be  disputed  that  the 
hirer  was  entitled  while  he  was  in  possession  of 
,  the  machine  to  carry  it  by  train,  and  to  incur 
•ndi  charges  in  respect  of  it  as  a  passenger  by 
train  womd  incur.  Whatever  the  origin  of  the 
nte  may  be  it  is  not  necessary  to  discuss  it  now, 
for  it  is  clear  law  that  a  carrier  would  have  a  lien 
tor  his  charges  on  the  articles  carried.  The  sole 
^jeetJon  is  whether  the  same  principle  applies  to 
wwrges  incmred  in  respect  of  a  cloak-room.  It 
w  enacted  by  the  Bailway  and  Canal  Traffic  Act 
1951  tiiat  railway  companies  shall  afford  all 
''••onable  facilities  for  receiving  and  forwarding 
V«LUX,K.  8,1795. 


passengers  and  their  luggage,  and  it  seems  to  me 
that  one  of  the  most  reasonable  facilities  is  a 
cloak-room.  It  is  said  that  the  principle  which 
applies  to  the  contract  of  carriage  applies  also  to 
a  cloak-room  which  is  provided  by  a  railway  com- 
pany as  part  of  the  reasonable  facilities  for 
carriage  by  their  line.  It  seems  to  me  that  that 
argument  is  sound,  and  that  the  defendants  are 
entitled  to  have  the  payment  of  their  charges 
made  before  they  can  oe  required  to  deliver  up 
the  article  deposited  in  the  cloak-room.  That 
was  the  opinion  of  the  County  Court  judge,  and, 
as  I  see  no  reason  to  differ  from  it,  this  appeal 
must  be  dismissed. 

Collins,  J. — I  am  of  the  same  opinion.  I 
think  the  sewing-machine  in  this  case  must  be 
taken  to  have  been  deposited  in  the  cloak-room 
in  the  same  way  and  subject  to  the  same  rights 
as  it  might  have  been  deposited  with  the  carrier 
for  the  purpose  of  carriage.  I  think  that,  having 
regard  to  modem  decisions,  and  the  rising 
standard  of  convenience  to  which  railway  com- 
panies are  obliged  to  conform,  a  cloak-room  is 
now  to  be  regarded  simply  as  one  of  the  necessary 
and  reasonaUe  facilities  incident  to  the  carriage 
of  passengers  and  their  luggage.  The  railway 
company  are  common  carriers  of  passengers 
luggage,  and  when  they  cai-ried  this  machine  they 
were  common  carriers  of  it,  and  in  respect  of 
the  cost  of  carrying  it  they  had  their  lien  good 

r'nst  all  the  world.  I  do  not  see  why  they 
dd  not  have  equally  a  lien  for  receiving  and 
warehousing  it  in  the  cloak-room.  The  same 
principle  lies  at  the  root  of  both.  The  railway 
company  are  under  an  obligation  to  give  reason- 
able facilities  for  the  receipt  and  safe  custody  of 
baggage,  and  it  was  in  performance  of  that 
obligation  that  they  received  this  sewing  machine. 
Therefore,  on  that  ground,  it  seems  to  me,  the 
lien  upon  the  machine  is  good,  not  only  as  against 
the  person  depositing  it,  but  as  against  the 
owner.  I  think  in  this  case  that  the  lien  may 
also  be  rested  upon  another  ground,  namely,  that 
the  person  who  deposited  this  machine  was,  as 
between  himself  and  the  owner  of  it  entitied  to 
the  possession  of  it  at  the  time  when  he  deposited 
it.  He  was  entitled  to  possession  of  it  under  a 
contract  of  hire,  which  gave  him  the  right  to  use 
it,  I  presume,  for  all  reasonable  purposes  incident 
to  such  a  contract ;  and  among  them,  I  take  it, 
he  acquired  the  right  to  take  the  machine  with 
him  if  he  travelled,  and,  in  taking  it  with  him,  to 
deposit  it  in  a  cloak-room.  If,  in  the  course  of 
that  reasonable  user  of  the  machine,  the  hirer  of 
it  gave  rights  to  the  railway  company  in  respect- 
of  the  custody  of  it,  I  think  that  tnose  rights 
must  be  good  against  the  person  letting  out  the 
machine,  who  had  not  determined  the  contract  at 
the  time  when  those  rights  were  acquired  by  the- 
railway  company,  and  if  he  determines  the 
contract  now  he  must  do  so  subject  to  those 
lights,  that  is,  subject  to  the  lien.  I  think  that 
on  both  these  grounds  the  judgment  is  right, 
and  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  O.  D.  Wansbroiwk. 

Solicitors  for  the  defendants,  Bireham  and  Co. 
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Jfutitctal  Committee  ot^t  ^cibg  Council. 

Thursday,  Jan.  18. 

(Present:  Tl\e  Right  Hons.  Lords  Watson, 
Halbbitsy,  Macnaohten,  and  Mobbis,  Sir  B. 
Couch,  and  Davby,  L.J.) 

Jones  v.  Stone,  (a) 

ON    APPEAI.     FBOH     THE     StTPBKMB     COTJBT     OF 
WESTEBN  AU8TBALIA. 

Practice — Rules  of  Supreme  Court — Order  XIV. — 
Action  0/  ejectment — Estoppel. 

An  action  of  ejectment,  brought  by  a  landlord 
against  a  tenant,  in  which  the  circumstances 
under  which  the  tenant  cams  into  possession  are 
in  dispute,  is  not  a  case  in  which  the  plaintiff 
should  be  allowed  to  sign  judgment  under  Order 
XIV.  of  the  Bides  of  the  Supreme  Court,  which 
is  identical  with  the  English  order. 

Judgment  of  the  court  below  reversed. 

A  plaintiff  in  ejectment  cannot  rely  upon  an  alleged 
estoppel  on  the  part  of  the  defendant  to  relieve 
him  from,  the  necessity  of  proving  his  oum  title, 
when  the  facts  out  of  which  such  estoppel  arises 
are  in  dispute  in  the  case. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Western  Australia  (Stone,  J., 
Onslow,  C.J.  dissenting),  a£Brming  an  order  of 
Sir  H.  Wrenfordsley,  acting  C.J. 

It  appeared  that  the  appellant  had  been  in 
occupation  of  a  house  and  land  situate  at  Perth, 
in  Western  Australia,  since  the  year  1856,  having 
been  let  into  possession  of  it  hj  Mrs.  Stone  as 
weekly  tenant  at  the  rent  of  Is.  a  week.  It  was 
contended,  on  the  part  of  the  appellant,  that  he 
was  let  into  possession  of  the  house  and  land  by 
Mrs.  Stone  as  agent  for  a  person  named  Atkinson, 
since  deceased.  The  appellant  paid  the  rent  to 
Mrs.  Stone  down  to  the  time  of  her  death  in  1872, 
and  it  was  contended  by  the  appellant  that  the 
rent  was  received  by  her  as  agent  for  Atkinson. 
Mr.  A.  H.  Stone,  her  husband,  died  in  1873.  The 
appellant  had  for  many  years  paid  the  rates  in 
respect  of  the  house  and  land.  On  the  30th  July 
1884  the  respondent,  who  was  the  son  of  Mr.  and 
Mrs.  Stone,  served  on  the  appellant  a  notice  to 
quit.  In  August  of  the  same  year  the  reenpondent, 
who  denied  that  he  was  the  agent  for  the  owner 
of  the  house  and  land  and  asserted  that  he  was 
absolutely  entitled  to  the  property,  commenced 
proceedings  in  ejectment  against  the  appellant. 
The  Crown  Solicitor  appeared  on  behalf  of  the 
Curator  of  Intestate  Estates,  and  those  proceed- 
ings were  stopped.  On  the  9th  March  1891  the 
respondent  issued  a  writ  of  summons  against  the 
appellant  in  the  Supreme  Court  of  Western 
Australia,  and  by  the  statement  of  claim  ■■rpecially 
indorsed  upon  it,  he  claimed  to  be  entitled  to  the 
house  and  land  in  question,  which  had  been  let  to 
the  appellant  as  weekly  tenant,  which  tenancy  had 
been  determined  by  notice  to  quit.  The  appellant 
entered  an  appearance  in  the  action  on  the  10th 
March  1891.  A  summons  was  subsequently  taken 
out  by  the  respondent  on  the  8th  April  1891, 
under  Order  !XIV.  of  the  Rules  of  the  Supreme 
Court  of  Western  Austiulia,  which  is  identical  in 
terms  with  Order  XIV.  of  the  Rules  of  the 
Supreme  Court  of  Judicature  in  England,  requir- 
ing the  parties  interested  to  attend  the  judge  in 

(a)  Beported  by  C.  E.  Maldxk,  £gq.,  Burlater-ftt-Lkw. 


chambers  at  the  Supreme  Court,  PerQi,  on  tii« 

hearing  of  an  application  by  the  respondent  that 
he  might  be  allowed  to  sign  final  judgment  in  the 
action  for  possession  of  the  house  and  land  in 
question  and  costs.  Affidavits  were  filed  by  the 
appellant  in  opposition  to  and  by  the  respondent 
in  support  of  the  application.  The  application 
came  on  for  hearing  before  Wrenfordsley,  J.  in 
chambers,  on  the  20th  April  1891,  and  lie  made 
an  order  giving  the  respondent  leave  to  sign  final 
judgment  for  possession  of  the  house  and  land  in 
question.  The  respondent,  on  the  23rd  April  1891, 
accordingly  signed  judgment  against  the  appel- 
lant for  possession  and  costs.  The  appelhmt 
appealed  from  the  order  of  the  20th  Apru  1891, 
to  the  full  court,  and  asked  that  the  order  might 
be  revei-sed  or  rescinded,  and  that  he  might  be  at 
liberty  to  defend  the  action.  On  the  hearing  of 
the  appeal  before  the  full  court  (consisting  of 
Onslow,  C.J.  and  Stone,  J.)  on  the  20th  Oct  1891. 
the  Chief  Justice  was  of  opinion  that  the  appeal 
should  be  allowed.  Stone,  J.,  however,  concurred 
with  the  opinion  of  Wrenfordsley,  J.  in  chambers, 
and  the  appeal  was  consequently  dismissed  with 
costs.  The  appellant  then  brought  this  appeal  to 
the  Judicial  Committee,  submitting  that  the  order 
of  Wrenfordsley,  J.  in  chambers  of  the  20th  April 
1891,  and  the  order  of  the  full  court  of  the  20Ui 
Oct.  1891,  ought  to  be  reversed. 

W.  E.  Vernon,  for  the  appellant,  relied  on  the 
observations  of  Lord  Selbome,  L.C.  in  WtXling- 
ford  V.  Mutual  Society  (43  L.  T.  Rep.  N.  S.  258; 
5  App.  Cas.  685)  and  of  the  Court  of  Appeal  in 
Bay  V.  Baker  (41  L.  T.  Be]7.  N.  S.  265  ;  4  Ex.  Div. 
279),  as  showing  the  principles  upon  which  the 
procedure  under  Order  XIV,  should  be  applied. 
A  case  of  ejectment  under  such  circumstances  as 
the  present  is  not  a  case  falling  under  the  order 
( Casey  v.  BeUyer,  54  L.  T.  Rep.  N.  S.  103 ;  17  Q.  B. 
Div.  97),  for  here  the  defendant  is  not  estopped 
from  disputing  the  plaintiff's  title. 

Lewis  Thomas  and  Herbert,  for  the  respondent, 
argued  that  the  order  of  the  court  below  mig 
right,  the  defendant  being  estopped  by  his  con- 
duct from  disputing  the  title,    bee 

Doe  d.  Knight  v.  Smylhe,  4  H.  &  S.  347. 

At  the  conclusion  of  the  argumraits  (heir  Lord- 
ships' judgment  was  delivered  by 

Lord  Halbbttbt. — The  sole  question  at  issne 
here  is  whether,  on  certain  facts  disclosed  in 
affidavits  filed  by  the  parties  in  an  action  of  eject- 
ment commenced  by  the  respondent  against  the 
appellant  in  the  Supreme  Court,  it  was  a  case 
proper  for  the  application  of  Order  XIV.  of  the 
Rules  of  the  Supi-eme  Court  of  Western  Australia, 
which  is  in  terms  identical  with  Order  XIV.  of 
the  Rules  of  the  Supreme  Court  in  England, 
under  which  the  judge  may  in  certain  circum- 
stances make  an  order  empowering  a  plaintiff  to 
X  judgment  on  a  writ  specially  indorsed.  The 
avits  appear  to  disclose  that  the  plaintiff  in 
this  case,  who  asserts  his  title  to  certain  property, 
has  this  connection  with  the  property,  tliathis 
mother  for  some  time  received  rents  in  respect  of 
it  and  that  he  has  also  himself  received  them. 
The  question  which  is  debated  on  the  face  of  the 
affidavits  is,  in  what  character  those  rents  were 
received.  On  the  one  hand  it  is  said  on  behalf  of 
the  plaintiff,  that  the  defendant,  who  was  let  into 
■  possession  of  the  property, .  not  !t>y  the  present 
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plaintiff,  but  by  the  present  plaintiff's  mother, 
was  let  into  possession  by  her,  she  claiming  the 
property  in  her  own  right.  The  affidavite  in 
support  of  this  Tiew  are  anything  but  clear;  but 
their  Lordships  will  assume  for  the  purpose  of  this 
appeal  that  it  is  to  be  inferred  from  them  that 
the  plaintiff's  mother  did  purport  to  exercise  her 
right  over  the  property  in  tne  manner  above 
stated.  On  the  other  hand  the  defendant,  whilst 
allowing  that  he  did  in  fact  so  pay  rent  for  the 
property  for  some  years,  contended  that  the 
ground  upon  which  he  did  so  was  that  the  person 
to  whom  he  paid  it  purported  to  act  as  collector 
on  behalf  of  a  person  of  the  name  of  Atkinson, 
who  was  rated  for  it,  and  was  its  real  owner. 
Kothiiig  is  distinctly  alleged  in  support  of  the 
plainti#s  title  to  we  property.  The  learned 
counsel,  who  very  strenuously  argued  the  appeal 
on  the  plaintifTs  oehalf,  urged  upon  their  Lord- 
ships tne  Tiew  that  the  plaintiff  was  not  called 
ri  to  set  out  his  title,  because  his  claim  against 
defendant  was  that  he  had  let  him  into 
possession  of  the  property  as  his  tenant ;  that  he 
Dad  g^ven  the  notice  to  quit ;  that  the  defendant 
was  no  longer  his  tenant ;  and,  therefore,  that  he 
was  entitled  to  turn  him  out  of  the  property  by 
an  action  of  ejectment,  the  defendant  being 
estopped  by  his  conduct  in  paying  rent  from 
denying  the  plaintiffs  title.  The  fact  that  a 
plaintiff  in  ejectment  must  establish  his  own  title 
IS  clear,  but  the  plaintiff  in  this  case  argues  that 
he  is  reliered  from  the  necessity  of  proving  his 
title  by  reason  of  the  alleged  estoppel.  This 
might  be  a  very  legitimate  argument  if  the  facts 
were  sufficient  to  establish  such  a  proposition. 
But  it  is  enough  to  say,  for  the  purpose  of  this 
case,  that  these  facts  are  the  very  facts  in  dispute. 
The  Chief  Justice  of  the  Supreme  Court,  who 
dissented  from  the  order  of  the  court  giving  the 
plaintiff  liberty  to  sign  judgment,  remarked  in 
his  judgment  that  the  case  seemed  to  him  to  be 
"eminently  one  which  required  the  fullest  invest!- 
^Uion  beiore  a  jury,  as  the  conduct  of  the  plain- 
tiff in  his  dealings  with  the  defendant  in  connec- 
tion with  the  land  in  question  was  of  a  most 
sospiciouB  character."  Whether  that  is  so  or  not, 
it  is  abundantly  clear  to  their  Lordships  that  there 
are  very  serious  questions  of  fact  in  debate  which 
never  ought  to  have  been  determined  in  a 
nimmary  manner  tmder  Order  XFV.  The  pro- 
ceeding  established  by  that  order  is  a  peculiar 
prooeedii^,  intended  onlv  to  apply  to  cases  where 
there  can  be  no  reasonable  donot  that  a  plaintiff 
is  entitled  to  judgment,  and  where,  therefore,  it  is 
inexpedient  to  idlow  a  defendant  to  defend  for 
mere  puTposes  of  delay.  The  present  case  is  not 
one  of  that  kind  ;  and  their  Lordships  cannot  do 
otherwise  than  regret  that  the  action  was  not 
allowed  to  be  defended  on  its  merits  in  the  ordi- 
nary course,  in  which  event  the  expense  and  delay 
of  tne  present  appeal  to  the  Privy  Council  would 
have  been  avoided.  Their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the  order  for  judg- 
ment of  the  20th  April  1891,  the  judgment  of  the 
23ra  April  1891,  the  order  of  the  fuU  coyut  of  the 
20th  Oct.  1891,  and  all  other  orders  and  judgments 
of  Qie  court  which  are  in  the  way  of  the  trial  of 
the  case.  The  respondent  must  pay  the  costs 
in  both  the  courts  Delow  and  the  coats  of  this 
apped. 

Solicitors:  for  the  appellant,  J.  Vernon,  Son, 
u>d  Co. ;  for  the  respondent,  W.  H.  Herbert. 
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Jan.  23  and  24. 
(Present:  The  Bight  Hons.  Lord  Watson  Macv 
NAOHTEN,  and  MoRBiB,  and  Sir  B.  Couch.) 
Hill  v.  Beown.  (a) 

ON  APPEAL  FROM  THE  SUPBEKE    COURT  OF  NBW 
SOUTH  WALES. 

WUl — Construction — Estate  for   life  or  in  fee- 
Word*  of  reference. 

A  testator,  by  hia  ioiU  made  in  1821,  after  making 
various  bequests  of  realty  and  personalty,  pro- 
ceeded, "  I  do  gxve  and  bequeath  unto  my 
daughter  A.  fifty  acres  of  land,  being  part  of  one- 
hundred  acres  situated  on  the  P.  road,  known  by 
the  name  of  T.  Farm,  and  to  my  daughter  E.  fifty 
acres  of  land,  being  the  remainder  of  the  abtne- 
naimed  hundred."  After  the  specific  bequests 
followed  the  words,  "  and  whose  names  are  %n  the 
schedule  named,  and  property  specifieaUy  men~ 
tioned  to  each  of  their  respective  names."  There 
was  a  schedule  to  the  will  which  contained  the 
names  of  the  various  devisees  nam^d  in  the  willy 
but  did  not  contain  the  particulars  of  any  prO' 
perty  given  to  them. 

(eld,  that  the  words  mentioning  the  sehedtUe  were 
words  of  reference,  not  of  gift,  and  that  the 
daughters  only  took  a  life  interest  in  the  real 
estate. 

Judgment  of  the  eotirt  below  affirmed. 

This  was  an  appeal  from  a  judgment  or  order, 
dated  the  23rd  March  1892,  of  the  Supreme  Court 
of  the  Colony  of  New  South  Wales,  discharging 
with  costs  a  rule  nisi  obtained  by  the  appellants, 
calling  on  the  original  respondent,  William  Miller 
Thorley,  to  show  cause  why  a  verdict  entered  by 
consent  for  him  should  not  be  set  aside  and  a 
verdict  entered  for  the  appellante. 

The  action  was  an  action  of  ejectment  for  the 
recovery  of  103  acres  2  roods  and  18  perches  or 
thereabouts  of  land  situate  in  the  parish  of 
Liberty  Plains,  in  the  county  of  Cumberland,  in 
the  colony  of  New  South  Wales,  and  was  com- 
menced on  the  30th  May  1891,  by  William  Miller 
Thorley,  as  the  administrator  of  the  real  estate, 
goods,  chattels,  credite,  and  effects  of  William 
Thorley,  deceased,  against  the  appellant,  William 
Charles  HiU,  and  one  William  Clark,  since 
deceased,  who  were  in  possession  of  the  land. 
The  appellant  FitzwiUiam  Wentworth  was  subse- 
quently, namely,  by  an  order  of  Innes,  J.  dated 
the  ISth  June  1891,  added  as  a  defendant  to  the 
action  as  being  the  landlord  of  the  appellant 
William  Charles  Hill  and  of  the  said  William 
Clark. 

The  action  came  on  to  be  heard  before  Sir 
F.  Darley,  C.J.  on  the  1st  Dec.  1891,  when  an 
arrangement  was  entered  into  between  the  parties, 
which  was  embodied  in  the  following  note  of  the 
Chief  Justice :  "  The  verdict  is  to  b«  entered  by 
consent  for  the  plaintiff  subject  to  be  turned  into 
a  verdict  for  the  defendants.  The  plaintiffs 
title  is  admitted  subject  to  the  following  point  of 
law  :  That  the  grantee  from  the  Crown,  Samuel 
Thorley,  by  his  will  dated  the  27th  May  1821,  as 
the  defendants  allege,  vested  the  fee  simple  of  the 
said  lands  in  the  testator's  daughters,  Agnes  and 
Elizabeth  Thorley,  whereas,  on  the  other  hand,  the 
plaintiff  insiste  that  upon  the  proper  construction 
of  this  will  the  daughters  took  life  estates  only, 
the  will  being  prior  to  the  Wills  Act.    If 

(a'\  Boported  bj  C.  £.  Maldih,  Esq.,  BuTiater.*t-Lf 
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oonit  be  of  opinioii  that  the  testator's  daughters 
took  in  fee  under  the  will,  then  the  defendants' 
title  is  to  be  deemed  a  good  title,  as  against  the 
plaintiff's  and  the  verdict  is  to  be  entei-ed  for  the 
defendants." 

On  a  suggestion,  dated  the  13th  Feb.  1892,  of 
the  death  of  William  Clark,  it  was  ordered  that 
ho  further  proceedings  should  be  had  in  the 
action  against  the  said  William  Clark,  and  that 
the  action  should  proceed  against  the  appellants 
William  Charles  Hill  and  Fitzwilliam  Wentworth 
iaocording  to  the  form  of  the  statute  in  that 
behalf. 

On  the  15th  Feb.  1892,  the  appellants  obtained 
ia  rule  nisi  calling  on  William  Miller  Thorley  to 
show  cause  why  the  rerdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  appellants 
upon  the  following  ground,  that  is  to  say :  That 
the  daughters  of  Samuel  Thorley,  under  whom 
the  appellants  claim,  took  an  estate  in  fee  simple 
under  the  said  Samuel  Thorley's  will,  and  not  an 
«state  for  life  only  as  contended  by  the  plaintiff, 
.the  said  William  Miller  Thorley. 

The  rule  nisi  came  on  for  argument  on  the  25th 
Feb.  and  the  2nd  March  1892,  before  a  court 
-consisting  of  Barley,  C.J.,  Innes  and  Stephen,  JJ., 
with  the  i-esult  that.,  on  the  23rd  March  1892,  the 
conrtby  a  majority  of  two  to  one  discharged  the 
rule  with  costs.  Innes,  J.  delivered  a  dissenting 
judgment  in  favour  of  the  appellants. 

Subsequently  to  the  order  or  judgment  of  the 
23rd  March  1^2  the  appellants  obtained  leave  to 
appeal  therefrom  to  Her  Majesty  in  Council,  upon 
the  usual  terms. 

At  the  time  of  all  the  aforesaid  proceedings  it 
was  believed  by  the  appellants  that  WiUiam 
Thorley  had  died  intestate.  Letters  of  adminis- 
tration of  the  estate  of  William  Thorley  had  been 
granted  to  Willian  Miller  Thorley  upon  the 
allegation  of  the  latter  to  that  effect.  And  it  was 
upon  this  footing  that  the  arrangement  was  made 
hetween  the  parties  to  the  action  which  is  set  out 
above.  Subsequently,  however,  the  respondent, 
Elizabeth  Brown,  took  proceedings  to  estoblish  a 
will  of  William  Thorley,  whereby  he  devised  his  real 
estate  to  persons  other  than  those  who  would  have 
become  entitled  thereto  in  case  he  had  died 
intestate,  and  on  the  1st  S^t.  1892  the  letters  of 
administration  granted  to  William  Miller  Thorley 
were  revoked,  and  on  the  15th  Sept.  1892  letters 
of  administration  with  the  will  annexed  of  the 
estate  and  effects  of  William  Thorley  were 
granted  to  the  respondent,  Elizabeth  Brown. 

On  the  13th  Mav  1893,  on  the  application  of 
William  Miller  Thorley  and  the  respondent 
Elizabeth  Brown,  by  petition  to  Her  Majesty  in 
Council,  it  was  ordered  that  the  respondent 
Elizabeth  Brown,  as  administratiz  with  the  will 
annexed  of  the  estate  and  effects  of  William 
'Thorlev,  should  be  and  she  was  thereby  substi- 
tuted for  William  Miller  Thorley  as  respondent 
in  this  present  appeal,  she  undertaking  the 
responsibility  of  the  said  William  Miller  Thorley 
in  ibe  matter  of  the  costs,  both  of  the  action  and 
of  the  appeal. 

E.  W.  Byrne,  Q.C.  and  Sargant,  for  the  appel- 
lants, argued  that  on  the  true  construction  of  the 
will  the  &ughters  took  an  estate  in  fee  simple,  and 
not  a  life  estate  only,  in  the  hereditaments  devised 
to  them  respectively.  In  such  a  case  the  court 
will  try  to  give  effect  to  the  real  intention  of  the 


testator :  (per  Lord  Blackburn  in  Clifford  v.  Koe, 
43  L.  T.  Eep.  N.  S.  322;  5  App.  Caa.  447.) 
BandaU  v.  Tuehin  (6  Taimt.  410)  shows  that  the 
word  "  estate "  in  a  will,  however  used,  conveys 
the  fee  simple;  so  also  Uthwatt  v.  Bryant 
(6  Taunt.  317).  It  is  only  necessary  that  it  should 
be  in  the  operative  part  of  the  will,  as  we  say 
the  word  "  property  "  is  here :  {Doe  d.  Burton  r. 
White,  1  Ex.  626 ;  affirmed  on  appeal,  2  Ex.  797.) 
In  Doe  d.  Pottow  v.  Fricker  (6  Ex.  510)  the  words 
were  "  my  estate  that  I  now  live  in ; "  in  Ihbetson 
V,  Beckvjith  (Cases  temp.  Talbot,  157)  they  were 
"  estate  at  such  a  place,  and  were  held  to  convey 
the  fee.  The  whole  will  must  be  considered. 
Here  the  same  clause  which  conveyed  the  realty 
also  conveyed  personalty  in  which  the  legatees 
took  an  absolute  interest ;  the  heir-at-law  ^80  is 
one  of  the  devisees,  and  the  gift  to  him  ia  in  the 
same  form  as  that  to  the  daughters. 

The  Solieitor-aeneral  (Sir  J.  Eigby,  Q.C.), 
Crdckanthorpe,  Q.C,  and  Badeoek,  for  the  respon- 
dent, maintaoned  that  the  devisees  only  took  a  life 
estate  under  the  will.  The  words  relied  on  to 
extend  the  gift  must  be  in  the  operative  part: 
{Doe  V.  Clayton,  8  East,  141.)  In  Pettiward  v. 
Prescott  (7  V  es.  541)  a  bequest  of  "  my  copyhold 
estate  at  P. "  was  held  only  to  pass  a  life  interest. 
So  in  Doe  d.  Lean  v.  Lean  (1  Q.  B.  238)  "  an  estate 
called  L.  in  the  parish  of  B.,"  and  in  Doe  d.  Clarke 
V.  Clarke  (1  Cr.  &  M.  39)  "aU  that  dwelling-house 
.  .  .  the  said  property  being  in  the  township 
of  W."  were  held  only  to  convey  life  interests. 
See  also 

Harding  v.  BoberU,  10  Ex.  819 ; 

Bouen  v.  Scoweroft,  2  Y.  &  CoIL  Exch.  640. 

Byrne,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  the  judg- 
ment of  their  Lordships  was  ddivered  by 

Lord  MACirAaHTEN. — It  is  common  ground 
that  the  testator's  will  must  be  construed  as  an 
English  will  in  the  same  terms  would  have  to  be 
construed  in  this  country  under  the  old  law.  As 
the  law  stood  before  the  present  Wills  Act  (1  Vict, 
c.  26),  which  was  adopted  in  the  colony  in  1840,  a 
testamentary  gift  of  so  much  land  by  an  absolute 
proprietor  as  a  general  rule  carried  only  a  life 
estate,  unless  the  devise  contained  words  of 
limitation.  To  this  rule,  which  probably  in  almost 
every  case  must  have  disappointed  the  wishes  of 
the  testator,  there  were  certain  exceptions.  One 
was  that  the  fee  would  pass  if  the  testator  used 
the  word  "esfaite,"  or  any  equivalent  expression 
capable  of  describing  the  extent  and  sum  of  the 
testator's  interest,  as  well  as  the  substance  of  the 
gift.  But  this  exception  was  subject  to  the  quali- 
fication that  the  expression  must  be  found  in  the 
operative  part  of  tbe  devise  in  order  to  have  the 
effect  of  barging  the  gift.  These  propositions, 
in  regard  to  which  it  is  only  necessary  for  the 
purpose  of  this  case  to  refer  to  Doe  v.  Clayton 
(8  Bast,  141),  and  Burton  v.  White  (1  Ex.  526  and 
2  Ex.  797),  were  not  disputed  at  the  bar.  The 
real  contest  was  whether  in  the  present  case  the 
operative  part  of  the  devise  could  properly  be  con- 
strued so  as  to  include  the  expression  upon  which 
the  appellants  relied  as  enlarging  a  gilt  which  it 
was  admitted  prima  facie  carried  only  a  life  estate. 
The  testator's  will  seems  to  have  been  written 
into  a  skeleton  form,  intended  to  be  made  appli- 
cable either  to  a  will  in  short  geneiral  terms, 
referring  to  a  schedule  for  the  names  of  the 
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lieBeficiaries  and  the  particnlars  of  the  propertj 
^ren  to  each,  or  to  a  will  complete  in  itself,  the 
Tsterenoe  to  a  Bchednle  in  that  caae  being  struck 
ont    The  testator  appears  to  hare  attempted  to 
combine  the  two  forms.    After  a  preamble  to 
which  it  is  not  necessary  to  refer,  the  will  begins 
with  the  words  "  I  do  give  and  boqueath."    Those 
words  occur   once   and   once   only.     They   are 
carried  on  and  applied  to  all  the  deyises,  which 
are  seven  in  number,  and  all  in  the  same  form — 
gifts  of  80  many  acres  of  land  to  sach  and  such  a 
perBon   without    more.      At    the    end    of    these 
devises  occur  the  following  words:  "and  whose 
names  are  in  the  schedule  named  and  property 
specifically  mentioned  to  each  of  their  respectiye 
names."    The  left-hand  margin  of  the  paper  on 
which  the  will  is  written  is  headed  "  schedule," 
and  under  the  word  "  schedule "  are  written  the 
names  of  the  devisees.    But  the  schedule  does  not 
contain  the  particulars  of  any  property  given  to 
the  devisees  named  in  the  will.    The  question 
then  is — do  the  words  which  have    been  read, 
properly  speaking,  belong  to  the  opei-ative  part  of 
the  devise    or    not?    They    are    evidently    not 
intended  of  themselves  to  pass  anything.    They 
refer  to  gifts  already  made.    They  refer  to  the 
schedale   as    containing    or    recapitulating    the 
names    of    the    beneficiaries,    and    they    refer 
either  to    the    schedule    as    recapitulating    the 
particulars  of  the  property  left   to  each  benefi- 
ciary, or  to  the  previous  part  of  the  will  which 
contains   those    particulars.    In   either   case    it 
seems  to  their  Lordships  that  the  words  in  ques- 
tion, though  they  occur  oef ore  the  testator  comes 
to  a  full  stop,  are,  properly  speaking,  words  of 
reference  and  not  words  of  gift.    If  they  are  taken 
to  refer  to  the '  schedule  for  the  particulars  of  the 
devises,  the  schedule  in  this  respect  is  a  blank, 
and  it  is  impossible  to  guess  what  the  testator 
would  have  written  in  it.    If  •  they  refer  to  the 
preTions  part  of  the  will,  which  is  perhaps  the  view 
most  favourable  to  the  appellants,  it  is  difficult  to 
«e  how  apt  words  of  reference,  the  office  of  which 
is  to  cany  the  reader's  mind  to  gifts  to  be  found 
somewhere  else,  can  have  the  operation  of  enlarg- 
ing those  gifts  ;  and  it  is  admitted  that  upon  the 
atAhorities  the  word  "  estate  "  or  the  word  "  pro- 
perty," used  as  a  word  of  reference,  cannot  be 
treated  as  explaining  a  previous  gift  which  privid 
foeie  carries  only  a  life  estate.    The  other  points 
referred  to  in  the  argument — the  fact  that  one  of 
the  devisees  was  the  neir-at-law,  and  the  fact  that 
ndi  devisee  took  an  absolute  interest  in  some 
personal  property — are  not  of  themselves    suffi- 
ciently substantial  to  affect  the  question.    Their 
lordships    therefore    will   humbly    advise    Her 
Majesty  to  affirm  the  judgment  of  the  Supreme 
Conrt  discharging  the  rule  wist;  to  direct  the 
ferdict  entered  by  consent  for  William  Miller 
Thorley  to  be  entered  for  the  respondent,  Eliza- 
heth  Brown ;  and  to  order  the  appeUants  to  pay  to 
William  Miller  Thorley  his  coats  of  this  appeal 
^cnrred  in  the  Supreme  Court,  and  to  pay  to 
Elizabeth  Brown  her  costs  of  this  appeal  incurred 
in  England. 
SoUdtor  for  the  appellants,  0.  P.  Blade. 
Solicitors   for    the    respondent,    Huntert    and 
aitl/ntt. 


Jan.  19  and  Feb.  3. 

(Present:     The    Right   Hona.  Lords   Watson, 

Halbbubt,  Macmaohten,  and  Mobbis,  Sir  B. 

Couch,  and  Davet,  L.J.) 

Union  Steamship  Coupant  v.  Clabidqe.  (a) 

on  appeal  fboh  the  court   op  appeal  op 

new  zealand. 
Injury  to  tporkman — Common  employment — Negli- 
gence of  seaman  employed  to  atsitt  in  unloading 
ship — iiiability  of  owner. 
The  appellante  eontraeted  with  a  etevedore  to  un- 
load their  ship,  and  the  contract  provided  that  the 
owners  should  "provide  for  each    haich  being 
dis<Aarged,   one    voinch-driver,    and  one  hatch- 
man."      The  respondent,  who  teas  one  of  the 
stevedore's   labourers,  teas  injured  during    the 
unloading    by    the    negligence    of  one    of   the 
viinchmen,  who  was  one  of  the  crew  of  the  sAtp. 
Held  {affirming  the  judgment  of  the  court  below), 
that  the  winchman  and  the  respondent  were  not 
in  a  comnwn  employment,  and  that  the  appeliants 
were  liable  for  the  negligence  of  the  winchman. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  of  New  Zealand  ( Richmond,  Williams, 
and  Connolly,  JJ.),  who  had  reversed  a  judgment 
of  Denniston,  J.  in  an  action  brought  by  the 
respondent    against    the    appellants  to    recover 
damE^es  for  injuries  sustained  by  the  negligenoa 
of  one  of  their  servants. 

The  facts  appear  sufficiently  from  the  judgment 
of  their  Lordships. 

Lawton  Walton,  Q.C.  and  Brooke  Little  appeared 
for  the  appellants,  and  argued  that  the  case  could 
not  be  distinguished  from  Bourke  v.  White  Moss 
Colliery  Company  (36  L.  T.  Rep.  N.  S.  49 ;  2  C.  P. 
Div.  205),  where  the  contract  was  precisely  the 
same,  and  was  held  to  create  a  common  employ- 
ment. That  case  followed  Murray  v.  Currie  (23 
L.  T.  Rep.  N.  S.  557;  L.  Rep.  6  C.  P.  24),  which 
followed  the  earlier  case  of  Murphy  v.  CaraUi 
(3  H.  &  C.  462) ;  and  it  has  been  followed  late^ 
in  Donovan  v.  Iiaing  and  Co.  (68  L.  T.  Rep.  N.  S. 
512  ;  (1893)  1  Q.  B.  629).  The  case  of  Johnson  v. 
Lindsay  (65  L.  T.  Rep.  N.  S.  97 ;  (1891)  A.  C.  371) 
lays  down  the  same  principle,  but  is  distinguish- 
able.   They  also  referred  to 

Quarman  v.  Burnett,  6  M.  *  W.  499 ; 
Manning  v.  Adams,  32  W.  B.  430 ; 
Moore  v.  Palmer,  2  Times  L.  Bep.  781. 
Finlay,  Q.C.  and  Comer,  who  appeared  for  the 
respondent,  were  not  called  upon  to  address  their 
Lordships. 

At  the  conclusion  of  the  ai'gument  for  the 
appellants,  their  Lordships  took  time  to  consider 
their  judgment. 

Feb.  3. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Watson. — The  appellant  company  are 
owners  of  the  steamship  Orowaiti,  whicn  arrived 
at  Lyttleton  Hai-bour,  in  Aug.  1891,  with  a 
cargo  of  coal.  They  contracted  with  the  Canter- 
bury Stevedoring  Association  Limited  for  the 
discharge  of  the  cargo  into  a  hulk ;  and,  in  the 
course  of  that  operation,  the  respondent,  whilst 
working  as  a  lumper  in  the  employment  of  the 
association,  was  severely  injured  by  the  Ifall  of  a 
basket  of  coal.  He  thereupon  instituted  this  suit 
for   damages    against   the    company,  upon    the 

(a)  Beported  by  C.  £.  UjlLDSS,  Esq.,  BorrUtcr-at-Law. 
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allegation  that  bis  injuries  were  occasioned  by 
:the  negligence  of  one  or  more  of  the  crew  of  the 
OroioaUi.  The  case  went  to  trial  before  Denniaton, 
J.  and  a  special  jury  of  twelve.  It  appears  from 
the  evidence  then  led,  that  the  Orowaiti  liad  fotir 
Jiatchea,  at  all  of  which  the  process  of  unloading 
was  carried  on  simultaneously^  and  in  the  same 
way.  There  were,  at  each  hatch,  four  labourers, 
servants  of  the  stevedores,  in  the  hold,  their  duty 
being  simply  to  fill  the  coal  baskets  and  hook 
them  on  to  the  rope  by  which  they  were  lifted, 
and  to  unhook  the  empty  baskets  as  they  were  let 
down.  The  lifting  tackle  was  actuated  by  steam 
from  the  ship's  boilers,  and  was  attended  to  by 
two  men,  who  were  members  of  her  crew,  and 
received  their  wages  from  the  appellants.  One  of 
these  men  worked  the  winch.  The  other  was 
stationed  beside  the  hateh ;  and  it  was  his  business 
to  uive  the  winchman  notice  whenever  a  loaded 
basket  was  ready  for  raising,  and  also  to  steady 
and  guide  the  basket  in  ite  ascent  by  means  of  a 
rope  called  a  bullrope.  A  man  named  John 
Eames  acted  as  foreman  or  ganger  on  board  the 
Orowaiti,  in  the  intereste  of  the  stevedores.  By 
the  witnesses  for  the  respondent  his  injuries  were 
attributed  to  the  negligent  conduct  of  the  winch- 
man  in  first  raising  a  loaded  basket  without 
•notice  from  the  bullrope  man,  and  before  the 
latter  was  ready,  and  in  then  letting  go  the  winch, 
and  allowing  the  load  to  fall  back  into  the  hold, 
where  it  struck  the  respondent.  At  the  close  of 
the  evidence,  the  jury  were  asked  to  determine 
yie  quantum  of  damage,  which  they  assessed  at 
1600?.  With  the  exception  of  that  point  the  case 
was  withdrawn  from  the  jury,  under  an  arrange- 
ment, which  was  thus  noted  by  the  presiding 
judge.  "Negligence  admitted.    Agreed  to  leave 

?uestion  of  common  employment  to  court." 
t  must  therefore  be  taken  against  the  appellants 
that  the  mishap  which  befell  the  respondent 
was  due  to  the  winchman,  for  whose  negligence 
•they  are  responsible  if,  at  the  time  when  it 
occurred,  he  was  employed  by  them,  and  was 
acting  within  the  scope  of  his  employment. 
They  maintain,  however,  that  the  winclunan,  and 
the  bullrope  man  also,  in  assisting  to  unload  the 
vessel,  were  not  employed  in  their  behalf,  but 
were  engaged  in  doing  work  which  the  stevedores 
had  contracted  for,  subject  to  the  orders  and 
control  of  the  foreman  appointed  by  the  con- 
tractors. Whether  that  was  the  case  or  not  is  a 
question  of  fact,  upon  which  the  parties  prefer  the 
verdict  of  the  court  to  that  of  a  jury.  That  the 
servant  of  A.  may,  on  a  particular  occasion,  and 
for  a  particular  purpose,  become  the  servant  of  B., 
notwithstanding  that  he  continues  in  A.'s  service 
and  is  paid  by  him,  is  a  rule  recognised  by  a 
series  of  decisions.  Their  Lordships  do  not  find 
it  necessary,  for  the  purposes  of  this  appeal,  to 
•examine  these  authorities.  It  is  possible  that,  in 
some  cases,  questions  of  nicety  might  arise  in  the 
application  of  the  rule  to  the  facto,  and  that  the 
opinions  expressed  by  learned  judges  in  these 
authorities  might  aid  in  their  solution.  But  no 
such  questions  appear  to  their  Lordships  to  arise 
upon  the  evidence  in  this  case.  The  contract 
under  which  the  cargo  of  the  Orowaiti  was  dis- 
charged did  not  provide  that  the  whole  work  was 
to  be  done  by  the  stevedore.  On  the  contrary, 
whilst  the  contractor  was  bound  "  to  supply  all 
labour  for  filling  buckets  or  baskets,  working 
tramways,  &c,"  me  company  expressly  undertook 


to  provide  one  winch-driver  and  one  hatehman 
for  each  hateh  being  discharged,  the  hatchmaa 
to  attend  yard-arm  tackle,  bullrope,  or  tramway, 
according  to  the  method  of  working  adopted  by 
the  contractor.  There  is  nothing  to  suggest  tliat 
the  contractor  was  to  have  any  control  over  the 
men  discharging  the  duties  of  winchman  and  bull- 
rope man.  The  inference  which  their  Lordshipft 
would  naturally  derive  from  the  terms  of  the 
contract  is,  that,  as  they  admittedly  did  in  the 
case  of  their  engineer  who  supplied  the  motiv» 
power,  the  shipowners  desired  to  retain  control 
over  those  members  of  their  crew  who  worked  the 
tackle  of  the  ship  used  for  the  purpose  of  dis- 
charging her  cargo.  That  inference  is  certainly 
not  displaced  by  the  evidence  led  before  the  juiy, 
which  shows  that,  in  point  of  fact,  the  stevedores 
and  their  foreman  never  gave  any  orders  to  the 
men  at  the  winch  or  the  bullrope  men,  or  attempted 
to  exercise  any  control  over  them.  In  these 
circumstances,  their  Lordships  have  had  no  hesi- 
tation in  preferring  the  view  taken  by  the  Court 
of  Appeal  to  that  which  commended  itself  to  the 
learned  judge  who  presided  at  the  trial ;  and  they 
will  therefore  humbly  advise  Her  Majesty  to 
affirm  the  judgment  appealed  from.  The  costs  of 
this  appeal  must  be  paid  by  the  appellante. 

Solicitors  for  the  appellants,  A.  R.  and  E. 
8teele. 

Solicitors  for  the  respondent,  Wilkins,  Blytk, 
Dutton,  and  Hartley. 


Thursday,  Feb.  22. 

(Present:  The  Right  Hons.  the  Lord  Chancellok 
(Herschell),  Lords  Watson,  Ashboxjene,  Mac- 
KAGHTEN,  and  MosBiB,  and  Sir  B.  Couch.) 

Want  v.  Moss  and  Wipe,  (a) 

ON  APPEAL  FBOM  THE  SUFBEME  COTJET  OP  NEW 
SOUTH   WALES. 

Practice — Judgmerd-roU  erroneously  made  np  — 
Estoppel  in  subsequent  proceedings — Court  ef 

equity — Injunction. 

Where  the  judgment-roU  in  an  custion,  as  made  vp, 
does  not  accurately  represent  that  which  ream/ 
was  found  at  the  trial,  a  court  of  equity  ottgU 
not,  in  a  subsequent  proceeding  between  the  saiue 
parties,  to  grant  the  plaintiff  an  injunction  to 
enforce  a  right  which  was  not  established  by  anj 
finding  of  the  jury  in  the  former  proceedings, 
notviithstanding  what  appears  on  the  face  of  the 
judgment-roll. 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales  (Iimea, 
Stephen,  and  Manninj^,  JJ.),  affirming  a  judg- 
ment of  the  primary  judge  in  equity  (Owen,  J.) 
refusing  to  grant  to  the  appellant  an  injunction 
against  alleged  continued  trespasses  by  the  res- 
pondents on  and  exclusion  of  the  appellant  from 
a  certain  box  in  the  Theatre  Royal,  Sydney, 
during  the  unexpired  term  of  a  lease  of  the 
theatre,  which  lease  was  admitted  to  be  still 
subsisting. 

The  facts  appeal-  fully  from  the  judgment  of 
their  Lordships. 

Cozens -Hardy,  Q.O.  and  Vaughan  Hawhtn* 
appeared  for  the  appellant. 

(a)  Beported  by  0.  £.  U^ldix,  Eaq.,  BuTlster-at-Lk». 
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Bigham,  Q.G.  and  C.  C.  Seoti,  who  appeared  for 
-the  lespondents,  were  not  called  upon  to  address 
ihoT  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellant  their  Lordships'  judgment  was  deliyei'ed 

by 

The    LoBD     GHAircEUiOB     (HerscheU).  —  In 
this  case   an  action   was   brought  in   the  year 
1886  by  the  appellant  against  the  respondents. 
The  declaration  in   the   action   contained   three 
connts.    The  first  count  alleged  a  sole  right  in 
the  plaintifE  of  occupying  a   certain  box  in  the 
Theatre  Royal,   Sydiiey,   during  theatrical  per- 
formances, for  the  term  of  a  lease  of  the  theatre 
by  the  proprietor  to   one   Samuel   Lazar.     The 
second  count  alleged  a  sole  right  in  the  plaintiff 
of  occupying  the  box  during  theatrical  perform- 
ances   on    Tuesday,     Thursday,     and    Saturday 
«veiunc8  in  each  week.   Both  these  counts  alleged 
that  the  female   defendant  had   obstructed   the 
plaintiff's  enjoyment  of  the  right  alleged.    The 
third  count   stated  that   the   female  defendant 
became  possessed  under  the  will  of  Samuel  Lazar 
of  all  his  interest  in  the  lease  of  the  theatre ; 
that  before  Lazar's   death  he    granted    to    the 
plaintiff  the  sole  right  of  occupying  the  box  as 
alleged  in  the  first  count ;  that  the  female  defen- 
dant disputed  tha;t  right,  and  it  was  then  agreed 
between  the  plaintiff  and  the  female  defendant, 
then  Yictoria  Lazar,   that    the  plaintiff  should 
give  up  to  her  his  right  of  occupying  the  box,  and 
all  rights  attached  thereto,  on  Monday,  Wednes- 
day, and  Friday  evenings,  and  that  he  should  be 
allowed  the  sole  right  on  Tuesday,  Thursday,  and 
Saturday  evenings.     The  action   went  to    trial, 
and  a  verdict  wac  returned  for  the  plaintiff  for 
lOOL  damages.     The  plaintiff  afterwards  brought 
the  present  suit  in  equity  against  the  defendants, 
to  restrain  them  from  intenering  with  his  right 
of  enjoying  the  box,  which  he  alleged  to  exist,  on 
every  night  in  the  week.    In  support  of   this 
alleged  nght  the  only  evidence  tendered  by  him 
was  the  record  in  the  former  action.    It  appears 
that  the  judgment-roll,  as  is  frequently  the  case, 
had  not  been  formally  made  up  at  the  time  of 
the  trial,  and  was  not  in  fact  made  up  until  after 
the  snit  in  equity  had  been  commenced,  when  it 
wu  required  for  the  purposes  of  the  case  which 
the  plaintiff  was  then  setting  up.    The  postea 
«ag  accordingly    drawn    up    Dy  the    plaintiff's 
atiomey,  and  it  was  therein  stated  that  the  jury 
had  found  the  issues  on  the  first  and  second 
<otmt8  for  the  plaintiff,  and  the  issues  on  the 
third  count  for  the  defendants.    The   plaintiff 
ttiereupon  contended  that  he  had  made  out  by 
the  findings  on  the  first  count  that  he  was  entitled 
to  the  box  on  every  night  of  the  week,  and  that 
this  of  itself   entitled  him  to  claim  from  the 
Wirt   of  equity  an    injunction  to  prevent  any 
interference    with    that    right.      At    the    trial 
endesoe  was  given  to  show  that  the  junr  in  fact 
found  a  genend  verdict  for  the  plaintiff  for  1001., 
and  that  they  handed  to  the  judge,  who  put  certain 
inestions  to  them,  findings  in  writing  in  these 
terms:  "We  find    the    pkintlff    had    a    lease, 
V-rea  by   Samuel    Lazar,    for    the   balance    of 
lazar's  lease  from  Wilshire,  for  which  valuable 
consideration  was  given  bv  Want  to  Lazar,  but 
^>at  plaintiff    subsequently   arranged    to  allow 
defendiuats  the  use  of  the  box  on  three  nights  a 
*eA,  Til.,  Monday,  Wednesday,  and  Friday,  and 


was  consequently  only  entitled  to  it  on  the  other 
three  nights  per  week,  Tuesday,  Thursday,  and 
Saturday.  Defendants  did  interfere  with  plain- 
tiff's rights,  for  which  we  assess  the  damages  at 
1002."  Their  Lordships  cannot  understand  this 
special  finding  of  the  jury  as  meaning  anything 
ehe  but  this,  that  the  plaintiff's  rights  md  not 
extend  to  the  whole  of  the  six  nights  ;  that  they 
extended  to  three  only,  and  that  as  to  the  other 
three  the  defendants  were  entitled.  It  seems, 
therefore,  cleai-  that  the  judgment-roll  as  made 
up  by  the  plaintiff  did  not  accurately  represent 
w&t  which  really  had  been  found  at  the  trial.  It 
is  said  that  the  defendants  are  estopped  by  the 
judgment-roll  from  denying  the  exclusive  right 
of  the  plaintiff  to  occupy  the  box  on  all  six  nights 
of  the  week.  It  may  be  doubted  whether  in 
reality,  looking  at  the  whole  of  the  judgment- 
roll,  any  such  estoppel  can  be  aaid  to  be  estab- 
lished, but  admitting  for  the  purposes  of  argu- 
ment that  the  judgment-roll  as  it  stands  would 
establish  the  estoppel,  it  is  perfectly  clear  to 
their  Lordships,  upon  the  true  construction  of  the 
findings  of  the  jui-y,  that  they  did  not  intend 
to  find  any  such  exclusive  right  in  the  plaintiff; 
and  their  Lordships  do  not  think  that  they  can  go 
behind  the  terms  of  the  findings,  which  seem  to 
them  perfectly  capable  of  interpretation  without 
any  explanation.  In  these  circumstances  a  court 
of  equity  was  not,  in  their  Lordships'  opinion, 
bound  to  grant  the  plaintiff  the  injunction  which 
he  sought,  but  was  perfectly  justified,  and  indeed 
bound,  to  refuse  nim  assistance  such  as  he 
claimed,  when  upon  the  facts  which  had  been 
proved,  and  were  then  before  the  court,  it 
appeared  that  he  had  not  obtained  any  finding  of 
the  jury  establishing  the  right  which  he  was 
asking  the  assistance  of  the  court  to  enforce. 
Their  Lordships  will  therefore  humblv  advise 
Bfer  Majesty  that  the  judgment  of  the  court 
below  was  right,  and  should  be  affirmed.  The 
appellant  must  pay  the  costs  of  this  appeaL 

Solicitors  for  the  appellant.  Want  and  Co. 

Solicitors  for  the  respondents,  Snow,  i^noii^  and 
Fox. 


Dee.  8, 15, 1893,  and  Feb.  3, 1894. 

(Present :  The  Right  Hons.  Lords  Watson,  Hob- 

HOTTBE,  and  Macnaqhten,  and  Sir  R.  OoucH.) 

ADMHriSTBATOB-QENEBAL       OF.     JAMAICA       V. 

Lascelleb,  Db  Mebcado,  akb  Go.  (a) 

ON     APPEAL    FBOM     THE     SUPREMB     COUBT     OF 
JTTDICATUBE    OF   JAMAICA. 

Bankruptcy — Act  of  bankruptcy — BUI  of  tale — 
Fraudulent  assignment — Bankruptcy  Law  of 
Jamaica  (No.  33  of  1879),  s.  151— J^risdietio* 
of  court. 

A  bill  of  sale,  including  the  whole  of  a  trader's 
property,  given  as  security  for  an  advance,  with 
a  j^romise  of  further  assistance,  made  in  good 
faxth,  to  enable  him  to  carry  on  his  business,  and 
in  the  reasonable,  belief  that  he  will  thereby  be 
enabled  to  do  so,  is  not  a  fraudulent  assignment 
and  an  act  of  bankruptcy,  though  the  trader  was 
in  fact,  at  the  time  of  giving  it,  insolvent. 

Ex  parte  King  (34  L.  T.  Sep.  JV.  S.  466 ;  2  Cfc. 
JXv.  266) ; 

Ex  parte  Ellis  (34  L.  T.  Bep.  N.  S.  705:  2  Ch. 
Div.  797); 

(a)  Beported  by  C.  E.  Uauiik,  Eaq.,  Barri«tor-at-Law.  t 
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Ex  parte  Johnson  (50  L.  T.  Rep.  N.  8. 214 ;  26  Ch. 
IHv.  838),  approved  and  followed. 

The  Court  of  Bankruptcy  in  Jamaica  has  power  to 
revoke  a  provisional  order,  or  to  annul  an  ad- 
judication under  sect.  151  of  the  Bankruptcy 
Law  1879,  without  going  to  the  Court  of  Appeal. 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Jamaica  (Elhs,  C.J.  and 
Northcote,  J.,  Nathan,  J.  dissenting),  who  had 
reversed  a  decilsion  of  the  judge  in  bankruptcy 
(Nathan,  J.),  upholding  a  provisional  order  made 
by  Curran,  J.  in  the  bankruptcy  of  one  G.  H. 


The  facts  appear  fully  from  the  judgment  of 
their  Lordships. 

The  Solicitor-General  (Sir  J.  Bigby,  Q.O.)  and 
Yate  Lee,  for  the  appellant,  argued  that  the  appli- 
cation to  revoke  the  pi-ovisional  order  made  by 
the  judge  in  bankruptcy  should  hare  been  made 
to  wie  full  court,  under  Law  17  of  1877,  and  not 
to  the  Bankruptcy  Court.  On  the  merits,  the 
biU  of  sale  of  the  2nd  Dec.  1891  was  an  act  of 
bankruptcy,  for  it  was  not  giren  for  any  sufficient 
present  equivalent,  and  included  substantially  all 
the  debtor's  property.  The  case  is  distinguisbable 
on  the  facts  from  Hutton  t.  CruttweU  (1  E.  & 
B.  15;  22  L.  J.  78,  Q.B.)  and  Bittlestone  v.  Cooke 
(6  E.  &  B.  296 ;  25  L.  J.  281,  Q.B.),  and  the  later 
authorities,  ExparteKing  (34  L.T.  Rep.  N.  S.  466 ; 
2  Ch.  Div.  256),  Ex  parte  Ellis  (34  L.  T.  Rep.  N.  S. 
705 ;  2  Ch.  Div.  797),  and  Ex  parte  Johnson  (50 
L.  T.  Rep.  N.  S.  214;  26  Ch.  Div.  338).  The  bUl 
was  substantially  given  to  secure  an  antecedent 
debt.  See  also  Be  Colemere  (13  L.  T.  Rep.  N.  S. 
621 ;  L.  Rep.  1  Ch.  128),  and  Lindon  v.  Sharp 
(6  M.  &  G.  ^5). 

The  Attomey-Oeneral  (Sir  C.  Russell,  Q.C.), 
Cooper  Willis,  Q-C,  and  Kent,  who  appeai-ed  for 
the  respondents,  were  not  called  upon  to  address 
their  Lordships. 

At  the  conclusion  of  the  argament  for  the 
appellants,  their  Lordships  took  time  to  consider 
their  judgment. 

Feb.  3. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaohtbn. — This  is  an  appeal  from 
an  order  of  the  Supreme  Court  of  Jamaica,  dated, 
the  Ist  Aug.  .1892,  discharging  an  adjudica- 
tion in  bankruptcy  against  one  Rees,  a  logwood 
dealer  and  storekeeper.  A  provisional  order  in 
bankruptcy  was  made  against  Rees  on  the  31st 
Dec.  1891,  followed  by  an  absolute  order  on 
the  22nd  Mai-ch  1^.  The  act  of  bankruptcy 
upon  which  these  orders  wei-e  founded  was  the 
execution  of  a  bill  of  sale  in  favour  of  the  respon- 
dents Lascelles,  De  Mercado,  and  Co.,  on 
the  2nd  Dec.  1891,  which  was  held  by  the 
ju^^  in  bankruptcy  to  be  a  fraudulent  assign- 
ment. On  the  12th  Jan.  1892  the  rospon- 
dents  gave  notice  of  motion  to  set  aside  the 
provisional  order.  After  several  adjournments 
the  application  was  dismissed  by  Nathan,  J., 
sitting  in  bankruptcy  on  the  22nd  March 
1892,  the  day  on  which  the  order  absolute  was 
made.  On  appeal,  the  order  of  Nathan,  J.  was 
reversed,  and  it  was  held  by  a  majority  of  the  full 
court,  consisting  of  Sir  A.  Gib  Ellis,  C.J.  and 
Nortiicote,  J.  (Nathan,  J.,  dissenting),  that  the 
biU  of  sale  was  not  fraudulent.    And  the  orders  in 


bankruptcy  were  consequently  discharged.  It  was 
objected  before  their  Lordships  that  the  applica- 
tion of  the  respondents  ought  to  have  been  ma,de 
in  the  first  instance  to  the  full  court  under 
sect.  10  of  the  Bankruptcy  Jurisdiction  Amend- 
ment Law  No.  17  of  187/.  This  objection  was 
taken  before  Nathan,  J.,  and  disallowed  by  him. 
The  point  does  not  seem  to  have  been  raised  in 
the  Court  of  Appeal  when  the  error  in  procedure^ 
if  it  was  an  error,  might  easily  have  been  set 
right.  At  any  rate  it  is  not  noticed  in  the  judg- 
ments delivered  on  the  appeal.  Their  Lordships 
would  be  slow  to  give  effect  to  any  objection  not 
affecting  the  merits  of  the  case,  unless  it  were 
reasonably  clear  that  it  had  been  pressed  in  the 
court  below.  But  they  think  it  right  to  add  thiit 
they  see  no  ground  for  limiting  Uie  power  of  the 
court  exercising  jurisdiction  in  bankruptcy  to 
revoke  a  provisional  order  or  annul  an  adjudication 
under  sect.  151  of  the  Bankruptcy  Law  1879. 
Happily  there  is  no  conflict  of  evidence  in  this 
case.  Nor  can  there  be  any  doubt  as  to  the  law 
to  be  applied.  The  decisions  of  the  Court  of 
Appeal  in  England  in  Ex  parte  King  (34  L.  T. 
Rep.  N.  S.  466 ;  2  Ch.  Div.  256),  Ex  parU  Ettit 
(34  L.  T.  Rep.  N.  S.  705;  2  Ch.  Div.  797),  and 
Ex  parte  Johnson  (50  L.  T.  Rep.  N.  S.  2l4;  2ft 
Ch.  Div.  338)  are  in  point.  And  notwithstanding- 
the  criticism  of  the  learned  counsel  for  the  appel- 
lant their  Lordships  think  those  decisions  good 
sense  and  good  law.  The  facts  of  the  case  mav 
be  8tat«d  very  shortly.  By  an  agreement,  dated 
the  4th  June  1891,  Bees  agreed  to  sell  and  the 
respondents  agreed  to  buy  a  minimum  quantity  of 
3000  tons  of  logwood  and  logwood  roots  deliverable 
on  an  average  of  500  tons  a  month.  It  was  further 
agreed  that  all  logwood  and  logwood  roots  over 
and  above  the  30(w  tons  which  Rees  might  buy, 
or  which  he  might  cut  or  dig  during  the  term  of 
the  agreement,  should  be  supplied  by  Rees  to  the 
respondents,  save  and  except  such  quantities  as 
he  might  require  for  his  existing  contracts  with 
other  parties.  The  prices  of  roots  and  str^ght 
wood  were  fixed  on  the  basis  of  the  prices  then 
ruling  in  the  United  States.  It  was,  however, 
provided  that  if  the  market  should  decline  the 
price  should  be  reduced  CDiTCspondingly,  so  as  to 
secure  the  respondents  a  net  profit  of  5s.  per  ton, 
and  that  if  the  market  should  advance,  or  if  the 
respondents  should  make  sales  by  which  the  net 
profit  shovdd  exceed  5s.  per  ton,  half  of  such  extra 
profit  should  be  paid  to  Rees.  The  wood  and 
roots  were  to  be  consigned  to  the  respondents, 
and  they  agreed  to  pay  Rees  such  money  as  he 
might  require  from  time  to  time,  but  their  ad- 
vances were  not  to  exceed  a  total  sum  of  20001. 
uncovered.  The  agreement  was  to  expire  on  the 
31st  Dec.  1891,  when  Rees  was  to  square  any 
balance  that  might  be  at  his  debit  in  the  respon- 
dents' books.  It  seems  that  Mr.  Charles  De 
Mercado  was  the  member  of  the  firm  of  Lascelles, 
De  Mercado,  and  Co.,  who  negotiated  the  con- 
tract of  the  4th  June  and  managed  the  business- 
Shortly  afterwards  he  went  to  the  United  States. 
On  his  return  in  August  he  found  that  Rees  had 
drawn  upon  his  firm  in  excess  of  the  limit  specified 
in  the  agreement.  The  respondents,  however" 
continuea  to  make  advances  to  Rees  during  the 
month  of  September.  The  advances  stipulated 
for  in  the  agreement  were  intended  to  enable 
Rees  to  purchase  logwood  for  the  purposes  of  the 
contract.     When  Rees  was  taxed  with  maldng 
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short  deliTeries  he  declared  that  be  had  any 
ciTUtntity  of  logwood,  but  that  the  rains  prevented 
it  being  sent  down.  His  contract,  he  said,  would 
be  kept  at  the  end  of  December.  Later  on,  how- 
«Ter,  be  admitted  that  some  of  the  respondents' 
monev  bad  gone  to  buy  drays,  harness,  and  mules, 
and  that  some  bad  gone  to  pay  for  an  ironmonger's 
bnsiness  which  he  bad  bought.  Then  Mr.  De 
Kercado  insisted  on  security  being  given  and  on 
more  rapid  deliveries.  All  the  time  Bees  assured 
Mr.  De  Mercado  that  be  had  practically  no  other 
creditors,  and  that  be  was  perfectly  solvent.  In 
October  Bees  produced  a  memorandum  purport- 
ing to  show  bis  assets  and  liabilities.  His  assets 
were  put  down  at  11,600Z.  in  all.  His  total  liabili- 
ties were  represented  to  be  7700Z.,  of  which  the 
8nm  of  6200(.  was  owing  to  the  respondents.  He 
was  closely  questioned,  both  by  Mr.  De  Mercado 
himself  and  by  his  solicitor,  Mr.  Farqubai-son,  as 
to  the  items  in  this  memorandum,  and  as  to  bis 
position  generally.  He  satisfied  them  both  that 
the  memorandum  was  a  true  and  honest  account, 
amd  that,  although  bis  mone^  was  locked  up,  the 
value  of  his  assets  exceeded  bis  liabilities  by  nearly 
400«.  Then  Mr.  De  Mercado  advanced  bim  600f. 
more  to  pay  oft  an  overdraft  with  bis  bankers,  and 
on  the  same  day,  the  2nd  Nov.,  be  executed  a  bill 
of  sale  of  bis  drays,  harness,  and  mules,  and  his 
stock-in-trade  in  the  ironmongery  business,  to 
cover  bis  indebtedness  to  uie  respondents. 
Daring  the  month  of  November  the  deliveries 
*<t  l(^wood  were  rather  more  satisfactory.  ,  On 
the  30th  of  that  month  Bees  applied'  for 
another  advance  to  p^  off  an  overdraft  of  5002. 
with  the  Colonial  Bank.  Bees  was  again 
questioned  by  Mr.  De  Mercado  and  bis  solicitor  as 
to  his  position,  and  again  be  succeeded  in  satisfy- 
ing them  both  that  he  was  perfectly  solvent.  Mr. 
De  Mercado  then  consented  to  pay  500Z.  to  Bees' 
account  with  the  bank,  and  promised  to  make 
him  further  advances  if  the  business  worked 
satisfactorily,  on  Bees  undertaking  to  execute  a 
freah  bill  of  sale,  which  he  did  on  the  2nd  Dec. 
This  bill  of  sale  included  some  cattle  and  mules 
not  included  in  the  former  bill  of  sale,  and  it  is 
not  disputed  that  it  comprised  substantially  the 
whole  of  Bees'  available  property.  In  view  of 
the  executi<m  of  the  second  bill  of  sale,  the  bill 
of  sale  of  the  2nd  Nov.  was  not  registered.  On 
the  14tb  Dec.  the  respondents,'  in  accordance 
with  Mr.  De  Mercados  promise,  advanced  a 
farther  som  of  4002.  Towards  the  end  of  Decem- 
ber they  came  to  hear  that  Bees  owed  a  Mr. 
Boettcber  16002.,  which  had  been  concealed  from 
them.  They  then  took  possession  under  the  bill 
of  sale  of  the  2nd  Dec,  which  they  duly  regis- 
tered. Bees'  credit  was  destroyed,  and  shoi'tly 
afterwards  proceedings  in  bankruptcy  were  taken 
against  bim  by  an  unsecured  creditor.  It  was 
then  discovered  that  Bees'  statements  were  not 
true,  and  that  be  was  hopelessly  embarrassed  at 
the  time  when  be  entered  into  the  contract  of  the 
-tth  June.  There  is  no  question  as  to  the  good 
faith  of  the  respondents.  Nathan,  J.,  who  tried 
the  case  in  the  first  instance,  and  saw  the  wit- 
nesses, including  Mr.  De  Mei-cado  and  Mr. 
farqubarson,  found  as  a  fact  that  "  the  assignment 
was  taken,  and  the  payment  of  5002.,  and  the 
conditional  promise  to  pay  further  sums  from 
time  to  time,  were  made  by  Mr.  De  Mercado  in 
good  faith  and  in  the  belief  that  Bees  was 
solvent."    If  this  finding  be  correct,   as  it  un- 


doubtedly is,  it  is  difficult  to  see  upon  what 
^ound  the  biU  of  sale  of  the  2nd  Dec.  can  be 
impeached.  It  is  obvious,  as  the  learned  Chief 
Justice  x>oints  out  in  his  very  able  and  exhaustive 
judgment,  that  the  contemporaneous  advance 
was  made  and  the  promise  of  further  assistance 
was  given  "  in  order  to  enable  Bees  to  carry  on 
his  business,  and  in  the  reasonable  belief  that  he 
would  thereby  be  enabled  to  do  so."  It  was 
objected  indeed  that  Bees  was  not  carrying 
on  a  business  properly  so  called,  and  that  the 
advances  which  the  respondents  made  to  him  were 
not,  properly  speaking,  advances  at  all.  In  the 
court  01  first  instance,  Nathan,  J.  relied  on  both 
these  objections.  In  the  full  court,  in  deference 
to  the  view  expressed  by  the  Chief  Justice,  he 
forbore  to  press  the  fonner,  though  he  BtUl 
insisted  on  the  latter.  It  is  not  very  easy  to 
understand  either  objection.  A  man  who  tramcks 
in  logwood  carries  on  a  business,  whether  be  buys 
the  logwood  in  which  he  deals  or  di^s  it  up  or 
cuts  it,  and  the  occupation  in  which  he  is  engaged 
is  not  the  less  a  business  because  be  finds  it  for  a 
time  more  profitable  to  consign  all  bis  produce  to 
one  customer  than  to  offer  bis  wares  to  the  public 
generally.  Nathan,  J.  came  to  the  conclusion 
that  the  payment  of  the  500Z.  and  the  further 
payment  to  Bees  were  not,  properly  speaking, 
advances,  but  were  repayments  of  part  of  the 
value  of  logwood  previously  delivered  by  him 
under  the  agreement  of  the  4th  June.  But,  as 
the  Chief  Justice  observes,  the  respondents  were 
under  no  obligation  to  make  any  repayments  at 
all  to  Bees.  The  moneys  they  paid  him — the 
5002.  and  the  4002. — were  their  own  moneys,  and 
came  out  of  their  own  pocket.  Their  Lordships 
cannot  help  thinking  that  the  fallacy  in  the 
judgment  of  Nathan,  J:  is  in  some  measure 
due  to  bis  having  taken  an  erroneous  view 
of  the  agreement  of  the  4tb  June.  He 
deals  with  that  agreement  as  bearing  on  the 
questions  whether  there  was  a  business  and 
whether  these  were  advances,  and  he  considers  its 
effect  to  be  that  "the  whole  of  the  future  pro- 
duction of  Mr.  Bees'  logwood  trade  was  vahdly 
prospectively  assigned."  He  uses  those  words,  he 
says,  "  advisedly,  having  reference  to  the  decision 
of  the  House  of  Lords  in  Holroyd  v.  Marshall 
(7  L.  T.  Bep.  N.  S.  172;  10  H.  L.  191) ;  the  result 
being  that  as  each  parcel  of  logwood  reached 
Bees'  hands  it  became  the  property  of  Mr.  De 
Mercado."  Their  Lordships  are  unable  to  agree 
with  this  view,  nor  do  they  think  that  the  case 
of  Holroyd  v.  Jlfor8fca22  has  any  application  to 
the  agreement  in  question.  In  the  result  their 
Lordships  will  humbly  advise  Her  Majesty  that 
the  appeal  must  be  dismissed.  The  appellant 
will  pay  the  costs  of  the  appeal,  including  the 
costs  of  the  application  for  leave  to  add  certain 
documents  to  the  record. 

Solicitors  for  the  appellant,  Coohton,  Waine- 
Wright,  and  Pennington. 

Solicitor  for  the  respondents,  John  Hands. 
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Suprnne  Court  of  liitotort 

— ♦ — 

COURT    OF   APPEAL. 

Feb.  5  and  6. 
(Before  Lindley,  Kat,  and  Smith,  L.JJ.) 

EdWABDS  v.  MaECTTB  ;  TOWKEND  AND  OTHEE8, 

Claimants,  (a) 

APPEAL  FBOH  THE  ({VEEN'S  BENCH  DIVISION. 

Bill  of  sale — "  Defeasance  or  condition  "  not  con- 
tained in  bill  of  sale — Collateral  security — Bills 
of  Sale  Act  1878  (41  &  42  Vict.  e.  31),  s.  10,  »ab- 
sect.  3 — Bills  of  Sale  Act  (1878)  Amendment  Act 
1882  (45  *  46  Vict.  c.  43),  «.  8. 

On  the  hth  Jan.  1892  A.  and  his  wife,  being  in 
possession  of  certain  goods,  assigned  the  same  to 
B.  by  way  of  security  for  the  payment  of  a  sum 
of  3002.  vmh  sim.ple  interest  at  the  rate  and  in 
the  manner  therein  stated.  On  the  same  day, 
and  as  part  of  the  same  transaction,  A.'s  wife 
assigned  to  B.  by  way  of  m,ortgage,  to  secure  the 
payment  of  the  same  sum  of  300Z.  with  compound 
irderest,  certain  reversionary  interests  to  which 
she  was  entitled  in  certain  estates. 

Held,  that  the  mortgage  operated  as  a  defeasance, 
loithin  the  meaning  of  sect.  10  (3)  of  the  Bills  of 
Sale  Act  1878,  of  the  bill  of  sale,  and  not  being 
incorporated  therein  rendered  the  bill  of  sale 
void. 

Counsell  V.  The  London  and  Westminster  Loan 
and  Discount  Company  (19  Q.  B.  Div.  512)  ex- 
plained and  followed. 

Ex  pai-te  Collins ;  Re  Lees  (32  L.  T.  Bep.  N.  S. 
108 ;  .L.  Bep.  10  Ch.  App.  367)  questioned. 

Decision  of  the  Divisiontd  Court  (Xtaiorance  and 
Wright,  JJ.)  affirmedi. 

Bt  an  indenture  dated  the  5tb  Jan.  1892,  and 
made  between  Lewis  Marcus,  of  No.  10,  Clyde- 
toad,  St.  Leonards-on-Sea,  Sussex,  and  his  wife 
Francis  Adelaide  Marcus  (thereinafter  called  the 
mortgagors)  of  the  one  part,  and  James  Frederick 
Townend  (thereinafter  called  the  mortgagee)  of 
the  other  part),  it  was  witnessed  that,  in  conside- 
ration of  the  sum  of  3001.  then  paid  to  the  mort- 
^gors  by  the  mortgagee,  they  the  mortgagors 
tiiereby  assigned  unto  the  mortgagee,  his  executors, 
administrators,  and  assigns, 

All  and  aioffnlar  the  aeveral  ohattela  and  things  ape- 
ei&oall^  described  in  the  aohednle  hereto  annexed,  and 
now  bemg  in,  abont,  and  npon  the  dwellinfr-honse  and 
premiseB  known  as  10,  Clyde-road  aforesaid,  hy  way  of 
■eoniity  for  the  payment  of  the  said  snm  of  3001.  and 
interest  tfaereon  at  the  rate  of  75{.  per  oentnm  per 
annnm.  And  the  mortgagors  and  every  of  them  doth 
fnrther  agree  and  declare  that  they  will  daly  pay  to 
the  said  mortgagee  the  principal  iinm  aforesaid  toirether 
with  the  intereat  then  due  by  inatalmenta,  as  follows : 
561.  Sf.  on  the  fifth  day  of  every  third  month,  the  first 
of  anoh  instalments  being  dae  on  the  5th  day  of  April 

1892,  and   the  balance  owing  on  the   6th  day  of  Jan. 

1893.  And  it  U  hereby  agreed  and  declared  that,  in 
ease  the  aaid  mortgagorii  ahall  make  default  in  payment 
of  the  said  anm  or  aama  of  money  hereinbefore  aeonred 
at  the  time  hereinbefore  provided  for  payment,  or  if 
they  ahall  become  bankrupt  or  anffer  the  said 
ftoods,  or  any  of  them,  to  be  diatrained  for  rent, 
rates,  or  taxea,  or  if  they  shall  frandalently  either 
rMDOTe,  or  anffer  the  aaid  goods  or  any  of  them  to  be 
remoTed  from  the  premiaes,  or  if  the^  ahall  not  witb- 
ont  reasonable  exonse,  npon  demand  in  writing  by  the 

(•}  Baported  by  £.  A.  Scsatcblit,  Ew).,  Barrliter-at-Law         I 


aaid  mortgagee,  ptodnoe  to  the  said  mortgagee  their  last 
receipts  for  rent,  rates,  and  taxes  or  if  execution  ahaU 
hare  been  levied  against  the  gooda  of  the  said  mort- 
gagora  nnder  any  judgment  at  law,  then  and  in  every 
anoh  case  it  ahall  be  lawful  for  the  said  mortgagee,  hi» 
servants  or  agents,  to  enter  into  aod  npon  the  premises 
on  which  the  chattels  and  things,  or  any  of  them,  are  or 
shall  he,  and  to  seise  and  take  possession  of  the  whole 
or  any  part  thereof,  and  after  the  expiration  of  five 
clear  days  from  the  day  of  so  seizing  and  taking  posses- 
sion, to  remove,  sell,  and  diapoae  of  the  same,  or  any 
of  them,  for  enoh  price  or  prices  as  can  reasonably  be 
obtained,  and  ont  of  the  sale  moneys  to  retain  the- 
aaid  anm,  or  so  much  thereof  as  for  the  time  being 
remains  unpaid,  and  the  intereat  then  due,  together 
with  all  coats,  charges,  payments,  and  expenses  in- 
curred, made,  or  suaiained  by  the  aaid  mortgagoe  in 
and  about  entering  upon  the  aaid  premiaes,  and  in  dis- 
charging any  diatreaa,  execution,  or  other  inoambraoce 
npon  the  said  chattels  and  things,  or  any  of  them,  and 
aeizing,  taking,  retaining,  and  keeping  possession  of  the 
said  chattels  and  things,  or  any  part  thereof,  and  in 
and  abont  the  carriage,  removal,  valuation,  ware- 
housing, or  sale  (including  the  costs  of  inventory, 
catalogues,  and  advertising)  of  the  said  chattels  and 
thinga  or  any  part  thereof,  and  to  pay  the  sorplos,  if 
any,  to  the  said  mortgagors.  And  it  ia  hereby  agreed 
and  declared  that  this  assignment  ahall  be  void  if 
the  aaid  sum  or  aums,  together  with  the  intereat  then 
dne,  ahall  be  paid  to  the  aaid  mortgagee,  hia  executors, 
administrators,  and  assigns,  at  the  time  and  in  manner 
aforesaid ;  provided  always,  that  the  chattels  hereby 
assigned  ahall  until  the  happening  of  some  dafanlt  as 
afoieaaid  remain  in  the  possession  and  enjoyment  of 
the  said  mortgagors,  and  shall  not  be  liable  to  seizure  or 
to  be  taken  poaseasion  of  by  the  raid  mortgagee  for  any 
canae  other  than  thoae  specified  in  sect.  7  of  the  Bills 
of  tjf  le  Act  (1878)  Amendment  Act  1882.  In  witIlaa^ 
&o. 

By  an  indenture  of  even  date,  made  between 
Francis  Adelaide  Marcus  (thereinafter  called  the 
mortgagor)  of  the  one  paj-t,  and  James  Frederick 
Townend  (thereinafter  called  the  mortgagee)  of 
the  other  part,  after  reciting  that  under  the  wills 
of  certain  specified  persons  deceased  the  mort- 
gagor was  entitled  to  a  reversionary  interest  of 
and  in  their  respective  residuary  real  and  personal 
estates,  it  was  witnessed  that,  in  consideration  of 
the  sum  of  3002.  then  paid  by  the  mortgagee  to  the 
mortgagor. 

She,  the  mortgagor,  hereby  covenants  with  the  mort- 
gagee to  pay  to  him  the  anm  of  3001.,  together  with  in- 
terest at  the  rate  of  75t.  per  oentnm  per  annnm,  by  the 
following  instalments :  Fitty-six  pounds  five  ahillings  ob 
the  fifth  day  of  every  third  month,  the  Urat  of  anoh  in- 
ntalmenta  being  due  on  the  5th  day  of  April  18^2,  Ui» 
balance  owing  being  payable  on  the  6th  day  of  January 
1893,  such  instalments  and  payments  in  the  first  place 
to  be  appropriated  by  the  mortgagee  in  and  towards 
satisfaction  of  the  amount  agreed  upon  for  intereat  as 
aforesaid.  And  also  that,  in  case  any  one  or  more  of  the 
said  instalments  shall  not  be  paid  on  the  day  or  day» 
respectively  appointed  for  payment  of  the  aame,  then 
ahe,  the  mortgagor,  will  so  long  as  such  inatalment  or  in- 
stalments shall  remain  unpaid  pay  interest  thereon  at 
the  rate  of  75  per  cent,  per  annum.  And  this  indentoie 
also  witnesaeth  that,  for  the  oonaideration  aforesaid,  she, 
the  mortgagor,  as  beneficial  owner,  hereby  aaaigna  unto 
the  mortgagor  all  that  the  share  and  interest  of  her,  the 
mortgagee,  under  or  by  virtue  of  the  aaid  wills  of  and  in 
the  estates  of  the  said  testators,  and  the  proceeds 
thereof,  and  of  and  in  the  stocks,  funds,  and  securities 
in  or  upon,  or  of  which  the  aame  or  any  part  thereof  may 
be  inveated  or  consist,  or  by  which  the  aame  may  be  re- 
preaented,  and  the  income  and  accumulations  thereof 
respectively,  and  all  other  part,  shares,  and  intereat  of 
and  in  the  aaid  estate  and  premiaea  to  which  the  aaid 
mortgagor  may  at  any  time  hereafter  be  entitled,  to 
hold  the  same  part,  shares,  and  premiaes  unto  the  mort- 
gagee ;  providod  always,  that  if  and  so  soon  as  all  money 
hereinbefore  or  hereinafter  covenanted  to  be  paid  is  duly 
paid  accordingly  the  mortgagee,  hia  executors,  adminia- 
tiators,  or  assigns  shall  at  the  request  of  the  mortgagott 
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iiii  ueontoia,  >diiuniatraton,  or  asaiKDa,  indorse  on 
than  presenta  an  aaknowled^ent  of  snoh  pft^riiMi't, 
whtrenpon  the  foresoing  aaaignment  shall  (witbont  pre- 
jn^os  to  UTthing  done  hereunder)  become  Toid.  And 
this  indenture  further  witneaseth  that,  for  the  oonsidera- 
tiOBs  aforesaid,  the  mortgaffor  doth  hereby,  for  himself, 
iiis  heirs,  ezeoutora,  and  administrators,  oovenant  with 
tte  mortgagee  that  she,  the  mortgagor,  will  forthwith 
vroeeed  to  take  out  a  policy  of  assurance  on  her  own 
me,  with  some  good  asauranoe  society  to  be  approved 
of  by  the  mortgMee,  for  payment  of  the  sum  of  SOOi.  at 
lasst  on  the  death  of  the  mortgagor,  and  will  forthwith 
on  demand  dnly  assign  snoh  policy  by  way  of  mortgage 
to  the  mortgagee  as  collateral  secnrityto  these  presents, 
which  assignment  shall  contain  the  usual  powers  as  are 
inserted  in  such  mortgages  and  similar  powers  mutatU 
aiuiandu  as  are  herein  contained.  And  also  that  the 
term  "  mortgagor  "  shall  include  the  plural  as  well  as 
fuumlar,  and  Uie  heirs,  executors,  administrators,  and 
assigns  OC  the  mor^fagor  or  mortgagora,  and  each  of 
theai,  or  the  anrriror  of  them,  wherever  the  context  so 
•dmita  or  requires.    In  witneaa,  &o. 

The  bill  of  sale  and  mortgage  were  given  on 
the  game  day,  and  to  secure  one  and  tne  same 
debt,  and  were  both  given  as  part  of  the  same 
transaction. 

On  the  22nd  July  1892  the  landlord  of  No.  10, 
Clyde-read,  levied  a  distress  for  rent  upon  certain 
of  the  goods  and  chattels  upon  the  premises,  being 
port  of  the  goods  and  chattels  comprised  in  the 
Dill  of  sale ;  and  the  same  were  subsequently 
longht  by  Chadwick  and  Sons  from  the  land- 
lord. 

On  the  13th  Oct.  1892  an  action  was  commenced 
by  John  Edwards  (trading  as  the  Union  Deposit 
Dank)  against  Lewis  Marcus  and  his  wife,  claim- 
ing WOr.  and  interest  due  upon  a  dishonoured 
jomt  and  several  promissory  note,  dated  the  Ist 
Jnly  1892,  drawn  by  them  in  his  favour. 

After  obtaining  judgment  Edwards  issued 
«iecation ;  and  on  the  2nd  Nov.  1892  the  sheriff 
of  Snssez,  acting  under  a  writ  oifi.fa.,  seized  the 
goods  and  chattels  assigned  by  the  bill  of  sale, 
including  therein  the  goods  and  chattels  pur- 
chased by  Chadwick  and  Sons,  the  same  then 
lidng  npon  the  premises,  No.  10,  Clyde-road. 
Townend  then  cmmed  such  of  the  goods  and 
«faatteb  comprised  in  the  bill  of  sale  as  had  not 
been  sold  to  Chadwick  and  Sons,  and  Chadwick 
and  Sons  claimed  the  goods  and  chattels  so  sold 
to  them  as  aforesaid ;  whereupon  the  sheriff  inter- 
pleaded. 

By  an  order  dated  the  11th  Nov.  1892,  it  was 
orda«d  that  a  special  case  should  be  stated  for 
the  opinion  of  the  court.  A  special  case  was 
stated  accordingly,  raising  the  question,  whether 
the  goods  and  chattels  seized  by  the  sherifp  of 
Sussex  were  the  property  of  the  claimants  or 
«ither  of  them  as  against  the  execution  creditor, 
*ith  power  to  find  distribntively. 

On  the  2l8t.  Nov.  1893  the  special  case  came  on 
to  be  heard  before  the  Divisional  Court  (Lawi-ance 
snd  Wright,  JJ.),  when  their  Lordships  gave 
jndgment  in  favour  of  Edwards,  being  of  opinion 
that  the  bill  of  sale  was  void,  as  the  mortgage 

ruted  as  a  defeasance  of  the  bill  of  sale  within 
meaning  of  sub-sect.  3  of  sect.  10  of  the  Bills 
of  Sale  Act  1878. 
From  that  decision  Townend  now  appealed. 

^«I/.  Q.O.  (E.  U.  Bullen  and  Bonner  with  him) 
for  the  appeUant. — This  case  was  decided  against 
the  appellant  by  the  Divisional  Court,  on  the 
gronnd  that  it  was  governed  by  the  decision 
of  the  Court  of  Appeal  in  CounaeU  v.  The  London 
<w<i  Watmimter  Loan  and   Discount   Company 


(19  Q.  B.  Div.  512).  But  I  submit  that  that 
authority  is  distinguishable,  inasmuch  as  the 
mortgage  which  was  given  in  the  present  case  as 
collateral  security,  was  not  a  negotiable  security 
as-in  that  case.  Moreover,  there  were  two  parties 
to  the  bill  of  sale  as  grantors,  and  only  one  to  the 
mortgage  as  mortgagor,  and  the  terms  of  both 
instruments  were  very  similar.  There  was  no 
condition  in  the  mortgage  that  was  not  practically 
embodied  by  the  BiUs  of  Sale  Acts  in  the  bill  of 
sale.  This  case,  therefore,  does  not  fall  within 
sect.  10,  sub-sect.  3,  of  the  Bills  of  Sale  Act  1878. 
To  hold  that  it  does  is  to  extend  the  principle 
established  in  CounseWa  case,  which  was  a  case 
of  a  very  special  nature,  and  this  I  ask  the  court 
not  to  do.  [LiNDLET,  L.J. — There  have  been 
several  decisions  which  show  that  there  can  be 
a  collateral  security  given,  that  does  not  come 
within  the  sub-section,  and  the  question  is  whether 
the  present  is  a  collateral  security  of  that  kind.] 
If  there  is  a  coUateral  security  which  is  good  at 
common  law,  it  cannot  be  necessary  to  have  all 
the  stipulations  therein  pi-ecisely  the  same  as  in 
the  principal  contract — the  bill  of  sale.  In  Car- 
penter  v.  Veen  (61  L.  T.  Rep.  N.  S.  860 ;  23  Q.  B. 
Div.  566)  it  was  held  that  the  deposit  by  the 
grantor  of  a  bUl  of  sale  of  a  policy  of  insurance  at 
the  time  of  executing  the  bill  of  sale,  by  way  of 
collateral  security  for  the  same  debt,  did  not 
operate  as  a  defeasance.  I  submit  that  the  pre- 
sent case  is  in  principle  exactly  similar  to  Car- 
penter v.  Been.  [Kat,  L.J. — In  that  case  there 
was  no  inconsistency  at  all  between  the  two  instru- 
ments. In  the  present  case  there  is  the  most 
marked  inconsistency.]  The  bUl  of  sale  holder 
might  resort  to  the  mortga^  to  obtain  repay- 
ment of  the  loan.  A  debt  is  not  defeated  by 
being  paid,  so  that  if  the  grantee  should  first 
resoi-t  to  the  collateral  security  there  would  be  no 
defeasance : 

Heteltine  v.  Simmon*,  67  L.  T.  Bep.  N.  S.  611 ; 
(1892)2  Q.B.M7. 

Channel!,  Q.C.  (Henry  Kieeh  with  him)  for  the 
respondent. — The  collateral  security  given  in  this 
case  was  for  the  same  debt  as  that  secured  by  the 
bill  of  sale,  and  was  given  at  the  same  time,  and 
not  being  incorporated  in  the  bill  of  sale  renders  it 
void,  a«  provided  by  the  Bills  of  Sale  Act  1878, 
8.  10,  suD-sect  3.  The  case  of  Couneell  t.  The 
London,  &c.  Company  (uhi  sup.)  is  exactly  in 
point.  [Kat,  L.J.  referred  to  Tliomas  v.  Searles, 
65  L.  T.  Eep.  N.  S.39  ;  (1891)  2  Q.  B.  408.] 

Jelf,  Q.C.  in  reply. — The  observations  of  James, 
L.  J.,  in  Ex  parte  Collins ;  Be  Lees  (32  L.  T.  Rep. 
N.  S.  108 ;  L.  Rep.  10  Ch.  App.  367),  show  that  a 
collateral  security  of  the  kind  given  in  the  present 
case  does  not  afEect  the  validity  of  the  bill  of  sale. 
That  case  was  not  cited  in  CounseU  v.  The  London 
&c.  Company  {uhi  sup.). 

LiNDLET,  L.J. — This  case  is  not  free  from 
difficulty,  and  that  difficulty  arises  from  the  fonn 
in  which  the  transaction,  to  which  I  will  aUnde 
presently,  has  taken  place.  In  Jan.  1892  a  Mr. 
Marcus  and  his  wife  gave  a  bill  of  sale  to  a  Mr. 
Townend  to  secure  300Z.  with  simple  interest  at 
the  rate  specified.  That  bill  of  sale  was  duly 
registered.  On  the  same  day  Mrs.  Marcus  gave  a 
mortgage  to  Mr.  Townend  for  the  same  debt,  but 
it  was  a  mortgage  i-elating  to  some  reversionary 
interests  of  hers,  and  that  mortgage  was  to  secnre  ^ 
the  same  sum  with  interest  at  the  same  rate,  but 
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componnd  interest  instead  of  simple  interest. 
There  has  heen  a  great  fight  between  the  parties 
about  the  facts  relating  to  the  giving  of  these 
instruments,  but  that  contest  is  put  an  end  to  bj 
the  referee  who  has  stated  for  our  opinion  a  special 
case.  He  has  stated  the  result  of  the  evidence 
before  him  in  this  way :  "  The  bill  of  sale  and 
mortgage  were  given  on  the  same  day  and  to 
secure  one  and  the  same  debt,  and  the  bill  of  sale 
and  mortgage  were  both  given  as  part  of  the  same 
transaction  ;"  that  ia  to  say,  one  bargain,  one 
debt,  two  instruments.  One  instrument,  as  I  have 
already  said,  made  the  property  mortgaged  redeem, 
able  on  the  payment  of  300i.  with  interest,  and  the 
other  made  the  property  of  the  wife  redeemable 
on  the  payment  of  the  same  sum.  There  has  been 
a  judgment  obtained  against  both  husband  and 
wife,  and  the  sheriff  under  a  fi.fa.  has  seized  the 
chattels  comprised  in  the  bill  oif  sale.  They  are 
now  claimed  by  Mr.  Townend,  and  the  question  is 
whether  his  bill  of  sale  is  good  as  against  the 
execution  creditor.  We  have  nothing  to  do  with 
the  mortgage  except  so  far  as  the  mortgage  is  one 
part  of  the  transaction  of  which  the  bill  of  sale  is 
the  other.  But  the  question  is,  whether  Mr. 
Townend  is  entitled  to  the  chattels  comprised 
in  the  bill  of  sale.  The  case  has  been  before  the 
Divisional  Court,  and  they  have  decided  it 
adversely  to  Mr.  Townend,  holding  that  the  bill  of 
sale  is  bad,  and  from  that  decision  there  is  an 
appeal  to  us.  Having  heard  the  case,  the  argu- 
ments, and  the  different  authorities  which  have 
been  cited,  it  does  appear  to  me  that  this  bill 
of  sale  is  bad.  It  is  impossible  not  to  be  guided 
by  the  findings  of  the  referee  to  which  I  have 
alluded,  that  the  bill  of  sale  and  the  mortgage  were 
given  on  the  same  day  to  secure  the  same  debt  and 
interest.  What  does  that  mean  P  It  means  this, 
that,  notwithstanding  what  is  said  in  the  bill  of 
sale,  the  bill  of  sale  does  not  contain  conditions  on 
which  the  borrowers  of  the  money  were  to  dis- 
charge their  indebtedness.  According  to  the  bill 
of  swe,  they  would  get  rid  of  their  indebtedness 
by  paying  the  3002.  and  interest,  whereas,  by  the 
true  Imrgain  between  them,  they  could  do  nothing 
of  the  kind.  Certainly  the  wife  could  not,  because 
she  is  made  liable  to  pay  compound  interest,  and 
therefore  her  interest  is  not  truly  stated  in  the  bill 
of  sale,  but  is  stated  in  another  document  which 
is  not  referred  to  in  the  bill  of  sale.  How  does 
that  aSect  her  right  P  In  the  face  of  this  finding 
of  the  referee  that  the  bill  of  sale  and  mortgage 
were  given  for  the  same  debt  which  could  not  be 
got  rid  of  except  by  the  payment  of  the  300/.  and 
interest,  it  seems  to  me  to  follow  that  Mrs. 
Marcus  could  not  get  possession  of  the  chattels 
except  upon  payment  of  the  principal  money,  and, 
at  all  events,  simple  interest.  I  do  not  say  whether 
the  husband  could  not;  he  is  no  party  to  the 
mortga^.  The  real  effect  of  the  finding  of  the 
referee  is  plain  enouf^h,  and  it  seems  to  me  that 
this  case  is  exactly  hit  by  the  10th  section  of  the 
Bills  of  Sale  Act  1878.  It  has  been  argued  with 
very  great  force  and  skill  by  Mr.  Jelf  that  the 
construction  which  we  are  putting  upon  this  sec- 
tion is  erroneous.  Sub-sect.  3  of  the  10th  section 
of  the  Bills  of  Sale  Act  1878  runs  thus  : 
''  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance  or  condition,  or  declaration  of  trust 
not  contained  in  the  body  thereof,  such  defeasance, 
condition,  or  declaration  shall  be  deemed  to  be 
part  of  the  bill,  and  shall  be  written  on  the  same 


paper  or  parchment  therewith  before  the  registra- 
tion, and  shall  be  truly  set  forth  in  the  copy  filed 
under  this  Act  therewith  and  as  part  thereof, 
otherwise  the  registration  shall  be  void."  The 
effect  of  making  the  registration  void  is  not  to 
avoid  the  whole  bill  of  sale,  but  simply  to  make 
it  void  with  respect  to  the  goods  comprised  in  it. 
The  effect  of  that  is  plain  enough,  lir.  Jelf,  in 
his  reply,  has  pressed  us  with  a  great  deal  of 
force  with  the  decision  of  the  Court  of  Appeal  in 
the  case  of  Ex  parte  Collins  ;  Re  Lees  {ubi  sup.), 
and  he  has  expressly  called  our  attention  to  the 
illustration  put  by  James,  L.J.  on  a  similar  clause 
in  the  Act  of  1854.  The  Lord  Justice  certainly 
expressed  his  opinion  that  a  condition  must  be  a 
condition  prejudicially  affecting  the  interest  of 
the  donee.  When  you  come  to  look  at  that  clause 
it  is  obvious  that  the  document  in  that  case  wa& 
not  a  condition  at  all ;  and  I  do  not  donbt 
that  that  decision  was  perfectly  correct.  The  con- 
troversy there  was  this :  The  view  taken  by 
Bacon,  V.C.  in  the  court  below  was  that,  as  the 
loan  was  made  subject  to  a  condition,  that  was  a 
condition  within  the  meaning  of  the  section.  In 
the  Court  of  Appeal  James  and  Mellish,  Ij.JJ. 
said  that  that  was  not  a  condition  at  all.  And, 
when  you  come  to  look  at  it,  you  see  that  it  was 
not  a  condition  at  all.  H  ^ou  look  at  the  end  of 
the  judgment  in  that  case  it  will  be  seen  that  that 
is  plain  enough.  James,  L.J.  says :  "  I  am,  there- 
fore, of  opinion  that  the  title  of  the  appellant " — the 
donee — "  does  not  depend  upon  the  memorandum, 
and  that  his  rights  are  not  affected  by  its  being 
uni-egi'stered."  On  the  question  whether  the  con- 
dition must  be  something  prejudicially  affecting 
the  position  of  the  donee,  I  confess  that  that  is 
putting  words  into  the  section.  That  is  not  the 
true  meaning  of  it.  Anything,  whether  it  is  pre- 
judicial to  one  party  or  to  the  other,  seems  to  be 
within  the  mischief  hit  at.  And  that  was  the 
view  taken  by  the  court  in  CowaseU's  case  (uW 
sup.).  Collinses  case  (ubi  sup.)  was  not  cited  in 
Cotmsell's  case  (ubi  sup.),  but  when  you  see  that 
the  document  was  not  a  condition  and  would  not 
affect  the  title  of  the  donee,  that  case  does  nofe 
contiict  in  any  way  with  CounselVs  case.  Here,  if 
I  am  right,  the  title  of  the  grantor  is  most 
prejudicially  affected  by  this  mortgage,  because 
the  grantee  can  hold  these  chattels  until  he  is  paid 
piincipal  and  compound  interest.  Therefore,  I 
think  the  case  is  brought  within  sect.  10.  When 
we  look  at  the  matter  as  men  of  business  we  see 
what  the  result  is.  The  result  is.  that  you  could 
not  have  a  split  in  the  bill  of  sale,  and  say  they 
thought  they  were  splitting  their  bargain,  and 
putting  so  much  into  the  bill  of  sale  and  so  much 
into  the  mortgage.  I  think,  therefore,  that  the 
appeal  must  be  dismissed  with  costs. 

Kat,  L.J. — I  am  of  the  same  opinion,  and  I  have 
only  to  add  a  very  few  words.  It  was  decided  in  the 
case  of  Heteltine  v.  Simmons  {ubi  sup.)  in  the 
Court  of  Appeal  that  sect.  9  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act  1882  does  not  contain 
anything  which  requires  accuracy  of  statement  of 
the  consideration  for  which  a  bill  of  sale  was  given, 
nor  a  statement  of  the  whole  bargain  in  the 
body  of  the  bill  of  sale.  Those  two  matters 
are  provided  for  by  different  sections  in  the  Acts 
of  1878  and  1882.  The  section  which  does  hit 
this  particular  case  is  the  one  which  Lindley,  L  J. 
has  referred  to,  namely,  the  lOth  section  of  the 
Act  of  1878,  which   provides  as  follows:    [His 
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Lordship  read  the  section  and  continued  :]    Now, 
as  to  bUla  of  sale  given  by  way  of  security  for 
money,  the  effect  of  the  registration  being  void  is 
the  subject  of  sect.  8  of  the  Bills  of  Sale  Act 
1882.    It  is  not  a  provision  that  the  bill  of  sale 
shall  be  void  in  respect  of  the  personal  chattels 
comprised  therein.    So  that,  if  this  bill  of  sale  was 
made  or  given  subject  to  a  condition  which  is  not 
written    on  the  same  paper  or  parchment,   the 
effect  of  it  is  void  so  far  as  the  chattels  comprised 
in  it  are  concerned.    What  is  the  meaning  of  the 
phrase  in  this  sub-section — made  or  given  subject 
to  any  defeasance  or  condition  which  must  be 
writtcm  on  the  same  paper  or  parchment  P    Sup. 
pose  the  defeasance  written  on  the  same  paper 
were  less  in  favour  of  the  grantee  than  the  actual 
defeasance  agreed  on  so  that  it  was  not  the  actual 
defeasance.    Sub>sect.  3  appears  to  me  to  apply  at 
once.  So  that  upon  the  word  "  defeasance  "  I  would 
say  it  shows  that,  if  the  defeasance  is  not  written 
on  the  bill  of  sale,  although  the  true  defeasance 
was  more  in  favour  of  the  giantee  than  the  actual 
defeasance  written  on  the  Dill  of  sale,  the  bill  of 
sale  is  to  be  void.    If  that  is  so  with  I'egard  to  the 
word  "  defeasance,"  what  is  the  case  with  regard 
to  the  word  "  condition  "  P    Condition  generally 
means  something  entirely  in  favour  of  the  grantee, 
and  assist  the  grantor.     I  think  I  am  right  in 
that.  Why  should  it  create  a  condition  in  favour  of 
nther  party  P    The  admitted  defeasance  may  be  a 
defeasance  in  favour  of  either  of  the  parties.   The 
actual  defeasance  on  the  bill  of  sale  may  be  less 
in  favour  of  the  one  or  the  other  than  the  written 
defeasance.   So  in  the  same  way  as  to  a  condition, 
the  condition  may  be  a  condition  in  favour  of  the 
grantor  or  the  grantee.     Thei-efore,  I  confess  I 
think  the  language  attributed  to  James,  L.J.  in 
his  judgment  in  the  case  of  Ex  parte  CoUins  {vM 
nip.)  is  too  narrow  a  construction  of  the  Bills  of 
Sale  Act.     The  real  object  was,  as  I  take  it, 
intoided  to  be  this :    If  the  bill  of  sale  is  given 
snbject  to  a  condition  which  is  not  expressed  on 
the  face  of  it,  it  does  not  matter  in  whose  favour 
that  condition  is,  whether  in  favour  of  the  grantor 
or  grantee.     The  bill  of  sale  does  not  express  the 
tnie  contract  between  the  parties,  and  it  does  not 
follow  the  terms  on  which  the  chattels  were  to  be 
redeemable,  and  therefore  the  bill  of  sale  is  hit  by 
Has  section,  and  is  void  as  to  the  chattels  com- 
prised in  it.    Now,  that  is  exactly  in  conformity 
with  the  later  decision  in  Counsell's  case  (ubt  sup.), 
in  which  it  is  said  the  case  of  Ex  parte  Collins 
{ubi  sup.)  was-  not  cited.    If  you  look  at  Ike  parte 
Collins  [iibi  sup.)  yon  wiU  find  that  what  was 
omitted  was  not  a  condition   at  aU.      The    bill 
of   sale   was    for    130Z.,    repayable    by    certain 
instalments    without    interest.      Of    that    sum 
of  1301.  the  whole  was  not  advanced ;  in  fact 
only  1001.,  and  the  301.  was  left  by  way  of  bonus 
and  interest,  and  it  was  included  in  the  instal- 
ments that  had  to  be  made.    It  was  afterwards 
feared  that,  if  the  money  was  to  be  paid  at  once, 
the  grantor  of  the  bill  of  sale  might  be  able  to 
■ay,  "  I  will  only  pay  you  1001.  because  no  interest 
is  due."     Therefore  a  memorandum  was  subse- 
quently entered  into  between  the  parties  making 
the  1301.  payable,  although  the  sum  might  be 
payable  before  any  interest  became  due.    That 
■"as  no  part  of  the  consideration.     Under  the 
bill  of  gsde  the  30Z.  was  payable  just  as  much  as 
the  loot.,  and  was  to  be  paid  as  much  as  any  part 
of  the  whole  amonnt.    It  was  the  precautionary 


memorandnm  which  had  to  be  looked  at  in  order- 
to  see  that  the  302.  had  to  be  paid,  although  no 
interest  became  due.  Therefore  the  language  of 
the  learned  judge  in  dealing  with  that  particular 
case  must  be  treated  as  an  obiter  dictum,  because 
it  was  not  essential  to  the  decision  of  the  case,  as 
it  proceeded  on  the  ground  that  the  memorandum 
was  not  a  memorandum  embodying  any  condition 
which  ought  to  be  excluded  in  any  case.  In 
CounselVs  case  {ubi  sup.)  the  facts  were  different. 
In  that  case  the  bill  of  sale  had  been  given,  and 
it  was  drawn  in  accordance  with  the  form  in  the 
schedule  to  the  Bills  of  Sale  Act  1882,  and  duly 
registered,  and  by  it  certain  chattels  were  assigned 
in  order  to  secure  principal  and  interest  at  30 
per  cent.  The  principal  sum  was  to  be  paid, 
together  with  the  interest  then  due,  by  equal 
monthly  payments  of  5{.  6<.  on  specified  days 
until  the  whole  sum  and  intei-est  should  be  fully 
paid.  At  the  same  time  the  grantor  gave  a  sepa- 
rate promissory  note  bearing  the  same  date  as  the 
bill  of  sale,  promising  to  pay  the  gi-antees  the 
sum  of  952.  12s.  by  equal  monthly  instalments  of! 
52.  6».,  payable  on  the  same  days  as  the  monthly 
payments  in  the  bill  of  sale,  until  the  whole  sum 
of  952.  12«.  should  be  fuUy  paid ;  and  the  note 
contained  a  stipulation  that  in  the  event  of 
default  being  made  in  the  payment  of  any  instal- 
ment the  whole  amount  should  become  due  and 
payable.  So  that,  if  default  was  made  in  the 
payment  of  any  of  the  amounts,  the  whole  sum 
secured  by  the  promissory  note  became  due  at 
once.  That  would  include  the  whole  debt  due 
under  the  bill  of  sale.  Thereupon  the  whole  bill 
of  sale  would  become  inoperative,  and  the  effect  of 
the  promissory  note  might  be  to  bring  about  a 
defeasance  of  the  bill  of  sale.  But  the  promissory . 
note  did  not  interfere  with  the  proviso  for  redemp- 
tion contained  in  the  bill  of  sale  itself.  Therefore 
it  seems  to  me  that  the  correct  mode  of  treating 
Counsell's  case  (ubi  sup.)  is  to  treat  that  provi- 
sion in  the  promissory  note,  namely,  that  if  any 
of  the  instalments  due  under  the  promissory  note 
should  not  be  paid  at  the  time  stipulated  for,  then 
payment  of  the  whole  sum  should  thereupon 
become  due,  was  not  in  any  sense  a  defeasance 
of  the  bill  of  sale,  but  was  a  condition  of  the  pay- 
ment of  the  debt  secured  by  the  bill  of  sale  which 
ought  to  have  been  included  in  the  bill  of  sale.  - 
That  was  entirely  in  favour  of  the  grantees  of  the 
bill  of  sale.  If  the  grantor  made  default  in  any 
one  of  the  instalments,  he  at  once  became  liable 
for  the  whole  debt.  Therefore  it  was  a  condition 
which  ought  to  have  been  on  the  face  of  the  bill 
of  sale,  and  not  being  there  the  bill  of  sale  was 
void.  I  see  no  difference  in  principle  between 
this  case  and  Counsell's  case  (ubi  sup.).  Here 
yon  have  a  condition.  I  think  it  is  a  condition 
properly  so-called,  a  condition  that  the  debt 
which  18  one  and  the  same'  debt  shall  not  be 
repaid  in  certain  events  without  payment  of  com- 
poimd  interest.  That  is  a  condition  for  the  dis- 
charge of  the  debt.  It  is  one  contract,  one  trans- 
action, and  two  documents  have  been  prepared. 
In  the  one  document  that  condition  appears.  The 
document  in  which  the  mortgagor  mortgages 
certain  property  of  her  own  contains  one  condi- 
tion, and  tnat  condition  would  not  be  performed 
if  the  other  one  was  performed.  But  the  other 
instrument — the  bill  of  sale — prepared  the  same 
day,  to  which  the  wife  and  the  nusband  were  both 
parties,  mortgaging  the  chattels  belonging  to  the 
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husband  and  the  wife,  does  not  contain  that  con- 
dition at  all.  The  bill  of  sale  does  not  contain 
any  notice  of  that  condition,  and  that  condition 
is  a  part  of  the  terms  on  which  the  debt  which 
was  one  and  the  same  debt  was  to  be  repaid.  I 
think,  therefore,  that  this  case  comes  exactly 
within  the  terms  of  sect.  10,  sub-sect.  3,  of  the 
Bills  of  Sale  Act  1878,  and  that  the  bill  of  sale 
ought  to  have  contained  that  condition.  The 
effect  of  its  not  containing  that  condition  is,  that 
the  registi-ation  of  that  bill  of  sale,  as  it  was  a 
security  for  money,  is  void  under  sect.  8  of  the 
Bills  of  Sale  Act  (1878)  Amendment  Act  1882. 
And  the  consequence  follows  which  is  stated  in 
the  last  few  words  of  that  section,  namely,  that 
"  such  bill  of  sale  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein.  I  think, 
therefore,  that  the  decision  of  the  cotirt  below  is 
right,  and  that  the  appeal  should  be  dismissed 
with  costs. 

Smith,  L.J. — If  it  was  not  for  that  judgment 
of  James,  L.J.,  in  Ex  parte  Collins  {ubi  sup.),  I 
should  have  had  no  difficulty  about  this  case,  not- 
withstanding the  able  argument  of  Mr.  JeU.  The 
question,  as  it  appears  to  me,  arises  on  this  special 
case,  as  between  two  money-lenders,  and  therefore 
the  balance  of  equity  is  about  even.  I  see  that 
Edwards  trades  as  the  Union  Deposit  Bank,  and 
he  appears  to  have  got  a  judgment  for  money 
lent.  He  puts  the  sheriff  into  the  premises  of  the 
debtors  and  the  other  money-lender,  Townend, 
comes  forward  and  says  "  Those  goods  are  mine, 
because  I  have  got  them  under  a  biU  of  sale."  If 
be  had  got  those  goods  only  under  the  document 
of  the  5th  Jan.  1892-,  he  would  have  been  all  right. 
But  the  plaintiff  protested  when  he  came  forward 
to  claim  the  goods :  "  Tour  title  is  not  entirely,  or 
solely,  under  that  document,  because  there  was 
anotner  agreement  made  contemporaneously  there- 
with, which  vitiates  what  you  would  otherwise 
have  under  it,  and  that  is  in  another  document." 
Those  matters  coming  before  the  judge  at 
chambers,  a  special  case  was  stated  between  the 
parties,  and  it  appears  to  me  obvious  that  the 
real  contest  between  those  parties  was  this :  What 
was  the  effect  of  those  two  documents,  the  bill  of 
sale  and  the  mortgage,  executed  as  they  were  de 
facto,  and,  as  has  been  found,  to  secure  one  and 
the  same  debt  and  as  part  of  the  same  transaction  P 
Does  that  vitiate  the  bill  of  sale,  or  not  ?  Now, 
Mr.  Jelf  argued  that  the  bill  of  sale  on  the  face 
of  it  was  all  right.  It  was  a  document  in  writing, 
and  therefore  no  evidence  could  be  given  aliunde. 
I  wish  to  point  out  that,  as  regards  the  bill  of  sale, 
that  point,  although  it  would  apply  to  all  other  docu- 
ments, was  not  applicable  to  a  question  arising 
under  the  Bills  of  Sale  Acts.  That  being  the  law, 
the  question  arose  as  to  what  was  the  true  contract 
between  Mr.  Townend  on  the  one  side,  and  Mr. 
and  Mrs.  Marcus  on  the  other.  Evidence  having 
been  given,  what  does  the  referee  who  drew  the 
special  case  find?  He  finds  that  the  mortgage 
and  the  bill  of  sale  were  executed  on  the  same 
day,  and  that  they  were  made  to  secure  the  same 
debt.  He  finds  that  they  were  both  given  as  part 
of  the  same  transaction.  The  way  in  which  I 
read  that  transaction  is,  that  what  Mr.  Townend 
has  got  is  one  contract  in  two  documents.  That 
is  how  I  read  it,  and  if  that  be  the  finding  it 
comes  within  exactly  what  was  said  by  this  court 
in  CounseU's  case  {ubi  sup.),  that  if  you  have  one 
contract  in  two  documents  and  those  against  the 


Bills  of  Sale  Acts,  that  contract  in  two  docu- 
ments will  not  stand,  and  the  bill  of  sale  must  be 
set  aside.  That  is  how  I  read  the  finding.  Having 
found  that,  the  matter  seems  plain.  A  great 
struggle  was  made  by  Mr.  Jelf  that  this  was  not 
a  proper  or  true  finding,  but  I  think  otherwise. 
If  there  was  one  true  finding,  is  there  anything 
against  that  P  It  seems  to  me  that  James,  L.J., 
in  the  case  of  Ex  parte  Collins  (ubi  sup.),  says 
that  it  does  sin  against  the  Bills  of  Sale  Acts, 
because,  when  you  read  that  one  contract  in  two 
documents,  there  is  a  condition  in  the  contract 
which  does  not  appear  in  the  bill  of  sale.  The 
bill  of  sale  is  given  on  condition  that  npon  pay- 
ment of  the  interest  the  remaining  portion  of  the 
principal  secured  by  the  bill  of  sfue  may  be  paid 
off.  It  seems  to  me  that  this  case  has  l>een  plain 
down  to  this  point.  Mr.  Jelf  sadd  that  that  was 
not  the  meaning  of  the  condition,  and  he  said  that 
the  statutory  provision  as  to  the  condition  only 
applied  when  the  condition  was  in  favour  of  the 
donee.  It  is  true  that  James,  L.J.'s  decision  in 
E*  parte  Collins  {ubi  sup.)  was  not  cited  in 
CounseU's  case  (ubi  sup.).  But  in  CounseWt  case 
(ubi  sup.)  this  court — or  a  court  of  co-ordinate 
jurisdiction — held  the  collateral  security  to  be  a 
defeasance.  I  think  that  that  case  cannot  be 
distiiu^ished  from  the  present.  And  I  may  say 
that  I  think  this  is  a  condition  not  to  be  limited 
as  suggested  by  Mr.  Jelf,  and  as  was  held  by 
James,  L.J.  in  Ex  parte  Collins  (ubi  sup.).  1 
think,  therefore,  that  this  appeal  fails,  and  that  it 
should  be  dismiesed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,   Victor  Thomasset, 
agent  for  Joseph  Sims,  Manchester. 

Solicitors  for  the  respondent,  Holdsworth  and 
Payne. 


Jan.  22  and  Feb.  8. 

(Before  Lindlet,  Kay,  and  Smith,  L.JJ.) 

Be  The  Tbade  Mabk  Application  op  Fabben- 

PABBIKEN,    YOBMALS      FbIEDB,    BaTEB,    AND 

Co.  (a) 

APPEAL  7B0M  THE  CHANCBKT  DIVISION. 
Trade  marlc  —  Begisiration — "  Somatose  "  —  In- 
vented word — Word  having  no  re/erence  to  the 
character  or  quality  of  this  goods — Befit/sal  to 
register — Patents,  Designs,  and  Trade  Marks 
Act  1883  (46  &  47  Vict.  c.  57),  s.  64,  avh-sect.  1  (e) 
— Patents,  Designs,  and  Trade  Marks  Act  1888 
(51  &  52  Vict.  c.  50),  s.  10. 

An  application  was  made  for  registration  of  a  trade 
mark  consisting  of  the  word "  Somatose."  The 
article  for  which  the  mark  was  intended  to  be 
used  was  called  a  "pharmaceutical  production," 
coming  within  Class  3.  The  article  wcu  made 
from  meat,  and  was  described  as"  a  yellow, 
tasteless,  and  odourless  product."  Its  principal 
constituents  were  said  to  be  "primary  albumoses," 
and  its  object  was  nourishment  of  the  human 
body.  The  Comptroller  objected  to  register  the 
word  on  the  ground  that  "  Somatose  "  was  not  an 
"  invented  word "  within  the  meaning  of  sub- 
sect,  (d)  of  sect.  10  of  the  Patents,  Ac,  Act  1888; 
and  further,  that  it  had  reference  to  the  eharaeteror 
quality  of  the  goods  in  respect  of  which  registra- 

(a)Beported  byJ.  B.  Bkookb  and  E.  A.  SCBATcaLXT,  Eaqn., 
Barristers-»t-L«v. 
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(ton  was  sought,  and  so  was  excluded  by  suh- 
teet.  («).  Jt  toas  admitted  by  the  applicants  that 
the  word  woa  dervoed  from  the  Greek  word 
"Soma"  {body);  but  it  was  contended  that  it 
WM  "  a»  invented  word"  and  that  it  was  in  no 
way  descriptive  of  the  article  to  which  it  was  to 
he  amolied. 

Hdd  (ais^entieikte  Inndley,  LJ.),  that "  Somatose  " 
wo*  not  within  either  of  the  sub-sections,  and  was 
not  capable  of  being  registered. 

BeMejentem  and  Co.'s  Trade  Mark  "  Satinine" 
(62  L.  T.  Bep.  N.  8.  626  i  43  Ch.  Div.  604) 
eonsideted. 

Decision  of  North,  J.  affirmed. 

This  was  an  appeal  by  the  applicants,  a  company 
carrying  on  bnsinesa  in  Germany,  against  a  deci- 
sion of  North,  J.,  affirming  the  refusal  of  the 
Comptroller  of  Trade  Marks  to  register  the  word 
"Somatoae  "  as  s  trade  mark  tor  goods  in  Class  3. 

On  the  16th  March  1893  the  applicants  had 
applied  for  the  registration  of  the  word  "  Somatose  " 
as  a  trade  mark  for  a  pharmaceutical  product 
described  as  a  yellow,  tasteless,  and  odourless 
powder  easily  soluble  in  water,  and  which  does  not 
coagulate  when  being  heated.  It  was  intended  to 
be  taken  in  cases  where  nourishment  was  required 
and  meat  or  albuminous  bodies  would  be  prescribed, 
but  could  not  be  taken  in  their  ordinary  f onn  from 
the  patient's  weakness  of  digestion. 

The  Comptroller  had  refused  to  register  the 
mark  on  the  groimd  that  "  Somatose  "  had  refe- 
rence to  the  character  or  quality  of  the  goods  in 
respect  of  which  registration  was  sought,  and  also 
that  it  was  not  an  invented  word,  (a) 

Jn  answer  to  this  objection  the  applicants'  agent 
in  England  filed  an  affidavit  setting  out  a  letter 
from  their  firm  which  contained   the  following 


The  Bnpposition  that  the  word  SomatoBe  is  descriptive 
it  abaolatuy  inoorreat.  Somatose  is  a  preparation  made 
ont  of  meat,  which  solely  contaiiui  ingredient*  of  the 
■une,  lad  which  oan  easily  be  absorbwl  and  taken  up 
into  the  human  body.  These  are  prinoipally  primaiy 
ilbumoses.  The  object  of  the  Somatose  is  that  it  can  be 
tkken  in  all  snrh  cases  in  which  meat  and  albnminona 
bodies  ue  to  be  prescribed,  bat  which  cannot  be  given  in 
the  ordinary  solid  form,  and  fnrther  that  it  oan  be  taken 
in  snoh  cases  where  particular  nonrishment  is  required 
through  the  addition  of  solnble  albominona  noarish- 
ment" 

The  Comptroller  persisted  in  his  objection,  and 
the  applicants  appealed  to  the  Board  of  Trade, 
who  referred  the  matter  to  the  court. 

The  applicants  accordingly  moved  that  the 
Comptroller  might  oe  directed  to  proceed  with 
the  registration. 

On  the  24th  Nov.  1893  the  motion  came  on  to 
be  heard  before  North,  J. 

A.  B.  Kirby  for  the  motion. — "  Somatose  "  is  an 
invented  word.  Assuming  that  it  is  founded  on 
the  Oreek  word  at»na,  it  is  permissible  to  take  a 
Greek  word  and  so  alter  it  that  it  is  not  a  word 
in  Greek  or  any  other  language.  The  word  is  not 
dMcriptive,  for  it  could  not  possibly  describe  any- 
thing.   The  phrase  "  invented  word  "  is  new  in  the 

(«)  Sect.  64  of  the  Patents,  Designs,  and  Trade  Marks 
Aet  1883  (as  amended  by  seot.  10  of  the  Patents,  &o.. 
Act  1888)  provides  that :  "  For  the  purposes  of  this  Act 
a  tade  mark  mnst  consist  of  or  contain  at  least  one  of 
tbe  following  essential  partionlars  (inter  alta)  •.—(d)  An 
iansted  word  or  invented  words;  or  (»)  a  word  or 
*inds  having  no  lef  eience  to  the  nharaoter  or  qnali^  of 
Ae goods, and  not  being  ageographioal  name." 


present  Act.  The  phrase  in  the  old  Act  was 
"  fancy  word."  It  mid  been  held  that  no  word 
which  could  by  any  possibility  be  descriptive  came 
within  the  definition  "  fancy  word  " : 

Be  Van  Duxer's  Trade  Mark,  55  L.  T.  Bep.  N.  S.  134  ; 
56  L.  T.  Bep.  N.  S.  286 ;  31  Ch.  IHv.  623. 

And  the  subsequent  decisions  had  made  the 
meaning  of  the  phrase  very  narrow.  The  expres- 
sion in  the  present  Act,  "  invented  word,"  having 
no  reference  to  character  or  quality,  was  intended 
to  be  wider.  In  Be  Burgoyne's  Trade  Mark  (61 
L.  T.  Eep  N.  S.  39) "  Oomoo  "  was  held  not  to  be  a 
descriptive  word,  though  it  was  said  to  mean 
choice  in  the  language  of  Australian  aborigines. 

Ingle  Joyce  for  the  Comptroller. — It  has  always 
been  held  from  the  very  first  that  no  one  can  have 
a  monopoly  of  any  word  which  is  in  any  way  de- 
scriptive. Any  word  is  descriptive  which  refers  to 
the  adaptability  of  the  thing  to  which  it  is  applied 
for  any  particular  purpose.  "  Somatose  "  appears 
to  mean  applicable  to  or  useful  for  the  human  body. 
We  find  in  the  dictionary  somatology  and  somatic. 
"  Valvoline  "  (JJe  Leonard  and  Ellis's  Trade  Mark, 
51  L.  T.  Bep.  N.  S.  36 :  26  Ch.  Div.  288) ; 
"  Electric,"  as  applied  to  velvet  {Be  Van  Duzer's 
Trade  Mark  {urn  sup.) ;  "  Reversi "  (Be  Water- 
man's Trade  Mark,  19  L.  T.  Bep.  N.S.  17;  39  Ch. 
Div.  29) ;  "  Emollio  "  (Be  Groesmith's  Trade  Mark, 
60  L.  T.  Bep.  N.  S.  612);  "  Satinine  "  (Be  Meyer- 
stein's  Trade  Mark,  62  L.  T.  Rep.  N.  S.  626  ;  43 
Ch.  Div.  604),  have  been  held  descriptive.  The 
applicant's  own  affidavit  shows  that  the  word  has 
some  reference  to  the  character  or  quality  of  the 
goods. 

Kirby  in  reply. — In  Be  Leonard  and  Ellis's 
Trade  Mark  (ubi  sup.)  the  court  held  that  "  Valvo- 
line" was  not  in  itself  a  descriptive  word,  but 
registration  was  refused  because  the  applicants 
had  80  used  it  as  to  make  it  the  common  uEime  for 
a  particular  kind  of  oU,  which  they  had  no  exclu- 
sive right  to  manufacture.  All  the  cases  referred 
to,  except  "  Satinine,"  which  is  obviously  descrip- 
tive, were  decided  under  the  Act  of  1883. 

North,  J. — I  do  not  think  this  can  be  called 
an  invented  word.  As  to  the  second  point  which 
has  been  argued,  I  do  not  know  that  the  word 
"Somatose"  alone  would  have  suggested  to  my 
mind  any  reference  to  the  quality  of  this  prepara- 
tion, or  in  fact,  to  anything  at  all.  But  the  appli- 
cants have  themselves  removed  the  difficulty,  and 
have  shown  that  it  has  such  a  reference,  and  was 
selected  for  that  reason.  The  word  is  described  as 
being  derived  from  irv/ta,  abody,  andthe  substance 
is  described  thus :  [His  Lordship  read  the  de- 
scription and  the  part  of  the  extract  from  the 
applicant's  letter  alK>ve  set  out.]  Upon  that  evi- 
dence I  must  hold  that  tbe  word  is  meant  to 
express  applicability  to  the  human  body,  and, 
therefore,  is  descriptive  and  cannot  l)e  registered. 

From  that  decision  the  applicants  now  ap- 
pealed. 

A.  B.  Kirby  {Moulton,  Q.C.  with  him)  for  the 
appellante. 

The  Solicitor-General  (Sir  John  Bigby,  Q.C.) 
and  Ingle  Joyce  for  the  Comptroller. 

The  argumente  adduced  in  the  court  below  were 

I  substantially  repeated,  and  the  authorities  there 
cited  were  again  referred  to. 
i  Cur.  adv.  vuU. 
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Feh.  8. — The  following  written  judgments  were 
delivered : — 

LiNDLET,  L.J. — By  sect.  10  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1888,  it  is  enacted 
that  for  sect.  64  of  the  principal  Act  the  following 
section  shall  be  substituted :  "  64  (1).  For  the  pur- 
poses of  this  Act  a  trade  mark  most  consist  of  or 
contain  at  least  one  of  the  following  essential  par- 
ticulars." [His  Lordship  then  read  clauses  (a), 
i}>),  (c),  {d),  and  (e),  aid  continued :]  It  does  not 
follow  that  every  trade  mark  which  does  contain 
one  at  least  of  those  particulars  is  a  trade 
mark  for  the  purposes  of  the  Act,  i.e.,  a  trade 
mark  which  the  Comptroller  ought  to  register.  It 
is  therefore  necessary  to  ascertain  what  kind  of 
trade  mark  which  does  contain  one  of  the 
statutory  essentials  is  not  a  trade  mark  for  the 
purposes  of  the  Act,  i.e.,  is  one  which  ought  not 
to  be  registered.  Clause  (e)  by  its  negative  form 
excludes  certain  words;  and,  if  a  trade  mark  con- 
sists of  one  word  only,  and  that  word  is  such  as  is 
described  by  clause  (e),  that  word  cannot  be 
properly  registered  as  a  trade  mark.  I  will  return 
to  clause  (e)  presently.  But  in  addition  to  this 
clause,  sects.  70,  72,  and  73  of  the  Act  of  1883 
exclude  certain  words  from  registration  as  trade 
marks.  These  sections,  and  the  discretion  given 
by  sect.  62  (4)  of  the  Act  of  1883  to  the  Comp- 
troUer  to  refuse  to  register  a  trade  mark,  would 
dearlj  justify  the  rejection  of  any  trade  mark, 
even  if  it  contains  one  of  the  statutorv  requisites, 
if  such  mark  be  of  an  indecent  or  libellous  cha- 
racter, or  if  it  infringes  the  right  of  some  other 
person,  or  if  it  is  identical  with  or  so  similar  to  one 
already  registerad  as  to  be  calculated  to  deceive. 
But  I  can  find  no  other  restriction,  and  if  a  person 
seeks  to  register  a  trade  mark  which  is  open  to 
none  of  these  objections,  and  which  does  contain 
one  of  the  essentials  mentioned  in  sect.  10  of  the 
Act  of  1888, 1  am  aware  of  no  legal  principle 
which  would  justify  the  court  in  refusing  to 
direct  its  registration.  The  discretion  given  to 
the  Comptroller  is  subject  to  appeal  to  the  Board 
of  Trade  (sect.  62  (4)  of  the  Act  of  1883),  and,  the 
Board  of  Trade  having  remitted  the  appeal  to  the 
court  under  sect.  62  (5)  of  the  same  Act,  the 
court  must  decide  the  question  in  accordance 
with  legal  principles,  and  cannot  properly  decline 
to  review  the  decision  of  the  Comptroller.  The 
word  sought  to  be  registered  is  '"Somatose,"  and  it 
is  sought  to  be  i-e^stered  in  respect  of  a  substance 
falling  within  Class  3,  the  substance  being  a  pre- 
paration from  meat  and  alleged  to  be  nutritious 
and  veiy  digestible.  The  word  is  not  objected  to 
on  any  of  the  grounds  mentioned  in  sects.  70,  72, 
73  of  the  Act  of  1883,  but  it  is  said  not  to  fall 
within  sect.  10  of  the  Act  of  1888.  Two  reasons 
are  given  for  this  contention.  First,  it  is  said 
that  "  Somatose  "  is  not  an  invented  word  within 
the  meaning  of  (d).  Secondly,  it  is  said  to  have 
some  reference  to  the  character  or  quality  of  the 
goods,  and  so  to  be  excluded  by  (e).  luach  of 
these  reasons  must  be  examined  in  tui-n.  There  is 
no  statutory  definition  or  description  of  an  in- 
vented word,  and  I  cannot  myself  see  any  legiti- 
mate ground  for  limiting  its  ordinary  meaning. 
Any  word  which  is  in  fact  new  and  not  what  may 
be  called  a  colourable  imitation  of  an  existing 
word  is,  in  my  opinion,  an  invented  word  within 
the  meaning  of  the  statute  under  consideration. 
It  is  true  that  several  persons  may  independently 
hit  upon  the  same  word,  but  a  word  already  in-' 


vented  and  known  would  hardly    be  called  an 
invented    word    because    someliody    afterwards 
happened  to  hit  upon  it  himself.     Novelty  is,  I 
thuDc,  an  ingredient  in  a  lawyer's  idea  of  invention. 
Again,  I  do  not  think  that  a  word  can  fairly  be 
called  an  invented  word  if  it  is  so  nearly  bke  a 
known  word  in  spelling  or  sound   as   to    be  an 
obvious  imitation  of  it  and  is  in  substance  that 
word    though    spelt  or   sounded   a  little    diffe- 
rently.     But   I   am   unable   myself  to   see  that 
any  other  restriction  can  properly    be  put    on 
the  expression  "  invented  word "  in  this  Act  of 
Parliament.  Why  in  1888  Parliament  substitnted 
the  expression  "  mvented  word  or  words  "  for  the 
expression  "  fancy  word  or  words  not  in  common 
use,"  which  was  the  expi-ession  used  in  the  Act  of 
1883, 1  cannot  ascertain  from  the  statute  itself.  I 
can,  therefore,  only  infer  that  the  former  expres- 
sion, as  construed  by  the  courts,  was  considered 
unsatisfactory,  and  that  one  object,  at  all  events, 
was  to  change  the  expression  so  as  to  render  Hha 
previous  decisions  on  the  old  expi-ession  inapplic- 
able in  future.    In  my  opyiion  "  Somatose  "  is  an 
invented  word  within  the  meaning  of  the  new 
enactment.    It  is  proved  to  be  new,  and  to  have 
been  invented  for  the  purpose  of  being  used  as  a 
trade  mark.    It  is  true  that  the  syllables  of  which 
it  is  compounded  are  well  known  and  are  even  in 
common  use  among  chemists  and  medical  men. 
But  a  new  word  of  moi'e  than  one  syllable  may  be 
an  invented  word,  although  all  the  syllables  com- 
posing it  are  known  and  are  in  use.    The  only 
doubt  which  I  have  on  this  part  of  the  case  is  that 
"  somatos"  is  the  genitive  case  of  "  soma,"  and  ia 
as  well  known  as  "  soma  "  itself,  and  "  Somatose  " 
is  very  like  "  somatos."    It  is,  in  fact,  composed 
of  the  same  letters  with  the  addition  of  an  "  e." 
But   the  words  are  after  all  different,  and  the 
evidence  shows  that  "  Somatose  "  was  not  in  fact 
arrived  at  by  adding  "  e "  to  "  somatos,"  but  by 
adding  the   English  or  Anglicised  termination 
"ose"  to  "somat."    Under  these  circumstances, 
"Somatose"    iuot    be   fairly    considered   as   an 
invented  word.   We  were  pressed  by  the  Solicitor- 
General  to  put  a  more  restricted  construction  on 
the  expression  "  invented  word  or  words  "  on  tb» 
ground   of    inconvenience.    He   urged   that,    if 
"Somatose"  were    registered,    the    ComptroUer 
would  have  to  register  such  words  as  "  breadose," 
"butterose,"   &c.,    which    showed    no    inventive 
ingenuity,  and  the  register  would  be  crowded  with 
rimculouB    words,    which  would   be    intolerable. 
This,  however,  is  a  matter  for  the  Legislature  to 
consider,  and  not  for  this  or  any  other  court. 
Inventive  ingenuity  appears  to  me  not  to  enter 
into  consideration.    Trade    marks  are  not  like 
patents,  intended  as  rewards  to  inventors.    Thar 
main  object  is  wholly  different,  and  is  to  prev«>t 
one  person  from  passing  off  his  goods  as  those  of 
somebody  else.    The  Legislature,  in  passing  the 
Ti-ade  Marks  Acts,  has  also  had  for  one  of  its 
objects  the  exclusion  of  inconvenient  monopolies  in 
words  which   are   already,  as  it  were,  common 

Eroperty.  If  a  person  selects  as  a  trade  mark  for 
is  goods  a  word  which  no  one  has  ever  heard  of 
before,  no  injury  is  done  to  anyone  simply 
because  he  is  pi-evented  from  taking  the  same 
word  to  designate  his  goods.  The  inconvenience, 
moreover,  is  not  so  great  as  represented.  No  one 
wonld  care  to  register  as  a  trade  mark  a  new  word 
which  would  not  be  likely  to  attract  customers 
and  be  remembered.    A  good  catch- word  is  what 
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18  wasted,  and  this  practically  limits  the  choice  of 
new  words  for  trade  marks.  The  choice  is  still 
further  very  materially  limited  by  the  prohibition 
contained  in  sect.  10  [e).  This  leads  me  to  the 
second  objection,  viz.,  that  "  Somatose "  has 
inference  to  the  character  or  quality  of  the  ^oods. 
I  cannot  myself,  however,  see  that  this  is  so. 
Wh&t'character  or  quality  of  the  goods  does  the 
word  refer  toP  I  am  wholly  unable  to  answer 
this  question.  The  utmost  that  can  be  said 
is  that  "  Somatose "  refers  in  some  way  to 
some  kind  of  body.  Moreover,  I  do  not  believe 
tliat  this  objection  would  have  occurred  to 
anyone  if  it  had  not  been  suggested  by  some 
statements  made  by  the  applicants  themselves 
and  laid  before  the  ComptiroUer.  But  the  docu- 
ment containing  these  statements  does  not,  in  my 
opinion,  support  the  objection.  It  in  fact  con- 
tains a  protest  against  the  inference  now  sought 
to  be  dnwn  from  it.  I,  however,  agree  with  the 
c<Hiteiition  of  the  Solicitor- Greneral  that,  according 
to  the  true  construction  of  sect.  10  of  the  Act  of 
1888,  if  a  trade  mark  consists  of  only  one  word, 
and  this  is  an  invented  word,  so  as  to  come  within 
sect.  10  (a),  but  it  is  also  a  word  having  reference 
to  the  character  or  quality  of  goods,  so  as  to  come 
vitbin  sect.  10  (e),  the  word  cannot  be  properly 
registered  as  a  treide  mark.  The  case  supposed 
would  stand  thus  :  A  trade  mark  must  consist  of 
or  contain  an  invented  word  or  something  else; 
but  it  must  not  consist  of  a  word  which  has 
reference  to  the  character  or  quality  of  the  goods. 
If,  therefore,  an  invented  word  has  such  reference 
it  faUs  within  the  prohibition.  This  point  has 
already  been  decided  in  Be  Meyeratein't  Trade 
Mark  (ubi  sup.),  and  on  this  point  I  think  that 
decision  righ^  although  I  should  myself  have  said 
that  "  Satinine,"  the  word  there,  was  an  invented 
word.  I  am  of  opinion  that  "  Somatose  "  is  an 
invented  word  not  having  reference  to  the 
character  or  quality  of  the  goods,  and  is  free  from 
objection  and  ought  to  be  r^stered. 

Kay,  L.J. — ^A  Qerman  trading  concern  called 
Farbenfabiiken.  applied  to  register  the  word 
"  Somatose  "  in  Class  3  in  respect  of  a  pharma- 
oeadcal  product.  The  Comptroller  objected  "  that 
somatose  has  reference  to  tae  character  or  quality 
of  Uie  goods  in  respect  of  which  registration  is 
waght  This  is  denied ;  and  secondly,  it  is 
argued  that,  even  if  it  were  so,  the  word  is  an 
invented  word  to  which  such  an  objection  does  not 
apply.  Korth,  J.  sustained  the  objection,  and 
this  is  an  app^il  from  his  decision.  "  Somatose  " 
is  a  name  given  to  a  vellowish  powder  which  is 
described  by  the  applicants'  as  "a  preparation 
made  out  of  meat  which  solely  contains  ingredients 
of  the  same  and  which  can  easily  be  absorbed  and 
taken  up  into  the  human  body.  The  object  of  the 
somatose  is  that  it  can  be  taken  in  all  such  eases 
in  ^lich  meat  and  albuminous  bodies  are  to  be 
prescribed  but  which  cannot  be  given  in  the  ordi- 
oaiy  solid  form ;  and  further,  that  it  can  be  taken 
m  such  cases  where  particular  nourishment  is 
reqniied  through  the  addition  of  soluble  albumi- 
nons  nourishment."  The  words  "  soma "  and 
"somatic"  occur  in  some  English  dictionaries. 
They  are  words  derived  from  the  Greek  "  soma," 
which  means  the  body,  or,  applied  to  animals,  the 
cucaae  of  an  a-nima.!,  and  the  English  words 
■nean  the  body  or  carcase  and  relate  to  the  body 
or  carcase  respectively.  The  Qreek  word  makes 
somatoe  in  the  genitive.  "Somatose,"  then,  is 
ToLLXX..N.B..  1795«. 


body  or  carcase  with  the  addition  "ose."  This 
suffix  is  common,  as  in  the  words  comatose, 
glucose,  cellulose,  and  many  others.  Comatose 
18  the  condition  of  coma ;  glucose  and  cellulose  are 
certain  preparations  derived  from  the  substances 
indicatod  in  the  earlier  part  of  the  words.  Follow- 
ing this  analogy  somatose  would  mean  a  prepara- 
tion of  meat  or  of  the  carcase  of  an  ammal. 
Sect.  64  of  the  Trade  Marks  Act  of  1883  allowed 
the  registration  of  "a  fancy  word  or  words  not 
in  common  use."  The  constant  attempts  to 
register  words  as  fancy  words  which  were  not 
readly  so  led  to  a  great  deal  of  litigation,  in 
which  various  views  were  adopted ;  some  judges 
considering  that  a  fanciful  use  of  a  known 
word  might  bring  it  within  the  description; 
some  judges  inclining  to  the  view  that  a  fancy  word 
must  be  a  word  having  no  meaning,  all  concuiring 
that  a  descriptive  word  ought  not  to  be  registered! 
The  Act  of  1888  substituted  a  new  definition. 
Instead  of  "  fancy  word  or  words  not  in  common 
use"  the  new  Act  has  "  (d)  an  invented  word  or 
invented  words,  or  (e)  a  word  or  words  having  no 
reference  to  the  character  or  quality  of  the  goods, 
and  not  being  a  geographical  name."  This  last 
provision  certainly  restncte  still  further  the  right 
of  registration.  "  Having  no  reference  to  the 
character  or  quality  of  the  goods  "  is  more  restric- 
tive than  the  words  "  descriptive  of  the  goods," 
which  the  course  of  decision  had  prohibited.  But 
it  is  arg:ued  that  this  only  applies  to  known  words, 
and  being  coupled  with  the  former  sentence  by 
the  disjunctive  "  or "  an  invented  word  may  be 
descriptive  though  a  known  word  may  not.  To 
this  I  think  there  are  two  answers,  either  of  which 
is  conclusive.  If  the  word  is  descriptive  it  cannot 
be  an  invented  word  within  the  meaning  of  clause 
(<2);  and,  secondly,  the  collocation  of  these  two 
clauses  proves  to  my  mind  that  invented  words 
mean  words  that  have  no  meaning.  I  agi-ee  with 
the  argument  of  the  Solicitor- GJeneral  that,  when 
the  statutes  of  1883  and  1888  are  compared,  the 
alteration  of  sect.  64  was  by  no  means  intended 
to  give  persons  desiring  to  register  a  larger  right 
to  monopolise  words  than  they  had  under  the 
former  Act  and  the  decisions  upon  it,  but  rather, 
if  anything,  to  restrict  that  right  still  further,  and 
to  render  Sie  duty  of  the  Comptroller  more  simple 
and  easy.  The  point  came  before  me  in  Be  Meyer- 
stein's  Trade  Mark  {vM  sv^.),  where  I  refused  to 
allow  registration  of  the  word  "Satinine"  for 
starch,  saying,  "  This  is  a  word  which  describes 
the  quality  of  the  goods,  and  there  ia  extremely 
little  invention  in  the  matter,  for  the  only  inven- 
tion is  putting  at  the  end  of  a  common  word 
'  satin  ' — ^which  brings  to  every  man's  mind  in  a 
moment  the  notion  of  a  glossy  surface — the 
common  conclusion  '  ine,'  which  one  finds  in 
'  saline,' '  saccharine,'  and  numerous  other  English 
words.  Certainly,  if  that  is  inventing  a  word,  it 
is  the  easiest  mode  of  invention  one  can  possibly 
conceive.  But  I  understand  this  Act  of  1888  to 
be  subject  to  the  limitations  which  the  decisions 
have  put  on  the  former  Act — that  you  cannot 
possibly  use  any  word,  fancy  word  or  otherwise, 
if  it  is  a  descriptive  word.  During  the  oi-gu- 
ment  in  the  present  ca«e  I  put  the  question 
whether  that  last  sentence  did  not  go  too  far. 
Upon  consideration  I  do  not  think  it  does.  It 
cannot  be  the  meaning  of  the  Act  of  1888  that, 
although  by  sub-sect,  (e)  there  is  a  prohibition 
asrainst  registering  words  having  any  reference 


Digitized  by 


Google 


190— Vol.  LXX.,  N.  S.] 


THE   LAW   TIMES. 


[April  7,  1894. 


Ct.  of  App.]  Stboxtd  v.  Wandsworth  District  Board  op  Works. 


[Ct.  op  App. 


to  the  character  or  quality  of  the  goods,  that  may 
be  evaded  by  compounding  a  word  descriptive  of 
the  goods  and  treating  it  as  an  invented  word 
under  sub-sect.  (d).  J5i  my  opinion,  North,  J. 
rightly  refused  to  allow  this  word  to  be  regis- 
tered, and  I  think  this  appeal  should  be  dis- 
missed. 

Smith,  L.J. — By  the  Patents,  Designs,  and 
Trade  Marks  Act  1883,  s.  64,  so  far  as  is  material 
to  the  present  case,  it  was  enacted  that  for  the 
purposes  of  the  Act  a  trade  mark  might  consist  of 
"  a  fancy  word  or  words  not  in  common  use." 
This   enactment  gave  rise  to  considerable   liti- 

gation,  as  can  be  seen  upon  refei-ence  to  the  Law 
ieports,  and  the  Legislature,  for  the  purpose  of 
terminating  the  controversies  which  had  been 
going  on  for  some  five  yeara  over  the  phrase,  by 
the  Patents,  Designs,  and  Trade  Marks  Act  18^ 
(51  &  52  Vict.  e.  50),  s.  10,  enacted  as  follows : 
^is  Lordship  read  the  section  and  continued :] 
The  question  is  what  is  the  true  interpretation  of 
subdivisions  (d)  and  (e)  of  this  new  Ist  sub-section 
of  sect.  64.  It  will  be  seen  that  the  phrase  "  a 
fancy  word  or  words  not  in  common  use  "  is  dis- 
carded. It  appears  to  me  that  one  thing  is  clear, 
riz.,  that  the  Legislatiire  intended  that  what- 
ever words  were  thereafter  to  be  registered, 
whether  they  fell  within  (d)  or  (e),  they  should  be 
words  which  had  no  reference  to  the  character  or 
quality  of  the  goods  of  the  trader.  It  is  impos- 
sible, I  think,  to  hold  that  the  Legislature  in- 
tended that  an  invented  word  might  be  a  word 
having  reference  to  the  character  or  quality  of  the 
goods,  whereas  a  non-invented  word  might  not. 
There  would  be  no  sense  in  so  holding,  and  it 
woTild  not  be  the  true  construction  of  the  Act. 
Now,  to  constitute  an  invented  word  within  the 
meaning  of  the  section,  in  my  judgment  it  must 
be  a  word  coined  for  the  first  time.  Such  a  word 
of  necessity  is  incapable  of  having  reference  to 
the  character  or  quality  of  goods,  because  ex 
hypothesi  it  is  an  entirely  new  unknown  word 
incapable  of  conveving  anything.  This,  in  my 
opinion,  is  why  it  became  unnecessary  to  repeat 
the  limitation  about  reference  to  goods  in  (<2), 
whereas  it  was  necessary  to  insert  it  in  (e).  Now, 
suppose  a  trader  to  go  to  a  dictionary  and  to  find 
a  word  wholly  unused,  and  to  propose  to  register 
the  word,  would  that  be  an  "'  invented  word " 
within  the  section  ?  I  say  it  would  not,  because 
the  word  so  found  would  not  be  a  word  coined  for 
the  first  time,  and  it  therefore  might  be  capable 
of  having  reference  to  the  character  or  quality  of 
goods.  Suppose  the  trader  therein  to  find  two 
words  equally  unused,  and  to  join  them  together, 
would  that  suffice?  I  think  not,  and  tor  the 
same  reason,  viz.,  that  the  two  which  were  joined 
together,  not  bein^  words  coined  for  the  first 
time,  might  when  joined  have  reference  to  the 
character  or  quality  of  goods;  whereas  I  think 
that  the  essence  of  an  invented  word  within  the 
meaning  of  the  section  is  that  it  is  a  word  which 
of  necessity  is  incapable  of  having  any  reference 
to  goods,  inasmuch  as  it  is  incapable  ot  conveying 
anything.  Now,  what  is  the  word  "  Somatose  " 
which  is  sought  to  be  registered  by  the  applicants  P 
I  find  in  Webster's  dictionary  the  word  "'soma" 
from  Greek  soma,  smnatos — the  body.  Also  the 
word  "  somatic,"  of  or  pertaining  to  the  body  as  a 
whole.  In  Johnson's  dictionary  there  is  the  word 
"  somatic  "  from  Greek  soma,  somatos — the  body. 
In  Todd's  dictionary  will  be   found    the   word 


'•somatical,"  corporal — belonging  to  the  body. 
And  in  the  Imperial  Dictionary  there  are  the 
words  "  somatic,"  "  somatical."  corporal — per- 
taining to  the  body.  Now,  apparently  what  the 
applicants  have  done  is  to  take  the  well-known 
word  "  soma "  and  add  thereto  the  not  unknown 
adjective  "tose,"  for  instance,  as  in  coma, 
"  comatose;" or  they  have  taken  the  word  "  soma- 
tos," and  added  the  letter  "e,"and  it  is  said  on 
their  behalf  that  they  have  invented  a  word 
within  the  meaning  of  the  section.  In  my  opinion 
they  have  not,  for  the  word  "  Soinatose  "  cannot  be 
said  to  be  a  word  coined  for  the  first  time,  and 
consequently  it  is  not  a  word  which  is  of  necessity 
incapable  of  having  reference  to  the  character  or 
quahty  of  goods.  The  meaning  conveyed  by  the 
words  soma,  somatos,  was  well  known  before. 
and  in  my  judgment  "  Somatose,"  for  the  reasons 
above,  is  not  an  invented  word  within  the  section. 
I  now  come  to  the  next  point,  arising  under  sub- 
section (e),  which  is  this :  [His  Lordship  read  the 
sub-section  and  continued  :j  Has  the  word  "  Soma- 
tose "  no  reference  to  the  character  or  quality  of 
the  applioante'  goods  P  I  find  in  a  copy  of  remarks 
made  by  the  applicants,  which  was  forwarded  by 
their  solicitor  to  the  Comptroller-General,  that 
the  applicants  describe  the  object  to  be  obtained 
by  the  use  of  somatose,  whica  is  a  powder,  and  the 
ingredients  out  of  which  it  is  made.  They  say : 
"  The  object  of  the  somatose  is  that  it  can  be 
taken  in  all  such  cases  in  which  meat  and  albu- 
minous bodies  are  to  be  prescribed,  but  which 
cannot  be  given  in  ordinary  solid  form,  &c." 
They  describe  its  ingredients  in  this  way: 
"  '  Somatose '  is  a  preparation  made  out  of  meat, 
which  solely  contains  ingredients  of  the  same, 
and  which  can  easily  be  absorbed  and  taken  up 
into  the  human  body."  To  state  it  shortly,  they 
describe  their  goods,  which  they  call  "  Somatose," 
as  being  made  out  of  meat,  which  can  be  easily 
absorbed  into  the  human  body.  In  these  circum- 
stances, I  cannot  bring  myself  to  hold  that  the 
word  "  Somatose  "  mainly  composed  of  the  words 
"  soma  "  or  "  somatos,"  wnich  means  the  body  or 
of  the  body,  has  no  reference  to  the  character  or 
quality  of  the  applicants'  goods,  which  are  made 
of  meat,  and  can  be  easily  absorbed  into,  the  body. 
This  was  the  conclusion  North,  J.  arrived  at, 
and  I  think  be  was  right.  Lindley,  L.J.  not 
agreeing  with  me,  of  necessity  makes  me  doubt 
the  accuracy  of  my  judgment,  and  I  am  glad  that 
Eay,  L.J.  has  arrived  at  a  like  conclusion  as  I 
have.  I  think  that  this  appeal,  for  the  reasons 
above,  should  be  dismissed,  but  that,  beii^  a 
test  case,  without  costs. 

Solicitors  for  the  appellants,  Ashurst,  Morris, 
Crisp,  and  Co. 

Solicitor  for  the  respondent.  The  Solicitor  to  the 
Board  of  Trade. 


Monday,  Jan.  29. 

(Before  LiJf DLET,  Kats,  and  Smith,  L.JJ.) 

Stroud  v.  The  Wandsworth  District  Board 

op  Works,  (a) 

appeal  from  the  queen's  bench  DiyiSIOH. 

Local  government — Metropolis  Management  Act* 

— Repair    of   carriage-road  —  Expenditure   6jf 

district  board  on  "  necessary  works  of  repair  "— 

(a)  Reported  by  T.  B.  Bridowatkr  and  E.  A.  ScaATCBLIT, 
Esqrs.,  Barristers-at-Law. 
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Awaortvmmeml  and  recovery  of  expenses — Power 
of  local  authority  to  decide  as  to  necessity  of 
works  —  Metropolis  Management  Amendment 
Act  1890  (53  *  54  Vict.  c.  66),  «.  3. 

Under  seet.3  of  the  Metropolis  Management  Amend- 
ment Act  1890  ( w/itc/i  empowers  any  vestry  or  dis- 
trict hoard  to  execute  any  necessary  works  of 
repair  upon  any  carriage-road  within  their  parish 
or  diatnct,  and  to  apportion  and  recover  the  ex- 
penses from  the  owners  of  the  houses  and  land 
abutting  an  such  road)  it  is  for  the  vestry  or 
district  board  to  decide  as  to  the  necessity  of 
the  teorks,  and  they  are  not  bound  to  prove  such 
neeestity  to  the  satisfaction  of  the  tribunal  before 
which  they  seek  to  recover  thi  expenses. 

Beg.  V.  Marsham  (65  L.  T.  Bep.  N.  8.  778 ;  (1892) 
1  Q.  B.  371)  disHnguished. 

Decision  of  the  Divisional  Court  (Charles  and 
Wright,  JJ.)  affirmed. 

This  was  a  special  case  stated  by  one  of  the 
police  magistrates  of  the  police-courts  of  the 
metropolis,  at  the  request  of  the  appellant,  who 
Tus  dissatisfied  with  the  magistrate  s  determina- 
tion as  being  erroneous  in  point  of  law  upon  the 
hearing  ot  a  summons  wherein  the  respondents 
were  the  complainants  and  the  appellant  was  the 
defendant. 

Upon  the  hearing  of  the  summons  the  following 
bets  were  either  admitted  or  proved  in  evidence : 

1.  The  respondents  are  the  board  of  works  for 
the  Wandsworth  District.  The  appellant  is  the 
owner  of  a  house  and  land  situate  and  abutting 
npon  a  road  in  Wandswoi-th. 

2.  The  said  road  is  within  the  respondents'  dis- 
trict, and  had  at  the  time  of  the  works  hereafter 
mentioned  been  used  for  more  than  six  months 
for  public  traffic,  and  bad  not  been  repairable  by 
them. 

3.  A  resolution  was  passed  bv  the  respondent 
board  to  ezecnte  certain  works  of  repairs  upon  the 
aaid  road  under  the  powers  given  to  them  by 
sect  3  of  the  Metropolis  Management  Amend- 
ment Act  1890  (53  &  54  Yict.  c.  66),  and  which 
were  deemed  by  them  to  be  necessary. 

4.  In  pursuance  of  the  said  resolution  the  said 
works  were  done  by  the  respondents'  surveyor, 
and  by  an  order  subsequently  made  by  them,  the 
>mn  of  312.  lOs.  7d.  was  apportioned  upon  the 
appellant  in  respect  of  sucn  works,  which  was 
uterwards  reduced  to  262.  Os.  9d. 

5.  On  behalf  of  the  respondents  it  was  con- 
tended that,  under  sect.  3  of  the  Metropolis 
Management  Amendment  Act  1890,  it  was  for 
them  to  decide  whether  any  works  were  necessary  j 
that  they  had  decided  that  the  works  were  neces- 
■UT;  and  that  they  had  done  the  said  works,  and 
had  duly  apportioned  the  expenses  thereof  upon 
the  owners  of  the  houses  and  land  abutting  on 
the  said  road,  and  that  the  appellant  was  liable  to 
pay  the  amount  apportioned  on  him. 

6.  On  behalf  of  the  appellant  it  was  contended 
that  the  question  whetner  any  works  of  repair 
were  necessary  or  not  was  a  question  to  be  decided 
by  the  magistrate,  and  that  part  of  such  works, 
namely,  on  that  portion  of  the  road  bounding  his 
premises,  and  in  respect  of  which  apportionment 
nail  been  made  upon  him,  was  not  in  fact  neces- 
■arv  to  be  done. 

The  learned  magistrate  was  of  opinion  that  it 
was  for  the  respondents  and  not  for  him  to  decide, 
whether  the  works  of  repair  were  necessary  or 


not,  and  he  ordered  the  appellant  to  pay  the 
amount  claimed. 

The  learned  magistrate  left  the  question  as  to 
whether  his  determination  was  right  in  point  of 
law  for  the  dotermination  of  the  High  Court. 
If  it  was,  the  order  would  stand.  If  not,  the 
case  would  be  remitted  back  to  the  magistrate 
to  say  whether  all  or  any  part  of  such  works  of 
repair  in  respect  of  which  the  apportionment  was 
made  upon  the  appellant  was  necessary  or  not,  or 
,to  be  dealt  with  in  such  manner  as  the  court 
might  direct. 

On  the  3rd  Nov.  1893  the  case  was  argued 
before  the  Divisional  Court  (Charles  and  Wnght, 

The  appellant  in  person. — The  question  whether 
any  of  the  works  of  repair  wei-e  necessary  or  not 
was  a  question  to  be  decided  by  the  magistrate,  and 
not  by  the  vestry  or  district  board  of  works.  The 
vestry  or  district  must  prove  that  the  works  are 
necessary  to  a  tribunal  before  which  they  seek  to 
recover  the  expenses.  When  the  Legislature 
intends  to  vest  a  discretion  in  a  vestry  or  ooard  of 
works,  they  do  so  by  words  expressly  committing 
it  to  them,  such  as  "  if  they  snail  deem  it  neces- 
sary." Similar  provisions  are  contained  in  other 
Acts  relating  to  the  metropolis  and  in  the  Public 
Health  Acts.  Under  the  section  in  question  the 
magistrate  alone  has  jurisdiction'  to  inquire  into 
the  fact  of  the  necessity  of  the  works,  or  it  would 
have  been  expressly  provided  that  he  had  not.  In 
sect.  105  of  the  Metropolis  Local  Management  Act 
1866  (18  &  19  Vict.  c.  120)  it  is  expressly  provided 
that,  if  a  "  vestry  or  board  deem  it  necessary  or  expe- 
dient "  that  a  carriageway  should  be  paved,  then 
such  board  or  vestry  shall  pave  it,  but  in  sect.  3 
of  the  present  Act  of  1890  there  is  no  such  provi- 
sion, so  that  where  the  Legislature  means  the 
local  authorities  to  have  such  power  it  says  so. 
He  cited  the  following  cases  : 

Ex  parte  Richards ;  Re  Jones,  33  L.  T.  Rep.  N.  8. 

684;  3  Q.  B.  DiT.  868 ;  47  L.  J.  498,  Q.  B. ; 
Bwanston    r.    The     Twickevham    Local    Board    of 

Health,  40  L.  T.  B>p.  N.  S  208  and  734 ;  48  L.  J . 

623,  Uh. ; 
£x  parte   Whitchurch,  45  L.  T.  Bep.  K.  S.  379 ; 

6  Q.  B.  DiT.  545  ;  50  L.  J.  99.  M.  C.  ; 
Vestry  of  St.  Oilts,  Camberwell.r.  Board  of  Works 

for  Greenwich  District,  19  Q.  B.  Div.  502 ; 
Reg.  V.  Marsham,  65  L.  T.  Bep.  N.  S.  778;   (1892) 

1  Q.  B.  871. 

Earle  for  the  respondent  board. — The  district 
board  of  works  are  the  surveyors  of  highways.  The 
district  board  have  no  power  to  go  before  making 
repairs  to  a  magistrate  and  ask  him  to  decide 
whether  the  proposed  repair  to  any  carriageway 
is  necessary  or  not.  If  the  magistrate  determined 
after  the  repairs  have  been  executed  whether  they 
were  necessary  or  not,  and  if  he  decided  against 
the  board,  no  board  would  venture  to  execute  any 
works,  however  necessary.  The  expenses  for 
repairing  a  carriageway  are  recoverable  under  the 
Act  of  1890,  in  the  same  way  as  the  expenses  are 
recoverable  after  paving  a  new  street  under 
sect.  105  of  the  Metropolis  Local  Management  Act 
1855  (18  &  19  Vict.  c.  120).  In  that  section  there 
is  no  doubt  whatever  as  to  the  powers  of  the 
district  board  to  decide  whether  tne  expense  to 
be  incurred  is  necessary  or  not.  That  section 
says  that  the  street  shall  be  paved  "  if  such 
vestry  or  district  board  deem  it  necessary  or 
expedient  that  the  same  should  be  paved."  It  is 
clear  that  the  Legislature  has  committed    f.he 
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determination  of  the  fact  of  the  proposed  rej>air 
under  both  the  statutes  to  the  pubhc  authoritj, 
i.e.,  the  vestry  or  district  board. 

Cw.  adv.  vult. 

Nov.  10,  1893.  —  Charles,  J.  —  In  this  case 
the  respondents  are  the  Board  of  Works  for 
the  Wandsworth  district;  the  aj)pellant  is  the 
owner  of  a  honse  and  hind  within  that  district 
abutting  on  a  road  called  Avenue-ixiad,  which 
at  the  time  of  the  execution  of  the  works 
hereafter  mentioned,  had  been  used  for  more 
than  six  months  for  public  traffic,  and  had 
not  become  repairable  by  the  respondents.  On 
the  23rd  Marcn  1892  the  respondents  resolved 
to  execute  some  repairs  to  the  road,  under  the 
powers  given  them  by  the  Metropolis  Manage- 
ment Act  1890  (53  &  54  Vict.  c.  66),  s.  3.  The 
repairs  were  deemed  by  them  to  be  necessary. 
The  works  were  done  in  pursuance  of  the  resolu- 
tion, and  the  expenses  were  apportioned  among 
the  adjoining  owners.  On  the  hearing  of  a 
summons  claiming  from  the  appellant  the  amount 
of  his  share  of  the  apportionment,  he  proposed  to 
contest  the  necessity  of  the  repairs,  but  the 
magistrate  was  of  opinion  that  it  was  not  for  him 
to  decide  whether  the  repairs  were  necessary  or 
not,  and  that  he  was  bound  by  the  decision  ot  the 
respondents  upon  the  point.  He  accordingly 
orc&red  the  appellant  to  pay  the  amount.  The 
question  we  now  have  to  determine  is,  whether  his 
ruling  was  correct.  The  section  of  the  statute  is 
as  follows  :  "  Any  vestry  or  district  board  may 
from  time  to  time  execute  any  necessary  works  of 
repaii-s  upon  any  or  any  part  of  any  carriage 
road  witlun  their  parish  or  district  which  shall 
have  been  used  for  not  less  than  six  months  for 
public  traffic,  and  which  may  not  at  the  time  of 
such  repair  have  become  repairable  by  them,  and 
shall  not  by  undertaking  such  repair  prejudice  or 
aSect  the  powers  of  such  vestry  or  district  board  to 
apportion  and  recover  the  expenses  of  paving  such 
road  or  way  if  and  when  the  same  shall  oe  paved  as 
a  new  street  under  the  Metropolis  Management 
Acts."  It  is  then  provided  that  the  expenses  of 
"  such  repairs  "  may  in  the  first  instance  be  paid 
by  the  local  authority  in  the  same  manner  as  the 
expenses  of  repairing  other  streets  repairable  by 
them,  and  afterwards  be  apportioned  and  recovered 
from  the  owners  of  adjoining  lands  "  in  the 
same  maimer"  as  if  such  expenses  were 
expenses  of  paving  such  road  as  a  new 
street  under  the  provisions  of  the  Metropolis 
Management  Acts  relative  thereto,  or  in  a  court 
of  competent  jurisdiction.  Railway  companies 
whose  premises  do  not  directly  communicate  with 
the  road  are,  by  a  proviso,  exempt  from  contribu- 
tion ;  but  in  the  event  of  a  direct  communication 
being  made  by  any  railway  company  with  the 
road  before  the  road  is  taken  over  by  the  local 
authority,  "  a  just  share  of  the  said  expenses  "  is 
to  be  paid  by  such  company.  It  was  urged  on  us 
by  the  appellant  that  the  works  must  appear  to 
the  tribunal  before  which  the  question  is  raised 
to  be  "  necessary  "  ;  that  is  to  say,  in  this  case,  to 
the  magistrate  who  heard  the  summons.  It  is 
obvions  that,  if  this  be  the  true  view,  it  will  render 
it  very  difficiQt,  if  not  impossible,  for  a  local 
authority  to  use  the  powers  conferred  by  the 
section,  for  in  many  cases  this  decision  as  to  the 
necessity  would  certainly  be  challenged  by  adjoin- 
ing landowners,  and  protracted  legislation  might 


ensue.  On  the  other  hand,  it  is  hard  that  a  land- 
owner should  be  bound  to  pay  for  repairs  done 
without  his  consent  on  his  own  private  land, 
which  he  believes  to  be  unnecessary  until  the 
decision  of  a  judicial  tribunal  on  the  question  of 
necessity  has  been  obtained.  At  the  same  time  it 
must  be  remembered  that  the  Legislature  was 
dealing  in  this  section  with  a  public  body, 
charged  with  the  performance  of  important 
public  duties,  and  tnat  there  is  no  manifest 
injustice  or  absurdity  involved  in  holding  that  to 
them  is  committed  an  absolute  discretion  in  the 
matter,  provided,  of  course,  that  they  act  bond 
fide  and  from  no  sinister  and  collateral  motive ; 
and  after  some  hesitation,  and  an  examination 
of  cases  in  which  similar  questions  have  been 
raised  in  other  Acts  of  Parliament,  I  have  come 
to  the  conclusion  that  this  section  does  constitute 
the  local  authority  the  sole  judge  of  the  necessity 
of  repairs.  It  is  true  that  the  words  differ  from 
those  in  18  &  19  Vict.  c.  120,  s.  105,  which 
authorises  the  local  authority  to  do  paving  works 
in  any  case  where  they  may  deem  it  to  be  neces- 
sary or  expedient ;  but  I  do  not  think  that  this 
difference  in  language  is  sufficient  to  justify  the 
contention  of  the  appellant.  The  principle  which 
governs  the  construction  of  such  enactments  was 
thus  stated  by  Lord  Cranworth  in  Stockton  cmd 
DarltTigion  Railway  Company  v.  Broim  (3  L.  T. 
Hep.  N.  S.  131 ;  6  Jur.  N.  S.  1167,  Oh.;  9  H.  of 
L.  Gas.  246,  at  p.  256 ;  and  in  3  L.  T.  Bep. 
p.  134),  where  he  is  dealing  with  the  proper 
interpretation  of  Acts  of  Parliament,  authorising 
railway  companies  to  take  land  "for  the  pur- 
poses of  their  undertaking."  "  I  think  it  dear,*' 
he  says,  "  that  when  the  Legislature  autho- 
rises railway  directors  to  take  for  the  purpose  of 
their  undertaking  any  lands  specially  described  in 
their  Act,  it  constitutes  them  the  sole  judges  as 
to  whether  they  will  or  will  not  take  those  lands, 
provided  only  that  they  take  them  bond-  fide.  This 
IS  the  construction  to  oe  put  on  all  such  legisla- 
tive powers,  whether  the  language  of  the  Act  is 
that  the  company  may  take  so  much  of  the  lands 
as  is  necessary  for  the  undertaking,  or  bo  much  as 
is  required  or  expedient  to  be  taken,  or  simply, 
that  the  company  may  take  lands  for  the  pur- 
poses of  the  undertaking."  This  principle,  it  is 
pointed  out  by  Stirling,  J.  in  Lewis  v.  Weston- 
super-Mare  Board  of  Health  (69  L.  T.  Hep.  N.  S. 
769 ;  40  Oh.  Div.  55 ;  68  L.  J.  39,  Oh.)  may  be  the 
more  readily  applied  where  the  powers  are  vested 
in  a  pubbc  corporation  charged  with  perfor- 
mance of  importfuit  public  duties,  and  acting  for 
the  benefit  of  the  whole  community.  In  the  last- 
mentioned  case  the  court  had  to  construe  the  16th 
section  of  the  Public  Health  Act  1876,  which 
empowers  a  local  authority  to  carry  a  sewer 
through  private  lands  "  if  on  the  report  of  the 
surveyor  it  appears  necessary."  The  learned 
judge  considered  on  these  words  that  the  person 
to  judge  of  the  necessity  was  the  surveyor,  out  he 
adds  (at  5.  772  L.  T.  Rep.) :  "  Even  if  the  words  were 
simply  '  if  it  appears  necessary,'  I  should  be  of 
opinion  that  the  persons  to  judge  of  the  necessity 
were  the  local  authority,  or  competent  persons 
employed  to  advise  them  on  the  question.  In  the 
section  under  discussion  the  words  are  "necessary 
works ;"  but  I  cannot  see  any  substantial  dilferaioe 
between  these  words  and  the  works  which  "appear 
necessary,"  and  the  observation  of  the  learned 
judge  therefore  seems  to  me  to  be  applicable  to  the 
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f  resent  case,  and  to  support  the  conclusion  at  whicli 
have  arrived.      The  appeal  must  be  dismissed 
with  costs. 

Weight,  J. — I  am  of  the  same  opinion,  but  I 
entertain  great  doubt,  for  it  is  not  easy  to  distin- 
guish the  present  case  from  the  case  cited  hy  Mr. 
Stroud,  Beg.  v.  Marsham  (66  L.  T.  Eep.  N.  S. 
778;  (1892)  1  Q.  B.  371),  where  it  was  held 
by  the  Court  of  Appeal  that  the  apportionment 
b;  &  district  board  of  works  of  expenses  incurred 
in  paring  a  new  street  was  not  binding  and  con- 
clusire  for  all  purposes,  and  that,  upon  the  hear- 
ing of  a  summons  to  enforce  payment  of  an 
apportioned  share  of  the  expenses,  evidence  might 
be  given  to  show  that  the  amount  alleged  to  have 
been,  expended  had  not  been  actually  expended, 
or  included  expenses  other  than  paving  expenses. 
It  is  no  doubt,  as  a  question  of  construction,  diffi- 
cult to  see  why  the  magistrate  should  not  be 
bound  to  inquire  into  the  question  whether  the 
works  were  necessary  before  making  an  order  for 
payment  of  the  apportioned  expenses.  The  point 
18  not  raised  as  to  whether  ne  ought  to  have 
inquired  whether  the  works  were  works  of  repair. 
If  it  had  been,  possibly  something  more  might 
have  been  made  of  it  than  can  be  made  of  this 
point  which  has  been  raised.  The  question  for  our 
determination  is,  whether,  assumingthe  works  to  be 
works  of  repair,  the  necessity  of  them  is  for  the  local 
anthoritv  or  for  the  magistrate  to  determine.  In 
considermg  this  question  we  do  not  get  much 
assistance  from  the  rulway  cases,  or  fronr  the 
eases  decided  under  sect.  16  of  the  Public  Health 
Act  1875  (38  &  39  Vict.  c.  55),  because  in  those 
Acts  there  are  provisions  for  making  compensa- 
tion, which  is  not  the  case  here.  We  should 
rather  look  at  the  cases  under  sect.  150  of  the 
Public  Health  Act  1875,  and  trader  the  Metro- 
polis Management  Acts.  Mr.  Stroud's  argument 
IS,  that  in  aU  those  cases  the  local  authority  is 
expressly  ^reu  a  discretion  to  determine  as  to  the 
necessity  of  the  works.  StUl  I  think  we  cannot 
infer,  in  the  present  case,  from  the  use  of  the 
word  "necessary'"  alone,  without  any  express 
words  giving  discretion  to  the  local  authority  to 
determme  what  is  necessary,  that  they  possess  no 
ench  discretion.  From  the  nature  of  tne  case  it 
is  apparent  that  the  question  as  to  the  necessity 
of  the  works  must  be  a  matter  of  opinion,  and  can' 
hardly  be  satisfactorily  determined,  except  by  the 
local  authority  with  reference  to  their  general 
standard  of  repairs  and  their  view  of  the  requii-e- 
ments  of  the  locality.  There  would  be  consider- 
able inconvenience  and  difficulty  in  trying  the 
question  of  the  necessity  judicially.  Surveyors  of 
more  or  less  eminence  would  no  doubt  be  called 
m  both  aides,  and  would  very  probably  differ  in 
opinion,  and  it  would  be  difficult  to  decide  on  the 
conflicting  testimony.  The  most  sensible  view  of 
the  question  is,  that  a  discretion  is  given  to  the 
local  authority  to  determine  as  to  the  necessity  of 
the  works.  I  agree,  therefore,  that  our  judgment 
ought  to  be  for  the  respondents  with  costs. 

From  tliat  decision  Stroud  now  appealed  to  the 
Court  of  Appeal. 

Mattinson  (Jelf,  Q.O.  with  him)  for  the  appel- 
lant— The  magistrate  had  power  to  inquire  into 
the  necessity  of  the  works  of  repair,  and  was 
^rroag  in  holding  that  it  was  for  the  respondents, 
the  fistrict  board,  to  decide  whether  tne  works 
were  necessary  or  not.    If  it  had  been  the  inten- 


tion of  the  Legislature  to  confei"  such  a  power 
upon  vestries  and  district  boards  it  would  have 
been  so  provided  by  express  enactment.  The 
words  of  the  section  are  "  necessary  works,"  not 
works  which  "  they  deem  to  be  necessary."  Where 
the  Legislature  intends  that  the  board's  decision 
shall  he  final  apt  words  are  used,  as  appears  from 
sect.  1  of  63  &  54  Vict.  c.  54,  which  was  passed 
on  the  same  day  as  the  Act  now  under  discussion. 
The  words  there  are  "  shall  deem  it  necessary  or 
expedient " ;  and  similar  provisions  are  contained 
in  the  other  Acts  relating  to  the  Metropolis,  and 
in  the  Public  Health  Acts.  Such  an  arbitrary 
power  on  the  part  of  a  public  body  is  not  to  be 
implied.  To  bring  the  case  within  sect.  3  of  the 
Metropolis  Management  Amendment  Act  1890 
the  bc«u-d  must  show  that  the  expenses  are  neces- 
sary, and  therefore,  before  they  caja  recover,  they 
must  prove  the  necessity  to  the  satisfaction  of  the 
tribunal  which  has  to  decide  as  to  the  liability. 
Thus,  an  apportionment  under  the  Metropolis 
Local  Management  Act  1856  (18  &  19  Vict, 
c.  102),  8.  106,  and  the  Metropolis  Local  Manage- 
ment Act  1862  (25  &  26  Vict.  c.  102),  s.  77,  is  not 
conclusive,  and  a  magistrate  is  bound  to  inquire 
whether  the  total  amount  apportioned  includes 
any  unauthorised  expenses : 

Reg.  T.  Manham,  65  L.  T.  B»p.  N.  S.  778 ;  (1892) 

1  Q.  B.  371. 
The  decision  in  that  case  was  a  decision  of  the 
Court  of  Appeal,  and  I  submit  it  governs  the 
present  case.  So  also,  where  any  dispute  arises 
on  an  apportionment  by  the  sm-veyor  under 
sect.  150  of  the  PubUo  Health  Act  1875  (38  &  39 
Vict.  c.  66),  whatever  be  the  ground  of  it,  such 
dispute  must  be  settled  by  arbitration : 

The  Sandgate  DUtrict  Local  Board  of  Health  v. 

Keene,  66  L.  T.  Bep.  N.  S.  741 ;  (1892)  1  Q.  B. 

881. 

In  the  case  of  a  public  body  charged  with  the 
performance  of  public  duties,  the  word  "neces- 
sary "  means  necessary  for  the  efficient  discharge 
of  the  duty  in  the  way  most  for  the  benefit  of  the 
public : 

Lewis  V.  Weeton-tuper-Uare  Local  Board  of  Health, 
59  L.  T.  Eep.  N.  si  769  J  40  Ch  Div.  55. 
He  referred  also  to 

Ex  parte  Whitchurch.  45  L.  T.  Eep.   N.  S.  879  ; 
6  Q.  B.  Div.  515  ;  50. L.  J.  99.  M.  C. 

Channell,  Q.C.  (J.  C.  Earle  with  him)  for  the 
respondents. — The  cases  cited  have  no  application 
to  the  present  case.  If  the  appellant's  contention 
is  right  it  practically  makes  the  Act  a  nullity. 
The  district  board  could  not,  according  to  his 
view,  go  before  the  magisti-ate  to  recover  the 
expenses  until  after  the  works  were  executed. 
The  result  woidd  be  that  in  every  case  they  would 
have  to  do  the  works  and  run  the  risk  of  after- 
wards having  the  expenses  of  works  disallowed, 
notwithstanding  that  they  bond  fide  believed, 
acting  on  the  advice  of  their  surveyor,  that  the 
works  were  necessary. 

MatUnson  replied. 

LiNDLET,  L.J. — This  case  raises  a  question  of 
some  little  difficulty,  and  it  can  be  shortly  stated. 
The  simple  q^uestion  is,  who  is  to  be  the  judge 
of  the  necessity  of  the  repairs,  to  which  I  will 
allude  presently.  The  language  of  the  Act  of 
Parliament  which  we  have  to  construe  is  to  be 
found  in  the  3rd  section  of  the  53  &  54  Vict.  c.  66, 
which  is  an  Act  to  amend  the  Metropolis  Manage- 
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ment  Act  of  1862.  The  Ist  and  2nd  sections 
show  the  object  generally  of  the  amending  Act. 
Then  the  3rd  section  empowers  any  vestry  or 
district  board  from  time  to  time  to  execute  "  any 
necessary  works  of  repair  "  upon  any  or  any  part 
of  any  carriage-road  within  their  parish  or  dis- 
trict which  shall  have  been  used  for  not  less  than 
six  months  for  public  traffic,  and  which  may  not 
at  the  time  of  suca  repair  have  become  repairable  by 
them,  and  shall  not  by  undertaking  such  repair 

Srejudice  or  affect  the  powers  of  such  vestry  or 
istrict  board  to  apportion  and  recover  the 
expenses  of  paving  such  road  or  way  if  and 
when  the  same  shall  be  paved  as  a  new  street 
imder  power  to  repair  roads  which  had  not  yet 
become  repairable  by  the  local  authority.  Then 
there  were  words  put  in  to  supplement  that 
defect.  Now,  when  we  read  the  legislation  relating 
to  paving,  the  language  of  the  earlier  Acts,  which 
are  amended  by  this,  viz.,  18  &  19  Vict.  c.  120, 
8. 105,  and  25  &  26  Vict,  c  102,  s.  77,  the;f  are 
clear  enough  that  the  judges  of  the  necessity  of 

fiaving  and  so  on  are  to  to  the  local  authority, 
t  is  said  so  in  so  many  words.  Now,  in  this 
section  we  have  under  consideration,  it  is  not  said 
in  so  many  words  who  are  to  be  the  judges  of 
that  necessity ;  but  if  we  look  at  it  as  one  of  the 
group  of  sections,  I  cannot  help  thinking  that  the 
true  construction  of  that  section  is,  that  the  persons 
who  are  to  be  the  judges  of  the  necessity  for 
doing  these  repairs  are  the  same  as  those  who  are 
to  be  the  judges  of  the  necessity  under  the  Metro- 

foUs  Management  Acts.  Sect.  3  of  the  Act  of 
890  further  provides  that  the  expenses  of  and 
incident  to  such  repair  may  in  the  fii-st  instance 
be  paid  by  the  vestry  or  district  board  in  the 
same  manner  as  the  expenses  of  repairing  other 
streets  repairable  by  them,  and  shall  as  soon  as 
may  be  thereafter  be  apportioned  upon  and  reco- 
vered from  the  owners  of  the  hovises  and  land 
bounding  or  abutting  on  such  road  or  part  thereof. 
Then  there  comes  a  proviso  about  railways  which 
I  do  not  think  1  need  refer  to.  As  I  have  already 
said,  the  question  is,  who  is  to  be  the  judge  of  the 
necessitT  of  these  works  of  repair .'  That  is  a 
point  which  is  not  free  from  difficulty.  But  I 
think  the  solution  of  the  difficulty  is  to  be  found 
in  considering  the  object  of  this  section,  and  for 
what  reason  it  was  put  in.  It  is,  in  substance,  an 
addition  to  a  gi-oup  of  sections  relating  to  the 
paving  of  streets.  Under  the  earlier  Acts  there 
was  power  to  pave  streets,  but  not  for  doing 
paving  and  other  works  referred  to  in  the  former 
Acts.  I  can  see  no  reason  for  coming  to  the 
conclusion  that  Parliament  intended  that  there 
should  be  two  different  judges  of  similar 
necessities.  And  I  should  think  it  would  not 
bs  unlikely  that,  if  Parliament  did  intend  to  intro- 
duce such  a  curious  anomaly  or  such  complicated 
machinery,  it  would  have  said  so  in  language  about 
which  there  could  be  no  misunderstanding.  It  is 
urged  in  opposition  to  this  that  Parliament  by 
changing  its  language  did  really  mean  to  change 
the  judges  of  the  necessity ;  and  refei'ence  has 
been  made  to  this  fact  that,  in  the  same  session 
another  Act,  the  Metropolis  Management  Act 
1862  Amendment  Act  1890  (53  &  54  Vict.  c.  54), 
was  passed  repealing  and  amending  the  Act  of 
1862.  There  you  do  find  express  words  showing  who 
are  to  be  the  judges  of  the  necessity.  That  is  true, 
but  I  think  the  history  of  that  is  tolerably  obvious 
quite  apart  from  any  statements  we  have  heard. 


and  to  which  I  do  not  attach  much  importance. 
The  real  history  of  it  is  this,  that  .53  &  54  Vict.  c. 
54  contains  a  repealing  section  and  re-enacts  it  in 
the  words  in  which  it  finds  it,  altering  it  as  it  now 
appears.  It  is  a  repetition  of  the  section  plus 
some  alterations  ;  and  this  entii«ly  new  section  is 
intended  to  be  worked  into  the  previous  section. 
I  cannot  di-aw  therefrom  the  inference  expreasio 
unius  est  exelusio  alterius.  Now,  it  is  said  that 
this  view  is  contrary  to  the  decision  of  this  court 
in  the  case  of  Reg.  v.  Maraham  (ubi  sup.),  which 
relates  to  paving  expenses.  I  do  not  so  consider 
it.  On  the  conti-air,  I  think  it  is  quite  consistent 
with  that  case.  What  that  case  decided  was  that, 
in  order  to  recover  the  expenses  of  repairs,  the 
local  authority  must  show  that  there  were  repairs 
and  that  the  money  was  expended  in  those 
repairs.  But  the  court  in  deciding  that  expressly 
stated  that  the  local  authority  is  to  be  the  judge 
of  that.  It  is  quite  consistent  with  that  case  that 
there  should  be  here  thrown  upon  the  local  autho- 
rity the  burden  of  proof  that  those  repairs  were 
necessary.  The  question  still  remains,  in  whose 
judgment  P  And  my  answer  is,  in  their  judgment. 
The  money  has  been  expended  in  such  repairs.  I 
think  that  not  only  shows  that  this  case  is  not 
concluded  by  the  case  of  Beg.  v.  Marihatn,  {ubi 
sup.),  but  that  the  reasons  I  l^ve  given  appear  to 
give  the  true  solution.  Otherwise  we  should  put 
upon  this  Act  of  Parliament  a  construction  which 
I  think  would  lead  to  the  wildest  confusion,  and  I 
do  not  think  we  ought  to  do  that.  1  think  this 
appeal  must  be  dismissed  with  costs. 

£at,  L.J. — I  have  come  to  the  same  conclusion. 
I  think  the  question  in  this  case  is  one  of  no  easy 
solution,  because  this  appeal  seems  to  me  to  be  an 
attempt  to  carry  the  decision  in  the  case  of  Beg. 
V.  Marsham  (ubi  sup.)  very  much  beyond  what 
that  decision  intended  to  lay  down,  and  beyond 
what  the  learned  judges  who  decided  that  case 
themselves  expressed  as  the  limit  of  their  decision. 
In  that  case  the  section  to  be  construed  was 
sect.  195  of  18  &  19  Vict.  c.  12U,  which  enacts  as 
follows:  "In  case  the  owners  of  the  houses 
forming  the  greater  part  of  any  new  street  laid  out 
or  made,  or  hereafter  to  be  laid  out  or  made, 
which  is  not  paved  to  the  satisfaction  of  the  vestiT 
or  district  IxMird  of  the  parish  or  district  in  which 
such  8ti«et  is  situate,  be  desirous  of  having 
the  same  paved  ...  or  if  such  vestiy 
or  board  deem  it  necessary  or  expedient  that 
the  same  should  be  so  paved,  then  and  in 
either  of  such  cases  such  vestry  or  board 
shall  weU  and  sufficiently  pave  the  same."  Then 
by  the  subsequent  Act  (25  &  26  Vict.  c.  102)  the 
expenses  so  incurred  by  the  vestry  or  board  are  to 
be  apportioned  among  the  owners  of  the  adjoining 
houses,  and  they  are  to  be  compelled  to  pay  their 
proportionate  part.  The  application  in  that  case 
was  to  the  magistrate  to  compel  one  of  the  adjoining 
owners  to  pay  his  proportionate  part,  and  what 
Lord  HalsDiuy,  then  Lord  Chancellor,  said,  in 
giving  judgment,  was  this  (1892)  1  Q.  B.  at  p.  376) : 
"  It  is  clear  that  it  is  part  of  the  duty  of  a  board  of 
works  seeking  to  recover  these  payments  from 
adjacent  owners  to  establish  two  things :  first, 
that  the  subject-matter  in  respect  of  which  money 
is  claimed  is  a  subject-matter  within  the  jurisdic- 
tion, or,  in  plain  terms,  that  it  is  paving  in  respect 
of  which  they  are  seeking  to  recover ;  secondly, 
that  the  expenses  have  been  actually  incurred." 
But  then,  a  little  further  on  in  his  judgment, 
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the  Lord  Chancellor  says :  "  The  board  were  in 
mj  opmion  bound  to  snow  that  these  expenses 
were  paving  expenses  incurred  within  the  statute, 
tfaongli,  if  they  had  once  proved  that  fact,  I  do  not 
is  any  way  say  that  the  magistrate  had  jurisdic- 
tion to  inquire  into  the  propriety  or  extravagance 
of  the   expenditure ;   that  might  be  to  embark 
npon  an  idle  inquiry."    Therefore,  I  take  that 
case  to  have  decided  this,  that,  in  order  to  recover 
the  ap^rtioned  part  from  an  adjoining  house- 
owner,  it  is  necessary  to  show  that  the  paving  had 
been  done.     Of  coui-ae,  it  was  also  necessary  to 
show  that  the  expenses,  the  share  of  which  it  waa 
songht  to  recover,  were  expenses  in  regard  to  that 
paring.    But  it  was  not  necessaiy  to  go  farther, 
and  show  that  the  paving  was  proper    and  not 
extravagant  or  anything  of   that    kind.     That 
meant  that  the  local  board  who  did  the  paving 
were  the  body  to  judge,  and  had  complete  dis- 
cretion vested  in  them  to  judge,  what  was  proper 
to  be  done  in  making  the  pavement.    Now,  there 
are  no  words  in  the  Act  giving  them  that  discre- 
tion in  terms.    But  the  learned  judge  seems  to 
have  inferred  that  it  was  the   intention  of   the 
Legislature  to  vest  a  certain  amount  of  judgment 
or  discretion  in  them  to  the  extent  of  determining 
what  was  proper  paving  to  be  done,  and  that  dis- 
cretion was  left  in  the  board  who  had  to  do  that 
work.    I  have  to  apply  that  decision  to  this  parti- 
cular Act  of  Parliament.     We  are  now  construing 
53  &  54  Vict.  c.  66.    Here  we  have  words  which 
are  somewhat  different.  .  The  words  are,  "Any 
vestry  or  district  board  shall  from  time  to  time 
eiecnte  any  necessary  works  of  repair  upon  any 
or  any  part  of  any_  caniage-road  within  their 
parish  or  district,  which  shaU  have  been  used  for 
not  less  than  six  months  for  public  traffic,"  and 
80  on.    I  quite  agree  that  the  case  of  Beg,  y. 
Manham  'ubi  tup.)   decided   that,    when  these 
expenses  had  been    apportioned,  and   the  local 
board  were  seeking  to  recover  a  proportionate 
part  for  the  work  which  had  been  done  by  them, 
they  would   be    bound   to    show  that   the   re- 
paira  had  been  done  and  certain  moneys    had 
been     expended     in     those     repairs.      Having 
shown    that,    it    seems    to   me  that   the    deci- 
Qon  in  Beg.  v.  Marsham  {ubi  sup.)  is   satisfied. 
The  case  of  Beg.  v.  Marsham  {ubi  sup.)  does  not 
go  on  to  decide— nor  was  it  necessary  for  the 
oeciuon   of   that  case  to  hold — that  the  word 
"necessary"  in    this  Act    which  I   have    just 
refored  to  is  also  a  matter  which  is  to  be  brought 
for  the  decision  of  a  magistrate  when  payment 
of  the  apportioned  part  is  sought  to  be  enforced. 
Then  there  remains  the  question,  what  did  the 
Legislature  mean  by  that  word  "  necessary?"    It 
must  be  necessaiy  in  the  judgment  of  someone. 
Was  it  or  was  it  not  necessary  in  the  judgment  of 
the  board  who  did  the  work  ?    Pritnd  facie  one 
would  think  that  a  public  body  like  a  local  board, 
who  had  authority  vested  in  them  to  repair  high- 
ways which  they  have  not  yet  determined  to  pave, 
must  have  some  discration  vested  in  them.    The 
case  of  Rep.  v.  Marsham  {ubi  sup.)  clearly  shows 
that  the  judges  in  that  case  considei-ed  that  a 
certain  amount  of  discretion  was  to  be  vested  in 
the  board.    And  I  think  it  is  fair  to  say  that  this 
word  "  necessary,"  though  it  is  used  in  the  Act  of 
Parliament  and  without  any  additional  words, 
SBch  as  "  which  they  shall  deem  necessary,"  or 
"which  shall  appear  to  be  necessary,"  may  yet 
be  fairly  construed  to  mean  "  necessary "  in  the 


opinion  of  the  local  board  who  have  to  take  upon 
themselves  to  do  the  work,  pay  for  it  in  the  first 
instance,  and  then  appoition  the  expenses  amongst 
the  householders,  and  then  recover  it  from  them. 
I  agree  with  what  Lindley,  L.J.  says  that  this  is 
reallT  a  condition  to  that  legislative  provision 
which  enables  the  local  board  at  their  own  disci'e- 
tio&  to  pave  a  street  of  this  kind,  and  that  this  is 
a  sort  of  preparatory  work  which  they  are  enabled 
to  do  before  they  teke  a  particular  street  com- 
pletely over  and  pave  it.  It  would  seem  a  veiT 
strange  thing  indeed  if  we  were  to  construe  this 
Act  of  Parliament  as  having  this  peculiar  effect, 
that  the  extent  of  paving  when  they  do  pave  is  to 
be  a  thing  entirely  witnin  the  discretion  of  the 
local  board,  but  that  what  are  "  necessary  "  repairs 
before  the  paving  is  a  matter  which  is  not  to  be 
in  their  discretion.  That  would  make  the  Acts  of 
Parliament  strangely  anomalous.  Notwithstand- 
ing, therefore,  the  criticism  which  has  been  veiy 
fairly  and  very  properly  made  on  this  Act  of 
Parhament  by  comparing  it  with  other  enact- 
ments in  which  express  disci-etion  is  given,  I 
cannot  bring  myself  to  think  that  the  learned 
judges  in  the  court  below  were  wrong  in  their 
decision.  I  do  not  think  that  they  were  wrong  in 
holding  that  such  a  discretion  as  is  involved  in 
the  word  '"  necessary  "  must  be  a  discretion  con- 
fined to  the  local  board,  which  has  to  do  the  work 
of  repairs,  and  not  to  be  exercised  afterwards  by 
the  magistrate  before  whom  the  case  may  be 
brought  a  long  time  after  the  work  has  been  done, 
and  when  proof  that  it  was  necessary  may  be  more 
or  less  difficult  to  adduce.  Certainly  it  would  be 
a  very  expensive  and  troublesome  litigation, 
because,  whenever  a  householder  was  called  upon 
to  pay  a  proportionate  share  of  the  repairs,  he 
would  be  able  to  say  that  they  were  notnecessai^. 
I  think  that  would  be  a  most  inconvenient  con- 
struction of  the  Act  of  Parliament,  and  one  that 
is  not,  to  my  mind,  sanctioned  by  the  case  of  Beg. 
V.  Marsham  {ubi  sup.)  upon  which  reliance  has 
been  placed. 

Smith.  L.J. — ^I  also  think  that  this  appeal  must 
be  dismissed.  The  question  that  this  court  has  to 
decide  is,  what  is  the  true  meaning  of  sect.  3  of  the 
Act  of  1890  (53  &  54  Vict.  c.  66j.  The  section  gives 
power  to  any  vestry  or  district  board  from  time  to 
time  to  execute  anv  necessary  works  of  repair  upon 
any  or  any  part  of  any  carriage-road.  Does  that 
mean  that  a  district  board  may  from  time  to  time 
execute  any  works  of  repair  which  the  board  deem 
necessary ;  or  does  it  mean  that  they  may  from 
time  to  time  execute  any  works  of  repairs  which  a 
magistrate  thereafter  shall  adjudge  to  be  neces- 
saiT?  Those  are  the  two  views  of  the  section 
which  the  respective  parties  have  put  before  us. 
Now,  the  two  ai-guments  whicn  have  been 
addressed  to  us,  and  very  properly  so,  were  these : 
One  by  Mr .  Mattinson  was  as  to  the  inj  ustioe  of  hold- 
ing that  the  section  means  any  works  or  repairs 
wmch  the  board  deem  necessary,  because  an  owner 
of  a  house  or  land  abutting  on  the  road  would 
have  no  opportunity  of  discussing  or  showing  that 
the  works  were  not  necessary  which  were  contem- 
plated or  being  carried  out.  On  the  other  side  an 
argument  has  been  put  before  us  which  was  re- 
ferred to  by  Charles,  J.  in  his  judgment.  Certainly 
that  argument  has  been  answered,  but  I  wish  to 
say  a  word  about  the  other  argument  as  to  its 
bemg  an  injustice  to  a  householder  who  has  a 
house  or  land  abutting  or  opening  on  the  road.  It 
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is  most  remarkable  if  it  is  an  injustice  to  him. 
If  ever  this  road  gets  into  the  category  of 
a  street,  there  cannot  be  a  doubt  that  the 
paving  of  that  can  be  done  if  the  vestry  think  it 
necessary  and  the  lundowner  does  not.  That  is 
perfectly  clear  and  free  from  doubt,  for  it  has 
been  so  decided.  Indeed  it  is  in  the  very  words  of 
the  Act,  so  that  there  is  no  controversy  about  it. 
Then  I  come  to  the  other  Act  which  wa.8  passed 
in  the  year  1890,  viz.,  53  &  54  Vict.  c.  54. 
It  is  quite  clear  that  under  that  Act  the 
footway  running  along  land  can  be  flagged 
by  a.  local  board  without  the  assent  of  the 
landlord  or  his  having  anything  to  sav  in  the 
matter.  Then  I  come  to  the  question  about  the 
carriage-way.  Under  the  Act  of  53  &  54  Vict. 
c.  66,  a  local  board  have  power  to  repair,  and  I 
cannot  see  any  hardship  in  that.  If  flagnng  can 
be  done,  why  should  not  the  other  be  done  by 
them  without  consent  ?  Now  I  want  to  make 
another  remark  about  sect.  3.  At  the  end  of 
sect.  3,  which  we  have  discussed,  it  is  expresslT 
directed  that  the  local  board  in  repairmg  -  aU 
roads  shall  not  derogate  from  their  rights  which 
they  then  possessed  of  apportioning  the  cost  of 
paving  a  road  when  it  became  necessary.  Then  a 
further  portion  of  that  section  says  that  the 
expenses  of  repairing  the  road  shall  be  recovered 
in  the  same  way  as  if  it  had  been  paved.  Taking 
all  those  circumstances  into  consideration,  I  ask 
myself  how  is  this  section  to  be  read  P  It  seems 
to  me  it  must  be  read  pari  passu  with  the  other 
section  which  I  have  already  touched  upon — ^that 
any  vestry  or  district  board  may  from  time  to 
time  ezecnte  any  works  of  repair  which  it  may 
deem  necessaiy.  Now  I  come  to  the  case  of  Reg. 
V.  Mar  sham  (uhi  sup.).  I  think  that  case  does 
not  touch  this  point.  That  case  decides  that, 
when  a  thing  is  to  be  done  by  a  local  authority, 
which  it  mar  deem  necessary,  and  that  local 
authority  seeks  to  get  an  apportionment  f  i-om  the 
frontager,  it  must  prove  that  the  paving  de  facto 
has  been  done,  and  that  the  money  has  been 
expended  on  that  paving,  and  that  the  paving 
was  that  which  the  board  deemed  necessary ;  and 
it  must  be  further  proved  that  the  expenses  have 
been  incurred  upon  that,  and  that  the  apportion- 
ment is  proper.  Now  it  is  proved  here  that  the 
repairs  which  the  local  board  deemed  necessary 
have  been  done,  and  that  the  money  has  been 
spent  on  these  repairs.  Under  those  circum- 
stances my  view  is  that  the  apportionment  is 
recoverable.  On  these  grounds  I  think  that  this 
appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for   the    appellant.    Bexworthy  and 
Stroud. 

Solicitors  for  the  respondents,  W.   W.  Yonng 
and  Son. 


Jan.  23  and  24. 

(Before  Lindlet,  Kat,  and  Smith,  L.JJ.) 

Be  Gasquoine;   Gasquoinev.  Gasqxtoine.  (a) 

APPEAL  FBOH  THE  CRANCEBT  DIVISION. 

Executor — Liability  of,  for  default  of  eo-exeeutor — 
Bonds  placed  under  sole  control  of  defaulting 
executor — "  Necessary  "  act. 

Part    of  tlie    estate   of  a     testator   consisted    of 

(a)  Beported  by  E.  A.  Scratchut.  Eiq.,Barri«ter.«t-L«w. 


American   railway  hands,  of  which   he  was  the 
registered  holder.    The  bonds  were  issued  payable 
to  bearer,  but  the  holder  had  power  to  register 
them,  after  which  they  could   only  be  transferred 
by  entry  in  the  books  of  the  company.     The  owner 
could  nevertheless  unregister  them  so  as  to  make 
them  again  payable  to  bearer. 
The  executors  and  trustees  of  the  testator  were   his 
wife  and  two  stockbrokers,  J.  and  C,  and  the  vodl 
of  the  testator  empowered  J.  and  C.  to  charge  for 
husitiess  done  by  them  as  stockbrokers  for   hit 
estate.  J.  had  been  employed  by  the  testator  in  his 
lifetime  as  his  stockbroker.     The  bonds  not  being 
securities  authorised  as  an  investment  by  the  wiU, 
the    executors    had    to    take     steps    to  convert 
them,  and  for    that  purpose   two  courses    were 
open  to  theni .-  either  to    sell    and    transfer  the 
bonds  as  registered  bonds,  or  to  unregister  them 
and  then  sell.     The  former  course  being  extremely 
umistial,  the  executors  unregistered  the  bonds  and 
placed  them  in  the  hands  of  J.  to  sell.     J.  sold 
them,  and  from  time  to  time  paid  various  sums 
into  a  bank  to  the  account  of  the  testator's  estate. 
But  unthin    eleven  m.onths    after  the   testator's 
death  J.   absconded,  having   m,isappropriated  a 
eoTisiderable  part  of  the  proceeds  of  the  converted 
bonds. 

Held,  that  an  act  was  not  "  unnecessary  "  if  it  u>a* 
done  by  executors  in  the  ordinary  course  of  busi- 
ness in  administering  their  testator's  estate  ;  that 
the  unregistering  the  bonds  and  handing  them  to 
J.  to  sell  were  therefore  net  "  unnecessary ;  "  and 
that  the  co-executors  were  not  liable  for  J.'s  mis- 
appropriation. 

Held  also,  that,  as  J.  was  trusted  by  the  testator, 
and  his  co-executors  had  no  reason  to  suspect 
him,  there  had  been  no  such  delay  in  catling 
upon  J.  for  an  account  as  to  make  them  liable. 

Clough  V.  Bond  (3  My.  &  Cr.  490) ;  and  Barber  t. 
Townsend  (1  Dick.  356)  considered. 

Decision  of  Kekewich,  J.  (69  L.  T.  Rep.  N.  S. 
822)  affirmed. 

RoBEET  Gasijuoine,  by  his  wUl,  dated  the  6th 
Dec.  1889,  appointed  his  wife  Mary  Elizabeth 
Gasquoine  and  George  James  and  George  Croft 
Chamberlain  executors  and  trustees,  and,  after 
bequeathing  certain  pecuniary  and  specific 
legacies,  he  oeqneathed  to  his  trustees  the  stun  of 
8000Z.  upon  trust  to  invest  the  same  and  to  pay 
the  income  thereof  to  his  wife  for  life,  and  after 
her  death  to  divide  the  corpus  among  his  three 
children  in  equal  shares.  He  devised  and  be- 
queathed all  his  real  and  personal  estate  not 
thereby  otherwise  disposed  of,  subject  to  the  pay- 
ment of  his  funeral  and  testamentary  expenses, 
debts,  and  legacies,  to  his  trustees  upon  trust  for 
his  three  children  in  equal  shares,  each  share  to 
vest  at  his  death.  In  tne  event  of  any  child  of 
his  dyine  in  his  lifetime  he  gave  the  share  of  each 
such  child  to  his  or  her  children.  He  declared 
that  it  should  be  lawful  for  his  trustees  from  time 
to  time  to  arrange  with  any  one  or  more  of  his 
children  or  Ki-andchildren  entitled  to  any  share  of 
his  estate  that,  as  regarded  any  specific  part  of 
his  property  for  the  tmie  being  remaining  unsold 
or  not  consisting  of  money,  the  same  instead  of 
being  sold  and  converted  into  money  should  be 
taken  by  such  children  or  grandchildren  in  satis- 
faction or  part  satisfaction  of  their  shares  at  a 
price  to  be  agreed  upon  by  the  trustees  and  the 
person  or  persons  takmgthe  same.  He  empowered 
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liig  trnsteee  to  mvest  in  Government  securi- 
tiee.  Banic  stock,  debentures,  debenture  stock, 
gnaranteed  or  preference  stock  or  shares  of  rail- 
vaj  companies,  real  or  leasehold  secnrities  in 
England  or  Wales,  or  ui)on  corporation  or  dock 
bonds.  He  declared  that  James  and  Chamber- 
lain, or  any  future  trustee  who  might  be  a  stock 
and  share  broker,  should  be  entitled  to  charge  for 
all  business  done  bj  him  in  relation  to  the  estate 
in  the  same  manner  as  he  would  have  been 
entitled  to  charge  the  execntors  and  trustees  for 
the  same  if  he  had  not  been  himself  an  executor 
or  trustee,  but  had  been  employed  by  the  executors 
and  trustees  to  do  such  business  as  their  stock 
and  share  broker. 

The  testator  died  on  the  28th  June  1S90,  and 
bis  will  was  shortly  afterwards  proved  by  all 
three  executors. 

Both  James  and  Chamberlain  were  stock  and 
■hare  brokers,  and  were  friends  of  the  testator. 
James  had  been  employed  by  the  testator  in  his 
lifetime  as  his  stockbroker. 

Among  the  property  left  by  the  testator  at  his 
decease  were  numerous  bonds  of  the  Grand  Trunk 
Jonetion  Railway  Company,  the  Erie  Railway 
(Xnnpany.  and  other  American  railway  com- 
panies. 

The  bonds  of  the  Grand  Trunk  Junction  Bail- 
way  Company  contained  the  following  provi- 
gions: 

TUa  bond  and  all  the  rights  and  benefits  arising 
tiieiaftom  sball  pass  by  delivery,  and  at  the  option  of  the 
holder  thereof  may  be  registered  for  the  time  being  in  the 
company'a  books  at  its  offioe  in  the  City  of  London, 
Engliiid,  each  registry  being  noted  on  the  bond  by  the 
oompany's  transfer  agent  or  officer.  After  snoh  registry 
BO  transfer  shall  be  valid  miless  made  in  the  company's 
books  by  the  person  registered  for  the  time  being  as  the 
•aid  owner  thereof,  which  transfer  shall  also  be  noted  in 
fiitbond. 

After  registration  as  herein  provided,  and  before  the 
eoapoDS  shall  be  detached,  the  holder  may  transfer  this 
bond  in  the  oompany's  books  to  the  bearer,  and  there- 
after it  shall  pass  by  delivery,  bnt  shall  continne  subject 
to  iaooesdve  registrations  and  transfer  to  bearer  as 
sbmaaid  at  the  option  of  each  holder. 

The  bonds  of  the  other  companies  contained 
■imilar  provisions. 

The  London  t^ent  of  the  Erie  Railway  Com- 
May  gave  evidence  to  the  effect  that  he  had  under 
ois  control  the  registration  and  unregistration  of 
bonds  of  that  company.  The  bonds  were  payable 
to  bearer.  If  a  holder  wished  to  register  a  bond, 
he  could  do  so.  If  he  wished  to  register  he  had 
to  eiecute  a  transfer  to  himself  from  bearer,  and 
then  the  registrar  entered  on  the  back  of  the  bond 
tlie  date  of  the  transaction  and  the  name  of  the 
holder.  If  he  then  wished  to  sell  the  bond  he 
might  adopt  either  of  two  courses  :  he  might 
transfer  it  as  a  registered  bond,  in  which  case  it 
would  remain  a  registered  bond,  but  registered  in 
a  new  name  ;  or  he  might  execute  a  transfer  to 
bearer,  in  which  case  tne  registrar  would  mark 
the  bond  ae  payable  to  bearer.  The  witness 
dwosed  that  the  former  course  was  very  unusual, 
and  that  he  did  not  rememl)er  an  instance 
of  its  having  been  taken,  though  he  knew  cases 
of  bonds  registered  in  the  name  of  a  testator 
being  transferred  to  his  executors  as  registered 
holders. 

The  bonds  of  the  other  companies  appeai-ed  to  be 
gorerned  by  the  same  rules. 


On  the  26th  July  1890  James  wrote  thus  to 
Mrs.  Gasquoine : 

Will  yon  kindly  sign  the  inclosed  slip  over  my  signa- 
ture, and  I  shall  be  glad  if  yon  will  post  it  in  the  inclosed 
envelope  to-morrow.  The  slip  is  to  enable  the  company 
to  nnregister  the  bonds  ont  of  Mr.  Gasqnoine's  name  so 
that  we  can  sell  the  bonds.  Everything  is  proceeding 
satisfaatoiily  with  the  estate. 

The  slip  was  as  follows: 

We  hereby  request  yon  to  convert  the  bonds  nnmbered 
as  onder  [number  of  the  bonds]  now  registered  in  the 
books  of  the  company  in  our  names  to  bearer  bonds,  and 
deliver  them  to  Messrs.  Hirst,  Daoiell,  and  Co.,  of 
11,  Copthall-conrt,  E.C. 

Hirst,  Daniell,  and  Co.  were  the  London  agento 
of  James,  who  was  acting  as  stockbroker  in  the 
sale  of  the  bonds. 

The  slip  was  duly  signed  by  the  three  exe- 
cutors, and  other  slips  of  a  similar  character  were 
signed  by  them  at  different  times  down  to  the 
early  part  of  Nov.  1890,  so  that  all  of  them  were 
place   dunder  the  sole  control  of  James. 

The  bonds  were  all  disposed  of  before  the  end 
of  Nov.  1890. 

Down  to  the  early  part  of  that  month  James 
paid  into  the  account  of  the  testator's  estate  sums 
arising  from  sale  of  the  bonds  to  the  amount  of 
more  than  12,0002.  But  he  retained  and  applied 
to  his  own  use  sums  amounting  to  between  8000Z. 
or  9000Z. 

In  April  1891  Chamberlain  applied  to  James 
for  information  about  the  sales,  and  was  told  that 
James  hoped  to  get  the  matter  closed  before  the 
end  of  June  1891. 

In  May  1891  James  absconded.  Up  to  that 
time  be  was  in  good  repute  and  carried  on  u  large 
business  as  a  stockbroker,  but  he  had  for  some  time 
been  in  fact  insolvent. 

This  action  was  brought  by  the  testator's 
children  against  the  trustees  and  executors  seek- 
ing to  make  the  co-trustees  liable  for  the  loss  occa- 
sioned by  James's  defalcations. 

On  the  17th  Nov.  1893  the  action  came  on  for 
trial  before  Kekewich,  J.,  when  his  Lordship 
decided  that  the  co-trustees  were  not  liable  (69 
L.  T.  Rep.  N.  S.  822). 

From  that  decision  the  plaintiffs  now  appealed. 

Renshaw,  Q.C.  and  Yaie  Lee  for  the  appellante. 
—  Whether  the  defendante  are  regarded  as 
executors  or  as  trustees  they  were  guilty  of  negli- 
gence in  allowing  James  to  convert  the  bonds 
into  bonds  to  bearer  in  the  way  they  did.  There 
was  a  safe  way  as  well  as  an  tmsafe  way  of  con- 
verting the  bonds,  and  their  adopting  tne  unsafe 
plan  of  unregistering  the  bonds  was  a  wholly 
unnecessary  act,  by  which  they  placed  the  bonds 
in  the  sole  control  of  James.  Consequently  they 
are  liable  for  his  dealings  with  them : 
Candler  v.  Tillett,  22  Beav.  257. 

[Kat,  L.J. — The  doctrine  there  laid  down  must 
be  qualified  by  introducing  the  word  "imneces- 
sarily,"  as  in  Townseiid  v.  Barber  (1  Dick.  356). 
See  also  Clough  v.  Bond,  3  My.  &  Cr.  490.]  The 
act  here  was  an  unnecessary  act,  as  there  was  a 
safer,  if  not  periiaps  so  convenient,  mode  of  con- 
verting.the  bonds.  It  does  not  appear  that  it  is 
the  practice  to  unregister  bonds  until  they  are 
sold.  The  bonds  ought  not  in  common  prudence  to 
have  been  sent  to  the  broker  until  they  were 
sold.  According  to  Speight  v.  Oaunt  (60  L.  T. 
Rep.  N.  S.  330;  9   App.  Cas.  1)  the  defendante 
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could  have  employed  a  broker  in  the  ordinary 
course  of  business.  The  co-executors  knew  that 
the  bonds  were  in  the  sole  control  of  James  from 
Not.  1890,  and  from  that  time  till  his  absconding 
in  May  1^1  they  did  nothing  more  than  make  an 
occasional  inquiry  how  the  sales  were  going  on. 
It  is  no  answer  to  say  tliat  it  would  have  been  of 
no  use  to  press  James,  as  the  money  had  been 
already  misapplied  before  the  end  of  1890 : 

Mendet  v.  Ouedalla,  2  J.  &  H.  259. 
The  result  of  the  authorities  on  this  subject  is 
con-ectly  stated  in  Lewin  on   Trusts,  8th  edit, 
p.  266. 

Warmington,    Q.C.  and    B.  N.  Arkle,  for  the 
i-espondents,  were  not  called  upon  to  argue. 

LiNDLEY,    L.J. — This   case    is  one    of    those 
unfortunate  cases  in  which  it  is  sought  to  make 
several  executors  and  trustees  answerable  for  a 
fraud  committed  by  one  of  their  number.    His 
co-trustees  have  not  been  guilty  of  any  fraud. 
That  they  were  honest  there  is  no  doubt.  Whether 
they  were  or  were  not  careless  is  another  matter. 
The  court  is  naturally  loth    to  make  innocent 
persons  liable  for    loss  occasioned    by  another. 
The  testator  appointed  three  persons  to  be  exe- 
cutors and  trustees,  namely,  his  widow  and  two 
men  of  business,  stockbrokers.     By  his  will   he 
enables  them  to  charge  for  business  done  by  them 
as   stockbrokers  in  regard  to  his  estate,  which 
shows  that  he  treated  them  as  proper  persons  to 
act  as  such  for  his  estate.    It  is  not  necessary  for 
me  to  read  the  will.    It  is  sufficient  to  say  that  it 
authorised  a  realisation  of  the  estate,  so  that  it 
could  not  be  considered  improper  for  the  exe- 
cutors to  sell  the  bonds  in  question,  which  were 
not  securities  authorised  as  an  investment  by  the 
will.     To    show  that  they   were  persons  entitled 
to  deal  with  the    bonds   they  had  to   send   in 
the  probate  to  the  company's  office.    The  bonds 
were  American  railway  bonds  registered  in  the 
testator's  name  and  payable  "  to  bearer."    There 
are  more  ways  than  one  of  transferrine  securities 
such  as  these.   One  was,  for  the  executors  to  have 
trdjisferred  the  registered  bonds  to  a  purchaser ; 
and  the  other  was,  to  have  made  the  bonds  pay- 
able to  bearer  by  unreeistering  them,  and  then  to 
have  sold  them.     The  course  teken  in  this  parti- 
cular case  was  the  latter  one  I  have  mentioned. 
James,  who  had  been  the  testator's  own  stock- 
broker, wrote  to  Mrs.  Gasquoine  on  the  26th  July 
1890  requesting  her  to  sign  the  inclosed  slip  over 
his  signatui-e.     The  slip  he  said  was  to  enable  the 
company  to  unregister  the  bonds  out  of  Mi\  Gas- 
qnoine's  name  so  that  the  executors  could  sell  the 
bonds.    Mrs.   Grasquoine  accordingly  signed  the 
slip,  and  so   also    did   Chamberlain.     A   similar 
process  was  gone  through  afterwards  in  respect 
to  the  bonds  in  other  companies.    The  result  was, 
that  the  bonds  were  converted  into  bonds  "  to 
beaorer."    How  the  bonds  were  got  out  of  the  safe 
and    turned    into   "bearer"    bonds   is    a   little 
uncertain,  but  that  they  wera  got  out  somehow  is 
evident.    They  were  sent  to  Hirst  and  Co.,  the 
London  agents  of  James.    Hirst  and  Co.  sold 
them  and  remitted  the  money  to  James.    He  has 
misapplied  a  considerable  part  of  it.    It  is  said 
that  the   co-trustees  are  responsible  for  all  the 
misappropriated  bonds,  because  they  placed  the 
bonds  unnecessarily  under  James's  sole  control, 
and  trusted  him  with  the  power  to  misappropriate 
them.    The    whole  question  which  we  have    to 


deteiinine    turns  on  '  what    is    the   meaning  of 
"  unnecessary."    I  take  the  statement  of  the  law 
from  the  case  of   Clough  v.   Bond  (3   My.  &  Cr. 
490),  where  all  the  principal  authorities  are  col- 
lected and  dealt  with,  and  are  also  referred  to  in 
Williams  on  Executors  (9th  edit.  vol.  2,  p.  1709). 
Lord  Cottenham,  in  that  case  (at  p.  49b).  says : 
"  It  will  be  found  to  be  the  result  of  all  the  best 
authorities  upon  the  subject  that,  although   a. 
personal  representative,  acting  strictly  within  the 
line  of  his  duty,  and  exercising  reasonable  care 
and  diligence,  will  not  be  responsible  for  the 
failure  or  depreciation  of  the  fund  in  which  any 
part  of  the  estate  may  be  invested,  or  for  the 
insolvency  or  misconduct  of  any  person  who  may 
have  possessed  it ;  yet,  if  that  line  of  duty  be  not 
strictly  pursued,  and  any  part  of  the  property  be 
invested  by  such  personal  representative  in  funds 
or  upon  securities  not  authorised,  or  be  put  within 
the  control    of  persons    who   ought  not  to    be 
intrusted  with  it,  and  a  loss  be  thereby  eventually 
sustained,   such  personal   representative  will  be 
liable  to  make  it  good,  however  unexpected  the 
result,  however  little  likely  to  arise    from  the 
course  adopted,  and  however  free  such  conduct 
may  have  been  from  any  improper  motive.    Thus, 
if  he  omit  to  sell  property  when  it  ought  to  be 
sold,  and  it  be  afterwards  lost  without  any  fault 
of  his,  he  is  liable  (PhiUips  v.  Phillips,  Freem. 
Ch.   Ca.   11) ;    or  if    he  leave  money  due   upon 
personal  security,  which,  though  good  at  the  tune, 
afterwards  fails:  (Powell  v.  Evans,  5  Ves.  839; 
Tehbs  V.  Carpenter,  1  Madd.  290.)    And  the  case  is 
stronger  if    he  be   himself  the  author   of   the 
improper  investment,  as  upon  personal  security 
or  an  unauthorised  fund.    Thus  he  is  not  liable 
upon  a  proper  investment  in  the  3  per  cents,  for 
loss  occasioned  by  the  fluctuations  of  that  fund 
(Peat  V.  Crane,  2  Dick.  499,  note) ;  but  he  is  for 
the    fluctuations    of   any    unauthorised    fond: 
(Hancom  v.  AUen,  2  Dick.  498;   Howe  v.  Lord 
Dartmouth,  7  Ves.  137,  see  page  150.)    So  when 
the  loss  arises  frnm  the  dishonesty  or  failure  of 
anyone  to  whom  the  possession  of  part  of  the 
estiate    has    been    intrusted.      Necessity,    which 
includes  the  i-egular  course  of  business  in  adminis- 
tering the  property,  will  in  equity  exonerate  the 
personal    representative.     But   if,    without   such 
necessity,  he  be  instrumental  in  giving  to  the 
person  failing  possession  of  any  part  of  the  pro- 
perty he  will  be  liable,  although  the  person  pos- 
sessmg  it  be  a  co-executor  or  co-administiator: 
(Langford  v.  Oascoyne,  11  Ves,  333 ;  Lord  Shh- 
brook  V.  Lord  Hinchinbrook,  11  Ves.  252 ;  16  It). 
477 ;  Underwood  v.  Stevens,  1  Mer.  712 ;  and  see 
Eanbumi  v.  Kirkland,  3  Sim,  265.)"     The  ques- 
tion we  nave  to  ask  ourselves,  taking  that  as  good 
law — and  I  believe  it  is  as  good  law  now  as  it  wM 
in  the  days  of  Lord  Cottemiam — is,  did  these  co- 
executors  convert  these  bonds  into  bonds  "to 
bearer "  in  the  ordinary  course  of  business,  and 
did  they  in  the  ordinary  course  of  business  allow 
James  to  have  sole  conti-ol  over  the  bonds  ?    It 
seems  tome  that  they  did.  So  far  as  I  can  see  there 
was  no  negligence  in  that  part  of  the  transactioa 
It  is  true  that,   if  they  had  been  suspicious  d 
James,  they  might  have  exercised  greater  caution ; 
but  it  does  not  appear  that  there  was  anything  to 
excite  suspicion,  and  it  cannot  be  said  that  toej 
were  not  justified  in  acting  as  they  did,  as  they 
appear  to    have    followed  the  regular  course  m 
'  business  in  administering  the  estate.    But  it  i> 
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ni^that  the  co-executors  were  guilty  of  negli- 
gence in  not  looking  more  closely  into  James's 
proceedings.  But  I  do  not  agree  with  that  con- 
tention. Perhaps,  if  they  had  suspected  him  and 
watched  him  more  closely,  the  loss  might  hare 
Wn  avoided.  Bat  considering  that  James  was 
a  person  trusted  by  the  testator,  and  whom  they 
had,  as  I  hare  already  said,  no  reason  to  suspect, 
and  that  the  whole  of  these  transactions  took 
place  well  within  a  twelvemonth  after  the 
testator's  death,  I  do  not  think  that  they  were 
guilty  of  any  such  negligence  a.8  can  make  them 
liable  for  the  loss.  I  think,  therefore,  that  the  deci- 
sion arrived  at  by  Kekewich,  J.  was  correct,  and 
that  we  cannot  make  these  defendants  responsible 
for  the  frand  of  their  co-executor.  The  appeal 
most  therefore  be  dismissed  with  costs. 

Kat,  L.  J.— I  agree.  The  vrill  in  this  case  is 
ample.  [His  Lordship  read  the  material  portions 
of  it.  and  continued :]  At  the  death  of  the 
testator  part  of  his  property  consisted  of  securities 
which  were  not  authorised  by  the  terms  of  the 
will  What  was  the  duty  of  the  executors  in  such 
a  ease  ?  Their  duty  was  clear.  Within  one  year 
of  the  testator's  death  they  should  have  paid  the 
testator's  debts,  set  apart  tixe  sum  of  80002.  which 
most  have  been  invested  in  authorised  securities, 
and  finally  handed  over  the  residue  to  the 
residuary  legatees.  Until  all  this  was  done  their 
duties  as  executors  were  not  fully  discharged.  I 
think  accordingly  that  the  learned  judge  in  the 
court  below  was  wrong  in  treating  these  persons 
as  trustees  i-ather  than  as  executors.  What,  then, 
is  the  law  as  to  the  liability  of  executors  for  the 
default  of  a  co-executor  in  whose  sole  power  they 
have  placed  assets  .''  It  is  stated  by  Lord 
Cottenham  in  the  passage  in  Clough  v.  Bond  {ubi 
nip.)  read  in  the  judgment  of  Lindley,  L.J. 
Besidej  that  case  I  would  refer  to  the  case  of 
Toumtend  v.  Barber  (1  Dick.  356),  where  the 
general  mle  is  stated  by  Sir  Thomas  Clarke,  M.B. 
flms :  "  Where  one  executor  receives  the  whole  or 
port  of  his  testator's  estate,  and  pays  it  over 
Tolontarily  and  unnecessarily  to  his  co-executor, 
and  the  same  is  embezzled ;  if  embezzled  or  lost  he 
who  so  paid  it  over  is  answerable."  Obsei-ve  that 
the  emphatic  words  there  are  "voluntarily  and 
nnnecessarily."  Lord  Romilly,  in  Candler  v. 
tiliett  (22  Beav.  257),  states  the  rule  thus  (p.  263) : 
"If  one  executor  does  any  act  which  enables  bis 
«>-execntor  to  obtain  sole  possession  of  money 
belonging  to  the  testator's  estate  which  but  for 
that  act  he  could  not  have  obtained  possession  of, 
and  this  money  is  afterwards  misapplied,  the 
execntor  who  thus  enabled  his  co-executor  to  obtain 
possession  of  the  money  is  liable  to  make  good 
the  loss."  There  is  no  exception  to  be  taken  to 
tliat  statement  of  the  rule  if  you  introduce  the 
word  "  unnecessarily."  The  co-trustees  are  liable 
if  the  act  is  an  unnecessary  one,  but  the  act  must 
be  lumecessary.  In  the  present  case  it  is  impor- 
tant to  observe  that  two  of  the  executors  were 
>t«ckbrokeTB,  and  that  the  will  contains  a  clause 
aiabling  an  executor  and  trustee  who  is  a  stock- 
broker to  charge  for  stockbroking  business  done 
by  him  for  the  estate  as  if  he  were  not  an  executor 
ot  trustee.  This  shows  that  the  testator  contem- 
plated their  acting  as  stockbrokers  in  respect  of 
bis  estate.  So  far,  therefore,  there  was  nothing 
*rong  in  allowing  a  stockbroker  who  was  one  of 
the  trustees  to  have  the  possession  of  these  bonds 
for  the  purpose  of  converting  them  into  money. 


It  might  be  the  best  course  for  raising  the  80002., 
and  might  be  the  course  most  beneficial  for  the 
residuary  legatees,  that  these  foreign  bonds  should 
be  realised.  What  was  done  was  this :  The  bonds 
were  registered  in  the  name  of  the  testator.  The 
trustees  might  have  taken  one  of  two  courses. 
They  might  have  sold  and  ti-ansfeiTed  the  bonds 
as  registered  bonds;  or  they  might  have  con- 
verted them  into  unregistered  bonds  payable  to 
bearer,  and  then  have  sold  them.  What  they  did 
was  to  unregister  the  bonds  and  turn  them  into 
bonds  "  to  bearer."  That  latter  course  is  so  much 
the  more  usual  course  that  the  registrar  of  one  of 
the  railway  companies  who  gave  evidence  says 
that  he  has  never  met  with  an  instance  in  which 
the  other  course  had  been  taken.  Here  comes  in 
the  meaning  of  the  word  "  necessaiy."  As  to  what 
is  "necessary"  or  " unnecessai^,"  I&adimClouah 
V.  Bond  (ubi  sup.)  the  follovmng  passage  in  the 
judgment  of  Lord  Cottenham,  that  if  an  act  is  one 
which  is  required  by  the  regular  course  of  business 
it  is  not  an  unnecessary  act.  The  same  principle 
is  stated  in  Speight  v.  Gaunt  (50  L.  T.  Rep.  N.  S. 
330;  9  App.  Cas.  1),  where  it  was  held  that  a 
trustee  was  justified  in  employing  a  broker  if  he 
followed  the  usual  and  regular  course  of  business 
adopted  by  ordinary  prudent  men.  I  therefore 
come  to  the  conclusion,  after  careful  consideration, 
that  these  executors — and  I  prefer  to  treat  them 
as  executors  rather  than  as  trustees — in  acting  in 
the  way  they  did,  in  putting  the  conversion  of 
these  lionds  into  the  hands  of  James  as  stock- 
broker, were  not  hcting  in  an  unnecessary  way 
within  the  meaning  of  the  rules  as  to  unnecessary 
acts,  and  oxjnsequently  I  consider  they  are  not 
liable  for  James's  misapplication  of  the  proceeds. 
But  then  it  is  said  that  still  the  co-executors 
ought  to  be  held  liable  because  they  allowed 
James  to  retain  the  money  too  long  a  time  with- 
out calling  him  to  account,  and  that  they  ought 
to  have  looked  into  the  case  more  sharply,  for  if 
they  had  they  would  have  found  that  James  was 
not  acting  rightly,  and  that,  although  Chamber- 
lain made  some  inquiries,  he  was  too  readily 
satisfied  with  the  answer  given  him  by  James.  In 
the  first  place,  I  cannot  see  that  the  co-executors 
were  guilty  of  any  unreasonable  delay,  because 
James  was  selling  the  bonds  from  time  to  time, 
and  from  time  to  time  he  paid  money  into  the 
bank  to  the  account  of  the  executors,  so  that 
there  was  no  reason  to  suspect  him  or  to  suppose 
that  he  was  dealing  in  any  other  way  with  the 
bonds  which  remained  unsold.  It  would  be 
pressing  the  rule  against  executors  very  harshly 
indeed  if  we  said  otherwise.  I  think,  therefore, 
that  it  was  not  unreasonable  for  Chamberlain  to 
be  satisfied  with  James's  answer.  A  year  had 
not  expired,  for  James  became  bankrupt  and 
absconded  within  a  year  of  the  testator's  death. 
Up  to  that  time  there  was  no  reason  for 
suspecting  him.  It  was  then  discovered  that  he 
had  misappropriated  the  bonds.  I  do  not  think 
that  under  these  circumstances  it  would  be  fair 
treatment  of  honest  trustees  to  make  them  liable 
in  a  case  like  the  present.  I  think  the  appeal 
fails,  and  must  be  dismissed  with  costs. 
Smith,  L.J. — I  entirely  agree,  and  have  nothing 

Appeal  diimiased. 

Solicitors  for  the  appellants,  Flux,  Leadbitter, 
and  Paterson,  agents  for  Thomas  Drake,  Hudders- 
field. 
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Solicitors  for  the  respondenta,  Pritehard, 
Bnglefield,  and  Co.,  agents  lor  Arthur  8.  MaOier, 
LiTerpool. 


Wedmesday,  Nov.  29, 1893. 

(Before  Lindlet,  Smith,  and  Dayby,  L.JJ.) 

Cox  V.  Cox.  (a) 

APPEAL   FBOM   THE  DIVOBCE   DIVISION. 

Divorce  —  FUadinga  —  Wife't  answer  —  UncZue 
familiariliee  dUeged  against  petitionei — Motion 
to  strikeout — Befusal — Matrimonial  Causes 
Actl857,  s.  31. 

A    hrishand   petitioned    for  a   divorce   upon    the 

Cund  of  his  wife's  adultery.  The  wife,  in 
answer,  denied  the  adultery,  pleaded  con- 
donation, and  alleged  as  follows  :  "  Thai  in  and 
since  the  year  1887  the  petitioner  has  paid 
marked  attention  to  an  unmarried  lady  with 
whom  the  petitioner  and  the  respondent  were 
acquainted,  and  when  the  respondent  has  remon- 
strated with  him  he  has  tola  her  that  he  wotild 
not  and  could  not  give  up  his  intima.ey  with  the 
said  lady,  and  he  has  invited  the  said  tctdyto  his 
house,  and  corresponded  vnth  her  notxaithstanding 
the  respondent's  repeated  objections  and  remon- 
strances, and  has  made  her  presents,  and  that 
he  has  cAsented  himself  from,  the  respondent's 
society  in  order  to  enjoy  the  society  of  the  said 
lady;  and  has  frequently  told  the  respondent  that 
he  has  been  fascinated  by  the  said  lady,  and  that 
he  toould  have  run  away  with  her  if  she  had  con- 
sented ;  that  in  and  since  the  year  1890,  the 
petitioner  ha*  paid  marked  attention  to  another 
lady,  and  has  refused  to  give  up  his  intima/ry 
with,  her,  notwithstanding  the  respondent's 
objections  amd  remonstrances,  and  that  he  has 
been  auilty  of  acts  of  undue  familiarity  with  the 
said  lady ;"  and  that  the  petitioner,  by  such  wilful 
neglect  and  misconduct,  had  conduced  to  the 
adultery  {if  any)  of  the  respondent.  The  follow- 
ing particulars  were  subsequently  filed  in  respect 
of  the  statements  :  "  The  nam,e  of  the  unmarried 
lady  was  Miss  A.,  and  the  flirtation  extended 
from  the  year  1887  to  the  filing  of  the  petition. 
The  name  of  the  unmarried  lady  was  miss  B., 
and  the  flirtation  attended  from  the  12th  Nov. 
1892  to  the  filing  of  the  petition ;  and  the 
act  of  familiarity  spoken  of,  the  petiti<mer 
putting  his  arm  round  her  waist,  and  she 
sitting  on  his  knee  at  ...  in  the  month  of 
Dec.  1892,  and  his  arm  round  her  waist  on  the 
2nd  Jan." 

Held,  that,  if  the  facts  alleged  were  proved,  it 
was  not  inMossible  that  the  judge  might  came 
to  the  conclusion  thai  the  husband  had  by  his 
neglect  conduced  to  the  wife's  adultery,  and 
therefore  tJie  Court  would  not  order  them  to  be 
struck  out. 

Decision  of  the  President  {Sir  F.  H.  Jeune) 
affirmed. 

In  this  case  the  husband  petitioned  for  a  divorce. 
The  wife  denied  the  adultery  charged  against  her, 
alleged  condonation  of  the  adultery  (if  any),  and 
fnTtber  pleaded,  in  addition  to  several  counter- 
charges of  adultery  which  she  made  against  her 
husband, 

8.  That  in  and  einoe  the  year  1887  the  petitioner  baa 

(a)  Beported  by  H.  Dvklet  Urazebrook  and  W.  C.  BI8B,  Esqra., 
Barrlsten-kt-Law. 


paid  marked  attention  to  an  nnnurried  lady  with  whon 
the  petitioner  and  the  reepondent  were  aoqaainted,  and 
when  the  respondent  ba*  remonitrated  with  him,  he  bu 
told  her  that  he  would  not  and  oonld  not  ^re  up  Ua 
intimacy  with  the  said  lady,  and  h*  hae  invited  the  lud 
lady  to  his  hoaae  and  oozreBponded  with  her,  notwitb- 
standing  the  respondent's  repeated  objectiona  and 
remonstranoef,  and  has  made  her  presents,  and  that  be 
has  absented  himself  from  the  respondent's  society  in 
order  to  enjoy  the  rooiety  of  the  said  lady,  and  be  ft*- 
qnently  told  uie  respondent  that  be  has  been  fasoinated 
by  the  said  lady,  and  that  he  woold  have  ran  away  with 
her  if  she  had  oonsented. 

4.  That  in  and  sinoe  the  year  J890  the  petitioner  has 
paid  marked  attention  to  another  lady,  and  has  refnaed 
to  give  np  his  intimacy  with  her,  notwithstanriing  the 
respondent's  objeotions  and  remonstranoes,  and  that  be 
has  been  gnilty  of  aots  of  ondne  familiarity  with  the 
said  lady. 

5.  That  the  petitioner,  by  his  wilfol  neglrot  and  mia- 
oondnct,  as  set  forth  in  paragraphs  3  and  4  of  tbia 
answer,  has  oondnced  to  the  adultery  (if  any)  of  the 
lespondent 

Particulars  of  paragraphs  3  and  4  respectively 
were  given,  aa  follows  : — 

The  name  of  the  nnmarried  lady  was  Miss  A.,  andtiie 
flirtatioD  extended  f'om  the  year  1887  to  the  filing  of 
the  petition. 

The  name  of  the  nnmarried  lady  was  Hiss  B.,  and  the 
flirtation  extruded  from  the  12th  Nov.  1892  to  the  filing 
of  the  petition,  and  the  act  of  familiarity  spoken  to 
consisted  of  the  petitioner  patting  his  arm  ronnd  hat 
waist,  and  she  sitting  on  his  knre,  at  ...  in  the 
month  of  Oeo  1892,  and  his  arm  roand  her  waist  on  the 
2nd  Jan. 

The  registrar  struck  out  the  paragr&phg.  but, 
upon  appeal  to  the  judge  in  chambers,  they  were 
ordered  to  be  restored. 

On  the  13th  Nov.  1893  the  petitioner  moved 
before  the  Preside  ut  by  way  of  appeal  from  the 
order  made  in  chambers. 

Sir  E.  Clarke,  Q.C.  and  Kisch,  for  the  petitioner, 
moved  the  court. 

Lockwood,  Q.C.  and  Seairle  for  the  reepondoit. 

The  Fbesident. — I  find  great  difficulty  in 
striking  out  these  paragraphs,  though  I  quite 
agree  that  they  do  not  constitute  a  strong  charge. 
All  the  allegations  they  contain  are  matters  of 
discretion,  but  unless  I  can  say,  as  I  am  asked  to 
do,  that  they  are  so  immaterial  or  frivolous  that 
they  could  not,  if  proved,  constitute,  under  the 
Divorce  Act,  a  ground  for  the  exercise  of  my  dis- 
cretion, I  ought  not  to  strike  them  out  at  thia 
stage  of  the  proceedings.  I  agree  with  the  sug- 
gestion that  the  misconduct  mentioned  in  the 
statute  must  be  misconduct  of  a  matrimonial  kind 
— misconduct  that  conduces  in  some  way  to  the 
adultery  of  the  wife,  and  which  induces  it  directiy. 
It  is  not  sufficient  that  the  adultery  may  be  the 
indirect  outcome  of  it,  as  in  the  case  of  Cunning- 
ton  V.  Cunnington  (1  Sw.  &  Tr.  476).  Agreeing,  ae 
I  do,  with  that  suggestion,  can  I  accept  the 
hypothesis  that  no  marital  misconduct  of  the 
husband,  short  of  adultery,  can  conduce  to  the 
adultery  of  the  wife?  It  appears  to  me  to  be 
impossible  to  say  that  the  misconduct  specified  in 
these  paragraphs,  if  true,  cannot  possibly  have 
conduced  to  the  respondent's  adultery.  It  was 
conceded  that,  if  a  husband  were  to  show  indecent 
bo<^s  and  photographs  to  his  wife,  that  might 
constitute  such  misconduct.  Indecent  familiarities 
with  another  woman,  mentioned  by  the  husband 
himself  to  his  wife,  must  have  at  least  as  great  an 
effect  upon  her  as  showing  her  indecent  books 
and    photographs.      Can    one  sav   that    undne 
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familiaritieB  of  anvkind  with  another  woman  may 
not  BO  conduce  ?  Whether  they  do  so,  or  not,  must 
depend  on  a  vast  variety  of  circumstances.  It  is 
impoesible  for  me  to  say  that  no  such  misconduct 
coold,  in  law,  possibly  conduce  to  the  adultery  of 
the  wife.  The  matter  may  be  put  upon  another 
ground.  The  Act  clearly  provides  that  wilful 
n^ect  conducing  to  adultery  may  bar  relief. 
"WDat  is  wilful  neglect  P  If  it  should  be  shown 
that  the  husband,  without  leaving  the  house,  and 
while  still  living  under  the  same  roof  with  his 
wife,  leaves  his  wife  to  herself  and  neglects  her 
society  for  that  of  another  woman,  I  am  not  at  all 
gtue  that  that  would  not  be  wilful  neglect  within 
the  meaning  of  the  statute.  In  Duplany  v. 
Duplany  (6^  L.  T.  Rep.  N.  S.  267  ;  (18^2)  P.  63) 
I  held  that,  under  all  the  circumstances  of 
that  case,  tiie  conduct  of  the  wife  did  not 
condnoe  to  the  adultery  of  the  husband.  But 
there  were  a  number  of  circumstances  before  me 
in  that  case.  I  do  not  say  what  the  result  may  be 
here.  That  will  depend  on  the  circumstances  of 
this  case,  when  the  whole  of  the  evidence  has  been 
laid  before  the  court.  But  I  cannot  bring  myself 
to  gay  that  the  statements  contained  m  uiese 
pacaeraphs  are  either  so  clearly  wrong  in  law,  or 
sofnvofous,  that  they  ought  toDe  struck  out.  I 
therefore  uphold  the  order  which  I  made  in 
chambers,  restoring  these  paragraphs,  and  I 
dismiss  this  appeal,  with  costs. 
From  this  decision  the  petitioner  appealed. 
Sir  Edteard  Clarke,  Q.C.  and  Kiseh  for  the 
appellant. — The  facts  alleged  are  immaterial  and 
fnvoloas,  and  at  the  most  amoimt  to  a  charge  of 
flirtation.  If  proved  they  do  not  amount  to  such 
"  wilful  neglect  or  misconduct  as  has  conduced  to 
the  adultery  "  sufficient  to  justify  the  court  under 
Beet  31  of  the  Matrimonial  Causes  Act  1857  in 
refusing  to  grant  the  divorce.  The  misconduct 
there  rSerred  to  must  be  misconduct  of  a  matri- 
monial character  which  directly  conduced  to  the 
adultery.  The  refusal  to  give  up  the  friendship 
of  a  particular  woman  is  not  sufficient.  There  is 
no  all^ation  that  any  acts  of  undue  familiarity 
were  known  to  the  wife  before  her  misconduct. 
The  allegations  do  not  amount  to  desertion  or 
viUnl  neglect.  If  this  decision  is  affirmed,  every 
nilty  wife  will  make  similar  vague  allegations. 
They  ought  to  be  struck  out  as  being  oppressive 
to  the  la^es  mentioned.  They  are  vague  allega- 
tions against  various  unmarried  ladies,  whose 
names  are  introduced  into  the  pleadings,  and  if 
piored  they  amount  to  nothing.  If  their  names 
are  not  on  the  record  they  would  not  be  mentioned 
by  counsel  unless  there  were  some  good  reason. 
They  are  not  charged  with  misconduct,  and  can- 
not intervene.  The  cases  show  that  only  such 
*iUnl  n^lect  is  sufficient  as  puts  the  wife  in  such 
a  position  that  it  is  probable  or  natural  that  she 
ahonld  misconduct  herself  : 

Cunntnj^ton  v.  Cunntn«ton,  1  Sw.  it  Tr.  475; 
fiaylM  T.  BaylU,  16  L.  T.   Bep.  N.  S.  613 ;  L.  Bep. 

IP.  &D.885; 
Bamt  v.  Sartut,  17  L  T.  Bep.  N.  S.  268;  L.  Bep. 

IP.  AD.  905; 
Dtring  v.  Dtring,  19  L.  T.  Bep.  N.  S.  46  ;  L.  Bep. 

1  P.  &  D.  531 ; 
St.  Paul  V.  St.  Paul.  21  L.  T.  Bep.  N.  8. 108  ;  L. 

Bqi.  1  F.  A  D.  739 ; 
Duplany  v.   Duplany,  66  L.  T.  Bep.   N.   8.  267; 

(1892)  P.  53. 

Lodcumod,  Q.C.  and  Searle,  for  the  respondent, 
were  sot  called  on. 


LiNSLBT,  L.J. — This  is  an  application  to  strike 
out  certain  paragraphs  from  a  wife's  defence,  and 
from  the  particulars  given  at  the  instigation  or 
request  of  the  husband,  and  the  question  is 
whether  we  can  go,  or  ought  to  go  to  the  length  of 
ordering  the  passages  to  be  summarily  struck 
out.  Now,  the  question  is  a  curious  one,  because 
sect.  31  of  the  Matrimonial  Causes  Act  1857  not 
only  states  certain  grounds  of  defence  to  petitions 
for  divorce,  but  it  states  that,  although  there  may 
be  no  defence,  circumstances  may  exist  which,  in 
the  discretion  of  the  judge  who  tries  the  case,  may 
induce  him  not  to  ^rant  a  divorce.  Therefore 
we  have  not  to  consider  ordinary  pleadings  with 
which  we  are  all  familiar,  both  at  common  law 
and  equity,  pleading  facts  which  do  not  admit 
questions  of  degree  or  discretion ;  but  we  have  to 
consider  a  case  in  which  degree  is  everything,  and 
in  which  the  discretion  turns  upon  the  degree, 
and  we  are  asked  to  strike  out  passages  wnich 
state  in  a  concise  form  that  which  the  wife  alleges 
against  her  husband.  In  proof  of  these  very 
concise  statements  evidence  may  be  given  clothing 
the  skeleton  with  flesh  and  blood,  and  produce  a 
picture  which  may  justify  a  judge  in  declining  to 
grant  relief.  If  that  is  so,  it  is  impossible  to  say 
that  we  ought  to  strike  them  out.  To  do  that 
now  would  DC,  to  my  mind,  to  adjudicate  the 
case  upon  a  wrong  standard.  It  would  be  to 
adjudicate  upon  a  Question  of  degree,  not  upon 
the  facts  proved,  out  upon  the  short  concise 
statement  of  them.  I  think  it  would  be  wrong ; 
and  without  expressing  any  further  opinion  upon 
the  case  I  think  that  the  view  of  the  learned 
President  was  right,  who  said  in  effect :  "  I  shall 
not  strike  these  paragraphs  out.  Let  me  see  the 
picture  complete,  then  I  will  exercise  my  discre- 
tion."   I  think  that  was  quite  right. 

Smith,  L.J. — ^As  to  these  three  paragraphs  in 
this  defence,  if  we  could  see  that  in  no  conceivable 
view  they  could  serve  any  purpose,  then  I  should 
agree  they  ought  to  be  struck  out.  But  I  have 
read  and  re-read  the  paxagraphs,  and  I  cannot 
bring  myself  to  that  conclusion.  I  agree  with  the 
law  stated  by  Sir  Edward  Clarke  and  with  the 
authoritaes  he  produced,  beginning  with  Cunning- 
ton  V.  Cunnington,  and  finishing  up  with  the  case 
before  Lord  Penzance  which  I  will  caU  attention 
to  in  a  moment.  I  take  it  to  be  settled  that 
wilful  neglect  which  has  conduced  to  the 
adultery  is  neglect  towards  the  other  party 
which  has  conduced  to  the  adultery.  That 
is  the  meaning  of  Cunnington  v.  Cunnington, 
which  was  a  case  in  which  a  man  involuntarily 
got  ten  years'  penal  servitude,  which  was  said  to 
have  conduced  to  the  adultery,  but  it  was  held 
that  would  not  do.  Without  referring  to  the 
intermediate  cases,  I  will  simply  refer  to  the 
judgment  of  Lord  Penzance  in  St.  Paul  v. 
St.  Paul,  in  which  case,  in  my  judgment,  he  lays 
down  the  law  very  concisely :  "  Further  it  is  only 
fair  to  the  wife  herself  to  permit  her  to  come  to 
the  court  and  say,  '  Notwithstanding  that  I  have 
sinned,  my  sins  really  have  been  brought  about, 
or  very  much  helped  forward,  by  the  carelessness, 
neglect,  and  indifference  of  my  husband.'  That 
is  a  matter  which  clearly  ought  to  be  taken  into 
consideration  in  favour  even  of  a  guilty  wife." 
Further  on  he  lays  it  down  that  wilful  neglect  or 
default  must  mean  wilful  neglect  or  default  con- 
ducing to  the  adultery.  I  ask  myself  on  i-eading 
these  paragraphs,  "  Is  there  no  case  which  can  be 
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made  of  neglect  bj  the  husband  of  the  vife  which 
conduced  or  might  have  conduced  to  the 
adultery  ?"  I  cannot  say  "  No."  Mr.  Eisch  has 
tried  to  fritter  it  away,  and  talked  as  if  this  was 
only  a  flii-tation,  and  that  a  statement  made  by 
a  husband  to  a  wife  that  he  would  run  awav  with 
a  lady  is  made  in  the  nature  of  a  joke.  I  do  not 
read  this  paragraph  in  such  light.  It  begins  : 
"  That  in  and  since  the  year  1887,"  and  when  I 
add  that  to  the  particulars  it  must  read,  "  In  and 
since  the  year  1887  down  to  the  date  of  the  peti- 
tion," which  was  the  13th  Jan.  1893,  that  is  five  or 
six  years,  "  the  petitioner  has  paid  marked  atten- 
tion to  an  unmarried  lady  with  whom  the  peti- 
tioner and  the  respondent  were  acquainted,  and 
when  the  I'espondent  has  remonstrated  with  him 
he  has  told  her  that  he  would  not  and  could  not 
give  up  his  intimacy  with  the  said  lady,  and  he 
has  invited  the  said  lady  to  his  house  and  corre- 
sponded with  her,  notwithstanding  the  respon- 
dent's repeated  objections  and  remonstrances,  and 
has  made  her  presents,  and  that  he  has  absented 
himself" — I  read  that  as  meaning  during  that 
period — "  from  the  respondent's  society  in  order 
to  enjoy  the  society  of  the  said  lady ;  and  he  fre- 
quently told  the  respondent  that  he  was  fascinated 
by  the  said  lady,  and  that  he  would  have  run 
away  with  her  if  she  had  consented."  Now,  I  ask 
myself,  if  all  these  facts  are  proved,  and  if  this 
skeleton,  as  Lindley,  L.J.  called  it,  were  filled  up 
with  flesh  and  blood,  is  it  absolutely  impossible 
that  those  facts  could  have  conduced  to  the 
adultery  P  I  do  not  say  whether  they  might  or  not, 
but  it  seems  to  me  it  is  a  case  which  the  respon- 
dent is  entitled  to  make  against  the  petitioner.  It 
may  come  to  nothing,  for  all  I  know,  but  it  ought 
not  to  be  struck  out  at  this  period  of  the  inquiry. 

Davet,  L.J. — I  agree. 

Solicitors  for  the  petitioner,  Oreenwood  and 
Oreenwood. 

Solicitors  for  the  respondent,  Wontner  and 
Bong. 


Dec.  7, 8,  9,  and  19. 1893. 

(Before  Lindley,  Smith,  and  Datey,  L.JJ.) 

Mabtin  v.  Price,  (o) 

appeal  fbom  the  chanckby  divisioit. 

Light — Future  injury — Injundiofn  or  damages — 
Jurisdiction — Lord  Cairns'  Act  (21  &  22  Viet, 
c.  27),  8.  2. 

The  plaintiff,  a  lessee  with  about  thirty  years  of  hia 
term  unexpired,  brought  an  action  to  restrain  the 
defendant  from  interfering  with  his  ancient 
lights  by  rebuilding  a  hoitse  higher  than  the 
house  whidt  he  held  pulled  down,  and  he  also 
claimed  damages.  The  judge  found  that  the 
plaintiff  had  sustained,  and  when  the  intended 
ouHdirig  was  completed  would  further  sustain, 
material  injury  entitling  him  to  substantiai 
damages,  but  refused  to  grant  the  injunction  and 
awarded  damages  only. 

Held,  that  the  plainti^s  legal  right  and  its  in- 
fringement, and  threatened  further  infringe- 
ment to  a  material  extent  being  established,  and 
there  being  no  circumstances  on  which  he  ought 
to  be  deprived  of  his  prim&  facie  right,  he  was 
entitled  to  an  injunction  restraining  the  defen- 
dant from  continuing  to  build  higher  than  the 

(a)  Heported  by  W.  C.  Bisa,  Eaq.,  Barrister-at-Law. 


old  building,  and  to  an  inquiry  as  to  the  damages 

sustained   by  reason  of   the    building   already 

erected  beyond  that  height. 
Decision  of  Keketoich,  J.  (69  L.  T.  Rep.  N.  8.  712) 

reversed. 
Whether    the    court    has  jurisdiction    to    atcard 

damages  by  way  of  compensation  for  an  injury 

not    yet    committed    but    only    threatened     and 

intended,  quaere. 
This  was  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  Kekewich,  J.  (reported  69  L.  T.  Rep. 
N.  S.  712)  refusing  an  injunction  but  awarding 
damages  instead  in  respect  of  injury  to  ancient 
lights. 

The  facts  as  stated  by  Lindley,  L.J.  were  as 
follows :  The  plaintiff  is  the  lessee  of  a  house 
in  Temple-street,  Birmingham.  His  lease  will 
expire  thirty  yeara  hence  or  thereabouts.  He  does 
not  occupy  the  house  himself,  but  has  sublet  it  to 
various  persons.  Fart  is  an  hotel  held  on  a  sub- 
lease which  will  expire  in  1901.  Part  is  let  to  an 
auction  and  estate  agent  on  a  lease  which  wiU 
expire  in  Dec.  1894.  Other  parts  are  let  to  other 
people  from  year  to  year.  Some  of  the  windows 
m  the  plaintiff's  house  are  ancient  lights.  Temple- 
street  runs  north  and  south  and  is  from  35ft.  to 
37ft.  wide.  Opposite  to  the  plaintiff's  house,  which 
has  a  considerable  frontage,  was  a  large  house 
having  a  frontage  of  77ft.  and  an  elevation  of 
37ft.  or  thereabouts  above  the  level  of  the  street. 
This  house  was  the  property  of  the  plaintiff's 
lessor,  and  was  let  to  the  defendant  and  was 
puUed  down  by  him.  He  proposed  to  erect  in  its 
place  a  handsome  building  some  25ft.  higher  than 
before,  and  when  the  writ  was  issued  part  of  the 
front  wall  of  the  new  building  having  a  frontage 
of  27ft.  had  been  erected  to  a  height  of  24ift. 
higher  than  the  old  building,  but  no  other  part  of 
the  new  building  had  been  carried  up  higher  than 
37ft. 

On  the  10th  Oct.  1893  the  plaintiff  commenced 
this  action  for  an  injunction  to  restrain  the  defen- 
dant from  building  higher  than  the  old  house,  and 
to  compel  him  to  pull  down  so  much  as  was  higher 
already.  The  writ  also  claimed  damages.  An 
interim  injunction  was  granted  on  the  llth  Oct, 
and  a  motion  for  an  injunction  was  made  on  the 
27th,  and  the  hearing  of  it  was  treated  by  consent 
as  the  trial  of  the  action.  Evidence  was  taken  by 
the  learned  judge,  and  on  the  18th  Nov.  1893  be 

gave  judgment  for  the  plaintiff  for  1201.  for 
quidated  damages  and  compensation  for  actual 
and  possible  interference  with  the  ancient  lights  of 
the  plaintiff  according  to  the  present  bmlding 
plans  of  the  defendant,  and  he  ordered  the  defen- 
dant to  pay  the  costs. 
From  this  decision  the  plaintiff  appealed. 
Warmington,  Q.C.  and  Renshaw,  Q.C.  for  the 
appellant. — The  judge  found  that  the  interference 
with  the  plaintiff's  ancient  lights  was  already  sub- 
stantial, and  would  be  greater  when  the  intended 
buildings  were  completed.  Therefore,  in  the 
absence  of  any  equity  against  him,  he  is  entitled 
to  a  mandatory  injunction,  and  the  judge  had  no 
jurisdiction  to  refuse  it  and  give  damages  in  lieu 
thereof : 

Yates  T.  Jack,  11  L.  T.  Bep.  N.  8.  151 ;  L.  Bep.  1 

Ch.  App.  2»5  ; 
Scott  V.  Pape,  54  L.  T.  Rep.  N.  S.  399 ;  31  Ch.  Div. 

.'S54; 
Aynsley  v.  Olover,  81  L.  T.  Eep.  N.  S.  219 ;  L.  B-p. 

18  £q.  544 ; 
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Krtkl  T.  BurreH.  40  L.  T.  Hep.  N.  8.  687 ;  11  Ch. 

DiT.  146 : 
Boi-lfli  T.  Ba««8.  L.  Bep.  20  Eq  494: 
Moore  T.  Hall,  88  L.  T.  Rep.  N.  8.  419  ;  3  Q.  B.  Div. 

178. 

The  amount  of  damages  given  bj  Kekewich,  J.  is 
substantial,  and  befoi-e  Lord  Cairns'  Act  was 
^ssed  an  injunction  would  have  been  granted. 
That  Act  must  be  considered  with  reference  to  the 
difficnlty  it  was  passed  to  meet,  namely,  that  if  the 
Court  of  Chancery  did  not  consider  that  a  plain- 
tiff was  entitled  to  an  injunction,  it  could  onlj 
dismiss  his  bill,  and  leave  nim  to  obtain  damages 
in  a  common  law  court.  It  was  not  intended  to  take 
away  any  right  which  a  plaintiff  had,  but  tQ  extend 
the  jurisdiction  of  the  Court  of  Chanoerr.  In 
Smith  T.  Smith  (32  L.  T.  Rep.  N.  S.  787 ;  L.  Bep. 
20  Eq.  500)  Jessel,  M.B.  said  the  discretion  ^ven 
by  that  Act  to  substitute  damages  for  an  injunc- 
tion "must  be  a  judicial  discretion,  exercised 
according  to  something  like  a  settled  rule."  Lord 
Cairns'  Act  has  no  reference  to  anticipated  injury, 
and  Kekewich.  J.  had  no  jurisdiction  to  award 
damages  in  lien  of  an  injunction  and  direct  an 
inquiry  as  to  the  damage  which  would  be  caused 
by  the  building  of  that  part  of  the  house  which  it 
was  intended  to  build  higher  than  the  old  house : 

Dreyfiu  r.  Perurian  Ovano  Company,  6i  L.  T.  Rep. 
K.  8.  518;  43  Ch.  DiT.  316. 

In  Lady  Stanley  of  Alderley  v.  Earl  of  Shrewsbury 
(32  L.  -r.  Rep.  N.  S.  248 ;  L.  Rep.  19  Eq.  616)  and 
National  Provincial  Plate  Glass  Insurance  Com- 
uny  T.  Prudential  Assurance  Company  (37  L.  T. 
pJT.  S.  91 ;  6  Ch.  Div.  757)  damages  were  given 
in  place  of  an  injunction  in  consequence  of  the  con- 
dnct  of  the  plaintiff.  Here  no  objection  can  be 
taken  to  anything  the  plaintiff  has  done  or 
omitted  to  do.  In  City  of  London  Brewery  Com- 
pany V.  Tennant  (29  L.  T.  Bep.  N,  S.  755  ;  L.  Bep. 
9  Ch.  App.  212)  the  plaintiffs  failed  to  make  out 
that  they  had  suffered  any  substantial  damage. 
The  case  of  Holland  v.  Worley  (50  L.  T.  Bep. 
N.  S.  526;  26  Ch.  Div.  578)  has  never  been  fol- 
lowed, and  cannot  be  reconciled  with  the  practice 
of  the  court.  It  was  not  followed  by  Bacon,  V.C. 
in  Greenwood  v.  Homsey  (55  L.  T.  Bep.  N.  S.  135 ; 
33  Ch.  Div.  471),  and  was  explained  by  Keke- 
wich, J.  in  Dicker  v.  Popham,  Radford,  and  Co. 
(63  L.  T.  Bep.  N.  8.  379).  In  National  Telephone 
Company  v.  Baker  (68  L.  T.  Bep.  N.  S.  283; 
1189.3)  2  Oh.  186)  Kekewich,  J.  said  (1893)  2  Oh. 
196),  referring  to  Holland  v.  Worley  :  "  That  case 
has  not  commanded  the  approbation  of  the  pro- 
fession." Therefore  the  plaintiff  is  entitled  to 
an  injunction  protecting  his  ancient  lights  in 
the  state  in  which  they  were  at  the  date  of  the 
writ  But  at  any  rate  there  ought  to  be  an 
inqmiy  as  to  the  damages.  There  was  not  suffi- 
cient evidence  on  the  subject  before  Kekewich,  J., 
and  the  plaintiff  is  entitled  to  more  than  he 
awarded.    They  also  referred  to 

Qoodion  T.  Richardson,  30  L.  T.  Eep.  N.  8.  142 ; 

L.  Bfp.  9  Ch.  App.  221,  225 ; 
8ayer$  v.  CoUyer,  51  L.  T.  Eep.  N.   8.  723 ;  28  Ch. 

Div  103: 
Dent  y.  Action  Mart  Company,  14  L.  T.  Bep.  N.  8. 

827;  L.  Bep.  2  Eq.  238. 

[Davet,  L.J.  referred  to  Rochdale  Canal  Com- 
pany T.  King.  2  Sim.  N.  S.  78.] 

Jelf,  Q.C.  and  Ingpen  for  the  defendant. — The 
matter  was  one  for  the  judicial  discretion  of  the 
jndge  in  the  court  below.     After  hearing  the 


evidence,  he  exercised  his  discretion  by  giving 
damages  instead  of  an  injunction,  and  this  court 
will  not  interfere.  There  was  plenty  of  evideno* 
or  which  he  could  form  an  opinion.  If  this  de- 
fendant were  prevented  from  completing  the 
building,  the  value  of  that  part  which  has  been 
built  would  be  seriously  lessened.  In  National 
Provincial  Plate  Glass  Insurance  Company  v. 
Prudential  Assurance  Company  {ubi  sup.),  on  the 
interlocutory  application  for  an  injunction,  Jessel, 
M.B.  said  :  "  In  the  first  place,  there  was  an  abso- 
lute power  given  to  the  court  by  21  &  22  Vict.  c.  27, 
8.  2,  in  all  cases  in  which  the  Court  of  Chancery 
has  jurisdiction  to  entertain  an  application  for 
an  injunction  against  the  commission  or  con- 
tinuance of  any  wrongful  act,  to  award  damages 
to  or  in  substitution  for  such  injunction."  And 
at  the  trial  Fry,  J.  awarded  damages  in  lieu  of 
the  injunction,  and  his  reasons  for  doing  so  apply 
to  this  case.  In  Smith  v.  Smith  {ubi  sup.)  an 
injunction  was  granted,  but  the  principles  on 
which  the  court  will  act  are  stated,  and  show  that 
in  this  case  damages  were  correctly  given  in  lieu 
of  an  injunction.  There  is  no  injury  here  which 
cannot  be  fully  and  properly  compensated  by 
damages.  The  words  of  Lord  Cairns'  Act  ai« 
(juite  general ;  it  provides  that  in  "  all  cases  "  the 
judge  may  give  damages  in  lieu  of  an  injunction- 
This  was  done  in  Holland  v.  Worley  (ubi  sup.),  and 
also  in  Lady  Stanley  of  Alderley  v.  Earl  of 
Shrewsbury  (ubi  sup.). 

Renshaw  in  reply. — In  Laterenee  v.  Horton  (62 
L.  T.  Bep.  N.  S.  7&)  a  mandatory  injunction  was 
granted,  although  the  building  was  completed. 
In  Aynsley  v.  Glover  (ubi  sup.)  Jessel,  M.B. 
referred  to  a  case  in  which  ne  had  granted 
damages  instead  of  an  injunction,  although  the 
injury  was  sufficient  perhaps  to  maintain  an 
injunction,  but  was  very  trifling,  comparing  it 
jwith  the  injury  which  would  be  inflicted  on  the 
defendant  by  an  injunction ;  and  in  his  judgment 
in  Dicker  v.  Popham,  Radford,  and  Co.  (ubi  sup.), 
Kekewich,  J.  said  that  was  a  case  of  Batt  v.  The 
Earl  of  Derby,  and  that  the  defendante  (the  Pea- 
body  trustees)  had  already  erected  the  building 
complained  of,  which  was  a  very  large  one,  and 
the  plaintiff  was  the  owner  of  a  small  public- 
house,  in  which  the  light  of  two  rooms  wan  inter- 


fered with. 


Cur.  adv.  vuit. 


Dec.  19. — ^LiNDLET,  L.J.  delivered  the  judgment 
of  the  court,  and  after  stating  the  facte  set  out 
above,  continued  as  follows : — The  plaintiff  has 
appealed  on  the  ground  that  he  is  entitled  to  an 
injunction,  and  that  the  learned  judge  had  na 
jurisdiction  to  award  damages  in  heu  of  an 
injunction  in  respect  to  that  part  of  the  house 
which  was  not  yet  higher  than  the  old  building 
which  the  defendant  had  pulled  down.  The 
plaintiff  also  complains  that  the  learned  judge 
had  no  sufficient  mateiials  for  estimating  the 
amount  of  damages,  no  evidence  having  been 
adduced  by  him  on  that  point,  he  wanting  an 
injunction  and  not  damages.  The  defendant  has 
given  no  cross-notice  of  appeal,  but  he  has  con- 
tended that  the  learned  judge  had  jurisdiction  to  do 
what  he  did ;  that  whether  an  injunction  should  be 
granted  or  damages  awarded  was  a  matter  for  the 
discretion  of  the  judge,  and  that,  even  if  an  appeal 
from  the  exercise  of  such  discretion  will  lie,  there 
are  no  grounds  which  will  justify  the  Court  of 
Appeal  m  interfering  with  ito  exercise  in  this  p?  r- 
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ticular  case.  The  defendant,  moreover,  contended 
that  the  interference  with  the  plaintiff's  lights  was 
and  would  be  so  small  that  the  damages  awarded 
were  extremelr  liberal,  if  not  extravagant.  The 
question  whether  the  court  has  jurisdiction  to 
award  damages  by  way  of  compensation  for  an 
injury  not  yet  committed,  but  only  threatened 
and  intended,  is  bv  no  means  free  from  diffi- 
culty. On  the  one  hand,  this  court,  in  Dreyfus  v. 
Peruvian  Ouano  Company  (ubi  sup.),  expressed  a 
clear  opinion  against  the  existence  of  such  juris- 
diction. On  the  other  hand,  it  has  been  very 
commonly  assumed,  and  there  are  several  obser- 
vations by  eminent  judges  favouring  the  view, 
that  there  is  such  a  jurisdiction ;  and  in  Holland 
V.  Worley  {ubi  sup.)  the  late  Pearson,  J.  did  award 
damages  in  lieu  of  an  injunction  which,  if  granted, 
would  have  been  simply  preventive  and  in  no 
sense  mandatory.  The  question  is  one  of  very 
great  importance,  but  we  do  not  think  it  right  to 
Keep  the  parties  waiting  while  we  make  up  our 
minds  upon  it.  If  there  is  no  such  jurisdiction 
the  order  appealed  from  will  be  wrong.  But, 
assuming  the  jurisdiction  to  exist,  we  are  of 
opinion,  upon  the  facts  of  this  case,  that  the  plain- 
tiff was  entitled  to  an  injunction  to  restrain  the 
defendant  from  continuing  to  build  higher  than 
the  old  house  to  the  detriment  of  the  plaintiff. 
The  learned  judge  found  as  facts  that  some  of  the 
plaintifTs  lights  were  ancient,  and  they  were 
already  obstructed  to  a  substantial  extent,  and 
would  be  stUl  further  obstructed.  He  found  the 
plaintiff  had  sustained,  and  would  sustain, 
material  injury  entitling  him  to  substantial 
damages.  We  see  no  reason  to  differ  from  him 
on  these  matters  of  fact.  The  plaintifPs  legal 
right  and  its  infringement  already  and  threatened 
fuiHher  infringement  to  a  material  extent  being 
thus  established,  the  plaintiff  is  entitled  to  an 
injunction  according  to  the  ordinary  principles  on 
which  the  court  is  in  the  habit  of  acting  in  these 
cases.  There  might,  of  course,  be  circumstances 
depriving  the  plaintiff  of  this  prima  facie  right, 
but  we  can  discover  none  in  this  case.  The  order 
appealed  trovx,  therefore,  must  be  discharged  so 
far  as  it  awards  damages  only  to  the  plaintiff,  and 
in  lieu  thereof  the  oi&t  will  be  for  an  injunction 
in  the  ordinary  form  to  restrain  the  defendant 
from  continuing  to  build  higher  than  the  old 
building  above  the  level  of  the  street  to  the  injury 
of  the  plaintiff,  and  an  inquiry  as  to  the  damages 
already  sustained  by  the  plaintiff  by  reason  of  tiie 
building  already  erected  bevond  that  height ;  the 
inquiry  to  be  conducted  before  an  official  referee. 
There  will  be  an  order  on  the  defendant  to  pay 
the  damages  so  found,  but  the  costs  of  the  inquiry 
will  be  reserved  in  order  that  they  may  be  dealt 
with  by  the  judge.  The  plaintiff  having  succeeded 
in  his  appeal,  the  defendant  must  pay  the  costs  of 
the  app^. 

Solicitors  :  Sharpe,  Parker,  and  Co.,  agents  for 
Ryland.Martineau,  and  Co.,  Birmingham ;  Burton, 
Yeates,  and  Hart,  agents  for  Edge  and  Ellison, 
Birmingham. 


Nov.  3,  4,  Dec.  6  and  11, 1893. 

(Before  Lindlet,  Smith,  and  Davet,  hJJ.) 

Be  Bbidqek;  Bsohpton  Hospital  fob  Coh- 

STJMPTioN  V.  Lbwis.  (a) 

APPEAL  FBOM  THE  CHANCERT  DIVISION. 
Wm — Construction — CHft  of  such  part  of  residue 
"as  may  by  law  be  given  for  charitable  pur- 
poses " — Alteration  of  law — Will  made  before 
passing  of  Act — Death  of  testator  after  pasting 
of  Act  —  Mortmain  and  Charitable  Uses  Ad 
1891  (54  *  55  Vict.  c.  73),  s.  9. 
B.,  by  toiU  dated  the  29th  June  1891,  gave  ail  hit 
residuary  estate  to  trustees  upon  trust  to  pay  the 
income  to  his  wife  for  life,  and  after  her  dea& 
to  pay  such  part  of  his  residuary  trust  estate  a» 
might  bylaw  be  given  for  charitable  purposes  to 
the  B.  Mospital,  and  as  to  the  remainder  upon 
tnist  for  W.  absolutely.  The  Mortmain  and 
CharUdble  Uses  Act  18»1  was  passed  on  the  5tk 
Aug.  1891.  The  testator  died  on  the  2(Hh  Feb. 
1892. 
Held,  that  the  Act  of  1891  applied ;  and,  in  the 
absence  of  any  indication  in  the  toiU  of  ait 
intention  to  the  contrary,  the  hospital  u>as  erUided 
to  aU  the  residue  which  the  testator  had  power 
to  give  to  it  by  virtue  of  that  Act. 
Decision  of  NoHh,  J.  (67  X.  T.  Sep.  N.  8.  549) 

affirmed. 
Walter  Bridoer,  by  his  will  dated  the  29th 
June  1891,  after  certain  specific  and  pecuniary 
legacies,  gave  all  his  residuary  real  and  personid 
estate  to  Alfred  Hees  Lewis  and  his  wife  Anne 
Bridger,  upon  trust  to  sell  and  convert  the  same, 
and  out  of  the  proceeds  to  pay  his  funeral  and 
testamentary  expenses,  debts,  and  legacies,  and 
to  invest  the  residue  and  stand  possessed  thereof, 
in  trust  to  pay  the  income  to  his  wife  for  life,  and 
after  her  decease, 

In  tmst  to  pay  auch  part  of  my  said  reddoaiy  tmit 
estate,  whioh  may  by  law  be  given  for  charitable  par- 
posea,  onto  the  Brompton  Hospital  for  Consninptioii ; 
and  as  to  the  rest  and  lemainder  of  the  said  reaidnaiy 
tmst  estate,  npon  trust  for  my  wife's  nieoe  Elizabeth 
Williams,  spinster,  absolutely. 

The  testator  died  on  the  20th  Feb.  1892.  His 
estate  consisted  of  a  number  of  freehold  and 
leasehold  houses,  1502.  secured  upon  mortgage, 
and  a  little  over  4002.  pure  personal  estate. 

On  the  5th  Aug.  1891  the  Mortmain  and  Chari- 
table Uses  Act  1891  received  the  Hoyal  assent. 
It  contains  the  following  sections : 

Seat,  5.  land  may  be  assured  by  will  to  or  for  ths 
benefit  of  any  charitable  ose,  but  except  as  hereinafter 
provided,  snoh  land  shall,  notwithstanding  anyUiing  in 
the  will  contained  to  the  contrary,  be  sold  in  one  year 
from  the  death  of  the  teatator,  or  such  extended  period 
as  may  be  determined  by  the  High  Court  or  any  judge 
thereof  sitting  at  chambers,  or  by  the  Charity  Commis- 
sioners. 

Sect  9.  This  Act  shall  only  apply  to  the  will  of  a 
testator  dying  after  the  passing  of  this  Act. 

The  will  contained  a  power  for  the  trustees  to 
postpone  the  sale  of  the  real  and  leasehold  estate 
for  such  time  as  they  should  think  fit.  An  origi- 
nating simimons  was  taken  out  by  the  president 
and  governors  of  the  Brompton  Hospital,  to 
which  the  trustees  of  the  will  and  Miss  Williams 
were  defendants,  for  the  determination  of  the 
question  whethei-  the  hospital  was  entitled  to  the 

(•)  Reported  bv  W.  C.  Bias,  Esq.,  Barrietsr-at-Law. 
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•wboh  of  the  testator's  residuary  estate  subject  to 
the  life  interest  of  his  -widot? ;  or  whether  the 
defendant  Elizabeth  Williams  was  entitled  to  any 
and  what  part  of  it. 

The  summons  was  heard  by  North,  J.,  who  held 
(67  L.  T.  Rep.  N.  S.  549),  that  the  Mortmain  and 
Charitable  Uses  Act  1891  applied,  and  that  the 
hospital  was  entitled  to  the  wnole  of  the  residue. 

From  this  decision  Miss  Williams  appealed. 

8.  EM,  Q.C.  and  H.  Terrell  for  the  appellant. 
—If  the  Mortmain  and  Charitable  Uses  Act  1891 
had  not  been  passed  the  hospital  could  only  have 
taken  the  testator's  pure  personalty.  If  that  Act 
applies  to  this  will,  the  hospital  will  take  all  the 
lesidne  and  Miss  Williams  will  take  nothing. 
That  cannot  have  been  the  testator's  intention,  or 
he  would  not  have  given  her  the  residue  of  his 
estate.  His  real  intention  was  to  give  his 
pore  personalty  to  the  hospital  and  the  residue  to 
Miss  Williams.  Whether  she  takes  anything  or 
not  depends  on  the  proper  construction  of  the 
nillj  and  for  the  purposes  of  construction  it  must 
he  ptesomed  that  this  wiU  was  framed  with  refe- 
rence to  the  Mortmain  and  Charitable  Uses  Act 
1888,  which  was  in  force  when  it  was  made.  The 
Act  of  1891  cannot  have  a  retrospective  effect  so  as 
to  alter  the  construction  which  ought  to  be  put 
npoB  the  words  of  a  will  made  before  it  was 
pused: 

Jonet  V.  Ogle,  27  L.  T.  Bep.  N.  S.  367 ;  L.  Bep.  8 

Ch.  App.  192 ; 
BeMarcK;  Mander  v.  Harris,  51  L.  T.  Bep.  N.  S. 

380;  27  Ch.  Div.  166. 

A  wOl  is  not  to  be  construed  in  all  respects  as  if 
written  on  the  day  of  the  testator's  death.  The 
principle  on  which  sect.  24  of  the  Wills  Act 
(1  Tict  c.  26)  is  to  be  applied  appears  from 

fie  Portal  and  Lamb,  53  L.  T.  Bep.  N.  8.  650 ;  30 
Ch.  Div.  50. 

Sir  Arthur  WaUm,  Q.O.  and  J.  T.  Prior  for  the 
hospital. — The  intention  of  the  testator  was  to 
give  all  he  oonld  to  the  hospital,  and  he  only  gave 
the  rendae  to  Miss  Williams  because  he  was 
apprehensive  that  some  part  of  his  estate  could 
iiot  be  given  to  charities.  The  gift  to  the  hospital 
i«  not  limited  by  the  word  "  now,"  nor  is  there 
anr  reference  to  the  law  as  it  then  stood,  and  the 
will  mast  be  construed  according  to  the  law  at 
the  death  of  the  testator,  and  wSl  pass  any  pro- 
perty which  comes  within  the  gift  at  that  date : 

Be  Portal  and  Lamb  (ubi  sup.) ; 

Lady  Langdale  v.  Briggi,  8  De  G.  M.  &  Q.  391, 

435; 
BothamleyT.   Sheraon,  33  L.  T.  Bep.  N.  S.  150; 

L.  Bep.  20  Eq.  304. 

Ingle  Joyce  for  the  trustees  of  the  will. 
Saa,Q.C.  in  reply.  Cur.  adv.  vuU. 

Dee.  11.— LiNDLKT,  L.J.  (after  stating  the  pro- 
''uions  of  the  will  and  the  facts  and  referring  to 
«ect8. 5  and  9  of  the  Act  of  1891)  said  :— Sect.  24  of 
the  Wills  Act  of  1837  requires  that  every  will 
shall  be  construed,  with  reference  to  the  property 
^^onprised  in  it,  to  speak  and  take  efPect  as  if  it 
iad  been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will.  This  section  has  been  the 
fio]ect  of  many  decisions,  and  from  it  and  them 
't  maj  be  taken  as  now  settled  that,  if  a  wiU 
^ootMBs  a  description  of  any  kind  of  property, 


such  a  description  must  be  held  to  include  and 
apply  to  whatever  property  the  testator  has  at  his 
death  which  answers  the  description,  unless  a 
contrary  intention  appears  by  the  will.  In  Be 
Portal  and  Lamb  (ubi  eup.)  the  descinption  in  the 
specific  devise  did  not  apply  to  the  after-acquired 
property  without  stretching  t)ie  words  of  the 
specific  devise  and  defeating  the  intention  of  the 
testator.  But,  as  pointed  out  in  that  case,  if  a  tes- 
tator devises  or  bequeaths  all  his  pi-operty  in  a  par- 
ticular county,  or  all  his  consols  to  A.,  and  the  rest 
of  his  estate  to  B.,  A.  will  take  whatever  property 
in  the  county  named  or  whatever  consols  the 
testator  has  at  his  death,  and  will  not  be  confined 
to  the  property  or  consols  which  the  testator  had 
when  he  made  his  will.  This  section,  however, 
does  not  by  itself  quite  cover  this  case,  for, 
although  it  enables  a  testator  to  dispose  of  pro- 
perty which  he  has  not  got  when  he  makes  his 
will,  the  section  does  not  of  itself  enlarge  his 
power  of  disposing  of  what  he  then  has.  This 
power,  however,  is,  I  think,  conferred  by  sect.  9 
of  the  Mortmain  and  Charitable  Uses  Act  1891. 
That  section  is  so  worded  as  to  show  that  the 
Legislature  intended  that  the  Act  should  applv  to 
wills  made  before  its  date,  provided  they  came  into 
operation  afterwards.  Combining  this  section 
with  sect.  24  of  the  Wills  Act,  the  result  appeai-s 
to  me  to  be  that,  if  a  testator  devises  or  bequeaths 
to  a  charity  all  the  property  which  he  can  by  law 
so  devise  or  bequeath,  the  charity  will  take  what- 
ever property  answers  this  description  at  the 
testator's  death,  and  not  only  that  which  answered 
the  description  when  he  made  his  will.  Such  a 
devise  or  bequest  would,  I  apprehend,  clearly 
include  property  which  a  testator  acquired  a  right 
to  dispose  of  under  a  general  power  conferred  upon 
him  after  he  had  made  his  will.  An  extension, 
whether  by  a  statute  or  otherwise,  of  a  testator's 
power  of  disposition  in  the  Interval  between  the 
making  of  his  will  and  of  his  death  does  not  alter 
the  meaning  of  his  language,  although  such  exten- 
sion wiU  necessarily  enlarge  the  legal  effect  of 
that  language  by  making  it  apply  to  more  objects 
than  it  previously  would  have  applied  to.  TfaiB  is 
quite  consistent  with  Jonea  v.  OgU  (ubi  »«p.)  and 
Be  March  (ubi  sitp.).  The  foregoing  reasoning 
appears  to  me  to  decide  this  case  in  favour  of  the 
Brompton  Hospital.  We  were  asked  to  read  the 
gift  to  the  hospital  as  a  gift  of  pure  personal 
estate.  But  it  is  not  right  to  substitute  one 
expression  for  another,  and  to  treat  the  two  as 
synonymous  when  their  legal  effects  are,  or  may 
be,  very  different.  For  the  same  reason  it  is  not 
right  to  insert  the  word  "  now,"  for  that  might 
make  all  the  difference,  by  showing  an  intention 
to  exclude  the  operation  of  sect.  24  of  the  Wills 
Act :  (see  Cole  v.  Scott  1  Mac.  &  Q.  518  and  other 
decisions  of  that  class.)  We  were  further  asked  to 
say  that  the  testator  evidently  intended  to  give  his 
wife's  niece  something,  and  that  it  would  be  con- 
trary  to  his  intention  that  she  should  have 
nothing.  This  argument  is,  in  my  opinion,  by  far 
the  strongest  in  her  favour ;  but,  upon  reflection, 
I  think  it  ought  not  to  prevail.  I  have  no  doubt 
that  the  testator  thought  that  she  would  get 
something,  but  I  see  no  indication  of  any  inten- 
tion to  prefer  her  to  the  Brompton  Hospital.  His 
intention  was  precisely  the  contrary  ;  he  intended 
to  give  all  he  could  to  the  hospital,  and  to  give 
her  only  what  he  could  not  give  to  it.  We  must  find 
an  intention  to  deprive  the  hospital  of  something 
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■which  by  law  he  could  give  it.  Nothing  shoi-t  of 
that  satisfies  the  words  in  sect.  24,  or  amounts  to 
a  contrary  intention  appearing  by  the  will.  For 
these  reasons  I  think  the  appeal  must  be  dis- 
missed with  costs. 

Smith,  L.J. — ^I  concur  in  the  judgment  of 
Lindley,  L.J.  and  also  in  the  judgment  which 
Davej,  L.J.  is  about  to  deliver. 

Davet,  L.J. — The  Mortmain  and  Charitable 
TTses  Act  1891  was  passed  on  the  5th  Aug.  1891. 
It  made  a  material  and  substantial  alteration  in 
the  law  relating  to  charitable  gifts,  because  it 
enabled  impure  personalty  and  land,  subject  to 
certain  restrictions,  to  be  g^ven  to  charitable  pur- 
poses. It  altered  the  definition  of  "  land"  in  the 
Mortmain  and  Charitable  Uses  Act  1888 ;  but  it 
was  not  an  Act  dealing  with  the  construction  of 
wills,  or  the  meaning  of  words  used  in  wills,  but 
it  was  intended  to  make,  and  did  make,  a  sub- 
stantial alteration  in  the  law,  which  would  affect 
the  operation  of  wills  coming  within  its  provisions. 
By  the  ninth  section  it  is  enacted  that  the  Act 
shall  only  apply  to  the  will  of  a  testator  dying 
after  the  passing  of  the  Act.  The  testator  in  the 
case  before  us  made  his  will  on  the  29th  June 
1891,  and  therefore  before  the  passing  of  the 
Act,  containing  the  gift  which  I  need  not  read 
again.  The  testator  died  on  the  20th  Feb.  1892. 
In  my  opinion  the  Act  of  1891  does  not  affect  or 
alter  the  meaning  of  the  words  used  by  the  tes- 
tator. What  would  have  been  the  construction  of 
the  gift  if  the  testator  had  used  the  word  "now," 
and  said  "  which  may  now  by  law,"  &c.,  I  do  not 
pause  to  inquire.  But,  having  regard  to  sect.  24 
of  the  Wills  Act,  I  am  of  opinion  that  the  true 
meaning  and  effect  of  the  words  used  is  to  pass  all 
property  of  the  testator  at  the  time  of  his  death 
which  could  by  law  be  given  for  charitable  pur- 
poses. This  is  in  accordance  with  the  decisions  on 
specific  gifts.  If  the  words  describe  a  particular 
property  which  the  testator  had  at  the  date  of  his 
will,  that  and  that  alone  will  pass.  This  was  the 
decision  of  this  court  in  Be  Portal  and  Lamb  {ubi 
sup.),  where  the  court  differed  from  Kay,  L.J.  in 
the  court  below,  not  on  the  law,  but  on  the  con- 
struction of  the  language.  But  where  the  specific 
fift  is  generic,  as  "  all  my  lands  in  the  parish  of 
»ale,"  it  will,  by  the  foi-ce  of  the  Wills  Act,  pass 
all  the  testator's  lands  in  that  parish  at  the  time 
of  his  death :  {Doe  v.  Walker,  12  M.  &  W.  591.) 
What  difference  has'  the  Act  of  1891  made  as 
regards  the  gift  before  us  ?  I  adopt  the  lan$fuage 
of  Sir  G.  Jessel,  M.B.  in  Hasluck  v.  PedUy 
(L.  Rep.  19  Eq.  271,  274).  cited  by  Fry,  J.  in 
Constable  v.  Constable  (40  L.  T.  Rep.  N.  S.  516, 
618;  11  Ch.  Div.  681,  686).  Speaking  of  the 
Apportionment  Act,  Sir  G.  Jessel  said :  *'  The  Act 
does  not  affect  the  meaning  of  the  will ;  it  only 
alters  its  legal  operation.  A  devise  of  Blackacre 
before  the  Act  carried  the  accruing  rents  ;  now  it 
does  not ;  not  because  the  meaning  of  Blackacre 
has  been  altered,  but  because  the  legal  effect  of 
the  devise  is  different."'  So  here,  it  appears  to 
me  that  the  bequest  of  everything  which  could  by 
law  be  given  to  charitable  purposes  operates  upon 
somethuig  which,  but  for  the  Act  of  1891,  it  covdd 
not  have  operated  upon.  I  am  therefore  of 
opinion  that  the  judgment  of  Korth,  J.  must  be 
affirmed. 

Solicitors   for   Miss    Williams,    Leathley  and 
WiUis. 


Solicitors  for  the  Hospital,  Norton,  Bose,  and 


Co. 


Solicitor  for  the  trustees,  Stanley  Evans. 


Nov.  16, 17,  and  24, 1893. 

(Before  Lindlbt,  Smith,  and  Davet,  L.  J  J.) 

Olives  v.  Hobsham  Local  Boabd. 

Thompson  v.  Mayob  and  Cobpoeation  op 

Beiohton.  (o) 

appeals  fbom  the  queen's  bench  division. 

Higkipay — Nuisance — Sewer  gratings — Projection 

by  reason  of  wearing  away  of  road — Negligenee 

as  to  road  only — Injury — Highways  and  seteer* 

both  vested  in  local  authority — LiaMlity — Public 

Health  Act  1875  (38  *  39  Vict.  c.  55),  s*.  13. 19, 

144, 149. 

In  consequence  of  a  defect  in  a  highway  a  setter 

grating  projected  above  it,  and  canted  damage  to 

the  plaintiff's  horse.     The  grating  was  in  good 

repair  and  properly  insert^  in  the  road.    Both 

the   highways  and  sewers  of  the  district  vert 

vested  in  the  local  authori^  under  the  Public 

Health  Act  1875. 

Held,  that,  the  damage  being  caused  by  the  defect  in 

the  highway,  for  which  no  action  for  damages 

could  be  viaintained  against  the  local  authority . 

as  they  were  in  the  same  position  as  surveyors  of 

the  highway,  the  fact  that  they  had  control  both 

of  the  highways  and  sewers  did  not  render  them 

liable. 

Kent  V.  Worthing  Local  Board  (48  L.  T.  Uep. 

N.  S.  362 ;  10  Q.  B.  Div.  118)  overruled. 
In  Oliver  v.  Horsham  Local  Board,  the  plaintiffs 
daughter  was  riding  her  father's  horse  along  a 
public  road  in  Horsham.  The  horse  struck  its 
foot  against  a  sewer  grating  in  the  road,  tripped, 
and  fell  and  was  injured.  The  grating  had  been 
inserted  by  the  local  board  as  the  sewer  authority. 
It  had  been  properly  inserted,  and  was  in  good 
repair,  but  the  road  around  the  grating  in  coarse 
of  time  had  worn  away,  and  in  consequence  the 
grating  projected  above  the  road. 

In  Thompson  v.  The  Mayor  and  Corporation  of 
Brighton  the  plaintiff's  pony  stumbled  over  tte 
cover  of  a  m^ihole  in  the  middle  of  the  road, 
and  fell  and  cut  its  knees  badly.  The  cover 
projected  an  inch  and  a  half  above  the  level  of  the 
road,  also  in  consequence  of  the  road  having  worn 
away. 

The  defendants  were  the  urban  sanitary 
authority  of  their  respective  districts,  and  as  sach 
had  control  and  management  of  the  sewers,  and 
also  of  the  public  roads  in  each  district.  It  wss 
their  duty  as  the  road  authority  to  make  up  the 
road  from  time  to  time  as  it  wore  away. 

The  respective  plaintiffs  having  commenced 
these  actions  in  the  Brighton  County  Court,  the 
judge  held  that  he  was  bound  by  the  decision  of 
the  Divisional  Court  in  Kent  v.  Worthing  Local 
Board  (48  L.  T.  Rep.  N.  S.  362 ;  10  Q.  B.  Div.  118) 
to  hold  that  the  defendants  were,  by  reason  of  th«r 
holding  the  double  capacity  of  sewer  authority 
and  road  authority,  liable  for  damages  in  each 
case,  although  they  could  not  have  been  sued  for 
damages  if  they  had  been  the  road  authority 
only. 

The  Divisional  Court  (Day  and  Wright,  JX) 
affirmed  the  decision  of  the  County  Court  judge 

(a)  Beportad  bj  W.  C.  Bigg,  £aq.,  BurteMr-at-Law. 
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for  the  same  reason,  but  gave  the  plaintifis  leave 
to  appeal 
The  appeals  noir  came  on  for  bearing. 
MovUon,  Q.C.  and  W.  P.  Boxall  for  the 
Corporation  of  Brighton. — The  case  of  Kent  y. 
Worthing  Local  Board  {iM,  sitp.)  is  inconsistent 
with  Moore  v.  The  Lambeth  Watenoorkg  Company 
(55 L.  T.  Bep.  N.  S.  309 ;  17  Q.  B.  Div.  462),  and 
ahonldbe  OTemiled.  The  accident  was  caused  bj 
the  default  of  the  defendants  in  their  capacity  of 
surreyors  of  highways,  and  therefore  they  are 
not  liable  in  damages : 

Oibim  T.  Mayor  of  Pt»«ton,  22  L.  T.  Eep.  N.  S. 

293;  L.  Bep.  5Q.  B.  218; 
CovsUy  T.  Newmarket  Local  Board,  67  L.  T.  Bep. 
N.S.  488;  (1892)  A.  C.  345. 
If  tiiey  had  been  negligent  in  their  capacity  of 
aewer  authority  they  might  be  liable,  bat  the 
fact  that  they  are  both  the  surveyors  of  highways 
and  the  sewer  authority  does  not  render  them 
Eable.  They  are  entitled  to  the  protection  given 
to  rarreyors  of  highways : 

Graham  v.  Mayor,   4*.,  of  Newcaatle-upon-Tyne, 
69  L.  T.  Bep.  K.  S.  6 ;  (1893)  1  Q.  B.  643. 

Burleigh  Muir,  for  the  Horsham  Local  Board, 
further  referred  to  Mwaidpcdity  of  Pictou  v. 
GMtrt  (69  L.  T.  Rep.  N.  S.  610 ;  (1893)  A.  C.  524), 
where  The  Borough  of  Bathurst  v.  Macpherson 
{41  L.  T.  Bep.  N.  S.  778 ;  4  App.  Gas.  256),  in 
which  the  borough  of  Bathurst  was  held  liable 
£Dr  damages  under  somewhat  similar  circnm- 
staoces  to  this  case,  was  distinguished,  and 
SawHary  Commisgionere  of  Oibraltar  v.  Orjila 
(63  L.  T.  B«p.  N.  S.  68;  16  App.  Gas.  400)  was 
followed. 

W.  Graham  for  the  plaintiff  Oliver. — It  is  in- 
accurate to  speak  of  the  defendants  as  acting  as 
theaewer  authority  and  also  as  the  road  authority. 
ThOT  are  the  locsal  authority  constituted  by  the 
Fobiic  Health  Act  1875,  and  both  sewers  and 
roads  are  vested  in  them  (sects.  13,  16, 19, 144, 
149).  They  can  therefore  do  what  they  like  with 
the  roads,  irrespective  of  their  being  the  surveyors 
«f  highways.  They  were  bound  to  exercise  their 
powers  so  as  to  prevent  the  grating  becoming  a 
wnBance.  That  was  the  principle  acted  on  in 
JTnrtv.  Worthing  Local  Board  {ubi  sup.).  They 
conld  have  altered  the  grating  if  they  did  not 
choose  to  alter  the  road.  They  did  neither  one 
nor  the  other,  and  were  therefore  guilty  of 
negligence,  and  are  liable  to  the  plaintiff  in 
damages  for  the  injury  thereby  caused.  The 
obserrations  of  Lord  Blackburn  in  Geddis  v. 
Pnfrietore  of  the  Bann  Reservoir  (3  App.  Gas. 
430, 455)  are  to  the  same  effect. 

B.  M.  Bray  for  the  ^tuntiS  Thompson. — By 
•eets.  5,  6,  and  7  of  the  Public  Health  Act  1875 
the  defendants  are  constituted  an  urban  sanitair 
antiiority,  and  as  such  have  powers  over  both 
•ewers  and  roads.  They  have,  therefore,  a  duty 
«wt  upon  them  to  exercise  their  statutory  powers 
in  a  reasonable  way,  and  to  prevent  their  sewer 
gratings  becoming  a  nuisance  : 

Seddw  T.  Proprietort  of  the  Bann  Reservoir  (uM 
»up.). 

Therefore,  if  tiiey  had  no  power  over  the  roads, 
as  soon  as  they  m^e  these  sewer  traps,  they  are 
honnd  to  use  reasonable  care  to  prevent  any 
mjoiy  to  the  public  from  the  gratings.  This  case 
wtm  from  Afoore  v.  The  Larnbem  Waterworks 


Company  (vM  sup.),  as  here  the  defendants  had 
power  not  only  over  the  road,  but  also  over  the 
grating,  and  conld  have  prevented  the  grating 
doing  harm  by  altering  it.  The  defendants 
here  are  liable  under  the  clauses  of  the  Public 
Health  Act  1875  which  vest  the  sewers  in  them 
apart  from  those  which  vest  the  roads  in  them. 
Is  that  liability  to  be  taken  away  because  they 
are  also  surveyors  of  highways  P  They  have 
omitted  to  use  their  statutory  powers  so  as  to 
prevent  this  nuisance  arising.  No  doubt,  the 
easiest  way  of  doing  that  would  be  by  repairing 
the  road,  but  that  is  a  mere  accident.  Repairing 
the  road  was  not  the  only  way  of  preventing  this 
accident.  A  right  of  action  follows  if  there  is 
negligence : 

Blaekmore  v.  Vestry  of  Mile  End  Old  Town,  46  L.  T. 
Eep.  N.  S.  869 ;  9  Q.  B.  Div.  451. 


Burleigh  Muir  in  reply. 


Cur.  adv.  vuU. 


Nov.  24. — LiNDLET,  L.J. — ^I  have  had  an  oppor- 
tunity of  reading  the  judgment  of  Smith,  L.JL,  in 
which  I  concur,  and  the  following  observations 
are  to  be  read  as  a  rider  to  that  judgment.  The 
House  of  Lords,  in  Cowley  v.  Newmarket  Local 
Board  {ubi  sup.),  affirmed  Gibson  v.  Mayor  of 
Preston  {ubi  srtp.),  and  declined  to  apply  the 
principles  laid  down  in  Couch  v.  Steel  (3  B.  &  B. 
402),  and  acted  upon  in  HartnaM  v.  Byde  Commis- 
sioners (4  B.  &  S.  361),  to  local  authorities 
governed  by  the  Public  Health  Act  1875.  Having 
regard  to  this  decision,  it  is,  in  my  opinion, 
impossible  to  follow  Kent  v.  Worthing  Local 
Board  {ubi  sup.).  The  injury  to  the  plaintiffs  was 
caused  by  a  breach  of  duty  on  the  part  of  the 
defendants,  but  that  breach  of  duty  was  omitting 
to  keep  the  road  in  such  a  state  as  to  be  safe  for 
traffic,  having  regard  to  the  sewer  grating  which 
was  lawfully  in  the  road  and  was  not  itseU  out  of 
repair.  Apart  from  the  state  of  the  road  no  breach 
of  duty  can  be  imputed  to  the  defendants,  and 
consequently  no  cause  of  action  has  accrued  to  the 
plaintiffs.  But  for  the  only  breach  of  duty  which 
can  be  imputed  to  the  defendants  I  am  now  com- 
pelled to  say  that  no  action  lies.  The  law  on  this 
subject  is,  in  my  opinion,  very  unsatisfactory,  but 
I  cannot  on  that  account  declare  it  to  be  different 
from  what  it  is.  The  appeal  in  the  Horsham  case 
must  be  allowed  and  judgment  given  for  the 
defendants,  but  without  costs,  either  here  or 
below,  for,  although  the  plaintiff  fails,  the  defen- 
dants' breach  of  duty  is  clear,  and  so  long  as 
Kent  v.  Worthing  Local  Board  stood  unreversed, 
the  plaintiff  was  reasonably  guided  by  it.  The 
same  judgment  must  be  given  in  the  Brighton 
case. 

Smith,  L.J. — The  question  in  these  appeals  is, 
whether  a  local  authority  who  by  statute  have 
vested  in  them  the  highways  in  their  district, 
together  with  their  control,  and  are  also  in  like 
manner  empowered  to  lay  down  sewers  in  such 
highways,  with  the  necessary  manholes  and 
gratings,  can  keep  the  two  in  combination  {i.e.,  the 
highways  and  gratings)  in  such  a  condition  as  to 
cause  injury  to  persons  lawfully  using  the  high- 
ways, and  yet  not  be  liable  to  an  action  for 
damages  at  the  suit  of  the  persons  injured.  I 
take  it  that  the  answer  off  hand  would  be  "  No." 
But  when  the  facts  of  these  cases  are  applied  to 
principles  long  since  established,  the  answer  must 
be  "  Yes."  The  learned  County  Court  judge  found 
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for  the  dUimtiffs  on  the  authority  of  the  case  of 
Keni  v.  Worthing  Local  Board  {ubi  sup.),  and  the 
Divisional  Conrt  gave  a  pro  forma  judgment 
affinningthe  County  Court  judge,  leaving  it  to 
thia  court  to  say  whether  that  case  was  still  law. 
The  material  facts  as  found  by  the  County  Court 
judge  are  as  follows  : — "  That  the  gratings  over  the 
manholes  in  the  highways  over  which  the  plain- 
tiffs' horses  fell  had  been  properly  inserted  by 
the  defendants  as  sewer  authority,  and  were  in 
good  repair,  order,  and  condition,  hut  that  the 
road  around  the  gratings  in  coui-se  of  time  had 
worn  away,  and  in  consequence  the  gratings  pro- 
jected above  the  roads  and  formed  a  stumbhng- 
block ;  that  it  was  the  duty  of  the  local  board,  as 
the  road  authority,  to  have  made  up  the  roads 
from  time  to  time  as  they  wore  away ;  that  this 
they  had  omitted  to  do,  and  so  the  accidents 
happened,  and  that  they  were  attributable  solely 
to  the  neglect  of  the  local  board  as  road  authority  to 
maintain  the  roads  in  proper  order  and  not  to  any 
default  on  their  part  as  sewer  authority."  It  has  been 
held  for,  at  any  rate,  over  100  years,  dating  from 
the  case  of  Russell  v.  Men  of  Devon  (2  Term  Rep. 
667),  that  no  action  for  damages  will  lie  against 
a  surveyor  of  highways  for  injuries  received  by 
reason  of  a  highway  being  out  of  repair.  It  is 
now  beyond  doubt  the  law  that,  where  a  person 
though  lawfully  using  a  highway  is  damaged, 
either  as  regards  himself,  his  horse  or  his  carriage, 
merely  by  reason  of  the  non-repair  of  a  highway, 
he  has  no  action  at  law  for  damages  against  any- 
one. His  sole  remedy  is  by  indictment  against 
the  parish  which  has  made  default,  or  he  may 
proceed  against  the  surveyor  under  sect.  94  of  the 
Highway  Act  for  penalties.  Damageshe  can  recover 
against  no  one  if  his  injury  be  caused  by  reason  of 
mere  non- repair.  It  is  not  denied  by  the  plaintiffs 
that  the  present  defendants  are  sui-veyors  of  the 
highways  in  their  district,  and  acted  as  such  over 
the  highways  in  question.  In  the  year  1870  it  had 
been  held  by  the  Court  of  Queen's  Bench  in 
Oibton  V.  Mayor  of  Preston  (ubi  tup.)  that  a  local 
authority  who  were  constituted  sui-veyors  of  high- 
ways by  the  Public  Health  Act  of  1848  had  the 
same  immunity  from  actions  for  damages  as  a  sur- 
veyor of  highways,  and  last  year  the  House  of 
Lords,  in  Cowley  v.  Neiemarket  Local  Board  {ubi 
sup.),  affii-med  Gibson  v.  Mayor  of  Preston  and 
conclusively  settled  that  no  action  for  damages 
will  lie  against  any  local  board  for  merely  allowing 
their  highways  to  get  out  of  repair.  After  the 
decision  of  Gibson  v.  Mayor  of  Preston,  and  before 
the  decision  of  Cowley  v.  Newmarhet  Local  Board, 
the  case  of  Kent  v.  Worthing  Local  Board  {ubi  sup.) 
came  up  for  determination  in  1882.  In  that  case 
the  local  board  were  what  I  will  for  brevity  call  the 
water  authority,  and  also  the  highway  authority. 
The  valve  cover  in  that  case  had  been  lawfully 
placed  by  them  in  the  highway ;  it  was  proper  in 
itself,  was  originally  properly  fixed,  and  at  the 
time  of  the  accident  was  in  proper  order,  but 
the  local  board  had  omitted  to  i-epair  the  road 
adjacent  to  the  valve  cover,  so  that  it  projected 
np  into  the  highway  and  hence  the  accident. 
Field  and  Stephen,  JJ.  held  the  defendants  liable, 
relying  upon  the  principle  stated  by  the  Privy 
Council  in  Borough  of  Bathurst  v.  Macpherson  {ubi 
sup.) — viz.  "  That  the  duty  was  cast  upon  them  (the 
Borough  of  Bathurst)  of  keeping  the  artificial 
work  which  they  had  created  in  such  a  state  as  to 
prevent  its  causing  a  danger  to  passengers  on  the 


highway,  which  but  for  such  artificial  constractioD 
would  not  have  existed,  or  at  the  least  of  protect- 
ing the  public  against  the  danger,  when  it  arose, 
either  by  filling  up  the  hole  or  fencing  it."  If  the 
case  of  Kent  v.  Worthing  LncalBoard  had  remained 
unchallenged,  there  can  be  no  doubt  that  the 
judgments  of  the  County  Court  judge  are  correct. 
It  was,  however,  to  say  the  least,  most  seriously 
impeached  in  this  court  in  the  case  of  Moort 
T.  The  Lambeth  Waierioorke  Company  {ubi  tup.). 
It  was  there  pointed  out  that,  in  the  case  of 
Borough  of  Bathurst  v.  Macpherson  {ubi  sup.),  as. 
also  in  the  case  of  White  v.  Hindley  Local  Board  (32 
L.  T.  Rep.  N.  S.  460 ;  L.  Rep.  10  Q.  B.  219),  both  of 
which  were  relied  on  by  Stephen,  J.  in  delivering 
the  judgment  of  the  court  in  Kent  v.  Worthing 
Local  Board,  the  accident  had  happened  by  reason 
of  a  defect  in  the  thing  complained  of ;  and  it  is 
not  disputed  that,  if  uie  gratings  over  the  man- 
holes in  the  present  cases  had  been  out  of  order, 
whereby  the  accidents  had  occurred,  the  defen- 
dants would  be  liable.  It  appeal's,  upon  reading 
the  judgments  in  Moore  v.  The  LatrAeth  Water- 
works Company,  that  this  court  expressly  held 
that,  as  the  fire-plug  in  that  case  was  in  perfect 
order  at  the  time  of  the  accident,  which  was 
caused,  not  by  reason  of  any  infirmity  in  the 
fire-plug,  but  by  reason  of  the  non-repair  of  the 
highway  over  which  the  defendants  had  no 
control,  no  action  was  maintainable  against  them, 
and  so  far  overruled  the  decision  in  Kent  v. 
Worthing  Local  Board  {ubi  sup.),  which  had  held 
that,  although  the  valve  was  in  perfect  order 
when  the  accident  happened,  it  was  the  duty  of 
the  local  board  if  necessary  to  cat  it  down  or 
otherwise  alter  it  if  it  came  to  project  up  into 
the  highway,  and  that  for  breach  of  this  duty  an 
action  was  maintainable.  The  court,  however, 
threw  out  the  point  which  had  not  been  sug- 

fested  before,  that  perhaps  Kent  v.  Worthing 
lOcal  Board  might  be  upheld  upon  the  ground 
that  the  defendants  occupied  the  dual  capacity  of 
owners  of  the  valve  and  owners  of  the  highway. 
Lord  Esher  stating  that,  if  Kent  v.  Worthing 
Local  Board  could  not  be  supported  upon  the 
ground  of  the  defendants  being  masters  of  both 
situations,  he  respectfully  differed  from  it,  and 
that  it  was  wrongly  decided.  Lindley,  L  J.,  re- 
ferring to  Gibson  V.  Mayor  of  Preston  {ubi  sup.), 
said :  "  It  may  be  that  the  principle  of  that  case 
does  not  apply  to  a  road  authority,  where  they 
have  a  control,  not  only  over  the  road,  but  over 
the  thing  which  creates  the  nuisance.  ...  If 
Kent  V.  Worthing  Local  Board  is  not  to  he  dis- 
tinguished from  this  case  upon  that  ground,  then 
in  my  opinion  it  is  erroneous ;  "  and  Lopes,  L.J. 
wai  of  opinion  that  by  the  judgment  they  were 
then  giving  they  were  overruluig  Kent  v.  Worthing 
Local  Board.  The  point  siiggested  by  this  court 
in  Moore  v.  Tlie  Lambeth  Waterworhs  Company 
now  comes  up  for  decision.  But  it  was  first 
ar^;ued  for  the  plaintiffs  that  there  was  no  such 
thing  as  a  highway  authority  as  distinct  from  a 
sewer  authority ;  that  a  local  authority  is  repre- 
sented by  the  mayor,  aldermen,  and  burgesses 
acting  as  an  urban  sanitary  authority,  that  under 
spct.  149  of  the  Public  Health  Act  1876  the  high- 
ways are  vested  in  them,  and  that  under  t£at 
section  they  can  do  what  they  like  with  their 
highways,  iiTespective  of  being  surveyors  of  high- 
ways, and  that  these  actions  were  therefore  main- 
tainable against  them  wholly  apart  from  thdr 
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being  surveyors  of  highways.    These  arguments 
are  those  urged  in  the  Queen's  Bench  in  the  case 
of  Oibion  V.  Mayor  of  Preston  {uhi  sup.),  yet  the 
jndgment  was  that,  as  the  local  authority  were 
de  facto    surveyors  of  highways,  they  were  not 
liable  to  an  action  for  damages  occasioned  by 
reason  of  non-repair  of  the  highway,  and  that  the 
Public  Health  Act  of  1848  had  not  imposed  upon 
a  local  authority  any  further  liability  db  to  this 
than  attached  to  a  suiveyor  of  highways.    That 
this  judgment  was    correct   is  now  settled  by 
Cowley    V.  Newmarket  Local    Board    {ubi  sup.) 
in   the    House    of    Lords    last    year.      It    was 
sou^t  in  that  case  to  overrule  Uihson  v.  Mayor 
of  Pretton,    but    without    success.     The     same 
alignments  were  again  produced,  and  with  like 
resnlta.    In  my  opinion  the  invalidity  of  these 
arguments  has  been  judicially  determined  by  the 
Queen's  Bench  and  by  the  House  of  Lords.    The 
plaintiffs  next  sought  to  rely  upon  a  passage  in 
Lord  Blackburn's  judgment  in   Geddis  v.  Pro- 
prietors of  the  Bann  Beservoir  {ubi  sup.),  where 
that  learned  judge  said:  "It  is  now  thoroughly 
well  established  that  no  action  will  lie  for  doing 
that  which  the  Legislature  has  authorised,  if  it 
be  done  without  negligence,   although    it  does 
occasion  damage  to  anyone ;  but  an  action  does 
lie   for   doing   that  which  the  Legislature  has 
authorised  if   it  be  done    negligently.      And  I 
think  that,  if  by  a  reasonable  exercise  of  the  powers 
either  given  by  statute  to  the  promoters  or  which 
they  have  at  common  law  the  damage  could  be 
prevented,  it  is  within  this  rule  '  negligence '  not 
to  make  such  reasonable  exercise  of  their  powers." 
I  do  not  doubt  this  as  a  general  proposition,  but 
I  must  point  out  that  Lord  Blackburn  was  not 
dealing  with  the  case  of  the  liability  or  non-lia- 
bility of  surveyors  of  highways,  which  is  in  itself 
peculiar.    If  tiiis  general  proposition  be  applied 
to  the  case  of  a  surveyor  of  highways,  it  appears 
to  me  that  his  immunity  from  being  sued  for  non- 
feasance would  be  gone.    By  a  reasonable  exer- 
cise of  his  powers  he  could  always  repair  a  high- 
way, and  according  to  that  proposition  he  would 
be  guilty  of  negligence  and  liable  to  be  sued  if  he 
did  not  do  so ;  but  this  is  not  the  law.    More- 
over, this  same  argument  was  addressed  to  the 
House  of  Lords  in    Cowley  v.  Newmarket  Local 
Board  (ubi  sup,),  and,  though  the  case  of  Geddis 
V.  Proprietors  of  the  Bann  Beservoir  {ubi  sup.)  was 
not  cited,  others  to  the  like  effect  were.    They 
were  dealt  with  by  Lord  HerscheU  in  his  judg- 
ment, and  held  not  to  apply.    Lord  Herschell,  m 
quoting  Lord  Cairns,  states   "that  much  must 
depend  on  the  purview  of  the  Legislature  in  the 
particular  statute  and  the  language  which  they 
nave  there  employed."    When  examined,  it  will 
he  seen  that  in  the  present  cases  the  defendants 
have  been  guilty  of  no  neglect  of  duty  as  regards 
the  gratings ;  what  they  have  been  guilty  of  is  a 
nonfeasance  as  regards  their  highways,  to  which, 
as  the  County  Court  judge  has  found,  the  acci- 
dents which  occurred  to  the  plaintiffs  were  solely 
attributable.      For   this   nonfeasance,  as  above 
pointed  out,  no  action  can  be  maintained.    If  the 
gratings  had  been  out  of  order  in  themselves 
it  would  have  been  the  duty  of  the  defendants, 
irrespective  of  being  surveyors  of  highways,  tohave 
imt  them  in  order,  or  to  have  fenced  round  them 
till  put  in  order,  and  if  by  neglect  of  such  duty  a 
passer-by  had  been  injured  he  could  have  sued 
the  defendants  for  damages ;  but,  as  long  as  the 


gratings  lawfully  and  properly  put  down  re- 
mained in  perfect  order,  Moore  v.  The  Lambeth 
Waterworks  Company  {ubi  sup.),  in  this  court, 
has  decided  there  is  no  breach  of  duty  in  tha 
defendants  in  leaving  the  gratings  alone.  If  the 
defendants  were  to  1^  held  liable  in  these  actions 
they  would  have  to  be  held  liable  for  the  non- 
repair of  their  highways,  and  this  cannot  be  done. 
In  my  judgment,  for  the  reasons  above,  the  defen- 
dants are  not  liable,  and  upon  the  facts  of  these 
cases  it  matters  not  whether  the  defendants  were 
"  masters  of  both  situations  "  or  not,  and  that  the 
case  of  Kent  v.  Worthing  Local  Board  {vbi  sup,) 
was  in  reality  overruled  by  Moore  v.  The  Lambeth 
Waterworks  Company,  as  stated  by  Lopes,  L.J. 
In  hid  judgment  in  the  latter  case.  The  case  of 
Jlfoore  V.  Lambeth  Waterworks  standing,  in  my 
judgment  Kent  v.  Worthing  Local  Board  cannot, 
and  these  appeals  must  therefore  be  allowed. 

Da  VET,  L.J.— In  the  case  of  Thompson  v.  The 
Mayor,  &e.,  of  Brighton  the  Corporation  of 
Brighton  are  the  urban  sanitary  authority,  and. 
as  such  have  the  control  and  management  of  the 
sewers,  and  also  the  control  and  management  of 
the  streets.  The  County  Court  judge  finds  that 
the  manhole  or  grid  on  which  the  plaintiff's  pony 
stumbled  had  a  proper  cover ;  that  there  was  no 
fault  of  construction  on  the  part  of  the  corpora- 
tion ;  that  at  the  time  of  the  accident  it  was  in. 
good  repair,  order,  and  condition,  and  that  the 
accident  was  caused  by  reason  of  the  road  having 
worn  away  so  that  the  manhole  projected  at  least 
IJ  inches  above  the  road ;  or,  in  other  words,  the 
imperfection  or  want  of  repair  was  in  the  road 
and  not  in  the  manhole.  The  question  is  whether 
upon  these  facts  the  plaintiff  is  entitled  to  recover 
damages  from  the  corporation  of  Brighton.  The 
first  question  I  ask  my  self  is,  what  was  the  cause  of 
the  accident  P  It  appears  to  me,  notwithstanding 
the  ingenious  and  able  arguments  of  Mr.  Graham, 
and  Mr.  Bray,  that  there  can  only  be  one  answer ; 
it  was  the  default  of  the  corporation  to  keep  the 
road  in  repair.  But  for  this  breach  of  duty  no 
action  will  lie,  Cowley  v.  Newmarket  Local  Board 
(ttW  sup^  It  is  equally  clear  that,  if  the  Corpora- 
tion of  Brighton  had  been  the  sewer  authority  only 
and  not  the  road  authority,  no  action  would  have 
lain  against  them,  Moore  v.  The  Lamheth  Water- 
works Company  {ubi  sup.),  a  decision  which  is 
binding  upon  us  and  in  which  I  entirely  concur. 
I  confess  1  am  unable  to  see  how  the  fact  of  the 
corporation  being  both  the  sewer  authority  and 
the  road  authority  can  impose  a  liability  upon 
them  which,  if  there  were  separate  authorities, 
neither  authority  would  in  law  be  subject  to.  t 
therefore  regard  the  case  of  Kent  v.  Worthing 
Local  Board  {ubi  sup.)  as  inconsistent  with  and 
impliedly  overruled  by  the  subsequent  decision  of 
this  court  in  Moore  v.  The  Lambeth  Waterworkt 
Company  {ubi  sup.),  and  independently  of  that, 
that  decision  cannot  be  supported.  The  ratio 
decidendi  in  Kent  v.  Worthing  Local  Board  {ubi 
sup.)  is  stated  in  the  following  passage  :  "  We  are, 
however,  of  opinion  that  the  facts  of  this  particular 
case  do  not  bring  it  within  the  principle  of 
Oibeon  v.  Mayor  of  Preston  {ubi  sup.),  but  do 
bring  it  within  a  different  class  of  cases,  of  which 
White  V.  Hindley  Local  Board  {ubi  sup.)  and 
Borough  of  Bathurst  v.  Macpherson  {ubi  sup.)  are 
the  most  important.  These  cases  appear  to  us  to 
establish  the  principle  that  the  water  authority  is 
under  a  legal  obligation  to  make  such  arrange- 
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mento  that  the  irorka  of  whatever  nature  under 
their  care  shall  not  become  a  nuisance  to  the 
highway,  and  that,  if  they  happen  to  unite  in 
themselTes  (as  is  the  case  with  the  Worthing 
Iiocal  Board)  the  double  character  of  highway 
authority  and  water  authority,  their  duty  to  do  so 
is  clearer  than  it  would  otherwise  be,"  and  some 
expressions  in  the  judgment  in  the  Borough  of 
Bathurat  v.  Macnpherscm  {uhi  sup.),  which  have 
been  cited  at  the  bar  in  this  case,  are  there 
quoted.  In  that  case  the  accident  was  caused  by 
the  defective  state  of  a  barrel  drain,  which  at  once 
distinguishes  it,  and  I  am  of  opinion  that  the 
authorities  cited  in  Kent  v.  Worthing  Local  Board 
(ubi  sup.)  did  not  support  the  conclusion  drawn 
from  them :  (see  per  Lord  Hobhouse  in  Muni- 
dpalUy  of  Pietou  v.  Oeldert  {uhi  «tp.).  It  may  be 
conceded  that  the  corporation  is  \mder  a  legal 
obligation  to'  make  such  arrangements  that  works 
of  whatever  nature  under  theii"  care  shall  not 
become  a  nuisance.  But  the  question  remains,  in 
what  respect  have  the  corporation  failed  to  dis- 
charge this  legal  obligation,  and  is  there  any  right 
of  action  in  respect  of  such  default?  Turn  the 
case  any  way  you  will,  it  seems  to  me  that  you 
come  back  to  the  proposition  that  the  breach  of 
duty  was  in  not  repairu^  the  highway,  and  for 
that  no  action  will  lie.  "Sx  the  case  of  Oliver  v. 
The  Horsham  Local  Board  the  facts  and  findings 
of  the  judge  are  substantially  the  same,  and  our 
decision  in  the  first  case  will  apply  to  that  case 
also.  Whether  this  is  a  satisfactory  state  of  the 
law  I  express  no  opinion.  We  have  only  to 
administer  the  law  as  it  is.  I  agree  with  what  has 
been  said  as  to  costs. 

Solicitors  :  Cobbold  and  Woolley  ;  Field,  Boacoe, 
and  Co.,  agents  for  Medwin,  Davis,  and  Sadler, 
Horsham ;  T.  A.  Goodman,  Brighton ;  BoxaU  and 
Boxall,  agents  for  H.  Talbot,  deputy  town  clerk, 
Brighton. 


Monday,  Nov.  27, 1893. 
(Before  Lindley,  Smith,  and  Davet,  L.JJ.) 

BOBEBTS     AND     SON     V.      OCEAN     MaBINE 

Inbitbancb  Compant. 
The  Nobth  Bbitain.  (a) 

ON  APPEAL  PBOU  BABNES,  J. 

Marine  insurance — Policy  —  Collision  clause  — 
Proviso— Removal  of  obstructions  under  statu- 
tory powers — Expenses  of  removing  wreck  — 
Both  ships  to  blame — Liability  of  insurers. 

At  the  time  of  a  collision  inforeign  waters,  between 
the  ships  N.  and  P.,  the  plaintiffs,  the  owners  of 
the  K.,  were  insured  in  the  defendant  company 
by  a  policy  of  insurance  which  contained  a 
collision  clause,  to  which  the  following  proviso 
was  attached :  "  Provided  cuways,  that  this 
clause  shall  in  no  case  extend  to  any  sum  which 
the  assured  may  become  liable  to  pay,  or  shaU 
pay  for  removal  of  obstructions  under  statutory 
powers,  for  injury  to  harbours,  wharves,  piers, 
stages,  and  sim,ilar  structures,  consequent  on  such 
collision,  or  in  respect  of  the  cargo  or  engage- 
ments of  the  insured  vessd,  or  for  loss  of  life 
or  personal  injury."  In  consequence  of  the 
collision  the  P.  sank,  and  was  idtimately  re- 
moved  by  the  local  authorities  acting  under 
statutory  powers.    The  expenses  of  such  removal 

(a)  Beported  by  Bdtlib  ASPIRALL,  Eaq.,  Barrlster-at-Law. 


were  directed  to  he  paid  by  the  P.  to  the  local 
authority,  and  were  so  paid.  In  cross-actions 
for  damages  in  respect  of  the  said  collision 
both  ships  adynitted  liability,  and,  on  the  damages 
being  referred  to  the  registrar  and  merchants  for 
assessment,  the  registrar,  hy  agreement  and 
consent  of  the  parties,  allowed  as  part  of  the 
claim  on  behalf  of  the  owners  of  the  P.  the  sum 
so  paid  by  the  owners  of  the  P.  whereby  the 
owners  of  the  N.  became  liable  to  pay  as  part  of 
the  damages,  to  the  owners  of  the  P.,  a  moiety  of 
such  sum.  In  an  action  by  the  owners  of  the  N., 
against  the  underwriters  of  the  N.,  to  recover 
moneys  alleged  to  be  due  under  the  said  policy,  in 
respect  of  the  removal  of  the  P.  : 
Beld  {reversing  Barnes,  J.),  that  the  (usured 
could  not  recover,  as  the  underwriters  were 
exempted  from  liability  hy  the  terms  of  the 
proviso  to  the  collision  clause. 

This  was  an  appeal  from  the  decision  of  Barnes,  J. 
on  a  question  submitted  for  the  opinion  of  the 
court  on  a  joint  admission  of  facts. 

It  appeared  that  on  the  10th  Feb.  1891  the  plain- 
tiffs' steam  ship  North  Britain  came  into  colliaion  in 
the  river  Scheldt,  in  the  kingdom  of  Belgium,  with 
the  British  steamship  Paraguay,  in  consequence 
whereof  the  Paraguay  sank  in  the  said  river.  The 
Governor  of  the  province  of  West  Flanders,  acting 
in  the  exercise  of  the  powers  conferred  on  him  by 
a  royal  decree  of  the  6th  Dec.  1858,  issued,  and  on 
the  2l8t  Feb.  1891  caused  the  master  of  the 
Paraguay  to  be  notified  of,  an  order  directing 
him  to  commence  the  work  of  the  removal  of  the 
vessel  within  six  days  from  the  date  of 
notification,  and  to  proceed  with  the  work  expedi- 
tiously. The  order  farther  provided  that,  in  the 
event  of  non-execution  by  the  interested  party, 
the  raising  or  the  destruction  of  the  wreck  would 
be  proceeded  with  by  the  official  authorities  at  his 
expense.  The  owners  and  master  of  the  Paraguay 
not  having  rai^d  and  removed  the  vessel  within 
the  specified  period,  she  was  thereupon  raised  and 
removed  by  the  autiiorities  in  virtue  of  the  order 
and  decree  aforementioned.  The  Government 
of  the  province  of  West  Flanders  subsequently 
served  on  the  agents  at  Antwerp  of  the  owners 
of  the  Paraguay  an  order,  dated  the  26th  Sept 
1891,  directing  them  to  pay  to  the  cashier  of  tne 
State  within  fifteen  days  the  sum  of  26,390 
francs,  the  expenditure  incurred  by  the  Grovem- 
ment  in  dealing  with  the  wreck.  The  owners 
of  the  Paraguay  paid  the  said  sum — equivalent  to 
1047Z.  4g.  6d.— as  directed. 

On  the  13th  March  1891  the  owners  of  the 
North  Britain  commenced  an  action  in  the 
Admiralty  Division  of  the  High  Court  ag^nst 
the  owners  of  the  Paraguay  for  dEimagee  in 
respect  of  the  collision  and  the  defendants  in  the 
action  admitted  liability.  On  the  Ist  April  1891 
the  owners  of  the  Paragtiay  commenced  an  action 
in  the  same  Division,  against  the  owners  of  the 
North  Britain  for  damages  in  respect  of  the 
collision,  and  the  defendants  admitted  liability. 
The  damages  in  both  actions  were  referred  to  the 
assessment  of  the  registrar  and  merchants. 
At  the  assessment  the  registrar,  by  agreement 
and  consent  of  the  parties,  allowed  as  part  of  the 
claim  on  behalf  of  the  owners  of  the  Paraguay 
the  sum  of  950!.  198.  6d.  (being  the  sum  ca 
1047?.  4s.  6d.,  paid  by  tiie  owners  of  the  Paraguay 
to   the  Belgian  State  authorities,  less  961.   5^ 
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proceeds  of  wreck),  whereby  the  owners  of  the 
Norlh  Britain  became  liable  to  pay,  as  part  of  the 
damages  to  the  owners  of  the  Paraguay,  the  snm 
of  475L  9g.  9(2.,  being  a  moiety  of  the  aforesaid 
gum. 

At  the  time  of  the  collision  the  owners  of  the 
North  Britain  were,  by  a  policy  of  insurance 
dated  the  12th  Feb.  1890.  insured  by  the  defen- 
dants for  a  certain  sum  upon  the  said  ship.  The 
policy  contained  {inter  <dia)  the  following  clause  : 

And  it  is  farther  agreed  that,  if  the  ihip  hereby 
imnred  shall  oome  into  coUiaion  with  any  other  ahip  or 
Te«el,  and  the  aunred  shall  in  conseqnenoe  thereof 
beeome  liable  to  pay,  and  shall  pay  by  way  of  damages, 
to  any  other  person  or  persons,  any  sam  or  snma  not 
ezoeeding  in  respect  of  any  snoh  oolliaion  the  value  of 
the  ship  hereby  instired,  we  will  severally  pay  the 
aasnted  anoh  proportion  of  three-fonrtbs  of  snoh  snm  or 
tams  ao  paid  aa  oar  sabscriptions  hereto  bear  to  the 
vahie  of  the  ship  hereby  insured. 

In  oases  in  which  the  liability  of  the  ship  has  been 
eoDtested,  with  the  consent,  in  writing,  of  ttro-thirda  of 
the  snbsoribera  to  this  polioy  in  amonnt,  we  will  also 
pay  a  like  proportion  of  tnree-foarths  of  the  costs  whioh 
the  assured  aball  thereby  inonr,  or  be  compelled  to  pay ; 
bnt  when  both  vessels  are  to  blame,  then,  anless  the 
liability  of  the  owners  of  one  or  both  of  snoh  vessels 
becomes  limited  by  law,  claims  ander  this  clanse  shall 
be  settled  on  the  prinoiple  of  oross  liabilities,  as  if  the 
owners  of  each  vessel  had  been  oompelled  to  pay  to  the 
ovnets  of  the  other  of  sach  vessels  snch  one-half 
or  other  proportion  of  the  lattor's  damages  as  may 
have  been  properly  allowed  in  ascertaining  the  balance 
or  sam  payable  by  or  to  the  assured  in  oonseqaence  of 
each  oolUsion. 

Provided  always,  that  this  olanee  shall  in  no  oaae 
extend  to  any  sum  whioh  the  assured  may  become  liable 
to  pay,  or  shall  pay,  for  removal  of  obstraotions  under 
statDtory  powers,  for  injury  to  harbours,  wharves, 
piers,  stages,  and  similar  stmctures,  consequent  on  snoh 
ooUision,  or  in  reapeot  of  the  earso  or  engagements  of 
the  insured  vessel,  or  for  loss  of  life  or  personal  injury. 

At  the  trial,  upon  the  joint  admission  of  facts, 
Babnes,  J.,  after  stating  the  facte,  continued : — 
The  plaintiffs  now  claim  to  recover  from  the 
defendants  their  proper  proportion  of  three-fourths 
of  the  said  sum  of  475/.  98.  9d.  The  defendants  dis- 
pnte  their  liability,  on  the  ground  that  they  were 
exempted  from  responsibility  for  the  claim  in 
question  under  the  proviso  at  the  end  of  the 
collision  clause.  It  was  not  contended  before  me 
that  the  words  "  statutory  powers  "  did  not  cover 
the  powers  acted  upon  in  Belgium,  or  that  the 
^untiSs  were  not  liable  to  the  owners  of  the 
Paraguay  for  the  said  sum  of  475Z.  98.  9d.  The 
point  raised  by  the  defendants  was,  that  the 
plaintiffs  were  claiming  to  recover  for  a  sum 
which  they  had  become  liable  to  pay,  and  had 
paid,  for  removal  of  obstructions  under  statutory 
powers,  but  to  which  the  defendants  allege  that 
the  collision  clause  does  not  extend.  The  argu- 
ment for  the  plaintiffs  was,  that  the  proviso  was 
not  intended  to  cut  down  the  defendants'  liability 
for  the  damages  recoverable  by  the  owners  of 
the  Paraguay  against  the  owners  of  the  North 
Britain,  but  was  intended  as  a  definition  or 
explanation  introduced  to  guard  against  the 
ciaase  being  construed  to  include  claims  not 
nithin  its  real  scope,  which  they  contended  was, 
according  to  the  cane  of  Taylor  v.  Dewar  (33  L.  J. 
141,  Q.  b. ;  5  B.  &S.  68),  to  provide  for  an  indem- 
nity for  damages  paid  to  those  interested  in  the 
vessel  collided  with,  her  freight  and  cargo.  In 
^  case  referred  to,  an  attempt  was  made  to 
extend  a  somewhat  similar  clause  to  damages 
''Gcoreied   for    personal    injuries     sustained    oy    , 


persons  on  board  the  ship  with  which  the  insured 
ship  had  come  into  collision.  This  attempt  failed 
for  the  reasons  given  in  Mellor,  J.'s  judg- 
ment, though,  in  the  Scotch  case  of  Coey  v. 
Smith  (22  Court  of  Sess.  Cas.  N.  S.  955),  referred 
to  in  his  judgment,  a  similar  attempt  made  under 
a  slightly  mfferent  clause  was  successfuL  In 
the  present  case  the  first  part  of  the  clause  is 
somewhat  similar  to  the  clauses  in  the  said  two 
cases,  its  precise  language  being  as  I  have  alreadv 
stated  it.  The  second  part  of  the  clause  deals  with 
the  costs  of  cases  disputed  with  the  underwriters' 
consent,  and  with  the  liability  of  the  underwriters 
being  settled  as  if  an  adjustment  had  been 
made  between  the  two  colliding  vessels  on  the 
principle  of  cross  liabilities,  instead  of  on  the 
principle  of  a  judgment  for  a  balance  only.  Then 
comes  the  proviso.  The  clause  fonns  part  of 
a  policy  upon  ship,  and  is  inserted  in  order  to 
protect  the  owners  of  the  insured  ship  for 
damage  done  by  her  in  a  collision  which, 
according  to  the  decision  in  De  Vavx  v.  Salvador 
(4  Ad.  &  Ell.  420),  is  not  recoverable  from  the 
.underwritei-s  on  the  insured  ship  under  the 
ordinary  terms  of  the  policy  which  insure  the 
owners  against  loss  or  dajnage  to  the  ship 
insured.  I  think  the  clause  in  this  case  should 
be  construed  in  the  same  manner  as  that  in  Taylor 
V.  Dewar,  and,  though  it  is  slightly  different  from 
the  clause  in  thatcase,  the  greater  partof  the  reason- 
ing in  Mellor,  J.'s  judgment  applies.  The  second 
part  of  the  clause  is  a  further  ground  for 
adopting  this  construction.  These  considerations 
seem  to  me  to  show  that  the  proviso  is  not  to  he 
construed  strictly  as  an  exception,  but,  as  its 
terms  show,  the  object  is  to  make  it  clear  that  the 
clause  is  not  to  extend  to  the  claims  mentioned 
in  the  proviso.  It  does  not  clearly  express  that 
the  damage  properly  paid  by  the  assured  to  the 
owners  of  a  vessel  with  which  the  insured  vessel 
has  come  into  collision  are  in  any  way  to  be 
limited,  and  it  seems  to  me  to  be  intended  to 
exclude  the  possibility  of  claiming  against  the 
underwriters  in  respect  of  losses  arising  from 
claims  which  might  be  made  directly  against  the 
assured  by  persons  other  than  those  interested  in 
the  other  vessel,  her  cargo  and  freight.  Claims 
against  the  underwriters  for  expenses  of  removal 
which  the  assured  became  liable  to  pay  by  the 
enforcement  against  them  of  statutory  powers  of 
removal  of  an  obstruction  caused  by  them  appear 
to  be  what  the  proviso  deals  with,  under 
that  part  which  affects  this  question.  In  my 
opinion,  the  plaintiffs  are  entitled  to  recover  ia 
this  action ;  and  my  judgment  must  be  for  them, 
for  a  sum  which  has  not  been  exactly  furnished 
to  me,  such  proportion  of  three-fourths  of  the  sum 
of  475/.  9g.  ad.  as  the  defendants'  subscription 
bore  to  the  value  of  the  ship,  with  costs. 

From  this  decision  the  defendants  appealed. 

Nov.  27.— Joseph  Waltan,  Q.O.,  for  the  defen- 
dants, in  support  of  the  appeal. — By  the  proviso 
the  defendants  are  exempted  from  ImbUity  on  the 
grovmd  that  the  proviso  applies  to  money  paid 
for  the  i-emoval  of  obstructions  under  statutory 
powers,  whether  such  sums  are  paid  directly  by 
the  assured  ship  to  the  authorities,  or  indirectly 
by  way  of  damages  to  the  sunk  ship : 

Taylor  v.  Dewar,  33  L.  J.  141,  Q  B. ;  5  B.  4  S.  58 ; 
Coey  V.  Smith,  22  Court  Sess.  Cas.  N.  8.  855; 
De  Vavix  v.  Salvador,  4  Ad.  &  Ell.  420. 
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Bob$(m,  Q.O.  and  i2.  Temperley  tor  the  respon- 
dents.— The  proviso  does  not  protect  the  dden- 
dants  in  this  cause  ;  it  is  only  ezplanatoiy  of  the 
'collision  clause.  The  money  claimed  is  damages 
paid  to  the  owners  of  the  Paraguay.  The  proviso 
only  applies  to  sums  paid  directly  by  the  assured 
-for  removal  of  obstructions. 

LiNDLET,  L.J. — This  is  an  appeal  from  the 
decision  of  Barnes,  J.,  and  the  question  raised  by 
the  appeal  turns  upon  the  construction  of  an 
addition  made  to  an  ordinary  Lloyd's  policy  on 
ship.  The  policy  itself  contains  nothing  -which 
requires  comment,  but  in  the  margin  of  it  we 
find  pi-inted  certain  special  clauses,  and  one 
relating  to  collision  which  I  will  read.  Before  I 
read  it,  I  will  state  that  there  was  a  collision 
between  the  North  Britain,  the  ship  assured,  and 
■a.  ship  called  the  Paraguay  in  the  Scheldt,  and 
the  Paraguay  sank,  and  bein^  an  obsti-uction  in 
the  river  the  Belgian  authorities  removed  her,  or 
ordered  her  to  oe  removed,  and  that  put  the 
owners  of  the  Paraguay  to  considerable  expense. 
Both  vessels  were  to  blame.  The  Paraguay  sought 
to  recover,  and  did  recover,  half  the  expense  of 
the  removal  against  the  North  Britain,  and  the 
North  Britain  seeks  to  be  indemnified  for  that 
«xpense  under  the  policy.  The  question  is, 
whether  the  clause  I  am  about  to  read  covers  that 
item  of  damage.  The  clause  runs  thus  :  "  And 
it  is  further  agreed  that,  if  the  ship  hereby 
insured  " — that  is  the  North  Britain — "  snail  come 
into  collision  with  any  other  ship  or  vessel" — 
which  happened — "  and  the  assured  shall  in 
consequence  thereof  become  liable  to  pay,  and 
shall  pay  by  way  of  damages,  to  any  person  or 
persons,  any  sum  or  sums  not  exceeding  in 
respect  of  any  one  such  collision  the  value  of 
the  ship  hereoy  insured,  we  will  severally  pay 
the  assured  such  proportion,"  and  so  on.  Then 
there  comes  a  clause  for  ascertaining  the 
amount.  Nothing  turns  upon  that,  because  in 
this  particular  case  the  amount  is  not  in  dispute. 
Then  comes  this:  "Provided  always,  that  this 
clause  shall  in  no  case  extend  to  any  sum  which 
the  assured  may  become  liable  to  pay,  or  shall 
pay,  for  the  removal  of  obstructions  under  statu- 
tory powers,  for  injury  to  harbours,  wharves, 
piers,  stages,  and  similar  structures,  consequent 
on  such  collision,  or  in  respect  of  the  cargo  or 
engagements  of  the  insured  vessel,  or  for  loss  of 
life  or  personal  injury."  Now,  upon  that  two 
views  are  presented  to  the  court.  One  is,  that 
this  proviso  only  applies  to  sums  which  the  under- 
"writers,  or  rather  which  the  ship,  may  become 
liable  to  pay  directly  for  removal  of  obstructions 
caused  by  itself.  The  other  is,  that  it  covers 
whatever  the  plaintiffs  may  be  called  upon  to  pay, 
even  to  the  other  ship  with  which  the  collision  has 
taken  place,  if  that  other  ship  has  been  ordered  to 
pay  for  the  removal  of  the  obstruction.  The  case 
IS  one  of  some  litUe  difficulty ;  but  when  one  looks 
at  it  and  looks  at  the  object  of  it,  it  appears  to 
me,  I  confess,  that  the  construction  which  is  put 
upon  the  clause  by  the  underwriters  is  the  coiTect 
one.  Now  what  is  the  clause  P  The  first  part  of 
the  clause  is  by  no  means  easy  to  construe.  I  am 
warranted  in  saying  that,  because  it  is  construed 
one  way  in  England  and  another  way  in  Scotland. 
There  is  an  ambiguity  in  the  first  clause  when  you 
oome  to  look  at  it.  The  ambiguity  arises  in  respect 
of  the  expression  "  in  consequence  thereof."  The 
first  is  a  damage  clause ;  it  is  a  clause  under  which 


the  ship  insured,  the  North  Britain,  may  have 
to  pay  damages,  and  "in  consequence  thereof," 
namely,  in  consequence  of  the  collision,  is  ambigu- 
ous, because  it  is  doubtful  what  sort  of  conse- 
quences are  included  in  that  expression.  The 
proviso  which  I  have  read  is  a  proviso  to  this  clause. 
It  begins,  "  Provided  always  that  this  clause."  It 
is  impossible  to  read  that  proviso  as  applying  to 
that  part  of  the  clause  which  immediately  pre- 
cedes, and  which  relates  only  to  the  mode  of 
ascertaining  the  liability.  That  would  not  make 
sense.  The  proviso  is  a  proviso  to  the  first  part 
of  the  clause,  and  that  is  agreed  upon  all  hands. 
Now,  when  we  come  to  read  the  first  part  of  the 
clause  with  the  proviso,  it  appears  to  me  the  object 
of  the  proviso  is  to  remove  the  ambiguity  to  which 
the  general  language  of  the  first  part  of  the  clause 
gives  rise ;  and  I  cannot,  for  the  life  of  me,  see 
now  it  is  possible  to  construe,  or  cut  down,  this 
proviso  so  as  to  effectuate  the  intention  of  the 
pai'ties,  and  so  as  to  read  it  in  the  very  narrow 
view  which  has  been  adopted  by  Barnes,  J.  He 
says  the  proviso  is  not,  technically  speaking,  ui 
exception.  I  do  not  think  it  is.  He  says  it  is 
put  Dy  way  of  precaution.  I  think  it  is.  I 
regard  the  proviso  as  a  warning  that  you  are  not 
to  i-ead  the  clause  so  as  to  include  these  things. 
I  think  that  is  most  plainly  the  language.  It 
means,  this  clause  shall  in  no  case  extend  to  any 
sum  which  the  assured  shall  have  to  pay  for 
removal  of  obstruction  consequent  on  sucn  colli- 
sion. I  know  it  says  in  terms  "  shall  pay  by  way 
of  damages  to  the  other  ship ; "  but  I  do  not  think 
the  construction  which  I  am  adopting  involves 
the  insertion  of  any  words  at  all.  It  is, '"  in  no  case 
shall  extend  to  the  sum  the  assured  shall  become 
liable  to  pay,"  that  is,  pay  on  any  ship,  by  way  of 
damages  or  othei-wise.  I  think  the  other  ude 
seek  to  restrict  the  expression,  by  insertinf^  "  by 
way  of  damages  or  otherwise."  I  say  the  clause 
admits  of  two  constructions,  but  one  construction 
appears  to  me,  with  great  deference  to  Barnes,  J., 
to  De  rather  hypercritical,  and  does  not  give  effect 
to  what  appears  to  me  to  be  the  true  meaning  of 
this  policy.  I  think,  therefore,  the  appeal  must  be 
allowed. 

Smith,  L.J. — The  question  in  this  case  is  as  to 
the  true  construction  of  a  collision  clause 
attached  to  a  marine  policy  of  insurance  upon 
ship.  To  bring  out  the  point  clearly,  I  will  take 
it  tuat  the  North  Britata  steamship,  which  was 
covered  by  the  policy  in  question,  oy  reason  of 
the  sole  negligence  of  those  on  board  came  into 
collision  with  and  sunk  the  steamship  Paraguay 
in  the  river  Scheldt  in  Belgium,  and  that  the 
owners  of  the  Paraguay,  therefore,  brought  an 
aotion  in  this  country  against  the  owners  of  the 
steamship  North  Britain,  and  recovered  lOOOi. 
damages,  of  which  500!.  were  for  damages 
occasioned  to  the  ship  run  down,  and  500!.  were 
for  expanses  the  owners  of  that  ship  had  become 
liable  to  pay,  and  had  paid  for,  the  raising  of  thieir 
ship,  and  which  amount  they  were  compelled 
to  pay  by  reason  of  statutory  powers  conferred 
upon  the  authorities  of  the  river  Scheldt.  The 
question  which  arises  is,  are  both  these  amounts 
covered  by  the  collision  clause  in  the  policy  sued 
on,  or  only  the  first,  as  held  by  Barnes,  J.  ?  The 
first  limb  of  the  collision  clause  has  been  already 
read  by  Lindley,  L.J.,  and  so  I  wiU  not  read  it 
again.  Now,  pausing  here  (which  is  at  the  words 
"  to  the  value  of  tie  ship  hereby  insured "),  I 
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should  have  thon^bt  that,  bo  far,  this  clause 
boond  the  nnderwntera  to  pay  the  plaintiffs  three- 
foTuths  of  the  lOOOZ.  which  they  became  liable  to 
pay,  and  had  paid,  in  this  case  to  the  owners  of 
the  Paraguay.  The  case  of  Taylor  r.  Dewar, 
(33  L.  J.  141,  Q.  B. ;  5  B.  &  S.  58)  had  held  that 
under  a  clause  yeiy  similar  to  this,  the  first  limb 
of  this  clause,  the  underwriters  were  not  liable 
for  tiiose  damages  which  the  assured  had  had  to 
pay,  for  personal  injuries  occasioned  to  those  on 
Wrd  the  ship  run  down,  and  that  the  proper 
oonstmction  of  it  was,  that  the  underwriters  bad 
only  to  pay  to  the  assured  such  damages  as  he 
had  to  pay  in  respect  of  the  loss,  or  damage  done 
to  the  ship  run  down,  or  possibly  to  her  freight  or 
cargo,  which  for  the  purpose  might  be  treated  as 
part  of  herself.  The  Queen's  Bench  differed  from 
the  Scotch  case  of  Coey  v.  Smith,  in  22  Court  of  Sess. 
Cas.  If.  S.  955,  which  held  that  the  clause  covered 
damage,  which  the  assured  had  to  pay,  for 
personal  damages  done  to  those  on  board  the  ship 
ran  down,  as  well  as  the  other  damage  done  to 
the  ship  itself.  This  case,  in  my  judgment, 
instead  of  assisting  the  plaintiffs  (the  assured),  as 
£ir  as  it  goes,  assists  the  defendants  (the  under- 
writers) ;  for  it  might  be  argued  from  it,  that  the 
expenses  incurred  in  raising  a  ship  were  not 
expenses  incurred  in  respect  of  the  loss  or  damage 
done  to  the  ship  run  down.  But  I  agree  with 
Barnes,  J.,  that  this  first  limb  of  the  clause, 
standing  alone,  does  cover  both  sums  of  5001!., 
which  the  plaintiffs  have  had  to  pay  to  the  owners 
of  the  Paraguay,  and  if  this  case  had  rested  here 
I  should  have  held  for  the  plaintiffs.  But  this 
limb  of  the  clause  does  not  stand  alone,  for,  after 
some  intermediate  provisions,  not  material  to  the 
present  point,  it  proceeds  aa  follows :  "  Provided 
always  tnat  this  clause  "  (that  is,  that  this  colli- 
Bion  clause)  "  shall  in  no  case  extend  to  any  sum 
which  the  assured  may  become  liable  to  pay,  or 
shall  pay  for  the  removal  of  obstructions  under 
statutory  powers,  for  injury  to  harbours,  wharves, 
piers,  stages  and  similar  structures,  consequent 
Ml  such  collision,  or  in  respect  of  the  cargo  or 
engagements  of  the  insured  vessel,  or  for  loss  of 
life  or  personal  injury."  Now,  what  is  the 
meaning  of  this  proviso  r  It  is  said  by  the  plain- 
tiffs that  this  is  only  a  warning  (whatever  that 
may  mean)  to  shipowners  about  to  insure, 
that  the  underwriters  will  not  be  responsible 
onder  this  collision  clause  for  what  insuring 
shipowners  may  have  themselves  to  pay  in 
respect  of  the  enumerated  matters,  and  that  it 
does  not  cut  down  the  general  undertaking  con- 
tained in  the  first  limb  of  the  clause  to  pay  all 
damages  (perhaps  except  for  personal  injuries) 
which  the  assured  might  be  called  upon  to  pay. 
This  appears  to  me  to  be  a  novel  way  of  getting 
rid  of  one  part— and  it  is  an  inconvenient  part — 
of  a  contract  which  must  be  i-ead  as  a  whole.  By 
its  very  first  terms  the  second  limb  is  stated  to  be 
a  proriso  upon  the  first.  It  stipulates  that  this 
clause  (that  is,  the  collision  clause,  the  whole 
clause)  shall  in  no  case  extend  to  any  sum 
which  the  assured  may  become  liable  to  pay.  or 
*liall  pay  for  the  removal  of  obstructions  and 
injnry  to  harbours,  &c.,  consequent  upon  a  colli- 
sion, or  in  respect  of  the  cargo  or  engagements  of 
the  insured  vessel,  or  for  loss  of  life  or  personal 
injniy.  I  ask  this  question :  Have  or  have  not 
the  pluntiffa,  when  they  paid  the  500?.  to 
the  owners  of  the  Paraguay  for  raising  their 


vessel,  paid  the  sum  for  removal  of  obstructions 
under  statutory  powers  consequent  upon  the 
collision  P  The  words  are,  "  that  the  assiired  may 
become  liable  to  pay  or  shall  pay  " — that  is,  how- 
ever paid  ;  they  are  not  limited  as  contended  for 
by  the  plaintiffs — "  shall  pay  otherwise  than  in  the 
shape  of  damages."  I  can  only  give  one  answer 
to  tnis  question,  and  that  is  to  say  that  they  have. 
With  great  respect  I  cannot  agree  with  Barnes,  J. 
when  he  held  "  that  the  proviso  was  not  to  be  con- 
strued strictly  as  an  exception  "  to  the  first  limb,  but 
was  only  inserted  "  to  make  it  clear  that  the  colli- 
sion clause  was  not  to  extend  to  the  claims  men- 
tioned in  the  proviso."  But  this  I  am  unable  to 
follow.  Barnes,  J.  also  held  that  this  proviso 
did  not  extend  to  damages  the  plaintiffs  might 
have  to  pay,  but  only  to  what  liabilities  they 
might  incur  themselves,  in  respect  of  the  matters 
enumerated  therein.  But  I  would  point  out  that 
this  proviso  deals  with  three  different  classes  of 
matters.  The  first  includes  payments  made  in 
respect  of  the  removal  of  obstructions  consequents 
upon  collision.  I  can  find  nothing  in  this  part  of 
the  proviso  to  limit  it  to  payments  made  in 
respect  of  removal  of  obstructions  otherwise  than 
by  way  of  damage.  The  second  class  refers  to 
losses  sustained  in  respect  of  cargo  and  engage- 
ments of  the  insured  vessel,  which  necessarily  do 
not  include  payments  by  way  of  damages,  for,  as 
regards  this,  no  damages  could  be  recovered 
against  the  plaintiffs.  And  the  third  class  refers  to 
claims  in  respect  of  loss  of  life  or  personal  injury, 
which  appears  to  me  to  include  not  only  loss  of 
life  and  personal  injuries  upon  the  vessel  in 
default,  but  also  upon  the  vessel  insured.  There 
are  no  words  limiting  these  classes  to  loss  of  life, 
or  personal  injuries  upon  the  defaulting  vessel. 
This  last  clause  might  well  have  been  inserted, 
because  of  the  existing  conflict  between  the  law 
of  this  country  and  the  law  of  Scotland.  In  my 
judgment,  it  is  inaccurate  to  say  that  these  three 
classes  refer  to  payments  otherwise  than  to  pay- 
ments made  by  way  of  damages,  for,  in  my  judg- 
ment, the  first  class  cleai-ly  does  not.  Moreover, 
this  remarkable  result  would  follow  if  the  plain- 
tiffs' contention  be  correct:  If  the  ship  of  an 
insured  is  sunk  consequent  upon  the  negligence 
of  those  on  board,  and  the  assured  has  to  pay  for  its 
removal,  he  cannot  recover  under  the  policy; 
whereas  if  consequent  upon  the  same  negligence  the 
other  colliding  snip  is  sunk,  and  the  assured  has  to 
pay  by  process  of  law  for  its  removal,  he  can.  This 
cannot,  in  my  view,  be  the  true  construction  of 
this  clause.  In  my  judgment  the  proviso  exempts 
the  underwriters  from  the  payment  in  dispute, 
and  therefore  I  think  that  this  appeal  must  be 
allowed. 

Davky,  L.J. — I  should  feel  extreme  diffidence  in 
differing  from  a  judgment  of  a  judge  of  great 
experience  in  these  matters,  were  it  not  that  my 
learned  brethren  think  that  the  learned  judge's 
construction  is  erroneous.  If  I  am  to  decide  the 
construction  of  this  clause  exclusively  upon 
technical  grounds,  which  appeal  to  a  lawyer'a 
mind,  I  observe,  in  the  first  place,  that  the  North 
Britain  is  not,  strictly  speaking,  seeking  payment 
from  the  underwi-iters  of  any  sum  paid  by  them 
for  the  removal  of  obstructions  as  such ;  but 
what  they  are  seeking  is  the  reimbursement  of 
damages  paid,  or  payable,  by  the  North  Britain 
to  the  ParaaiMy.  On  the  other  hand,  I  observe 
that  the  whole  clause  deals  only  with  the  question 
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ot  damages  and  the  proviso  is  a  pivviao  upon  a 
clanse  which  provides  for  the  payment  of  damages, 
and  it  must,  in  my  opinion,  receive  a  meaning 
bearing  some  relation  to  the  principal  clause.  No 
lawyer  would  say  that  the  payment  of  expenses 
for  the  i-emoval  of  an  obstruotion  by  the  under- 
writers would  be  a  payment  of  damages  to  the 
North  Britain.  Upon  this  point  of  view  the  con- 
siderations in  favour  of  either  oonstmction  se«m 
to  me  to  be  very  evenly  balanced ;  but  I  am  told 
that  this  is  a  clause  in  a  business  document,  pre- 
pared by  men  of  business  for  their  own  use,  and 
to  be  construed  as  men  of  business  would  imder- 
stand  it.  Endeavoui-ing  to  the  best  of  my  ability 
to  read  the  proviso  in  this  mental  attitude,  and 
with  a  due  sense  of  humility,  I  am  of  opinion  that 
any  layman  of  business  would  understand  this 
clause  to  mean  something  of  this  kind :  "  I  will 
reimburse  you,  the  injniing  vessel,  the  bill  which 
you  have  to  pay  to  the  injured  vessel  for  damages; 
but,  mind,  I  am  not  to  be  called  upon  to  pay 
directly  or  indirectly  for  the  removal  of  obstruc- 
tions under  statutory  powers."  It  would  be,  in 
my  opinion,  a  strange  result,  and  one  that  would 
startle  most  business  people,  if  we  were  to  hold 
that  the  underwriters  of  the  Paraguay,  for 
«zaniple,  could  not  be  called  upon  to  pay  the 
Paraguay  for  the  expenses  that  the  owners  of 
that  ship  were  put  to  for  the  removal  of  obstruc- 
tions by  the  Antwerp  authorities ;  but  that  they 
might  be  called  upon,  as  underwriters  of  the 
North  Britain,  to  pay  indirectly  exactly  the  same 
expenses  through  the  medium  of  the  liability  of 
the  North  Britain  to  reimburse  the  Paraguay.  I 
think,  with  Smith,  L.J.,  that  the  case  which  was 
referred  to  in  the  Queen's  Bench  is  i-ather  in 
favour  of  the  appellants  than  against  them,  and  I 
agree  that  the  judgment  appealed  from  should  be 

'*'^®"^-  Appeal  aUotoed. 

Solicitors  for  the  plaintiffs,  BottereU  and  Moche, 
agents  for  BottereU,  Boehe,  and  Temperley,  New- 
casUe-on-Tyne. 

Solicitors  for  the  defendants,  Waltons,  Johnson, 
Bvhb,  and  Whatton. 


Dec.  19,  1893.  and  Jan.  17, 1894. 

(Before  Lopes  and  Kay,  L.  JJ.) 

Seed  v.  Bkablbt.  (a) 

APPEAL   FBOM    THE    QXTBEM'S   BENCH    DIVISION. 

Bill  of  sale — Covenant  to  replace  articles  damaged 
or  worn  out^Term  "for  the  maintenance  of  the 
security  "—Bills  of  Bale  Act  1882  (45  *  46  Vict, 
c.  43),  ss.  4, 5,  6,  9,  and  Schedule. 

A  bill  of  sale  given  over  the  furniture  of  a  dwelling- 
hotise  mentioned  in  the  schedule  thereto  con- 
tained a  covenant  by  the  grantor  that,  so  long  a« 
any  mxmey  remained  due  on  the  security  of  the 
bill,  he  would  not  remove  any  of  the  emtttels 
in  the  said  schedule  mentioned  without  the 
previous  consent  of  the  grantee  except  for 
necessary  repairs,  and  would  "replace  any 
articles  damaged  or  worn  out  with  any  others  of 
equal  value  to  be  included  in  the  security." 

Jleld  (affirming  the  decision  of  Day,  J.),  thai  this 
covenant  was  one  which  might  properly  he  in- 
serted in  the  bill  as  a  term  for  the  mmntenance 
of  the  security,  and  the  bul  was  therefore  in 

(a)  Beported  by  E.  Hablby  Smite,  Eaq.,  BuTl«(er«t-Law. 


accordance  with  the  form  given  in  the  schedule  to 
the  Bills  of  Sale  Act  1882. 

This  was  an  appeal  from  a  judgment  of  Day.  J. 
at  the  trial  of  an  interpleader  issue  without  a  joiy 
at  Manchester. 

The  plaintiff  was  the  grantee  of  certain  house- 
hold furniture  under  a  bill  of  sale  given  by  Alfred 
Grimes,  and  he  therefore  claimed  to  be  entitled  to 
the  goods  in  question  as  against  the  defendant, 
who  was  an  execution  creditor  of  the  grantor  of 
the  bill. 

By  the  bUl  of  sale,  dated  4th  Feb.  1893,  Alfred 
Grimes,  in  consideration  of  a  sum  of  200L,  assigned 
to  the  plaintiff  all  the  chattels  and  things  con- 
tained in  the  schedule  annexed  as  security  for  tisa 
repayment  of  2002.  These  chattels  and  things 
were  in  fact  the  furniture  of  the  grantor's  dwelling- 
house.  The  bUl  contained  the  following  covenant 
by  the  grantor :  "  That  so  long  as  any  money 
shall  I'emain  owing  on  the  security  of  these  pre- 
sents he  the  said  Alfred  Grimes  will  not  remove 
any  of  the  said  chattels  and  things  from  the  said 
dwelling-house  in  the  said  schedule  mentioned 
without  the  previous  consent  of  the  said  William 
Seed  (except  for  necessary  repairs)  and  will  replace 
any  articles  damaged  or  worn  out  with  any  others 
of  equal  value  to  be  included  in  this  security." 

The  defendant,  a  judgment  creditor  of  Alfred 
Grimes,  seized  the  goods  in  execution,  and  upon 
the  plaintiff  claiming  them  under  the  bill  of  sale 
an  interpleader  issue  was  ordered  to  be  tried. 

At  the  trial  before  Day,  J.  without  a  jury,  the 
learned  judge  held  that  the  bill  of  sale  was  a  good 
one,  and  he  accordingly  gave  judgment  for  the 
plaintiff. 

The  defendant,  the  execution  creditor,  appealed. 

C.  C.  Scott  (Gully.  Q.C.  with  him)  for  tiie  defen- 
dant.— The  covenant  to  i-eplace  goods  damaged  or 
worn  out  gives  the  grantee  the  benefit  of  after- 
acquired  prop«t;y.  The  bill,  it  is  submitted,  is 
therefore  void : 

Thmnat  v.  Kelly,  60  L.  T.  Bep.  N.  S.  114:  13  App. 
Caa.  506  ;  affirming  the  deciaioD  of  the  Court  of 
Appeal,  reported  sub  nom.  KeUy  v.  KAlonA,  58 
L.  T.  Eep.  N.  S.  263 ;  20  Q.  B.  Div.  569. 
Sect.  6,  sub-sect.  2,  of  the  Bills  of  Sale  A.ct  1882 
(45  &  46  Yict.  c.  43)  specially  provides  for  the 
validity  of  a  bill  which  includes  "  fixtures  '*  brought 
in  "  in  substitution  for  any  of  the  like  flztares " 
specifically  described  in  the  schedule  to  the  bUl. 
That  is  the  only  instance  in  which  the  Act  provides 
for  the  inclusion  in  a  bill  of  after-acquired  pro- 
perty, and  these  special  provisions  being  made  for 
the  benefit  of  the  grantee  as  to  "  fixtures,"  imply 
that  he  shall  not  have  the  benefit  of  a  simUar 
agreement  as  to  "  chattels."  In  Thomas  v.  Kdly 
Lord  Halsbury,  L.C.  draws  a  distinction  between 
the  description  of  the  goods  in  the  body  of  the 
bill  and  in  the  schedule  to  it.  According  to  the 
form  in  the  schedule  to  the  Act  the  goods  may 
not  be  mentioned  in  the  body  of  the  bill,  they 
must  be  specifically  described  m.  the  schedule,  and 
after-acquired  property  which  can  be  included  in 
the  schedule  is  strictly  limited  by  sect.  6,  sub- 
sect.  2.  The  object  of  sect.  6  is  to  extend  the 
description  of  property  which  byprevious  sections 
might  be  included  in  the  bill.  Day,  J.  held  tJiat 
Thomas  v.  KeUy  was  distinguishable  from  the 
present  case,  and  that  this  covenant  was  merely  a 
term  "  for  the  maintenance  of  the  security,"  such 
as  the  scheduled  form  in  the  Act  of  Parliament 
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allows  to  be  inserted,  and  did  nofc  in  anj  way 
alter  or  add  to  the  bill.  It  ia  submitted  that  on 
thii  point  Thomas  v.  Kelly  overmles  what  has 
been  laid  down  in  the  earlier  cases,  tIz.  : 

2^  CoruoHdated  Credit  and  Mortgage  Corporation 
T.  Qoeney,  54  L.  T.  Bep.  N.  S.  21 ;   16  Q.  B. 
Div.  24: 
Badden,  Beet,  and  Co.  t.  Oppenheim,  60  L.  T.  B«p. 

N.  S.  962 ; 
fiuier  T.  CM),  56  L.  T.  Bep.  N.  S.  689 ;  18  Q.  B. 
DiT.  494. 

If  gQch  a  covenant  as  this  is  permissible  as  being 
'for  tiie  maintenance  of  the  security,"  then  the 
proTiricnts  of  -sect.  6,  sub-sect.  2,  are  unnecessary. 
The  meaning  of  "  the  maintenance  "  of  the  security 
ii  not  clear.  The  word  by  itself  might  mean 
either  replacing  or  repairing,  painting,  &c.,  the 
goods  in  the  bill.  The  latter  meaning  is,  I  submit, 
the  correct  one.  It  would  be  impossible  in  many 
caaea  to  decide  whether  new  articles  are  "  of  equal 
valne  "  with  the  old  one.  A  covenant  to  replace 
with  goods  of  equal  value  would  only  lead  to  liti- 
gation. "  Maintenance  "  cannot  be  construed  in 
its  widest  sense ;  it  must  be  understood  subject  to 
the  provisions  of  the  Act>  and  if  it  is  understood 
in  its  narrow  meaning  it  explains  the  decision  in 
Thomat  v.  KeUy. 

Smgly,  Q.C.  and  Langdon  for  the  plaintiff. — A 
bill  of  Bsje  which  does  not  comply  with  sect.  9  of 
the  Act  of  1882  is  void  as  against  the  whole  world ; 
but  a  bill  which  does  not  comply  with  the  require- 
ments of  sect.  4  is  inoperative  against  everyone 
except  the  grantor.  There  was  no  allegation  at 
the  bial  that  any  of  the  goods  seized  were  not  in 
fact  those  described  in  the  schedule  to  the  bill. 
The  covenant  complained  of  was  one  for  the 
nuuntenanoe  of  the  security,  and  was  properly 
inserted  in  the  bill.  In  Thomas  v.  Kelly  it  was 
not  suggested  that  the  covenant  then  in  question 
was  one  for  the  maintenance  of  the  security. 
That  covenant  referred  to  additions  to  the  goods 
already  included  in  the  bill.  The  decision  in 
Thomas  v.  KeUy  did  not  deal  generally  with  all 
covenants  under  which  property  bougnt  aubse- 
qnently  to  the  bill  can  be  included  in  the  bUl.  The 
present  case  is  within  the  decision  in  Furb^  v. 
Cobb  {ubi  sup.).  -  That  case  was  cited  in  Thomas 
T.  Kelly,  but  the  House  of  Lords  did  not  expressly 
orermle  it,  as  they  would  have  done  If  they  had 
thoaght  it  wrongly  decided.  There  is  no  sign  of 
any  disagreement  with  Farber  v.  Cobb.  Sect.  6, 
nib-sect.  2,  authorises  additions  to  the  goods 
mentioned  in  the  bill.  Under  that  section,  articles 
entirely  different  from,  and  much  more  valuable 
than  articles  mentioned  in  the  bill,  may  be  after- 
wards brought  into  it,  though  they  are  not 
necessary  for  the  maintenance  of  the  security. 
The  form  in  the  schedule  to  the  Act  allows  the 
insertion  of  a  covenant  for  insurance.  The  object 
of  that  must  be  that  goods  purchased  with  the 
insorance  money  may  be  substituted  in  place  of 
the  goods  destroyed.  This  shows  that,  under  a 
covenant  for  the  maintenance  of  the  security, 
after-acquired  property  may  be  included  in  the 
Ull. 

Scott  replied.  Cur.  adv.  vult. 

Jan.  17, 1894. — LoPES,  L.J.  read  the  following 
written  judgment : — I  agree  with  Day,  J.,  and 
think  the  bill  of  sale  gM>d.  Several  objections 
were  taken  to  ite  validity.  One  only  was  relied 
npon,  which  was,  that  the  bill  of  sale  assigns 


certain  articles  specifically  set  out  in  the  schedule, 
and  then  contains  a  covenant  that,  "  so  long  as 
any  money  shall  remain  owing  on  the  security  of 
these  presente,  he,  the  said  Alfred  Grimes  (the 
mortgagor),  will    not    remove  any  of   the  said 
chattels  and  things  from  the  said  dwelling-house 
in  the    said    schedule    mentioned    without    the 
previous  consent  of  the  said  William  Seed  (the 
mortg^agee)  except  for  necessary  repairs,  and  will 
replace  any  articles  damaged  or  worn  out  with 
any  others  of  equal  value  to  be  included  in  this 
security."    It   was    candidly    admitted    by    Mr. 
Scott,   who  most  ably  argued  the  case  for  the 
appellant,  that  but  for  the  case  of  Thomas  v.  KeUy 
{ubi  sup.)  in  the  House  of  Lords  the  present  case 
would  fall  within  the  authority  of  The  Consoli- 
dated Credit  and  Mortgage  Corporation  v.  Oosney 
(u&i  sup.)  and  Furber  v.   Cobb  {ubi  sup.).    I  am 
clearly  of  opinion  that  the  case  is   within  the 
authority  of  those  cases,  and  is  outeide  and  easUy 
distinguishable  from  Thomas  v.  Kelly.    The  law 
as  it  stood  before  that  case  may  be  thus  stated : 
The  scheduled  form  of  a  bill  of  sale  annexed  to 
the  Act  of  1882  permite  the  introduction  into 
the  body  of  the  bill  of  sale  of   "terms  as  to 
insurance,  i>ayment  of  rent,  or  otherwise,  which 
the  parties  may  agree  to  for  the  maintenance  or 
defeasance  of  the  security."    Glauses,  therefore, 
for  t^e  maintenance  or  defeasance  of  the  security 
are  unobjectionable,  and  do  not  vitiate  the  bill  of 
sale.    In  The  Consolidated  Credit  and  Mortgage 
Corporation  v.  Cheney  (ttit  sup.)  a  bill  of  sale  was 
supported  containing    an    agreement    that    the 
grantor  should  replace  any  chattels  or  things 
which  should  be  worn  out  with  others  of  equal 
value  ;  and  in  Furber  v.  Cobb  {ubi  sup.)  an  agree- 
ment by  the  grantor  not  to  permit  or  suffer  the 
chattels  to  be  destroyed  or  injured,  or  to  deterio- 
rate in  a  greater  degree  tiian  by  reasonable  wear 
and  tear,  and  forthwith  to  replace,  repair,  and 
make  good  the  same,  was  said  to  be  in  acoordanoe 
with  the  form.  Sir  James  Hannen  saving  at  the 
end  of   his  judgment,    when    speaking    of    the 
covenant,  which    he    thought  (contrary  to    the 
opinion  of  Bowen,  L.J.  in  the  court  below)  was 
good,   that  he  thought  the  question   "of  great 

gractical  importance,  for  such  a  covenant  is  very 
kely  to  be  introduced  into  bills  of  sale."  This 
bill  of  sale,  therefore,  does  not  sin  against  the 
statutory  form,  unless  the  cases  which  I  have 
referred  to  are  altered  or  qualified  by  Thomas  v. 
Kelly  {ubi  sup.)  in  the  House  of  Lords.  The 
Consolidated  Credit  and  Mortgage  Corporation  v. 
Oosney  {ubi  sup.)  is  not  cited  m  Thomas  v.  KeUy. 
If  the  bUl  of  ^e  in  Thomas  v.  KeUy  is  looked  at 
it  will  be  found  to  be  altogether  different  from 
the  bill  of  sale  in  The  Consolidated  Credit  and 
Mortgage  Corporation  v.  Gosney.  It  grante  to 
the  holder  of  the  bill  of  sale  the  chattels  specifically 
described  in  the  schedule,  together  with  the  other 
chattels  and  things,  the  property  of  the  morfr^ 
gagor,  now  in  or  about  the  premises,  and  also  the 
chattels  and  things  which  may  at  any  time  during 
the  continuance  of  this  security  be  in  or  about 
the  same  or  any  other  premises  of  the  mortgagor 
(to  which  the  said  chattels  or  things,  or  any  part 
thereof,  may  have  been  removed),  whether  brought 
there  in  substitution  for,  or  renewal  of,  or  addi- 
tion to,  the  chattels  and  things  hereby  assigned. 
Such  terms  go  far  beyond  any  terms  necessary  for 
the  maintenanc&or  defeasance  of  the  security.  The 
words  are  so  wide  and  so  comprehensive  that  they 
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would  enable  the  lender  to  sweep  tip  all  future 
property  of  the  borrower,  and  would  defeat  the 
chief  object  the  Legislature  had  in  Tiew  when  the 
Act  of  1882  waa  passed.  We  were  in  argument 
much  pressed  with  sub-sect.  2  of  sect.  6  of  the  Act 
of  1882,  and  it  was  said  that  the  only  things  which 
meed  not  be  specifically  described  were  those  men- 
tioned in  sect.  6.  Sects.  4,  5,  and  6  relate  only  to 
the  schedule  containing  an  inventory  of  personal 
chattels  to  be  annexed  to  the  bill  oi  sale,  and,  in 
my  judgment,  in  no  way  control  the  terms  that 
-may  be  inserted  in  favour  of  the  maintenance  or 
defeasance  of  the  security  as  provided  in  the 
scheduled  form.  I  believe  the  Legislature  intended 
by  sub-sect.  2  of  sect.  6  to  relax  the  stringency  of 
the  previous  rules  in  favour  of  business  and  trade 
by  permitting  a  substitution  of  one  thing  for  another 
in  the  cases  named,  although  the  object  was  not 
to  maintain  or  defeat  the  security.  I  will  give  an 
illustration — a  substitution  of  steam-power  for 
Tiorse-power,  or  of  electricity  for  gas,  although  the 
security  was  in  no  way  affected  thereby,  and  the 
substitution  was  in  no  way  necessary  for  its 
maintenance.  The  bill  of  sale  in  Thomas  v.  Kelly 
{ubi  sup.)  dealt  with  chattels  which  could  not  be 
said  to  be  within  the  exception  contained  in  sub- 
sect.  2  of  sect.  6,  nor  could  be  brought  within  any 
term  for  the  maintenance  of  the  security.  Thomas 
V.  Kelly  (vM  sup.)  is  clearly  distinguishable  from 
the  present  case,  and  I  find  nothing  inconsistent 
in.  saying  that  the  bill  of  sale  in  that  case  was  bad, 
and  in  this  good.  I  cannot  think  that  tJie  House 
of  Lords,  in  Thomas  v.  Kelly  {ubi  sup.),  intended 
to  ignore  that  portion  of  the  scheduled  bill  of  sale 
which  permits  terms  for  the  maintenance  of  the 
security  (such  as  exist  in  this  bill  of  sale)  to  be 
introduced.  The  appeal  must  be  dismissed  with 
costs. 

Eat,  L.J.  read  the  following  written  judgment: 
— The  execution  creditor  claims  on  the  ground 
that  the  bill  of  sale  is  void  under  sect.  9  of  the 
Bills  of  Sale  Act  1882,  as  not  in  accordance  with 
the  scheduled  form.  It  contains  a  covenant  by 
the  grantor  that,  "  so  long  as  any  money  shall 
remain  owing  on  the  security  of  these  presents," 
the  grantor  "will  replace  any  articles  damaged  or 
worn  out  with  any  others  of  equal  value  to  be 
included  in  this  security."  The  scheduled  form 
contemplates  a  covenant  by  the  grantor  tor 
insurance,  and  also  for  maintenance  or  defeasance 
of  the  security.  Insurance  is  commonly  against 
fire.  A  covenant  to  insure,  and  in  case  of  fire  to 
expend  the  money  received  in  replacing  the 
chattels  destroyed  or  injured  by  others  which 
shall  be  included  in  the  security,  seems  to  be  the 
visry  thing  intended.  Then,  when  in  addition  the 
form  contemplates  a  covenant  for  maintenance,  it 
seems  clear  that  means  to  repair  chattels  damaged 
and  to  replace  those  worn  out  or  destroyed  by 
accident  other  than  fire.  It  is  argued  that  repair 
of  Hhe  actual  chattels  assigned  was  alone  intended. 
But  this  would  not  satisfy  the  words.  They  are 
to  maintain,  not  the  chattels,  but  the  "  security," 
and  that  the  meaning  of  "  security  "  is  larger  than 
the  subject  of  the  security  is  shown  by  the 
collocation  of  the  word  "  de^asance."  "  Defeas- 
ance of  the  chattels "  would  be  nonsense.  "  De- 
feasance of  the  security"  means  of  the  "  mortgage 
security."  So  "  maint^iance  "  must  mean  "  main- 
tenance of  the  mortgage  security  ; "  and  this 
is  literally  and  strictly  carried  out  by  such  a 
covenant  as  we  have  now  to  consider.      Then 


it  is  argued  that  this  conclusion  is  inconsis- 
tent with  Thomas  v.  Kelly  (ubi  sup.).  But  that 
was  not  a  decision  upon  a  covenant  for  mainte- 
nance of  the  security.  The  bill  of  sale  in  that 
case  contained  an  assignment  of  chattels  specifi- 
cally described  in  the  schedule  in  or  about  certain 
premises  there  mentioned,  and  also  of  "  all  chattels 
or  things  which  may  at  any  time  during  the 
continuance  of  this  security  be  in  or  about  the 
same  or  any  other  premises  of  the  mortgagor  (to 
which  the  said  chattels  or  things  or  any  part 
thereof  may  have  been  removed),  whether  brought 
there  in  substitution  for  or  renewal  of  or  in 
addition  to  "  the  scheduled  chattels.  Those  words 
"  in  addition  to  "  made  it  impossible  to  treat  the 
assignment  as  though  it  were  a  covenant  to  main- 
tain the  security.  No  such  suggestion  appears  in 
the  ailment  as  reported.  But  in  the  speech  of 
Lord  Halsbury  he  says  that  the  2nd  sub-section  ot 
sect.  6  of  the  Act  of  1882  "  undoubtedly  seems  to 
indicate  that  goods  not  capable  of  specific  descrip- 
tion and  to  be  afterwards  supplied  may,  neverthe- 
less, be  so  included  in  the  security  as  yet  not  to 
make  the  bill  of  sale  void.  But,  £f  one  supposes 
the  assignment  to  be  of  all  such  goods  as  are  the 
subject  of  the  proviso  in  question,  and  that  in  the 
schedule  they  were  properly  described,  but  added 
thereto  were  the  words  which  gave  rise  to  the 
argument,  namely,  such  goods  as  should  be  in 
substitution  thereof,  the  form  of  the  deed  would 
be  in  accordance  with  the  statute,  though  the 
schedule  should  contemplate  substituted  articles." 
Sect.  4  avoids  a  bill  of  sale  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels  not 
specifically  described  in  the  schedule.  Sect.  6, 
sub-sect.  2,  provides  that  nothing  contained  in  the 
previous  sections  shall  avoid  a  bill  of  sale  in  respect 
of  {inter  alia)  any  fixtures,  plant,  or  trade  ma- 
chinery brought  upon  the  premises  "  in  substitu- 
tion for  any  of  the  like  fixtui-es,  plant,  or  trade 
machinery  specifically  described  in  the  schedule." 
Therefore  an  assignment  of  such  substituted 
articles — which  would  only  have  the  effect  of 
a  covenant  to  assign — is  permitted  by  sub-sect 
2  of  sect.  6.  But  then  this  substitution  is 
confined  to  "  fixtures,  plant,  or  trade  machinery," 
and  does  not  include  other  chattels  such  as 
furniture  in  a  dwelling-house ;  and  it  may  be 
argued  that  a  covenant  to  assign  any  substi- 
tuted chattels  which  were  not  "fixtures,  plant, 
or  ti-ade  machinery "  would  not  be  sanctioned 
by  sect.  6,  sub-sect  2.  That  is  so.  But  the 
form  in  the  schedule  contemplates  a  covenant 
for  maintenance  of  the  security,  whatever  may 
be  the  nature  of  the  chattels  mortgaged.  Thu 
is  not  inconsistent  witti  sect.  6,  sub-sect.  2.  That 
section  allows  certain  trade  chattels  which  may 
be  afterwards  acquired  to  be  included,  not  merely 
for  the  purpose  of  maintaining  the  security,  but 
for  the  obvious  reason  that,  unless  this  could 
be  done,  a  manufacturer  who  had  given  a  bill 
of  sale  could  not  make  any  alteration  or  improve- 
ment in  his  plant,  fixtures,  or  machinery  without 
lessening  the  secuiity — that  is,  practicollj,  with- 
out the  consent  of  the  mortgagee.  In  the 
interest  of  trade  he  is  to  be  allowed  to  do  this  on 
the  terms  that  the  security  is  to  cover  the 
substituted  ai-ticles.  But,  in  addition  to  this,  the 
scheduled  form  shows  that  a  covenant  for  main- 
tenance of  the  security  is  to  be  allowed  in  every 
case,  whether  the  mortgaged  chattels  are  plant, 
fixtures,  or  trade  machmery,  or  mere  furniture 
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of  a  dwelling-house,  or  other  chattels  not  oomins 
within  the  description  in  sect.  6,  Bub-sect.  2.  I 
hare  only  to  add  uiat  this  construction  of  the  Act 
hag  already  been  adopted  by  the  Court  of  Appeal 
in  the  case  of  Furber  v.  Cobb  {ubi  sup.),  where 
Sir  James  Hannen  says  of  a  similar  covenant 
that  it  was  "  essentially  necessary  for  maintaining 
the  security  agreed  on,  and,  if  I  had  been 
lequired  to  p.re  an  example  of  the  words  under 
consideration,  I  should  hare  selected  this  as  the 
most  obvious."  Fvrber  v.  Cobb  {ubi  tup.)  was 
cited  in  the  argument  in  Thomas  v.  Kelly  {ubi  sup.) 
in  the  House  of  Lords ;  and  I  do  not  find  any 
mtimation  of  dissent  fron  it  by  any  member 
of  that  tribunaL    The  appeal  must  be  dismissed 

'"'''*'*^-  Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Prilchard,  Englefield, 
and  Co..  agents  for  Butcher  and  Barlow,  Bury. 

Solicitors  for  the  defendant,  Norris,  Aliens,  and 
Otapman,  agents  for  Biggies  and  Ogden,  Man- 
chester. 


Wednesday,  Jan.  31. 

(Before  Lord  Ebheb,  M.B.,  Lopes  and 

Davet,  L.JJ.) 

ChAXBEBLATNE  «.  CoiililNS  AND  ANOTHEB.  (a) 
APPUOATION   rOS   A   NEW  TBIAL. 

dnenatU  —  Fiseiures  —  Chattels  —  Operative   ma- 

ehinery — SwitehbacJc  railway. 
The  defendant  was  bound  by  the  restrictive  covenants 
of  a  building  estate  that  no  "  operative  machinery  " 
uundd  be  fixed  or  fastened  on  the  land  held  by 
him,  and  also  thai  "  no  hut,  tent,  shed,  caravan, 
house  on  wheels,   or  other  chattel,"  should  be 
"  erected,  made,  placed,  or  be  allowed  to  remain 
won  any  lot." 
Slid,  that  a  suritchback  railway  erected  upon  piles 
driven  into  the  groundwas  "  operative  mocfctnery," 
and  was  also  a  "  chattel "  within  the  meaning  of 
the  covenant. 
This  was  a  motion  by  the  defendants  for  judg- 
ment or  a  new  triaL 

The  plaintiff  was  the  owner  of  several  houses  at 
Clacton-on-Sea,  near  to  which  the  defendants 
erected  a  switchback  railway  upon  piles  driven 
mto  the  gronnd. 

The  action  was  brought  for  a  nuisance  and  for 
a  breach  of  covenant  through  the  erection  of  the 
nilway. 

At  the  trial  of  the  action  before  Mathew,  J. 
with  a  jury  at  Chelmsford,  the  jury  found  that 
the  railway  was  a  nuisance,  and  the  defendant 
gave  an  undertaking  not  to  use  it. 

The  question  of  breach  of  covenant  was  reserved 
hj  the  learned  judge  for  further  consideration, 
and  upon  such  further  consideration  he  held  that 
there  had  been  a  breach,  and  he  granted  a  man- 
datory injunction  for  the  removal  of  the  railway. 
The  plaintiff's  and  the  defendants'  properties 
formerly  belonged  to  a  building  company,  who 
sold  its  estate  in  lots  to  various  purchasers,  and 
in  the  conveyances  were  restrictive  covenants 
limiting  the  use  of  the  g^und  by  the  various 
pmchasera. 

The  defendants  admitted  that  they  were  bound 
If  the  following  covenants,  and  that  the  plaintiff 
■»M  entitled  to  the  benefit  of  them,  so  that  the 
only  qneetion  was  whether  the  erection  of  the 

M  Bepoitad  b;  E,  Uanlit  Suih,  Eaq.,  Banl«ter-«t-L»w. 


switchback  railway  was  or  was  not  a  breach  of 
these  covenants.  The  covenants  in  question  were 
as  follows : 

No  hoose  to  be  erected  on  the  said  premisea  ghall  be  used 
for  any  other  purpose  than  as  a  private  dwellings-house, 
and  the  trade  of  an  innkeeper,  victualler,  or  retailer  of 
wines,  spirits,  or  beer,  shall  not  be  carried  on  on  the 
said  premises,  nor  shall  any  operative  machinery  be  fixed 
or  fastened  thereon.  No  hut,  tent,  shed,  caravan,  house 
on  wheels,  or  other  chattel  shall  be  erected,  made,  placed, 
or  be  allowed  to  remain  npon  any  lot,  and  the  company 
or  the  owner  or  owners  of  any  of  the  other  lots,  or  any 
part  thereof,  may  remove  and  dispose  of  any  snch  erection 
or  any  such  other  thin^,  and  for  that  pnrpose  may  break 
or  remove  fences  and  forcibly  enter  upon  any  lot  upon 
which  a  breach  of  this  stipulation  shall  ooour,  and  shall 
not  be  responsible  for  the  safe  keepings  of  anythinf^  go 
removed  or  for  the  loss  thereof  or  any  damage  tiiereto. 

ChanneU,  Q.C.  {Winch,  Q.G.  and  Brooke  Little 
with  him)  for  the  defendants. — The  switchback 
railway  is  not  covered  in,  and  to  be  brought  within 
the  terms  of  the  covenant  it  must  come  either 
within  the  words  "  operative  machinery  "  or  the 
words  "  other  chattel."  It  is  submitted  that  it 
comes  within  neither  expression.  The  railway, 
apart  from  the  carriages  which  run  upon  it,  and 
which  are  no  part  of  the  railway,  is  not  machinery, 
and  there  is  nothing  in  it  which  moves  or  works. 
The  lines  of  a  tramway  could  not  be  said  to  be 
machinery,  and  stiU  less  could  they  be  said  to  be 
operative  machinery.  The  switchback  railway  is 
in  just  the  same  position  as  the  lines  of  a  tram- 
vray.  Neither  can  it  be  a  chattel,  bticause  it  is  a 
fixture.  A  fixture  cannot  be  a  chattel ;  the  two 
words  are  exclusive  of  one  another.  Further, 
though  it  were  a  chattel,  it  cannot  be  said  to  be 
within  the  words  "  other  chattel  "  of  the  covenant. 
"  Other  "  implies  a  chattel  of  the  samQ  nature  as 
the  chattels  previously  mentioned,  and  "  otlier 
chattel  "  means  some  movable  stinioture. 

Kemp,  Q.C.  and  BoydeU  Houahton  for  the 
plaintiff. — The  railway  cannot  be  considered 
separately  from  the  carriages  which  run  upon  it. 
Wnatever  be  the  cause  of  the  motion  of  the 
carriages,  a  railway  is  a  machine,  and  when  the 
carriages  are  used  it  is  an  operative  machine. 
Whether  the  carriages  are  moved  by  steam,  or  by 
horse-power,  or  by  gravitation,  which  is  the  result 
of  the  form  of  the  railway,  is  an  immaterial 
matter.  Secondly,  the  railway  being  fixed  to  the 
ground  merely  lor  the  purpose  of  more  con- 
veniently using  it,  and  not  for  the  improvement  of 
the  land,  is  a  *'  chattel,"  and  not  a  fixture : 

Eellawell  v.  Eartviood,  6  Ex.  295  ; 

Turner  v.  Cameron,  22  L.  T.  Sep.  N.  3. 525 ;  L.  Eep. 
5  Q.  B.  306. 

Lord  EsHEB,  M.B. — It  seems  clear  to  me  that 
this  switchback  railway  comes  within  the  words 
of  these  covenants  both  as  being  "  operative 
machinery  "  and  as  being  a  "  chattel  within  the 
meaning  of  the  covenant.  That  the  railway  is 
"  machinery  "  I  have  no  doubt  at  all.  It  is  some- 
thing made  to  have  a  given  effect  by  means  of 
power  applied  to  it.  It  is  built  solely  for  the  pur- 
pose of  operating  upon  something,  namely,  on 
certain  carriages,  in  a  particular  way.  Being  built 
on  purpose  to  perform  a  particular  operation,  I 
think  that,  if  it  carries  out  the  operation  as  it  is 
intended  to,  it  is  operative  machinery.  I  am  there- 
fore of  opinion  that  this  railway,  even  if  it  were 
a  fixture,  comes  within  the  covenant  as  being 
"  operative  machinery."   But  it  is  also  a  "  chattel 
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tnthin  the  oovenant.  It  is  erected,  made,  and 
placed  on  the  land,  and  it  could  be  removed  to- 
morrow without  causing  any  material  injury  to 
the  soiL  It  is  erected  on  the  soil,  not  for  the  pur- 
pose of  increasinf;  the  value  of  the  land,  but  only 
for  the  purpose  of  its  more  convenient  use  as 
machinery.  On  both  grounds  I  think  that  it 
comes  within  the  covenant,  and  this  appeal  must 
be  dismissed. 

Lopes,  L.J. — ^I  entirely  agree,  and  in  my 
opinion  this  railway  is  both  "operative  machinery 
and  a  "  chattel  "  within  the  covenant.  A  railway 
impelled  by  steam  must  be  admitted  to  be 
machinery,  and  on  this  point  I  think  no  dis- 
tinction can  be  drawn  between  the  cases  of  the 
motive  power  being  steam  and  being  gravitation. 
Then  it  was  argued  that  the  railway  is  not 
"operative."  Operative  means  no  more  than 
active,  and  this  railway  acts  by  conveying  people. 
I  also  think  that  it  is  a  chattel,  and  it  is  not  the 
less  so  because  it  is  fixed,  to  the  ground ;  because, 
though  it  is  fixed,  it  comes  within  the  explanation 
of  such  fixtures  given  in  HellaiceU  v.  Eaattoood  {vM 
•up.).  I  agree  that  the  appeal  fails  and  must  be 
dismissed. 

Davbt,  L.J. — I  am  of  the  same  opinion.  This 
railway  is  "operative  machinery"  and  also  a 
"chattel"  within  the  meaning  of  the  covenant. 
There  is  always  great  danger  in  giving  definitions, 
but  I  think  I  may  say  that  "  machinery  "  implies 
the  application  of  mechanical  means  to  the  attain- 
ment of  some  particular  end  by  the  help  of 
natural  forces,  and  the  addition  of  the  word 
"oi)erative"  means  "with  the  potentiality  of 
operating  or  doing  work."  It  is  dear  to  my  mind 
that  a  switchback  railway  comes  within  that 
definition,  because  it  is  a  thing  skilfully  built  with 
curves  of  a  particular  shape  which  by  their 
peculiar  form  supply  the  motive  power  which 
actuates  the  carnages  which  run  up  and  down 
tiie  railway.  But  besides  bein^  "operative 
machinery,  it  is  also,  in  my  opinion,  a  chattel 
within  the  meaning  of  the  covenant.  I  agree 
that  all  goods  are  chattels,  whether  they  be  mov- 
able or  immovable,  if  they  are  not  part  of  the 
freehold.  Adopting  the  criterion  of  Parke,  B.  in 
Hellawett  v.  Eatiwood  {ubi  tup.)  cited  in  Turner 
V.  Cameron  (iM  tup.),  I  think  that  we  cannot  say 
that  this  switehback  railway  was  made  for  the 
purpose  of  improving  the  land,  but  was  secured  to 
the  soil  merely  for  its  more  convenient  use  as 
a  chattel.  For  this  reason  I  agree  that  the 
railway  in  question  is  a  "  chattd "  within  the 
covenant,  and  on  both  grounds  the  appeal  must 
be  dismissed.  Appeal  ditmitied. 

Solicitors:  for  the  plaintiff,  Chamberlayne  and 
Short;  for  the  defendante,  Harman,  Ward,  and 
Collier,  for  Young  and  Harman,  Clacton-on-Sea. 


Thurtday,  Feb.  1. 

(Before  Lord  Ebheb,  M.B.,  Lopes  and 

Davet,  L.JJ.) 

Bbothebton  v.  The  Mbteopolitan  Distbict 

Railway  Joint  Committee,  (a) 

APPLICATION  FOE  A  NEW  TBIAL. 
Practice — Costi — New  trial — Costt  of  former  trial 
to  abide  the  retuU  of  new   trial— Meaning  of 
"  retuU." 

(a)  Beported  bj  E.  Manlet  Smith,  Eiq.,  Barrliter-kt-Lkw, 


The  Court  of  Appeal  having  made  an  order  for 

the  new  mat  of  an   action,  "  eoits  of  former 

trial  to  abide  the  retuU  of  new  trial "  .- 
Held,  thai  "  the  retult "  in  thit  order  meant  "  the 

retuU  at  to  eottt." 
This  was  a  motion  for  a  new  trial. 

The  action  was  for  false  imprisonment,  and 
the  learned  judge  at  the  trial  of  the  action  witii 
a  jury,  without  calling  on  the  defendants,  directed 
the  jury  to  find  for  the  defendants,  and  gave 
judgment  for  the  defendante  accordingly. 

The  plaintiff  moved  for  a  new  trial. 

The  Court  of  Appeal  ordered  the  judgment  to 
be  set  aside  and  "  a  new  trial  to  be  had  between 
the  parties ;  coste  of  former  trial  to  abide  the 
result  of  new  triaL" 

At  the  new  trial  the  plaintiff  obtained  a 
verdict  for  one  farthing  damages,  and  the  judge 
thereupon  deprived  him  of  his  coste. 

The  plaintiff  moved  for  another  new  trial  on 
the  g^und  of  insufficiency  of  damages. 

Critpe  (Candy,  Q.G.  with  him)  for  the  plaintiff, 

F.  H.  Mellor  for  the  defendante. 

The  CouBT  refused  the  application. 

The  question  then  arose  as  to  the  coste  of  the 
first  trial. 

Critpe. — The  "  result "  of  the  second  trial  was 
a  verdict  for  the  plaintiff.  The  plaintiff  is  there- 
fore entitled  to  the  costs  of  the  &Ki  triaL 

MeUor. — The  "  result "  in  the  order  of  the  court 
means  the  result  as  to  coste.  The  plaintiff  was 
deprived  of  his  coste  in  the  second  trial,  and  he 
is  therefore  not  entitled  to  the  ooste  of  the  first 
trial: 

Fergusson  v.  Daviton,  46  L.  T.  Eep.  N.  S.  191;  8 
Q.  B.  Div.  470,  was  referred  to. 

Lord  Ebheb,  M.E. — In  the  order  of  the  court 
the  "result "  meant  the  "  result  as  to  costs."  Tbe 
order  was,  that  as  regards  coste  the  result  of  the 
first  trial  should  be  the  same  as  the  result  of  the 
second  trial.  As  the  plaintiff  has  not  got  the 
coste  of  the  second  trial,  he  will  not  have  them 
in  the  first. 

Lopes  and  Datet,  L.JJ.  concurred. 

Solicitor  for  tbe  plaintiff,  Edward  Clarke. 

Solicitors  for  the  defendante.  Fowler,  Perkt, 
and  Co. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Nob.  21  and  Dec.  21, 1893. 

(Before  Lawbance  and  Wbioht,  JJ.) 

Shaw    v.   The    Gbeat    Westkbn    Railwat 

Company,  (o) 
Railway  company — Valttablet  not  declared — Theft 
by  company't  servant — No  negligence  on  part 
of  company — Liability  of  company — Carriers 
Act  1830  (1  Will.  4,  c.  68),  «».  1,  6.  ^—BaUwaf 
and  Canal  Traffic  Act  1854  (17  &  18  Vict.  c.  SI), 
t.  7. 
By  the  Railway  and  Canal  Traffic  Act  1854,  «.  7, 
"  the  company  are  to  he  liable  for  lots  or  injury 
to  goods  in  tlie  receiving,  forwarding,  or  delivery 
thereof,  occasioned  by  the  neglect  or  default  of  the 
company  or  its  servants." 

(a)  Bei»rted  by  W.  W.  Orr,  Esq.,  Buristtr-^t-Lair. 
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Shaw  v.  The  Gbeat  Western  Railway  Company.                [Q.B.  Dit. 

Mdd,  thai  this  section  doet  not  include  lost  by  the 
theft  of  the  company's  tervanis  without  negli- 
gence, and  therefore  that,  by  a  contract  or  notice 
brought  home  to  the  consignor,  the  company  can 
exempt  itself  from  liability  for  such  loss,  notwith- 
itanding  sect.  8  of  the  Carriers  Act  1830. 

Ci8S  stated  bj  consent  of  the  parties  for  the 

opinion  of  the  Conrt. 
The  action  waa  brought  to  recover  the  sum  of 

250i.,  the  agreed  value  of  jewellery  and  tiinkets 

contained  in  a  portmanteau    belonging   to   the 

Skintiff,  which  the  plaintifE  had  delivered  to  the 
efendants  at  their  station  at  Woobum  Green, 
to  be  carried  by  them  to  the  plaintifE's  house  at 
Bishops  Stortford.  The  jewellery  having  been 
stolen  from  the  portmanteau  during  the  transit 
by  a  servant  of  the  defendants,  without  any 
segligence  on  the  part  of  the  defendants,  the 
<^Tie8tion  now  was  whether  the  defendants  were 
liable  for  the  loss. 

The  further  facts,  the  nature  of  the  arguments, 
and  the  cases  cited  appear  fully  in  the  judgment. 
Larcun  WaitUyO;  Q.C.  and  Frankau  tat   the 
plaintif. 

Jelf,  Q.O.  and  A.  T.  Lavoranee  for  the  defen- 

Gvr.  adv.  vult. 
Dee.  21. — The  judgment  of  the  Court  was  read 

Wbight,  J. — The  plaintiff  delivered  to  the 
defendants  a  portmanteau,  to  be  carried  by  them 
as  common  carriers  of  goods,  and  he  paid  their 
charge  and  signed  a  consignment  note,  on  which 
was  printed  the  common  condition  to  the  effect 
that  the  company  hold  themselves  entirely 
relieved  from  loss  or  damage  to  goods  of  the  kind 
described  in  the  Carriers  Act  of  1830,  unless  the 
Articles  are  declared,  and  an  assurance  paid  as 
compensation  for  the  risk  incurred.  The  port- 
manteau contained  things  of  the  kind  mentioned 
in  the  condition  to  the  value  of  more  than  101. 
The  plaintiff  did  not  declare  them,  or  pay  or 
tender  any  increase  of  charge  in  respect  of  them. 
The  tilings  were  stolen  in  transit  by  a  servant  of 
the  defendants,  without  any  negligence  on  their 
part,  and  the  question  is  whether  the  defendants 
are  liable  for  the  loss  so  caused.  It  seems  strange 
that  snch  a  case  can  at  this  day  be  open  to  dis- 
«ii8tdon,  but  upon  examination  it  is  found  to 
involve  a  question  of  difficulty  which  is  not 
covered  by  authority.  The  Railway  and  Canal 
Traffic  Act  1854,  sect.  7,  as  interpreted  by  the 
case  of  Peek  v.  The  North  Staffordshire  BaUway 
Company  (8  L.  T.  Rep.  N.  S.  768 ;  10  H.  of  L.  Cas. 
473),  enacts,  in  substance,  that,  in  the  absence 
ojf  a  signed  and  reasonable  contract  for  exemp- 
tion, the  railway  company  is  to  be  liable  for  loss 
or  injury  to  goods  in  the  receiving,  forwarding, 
or  deliveiT  thereof,  occasioned  by  the  neglect  or 
default  of  the  company  or  its  servants.  We  are 
bound  in  this  court  by  Ashenden  v.  London, 
•Brwiion,  and  South  Coast  Railway  Company  (42 
L.  T.  Bep.  N.  S.  586;  5  Ex.  Div.  190)  to  hold  that 
the  sitnied  contract  in  this  case  does  not  avail  the 
defendants  under  sect.  7  of  the  Act  of  1854,  on 
*he  gronnd  that  it  purports  to  relieve  them  from 
J*wlity  for  every  kind  of  negligence  or  default, 
however  gross,  and  however  completely  the  loss 
^y  he  unconnected  with  the  fact  of  the  goods 
beine  valuables,  and  does  so  without  any  equivalent 
or  beneficial  alternative,  and   is  therefore   un- 


reasonable. But  sect.  7  of  the  Act  of  1854 
concludes  with  the  proviso  "  that  nothing  herein 
contained  shall  alter  or  affect  the  rights, 
privileges,  or  liabilities"  of  a  company,  under 
the  Carriers  Act  1830,  "  with  respect  to  articles 
of  the  descriptions  mentioned  in  the  said  Act." 
The  Act  of  1830,  sects.  6  and  8,  is  as  follows : 
Sect.  6,  "  Provided  always,  that  nothing  in  this 
Act  contained  shall  extend  or  be  consti'ued  to 
annul,  or  in  anywise  affect  any  special  contract 
between  such  mail  contractor,  stage  coach 
proprietor,  or  common  carrier,  and  any  other 
parties,  for  the  conveyance  of  goods  and  mer- 
chandises." Sect.  8 :  "  Provided  also,  that  nothing 
in  this  Act  shall  be  deemed  to  protect  any  mau 
contractor,  stage  coach  proprietor,  or  other 
common  carrier  for  hire  from  liability  to  answer 
for  loss  or  injury  to  any  goods  or  articles  what- 
soever, arising  from  the  felonious  acts  of  any 
.  .  .  servant  in  his  or  their  emplov,  nor  to 
protect  any  such  .  .  .  servant  from  lia- 
bilitv  for  any  loss  or  injury  occasioned  by  bis 
or  their  own  personal  neglect  or  misconduct." 
And  it  is  argued  that  the  contract  in  this  case 
is  a  special  contract  under  sect.  6  of  the  Act  of 
1830,  and  is  saved  by  the  proviso  to  sect.  7  of  the 
Act  of  1854,  and  so  not  subject  to  the  proviso 
of  sect.  8  of  the  Act  of  1830.  We  are,  however, 
bound  by  the  decision  of  the  Exchequer  Chamber 
in  Baxendale  v.  The  Cheat  Eastern  Mailway  Com- 
pany (L.  Rep.,  4  Q.  B.  244)  to  hold  that  sect.  6  of 
the  Act  of  1830  does  not  give  validity  to  special 
contracts  generally,  but  refers  only  to  contracts 
by  which  the  company  voluntarily  renounces  the 
protection  given  i)y  sect.  1  of  the  Act.  The 
rights  or  liabilities,  therefore,  of  the  defendants 
under  their  special  contract  are  not  rights  or 
liabilities  under  the  Carriers  Act  at  all,  and  are 
not  saved  by  the  proviso  ta  sect.  7  of  the  Railway 
Traffic  Act.  And  even  if  a  different  construction 
could  be  put  upon  sect.  6  it  would  not  avail  the 
defendants,  for,  if  the  special  contract  derives  its 
validity  from  sect.  6,  then  it  is  subject  to  sect.  8 
of  the  saTne  Act,  and  the  defendants  are  expressly 
made  liable  for  the  theft  of  their  servant.  A 
third  point  was  raised,  that  the  plaintiff  is 
precluded  from  succeeding  because  he  delivered 
valuables  without  declaring  them,  having  notice 
that  the  company  would  not  receive  them  unless 
declared  and  insured;  and  it  was  argued  that 
this  was  a  fi-aud,  or  that  in  some  way  the  plaintiff 
was  estopped.  In  the  early  part  of  the  century 
this  point  was  raised  in  many  cases,  and  the 
decisions  were  conflicting,  but  since  the  case  of 
Walker  v.  Jackson  (10  IL  &  W.  161)  it  seems  to 
have  been  regarded  as  settled  law  that  a  carrier 
cannot  succeed  on  this  ground  in  the  absence  of 
positive  misrepresentations  or  other  actual  fraud, 
and  the  older  decisions  have  dropped  out  of  the 
books.  The  defendants,  therefore,  fail  on  all  the 
grounds  on  which  their  case  was  aivued ;  but  this 
does  not  dispose  of  the  matter.  It  was,  indeed, 
assumed  in  the  argument  on  both  sides  that 
sect.  7  of  the  Act  of  1854  applies  to  the  case 
unless  it  is  excepted  by  the  proviso.  It  n.ppears 
to  us,  however,  necessary  to  consider  whether 
the  principal  enactment  of  sect.  7  applies  at  all 
to  theft  by  a  servant  of  the  carrier,  whether  that 
is  within  the  expression  "  the  neglect  or  default 
of  such  company  or  its  servants,  as  used  in  that 
Act,  and  for  that  purpose  to  examine  the  state  of 
the   law  with  reference   to   which  sect.  7  was 
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enacted.  It  is  clear  law  tbat  a  common  carrier 
by  land  is,  in  the  absence  of  exemptions  by 
statate,  contract,  or  notice,  or  on  the  ground  of 
fraud,  liable  for  all  loss  or  damage  to  the  goods 
which  he  carries  for  hire,  the  act  of  God,  the 
Queen's  public  enemies,  and  "  inherent  vice " 
alone  excepted,  and  he  is  therefore,  in  the  absence 
of  such  exemptions,  liable  at  common  law  for  loss 
by  theft,  whether  by  sti-angers  or  by  his  own 
servants.  A  dictum,  apparently  to  the  contrary 
effect  attributed  to  Willes,  J.  in  Hetcalfe  v. 
The  London,  Brighton,  and  South  Coast  Railway 
Company  (4  C.  B.  N.  S.  307),  was  afterwardJa 
discfaimed  in  a  note  to  Coggg  v.  Bernard 
(1  Smith  L.  C,  9th  edit.,  p.  246).  During 
the  half-century  which  preceded  the  Carriers 
Act  of  1830,  it  had,  however,  been  estabUshed, 
for  example  in  Nicholson  v.  WUlan  (6  East. 
507)  and  Harris  v.  PacTewood  (3  Taunt.  263), 
"that  the  carrier  could  pi-otect  himself  to 
some  extent  from  liability  for  loss  or  damage  " 
by  insisting  on  a  condition  relieving  him  from 
liability,  and  for  some  time  before  1830  it  had 
become  settled  that  he  could  do  this  by  a  mere 
public  notice,  though  not  "  brought  home "  to 
the  customer  in  any  way.  After  the  Act  of  1830 
it  was  necessary  for  him  to  show  a  special  contract 
for  that  purpose,  but  a  general  notice  "  brought 
home  "  to  the  customer  was  held  to  be  a  special 
contract,  because  the  customer  who  sent  his  goods 
after  notice  of  the  condition  was  held  to  have 
assented  to  it :  (see  per  Blackburn,  J.  in  the  case 
of  Peek  V.  The  North  Staffordshire  Railway  Com- 
pany, aa  L.  J.  241,  Q.  B.)  The  extent  of  the 
protection  obtained  by  these  contracts  or  notices 
was  limited  until  about  1850.  However  genei-al 
their  terms,  they  were  construed  as  covering  only 
ordinary  carriers'  risks,  or  risks  of  the  road,  and 
not  as  extending  to  "  gross  "  negligence,  and  a 
contract  or  notice  expressly  extendmg  to  "  gross 
negligence  "  would  have  been  held  bad,  to  that 
extent  at  all  events.  Loss  by  theft,  by  strangers, 
or  by  the  carriers'  servants,  in  the  absence  of 
"gross"  negligence,  was  a  "risk  of  the  road," 
against  which  uie  contract  or  notice  at  common 
law  protected  the  carrier,  quite  apart  from  the 
Act  of  1830,  and  notwithstanding  sect.  8  of  that 
Act,  which  merely  excepted  theit  by  the  servant 
out  of  the  protection  given  by  the  mere  force  of 
the  statute  itself,  and  not  out  of  the  protection 
obtained  by  contracts  not  depending  on  the 
statute  for  their  validity :  (Butt  v.  The  Great 
Western  Railway  Company,  11  C.  B.  140, 
explained  in  Metcalfe  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company  (ubi  sup.), 
and  in  The  Great  Western  Railway  Company  v. 
Rim^ll,  18  C.  B.  575,  and  in  the  notes  to  Coggs 
V.  Bernard,  1  Smith  L.O.  at  p.  246,  9th  edit.) 
By  the  end  of  1852,  however,  it  had  become 
settled  by  a  series  of  cases  [in  the  Queen's  Bench, 
Shaw  V.  The  York  and  North  Midland  Railway 
Company  (13  Q.  B.  347),  Austin  v.  The  Manchester, 
Shemeld,  and  Lincolnshire  Railway  Company  (16 
Q.  B.  600),  Chippendale's  csise  {21  L.  J.,  22  Q.  B.); 
in  the  Common  Fleas,  Austin  v.  The  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  (10 
C.  B.  454) ;  and  in  the  Exchequer,  Corr  v.  The 
Lancashire  and  Yorkshire  Railway  Company  (7 
Ex.  707)]  which  extended  to  contracts  and:  notices 
the  construction  that  had  been  applied  to  sect.  1 
of  the  Act  of  1830  inHinton  v.  jDt66in(2  Q.  B. 
646),    that    the    protection    afforded   by    these 


contracts  or  notices  "  brought  home "  might 
extend  to  negligence  however  great,  and  that  it 
made  no  difference  whether  the  pleader  alleged 
the  negligence  to  be  "  gross  "  or  not.  After  these 
decisions  the  carriers  contracts  or  notices  when 
"  brought  home  "  protected  them  from  everything 
except  wilful  acts,  such  as  conversion  of  the  goods 
by  the  carrier  himself  or  his  agents,  or  wilfol 
misdelivery,  amoimting  to  a  renunciation  of  the 
character  of  bailee :  {Morritt  v.  TAe  North-Eastem 
Railway  Company,  34  L.  T.  Rep.  N.  S.  940; 
1  Q.  B.  Div.  302;  Austin  v.  The  Manchester, 
Sheffield,  and  Lincolnshire  RaUumy  Company, 
10  0.  B.  454.)  It  was  to  correct  this  state  of 
the  law  that  the  Traffic  Act  of  1854  wa« 
passed.  The  legal  warfare  had  been  waged  about 
negligence  only,  and  there  is  some  presump- 
tion that  statutes  passed  to  amend  the  law  are 
directed  against  defects  which  have  come  into 
notice  about  the  time  when  the  statutes  passed : 
see  per  Blackburn,  J.  in  Peek's  case  {ubi  sup.) 
The  language  of  the  Act  itself  points  in  the  same 
direction.  The  enactment  is,  "  that  the  company 
are  to  be  liable  for  loss  or  injury  to  goods  in 
the  receiving,  forwarding,  or  deliveiy  thereof, 
occasioned  by  'the  neg^ct  or  default'  of  the 
company  or  its  servants."  These  words  are 
completely  apt  to  describe  every  form  of  negli- 
gence, including  theft  by  the  company's  servants, 
if  occasioned  or  facilibited  by  negligence,  and 
any  default  within  the  8C0X)e  of  the  servants' 
employment;  but  they  are  not  apt  to  describe 
loss  by  theft  without  negligence  of  the  company. 
For  many  years  carriers  had  been  allowed  to 
exempt  themselves  from  liability  for  all  risks  of 
the  road  not  occasioned  by  negligence,  including 
loss  by  theft  of  their  seivants  (Butt  v.  The  Great 
Western  Railway  Company,  11  C.  B.  140),  subject 
only  to  the  express  enactments  of  the  Act  of  1830, 
and  there  is  nothing  to  indicate  that  the  law  in 
this  respect  was  thought  to  require  amendment — 
in  Inspect  of  theft  or  any  other  of  the  risks  of 
the  road.  If  it  was  intended  to  make  the  com- 
panies liable  for  theft  without  their  negligence ; 
there  is  a  strong  contrast  between  the  inaptitude 
of  the  words  used  in  the  Act  of  1854,  and  the 
direct  language  of  sects.  4  and  8  of  the  Act  of 
1830.  Having,  then,  regard  to  the  terms  of  the 
Railway  Traffic  Act,  and  to  the  history  of  the 
law  on  the  subject,  and  the  occasion  for  the  Act, 
it  seems  most  reasonable  to  hold  that  it  extends 
only  to  negligence  or  default  in  the  nature  of 
negligence,  or  within  the  scope  of  the  servants' 
employment.  The  company,  therefore,  as  regards 
theft  without  negligence,  are  left  in  the  same 
position  in  which  they  had  been  at  common  law 
for  at  least  one  hundred  years  in  relation  to  such 
theft — that  is,  that,  subiect  (in  the  case  of  the 
valuables  specified  in  the  Act  of  1830)  to  the 
provisions  of  sect.  8  of  that  Act,  they  can,  by 
contract  or  notice  "  brought  home,"  exempt  them- 
selves from  liability  for  such  theft.  It  may  be 
added  that  sect.  8  of  the  Act  of  1830  cannot  be 
construed  as  a  general  enactment  that  common 
carriers  bv  land  are  in  aU  cases  to  be  liable  for 
theft  by  their  servants.  The  terms  of  the  sectipn 
confine  it  to  cases  of  the  valuables  specified  in 
the  Act,  and  are  in  strong  contrast  with  the 
language  used  in  sect.  4,  wMch  was  intended  to 
be  general.  This  view  was  plainly  the  view  of 
the  Court  in  the  case  of  BtUt  v.  The  Great  Western 
Railway  Company  (ubi  sup.),  and  it  must  always 
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liare  been  the  -view  of  pleaders,  because  all  the 
precedents  of  replications  of  felony  by  the 
carrier's  servants  are  to  pleas  of  the  Carriers 
Act,  and  not  to  pleas  of  contracts  at  common 

■*"•         Judgment  for  defendants  urithout  costs. 

Solicitors  for  the  plaintiff,  Yarde  and  Loader. 
Solicitor  for  the  defendants,  B.  B.  Nelson. 


EsSLkvni.— Smith  T.  Wullrr,  ante,  page  170.— In  be&d  note,  for 
"Con^^lctloii  ifBrmed,"  read  "DUmisaal  alBnned." 


Snprenu  Court  of  InMcato. 

— ♦ — 

COURT   OF   APPEAL. 

Nov.  30. 1893,  and  Jan.  17, 1894. 

(Before  Lord  Ebheb,  MJl.,  Lopes  and 

Kay,  L.JJ.) 

STNas  V.  Stnoe  and  othebs.  (a) 

APPEAL  FBOH    THE    (JUEEK'S    ]^N'CH    DITI8I0N. 
CoiUraet — Aqreevnent  in  consideration  of  marriage 
— Promise  by  intended  husband  to  leave  pro- 
perty to  intertded  wife — Breach  during  life  of 
hutband — Action    for     damages — Measure     of 
damages. 
Tke  defendant  wrote  a  letter  to  the  plaintiff,  whom 
he  was  then  desirous  of  marrying,  saying  :  "  Tou 
thoroughly  understand  the  terms,  which  are,  that 
lUave  house  and  land  to  you  for  your  lifetime." 
This  referred  to  the  proposed  marriage.     The 
plaintiff  shortly  afterwards  married  the  defen- 
dajU  upon  the  faith  of  the  above  letter.     The 
'  defendant  made   a  ujitl,  leaving  the  house  and 
land  to  his  wife  for  her  life.    He  subsequently 
destroyed  that  will,  and  conveyed  the  house  ana 
land  to  his  daughters  absoluiely. 
Seld  {reversing  the  decision  of  Mathew,  J.),  that 
there  was  a  binding  promise  to  leave  the  property 
to  the  plaintiff,  which  could  be  ^forced ;  that 
there  was  a  breach  of  the  contract,  by  the  convey- 
ing away   of  the  property,  which  entitled  the 
plainiiff  to  sue  at  once  for  damages ;  and  that 
the  measure  of  damages  wae  the  present  value  of 
the  possible   life   estate   to  which  the  plaintiff 
woM  have  been  entitled  if  she  had  survived  h&r 
huAand. 
This  was  an  appeal  by  the  plaintiff  from  the 
jodgnient  of  Matthew,  J.,  apon  further  considera- 
tion in  London,  after  the  trial  without  a  jury  at 
Bristol 

The  plaintiff  brought  this  action  against  her 
husband.  Sir  B.  Synge,  and  his  two  daughters, 
asking  for  a  declaration  that  she  was  entitled  to  a 
<!ertain  house  and  land  called  Ardfield,  and  in  the 
alternative,  for  damages  for  breach  of  contract. 

On  the  24th  Dec.  1883  the  defendant.  Sir  E. 
Synge,  wrote  a  letter  to  the  plaintiff,  a  lady  whom 
w  was  then  desirous  to  marry,  in  which  he  said : 

Ton  thonmghly  Trnderetand  the  terms  (and  I  dare  say 
Wo  told  Mr.  Woodruff)  on  which  we  are  to  put  a  stop 
to  all  this  bother  by  becoming  "  one  another,"  which  are, 
tliat  I  leave  honse  and  land  to  yon  for  your  lifetime ;  bnt 
Ton  bein^  otherwise  provided  for  in  the  "  tin "  line,  I 
l«»ve  what  I  have  to  the  girls. 

The  house  and  land  referred  to  were  a  house 
and  land  called  Ardfield,  in  which  Sir  B.  Synge 
(■I  Beportad  \j  J.  H.  WiLLUKS,  Ba<i„  Barriater-at-Law. 
ToLIiX,K.B.,  1786. 


then  resided  with  two  daughters  by  a  former 
marriage.  The  lady  had  some  property  of  her 
own,  of  which  Mr.  Woodruff  was  trustee. 

The  marriage  between  the  plaintiff  and  the 
defendant  took  place  on  the  5th  Jan.  1884,  ten 
days  after  the  date  of  the  letter. 

At  the  trial  the  plaintiff  said  that  she  answered 
the  letter,  but  there  was  no  copy,  and  the  oi-iginal 
was  not  produced.  When  she  received  the  letter 
she  was  staying  with  Mr.  Woodruff,  and  she 
showed  it  to  him.  He  advised  her  to  keep  the 
letter,  and  to  have  it  stamped.  She  did  keep  the 
letter.  The  lady's  property  was  settled  upon  her- 
self, but  there  was  no  settlement  of  Sir  B.  Synge's 
property  upon  her. 

Snoruy  after  the  marriage  the  defendant  made 
a  will,  by  which  he  left  Ardfield  to  the  plaintiff 
for  life.  This  will  was  subsequently  destroyed,, 
and  the  defendant  made  other  wills. 

On  the  29th  Sept.  1892  the  defendant,  Sir  B.. 
Sjmge,  conveyed  Ardfield  to  his  two  daughters,, 
the  other  defendants,  by  deed,  having,  as  he  said, 
totally  forgotten  the  letter  of  the  24th  Dec.  1883.. 
The  property  was  leasehold  property. 

At  th^  tnal  before  Mathew,  J.  without  a  jury, 
the  learned  judge  gave  judgment  in  favour  of  the  • 
defendants,  upon  the  eround  that  the  letter  had., 
not  been  treated  by  the  plaintiff  as  a  conti-act  at 
all,  but  as  a  mei'e  statement  of  intention  by  which . 
the  intended  husband  was  not  to  be  bound. 
The  plaintiff  appealed. 

BuckniU,  Q.C.  and  Blake  Odgers,  Q.G.  for  the 
appellant. — The  appellant  now  only  asks  for  a 
decision  that  there  has  been  a  breach  of  contract,, 
and  for  damages ;  she  gives  up  the  claim  for  a 
declaration  and  for  specific  performance. 
There  was  a  definite  offer  contained  in  the  letter 
which  was  intended  to  be,  and  was  accepted  as 
a  binding  promise  by  the  parties.  It  was  not 
merely  the  expression  of  a  revocable  intention. 
The  appellant  accepted  the  offer,  and  married* 
upon  tne  faith  of  it.  There  was,  thei'efore,  a 
binding  contract  made  in  consideration  of  mar- 
riage, by  which  the  respondent  promised  that, 
after  his  death  the  appellant  should  have  this 
property.  If  snch  a  contract  is  broken  damages 
can  be  recovered : 

NeedhamT.  Kirkman,  3  B.  ft  Aid.  531  ; 

Ooilmere  v.  Battiaon,  1  Yemon.  48 ; 

Alderson  v.  MaddUon,  43  L.  T.  Bep.  K.  S.  349  ;  & 
Ex.  Div.  293. 
[Kat,  L.J. — ^In  QoUmere  v.  Battison  {ubi  sup.) 
the  contract  seems  to  have  been  construed  as  a 
contract  to  "  give,"  and  not  as  a  contract  to 
"  make  a  will."]  Such  a  contract  is  not  neces- 
sarily a  contract  to  make  a  will ;  the  promise  is 
sufficiently  performed  if  by  some  means  or  other 
the  property  is  given.  All  the  authorities  are 
cases  in  which  the  action  has  been  brought  after 
the  death  of  the  promisor.  In  a  case  of  this  kind 
however,  there  is  a  complete  breach  before  death, 
because  the  promisor  has  disposed  of  the  property 
and  80  put  it  out  of  his  power  to  periorm  his 
contract : 

Hochster  v.  De  la  Tour,  2  E.  &  B.  678  ; 

BhoH  V.  Stone,  8  Q.  B.  358  ; 

Frost  V.  Knight,  26  L.  T.   Bep.  N.  S.'  79  j  L.  Eep.  7 
Ex.  Ill; 

Lovelock  V.  Franklyn,  8  Q.  B.  371 ; 

Ford  V.  Tiley,  6  B.  <fc  C.  325. 
The  last  cited  case  shows  that  it    is   no  answer 
to  the  allegation  that  the  defendant  has  broken 
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hie  contract  for  the  defendant  to  say  that  he 
might  be  able  to  get  back  the  property  before 
the  time  for  performance  arrives,  and  so  be  able 
to  perform  his  contract.  The  promise  of  the 
defendant  was  that  he  would,  as  far  as  he  could, 
mve  this  propei-ty  to  his  wife  after  his  death,  and 
that  he  would  do  nothing  to  prevent  the  perfor- 
mance of  that  contract. 

Colendge,  Q.C.  and  W.  Howland  Roberts,  for 
the  respondent. — The  learned  judge  was  right 
in  holding  that  the  letter  did  not  constitute  a 
binding  promise.  The  offer,  if  any,  was  not 
accepted  as  a  binding  contract  by  the  other  party. 
There  was  no  acceptance,  and,  therefore  no  con- 
tract at  all.  A  contract  of  this  kind  cannot  be 
broken,  and  no  action  can  be  brought  for  breach 
thereof,  until  the  death  of  the  promisor.  The 
defendant  might  get  back  the  property  before 
his  death  and  perform  the  contract.  In  Needham 
V.  Kirkman  (ubi  sup.))  the  question  was  whether 
there  had  been  a  oreach  at  the  time  of  death. 
Such  a  promise  as  that  alleged  in  this  case  is 
conditional  upon  the  wife  surviving  the  husband ; 
if  she  does  not  survive  him,  he  is  not  bound  to 
give  her  anjrthing  ;  she  cannot,  therefove,  bring 
any  action  until  after  his  death.  There  is  no 
a,uthority  to  be  found  for  such  an  action  as  this, 
and  no  ease  in  which  damages  have  been  given  for 
a  breach  of  a  contract  to  make  a  will.  [Lord 
EsHEB,  M.B. — ^Does  not  the  case  stand  thus,  as 
regards  such  a  contract?  There  is  no  breach 
during  life,  but  only  at  the  moment  of  death.  It 
is  not  a  contract  which  executors  can  perform, 
because  they  cannot  make  a  will  for  the  deceased.] 
Such  an  action  as  this  cannot  be  maintained 
-during  the  life  of  the  promisor : 

He  ParMn ;  Hill  v.  Schwarz,  67  L.  T.  Eep.  N.  S. 
77;  (1892)  3  Ch.  510. 

At  most  the  plaintiff  can  only  recover  nominal 
damages  while  the  husband  is  alive,  because  if 
he  survives  she  would  be  entitled  to  nothing. 

BuchniU,  Q.C.  in  reply. — ^If  the  plaintiff  is 
entitled  to  recover,  she  is  entitled  to  more  than 
nominal  damages.  The  question  is  the  same  as 
that  in  Frost  v.  Knight  {ubi  sup.),  in  which  the 
defendant  had  promised  to  many  the  plaintiff 
when  his  father  died,  and  the  defendant  absolutely 
refused  to  marry  the  plaintiff,  his  father  being 
stiU  aJive,  and  the  plaintiff  recovered  substantisQ 
damages  in  an  action  brought  while  the  father 
was  alive.  The  proper  measure  of  damages  in 
this  case  is  the  saleable  interest  of  the  plain- 
tiff's interest  expectant  upon   the  death  of  the 


defendant. 


Cur.  adv.  vult. 


Jan,  17, 1894. — The  judgment  of  the  Court  was 
delivered  by 

Kat,  L.J. — The  questions  which  arise  in  this 
case  are  these :  (1)  Was  there  a  binding  contract!' 
(2)  Was  it  such  a  contract  as  could  be  enforced 
in  equity,  or  was  there  a  remedy  in  damages  for 
the  breach  of  itP  (3)  Has  the  time  anived  at 
which  such  remedy  can  be  asserted?  If  the 
remedy  be  by  way  of  damages,  what  amount 
of  damages ,  should  be  given  ?  The  action  was 
tried  by  a  judge  without  a  jury,  so  that  all  ques- 
tions both  of  fact  and  law  are  ox>en  on  this  appeal. 
It  will  be  convenient  to  consider  the  questions  in 
the  order  in  which  they  are  stated.  The  alleged 
contract  is  contained  in  a  letter  of  the  24th  Dec. 
1883  by  Sir  B.  Synge  to  a  lady  whom  he  was 


desirous  to  man-y,  and  is  in  these  words :  "  Ton, 
my  love,  thoroughly  understand  the  terms  (and  I 
daresay  have  told  Mr.  Woodruff)  on  which  we  are 
to  put  a  stop  to  all  this  bother  by  becoming  '  one 
another,'  which  are,  that  I  leave  house  and  land, 
to  you  for  your  lifetime,  but,  you  being  otherwise 
pi-ovided  for  in  the  '  tin '  line,  I  leave  what  I  have 
to  the  girls.     You  know,  my  darling,  most  of  my 
income  dies  with  me.     You  would  have  enough 
(at  least  I  suppose  so)  to  keep  the  pot  boiling, 
whilst  they  would  have  notlung.    I  hope,   my 
darling,  you  see  the  thing  as  I  mean  it.    Yon 
know,  or  ought  to  know,  it  is  not  your  '  tin '  (£oI 
I  don't  know  or  care  what  it  is)  but  youroelf  , 
want.     TiTie,  it  is  possible,  but  highly  improbable 
that  I  might  come  in  for  the  title  and  sliould  be 
much  better  off.    Should  such  a  thing  happen,  we 
could  see  what  I  ought  and  would  do  for  you." 
It  is  not  necessaiy  to  quote  more  of   the  letter. 
There  seems  to  be  no  doubt  that  the  house  and 
land  referred  to  were  the  house  and  a  small  piece 
of  land  called  Ardfield,  in  Devonshire,  worth,  it  is 
said,  about  602.  or  702.  a  year,  in  which  the  defen- 
dant was  then  residing  with  two  daughters  bv  a 
former  marriage'    The  defendant  was  not  then 
Sir  B.  Synge.    He  succeeded  to  the  title  after- 
wards.    The  lady,  who  is  the  plaintiff,  had  some 
property  of  her  own,  of  which  Mr.  Woodruff  was 
trustee.   He  was  not  a  solicitor.   The  construction 
of  the  letter  is  plain.    It  is  a  statement  of  the 
terms  as  to  property  on  which  the  defendant  pro- 
posed to  marry  the  lady.    The    marriage    took 
place  on  the  5th  Jan.  1884,  ten  days  after  the  date 
of  the  letter.  But  it  is  argued  that  the  plaintiff 
did  not  understand  it  to  be  a  binding  promise,  and 
did  not  so  treat  it.    It  appears  from  her  cross- 
examination  that  she   answered  the  letter;  she 
added  "but  have  no  copy  only  from  memory.'' 
That  seems  to  intimate  that  she  had  some  recol- 
lection of  the  terms  of  her  answer.    But  she  was 
not  asked  what  those  terms  were  by  counsel  on 
either  side,  nor  was  the  letter  produced.    The  lady 
was  staying  with  Mr.  Woodruff  when  she  reeeivea 
the  letter  from  her  intended  husband,  and  she 
showed  it  to  Mr.  Woodruff.    She  kept  the  letter, 
and  says  in  her  evidence  that  she  thought  it  a 
binding  agreement.    Mr.  Woodruff  says  that  he 
advised  her  to  have  her  own  property  formally 
settled  upon  her,  and  that  upon  seeing  the  letter 
he  explained  to  her  that  it  "  was  a  fair  promise  of 
the  house  or  the  use  of  the  house  during  her  life," 
and,  he  continued,  "  I  considered  it  constituted  a 
good  contract,  and  I  advised  her  that  it  ought  to 
take  the  form  of  a  deed,  as,  although  he  mig^t 
make  his  will,  he  could  revoke  it,  and  her  reply 
was,  that  he  was  such  a  good  religious  man  he 
would  never  go  back  from  his  promise.  Whenever 
I  pressed  my  view,  that  was  always  her  answer. 
She  wished  to  rely  upon  his  promise."  He  further 
says  that  he  advised  her  to  keep  the  letter  and  to 
have  it  stamped.  To  this  she  made  no  special  reply. 
This  witnesss  was  not  cross-examined.    A  settle- 
ment of  the  lady's  property   was  made.     It  is 
dated  the  4th  Jan.   1884,  and  was  executed  by 
both  the  plaintiff  and  defendant.    It  gives  no 
benefit  whatever  to  the  defendant,  nor  does  it 
affect  any  of  his  property.    Except  the  letter  in 
question  he  made  no  settlement  upon  the  lady. 
The  marriage  having  taken  place  on    the  5th 
Jan.,  about  the  end  of  February  the  plaintiff  and 
defendant  went  to  Arcachon,  for  the  sake  of  one 
of  his  daughters,  who  was  out  of  health.    When 
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tiiere  he  made  a  will  which  has  since  been 
destroyed.  Bj  that  will  he  certainly  gave  to  his 
-wife  an  interest  in  Ardfield  after  his  death,  and 
he  communicated  the  fact  to  her.  It  was  sug- 
gested in  cross-examining  her  that  it  was  not  for 
her  life  but  during  widowhood  only,  and  she  said 
in  answer  to  a  further  question  that  it  did  not 
occur  to  her  to  tell  him  that  this  was  not  according 
io  the  letter.  It  is  argued  from  this  that  she 
ooold  not  have  considered  the  letter  binding. 
But  on  the  other  hand,  in  his  answer  to  inter- 
Tt^atories,  and  also  in  a  letter  dated  the  12th 
Ihich  1892  to  her  solicitor.  Sir  B.  Synge  says  it 
was  left  to  her  for  her  life,  and  he  does  not 
mention  the  limitation  of  widowhood,  and  one  of 
his  daughters,  Mrs.  Gilbert,  says  he  told  her  he 
had  left  Ardfield  to  his  wife  for  life.  An  undated 
letter  is  produced,  from  one  of  his  daughters  to 
SirB.  Synge,  suggesting  that  he  should  leave 
Ardfield  to  Lady  Synge  for  her  life,  and  this 
daaghter  in  her  evidence  states  that  she  made 
that  Buggestion  knowing  nothing  of  the  letter 
of  the  S^h  Dec.  1883.  Sir  B.  Synge  says  in  his 
eridence  that  he  had  forgotten  this  letter,  and 
intended  to  leave  Ardfield  to  his  daughters  by  the 
will  of  1884,  but  they  suggested  he  should  leave  it 
to  his  wife.  Unhappily  ^ssension  arose,  and  Sir 
B.  Synge  destroyed  the  will  of  1884,  and  made 
other  wills,  and  on  the  29th  Sept.  1892  he,  by 
deed,  conveyed  the  property  to  his  daughters, 
having,  as  he  says,  totalfy  forgotten  the  letter  of 
the  24th  Dec.  1883,  The  learned  judge  who 
decided  this  case  has  held  that  the  letter  was  not 
treated  by  the  lady  as  a  contract,  although,  by  the 
advice  of  Mr.  Woodruff,  she  preserved  it,  because 
ohe  did  not  adopt  his  recommendation  to  have 
the  terms  carried  out  by  deed,  nor  have  the 
letter  stamped.  He  considers  the  result  of  the 
evidence  of  what  passed  between  her  and  Mr. 
Woodruff  to  be  that  the  lady  "  understood  that 
there  had  been  no  contract  upon  the  subject,  and 
that  she  had  only  had  an  expression  of  the  inten- 
tion of  her  future  husband.  She  declines  to  have 
any  discussion  upon  the  subject ;  she  declines  to 
have  it  stomped;  and  she  says  she  is  perfectly 
willing  to  rely  upon  the  intention  en>ressed  in 
tiiat  letter,  because  she  considered  Sir  Robert 
Synge,  her  intended  husband,  a  religious  man 
and  a  man  of  honour,  and  would  keep  his  word." 
Bnt  what  does  that  amount  toP  She  had  a 
written  proposal  of  terms  before  the  marriaee 
from  her  intiended  husband  as  to  the  provision  he 
would  make  for  her.  She  declined  to  stipulate 
for  a  formal  deed,  which  would  be  an  alteration 
of  the  terms,  because  she  believed  he  would 
keep  his  word,  and  leave  it  to  her  by  his  will ; 
and  in  that  beHef  she  married  him,  and  carefully 
preserved  the  letter.  Although  we  have  not  her 
letter  in  answer,  the  inference  that  she  accepted 
the  terms,  and  married  on  the  faith  of  this 
promise  in  writing,  seems  to  us  irresistible. 
We  cannot,  with  deference  to  the  learned  judge, 
agree  in  his  view  that  she  treated  the  lettier 
as  a  mere  statement  of  intention  by  which  the 
intended  husband  was  not  to  be  bound.  The  law 
relating  to  proposals  of  this  kind  before  marriage 
was  stated  by  Lord  Lyndhurst,  L.O.,  in  Ham- 
menley  v.  De  Biel  (12  CI.  &  Fin.  46,  78): 
"The  principle  of  law,  or  at  least  of  equity, 
is  this  —  tlutt  if  a  party  holds  out  induce- 
ments to  another  to  celebrate  a  marriage,  and 
holds  them   out   deliberately  and  plainfy,  and 


the  other  party  consents,  and  celebrates  the  mar- 
riage in  consequence  of  them  ;  if  he  had  good 
reason  to  expect  that  it  was  intended  that  he 
should  have  the  benefit  of  the  proposal  which  was 
so  held  out,  a  court  of  equity  wiirta.ke  care  that 
he  is  not  disappointed,  and  will  give  effect  to  the 
proposal."  We  are  of  opinion  that  the  proposal 
of  terms  in  this  case  was  made  as  an  inducement 
to  the  lady  to  marry ;  that  she  consented  to  the 
terms  and  married  the  defendant  on  the  faith 
that  he  would  keep  his  word ;  ajid  that  accordingly 
there  was  a  binding  contitict  on  the  defendant  s 
part  to  leave  to  his  wife  the  house  and  land  at 
Ardfield  for  her  life.  Then  secondly,  what  is  the 
remedy  P  Marriage  is  a  valuable  consideration  for 
such  a  contract  of  the  highest  order,  and  when,  aa 
here,  the  contract  is  in  writing,  so  that  there  is  no- 
question  upon  the  Statute  of  Frauds,  in  the- 
language  a&eady  quoted :  "  A  court  of  equity  will 
take  care  that  the  party  who  marries  on  the  faith 
of  such  a  proposal  is  not  disappointed,  and  will 
give  effect  to  the  proposal."  In  Hartvmertley  v. 
De  Biel  (tt&t  sup.)  the  proposal  was  made  on 
behalf  of  the  intended  wife's  father  by  his  autho- 
rity, and  was  reduced  into  writing,  and  was  to  the 
effect  that  the  father  would  pay  down  10,0002.  to 
be  settled  on  the  intended  husband  and  wife  and 
their  children,  the  husband  to  secure  a  jointure  of 
5002.  a  year  to  the  wife  if  she  survived  him,  and 
then  followed  the  provision  on  which  the  question 
arose,  by  which  the  father  "proposes  for  tiie- 
present  to  allow  his  daughter  200{.  per  annum  for 
her  private  use  .  .  .  and  also  intends  to  leave 
a  further  sum  of  10,000{.  in  his  will  to  Miss 
Thomson  to  be  settled  on  her  and  her  children." 
After  the  father's  death,  without  having  made  the 
promised  provision  by  wiU,  the  only  child  of  the 
marriage,  her  mother  having  died  before  her- 
father,  instituted  a  suit  in  equity  against  his 
grandfather's  executors  to  recover  lO.OOOZ.  out  of 
his  assets ;  Lord  Langdale,  M.R.  held  that  by 
acceptance  the  proposal  had  "  ripened  into  an 
agreement,"  and  that  the  plaintiff  was  entitled  to- 
the  relief  she  prayed,  i.e.,  to  the  sum  of  10,OOOL 
with  interest  at  4  per  cent,  from  the  end  of  one 

J  rear  after  the  father's  death,  on  the  footing  of  a 
egacy.  Lord  Gottenham  affirmed  this  decision, 
saying  this  (12  01.  &  Fin.  45,  62,  n.)  :  "  I  propose 
first  to  consider  whether  there  was  any  such  agree- 
ment previous  to  the  marriage  of  the  plaintiffs 
father  and  mother  as  was  binding  on  the  late  Mr. 
Thomson,  to  give  an  additional  10,0002.  as  the 
portion  of  his  daughter.  If  it  be  supposed  to  be 
necessary  for  this  purpose  to  find  a  contract  such 
aa  usually  accompanies  transactions  of  importance 
in  the  pecuniary  affairs  of  mankind  there  may  not 
be  found  in  the  memorandum  or  in  the  other 
evidence  in  the  cause  proof  of  any  such  contract, 
and  this  may  have  led  to  the  defence  set  up  by  the 
defendants ;  but  when  the  authorities  on  uiis  sub- 
ject are  attended  to  it  will  be  found  that  no  such 
formal  contract  is  required."  This  was  affirmed  in 
the  House  of  Lords  by  Lyndhurst,  L.C.,  and  Lords 
Brougham  and  Campbell,  without  calling  upon 
the  respondents.  We  have  examined  we  case 
closely,  because  it  is  of  the  highest  authority,  not 
merely  as  a  judgment  of  the  House  of  Lords,  but 
because  it  was  decided  by  some  of  the  best  eqiiity 
lawyers  of  that  time.  Lord  St.  Leonards  has 
critisised  the  decision  on  the  ground  that  the 
memorandum  in  that  case  might  have  been  con- 
strued as  a  mere  expression  of  an  intention,  not  as        t 
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a  definite  proposal  which  could  br  acceptance 
ripen  into  a  contract:  (Sagden's  Law  01  Pro- 
perty, p.  53.)  But  he  does  not  intimate 
a  doubt  that  the  decision  was  right  if  the  proposal 
was  not  merely  of  an  intention  which  might  be 
changed.  Therefore  a  definite  proposal  in  writing; 
so  as  to  satisfy  the  Statute  of  Frauds,  to  leave 
.  property  by  wiU,  made  to  induce  a  marriage  and 
accepted,  and  the  marriage  made  on  the  faith  of 
it,  will  be  enforced  in  equity.  Then  what  is  the 
remedy  P  When  the  proposal  relates  to  a  defined 
piece  of  real  property,  we  have  no  doubt  of  the 
.  power  of  the  court  to  decree  a  conveyance  of  that 
property,  after  the  death  of  the  person  making 
'  the  proposal,  against  all  who  claim  under  him  as 
Tolnnteers.  It  is  argued  that  a  court  of  equity 
cannot  compel  a  man  to  make  a  will ;  bat  neither 
can  they  compel  him  to  execute  a  deed.  They, 
however,  can  decree  the  heir  or  devisee,  in  such  a 
case,  to  convey  the  land  to  the  widow  for  life,  and, 
under  the  Trustee  Acts,  can  made  a  vesting  order 
and  direct  that  someone  shall  convey  for  him  if  he 
refuses.  And,  under  like  circumstances,  the  court 
has  power  to  make  a  declaration  of  the  lady's 
rights ;  but  counsel  do  not  press  for  such  relief  or 
'  asK  for  a  declaration  to  bind  the  house  and  land. 
The  relief  they  ask  is  damages  for  breach  of  con- 
tract. It  seems  to  be  proved  that  the  grantees  of 
the  property  under  the  deeds  exesuted  by  Sir  R. 
Syn^  took  without  notice  of  the  letter.  They 
acquired,  as  we  understand,  the  legal  estate  by  the 
grant.  If  there  was  any  valuable  consideration 
moving  from  them,  no  relief  in  the  nature  of 
specific  performance  could  be  given  against  them, 
and  it  is  suggested  that,  the  property  oeing  partly 
leasehold,  according  to  the  decision  in  Price  v. 
Jenkins  (37  L.  T.  Rep.  N.  S.  51 ;  5  Ch.  Div.  619), 
'  there  was  such  valuable  consideration.  It  is  not 
necessaiy  to  examine  this  argument,  as  counsel 
elect  to  ask  for  damages  only.  Sir  R.  Synge  had 
all  his  lifetime  to  pedorm  this  contract,  but  in 
order  to  perform  it  he  must  in  his  lifetime  make 
.a,  disposition  in  favour  of  Lady  Synge.  If  be  died 
without  having  done  so,  he  would  have  broken  his 
.contract.  The  breach  would  be  omitting  in  his 
.lifetime  to  make  such  a  disposition.  True,  it 
would  only  take  effect  at  his  death ;  but  the  breach 
must  take  place  in  his  lifetime;  and  as,  by  the 
conveyance  to  his  daughters,  he  put  it  absolutely 
.out  of  his  power  to  perform  this  contract,  Lady 
Synge,  according  to  well-known  decisions — 
Moehiter  v.  De  la  Tour  (ubi  sup.)  and  Froit  v. 
Knight  (ubi  tup.) — ^had  a  right  to  treat  that  con- 
veyance as  an  absolute  breach  of  contract,  and  to 
sue  at  once  for  damages ;  and  as  this  court  has 
both  legal  and  equitable  jurisdiction,  we  are  of 
opinion  that  such  relief  should  be  granted.  We 
have  not  before  us  the  material  for  assessing 
such  damages.  The  amount  most  depend  on  the 
value  of  tne  possible  life  estate  which  Lady 
Synge  would  be  entitled  to  if  she  survived  her 
husband.  Their  comparative  ages  would,  of 
course,  be  a  chief  factor  in  such  a  calculation. 
There  must  be  an  inquiry  as  to  the  proper 
amount  of  damages.  Sir  R.  Synge  must  pay  the 
costs  of  the  action  here  and  in  the  court  below. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Torr,  Janeway, 
and  Co.,  for  Eattley,  Jarman,  and  Eastley, 
Paignton. 

^licitors  for  the  respondent,  Wood,  Bigg,  and 
Nash,  for  Kitson,  Mvekemie,  and  Hexi,  Toi^qnay. 


Jan.  11  and  Feb.  5. 

(Before  Lopes  and  Datet,  L.JJ.) 

HooFEB  V.  Hill,  (a) 

APPEAL  FROM  THE  QTTBBN's  BENCH  DITIglOV. 
County    Court — Registrar — Jurisdiction — Default 
summons — Notice  of  defence  and  counter-claim 
— Hearing  before  registrar — Non-appearance  of 
defendant — No  proof   of  debt — Judgment  for 
plaintiff,  and  counter-claim,  struck  out — Irregu. 
larity — Prohibition — County    Courts    Act  1888 
(51  *  62  Vict.  e.  43),  ss.  86  and  90. 
The  plaintiff  sv^d  the  defendant  in  the  Countf 
Court  to  recover  the  amount  of  a  bill  of  eotti, 
and  issued  a  default  8umm,ons  under  sect.  86  ef 
the  County  Courts  Act  1888 ;  the  defendant  gatt 
notice  of  a  defence,  and  of  a  counter-claim.    The   ; 
return  day  of  the  summ^ms  was  the  14ih  Sept.,    ' 
and  notice  was  sent  to  the  plaintiff  that  the  actum    ] 
would  be  tried  on  that  day.     It  toeu  known  tk(U    i 
the  judge  would  not  sit  upon  that  day,  but  the 
registrar  sat  to  hear    undefended  eases  under    ■ 
sect.  90  of  the  County  Courts  Act  1888.     This    ; 
action  was  called  on,  and,  no  one  appearing  oa    i 
behalf  of  the  defendant,  the  registrar  gavejadg-    I 
mentfor  the  plaintiff  on  the  claim,  and  stnuk    I 
out  the  counter-claim.    No  proof  waa  given  "cf 
the  debt  being  due  and  owing  "  as  requirtd  hj 
sect.  90. 
Held  (affirming  the  decision  of  the  Queen's  Benek 
Division),  that  the  registrar  had  jurisdiction  to 
m,ake  the  order,  and  that  there  had  been  only  an 
irregularity  in  not  requiring  proof  that  the  debt 
wtu  due  and  owing,  which  was  a  matter  far 
appeal  and  not  for  prohibition. 
Appeal  of  the  defendant  from  an  order  of  the 
Divisional   Coui-t  (Wills  and   Wright,  JJ.)  dis- 
charging a  rule  nisi  for  a  writ  of  prohibition  to 
the  County  Court  of  Birmingham. 

The  plaintiff  sued  the  defendant  in  the  Comi^ 
Coui-t  to  recover  the  amount  of  a  bill  of  costs,  and 
issued  a  default  summons  under  sect.  86  of  the 
County  Courts  Act  1888.  j 

The  defendant  gave  notice  of  his  intention  to    ! 
defend,  and  claimed  a  set-off  and  counter-claim,     j 

On  the  29th  July  notice  was  duly  given  to  the 
plaintitE  of  the  d^endant's  intention  to  defend, 
and  that  the  action  would  be  tried  on  the  14th 
Sept.,  which  was  the  return  day  of  the  summons. 
On  the  14th  Sept.,  it  then  being  the  vacation, 
the  judge  of  the  County  Court  did  not  attend,  bnt 
the  registrar  (by  leave  of  the  judge)  sat  to  hear 
undefended  cases.  This  action  was  called  on 
before  him,  but  nobody  appeared  on  behalf  of  the 
defendant.  The  plaintiff  applied  for  judgment 
on  his  claim.  The  registrar  gave  judgment  for 
the  plaintiff  on  his  claim,  and  made  an  order 
striking  out  the  set-off  and  coimter-claim.  No 
proof  was  given  of  the  debt  being  due  and  owing. 
The  defendant  knew  that  the  judge  would  be 
absent. 

On  the  following  day  the  defendant  applied  to 
the  registrar  for  a  rehearing  on  the  ground  thst 
the  registrar  had  no  power  to  strike  out  the  set- 
off ana  counter-claim.  The  registrar  referred  the 
matter  to  the  judge. 

On  the  2nd  Oct.  the  defendant  applied  to  the 
judge  that  the  judgment  should  be  set  aside,  wid 
the  claim  and  counter-claim  be  restored  to  the  list 
for  healing,  upon  the  ground  that  the  registw 

(a)  Baported  by  J.  H.  Wu.UAiiS,  Esq.,  BarristaMit-Uv. 

Digitized  by  VjWWV  IC 


^nil  14, 18M.] 


THE  LAW  TIMES. 


[Vol.  LXX.,  N.  S.-225 


Ct.  of  App.] 


HOOPKB  V.  HlUk 


[Ct.  op  App. 


liad  no  jnriBcliction,  IwTmg  no  power  to  sit  in  the 
sfaeenoe  of  the  judge.  This  application  was  dis- 
misaed. 

It  appeared  that  the  registrar  was  in  the  habit 
of  holding  courts  and  disposing  of  cases  in  the 
vacation  during  the  absence  of  the  judge. 

The  Comity  Courts  Act  1888  (51  &  52  Yiot.  c. 
43)  provides: 

Seot.  86.  (1)  Snbjeot  to  aoj  tnles  and  orders  under 
iliii  Act,  in  tiSy  action  in  a  oonrt  for  a  debt  or  liqni- 
datsd  money  demand,  the  plaintiff  may,  at  hii  option, 
«mae  to  be  imned  a  enmrnons  in  the  ordinary  form,  or 
(upon  filing  an  affidavit  to  the  effect  let  forth  in  the 
pnaetibed  form)  a  defanlt  sommone  in  the  preioribed 
(omi  or  to  the  preaoribed  effect,  and  if  moh  laat-men- 
tioned  nunmona  be  isaned,  it  shall  be  personally  aerred 
en  Uie  defendant,  and  if  the  defendant  shall  not,  within 
«i(lit  dayi  after  aerrioe  of  the  snmmons,  inolnaive  of  the 
day  of  Berrice  gfive  notioe,  by  post  or  otherwise,  in  writ- 
is;,  signed  by  himself  or  his  solicitor,  to  the  registrar  of 
ihs  oonrt  from  which  the  snmmonB  issned,  of  his  inten- 
tion to  defend,  the  plaintiff  may,  after  eight  days  and 
within  two  months  from  the  day  of  serrioe,  npon  proof 
<t  serrice,  or  of  an  order  for  leaye  to  proceed  as  if  per- 
sonl  service  had  been  effected,  have  judgment  entered 
np  against  the  defendant  for  the  amonnt  of  his  claim 
and  costs,  snoh  coats  to  be  taxed  by  the  registrar. 

Sect  90.  If  in  any  action  fonnded  on  contract  a 
dsfandant  shall  not  appear  at  the  hearing  either  in 
person  or  by  some  person  dnly  anthoriaed  on  his  behalf, 
and  no  snffioient  excuse  for  the  defendant's  absence  shall 
ts  ihowa,  the  registtar  may,  by  leave  of  the  judge  or  in 
cue  of  the  judge's  death  or  unavoidable  absence,  upon 
das  proof  of  the  service  of  the  snmmons  and  of  the  debt 
Usg  due  and  owing,  enter  np  judgment  for  the  plaintiff, 
and  shall  have  the  same  power  to  make  an  order  for 
pijment  by  instalments,  or  to  enter  np  judgment  of  non- 
nit,  or  to  strike  ont  or  adjourn  the  action,  as  a  judge 
wodd  bare ;  and  such  judgment  shall  be  as  valid  as  if 
Iwth  parties  had  attended  the  court ;  but  the  judgment, 
•ad  say  execution  thereon,  may  be  set  aside  by  the  judge 
of  the  court,  and  a  new  trial  granted  npon  such  terms,  if 
snj,  SI  the  judge  may  think  just. 

The  County  Court  Rules  1889,  provide : 
Otder  XXn.,  r.  6.  Where  a  default  summons  has  been 
imad  and  notioe  of  defence  has  been  given,  and  neither 
Hie  plaintiff  nor  defendant  appear  when  the  trial  is 
eilled  on,  the  action  shall  be  straok  ont;  and  where 
Holies  of  defence  has  been  given,  and  the  defendant 
appears  and  the  plaintiff  does  not  appear,  the  action 
■li*n  be  struck  out  and  costs  may  be  ordered  against  the 
liltintiff  as  in  the  last  preceding  role  mentioned,  and 
wbsie  the  plaintiff  appears  and  the  defendant  does  not 
appear,  judgment  may  be  entered  for  the  plaintiff  with- 
oat  fnrther  proof,  the  amount  to  be  payable  by  instal- 
mnti  or  otherwise  as  the  conrt  may  think  fit 

The  defendant  obtained  a  rule  nisi  for  a  prohi- 
wtion  to  the  County  Court,  which  upon  argument 
vu  discharged  by  a  divisional  court  (Wilis  and 
"Wright,  JJ.). 

The  defendant  appealed. 

Yeatman  and  Foley  for  the  appellant. — When  a 
plaintiff  has  issued  a  default  summons  and  notice 
of  defence  has  been  given,  the  registrar  cannot 
try  the  action  under  sect.  90.  No  one  but  the 
judge  can  do  so.  The  registrar  had  no  jurisdic- 
tion to  sit  and  hear  cases  at  all  in  the  absence  of 
the  judge,  except  in  the  case  of  the  judge's  death 
«r  Qnavoidable  absence.  No  proof  of  the  debt 
being  due  and  owing  was  given,  and  the  registrar, 
^^erefore,  had  no  jurisdiction  under  sect.  90  to 
give  judgment  for  the  plaintiff.  The  registrar 
^^ly  had .  no  jurisdiction  to  strike   out  the 


counter-claim.  The  registrar  having  no  jurisdic* 
tion,  the  defendant  is  entitled  to  a  writ  of  probi* 
bition : 

Jfayor  o/  London  Y.  Ooe,  L.  Bep.  2  H.  of  L.  239. 

A.  T.  Iiawrenee  for  the  respondent. — Under 
sect.  90  of  the  County  Coni-ts  Act  1888,  the  regis- 
trar has  jurisdiction  in  actions  founded  on  con- 
tract when  the  defendant  does  not  appear.  A 
mere  notice  of  defence  cannot  oust  that  jurisdic- 
tion. Prohibition  is  a  remedy  quite  inapplicable 
to  this  case.  The  defendant  had  a  full  and  com- 
plete remedy  by  appeal  to  the  judge,  of  which  he 
availed  himseli.  The  registrar,  under  sect.  90, 
has  jurisdiction  to  strike  out  an  action  when  the 
plaintiff  does  not  appear,  and  he  must  have  the 
same  power  to  strike  out  a  counter-claim.  In  a 
case  of  this  kind  the  grant  of  a  prohibition  must 
be  discretionary,  and  it  was  properly  refused  by 
the  Divisional  Court : 

Broad  v.  Perkiiu,  60  L.  T.  Bep.  N.  S.  8;  21  Q.  B. 
Piv.  533. 


Yeatman  replied. 


Cur.  adv.  vuU. 


Feb.  5. — ^LoPXB,  L.  J. — ^I  am  of  opinion  that  pro- 
hibition should  be  refused.  The  registrar,  in  my 
opinion,  had  jurisdiction.  The  summons  in  this 
case  was  a  default  summons  issued  under  sect.  86 
of  the  County  Courts  Act  1888,  which  permits  a 

Slaintiff  suing  for  a  debt  or  liquidated  money 
emand,  to  issue  a  default  summons  in  the  form 
frescribed  by  the  Act,  which  is  to  be  supported 
y  an  affidavit^  and  personally  served  on  the 
defendant,  and  provides  that,  if  the  defendant 
shall  not  within  eight  days  after  service  of  the' 
summons  give  notice  by  post  or  otherwise  in 
writing  signed  by  himself  or  his  solicitor  to  the 
registrar  of  the  court  from  which  the  summons 
issued  of  his  intention  to  defend,  the  plaintiff 
may,  after  eight  days  and  within  two  months 
from  the  date  of  the  service,  upon  proof  of  the 
service  or  of  an  order  for  leave  to  proceed  as  if 
personal  service  had  been  effected,  have  judgment 
entered  up  agajnst  the  defendant  for  the  amount 
of  his  claim  and  costs.  The  claim  of  the  plaintiff 
was  for  a  sum  of  money  due  in  respect  of  a 
solicitor's  bill  of  costs.  The  defendant  gave  notioe 
of  his  intention  to  defend,  claiming  a  set-off  and 
setting  up  a  counter-claim.  Notice,  dated  the 
29th  July  1893,  was  duly  given  to  the  plaintiff  of 
defendant's  intention  to  defend,  and  that  the 
cause  would  be  tried  on  the  following  14th  Sept. 
On  the  14th  Sept.,  it  being  the  vacation,  the  judge 
of  the  County  Court  was  not  in  attendance.  The 
registrar,  however,  on  that  day  sat  to  heir  un- 
defended cases  and  this  case  was  called  on  before 
him.  The  plaintiff  appeared  in  person,  but 
nobody  appeared  for  the  defendant.  The  case  was 
called  on  a  second  time  with  a  similar  result, 
whereupon  the  plaintiff  applied  for  judgment  on 
his  claim ;  and  the  registrar  gave  him  judgment, 
striking   out  the  set-off  and  counter-claim.    No 

Sroof  was  given  of  the  debt  being  due  and  owing. 
Text  day  an  application  was  made  to  the  regis- 
trar for  a  rehearing  on  the  ground  that  the  regis- 
trar had  no  power  to  strike  out  the  set-off  and 
counter-claim.  The  registrar  referred  the  matter 
to  the  judge,  granting  a  stay  in  the  meantime. 
On  the  2nd  Oct.  defendant  applied  to  the  judge 
that  the  judgment  should  be  set  aside  and  the 
claim  and  counter-claim  should  be  reinstated  in 
the  list  for  heai-ing,  upon  the  grounds  that  the 
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registrar  had  no  jurisdiction  to  bear  the  case  after 
notice  of  set-off  and  counter-claim,  and  that  the 
registrar  had  no  power  to  sit  in  the  absence  of 
the  jud^;  whereupon  the  judge  dismissed  the 
application  with  costs,  I  hare  stated  the  facts 
at  some  length,  because  it  is  an  important  case 
as  affecting  the  jurisdiction  of  registrars  of 
County  Courts.  The  jurisdiction  of  the  registrar 
of  a  County  Court  is  defined  by  sect.  90  of 
€he  County  Courts  Act  1888.  It  says :  [Beads 
it.]  It  was  contended  that  this  section  does 
not  apply  to  default  summonses,  or  to  cases 
where  notice  of  intention  to  defend  had  been 
given,  but  I  can  find  no  such  limitation  in  the 
section.  On  the  contrary,  it  appears  to  me  to 
be  of  general  application.  Each  one  of  the 
requirements  mentioned  has  been  satisfied  in  this 
case  except  proof  of  the  debt  being  due  and 
owing.  The  defendant  did  not  appear  at  the 
hearing  either  in  person  or  by  some  person 
duly  authorised  on  his  bebaJf ;  no  sufficient 
excuse  for  the  defendant's  absence  was  shown ;  and 
due  proof  of  service  of  the  summons  was  given. 
It  is  contended  that  proof  of  the  debt  beingdue 
imd  owing  ought  to  have  been  given.  Order  XXII., 
r.  6,  is  reued  on,  and  it  is  said  proof  of  the  debt 
being  due  and  owing  was  unnecessary.  That  rule 
says  tiiat  where  a  default  summons  has  been 
issued  and  notice  of  defence  ■  given,  and  when  the 
plaintiff  appears  and  the  defendant  does  not 
A{^)ear,  judgment  may  be  entered  for  the  plaintiff 
without  further  proof.  I. am  inclined  to  tiiink 
that  rule  only  applies  when  the  hearing  is  before 
the  judge.  It  may  be  that  the  registrar  made  a 
'tnistake  in  not  requiring  proof  of  the  debt  being 
due  and  owing.  Such  a  mistake,  however,  is  not 
a  ground  for  prohibition;  it  is  a  matter  for 
appeal,  not  for  prohibition.  The  registrar,  under 
sect.  90,  had,  in  the  circumstances,  jurisdiction  to 
act.  It  was,  in  my  judgment,  tiie  intention  of 
the  Legislature  to  authorise  the  registrar  to  try 
undefended  claims  in  actions  founded  on  contract. 
This  was  an  action  founded  on  contract,  being  a 
claim  by  a  solicitor  for  his  bill  of  costs.  It  is 
true  the  defendant  claimed  a  set-off,  and  counter- 
claimed,  but  he  did  not  appear  to  support  either. 
The  action  was  therefore  undefended,  as  unde- 
fended as  if  the  notice  had  not  been  given,  and  all 
the  requirements  of  sect.  90  were  complied  with 
except  the  non-proof  of  the  debt  being  due  and 
owing,  with  which  I  have  already  dealt.  It  is 
said  the  registrar  had  no  jurisdiction  to  strike 
out  the  set-off  and  counter-claim.  Sect.  90  gives 
him  power  to  strike  out  the  action,  and  I  should 
^ve  tJiou^t  (I  fortiori  he  might  strike  out  a  set- 
'off  and  counter-claim  which  the  defendant  did  not 
appear  to  support.  But,  again,  if  he  was  wrong 
■in  this  it  would  not  be  ground  for  prohibition. 
'The  defendant,  by  appearing  himself  on  the  14th 
Sept.  (the  day  mentioned  in  nis  notice  of  intention 
•to  defend),  either  in  person  or  by  somebody  duly 
anthenised  on  his  behalf,  or  by  sufficiently 
«xcnnne  his  absence,  might  have  obviated  the 
mischief  of  which  he  now  complains.  It  is  satis- 
factory, however,  to  know  that,  so  far  as  the 
counter-claim  is  concerned,  Mr.  Lawi-ence  is 
willing,  without  putting  the  defendant  to  the 
expense  of  an  application  to  the  court,  to  agree 
that  the  counter-claim  should  be  determined  in 
the  County  Court.  I  quite  agree  with  what  waa 
said  in  the  court  below  with  regard  to  including 
in'  the  registrar's  list  cases  where  notice  of  inten- 


tion to  defend  has  been  given.    If  the  deifendaD<> 
had  appeared,  or  if  somebody  duly  authorised  an 
his  behalf  had  been  present,  and  sufficient  «xcaa»      | 
for  his  absence  had  been  given,  the  registrar  coold 
not  have  tried  the  case.  It  seems  wanton  to  bring'      j 
parties  to  the  court  themselves,  or  by  autboriaed      | 
agents,  when  their  cases  cannot  be  tried.    In  Hob 
case,  therefore,  prohibition  must  be  refoaed  with, 
coste. 

Datet.  L.  J. — The  difficulty  in  this  case  is  i» 
draw  the  line  between  what  is  excess  of  jnrisdiotian 
and  what  is  at  most  an  indLacretion.     So  far  as 
the  question  challenges  the  exercise  of  the  regia-. 
trar's  discretion  we  cannot  interfere  by  prohibi- 
tion.   I  think  that  prohibition  should  be  ref  usecE 
on  the  same  grounds  as  were  taken  in  the  oooit^ 
below,  viz.,   that  the  order  complained  ot  wa» 
within  the  jurisdiction  of  the    court,   and    iit» 
matters  alleged  by  the  appellant  show,  at  most,. 
irregularity  only  in  the  exercise  of  jurisdiction,, 
and  not  excess  of  it.     I  agree  with  Wills,  J.  that 
the  pi-actice  which  appears  to  be  followed  in  tl» 
Birmingham  County  Court  of  publishing  a  list  of 
cases  (defended  and  undefended  alike)  to  be  tried 
on  a  day  in  vacation  when  it  is  known  the  judge- 
wiU  not  be  there,  and  compelling  parties  to  incmr 
trouble   and,  it  may  be,  coste  by  coming  to  say 
what  they  have  already  said  by  their  defence,  a^ 
the  risk  of  having  their  defences  struck  out^  is  not, 
at  first  sight,  one  to  be  commended.    I  should 
have  thought  that  a  defendant,  who  has  pot  in 
his  defence,  knows  that  bis  case  can  be  tried  only 
by  the  judge,  and  is  entitled  to  assume  that  it  'wiu 
not  be  taken  on  a  day  when  it  is  known  that  the- 
judge  will  not  be  present  in  the  court.    But  I 
cannot  say  that  the  practice  in  itself  involTe*  any 
excess  of  jurisdiction,  and  I  have  no  donbt  it  ha» 
been  established  with  a  view  to  the  benefit  of  the 
suitors.    I  am  of  opinion  that  an  action  in  which 
a  default  summons  has  been  issued  is  an  sctaoa 
within  the  meaningof  sect.  90  of  the  CSonnt^ 
Courte  Act  1888.     under  sect.  86  the  action  ia 
not  commenced  by  the  default  summons,  but  tixea^ 
must  be  an  action  before  the  default  summons 
can  be  issued.    As  this  was  an  action  founded  <m. 
contract  it  was  -within  the  provisions  of  sect.  901 
The  registrar  seems  to  have  accepted  the  plain- 
tiff's affidavit  and  the  non-compliance  with  the 
default  summons  as  due  proof  of  the  debt  being 
due  and  owing.     I  am  not  pi-epared  to  say  he  was 
-wrong  in  so  doing.    The  effect  of  the  statutory 
provisions  relating  to  a  default  summons  (sectL  86), 
and  the  rules  relating  thereto  (see  Order  XXII., 
r.  6),  is  to  make  non-compliance  with  a  default 
summons    duly  served    and    supported    by   the 
proper  affidavit  sufficient  proof  of  the  debt  for  the 
purpose  of  entering  up   judgment  if   no  notice 
of  defence  is  given.     By  rule  6,  where  notice 
of  defence   has  been  given   and   the   defendant 
does  not  appear,  judgment  may  be  entei'ed  -with- 
out further  proof,  which    seems   equivalent   to 
saying  that  -the  case  may  be  dealt  'with  as  if  no 
notice  of  defence  had  been  given.     The  provisicms 
of  sect.  IBi,  and  the  opening  words  of  sect.  86, 
give  the  rules  statutory  effect.    I  do  not,  however, 
think  this  point  necessary  for  the  decision  of  'tiie 
case  before  us,  because,  even  if  the  registrar  gave 
judgment  on    insufficient  or  even    inadmissibb 
evidence  of  the  debt,  it  would  be  irregularity  only 
and  matter  for  appeal,  not  for  prohibition.     I  sm 
of  opinion  'that  the  registrar  had  no  jurisdioticn 
to  strike  out  the  counter-claim,  and  I  think  tluit»M 
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he  oonld  not  deal  with  the  whole  matter,  action 
and  counter-claim,  he  ought  not  to  have  given 
jadgment  in  the  action.  But  if,  as  I  have  said, 
he  bad  jurisdiction  to  give  judgment,  this  again 
ifonld  be  an  irregularity  only  which  might  have 
leen  set  right  on  appeal.  We  have  been  infonned, 
however,  uiat  the  counter-claim  has  been  set 
•down  for  trial,  and  will  shortly  be  tried.  I 
tiierefore  agree  with  the  judgment  of  the  court 
lielow,  that  the  act  of  the  registrar  in  striking 
•oot  the  counter-claim  is  not  ground  for  prohibi- 
tion in  the  present  case.  I  am  of  opinion  that 
the  appellant  has  taken  an  erroneous  course 
in  applying  for  a  prohibition,  and  the  appeal 
na^t  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  F.  Kimber  BuU, 
for  Shorthouse  Bottien,  Birmingham. 

Solicitor  for  the  respondent.  Hooper. 


Monday,  Feb.  12. 

(Before  Lord  Ebheb,  M.B.,  Lopes  and 

Datbt,  L.JJ.) 

SwTNT  V.  Habland.  (o) 

OBIOINAL  MOTION. 

TraeHee — Stay  of  execution  upon  terms — Payment 
<rf  costs  to  solicitor  upon  undertaking  to  repay  if 
appeal  suoeessful — Power  of  court    to  enforce 
v»dertaking — Appeal  sueeessful,  but  execution 
stayed. 
The  Court  of  Appeal,  upon  the  applieaUon  of  the 
defendant,  granted  a  stay  of  execution,  pending 
4»  appeal  to  the  Divisional  Court  from  the  judg- 
ment of  an  official  referee,  upon  the  terms  that 
tk«  defendant  ehould  pay  into  court  the  amount 
for  mhich  judgment  had  been  given  against  him, 
oiui   also   pay    the    costs,    as   soon    as    taxed, 
to   the  plaintiff's    solicitor  upon    his  personal 
mderlahing   to  repay  the  same  if  the  appeal 
should  be  successful.     The  defendant  complied 
■with  these   terms.     The   appeal  succeeded,   but 
■execution  was  stayed  pendiTig  an  appeal  by  the 
plaintiff  to  the  Court  of  Appeal.     The  defendant 
implied  to  the  Court  of  Appeal  for  an  order  that 
tie  vlainitff's  solicitor  should  pay  the  costs. 
Held,  that  the  court  had  power  to  enforce    the 
undertaking  given  by  the  solicitor,  and  to  order 
kim  to  repay   the  costs,   and  that  the  stay  of 
exeeuHan  granted  by  the  Divisional  Court  did 
not  affect  that  undeHalnng. 
Thib  was  an  application  by  the  defendant  that  the 
plaintiffs  solicitor  might  be  ordered  to  comply 
with  his  underbiking  for  the  repayment  of  coats 
putsiumt  to  an  order  of  the  Court  of  Appeal. 

The  action  was  tried  before  an  official  referee, 
who  gave  jadgment  for  the  plaintiff  for  a  large 
Amount,  and  for  the  plaintiff  upon  the  defendant's 
«oanter-claim. 

The  defendant  asked  for  a  stay  of  execution 
pending  an  appeal  to  a  Divisional  Court,  which 
*a8  refused  both  by  the  official  referee  and  by  the 
Bivinonal  Court.  The  defendant  appealed  to  the 
Court  of  Appeal,  where  an  order  was  made  that 
«xecntion  should  be  stayed  pending  the  appeal  to 
the  Divisional  Court,  upon  payment  into  court  of 
the  amount  for  which  judgment  had  been  given, 
and  payment  of  the  costs,  as  soon  as  taxed,  to  the 
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plaintiff's  solicitor  upon  his  x>er80nal  undertaking 
to  repay  the  same  if  the  appeal  proved  successfuf. 
The  defendant  complied  with  these  terms. 

Upon  the  hearing  of  the  appeal  in  the  Divi- 
sional Court,  the  judgment  of  the  official  referee 
in  favour  of  the  plaintiff  was  set  aside,  and  judg- 
ment entered  for  the  defendant  upon  the  claim ; 
judgment  was  also  entered  for  the  defendant  for 
a  sum  of  money  upon  his  counter-claim. 

Upon  the  application  of  the  plaintifF,  the  Divi- 
sional Court  granted  a  stay  of  execution  pending 
an  appeal  to  the  Court  of  Appeal. 

The  defendant  applied  to  the  Court  of  Appeal 
for  an  order  upon  the  plaintiff's  solicitor  to  repay 
to  the  def  endsjit  the  costs  which  had  been  paid  to 
him  upon  the  above  undertaking. 

Joseph  Walton,  Q.C.  for  the  applicant. — The 
defendant's  appeal  was  successful  and,  therefore, 
by  the  tenna  of  the  undertaking,  the  plaintiff's 
solicitor  is  bound  to  repay  the  costs  to  the  defen- 
dant. This  court  has  power  to  make  an  order 
upon  the  solicitor  to  comply  with  the  terms  of 
his  undertaking,  because  it  was  part  of  an  order 
made  by  this  court.  The  undertaking  being  given 
in  the  face  of  the  court  was  really  an  imdertaking 
given  to  the  court.  The  solicitor  elected  to  give 
the  undertaking  by  accepting  payment  of  the 
costs,  though  he  could  not  have  been  compelled 
to  give  such  an  undertaking.  The  court  can 
enforce  ajiy  undertaking  given  hy  an  officer  of  the 
court  in  the  face  of  the  court.  The  stay  of  execu- 
tion granted  to  the  plaintiff  by  the  Divisional 
Court  does  not  in  any  way  affect  this  undertaking ; 
that  stay  of  execution  does  not  make  the  defen- 
dant's appeal  any  the  less  successful  within  the 
meaning  of  the  undertaking. 

Bigham,  Q.C.  for  the  respondent. — A  stay  of 
execution  having  been  granted  by  the  Divisional 
Court,  the  defendant's  appeal  cannot  be  said  to 
have  succeeded  within  the  terms  of  the  under- 
taking. The  effect  of  that  stay  of  execution  is, 
that  the  defendant  is  not  to  proceed  in  any  way  to 
enforce  his  rights  until  the  plaintiff's  appeal  has 
been  heard. 

Lord  EsHBB,  M.B. — I  think  that  the  under- 
taking given  by  the  plaintiff's  solicitor  in  this  case 
was  given  to  the  court.  The  solicitor  could  not 
have  been  obliged  to  give  this  undei-taking,  but  he 
elected  to  give  it  for  the  good  reason  that  by 
giving  it  he  got  the  amount  of  his  costs  paid  over 
to  him  by  the  defendant.  The  only  question  then 
is,  what  is  the  effect  of  this  undertaking  f  The 
order  applied  only  to  the  appeal  which  was  then 
pending  before  the  Divisional  Court.  In  that 
appeal  the  defendant  was  successful.  The  mere 
fact  that  there  has  been  a  stay  of  execution  upon 
the  judgment  of  the  Divisional  Court  upon  the 
appeal  before  them  does  not  make  it  an  imperfect 
judgment  in  favour  of  the  appellant  upon  that 
appeal.  I  think  that  the  order  asked  for  must  be 
made. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Appli- 
cations to  stay  proceedings  are  frequently  made 
to  us  in  this  court,  and  are  often  granted  upon 
the  terms  as  to  costs  that  they  shall  be  paid  by 
the  appellant  to  the  respondent's  solicitor  upon 
his  personal  undertaking  to  repay  such  costs  if 
the  appeal  is  successful.  Now  the  solicitor  is  not 
obliged  in  such  a  case  to  give  the  undertaking ;  if 
he  does,  it  is  a  voluntary  act  upon  his  part,  and 
he  ^ves  the  undertaking  in  order  to  obtein  pay- 
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ment  of  the  coats.  If  he  does  give  the  under- 
taking, he  is  an  officer  of  the  court  who  volun- 
tarily gives  an  undertaking,  and  on  the  faith  of 
that  undertaking  execution  is  stayed  upon  those 
terms,  and  the  application  is  granted.  That 
undertaking  is  given  in  the  face  of  the  court,  and 
is  equivalent  to  an  undertaking  given  to  the  court. 
What  then  are  the  consequences  P  If  the  tmder- 
taking  is  given  to  the  court,  the  party  in  vrhose 
favour  it  is  given  may,  if  he  has  succeeded  in  his 
appeal,  apply  to  the  court  to  commit  or  attach  the 
solicitor  if  he  does  not  comply  with  the  terms  of 
his  undertaking.  In  this  case  the  application  is 
not  to  commit  or  attach,  but  that  the  solicitor  may 
be  ordered  to  r^>ay  these  costs.  The  appeal  to 
the  Divisional  Court  was  successful.  It  is  true 
that  a  stay  of  execution  was  granted  by  the 
Divisional  Court,  but  the  appeal  was  none  the  less 
successful.  Therefore  the  event  has  happened 
which  makes  this  undertaking  enforceable.  The 
solicitor  must  repay  these  ooebB. 

Datkt,  L.J. — ^I  have  no  doubt  whatever  that, 
when  a  solicitor  in  a  cause  gives  an  undertaking 
in  his  character  as  a  solicitor,  the  court  will 
enforce  such  an  undertaking  by  committal  or 
attachment.  There  is  no  distinction  between  an 
undertaking. as  to  damages,  and  an  undertaking 
to  repay  money  paid  over  to  him.  The  court  has, 
in  my  opinion,  jurisdiction  to  enforce  such  an 
undertaking  in  a  summary  way.  It  is  so  stated 
in  Chitty's  Archbold's  Practice,  p.  119, 14th.  edit. : 
"  Where  a  solicitor  in  an  action  gives  an  under- 
taking in  his  character  of  a  solicitor,  the  court  or 
a  judge  will  enforce  such  undertaking  or  punish 
the  breach  of  it  in  a  summary  way."  The  case  of 
Be  HiUiard  (2  D.  &  L.  919)  is  an  authority  for 
that  statement,  and  so  also  is  Be  Woodfin  and 
Wray  (51  L.  J.  427,  Ch.),  in  which  an  undertaking 
by  solicitors  to  pay  an  agreed  sum  for  costs  as  a 
condition  of  obtaining  the  release  of  their  client 
from  prison,  was  enforced  by  the  court  in  a  sum- 
mary way,  and  an  order  made  upon  the  solicitors 
to  pay  the  ooste  which  they  had  undertaken  to 
pay.  I  am  of  opinion,  therefore,  that  this  appli- 
cation  must  be  gnmted.       Application  granted. 

Solicitors  for  the  applicant.  Downing,  Holman, 
and  Co. 
Solicitors  for  the  respondent.  Day  and  Btueell. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION, 

Jan.  25  and  27. 

(Before  Chittt,  J.), 

J.  AND  P.  Coats  Limited  v.  J.  Chadwick  and 

Bbotheb  Limited,  (a) 
Contempt  of  court — Ex  parte  etatement  on  merils 

of  ease — Deterring  uoitnetaea — Injunction. 
A  firm  of  manufacturerB  of  eewing  cotton  isstied  a 
•writ  against  a  rival  firm  claiming  an  injunction 
restraining  the  defendants  from  infringing  their 
registered  trade  mark,  and  also  from  representing 
by  means  of  wrappers,  laheU,  tickets,  or  other- 
wise, that  the  defendants'  goods  were  those  of  the 
plaintiffs.  On  the  same  day  the  plaintiffs  sent 
out  a  circular  to  the  trade  stating  mat  the  defen- 
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dants  had  attempted  to  injure  the  plaintiffs  trade 
by  adopting  a  label  whvch  so  clearly  resembled 
that  of  the  plaintiffs  as  to  produce  the  result  cf 
their  goods  being  passed  off  at  the  goods  of  the 
plaintiffs,  and  thai  there  could  not  be  any  doubt 
that  this  ioaa  intended,  as  the  defendants  had 
previously  and  for  some  years  sold  their  good* 
with  a  label  of  their  oum  which  in  no  way 
resembled  the  plaintiffs' ;  that  being  apparenti^ 
unsu,ccessful  in  selling  their  goods  with  their  otr» 
label,  the  defendants  had  now  adopted  the  demte 
of  imitating  the  plaintiffs'  in  order  more  readHtf 
to  find  purchasers  for  their  thread ;  and  stating 
.  also  that  they  had  commenced  proceedings  against 
the  defendants,  and  also  against  retail  dealen, 
selling  the  defendants'  goods  bearing  the  imitation 
label.  On  a  motion  by  the  defendants  to  restrain 
the  plaintiff s  from  issuing  the  circular  .- 
Held,  that  it  was  calculated  to  prejudice  the  defen- 
dants in  their  defence,  arid  was  therefore  a 
eoTitempt  a*  interfering  toith  the  course  of  justice; 
and  injunction  granted. 

The  plaintiffs  and  defendants  were  manufacturers 
of  sewing-cotton  in  a  very  large  way  of  business. 

On  the  28tii  Dec.  1893  the  plaintiffs  issued  the 
writ  in  this  action,  claiming  an  injunction  restrain- 
ing the  defendants  from  infringing  the  plaintiib' 
registered  trade  mark  No.  4618,  and  an  injunction 
restraining  the  defendante  from  representing  by 
means  of  wrappers,  labels,  tickets,  or  otherwise, 
that  the  goods  made  and  sold,  or  offered  for  sale 
by  the  defendante,  were  the  goods  of  the  plaintiffs, 
and  on  the  same  day  the  plaintiffs  sent  out  the 
following  circular  to  the  trade : 

Dear  Sir, — ^We  regret  to  have  to  draw  yonr  attenika 
to  the  fact  that  Messrs.  James  Chadwiok  and  Brotiwr 
Limited  hare  recently  attempted  to  isjnie  onr  bade  by 
adoptasg  a  bine  label  for  400  yards  six-oord,  whiofa  a» 
closely  resembles  oars  aa  to  produce  the  result  of  their 
goods  being  passed  oS  as  onrs,  nor  can  there  be  say 
donbt  that  this  is  intended,  as  MessTS.  Chadwick  hare 
previonsly  and  tor  a  number  of  years  sold  their  400  yaidi 
six-oord  with  a  label  of  their  own,  which  in  no  way 
resembles  onrs. 

Being  apparently  nnsnccessfnl  in  selling  this  dass  of 
goods  with  their  own  label,  they  have  now  adopted  the 
device  of  imitating  onra,  in  order  more  readily  to  find 
pnrohasers  for  their  thread. 

We  are  determined  to  nse  every  means  in  our  power 
to  pat  a  stop  to  nnfair  competition  of  this  sort;  and 
have  therefore  commenced  proceedings  against  Heasn. 
Chadwick.  We  have  also  been  compelled  to  take  pro- 
ceedings against  retail  dealers  selling  goods  maun- 
factored  by  Messrs.  Chadwiok,  and  bearing  the  blaa 
label  which  is  an  imitation  of  onrs. 

We  think  it  right  to  warn  the  trade  in  general  of  the 
course  we  are  pursuing,  and  for  yonr  information  we  beg 
to  give  you  at  foot  an  extract  from  a  recent  judgment 
given  in  the  Chancery  Division  of  the  High  Court  of 
Justice.  Yours  truly,  J.  and  P.  Coats  Limited. 
(Extmot  from  Judgment,) 

"  All  I  can  say  in  oonolnaion  as  to  these  labels  is  this, 
that  though  the  defendant  may,  if  be  plea-ses,  use  sndi 
labels  or  wrappers  aa  are  to  his  liking,  he  must  take 
very  good  care  that  in  doing  it  he  does  not  adopt  any 
which  may  have  the  effect,  or  be  oalonlated  to  prodoce 
the  result  of  passing  off  his  goods  as  those  of  the 
plaintiff." 

The  defendante  moved  for  an  injunction  re- 
straining the  plaintiffs  from  issuing  the  circular, 
or  any  other  circular  intended  or  calculated  to 
prejudice  or  impede  the  fair  trial  of  the  action, 
or  m  the  alternative  that  a  writ  of  sequestration 
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night  be  issued  against  the  propertj  of  the  plain- 
tiffs for  contempt. 

Sir*.  Webster,  Q.O.,  Bousfield,  Q.C.,  John  CutUr 
and  Seba*tian,  for  the  defendants,  in  support  of 
the  motion. 

SirB.  Clarke,  Q.C.,  Motdkm,  Q.O.,  and  BramweU 
J)avi*,  for  the  plaintiffs. 

Chittt,  J. — The  defendants'  motion  is  founded 
on  alleged  contempt.  It  is  competent  for  the 
conrt,  where  a  contempt  is  threatened  or  has  been 
4X)mmitted,  to  take  uie  more  lenient  course  of 
granting  an  injimction  in  preference  to  making 
an  order  for  committal  or  sequestration:  (see 
Flumptcn  v.  SpiUer,  4  Ch.  Div.  286.)  The  circular 
complained  of  is  dated  the  same  day  as  the  writ 
in  the  action,  and  is  signed  by  the  plaintiffs.  This 
drcnlar  has  been  widely  distributed  by  the  plain- 
tiSg  among  retail  dealers  in  the  sewing-cotton 
tnde  and  others.  The  special  ground  of  complaint 
ii,  that  the  class  of  peraons  to  whom  the  circular 
is  addressed  is  the  very  class  to  whom  the  defen- 
dants will  have  to  look  for  evidence  in  support  of 
their  defence,  and  that  it  is  calculated  to  create  a 
bias  against  the  defendants  in  the  minds  of  those 
who  receive  it,  and  to  deter  them  from  coming 
forward  as  witnessej)  for  the  defendants.  It 
appears  to  me  that  it  is  calculated  to  prejudice 
toe  defendants  in  their  defence,  and  that  it  thus 
falls  mider  the  well-established  head  of  contempt 
by  interfering  with  the  course  of  justice.  It  is  a 
strong  one-sided  statement  by  one  of  the  parties 
to  thfl  action  on  the  merits  of  the  case  which  is 
pending  before  the  court.  It  unhesitatingly  im- 
pntes  fraud  and  dishonesty  to  the  defendants.  It 
chai^f^  them  not  merely  with  imitating  the 
plaintiffs'  goods,  but  with  the  deliberate  intention 
of  imitating.  The  fact  that  the  plaintiffs  hold  a 
high  position  in  the  trade,  being  as  their  counsel 
sti^ed,  at  the  very  head  of  the  trade,  gives 
additional  force  to  their  statements,  and  renders 
it  the  more  probable  that  the  traders,  and  par- 
ticnlarly  the  smaller  retail  traders,  will  be  thereby 
affected  adversely  to  the  defendants.  The  plain- 
tiffs' counsel  not  only  admitted,  but  boldly 
anerted,  and  made  it  part  of  their  argument, 
that  the  circular  was  libellous,  and  that  they  could 
justify  the  libel ;  and  they  referred  to  some  of 
the  evidence  which  apparently  had  been  adduced 
for  the  purpose  of  sustaining  the  justification. 
Bnt  the  evidence  and  the  argument  founded  on  it 
are  irrelevant  on  this  motion.  Interference  with 
the  course  of  justice  by  the  publication  of  ex  parte 
*f>tement8  by  a  party  to  an  action  is  not  the  less 
a  contempt  of  court  because  the  statements  are 
Uldlons,  or  because  the  party  is  prepared  to 
jwtify  the  libel,  or  because  tie  libel  deals  with 
the  merits  of  the  action.  The  considerations 
applicable  to  the  granting  or  refusing  an  injunc- 
tion on  interlocutory  motion  in  a  libel  action  have 
iw  application  to  the  present  case.  On  such  a 
notion  as  the  present  the  court  declines  to  go  into 
the  merits  of  the  action.  The  circumstance  that 
the  moving  parties  press  for  the  less  severe 
remedy  by  injunction  rather  than  the  more 
•tringent  remedy  by  committal  or  secjuestration, 
makes  no  difference.  I  grant  the  injunction  as 
Mked,  adding  that  I  should  not  have  intervened 
if  the  circular  had  amounted  to  a  mere  warning 
to  the  trade  against  infringement  or  imitation. 
"Hie  plaintiffs  are  at  liberty  to  wani  the  trade  as 
much  as  they  like  notwithstanding  the  pendency 


of  thi8_  action,  but  they  are  bound  to  refrain 
during  its  pendency  from  public  discussion  on  the 
merits  or  demerits  of  the  case.  The  defendants 
are  entitled  to  an  injunction  restiuining  the 
plaintiffs  from  issuing  the  circular  complained 
of,  or  any  similar  circular.  Costs  follow  the 
event. 

Solicitors:  Busk  and  Mellor;  Uriklatere  and 
Co. 


i»rot>.  21on<f22, 1893. 

(Before  Ohittt,  J.) 

Be  Baqot'b  Settlement  ;  Baoot  v.  Kittoe.  (a) 

Settled  land — Equitable  teTiant  for  life — Married 
vjoman — Trust  for  eale — Poisesnon — Settled 
Land  Act  1882  (45  *  46  Vict.  a.  38),  ».  63— 
SettUd  Land  Act  1884  (47  A  48  Vict.  c.  18), «.  7, 
8U&-see(.  (u.) 
Summon*  by  Mrs.  S.,  who  was  twenty-four,  and 
her  husband  thirty,  to  be  let  into  possession  or 
receipt  of  the  rents  and  profits  of  a  settled  estate, 
vested  in  trustees  in  trust  for  sale,  with  power  to 
postpone  ;  the  income  of  the  proceeds  of  sale,  or 
the  rents  and  profits  of  the  estate  till  sale,  being 
held  in  trust  for  Mrs.  B.  for  her  separate  use, 
urithout  power  of  anticipation,  and  the  trustees 
having  extensive  powers  of  management  under  the 
settlement;  and  also  to  be  allowed  to  exercise  all 
the  statutory  powers  of  a  tenant  for  life,  except 
those  of  sale  and  exchange. 
Held,  that,  in  the  exercise  of  the  judicial  discretion 
of  the  court,  the  plaintiff  was  entitled,  upon  pay- 
ing the  costs  of  the  application,  and  upon  giving 
proper  undertakings  for  the  protection  of  the 
estate  and  the  trustees,  to  be  let  into  possession, 
and  to  exercise  all  the  statutory  powers  asked  for. 
The  Settled  Land  Acts  afford  an  additional  ground 
for  the  court's  exercising  its  discretion  favourably 
to  the  tenant  for  life  under  those  Acts. 
Conclusion  of  Kekewieh,  J.  in  Be  Wythesj  West 
V.  Wythes  (68  L.  T.  Bep.  N.  S.  620  j  (1893)  2 
Ch.  369)  notfoUowed. 
Adjoubned  summons. 

This  was  an  application  by  the  plaintiff,  Frances 
Anna  Mary  Bagot,  a  married  woman,  under  the 
following  circumstances : 

By  a  settlement  of  the  3rd  Feb.  1890,  made  on 
the  marriage  of  the  plaintiff,  certain  real  estates 
were  conveyed  unto  and  to  the  use  of  trustees  (the 
defendants),  subject  to  a  legal  rentcharge  for 
1500i.  in  favour  of  the  plaintiff's  mother,  upon 
trust  for  sale,  with  full  power  to  postpone,  and  to 
pay  the  income  arising  from  the  investments  of 
such  proceeds  of  sale,  or  the  rents  and  profits 
until  sale,  to  the  plaintiff  for  her  life,  for  her 
separate  use,  without  power  of  anticipatioTi,  and 
after  her  decease  upon  further  trusts  for  the 
benefit  of  her  husband  for  life,  and  the  issue  of 
the  marriage,  or  certain  other  persons  in  default 
of  issue.  Veiy  extensive  powers  of  management, 
amongst  others,  to  cut  timber,  open  and  work 
mines,  and  grant  mining  leases  for  ninety-nine 
years,  were  vested  in  the  trustees,  who  had 
exercised  them,  and  managed  the  estates  up  to 
the  present  time,  the  costs  of  management 
amounting  to  4  or  5  per  cent,  on  the  gross 
rental  of  about  50001. 


(a)  Baportad  b;  U.  M.  ('hastirs  Macphxbm>h,  Eaq., 
B«nliMr-»t-I«w. 
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The  txostees  did  not  contemplate  exercising  the 
trust  for  sale  for  some  time  to  come,  though  they 
declined  to  bind  themselves  to  postpone  uie  sale 
for  any  definite  period. 

The  plaintiff  now  applied  by  originating 
sunmons  that  the  defen^nts  might  be  ordered 
to  let  her  into  possession,  or  receipt  of  the  rents, 
issues,  and  profits,  of  all  and  sundry  the  lands 
comprised  in  the  settlement;  and  that  leare 
might  be  given  her  to  exercise  all  the  powers 
co^erred  on  her,  as  tenant  for  life  under  the 
settlement,  by  sect.  63  of  the  Settled  Land  Act 
1882,  or  by  that  section  in  combination  with  any 
other  enactment  contained  in  the  Settled  Land 
Acts  1882  to  1890,  except  the  powers  of  sale  and 
exchange. 

Levett,  Q.C.  and  W.  C.  Druee  for  the  plaintiff. — 
An  equitable  tenant  for  life  is  entitled  to  be  put 
in  possession.  See  Re  Wythes ;  West  v.  Wytkes 
g8  L.  T.  Rep.  N.  S.  520;  (1893)  2  Ch.  369),  where 
Kekewich,  J.  says  the  old  authorities  may  be 
treated  as  largely,  if  not  wholly,  abrogated  by  the 
Settled  Land  Acts.  The  expenses  of  manage- 
ment will  be  largely  reduced.  The  plaintiff  asks 
to  be  authorised  to  exercise  all  the  statutoT-y 
powers  conferred  on  a  tenant  for  life  under  sect.  7, 
sub-sect,  (ii.),  of  the  Settled  Land  Act  1884,  except 
the  power  of  sale  and  exchange. 

Byrne,  Q.C.  and  W.  D.  Bawlins  for  the  defen- 
dants.—  The  annuitant  under  the  rentcharge 
ought  to  have  been  made  a  party.  The  posses- 
sion of  the  equitable  life  tenant  is  not  as  of  right, 
but  depends  upon  the  discretion  of  the  court : 
Tidd  V.  Litter,  S  Hadd.  429  ; 

Taylor  T.  Taylor,  33  L.  T.  Eep.  N.  S.  89;  L.  Eep. 
20  Eq.  297 ; 

and  these  authorities  have  not  been  abrogated  as 
stated.  The  applicant  is  a  married  woman,  with- 
out power  of  anticipation,  and  she  is  only  twenty- 
four  years  old,  so  that  it  is  simply  giving  posses- 
sion to  the  husband.  It  will  be  most  inconvenient 
for  the  trustees  to  apply  to  have  possession 
restored  to  them  whenever  they  propose  to 
exercise  their  trust  for  sale. 

Levett,  Q.C.  replied. 

Chitty,  J.  stated  the  facts  already  mentioned, 
and  continued : — ^Not  one  word  is  to  be  said 
against  the  trustees.  One  is  a  solicitor  at 
Birmingham,  another  is  a  vicar  at  Sutton  Cold- 
field,  and  the  third  is  the  head  master  of  a  school 
at  Highgate,  residing,  therefore,  in  different  parts 
of  the  country  as  between  themselves,  and  not 
residing  so  as  to  be,  as  to  all  of  them,  within 
easy  reach  of  the  property  itself.  Now  the 
application  is  addi-essed  to  the  judicial  discretion 
of  the  court;  and  this  discretion  has  to  be 
exercised  on  reasonable  grounds,  the  court  looking 
to  the  convenience  of  the  parties ;  to  the  question 
of  expense,  which  falls,  of  course,  on  the  tenant 
for  life;  and  to  other  circumstances  of  a  like 
kind.  It  is  clear  that  the  applicant,  Mrs.  Ba^t, 
has  no  absolute  right  to  be  let  into  possession, 
and  she  can  only  ask  to  be  let  into  possession, 
through  the  exercise  of  the  judicial  discretion. 
In  saying  this,  I  found  the  proposition  upon  a 
weU-known  series  of  authorities.  In  addition  to 
those  that  were  referred  to  at  the  bar,  there  is  a 
decision  which  I  perfectly  well  remember  of  the 
late  Master  of  the  Bolls  (Sir  George  Jessel)  where 
a  lady,  somewhat  advanced  in  years,  married  a 
clergyman  much  younger  than  herself,  and  with 


a  view  to  afford  the  lady  complete  protection  a 
stringent  settlement  was  prepared  and  executed, 
under  which  extensive  powers  of   management 
were  conferred  upon  the  trustees,  against  whom,, 
as  in  the  present  case,  nothing  was  to  be  said. 
One  was  a  solicitor,  and  I  think  he  was  entitled,. 
as  the  solicitor  is  in  this  case,  by  the  iniBtraBient 
itself  to  charge  for  professional  services.     In  that 
case  nothing,  however,  turned  upon  that  point, 
nor  does  anything  turn  upon  the  similar  point  in 
the  case  before  me.    The  case  is  identi^  -mik 
the  present,  with  one  exception,  and  that  is  that 
there  was   no  trust  for  sale.    There  were  the- 
usual  powers  of  sale  and  ezchuige,  but  no  trust; 
and  that  case  occurred  before  the  passing  of  the- 
Settled  Land  Acts.    The  trustees  were  not  willing^ 
to  give  up  possession  to  the  tenant  for  life,  for 
sucn  in  substance  the  lady  was,  although  she  had 
no  right   to  possession  on  the  principle  1  havfr 
already  explained ;  and  the  Master  cxf  the  Bolls,. 
after  considering  the  authorities  on  the  subject, 
let  the  lady  into  possession.    It  was  pointed  <rat 
that  that  was  in  substance,  in  all  probability*. 
letting  the  husband  into  possession;    but  that 
argument  did  not  avail.    The  order  was  guarded 
by  the  proper  imdertakings,  which  the  husband 
was  willing  to  give.    Now,  though,  in  the  exerdae 
of  the  judicial  discretion,  the  circumstances  of 
one  case  and  the  decision  in  a  particular  case  do- 
not  preclude,  of  course,  the  judge  from  ezendaing- 
his  discretion  in  another  case,  it  is  always  of  aomfr 
assistance  to  see  how  the  judicial  discretion  has- 
been    previously  exercised  by  other  judges.    1 
have  mentioned  the  case,  because  it  is,  with  tlie- 
one  exception  to  which  I  have  referred,  identical 
with  the  present.    Now,  with  regard  to  the  tnut 
for  sale,  there  would  unquestionably  have  been  a 
material  difference  if  the  trustees  desired  now  to 
exercise  that  trust;  but,  coupling  the  trust   for 
sale  with  the  power  to  postpone,  and   the  &ct 
that  that  power  is  being  duly  exercised  by  the 
trustees  at  present  according  to  their  discretion, 
the  result  is,  that  the  trust  for  sale  makes  no- 
material  difference  iu  the  cases,  because  any  order 
letting  the  applicant  into  possession  will  be.  not 
final  for  her  Ufe,  but  until  further  order ;  so  that- 
possession  can  be  recalled  at  any  time  when  it 
may  become  proper  to  restore  the  possession  to- 
the  trustees.   Counsel  for  the  trustees  put  forward 
an  argument  as  to  the  inconvenience  of  frequently 
changing    the    possession,    an    argument   which 
would  be  worthy  of  consideration,  and  would  be 
entitled  to  soine  weight,  if  it  had  special  applica- 
tion to  the  circumstajices  of  the  case.  It  would  be,, 
in  my  opinion,  an  idle  thing  to  let  the  applicant- 
into  possession  now,  if,  for  reasons  which  I  could 
judicially  notice,  there  were  a  probability  that 
within  a  very  short  time  it  would  be  right  to- 
restore  the  possession  to  the  trustees.    But,  on 
the  facts  of  tne  case,  I  am  unable  to  discover  any 
particular  circumstance  which  would  shoW'  that  it- 
would  be  necessary  to  restore  the  possession  to  the 
trustees  at  any  particular  time.    Now,  unqueetion- 
ably,  on  the  point  of  convenience,  it  is  convenient 
that  the  lady  and  her  husband,  to  the  extent 
to  which  she  may  desire  to  obtain  his  aswstanoe^ 
should  have  the  management  of  the  property,  th* 
income  of  which  she  is  entitled  to  receive,  and 
that   she  should  get  that  income  with  as  little 
expense  in  the  way  of  commission  for  collecting 
rents,  employment  of  agents,  and  the  like,  aa  ia 
practicable  under  the  circumstances.    The  I 
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<tf  oonTeniotoe  is  in  her  favonr.    She  has  a  direct 

intereat  in  i«ducing  the  expenses  to   the  lowest 

piActacable  linut.     Therefore,  if  I  were  dealing 

nith  tUw  case  quite  apart  from  the  Settled  Land 

Acta.  I  abonld  consider  it  a  proper  exercise  of  my 

discretion  to  let  the  lady  into  possession.     I  am 

-not  disposed  myself  to  say  that  the  Settled  Land 

Acta   have  abrogated  the    old  cases.    It  really 

-appears  to  me  uiat  the  proper  expression  with 

regard  to  the  Settled  Land  Acts,  with  reference 

to  the  doctrine  which  I  am  considering,  is    that 

-they  afford  an  additional  ground  for  exercising 

-the  discretion  favourably  to  the  person  who  has 

«onferred  upon  her  or  him,  by  virtue  of  these 

acts,   the    extensive  powers  which    are    therein 

contained — ^powers  which  are  expressly  conferred 

upon  a  married  woman,  though  she  is  restrained 

from  anticipation.  Taking,  then,  the  Settled  Land 

Acta  into  consideration,  I  think  that  the  lady's 

■CMte  is  the  stronger.     The  trustees  in  this  case 

have  done  their  duty.     I  have    asked  for  any 

«azgestion  from  them  with  regard  to  undertakings 

to  TC  g^ven  by  the  lady  or  her  husband  as  to  the 

keeping  down  of  the  outgoings,  and  any  charges 

on  the  «8tate,  or  the  like;    but  they  have  not 

^mggeated  anything  to  me  on  that  head.    If  there 

should  be  any  undertaking  particularly  asked  for, 

I  will  tak«  care  to  insert  what  is  proper  for  the 

-XtrotectioB.  of  those  interested  in  the  estate  in  the 

■order  which  I  make.    The  only  ground  that  I 

think  I  iieed  notice,  upon  which  the  application 

is  resisted  bv  the  trustees  is,  that  the  lady  was 

oolj  twenty-four  years  of  age,  and  her  husband 

was  thirty ;  but  I  cannot  find  in  the  ages  of  the  lady 

.and  her  hnsband  any  sufficient  ground  for  refusing 

to  pomit  the  possession  or  receipt  of  the  rents. 

A  point  was  made,  but  really  not  pressed,  that  a 

person  entitled  to  a  rentcharge  was  not  a  party, 

.and  I   mention  this  circumstance  to   avoid  any 

miaeoDoeption.      The  trustees,  as  it  appears,  are 

not  trustees  for  that  absent  person.    She  has  a 

lentcharge  of,  I  think,  15002.  a  year ;  but  it  is  a 

1^^  rentcharge,  with  a  power  of  distress,  and  it 

is  paramount  to  the  trust  estate  of  the  trustees — 

in  other  words,  the  trustees  are  not  trustees  for 

her.    Ho  order  that  I  am  now  making  will  affect 

her  poattion  in  any  way.    It  is  very  unlikely  that 

ahe  will  have  any  reason  to  complain  of  what  is 

done  by  the  applicant,  as  it  appears  that  the 

.anrplns   income  from   the    estate,  after  keeping 

■down  that  charge,  amounts  to  several  thousands — 

30001.  a  year  probably.     But  I  am  not  at  liberty 

to  consider  the  legal  rights  of  this  lady,  who  is 

■entitled  to  the  rentcharge.      All  her  rights  will 

remain  intact.    I  think  I  have  dealt  now  with  the 

•hole  of  the  points  of  importance  on  this  head ; 

and  the  reanlt  is,  that  I  will  make  the  proper  order 

vnder  which  the  applicant  will  be    entitled  to 

possession   or  receipt  of  the  rents  until  further 

order,  with  any  proper  tmdeitakings  that  may  be 

anggeated.    'The  only  other  point  is  on  the  Settled 

Land  Act  of  1884.    The  applicant  asks  to  exercise 

the  powers   of    the    tenant  for   life;  and  it  is 

neoeesary,  having  regard  to  sect.  63,  as  there  is  a 

trast  for  sale,  that  the  court 'should  give  per- 

miasion  either  to  her  or  to  the  trustees.    It  seems 

to  me  that  it  is  convenient  and  proper  under  the 

iaremnatancea  of  the  case  to  allow  her,  as  I  do,  to 

exercise  all  the  powers  of  the  tenant  for  life,  with 

the  exception  of  the  power  of  sale  and  exchange 

wUeh  she  does  not  ask  for.    The  plaintiff  must 

pay  the  coats  of  this  application.    To  those  un- 


acquainted with  this  jurisdiction,  it  would  appear 
(as  it  did  to  the  learned  coimsel  in  the  case  I  have 
referred  to)  that  the  court  is  setting  aside  the 
will  or  the  instrument  which  has  said  that  the 
trustees  should  have  possession  and  manage  the 
property.  A  person  m  the  position  of  this  lady, 
asking  the  court  to  exercise  a  discretion,  there 
being  no  case  against  the  trustees,  cannot  throw 
upon  the  estate  the  costs  of  doing  so,  and,  if 
necessary,  I  should  make  the  payment  of  these 
costs  a  condition  precedent  to  obtaining  the 
order.  The  principle  is,  that  it  is  for  the  appli> 
cant's  convenience,  there  being  no  circumst^ce 
which  should  warrant  the  court's  holding  other- 
wise, that  she  should  have  the  i>ossession  which 
the  settlement  has  not  given  her;  and  there  being 
no  case  against  the  trustees,  she  must  pay  the 
costs.  There  will  be  liberty  to  apply  to  the 
judge  in  chambers  as  to  any  matter  arising 
under  this  order  as  to  restoring  complete  or 
partial  possession  to  the  trustees,  and  generally. 

Solicitoi-8:  Spencer  Whitehead,  Bugenttor  Hadley 
and  Dain,  Birmingham ;  Field,  Roscoe,  and  Co„ 
agents  for  Smith,  Fintent,  and  Co.,  Birmingham. 


^urday,  Nov.  25, 1893. 
(Before  Ohittt,  J.) 
Ke  BisHOPsaATE  Foundation,  (a) 
Praetiee — Lands  Clausei  Act  (8*9  Vict.  c.  18)-r- 
Re-inve»tmeni  —  Costs  —  Apportionment  —  Sur- 
veyor's fee — £ieai«  fee. 
On  a  petition    6y    the    charities    known  as    the 
Bishopsgate  Foundation,  which,  by  arrangement 
between   the  petitioners    and    the    respondents, 
certain  public  bodies  who  had  purchased  different 
portions  of  the  charity  lands,  was  treated  as  one 
for  re-investment  in  land  as  far  as  the  costs  were 
concerned,    the    question    arose    whether    these 
should  be  borne  rateably  or  equally  as  betu>een 
the  respondents. 
Held,  that,  as  the  general   rule    laid    down  in 
Ex  parte  The  Bishop  of  London  (2  L.  T.  Rep. 
N.  S.  365,  and  3  L.  T.  Rep.  N.  S.  224 ;  2  De  G.  F. 
&  J.  14),  that  these  costs  should  be  borne  in  equal 
shares,  only  applied  to  such  costs  as  were  not 
readily  apportionable,  and  not  to  the  ad  valorem 
stamp  duty  and  the  surveyor's  fee,  which  should 
be  paid  rateably,  the  fact  that  the  scale  fee  had 
been  adopted  on  the  purchase  of  the  land  for  re- 
investment in  the  present  ease  readily  furnished 
a  means  of  apportionment,  and  there  being  a 
great  inequality  in  the  amounts    of  purchase 
money,  these  costs  should  be  apportioned  to  ths 
extent  of  the  scale  fee. 
Petition. 

The  govemingbody  of  the  charities,  known  aa 
the  Bishopsgate  Foundation,  applied  bypetitionfor 
the  transfer  to  the  Official  Trustees  of  Charitable 
Funds  of  five  sums  of  consols  in  court,  represent- 
ing the  purchase  moneys  of  different  portions  of 
lands  belonging  to  the  charities,  which  had  been 
purchased  from. time  to  time  by  four  pubUo 
bodies. 

The  sums  paid  in  were  as  follows :  (1) 
12172. 1«.  5(2.  by  the  Eastern  Counties  and  London 
and  Blackwall  Railway  Company,  now  represented 
by  the  London,  Tilbury,  and  Southend  Railway 

(a)  Beported  by  H.  U.  Chabtbks  MACPniKHOK,  Esq., 
Barrlster«t-Latr. 
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Company;  (2)  and  (3)  961. 16».  6d.  and  2248Z.  Os.  bd., 
paid  m  by  the  North  London  Railway  Company ; 
(4)  2152.  6<.  lOd.,  paid  in  by  the  Metropolitan 
Board  of  Works,  now  represented  by  the  London 
County  Council ;  and  (5)  1761.  7».  3d.  paid  in  by 
the  Mayor  and  Commonalty  and  Citizens  of  the 
city  of  London. 

The  petitioners  had  agreed  to  purchase  certain 
freehold  hereditaments  partly  out  of  these  sums 
in  court,  and  by  agreement  with  the  public 
bodies  who  were  made  respondents,  the  present 
petition  was  treated  as  one  for  re-investment  in 
umd,  88  far  as  the  costs  were  concerned. 

The  question  arose  whether  these  costs  should 
be  borne  rateably  or  equally  by  the  respondents. 

E.  Ford  for  the  petitioners. 

E.  A.  Oeare  for  the  London  County  Council. — 
Where  there  is  such  an  inequality  in  the  amounts, 
the  costs  should  be  bom  rateably : 

Sz  parte  The  Qovemort  of  St.  Barlholomew'g 
Hospital,  32  L.  T.  Bep.  N.  S.  652 ;  L.  Bep.  20 
Eq.  369. 
This  shows  that  the  rule  in  Ex  parte  The  BUhop 
of  London  (2  L.  T.  Rep.  N.  S.  365,  and  3  L.  T. 
Rep.  N.  8.  224;  2  De  G.  F.  &  J.  14)  does  not 
apply. 

W.  Baker,  for  the  Corporation  of  the  City  of 
London,  supported  this  argument. 

Carson  for  the  North  London  Railway  Com- 
pany.— The  rule  laid  down  in  Ex  parte  The  Bishop 
of  London  is  the  right  one,  and  should  not  lightly 
be  departed  from.  Ex  parte  The  Governors  of 
Christ's  Hospital  (2  H.  &  M.  166)  shows  that  the 
inequalitv  of  the  sums  is  not  a  ground  for  de- 
parting from  it.     He  also  referred  to 

Re  Byron's  Estate,  8  L.  T.  Bep.  N.  S.  562 ;  1  De  O. 

J.  &  S.  358 ; 
Be  Jlerton  CoUege,  9  L.  T.  Bep.  N.  S.  633,  aal  10 
L.  T.  Bep.  N.  S.  8 ;  1  De  G.  J.  &  Sm.  361. 
[Chittt,  J. — Are  not  the  observations  in  these 
earlier  cases  answered  by  the  fact  that,  here  the 
scale  fee  having  been  adopted,  the  costs  of 
purchasers  are  now  as  easily  and  readily  apportion- 
able  as  the  ad  valorem  stamp  duty  P] 

B.  J.  Parker,  for  the  London,  Tilbury,  and 
Southend  Railway  Company,  adopted  this  argu- 
ment. 

Chittt,  J. — ^With  regard  to  the  contribution 
for  the  costs  of  re-investment  in  land  to  be  made 
by  public  bodies,  as  between  themselves,  the 
ordinary  rule  is  that  laid  down  in  Ex  parte  The 
Bishop  of  London  {ubi  sup.),  that  they  ought  to  be 
borne  in  equal  shares ;  but  within  the  authority 
of  that  case  there  lies  the  further  principle,  as 
appears  from  the  order,  that  the  ad  valorem 
stamp  duty  ought  to  be  paid  rateably,  according 
to  the  amounts  contributed ;  this  being  so  easily 
and  readUy  apportionable  between  them,  as 
would  be  also  the  case  with  a  surveyor's  fee. 
Knight  Bruce,  L.J.  says  in  his  judgment  in  that 
case :  "  I  do  not  see  any  such  necessary  connection 
between  the  amount  of  purchase  money  and  the 
amount  of  costs  as  would  incline  me  to  lay  down 
any  general  rule  for  apportioning  costs  rateably, 
according  to  the  amounts  of  the  sums  forming 
the  purcnaae  money."  Then  again  Sir  W.  Page 
Wood,  V.C.,  in  Ex  parte  The  Oovemors  of  Christ's 
Hospital  {ubi  sup.),  referring  to  the  rule  laid  down 
in  Ex  parte  The  Bishop  of  London,  made  the 
observation :  "  That  rule  was  fixed  expressly  to 


meet  the  case  of  inequality  of  price  ;  and  also  it 
determines  how  far  the  price  is  to  be  an  element 
in  the  apportionment,  viz.,  to  the  extent  of  tha 
stamp  duty ;  and  beyond  that  the  court  acts  on 
the  principle  that  the  purchase  of  a  small  estate 
may  be  just  as  expensive  as  that  of  a  large  one." 
In  the  present  case  the  scale  fee  has  been  adopted 
on  the  purchase  of  the  land  made  for  this  re-in-.est- 
ment,  and  that  again  i«adily  furnishes  a  method 
of  apportionment ;  and  consequently  the  observa- 
tions  from  the  cases  I  have  just  cited  are  no 
longer  applicable  to  purchasers  at  the  present 
day,  since  the  passing  of  the  Solicitors'  Remune- 
ration Act  1881,  in  cases  where  the  scale  fee  haa 
been  adopted.  In  the  present  case  there  is  a  very 
considerable  variation  in  the  amounts  of  purchase 
money  contributed  by  these  public  bodies ;  and 
there  is  also  the  decision  of  Malins,  V.C,  in 
Ex  parte  The  Oovemors  of  8t.  Bartholomew's 
Hospital  {ubi  sup.)  that  the  rule  in  Ex  parte  Th» 
Bishop  of  London  {ubi  sup.)  is  not  intended  to 
apply  in  cases  when  there  is  a  great  inequality  iq 
the  amounts  of  the  different  funds.  I  think, 
therefore,  I  am  justified  in  this  case  in  apportion- 
ing the  costs  of  the  purchase  of  the  land  to  th« 
extent  of  the  scale  fee. 

Solicitors :  Clapham,  Fitch,  and  Co. ;  W.  A. 
Blaxland ;  H.  H.  Crawford ;  Paine  and  Co. ; 
F.  C.  Mathews  and  Browne. 


Dee.  5  and  13, 1893. 

(Before  Stiklino,  J.) 

Tatloe  v.  Roe.  (a) 

Praetiee — Costs — Taxation — Interlocutory  order — 

Interest  on  taxed  costs — Date  from  which  interest 

is  to  be  ealculatedr—1  &  2  Vict.  c.  110,  ss.  17,  IS, 

20— iJ.  S.  C.  1883.  Order  XLIL,  rr.  14. 16. 

Sect.  18  of  1  lit  2  Viet.  c.  110  applies  to  an  inter. 

locutory   order    of  the   Chancery   Division,  by 

which  costs  are  ordered  to  be  paid  by  one  party 

to  another,  and  such  costs  when   taxed   carry 

interest  from  the  date  of  the  order. 

Summons  to  review  taxation.  | 

Under  an  order  of  the  22nd  Aug.  1884,  a  writ      I 

of  attachment  was,  ux)on  motion  oy  the  plain-       i 

tiff,  ordered  to  issue  against  the  defendant  for      j 

non-compliance  with  a  previous  order  (not  the      ! 

judgment  in  the  action)  directing   further  and 

better  accounts,  and  the  defendant  was  ordered      i 

to  pay  to  the  plaintiff  his  costs  of  the  motion  and 

attachment.    These  costs  were  taxed  and  certified 

on  the  23rd  Dec.  1884  at  352. 

Under  another  order,  dated  the  18th  Dec.  1884, 
upon  motion  by  the  plaintiff,  a  receiver  was 
appointed  of  certain  paintings,  &a.,  and  the 
defendant  was  ordered  to  pay  to  the  plaintiff  his 
costs  of  the  motion.  These  costs  wei'e  taxed  and 
certified  on  the  24th  April  1885,  at  292.  12«.  8d 
A  writ  oifi.fa.  was  issued  at  the  instance  of  the 
plaintiff  to  obtain  payment  of  these  costs,  but 
without  success. 

Under  orders  of  the  21st  May  1885,  and  the 
3rd  June  1885,  certain  other  costis  were  payable 
by  the  defendant  to  the  plaintiff,  but  they  had 
only  recently  been  brought  in  for  taxation. 

Under  an  order  of  the  20th  Jan.  1893  the 
plaintiff  had  to  pay  to  the  defendant  the  costs  of 
another,   but   unsuccessful,   motion,  and  by  an 

(a)  Beported  by  W.  IVIHIY  COOK,  E«q.,  BairlsteMit-Liiv. 
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order  dated  the  27th  Jon.  1893  It  was  ordered 
that  in  taxing  the  costs  of  the  defendant  under 
the  order  of  the  20th  Jan.  1893,  directed  to  be 
paid  by  the  plaintiff  to  the  defendant,  the  taxing 
master  should  have  regard  to  the  35Z.  taxed  cosU 
certified  in  his  certificate  of  taxation,  dated  the 
23rd  Dec.  1884,  and  to  the  292.  12<.  8d.  taxed 
costs,  certified  in  his  certificate,  dated  the 
24th  April  1885,  and  to  the  costs  to  be  taxed 
imder  tne  orders  dated  the  21st  May  1885,  and 
the  3rd  June  1885  (all  which  costs  were  directed 
to  be  paid  by  the  defendant  to  the  plaintiff),  and 
any  interest  properly  payable  in  respect  thereof, 
and  should  set  off  the  same,  and  certify  the 
balance  due  from  the  plaintiff  to  the  defendant, 
or  from  the  defendant  to  the  plaintiff  as  the  case 
misht  be,  and  in  case  such  balance  was  certified 
to  be  dne  to  the  plaintiff,  then  the  plaintiff  was 
to  be  at  liberty  to  issue  a  writ  or  writs  of  seques- 
tration against  the  defendant  for  the  same. 

The  plaintiff  claimed  interest  on  the  35L  and 
291. 12$.  8d.  certified  costs,  as  from  the  dates  of 
Om  orders  under  which  those  costs  were  taxed. 
The  taxing  master  disallowed  the  claim,  and 
the  plaintiff  carried  in  objections  to  his  taxation. 
It  was  admitted  that  the  orders  did  not  determine 
the  question,  but  left  it  to  be  decided  upon 
taxation. 

The  taxing  master  in  his  answers  to  the 
objections  gaye  his  reasons  for  disallowing  the 
cUm.  After  stating  the  facts  as  aboye  set  forth, 
he  said  that  the  plaintiff  relied  on  1  &  2  Vict, 
c.  110,  sects.  17  and  18,  and  Order  XLII.  of  the 
Boles  of  the  Supreme  Court  1883,  r.  16  ;  that 
the  Act  had  been  in  operation  for  more  than  half 
a  century,  but  that  he  had  not  been  referred  to, 
nor  had  been  able  to  find,  any  authority  for  the 
proposition  that  costs  such  as  these  canied  inte- 
rest, nor  was  there  any  practice  to  8upx>ort  the 
dum  to  interest.  Farther  that  he  did  not  read 
Order  XLII.,  r.  16,  as  giving  a  right  to  interest 
where  independently  of  the  rule  interest  could 
not  be  claimed ;  and  that  in  the  present  case  no 
writ  of  execution  bad  in  fact  been  executed,  and 
Uierefore  he  did  not  think  that  the  rule  helped 
the  plaintiff.  Then  after  referring  to,  and 
Jistingnishing  certain  Cases,  which  nad  been 
oted  to  him  on  behalf  of  the  plaintiff,  he  con- 
tinued as  follows :  "  In  this  absence  of  authority 
in  the  plaintifTs  fayour,  upon  what  must  be  a 
question  of  daily  occurrence,  and  in  yiew  of  the 
settled  practice  to  the  contraiy,  I  am  unable  to 
take  upon  myself  to  allow  interest  on  these  inter- 
locntory  costs,  and  so  I  orermle  the  objections." 

The  present  summons  to  reriew  the  taxing 
master's  decision  was  thereupon  taken  out  by  the 
plaintiff,  and  now  came  on  for  hearing. 

Fotsett  Lock  for  the  summons. — By  1  &  2  Yict. 
c.  110,  8.  17,  "  every  judgment  debt  shall  cany 
interest  at  the  rate  of  4(.  per  cent,  per  annum 
from  the  time  of  entering  up  the  judgment."  By 
sect.  18  of  the  same  Act  this  provision  is  extended 
to  "all  decrees  and  orders  of  courte  of  equity, 
whereby  any  sum  of  money,  or  any  coste,  charges, 
or  expenses  shall  be  paprable  to  any  person." 
Under  the  present  practice  interest  on  coste  is 
payable  from  the  date  of  the  judgment : 
Botwell  y.  Coalu,  57  L.  T.  Bep.  N.  8.  742 ; 
Pyman  and   Co.  r.  Burt,  76  L.  T.  425 ;    W.  N. 

1884  p.  100 ; 
B.  S.  C.  1883,  Order  XLII.,  r.  14,  and  Forma  in 
App.  H. 


A  distinction  has,  no  doubt,  in  some  cases  been ' 
drawn  between  a  final  and  an  interlocutory  order 
for  the  purpose  of  a  bankruptoy  notice : 

Ex  parte  Moor*  ;  Re  Faxthftdl,  52  L.  T.  Bep.  N.  S. 

376;  14  Q.  B.  Div.  627  ; 
Rt  Alexander ;  Ex  parte  Alexander,  66  I,.  T.  Bep. 

N.  S.  183 ;  (1892)  1  Q.  B.  216 ; 
R»  Riddai ;  Ex  parte  Earl  of  Btrathmore,  58  L.  T. 
Bep.  K.  S.  838 ;  20  Q.  B.  Biy.  318,  512. 

But  I  submit  no  such  distinction  is  drawn  by  the 
Act,  1  &  2  Vict.  c.  110,  to  which  the  present  case 
is  only  referable.  The  practice  of  calculating  the 
interest  on  coste  from  the  date  of  the  texing 
master's  certificate  probably  arose  at  a  time  when 
the  costs  of  interlocutory  orders  were  taxed 
immediately  upon  the  orders  being  pronounced. 
He  also  referred  to 

Re  London  Wharfing  and  Warehavxing  Company, 
S3L.T.Bep.  N.  8. 112; 

Se  Bird's  Eetate,  W.  N.  1889,  p.  182 ; 

Eardley  v.  Knight,  60  L.  T.  Bep.  N.  S.  780 ;  41 
Ch.  Div.  537 ; 

Attomey-Gerieral  v.  Kethereote,  11  Sim.  529  ; 

Be  Lehmann  ;  Ex  parte  Hathtck,  62  L.  T.  Bep.  N.  S. 
941: 

Weit  V.  Weit,  17  L.  Bep.  Ir.  49 ; 

ToUon  r.  Dykes,  1  Ph.  439 ; 

Doe  d.  Harrison  v.  Hampson,  4  C.  B.  745. 
Ha$tings,  Q.G.  and  Cripps  Day  for  the  defen- 
dant.— The  judgmente  contemplated  by  sect.  17 
of  1  &  2  Vict.  c.  110  are  clearly  final  judgmente. 
and  consequently  the  decrees  of  the  Courte  of 
Equity  referred  to  in  sect.  18,  to  which  sect.  17  is- 
applied,  must  also  be  final : 

Gibbs  y.  Pike,  8  M.  A  W.  223  ; 

Jones  V.  Williams,  8  M.  <b  W.  849 ; 

Oamer  v.  Briggs,  31  L.  T.  Bep.  O.  S.  68  ; 

Re  Binstead ;  Ex  parte  Dale,  68  L.  T.  Bep.  N.  S, 
31 ;  (1893)  1  Q.  B.  199 : 

FiTiancial  Corporation  v.  Lawrence,  L.  Bep.  4  C.  P. 
731. 
Here  none  of  the  orders  are  final  judgmente.  No- 
authority  has  been  cited  to  show  that  interest  on 
coste  on  interlocutory  orders  will  be  allowed,  and 
further  it  appears  from  the  texing  master's 
answers  that  it  has  been  the  uniform  practice  of 
the  taxing  office  not  to  allow  such  interest.  Under 
such  circumstances  interest  ought  not  to  be 
allowed. 


FoBsett  Lock  replied. 


Cur.  adv.  vuU. 


Dec.  13. — Stiblino,  J. — This  case  comes  before 
me  upon  the  application  of  the  plaintiff,  who  has 
carried  in  be/ore  the  taxing  master  certain 
objections  which  he  has  overruled.  [His  Lordship 
steted  the  facte  as  above  set  out,  and  continued :] 
The  question  is  whether  the  taxi^  master  has 
come  to  the  right  conclusion.  Previously  to 
1  &  2  Yict.  c.  110,  a  judgment  debt  did  not  cany 
interest.  That  was  expressly  decided  in  Oaunt  v. 
Taylor  (3  My.  &  K.  302),  where  the  then  state  of 
the  law  is  fuUy  e^qplained.  In  that  stete  of  things 
the  Act  1  &  2  Vict.  c.  110  was  passed,  sect.  17  of 
which  provides  that  "  every  judgment  debt  shall 
carry  interest  at  the  rate  of  4l.  per  cent,  per 
annum  from  the  time  of  entering  up  the  judg- 
ment, or  from  the  time  of  the  commencement  of 
this  Act,  in  cases  of  judgmente  then  entered  up, 
and  not  carrying  interest  until  the  same  shall  be 
satisfied,  and  such  interest  may  be  levied  under  a 
writ  of  execution  on  such  judgment."  By  sect.  123 
the  time  for  the  commencement  of  the  Act  was,- 
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except  when  otherwise  provided,  the  1st  Oct.  1838. 
Sect.  18  enacts  that  "  all  decrees  and  orders  of 
courts  of  equity  .  .  .  whereby  any  sum  of 
money,  tir  any  costs,  charges,  or  expenses  shall 
be  payable  to  any  person,  shall  hare  the  effect 
of  judgments  in  the  superior  courts  of  common 
law,  and  the  persons  to  whom  any  such  monies, 
or  costs,  charges  or  expenses,  shall  be  payable, 
shall  be  deemed  judgment  creditors  within  the 
meaning  of  this  Adi."  .  .  .  Sect.  20  pro- 
Tided  that  '.'  such  new  or  altered  wi-its  shall  be 
issued  out  of  the  courts  of  law,  equity,  and  bank- 
ruptcy, as  may  by  such  courts  respectively  be 
deemed  necessary  or  expedient  for  giving  effect 
to  the  provisions  hereinbefore  contained,  and  in 
such  forms  as  the  judges  of  such  courts  respec- 
tively shall  from  time  to  time  think  fit  to  order ; 
and  the  execution  of  such  writs  shall  be  enforced 
in  such  and  the  same  manner  as  the  execution  of 
writs  of  execution  is  now  enforced,  or  as  near 
thereto  as  the  circumstances  of  the  case  will 
admit.  .  .  ."  Now,  looking  in  the  first  place 
simply  at  the  language  of  the  Act,  it  provides 
(inter  alia)  that  all  decrees  and  orders  of  courts 
of  equity,  and  all  rules  of  the  common  law, 
whereby  any  sum  of  money,  or  any  costs,  charges 
or  expenses,  shall  be  payable  to  any  person,  shall 
have  the  effect  of  judgments  in  the  superior 
courts  of  common  law.  Any  order,  therefore, 
which  comes  within  that  definition  has  the  effect 
of  a  judgment,  and  the  debt  carries  interest  at 
4  per  cent,  under  sect.  17.  It  is  not,  however,  every 
order  of  a  court  of  equity  which  has  that  effect.  It 
must  be  an  order  for  «ie  payment  of  money,  or 
costs,  or  charges  and  expenses,  and  it  must  orider 
payment  to  some  person.  The  decisions  on  the  Act 
have  followed  these  lines;  for  instance,  a  decree  in 
Chancery  which  contained  a  declaration  that  the 
defendant  was  liable  to  make  good  to  an  estate 
being  administered  in  another  suit  a  specific  sum, 
but  did  not  order  payment  of  that  sum  by  the 
defendant,  was  held  not  to  fall  within  1  &  2  Vict, 
c.  110,  s.  18  :  [Gamer  v.  Briggg  [vM  sup.).  Again 
an  order  for  payment  into  court,  not  to  a  person, 
does  not  fall  within  the  section :  ( Wwrd  v.  Shake- 
shaft,  2  L.  T.  Rep.  N.  S.  203 ;  1  Dr.  &  Sm.  269). 
Nor  does  an  order  for  payment  of  costs  out  of  a 
fund  in  court:  (Attorney-Creneral  v.  Nethereote 
{ubi  sup.).  On  the  other  hand,  in  Duke  of  Beau- 
fori  V.  jPhiUips  (9  L.  T.  Rep.  O.  S.  352;  1  De  G. 
&  Sm.  321),  a  decree  for  specific  performance, 
ordering  the  defendant  to  pay  purchase  money, 
interest,  and  taxed  costs  was  held  to  constitute  a 
judgpnent  debt.  In  Jones  v.  Williams  {ubi  sup.) 
it  was  held  that  the  section  did  not  apply  to 
money  awarded  by  an  arbitrator,  when  the 
agreement  for  i-ef erence  had  been  made  a  rule  of 
court.  Parke,  B.,  in  giving  judgment,  says :  "  It 
seems  to  me  that,  according  to  the  proper  con- 
struction of  the  Act,  it  does  not  apply  to  anv 
costs,  charges,  or  expenses,  except  those  which 
are  ordered  by  the  court  to  be  paid,  and  that  it 
does  not  embrace  cases  in  which  something  is 
necessary  to  be  done  in  order  to  give  the  party  a 
title  to  the  money,  but  includes  those  only  in 
which  the  obligation  to  pay  the  money  appears  on 
the  face  of  the  judgment,  decree,  or  order.  But 
then  it  is  argued  that  where  the  court  orders  the 
payment  of  costs,  something  must  be  done  in 
order  to  ascertain  their  amount  before  execation 
can  issue.  No  doubt  that  is  so ;  but  then  costs 
are  not  liable  to  the  same  observation  as  money. 


as  they  stand  upon  a  peculiar  footing.    When 
the  Legislature  mentions  '  money,  costs,  charges, 
and  expenses,'  it  means  money  decreed  or  ordered 
to  be  paid,  tog^ether  with  the  costs,  charges,  and 
expenses,  to  be  ascertained  in  the  usual  way  by 
the  officer  of  the  court.  That  point,  indeed,  it  is  un- 
necessary to  decide ;  but  I  am  of  opinion  that,  with 
respect  to  costs,  it  is  enough  if  they  are  ascertained 
by  the  officer  of  the  court,  and  that  it  is  not 
necessary  that  there  should  be  any  order  to  pay 
after  they  are  taxed  by  the  officer."    And  Alder- 
son,  B.  says :  "  With  regard  to  the  costs,  charges, 
and  expenses,  it  seems  to  me  that  they  may  be 
ascertained  by  the  officer  of  the  court,  though  IK^ 
specifically  mentioned  in  the  rule  of  court.    All 
that  is  required  is,  that  if  the  court  shall  order  a 
sum  of  money  to  be  paid,  and  if  it  also  order 
costs,  that  means  the  costs  ascertained  by  the 
officer  of  the  couri^.    Independently  of  the  words 
of  the  Act,  which  especially  refer  to  costs,  charges, 
and  expenses,  it  seems  to  me  that  the  court  may 
very  well  put  such  a  construction  upon  the  A<i 
as  to  include  costs,  where  there  is  an  order  for 
the  payment  of  a  specific  sum."     That  is  an 
express  decision  that  where  money  and  coste  are 
directed, to  be  paid  together,  it  is  not  necessary 
that  there  should  be  an  order  to  pay  the  ooete 
after  taxation.    It  was  contended  that  tiiis  did 
not  apply  where  costs  alone  were  ordered  to  be 
paid  without  any  money ;  but  the  language  of  the 
statute  is  plain.    It  extends  to  jui^ments  and 
orders  "  whereby  any  sum  of  money,  or  any  costs 
or  expenses,"  shall  be  payable  to  any  person.    It 
has  long  been  settled  that  a  judgment  for  costs 
only  carries  interest  (Piteher  v.  Moberts,  12  L.  J. 
178,  Q.  B. ;  Newton  v.  Lord  Conyngham  11  L.  T. 
Rep.  O.  S.  294) ;  and  it  appears  to  have  been  the 
opinion    of   the   Court   of    Conmion    Pleas   in 
Hodgson  v.  Patterson  (5  Scott  N.  R.  76),  that  » 
inile  ordering  a  party  to  pay  the  taxed  costs  of 
the  day  was  witnin  1  &  2  Vict.  c.  110,  s.  18. 
Upon  the  construction  of  the  Act,  I  think  that 
an  order  directing  payment  of  costs  to  be  taxed  by 
one  person  to  another  person  is  within  the  section. 
This  view  appears  to  me  to  have  been  adopted 
and  acted  upon  both  by  those  who  framed  the 
rules  of  the  old  Court  of  Chancery,  and  by  officers 
of  that  court.    I  have  already  referred  to  sect.  20 
of   the   Act,  which   provides  for  the   issue   of 
new  and  altered  write  for  giving  effect  to  the 
provisions  of  the  statute  in  such  form  as  the  judges 
of  the  several  courts  of  law  and  cqui^  should 
from  time  to  time  think  fit  to  order.     The  writs 
framed  by  the  judges  are  to  be  found  set  out  in 
1  Beav.,  p.  15  and  the  following  pages.    I  need 
not  say  that  the  learned  judges  whom  I  have 
mentioned  knew  the  distinction  between  a  decree 
and  an  order,  and  knew  that  orders  were  made 
by  courts  upon  interlocutory  proceedings,  direct- 
ing costs  to  be  paid  by  one  person  to  another. 
One  of  the  forms  (form  5,  p.  20)  is  a  form  of  a 
writ  otji.fa.  on  a  decree  or  order  for  payment  of 
costs,  and  gives  interest  from  the  date  of  the 
certificate.    The  form  of  the  writ  is  as  follows : 
It  is  addressed  to  the  sheriff,  "  We  command  yon 
that  of  the  goods  and  chattels  of  G.  D.  in  your 
bailiwick,  you  cause  to  be  made  the  sum  of        {■ 
for  certain  costs  which  were  lately  before  us  in 
our  High  Court  of  Chancery,  in  a  certain  cause 
.    .    .    or  in  a  certain  matter  there  depending, 
intituled    ...    by  a  decree  or  order  (as  the 
case  may  be)  of   our  said  court,  bearing  date 
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the  day  of  ,  decreed  or  ordered  (aa  the 
caae  maj  be)  to  be  paid  by  the  said  G.  D.  to  A.  B., 
and  which  costs  have  been  taxed  and  allowed  by 
G.  H.,  Esq.,  one  of  the  masters  of  our  said  court, 
at  the  said  sum  of  I.,  aa  appears  by  the  certi- 
ficate of  the  said  master,  dated  the  day  of 
And  that  of  the  ((oods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  you  further  cause  to  be 
made  interest  on  the  said  sum  of  {.,  at  the 
rate  of  {.  per  cent,  per  annum,  from  ihe 
day  of  ."  Then  there  is  a  note  which  savs  : 
"  The  date  of  the  masters  certificate,  or,  if  that 
■were  prior  to  the  Ist  Oct.  1838,  say  '  from  the 
Ist  (Set,  1838.' "  The  writ  proceeds,  "  and  that 
you  have  that  money  and  interest  before  us,  in' 
our  sMd  court,  immediately  after  the  execution 
hereof  to  be  paid  to  the  said  A.  B.,  in  pursuance 
of  the  said  decree  or  order  (as  the  case  may  be). 
And  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are 
aiithorised  and  required  to  do  in  this  behalf,'' 
&o.  Now,  it  is  oDvious  that  a  writ  of  fi.  fa. 
-which  proTidee  for  the  payment  of  interest  must 
have  been  made  with  reference  to  the  Act.  This 
form  was  retained  in  the  Consolidated  Ordei-s 
(Moi^an's  Chancery  Orders,  3rd  edit.,  p.  608).  I 
have  had  the  advantage  of  consulting  with  Mr. 
Stringer  of  the  Central  OfiSce,  a  very  experienced 
officer  of  the  court,  who  was  formerly  in  the  office 
of  records  and  writs  of  the  Court  of  Chancery. 
He  informs  me  that,  according  to  the  practice  of 
that  office,  no  distinction  as  regards  the  issue  of 
-writs  of  fi.  fa.  for  costs  -was  dra-wn  between  final 
decrees  and  interlocutory  orders.  All  that  was 
xegarded  in  that  office  was  whether  there  was  an 
oraer  for  payment  of  costs  by  a  person  to  a 
person.  Under  the  Common  Law  Procedure  Act 
1852,  -writs  of  fi.  fa.  seem  to  have  been  issued 
upon  a  rule  for  payment  of  costs  only,  and  in  this 
respect  the  procedure  was  the  same  as  under  the 
Chancery  Rules :  (see  Rules  of  Hilary  Term  1853, 
I'E.&'B.  App.  1,  xxzvi ;  Day's  Com.  Law  Proc. 
Acta.  4th  edit.,  pp.  413,  468.)  Since  the  Rules 
o£  1883  interest  has  run  (In  the  absence  of 
special  directions),  not  from  the  date  of  the 
certificate,  but  from  the  date  of  the  order :  (see 
Pyman  and  Co.  v.  Burt  (ubi  sup.)  and  BottoeU  v. 
Cooks  (ubi  sup.)  In  all  other  respects  the 
practice  as  to  costs  remains  the  same.  The 
practice  of  the  office  of  records  and  -writs, 
and  of  the  central  offioe  seems  to  me  to  be  in 
favour  of  the  plaintiff.  The  taxing  master,  whom 
I  have  seen,  informs  me  that  there  is  no  practice 
to  the  contrary  in  the  taxing  office;  and  that 
all  that  he  meant  to  convey  by  his  answer  to 
objections  was  that  neither  he  nor  any  of 
his  colleagues  was  a-ware  of  any  case  in  which 
interest  bad  been  allowed  in  that  office  on 
costs  awarded  by  an  interlocutory  order.  The 
absence  of  precedent  may,  as  it  seems  to  me,  be 
readily  accounted  for  when  it  is  remembered  that 
coeta  payable  out  of  a  fund  do  not  carry  interest, 
and  that  in  other  cases  the  duties  of  a  taxing 
master  generally  come  to  an  end  when  his  certi- 
ficate is  given.  The  cases  of  Ex  parte  Moore ;  Be 
FaUhfuU  (ybi  sup.).  Be  Alexander ;  Ex  parte  Alex, 
ander  {ubi  sup.),  and  Be  Biddell;  Ex  parte 
Earl  of  Strathmore  {libi  sup.)  were  referred  to. 
These,  however,  merely  relate  to  the  question 
what  is  a  final  judgment  within  the  meaning  of 
the  Bankruptcy  Act  1883,  s.  4,  ss.  1  {g) ;  and, 
regard  being  had  to  the  decisions  it  may  very 


well  be  that  neither  of  the  orders  -with  which  I 
have  to  deal  is  a  final  judgment,  such  as  would 
support  an  adjudication  in  bankruptcy.  In 
sect.  18  of  1  &  2  Vict.  c.  110  there  is  nothing 
about  final  judgment.  I  think  that  each  of  the 
orders  being  an  order  for  payment  of  costs  by 
the  defendant  to  the  plaintiff  falls  within  sect.  18 
of  the  Act  1  &  2  Vict.  c.  110,  and  entitles  the 
plaintiff  to  intei-est  on  the  costs  thereby  awarded, 
and  consequently  the  plaintiff's  objections  to  the 
taxation  must  be  allowed. 

Solicitors:  Huiford  and  Taylor;  Morse, Hewitt, 
and  Farman. 


Saturday,  Feb.  10. 
(Before  Wiluams,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Be  Stock  and  Shabe  Auction  and  Banking 

Company  Limited. 
Be  Sfibal  Woodcutting  Company  Limited. 

Be  Hull  Land  and  PROPiiBTY  Investment 

Company  Limited,  (a) 
Company —  Winding-up—  Vol  untary  liquidationr~- 

Liquidation    under    supervision — Liquidator — 

StcUemeni  to  Begistrar  of  Joint  Stock  Companies 

—Companies  {Winding-up)  Act  1890  (53  &  54 

Viet.  c.  63),  8. 16. 
Sect.  15  of  the  Companies  {Winding-up)  Act  1890 

applies  as  weU   to  voluntary  liquidations   and 

liquidations  under  sitpervmon  as  to  compulsory 

liquidations. 
Motions. 

The  Stock  and  Share  Auction  and  Banking 
Company  Limited  was  in  voluntary  liquidation 
commenced  in  Feb.  1891,  and  subsequently  con- 
tinued under  the  supervision  of  the  court. 

The  Spiral  Woodcutting  Company  Limited, 
and  the  HtiLl  Land  and  Property  Investment 
Company  Limited,  were  also  in  voluntary  liqui- 
dation. The  former  liquidation  was  commenced 
in  Nov.  1890,  and  the  latter  in  April  1889. 

Applications  had  been  made  by  the  Board  of 
Trade  under  sect.  15  of  the  Companies  (Winding- 
up)  Act  1890,  to  the  liquidators  of  the  respective 
companies  requiring  them  to  furnish  to  the  Board 
of  Trade  verified  statements  of  accounts  of  the 
liquidations,  and  in  default  notices  of  motion 
had  been  served  upon  them  to  enforce  these  appli- 
cations. 

The  three  motions  were  heard  together  by 
Williams,  J.  in  chambers,  when  it  was  contended 
on  behalf  of  the  liquidators  that  sect.  15  of  the 
Act  did  not  apply  to  voluntaiy  Liquidations,  or  to 
voluntary  liquidations  under  the  supervision  of 
the  court. 

Sect.  15  of  the  Companies  (Winding-up)  Act 
1890  provides  (sub-sect.  1)  that  "  if  the  winding- 
up  of  a  company  is  not  concluded  -within  one  year 
after  its  commencement,"  the  liquidator  is  at 
certain  intervals  to  send. a  statement  of  accounts 
in  a  prescribed  form  to  the  Registrar  of  Joint 
Stock  Companies.  Sub-sect.  2  imposes  a  penalty 
in  case  of  default.  Sub-sect.  3  provides  for  the 
payment  of  money  disclosed  in  such  statement 
into  the  companies  liquidation  accoimt ;  and  sub- 
sect,  4  extends  to  cases  under  the  section  the 
provisions  of  sect.  162  of  the  Bankruptcy  Act 
1883. 

(a}  B«Forted  by  W.  IviXBT  Cook,  Esq.,  BarrUter-at-Law. 
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Sir  Charles   Bussell  (A..-G.),  Iii-gle  Joyce,  and 
Reginald  Smith,  for  the  Board  of  Trade. 

Boome  for  the  liquidator  of  the  Stock  and  Share 
Anction,  &c..  Company. 

The  liquidator  of  the  Spiral  Woodcutting  Com- 
pany in  person. 

Bateman  Napier  for  the  liquidator  of  the  Hull 
Land,  &c..  Company. 

WiiiiiiAMS,  J.  reserved  his  judgment,  a:?d  on 
the  10th  Feb.  delirered  the  following  written 
judgment  in  court : — The  question  which  I  have 
to  decide  in  these  cases  is  whether  sect.  15  of  the 
Companies  (Winding-up)  Act  1890  applies  to 
voluntary  liquidations,  or  to  voluntary  liquidations 
continued  under  the  supervision  of  the  court,  so 
as  to  enable  the  Board  of  Trade  to  enforce  the 
provisions  of  the  section  against  the  voluntary 
liquidator.  I  am  of  opinion  that  sect.  15  of  the 
Act  does  so  apply  both  to  voluntary  liquidations 
and  to  voluntary  liquidations  continued  under 
supervision.  So  far  as  the  words  of  sect.  15  are 
concerned,  there  is  nothing  to  limit  the  appli- 
cation of  the  section  to  companies  which  are 
"woimd-up  under  the  order  of  the  court.  But  then 
it  is  said  that  the  Act  of  1890  has  no  application 
to  voluntary  liquidation — and  no  doubt  generally 
this  is  true — and,  further,  it  is  said  that  where  the 
Legislature  meant  this  Act  to  apply  to  voluntary 
liquidation  it  used  express  words,  as  is  done  in 
the  second  sub-section  of  sect.  10.  And  it  is 
urged  generally  that  voluntary  liquidation,  at  aU 
events  when  it  is  not  subject  to  the  supervision  of 
the  court,  is,  by  the  whole  scope  of  the  Act  of 
1862,  a  douiestic  proceeding  intentionally  left  by 
the  Legislature  under  the  control  of  the  contribn- 
tories,  or  in  the  case  of  supervision  the  contribu- 
tories  and  the  creditors,  and  that  the  manifest 
intention  of  the  Act  of  1890  is  to  exclude  such 
liquidation  from  the  operation  of  the  Act  and  the 
statutory  control  of  the  Board  of  Trade.  I  do 
not  think  these  arguments  should  prevail.  The 
words  of  the  section  contain  no  such  limitation. 
Section  after  section  of  the  Act  is  limited  ex- 
pressly to  companies  being  wound-up  by  the 
court.  Sect.  15  is  not  so  limited,  and  1  nave  come 
to  the  conclusion  that  it  is  intentionally  not  so 
limited,  and  that  the  omission  of  the  limitation  is 
not  per  incuriam.  Some  argument  was  sought  to 
be  based  upon  sect.  31,  sub-sect.  2,  but  that  sub- 
section only  seems  to  me  to  define  what  is  a 
winding-up  "  by  order  of  the  court,"  and  it  does 
not  say  that  the  Act  shall  not  apply  to  any  other 
winding-up. 

Solicitoi-s :  Solicitor  to  the  Board  of  Trade ; 
Leonard  H.  West,  for  Ivesov,  and  Wett,  Hull ;  A. 
Slater. 


Jan.  11, 17,  and  24 

(Before  Wbioht,  J.,  sitting   as   an   additional 
Judg^  of  the  Chancery  Division.) 

Be   Hebcynia   Copper   Company   Limited  ; 
Ex  parte  Bichabdbon'.  (a) 

Company — Winding-up — List  of  eontributoriet— 
Director's  qualification  shares — Implied  contract 
to  take  shares. 

The  articles  of  association  of  a  company  which  was 
incorporated  in  July  1891  provided    that  the 

(o)  Beported  by  W.  IvilUT  CooK,  E»q.,  Burltter-at-Law. 


qualification  of  a  director  should  be  the  holding 
of  shares  of  the  nominal  amount  of  2501. ;  that  I 
the  first  directors  might  act  before  enquiring 
their  qualification,  but  that,  unless  within  one 
mwith  from  their  appointmsnt  they  acquired 
such  qualification,  they  should  be  deemed  to  have 

Xed  to  take  the  same,  and  the  same  should  ht 
\ted  to  them  accordingly.  B.  was  one  of  the 
persons  named  as  the  first  director*  in  the 
articles.  On  the  21st  July  1891,  after  the  regis- 
tration, he  torote  to  the  consulting  engineer  ofOte 
company  a  letter  in  which  he  referred  to  the  fad 
of  his  having  signed  the  articles  and  a  pro- 
spectus, in  which  his  name  cmpeared  as  a  di- 
rector. On  the  %th  Sept.  1891  oe  wrote  to  ike 
secretary  resigning  his  appointment  as  director. 
Hie  directors  accepted  his  resignation,  bid 
allotted  to  him  qualification  shares  to  the  nominal 
amount  of  250e.  B.  never  attended  any  of  ike 
meetings  of  the  directors,  or  otherwise  acted  as  a 
director.  In  the  winding-up  of  the  company  the 
liquidator  settled  B.  on  the  list  of  eontri- 
butories  in  respect  of  those  shares.  On  a 
sujnm^ms  by  B.  to  have  his  name  removed  from 
the  list. 
Held,  that  the  fact  that  B.  authorised  the  company 
by  the  letter  of  the  21st  July  1891  to  hold  him 
out  to  the  world  as  a  director,  and  that  he 
allowed  himself  to  be  namsd  as  a  first  director, 
was  evidence  that  he  had  agreed  to  take  the 
shares ;  that  that  conclusion  was  fortified  by  the 
letter  of  the  8th  Sept.  1891,  and  that  his  name 
m,ust  therefore  remain  on  the  list. 
Summons. 

The  Hercynia  Copper  Company  Limited  was 
incorporated  on  the  2Ist  July  1891. 

Ai-t.  80  of  the  articles  of  association  provided 
that  six  named  persons,  including  A.  Richardson, 
should  be  the  first  directors. 

Art.  84  provided  that  the  qualification  of  a 
director  should  be  the  holding  of  shares  of  tiite 
nominal  amount  of  2501. ;  that  the  first  directors 
might  act  before  acquiring  their  qualification; 
but  that,  unless  within  one  month  after  their 
appointment  they  should  acquire  such  qualifica- 
tion, they  should  be  deemed  to  have  agreed  to 
take  the  same,  and  the  same  should  be  allotted  to 
them  accordingly. 

On  the  2lBt  J  uly  1891,  after  the  incorporation 
of  the  company,  Richardson  wrote  to  the  consult- 
ing engineer  of  the  companv  a  letter  in  which  he 
referred  to  the  fact  of  his  having  signed  a  pro- 
spectus of  the  company  in  which  his  name 
appeared  as  one  of  the  directors,  and  also  a  print 
of  the  articles.  He  did  not,  however,  attend  any 
of  the  board  meetings,  or  otherwise  act  as  a 
diiiector. 

On  the  8th  Sept  1891  he  wrote  to  the  secretaij 
of  the  company  as  follows  : 

After  careful  consideration  I  find  it  impossible  to 
attend  to  the  duties  of  a  director  of  your  board.  I  am 
fearfully  pressed  with  business,  and  Swansea  being  so 
far  from  town  I  cannot  give  the  time.  I  therefore  think 
it  my  duty  reluctantly  to  resi^,  which  resignation 
please  place  before  my  co-directors,  and  take  any  other 
proper  steps.  When  I  consented  to  join  the  boKrd  I  was 
much  freer,  and  could  then  as  matters  stood  have  acted, 
but  matters  have  cropped  up  since  which  make  it 
impossible. 

The  company  accepted  Richardson's  resigna- 
tion, but  allotted  him  qualification  shares  to  the 
nominal  amount  of  2502. 
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Ja.  the  winding-up  of  the  company  the  liqni- 
viator  placed  him  on  the  list  of  contributories 
in  respect  of  these  shares. 

This  was  a  summons  bj  Bichardson  asking 
that  his  name  might  be  removed  from  the  list 
in  respect  of  these  shares. 

Bingley  for  the  applicant.  —  The  [u>plicant's 
same  was  wrongly  placed  upon  the  list  ofcontribu- 
tories  and  onght  to  be  removed.  He  never  applied 
for  any  shares  in  the  company,  and  no  contract  to 
take  shares  can  be  implied  from  the  fact  of  his 
signing  and  approving  of  the  articles  and  pro- 
spectas.  He  neither  was  present  at  any  of  the 
board  meetings  nor  in  any  way  acted  as  a  director. 
On  the  8th  Sept.  1891,  less  than  two  months  after 
the  ineorporation  of  the  comiMJiy,  he  wrote  the 
tetter  resigning  his  office,  and  his  resignation  was 
accepted  by  the  company.  The  present  case  is 
distinguisliable  from  Me  Anglo-Austrian  Printing 
ani.  Pitbliahing  Union ;  leaaca'  ease  (66  L.  T. 
Bep.  N.  S.  593;  (1892)  2  Ch.  158),  as  there  the 
applicant  acted  on  sevwal  occasions  as  a  director. 
He  also  referred  to 

Be  Bread  Supply  Aasoeiation  Limited,  68  L.  T.  Bep. 
N.  S.  434. 

Whinney  for  the  liquidator. — The  signature  by 
Bichardson  to  the  articles  is  prima  facte  evidence 
that  he  did  become  a  director,  and  it  is  for  him  to 
show  that  be  did  not.  Further,  his  letter  of 
iwiignation  shows  that  he  admitted  himself  to  be 
a  diiector.  He  also  allowed  the  prospectus  to  go 
out  to  the  world  with  his  name  upon  it  as  director, 
and  he  also  signed  the  prospectus  and  articles  as 
approving  them.-  He  is  therefore  estopped  from 
saying  that  he  did  not  become  a  director.  That 
bcnng  BO,  he  clearly  came  within  art.  84,  and  the 
company  was  right  in  allotting  him  the  qualifica- 
tion shuies.  His  name,  therefore,  being  rightly  on 
the  register  at  the  date  of  the  windmg-up,  was 
properly  placed  by  the  liquidator  upon  the  list 
<d  contributories.    He  referred  to 

Be  Ifational  Insurance  and  Investment  Association  ; 

Marquis  of  Abenom's  case,  7  L.  T.   Bep.  N.  S. 

225  ;  4  De  Q.  F.  *  J.  78 ; 
Be  Australian  Direct  Steam  Ifavigation  Company  / 

Miller's  case,  3  Ch.  Div.  661 ; 
Be  Portuguese  Consolidated  Copper  Mines  Limited  ; 

Lord  Inchiquin's  case,  64  L.    T.  Bep.  N.  S.  841 ; 

(1891)  3  Ch.  28 ; 
iR«  Metropolitan  Puhlic  Carriage  and  Repository 

Company  ;  Brown's   case,  29   L.  T.  Bep-  N.  S. 

562 ;  L.  Bep.  9  Ch.  102. 

Bingley  replied. 
[Wkioht,  J.  referred  to  Be  Printing  Telegraph 
end  Conttruetion  Company  of  the  Agenee  Havae 
Limited;  Ex  parte   CammeU,  (1894)   1  Ch.  528; 
mte,  p.  74.] 

Wbioht,  J. — ^This  is  a  case  of  great  difficuliy, 
bat  on  the  whole  I  think  it  is  one  in  which  I 
Wight  to  retain  the  name  of  the  applicant  on  the 
fiste  of  contributories.  The  case  is  in  several 
respects  peculiar,  particularly  with  regard  to  the 
letters  written  by  the  applicant  and  the  articles. 
By  art.  80  the  applicant  was  named  as  one  of  the 
fint  directors  of  the  company.  Art.  84  was  as 
follows :  [His  Lordship  read  the  article,  and  con- 
tinued :]  These  articles,  purporting  to  appoint 
the  M>plicant  a  director,  and  to  provide  for  his 
qnalinoation,  must  be  considered  with  reference 
to  the  following  facU:  On  the  21st  July  1891  the 
yetj  day  when  the  company  was  incorporated, 


and  when  a  prospectus  was  to  be  issued,  the 
applicant  wrote  to  the  consulting  engineer  of  the 
company,  who  was  probably  the  prime  mover  in 
the  affair,  a  letter  refen-ing  to  his  having  signed 
the  prospectus  and  the  ardcTes  ;  and  from  certain 
expressions  in  the  letter  it  may  be  inferred  that  it 
was  written  after  the  company  had  been  incor- 
X)orated,  and  that  the  letter  was  sent  to  the  re- 
cipient as  agent  for  the  company,  and  was  in  point 
of  fact  intended  as  a  letter  to  the  company.  The 
prospectus  shows  the  name  of  the  applicant  as  a 
director,  and  he  signed  the  articles,  not  as  one  of 
the  ordinary  signatories,  but  to  show  his  assent  to 
them.  He  cannot  have  signed  for  no  purpose 
whatever,  or  merely  so  as  to  contract  with  the 
other  persons  signing.  He  must  have  signed  so 
as  to  show  his  assent  to  a  contract  with  the  com« 
pany,  inasmuch  as  bis  assent  was  not  otherwise 
wanted.  The  directors,  other  than  the  applicant, 
attended  board  meetings,  but  the  applicant 
attended  no  such  meetings,  and  be  did  not  other- 
wise act  as  a  director.  On  the  8  th  Sept.  1891  he 
wrote  to  the  secretary  of  the  company  as  follows : 
[His  Lordship  read  the  letter  and  continued :]  I 
certainly  should  have  been  loath  to  say  that  a 
letter  in  which  he  says  he  finds  he  has  made  a 
mistake  as  to  being  able  to  act  and  resigns  his 
office  amounted  to  an  admission  that  he  had 
agreed  to  take  shares,  but  the  terms  of  it  may 
show  that  ho  had,  and  the  terms  of  the  letter  were 
stronger  than  a  mere  resignation.  He  says, 
"  When  I  consented  to  join  the  board."  I  think 
the  proper  inference  to  be  ditiwn  is  that  from  the 
21st  July  to  the  8th  Sept.  1891  he  held  himself 
out  as  a  director.  The  answer  of  the  company  to 
that  letter  was,  that  they  would  accept  his  resig- 
nation, but  they  allotted  him  his  qualification 
shares,  and  he  has  been  placed  on  the  list  of  con- 
tributories. It  is  clear  that  the  mere  fact  of  being 
a  party  to  the  articles  as  one  of  the  subscribers 
does  not  make  a  contract  between  the  subscriber 
and  the  company ;  but  the  question  here  is,  was 
there  an  acceptaince  by  Bichardson  of  the  office 
of  director,  or  ah  agreement  to  accept  it  upon  the 
terms  of  the  articles  P  In  Isaacs'  case  {uhi  tup.) 
Stirling,  J.  and  the  Court  of  Appeal  held  that 
when  a  man  has  acted  as  director  he  must  be 
taken  to  have  acted  upon  the  terms  of  the  articles, 
and  some  of  the  judges  indicated  that  it  was  their 
opinion  that  he  must  be  taken  to  have  done  the 
same,  even  if  he  has  not  acted,  provided  that  he 
has  agreed  to  act.  There  was  then  here  an  accept- 
ance by  Bichardsoii  of  the  office  of  director,  or  an 
agreement  by  him  to  accept  it  upon  the  terms  of 
the  articles.  If  so,  he  is  bound  by  art.  84.  On 
the  whole  I  think  that  he  did  accept  the  office  of 
director.  I  think  that  the  fact  that  he  authorised 
the  company  by  the  letter  of  the  21st  July  1891 
to  hold  nim  out  to  the  world  as  a  director,  and 
that  he  allowed  himself  to  be  named  as  a  first 
director,  is  evidence  that  he  agreed  to  accept  the 
office  upon  the  terms  of  the  articles,  and  that  he 
in  consequence  agreed  to  take  the  shares.  That  con- 
clusion is  fortified  by  his  own  statement  in  the 
letter  which  he  wrote  on  the  8th  Sept.  His  name, 
therefore,  must  remain  on  the  list  of  contribu- 
tories. 

Solicitors  :  J.  J.  0.  Pugh,  for  O.  J.  L.  Morgan, 
Swansea;  Slaughter  asii  May. 
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Be  R.  G.  Thompson  ;  Ex  parte  Batlib. 

[Q.B.DIT. 

QUEEN'S  BENCH  DIVISION. 
Nov.  9  and  11, 1893. 
(Before  Pollock,  B.  and  Ohables,  J.) 
Be  R.  G.  Thompson  ;  Ex  parte  Batlis.  (o) 
Solieitor'B    coats — Agreement  in  writing    betioeen 
solicitor  and  client — Agreement  signed  only 
the  party  to   he   bound — Money  retained  wit 
consent    of    client    equivalent    to    payment  — 
Attorneys  and  Solicitors  Act  1870  (S3  &  34  Vict, 
e.  28},  «.  4^-6  &  7  Vict.  c.  73,  «.  41. 

A  solicitor  agreed  to  conduct  certain  litigation  for 
his  client  for  a  fixed  sum  of  money.  In  the  course 
of  the  litigation  the  client  paid  the  solicitor 
certain  sums  amounting  in  all  to  more  than  the 
sum  agreed.  The  litigation  terminated  in  a 
•  settlement  favourable  to  the  client,  and  a  fresh 
arrangement  was  made  that  the  solicitor  should 
retain  the  ammtnt  he  had  receivedfrom  his  client, 
though  in  excess  of  the  amount  originally  agreed. 
ThisarrangeTnentwas  embodied  in  a  receipt  signed 
by  the  client,  on  payment  to  her  by  the  solicitor 
of  the  amount  recovered  for  her  in  the  action. 

Held,  that  the  receipt,  though  signed  only  by  the 
client  and  not  by  the  solicitor,  was  "  are  agreement 
in  writing  "  within  sect.  4  o/  33  <i^  34  Vict.  e.  28. 

Seld  also,  that  the  money  retained  by  the  solicitor 
was,  in  view  of  his  client's  consent  as  contained  in 
the  receipt,  a  payment  by  the  client  to  the  solicitor 
within  sect.  41  of  6  &  1  Vict.  c.  73. 

Dictum  in  Re  Lewis ;  Ex  parte  Muriro  (35  L.  T. 
Bep.  N.  8.  857  ;  1  Q.  B.  Viv.  724),  disapproved. 

This  was  an  appeal  from  an  order  of  Master 
Archibald  for  the  taxation  of  a  solicitor's  bill  of 
costs.  The  appeal  had  originaUj  come  before 
Lawrance,  J.  in  chambers,  and  had  by  him  been 
referred  to  the  Divisional  Court,  and  on  the  20th 
Dec.  1892  the  court  had  referred  the  matters  in 
difference  to  the  district  registrar  of  Manchester 
for  inquiry  and  report.  The  facts  appear  from 
this  report,  which  was  in  the  following  terms  : 

"  In  pursuance  of  the  directions  given  me  by 
the  order  of  this  honourable  court,  dated  the  20th 
day  of  Dec.  1892,  whereby  it  was  ordered  that 
the  whole  of  the  matters  in  difference  herein 
should  be  referred  to  me,  the  district  registrar  at 
Manchester,  for  inquiry  and  report  to  tJiis 
honourable  court,  and  that  all  questions  of  costs 
be  reserved,  I  hereby  report  that  the  result  of 
the  inquiry,  which  has  been  made  in  pursuance  of 
such  directions  is  as  follows :  The  applicant  Jane 
Baylis  has  attended  by  her  solicitor.  The  respon- 
dent Robert  George  Thompson  has  attended  by 
his  counsel.  The  applicant  Jane  Baylis  and  her 
witnesses  John  VViUiam  Wood,  Ellen  Lees, 
Florence  HiU,  Jessie  HiU.  and  Frank  Thomby 
Gliffe,  have  been  examined  and  cross-examined 
before  me  on  oath.  The  respondent  Robert 
George  Thompson  has  been  examined  and  cross- 
exammed  before  me  on  oath.  The  coats,  the 
subject-matter  of  this  application,  are  in  respect 
of  an  action  for  negligence  brought  by  the  appli- 
cant Mrs.  Baylis  agamst  Messrs.  Hall,  Son,  and 
Lord,  a  firm  of  solicitors,  who  had  acted  for  her 
in  some  Chancery  proceedings  in  the  Chancery 
of  the  County  Palatine  of  Lancashire.  In  this 
action  Mr.  Thompson  acted  as  the  solicitor  for 
Mrs.  Baylis.  The  action  was  tried  at  the 
Manchester  winter  assizes  1890  before  Wills,  J., 
when  judgment  was  on  the  2nd  Dec.  1890  given 

ia)  Beportcd  by  UIBVYM  LL,  PiEL,  Esq.,  B«trrister-at-Law. 


for  Mrs.  Baylis  for  2101.  damages  and  costs, '  the 
costs  thrown  away  by  the  adjournment  from 
Saturday  the  29th  Nov.  to  Monday  the  Ist  Dec-, 
to  be  the  defendants'.  Execution  stayed  on 
notice  of  appeal  being  given  within  a  week,  and  if 
notice  given  within  that  tdme,  further  stay  until 
hearing  of  appeal." 

"  On  the  1st  June  1892  Mrs.  Baylis  issned  ik 
summons  against  Mr.  Thompson  for  delivery  of 
his  bill  of  costs  in  all  causes  and  matters  wherein. 
he  had  been  concerned  for  her,  and  on  the  10th 
June  and  29th  July  1892  the  master  made  orders 
for  such  delivery.  The  bill  of  costs  was  deUvered 
in  pursuance  oi  these  orders.  On  the  3rd  Nor. 
1892  Mrs.  Baylis  issued  a  summons  for  taxatjos 
of  that  bill, '  having  regard  to  the  agreement  in 
writing  dated  the  21st  Jan.  1890.'  The  agree- 
ment referred  to  is  contained  in  a  letter  of  the 
2l8t  Jan,  1890,  from  Mr.  Thompson  to  Mr. 
Hawken,  the  then  and  now  solicitor  of  Bayli^  and 
is  in  the  following  words : 

Ton  may  therefore  inform  Mrs.  Baylis,  that  a>  I 
happen  to  know  a  good  deal  of  her  tronblee  in  connectiaB 
with  her  daughter's  marriage  to  John  HiU  (a  solicitor 
who  some  time  ago  practised  in  this  town),  I  am  disposed 
to  assist  her  by  carrying  the  case  to  trial  for  a  som  at 
261.,  and  will  not  in  any  event  look  to  her  for  more. 

"  On  the  16th  Nov.  1892  an  order  was  made  on 
the  summons  which  contained  the  words  'and 
both  parties  agreeing  (without  prejudice  to  any 
appeal  on .  this  appUcation),  that,  if  the  order 
st^ds,  the  taxing  ofBcer  shall  tax  subject  to  any 
agreement  between. the  parties,'  and  then  pro- 
ceeded to  order  a  taxation  in  the  usual  form,  saeb 
taxation  to  be  (by  consent)  by  the  district  re^s- 
trar  at  Manchester.  From  that  order  for  tax- 
ation Mr.  Thompson  appealed  by  notice  dated 
the  17th  Nov.  1892,  and  by  notice  dated  the  26th 
Nov.  1892  gave  notice  that  he  should  on  the 
hearing  of  that  appeal  apply  to  have  an  affesl 
heard  against  the  order  directing  the  delivery  of 
the  bill  of  costs.  The  appeal  having  been  re- 
ferred by  Lawrance,  J.  to  this  court,  the  order 
of  the  20th  Dec.  referring  the  matters  to  me  for 
inquiry  and  report  was  made. 

"  Before  the  trial  at  the  assizes,  Mrs.  Baylis 
paid  to  Mr.  Thompson  five  sums  amounting  to 
25Z.,  being  the  amount  mentioned  in  the  letter  of 
the  21st  Jan.  1890,  and  on  the  25th  Nov.  1890 
the  sum  of  21.  10s.  for  one  half  charge  for  the 
notes  of  the  Vice-Chancellor  of  Lancashire,  in  the 
case  in  which  the  defendants.  Hall,  Son,  and  Lord, 
had  acted  for  her,  and  in  which  she  alleged  negli- 
gence on  their  part;  the  other  half  part  Mr- 
Thompson  agreed  to  and  did  pay,  and  on  the 
same  date  the  further  sum  of  13t.  13«.  for  the  fees 
on  the  brief  delivered  to  Mr.  Addison,  Q.C.,  she 
having  insisted  on  having  leading  counsel  at  the 
trial.  When  these  last-mentioned  payments  were 
made,  Mr.  Thompson  gave  a  receipt  as  follows : 

25th  Nov.  1890. — Baj/lw  v.  HaU,  Son,  and  Lord.— 
Beoeived  of  Jane  Baylis  the  snm  of  21.  10*.,  balance  of 
costs  agreed  to  trial  in  the  event  of  non-anocess.— 
Beoeived  also  131.  13«.  for  Mr.  Addison's  fee.— B.  0. 
Thompbon. 

"  Mrs.  Baylis  agreed  to  bear  and  pay  these  two 
sums  of  21.  10s.  and  132.  13«.  in  case  of  non- 
success  in  the  action.  The  above-mentacnwd 
sums  amount  together  to  the  sum  of  411.  3*.  She 
also  paid  to  Mr.  Thompson  the  further  sum  of 
32.  3s.  (on  the  day  before  the  trial),  for  pajnMBt 
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to  a  vitness,  ABhmore,  and  after  the  trial  the  sum 
id  11. 10a.  for  the  stamp  on  the  associate's  certifi- 
cate, and  10s.  for  railway  fees  and  expenses  to 
LiTerpool  to  obtain  the  certificate.  Notice  of 
appeal  having  been  given  in  the  action  by  Messrs. 
HaU,  Son,  and  Lord,  the  defendants,  on  the  9th 
Dec.  1890,  Mrs.  Baylis  on  the  following  day  agreed 
with  Mr.  Thompson  that  the  latter  should  conduct 
tiie  defence  to  the  defendants'  appeal  for  252.  in 
case  of  non-success.  She  thereupon  paid  the  sum 
of  bl.  and  the  receipt,  of  which  the  following  is  a 
copy,  was  given  to  her : 

10th  Dae.  1890. — Baylis  v.  Hall,  Son,  and.  Lord. — 
Ssoeived  from  Mrs.  Baylis  the  snm  of  51.  on  aooonnt  of 
cogts  for  the  appeal  in  this  caae,  the  agreed  costs 
to  trial,  so  far  as  Mrs.  Baylis  personally  is  concerned, 
bariner  been  already  paid.  Costs  of  this  appeal  hereby 
screed  between  Mrs.  Baylis  and  myself,  at  the  sum  of 
SK.— E.  G.  Thompson. 

"  She  subsequently  on  the  13th  Jan.  1891  paid 
Mr.  Thompson  a  further  sum  of  bl.  on  account  of 
the  appeal  costs.  She  had  therefore  on  the  13th 
Jan.  1891  paid  him  in  all  552.  16g.,  and  she  did 
not  personally  pay  him  any  money  after  that 
date.  The  appeal  having  been  entered,  Mr. 
Thompson  prepared  and  delivered  briefs  to  Mr. 
Addison,  Q.OT  and  Mr.  Austin.  Subsequently 
on  the  28th,  30th,  and  31st  Jan.  1891,  overtures 
for  the  settiement  of  the  action  were  made  to 
Hr.  Thompson,  and  on  the  31st  Jan  1891  Mr.  Wood, 
the  managing  clerk  of  Mr.  Thompson,  saw  Mrs. 
Bayhs  at  her  house,  and  had  a  long  interview 
witn  her,  and  fully  explained  the  position  of  the 
action,  and  the  offer  by  the  defendanto  of  2702.  to 
settle  the  action.  Such  sum  to  include  the 
damages  and  coste.  In  ajiswer  to  her  inquiries 
as  to  how  much  money  she  would  receive  if  she 
settled  for  2702.,  she  was  told  that,  if  she  settled 
for  that  sum,  she  would  receive  for  herself  1502., 
oat  of  which  she  would  have  to  pay  her  own  wit- 
nesses, and  that  she  would  not  receive  back  the 
552.  16«.  she  had  paid  to  Mr.  Thompson.  She 
then  authorised  Mr.  Wood  to  settle  the  action  for 
the  2702.,  but  wished  him  to  obtain  a  larger  sum  if  he 
oonld.  Mr.  Wood  stated  in  his  evidence,  that  on 
Snnday  the  1st  Feb.  1891,  being  the  day  after  the 
interview  of  the  Slst  Jan.  1^1,  which  was  on 
tlie  Saturday,  Mrs.  Baylis  sent  a  letter  to  him, 
referring  to  the  arrangement  of  the  day  before, 
to  the  effect  that,  if  she  only  received  the  1502.  for 
herseU  as  mentioned,  she  cotdd  not  pay  him  the 
whole  of  a  sum  of  202.  which  she  had  promised 
bim.  He  further  stated  that  this  letter  was  sent 
to  and  received  by  him  on  the  Sunday  at  his 
^vate  residence,  which  was  near  that  of  Mrs. 
BayUg,  and  that  he  had  destroyed  it.  Mrs. 
Baylis  stated  that  she  had  a  cop^  of  this  letter, 
but,  under  the  advice  of  her  solicitor,  she  refused 
to  produce  it.  On  the  2nd  Feb.  1891  Mr.  Thomp- 
son, after  negotiations  with  the  defendante  Hall, 
Son,  and  Lord  and  their  solicitors,  settled  the 
action,  on  the  terms  that  the  defendants  shoidd 
pay  Ihe  damages  awarded  by  the  judgment, 
namely,  of  2102.  and  1202.  for  Mr.  Thompson's 
ooeti  as  against  the  defendants,  the  defendants 
giving  up  {ul  claim  to  coste  against  Mrs.  Baylis 
m  reject  of  the  adjournment  of  the  trial,  which 
costs  would  have  amounted  to  at  least  152.  On 
tiie  nth  Feb.  1891  Mr.  Wood  called  on  Mrs. 
Baylis  at  her  house  and  paid  her  the  2102. ;  at  the 
same  time  he  fully  explained  to  her  the  arrange- 


ment with  the  defendante.    She  thereupon  signed 
the  receipt,  of  which  the  following  is  a  copy : 

18  and  19,  Arcade  Chambers,  St.  Mary's  Gate,  Man- 
chester, Feb.  11th,  1891.— B.  G.  Thompson,  Solicitor. — 
Mytelf  V.  Ball,  Son,  and  Lord. — Eeoeived  from  E.  G. 
Thompson  the  smn  of  2101.,  being  the  amoont  of 
damages  received,  on  my  behalf,  from  Messrs.  Hall,  Son, 
and  Lord,  and  having  regard  to  the  fact  that  Mr.  Thomp- 
son has  settled  with  Messrs.  Halls  for  a  snm  leas  than 
he  wonld  have  been  entitled  to  for  costs,  in  the  event  of 
Messrs.  Halls  being  nnsucce^sfol,  I  hereby  agree  to  allow 
the  snms  paid  by  me  to  him  on  account  of  costs  dnring  the 
proceedings,  to  be  retained  by  him  as  an  equivalent  for 
the  abatement  he  has  made  to  Messrs.  Hall,  Sou,  and 
Lord. — Janb  Batlis. 

"  A  cash  account  was  subsequently  delivered  to 
Mrs.  Baylis,  giving  credit  for  all  sums  she  had 
paid  to  Mr.  Thompson,  amounting  to  the  552. 16«. 
before  mentioned,  and  for  the  3302.  received  from 
Messrs.  Hall,  Son,  and  Lord,  and  debiting  her 
with  the  2102.  paid  to  her,  and  with  '  amount  of 
agreed  coste  1752.  16».'  being  the  two  sums  of  1202. 
and  552.  IBs.  At  both  the  interviews  of  Mr.  Wood 
with  Mrs.  Baylis  on  the  3lBt  Jan.  and  the  11th 
Feb.  1891,  a  Mr.  Sharpies,  who  was  a  personal 
friend  of  Mrs.  Baylis,  and  who  had  throughout 
the  litigation  taken  on  her  behalf  an  active  part 
therein,  was  pi^sent.  Mr.  Sharpies  was  not 
examined  before  me,  neither  of  the  parties  having 
called  him.  No  bill  of  costs  was  delivered  by  Mr. 
Thompson  prior  to  the  bill  of  coste  delivered 
under  the  said  orders  of  the  master. 

"  The  evidence  consists  of  the  summonses  and 
orders  hereinbefore  referred  to,  the  affidavit  of 
John  William  Wood  sworn  the  12th  day  of  Nov. 
1892,  the  affidavit  of  Harry  Ross  Giles  sworn  in 
November  1892,  the  affidavit  of  Jane  Baylis  sworn 
the  21st  day  of  Nov.  1892,  and  the  affidavit  of 
John  WiUiam  Wood  sworn  the  12th  day  of  Dec. 
1892,  and  the  oral  evidence,  by  examination  and 
cross-examination,  of  John  William  Wood,  Jane 
Baylis,  Ellen  Lees,  Florence  HiU,  Jessie  HiU, 
and  Frank  Thomby  Cliffe,  and  Robert  George 
Thompson. 

"  Dated  the  9th  day  of  June  1893. 

"  W.  H.  Guest,  District  Registrar." 

Sect.  4  of  the  Attorneys  and  Solicitors  Act  1870 
(33  &  34  Vict.  c.  28)  enacte  that : 

An  attorney  or  solicitor  may  make  an  agreement  in 
writing  with  his  client  respecting  the  amount  and  man- 
ner of  payment  for  the  whole  or  any  part  of  any  past  or 
future  services,  fees,  charges,  or  disbursements  in  respect 
of  business  done,  or  to  be  done,  by  snoh  attorney  or  solicitor, 
whether  as  an  attorney  or  solicitor,  or  as  an  advocate 
or  conveyancer,  either  by  a  gross  snm  or  by  commission  or 
percentage,  or  by  salary  or  otherwise,  and  either  at  the 
same  or  at  a  greater  or  a  less  rate,  as  or  than  the  rate  at 
which  he  would  otherwise  be  entitled  to  be  remunerated, 
subject  to  the  provisions  and  conditiona  in  this  part  of 
the  Act  contained :  Provided  always,  that  when  any  such 
agreement  shall  be  made  in  respect  of  business  done,  or 
to  be  done,  in  any  action  at  law  or  suit  in  equity,  the 
amount  payable  under  the  agreement  shall  not  be 
received  by  the  attorney  or  solicitor  vmtil  the  agreement 
has  been  examined,  and  allowed  by  a  taxing  officer  of  a 
court  having  power  to  enforce  the  agreement ;  and  if  it 
shall  appear  to  such  taxing  officer  that  the  agreement 
is  not  fair  and  reasonable,  he  may  require  the  opinion  of 
a  court  or  a  judge  to  be  taken  thereon  by  motion  or 
petition,  and  such  court  or  jndge  shall  have  power 
either  to  reduce  the  amount  payable  nnder  the  agree- 
ment, or  to  order  the  agreement  to  be  cancelled,  and  the 
costs,  fees,  charges,  and  disbursements  in  respect  of  the 
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btuinesB  done  to  be  taxed  in  the  same  manner  aa  if  no 
snch  agreement  hoi  been  made. 

Channell,  Q.O.  and  C.  M.  Lush  for  the  appel- 
lant.— The  order  appealed  against  is  an  order  to 
tax  subject  to  an^  agreement.  It  has  now  been 
found  by  the  district  registrar  that  there  is  such 
an  agreement,  and  the  resvilt  will  be  that,  if  the 
order  stands,  there  will  be  nothing  to  tax.  The 
appeal  against  the  order  made  should  however 
succeed,  as  there  has  already  been  payment  more 
than  twelve  months  ago  within  the  Attorneys 
and  Solicitors  Act  18&  (6  &  7  Vict.  c.  73), 
a.  41.  The  fact  that  the  form  taken  by  the 
payment  was  the  retention  by  the  solicitor  of 
moneys  of  his  client  with  her  consent  makes  no 
difference : 

Hiteheoek  v.  Stretton,   68    L.  T.  Bep.  N.  S.  707 ; 

(1892)  2  Gh.  343  ; 
Sg  parte  Hemming,  28  L.  T.  Bep,  0.  S.  144. 

It  will  be  said  that  in  Be  Frape ;  Ex  parte  Perrett 
(68  L.  T.  Bep.  N.  S.  47,  5S8;  (1893)  2  Ch.  284), 
taxation  was  ordered  in  spite  of  previous  payment. 
But  that  case  was  under  the  Act  of  1881  (44  &  45 
Vict.  c.  44),  which  does  not  apply  in  the  present 
case,  where  the  charges  are  in  respect  of 
contentious  business.  Moreover,  as  the  whole 
reasoning  of  the  judgment  of  North,  J.  shows,  the 
reason  ^xation  was  ordered  was,  that  it  was 
uncert€iin  in  respect  of  what  work  the  payment 
had  been  made.  Here  there  is  no  such  uncer- 
tainty, so  that,  as  far  as  it  governs  the  present  case, 
it  is  an  authority  in  my  favour.  [Chables,  J. — 
The  result  of  the  cases  seems  to  be,  that  payment 
can  be  made  before  the  solicitor's  biU  is  delivered, 
bnt  that,  whether,  in  any  particular  case,  there 
has  been  payment,  must  depend  on  whether,  when 
the  bill  is  delivered,  the  work  chared  for  is  the 
same  as  that  for  which  payment  has  been  made.1  If 
payment  cannot  be  made  in  this  way,  it  wiU  often 
make  itimpossible  tosettlean  action,  as  it  will  make 
it  impossible  to  include  the  costs  in  the  settle- 
ment. Even  if  there  had  not  been  payment,  there  is 
an  agreement  within  sect.  4  of  33  &  34  Vict.  c.  28. 
It  is  not  necessary  that  it  should  be  signed  by 
both  parties.  There  is  a  dictum  in  the  case  of 
BeLetoie;  Ex  parte  Munro  (35  L.  T.  Bep.  N.  S. 
857 ;  1  Q.  B.  Div.  724),  to  the  effect  that  both 
parties  mnst  sign,  and  not  only  the  party  to  be 
charged.  But  it  was  not  necessary  to  the  decision  in 
that  case  to  hold  this ;  and  the  judgment  of  Cave,  J. 
in  the  recent  case  of  Be  West,  Ktnq,  and  Adams ; 
Ex  ■parte  Clough  (67  L.  T.  Bep.  N.  S.  67;  (1892) 
2  Q.  B.  102),  and  that  of  Thesiger,  L.J.  in 
Bewley  v.  Atkinsim  (41  L.  T.  Bep.  N.  S.  603 ;  13  Oh. 
Div.  283),  show  that  that  case  would  not  now  be 
followed  to  the  full  extent  of  that  dictum.  Be 
Femandes  (64  L.  T.  310 ;  W.  N.  1878,  p.  67)  is 
a  case  in  which  taxation  was  refused  under  circum- 
stances similar  to  those  of  the  present  case.  In 
Jennings  v.  Johnson  (L.  Bep.  8  C.  P.  426)  an  agree- 
ment not  to  charge  anything  for  costs  was  held 
good,  though  not  in  writing  dt  all.  In  the  recent 
ca«e  of  Aitken  v.  Batchelor  (68  L.  T.  Bep.  N.  S.  530 ; 
62  L.  J.  193,  Q.  B.)  it  was  decided  that  a  written 
agreement  under  sect.  5  of  the  Arbitration  Act 
1889  (52  &  53  Vict.  c.  49)  need  not  be  signed  by 
both  part  ies.  The  proviso  in  sect.  4,  as  to  examina- 
tion of  the  agreement  by  a  taxing  officer  of  the 
court,  does  not  apply.  It  is  an  agreement  as  to 
past  costs,  and  the  money  was  already  in  the 
BoUcitor's  hands. 


Matiinson  for  the  respondents. — The  solidtor 
can  only  resist  the  application  for  taxation  of  his 
bill  in  one  of  two  ways :  he  must  make  out 
either  that  his  client  has  paid  his  bill ;  or  that  she 
has  entered  into  an  agreement  with  him  which  is 
good  under  the  Act  of  1870.  The  master's  order 
to  tax  "subject  to  any  agreement"  can  only 
mean  "subject  to  any  good  agreement."  But 
this  is  not  a  good  agreement  within  sect.  4  of  the 
Act.  Even  if  it  satisfied  sect.  4  in  other  respecta, 
the  proviso  would  apply,  and  that  ha«  not  been 
complied  with.  The  section  says  "  in  respect  of 
business  done,  or  to  be  done,"  so  that  it  clearly 
applies  to  past  costs.  Then  it  is  clear,  from  Hm 
cases,  that,  in  order  to  be  a  "  written  agreement " 
within  the  section,  it  must  be  signeia  by  both 
parties: 

Be  Lewis ;  Sx  paHe  Munro,  35  L.  T.  Bep.  K.  &  857 ; 
1  Q.  B.  Div.  724. 

If  the  dicta  in  that  case  go  beyond  what  was 
necessary  to  the  decision,  they  are  followed  in  Be 
Baven;  Ex  parte  PiU  (45  L.  T.  Bep.  N.  S.  742; 
30  W.  B  134).  which  is  absolutely  in  point. 
[Pollock,  B. — In  that  case  there  was  nothing  but 
a  letter.  I  should  have  come  to  the  same  condn- 
sion  under  the  same  circumstances.]  In  this  case 
there  is  only  a  receipt.  There  are  other  casea 
which  follow  Be  Lewis ;  Exparte  Munro  (ubi  sup.), 
and  show  that  the  judges  have  felt  no  difficulty  as 
to  the  case : 

jB«  Rumell,  Son,  and  BeoU,  52  L.  T.  Bep.  N.  S.  794; 
30  Ch.  Div.  114  ; 

Re  W»et,  King,  and  Adams ;  Ex  parte  Cloug\,  67 
L.  T.  Bep.  N.  S.  57 ;  (1892)  2  Q.  B.  102 ; 

Re  Frape ;  Sx  parte  Perrett,  68  L.  T.  Bep.  N.  S.  47, 
558  i  (1893)  2  Ch.  284. 

Against  it  there  is  only  the  dictum  of  Thesiger,  LX 
in  Bewley  v.  Athirtson  {ubi  sup.),  and  the  circum- 
stances of  that  case  were  entirely  different.  Bnt 
if  there  has  been  no  agreement,  neither  has  thei« 
been  payment.  In  Be  West,  King,  and  Adams ; 
Ex  parte  Clough  {ubi  sup.).  Gave,  J.  lays  down  the 
rule,  that  where  there  nas  been  no  valid  agree- 
ment between  solicitor  and  client,  a  mere  retainer 
by  the  solicitor  of  money  in  his  hands  apart  from 
any  settlement  of  accounte  is  not  payment.  Be 
Street  (22  L.  T.  Bep.  N.  S.  429 ;  L.  Bep.  10  Eg.  165), 
and  Be  Stogden  (56  L.  T.  Bep.  N.  S.  355 ;  56 
L.  J.  420,  Ch.),  show  that  there  can  be  no  pay- 
ment before  a  bill  has  been  delivered,  which  had 
not  been  done  in  this  case  at  the  time  the  client 
is  alleged  to  have  consented  to  the  solicitor 
retaining  the  money  in  his  hands. 

Pollock,  B. — Seeing  the  importanfte  of  this 
case,  I  have  no  doubt  that  my  brother  Lawrance 
was  right  to  refer  it  into  court.  [His  Lordship 
discussed  the  facts  and  proceeded :]  As  the 
matter  now  comes  before  us  there  are  two  ques- 
tions for  our  decision.  As  to  the  first  of  these  we 
say  that  there  ought  to  be  no  order  for  taxation, 
because  the  solicitor  and  his  client  have  made  an 
agreement,  which  is  a  good  agreement,  in  writing 
within  the  meaning  of  sect.  4  of  the  Attorneys  and 
Solicitors  Act  1870.  The  agreement  was  made 
under  circumstances  known  to  both  parties,  seeing 
that  they  were  circumstances  which  arose  out  m 
a  case  in  a  court  of  law,  so  that  there  was  no 
doubt  as  to  the  identity  of  the  items  in  respect  of 
which  it  was  made.  But  it  is  said  that  it  is  not 
an  agreement  within  the  meaning  of  the  section, 
because  it  does  not  contain  the  signature  ol  the 
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Bdicitor.  Now  the  words  of  the  Act  are  "an 
agreement  in  writing."  Is  this  an  agreement  in 
writing?  Apart  from  authority  I  should  sar 
clearly  it  is.  It  wotdd  be  extraordinary  if,  though 
it  expressed  the  intention  of  both  parties  in 
writing,  it  failed  to  satisfy  the  section  for  want  of 
the  actual  signature  of  the  solicitor.  The  only 
authority  on  the  subject  is  a  dictum  of  Lord 
Colerid^  in  Be  Lewis;  Hx  parte  Munro  {ubi 
mp.].  But,  in  that  case,  it  was  the  solicitor  only 
who  had  signed  the  agreement  by  which  it  was 
attempted  to  bind  the  client.  Accordingly  Lord 
Coleridge  says :  "  Otherwise  it  would  always  be 
possible  for  a  solicitor  to  place  a  document,  signed 
by  himself  only,  and  containing  terms  favourable 
to  him,  before  a  client,  and  then  to  contend  that 
the  client  was  bound  by  it."  This  reasoning 
clearly  does  not  apply  to  the  present  case,  where 
the  agreement  has  been  signed  by  the  party  to  be 
bomid.  The  dictum  in  Be  Lewis ;  Ex  parte 
Munro  was  unnecessair  to  the  decision.  Other 
cases  have  been  cited  as  following  it,  and  doubtless 
it  has  been  quoted  with  approval,  but  mostly, 
perhaps,  without  careful  consideration  of  the 
langnage  of  the  section.  At  all  events  in  Bewley 
V.  Atkinson  (ubi  sup.)  it  was  carefully  considered 
by  Thesiger,  L.J.,  who  says:  "Although  Lord 
Coleridge  no  doubt,  in  delivering  the  judgment  of 
the  court,  used  expressions  which  were  wider  than 
were  actiially  required  for  the  purpose  of  deciding 
the  case,  I  think  those  expressions  must  be  limited 
to  the  facts  of  the  case.  There  are  one  or  two 
other  cases  which  are  said  to  follow  the  dictum  of 
Lord  Coleridge,  but  I  do  not  find  that  to  be  really 
the  case.  Me  Bavea ;  Ex  parte  Pitt  {ubi  sup.),  ia 
the  most  important  of  them.  In  that  case  Fry,  J. 
holds  that  a  document,  which  was  a  mere  letter 
from  a  lady  to  her  solicitor,  is  not  within  the  sec- 
tion. This  is  pretty  obvious,  and  for  a  reason 
which  he  accurately  expresses  when  he  says  that 
an  agreement  in  writing  must  "  show  by  writing 
the  accession  of  both  parties"  to  its  terms. 
Be  Russell,  Son,  and  Seott  (ubi  sup.)  only  decides 
that  a  mere  verbal  agreement  is  not  binding  on 
the  client.  So  really  there  is  no  authority  on  the 
point,  and  we  are  bound  to  say  that  this  is  an 
agreement  in  writing.  Then  tuera  is  one  other 
matter  in  connection  with  this  point.  It  is  said 
that  this  agreement  does  not  satisfy  sect.  4, 
because  the  proviso  which  requires  that  an  agree- 
ment between  solicitor  and  client  should  be 
s4)proved  by  an  officer  of  the  court  has  not  been 
complied  with.  The  learned  master  has,  however, 
ordered  taxation  subject  to  any  existing  agree- 
ment. This  point  is  therefore  not  before  us  now. 
Coming  now  to  the  other  principal  point  raised  in 
this  ease,  I  find  that  it  is  a  question  of  more  diffi- 
cnlty,  as  it  has  been  considered  by  other  judges, 
aod  we  must  not  disturb  what  they  have  laid 
^owtL  The  question  is,  whether  this  application 
•hbnld  not  be  dismissed  on  the  second  ground, 
namely,  that  there  has  been  payment  by  the  client 
to  the  solicitor.  I  will  not  go  into  all  the  cases, 
bnt  in  the  case  of  Be  West,  King,  and  Adams ; 
Exports  Clough  (ubi  sup.),  which  came  before  me 
in  chambers,  I  held  that  a  sum  which  had  been 
deposited  with  a  solicitor  to  meet  costs  and  was 
applied  by  him,  in  accordance  with  an  oral  agree- 
ment settling  the  costs  at  a  lump  sum,  to  that 
purpose  was  a  payment.  The  court  held  that 
that  was  not  so,  because  payment  must  be  on 
*ome  distinct  charge,  so  that  the  client  should  I 


have  an  opportunity  for  a  distinct  act  of  judg- 
ment. Now  that  has  i-eally  nothing  to  do  with  a 
case  of  deduction  like  this.  It  is  clear  that  here, 
when  the  lady  signed,  she  did  affirm  a  distinct  act 
of  judgment  which  she  had  made.  Then  there  is 
the  case  of  Hiteheock  v.  Strettoa  (ubi  »up.).  I  can 
only  say  that  I  fully  agree  with  what  Stirling,  J, 
there  says.  After  carefully  considering  the 
authorities  he  lays  it  down  that,  where  payments- 
have  been  made  on  account,  and  a  biU  is  after- 
wards delivered  to  which  the  payments  are  refer- 
able, the  court  will  not  order  taxation  in  the 
absence  of  special  circumstances  of  fraud  or 
pressure  or  of  great  overcharge.  This  precisely 
applies  to  the  circumstances  of  the  present  case. 
It  is  said  that,  because  this  is  an  agreement 
between  a  solicitor  and  his  client,  we  are  to  put 
some  stricter  rule  in  force  than  we  should  in  other 
cases.  For  my  part  I  dissent  entirely  from  this. 
To  take  that  course  would  be  going  out  of  our 
way  to  commit  an  injustice.  If  what  has  taken 
place  would  have  been  payment  between  a  trades- 
man and  his  customer,  it  is  so  between  a  solicitor 
and  his  client. 

Chableb,  J. — ^I  am  of  the  same  opinion  on  both 
the  points  taken.  I  think  this  document  is  an 
agreement  in  writing  within  the  meaning  of 
sect.  4,  and  certainly  it  is  within  the  words  of  tho 
order  to  tax  subject  to  any  agreement.  Th» 
summons  refers  to  another  agreement,  and  to  thatr 
only ;  the  order  clearly  refers  to  any  agreement. 
It  might  therefore  be  difficult  to  hear  Mrs.  Baylis 
say  that  this  is  not  an  agreement  within  the 
meaning  of  the  section ;  but  anyhow  I  have  come 
to  the  conclusion  that  it  is  so.  The  only  case' 
which  has  been  cited  against  this  view  is  B« 
Lewis;  Ex  parte  Mwnro  (uhi  sup.),  which  was 
decided  by  Lord  Coleridge  and  Quain,  J.,  but,  a» 
Thesiger,  "L.J.  says  in  Bewley  v.  Atkinson  (ubi 
sup.),  the  ratio  decidendi  is  that  the  agreement 
relied  on  by  the  solicitor  had  not  been  signed  by 
the  client.  Therefore  the  observations  of  Lord. 
Coleridge  are  not  conclusive,  and  the  case  is  on» 
proper  for  our  judgment.  The  other  cases  have 
been  referred  to  by  Pollock,  B.  I  will  only  say 
a  word  as  to  Be  Baven ;  Ex  parte  Pitt  (ubi  sup.). 
I  have  examined  both  reports  of  that  case  and 
find  the  terms  of  the  a^greement  are  not  set  out. 
So  I  cannot  think  that  Fry,  J.  meant  more  than 
that  the  document  did  not  show  "accession  in 
writing."  I  think,  however,  that,  even  if  tb& 
Solicitors  Act  of  1870  has  anything  to  say  to  the 
matter,  and  if  the  document  m  question  is  not  an 
agreement  in  writing  within  sect.  4  of  that  Act» 
still  Mr.  Channell's  other  point  would  be  fatal  to 
the  application.  I  think  that  what  passed  between. 
Mrs.  Baylis  and  her  solicitor,  in  Feb.  1891,  did 
amount  to  payment  witMn  sect.  41  of  6  &  7  Vict, 
c.  73.  Be  Street  (ubi  sup.)  and  Be  Stogden  (ubi 
sup.)  were  cited  to  show  that  in  spite  of  what  then, 
took  place  the  applicant  is  entitled  to  an  order  for 
taxation.  But  those  cases  are  considered  by 
Stirling,  J.  in  Hitchcock  v.  Btretton  (uhi  sup.),  and 
Be  Frape ;  Ex  parte  Perrett  (ubi  tup.),  is  also  now 
an  authority.  Looking  at  the  two  above  men- 
tioned cases  on  the  one  hand,  and  these  last  two 
on  the  other,  and  adding  to  the  latter  the  effect 
of  Ex  parte  Hemming  (ubi  sup.),  the  result  seema 
to  be  that,  if,  where  a  bill  of  costs  is  delivered 
after  payment,  you  cannot  identify  the  items  for 
which  payment  has  been  made  with  the  items  o£ 
the  bill  of  costs,  then  the  ratio  decidendi  of  the 
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last-ntuned  case  does  not  apply.  Bat  here  yoa 
cei'tainly  con  so  identify  the  items.  On  l>oth 
these  points,  therefoi'e,  I  agree  with  my  learned 
brother.    The  order  must  be  discharged. 

Solicitors  for  the  appellant,  BeU,  Brodrieh,  and 
Qray. 

Solicitors  for  the  respondent,  Johiuon  and 
Dotoding. 

Nov.  27  and  Dec.  4, 1893. 

(Before  Wills  and  Weight,  JJ.) 

Travis  v.  Uttlkt.  (o) 

Sewer — Definition    of — Drain    to    three    houses — 

Public  Health  Act  1875  (38  <fe  39  Viet.  e.  55),  8.  4. 
A  drain  passing  under,  and  receiving  the  setoage 

from,  three  houses  is  a  sewer  within  the  meaning 

of  the  Public  Health  Act  1875. 
This  was  a  case  stated  by  justices  of  Halifax  in 
Yorkshire  under  21  &  22  Vict.  c.  43,  for  the 
opinion  of  the  court.  The  terms  in  which  the 
case  was  stated  were  (as  far  as  material)  as 
follows: 

At  a  petty  sessions  holden  at  the  Town  Hall, 
Halifax,  on  the  18th  Aug.  1893,  an  information  and 
complaint  preferred  by  David  Travis,  of  Halifax 
aforesaid,  sanitary  inspector  (hereinafter  called 
the  appellant),  against  Samuel  Uttley,  of  Halifax 
aforesaid  (hereinafter  called  the  respondent). 
Tinder  sect.  91  of  the  Act  38  &  39  Vict.  c.  55, 
charging  that  on  the  7th  Aug.  1893,  at  the 
township  of  Northowram  in  the  county  borough 
aforesaid,  a  drain  in  and  upon  certain  premises, 
situate  at  Nos.  105  and  107,  Fern-street,  was  in 
such  a  state  as  to  be  a  nuisance  or  injurious  to 
health,  and  that  one  Samuel  Uttley  is  the  owner 
of  the  said  premises,  was  heard  and  determined 
by  us  the  said  justices  respectively  being  then  pi-e- 
aent,  and  upon  such  hearing  we  dismissed  the  said 
information  and  complaint.  Upon  the  hearing 
of  the  said  information  and  complaint,  it  was 
proved  on  the  part  of  the  appellant,  and  found  by 
us  as  a  fact,  that  the  respondent  was  the  owner 
qf  three  cottage  houses,  being  Nos.  105, 107,  and 
109,  Fern-street,  Boothtown,  Halifax  aforesaid, 
«nd  that  in  the  year  1868  he  deposited  with  the 
Halifax  Corporation  a  notice  as  to  the  erection  of 
the  said  cottages,  together  with  the  block  plan  of 
tine  buildings,  and  uiat  a  drain  ran  through  the 
centre  of  the  basement  of  the  said  three  cottage 
houses  for  the  purpose  of  carrying  oS  the  sewage 
ipatter  and  products  of  the  water-closets  in  the 
said  houses,  and  from  thence  were  conducted  into 
the  public  sewer  in  the  adjoining  streets,  and  that 
in  the  cellars  of  each  of  the  said  three  cottages 
there  was  a  slop  stone  and  water-closet,  the  slop 
water  and  refuse  from  which  was  conveyed  in  a 
pot  pipe  into  the  said  drain  ininning  through  the 
basement  of  the  said  houses  and  uience  outside 
iijto  the  sewer  in  the  street. 

It  was  proved  that  a  nuisance  existed  in  the 
cellars  of  Nos.  105  and  107,  Fern-street  aforesaid, 
caused  by  reason  of  the  said  basement  drain 
under  house  No.  105,  Fern-street,  being  defective, 
and  that  sewage  matter,  liquid  and  excreta,  had 
exuded  on  to  the  cellar  floor  of  both  houses,  i.e. 
Nos.  105  and  107  Fem-street,  the  smell  from 
which  was  veiy  offensive  and  very  injurious  to 
health.    That  the  cellar  floor  at  105,  Fem-street 

(a)  Reported  by  Uebvym  Ll.  Fiel,  Esq.,  BarrUter-at-Idiw. 


aforesaid,  which  was  connected  with  the  diainsf  rom 
Nos.  107  and  109,  had  been  opened,  and  the  drain 
was  found  to  be  in  a  defective  condition,  one  of 
the  pipes  which  should  have  joined  the  main 
drain  being  practically  an  open  end,  and  that  the 
obstruction  was  caused  by  the  connection  not 
being  good.  That  No.  105,  Fem-street  aforesaid, 
is  the  lowest  house,  the  rest  of  the  houses  had 
their  drains,  which  communicated  with  it,  dammed 
back  in  consequence  of  the  stoppage  at  No.  105, 
and  one  socket  was  broken  on  the  top  aide  in  Na 
105,  allowing  sewage  matter  to  escape  into  the 
soil  of  the  house,  and  that  sewage  matter  and 
paper  was  the  cause  of  the  obstruction. 

It  was  also  admitted,  that  notice  to  abate  the 
nuisance  had  been  duly  served  on  the  respondent, 
and  it  was  proved  that  the  urban  sanitair  autho- 
rity (the  Halifax  Corporation)  has  passed  resoln- 
tion  duly  authorising  proceedings  to  be  taken. 

On  behalf  of  the  respondent  it  was  pi-oved  that 
he  had  paid  the  said  Halifax  Corporation  the 
sums  demanded  for  flagging,  paving,  and  chan- 
nelling Fem-street  aforesaid,  and  that  the  street 
was  a  public  one,  and  on  his  behalf  it  was  sub- 
mitted :  That  the  basement  drain  complained  of 
was  "  a  sewer"  as  defined  by  sect.  4  of  the  FaUie 
Health  Act,  and  in  accordance  with  sect.  13  of 
the  same  Act  vested  in  the  local  authority,  and 
by  i«ason  of  sect.  15  it  was  their  duty  to  repair 
the  drain  and  remove  the  nuisance,  and  it  was 
not  the  duty  of  either  the  owner  or  occupier ;  in 
support  of  which  contention  the  following  cases 
were  cited,  viz.,  Acton  Local  Board  v.  Batten  (52 
L.  T.  Eep.  N.  S.  17 ;  28  Ch.  Div.  2831  and  Ferrand 
V.  HaUas  Land  and  Building  Company  (69  L.  T. 
Rep.  N.  S.  8  ;  (1893)  2  Q.  B.  135).  And  being  guided 
by  the  language  used  by  Kay,  J.  when  defining 
what  was  a  sewer  in  the  case  of  Acton  Local  Board 
V.  Batten  {ubi  sup.),  we  were  of  opinion  that  the 
objection  was  a  fatal  one,  and  we  dismissed  the 
said  information  and  complaint. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  is  :  Whether  or 
not  the  drain  that  runs  through  the  basement  of 
the  houses  Nos.  105,  107,  and  109,  Fem-street 
aforesaid,  into  which  is  conveyed  the  refuse  from 
more  than  one  house,  becomes  "  a  sewer "  within 
the  meaning  of  sect.  4  of  the  Public  Health  Act 
1875.  And  the  court  is  humbly  solicited,  accord- 
ing to  the  power  vested  in  it  by  the  said  statute 
20  &  21  Vict.  c.  43  to  remit  the  case  to  us, 
the  said  justices,  with  the  opinion  of  the  court 
thereon,  or  to  make  such  other  order  as  on  the 
statement  of  the  foregoing  facts  to  the  court  may 
seem  fit. 

Sect.  4  of  the  Public  Health  Act  1875  (38  &  39 
Vict.  c.  55)  contains  the  following  definitions  : 

"  Drain  "  means  any  drain  of,  and  need  for  the  drun- 
aga  of  one  bnilding  only,  or  premises  within  the  Bams 
oortilage,  and  made  merely  for  the  purpose  of  oommmii- 
cating  therefrom  with  a  cesspool  or  other  like  reoeptade 
for  drainaere,  or  with  a  sewer  into  which  the  drains^  of 
two  or  more  bnildings  or  premises  ooonpied  by  different 
persons  is  conveyed. 

"  Sewer  "  inclndes  sewers  and  drains  of  every  desorip- 
tion,  except  drains  to  which  the  word  "  drain  "  intar- 
proted  as  aforesaid  applies,  and  except  drains  vested  in 
or  nnder  the  control  of  any  anthority  having  the  manage- 
ment of  roads,  and  not  being  a  local  anthoril^  ante 
this  Act. 

Forbes,  Q.G.  and  Macmorran  for  the  api>ellant. 
— It  is  possible  that,  if  the  defining  section  were 
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conatmed  reir  strictlj'  in  its  literal  sense,  the 
result  might  be  that  ^s  drain  would  be  a  sewer 
within  the  Act  as  far  as  regards  the  part  passing 
under  the  two  lower  houses.  But  the  part  drain- 
ing the  first  house  (No.  109)  would  still  be  only  a 
dnia ;  and  it  is  not  necessary  to  construe  the 
section  so  as  to  produce  this  anomalous  result, 
and  other  parts  of  the  Act  show  that  that  is  not 
its  true  meaning.  Sect.  15  requires  the  local 
authority  to  keep '  sewers  in  repair,  and  sect.  18 
empowers  them  to  make  any  necessary  alterations 
in  the  sewers.  If,  therefore,  this  is  a  sewer,  the 
local  authority  may  enter  the  house  and  pull  up 
the  floors  to  get  at  the  drains  at  any  time.  The 
Le^slatare  can  never  have  intended  to  give  such 
powers  by  a  mere  implication.  Sects.  19,  21,  25, 
26,  and  150,  dealing  with  the  connection  of  private 
drains  with  sewers  and  other  matters,  are  all 
inconsistent  with  the  idea  that  a  drain  passing 
through  private  ground  or  under  a  house  can  be 
aaewer : 

Maader  v.  Wett  Cmeet  Local  Board,  67  L.  T.  Bep. 
N.  8.  454;  (1892)  3  Ch.  18 ; 

Aeton  Local  Board  v.  Batten,  52  L.  T.  Bep.  N.  S. 
17;  28  Ch.  Div.  283  ; 

Ferrand  v.  HalUu  Land  and  Bmldmg  Company, 
69  L.  T.  Bep.  N.  S.  8 ;  (1893)  2  Q.  B.  135. 
'  Tindal  Atkinson,  Q.O.  and  R.  Cunningham  Olen 
for  the  respondent. — The  words  of  the  section  are 
80  clear  tnat  no  other  interpretation  than  the, 
hteral  one  can  be  put  upon  them.  The  incon- 
venience resulting  from  this  construction  is 
ima^nary.  Even  if  it  is  not,  neither  party  is  in  a 
position  bo  complain.  It  must  either  be  taken  that 
the  respondent  nas,  by  making  a  sewer  under  his 
hooaes,  given  the  local  authority  an  implied 
licence  to  enter  and  make  necessary  repairs ;  or,  if 
the  local  authority  are  liable  to  make  him  some 
compensation  for  so  entering,  then  they  have  only 
themselves  to  thank,  since  they  passed  the  plans 
for  this  drain  and  did  not  call  on  Uie  owner  to 
make  any  other  sewer.  So  there  is  really  no 
hardship  on  either  party,  and  if  there  were,  it 
oould  not  affect  the  construction  of  the  section. 
In  the  present  case,  only  three  houses  are  drained 
in  this  way,  but  a  hundred  might  be  similarly 
drained.  Jn  that  case  no  one  would  doubt  .that 
the  drain  was  a  sewer.  The  view  of  the  framers 
of  the  Act  is  clear  from  sect.  19  of  the  amending 
Act  of  1890  (53  &  54  Vict.  c.  59),  which  gives  a 
remedy.  It  was  considered  necessary  that  the 
local  authority  should  have  control  of  every  drain 
serving  more  than  one  house,  otherwise  the  lower 
of  the  two  houses  might  close  the  drain,  leaving 
the  upper  one  no  remedy  but  the  slow  one  of  an 
action.  There  may  be  more  difficultv  as  to  the 
part  of  this  drain  under  No.  109,  the  highest 
house ;  but  if  part  of  the  drain  is  a  sewer,  it  can 
hardly  be  that  the  other  part  is  not. 
Farbe,.  Q.C.  in  reply.  ^^^    ^^  ^^ 

Dee.  4. — Wii.i.8,  J. — The  point  raised  in  this 
case  is  of  importance.  The  respondent  was  the 
owner  of  a  property  in  Halifax  as  long  ai^o  as 
1868,  and  at  that  time  he  submitted  plans  to  the 
local  board  in  which  he  bracketed  together  every 
three  of  the  houses  he  proposed  building  for 
purposes  of  drainage,  so  that  in  each  of  these 
cases  the  drain  would  nin  under  the  three  houses, 
receiving  first  the  drainage  of  one,  then  that  of 
the  two  others,  then  carrying  it  out  to  the  main 
system  of  the  town.    These  plans  were  approved. 


At  that  time  the  Public  Health  Act  of  1848 .  (11  & 
12  Vict.  0.  63)  was  in  force.  The  Act  of  1875  has 
since  come  into  operation.  Lately  the  drain  of 
one  of  these  sets  of  three  houses  has  got  out  of 
order,  and  has  caused  a  nuisance,  the  local  board 
has  ordered  it  to  be  put  right,  and  has  been  met 
with  the  answer  that  it  is  a  sewer,  and  that  it  is 
therefore  not  the  respondent's  business  to  repair 
it.  There  is  no  real  difference  that  I  can  discern, 
no  difference  that  touches  this  case,  between  the 
legislation  of  1848  and  that  of  1875.  So,  if  there  is 
any  difficulty  here,  it  is  due  to  the  predecessors  of  the 
local  board,  who  approved  the  plans  in  accordance 
with  which  these  houses  were  built.  All  we  have  to 
decide  is  the  question  whether  such  a  drain  is  a, 
sewer  within  the  meaningof  the  Act.  Now  the 
definition  in  the  Public  Health  Act  of  1875  is 
perfectly  clear,  and  is  the  same  as  that  in  the 
earlier  Act.  It  is,  that  any  drain  which  drains 
more  than  one  building  is  a  sewer.  Words 
cannot  be  plainer.  This  drain  is  used  for  the 
drainage  of  more  than  one  building.  It  is,  there- 
fore, a  sewer.  It  is  not,  I  think,  possible  to  draw 
any  distinction  between  the  part  of  this  drain 
which  drains  the  first  of  these  houses  and  that 
which  drains  the  other  two.  For  in  that  case  the 
part  of  a  drain  serving  any  house  at  the  top  of  a 
eiU  de  sac  would  not  be  a  sewer,  which  seems  con- 
trary to  common  sense.  I  can  find  here  no  incon- 
sistency or  inconvenience  which  would  justify  us 
in  disregarding  the  plain  meaning  of  the  section. 
I  have  always  understood  that  such  inconsistency 
must  be  something  in  the  section  itself  or  in  the 
rest  of  the  Act.  There  is  no  such  inconsistency 
here.  The  inconvenience  is  only  of  importance  a6 
showing  the  true  intention  of  the  Legislature.  So 
I  cannot  see  any  reason  for  not  adopting  the  plain 
meaning  of  the  section,  or  why  we  should  not  say 
that  it  is  a  sewer,  and  that  the  local  authority 
must  keep  it  in  order.  I  am  thoroughly  aware 
that  this  may  be  very  inconvenient  for  the  local 
authority  in  this  borough,  but  they  have,  as  I 
have  said,  only  their  predecessors  to  thank  for 
this.  The  words  of  the  section  are  plain  and 
must  be  followed. 

Wbight,  J.  —  I  am  of  the  same  opinion. 
There  is  an  apparent  absurdity  in  holding  that 
this  drain,  apparently  a  private  drain,  is.a  sewer. 
It  seems  to  be  an  absurdity  in  two  directions : 
first,  in  that  it  interferes  with  private  property  by 
giving  the  local  authority  the  right  to  come  into 
a  private  house  for  the  pilrpose  of  repairing  a 
drain ;  in  the  second  place,  because  it  throws  the 
burden  of  doing  repairs  on  private  property  on 
the  local  authority.  But  the  words  of  the  section 
are  plain,  and  the  result  perhaps  not  really  un- 
i-easonable.  It  may  have  lieen  foreseen  that  com- 
plications would  be  likely  to  arise  from  the  use  of 
the  same  drain  by  several  houses,  and  the  inten- 
tion may  have  been  to  avoid  these.  At  any  rate, 
I  have  tried  to  see  a  way  out  of  holding  this  to  be 
a  sewer,  and  I  cannot.  I  thought  at  one  time 
during  the  argument  that  the  section  would  not 
apply  to  a  drain  which  was  part  of  a  house;  bnt  a 
drain  might  run  under  many  houses  belonging  to 
different  people.  Or  again,  1  thought  it  might  not 
be  a  sewer  because  it  ran  through  private, 
grounds ;  but  many  sewers  may  do  this  which  yet 
ought  clearly  to  be  under  public  control.  Ii  think 
it  is  best  to  adhere  to  the  plain  words  of  the 
section.  Appeal  dismissed. 
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Solicitor  for  the  appellant,/.  B.  Hall,  for  K. 
Walton,  Halifax. 

Solicitors  for  the  respondent.  Firth  and  Co.,  for 
Godfrey  Bhodes  and  Evans,  Halifax. 


QUEEN'S  BENCH  DIVISION,   IN   BANK- 
RUPTCY. 
Saturday,  Nov.  25, 1893. 
(Before  Williams  J.) 
Be  Atlmeb  ;  Ex  parte  Atlmer.  (a) 

Bemleruptcy — Debt  proved  in  former  bankruptcy — 
Bevival  of,  by  promissory  notes — Proof  for,  in 
subsequent  bankruptcy. 

A  debtor  to  secure  a  present  advance  aqreed  to 
revive  a  debt  due  to  the  lender  which  had  been 
proved  for  in  a  former  bankruptcy,  and  for  this 
purpose  gave  promissory  notes  for  the  old  debt ; 
on  the  debtor  again  becoming  bankrupt,  the  lender 
sought  to  prove  on  the  notes. 

Seld,  that  the  promise  to  revive  and  pay  the  old 
debt  was  not  under  the  present  Bankruptcy  Act 
illegal;  and  that,  as  there  was  nothing  tn  the 
circumstances  of  the  case  to  justify  the  court  in 
supposing  that  the  borrower,  when  he  gave  the 
notes,  had  no  intention  of  carrying  out  his 
promise  and  paying  the  old  debt,  the  proof  ought 
to  be  admitted. 

He  Gomersall ;  Ex  parte  Gordon  (83  L.  T.  Bep. 
N.  8.483;  1  Ch.  Div.  137),  disUnguished. 

This  was  a  motion  by  Crane  to  reverse  the 
decision  of  the  trustee  in  the  banki-uptcy  of 
Aylmer,  who  had  rejected  his  proof  against  the 
estate  of  Aybner  for  13312. 

In  the  year  1887  the  debtor  Aylmer  had  been 
adjudicated  a  bankrupt,  and  Crane  had  proved 
for  a  large  amount.  On  the  17th  June  1892,  the 
debtor  wrote  to  Crane : 

Th&t  in  oonsiderktion  of  jaar  having  disoonnted  my 
promisioiy  note  for  1001.,  I  revive  my  indebtedness  to 
joa  as  shown  by  the  proof  in  the  bankmptoy  proceed- 
ings 1887,  and  I  agree  to  pay  the  same  by  three  equal 
annoal  instalments,  the  first  to  be  paid  on  the  Ist  July 
1893,  and  any  dividignd  yon  reoeive  is  to  be  given  credit 
for. 

In  pursuance  of  this  letter,  on  the  16th  Nov. 
1892,  the  debtor  gave  Crane  three  promissory 
notes  for  the  sums  of  3502.,  3502.,  and  3562.  4«.  to 
secure  the  amount  due  under  the  previous  bank- 
ruptcy. 

A  receiving  order  was  made  against  the  debtor 
on  the  17th  June  1893,  on  a  petition  filed  in 
Jtlarch  1893.  Crane  put  in  a  proof  against  the 
debtors  estate  for  13312.  money  lent  and  interest. 
The  proof  was  made  up  as  follows  :  10562.  48.  due 
under  the  promissoiy  notes,  and  the  balance  for 
advances  made  subsequent  to  the  old  bankruptcy 
with  interest.  The  trustee  rejected  the  proof  as 
to  10562.  4i«.  upon  the  ground  that  the  bills  for 
this  amount  represented  a  transaction  dealt  with 
under  a  former  bankiiiptcy,  and  were  therefore 
not  admissible  under  tiie  present  one,  and  in 
justice  to  the  present  creditors  could  not  be 
Admitted.  This  was  an  application  by  way  of 
Appeal  from  this  rejection. 

F.  C.  Willis  for  the  applicant. — ^This  is  a  per- 
fectly genuine  transaction;  value  was  given  ^ 
Crane,  and  the  principle  of  Be  OomersaU  (33  L.  T. 

(a)  Beported  by  Walteb  B.  Yatis,  Esq.,  B«rriiter.at-Lair. 


Bep.  N.  S.  483;  1  Ch.  Div.  137,  142)  does  not 
apply,  though  probably  he  can  only  prove  for 
5  per  cent,  interest,  and  no  more,  and  cannot 
prove  for  any  higher  rate  until  all  the  proved 
debts  have  beien  paid  in  full,  as  by  sect.  23  of  the 
Bankruptcy  Act  1890,  "  Where  a  debt  has  been 
proved  upon  a  debtor's  estate  under  the  principal 
Act,  and  such  debt  includes  interest  or  any 
pecuniary  consideration  in  lieu  of  interest,  such 
mterest  or  consideration  shall,  for  the  purposes 
of  dividend,  be  calculated  at  a  rate  not  exceeding 
5  per  cent,  per  annum,  without  prejudice  to  the 
right  of  a  creditor  to  receive  out  of  uie  estate  any 
higher  rate  of  interest  to  which  he  ma,y  be  entitled 
after  all  the  debts  proved  in  the  estate  have  been 
paid  in  full." 

Tate  Lee  for  the  respondent. — The  case  is 
governed  by  the  decision  in  Be  OomersaU,  and 
the  principles  there  laid  down  by  James.  L.J.  are 
the  principles  which  ought  to  guide  the  court 
here. 

Williams,  J. — This  proof  must  be  admitted. 
The  facts  of  this  case  do  not  come  within  the 
principle  laid  down  in  Be  Gomersall ;  the  ground 
of  that  decision  was,  that  bills  were  drawn  and 
accepted  on  the  eve  of  bankruptcy,  and  were  in 
fact,  to  use  the  words  of  James,  L. J.,  sham  and 
fictitious  bills,  drawn  and  accepted  for  the  express 
purpose  of  enabling  a  proof  to  be  made,  and 
bills  which  it  never  was  intended  should  have 
any  efiScacy  or  operation  except  in  the  event  of 
bankruptcy,  in  which  case  it  was  intended  there 
should  t>e  a  proof.  There  are  no  facts  which 
could  justify  me  in  coming  to  the  conclusion 
that  there  never  was  any  intention  that  Capt 
Aylmer  should  pay  these  amounts.  There  was 
money  owing  by  Capt.  Aylmer  to  Crane,  his 
creditor  under  a  former  bankruptcy.  Capt. 
Aylmer  wanted  more  money,  accordingly  he  makes 
representations  to  Crane,  and  eventually  zets  his 
loan,  but  on  onerous  terms.  When  he  applied  for 
that  loan  he  not  unnaturally  represented,  and  I 
dare  say  thought  as  people  are  apt  to  do,  that  he 
would  have  plenty  of  money  with  which  to  pay 
it  back  presently.  The  money-lender  refuses  the 
loan,  unless  the  debtor  promises  to  pay  what  the 
money-lender  lost  by  the  debtor's  previous  bank- 
ruptcy. Such  a  promise  under  the  present  statute 
is  not  illegal,  and  therefore  is  one  that  CapL 
Aylmer  is  quite  likely  to  have  made,  and  pro- 
bably with  the  intention  of  carrying  out,  which 
is  the  basis  of  the  decision  in  Be  GomersaU. 
The  bankruptcy  did  not  occur  until  nine  months 
after  the  letter  was  written,  and  after  the  advance 
was  made.  The  question  I  hare  to  decide  is. 
whether  this  proof  is  admissible.  I  agree  with 
Mr.  Willis  that  in  all  probability,  having  regard  to 
sect.  23,  the  creditor  will  only  be  entiued  in  the 
first  instance  to  receive  his  cdvidend  on  the  loan 
with  interest  at  5  per  cent.,  and  he  will  not  be 
entitled  to  come  upon  the  estate  of  the  bankrupt 
for  any  more  interest  until  the  terms  of  sect.  23 
have  been  complied  with. 

Solicitors  tor  the  applicant,  Julius  and  i:  homos. 

Solicitors   for    the    respondent,    Munns  and 
Longden. 
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PBOBATE.  DIVORCE,  AOT)  ADMTBALTY 

DIVISION. 

FBOBATB    BTTSINESS. 

Monday,  Jan.  22. 

(Before  ihe  Pbesisknt  (Sir  F.  H.  Je«me.) 

In  the  Goods  of  Ghappbu.  (deceased),  (a) 

WiO — MittaJce  in  Christian  name  of  executor — 
Ambiguity — Esetrintie  evidence — Probate. 

The  testator  devised  his  real  estate  "to  Robert 
Taylor,  of  WamUey  Sill,  in  the  parish  of 
Bitten,  bootmaker,"  and  to  two  other  persons, 
upon  certain  trusts,  and  gave  a  certain  house 
and  garden  "  to  the  said  Robert  Taylor,  of 
Wamdey  HiU  aforesaid,"  ^ovided  he  accepted 
the  executor  and  trusteeship  of  the  said  wiU; 
and,  in  the  event  of  his  refusal  to  act,  the  testa- 
tor gave  the  said  house  and  garden  to  Henry 
Arthur  Williams,  upon  the  like  consideration 
and  condition ;  and  he  appointed  the  said  Robert 
Taylor,  and,  in  default,  the  said  Witliams  and 
the  two  persons  previously  named  as  trustees,  to 
he  executors  of  his  wiU. 

There  was  no  Robert  Taylor  living  at  Warmley 
HUl,  but  there  was  a  James  Alfred  Taylor,  a 
bootmaker,  who  lived  there ;  and  the  said  James 
Alfred  Taylor  had  a  brother,  Robert  Britton 
Taylor,  also  a  bootmaker,  who  lived  at  Hanham, 
which  was  in  the  same  parish  as  Warmley  HiU. 

The  Court  allowed  extrinsic  evidence  to  show  that 
James  Alfred  Taylor  was  an  intimate  friend  of 
the  testator,  and  that  Robert  Britton  Taylor  was 
little  acquainted  mth  the  testator;  and,  upon 
that  fvidence. 

The  Court  granted  probate  of  the  voill  to  James 
Alfred  Taylor,  and  not  to  Robert  Taylor. 

Evidence  of  declarations  by  the  testator,  as  to  his 
intentions,  held  inadmissible. 

MonoK  for  probate. 

John  Chapx)ell,  late  of  Mount  HiU,  in  the  pariah 
of  Bitton,  in  the  county  of  Gloucester,  died, 
leaving  a  duly  executed  will  bearing  date  th<)  8th 
Sct*.  1893. 

The  testator  by  his  said  wiU  devised  aU  his 
real  estate  "to  Kobert  Taylor,  of  Warmley  HiU, 
in  the  parish  of  Bitton,  bootmaker,"  and  to 
James  Lacey  and  Samuel  Gerrish  afoiesaid,  upon 
the  trusts  thereby  declared;  and  he  gave  his 
house  with  garden  adjoining,  in  the  occupation 
of  one  WilUam  Wotton,  "to  the  said  Robert 
Taylor,  of  Warmley  Hill,  aforesaid,  provided  he 
accepts  the  executor  and  trusteeahip  of  this  my 
wUl ; "  and  in  case  of  his  declining  to  do  so,  then 
the  testator  gave  the  said  house  and  garden  to 
Heniy  Arthur  Williams,  of  Eingwood  Hill,  Bitton, 
ahsolately,  upon  the  Uke  consideration  and  con- 
dition as  aforesaid.  The  concluding  direction  in 
the  wiU  was  as  f  oUows  : 

I  appoint  the  said  Robert  Taylor  if  he  aooepts  Bach 
^tpointmeot,  and  in  default  tiie  said  Henry  Arthnr 
WiUiains,  James  Laoey,  and  Samnel  Oerri^  to  be 
axecnton  and  tnutees  of  this  my  will. 

Bearle,  on  behalf  of  James  Alfred  Taylor,  James 
Iac^,  and  Samnel  Fearman  Grerriah,  moved  that 
probate  of  the  will  be  granted  to  them,  or  such 
one  of  them  as  should  be  found  to  be  entitled 
thereto.  Evidence  of  surrounding  circumatances 
is  admissible  for  the  purpose  of  showing  what 
person  the  testator  really  intended  to  appoint  as 

(•)  Bepottad  by  H.  DUBLIT  QaiiZXBaooK,  Eaq.,  B«rriater-at-L»w. 


his  executor  and  beneficiary ;  there  being,  in  fact, 
no  person  of  the  name  of  Taylor  with  the  Christian 
name  of  Robert,  reaiding  at  Warmley  Hill,  and 
carrying  on  business  as  a  oootmaker : 

Charter  v.  Charter,  7  E.  A  Ir.  App.  Cas.  364 ; 

In  the  Ooodi  of  ShuttUworth,  1  Cart.  911 ; 

In  the  Goods  of  de  Rosaz,  36  L.  T.  Bep.  N.  S.  263  ; 

2P.  Div.  66; 
In  the  Goods  of  Bralce,  45  L.  T.  Bep.  N.  S.  191 ; 
6  P.  Div.  217. 
If  the  coui-t  is  satisfied  that  the  person  whom  the 
testator  intended  to  designate  is  more  properly 
indicated  bv  his  description  than  by  his  name,  it 
will  not  feel  itself  bound  by  the  name  put  down 
in  the  document,  but  wiU  accept  the  description 
therein  contained. 

Barnard,  for  Henry  Arthur  Williams,  the  sub- 
stituted executor  and  devisee  named  in  the  will, 
who  had  received  notice  of  this  application,  sub- 
mitted that  the  affidavits  as  to  surrounding 
circumstances  were  not  admissible ;  and,  par- 
ticularly,  the  affidavit  of  Ann  Lacey,  she  being 
since  dead.  There  is  a  Robert  Taylor,  who  is 
a  bootmaker,  and  who  Uvea  in  the  pariah  of 
Bitton,  though  he  does  not  live  at  Warmley 
HUl. 

Bearle  in  reply. — ^Evidence  of  surrounding  cir- 
cumstances  stands  on  quite  a  different  footing  to 
declarations  by  the  testator  himself.  These  latter 
would  be  inadmissible. 

The  Court  admitted  extrinsic  evidence. 

The  affidavits  were  those  of  James  William 
Young,  an  accountant,  of  Eingswood  HiU,  and 
Ann  Lacey,  a  sister-in-law  of  the  testator.  The 
former  stated  that  he  drew  the  will  by  direction 
of  the  tostator,  who,  in  giving  the  names  of  his ' 
intended  executors,  mentioned  the  name  of  a 
"  Robert  Taylor,  of  Warmley  HUl,  bootmaker ; "" 
and  the  deponent  so  wrote  it  in  the  wiU. 

Ann  Lacey,  now  dead,  had  deposed  that  she  was 
a  sister  of  the  testator's  deceased  wife,  and  had 
lived  in  the  same  house  with  him  for  thirty-two 
years.  In  addition  to  certain  references  in  r^ard 
to  atatemente  by  the  testator  as  to  his  intentions, 
which  were  held  to  be  inadmissible,  the  deponent 
stated  that  she  knew  of  her  own  faiowledge  that 
at  the  date  of  the  wiU  and  at  the  time  of  the 
testator's  death,  there  was  no  person  named 
Robert  Taylor  living  at  Warmley  HiU,  Bitton, 
but  that  James  Alfred  Taylor,  a  bootmaker,  lived 
there ;  that  the  said  James  Alfred  Taylor  had 
been  for  many  years  a  friend  of  the  teatator  and 
heraelf,  and  had  formerly  been  a  feUow  apprentice 
with  the  testator's  son.  The  affidavit  also  stated 
that  James  Alfred  Taylor  had  a  brother  named 
Robert,  also  a  bootmaker,  who,  at  the  date  of  the 
wiU  and  of  the  death,  resided  at  Hanham,  which 
was  in  the  aame  parish  as  Warmley  HiU. 

The  Fbesident. — I  think  this  case  falls  within 
the  decision  in  Charter  v.  Charter  (7  E.  &  Ir.  App. 
Gas.  364),  and  In  the  Goods  of  Brake  (45  L.  T.  Rep. 
N.  S.  191 ;  6  P.  Div.  217),  because,  although  the  wiU, 
on  the  face  of  it,  appears  clear,  when  one  comes  to 
inquire  to  whom  the  names  and  description  are  to 
be  appUed,  it  is  found  that  there  are  two  persons,  . 
one  answering  to  the  names,  and  the  other  to  the 
address.  Upon  that  ambiguity,  evidence  as  to 
the  surrounding  circumstances  is  admissible  to 
show  which  of  the  two  it  was  that  the  testator 
meant,  or,  rather,  I  should  sa^,  who  it  is  that  the 
testator  reaUy  intended  to  indicate.   We  ascertain 
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from  that  evidence  that  one  person  was 'the  inti- 
mate friend  of  the  testator,  and  was  a  fellow 
apprentice  with  his  son,  while  the  other  person 
suggested  was  a  comparative  stranger.  This 
makes'  it  clear  to  vaj  mind  who  was  the  person 
really  intended.  The  only  suggestion  made  con- 
trary to  that  is,  that  there  is  not  in  this  will  such 
inaccuracy  as  lets  in  extraneous  evidence.  It  is 
said  that  the  name  is  correct  if  applied  to  one 
person  living  in  the  parish  of  Bitton ;  but  it 
seems  to  me  that,  in  a  case  like  this,  inaccuracy  or 
misdescription  of  address  is  quite  as  important 
as  inaccui-acy  in  the  name.  A  testator  in  making 
his  will  might  not  know  the  full  Christian  names 
of  a  person  whom  he .  is  intimately  acquainted 
with,  might  not  know  his  Christian  name  at  all ; 
but  the  one  thing  which,  in  all  probability,  he 
would  know,  would  be  the  address  or  the  occupa- 
tion of  that  person.  I  think  that  this  case  falls 
within  the  dictum  of  Lord  Cairns  in  Charter  v. 
Charter  {uhi  sup.),  and  of  the  decision  of  Lord 
Hannen  in  In  the  Goods  of  Brake  {ubi  sup.),  and 
"Upon  the  evidence  of  surrounding  circumstances 
wnich  has  been  adduced,  I  am  clearly  of  opinion 
that  the  ■  person  whom  the  testator  intended  to 
designate  in  the  will  is  James  Alfred  Taylor,  and 
not  Robert  Taylor.  I  grant  probate  of  the  will 
to  James  Alfred  Taylor. 
'  Barnard  asked  for  costs  out  of  the  estate. 

Searle  did  not  oppose. 

The.  Fbesidbitt  made  an  order  that  Williams 
should  have  his  costs  out  of  the  estate. 

Solicitors  for  the  applicants,  Thomas  White  and 
Sons,  agents  for  Stanley,  Wasbrough,  and  Boggett, 
Bristol. 

Solicitors  for  Williams,  Meredith,  Roberts,  and 

Mia»: 


Monday,  Feb.  12. 
(Before  the  Fbesident  (Sir  F.  H.  Jeune). 
';    In  the  Goods  of  MioAzzo  (deceased),  (a) 
Administration  —  Intestacy  —  Italian    subject  — 
Property  and  debts   in  England — Infant  child 
^  Other  relatives    abroad  —  Probate  Act  1857 
.  (80  <6  21  Viet.  c.  77),  s.  73— Grant  ad  colligendum 
<  to  Italian  Viee-Consul. 
A.  domiciled  Italian    died    intestate,    leaving,  in 
'  London  a  child  tehom.  he  had  formally  declared, 
i»  accordance  with  the  law  of  Italy,  to  be  his 
'  lawful  child.     The  deceased,  who  left  two  brothers 
•  and  a  sister  resident  abroad,  was  possessed  of 
certain  property  in  this  country,  some  of  it  being 
of  a  perishable  character.     Upon  the  application 
of  the  Italian  Vice-Consul, 
Vhe  Court  made  a  grant  to  him  ad  colligenda  bona. 
Motion  for  a  grant  ad  eoUigenda  bona. 
'  Felice  Migazzo,  late  of    16,  Eyre-street  Hill, 
Olerkenwell-road,  in  the  county  of  Middlesex,  died 
on  the  27th  Jan.  1894,  intestate  and  a  bachelor, 
domiciled  in  Italy,  leaving,  according  to  the  laws 
and   constitution  of    that    coimtry,    Q-iuseppina 
Migazzo,  his  natural  and  lawful  child  and  only 
next  of  kin. 

The  said  Oiuseppina  AH^azzo  was  bom  on  the 
8th  April  1887,  ana  by  an  instrument  written  in 
the  Italian  language,  and  bearing  date  the  12th 
May  1892,  and  duly  registered  in  the  archives  of 
the  Italian  Consulate,  at  31,  Old  Jewry,  in  the 

(a)  BeporMd  by  H.  Dcblit  Qbazibbook,  Eaq.,  Barriat«r-at-Law. 


city  of  London,  the  deceased  recognised  and 
acknowledged  the  said  child  as  his  natural  and 
lawful  daughter.  The  mother  of  the  said  child  had 
previously  died  in  the  Italian  Hospital,  Queen's- 
street,  in  the  county  of  Middlesex,  on  the  16th 
Feb.  1892. 

The  said  Felice  Migazzo  left  no  parent,  bat  two 
lawful  brothers  and  a  lawful  sister,  him  surviving. 
Neither  of  the  said  brothers  nor  the  sister  rbsided 
in  this  country. 

The  deceased  died  possessed  of  some  cash  in  a 
bank  in  London,  and  of  some  leasehold  properlr, 
furniture,  and  perishable  articles ;  and  he  aUo  lot 
some  debts  in  this  country. 

Giuseppe  Buzzegoli,  the  Italian  Yice-Consnl,  in 
London,  was  willing  to  undertake  the  'guardian- 
ship of  the  child  until  her  aunt  or  some  other 
relative  or  proper  person  could  be  found  to  under- 
take the  guarcQanship. 

The  Yice-Consul  now  moved  the  coort  to  direct 
that  letters  of  administration  of  all  and  sitignkr 
the  personal  estate  and  effects  of  the  said  deooased 
be  granted  to  him,  for  the  purpose  only  of 
collecting,  getting  in,  and  receiving  the  personal 
estate  and  effects  of  the  deceased,  and  of  doing 
such  acts  as  might  be  necessary  for  the  preeerva- 
tion  of  the  same,  and  the  disposal  of  such  part  or 
parts  thereof  as  did  not  consist  of  money  and 
leaseholds,  and  could  not  advantageously  be  pre- 
served. 

Deane  applied  for  a  grant  ad  eoUigenda  bono, 
for  the  purpose  of  protecting  the  estate  until  such 
time  as  an  ordinary  grant  ot  administration  could 
be  applied  for  by  one  of  the  child's  relatives.  The 
only  difficulty  is  that,  according  to  the  practice, 
the  guardian  must  be  one  of  the  relations.  The 
Yioe-Consul's  application  is  really  made  in  the 
interests  of  all  parties. 

The  Pbbsident. — I  do  not  feel  sure  abont  the 
Vice- Consul's  title  to  apply  as  guardian  of  the 
child;  but,  under  the  circumstfuices,  1  make  a 
grant  ad  colligenda  bona  to  the  applicant,  under 
sect.  73,  without  describing  him  as  guardian. 

Solicitor,  Lewis  J.  B.  Amos. 


ADIIIBALTY    BUSINESS. 

Tuesday,  June  20,  1893. 

(Before  Babnbs,  J.) 

The  Mukboe.  (a) 

Marine  insurance  —  Collision  clause  —  Sunkm. 

wreck. 
Where  a  steamship  ran  aground  and  rested  on  o» 
old  sunken  wreck,  and  then  m/roed  forward  on  to 
iron  ore,    which  had  some  years  before  formed 
part  of  a  cargo  of  another  vessel,  and  sustained 
damage  by  the  contact  with  the  u>reck  and  ore, 
the    undenoriters   were    held    liable    for    suek 
damage  under  a  policy  covering  "  loss  or  dantage 
through  collision  with  any  sunken  toreek." 
This  was  a  claim  by  the  International  Marine 
Insurance  Company  against  an  underwriter  under 
a  policy  of  re-insui-ance. 

The  plaintiffs  had  re-insured  with  the  defendant 
andotherunderwriters  the  screw-steamship  JtfM»ro« 
for  20002.,  by  a  policy  which  so  far  as  is  material 
was  as  follows : 

Being  a  re-inannuioe  of  the  Internatioiul  Marine  Idiot- 
anoe  Company  Limited,  and  (or)  on  acoonnt  of  whom  it 

(a)  Beported  b;  BvniiB  AsnxAtx,  Esq.,  BuTlBter-«t-I«v. 
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ma  oancem,  agaioat  the  risk  of  Iobb  or  damage  through 
liolUoan  with  any  other  ship  or  Tessels,  or  ioe,  anjikeiior 
loatjng  wreak  or  other  floating  tnbatanoe,  or  harbours, 
ktaaires,  pien,  atsgee,  and  .  liiiiilae  atrnotnres,  and 
inoliidiiig  the  B.  D.  C.  aa  in  orifrintd  and  all  apeoial 
daaaes  anoh  aa  Allans,  Canards,  &o. ,  so  farlaa  regards 
ooUision. 

It  was  agreed  between  the  parties  that  the 
action  should  be  tried  upon  the  facts  appearing 
in  a  memorandum  of  the  master  of  the  Munroe, 
tiie  protest,  policy  of  re-insurance,  two  surveyors' 
reports,  a  surrey  report  on  behalf  of  cargo,  and 
a  joint  certificate  of  two  surveyors'  opinions. 

The  claim  was  in  respect  of  damage  sustained 
by  the  steamship  llunroe  taking  the  ground  while 
emteriog  Fort  Talbot,  and  resting  on  and  coming 
in  contact  with  an  old  wreck  and  cargo  out  of 
another  ship. 

In  the  master's  memorandum  it  was  stated, 

With  reference  to  the  aooident  to  my  steamer  the 
Jfimros,  in  which  she  .was  ashore  at  the  entranoe  to 
Port  Talbot,  I  beg  to  oonfirm  the  statement  that  dnrinir 
the  time  she  was  lying  there  she  was  lying  partly  on  the 
wreck  of  the  Salado,  and  partly  on  the  remnants  of  the 
wrsekage  of  a  cargo  of  iron  ore  ;  that  whilst  lying  there 
the  greater  part,  if  not  all,  the  damage  sastsined  by  her 
ms  oansed  by  the  obatmetiona  and  abnormal  state  of 
the  shore  in  conseqnenoe  of  the  wreckage.  This  is  home 
oat  by  the  state  of  the  bottom  of  the  abip,  which  clearly 
•hows  Uiat  she  was  subjected  to  a  strain  which  could 
not  have  been  put  upon  her  had  she  lain  on  the  strand 
in  a  way  which  might  be  espeobed  in  a  sandy  bottom. 

According  to  the  protest,  the  '  Munroe  in  the 
eoQise  of  a  voyage  from  Huelva  to  Port  Talbot 
hden  with  a  cargo  of  ore  and  precipitate  on 
the  7th  Feb.  1893  while  attempting  to  enter  Port 
Talbot  ran  on  to  the  beach,  and  on  tiie  tide  falling 
she  was  found  to  be  lying  on  an  old  wreck.  She 
bumped  heavily,  and  subsequently  moved  forward 
and  struck  on  some  iron  ore  which  had  formed 
part  of  the  cargo  of  another  vessel.  She  was 
ultimately  got  off  on  the  13th,  and  sold  for  9102. 

According  to'  one  survey  report  it  was  alle^d 
that  tiie  "M-unroe  first  struck  the  projecting 
wnck  of  the  Salado  with  her  starboard  bow, 
passed  over  same  until  she  rested  amidships  and 
RnlainRd,  and  that  the  damages  sustained  were 
caused  through  her  striking  and  grounding  on 
the  said  wreckage." 

According  to  another  report  she  was  found 
"lying  fore  and  aft  on  the  wreck  of  a  vessel,  the 
mmes  of  which  were  from  a  foot  to  eighteen 
inches  above  the  sand.  During  the  next  two  or 
three  tides  the  Munroe  moved  about  her  own 
length  further  forward  off  the  Salado,  and  on  to  a 
bank  of  iron  ore,  which  was  a  cargo  of  another 
TCasel  which  hadbeen  lying  there  some  two  or  three 
years.  It  is  my  opinion  that  the  damage  to  plates 
of  bottom  was  caused  by  the  frames  of  Salado 
holing  and  the  iron  ore  indenting  them,"  and  that 
the  further  damage  whs  "principally  caused  by 
the  excessive  strain  the  vessel  sustained  lying  on 
the  wreck  of  the  Salado  and  the  bank  of  iron 
ore." 

Pickford  and  Baieson  for  the  plaintiffs.— The 
Vessel  became  a  constructive  total  loss  by  damage 
caused  by  a  collision  with  a  sunken  wreck.  If  so, 
the  defendants  are  liable  under  the  policy.  [They 
*ere  stopped.] 

Joseph  Walton,  Q.C.  and  J.  A.  Hamilton  for  the 
defenaants. — The  vessel  merely  ran  on  the  beach 
Of  stranded.  There  was  no  collision,  so  as  to 
■(^iafy  the  terms  of  the  policy.  Iron  ore  cannot 
he  said  to  be  sunken  wreck. 


Babnes,  J. — The  question  in  this  case  is,  whether 
or    not,   under    the  circumstances    which    hav6 
happened,  there  has  been  loss  or  damage  through 
coUisiou  with  the  matters  described  in  the  clause 
in  the  policy  which  would  enable  the  plaintiffs  to 
recover  from  the  defendants.   The  facts  are  stated 
in  the  protest,  in  a  memorandum  of  the  master, 
and  in  several  surveys  which  have  been  placed 
before  me,  and  it  seems  that  on  the  7th  Feb.  1893 
the  Munroe  was  entering  Port   Talbot,  and    in 
coming  in,  as  she  neared  the  pier,  she  took  a  sheer 
which    those    on  board  of  her  were    unable    to 
counteract,  and  she  ran  on  what  they  thought  was 
the  beach ;  but  when  the  water  left  her   they 
found  she  was  in  fact  lying  on  the  top  of  an  old 
wreck  of  a  vessel  called  the  Saiado.    She  struck 
there  very  nearly  amidships,  and  after  an  interval 
came  further  forward  until  she  struck  on  some 
wreckage  described  as  iron  ore  from  some  other 
ship  which  was  lying  there,  and  by  both  those 
stnkings  she  was  damaged.    To  what  extent  the 
latter  was  of  serious  import  I  do  not  know.    It 
seems  to  me  that  practically  no  distiilction  can  be 
drawn  in  substance  between  the  two  cases ;  but 
the   question  is,  whetiier  this  is  loss  or  damage 
through  coUisiou  with  a  sunken  wreck  or  wrecks. 
It  is  said,  on  behalf  of  the  defendants,  that  it  is 
nothing  more  than  a  taking  of  the  ground,  and 
that    tne    ground     was     mifortunately    harder 
underneath    than    it    oi^ht    to  be,    owing    to 
some  snbmeraed  wreckage.    I  do  not  so  regard 
the  facts.    The    Munroe  seems  to  me  to  have 
run  on  to  a  sunken  wreck  and  there  remained 
fast  until  the  damage  was  done  by  the  wreck,  and 
afterwards    by    the    iron    ore.     The    surveyors 
are  of  opinion  that  the  Munroe  first  struck  the  . 
projecting  wreck  of  the  Salado  with  her  starboard 
bow,  passed  over  the  same  until  she  rested  amid- 
ships and  remained,  and  that  the  damages  sus- 
tained were   caused  through   her    striking    and 
grounding  on  the  wreckage.    The  other  documents 
are  very  much  to  the  same  effect,  and  the  conclu- 
sion to  wiiich  I  have  come  is,  that  this  was  ''  loss 
or  damage  through  collision  with  sunken  wreck  " 
or  wrecks  within  the  meaning  of  the  clause  which 
affects  this  insurance ;  and  that  the  whole  of  the 
damage  is  covered  thereby.    Therefore  my  judg- 
ment wiU  be  for  the  plaintiffs,  for  an  amount  to 
be  ascertained  in  the  way  agreed  upon ;  or,  in  the 
event  of  any  difficulty,  the  matter  can  be  referred 
to  me.    The  plaintiffs  will  have  a  certificate  for 
their  costs. 

Solicitors  for  the  plaintiffs.  Field,  Boseoe,  and 
Co. 

Solicitors  for  the  defendants,  Waltons,  Johnton, 
Bubb,  and  Whaiton. 


Saturday,  Feb.  3. 
(Before  Babnbs,  J.) 
The  Main,  (a) 
Marine  insurance — Freight — Valued  polity. 
Plaintiffs,  owners  of  a  steamship,  then  on  an  out- 
ward voyage,  took  out  a  policy  of  insurance  on 
freight,  at  an  agreed  valuation,  in  the  said  vessel 
on  her  homeward  voyage,  the  insurance  to  com- 
mence from  the  loading  of  the  cargo. 
The  vessel  met  with  an  accident  on  her  outward 
voyage,  and  wa^  detained  at  the  port  of  discharge 
for  repairs. 

(a)  Beported  by  Basil  Csomf,  Esq.,  Barrister-at-lJkw,  r\r\rs\{> 
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Some  cargo  v>a$  then  engaged,  before  the  date  of  the 
policy,  for  the  homeward  voyage,  part  being 
loaded  at  the  original  rate  of  freight,  and  the 
remainder  cancelled.  More  cargo  was  from  time 
to  time  shipped  at  mtush  lower  rates  than  were 
current  at  the  time  the  policy  was  effected,  and 
the  vessel  eventtudly  sailed  with  a  fuU  cargo. 
She  was  destroyed  by  fire  in  the  course  of 
the  voyage,  and  whatever  freight  was  at  risk  was 
consequently  entirely  lost. 

Meld,  that  the  policy  covered  the  freight  at  risk, 
and  that  the  valuation  was  binding  upon  both 
parties  with  regard  to  what  actually  came  at  risk 
under  the  policy. 

TThis  was  an  action  on  a  policy  of  insurance 
on  freight.  The  plaintiffs  were  the  Anglo- Ameri- 
«an  Steamship  Company  (Limited),  and  the 
National  Marine  Assurance  Company  were  the 
'defendants. 

In  the  month  of  November  1891  the  plaintiffs, 
-who  were  the  owners  of  the  steamship  Main,  then 
on  a  TOTa^e  from  Hamburg  to  New  Orleans, 
proposed  to  the  defendants  that  tJiey  should 
insure  15002.  upon  the  homeward  freight  of 
■the  said  vessel  from  New  Orleans  to  Liverpool. 
'This  they  agreed  to  do,  and  it  was  further  agreed 
-that  the  freight  should  be  valued  at  55002.  The 
-policy  was  dated  18th  Nov.  1891,  and  was  stated 
to  be  "  on  freiarht,  valued  at  55002.  in  the  good 
«hip  or  vessel  called  the  Main,  from  New  Orleans 
to  Liverpool,"  and  the  insurance  was  to  commence 
"  on  the  freight,  goods,  and  merchandise  af oie- 
«ud  from  the  loading  of  the  said  goods  or  mer- 
chandise on  board  the  said  ship  or  vessel." 

Before  this  policy  was  effected,  and  while  the 
Main  was  on  her  voyage  from  Hamburg  to  New 
Orleans,  a  cargo  had  been  engaged  from  New 
-Orleans  to  Bremen.  None  of  this  cargo  was  ever 
-shipped,  and  the  voyage  to  Bremen  was  given  up 
"before  the  policy  was  made,  and  the  cargo  intended 
•for  it  was  cancelled. 

At  the  time  the  poUcy  was  effected  the  valua- 
tion of  55002.  was,  according  to  the  agreed  facts, 
-a  reasonable  and  proper  valuation  of  the  expected 
freight  upon  a  full  cargo,  having  regard  to  the 
rates  of  freight  then  current  at  New  Orleans  for  a 
voyage  from  New  Orleans  to  LiverpooL 

On  the  9th  Oct.  1891  the  Main  sailed  from  Ham- 
'burg  to  New  Orleans,  and  on  the  2Sth  Oct.  she 
grounded  on  the  coast  of  Florida.  After  salvnge 
operations  she  was  towed  into  New  Orleans  on  the 
Ist  Dec.  On  the  7th  Dec.  the  discbarge  of  her  in- 
ward cargo  was  commenced,  and  it  was  completed 
on  the  21st  Dec.,  when  she  was  shifted  to  a 
loadLag  berth.  But  considerable  repairs  had  to 
be  done  upon  her,  and  she  was  not  ready  to  sail 
upon  her  homeward  voyage  until  the  1st  March 
1892. 

Prior  to  the  date  of  the  policy  some  cargo  (not 
amounting  to  a  full  caivo)  bad  been  engaged  for 
the  intended  voyage  to  Liverpool.  The  plaintiffs 
oontended  that  part  of  such  cargo,  consisting  of 
12,042  bushels  of  grain,  700  parcels  of  molasses, 
and  7080  staves,  was  loaded  at  the  original  rates 
of  freight,  but  this  was  not  admitted  by  the 
defendants.  It  was  mutually  admitted  that  the 
remainder  of  such  cargo  was  cancelled.  More 
cargo  was  from  time  to  time  engaged,  and  the 
Main  eventually  sailed  for  Liverpool  with  a  full 
cargo,  and  with  respect  to  the  cargo  other  than 
that  particularly  mentioned  above,  at  rates  of 


freight  which  were  much  lower  than  those  carient 
when  the  policy  was  effected. 

In  the  course  of  her  voyage  the  Main  was  totally 
lost  by  fire,  one  of  the  peim  insured  against. 

The  total  actual  freight  payable  to  theplaintilb 
in  respect  of  the  said  cargo  was  32502.  78.,  and  of 
this  freight  a  sum  of  9522^  3>.  9d.  was  payable,  and 
was  paid  at  New  Orleans  in  advance,  leaving  a 
sum  of  22982.  3«.  3d.  as  the  actual  freight  at 
risk. 

The  plaintiffs  were  also  insured  upon  the  freight 
for  the  homeward  voyage  by  a  policy  for  25M)2. 
granted  by  the  G^erman  Marine  Insurance  Com- 
pany, and  they  had  received  thereunder  22502.  in 
respect  of  the  said  loss.  They  were  also  insured 
by  a  policy  for  10002.,  granted  by  the  Tokio 
Insurance  Company,  and  had  received  lOOOL 

Joseph  Walton,  Q.C.  and  Taylor  were  for  the 
plaintiffs. 

Sir  Tro2fer  PhiUimore  and  Carver  were  for  the 
defendante. 

The  argumente  of  counsel  sufficiently  appear  in 
tiie  judgment.  1  n  addition  to  the  cases  there  cited 
the  following  were  referred  to  : 

lonidu  V.  Pender,  30  L.  T.  Bep.  N.  S.  547 ;  L.  Bep. 

9  Q.  B.  531 ;  2  Asp.  Mar.  Law  Caa.  266. 
Amoold  on  Marine  Insaranoe,  6th  ed.,  p  SOS. 

Babnbb,  J.,  having  reviewed  the  taata,  con- 
tinued : — The  questions  raised  before  me  involved 
chiefly  this — whether  the  plaintiffs  are  entitled  to 
recover  on  the  footing  of  the  valuation  in  the 
policv  effected  by  them  with  the  defendants,  or 
whetner  it  can  be  open  so  as  to  entitle  the  plaintiffs 
to  recover  upon  the  footing  of  what  actually  wai 
at  risk  only,  and  that  in  consequence  of  the  p»- 
ments  made  to  the  defendante  by  the  plaintifn, 
that  which  was  at  risk  has  been  fully  indemnified 
for,  and  therefore  nothing  is  recoverable  on  the 
policy.  I  have  to  consider,  first,  whether  or  not 
the  policy  attached  to  and  covered  the  freight  on 
this  voyage.  The  plaintiffs  say  it  did,  and  that 
that  being  so,  the  valuation  applied  to  the  risk  on 
that  voyage,  and  is  binding  on  the  parties.  I  do 
not  think  it  was  really  contested,  though  it  is  in 
the  defence,  that  the  policy  in  fact  attached  upon 
this  voyage  to  this  freight  which  was  at  risk,  and 
the  real  contention  of  the  defendante  was  that 
this  valuation  must  be  open.  It  seems  to  me  neces- 
sary to  decide,  first,  what  was  valued.  The 
valuation,  by  agreement,  is  on  freight  of  a  ship 
valued  at  ^002.  on  a  vovage  from  New  OrleanB 
to  Liverpool.  I  think  tnis  freight,  when  it  was 
agreed  to,  meant  the  gross  freight  of  the  ship. 
Tbe  underwriters  do  not  seem  to  have  been  told 
that  some  might  be  paid  in  advance,  and  although 
there  was  a  letter  from  New  Orleans,  from  which 
it  might,  perhaps,  have  been  inferred  that  the 
assured  in  teking  out  a  policy  meant  to  exclude 
the  advanced  freight,  I  do  not  think,  looking  at 
the  facte,  that  they  intended  when  they  took  the 
policy  out,  or  that  the  underwriters  assented  to  or 
agreed,  that  what  was  valued  was  other  than  the 
gross  freight  for  the  voyage.  The  defendante  say 
that  valuation  was  made  upon  the  basis  of  the 
current  rates  at  which  the  ship  was  expected  to 
sail,  and  that  as  much  less  was  ultimately  engaged 
the  valuation  should  be  open  and  be  treated  as 
being  at  a  reduced  rate.  The  plaintiffs  say  the 
value  agreed  in  the  policy  is  the  value  agt«ed  by 
both  parties  to  represent  the  value  of  what  actually 
was  at  risk  on  the  voyage.    To  support  that  they 
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lelj  upon  Everth  y.  Smith  (2  Manle  &  Selwjn, 
27o)  as  showing  that,  although  the  assured  maj 
take  out  a  policy  with  regard  to  what  they  then 
think  will  be  the  engagement  of  the  ship,  that 
they,  in  terms  similar  to  those  on  freight 
gen^ull^,  will  cover  and  attach  to  whatever 
freight  m  fact  is  loaded  on  the  voyage  on  which 
the  ship  sails.  Lord  EUenborough,  m  his  judg- 
ment in  Everth  v.  Smith,  said  :  "This  was  an  in- 
surance on  freight  genei'sUy,  not  on  any  specific 
freight ;  the  charter-party  is  only  material  to  show 
that  upon  the  ship's  arrival  at  Iliga  there  was  an 
inchoation  of  the  risk.  The  underwriter  did  not 
insure  that  any  particular  freight  should  be 
brought  home,  but  if  any  'frei^t'  is  brought 
home  and  loss  has  not  happened  for  which  he 
undertook  to  indemnify  the  assured."  In  that 
case  freight  had  been  earned,  and  accordingly 
there  had  been  no  loss.  At  the  close  of  his  judg- 
ment he  says :  "  On  the  authority  of  the  above 
cases,  as  well  as  upon  general  principles  of  law,  it 
appears  to  us  that  the  mere  retardation  of  the 
adventure,  and  the  conseqaent  inconvenience  and 
«xpenae  arising  from  it,  are  not  a  substantive 
cause  of  loss  where  the  particular  thing  insured 
has  not  received  damage ;  and  whether  the  freight 
earned  be  the  particular  freight  contracted  for  or 
is  posterior  fi-eight  makes  no  difference  :  if  freight 
has  been  fully  earned  there  can  be  no  loss  properly 
demandable  of  the  underwriters."  They  neld, 
therefore,  that  in  a  policy  in  similar  terms  the 
freight  which  was  actually  earned  on  a  vovage 
woxud  be  covered,  although  the  assured  in  taking 
out  his  policy  contemplated  having  a  specific 
freight,  but  when  he  went  to  the  underwriters  he 
insured  the  freight  in  general  terms.  I  think, 
titerefore,  in  this  case,  the  policy  attached  to  the 
8abject-matt«r  at  risk,  and  I  do  not  think  that 
point  was  really  contested.  The  defendants  con- 
tended, upon  Forbes  v.  AtpinaU  (13  East,  328), 
that  the  policy  should  be  open,  and,  consequently, 
there  ought  to  be  a  reduction  based  upon  what 
was  in  fact  at  risk.  That  case  is  an  authority  for 
the  well-known  proposition  that  where  parties  con- 
template the  freight  insured  to  be  on  a  full  and 
complete  cargo,  and  where  in  fact  part  of  the  cargo 
ig  oiUT  shipped,  therefore  the  latter  was  all  that  was 
at  risk,  and  there  must  be,  therefore,  what  is  called 
an  opening  of  the  valuation.  This  is  not  in  strict- 
ness an  opening,  but  is  merely  a  reduction  in 
projwrtion  to  the  amount  of  cargo  shipped,  the 
valoation  still  being  held  binding  on  what  is  in 
fact  shipped.  I  think  that  judgment  is  based  on 
the  principle  that  both  parties  had  agreed  that  the 
freight  valued  was  the  freight  on  a  full  cargo,  and 
as  this  full  cargo  was  not  shipped  the  value  of 
what  was  at  risk  only  must  be  taken.  It  is  no 
authority  for  the  contention  that  if  the  value  on 
the  freight  on  what  is  about  to  be  shipped  is 
«etimat^  too  highly  originally,  and  the  assured  is 
mistaken  in  his  valuation,  the  valuation  ought  to  be 
reduced.  The  truth  seems  to  me  to  be,  that  the 
freight  upon  what  is  not  shipped  is  never  at  risk, 
and  therefore  to  that  extent  the  underwriters  can- 
not be  made  responsible.  There  are  several  other 
eases  (they  were  not  referred  to  by  either  counsel) 
which  seem  to  me  to  be  in  point.  For  instance, 
one  of  the  points  put  in  argument  was,  that  if  a 
cargo  was  about  to  be  shipped  under  a  policy  in 
general  terms  on  produce,  and  the  assured  could 
not  ship  as  valuable  a  cargo  as  he  at  first 
intended,  and  shipped  a  cargo  of  much  less  value, 


then  the  valuation  would  not  be  binding.  The 
plaintiffs  contended  that  it  still  would  be  binding. 
There  is  a  case  cited  by  the  text- writers  on  this 
point,  but  I  have  not,  up  to  the  present,  been  able 
to  verify  their  statement  about  it.  It  is  referred 
to  by  Lowndes  in  his  book  on  Insurance,  sect.  48, 
thus :  "But  excluding  fraud  and  mistake  a 
valuation  may  be  greatly  in  excess  of  the  real 
worth  of  the  thing  insured,  and  yet  hold  good. 
In  a  case,  not  reported,  where  an  African 
merchant,  expecting  that  his  ship  would  be 
loaded  on  the  coast  with  palm  oil  and  ivoiy, 
insured  the  cargo,  valuing  it  at  11,0002,  and  by 
chance  she  was  loaded  with  palm  kernels,  worth 
only  some  3000i  which  were  totally  lost  on  the  way 
home,  he  was  allowed  to  recover  the  whole  of  the 
11,OOOJ."  The  refei-ence  he  gives  is  Company  oj 
African  MerchanU  v.  Liverpool  Marine  Insurance 
Company,  in  Mitchell's  Maritime  Register,  vol.  15, 
p.  914,  and  vol.  16,  p.  145.  I  have  had  a  tran- 
script made,  not  being  able  to  procure  the  book  of 
the  case  there  cited,  and  I  am  not  quite  sure  that 
it  quite  bears  out  the  statement  made  by  the 
learned  author ;  but  the  case  I  think  he  refers  to 
is  referred  to  by  Mr.  M'Arthur  in  his  book  on 
Insurance  as  being  the  Company  of  African 
Merchants  v.  Harker  in  1872,  and  he  gives  the 
same  reference.  He  gives  the  statement  that  it  is 
not  reported,  and  tiien  says,  "  see  Mitchell's 
Maritime  Register  "  at  the  pages  I  have  referred 
to.  That,  I  think,  is  another  case  which  is 
mentioned  in  the  Shipping  Gazette  of  2nd  Dec. 
1872 :  but  he  cites  it  for  the  same  proposition 
as  Mr.  Lowndes.  I  have  not  been  able  to  procure 
a  copy  of  that  report,  but  there  are  two  other 
cases  which  seem  in  point.  The  fii-st  is  Lidgett  v. 
Seeretan  (24  L.  T.  Eep.  N.  S.  942 ;  3  Mar.  Law 
Gas.  365 ;  L.  Hep.  6  C.  P.  615),  where  a  ship  was 
insured,  valued  at  20,0002,  from  Liverpool  to 
Calcutta,  and  for  thirty  days  after  arrival,  and  then 
another  poliOT  was  taken  out  for  10,0002  from 
Calcutta  to  London.  The  ship  was  considerably 
damaged  on  the  outward  voyage,  and  was  put  into 
a  dry  dock  for  repair.  While  being  repaired,  the 
outward  policy  expired,  and  she  was  afterwards 
destroyed  totally  by  fire,  and  it  was  held  there 
that  under  the  first  policy  the  assured  wag 
entitled  to  recover  the  amount  of  the  depreciation 
at  the  expiration  of  the  risk  without  reference 
to  the  sum  actually  expended  on  her  repairs,  and 
under  the  second  policy  the  assured  was  entitled 
to  recover  as  for  a  total  loss ;  so  that,  although 
the  valuation  had  been  made  on  the  basis  of  her 
being  a  sound  ship  under  the  second  policy,  and 
in  f^  she  was  a  damaged  ship  worth  much  less, 
the  assured  recovered  the  fuU  amount  under  the 
second  policy.  Willes,  J.  said  (L.  Rep.  6  0.  P.  627) : 
"  The  second  point  arises  upon  the  second  policy, 
and  is  one  of  great  importajice,  and  one  which  has 
been  the  subject  of  much  discussion  and  criticism 
both  by  lawvers  and  legislators,  and  yet  nobody 
has  been  able  to  improve  upon  the  practice  as  to 
valued  policies,  which  has  been  recognised  and 
adopted  by  shipowners  and  imderwriters,  and  has, 
at  least  amongst  honest  men,  the  advantage 
of  giving  the  assured  the  full  value  of  the  thing 
insured  and  of  enabling  the  underwriters  to 
obtain  a  larger  amount  of  profit.  It  saves  them 
both  the  necessity  of  going  into  an  expensive  and 
intricate  question  as  to  the  value  in  each 
particular  case,  and  its  abandonment  would,  in 
the  end,  as  it  seems  to  me,  prove  highly  detri- 
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mmtal  to  the  interests  of  the  underwriters.  .  .  . 
It  is  manifestly  important  that  the  owner  should 
be  able  to  insei-t  a  fair  sum  as  the  Talue  of 
the  yessel,  treating  her  as  sound,  though  she  may 
at  the  time  hare  sustained  damage  even  to  the 
extent  of  what  may  ultimately  turn  out  to  be 
a  total  loss,  that  being,  in  fact,  one  of  the  perils 
insured  against."  Then  he  refers  to  the  case 
vt  Barher  t.  Jan»on  (17  L.  T.  Rep.  N.  S.  473 ; 
3  Mar.  Law  Cas.  28 ;  L.  Rep.  3  C.  P.  803) :  "  The 
result  of  the  decisions  in  this  country  as  well  as  in 
the  United  States,  and  I  beliere  in  North 
Germany,  is  that  the  value  mentioned  in  the 
policy  is  a  conventional  sum  not  representing 
the  real  value  of  the  vessel,  but  the  sum  to 
be  paid  by  the  underwriters  in  the  event  of  a 
loss.  Then  he  says :  "  No  authority  has  been 
cited  for  limiting  the  value  to  that  extent.  In 
the  absence  of  fraud  or  wagering,  it  seems  to 
me  that  the  value  is  to  be  taken  to  be  the 
conventional  sum  to  be  paid  in  the  event  of  a 
loss,  whatever  the  actual  value  of  the  vessel  might 
be  at  the  time."  And  Montague  Smith,  J. 
says:  "If  the  repairs  had  been  completed 
before  the  second  policy  attached  the  vessel  would 
have  been  of  the  value  mentioned  in  that  policy ; 
but  that  is  a  fact  with  which  the  underwriters  on 
that  policy  are  not  concerned,  because  value  is  a 
matter  which  the  parties  have  liquidated  and 
ascertained  at  the  time  of  entering  into  the 
contract,  and  which  neither  can  open.  It  cannot 
depend  on  the  actual  value  at  the  time  of  the  loss, 
or  at  the  time  the  risk  attaches."  Then  the  case 
of  Barker  v.  Janson  (ubi  sup.),  which  he  refers 
to,  is  still  more  striking;  There  the  ship  was 
insured  on  a  value  policy  on  time — ^in  the  last 
case  I  mentioned  it  was  on  a  voyage  policy 
homeward— and  its  value  stated  in  the  policy 
was  8000J  at  the  time  the  policy  was  made ;  but, 
-unknown  to  the  parties,  the  ship  had  been 
injured  by  a  storm,  so  that  the  expense  of  the 
repairs  would  have  exceeded  its  value  when 
repaired ;  so  the  ship  was  worth  nothing,  though 
valued  at  80002.  at  the  time.  During  the  con- 
tinuance of  the  risk  the  ship  was  totally  lost.  It 
was  held  that  the  policy  attached,  notwithstand- 
ing the  previous  injury  to  the  ship,  and,  there 
bemg  no  fraud,  the  value  of  the  ship  stated  in  it 
was  still  binding.  Willes,  J.  in  that  case  says : 
"  No  authority  has  been  cited  for  it,  and  I  never 
heard  of  underwriters  claiming  such  a  deduction, 
nor  can  I  see  that  it  would  be  equitable,  because 
it  would  be  contrary  to  the  contract.  It  is  said 
that  there  was  a  mistake  as  to  the  state  of  the 
ship ;  bnt  a  mistake  to  entitle  the  parties  to 
reopen  a  contract  of  valuation  must  he  such  as 
would  entitle  the  parties  to  proceed  in  equity  for 
relief.  It  must  have  been  a  mistake  of  both  ptuiies 
in  respect  of  something  which  was  material  to  the 
contract."  And  in  conclusion  he  says  :  "  In  fine,  as 
pointed  out  by  Patteson,  J.,  in  Irving  v.  Manning 
(1  H.  L.  Oas.  287),  so  long  as  underwriters  are 
willing  to  adhere  to  the  system  of  valued  policies, 
'they  must,  where  there  naa  been  no  fraud,  pay 
the  stipulated  amount.  Those  cases  seem  to  me 
to  be  authorities  for  the  proposition  tliat,  though 
the  assured  may  value  that  which  he  intended 
should  be  at  risk  upon  the  basis  of  a  value  which 
ultimately  turns  out  to  be  erroneous  because  of 
facts  of  which  he  had  no  knowledge  when  he  took 
out  the  policy,  yet  still,  if  the  policy  attaches,  the 
amount  which  he  has  valued  as  that  which  is  to  I 


be  at  risk  is  to  be  taken  as  conclusive  and  bind- 
ing, although  the  amount  which  actually  is  at 
risk  turns  out  to  be  very  much  less  than  was 
actually  intended  at  the  time  of  making  the 
policy.  Therefore,  I  hold  that  the  plaintiffs  are 
right  in  saying  the  policy  covered  the  freight  at 
risk  on  the  voyage  in  question,  and  that  the 
valuation  is  binding  with  regard  to  what  actnaUy 
came  at  risk  under  the  policy,  and  that  amount  is 
5500Z.  The  subordinate  question  in  the  case  is, 
what  amount  the  plaintiffs  are  entitled  to  recover. 
A  sum  of  932!.  odd  shillings  was  paid  for  frei^t 
before  the  ship  sailed.  It  was  paid,  according  to 
the  admission  of  the  parties,  on  the  shipment  of 
the  goods  to  which  the  policy  related,  and  there- 
fore that  9322.  never  came  at  risk.  The  result  is. 
that  932Z.  out  of  the  sum  of  32501.  7a.  was  not  at 
risk,  and  therefore  the  valuation  of  550O2.  most 
be  reduced  in  proportion  to  the  rule-of -three  sam 
arrived  at  by  the  relationship  of  9322.  to  S250I.  as 
stated  in  the  case  of  WiUianu  v.  The  North  China 
Inturanee  Company  (35  L.  T.  Rep.  N.  S.  884; 
3  Asp.  Mar.  Law  Cas.  342 ;  1  C.  P.  Div.  757)  and 
other  cases  that  were  cited.  That  would  leave 
the  sum  of  38892.  as  being  the  value  of  what  was 
at  risk,  taking  the  valuation  in  the  policy,  during 
this  voyage,  and  as  32502.  have  already  been  paid 
by  other  underwriters,  that  reduces  the  amoimi 
which  is  recoverable  from  the  pi-esent  defendants 
to  the  sum  of  6392.,  and  that  figure,  if  my  view  of 
this  case  is  correct,  is  to  be  the  amount  which  the 
parties  are  agreed  that  t^e  judgment  must  be 
for. 

Judgment  for  6432.  7s.  6d.,  pltu  a  sum  of 
42.  3«.  6<2.  for  the  return  of  a  proportionate  part 
of  the  premium. 

Solicitora  for  the  plaintiffs,  BottereU  and  Boehe. 

Solicitors  for  the  defendants,  Waltons,  Johnson, 
Bubb,  and  Whatton. 


Jail.  23,  24,  and  Feb.  5. 

Before  the  Pbesident  (Sir  Francis  J  eune.) 

The  Afbicano.  (a) 

Neeesgaries — Priority — Practice. 

Where  a  vessel  hat  been  sold  and  the  proceeds 
brought  into  court,  and  the  judgment  is,  in  Ou 
usual  form,  expressed  to  be  without  prejudice  to 
other  claims  against  the  vessel,  and  reserving  aU 
questions  of  priority  of  such  claims,  the  praciiee 
of  the  court  now  is  to  order  a  pro  rata  distribu- 
tion am,ong  the  claimants  for  necessaries,  as  the 
court  holds  the  property  not  only  for  the  first 
plaintiff,  but  at  least  for  aU  creditors  of  the  same 
class  who  assert  their  claims  before  an  urtoon' 
ditional  decree  is  pronounced. 

Semble :  So  long  as  the  funds  remain  in  the  hands 
of  the  court,  an  unconditional  decree  can  be 
modified  so  as  to  let  in  others  who,  without 
laches,  put  forward  claims  of  a  like  character. 

Quffire :  Whether  if  a  judgment  has  been  obtained 
in  the  County  Court,  and  the  action  is  afterwards 
transferred  to  the  High  Court,  such  a  judgment 
would  give  priority,  or  whether  the  plaintiff  in- 
the  County  Court  action  should  only  be  admitted 
to  share  in  the  proceeds  in  the  High  Court  on 
terms  of  equality  with  the  suitors  in  that  court. 

Objection  to  Registrar's  report,  adjourned  into 

court. 

(a)  Beported  by  Basil  Cbumt,  Etq.,  Bwriatar-kt-Ltir. 
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The  plaintiSB,  Messrs.  Fry  and  Co.,  'who  are 
coal  merchants  at  Cardiff,  during  1892  and  1893 
supplied  necessaries  in  the  shape  of  coal  to  the 
steamship  Africano,  which  is  a  Portnguese  vessel 
belonging  to  Lisbon.  Messrs.  Fry  and  Co.  bronght 
«n  action  in  rem  against  the  Africano,  and 
on  the  30th  Oct.  1893  the  action  came  before 
Jenne,  J.,  and  a  decree  was  made  pronouncing  the 
Bnm  of  854Z.  12*.  7d.  to  be  due  to  the  plaintiffs, 
together  with  interest  from  the  date  of  decree  and 
eoots.  The  decree  was  expressed  to  be  without 
prejndice  to  other  claims  against  the  vessel,  and  re- 
served ail  questions  as  to  priorities  of  such  claims. 
In  addition  to  this  action  there  was  one  by  the 
crew  for  wages,  and  others  for  alleged  na%s?aries. 

The  ship  was  arrested  in  the  action  by  Messrs. 
Fry  and  Co.,  and  warrants  were  issued  in  two 
actions  in  the  County  Court.  The  ship  remained 
tmder  arrest,  but  could  not  be  sold,  as  the  time 
allowed  in  a  default  action  had  not  elapsed. 
Ueanwhile  the  plaintiffs  in  the  wages  action  got  an 
admission  of  Uability,  and  assessment  of  their 
claim.  Thw  then  applied  to  the  vacation  judge 
(Kennedy,  J.)  and  got  an  order  for  the  sale  of  the 
Africano. 

The  plaintiffs  in  the  wages  action  then  moved  to 
have  the  question  of  the  priorities  of  the  several 
claims  settled  by  the  Liverpool  District  Registrar, 
and  the  President  directed  the  transfer  of  the 
actions  pending  in  the  Liverpool  Registry  to  the 
Principal  Registry.  The  matter  accordingly  came 
before  the  registrar,  who  decided  that  all  the 
claimants  for  necessaries  were  entitled  to  share 
prorata. 

Messrs.  Fry  and  Co.  filed  a  notice  of  objection 
to  the  registrar's  report,  and  a  summons  was 
taken  out  asking  for  the  judge's  directions  (1) 
with  regard  to  the  payment  of  the  amounts  due 
to  the  crew  of  the  Africano ;  (2)  as  to  the  method 
in  which  the  question  of  tiie  priorities  was  to 
be  determined  by  the  court.  By  consent  of  the 
parties  the  summons  was  adjourned  into  court, 
and  was  heard  on  an  admitted  statement  of  facts. 

Sir  Walter  PhiUimore  and  Laing  for  the  plain- 
tifla — There  is  no  principle  in  law  or  equity 
justifying  a  pro  rata  distribution.  Up  to  the 
time  of  The  Heinrich  Bjom  (49  L.  T.  Rep.  N.  S. 
405;  5  Asp.  Mar.  Law  Cas.  391;  11  App.  Cas. 
279)  it  was  always  thought  that  there  was  a 
maritime  lien  on  these  necessaries  : 

The  Saracen,  2  Wm.  Bob.  457 ;  6  Moo.  P.  C.  56  ; 

Th«  Clara,  Swabey,  1. 

The  Beademona  (Swabey,  158)  is  the  only  case 
where  pro  raid  distribution  was  ordered.  [The 
Peksidknt. — That  case  does  not  seem  to  fit  in 
with  The  Saracen,  which  decided  that  there  was 
no  power  to  order  pro  rata  distribution  in  any 
case.1  On  the  question  of  lien,  see  Maclachlaja 
on  Shipping,  vol.  2,  p.  51.  The  plaintiffs  are 
entitled  to  priorities  above  all  others  of  equal  rate 
by  being  vigilant  and  first  in  point  of  time  : 

The  William  F.  Bafford,  1  Lush.  69 ; 

The  Cella,  59  L.  T.  Rep.  N.  S.  125 ;  6  Asp.  Mat. 
Law  Caa.  293  ;  13  F.  Div.  82. 

[The  PsEaiDENT. — It  comes  to  this,  that  it  must 
oe  either  writ  or  judgment  if  there  be  a  priority.] 
Where  all  the  suits  are  in  the  same  court  priority 
of  judgment  means  priority  of  diligence,  but  that 
disappears  when  you  have  different  courts  for 
different  procedure.  Then  it  is  either  priority  of 
writ  or  port  poMU. 


Piekford,  Q.C.  and  Baieson,  for  the  master  and 
crew  of  the  Africano  and  other  necessaries 
claimants,  in  support  of  the  registrar's  report. — 
The  principle  underlying  all  the  cases  is  that  of 
diligence  or  remissness,  and  not  of  attachment  or 
lien.  In  The  Saracen,  at  p.  507,  Dr.  Lushington 
states  how  the  law  stood  originally.  He  says : 
"  Where  the  owners  were  responsible  for  damage 
done  by  collision,  they  were  bound  to  pay  t£e 
whole  amount,  whatever  might  be  the  value 
of  the  ship  which  did  the  damage  or  the 
amount  of  damage  received  .  .  .  Everyone 
had  his  remedy,  except  where  the  defendant  was 
bankrupt,  or  insolvent,  or  abroad.  The  oidy  pre- 
f erence  in  all  these  cases  was  the  preference  of 
prior  peiens — he  who  first  obtained  judgment. 
Why  should  he  who  was  so  vigilant,  and  availed 
himself  of  the  remedy  the  law  gave  him,  be  oom«' 
pelled  to  surrender  the  benefit  of  his  diligence  to 
another  who  was  less  active  ?  Where  all  were 
equally  active,  or  so  as  to  bring  their  suits  before 
decree,  it  is  possible  that  this  court  might  so  have 
regulated  its  proceedings  as  to  distribute  the  fund 
rateably  to  all  having  similar  claims,  but  not  after 
decree,  which  in  itself  confers  a  preferable  title." 
[Jettnb,  J.  referred  to  The  Bold  Buccleuch,  7  Moo. 
P.  C.  267,  and  The  Saraeen,  on  app.  6  Moo.  P.  C. 
56.]  In  the  Irish  case  of  The  Qusen,  No.  2  (3 
Mar.  Law  Cas.  189)  they  ranked  in  priority  of 
judgments : 

The  MarUand,  8  Adm.  &  Eod.  343. 
The  Turlidni  (32  L.  T.  Rep.  N.  S.  841 ;  2  A^. 
Mar.  Law  Cas.  603)  shows  what  the  practice  m 
the  registry  was  considered  to  be.  [Jbunb,  J. — 
All  this  points  rather  to  priority  of  judgments.] 
The  court  has  to  consider  whether  there  has  been 
diligence  or  remissness  after  reviewing  all  the 
circumstances.  Tlie  Cella  {ubi  sup.)  decides  that, 
as  soon  as  judgment  has  been  pronounced,  it 
relates  back  to  the  date  of  the  writ,  and  the 
creditor  is  a  secured  creditor. 

Holman,  for  other  necessaries  claimants,  also 
appeared  in  support  of  the  registrar's  report. 

The  Pbksident. — In  this  case  the  one  point 
actually  raised  for  decision  is  perhaps  a  novd  but 
certainly  a  narrow  one.  It  is  whether,  where  a 
vessel  has  been  sold  and  the  proceeds  bi-ought 
into  court,  claims  for  necessaries,  in  respect  of 
which  actions  have  been  brought,  take  priority 
inter  se  in  the  order  of  the  institution  of  the 
actions.  The  question  arises  on  a  report  from 
Mr.  Registrar  Smith  with  regard  to  the  distri- 
bution of  the  proceeds  of  the  ship  Africano, 
which  was  sold  by  order  of  Kennedy,  J.  on  the 
4th  Oct.  1893,  and  the  proceeds,  amounting  to 
12152,  68.  5d.  net,  brought  into  this  court.  An 
action  for  necessaiies  had  been  instituted  against 
the  vessel  in  the  High  Court  on  the  10th  Aug. 
1893,  another  such  action  in  the  Liverpool  Dis- 
trict Registry  on  the  17th  Aug.,  and  three  such 
actions  in  the  Liverpool  County  Court  on  the  11th 
Aug.,  12th  Aug.,  and  15th  Sept.  respectively.  On 
the  13th  Nov.  1893  all  these  proceedings  were 
transferred  by  order  to  the  High  Court.  It  was 
contended  by  one  set  of  claimants  before  the 
registrar  that  priority  of  distribution  followed 
priority  of  writ;  by  the  other  that  it  followed 
priority  of  judgment.  The  Registrar,  in  an  ex- 
cellent report,  decided  that  neither  contention 
was  correct,  and  that  the  fund  should  be  dis- 
tributed as  between  tiieee  daimantasro  rata.         , 
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The  onlv  appeal  brought  before  me  is  by  those 
who,  hetore  the  registrar,  contended  in  favour 
of  priority  of  writ,  and  for  whom  Sir  Walter 
Fhillimore  appeared.  His  view,  as  I  tmderstand 
it,  was  based  mainly  on  one  argument  of  principle 
and  one  authority.  He  said  that  b^ore  the 
judgment  in  The  JSeinrich  Bjom  {ubi  8up.)  it  was 
supposed  that  a  claim  for  necessaries  conferred  a 
maritime  lien,  but  that  now  the  law  is  that  the 
only  lien  for  necessaries  arises  on  the  institution 
of  the  action,  that  a  security  is  obtained  in  such 
institution,  and  that,  accordingly,  securities  so 
created  rank,  like  mor^ages,  in  the  order  of  their 
dates.  The  case  of  The  Cella  (ubi  sup.),  he  con- 
tended, was  decided  according  to  this  principle. 
But  I  cannot  agree  with  this  argument.  There 
seems  to  me  to  be  an  obvious  link  wanting.  If 
priority  in  distribution  follows  the  attachment  of 
Uen  or  security,  and  if  a  sounder  view  of  the  law 
has  transferred  that  attachment  from  the  date  of 
supply  of  necessaries  to  the  data  of  action  brought 
in  respect  of  it,  we  should  expect  to  find  it  held 
in  the  less  enlightened  period  oefore  The  Heinrieh 
Bjom  that  funds  in  court  should  be  distributed 
among  material  men  according  to  the  priority  of 
their  acts  of  service.  But  such  was  not  the  view 
of  the  judges  from  some  of  whose  decisions  a 
belief  is  said  to  have  arisen  that  the  statute 
3  &  4  Viet.  c.  65,  s.  6,  conferred  a  maritime  lien  on 
claims  for  necessaries.  In  The  Desdemona  (ubi 
tup.),  decided  in  1856  (Swabey,  168),  Dr.  Luahing- 
ton  said  in  a  suit  for  necessaries  that  the  court 
would  give  priority  to  any  party  first  obtaining  a 
judgment.  In  The  WiUiam  F.  Safford  (uhi  sup.), 
(1  Lush.  69),  decided  in  1860,  Dr.  Lushington 
said:  "The  court  encourages  suitors  in  actively 
enforcing  their  remedy,  and  gives  preference  to  a 
partj  who  is  first  in  possession  of  a  decree  of  the 
court."  It  is  not,  perhaps,  easy  to  understand 
why  Dr.  Lushington  limited,  as  he  appears  to 
have  done  in  that  case,  the  advantages  of  priority 
to  the  earliest  decree';  but  it  is  clear  that  ne  con- 
templated a  decree  as  alone  capable  of  conferring 
priority.  The  same  view  was  taken  in  an  Iriw 
case,  decided  in  1869  ( The  Queen,  ubi  sup.).  Nor  in 
the  instances  of  claims  arising  from  collision  was 
preference  ever  given  to  the  claimant  who  first 
became  a  suitor.  It  is  probable  that  before  the 
case  of  The  Bold  Buceleuch  in  1847  {ubi  sup.),  the 
view  accepted  in  this  court  was  that  the  lien  came 
into  existence  only  with  the  suit.  If  so,  the 
authorities  which  show  that  in  cases  of  collision  a 
decree,  and  not  the  issue  of  the  writ,  gave  priority, 
are  also  authorities  against  Sir  Walter  Phillimore's 
argument:  see  The  Saracen  {vbi  sup.),  and  The 
Clara  [ubi  sup.).  It  appears  to  me  that  the  case  of 
The  Cella  {ubi  sup.)  has  no  real  bearing  on  Uiis 
point.  The  question  there  was,  whether  when  a 
ship  had  been  arrested  in  an  action  fornecessaries, 
and  the  company  to  whom  she  belonged  was  subse- 
quentlywound-up,  the  official  liquidator  had  a  claim 
on  the  sum  representing  the  value  of  the  ship  in  the 
hands  of  the  court  as  against  the  plaintiff.  It  is 
true  that  it  was  held  in  that  case  by  the  President 
that  the  plaintiff  had  a  security  arising  at  the 
commencement  of  the  action  in  rem.  But  it  is 
quite  a  different  thing  to  sapr  that  such  a  security 
takes  priority  over  securities  of  the  same  kind 
arising  subsequently  in  a  similar  manner.  The 
rationale  of  the  decision  in  that  case  appears  to 
me  to  be  explained  by  Fry,  L.J.,  in  approving  in 
this  case,  as   he  had  previoody  done  in    The 


Heinrieh  Bjom  (ubi  sup.),  the  dietiun  of  Dr. 
Lushington  in  The  Volanie  (1  W.  Rob.  383):  "An 
arrest  offers  the  greatest  security  for  obtaining 
substantial  justice,  as  furnishing  a  security  for 
prompt  and  immediate  payment,"  and  adiUng, 
"  The  arrest  enables  the  court  to  keep  the  proper^ 
as  security  to  answer  the  judgment."  l^s  does 
not  at  all  imply  that  the  court  only  holds  the  pro- 
perty for  the  plaintiff,  or  for  that  plaintiff  in 
priority  to  others  of  the  same  class.  The  troe 
view  is,  I  think,  that  the  court  holds  the  property 
not  only  for  the  first  plaintiff,  but  also  for  at  lease 
all  creditors  of  the  same  class  who  assert  their 
claims  before  an  unconditional  decree  is  pro- 
noxmced.  The  language  of  Dr.  Lushington  in  Ihe 
Clara,  indicating  that  the  court  would  have  power 
to  delay  pronouncing  a  decree  in  the  first  till  it 
covild  eJso  be  pronounced  in  a  subsequent  action, 
"so  that  both  parties  might  share  proportionately," 
is  an  authority  for  this  proposition.  It  is  not 
necessary  in  this  case  to  decide  whether  priority 
in  distribution  follows  priority  in  judgment.  I 
think  it  is  clear  that  in  the  cases  to  which  I  have 
ah-eady  referred,  and  especially  in  the  decision  of 
the  Frivy  Council  in  the  case  of  The  Saracen,  it 
was  held  that  a  creditor  who  had  obtained  a  final 
decree  held  its  fruits  against  another  creditor  of 
the  same  class  who  commenced  his  action  subse- 
quent to  such  decree.  The  learned  registrar 
suggests,  no  doubt  on  the  authority  of  the  langoaee 
employed  by  Sir  Robert  Fhillimore  in  The  Mart- 
land  {ubi  sup.),  that  all  that  this  means  is  that  » 
plaintiff  who  is  guilty  of  laches  loses  his  right  of 
equality.  I  am  not  sure,  however,  that  this 
sufficiently  explains  the  case  in  question  or  the 
practice  formerly  recognised.  But  what  I  think 
IS  to  be  observed  in  all  these  cases  is,  that  die 
decree  was  apparently  an  unconditional  decree.  I 
have  looked  at  the  original  decree  pronounced  in 
the  case  of  The  Saracen,  on  6th  May  1815,  in  favour 
of  the  claimants  then  before  the  court,  and  find  it 
was  an  unconditional  decree.  The  decree  of 
2nd  Feb.  1860,  in  The  WiUiam  F.  Safford,  wasalw 
unconditional.  At  the  present  time  the  decree  in 
this  court  in  an  action  for  necessaries  is  dther 
conditional  in  any  case,  or  certainly  if  there  is  any 
reason  to  suppose  there  may  be  other  claims 
of  equal  rank  ;  and  even  if  the  decree  were  in  any 
instance  made  in  unconditional  terms  I  am  inclined 
to  think  that,  so  long  as  the  funds  remained  in  the 
hands  of  the  court,  it  could  and  should  be  modified 
BO  as  to  let  in  other  persons  who,  without  laches, 
put  forward  claims  of  a  like  character.  In  this 
instance  the  judgment  given  on  the  30th  Oct.  in  this 
court,  following  the  usual  fonn,  was  expressly 
"  without  prejudice  to  other  claims  against  the 
said  vessel,  and  reserving  all  questions  of  priority 
of  such  claims ;  "  and,  no  doubt,  by  reason  of  Bnch 
judgments  being  usually,  if  not  always,  in  mmiUr 
terms,  there  exists,  as  there  did  not  at  the  date  of 
The  Saracen,  a  practice  of  proportionate  dirision. 
As  far,  therefore,  as  the  High  Court  is  concerned, 
this  question  of  priority  of  judgmente  has  ceased 
to  be  a  practical  one.  There  may,  however, 
remain  a  question  whether,  when,  as  in  the  present 
case,  a  judgment  has  been  obtained  in  a  Connty 
Court,  and  the  action  is  subsequently  transferred 
to  this  court,  such  a  judgment  gives  any  priority- 
It  is  not  now  necessary  to  adjudicate  upon  that 
question,  but  should  it  arise  for  decision  it  wonld 
be  worth  while  to  consider  whether  the  plaintiff 
in  the  County  Court  action  could  be  admitted  to 
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share  in  the  proceeds  in  the  Hi^h  Court  except  on 
terms  of  equality  with  the  smtors  in  that  com-t. 
The  report  of  the  registrar  will  therefore  be  con- 
firmed. 

Solidtors:  for  the  plaintiffs,  Botterell  and  Roche, 
for  Vaughan  and  Hornby,  Cardiff ;  for  the  master 
and  crew  of  the  Afrieano  and  others,  Bateson, 
Warr.  and  Bateson;  for  other  necessary  men, 
Doiming,  Holman,  and  Co. ;  Pritchard  and  Song  ; 
Mandet  and  Thmnieliffe ;  for  the  defendants, 
owners  of  the  Afrieano,  Sampson,  Williamson, 
and  lugliM. 


Tuesday,  Feb.  6. 
(Before  Babnes,  J.) 
The  Pbimula.  (a) 
Charter-party — Clause  as  to  advance  of  freight — 

Construction  of — Liability  of  shipowner. 
Where  a  elaitse  in  a  charter-party  provides  for 
"cash  for  steamer's  ordinary  disbursements  at  port 
or  ports  of  loading  .  .  .  to  be  advanced  .  .  . 
on  account  of  freight  [captain's  receipts  to  be 
eowlusive  evidence  of  the  amount  of  such 
advances,  and  of  their  having  been  jyroperly 
made),  and  balance  of  freight  on  right  and  true 
'delivery  of  the  cargo  in  cash  " ;  the  fair  meaning 
it,  that  the  shipowners  are  to  be  in  a  position  to 
ask  through  their  m^isterfor  suffi/sient  to  pay  the 
disbursements  if  they  require  it,  but  not  other- 
wise. 
Motion  for  judgment. 

This  was  an  action  to  recover  the  sum  of 
48J.  I8«.  &d.,  balance  of  freight  for  the  conveyance 
of  the  defendants'  goods  in  the  plaintiffs'  steam- 
ship Primula.  The  plaintiffs  were  Messrs.  John 
Blamer  and  Co.,  and  the  defendants  were  Messrs. 
J.  A.  Pinzi  and  Co. 

The  Primula  was  on  two  occasions  chartered 
for  a  voyage  from  certain  ports  between  Tarragona 
and  Gibraltar  to  Liverpool.  These  charters  pro- 
vided {inter  alia)  for  the  payment  of  certain  lump 
ram  freights  for  the  chartered  voyages,  and  the 
claose  numbered  6  in  each  of  the  charters  provided 
as  follows : 

Cash  for  steamer's  ordinary  disbursements  at  port  or 
porta  of  loading,  not  exceeding  1501.  in  all,  to  be 
adranced  at  exchange  of  50d.  to  the  dollar  on  acconnt 
of  freight,  subject  to  3  per  cent,  to  oover  cost  of  insur- 
Mce,  4c.  (captain's  receipts  to  be  conelnsive  evidence  of 
the  amount  of  such  advances,  and  of  their  having  been 
pniperl;  made],  and  the  balance  of  freight  on  right  and 
tone  delivery  of  cargo  in  cash. 

On  the  first  voyage  the  captain  of  the  steamer, 
havine  part  of  his  outward  freight  in  hand, 
expended  it  in  partly  disbursing  his  vessel,  and 
tl>e  defendants  advanced  cash  for  the  balance, 
amoonting,  at  the  stipulated  rate  of  exchange,  to 
9(>l.  16«.  (id.,  and  this  sum  was  indorsed  on  the 
bills  of  lading.  The  defendants  charged  the 
rtipnlated  3  per  cent,  on  the  amount — viz., 
21. 14».  bd.  The  defendants  deducted  these  'two 
roing  from  the  balance  of  freight  due  to  the 
plaintiffs  on  the  delivery  of  the  cargo  on  the 
^oyage.  and  also  the  sum  of  lU.  10«.  lid.,  which 
last-named  sum  represents  the  profit  which  the 
defendants  would  have  made  by  the  difference  of 
exchange  on  591.  3s.  6d.,  the  sum  required  to  make 
ap  the  advance  of  150i. 

(«)RiT><>rte<t  hy  Baku  Cnrirp,  P.iq..  Baniater-at-Lav. 
Vol.  Ux.,  N.  8.,  1797. 


On  the  second  voyage  the  captain  of  the 
steamer  had  a  su£Scient  balance  of  his  outward 
freight  to  fully  disburse  the  vessel  at  her  loading 
ports,  and  therefore  did  not  ask  for  or  obtain  any 
advance  of  freight  under  the  chartered  clause 
above  set  out. 

The  defendants  deducted  from  the  plaintiffs' 
freight  on  the  delivei-y  of  the  cargo  the  sum  of 
342.  7s.  6c2.,  being  the  profit  which  they  would  have 
made  by  the  diffei-ence  in  exchange  on  the  sum  of 
1502.  if  they  had  advanced  that  sum  on  account  of 
freight  at  the  loading  ports. 

Neither  the  plaintiffs  nor  the  master  of  the 
Primula  obtained  any  loan  or  advance  from  any 
persons  other  than  the  defendants  on  account  of 
the  ship's  disbursements  upon  either  of  the 
voyages  in  question.  The  defendants  were  ready 
and  willing  to  have  advanced  the  full  sum  of  150l 
on  each  of  the  voyages  if  the  master  had  requested 
them  to  do  so,  and  the  ship's  ordinary  disburse- 
ments  on  each  voyage  actually  exceeded  such 
amount. 

It  was  agreed  that,  if  the  defendant's  were 
entitled  under  the  circumstances  above  stated  to 
the  said  deductions,  then  judgment  should  be 
entered  for  the  defendants  without  the  neces- 
sity for  theii'  formally  pleading  a  set-off  or 
counter-claim.  If  they  were  not  so  entitled,  then 
judgment  should  bia  for  the  plaintiffs  for 
48/.  18«.  5d. 

J.  Stroushan,  for  the  plaintiffs,  refeired  to 
Dahl  V.  Nelson,  44  L.  T.  Bep.  N.  S.  381 ;  4  Asp. 

Mar.  Law  Cas.  392  ;  6  App.  Caa.  38 ; 
Cro»»  V.  Pagliano,  23  L.  T.  Hep.  N.  S.  420 ;  8  Mar. 
Law  Cas.  492;  L.  Bep.  6  Ex.  9. 

Boyd,  for  the  defendants,  referred  to 
De  SUvale  v.  Kendall,  4  M.  &  S.  37 ; 
Smith  V.  Pyman,  64  L.  T.  Bep.  N.  S.  436  j  7  Asp- 
Mar.  Law  Cas.  7;  (1891>i  Q.B.  742. 

The  arguments  of  counsel  fully  appear  in  the 
judgment. 

Barnes,  J. — In  this  case  the  parties  have 
agreed  upon  the  facts.  The  claim  is  for  the  sum 
of  48i  188.  bd..  balance  of  freight  for  the  convey- 
ance of  tile  defendants'  goods  in  the  steamship 
Primula.  There  is  no  question  as  to  the  plaintiffs' 
right  to  recover  this  small  balance  of  freight 
if  there  were  not  an  answer  to  it  suggested  on  the 

Eart  of  the  defendants,  which  has  oeen  argued 
efore  me  as  being  a  right  on  the  part  of  the^ 
defendants  to  rely  on  a  counter-claim  against  the 
plaintiffs  for  damages  sustained  by  the  defendants, 
amounting  to  the  same  sum  as  is  claimed  by  the 
plaintiffs.  [The  learned  Judge  then  dealt  with  the 
facts,  and  continued:]  The  question,  as  argued 
before  me,  has  really  been  wnether  or  not  the 
defendants  are  entitled  to  recover  the  amount, 
and  therefore,  by  agreement  between  the  parties, 
to  deduct  it  from  the  freight.  That  depends 
upon  the  meaning  of  this  clause.  On  the 
plaintiffB'  side  it  is  contended  that  that  clause 
is  introduced  for  the  benefit  of  the  shipowner, 
in  order  to  provide  his  master  with  the  means  of 
liquidating  the  disbursements  at  ports  of  loading 
up  to  the  limit  of  1502;  that  the  master  is  at 
liberty  to  use  that  credit,  if  I  may  term  it  so ; 
and  that,  if  he  uses  it,  the  moneys  advanced 
under  it  are  to  be  treated  as  part  of  the  freight, 
and  if  he  does  not  choose  to  use  it,  and  does  not 
require  to  use  it  because  he  has  money  in  hand, 
he  is  not  obliged  to  use  it.    On  the  other  hand. 
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the  defendants  say  that  the  clause  makes  it 
obligatory  on  the  master,  after  he  has  paid  the 
various  disbursements  of  the  ship  at  the  port  or 
ports  of  loading  which  are  necessary  ^r  her 
voyage,  to  come  to  the  charterers  and  ask  for  the 
amount,  and  that  if  he  fails  to  do  so  the  ship- 
owner is  liable  for  the  breach  of  contract,  and 
for  the  damages  which  flow  from  that  breach, 
and  for  the  loss  of  profit  which  the  charterers 
could  make  if  they  had  made  the  advance.  So  the 
question  really  comes  to  this,  whether  the  master 
is  obliged  to  put  the  clause  in  force  and  ask 
for  the  money,  or  whether  he  is  only  to  use  it  if 
he  finds  it  necessary  to  do  so.  It  is  said  by 
Mr.  Boyd  for  the  defendants  that  the  charterers 
would  be  liable  for  the  amount  of  disbursements 
in  this  sense,  that,  if  the  disbursements  are  made, 
the  master  would  have  to  come  and  ask  for  them, 
•and  they  would  then  be  bound  to  advance  them 
under  the  clause,  and  they  would  then  have  an 
insurable  interest  in  the  amount  they  had 
advanced ;  and  even  if  he  had  failed  to  do  so, 
still  they  would  be  liable  to  make  the  advance, 
and  have  the  advance  at  risk.  I  cannot,  I 
confess,  follow  that  argument,  because  it  seems 
to  me  that,  until  the  master  states  what  the 
amount  of  the  disbursement  is,  and  asks  the 
charterers  to  make  the  advance,  they  would  not 
be  under  the  obligation  to  pay  him  the  amoiuit 
of  the  disbursements  and  advance  it  to  him, 
and  that  their  liability  to  make  the  advance 
would  only  arise  when  he  states  show  much  he 
wants.  But  I  do  not  think  that  quite  disposes  of 
the  arguments  for  the  defendants.  Even  if  that 
were  so.  and  the  freight  were  not  at  their  risk 
till  they  had  advanced  it,  or  were  liable  to  advance 
it,  still  they  may,  from  the  defendants'  view 
of  the  clause,  be  entitled  to  say,  "  You  are  bound 
to  come  and  ask  for  an  advance,  and  therefore 
we  have  lost  the  profit  we  should  have  made  if 
you  had  done  so."  That  drives  one  to  consider 
reaUy  what  was  the  object  of  the  introduction  of 
this  clause,  and  what  is  a  reasonable  meaning  to 
give  to  it  as  a  matter  of  business  between  these 
parties.  Now,  I  have  no  doubt  whatever  that  the 
object  of  this  clause  was  to  enable  the  shipowner 
to  send  his  ship  to  the  port  or  ports  of  loading 
with  a  provision  that  when  she  got  there  the 
charterers  should  be  bound  to  pay  the  master  if 
he  wanted  it,  as  part  of  the  freight,  sufficient 
money  to  disburse  the  ship  so  as  to  enable  her  to 
perfoiTO  her  voyage — that  is  to  say,  to  anticipate 
part  payment  of  the  freight,  the  shipowner  being 
desirous  of  baring  the  credit,  so  to  speak,  at  the 
loading  poi"t'  which  his  master  could  use  if  he 
wanted  to.  Looking  to  that  as  the  object  of  the 
clause,  it  is  fairly  clear  that  one  must  read  various 
words  into  it  in  order  to  give  it  clear  expression. 
It  is  clear  that  what  it  means  is,  that  the  charterers 
have  to  make  the  advance  to  the  captain.  Then 
the  question  is,  whether  the  captain  is  bound  to 
use  the  clause,  and  bound  to  ask  for  the  money 
from  the  defendants ;  and  the  conclusion  to 
which  I  have  come,  as  a  matter  of  the  fair 
meaning  of  the  clause,  especially  having  regard 
to  its  origin,  is  that  the  captain  is  at  liberty  to 
take  advantage  of  the  clause  or  not,  as  he  in 
fact  finds  it  necessary.  If,  therefore,  he  has 
money  prorided  for  him  by  the  owners  with 
which  to  pay  the  disbursements  of  the  ship,  it  is 
unnecessary  for  him  to  go  to  the  charterers  and 
ask  for  any  money  as  an  advance,  and  I  cannot 


think  it  was  ever  intended  that  the  owners  of 
a  ship  should  be  responsible  in  damages  if  their 
master  was  put  in  a  position  by  themselves  to 
advance  the  money  for  disbursements,  or  chose  to 
advance  it  out  of  his  own  money,  and  that  they 
should  be  held  liable  for  a  breach  of  contract  for 
not  going  to  the  charterei's,  through  their  master, 
and  asking  for  an  amoimt  for  paying  bills  in  port 
It  involves,  possibly,  the  introduction  of  some 
words  to  make  that  plain,  though  I  am  not  quite 
clear  that  it  really  does  so,  because  it  has  Men 
urged  that  the  ordinary  disbursements  referred  to 
mean  the  ordinary  disbursements  which  the 
master  finds  it  necessary  to  make,  and  for  which 
he  has  to  get  credit  or  funds.  However  that  may 
be,  I  think  the  fair  meaning  of  the  clause  is,  that 
the  shipowners  are  to  be  in  a  position  to  ask 
through  their  master  for  sufficient  to  pay  the  dis- 
bursements at  the  port  if  they  require  it,  but  not 
otherwise,  and  that  being  so,  the  amount  which 
the  plaintiffs  seek  to  recover  is  due  for  freight, 
and  the  defendants  are  not  entitled  to  make 
a  cross-claim  for  the  amount,  and  are  not  entitled 
to  deduct  it  from  the  freight.  Judgment  mnst 
therefore  be  for  the  plaintiffs  for  -^l.  18t.  5d., 
which  is  the  agreed  amount,  with  costs.  j 

Solicitors :  for  the  plaintiffs,  Boiterell  and  Boeke ;     | 
for  the  defendants,  Lowlett  and  Co.  i 


Suliicial  Committee  of  t^ie  ^ribg  Council. 

Nov.  30,  Dec.  I,  1893.  and  Feb.  10,  1894. 
(Present:    The    Right    Hons.    Lords    Watso.\, 

HoBHOTTSE,  MACNAaHTEN,  and  Shand,  and  Sir 

R.  Couch.) 
Fabapano    and    othebs    v.    Happaz    and 

OTHERS,   (a) 
ON    APPEAL    FBOM     THE     SUPBEHE     COTTBT    Or 

CTPBU8.  j 

Law    of    Cyprus — Legitimacy — Legitimation  of 
children,  born  before  marriage — Canon  law—     j 
Mahommedan  late.  I 

The  legitimaey  of  a  Christian  Ottoman  subject  in 
Cyprus  is  to  be  ascertained  by  the  Christian,  and 
not  by  the  Mahommedan  law. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Cyprus,  reversing  the  decision 
of  the  District  Court. 

The  question  was  whether  the  case  of  the 
children,  bom  in  Cyprus  before  marriage,  of  a 
man  who  afterwards  married  their  mother  wm  to  I 
be  governed  as  to  legitimacy,  and  consequently  as 
to  rights  of  inheritance  to  his  property,  by  the 
canon  law,  which  would  consider  them  legitimate, 
both  parties  being  Christians  j  or  by  the  Mahom- 
medan law,  which  would  consider  them  illegitimate 
unless  subsequently  recognised  as  legitimate  by 
the  father,  both  parties  being  Turkish  subjects. 
Both  the  courts  below  held  that  the  case  «m 
governed  by  Mahommedan  law,  but  the  court  of 
first  instance  held  that  there  had  been  a  sufficient 
recognition  by  the  father  to  make  the  childnn 
legitimate  according  to  Turkish  law. 

The  Supreme  Court  reversed  the  decision  on 
this  point. 

(a)  B*ported  br  0.  E.  Maluek,  Esq.,  BarrUtrr-«t-La». 
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/.  D.  Mayne  appeared  for  the  appellants,  the 
widow  and  children. 

The  respondents,  the  next  of  kin,  did  not 
appear,  and  the  appeal  was  conseqnentlj  heard 
u  parte.  At  the  conclusion  of  the  arguments  for 
the  appellants  their  Lordships  took  time  to  con- 
sider their  judgment. 

Feb.  10.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  HoBHOUSE. — The  contest  in  this  case 
relates  to  the  inheritance  of  one  Peppo  Happaz, 
who  died  on  the  4th  June  1889.  The  defendaiits, 
now  appellants,  are  his  widow  and  children,  who 
claim  the  whole  estate.  The  plaintiffs,  now  res- 
pondents, who  have  not  appeared  in  this  appeal, 
Me  collateral  relatives  of  Peppo.  They  admit 
that  the  widow  is  entitled  to  one-third  of  the 
estate,  but  claim  the  other  two-thirds  for  them- 
selves on  the  ground  that  the  children  are 
illegitimate.  That  claim  is  made  under  the  rules 
of  Mahommedan  law.  Peppo  was,  and  his 
relatives  are,  Christians,  and  members  of  the 
Soman  Catholic  Church.  The  District  Court 
dismissed  the  suit.  The  Supreme  Court  on 
appeal  decreed  the  plaintiffs'  claim,  except  that 
they  gave  partial  effect  to  a  gift  made  by  Peppo 
to  his  children  two  days  before  his  death.  In  the 
year  1879  the  widow  Eudoxia,  then  a  single 
woman,  and  with  child  by  Peppo,  went  to  live  in 
his  house,  and  she  lived  with  him  there  till  bis 
death.  While  there  she  gave  birth  to  the  four 
infant  defendants,  the  youngest  of  whom,  Bosa, 
was  bom  on  the  6th  Aug.  1886.  Afterwards  Peppo 
wished  to  marry  Eudoxia,  with  the  double  object 
of  living  in  a  more  orderly  manner,  and  of 
making  his  children  legitimate.  Eudoxia  was  a 
memb^  of  the  Greek  Church',  and  a  dispensation 
was  necessary  for  Peppo  to  many  her.  This  was 
granted  out  of  the  Patriarchate  0£B.ce  in  Lamaca 
on  the  3rd  Jan.  1888 ;  and  on  the  same  day 
Peppo  was  married  to  Eudoxia  by  his  parish 
priest  The  dispensation  takes  notice  of  his 
mtention  to  le^timate  the  issue,  and  the 
marriage  certificate  states  that  a  formal  recogni- 
tion of  them  then  took  place.  When  Peppo  was 
on  his  death-bed,  on  the  26th  May  1889,  he  made 
another  formal  recognition  of  his  children  in  the 
presence  of  witnesses,  and  declared  that  they 
should  be  his  heirs.  Possibly  this  was  done  the 
better  to  satisfy  the  requirements  of  Mahom- 
medan law,  so  that,  whichever  law  was  found  to 
apply  to  his  case,  his  wishes  might  prevail.  At 
ul  events  he  did  what  he  could  to  make  bis 
children  legitimate.  The  first  step  in  the  contest 
is  to  find  out  what  is  the  law  applicable  to  the 
case :  the  Christian  or  the  Mahommedan.  In  the 
la^oage  of  the  Cyprus  Courts  of  Justice  Order 
18^,  sect.  3,  Ottoman  law  means  the  law  which 
was  in  force  in  Cyprus  on  the  13th  July  1878, 
and  an  Ottoman  action  means  one  in  which  the 
defendants  are  Ottoman  subjects.  By  sect.  23 
the  court  in  an  Ottoman  action  is  to  apply 
Ottoman  law  as  from  time  to  time  altered  and 
modified^  by  Cyprus  statute  law.  The  only 
statate  law  bearing  on  this  point  is  that  of  the 
11th  April  1884,  "To  amend  the  law  relating  to 
inheritance  and  succession."  By  sect.  16  of  that 
law  it  is  provided  that  the  property  of  the 
deceased  shall  devolve  on  all  his  legitimate 
children.  That  seems  to  narrow  the  contest 
down  to  the  one  point  of  legitimacy.    If  legiti- 


macy is  proved,  the  right  to  succession  follows. 
By  what  law  then  is  the  legitimacy  of  a  Christian 
Ottoman  subject  in  Cyprus  to  be  ascertained  9 
By  Christian  law,  or  by  Mahommedan  law? 
The  coui'ts  below  have  both  applied  Mahom- 
medan law  to  the  case,  though  they  have  differed 
in  their  views  of  that  law.  Their  Lordships 
will  now  assign  their  reasons  for  thinking 
that  the  Christian  law  applies.  And  they  wiU 
first  consider  how  the  question  would  stand 
independently  of  the  Hatti  Huma'ioun  of  1856. 
When  the  Turks  conquered  Cyprus,  that  island 
had  been  for  nearly  four  centuries  in  the  hands 
of  adherents  of  the  Latin  Church.  The  conquerors 
did  not  enforce  all  Mahommedan  usages  on  their 
Christian  subjects,  but  they  allowed  non-Mussul> 
man  sects  to  be  governed  by  their  own  laws  in 
divers  matters  coimected  with  religion  and 
domestic  life.  Among  such  matters  are  marriage, 
divorce,  alimony,  and  dower.  Now,  if  the  status 
of  husband  and  wife  among  Christians  is  deter- 
mined by  reference  to  Christian  law,  it  is  not 
difficult  to  suppose  that  the  status  of  their  children 
as  regards  legitimacy  may  be  determined  by  the 
same  law.  It  is  a  matter  of  well-known  history 
that  the  Catholic  priesthood  claimed  a  right  to 
treat  the  sacrament  of  marriage  and  its  incidents 
as  matters  appertaining  to  i-eligion  and  as  subject 
to  ecclesiastical  jurisdiction,  and  that  these  cliums 
were  the  subject  of  much  controversy  in  England,, 
where  the  lay  powers  rejected  the  canonical 
doctrine  of  legitimation  by  subsequent  marriage. 
The  Christian  view  of  this  question  in  Cyprus, 
can  hardly  be  doubted,  though  of  course  the 
Turkish  view  might  be  different.  Upon  this- 
point  the  learned  judges  below  say, "  We  feel  that 
it  is  extremely  improbable  that  the.  Ottoman 
Government  should  nave  consented  to  confer  on 
its  Christian  subjects  any  larger  privileges  with 
regard  to  the  legitimising  of  children  than  belong- 
to  its  Moslem  subjects."  Their  Lordships  cannot 
follow    this    remark.      In    the    first   place,  the- 

Privileges  claimed  for  Christians  are  not  larger, 
'hey  happen  to  take  in  the  case  which  the  learned 
judges  are  discussing,  and  hold  that  the  Mabom- 
me&Ji  law  would  exclude,  viz.,  the  case  of  a. 
child  bom  in  xina.  (a)  On  the  other  hand,  the- 
Christian  law  will  not  allow  of  any  legitimation 
except  by  marriage  of  the  parents,  whereas  the 
Mahommedan  law  irives  the  father  much  greater 
hberty  of  action.  It  is  difficult  to  predicate  of 
either  law  that  it  gives  larger  privileges  than  the 
other.  They  are  quite  different.  In  the  second 
place,  if  any  inference  may  be  di-awn  from  the 
policy  of  one  set  of  Mahommedan  conquerors  to 
that  of  another,  the  policy  of  the  conquerors  of 
India  is  at  variance  with  what  the  learned  judges 
think  to  be  probable.  Buring  the  period  of  their 
rule,  as  at  the  present  time,  there  has  been  such 
wide  liberty  for  each  religious  community  to  follow 
its  own  laws  in  private  affairs,  that  it  may  almost 
be  said  that  territorial  law  has  not  existed  there 
except  for  matters  of  supreme  government,  such 
as  the  collection  of  revenue,  the  maintenance  of 
order,  the  administration  of  justice  between 
persons  of  different  sects,  and  so  forth.  Their 
Lordships  have  been  referred  to  a  passage  from 
Hamilton's  Introduction  to  the  Hedaya  in  which 
tliis  policy  is  stated :  "  Many  centuries  have 
elapsed  since  the  Mussulman  conquerors  of  India 


(a)  In  fornication. 


Digitized  by 


Google 


256-Vol.  LXX.,  N.  8.] 


THE   LAW  TIMES. 


[Aprn  21,  Ufl 


Pbit.  Co.] 


Pabapano  and  othebs  «.  Happaz  and  othbbs. 


[Pbit.  Co. 


establiabed  in  it,  together  with  their  religion  and 
general  maxims  ofgovemment,  the  practice  of  their 
courts  of  justice.  From  that  period  the  Mussulman 
Code  has  been  the  standard  of  judicial  determina- 
tion throngbout  those  countries  of  India  which  were 
subjugated  bj  the  Mohammedan  princes,  and 
have  since  remained  under  their  dominion.  In 
one  particular,  indeed,  the  conduct  of  the  con- 
querors materially  differed  from  what  has  been 
generally  considered  in  Europe  (how  unjustly 
will  appear  from  many  passages  in  this  work)  as 
an  invariable  principle  of  all  Mussulman  govern- 
ments ;  namely,  a  rigid  and  undeviating  adhei-ence 
to  their  own  law,  not  only  with  respect  to  them- 
selves, but  also  with  respect  to  all  who  were 
snbject  to  their  dominion.  In  all  spiritual  matters, 
those  who  submitted  were  allowed  to  follow  the 
dictates  of  th^ir  own  faith,  and  were  even  protected 
in  points  of  which,  with  respect  to  a  Mussulman, 
the  law  would  take  no  cognizance.  In  other 
particulars  indeed  of  a  temporal  nature,  they  were 
considered  as  having  bound  themselves  to  pay 
obedience  to  the  ordinances  of  the  law,  and  were 
of  course  constrained  to  submit  to  its  deci-ees. 
Hence  the  Hindoos  enjoyed  under  the  Mussulman 
government  a  complete  indulgence  with  regard  to 
the  rites  and  ceremonies  of  uieir  religion,  as  well 
as  with  respect  to  the  various  privileges  and 
immunities,  personal  and  collateral,  involved  in 
that  singular  compound  of  allegory  and  supersti- 
tion. In  matters  of  property,  on  the  conti-ary, 
and  in  all  other  temporal  concerns  (but  more 
especiallv  in  the  criminal  jurisdiction),  the  Mus- 
sulman law  gave  the  rule  of  decision,  excepting 
where  both  parties  were  Hindoos,  in  which  case 
the  point  was  referred  to  the  judgment  of  the 
Pundits  or  Hindoo  lawyers."  Of  course  this  is 
not  any  exact  statement  of  the  law,  but  it  serves 
to  show  that  there  is  nothing  improbable  in  sup- 
posing that,  when  Mahommeaans  conquered  terri- 
tories inhabited  by  people  of  another  creed  sup- 
ported by  strong  religious  organisations,  they 
smoothed  their  way  by  leaving  important  local 
and  personal  usages  to  a  great  extent  undisturbed. 
Such  was  certainly  the  jiolicy  of  Mahomet  II.  in 
the  15th  centui-y,  and  probably  Selim  II.  acted  on 
the  same  principles  in  the  16th.  What  are  the 
precise  usages  so  left  undisturbed,  is  matter  for 
inquiry  in  each  country.  The  solemn  edict  of  the 
3ra  Nov.  1839,  which  is  referred  to  in  subse- 
quent discussions  as  a  sort  of  Turkish  Magna 
Charta,  usually  under  the  name  of  the  Act  of 
Gul-Hane,  is  not  at  all  specific  on  this  point.  It 
is  rather  concerned  with  asserting  the  equality  of 
Ottoman  subjects  in  various  matters,  and  the 
authority  of  courts  of  law.  But  during  the  dis- 
turbance caused  by  the  Crimean  war,  the  Christian 
powers  put  pressure  on  the  Sublime  Porte  to  give 
greater  security  to  its  Christian  subjects;  and 
^is  action,  after  long  discussion,  resulted  in  the 
Hatti  Humaioim  of  the  18th  Feb.  1856.  Be- 
fore  stating  the  special  provisions  of  that  law 
it  is  of  some  importance  to  see  what  was  the 
opinion  of  Ottoman  authorities  as  to  the  then 
existing  position  of  the  Christians.  On  the  13th 
May  1855.  Aali  Pasha,  the  Grand  Yizier,  wi-ote  a 
memorandum  which  was  circulated  to  the  several 
Powers  ooncei-ned,  and  which  contains  the  follow- 
ing passages :  "C'est  librement  au  moment  meme 
de  la  conquC'te  dans  la  plenitude  de  la  plus  entiore 
autorite  que  les  Sultans  fidcles  au  sentiment  de 
I'humanito  et  a  I'esprit  mcme  de  I'lslamisme,  ont 


accorde  aui  Chretiens  de  I'Empire  Ottoman  leun 
premiers  privileges.  .  .  Les  Patriarchats.  .  . 
rounissent  un  tel  faisceau  de  droits  civils  et 
religieux  que  Ton  peut  vraiment  dire  qu'a  h 
reserve  de  I'autorite  politique,  que  le  Gouveme- 
ment  Musulman  exerce  sent  les  Chretiens  sent 
plutot  administres,  juges,  et  diriges  par  nne 
autorite  Chrdtienne  que  Musulmane.  C'est 
volontairement  sans  y  etre  amenes  par  anctuie 
consideration  que  celle  de  leurs  devoirs  de  Son- 
verains,  que  les  Saltans  ont  etabli  un  tel  etat 
de  choses,  qui  n'a  jamais  dte  serieusement 
compromis."  Such  passages  in  a  despatch  mnit 
not  be  taken  as  exact  statements  of  law.  But 
their  Lordships  may  be  sure  that  in  so  critical  a 
discussion.the  Grand  Vizier  would  be  well  advised, 
and  that  his  despatch  represents  that  which  states- 
men, and  probablv  lawyers^  considered  to  be  the 
true  position  of  Cnristian  subjects.  It  speaks  of 
the  privileges  of  Christians  as  being  in  accordance 
with  the  very  spirit  of  Islam,  and  goes  on  to  say 
that  thepr  are  civil  rights  as  well  as  i-eligioos,  and 
to  describe  them  in  terme  not  very  different  from 
those  which  their  Lordships  have  just  been  using 
with  reference  to  India.  In  this  state  of  affairs 
the  Hatti  Humaioun  of  1856  was  promulgated. 
The  original  is  in  French,  and  a  copy  of  it  was 
handed  by  Fuad  Pasha  to  Lord  Stratford  de 
RedclifEe,  and  was  laid  befoi-e  the  Houses  of 
Parliament  with  an  o£B.cial  English  translation. 
Their  Lordships  remark  this,  because  the  version 
given  in  the  book  of  Aristarchi  Bey,  entitled 
"Legislation  Ottomane,"  is  incorrect.  They 
quot«  from  the  official  English  translation 
furnished  to  them  from  the  Foreign  Office.  The 
document  refers  to  the  Act  of  Gul-Hane,  and 
confirms  and  consolidates  the  guarantees  there 
given.  It  also  confirms  and  maintains  all  privi- 
leges and  immunities  granted  by  the  Sultan's 
ancestors  ab  antiquo  and  at  subsequmt 
dates  to  Christians  and  non-Mussuhnans,  and 
declares  that  the  powers  conceded  to  the 
Christian  patriarchs  and  bishops  by  Mahomet  U. 
and  his  successors  shall  be  made  to  harmonise 
with  the  new  position  of  affairs.  Then  follow  a 
number  of  provisions  for  the  purpose  of  carryinj; 
these  intentions  into  effect.  The  passages  which 
bear  specially  on  the  point  now  under  considera- 
tion ai-e  as  follows :  "  All  commercial,  correc 
tional,  and  criminal  suits  between  Mussulmans 
and  Christian  or  other  non-Mussulman  subjects, 
or  between  Christian  or  other  non- Mussulmans  of 
different  sects,  shall  be  referred  to  mixed  tri- 
bunals. .  .  .  Suits  relating  to  civil  affairs  shall 
continue  to  be  publicly  tried,  according  to  the 
laws  and  regulations,  before  the  mixed  provincial 
councils,  in  the  presence  of  the  governor  and 
judge  of  the  place.  Special  civil  pi-oceedin^. 
such  as  those  relating  to  successions  or  others 
of  that  kind,  between  subjects  of  the  same 
Christian  or  other  non-Mussulman  faith,  may, 
at  the  request  of  the  parties,  be  sent  before  the 
councils  of  the  patriarchs  or  of  the  communities.'' 
This  seems  to  their  Lordships  to  do  away  with 
such  doubts  as  may  have  jireviously  existed.  It 
is  said  by  the  learned  judges  below  that  the 
Hatti  Humaioun  does  not  apply,  because  the 
patriai'ch  is  only  to  be  called  in  at  the  request  of 
the  parties.  But  that  i-emork  hardly  meets  the 
force  of  the  argument.  The  question  to  be 
decided  is  one  i-elating  to  the  historr  of  the 
Turkish  conquest  of  Cyprus,  and  to  the  policy 
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adopted  bj  the  conquerora.  What  disputes 
arising  between  CbiistianB  did  the  Turks  permit 
to  be  governed  by  Christian  law  ?  The  Hatti 
Sumaioun  does  not  profess  to  sive  any  larger 
pnTileges  in  this  respect  than  had  been  eiven 
cb  antiquo.  The  important  purpose  it  performs 
is  to  pro^'ide  machineiT  for  giving  practical  effect 
to  those  privileges.  One  of  its  provisions  is  the 
introdnction  of  the  ecclesiastical  superior  of  the 
parties  in  certain  processes.  That  is  to  take  place 
at  the  request  of  the  parties.  But  it  is  not  implied 
that  the  law  applicable  to  those  processes  is 
changed  by  the  Hatti  Huma'ioun  itself,  or  that  it 
«an  be  changed  at  the  will  of  the  parties.  It 
seems  to  their  Lordships  the  just  inrorence  that 
the  chief  of  a  Christian  community  is  a  permis- 
sible judge,  because  the  process  to  be  decided 
is  one  of  Christian  law  with  which  he  is  con- 
Torsant.  And  questions  of  succession  are  selected 
as  an  illnstration  of  such  processes.  If  this  con- 
cloaion  requires  strengrtheuing,  corroboration  is  to 
be  found  in  ministerial  and  legal  acts  subsequent 
to  the  Hatti  Hnmaioun.  On  the  15th  May  1867 
Tnad  Pasha,  the  Turkish  Minister  for  Foreign 
Affairs,  addressed  a  minute  on  the  subject  of 
the  Hatti  Huma'ioun  to  the  representatives  of  the 
Snbhme  Porte  at  London,  Paris,  Vienna,  Berlin, 
St.  Petersburg,  and  Florence.  A  copy  will  be  f  oimd 
in  the  "  Legislation  Ottomane,"  voL  2,  p.  24.  It 
la  written  in  French,  of  which  their  Lordships  will 
attempt  a  translation.  It  commences  by  referring 
to  the  Hatti  Huma'ioun  as  the  confirmation  and 
.  the  development  of  the  Act  of  Gul-Hane.  Then 
followB  a  very  full  and  exhaustive  statement  of  the 
motives  and  effect  of  the  Hatti  Huma'ioun,  in 
which  there  occur  the  following  passages ;  "  The 
privileges  and  immunities  granted  ab  antiquo  to 
non-Mussulman  communities  have  ever  .  been 
respected,  and  no  complaint  has  arisen  to  mark 
any  encroachment  on  the  spiritual  rights  of  the 
chiefg  of  those  communities.  The  Imperial 
Government  has  done  more.  Whenever  the 
councils  of  these  communities  have  mani- 
fested a  wish  in  the  sense  of  an  extension 
of  their  prerogatives,  it  has  met  them  generously, 
and  has  favoured  the  adoption  of  such  measures 
and  regulations  as  are  best  calculated  to  place 
th^-  spiritual  jurisdiction  in  harmony  with  new 
manners,  institutions,  and  needs.  ...  As  for 
suits  which  depend  upon  religious  laws,  and 
which  by  their  nature  can  only  interest  Mussul- 
mans among  themselves  or  Christians  among 
themselves,  such  suits  shall  be  brought  before  the 
jnrisdietion  of  the  sheriff  for  Mussulmans,  and 
oetore  the  ecclesiastical  jurisdiction  of  the  com- 
mnnity  for  Christians ;  which  special  tribunals 
are  governed  ^  their  own  peculiar  laws  and 
regulations."  From  those  passages  their  Lord- 
ships infer :  first,  that  the  Ottoman  Government 
expected  the  Hatti  Humaioun  to  be  construed, 
where  doubtful,  in  a  sense  favourable  to  the  privi- 
^egesof  non-Mussulmans;  and,  secondly,  that  when 
the  chief  of  a  religious  community  had  jurisdiction 
it  was  assumed  he  would  administer  the  law  of  his 
own  community.  Again,  in  the  law  of  1884  before 
referred  to,  sect.  8  runs  as  follows :  "  If  after 
inheriting  any  property  the  heir  changes  his  re- 
ligions creed,  the  property  so  inherited  shall 
devolve  upon  his  heir  at  his  death  in  accordance 
with  the  kw  regulating  the  inheritance  of  persons 
professing  the  creed  professed  by  him  at  the  time 
«f  his  death."    That  section  proceeds  upon  facts 


which  an  not  the  facta  of  the  present  case,  but  it 
involves  the  principle  that  succession  is  regulated 
by  creed.  The  law  does  not  apply  to  the  property 
of  deceased  Mahommedans.  The  conclusion  is, 
that  the  succession  in  this  case  is  governed 
by  the  canon  law,  under  which  the  infant 
defendants  are  clearly  legitimate.  Taking  this 
view,  their  Lordships  are'  relieved  from  con- 
sidering a  question  which  has  given  some  trouble 
in  England,  viz.,  the  question  whether  the  right 
to  inherit  follows  from  the  establishment  of 
legitimacy,  because  the  right  to  inherit  is  clearly 
dealt  with  by  the  Hatti  Huma'ioun  and  the  law  of 
1884.  They  are  also  relieved  from  considericg 
any  question  of  Mahommedan  law,  or  the  effect 
to  be  given  to  the  deed  of  gift.  In  their  opinion 
the  Supreme  Court  should  have  dismissed  the 
appeal,  and  they  will  now  humbly  advise  Her 
Majesty  to  make  a  decree  to  that  effect.  They  do 
not  think  it  right  to  disturb  the  directions  of  the 
courts  below  as  to  costs,  but  they  are  of  opinion 
that  the  respondents  should  pay  the  costs  of  this 
appeal. 
Solicitors  for  the  appellants,  Busk  and  Co. 


Dee.  13, 1893,  and  Feb.  3,  1894. 
(Present:  The  Right  Hons.theLoED  Chancellob 
(Herschell),  Lords  Watson,  HoBHorsB,  Mac- 
NAGHTEN,  Shakd,  and  Sir  R.  Couch.) 
Walsh  v.  The  Queen,  (a) 

ON  APPEAL  FEOM  THE  8UPBEME  COUET  OP 

QUEENSLAND. 
Law  of  Queensland — Dividend  Duty  Act  1890  (64 
Viet.  No.  10).  8.  8 — Assets  in  Q.ueensland — Mort- 
gage securities. 
The  Queensland  Dividend  Duty  Act  1890  imposes 
a  duty  upon  the  dividends  declared  by  com- 
panies carrying  on  business  in  Queensland,  and 
requires,  in  the  case  of  companies  whose   head 
office  is  not  in   Queensland,   a    return    of   the 
avirage  amount  of  the  assets  of  the  company 
in  Queensland  during  the  preceding  year. 
Held  (affirming  the  judgment  of  the  court  below), 
that  advances  made  by  a  company  outside  the 
colony  upon   the  security   of  real  and  personal 
property  within  it,  were  assets  in  Queensland, 
within  the  meaning  of  the  Act,  though  the  debtors 
did  not  reside  in  the  colony,  and  neither  principal 
nor  interest  was  payable  in  it. 
This  was  an  appeal  from  a  judgment  of  the 
Supreme    Court    of   Queensland    (Lilley,    C.J., 
Harding,    Real,    Cooper,    and    Chubb,    JJ.)    in 
favour  of  the  respondent  (the  plaintiff  below), 
upon  a  demuiTer  to  a  statement  of  defence  on  an 
information  by  the  Attorney- General  claiming  a 
penalty  from  the  appellant  as  manager  of  the 
Union  Mortgage  and  Agency  Company  of  Aus- 
tiulia  Limited,  for  a  false  declaration  under  sect.  8 
of  the  Dividend  Duty  Act  of  1890    (.54    Vict. 
No.  10),  as  to  the  assets  of  the  company  in  Queens- 
land. 

The  facts  appear  from  the  judgment  of  their 
Lordships. 

Finlay,  Q.C.,  Haldane,  Q.C.,  and  F.  Fitzgerald 
appeared  for  the  appellants,  and  argued  that  the 
asset  was  the  debt  due  fi-om  the  moi-tgagor,  not 
the  property  mortgaged.    The  security  is  only  an 


(o)  Eeporled  by  C.  E.  Maldes,  Esq.,  Barrister-at-Law. 
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accessoTT  in  case  of  the  inBolvency  of  the  debtor ; 
and  the  locality  of  the  debt  must  be  looked  at ;  it 
is  where  the  debtor  is,  and  should  be  sued,  not  the 
locality  of  the  security.  This  is  not  "capital 
employed  in  Queensland "  within  sect.  9.  The 
mortgages  are  not,  and  never  were,  in  Queensland, 
but  at  the  head  office  in  Victoria,  and  are  in 
many  cases  collateral  with  securities  over  property 
beyond  Queensland.    They  referred  to 

Commitsioner  of  Stamps  v.  Hope,  65  L.  T.  Eap.  N.  S. 
268 ;  (1891)  A.  C.  476. 

Cozens-Hardy,  Q.C.  and  B.  Bray  {The  Solicitor 
General,  Sir  J.  Rigby,  Q.C,  with  them),  who 
appeared  for  the  respondent,  were  not  called  upon 
to  address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellant  their  Lordships  took  time  to  consider 
their  judgment. 

Feb.  3. — Their  Lordships'  j  ndgment  was  delivei-ed 
by 

Lord  "Watson. — The  Union  Mortgage  and 
Agency  Company  of  Australia  Limited  are  in- 
corporated, and  "have  their  principal  office  in 
London,  with  branches  in  the  Australian  colonies. 
As  their  name  indicates,  their  business  mainly 
consists  in  lending  money  upon  the  security  of 
real  and  personal  estate  situated  in  one  or  other 
of  these  colonies.  The  appellant  Walsh  is  the 
manager  of  their  branch  in  Queensland :  and,  in 
that  capacity,  he  is  charged  with  the  statutory 
duty  of  making  on  annual  return,  on  behalf  of 
the  company,  to  the  treasurer  of  the  colony,  for 
the  purposes  of  the  Dividend  Duty  Act  of  1890 
(54  Vict.,  No.  10).  The  object  of  the  statute  is  to 
impose  a  yearly  duty,  at  the  rate  of  o  i)er 
cent,  upon  that  proportion  of  the  total  dividends 
declared  by  the  company  during  the  year  which 
has  been  earned  by  their  business  in  the  colony  of 
Queensland.  With  that  view,  sect.  8  provides 
that  the  company  shall,  on  or  before  the  1st 
April  in  each  year,  forward  to  the  Colonial 
Treasurer  a  return  in  prescribed  form,  under  the 
hand  of  and  made  by  their  manager,  "  showing 
the  total  average  amount  of  the  assets  of  the 
company  dui-ing  the  pi-eceding  calendar  year, 
the  average  amount  of  such  assets  in  Queensland 
during  that  year,  the  amount  of  all  dividends 
declared  by  the  company  during  that  year,  and 
the  dates  when  they  were  respectively  declared." 
The  same  section  enacts  that  duty  is  to  be  charged 
upon  so  much  of  the  total  dividends  declared 
during  the  year  "  as  is  proportionate  to  the 
average  amount  of  the  capital  of  the  company 
employed  in  Queensland  during  the  year  as 
compared  with  the  total  average  capital  of  the 
company  during  the  year."  Sect.  9  enacts,  that 
the  proportion  between  the  capital  employed  in 
Queensland  and  the  total  capital  of  the  company 
"  shall  be  deemed  to  be  the  same  as  the  proportion 
between  the  value  of  the  assets  of  the  company  in 
Queensland  and  the  value  of  the  total  assets  of  the 
company  whei-ever  situate."  For  the  purposes  of 
the  section  it  is  declared  that  the  term  "  assets  " 
means  "  the  gross  amount  of  all  the  real  and  per- 
sonal property  of  the  company  of  every  kind, 
includingthings  in  action,and  without  making  any 
deduction  in  respect  of  any  debts  or  liabilities  of  the 
company."  An  infoimation  was  laid  against  the 
appellant,  as  representing  the  company,  by  the 
Attorney- General  for  the  colony,  claiming  a 
penalty  of  500Z.  under  the  provisions  of  sect.  20, 


upon  the  allegation  that  the  return  made  for  the 
year  1890  contained  a  false  statement  of  the  valne 
of  the  average  amount  of  the  company's  assets 
in  Queensland  dui-ing  that  year.  The  true  valne 
of  these  assets  was  alleged  to  be  greatly  in  excess 
of  22,8382.  9».  id.,  the  sum  at  which  they  were 
estimated  in  the  return.  In  his  defence  the 
appellant  affirmed  the  accuracy  of  the  return,  and 
also  made  some  explanatory  statements,  upon 
which  the  present  conti-oversy  depends.  These 
are  in  substance  that,  in  addition  to  the  assets  re- 
turned as  situated  in  Queensland,  the  company 
had,  during  the  year  1890,  made  advances  outside 
that  colony,  upon  the  security  of  real  and  personal 
pi-operty  within  it,  to  debtors,  some  of  whom  did, 
whilst  others  did  not,  reside  in  the  colony ;  that> 
in  many  instances,  the  securities  so  given  were- 
collateral  with  securities  over  property  of  the 
debtor  in  other  colonies  ;  that,  in  all  cases,  it  was- 
a  condition  of  making  the  advance  that  the  prin- 
cipal should  be  repaid,  and  also  that  interest  as  it 
acci-ued  thereon  from  time  to  time  should  be  paid, 
at  the  office  by  which  the  advance  was  made :  and 
that  their  branch  at  Melbourne,  in  the  colony  of 
Victoria,  made  the  advances  in  question,  and  was- 
in  possession  of  the  mortgages  and  other  docu- 
ments by  which  they  were  secured.  The  appellant 
alleged  that,  in  these  cii^cumstances,  the  moneys 
advanced  in  Melbourne,  if  they  were  brought  to 
Queensland,  which  he  did  not  admit,  were  taken 
thither  by  the  boiTower,  and  were  not  capital  of 
the  company  employed  there  by  the  company. 
The  Attorney- Gfeneral  demurred  to  the  defence 
thus  stated.  The  case  was  then  heard  before  a 
full  bench  of  the  Supreme  Court,  consisting  of  Sir 
Charles  Lilley,  C.J.,  with  Harding,  Real,  Coox)er, 
and  Chubb,  JJ.,  who  unanimously  allowed  the 
demuiTer,  and  ordered  judgment  to  be  entered  for 
the  plaintiff  with  costs.  The  only  case  presented 
by  the  appellant  in  the  argument  aduessed  to 
their  Lordships  was,  that  these  secui-ed  debts, 
viewed  as  assets  of  the  company,  are  really 
sittiated  either  in  London,  the  head-quarters  of  the 
company,  or  in  Melbourne,  where  the  transactions 
between  them  and  the  debtors  took  place,  and  where 
the  latter  are  boimd  to  pay,  and  not  in  Qtteens- 
land.  He  maintained  that,  according  to  the  con- 
dition in  which  these  assets  stood  during  the  year 
1890,  the  substance  of  each  asset  consisted  in  the 
personal  obligation  held  by  the  company ;  that 
the  legal  situs  of  that  obligation  mtist  determine 
the  locality  of  the  asset  for  the  purposes  of  the 
Dividend  Duty  Act ;  and  that  the  securities,  being 
merely  accessory  to  the  personal  obligation,  can 
have  no  efEect  in  regulating  the  nature  or  locality 
of  the  asset,  until  the  creditor  has.  by  virtue  of 
them,  entered  into  possession.  It  is  obviona 
enough  that,  if  the  first  of  these  propositions  fails, 
the  whole  argument  falls  to  the  ground.  Their 
Lordships  do  not  think  it  necessary  to  consider 
what  the  result  would  be  if  these  assets  were  re- 
garded as  pei-sonal  debts  due  to  the  company  by 
individuals,  some  of  whom  resided  in  and  others- 
beyond  the  colony.  Though  resting  partly  upon 
personal  obligation,  the  debts  are  all  charged  upon 
real  and  personal  estate,  which  the  appellant  him- 
self alleges  to  be  "  in  Queensland."  Although  the 
debt  be  not  yet  due  and  payable,  so  that  the 
creditor  has  had  no  occasion  to  resort  to  his 
security,  it  is  in  vain  to  suggest  that  a  debt 
covered  by  security  is  in  the  same  position  witii 
one  depending  on  personal  obligation  only.    The 
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market  -ndne  of  assets  of  that  kind  is,  in  most 
cases,  so  frreaAlj  enhanced  bj  what  the  appellant 
represents  as  an  immaterial  and  accessory  right, 
that  they  are  generally  known  and  dealt  in  as  secuo 
rities.  It  is  unnecessary  to  attempt  a  precise 
drfnition  of  the  relation  m  which  a  mortgagee  or 
other  incumbrancer  who  has  not  taken  possession 
stands  to  the  subjectsof  his  security.  It  is  sufficient 
for  the  purposes  of  this  case  to  say  that  he  has, 
not  merely  a  jim  ad  rem,  but  a  present  interest  in 
and  affecting  these  subjects,  which  is  preferable 
to  the  interest  of  the  mortgagor.  Is  such  an 
interest  in  property  admittedly  situated  in  Queens- 
land an  asset  in  Queensland  within  the  meaning 
of  the  Act  ?  That  is  the  sole  question  arising  for 
decision  in  this  appeal,  and  its  merits  lie  within  a 
very  narrow  compass.  The  appellant's  counsel 
did  not  dispute  that  the  debtor  s  interest  in  the 
subjects  which  he  assigned  in  security  was  an 
asset  in  Queensland ;  and  they  went  so  far  as  to 
admit  that  the  creditor's  interest  would  also  be 
«o,  if  he  enforced  bis  security  by  entering  into 
possession.  Independently  of  any  concession  in 
argument,  neither  of  these  propositions  appears 
to  be  attended  with  doubt.  Laying  aside,  as 
plainly  untenable,  the  theory  that,  until  he  has 
attained  possession,  the  creditor's  right  consists 
in  the  bare  personal  obligation  of  his  debtor,  it 
would  be  difficult  to  find  any  good  reason  for 
holding  that  it  includes  no  interest  in  the  subjects 
of  the  security  which  ia  capable  of  valuation. 
The  personal  obligation  to  pay  may  not  be  an 
asset  in  Queensland ;  but  it  does  not  follow  that 
the  debt  due,  so  far  as  it  is  charged  upon  estate 
vithin  the  colony,  and  gives  the  creditor  a  real 
and  preferable  interest  in  that  estate,  is  not  an 
asset  in  the  colony.  Such  an  interest  is  certainly 
properly  of  the  company,  and  property  in  the 
«olony,  because  it  affects  estate  which  is  admit- 
tedly situated  there.  In  that  view,  it  is  made  an 
asset  in  the  colony,  for  the  purposes  of  the  Act, 
by  the  express  provisions  of  sect.  9.  It  may  be 
T^ht  to  notice  that,  the  asset  returnable  being 
the  chai^  upon  colonial  property,  and  not  the 
personal  debt,  the  amount  of  the  debt  is  not 
necessarily  conclusive  of  its  value.  It  is  obvious 
that  the  value  of  the  Queensland  incumbrance 
may  fall  short  of  the  amount  of  the  debt;  and 
also  that,  when  the  company  hold  collateral 
securities  elsewhere,  it  may  be  proper  to  take 
these  into  account  in  valuing  for  the  purposes  of 
the  Dividend  Duty  Act.  These  matters,  however, 
are  not  hujue  loci ;  because,  this  being  a  question 
in  demurrer,  the  appeal  must  necessarily  fail  if 
any  substantial  part  of  the  assets  omitted  ought 
to  have  been  included  in  the  return.  For  these 
reasons  their  Lordships  wiU  humbly  advise  Her 
Majesty  that  the  judgment  appealed  from  ought 
to  be  affinned.  The  appellaiit  must  bear  the 
costs  of  this  appeal. 

Solicitors  for  the  appellant.  Flower,  Nussey, 
and  FeUotces,  for  Hart,  Flower,  and  Drury,  Bris- 
bane. 

Solicitors  for  the'  respondent,  Freshfielda  and 
Williamt,  tot  J.  Hotoard  CKU,  Crown  Solicitor, 
Brisbane. 


i^npreme  Conrt  of  InMcEtnn. 

— • — 

HIGH  COURT  OF  JUSTICE. 

OHANCEBY  DIVISION. 
Wednesday,  Nov.  15, 1893. 
(Before  Noeth,  J.) 
Be  Walkeb's  Settled  Estate,  (a) 
Settled     land —  Mansion-house  —  Behuilding  — 
Annual  rental — Capitiil  money   in,  hand  appli- 
cable to  rebuilding — Settled  Land  Acts  (Amend- 
ment) Act  1887  (bi)  <t  61  Vict.  c.  30),  «.  1— Settled 
Land  Act  18t>0  (53  <t  54  Viet.  c.  69),  «.  13,  «it6- 
seet.  (iv.). 
A  tenant  for  life  of  settled  land  pulled'  down  part 
of  the   old    mansion-house    on  the  estate,   and 
erected  on   the  old  site   and  on  fresh  ground  a 
building  containing  a  billiard-room,  a  smoking- 
room,  and  other  rooms   and    offices,   and   also  a 
kitchen,  servants'  hall,  and  other  domestic  accom- 
modation, converted  the  old  kitchen  into  a  hall, 
added  the  old  hall  to  the  drawing-room,,  raised 
the   ceilings   of    the    other  rooms,    made  other 
internal  re-arrangements,  and  raised  the  roof  of 
the  house.       To  provide  funds  for  the  toork,  he 
borrowed  on  the  security  of  the  settled    land  a 
sum   repayable    by    annual    instalments.       A 
summons  was   taken  out  by  him,    asking  that 
capital    money  in   hand  forming  part   of    the 
settled  property  m,ight  be  applied  to  an  amount 
not  exceeding  one-half  the  annual  rental  of  the 
settled  land,   in  payitig  off  the   annual  instal- 
ments of  capital  as  they  became  due. 
Held,  that  whether  a  "  rebuilding  "  within  sect.  13, 
sub-seet.  (iv.)  of  the  Settled  Land  Act  1890,  of  a 
mansion-house,  had  taken  place,  was  a  question 
to  be  determined  upon  the  circumstances  of  each 
case,  and  that,  in  the  case  in  question,  there  had 
been  such  a  "  rebuilding  "  of  the  mansio)i-house. 
Held  also,  that  the  "  annual  rental  "  tcithin  sect.  13, 
sub-sect,  {iv.)  of  the  Settled  Land  Act  1890,  did 
not  include  anything  in  respect  of  the  mansion- 
house  and  park  in  the  occupation  of  a  tenant  for 
life,  nor  in  respect  of  a  farm  held  and  farmed  by 
him,  but  did  include  the  rental  value  of  a  farm 
UMiceupied  temporarily,  though  usually  let  to  a 
tenant. 
This  was  a    summons  bv    Sir  James  Boljert 
Walker,  the  tenant  for   life  of  an   estate,    called 
the  Sandhutton  estate,  situate  near  Beverley,  in 
Yorkshire,  under  a   settlement  which  also  com- 
prised capital  money    under  the    Settled  Land 
Acts,  asking  that  capital  money  in    hand  might 
be  applied    La  paying  off  the  instalments  of  a 
charge  on  the  estate,  created  to  obtain  monev 
for  rebuilding  the  mansion-house,  so  far  as  such 
instalments  represented  capital  expenditure,  and 
to  the  extent  of  one-half  of  the  annual  rental  of 
the  estate. 

The  mansion-house  at  Sandhutton  was  old  and 
inconvenient  in  character,  and  unsuited  to  modem 
requirements;  and  in  the  year  1886  Sir.  J.  B. 
Walker  made  extensive  additions,  alterations,  and 
improvements  to  the  building. 

The  portion  of  the  old  house  which  comprised 
the  domestic  offices,  servants'  rooms,  and  out- 
buildings was  pulled  down,  and    partly  on  the 
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old  Bite,  and  partly  on  fresh  ground  were 
erected  on  one  side  a  billiard-room,  a  smoking- 
room,  a  gun-room,  and  other  rooms  and  offices, 
and  on  tne  other  side  a  kitchen,  servants'  hall 
and  other  domestic  accommodation ;  the  old 
kitchen  and  passage  leading  thereto  were  con- 
verted into  a  large  hall  and  staircase  ;  the  old  hall 
■was  added  to  the  drawing-room ;  the  height  of 
the  other  rooms  was  increased  hy  raising  the 
ceilings  and  I'oof  of  the  old  house ;  partitions 
between  rooms  were  removed,  and  rooms  were 
re-arranged.  The  cost  of  the  work  was  about 
20.0001. 

In  order  to  obtain  the  means  for  carrying  on 
the  work  the  tenant  for  life,  in  pursuance  of  the 
Limited  Owners  Residences  Act  1870.  boiTowed, 
on  the  security  of  the  settled  land,  the  sum  of 
17,600?.,  repayable  by  annual  instalments  of 
1176?.  11«.  Sd.  for  twenty-five  years  from  1888. 

The  questions  for  decision  were :  (1)  whether 
there  had  been  a  rebuilding  within  sect.  13,  sub- 
sect,  (iv.)  of  the  Settled  Land  Act  1890,  of  the 
mansion-house  at  Sandhutton;  and  (2)  whether 
for  the  purpose  of  fixing  the  amount  of  capital 
money  in  hand  which  might  legally  be  applied 
under  sect.  13,  sub-sect,  (iv.)  in  paying  off  the 
future  instalments,  the  "annual  rental"  of  the 
settled  land  included  the  letting  value  of  the 
mansion,  land,  and  farms  in  the  occupation  of  the 
tenant  for  life. 

The  Settled  Land  Acts  (Amendment)  Act  1887 
provides  by  sect.  1 : 

Where  anj  improvement  of  a  kind  aathorised  by  the 
Act  of  1882  has  been  or  may  be  made  either  before  or 
after  the  passing  of  tbia  Act,  and  a  rentchar^,  whether 
temporary  or  perpetnol,  ha«  been  or  may  be  created  in 
pnrsnance  of  any  Act  of  Parliament  witii  the  object  of 
paying  off  any  moneys  advanced  for  the  purpose  of 
defraying  the  expenses  of  snch  improvement,  any 
capital  money  expended  in  redeeming  each  rentcharge 
or  otherwise  providing  for  the  payment  thereof  shall  be 
deemed  to  be  applied  in  payment  for  an  improvement 
aathorised  by  the  Act  of  1882. 

The  Settled  Land  Act  1890  provides  by  sect.  13 
that  the  improvements  authorised  by  the  Act  of 
1882,  for  which  capital  money  under  the  Settled 
Land  Acts  may  be  applied,  shall  include 

(iv.)  The  rebuilding  of  the  principal  mansion-honse  on 
the  settled  land :  Provided,  that  the  sum  to  be  applied 
under  this  snb-section  shall  not  exceed  one-half  of  the 
annnal  rental  of  the  settled  land. 

And  by  sect.  15  that  the  court  may  authorise 
capital  money  to  be  applied  for  any  improvement 
authorised  by  the  Settled  Land  Acts  notwith- 
standing that  a  scheme  had  not  been  submitted 
for  approval  to  the  trustees  or  to  the  court. 

Cozens-Hardy,  Q.C.  and  Coltman  for  the  tenant 
for  life. — Capital  money  under  the  Settled  Land 
Acts  may  be  applied  in  discharging  the  future 
instalments  of  a  rentcharge  created  by  Act  of 
Parliament  to  pay  the  expenses  of  an  aathorised 
improvement.     Tney  referred  to 

Re  Bnward't  Settled  Estate,  67  L.  T.  Eep.  N.  S. 

156;  (1892)  2  Ch.  233; 
Re  Dalitons  SettUd  Ettatee,  (1893)  3  Ch.  522  ; 
The   Settled   Land  Acts   (Amendment)   Act   1887, 
g.  1. 

Sect.  15  of  the  Settled  Land  Act  1890,  which 
empowers  the  court  to  authorise  capital  money 
to  Ibe  applied  in  an  authorised  improvement, 
although  no  scheme  had,  previously  to  the  exe- 


cution of  the  improvement,  been  submitted  to  the 
court,  is  retrospective,  and  applies  to  the  cost  of 
improvements  made  since  the  Act  of  1682.  They 
referred  to 

Re  Ormrod't  Settled  Ettate,  66  L.  T.  Bep.  N.  8. 
845  ;  (1892)  2  Ch.  318. 

The  tenant  for  life  has  rebuilt  the  mansion-honse 
within  the  meaning  of  sect.  15,  sub-sect,  (iv.)  of 
the  Act  of  1890.  He  has  not  merely  altered  and 
improved  it,  but  rebuUt  it.    They  referred  to 

J?e  De  Teieeier't  Settled  Ettatee;    De  Teittier  t. 

De  Teittier,  68   L.  T.  Bep.  N.   S.   275;   (1893) 

1  Ch.  153  ; 
Re  Lord  Oerard't  Settled  Etiatet,  69  L.  T.  Bep. 

N.  S.  393 ;  (1893)  3  Ch.  252. 
We  submit  that  the  evidence  shows  that  the  old 
house  waa  unsuitable  as  the  mansion-house  of  the 
estate,  and  that  it  was  a  proper  case  for  re- 
building, and  ask  for  a  declaration  that  the  capital 
money  in  hand  may  be  applied  to  the  payment  of 
future  instalments  of  the  rentcharge  created 
under  Act  of  Parliament  to  obtain  money  for  the 
rebuilding  of  the  mansion-house.  The  other  point 
for  decision  is  whether,  in  estimating  half  the 
"  annnal  rental "  of  the  settled  land  under  sect.  13, 
sub-sect,  (iv.),  of  the  Settled  Land  Act  1890,  any 
allowance  should  be  made  in  respect  of  the  value 
of  the  mansion-house,  and  land  held  therewith,  or 
of  a  farm  held  by  the  tenant  for  life,  instead  of 
being  let  to  a  tenant.  It  is  settled  that  in  making 
such  estimation  the  income  of  capital  money  in- 
vested is  taken  into  account. 

T.  L.  Wilkinson  for  the  tenant  in  tail  in  re- 
mainder and  his  sons. — There  has  been  no  re- 
building of  the  mansion-house  within  sect.  13k 
sub-sect,  (iv.)  of  the  Settled  Land  Act  1890.  He 
referred  to 

Re  Teietier's  Settled  Estates  i  De   Teissier  v.  Dt 
Teissier  (ubi  sup.). 

The  great  bulk  of  the  work  done  to  the  mansion- 
house  does  not  amount  to  a  rebuilding.  It  is 
merely  structural  alterations  and  enlai-gements. 
[Nobth,  J. — Supposing  part  has  been  rebnilt. 
can  I  allow  the  expenditure  on  that  part,  and  not 
on  the  rest  of  the  House  P]  An  inquiry  might  be 
ordered  for  the  purpose  of  distinguishing  and 
severing  the  expenditure. 

Davenport  for  the  trustees  of  the  settlement 
under  the  Settled  Land  Act. 

North,  J — I  think  that  in  this  case  the  money 
spent  should  be  allowed.  I  am  sorry  not  to  have 
had  more  assistance  to  aid  me  in  deciding  what 
the  word  rebuilding  in  sect.  13,  sub-sect.  (jr.). 
means.  I  have  considered  the  matter,  and  think 
it  is  a  question  of  fact  in  each  case ;  and  in  the 
present  case  I  think  there  has  been  a  rebuilding 
within  the  meaning  of  the  section.  Supposin? 
most  of  a  house  front  were  pulled  down,  a  small 
part  being  left,  and  that  the  rest  of  the  house  was 
rebuilt,  it  could  not  be  said  that  there  was  not  a 
rebuilding ;  or  that  a  house  wei-e  burnt  and  the 
walls  were  left  standing,  the  fact  that  the  old 
walls  were  used  in  erecting  a  new  house  would  not 
prevent  its  being  a  rebuilding.  The  introdnctiott 
of  alterations  and  enlargements  would  not  make 
any  difiEerence.  It  would  not  make  any  difference 
if  the  site  were  slightly  altered ;  for  instance,  if 
part  of  the  new  house  was  on  the  old  site  and 
part  not.  If  the  new  hoxise  were  erected  at  a  dis- 
tance from  the  site  of  the  old  house,  that  would  be 
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another  matter.  It  does  not  follow,  however,  that 
<eveiT  rebuilding  would  be  a  rebuilding  authorised 
hy  WB  section.  If,  for  instance,  the  tenant  for 
life  of  a  lai^  estate  who  or  whose  predecessors 
had  been  content  to  live  in  a  faimhouse  or  a 
small  Tilla  residence,  pulled  down  the  farmhouse 
or  villa  residence  as  unsuitable,  and  erected  a 
castle  or  mansion-house  with  all  the  requirements 
suited  to  his  position  as  the  owner  of  a  large 
estate,  I  do  not  think  that  ought  to  be  considered 
a  rebuilding  within  the  meaning  of  the  section. 
On  the  other  hand.  I  think  there  must  be  really  a 
aabstantial  rebuilding,  and  not  merely  alterations 
and  enlargements.  It  is  really  a  question  of  fact 
in  each  pturticular  case.  In  the  present  case  it  is 
not  suggested  that  the  reason  for  rebuilding  was 
that  the  old  house  was  in  a  ruinous  state,  but  that 
it  was  not  suitable  as  the  mansion-house  of  the 
estate.  [His  Lordship  then  referred  to  the  defects 
in  the  old  house  which  were  remedied  in  the  new 
building,  and  continued :]  I  come  to  the  conclu- 
sion that  there  has  been  a  rebuilding,  though  on  a 
somewhat  enlarged  scale,  so  as  to  make  the  man- 
sion-house more  convenient  for  occupation,  and 
more  suited  to  modem  requirements  and  to  the 
size  and  value  of  the  estate  to  which  it  is  now 
attached.  I  do  not  find  anything  in  the  section  to 
say  that  the  rebuilding  must  be  for  a  particular 
purpose.  The  purpose  of  the  rebuilding  is  left 
very  much  to  the  discretion  of  the  tenant  for  life, 
sabject  to  the  assumption  that  he  is  acting  bond 
_fide,  and  it  ia  not  suggested  here  that  there  is  any 
want  of  bona  fides.  The  amount  to  be  applied  in 
lebnUding  is  limited  by  the  sub-section,  which  pro- 
vides that  it  is  not  to  exceed  one-half  of  the 
annual  rental  of  the  settled  land.  In  this  case  I 
come  to  the  conclusion  that  the  whole  expenditure 
has  been  spent  on  rebuilding  within  the  section  ; 
aai  under  the  circumstances  I  see  no  reason  in 
the  present  case  to  direct  an  inquiry  as  to  what 
portion  of  it  is  attributable  to  i-ebuilding  and 
what  is  not,  although  such  an  inquiry  might  be 
directed  in  a  proper  case.  The  only  other  point 
raited  for  decision  is,  what  is  to  be  included  in  the 
annual  rental,  the  half  of  which  is  the  limit  of  the 
earn  to  be  applied  tmder  the  sub-section  out  of  the 
capital  moneys  in  the  settlement.  The  question 
is,  what  the  words  "  annual  rental "  in  the  sub- 
section mean.  I  am  of  opinion  that  the  annual 
rental  meant  does  not  include  any  allowance  for 
the  rental  value  of  a  mansion-house  and  park  in 
the  occupation  of  the  tenant  for  life,  nor  does  it 
include  any  allowance  in  respect  of  a  fai-m  held 
and  fanned  by  the  tenant  for  life,  but  that  it  would 
include  the  amount  of  rent  usually  paid  for  a  farm 
woccupied  temporarily  though  usually  let  to  a 
tenant.  I  will  make  a  declaration  that  capital 
money  under  the  Act  is  applicable  in  paying  in- 
stalments charged  on  the  settled  estate,  so  far  as 
they  represent  the  rebuilding  expenditure  to  the 
extent  of  one-half  of  the  present  annual  i-ental  of 
the  settled  estate. 

Solicitors  for  all  parties.  Long  and  Gardiner, 
agents  for  Crust,  Todd,  Mills,  and  Sons,  Beverley. 


Tuesday,  Dec.  5, 1893. 

(Before  North,  J.) 

Fabtbidoe  r.  Pabtbidge.  (a) 

Will  —  Construction — Infant — Mansion-house — 
Devise  in  strict  settlement — Condition  subsequent 
requiring  residence — Limitation  over — Refusal 
or  neglect  to  fulfil  condition. 

A  testator  devised  a  mansion-hotise  and  other  real 
estate  in  strict  settlement,  with  a  proviso  that 
every  person  who  should  become  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits 
thereof,  should  reside  in  and  occupy  the  mansion- 
house  for  at  least  nine  mMiths  in  every  year,  and 
trith  a  limitation  over,  in  case  any  such  person 
should  refuse  or  nealect  so  to  do,  to  the  person 
or  persons  next  entitled  in  remainder  under  the 
provisio}is  of  her  will.  Subsequently  the  person 
who  in  the  events  that  happened  became  entitled 
to  the  possession,  or  to  the  receipt  of  the  rents  and 
profits,  of  tite  property  devised  by  the  will  was 
an  infant.  In  a  special  case  for  the  opinion  of 
the  court  the  question  was  raised,  wJiether  the 
condition  as  to  resxdenee  was  binding  on  the 
infant. 

Held,  that  as,  under  the  provisions  of  the  will,  the 
estate  was  vested  in  the  infant  with  a  limitation 
over  on  the  refusal  or  neglect  to  fulfil  a  condition 
subsequent  as  to  residence  which  an  infant  could 
not  be  said  to  refuse  or  neglect  to  fulfil,  the  limi- 
tation over  did  not  take  effect  during  the  minority 
of  the  infant. 

Special  case  for  the  opinion  of  the  court  under 
Order  XXXIV. 

At  the  date  of  her  will  and  down  to  her  death, 
Haniet  Penyston,  late  of  Comwell,  in  the  county 
of  Oxford,  spinster,  deceased,  was  seised  in  unin- 
cumbered fee  simple  in  possession  of  one  equal 
undivided  third  share  of  and  in  the  mansion-house 
and  other  hei-editaments  situate  at  or  near  Com- 
well aforesaid,  and  also  of  other  real  estate. 
She  duly  made  her  will,  dated  the  13th  Sept. 
1831,  and  thereby  devised  all  and  singular 
her  manors,  hereditaments,  and  real  estate  of 
which  she  should  be  seised  or  entitled  to  at 
the  time  of  her  decease,  or  over  which  she 
should  have  any  power  of  disposition,  unto  her 
two  sisters  Frances  Penyston  and  Jane  Penyston 
(the  latter  of  whom  predeceased  the  testatrix) 
during  the  term  of  their  joint  natural  lives 
and  the  life  of  the  survivor  of  them,  subject, 
nevertheless,  and  charged  with  the  payment  of 
certain  annuities  or  yearly  rentcharges  therein 
mentioned.  And  from  and  after  the  death  of 
the  survivor  of  the  testatrix's  two  sisters,  and 
subject  and  charged  with  the  annuities  and 
the  powers  and  remedies  thereby  given  for  se- 
curing payment  of  the  same,  the  testatrix  gave 
and  devised  all  and  singular  her  manors,  here- 
ditaments, and  real  estate  unto  the  Rev.  John 
Anthony  Partridge  (since  deceased)  and  Louisa 
Isabella  his  wife,  during  the  term  of  their  joint 
natural  lives  and  the  life  of  the  survivor  of  them, 
with  remainder  to  trustees  during  the  lives  of 
John  Anthony  Partridge  and  Louisa  Isabella 
his  wife,  and  the  survivor  of  them,  in  trust  to 
preserve  contingent  remainders ;  and  after  the 
decease  of  the  survivor  of  John  Anthony  Part- 
ridge  and  his  wife  (subject  and  without  prejudice 
to  the   s^d    annuities),  the   testatrix  gave  and 
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devised  ber  manors,  hereditaments,  and  real 
estate  unto  and  to  the  use  of  John  Francis 
Partridtfe  (the  eldest  son  of  John  Anthony  Part- 
ridge and  his  wife)  during  his  life,  with  remainder 
to  trustees  during  the  life  of  John  Francis 
Partindge,  in  trust  to  preserve  contingent  re- 
mainders ;  and  after  the  decease  of  John  Francis 
Partridge  (subject  and  without  prejudice  as 
aforesaid)  to  the  use  of  the  first  son  of  John 
Francis  Partridge  ajid  the  heirs  of  bin  body  in 
tail  male;  and  in  default  of  such  issue  to  the 
use  of  the  second,  third,  fourth,  and  every  other 
son  of  John  Anthony  Partridge  and  his  wife, 
severaJly  and  successively  according  to  their 
respective  seniorities  and  the  heirs  of  their 
several  and  respective  bodies  in  tail  male  ;  and 
in  default  of  such  issue,  to  the  use  of  the  first 
and  every  other  daughter  of  John  Anthony  Part- 
ridge and  his  wife,  then  bom  or  thereafter  to  be 
bom,  severally  and  successively,  according  to  their 
respective  seniorities  and  the  heirs  of  their  several 
and  respective  bodies  in  tail  male ;  and  in  default 
of  all  such  issue  (subject  and  without  prejudice 
as  aforesaid)  the  testatrix  gave  and  devised  the 
said  hereditaments  and  real  estate  unto  her  own 
right  heirs  for  ever ;  and  the  will  of  the  testatrix 
contained  a  proviso  and  declaration  in  the  words 
following,  that  is  to  say  : 

Provided  always,  and  I  do  hereby  declare  and  direot, 
that  the  said  John  Anthony  Partridge  and  Lonisa  Isabella 
his  wife  and  John  Francis  Partridge  and  the  person 
and  persons  whom  the  daughters  of  the  said  John 
Anthony  Partridge  and  Louisa  Isabella  his  wife  shall 
marry,  and  every  person  who  by  virtne  of  the  limitations 
hereinbefore  contained  shall  become  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  the 
said  manors  or  repnted  manors,  hereditaments,  and  real 
estate  shall  and  do  within  the  space  of  three  months  next 
after  the  decease  of  the  survivor  of  my  said  sisters 
Frances  and  Jane  reside  in  and  occupy  the  mansion-house 
with  the  offices,  buildings,  yards,  gardens,  and  appurte- 
nances, situate  at  Comwell  aforesaid,  now  occupied  by 
myself  and  my  said  sisters,  for  the  space  of  nine  months 
at  the  least  in  every  year,  and  maintain  and  keep  the  same 
and  every  part  thereof  in  good  and  tenantable  repair, 
and  also  shall  and  do  within  the  space  of  one  year  next 
after  they  respectively  shall  so  become  entitled  to  the 
possession  or  to  the  rents  and  profits  of  the  same  heredi- 
taments and  premises  take  upon  him  and  her  and  his  and 
her  issue  respectively  and  use  in  all  deeds,  letters,  and 
other  writings  to  which  they  shall  be  parties  or  party  or 
which  they  respectively  shall  sign,  the  surname  of  Peny- 
ston  only,  and  take  and  nee  no  other  surname.  And  also 
take  and  nse  the  arms  of  Penyston  only.  And  also  do 
and  shall  within  the  space  of  one  year  next  after  they 
shall  respectively  become  so  entitled  as  aforesaid  apply, 
sne  for,  and  endeavour  to  obtain  an  Act  of  Parliament  or 
a  proper  licence  from  the  Crown,  or  take  such  other 
means  as  may  be  requisite  or  proper  to  enable  him  and 
her  respectively,  and  his  and  her  issue,  to  take  and  bear 
the  said  name  and  arms  of  Penyston.  And  in  oase  the 
said  John  Anthony  Partridge,  or  John  Francis  Partridge, 
or  any  other  child  of  the  said  John  Anthony  Partridge 
and  Louisa  Isabella  his  wife,  or  their  issue,  or  the  husband 
of  any  or  either  of  their  daughters  who  by  virtue  of  the 
limitations  in  this  my  will  shall  come  into  possession  or 
receipt  of  the  rents  and  profits  of  the  said  heredita- 
mento  and  premises,  shall  refuse  or  neglect  to  reside  in 
and  oocnpy  the  said  mansion-house  and  premises  at 
Comwell  aforesaid,  or  to  take  such  surname  and  arms 
and  to  nse  the  means  which  shall  be  requisite  to  enable 
and  authorise  him  and  them  so  to  do  within  the  said 
space  of  one  year,  then  and  in  either  of  those  cases  the 
limitation  hereinbefore  contained  of  the  said  heredita- 
ments and  real  estate  to  the  use  of  him,  her,  or  them  so 


refusing  or  negleotinfr  shall  cease,  determine  and  become 
utterly  void  ;  and  I  give  and  devise  all  and  singular  the 
said  manors  or  repnted  manors,  hereditaments,  and  real 
estate  to  the  person  or  persons  next  in  remainder  under 
the  limitations  in  this  my  will. 

Harriet  Penyston  died  on  the  29th  Feb.  1840 
without  having  revoked,  or  altered,  or  re-executed, 
or  republished  her  will. 

Frances  Penyston,  at  the  date  of  her  will  and  of 
her  death,  was  seised  in  unincumbered  fee  simple 
in  possession  of  the  two  other  undivided  third 
shares  of  and  in  the  mansion-house  and  other 
hereditaments  situate  at  or  near  Comwell  afore- 
said, and  also  of  other  real  estate. 

She  made  her  will,  dated  the  8th  March  IS-SS, 
and  thereby,  after  charging  her  real  estate  with 
certain  annuities  as  therein  mentioned,  gave  and 
devised  all  and  singular  her  manors,  messuages,, 
hereditaments,  and  real  estate  unto  John  Anthony 
Partridge  and  Louisa  Isabella  his  wife,  during 
their  joint  lives  and  the  life  of  the  survivor  <u 
them,  with  remaindei's  over  to  the  same  persons,. 
in  the  same  order,  and  in  precisely  similar  terms 
as  are  named  and  mentioned  in  the  will  of  Hai-riet 
Penyston,  and  the  will  now  in  statement  contained 
directions  ae  to  residing  in  the  mansion-house,, 
and  as  to  taking  and  using  the  surname  and 
arms  of  Penyston,  and  a  gift  over  in  default  in. 
similar  terms  to  those  contained  in  the  will  of 
Harriet  Penyston. 

Frances  Penyston  made  six  codicils  to  her  wilU 
by  one  of  which  she  made  a  change  in  the  trustees 
appointed  to  preserve  contingent  remainders,  and 
a  consequential  change  in  the  devise  to  such 
trustees,  but  which  codicils  did  not  otherwise 
affect  the  devise  of  real  estate  contained  in  her 
will.    She  died  on  the  13th  June  1873. 

John  Anthony  Partridge  died  on  the  27th  Feb. 
1861,  and  Louisa  Isabella  his  wife  on  or  about  the 
7th  April  1858. 

On  the  death  of  Frances  Penyston,  John  Francia 
Partridge  entered  into  the  possession  of  and 
thenceforth  until  his  death  resided  in  the  mansion- 
house  and  premises  at  Coi-nwell,  and  took  and 
assumed  the  name  and  arms  of  Penyston.  John 
Francis  Partridge  (then  John  Francis  Penyston) 
died  on  the  7th  June  1893  without  ever  having  had 
any  issue. 

Anthony  William  Partridge  was  the  second 
son  of  John  Anthony  Partridge  and  Louisa 
Isabella  his  wife.  He  died  on  the  23rd  Sept.  1S8«. 
without  having  barred  his  estates  in  tail  male  in. 
remainder  under  the  said  wills,  and  having  had 
issue,  three  children  only,  namely,  the  plaintiff 
Anthony  Francis  Paa-tridee,  his  eldest  son,  and 
the  defendant  WiUiam  Adolphns  Partridge,  his- 
second  son  (who  were  twins  and  were  bom  on  the 
22nd  Feb.  1879),  and  the  defendant  Robert  Charles. 
Partridge,  his  third  son  (who  was  bom  on  the 
24th  July  1882). 

The  defendant  Edward  Thomas  Partridge  was. 
the  third  son  of  John  Anthony  Partridge  and 
Louisa  Isabella  his  wife. 

Mrs.  Catharine  Mary  Penyston,  the  widow  of 
John  Francis  Penyston,  has  ever  since  the  death 
of  her  husband  resided  at  the  mansion-house  and 
premises  at  Comwell. 

The  plaintiff  has  not  at  any  time  since  the 
death  of  John  Francis  Penyston  resided  at  or 
occupied  the  mansion-house  and  premises  at 
Comwell,  nor  has  he  taken  or  used  the  surname 
or  arms  of  Penyston. 
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The  questions  submitted  for  the  opinion  of  the 
«onTt  were:  1.  Whether  or  not  the  conditions 
and  directions  contained  in  the  will  of  Harriet 
Penyston,  and  in  the  will  of  Frances  Peny- 
«ton.  as  to  residing  in  and  occupying  the  mansion- 
honse  and  premises  at  Comwell,  and  as  to 
taking  and  using  the  surname  and  arms  of 
Penyston,  or  any,  and  if  so  which,  of  such  con- 
-ditions  and  directions  were  binding  upon  the 
plaintiff  during  his  infancy.  2.  And  whether  or 
not  the  pfts  over  in  the  wills  respectively  con- 
tained had  taken  effect,  or  in  the  event  of  the 
«ame  conditions  and  directions  or  an^  of  them 
not  being  complied  with  during  the  infancy  of 
the  plaintiff  did  or  could  take  effect,  and  if  so, 
in  faroar  of  what  person  or  persons. 

S.  Leelce  for  the  plaintiff. — The  condition  as  to 
residence  is  an  impossible  one,  as  each  of  the 
persons  successively  entitled  under  the  successive 
Umitations  could  not  possibly  come  into  possession 
within  three  months  of  the  death  of  the  siurvivor 
•of  the  testatrix's  two  sisters.  But,  if  the  words 
are  construed  less  strictly,  the  plaintiff  was  only 
fourteen  years  old  when  he  became  tenant  in  tail 
in  possession  of  the  property  on  the  7th  June 
1S93 ;  and  the  condition  requiring  residence  in  the 
mansion-house  is  not  binding  upon  an  infant.  He 
refen-ed  to 

Simpson  on  Infants,  2nd  edit.,  p.  82 ; 

Luteomie  v.  Tales,  5  B.  i  Aid.  553; 

Parry  v.  Boberl»,  25  L.  T.  Eep.  N.  S.  371. 

These  authorities  show  that  such  a  condition  is 
not  binding  on  the  infant  plaintiff. 

C.  Ashworth  Jamet  for  the  first  two  defendants 
<the  two  yoimger  brothers  of  the  plaintiff). — The 
plaintiff  while  an  infant  has  no  authority  to 
«hoo8e  his  place  of  residence.  The  condition 
requiring  residence  is  a  condition  subsequent  to 
the  taking  of  the  estate.  He  referred  to 
Seymour  t.  Vemon,  33  L.  J.  692,  Ch. 

The  cases  of  Walcot  v.  SotfieU  (Kay,  534)  and 
J?«  Moir ;  Warner  v.  Moir  (50  L.  T.  Eep.  N.  S.  10 ; 
2-S  Ch.  Div.  605)  show  the  meaning  of  the  word 
■^residence"  in  such  a  condition. 

Hoieard  for  the  third  defendant,  Edward 
Thomas  Partridge  (the  third  son  of  John  Anthony 
Partridge  and  Louisa  Isabella  his  wife). — The 
'Condition  is  capable  of  a  construction  which  makes 
it  possible,  and  the  plaintiff  is  bound  by  the  con- 
dition as  to  residence  although  an  infant.  Where 
a  condition  annexed  to  the  estate  of  an  infant  is 
for  his  benefit  he  must  fulfil  it.  In  Co.  Litt. 
246  b  it  is  stated,  "And  so  it  is  of  an  infant ;  his 
laches  for  not  performing  of  a  condition  annexed 
to  a  state  either  made  to  his  ancestor  or  to  him- 
selfe  shall  barre  him  of  the  right  of  the  land  for 
«ver."  The  case  of  Hearle  v.  Greenbank  (1  Ves. 
«en.  '2£)8,  304)  shows  that  an  infant  may  perfoiTU  a 
-condition  for  his  benefit  at  common  law.  In  the 
ease  of  Aatley  v.  Earl  of  Essex  (30  L.  T.  Rep. 
N.  S.  485 ;  L.  Rep.  18  Eq.  290)  an  estate  was  held 
to  be  forfeited  by  reason  of  the  non-compliance 
by  a  tenant  in  tail  (who  was  in  India  when  he 
became  entitled  to  the  possession  of  the  estate, 
and  was  ignorant  of  his  rights  and  duties  under 
the  ^1  through  which  he  claimed)  with  a  name 
and  arms  clause.  [Nobth,  J. — There  the  tenant 
in  tail  was  of  full  age.1  In  the  case  of  Bevan  v. 
Mahon  Hagan  (L.  Rep.  (Ir.)  27  Ch.  Div.  399)  the 
iieglect  of  an  infant  to  comply  with  a  condition 


to  take  the  arms  of  a  testator  lost  him  the  estate. 
[Nobth.  J. — The  plaintiff  has  still  six  months 
m  which  to  take  the  name  and  arms  of  the 
testatrix.] 

KoBTH,  J.  read  the  limitations  in  the  will  of 
Harriet  Penyston,  and  proceeded : — They  are  aU 
direct  limitations  not  to  take  effect  upon  a  con- 
dition of  any  sort,  but  limitations  to  take  effect 
in  due  order  as  the  previous  takers  die  out,  and  to 
go  on  to  the  very  end  if  no  previous  taker  thought 
fit  to  bar  the  entail.  Then  comes  the  proviso 
dealing  with  several  matters  which  are  all  intro- 
duced by  way  of  conditions  subsequent.  They  are 
not  conditions  precedent,  because  the  estate  is 
cled,rly  given  in  words,  but  they  are  conditions  on 
which  in  particular  events  the  estate  that  has  been 
taken  by  various  persons  may  be  divested  from 
them  and  passed  over  to  other  persons  further 
down  in  the  order  of  the  limitations.  Now,  I  will 
read  first  a  part  of  the  proviso  without  any  com- 
ment. [His  Lordship  read  the  proviso  set  out 
above  down  to  the  words  "  tenantaole  repair,"  and 
continued :]  Now,  to  pause  there,  there  is  a  good 
deal  to  be  said  about  that  clause.  First  of  all,  I 
win  deal  with  the  last  part  of  it.  It  is  said  that 
the  condition  is  an  impossible  one,  because  it 
requires  the  parties,  within  three  months  of  a 
given  date,  to  reside  for  nine  months  at  least  in 
the  house  in  question.  I  do  not  think  that  is  the 
meaning  of  that  clause.  I  think  that  the  meani^ 
is  pretty  clear,  although  it  is  badly  exprassed.  fi 
will  be  noticed  that  the  phrase  is  that  the  parties 
respectively  "shall  and  do  within  the  space  of 
three  months  next  after  the  decease  of  the 
survivor  of  my  said  two  sisters  Frances  and  Jane 
reside  in  and  occupy  the  mansion-house  "  for  the 
space  of  nine  months.  Now,  there  the  drafts- 
man has  attempted  to  put  into  one  clause  two 
different  things,  one  to  which  the  word  "  do " 
applies  and  the  other  to  which  the  word  "  shall " 
applies.  I  am  now  extending  it  in  the  way  in 
which  I  think  the  draftsman  would  have  done 
better  to  have  extended  it,  instead  of  contracting 
it  as  he  did.  I  extend  it  to  mean  this:  shall, 
within  the  space  of  three  months  next  after  the 
decease  of  the  survivor  of  my  two  sisters,  begin 
to  reside  in  and  occupy,  or  reside  in  and  occupy 
for  the  first  time — that  is,  enter  into  possession  of 
the  mansion-house ;  and  shall  reside  in  and  occupy 
the  mansion-house  for  the  space  of  nine  months 
in  each  year — that  is  to  say,  shall  enter  into 
possession  within  the  three  months,  and  shall 
reside  nine  months  a  year.  That,  in  my 
opinion,  is  the  strict  construction  of  the  words, 
and  that  that  was  intended  I  have  not  the  least 
doubt,  not  only  from  the  constmotion  of  the 
words,  but  from  the  fact  that  Miss  Frances 
Penyston's  will  was  drafted  at  a  subsequent  date, 
with  this  will  before  the  draftsman,  and  that  her 
will,  which  in  most  respects  follows  precisely  the 
language  used  here,  does  expand  the  words  a 
little,  and  draw  a  distinction  between  commencing 
i-esidence  and  continuing  to  reside.  As  to  the 
construction  of  that  clause,  therefore,  I  think 
there  is  no  difficulty.  Then  to  go  ba«k,  there  are 
a  number  of  persons  upon  whom  that  condition 
is  imposed,  and  the  words  are  that  the  said  so- 
and-so  "  and  every  person  who  by  virtue  of  the 
limitations  hereinbefore  contained  shall,"  what  P 
shall  "  become  entitled  to  the  possession  or  to 
the  receipt  of  the  rents  and  profits  "  of  the  pro- 
perty, shall  do  so  and  so.    Now,  these  various 
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perBons,  who  all  come  in  or  might  come  in  under  a 
long  string  of  limitations,  are  persons  who  could 
not  come  into  possession  all  at  the  same  time ; 
they  must  come  into  possession  successively. 
Therefore  it  cannot  be  said  that  all  these  persons 
were  to  do  it  all  at  once,  because  no  person  is 
required  to  do  it  except  on  becoming  entitled  to 
possession  or  to  the  receipt  of  the  rents  and 
profits.  Then,  on  the  other  hand,  it  goes  on  in 
this  way :  that  the  person  so  becoming  entitled 
"  shall  and  do  within  the  space  of  three  months 
after  the  decease  of  the  survivor  of  my  two  sisters 
Frances  and  Jane  "  (now,  as  Jane  died  before  the 
testatri  X,  one  may  leave  her  out ;  therefore  it  is  with- 
in three  months  after  the  death  of  my  surviving 
sister  Frances)  enter  into  possession.  How  is  that 
possible  ?  Of  course,  it  is  not  possible  for  a  series 
of  persons  becoming  entitled  successively  and  not 
concurrently,  except  so  far  as  not  only  one,  but 
possibly  two  or  three,  might  happen  to  come  into 

Sossession  within  three  months  by  reason  of  early 
eaths.  But  the  question  is,  what  is  the  meaning 
of  those  words  "  within  the  space  of  three  months 
next  after  the  decease  of"  my  surviving  sister? 
It  is  said  that  that  applies  to  the  first  taker,  and 
that  with  respect  to  all  the  rest  it  ought  to  be  read 
within  the  space  of  three  months  next  after  each 
of  them  shall  come  into  possession  or  receive  the 
.  rents  and  profits.  That  is  an  alteration  in  the 
will  that  I  do  not  feel  myself  at  liberty  to  make. 
Whether  that  was  intended  I  do  not  know.  Very 
possibly  that  may  have  been  intended,  but  I  can- 
not guess  at  it,  and  I  have  no  words  in  the  will  by 
which  I  can  come  legitimately  to  that  conclusion. 
Those  words  are  not  expressed  here  either  directly 
or  inferentially,  or  impliedly.  I  cannot  find  any 
words  amounting  even  by  implication  to  that, 
and  I  do  not  feel  at  liberty  to  introduce  such  words 
for  the  first  time.  Then,  is  the  result  this :  that 
all  these  persons  are  to  be  subject  to  that  obliga- 
tion within  three  months  ?  I  do  not  think  that  is 
the  intention,  and  my  view  of  the  matter  is,  that 
all  these  persons  are  referred  to  here  as  being 
possible  takers,  anyone  of  whom  might  come  into 
possession  or  receipt  of  rents  and  profits  at  the 
death  of  the  surviving  sister,  and  any  two  or  three 
or  more,  possibly,  might  do  bo  within  three  months 
afterthat  date.  Construingthis  clause  as  fairly  asl 
can,  and  giving  as  much  effect  to  it  as  I  can,  I  hold 
that  it  only  applies  to  such  of  the  persons  taking 
under  the  limitations  as  do  come  into  possession  or 
receipt  of  the  rents  and  profits  within  three  months 
after  the  death  of  the  surviving  sister  Frances, 
who  died  in  the  yeai- 1873.  When  she  died  John 
Anthony  Partridge  and  his  wife  were  both  dead. 
John  Francis  Partridge,  who  died  in  1893,  was  alive, 
and  there  is  no  doubt  that  he  did  comply  strictly 
with  the  conditions  required  as  to  residence  and  as 
to  name  and  arms.  In  my  opinion,  in  the  events 
that  have  happened,  that  does  not  apply  to  any- 
body but  him.  That  is  my  view  of  the  con- 
struction of  that  clause.  Then  it  proceeds  :  [His 
Lordship  then  read  the  proviso  as  to  the 
name  and  arms,  and  continued:]  The  words 
here  are,  "  shall  and  do  within  the  space  of 
one  year  next  after  they  respectively  shall  so 
become  entitled,"  and  therefore,  to  prevent  any 
possible  question,  I  think  that  it  is  right  that  the 
guardians  of  the  infant  who  has  now  succeeded  to 
the  estate  ought  to  take  steps  to  comply  with  this 
clause  for  the  purpose  of  preventing  any  question 
whether  the  young  man  in  question  will  take  the 


property  in  case  of  non-compliance.  I  do  not 
think  there  is  any  great  hardship  in  asking  him  to 
change  his  name  from  Partridge  to  Penyston,  and 
it  seems  to  me  that  there  is  very  good  reason  for 
doing  so.  Whether  necessary  or  not.  it  is  & 
prudent  precaution  to  take,  and  I  think  tbey 
ought  to  take  that  step.  Then  we  come  to  the- 
final  clause,  the  gift  over ;  but  before  leaving  these- 
gifts  I  call  attention  to  the  fact  that  they  are 
clearly  expressed  as  something  that  -will  divtist  an^ 
estate  which  has  already  taken  effect.  It  is  some- 
thing to  be  done  -within  three  months  and  twelve 
months  respectively  after  the  time  at  which 
he  has  become  entitled  to  the  possession  or 
to  the  receipt  of  the  rents  and  profits.  Then 
the  gift  over  is :  [His  Lordship  read  the  gift 
over  as  set  out  above  and  continued :]  As 
regai'ds  that  clause,  it  must  be  fairly  construed, 
and  unless,  when  a  fair  construction  is  put  upon 
it,  it  does  impose  the  obligation  of  doing  some- 
thing upon  the  parties,  the  omission  of  which 
does  take  the  estate  away  from  them,  the  estate 
will  not  be  taken  away.  Now,  first  of  all,  I 
think  the  reference  to  the  space  of  one  year 
does  not  apply  to  refusal  or  neglect  to  reside  in 
and  occupy  the  said  mansion-house  and  premises- 
That  is  the  first  part  of  the  clause,  and  the  alter- 
native is,  or  (shall  refuse  or  neglect)  "  to  take  such. 
surname  ajid  arms,  and  to  use  the  means  which 
shall  be  requisite  to  enable  and  authorise  him  and 
them  so  to  do  within  the  space  of  one  year  " ;  and 
then  it  goes  on,  "then  and  in  either  of  those 
cases,"  showing  that  the  testatrix  has  pat  two 
cases  distinct  from  one  another.  The  case  of  the 
surname  and  arms  is  the  only  one  as  to  which 
any  space  of  one  year  has  been  imposed,  and  for 
that  reason,  and  on  the  whole  construction  of  the 
clause.  I  think  it  clear  that  that  reference  to 
something  to  be  done  within  the  space  of  one 
year  has  merely  reference  to  taking  the  surname 
and  arms  and  using  the  proper  means  to  get 
the  right  of  taking  them.  Then  it  is  said  that 
the  clause  does  not  apply  to  an  infant.  The 
plaintiff,  who  came  into  possession  on  the  7th 
June  1893,  is  now  about  fourteen,  and  the  ques- 
tion has  been  raised  as  to  the  necessity  for 
him  to  reside  and  take  the  name  and  arms.  I 
have  already  expressed  my  opinion  as  to  what 
ought  to  be  done  about  the  name  and  arms; 
but  John  Francis  Partridge  having  come  into 
possession  on  the  7th  June  1893,  more  than  three 
months  have  elapsed  since  that  time,  and  there- 
fore the  question  is,  whether  the  infant  waa  bound 
within  three  months  to  enter  into  possession  of 
the  house  and  continue  to  reside  there  for  the 
space  of  nine  months  in  each  year.  In  my  opinion 
he  was  not,  and  the  infant  is  entitled  to  the  estate. 
As  I  pointed  out  just  now,  the  testatrix  is  not 
giving  him  the  estate  on  the  condition  that  he 
does  it,  but  is  taking  a-wav  that  estate  if  he  does 
not;  and  then  one  must  look  to  see  what  the 
event  is  on  which  the  estate  is  to  go  over. 
The  only  event  is,  if  the  infant  refuses  or  neglects 
to  do  it,  and  in  my  opinion  an  infant  cannot  refuse 
or  neglect  to  reside  in  a  particular  place  if  the 
persons  who  have  the  legal  custody  and  care  of 
him  do  not  choose  that  he  should  do  so.  It  is  not 
even  if  be  omit  to  do  it,  or  does  not  do  it.  but  it 
is  if  he  refuse  or  neglect  to  do  it ;  and  in  my 
opinion  an  infant  who  cannot  control  or  fix  the 
place  where  he  resides  cannot  be  said  to  refuse  or 
neglect  to  reside  at  a  place  within  those  terms. 
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In  mj  opinion  this  claose  does  not  apply  to  the 
preaent  infant,  at  any  rate  daring  his  infancy.  It 
u  conceded,  and  it  is  clear,  that  no  distinction  can 
be  drawn  from  the  tender  years  of  an  infant.  I 
caimot  see  that  the  obligation  which  clearly  could 
not  possibly  exist  at  the  age  of  two,  is  to  apply  to 
the  age  of  ten,  fifteen,  or  twenty.  I  can  draw  no 
line  during  the  period  of  legal  infancy,  and  if  an 
infant  is  not  bound  to  do  it,  any  mfant  is  not 
boimd  to  do  it  up  to  the  time  he  attains  twenty- 
one.  Now,  as  regards  this,  the  passages  referred 
to  in  Coke  on  Littleton  seem  to  me  in  point. 
The  first  is  at  246  b.  He  says,  having  spoken  first 
of  all  of  a  married  woman :  "  And  so  it  is  of  an 
iniant ;  his  laches  for  not  performing  of  a  condi- 
tion aimexed  to  an  estate,  either  made  to  his 
ancestor  or  to  himself,  shall  bar  him  of  the  right 
of  the  land  for  ever."  That  is  to  say,  if  there  is 
a  condition  precedent  which  he  ought  to  perform 
and  does  not,  he  may  be  barred  by  reason  of  its 
not  having  been  performed.  Then  the  other 
passage  at  380  b  is  more  restrictive  still.  There 
the  proposition  taken  from  Coke  is,  "  No  lachesse 
shall  be  adjudged  in  the  heire  within  age."  Then 
Coke  proceeds :  "  Laches  or  lasches  is  an  old 
French  word  for  slackness  or  negligence  or  not 
doing.  And  the  rule  (that  no  negbgence  shall  be 
adjudged  in  an  infant)  is  true  where  he  is  thereby 
to  be  barred  of  his  entrie  in  respect  of  a  former 
ri^ht  as  Inr  a  discent ;  or  of  his  former  right  (as 
Littleton  doth  here  put  an  example)  by  a  warrantie 
where  his  entrie  is  congeable.  But  otherwise  it  is 
of  conditions,  charges,  and  penalties  going  out  of 
or  depending  upon  the  original  conveyance,  for 
the  laches  or  negligence  shall  be  adjudged  in 
those  cases  as  well  in  the  infant  as  any  other. 
And  see  further  there,  where  an  infant,  being 
tenant  for  life  or  years,  shail  be  punished  for 
dung  or  suffering  ot  waste ;  and  where  he  claimeth 
by  purchase  a  cessavit  shaJl  lie  against  him  if  he 
pay  not  his  rent  by  two  years,"  and  so  on.  Then 
the  case  Mr.  Howai-d  referred  to  of  Bevan  v. 
Xahon  Hagan  (ubisup.)  is  a  veiy  instructive  case. 
It  does  not,  however,  apply  here.  It  is  sufficient, 
therefore,  to  read  the  nead-note  to  show  what  is 
decided :  "  A  testator  bequeathed  to  the  son  of 
hie  daughter  A.  who  should  first  attain  the  age  of 
twenty-one  years,  and  should,  before  attaining 
that  aee,  have  taken  and  borne  the  surname  of  H. 
and  the  arms  of  the  testator,  certain  articles 
therein  specified ;  and  in  case  there  should  be  no 
son  of  A.  who  should  attain  that  age  and  have 
previously  assumed  the  said  name  and  arms,  then 
to  the  son  of  the  testator's  daughter  R.  who  should 
first  attain  that  age,  and  before  attaining  that  age 
shoold  have  assumed  the  said  name  and  arms." 
That  was  the  gift  that  had  to  be  dealt  with  there. 
"  It  was  proved  to  the  satisfaction  of  the  court  that 
R.'b  son  had,  before  attaining  the  age  of  twenty- 
one  years,  assumed  the  name  of  H.,  and  had  after, 
but  not  before,  he  had  attained  twenty-one, 
obtained  a  Royal  licence  to  assume  the  arms  and 
name  of  the  testator."  That  is,  he,  as  infant,  had 
done  part  of  what  he  was  bound  to  do,  but  he  had 
not  done  the  rest.  It  was  held  "that  the 
assumption  of  the  name  and  ai-ms  of  the  testator 
by  the  son  of  the  testator's  daughter  before  he 
attained  twenty-one  years  was  a  condition  pre- 
cedent to  the  vesting  of  the  legacy  in  him ;  and 
that  B.'s  son  had  not  complied  with  the  conation, 
and  that  the  gift  over  took  effect."  It  is  quite 
dear  that,  if  there  is  a  condition  imposed  as  a 


condition  precedent  of  the  sort  that  can  be  per- 
formed by  an  infant,  and  if  it  is  not  performed 
by  him,  the  Umitatiou  over  is  a  good  one,  and 
will  take  effect ;  but  in  the  present  case,  as  I  have 
pointed  out,  there  is  merely  a  limitation  to  defeat 
the  estate,  which  depends  not  upon  the  taker  not 
doing  it,  but  upon  his  refusing  or  neglecting  to  do 
it ;  and,  in  my  opinion,  as  in  tne  case  before  Lord 
Romilly  of  Parry  v.  Boberts  (mM  sup.),  there  is  no 
condition  here  which  he  can  be  said  to  refuse  or 
neglect  to  perform  during  the  time  that  he  is  an 
infant.  In  my  opinion,  therefore,  the  omission  to 
enter  into  the  occupation  or  residence  of  the 
house  within  three  months  after  the  death  of  John 
Anthony  Partridge  has  not  divested  from  the 
infant  the  estate  he  takes  under  that  will.  I  have 
referred  to  one  will  only.  Part  of  the  property 
passed  under  the  will  of  Frances  Penyaton,  but 
the  conditions  in  that  will  are  exactly  the  same, 
although  in  one  or  two  respects  they  are  rather 
more  fully  expressed  than  in  the  will  of  Harriet 
Penyston.  It  is  unnecessary,  therefore,  for  me  to  , 
refer  to  her  will,  as  the  remarks  I  have  made  on 
the  first  will  apply  to  both.  There  must  be  a 
declaration  that  the  gift  over  in  the  will  contained 
has  not  taken  effect  down  to  the  present  time. 

Solicitors  for  all  parties,  W.  H.  Withall  and  Co. 


Dee.  8,  9,  and  19, 1893. 

(Before  North,  J.) 

Davis  v.  Davis,  (a) 

Partnership — Tenants  in  common — Manufaeiuring- 

business  —  Freehold  houses — Partnership  Act 

1890  (53  &  54  Vict.  c.  39),  s.  1,  sub-sect.  (1),  s.  2. 

A  fan  manufacturer,  by  his  will,  gave  his  residuary 
real  and  personal  estate  to  his  two  sons  in  equal 
shares  as  tenants  in  common.  The  gift  included 
his  three  freehold  houses,  and  the  goodwill,  stock- 
in-trade,  and  machinery  of  the  business  carried 
on  by  him  at  two  of  his  freehold  houses.  The 
tteo  sons  continued  to  carry  on  the  bttsiness  under 
the  «anie  style  and  at  the  same  two  houses  for 
their  own  profit  without  entering  into  any  agree- 
ment for  a  partnership  or  even  tnentioning  it. 
No  accounts  were  kept  between  them  and  no 
annual  balance-sheei  was  prepared,  but  onee  a 
week,  aiid  sometimes  oftener,  each  drew  out  the 
same  sum,  for  his  own  use,  and  there  was  no 
other  division  of  profits.  They  obtahied  money 
by  mortgaging  tne  third  freehold  house,  which 
was  let  to  a  tenant,  and  employed  the  money  in 
enlarging  their  workshops  at  the  two  houses 
xohere  the  business  was  carried  on.  Subsequently 
they  mortgaged  the  two  last-msntioned  houses  to 
provide  new  plant  and  machinery.  The  rent  of 
the  third  freehold  house  was  from  time  to  time, 
as  received  from,  the  tenant,  divided  equally 
between  them.  Each  of  them  paid  succession 
duty  on  his  share  of  the  freehold  houses  devised 
to  them  by  their  father.  One  died  intestate, 
without  issue,  leaving  a  uiidow  at^  a  sister, 
besides  his  brother  who  became  heir-at-law,  and 
who,  with  the  sister,  constituted  the  next  of  kin. 

Held,  that  there  was  a  partnership  between  the  two 
sons  with  respect  to  the  business,  but  that  such 
partnership  did  not  include  the  three  freehold 
houses  or  any  of  them,  and  that  the  moiety  of  the 

(a)  Beportod  by  J.  TBCgTBAH,  Eaq.,  BuTlster-at-Law. 
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deceated  son  in  the  three  freehold  hotues  vetted, 
upon  his  death,  legally  and  beneficially,  in  his 
brother  at  heir-at-law  of  the  deceased,  subject  to 
any  rights  of  the  widow  therein  under  the 
Intestates  Estates  Act  1890. 

Special  case. 

Edward  Bavis  made  his  will,  dated  the 
i2th  Feb.  1887,  and  thereby,  after  appointing 
an  executor  and  executrix  thereof  and  making 
divers  pecmiiary  and  specific  bequests  and  devises 
in  favour  of  his  wife  and  children,  the  testator 
gave,  devised,  and  bequeathed  all  the  rest  and 
residue  of  his  estate  and  effects  whatsoever 
and  wheresoever  imto  his  two  sons,  the  plaintiff 
and  Chai'les  Frank  Davis  (since  deceased), 
their  heirs,  executors,  administrators,  and  assigns 
absolutely,  in  equal  shares  as  tenants  in  common. 

He  died  in  Jan.  1889. 

The  residuary  estate  comprised,  amongst  other 
things,  (a)  two  freehold  houses  and  premises, 
numbered  respectively  62  and  64,  Sumner-street, 
Southwark,  in  the  occupation  of  Edward  Davis  at 
the  time  of  his  death  ;  (6)  an  adjoining  freehold 
house  and  premises.  No.  60,  Sumner-street,  let  to  a 
yearly  tenant  at  a  rent  of  30{.  per  annum ;  and  (c) 
the  gondwill.  stock-in-trade,  plant,  and  machinery 
'of  the  business  of  a  patent  fan  manufacturer, 
which  Edward  Davis  carried  on  at  the  date  of  his 
death  on  the  premises  Nos.  62  and  64,  Sumner- 
street. 

The  business  had  been  carried  on  by  Edward 
Davis  on  such  last-mentioned  premises  from 
the  time  he  had  acquired  the  premises, 
which  was  by  purchase  some  fourteen  years 
previously  to  his  death.  For  many  years  pre- 
viously to  his  having  so  acquired  such  premises 
he  carried  on  such  business  either  in  partnership 
or  alone  elsewhere  in  Sumner-street.  Such  busi- 
ness was  always  carried  on  by  Edward  Davis, 
whether  alone  or  in  partnership  under  the 
style  of  Lloyd  and  Davis.  There  was  no  especial 
advantage  in  cairying  on  such  business  at  Nob. 
62  and  64,  Sumner-street.  It  might  have  been 
carried  on  with  equal  advantage  elsewhere. 

From  the  death  of  Edward  Davis  until  the  death 
of  Charles  Frank  Davis  hereinafter  mentioned  the 
plaintiff  and  Charles  Frank  Davis  carried  on  the 
business  for  their  own  benefit  under  the  style  or 
firm  of  Lloyd  and  Davis,  and  on  the  same  premises, 
which  was  advantageous  in  keeping  together  the 
connection.  No  articles  of  partnership  were  ever 
executed,  nor  was  any  agreement  for  a  partnership 
come  to,  nor  was  a  partnership  ever  mentioned 
between  the  plaintiff  and  Charles  Frank  Davis. 
No  accounts  as  between  the  plaintiff  and  Charles 
Frank  Davis  were  ever  kept,  nor  was  any  balance- 
sheet  or  annual  account  as  to  such  busmess  ever 
prepared,  but  eveiy  week,  and  occasionally  oftener, 
each  of  them  (the  plaintiff  and  Charles  Frank 
Davis)  drew  from  the  business  and  retained  for  his 
own  use  31.  or  more,  each  one  so  di-awing  and 
retaining  the  same  sum  precisely  as  the  other, 
and,  save  as  aforesaid,  no  division  of  profits  or 
other  moneys  was  made. 

In  October  1889  the  plaintiff  and  Charles  Frank 
Davis  borrowed  a  sum  of  3001.  on  mortgage  of  the 
house  and  premises,  No.  60,  Sumner-street,  and 
they  expended  the  same  sum  in  enlarging  their 
workshops  at  Nos.  62  and  64,  Sumner-street,  by 
taking  in  so  as  to  form  part  of  such  workshops  a 
shed  in  the  rear  of  and  forming  part  of  the  pre- 


mises, No.  60,  Sumner-street.  The  rent  of  the 
tenant  of  No.  60,  Sumner-street  was  thereupon 
reduced  from  30!.  to  242.  per  annum. 

In  September  1891  the  plaintiff  and  Charles 
Frank  Davis  borrowed  a  f  luther  sum  of  300L  on 
an  equitable  mortgage  of  Nos.  62  and  64,  Sumner- 
street,  and  such  sum  was  used  in  the  busineBR 
mainly  in  the  purchase  of  new  plant  and 
machinery. 

No  enti-ies  were  made  by  the  plaintiff  and 
Charles  Frank  Davis  as  to  any  rent  or  otherwise 
howsoever  in  respect  of  any  of  the  freehold 
premises.  The  rent  of  No.  60,  Sumner-street, 
was  from  time  to  time  as  received  divided  equally 
between  the  plaintiff  and  Charles  Frank  Davis. 

On  the  death  of  Edward  Davis,  each  of  than 
the  plaintiff  and  Charles  Frank  Davis  paid 
succession  duty  on  the  share  in  the  freehold 
premises  so  devised  to  him. 

Charles  Frank  Davis  died  on  or  about  the 
29th  Jan.  1892  intestate  and  without  issue,  and 
leaving  (1)  the  plaintiff  bis  heir-at-law,  (2)  the 
defencbjit  Emuy  Maria  Louisa  Davis  (his 
widow),  and  (3)  the  plaintiff  and  his  sister  the 
defendant  Sarah  Frost,  his  sole  next  of  kin,  and 
letters  of  administration  to  the  estate  and  effects 
of  Charles  Frank  Davis  were  duly  granted 
to  the  defendant  Enuly  Maria  Louisa  Davis  ont 
of  the  principal  registiy  of  the  Probate  Divigion 
of  this  honourable  court  on  the  5th  April  1893, 
and  she  is  now  his  sole  legal  personal  representa- 
tive. The  defendant  Sarah  Frost  takee  any 
interest  for  her  separate  use. 

The  questions  submitted  for  the  opinion  <d 
the  coiut  were  :  (1)  Whether  any  partnership 
existed  between  the  plaintiff  and  Charles  Frank 
Davis  in  respect  of  the  business.  (2)  If  there 
was  such  a  partnership,  then,  whether  the  pr»- 
mises,  Nos.  62  and  64,  Sumner-street,  and  so 
much  of  the  premises  No.  60,  Sumner-street,  sa 
since  the  year  1889  had  been  used  for  the 
business,  or  any  part  or  parts  thereof  or  interest 
therein  respectively,  formed  part  of  the  assets  of 
the  partnership.  (3)  Whether  the  moiety  of  the 
same  premises  which  belonged  to  Charles  Frank 
Davis,  on  the  death  of  Charles  Frank  Davis, 
passed  beneficially  as  well  as  legally  to  the 
plaintiff  as  his  heir-at-law,  subject  to  any  rights 
therein  of  the  defendant  Emily  Maria  Louisa 
Davis  to  dower,  or  under  the  Intestate  Estates 
Act  1890.  (4)  How  the  costs  of  the  action  (which 
was  a  friendly  one)  ought  to  be  borne. 


T.  L.  Wilkinson  for  the  pMntiff. — ^No  , 
ship  ever  existed  between  the  plaintiff  and  Charles 
Frank  Davis.  The  fact  that  they  were  tenants  in 
common  of  the  residuary  estate  of  Edward  Davis, 
which  included  this  partnership  business,  houses, 
and  land,  does  not  of  itself  create  a  partnership : 
(Partnership  Act  1890,  s.  2,  sub-sect.  1.)  Where 
there  is  no  contract  or  agi'eement  for  a  partner- 
ship there  cannot  be  a  partnership.  The  case 
states  that  no  agreement  for  a  partnership  iras 
come  to,  nor  was  a  partnership  ever  mennoaed 
between  them.  There  is  no  reported  cajse  in  which 
it  has  been  held  that  a  partnership  existed 
between  persons  without  any  agreement  for  a 
partnership.  In  the  cases  of  Waterer  v.  Watertr 
(L.  Rep.  15  Eq.  402)  and  Davis  v.  Games  (12  Ch. 
Div.  813)  it  was  held  that  property  was  part- 
nership property  on  the  ground  that  it  had 
become  involved  in   partnership  dealings;  the 
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decimon  in  each  case  was  grounded  on  the  fact  of  the 
existence  of  a  partnership.  In  the  case  of  Steward 
T.  Blakeway  (L.  Hep.  4,  Ch.  App.  60S)  it  tras  held 
that  there  was  no  partnership,  but  only  a  part 
ownership  of  the  land  in  question  which  devolTed 
as  real  estate. 

Athion  Crots  for  the  defendants. — The  facta 
stated  in  the  special  case  as  to  the  conduct  and 
dealings  of  the  plaintiff  and  Charles  Frank  Dayis 
show  tnat  a  partnership  existed  between  them,  and 
the  houses  and  property  used  in  the  partnership 
business  became  partnership  property.  There  is 
quite  as  much  evidence  of  the  existence  of  a 
partnership  in  this  case  as  in  the  cases  of  Davis  v. 
6am««  (ttSi  sup.)  and  Walerer  t.  Waterer  {vhi 
mp.). 

T.  L.  Wilkinson  in  reply. — The  statement  in  the 
special  case  negatives  the  existence  of  any  agree- 
ment for  a  partnership,  and  there  must  be  an  agree- 
ment for  a  partnership  before  a  partnership  can 
exist.  Here  a  partnership  was  never  discussed  or 
contemplated.  [Nobth,  J. — Would  they  have 
been  liable  as  partners  to  outsiders  P]  There 
might  have  been  such  a  holding  out  to  outsiders 
that  they  were  partners,  as  to  render  them  liable 
as  such,  but  that  would  not  make  a  partnership 
as  between  themselves.  If  there  was  a  partner- 
ship constituted  by  conduct,  there  ai-e  no  terms  of 
auch  a  partnership,  and  the  question  arises,  what 
property  is  included  in  the  partnership  assets,  and 
what  is  not  P 

NosTH,  J. — In  this  case  the  question  is,  whether 
two  brothers  are  partners  or  not  in  certain  houses 
and  land,  the  materiality  being  whether  it  is  con- 
verted into  personal  estate  or  whether  it  is  real 
estate.  [His  Lordship  read  the  special  case  and 
proceeded :]  Now,  those  are  the  material  facts. 
The  statement  that  no  agreement  for  a  partner- 
ship was  ever  come  to  between  them  was  a  good 
deal  relied  upon  by  Mr.  Wilkinson.  He  says,  and 
I  think  correctly,  that  there  must  be  some  agree- 
ment for  a  partnership  to  constitute  a  partneriMiip ; 
and  I  think  that  is  clear,  on  general  principles,  and 
there  are  phrases  in  the  Pajtnership  Act  of  1890 
tending  to  the  same  conclusion.  But  I  do  not  think 
that  is  to  be  construed  as  Uterally  as  Mr.  Wilkin- 
Mn  wished  to  construe  it.  I  understand  it  to  mean, 
what  Mr.  Ashton  Cross  argues  it  to  mean,  that 
no  agreement  for  partnership  was  come  to  unless 
the  facts  therein  stated  indicate  that  there  is  a 
partneiship  existing  between  them.  If  I  did  not 
M  construe  it  I  should  not  deal  with  the  special 
case  at  all,  because  it  is  clear  here  that,  although 
the  parties  had  agreed  upon  a  special  case,  it  was 
with  a  different  meaning  attached  to  the  phrases 
in  it ;  but  I  consider  it  means  this,  that  no  agree- 
ment was  ever  come  to  unless  the  facts  stated  in 
the  special  case  are  evidence  from  which  a  part- 
nership agreement  is  to  be  implied.  The  testator's 
irill  contams  a  devise  and  bequest  of  all  the  rest  and 
residue  of  his  estate  whatsoever  and  wheresoever, 
mito  his  two  sons  in  equal  shares  as  tenants  in 
common.  Besides  other  property,  which  is  not 
mentioned  in  this  case,  they  did  take  this  business 
as  temmts  in  common,  and  thev  took  these  three 
booses  as  tenants  in  common  also.  At  that  time 
there  was  no  partnership  whatever  between  them, 
>nd  therefore  the  property  vested  in  them  as 
tenants  in  common.  That  is  not  a  partnership  in 
itself,  and  the  question  is  whether  anything  took 
plaoe  afterwards  which  has  had  the  effect  of  con- 


stituting a  partnership.    Now,  as  regards   the 
business,  I  think  there  is  sufficient  to  show  that 
there  was  a  partnership.     In  the  first  place,  look- 
ing at  the  Partnership  Act  of  1890,  I  find  the 
first  section  provides,  "Partnership  is  the  relation 
which  subsists  between  persons  carrying  on  a 
business  in  common  with  a  view  of  profit."    Now 
that  ex9<^ly  describes  this  case.    I  do  not  say  that 
that  of  itself  is  conclusive,  but  it  comes  precisely 
within  the  definition  given  there  as  to  what  a 
partnership  is ;   and  the  case  admits  that  there 
were  profits  divided,  because  this  SI.  a,  week,  or 
whatever  it  was,  which  was  taken   out  by  each 
brother,  was  a  division  of  profits,  although  the 
case  states,  "  and  save  as  aforesaid  no  division  of 
profits  or  other  moneys  was  ever  made."   Whether 
that  was  entirely  profit  or  not,  at  any  rate  it  is 
clear  that  it  was  in  part  a  division  of  profits. 
Then  we  come  to  sect.  2  of  the  Partnership  Act 
of  1890 ;  and  sub-sects.  1  and  3  seem  to  me  to  be 
material.    Sub-sect.  1  is  this :   "  Joint  tenancy, 
tenancy  in  common,  joint  property,  common  pro- 
perty, or  part  ownership,  does  not  of  itself  create 
a  partnership  ajs  to  anything  so  held  or  owned, 
whether  the  tenante  or  owners  do  or  do  not  share 
any  profits  made  by  the  use  thereof."    Then  the 
Srd  sub-section  is  material  as  bearing  upon  the 
question  of  partnership  in  the  business,  because 
the    conclusion    I   have    come   to,    for   reasons 
which  I  will  mention  presently,  is,  that  there 
was  a  pai'tnership  in  the  business,  but  that  the 
freehold   property  was   not  brought  in  to   the 
partnership.    I  deal,  therefore,  first  of  all  with 
the  business  itself;   and  I  think  that,  although 
there  was  no  express  agreement  for  partnership, 
and    no    partnership  was    ever   mentioned,  yet 
there  was  a  partnership  formed  between  them, 
as  evidenced  by  what  took  place.     Now,  look- 
ing at  the  Srd  sub-section  of  sect.  2  of  the  Act, 
what  I  find  is  this :   "  The  receipt  by  a  person 
of  a  share  of  the  profits  of  a  business  is  prima 
facie  evidence  that  he  is  a  partner  in  the  busi- 
ness."   Now,  that  is  exactly  what  J  find  here. 
Each  of  these  persons  did  receive  money  at  their 
reguLu-  drawings,  to  some  extent  at  any  rate,  in 
respect  of  the  profits  of  the  business.    Then  the 
section  goes  on  to  say,  "  but  the  receipt  of  such  a 
share,  or  of  a  payment  contingent  on  or  vary- 
ing with  the  profite    of    a   business,  does    not 
of  itself  make  him  a  partner  in  the  business." 
The  result  is,  that  we  have  a  statement  in  the  Act 
that  the  receipt  by  a  person  of  a  share  of  profite  is 
prima  fade  evidence  of  a  partnership,  but  that  the 
receipt  of  such  share  does  not  of  itself  make  him 
a  partner  in  the  business."  Those  phrases  seem  to 
me  a  little  bit  conflicting,  but  I  do  not  think  there 
is  any  difficulty  about  understanding  them,  because 
they  were  explained  clearly  with  reference  to  pre- 
cisely this  state  of  things  by  the  Court  of  Appeal 
in  Badeley  v.  Consolidated  BaiiJc  (59  L.  T.  Kep. 
N.  S.  419 ;  S8  Ch.  Div.  238).    It  is  quite  true  that 
that  case  was  decided  before  the  Partnership  Act 
of  1890  was  passed ;  but  the  Act  seems  to  me  to 
be  precisely  carrying  out  the  stete  of  things  which 
is   referred    to  m  that  case.    There    are   some 
observations  of  Cotton,  L.J.    in   bis   judgment 
which  are  directly  in  point ;  but  I  will  read  merely 
at  present  what  Lindley,  L.J.  said  on  page  258. 
He  says  :  "  I  take  it  that  it  is  quite  plain  now  ever 
since   Cox  v.  Hickman  {8  H.  L.  Cas.  268)  that 
what  we  have  to  get  at  is  the  real  agreement 
between  the  parties.    It  is  no  longer  right  to  infer 
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either  partnership  or  aeenoj  from  the  mere  fact 
that  one  person  snares  the  profits  of  another.  It 
may  be,  and  probably  it  is  true,  that  if  all  that  is 
known  is  that  one  person  carries  on  a  business 
and  shares  the  profits  of  that  business  with 
another,  jyrima  facie  those  two  are  partners,  or 
prima  faxie  the  person  carrying  on  the  business 
IS  carrring  it  on  as  the  agent  of  the  pei-son  with 
whom  he  shares  his  proma.  That  may  be  true, 
and,  I  think,  is  true  even  now;  but  when  you 
hare  a  great  deal  more  to  consider  it  appeai-s  to 
me  to  M  a  fadlacv  to  say  that  yon  are  to  proceed 
npon  the  idea  that  sharing  profits  prinw  facie 
creates  a  partnership  or  an  agency,  and  that 
prima,  facie  presumption  has  to  be  rebutted  by 
something  else.  I  cannot  help  thinking  that  Sir 
Montague  Smith  was  qnite  correct  when  he  dealt 
with  that  mode  of  reasoning  in  the  case  of  Mullwo 
March  and  Co.  t.  The  Court  of  Wards  (L.  Rep.  4 
P.  0.  419,  433.)  He  says  this  :  '  It  was  contended 
at  the  bar  that  whatever  may  have  been  the  inten- 
tion, a  pai-ticipation  in  the  net  profits  of  the  busi- 
ness was,  in  contemplation  of  law,  such  cogent 
evidence  of  partnership  that  a  presumption  arose 
sufficient  to  establish,  as  regards  third  pai-ties, 
that  relation  unless  rebutted  by  other  circum- 
stances. It  appears  to  their  Lordships  that  the 
rule  of  construction  involved  in  this  contention  is 
too  artificial,  for  it  takes  one  term  only  of  the 
contract,  and  at  once  raises  a  presumption  upon 
it,  whereas  the  whole  scope  of  the  agreement  and 
all  its  terms  ought  to  be  looked  at  before  any  pre- 
sumption of  intention  can  properly  be  made  at  all.' 
Now,  it  appears  to  me,  having  read  the  judgment 
of  Stirling,  J.  with  ^reat  attention,  that  he  has 
inadvertently  fallen  into  that  erroneous  method 
of  reasoning.  He  has  laid  stress  on  the  fact  that 
Smith  and  Badeley  participated  in  profits,  and 
has  treated  that  circumstance  as  prima  facie  evi- 
dence of  partnership  which  had  to  be  rebutted  by 
other  evidence,  instead  of  taking  the  whole  of  the 
documents  and  the  whole  of  the  evidence,  and 
drawing  such  inferences  as  he  thought  right  from 
the  whole."  Now.  adopting  that  mle  of  construc- 
tion, which  was  the  law  before  the  Act,  which 
seems  to  me  to  be  precisely  what  is  intended  by 
sect.  2,  sub-sect.  3  of  the  Act,  I  find  that  the  receipt 
by  a  person  of  a  share  of  the  profits  of  the  business 
is  pnmd  facie  evidence  that  he  is  a  partner,  and 
if  the  matter  stopped  there  it  is  evidence  upon 
which  one  must  act,  but  if  there  are  a  number  of 
other  circumstances  to  be  considered  at  the  same 
time,  they  ought  to  be  considered  fairly  together, 
not  considering  that  there  is  a  partnership  which 
is  proved  by  the  receipt  of  a  share  of  profits 
unless  it  is  rebutted  by  something  else,  bat 
taking  the  whole  state  of  the  circumstances 
together,  and  not  attaching  anv  undue  weight  to 
any  of  them  either  the  one  or  the  other,  but  draw- 
ing an  inference  from  the  whole.  Now,  in  the 
present  case,  I  cannot  treat  the  receipt  of  a  share 
of  the  profits  as  primd  fade  evideHce  of  a 
partnership  if  there  are  other  circumstances  to  be 
considered  side  by  side  with  that.  But  I  do  not 
find  there  are  any  other  such  circumstances  in 
any  wa^  conflicting  with  that.  Therefore,  I  think 
that  this  section  of  the  Act  applies  to  this  case, 
and  that  the  receipt  of  profits  is  prima  facie  evi- 
dence of  a  partnei-ship  in  the  business  from  which 
the  profits  were  derived.  But  in  the  present  case 
I  go  rather  further,  because  there  are  certain  cir- 
cumstances here  which  not  only,  in  my  opinion, 


do  not  tend  to  show  that  that  prima  facie  infe- 
rence is  not  correct ;  but  the  other  circumstances, 
so  far  as  they  indicate  anything,  are  in  favour  of 
that  inference.  Now,  first  of  all,  the  point  is  abont 
the  receipt  of  profits  by  drawing.  !Kach  partner 
drew  precisely  the  same  sum,  generally  weekly, 
but  sometimes  oftener  than  once  a  week.  The 
precise  sum  drawn  was  usually  82.  each,  but  some- 
times it  was  more,  but  when  the  one  drew  more 
the  other  drew  more  also ;  and  from  those  facts 
I  have  come  to  the  conclusion  that  there  must 
have  been  some  agreement  as  to  the  mode  in 
which  they  were  to  draw  out  the  money.  It 
ia  impossible  to  believe  that  the  necessities  of 
these  two  gentlemen  were  so  exactly  equal  that 
each  wanted  precisely  the  same  sum  per  week  that 
the  other  ha^.  Therefore  I  come  to  the  conclu- 
sion that  the  equality  of  drawings  arose  from  some 
agreement  between  them  that  the  drawings  out  of 
the  pit)fits  should  be  exactly  equal ;  and,  so  far  as 
I  can  find,  the  surviving  partner  does  not  furnish 
the  parties  who  stated  the  special  case  with  any 
materials  in  any  way  contrary  to  that  view.  Then 
there  is  another  thing  also  which  I  think  is  not 
to  be  ignored,  although  I  do  not  wish  to  attach 
too  much  weight  to  it.  It  is  clear  in  this  case 
(and  it  was  not  disputed)  that  the  business  was 
carried  on  by  the  two  brothers  in  such  a  way  that 
they  would  be  liable  as  partners  to  outsiders.  I 
think  that  is  a  circumstance  to  be  looked  at  here. 
Of  course,  it  does  not  follow  that  because  two 
persons  carry  on  business  in  such  a  way  as  to  be 
so  liable  to  outsiders  that  it  is  the  necessary  con- 
sequence that  they  must  be  partners  between 
themselves,  but  the  circumstances  may  be  such  as 
to  show  that  there  was  an  internal  partnership  as 
well  as  a  partnership  to  the  world.  For  instance, 
supposing  one  of  the  two  held  out  to  the  outside 
world  that  they  were  partners.  That,  of  course, 
would  be  evidence  upon  any  question  between 
the  two  as  to  whether  there  was  a  partnership  or 
not.  His  statement  that  they  were  partners 
would  be  evidence  against  him  if  he  afterwards 
disputed  with  the  other  that  there  was  a  part- 
nership. The  case  that  I  have  put  is  that  of  a 
statement  being  made  in  woras ;  bat,  in  my 
opinion,  a  statement  made  by  conduct  comes  to 
precisely  the  same  thing,  if  one  arrives  at  the 
conclusion  from  their  conduct  that  they  are  held 
out  to  the  world  as  partners.  That  clearly  is  so 
here,  and  I  think  it  is  some  evidence.  I  do  not 
wish  to  attach  too  much  weight  to  it,  but  I  think, 
in  the  absence  of  anything  to  the  contrary,  the 
fact  that  they  are  partners  to  some  exteoit  is 
evidence  of  their  being  partners  altogether.  Now, 
there  is  another  thing  also,  and  that  is,  that  they 
bonvwed  money  upon  two  occasions,  which  money 
was  put,  mainly  at  any  rate,  into  the  business. 
Looking  at  the  statement  respecting  the  mort- 
gages contained  in  the  special  case,  they  were 
Joint  mortgages  by  the  two,  and  each  would  be 
iable  for  the  money.  It  is  not  stated  that  each 
mortgaged  his  interest  for  the  money,  but  the 
statement  is  that  the  plaintifE  and  Qhaa.  F.  Davis 
borrowed  3002.  on  the  first  occasion ;  and  the 
statement  is  made  in  the  same  way  on  the 
second  occasion.  I  infer  from  that  that  they 
were  joint  mortgagors,  jointly  liable,  and  that 
the  property  of  each  was  chargeable  for  the  whole. 
It  is  a  case,  therefore,  in  which  I  find  that  they 
jointly  borrow  money  for  which  they  became  jointly 
liable,  and  that  they  put  this  money,  which  they 
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jointly  borrowed,  into  the  business  which  tbej 
carried  on  together.  I  think  that  is  an  indication, 
also  of  some  weight,  that  a  partnership  existed 
between  them.  I  come,  therefore,  to  the  conclu- 
sion upon  the  Act,  assisted  by  these  various  points 
which  I  have  mentioned,  that  they  were  pai-tners 
as  re^rds  the  business  itself.  As  regards  the 
land,  I  come  to  a  contrary  conclusion.  It  is  not 
the  law  that  partners  in  business,  who  are  tenants 
in  common  of  the  land  where  the  business  is 
earned  on,  are.  from  that,  necessarily  partners  as 
to  the  land.  That  is  expressly  negatived  by  the 
first  sub-section  of  sect.  2  of  the  Act  of  1890,  and 
there  are  many  cases  older  than  the  Act  to  the 
same  eSect.  There  is  the  well-known  case  of 
Pnmoni  v.  Coupland  (2  Bing.  170),  where  two 
persons  who  horsed  a  coach  and  shared  profits 
were  held  to  be  partners,  although  they  were 
not  partners  in  the  horses  by  which  the  work 
was  done.  Take  again  the  well-known  case 
of  ships.  Take  again  the  case  with  reference 
to  land,  of  Steward  v.  Blakeway  (ubi  sup.). 
In  fact,  sect.  2,  sub-sect.  1,  of  the  Act  seems 
to  me  conclusive  on  the  point,  unless  there  is 
tomething  else  to  be  brought  into  the  case,  that 
they  were  not  partners  in  the  land.  The  land 
belonged  to  them  as  tenants  in  common,  each, 
that  is  to  sav,  being  the  owner  of  an  undivided 
moiety,  and  if  they  did  become  partners  in  the 
laud,  so  as  to  make  the  land  partnership  property, 
the  questions  arise,  when  it  became  so  and  how  it 
became  so.  There  is  no  evidence  that  there  was 
any  subsequent  stage  at  which  anjrthing  was  done 
by  agreement  to  make  the  land  itself  partnership 
property;  and  the  Acts  which  I  have  referred 
to  as  supporting  the  view  of  a  partnei'ship  in 
the  business  do  not  apply  to  the  land  itself. 
In  addition  to  the  case  of  Steward  v.  Blakeway 
{ubi  Bup.)  there  is  another  case  of  Morris  v. 
Barrett  (3  T.  <fe  J.  384).  That  case  was  not 
exactly  the  same,  although  it  was  not  in  some 
lespects  unlike  this  case.  It  is  sufficient  to  refer 
to  the  marginal  note  in  that  case  :  "  Where  the 
residue  of  real  and  personal  estates  was  devised 
by  a  testator  to  his  two  sons  as  joint  tenants, 
and  the  two  sons,  after  the  father's  decease,  and 
daring  the  period  of  twenty  years,  carried  on  the 
bnsiness  of  farmers  with  such  estates,  and  kept 
the  moneys  arising  therefrom  in  one  common 
stock,  and  with  part  of  such  moneys  purchased 
other  estates  in  the  name  of  one  of  them,  but 
oerer  in  any  manner  entered  into  any  agree- 
sunt  respecting  such  farming  business,  or  ever 
accounted  with  each  other,  it  was  held,  under  the 
circumstances  that  they  continued  at  the  death  of 
one  of  them  joint  tenants  of  all  the  property  that 
passed  by  the  will  of  their  father,  but  were  tenants 
in  common  of  the  after-purchased  estates."  That 
case  is  not  milike  this  case  in  its  circumstances, 
and  it  is  worth  noticing  for  this  reason,  that  in 
that  case  the  partnership  in  the  business  was 
admitted ;  and  although  thev  were  partners  for 
twenty  years  in  carrying  on  the  business,  and  the 
bnsiness  was  carried  on,  under  circumstances 
ungnlarly  like  those  under  which  the  present 
business  was  carried  on,  yet  that  did  not  constitute 
•ny  partnership  in  the  land.  Now,  there  are 
certam  cases  in  which  land  itself  has  been  con- 
lidered  to  be  brought  into  the  partnership  by  the 
Batnre  of  the  partnership  business.  Waterer  v. 
Waterer  {ubi  tup.)  was  a  case  where  two  persons 
were  partners  in  business  as  nursery  gardeners. 


James,  L.J.,  in    giving   judgment,  on    p.  406, 
says   this :    "  I  am  of  opinion  that  this  case  is 
govei'ned  by  that  class  of  cases    in  which  Lord 
JBjldon  said  that,  where  property  became  involved 
in  partnership  dealings,  it  must  be  regarded  as 
partnership  property.       It   seems  to  me  imma- 
terial   how  it  may  have  been  acquired  by  the 
surviving  partners,  whether  by  descent  or  devise, 
if  in  fact  it  was   substantially  involved    in   the 
business."    Then  passing  over  part  of  the  judg- 
ment, I  come  to  this  as  the  reason  for  it :    "A 
nursery  gardener's  business  is  probably  one  above 
all  others  where  men  would  act  as  these  gentle- 
men appear    to    have  done.      They    necessarily 
appropriated  the  soil  itself  for  gardening  purposes 
which  could  not  be  carried  on  without  it.    It  is  in 
fact,  in  nursery  gardening,  practically  impossible 
to  separate  the  use  of  the  soil  for  the  trees  and 
shrubs  from    the   trees  and  slirubs  themselves, 
which  ai-e  part  of  the  freehold,  and  at  the  same 
time    constitute    the   substantial  stock-in-trade. 
In  my  judgment,  therefore,  the  land  used  in  the 
trade  is   part  of    the  partnership  property,  and 
therefore  personal  estate.     The  uouse  and  land 
not  used  for  the  partnership  business,  but  let  to 
tenants,  remain  real  estate."     Then  another  case 
was  cited  of    Davis  v.   Games  {ubi  sup.).     The 
case  of  Waterer  v.  Waterer  {ubi  sup.)  was  cited, 
and,  it  seems  to  me  that  the  case  proceeds  upon 
precisely  the  same  principle.     In  the  course  of 
his  judgment  Hall,  V.C.  referred  to  what  Lord 
Eldon  said  in    Ripley    v.    Waterworth   (7   Yes. 
425)  and  to  what  James,  L.J.   said  in  the  case 
of  Waterer  v.    Waterer  {ubi  sup.),   and  said    he 
considei-ed  that  applicable  to  the  case  before  him, 
namely,  that    the   one-third    share  "became  in- 
volved in  partnership   dealings,"  and   "  must  be 
regarded    as     partnership    property."      I    have 
looked  at  a  good  many  other  cases  bearing  upon 
this  question,  and  there  are  several  other  instances 
in  which  lands  have  been  held  to  be,  to  use  the 
words  of  James,  L.J.,   "  involved  in  partnership 
dealings,"  and  therefore  regarded  as  partnership 
property.      The  well-known    case   of   Darby    v. 
Darby  (3  Drew.   495)  was  one  of  them,     ^ere 
two  i>ersons  purchased  land  as  a  joint  specula- 
tion with    their   point  moneys  for   the  purpose 
of  laying  it  out  in  building  plots  and  reselling 
it  at  their  joint  profit  or  loss,  and  it  was  held 
that  the  land  was  the  very  essence  of  the  thing  to 
be  dealt  with,  and  that  therefore  it  was  converted. 
There  is  another  case  of  Hulton  v.  Hulton  (62 
L.  T.   Rep.   N.   S.  200),  where  a    soUcitor  and 
other  persons  entered  into  a  similar  land  specula- 
tion.     There  was  a  good    deal  of   evidence    in 
that  case,  and  the  view  I  took  was,  that  there  was 
not  enough  to  show  the  land  was  not  partner- 
ship property;  but  the  Court  of   Appeal  held, 
under  all  cireumstances,  that  there  was.    It  was  a 
complicated  case,  and  it  is  not  worth  while  re- 
ferring to  the  details  in  any  way,  but  to  the  prin- 
ciple.   There  were  other  cases  where  it  has  been 
held  that,   if    lands    have    become    involved    in 
pai-tnership  dealings,  they  must  be  taken  to  be 
partnership  property.    In  my  opinion,  the  mere 
fact  that  the   two    houses   which,  according  to 
the    special    case,  were  not  more  fitted  than  any 
others  for  the  purpose  of  this  partnership  were 
used  for  it,  did  not  make  them  involved  in  the 
partnership  dealings  in  such  a  way  as  to  become 
partnership  property.     As  regards  the  mortgages 
which  were  made  it  must  be  borne  in  mind  that 
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ihey  stand  on  exactly  the  same  footing.  One 
comprised  the  houses  which  were  used  for  the 
partnership  business,  and  the  other  comprised  a 
house  and  land  which  were  not  used  for  the 
partnership  at  all.  Therefore  I  do  not  think  the 
mortgages  throw  anylight  upon  the  matter.  Then 
the  only  remaining  fact  is,  that  during  the  con- 
tinuance of  the  pai-tnership  between  the  brothers 
they  used  part  of  No.  60  for  partnership  purposes. 
They  began  for  the  first  time  to  use  part  of 
No.  60,  Sunmer-street  for  the  partnership  pur- 
poses in  Oct.  1889,  and  they  spent  some  money  no 
doubt  in  adapting  it  to  the  partnership  purposes, 
and  that  money  was  the  joint  money  of  the  two. 
But,  in  my  opinion,  that  is  not  enough  to  indicate 
any  partnership  in  the  land.  If  the  money  they 
did  spend  upon  this  additional  piece  of  land  had 
been  spent  m  buyjng  it  instead  of  improving  it,  it 
is  clear  that  it  would  not  have  been  partnership 
property,  because  in  that  case  it  would  have  been 
nit  exactly  by  the  words  of  the  3rd  sub-section  of 
sect.  20  01  the  Partnership  Act,  which  are  these  : 
"  Where  co-owners  of  an  estate  or  interest  in  any 
land  not  being  itself  partnership  property  ai'e 
partners  as  to  profits  made  by  the  use  of  that 
land  or  estate,  and  purchase  other  land  or  estate 
out  of  the  profits  to  be  used  in  like  manner,  the 
land  or  estate  so  purchased  belongs  to  them,  in 
the  absence  of  any  agreement  to  the  contraiy,  not 
as  partners,  but  as  co-owners  for  the  same  respec- 
tive estates  and  interests  as  are  held  by  them  in 
the  land  or  estate  first  mentioned  at  the  date  of 
the  purchase."  In  this  case  the  money  that  was 
borrowed  was  not  applied  in  paying  for  the  addi- 
tional piece  of  land  that  was  brought  into  the 
business.  If  it  had  been  it  would  have  been 
exactly  within  that  sub-section ;  but  it  seems  to 
me  so  like  it,  that,  although  not  covered  by  that 
sub-section,  the  same  law  applies  to  it.  Under 
the  circumstances,  I  come  to  the  conclusion  that 
there  was  a  partnership  in  the  business,  but  that 
there  was  not  a  partnership  in  any  of  the  houses 
Nos.  60,  62,  and  64,  Sumner-street. 

Wilkinson. — Tour  Lordship's  answers  to  the 
questions  will  be.  Yes  as  to  the  first  question ;  No 
as  to  the  second  part;  Yes  as  to  the  third  question; 
and  your  Lordship  will  sanction  the  payment  of 
the  costs  of  all  parties  as  between  solicitor  and 
client  out  of  partnership  property.  That  will 
throw  five-eighths  on  my  client,  who  succeeds ; 
two-eighths  on  the  widow ;  and  one-eighth  on  the 
other  defendant.    My  client  does  not  object. 

NoBTH,  J. — Yes,  I  think  that  is  a  reasonable 
way  of  arranging  it. 

Solicitors :  Harry  Pearse ;  A.  Hammond. 


Saturday,  Jan.  13. 
(Before  Kekewich,  J.) 
Re  Miller's  Patent,  (a) 
JPractice — Patent — Revocation  of  patent — Petition 
— Mode  of  trial — Foreigner — Security  for  costs 
— Patents,  Designs,  ana  Trade  Marks  Act  1883 
(46  *  47  Vict.  c.  57),  «.  26. 
In  the  case  of  a  petition  for  the  revocation  ofapatent, 
the  patentee  woa  out  of  the  jurisdiction,  but  cm 
his  attention  being  called  to  the  proceedings,  he 

(a)  Beported  b;  Frascib  E.  Adt,  Esq.,  Barri>Mr-at-L«w. 


issv^d  a  summons  for  further  and  better  par- 
ticulars of  objections,  and  for  directions  that  the 
petition  should  be  heard  on  oral  evidence.     The 
petitioner  issued  a  summons  that  the  pateniee  be 
ordered  to  give  security  for  costs. 
An  order  vjos  made  on  the  patentee's  summons  in 
chambers,  for  delivery  of  further  and  better  par- 
ticulars of  objections,  and  the  rest  of  the  summons 
was  adjourned  into  court,  as  was  also  the  peti- 
tioner's summons. 
Held,  that  the  patentee's  summons  for  directions 
as  to  the  mode  of  trial  of  the  petition,  was  un- 
necessary, and  he  must  pay  the  costs. 
Held,  on  the  petitioner's  summons,  that  the  principle 
upon  which  the  court  acted  in  requiring  seeunty 
for  costs,  was  tJiat  a  person  resident  out  of  tks 
jurisdiction    is    not    allowed    under    ordinary 
circumstances   to   institute  proceedings  in   Hi 
Supreme   Court  here  without  reasonably  satis- 
fying the  opposite  party  that  if  the  applieation 
fails,  there  will  be  an  opportunity  of  recovering 
the  costs  of  it ;    here  the  paterUee  was  brougit 
before  the  court  as  a  defendant  to  defend  hi* 
right ;  he  had  made  no  applieaiion  to  the  court 
whatever,  and  could  not  be  ordered  to  give  security 
for  costs. 
On  the  4th  June  1890  letters  patoit  No.  865^ 
were    granted   to   E.  0.  Miller,    of    76,  Queen 
Victona-sti-eet,  London,  for  an  invention  of  an 
improved  manufacture  of  a  composition  or  alloys 
for  antifriction   purposes,   as  a  communication 
from  abroad  by  tne  Magnolia  Antifriction  Metal 
Company,  of  New  York. 

In  1893,  with  the  consent  of  the  Attorney-General, 
a  petition  was  presented  by  H.  P.  HoveSer  for  the 
revocation  of  the  patent.  It  was  stated  in  the 
petition  that  the  patent  was  believed  to  have  been 
applied  for  and  granted  to  the  said  E.  C.  Miller, 
as  a  trustee  for  the  company,  and  that  the  said 
E.  C.  Miller  was  believed  to  be  resident  in  New 
York,  and  that  it  was  intended  to  serve  the  peti- 
tion on  E.  C.  Miller,  if  he  would  accept  service. 
Particulars  of  objections  were  sent  with  the  peti- 
tion. The  petition  was  made  returnable  on  the 
13th  Jan.  1894.  The  attention  of  Miller  was  called 
to  the  proceedings,  and  he  issued  a  summons  for 
further  and  better  particulars  of  objections,  and 
for  directions  that  the  petition  should  be  heard  on 
oi-al  evidence.  The  petitioner  then  issued  a  sum- 
mons for  an  order  that  Miller  should  g^ve  securi^ 
for  costs.  An  order  was  made  in  chambers  cm. 
Miller's  summons  for  delivery  of  further  and  better 
particulars  of  objections,  and  the  rest  of  the 
summons  was  adjourned  into  court  to  come  on 
with  the  petition.  The  petitioner's  siunmons  was 
also  adjourned  into  court. 

Warmington,  Q.C.  and  John  Cutler  for  the  peti- 
tioner.— Miller's  summons  for  directions  as  to  the 
trial  of  the  petition  was  unnecessary;  no  such 
summons  was  issued  in  Drwmmond's  Patent 
(6  Eep.  Pat.  Cas.  576).  The  application  should 
have  been  made  on  the  day  on  wluch  the  petition 
was  returnable. 

W.  N.  Lawson  for  MiUer. — No  extra  expense 
was  incurred  by  including  an  application  for 
directions  as  to  the  mode  of  trial  in  the  summons 
for  further  particulars. 

Kekewich,  J. — I  order  the  petition  to  go  into 
the  witness  list,  and  to  be  tried  on  oral  evidence, 
but  the  costs  of  the  adjournment  into  court  must 
be  paid  by  the  respondent  Miller. 
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Warmiiufton,  Q.G.  and  John  Cutler  for  the  peti- 
tioner.— ^Auller  is  a  foreigner,  and  a  mere  trustee 
cf  the  patent  for  a  foreign  company ;  he  ought  to 
be  ordcnred  to  give  security  for  costs.  There  is  no 
decision  as  to  giving  security  for  costs  in  the  case 
of  revocation  proceedings,  hut  we  contend  that 
the  case  is  governed  hy  &e  cases  of 

Tavasieur  v.  Krupp,  39  L.  T.  £ep.  N.  S.  437 ;  9  Ch. 

Div.  351 ; 
ApoUinarit  Company  t.  Wilson,  54  L.  T.  Bep.  K.  S. 

478;  31  Ch.  Div.  632. 
The  case  of  La  Soeiete  Anonyme  des  Verrerieg 
Trade  Mark  (10  Rep.  Pat.  Gas.  290),  decided  by 
Stirling,  J.,  was  the  case  of  expunging  a  trade 
mark,  and  is  different  from  a  petition  for  revo- 
cation of  a  patent ;  but  as  the  patentee  here  may 
be  called  upon  to  begin,  he  should  be  treated  as  a 
plaintiff,  and  made  to  give  security  for  costs. 

W.  N.  Laioaon  was  not  called  on. 

Kekewich,  J. — The  principle  u^n  which  the 
court  has  acted  in  ordering  security  for  costs  in 
the  cases  cited  of  Vavasaeur  v.  Krupp  and  Apolli- 
*aris  Company  v.  Wilson,  is  perfectly  cleai-  and 
perfectly  simple.  It  is  this  :  That  no  person  ont 
of  the  jurisdiction  is  allowed  under  ordinarr 
eircmnstances  to  institute  proceedings  in  the  High 
Conrt  here  without  reasonably  satisfying  the 
respondent  to  his  application — be  he  defendant 
or  be  he  in  any  other  way  respondent — that, 
supposing  the  application  faUs,  there  will  be 
tan^ble  opportunity  of  recovering  the  costs  of 
&ilnre.  That  is  what  is  laid  down  by  Gotton,  L.J. 
in  the  case  of  the  ApoUinaris  Company  v.  Wilson, 
and  also  by  the  interlocutory  observation  of 
Bowen,  L.J.  in  the  same  case,  and  it  is  clearly  to 
be  gathered  from  the  report  of  what  was  done  by 
Jesael,  M.R.,  in  Vavasseur  v.  Krupp .  It  is  said  that 
here  the  patentee  whose  patent  is  attacked  comes 
within  that  principle.  I  cannot  see  it.  No  doubt 
it  might  be  possible  for  the  petitioner  to  proceed 
without  the  respondent  being  here.  He  is  entitled 
to  the  opportunity  of  coming,  and  he  need  not 
come  nnless  he  desires  to  do  so,  but  he  is  brought 
here  by  the  petitioner ;  he  is  brought  here  to 
defend  his  rights ;  he  makes  no  application  to  the 
court  whatever ;  he  is  in  no  sense  an  "  actor  " 
within  the  meaning  of  that  word  as  used  by  the 
Court  of  Appeal.  Therefore  it  does  not  seem  to 
me  that  there  is  any  reason  why  he  should  give ' 
security  for  costs.  It  should  be  observed  that  in 
the  case  of  Vavaaseur  v.  Krupp,  which  may  be 
taken  as  a  good  illustration  of  the  principle  and 
its  application,  the  costs  which  had  to  be  secured 
were  not  the  costs  of  the  action,  but  the  costs  of 
the  application  to  the  court.  It  was  desired  to 
make  an  application  to  the  court  that  notwith- 
standing the  injunction,  the  Mikado  and  his 
agents  might  be  at  liberty  to  remove  the  shells. 
That  of  course  would  increase  the  costs,  and  pro- 
vision had  to  be  made  against  those  costs.  Again, 
inthe  Apollinaria  Company  v.  Wilson,  Cotton,  L.J. 
says,  at  p.  634  of  31  Gh.  Div. :  "  It  will  be  an 
entirely  cUfferent  question  what  ought  to  be  done 
*ith  Ins  costs  if  and  when  he  is  made  a  pai-ty. 
All  we  have  to  deal  with  now  is,  whether  security 
has  been  properly  ordered  to  be  given  for  the  costs 
of  this  motion,  which  is  not  a  motion  made  against 
him,  bnt  by  him."  Mr.  Miller  is  making  no  motion 
-^Jo  appUcation  to  the  court  at  all.  If  it  were 
lecesaarv  for  him  to  do  that,  probably  he  would 
comewithin  the  rule,  and  would  be  compelled  to  give 


security  for  the  costs  of  that  application.  Let  me 
illustrate  it  by  reference  to  a  case  which  frequently 
occurs.  A  man  somehow  or  other  has  notice 
of  proceedings  in  this  court,  which  he  says  affect 
him,  and  he  applies  to  be  made  a  defendant.  That 
is  a  matter  for  the  consideration  of  the  court.  If 
he  is  without  the  jurisdiction,  and  comes  within 
the  ordinary  rule  with  regard  to  security  for  costs, 
he  certainly  would  be  stopped  from  making  that 
application  untU  he  had  given  security  for  costs, 
that  is  to  say,  the  costs  of  that  application ;  but 
having  succeeded  after  giving  security,  and  having 
got  an  order  that  he  be  made  defendant,  there  is 
no  further  security  for  costs.  He  is  a  defendant 
out  of  the  jurisdiction,  and  he  is  at  liber^  to 
defend  without  giving  secui-ity  for  costs.  That 
seems  to  me  an  analogy  more  perfect  than  analogy 
often  is.  Mr.  Cutler  argued  that  having  regai'd 
to  the  particular  practice  and  the  jurisdiction 
conferred  by  the  26th  section  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883,  this  gentle- 
man is  really  plaintiff,  that  he  is  really  an  actor, 
and  that  the  petitioner  is  a  defendant  in  an  appli- 
cation by  the  respondent  to  support  his  patent. 
It  is  quitia  possible,  and  according  to  the  practice, 
very  likely  it  will  be  so ;  that  when  the  petition 
comes  on  to  be  heard,  Mr.  Miller  may  be  called 
upon  to  support  his  patent  in  the  first  instance, 
and  if  it  is  a  valid  one,  to  prove  that  it  is  a  valid 
one,  and  to  prove  that  he  is  the  first  inventor  and 
so  forth.  That  does  not  make  him  now  a  plaintiff 
any  more  than  in  an  action  of  ejectment  when  the 
defendant  sometimes  is  called  upon  to  begin  on 
very  little  evidence  being  ^ven  by  the  plaintiff, 
as  for  instance  a  will  or  devise  being  put  in.  The 
onus  may  be  shifted  at  once,  and  the  defendant 
may  have  to  begin,  and  therefore  it  may  be  said 
the  defendant  is  plaintiff.  I  cannot  see  that  that 
argument  can  hold  good.  Then  there  is  only  one 
other  point.  It  is  said  that  this  gentleman  is  a 
shadow,  that  he  is  the  nominee  of  others,  and 
that  he  is  only  defending  on  behalf  of  an 
American  Company.  As  long  as  he  defends,  that 
is  enough.  Whether  he  defends  on  behalf  of 
himself  or  other  people,  he  is  hei'e  to  defend  the 
patent,  and  defending  the  patent,  I  think  he  is 
not  within  the  rule.  The  order  on  this  summons 
must  be  that  the  costs  be  Mr.  -  Miller's  in  any 
event.  I  ought  to  add  this :  I  have  not  noticed 
particularly  Stirling,  J.'s  judgment,  but  it  seems 
to  me  to  f  oUow  exactly  on  the  same  lines  as  those 
I  have  stated. 

Solicitors :  Herbert  J.  Marcus ;  Bobinaon  and 
Stannard. 


Friday,  Feb.  2. 

(Before  Kekewich,  J.) 

The  New  Tbavellebs'  Ghambebs  Limited  «. 

Messbs.  Cheese  and  Gbeen.  (a) 

Company — Creditor — Diapuied  debt — Petition  to 
wind-up — Injunction. 

This  was  a  motion  by  the  plaintiff  company  for  an 
injunction  to  restrain  the  defendants,  the  late 
solicitors  of  the  company,  from  presenting  a 
winding-up  petition,  thi-eatened  on  account  of 
the  alleged  nonpayment  by  the  company  of 
certain  expenses  incurred  by  the  defenaants  in 
the  promotion  of  the  company. 

(a)  Beported  by  FB.1NCIS  E.  Auv,  Esq.,  Barrlster-at-Law. 
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On  the  l(Hh  Jan.  1894  the  defendants  gave  the 
company  formal  notice  demanding  payment  of 
their  debt,  arid  $iating,  "  This  demand  is  in  com- 
pliance loith  the  provisions  of  the  Companies 
Acts."  The  company,  however,  considered  that 
under  an  agreement  the  existing  liabilities  of 
the  company  ought  to  be  paid  before  any  part  of 
the  preliminary  expenses,  and  as  they  believed 
that  the  defendants  were  about  to  commence 
winding-up  proceedings,  they  issued  the  writ  in 
this  action,  and  gave  notice  of  this  motion. 

Held,  that  the  court  had  jurisdiction  to  grant  an 
injunction  to  restrain  the  presentation  of  a 
winding-up  petition ;  and  in  tJiis  case,  assuming 
that  there  was  a  dsbt,  it  appeared  that  it  teas 
not  a  debt  presently  payable,  therefore  the  in- 
junction must  be  granted  with  costs. 

This  was  a  motion  by  the  plaintiff  company  for 
an  interim  injiinution  to  restixiin  the  defendants, 
Messrs.  Cheese  and  Green,  the  late  solicitors  to 
the  company,  from  presentinf;  a  winding-itp  peti- 
tion, threatened  on  accoTint  of  the  alleged  non- 
payment by  the  company  of  certain  expenses 
incurred  by  the  defenoants  in  the  promotion  of 
the  company. 

The  company  was  registered  on  the  28th  Mar 
1891,  with  a  nominal  capital  of  2U,000i.  in  It. 
shares,  the  object  of  the  company  being  to 
establish  a  proprietary  club  to  be  called  "  The 
New  Travellers'  Club,"  and  to  adopt  an  agree- 
ment for  vesting  in  a  trustee  for  tne  company 
the  club-house,  96  and  97,  Piccadilly,  and  the 
exclusive  use  of  the  name  of  "The  New  Travellers' 
Club,"  which  belonged  to  a  Mr.  Rupert  Green. 
By  that  agreement  it  was  agreed  that  Green 
should  pay  aU  the  costs  of  the  promotion  and 
formation  of  the  company,  and  that  he  should 
receive,  as  consideration  for  the  sales  to  the  com- 
pany under  the  agreement,  and  for  his  under- 
taking the  payment  of  the  preliminary  expenses, 
the  sum  of  425'J/.,  of  which  1250Z.  was  to  be  paid 
in  cash,  and  the  remainder  in  3000  fully  paid-up 
11.  founders'  shares.    Article  6  was  as  follows : 

The  said  snin  of  12501.  shall  be  paid  to  the  said 
Bnpert  Grreen,  or  as  he  shall  direct,  aa  and  when  the 
dirsotorg  of  the  company  shall  think  fit. 

Under  that  agreement  an  allotment  of  founders' 
shares  was  made  to  Mr.  Green.  In  Nov.  1891 
Commander  Wickham,  R.N.,  the  secretary  to  the 
company,  received  a  notice  that  Mr.  Green  had 
assigned  all  his  interest  under  the  agreement  to  a 
Mr.  and  Mrs.  Douglas  Boss,  for  whom  the  defen- 
dants, Messrs.  Cheese  and  Green,  acted  as  solicitors, 
as  well  as  being  the  solicitors  to  the  company. 

On  the  10th  Dec.  1891  Mr.  Ross  wrote  an  order 
— in  the  form  of  a  cheque — requesting  the  direc- 
tors to  "pay  Messrs.  Cheese  and  Green  the  sum 
of  175Z.  out  of  the  1250?.  due  to  me,  and  your 
receipt  shall  be  a  sufficient  discharge."  The 
directors,  however,  declined  to  pay,  considering 
that,  in  their  judgment,  the  amount  was  not  at 
present  payable.  Subsequently  on  the  28th  Dec. 
1893,  Messrs.  Cheese  and  Green  severed  their  con- 
nection as  solicitors  to  the  com  pan  v,  and  on  the 
10th  Jan.  1894  gave  the  companv  lormal  notice 
demanding  payment  of  the  175(.,  and  stating, 
"  This  demand  is  in  compliance  with  the  Companies 
Acts."  The  company,  however,  considered  that  the 
existing  liabilities  of  the  company  ought  to  be 
paid  before  any  part  of  the  preliminary  expenses, 
and,  as  they  believed  that  the  defendants  were 


about  to  commence  winding-up  proceedings,  they 
issued  the  writ  in  this  action,  and  now  moved  for 
an  injunction.  The  175Z.  was  for  disbursements 
made  by  the  defendants  in  the  promotion  of  the 
company,  and  the  directors  did  not  deny  that  the 
amount  was  properly  due,  but  contended  that 
their  discretion  in  the  matter  was  expressly 
preserved  by  article  6  of  the  agreement. 

Warmington,  Q.C.  and  George  Henderson  for 
the  plaintiffs. — We  submit  there  is  no  debt  due 
now ;  article  6  of  the  agreement  reserves  the  right 
to  the  directors  to  pay  the  12502.  to  Green  orliis 
order  as  and  when  they  shall  think  fit.  The  club 
has  been  formed  with  1500  members,  and  their 
subscriptions  are  not  due  until  the  1st  April ;  a 
winding-up  petition  would  damage  the  reputation 
of  the  company.  The  cheque  of  the  10th  Dec.  1891 
did  not  constitute  an  assignment: 

Schroeder  v.  Central  Bank  of  London,  34  L.  T.  Bsp. 
N.  8.  735  ;  24  W.  K.  710. 

The  court  has  jurisdiction  to  restrain  by  iiN 
junction  the  presentation  of  a  winding-up  peti- 
tion where  the  debt  is  bonri  fide  disputed,  and  the 
company  is  solvent : 

Cercle  Restaurant  Castiglione  Company  v.  Lavery, 
18  Ch.  Div.  555. 

Benshaw,  Q.C.  and  Ece  for  the  defendants. — 
[Kekewich,  J. — "  This  demand  is  in  compliance 
with  the  provisions  of  the  Companies  Acts ; " 
what  justification  is  there  for  using  those  words  ?] 
It  is  a  notice  of  demand  by  the  defendants  for 
payment  of  the  debt  of  1752.,  under  sect  80  of  the 
Companies  Act  1862.  We  could  have  presented 
a  petition  without  notice.  This  is  money  out  of 
pocket,  and  we  are  justified  in  om*  pnx^edings- 
The  agreement  was  partly  performed,  and  we 
submit  that  we  have  establisned  our  debt.  The 
words  "  when  the  directors  think  fit "  do  not 
mean  an  unlimited  period. 

Kekewich,  J. — The  injunction  ought.  I  think, 
to  be  granted.  Mr.  Renshaw  takes  credit  that 
notice  was  given  under  the  Companies  Acts,  and 
says  that  the  defendants  might  have  presented  a 
petition  without  notice.  But  there  is  no  doubt  that 
under  the  notice  of  the  10th  Jan.  the  defendants 
proposed,  or,  in  the  language  of  the  Court  of 
Chancery,  "  threatened  and  intended  "  to  present 
a  petition,  and  if  the  presentation  is  improper  and 
against  conscience,  it  will  be  restrained  in  accord- 
ance with  the  decision  in  Cercle  Restauraut 
Castiglione  Company  v.  Lavery.  and  the  other  deci- 
sion reported  as  a  note  to  the  case.  1  think  that 
this  is  just  a  case  in  which  a  writ  ought  to  be  issued 
for  the  protection  of  the  plaintiffs ;  upon  receiving 
the  notice,  they  were  bound  to  issue  it.  The  defen- 
dants seek  to  recover  a  debt  from  the  company. 
Of  course  the  question  whether  this  is  a  debt  or 
not  may  possibly  be  tried  by  a  winding-up  peti- 
tion ;  but  it  has  been  said  over  and  over  again, 
that  the  presentation  of  a  winding-up  petition  » 
not  a  convenient,  and  often  not  a  proper  method 
of  trying  a  disputed  debt.  If  there  is  any 
reasonable  ground  for  disputing  the  existence  of 
the  debt — it  the  question  is  not  a  mere  questi<n 
of  quantum,  but  whether  there  is  in  fact  a  debt 
or  not — a  petition  ought  not  to  be  presented,  and 
therefore  the  court  ought  to  restrain  the  pre- 
sentation of  the  petition.  Is  there  a  debt  in  the 
present  case  ?  Who  were  the  original  clients  of 
Messrs.  Cheese  and  Green  ?   The  costs  in  question 
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were  mcarred  by  someone ;  it  might  be  that  thej 
are  due  to  Messre.  Cheese  and  Green.  The  coeta 
incurred  are  not  costs  properly  so  called,  bnt  are 
diabarsemente,  with  regara  to  which  it  is  not 
denied  that  there  is  due  to  these  gentlemen  1752. 
Cotdd  that  sum  be  recovered  against  the  com- 
pany? At  the  time  the  debt  was  incurred,  the 
company  was  not  in  existence.  There  was  no 
direct  agreement  between  Messrs.  Cheese  and 
Green  and  the  company  for  payment  of  these 
costs.  How  do  they  establish  their  debt  ?  They 
say  they  have  an  equitable  assignment  in  the 
letter  or  order  from  Boss  to  the  directors  of  the 
lOthDec.  1891 :  (Bodiek  v.  GandelL  1  De  G.  M. &  G. 
763.)  I  donbt  who  were  the  defendants'  original 
clients;  the  assignment  was  from  Boss,  and 
possibly  may  constitute  an  agreement  on  the 
groond  of  adopting  the  original  agreement,  but  I 
am  not  at  present  satisfied  that  thei'e  was  any 
contractual  relation  between  the  company  and 
the  defendants  as  to  the  sum  in  question.  If  thei'e 
was  any  relation  at  all  it  was  that  of  surety  for 
the  debt  of  the  original  clients  of  the  defendants ; 
there  was  no  discharge  of  the  original  clients, 
but  I  do  not  think  it  necessary  to  decide  the  point. 
These  gentlemen,  the  defendants,  were  the  solici- 
tors acting  in  the  promotion  of  the  company,  and 
attested  the  signature  to  the  agreement  and  the 
memorandum  of  association.  If  they  desire  to 
establish  a  contractual  relation  with  the  company, 
they  must  at  any  rate  bear  in  mind  that  they  had 
fnlf  knowledge  from  the  first  of  clause  6  of  the 
agreement,  which  provided  that  the  sum  of  12502. 
should  be  paid  "  as  and  when  the  directors  of  the 
company  think  fit."  Mr.  Renshaw  argued  that 
the  words  "  when  the  directors  think  fit "  do  not 
mean  an  unlimited  period.  Under  the  agreement 
Mr.  Green  was  to  retain  4250Z.,  a  large  sum,  but  I 
snppoae  not  too  large  for  the  great  benefits  which 
he  passed.  He  was  to  be  paid  the  greater  part  of 
that,  all  but  1250?.,  in  3000  fully  paid-up  11. 
founders'  shares.  I  will  not  go  into  the  articles, 
but  founders'  shares  are  supposed  to  be  valuable 
among  those  who  promote  companies,  and  the 
evidence  shows  that  the  parties  tnought  so  here. 
The  company  say,  "  Tou  may  have  these  shares, 
and  the  rest  is  to  stand  over."  That  is  the  position 
of  the  directors,  and  they  decline  to  pay  this  claim 
nntil  the  other  liabilities  of  the  company  are  dis- 
chaiged,  because  they  are  of  opinion,  in  the  honest 
exercise  of  their  duties  as  directors,  that  the 
money  ought  not  yet  to  be  paid.  I  have  not 
heard  a  word  of  aspersion  on  the  honesty  of  the 
directors,  or  on  the  exercise  of  their  powers. 
Everything  points  to  the  fact  that  it  is  not  con- 
venient to  pay  the  12502.  now.  My  conclusion  is 
that  the  directors  are  doing  what  is  fair  and  right. 
Their  bona  fideg  has  not  been  assailed  in  the 
slightest  degree.  They  meant  to  exei-cise  their 
diacretion.  Therefore,  even  if  there  is  a  debt,  I 
do  not  think  it  is  a  debt  presently  payable,  even 
apart  from  the  complete  knowledge  which  these 
solicitors  had  from  iii-st  to  last.  Therefore  I  am 
of  opinion  that  the  injunction  must  go,  and  that 
the  costs  of  the  motion  must  be  the  plaintiffs'  in 
any  event. 

Solicitors     Hunterg  and    Haynes ;    Last    and 
8oM. 


Friday,  Dee.  8,  1893. 

(Before  Kekbwich,  J.) 

Be  Ann  ;  "Wilson  v.  Ann.  (a) 

Married  iooman — Contract — Separate  property — 
General  power  of  appointment — Debts — Liabtli- 
ties — Assets — Married  Women's  Property  Act 
1882  (45  *  46  Vict.  c.  75),  s.  1,  siib-sects.  3  and  4, 

8.4. 

A  testatrix  married  in  1879,  and  since  Jan.  1, 1883, 
had  contracted  engagements  with  certain  credi- 
tors. She  had  a  life  interest  under  her  father's 
tcill,  with  a  general  power  of  appointment  by 
will,  and  with  that  exception  she  had  no  separate 
estate  at  the  time  she  contracted  the  engagements 
with  her  creditors.  She  executed  the  general 
power  of  appointment  by  her  will,  and  died, 
leaving  herntisband  her  surviving.  The  credi- 
tors, in  the  administration  of  testatrix's  estate, 
claimed  to  have  the  debts  paid  out  of  the 
property  which  she  had  appointed. 

Held,  that  sub-sects.  3  and  4  of  sect.  1  of  the  Married 
Women's  Property  Act  1882  ought  to  be  read 
into  sect.  4,  ana  that  the  proper  reading  of  sect.  4 
was  that,  when  the  will  of  a  married  woman  jnade 
in  exercise  of  a  general  power  had  come  into 
operation  by  the  death  of  the  donee  of  the  power, 
thenceforward  the  property  so  appointed  became 
liable  to  her  debts  and  liabilities  in  the  same 
manner  as  if  it  had  been  separate  estate  at  the 
time  she  entered  into  the  contracts. 

Held,  therefore,  that  the  appointed  property  mu«t 
be  treated  at  assets  of  the  testatrix  just  as  if  it 
had  been  s^arate  estate  at  the  time  she  con- 
tracted the  debts  in  question. 

Ralph  Beadlet,  who  died  in  1878,  by  his  will 
gave  his  residuary  estate  to  trustees  in  trust  for 
sale,  and  to  divide  the  proceeds  equally  among 
his  four  children,  of  whom  Alice  Bradley  was 
one;  but  her  share  was  to  be  retained  by  the 
trustees,  upon  trust  to  pay  the  income  to  her  for 
life  for  her  separate  use  without  power  of  antici- 
pation, and  after  her  death  in  trust  for  such 
persons  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  in  trust  for  her 
next  of  kin  according  to  the  statute.  In  1879 
Alice  Bradley  married  Frank  Ann.  She  died  in 
1892,  having  by  her  will,  made  in  1886,  in  pursu- 
ance of  all  powers,  given,  after  certain  legacies, 
all  the  i-esidue  of  her  estate  to  trustees  in  trust 
for  sale,  and  to  hold  the  proceeds  in  trust  for  her 
two  infant  children  equally.  She  had  no  property 
whatever  other  than  what  she  derived  under  her 
father's  wilL  She  had  during  her  coverture,  and 
subsequently  to  the  passing  of  the  Mamed. 
Women's  Property  Act  1882,  incurred  various 
judgment  and  other  debts.  This  was  an  action 
for  the  administration  of  Mrs.  Ann's  estate.  The 
creditors,  in  the  administration  of  the  testatrix's 
estate,  claimed  to  have  their  debts  paid  out  of  the 
property  which  she  had  appointed,  on  the  ground 
that  the  property  so  appointed  was,  under  sect.  4 
of  the  Married  Women's  Property  Act  1882, 
liable  for  her  debts  "  in  the  same  manner  as  her 
separate  estate  was  made  liable  under  that  Act." 
The  chief  clerk  allowed  the  claim.  A  sum- 
mons was  taken  out  to  vary  the  chief  clerk's 
certificate  on  the  ground  that  at  the  date  of  con- 
tracting the  engagements  the  testatrix  had  no 
separate  estate  free  from  anticipation,  and  her 

(a)  Beporud  by  Fkascis  E.  Adt,  Esq.,  B»rriater  at-Law, 
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«i^ai^ment8    conid   not   be    treated    as    debts 
payable  out  at  the  appointed  property. 
Boome  for  the  phiintiffs,  the  executors. 

Clayton  {Warmington,  Q.O.  with  him)  for  the 
infant  defendants. — Mj  point  is,  that  the  testatrix 
had  no  separate  property  dnrinK  marriage,  except 
what  she  was  entitled  to  under  her  father's  will  to 
her  separate  use  without  power  of  anticipation. 
This  is  not  a  case  within  sect.  4  of  the  Married 
Women's  Pi-operty  Act  1882 ;  it  is  a  condition 
precedent  to  the  effect  of  that  section  that  the 
man-ied  woman  should,  at  the  time  of  contracting 
liability,  be  actually  entitled  to  some  separate 
«state  free  from  anticipation  : 

Pike  T.  Fitxgibbon,  44  L.  T.  Bep.  N.  S.  562  ;  17  Ch. 
DIt.  454. 

Sub-sects.  3  and  4  of  sect.  1  of  the  Married 
Women's  Property  Act  1881  extend  a  married 
woman's  power  of  binding  her  separate  estate,  but 
I  submit  that  neither  b^ore  nor  since  1882  had 
the  testatrix  separate  property : 

PaUUer  y.  Ourney,  19  Q.  B.  Dir.  519. 
The  property  appointed  by  the  testatrix's  will 
never   became   her  "separate  estate,"   for   the 
appointment  did   not   operate   until    after   her 
•death.      In    Seott    v.    Morley    (57    L.    T.   Rep. 
N.  S.  919 ;  20  Q.  B.  Div.  120)  the  judgment  was 
limited    to    separate    property.       This   case    is 
governed  by  Re  Boper  (59  L.  T.  Rep.  N.  S.  203 
Si)  Ch.  Div.  482),  and  Ez  parte  Gilchrist ;  Be  Arm 
strong  (55  L.  T.  Rep.  N.  S.  538;  17  Q.  B.  Div, 
521),  rather  than  by  jBe  De  Burgh  Lawson  (41  Ch, 
Div.  568) : 

Re  Parkin ;  Hill  v.  Schwarz,  67  L.  T.  Bep.  N.  S.  77 
(1892)  3  Ch.  510 ; 

Farwell  on  Powers  (2nd  edit.)  p.  264. 

Methold  and  Chester,  for  creditors,  were  not 
called  on. 

Ke££WICH,  J. — I  thinlc  the  construction  at- 
tempted to  be  put  upon  sect.  4  of  the  Married 
Women's  Property  Act  1882  is  possible  gram- 
matically, and  may  be  to  some  extent  justified  by 
the  decisions,  but  it  is  inconsistent  with  the  Act 
as  a  whole,  and  is  so  narrow  that,  in  my  opinion, 
the  court  ought  not  to  adopt  it  unless  it  is  driven 
to  do  so,  which  in  my  judgment  it  is  not.  We 
are  now  dealing  with  a  general  power  of  appoint- 
ment exercised  by  will  only.  In  that  case,  when 
you  refer  to  the  execution  of  the  power,  you  refer 
to  the  death  of  the  appointor;  it  is  at  that  time, 
and  no  other,  that  it  must  have  the  effect  given  to 
it  by  the  statute,  namely,  making  the  property 
appointed  liable  for  something.  The  question  is 
for  what  ?  Sect.  4  says  "  for  her  debts  and 
other  liabilities."  The  argument  is  this :  A 
married  woman  has,  strictly  speaking,  no  debts 
or  liabilities  at  all.  This  is  stated  clearly  by 
Kay,  J.  in  Be  Boper  (59  L.  T.  Rep.  N.  S.  203 ; 
39  Ch.  Div.  482) ;  but  that  statement  assumes,  and 
I  am  bound  to  assume,  that  there  are  some 
engagements  by  a  married  woman  which  may  be 
properly  called  "  debts  and  liabilities."  It  would 
stultify  the  legislation  to  say  that  there  can  be  no 
debts  or  liabilities  of  a  married  woman,  when  the 
section  speaks  of  "her  debts  and  other  liabilities." 
What  must  be  meant  therefore  is,  that  these 
engagements — these  results  of  quasi-contmot — 
which  would  create  debts  and  liabilities  in 
ihe  case  of  a  man,  would  only  create  a  charge 
on  separate  property  in  the  case  of  a  married 


woman,  and  for  that  her  separate  estate  is 
to  be  liable.  The  argument  is  that,  inasmudi 
as,  according  to  the  decision  in  PaUiaer  t. 
Chirney  (19  Q.  B.  Div.  519),  a  married  woman 
cannot  enter  into  a  contract  bin^ng  on  her 
separate  estate  unless  she  is,  at  the  time 
the  contract  is  entered  into,  possessed  of 
some  separate  estate,  however  small,  therefore 
there  can  be  no  debts  and  no  other  liabilitaes 
within  the  section  except  upon  the  bans  of 
separate  estate  existing  at  the  time  the  debts  or 
liiibilities  are  contracted ;  and,  that  in  the  absence 
of  that  separate  estate  existing,  there  are  no  debta 
or  liabilities  at  all.  The  result  of  that  woold  be 
this,  that  a  married  woman  might  give  orders  for 
large  amounts  of,  say,  millinery  or  jewellery,  she 
having  a  general  power  of  appointment  over  cer- 
tain property,  but  having  no  separate  estate ;  and 
that  then  the  appointees  under  the  will  of  the 
property  would  talce  it,  but  the  milliner  or  jeweller 
would  not,  simply  because  she  had  not  a  51.  note 
at  the  time  she  gave  the  orders.  The  Legislatuie 
may  have  made  such  a  provision,  but  I  do  not  find 
it  expressed,  and  it  would  be  entirely  inconsistent 
with  the  scheme  of  the  Act,  which  is  to  put  a 
married  woman  having  separate  property  on  the 
same  level  as  regards  her  debts  and  liabilities  as 
a  man  or  a.  feme  sole.  In  my  opinion,  the  narrow 
construction  suggested  is  precluded  by  the  words, 
"  in  the  same  manner  as  her  separate  estate  is 
made  hable  under  the  Act."  What  is  it  that  the 
Act  does  with  regard  to  a  married  woman's 
separate  estate  P  It  was  provided  by  sect.  1,  sab- 
sect.  3,  that  "  every  contract  entered  into  by  a 
married  woman  shall  be  deemed  to  be  a  oontnust 
entered  into  by  her  with  respect  to  and  to  bind 
her  separate  property,  unless  the  contrary  be 
shown  ;  and  by  sub-sect.  4,  that  "  every  contract 
entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not 
only  the  separate  property,  which  she  is  possessed 
of  or  entitled  to  at  the  date  of  the  contract,  but 
also  all  separate  property  which  she  may  thereafter 
acquire."  Those  sub-sections  should  be  read  into 
this  sect.  4,  so  that  the  property  appointed  by 
the  married  woman  is  to  be  made  liable  for  her 
debts  and  other  liabilities;  that  is  to  say,  those 
engagements  which  would  be  her  debts  or  liabili- 
ties, if  she  had  been  competent  to  enter  into  them, 
would  be  payable  not  onfy  out  of  property  belong- 
ing to  her  at  the  time,  but  also  out  of  property 
which  was  acquired  by  her  after  the  date  of  these 
enga^ments.  That,  in  my  opinion,  is  the  mean- 
Lag  of  the  statute.  But  then,  it  is  said,  I  have 
against  that  to  apply  the  doctrine  of  PvJliser  ▼. 
Qwrney.  It  appears  to  me,  however,  that  the 
Legislature  has  met  that  by  saying  that  the  after* 
acquired  property  shall  be  liable.  PaUiaer  v. 
Oumey  says  that  the  after-acquired  property  of 
the  married  woman  is  to  be  under  no  liability  j 
unless  she  had  some  property  at  the  time  her  en- 
gagements were  entered  into ;  but  the  Legislature 
has  said,  in  sect.  4,  that  when  the  will  has  come 
into  operation  by  the  death  of  the  donee  of  the 
power,  and  the  power  has  been  exercised  by  the 
will,  thenceforward  the  property  appointed  be- 
comes liable  to  her  debts  and  Uabuities  in  the 
same  manner  as  if  it  had  been  her  separate  estate 
at  the  time  she  entered  into  the  contract  or  en- 
gagement. Of  course,  these  words  are  not  in  tiie 
section,  but  this  appears  to  me  to  be  the  proper 
reading  of  the  section,  and  to  read  it  otherwise 
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iroald  be  to  adopt  too  narrow  a  constmction,  for 
iho  leaaons  I  have  mentioned.  My  holding  there- 
fore is,  that  these  engagements  which  were  entered 
into  by  the  married  woman  during  her  coverture, 
and  which  might  have  been  proved  against  her 
separate  estate  if  at  the  time  ot  entering  into  each 
contract  in  succession  she  had  separate  estate, 
maTnowbe  proved  against  the  property  appointed 
bjherwiUnnder  her  general  power.  Accordingly, 
I  make  no  order  on  i£e  summons. 

SoHcitors :  Ihnni$on  and  Co. ;  E.  C.  Kilsby ;  E. 
J.  Mote. 


Thursday,  Feb.  8. 
(Before  Kekewich,  J.) 
Lemhon  v.  Webb,  (a) 
BetiderUial      property  —  Treet  : —  Overhanging 
branehee — Adjoining     ownert — Nvdaanee — Cut- 
ting of  overhanging  branches — Ancient  trees — 
TViMpoM — Injunction — Damages. 

The    plaintiff   claimed    a    declaration    that    the 
defendant  vjas  not  entitled  to  cid  the  branches 
tf  the  plaintiff's  trees,  which    had    overhung 
the    de/endanfs    land  for    over   ttoenty  years, 
but  was  only  entHled  to  cut  the  recent  growth; 
further,  that  the  defendant  was  not  entitled  to 
enter  the  plaintiff's  land  for  the  purpose  of  cut- 
ting overhanging  branches,  or  at  alt  events  not 
■mm  after  due  notice   to  the   plaintiff.       The 
plaintiff  also  claimed  an  injunction  and  damages. 
Beld,  thai  to  allow  the  branches  to  overhang  the 
adjoining  property  was  a  nuisance,  which  the 
person  suff'ering  from,  the  nuisance  was  entitled 
to  abate,  but  only  upon  giving  reasonable  notice. 
It  appearing  that  the  defendant  had  no  further 
intention  of  entering  the  plaintiff's  property  or 
cutting  branches,  there  would  be  no  declaration, 
and  no    injunction,  but  the  Court  ordered  the 
defendant  to  pay  52.  dam<iges,  and  the  costs  of 
the  action. 
The  plaintiff,  Thomas  Wame  Lemmon,  in  1879 
became  the  owner  of  a  residential  pix)perty  called 
Ewhurst  Place,  near  Guildford,  in  the  county  of 
Snrrey.     The  plaintiff  subsequently  sold  the  ad- 
joining property  called  Malquoits  to  the  defendant 
Walter  Webb.     On  his  boundary  the  plaintiff  had 
large  elm  and  oak  trees,  of  great  age.  the  boughs 
of  which  overhung  the  defendant's  property.   The 
plaintiff    alleged  that  without  giving  him  any 
notice  the  defendant  cut   the   branches    which 
overhung  the  defendant's  property.     The  plain- 
tiff claimed  a  declaration    that    the    defendant 
vas  not   entitled  to  cot  the    branches    of   the 
plaintiffs  trees,  but  was  only  entitled  to    cut 
recent  erowth;  further,  that  the  defendant  was 
not  entitled  to  enter  the  plaintiff's  land  for  the 
pnrpose  of  cutting  overhanging  branches,  or  at  all 
events  not  until  after  due  notice  to  the  plaintiff. 
The   plaintiff   also  claimed  an  injunction    and 


Warmirtaton,  Q.C.  and  B.  F.  Norton  for  the 
plaintiff. — -The  defendant  by  putting  his  ladder 
against  the  trunk  of  the  plaintiff's  tree  committed 
a  trespcus.  fie  gave  the  plaintiff  no  notice,  and 
no  opportunity  of  abating  the  nuisance.  Where  the 
nuisance  has  not  been  created  by  the  person  upon 
whose  property   it    exists,    then  the  neighbour 

cannot  abate  it. 

(•)  Baponad  by  rxAacu  E.  ADT,  Eaq.,  Bsirlatnvat-Law. 


Penruddock's  case,  5  Bep.  101 ;  Coke's  Bep.  vol.  3,. 

part  5,  p.  205  ; 
Earl  of  Lonsdale  v.  Nelson,  2  Barn.  &  Cr.  302  ; 
Jones  V.  WilUaim,  11  M.  &  W.  176. 

The  defendant  had  no  right  to  abate  the  nuisance 
without  giving  the  plaintiff  notice.  The  trees 
have  overhung  the  neighbour's  property  for  over 
twenty  years,  the  boughs  have  existed  long  over 
twenty  years.  Suppose  it  was  the  case  of  a  nouse 
overhanging,  it  might  be  a  nuisance,  but  could 
not  be  abated. 

Marten,  Q.C.  and  Job  Bradford  for  the  defen- 
dant.— This  is  not  a  case  of  nuisance,  the  defendant 
had  a  right  to  his  property  usque  ad  ctelum.  The 
defendant  on  his  own  land  out  the  overhanging 
branches : 

JTorm  r.  Baker,  1  Bolls  Bep.  393,  nom.  Morriee  v. 
Baiter,  3  Bnlstr.  186; 

Viner's  Abr.  vol.  20,  "Trees." 
No  notice  was  necessary ;  in  Penruddock's  ease  th& 
neighbour  went  on  to  someone  else's  land  to  abate 
a  nuisance.  Here  there  is  no  nuisance;  the  defen- 
dant owns  the  property  up  to  the  sky.  There  ia 
no  easement  as  to  branches :  (Grale  on  Easements 
(6th  edit.)  page  461.) 

Kekewich,  J. — Given  two  adjoining  owners, 
with  a  hedge  dividing  their  propei-ties,  and 
belonging  to  one  of  such  owners  that  hedge 
contaming  trees,  some  of  the  branches  of  which 
overhang  the  land  of  the  other,  what  is  tlie  ri^ht 
of  that  other  as  regards  those  branches,  which 
certainly  interfere  with  his  property,  that  is  to 
say,  with  something  between  heaven  and  earth 
belonging  to  him?  The  question  is  one  of  law, 
decided  at  any  rate  fifty  years  ago,  and  really 
long  before  that.  I  need  not  take  Penruddocli'g 
case,  but  it  will  suffice  to  take  the  statement  of  it 
from  the  judgment  of  Lord  Wensleydale  in  Jone* 
V.  Williams,  where  he  identifies  the  case  in  the 
reports  with  Jenkins'  6th  century,  case  67.  In 
that  case,  and  also  in  the  case  of  Earl  of  Lonsdale 
V.  Nelson,  which  is  twenty  years  before  tlmt,  making 
seventy  years  ago,  there  is  a  clear  distinction 
drawn  between  nuisance  of  commission  and 
nuisance  of  omission.  It  is  argued  by  the 
defendant  that  this  is  not  a  nuisance  at  all.  In 
many  senses  it  is  not,  but  it  is  so  called  in  all  the. 
authorities,  and  it  is  too  late  for  counsel  in  coui-t 
to  say  that  a  neighbour's  tree  overhanging  my 
laud  is  not  a  nuisance.  It  ia  a  nuisance  of 
omission ;  that  is  to  say,  it  is  negligence  on  the 

Eart  of  the  owners  of  the  tree  to  allow  the 
ranches  to  overhang  the  land.  These  cases 
show  that  in  that  event  the  person  suffering  the 
nuisance  is  entitied  to  abate  it,  but  on  giving  notice. 
Of  course  that  means  reasonable  notice — the 
object,  I  have  no  doubt,  though  I  do  not  find 
it  stated  in  the  books,  being  uiat  the  owner  of 
the  tree  should  have  a  fair  opportunity  of  abating 
the  nuisance  while  preserving  his  own  property. 
It  is  argued  that  the  plaintiff  cannot  complain  of 
boughs  being  cut  wMch  he  cannot  see  from  his 
own  house,  and  that  the  cutting  does  not  interfere 
with  his  amenities,  and  so  on.  But  the  tree  is 
his.  He  must  not  allow  it  to  interfere  with  his 
neighbour's  ri^hte.  To  say  a  man  has  not  an 
intei'est  in  his  oak  tree  probably  100  years 
old,  or  at  all  evente  such  an  interest  as  entitles 
him  at  any  rate  to  have  an  opportunity  of  saying 
how  a  bough  should  be  cut,  and  when  it  should  be 
cut,  is   a  somewhat    strong    assertion,  and  not 
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oonsistent  with  either  law  or  common  sense.  He 
most  hare  that  opportunity.  In  this  case  the 
opportunity  was  not  given,  and  there  really  is  no 
justification  for  not  givine  it.  Lord  Abinger,  in  a 
few  remarks  in  that  case  ol  Jones  v.  Williams — and 
the  law  is  stated  to  the  same  effect  elsewhere — 
says  at  page  182  of  11  M.  &  W.,  "  It  might  be 
necessary  in  some  cases,  where  there  was  such 
immediate  danger  to  life  or  health  as  to  render  it 
unsafe  to  wait,  to  remove  without  notice."  And  I 
suppose  there  might  be  fairlv  added  to  that, 
danger  to  property,  which  has  been  argued  here. 
There  is  no  sug^tion  here  of  danger  to  life  or 
health,  but  it  is  said  that  these  ooughs  were 
dangerous  to  cows.  I  cannot  so  find.  The 
obstruction  to  the  bridle  path,  though  it  cannot 
be  forgotten,  I  pass  over  in  this  connection, 
because  that  is  simply  a  matter  of  inconvenience. 
What  was  the  danger."  Put  aside  any  such 
extraordinary  tempest  as  according  to  the  cases 
on  that  not  very  clear  branch  of  the  law  might  be 
regarded  as  the  act  of  God,  and  take  the  ordinary 
incidents  of  winter  weather  affecting  trees  of  this 
kind,  what  real  apprehension  was  there  of  these 
branches  being  broken  down  P  There  really  was 
none.  It  is  not  suggested  that  there  was  any. 
But  fortunately,  in  order  to  come  to  the  rescue  of 
the  defendant's  case,  a  bough  fell  in  the  following 
August,  and  so  it  is  argued  that  because  a  branch 
heavily  laden  with  folia^  in  August  fell,  there- 
fore other  branches,  which  were  not  laden  with 
foliage,  might  possibly  have  fallen  in  the  following 
January.  But  that  does  not  strike  one  as  a  veiy 
practical  argument.  There  really  was  no  imminent 
danger.  Why,  then,  this  sudden  determination 
on  the  part  of  Mr.  Webb  ?  The  trees  have  stood 
there  for  a  very  long  time — how  long  we  do  not 
know;  but  the  defendant  himself  confessed  to 
having  regarded  them  as  a  nuisance  for  fifteen  years, 
and  his  own  case  is  that,  by  that  gradual  gi"owth 
which  is  noticeable  in  an  oak  as  much  as  m  any 
other  tree,  the  boughs  have,  by  slow  degrees, 
become  longer,  and  heavier,  and  more  obstructive, 
and  more  dangerous.  Well,  if  he  has  waited,  I 
will  not  say  for  fifteen  years,  but  for  two  or  thi-ee 
years,  surely  he  could  have  waited  for  a  week,  so 
as  to  give  the  plaintiff  an  opportimity  of  doing 
what  on  proper  notice,  it  seems  to  me,  it  would 
have  been  his  bounden  duty  to  do.  I  give  the 
defendant  credit  for  what  he  stated,  that  he  did 
not  do  it  because  he  was  vexed  with  the  plaintiff 
on  other  matters,  and  I  will  give  him  credit  that 
he  did  not  wish  to  do  an  unneighbourly  thing ; 
but,  if  he  had  taken  the  further  precaution  of 
lieing  advised  by  somebody  else  instead  of  advising 
himself,  1  think  he  would  not  have  acted  as  he 
did.  I  do  not  wish  to  impute  to  him  anything 
more  than  an  unfortunate  reliance  on  his  own 
judgment.  But  in  his  defence  he  has  set  up  a 
claim  to  the  right.  When  his  attention  is  called 
to  it,  when  he  is  told  he  should  have  given  notice, 
he  really  stands  by  his  claim.  Of  course  I  know 
the  plaintiffs  case  is  put  a  good  deal  too  high, 
and  I  know  also  that  there  is  this  question  of 
trespass  in  cutting  the  trees,  which  I  pass  by 
because  I  do  not  think  it  is  important ;  but  even 
so  the  defendant  might  very  easily  have  taken 
the  line  which  he  now  takes  in  the  witness-box, 
when  he  says  that  if  it  had  occurred  to  him  he 
would  have  given  notice.  However,  he  did  not 
do  80.  He  says  he  does  not  threaten  or  intend  to 
cut  other  trees,  but  he  reserves  his  legal  rights  ; 


that  is  to  say,  he  puts  me  to  decide  the  question, 
and  I  decide  it  against  him.  Having  regard  to 
what  he  has  said,  and  that  there  is  no  evidence  of 
an  intention  to  cut  anything  else,  though  I  am 
aware  a  complaint  has  been  made  of  other  boughs, 
I  think  I  ought  not  to  grant  any  injunction, 
which  might  be  a  reflection  on  the  deiendant's 
honesty.  I  do  not  think  there  is  any  occasion  for 
a  declaration,  and  the  justice  of  the  case  will  be 
met  by  ordering  the  defendant  to  pay  52.  damages, 
and  the  costs  of  the  action  in  the  High  Court. 

Solicitors :  Broughton,  Nocton,  and  Broughion ; 
Walter  Webb  and  Co. 


Jan.  30  and  Feb.  9. 
(Before  Kekewich,  J.) 
Keith,  Peowse,  and    Co.  Limited    v.    Na- 
tional Telephone  Company  Limited,  (a) 
Landlord   and  tenant — Telephone    wiret — Agree- 
ment— Yearly    tenancy — Kent —  Waiver — Notice 
to   terminate  agreement  "forthwith  "  and  dis- 
connect wires — Injunction. 

This  teas  a  motion  by  the  plaintiffs  to  restrain  the 
defendant  company  from  disconnecting  thetpires 
used  by  the  plaintiffs  in  their  busitiess.  By  an 
agreement  to  tertninate  in  three  years  from  the 
1st  July  1889  the  defendants  agreed  to  supply 
wires  to  the  plaintiffs,  the  plaintiffs  paying  a 
quarterly  rent.  Clause  8  of  the  agreement  pro- 
vided that  if  the  rent  was  in  arrear  for  fourteen 
days  the  company  might  determine  the  agree- 
ment by  notice  to  the  renters,  and  such  agreement 
should  detennitie  as  from  the  time  <^  giving  tu/A 
notice.  On  the  30m  Jwie  1892  the  agreement 
expired  by  effluxion  of  titne,  but  the  parties  went 
on  by  m,utual  consent  as  before,  the  rent  being 
paid  quarterly,  but  no  fresh  agreement  in  teriting 
was  entered  into.  On  the  29th  Dec.  1893  the 
plaintiffs  gave  notice  to  the  company  to  terminate 
the  existing  arrangement  or  tenancy  at  the  expi- 
ration of  six  months  from  the  "  31st  Dec.  18SQ." 
In  reply  the  company  sent  to  the  plaintiffs  notice 
dated  Saturday,  "  30th  Dec.  1893,"  terminating 
the  existing  agreement  "forthunth,"  and  demand- 
ing rent  up  to  tlie  31st  Dec.  1893.  and  informing 
the  plaintiffs  that  the  company  would  on  Monday. 
1st  Jan.  1894,  proceed  to  disconnect  the  wires  and 
remove  the  instruments.  The  plaintiffs  paid  the 
rent. 

Held,  that  the  esseiice  of  tlie  agreement  wot  thai 
the  wires  should  be  open  to  the  use  of  the 
plaintiffs,  and  though  the  court  could  not  compel 
complete  specific  performance  of  an  agreement  of 
this  kind,  it  could  grant  an  injunction  to  re- 
strain the  disconnection  of  the  wires  ;  that  the 
relation  of  landlord  and  tenant  was  established 
as  regarded  these  ehatteU  ;  that  the  company  by 
accepting  rent  for  the  31st  Dec.  had  waived  their 
notice  ;  injunction  granted  restrainiiig  the  com- 
pany from  interfering  with  the  private  wiret 
pursuant  to  their  notice,  until  trial  or  further 
order,  the  costs  to  be  costs  in  the  action. 

This  was  a  motion  by  the  plaintiffs  for  an  interim 
injunction  to  restrain  the  defendant  company 
from  cutting,  disconnecting,  removing,  or  other- 
wise interfering  with  any  wire,  which  on  the  30th 
Dec.  1893  was  used  or  connected  for  use  as  a 

(a)  Beporiedbf  Francis  E.  Adv,  Eaq.,  Barrister-u-L*ir. 
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private  wire,  or  an  exchange  wire  for  telephonic 
commnnication  for  the  purposes  of  the  pltuntiffs' 
basiness. 

The  plaintiffs'  bnsineBS  was,  among  other  things, 
that  ot  selling,  letting,  and  bookintr  seats  at  theatres 
and  other  puices  of  entertainment.  Their  head 
ofBce  was  at  No.  48,  Cheapside,  and  they  had 
numerous  branch  offices  m  various  parts  of 
London,  connected  with  the  head  office  by  tele- 
phone wires.  They  had  also  "  exchange  wires 
connected  with  various  hotels.  The  private  wires 
were  originally  rented  from  the  defendant  com- 
pwv  under  an  agreement  dated  the  14th  Oct. 
1889,  by  which  the  defendants  agreed  to  erect  ani 
maintain  wires  and  telephonic  apparatus,  and  the 

flaintiSs  agreed  to  hire  and  pay  to  the  company 
It.  per  annum  for  each  wire,  payable  quarterly, 
the  first  quarter  ending  the  30th  Sept.  1889,  and 
each  subsequent  payment  to  be  made  on  the 
corresponding  day  in  each  quarter,  the  agreement 
to  terminate  at  the  end  of  three  years  from  the 
Ut  July  1889.  Clause  8  of  the  agreement  was  as 
follows : 

If  the  rent  shall  be  in  arrear  or  unpaid  for  fourteen 
dajB  next  after  the  days  and  times  herein  appointed  for 
payment  of  the  same,  or  if  there  shall  be  any  breach  or 
noB-obaervance  of  the  terms  of  this  agreement  by  the 
renters,  the  company  may  determine  this  agreement  by 
notice  to  the  renters  .  .  .  and  such  agreement  shall 
determine  as  &om  the  time  of  giving  such  notice, 
bot  BQch  determination  shall  not  prejudice  or  affect 
the  rights  or  remedies  of  the  company  in  respect  of  any- 
thing done  or  omitted  by  the  renters  prior  thereto. 

Then  tlie  agreement  stipulated  that  it  should 
be  subject  to  all  proper  wayleaves,  permissions 
for  attachments,  poles  and  other  easements,  being 
obtained  and  retained  by  the  company ;  and  the 
renters  covenanted  to  give  every  facility  in  their 
power  in  the  way  of  poles,  attachments,  &c.,  for 
nmning  their  own  wire,  and  also  those  of  other 
rabacribers  to  the  company's  system,  whether 
exchange  or  private.  The  agreement  expired  by 
effluxion  of  time  on  the  3Uth  June  1892,  but 
the  parties  went  on  by  mutual  consent  as  before, 
the  rent  being  paid  on  the  same  quai-ter  days,  but 
no  fresh  agreement  in  writing  was  entered  into. 

On  the  ^h  Dec.  1893  the  plaintiffs  gave  notice 
to  the  company  to  terminate  the  existing  an-ange- 
ment  or  tenancy  at  the  expiration  of  six  months 
from  the  "  31st  Dec.  1893."  In  reply  the  com- 
pany sent  the  plaintiffs  notice,  dated  Saturday, 
"  30th  Dec.  1893,"  terminating  the  existing  agree- 
ment "  forthwith,"  and  demanding  rent  up  to  the 
"  Slst  inst.,"  and  informing  the  plaintiffs  that  the 
company  would  on  Monday  morning,  the  1st  Jan., 
proceed  to  disconnect  the  wires  and  remove  the 
instruments.  The  plaintiffs  on  the  same  day  paid 
the  rent  demanded,  and  at  once  applied  for  and 
obtained  from  the  vacation  judge  an  ex  parie 
mjunction.  The  motion  to  continue  the  in- 
junction was  argued  on  the  11th  Jan.,  the  argu- 
ment dealing  only  with  the  "  private,"  and  not 
the  "  exchange  "  wires. 

_  Warmington,  Q.C.  and  Waggeit  for  the  plain- 
tiffs.— The  defendants  have  not  given  us  proper 
notice.  After  the  agreement  terminated  on  the 
30th  June  1893  a  yearly  tenancy  was  created,  and 
»e  were  entitled  to  six  or  at  all  events  three 
months  notice.  The  plaintiffs  are  in  the  position 
of  tenants,  being  called  renters,  and  paying  rent : 
(Coke  upon  LitUeton,  6  (a)  and  20  (a)  tenementum.) 
Here  there   is   a  grant   of    apparatus   by   the 


defendants ;  also  a  licence  by  the  plaintiffs  to  the 
defendants  to  place  appliances  for  the  use  of 
the  plaintiffs  as  well  as  other  persons.  The 
defendants  took  rent  for  the  30th  and  the  Slst 
Dec.  after  giving  the  notice:  they  have  waived 
their  notice  by  accepting  rent  for  the  Slst  Dec., 
rent  paid  in  respect  of  an  agreement  which  they 
said  expired  on  the  30th  Dec.  We  have  a  receipt 
in  full  discharge  of  rental  between  t^e  1st  April 
and  Slst  Dec. 

Benthaw,  Q.C.  and  W.  D.  Rawlins  for  the 
defendants. — The  plaintiffs  ask  for  an  injunction 
practically  to  enforce  specific  perfonnance  of  an 
agreement,  which  the  court  wUl  not  grant : 

Fothergill  v.  Rou:land,'29  L.  T.  Rep.  N.  S.  415;  17 

Eq.  132  ; 
Ryan  v.   Mutual    Tontine    Westmingter  Chamberg 

Attocialion,  67  L.  T.  Bep.  N.  S.  SSO;  (1893)  1  <Jh. 

116. 

Secondly,  the  agreement  came  to  an  end  on  the 
30th  June  1892,  and  the  forfeiture  was  not 
waived.  When  a  partnership  has  come  to  an  end 
by  effluxion  of  time,  and  the  Dusiness  is  continued 
without  fresh  articles,  each  partner  can  instantly 
determine  the  partnership : 

JfeiUon  v.  Moatend  Iron  Company.  11  App.  Cos. 
298; 

Cox  V.  Waioughby,  42  L.  T.  Bep.  N.  S.  125 ;  13  Ch. 
Div.  863. 

It  is  idle  to  grant  an  injunction ;  we  could  give 
notice  to-morrow  to  terminate  the  agreement 
forthwith. 

Warmington,  Q.C.  in  reply : — In  Davenport  v. 
The  Queen  (37  L.  T.  Rep.  N.  S.  727 ;  3  App.  Caa. 
115)  it  was  held  that,  assuming  a  forfeiture  had 
accrued,  it  was  waived  by  the  receipt  of  rent : 
Croft  V.  Lumley,  6  H.  L.  Caa.  672. 

Ebeewich,  J. — Many  points  were  discussed 
on  the  hearing  of  this  case,  but  I  do  not  find  it 
necessary  to  deal  really  with  more  than  two.  The 
first  question  is,  whether  this  is  a  case  in  which  the 
court  ought  to  grant  an  injunction  if  the  plaintiff 
otherwise  makes  out  his  equity  having  regard  to 
the  undoubted  fact  that  it  would  be  impossible  for 
the  court  to  decree  complete  specific  performance 
of  the  whole  agreement.  The  company  agreed  in 
the  first  paragraph  to  erect  and  maintain  in  work- 
ing order,  subject  to  provisions,  certain  wire  and 
tekphonic  apparatus  i-elating  thereto.  It  would 
be  impossible  for  the,  court  to  supervise  a  complete 
performance  of  that  agreement,  and  to  see  to  the 
maintenance  of  the  wii-e  and  telephonic  apparatus 
during  the  period  of  the  agreement,  and  that,  no 
doubt,  i-aises  a  difficulty.  Fothergill  t.  Rowland, 
before  Jessel,  M.R.  (29  L.  T.  Rep.  N.  S.  415; 
L.  Rep.  17  Eq.  132),  was  referred  to,  and  he  there 
asked  counsel  for  a  definition  of  the  cases  in  which 
specific  performance  was  impossible,  or  rather  in 
which  an  injunction  ought  not  to  be  granted  on 
the  ground  that  specific  performance  was  im- 
possible; and  he  says  at  page  141  of  L.  Rep.  17 
£q. :  "  I  have  not  only  not  been  able  to  obtain  the 
answer,  but  I  have  obtained  that  which  altogether 
commands  my  assent,  namely,  that  there  is  no 
such  distinct  line  to  be  found  in  the  authorities. 
I  am  referred  to  vague  and  general  propositions — 
that  the  rule  is  that  the  court  is  to  find  out  what 
it  considers  convenient,  or  what  will  be  a  case  of 
sufficient  importance  to  authorise  the  interference 
of  the  court  at  all,  or  something  of  that  kind." 
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And  then  he  comments  on  Lwnlty  t.  Wagner,  and 
an  earlier  case  before  Lord  Cotteoiham,  leavii^  it 
as  it  is  left,  notwithstanding  the  later  decisions, 
in  rather  an  indefinite  state.  Here  it  is  to  be 
observed  that  there  is  no  question  of  erecting  the 
wire  and  telephonic  apparatus.  That  has  all  been 
done.  The  only  question  can  be  about  mainte- 
nance, and  it  seems  to  me  that  the  difSculty  of 
supervising  the  maintenance  ought  not  to  prevent 
the  court  from  saying  that  the  company  must  not 
cut  off  the  wires.  They  may  not  be  compellable 
to  maintain  the  wires  and  telephonic  apparatus ; 
that  is  to  say,  damages  might  be  the  only  remedy 
for  non-compliance  with  that ;  but  yet  the  essence 
of  the  agreement  is  that  the  wire  and  telephonic 
apparatus  being  there,  shall  be  open  to  the  use  of 
the  plaintiffs,  and  that  seems  necessaiily  to  go  to 
the  root  of  the  whole  matter.  Analogies  are 
dangerous,  and  I  am  far  from  saying  that  the 
analogy  which  I  am  going  to  mention  is  strictly 
applicable ;  but  it  has  occurred  to  me  to  take  a 
pai-allel  case,  and  this  occm-s  to  me  to  be  one 
which  is  near  it  in  principle.  Suppose  an  agree- 
ment such  as  is  common  in  the  north  of  England, 
for  the  tenancy  of  manufacturing  premises,  the 
lessor  providing  power,  which  he  agrees,  for  valu- 
able consideration,  to  provide  and  maintain  in 
working  order,  aa  is  done  here.  He  has  (let  it  be 
supposed)  all  the  power  in  action  in  some  neigh- 
bouring building,  and  then  in  breach  of  his  agree- 
ment he  threatens,  not  to  allow  it  to  get  into  dis- 
order and  disrepair,  but  to  cut  off  the  power.  I  can 
hardly  believe  that  the  court  would  hesitate  in  such 
a  case  to  say  that "  you  shall  not  do  it ;  it  is  a  direct 
breach  of  the  agreement  and  goes  to  the  root  of 
the  agreement;  your  agi-eement  was  to  let  the 
pi"emises  with  the  power,  and  to  say  that  you  will 
out  ofE  the  power  is  such  a  direct  breach  of  the 
agreement  and  so  destroys  it  that  you  ought  to  be 
restrained."  I  think  those  considerations  are 
«nough  to  get  over  the  difiBculty.  Then  comes 
the  other  one  to  which  most  attention  was  called  ; 
the  question  whether  the  action  of  the  defendant 
company  here  really  made  it  impossible  for  them 
to  say  the  agreement  is  at  an  end.  There  was 
some  argument  on  the  question  whether  this  can 
properly  be  regarded  as  a  case  of  landlord  and 
tenant,  and  the  argument  went  so  far  as  to  suggest 
that  the  company  are  not  the  landlords,  but  that 
Messrs.  Keith,  Prowse,  and  Co.  are  the  landlords. 
To  my  mind  that  is  not  so.  The  company  erect 
this  wire  and  telephonic  apparatus.  It  belongs  to 
them,  and  although  it  is  not  the  ordinary  case  of 
a  landlord  and  tenant  of  real  property,  still  there 
is  a  hire  agreement,  and  the  word  "  hire  "  is  used, 
and  Keith,  Prowse,  and  Co.,  who  are  to  have  the 
•enjoyment  for  a  consideration  of  this  apparatus, 
are  described  as  the  renters.  To  my  mind  a  case 
of  landlord  and  tenant  as  regards  these  chattels 
is  established.  Then  under  the  agreement  I  will 
assume  for  the  present  purpose — though  I  wish 
to  observe  that  is  an  assuinption  which  will  re- 
quira  examination — that  under  clause  8  the  com- 

fianv  might  determine  the  agreement  by  notice 
ortnwith  as  they  did.  They  determined  it  forth- 
with on  the  30th  Dec.  It  was  argued  that  "  forth- 
with "  might  mean  at  some  future  time.  I  can- 
not give  that  grammatical  construction  to  the 
word.  "Poi"thwith"  means  now — as  from  this 
moment — henceforth  ;  and  they  must  be  regarded, 
if  they  gave  the  notice  under  that  clause,  or  under 
any  power,  as  having  determined  it  as  from  that 


moment.     Then  they  at  the  same  time  demand 
rent  up  to  and  induing  the  31st  Dec. :  that  rent 
was  paid  and  it  was  accepted  as  rent.    I  hare  the 
demand,  and  I  have  the  receipt  before  me.     The 
result  was  that  the  company  demanded  and  re- 
ceived rent  for  a  day  beyond  the  time  when  tibe 
agreement  was  determined.    I  think  it  is  im- 
possible for  them  to  affirm  and  disaffirm — to 
approbate  and  reprobate  in  that  way ;  and  accord- 
ing to  the  ordinary  law  relating  to  landlord  and 
tenant  they  must  be  regarded  as  having  wuved 
or  abandoned  their  entry.    I  need  not  refer  to 
many  cases.    They  ai*  recited  in  Davenport  v. 
The  Queen  (37  L.  T.  Rep.  N.  S.  727 ;  3  App.  Cas. 
115).      Sir  Montague  Smith,  who  delivered  the 
judgment  of  the  court,  refers  to  Croft  v.  Lumlef/ 
and  older  cases.    I  think  that  the  company  have 
put  it  out  of  their  power  now  to  say  the  agreement 
was  determined  on  the  30th  Dec.,  because  they 
have  recognised  the  fact,  by  receipt  of  rent  for 
the  31st,  that  Keith,  Prowse,  and  Co.  were  in  posses- 
sion as  tenants,  and  liable  to  payment  for  the  use 
of  the  appaiatus  one  day  after  that.     It  is  a  small 
point,  but  still  one  must  adhere  to  the  law  as  I 
understand  it.    The  case  has  been  treated  as  if 
the  notice  was  given  imder  clause  8,  and  that  led 
to  a  discussion  what  the  nature  of  the  tenancy  or 
occupation  of  the  plaintiffs  was  at  that  time.   The 
agreement  was  an  agreement  certain  for   thr^ 
years  from  the  1st  July  1889.    Therefore  it  would 
come  to  a  conclusion  in  July  or  the  last  day  «rf 
June  1892.      From  that  time  forward    Messrs. 
Keith,  Prowse,  and  Co.  had  enjoyed  and  used 
this  apparatus  without  any  new  agreement,  and 
not  only  that,  but  the  rent  had  been  paid,  and  it 
was  ultimately  paid  according  to  the  old  agree- 
ment.   The  result  was,  that  there  was,  it  seems  to 
me  as  a  matter  of  fact,  a  holding  over  upon  the 
terms  of  the  old  agreement.    I  do  not  mean  to 
decide  this  point,  but  I  mention  it,  as  my  decision 
on  the  preceding  point  might   be  regarded  as 
implying  that  now  the  Telephone  Company  might 
intervene,  and  say,    "We  determine  it  to-<£i,y, 
immediately,  and  we  will  take  care  not  to  ask  any 
rent  beyond  to-day,"   and  then  say  they  were 
entitled  to  immediate  entry.    If  they  wish  to  try 
that  question  they  will  have  to  try  it,  of  course, 
and  the  question  must  be  argued  and  decided.  It 
was  not  argued  sufficiently  before  me  for  me  now 
to  pronounce  a  decision  on  the  point,  but  my 
present  impression  is  that  the  receipt  of  rent 
after  the  30th  June  1892,  and  the   continued 
occupation  by  Messrs.  Keith,  Prowse,  and  Co., 
constituted  a  tenancy  from  year  to  year,  and  that 
therefore  an  immediate  notice  to  determine  is  not 
open  to  the  company.      Keith,  Prowse,  and  Co. 
took  that  view,  and  gave  a  six  months'  notice  to 
determine.    I  am  not  now  saying  whether  it  is 
right  or  wrong,  but  I  do  not  think  that  the  Tele- 
phone Company  ought  to  interfere  without  that 
question  being  submitted   to   judicial  decision. 
That  being  so,  there  really  is  nothing  to  be  done 
except  this — to  restrain  the  company  from  inter- 
fering with  the  private  wires,  pursuant  to  the 
notice  which  they  gave,   until  trial  or  further 
order.     I    am    not    deciding    anything    more. 
That  notice    I    regard  as  inoperative;    that  is 
to  say,  to  the  extent  of  allowing  them  now  to 
cut  ofl  the  wires.    The  costs  will  be  costs  in  the 
action. 

Solicitors:    Beyroux,   PhiUips,  and  Golding; 
Gaine. 
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Feh.  20  and  21. 

(Before  Kekbwich,  J.) 

Gbeat  Westebn  Railway   Gompant  v.  The 

Cbfn  Gbibbwb  Bbiok  Gompant.  (a) 

Bathoays — Tramway  converted  into  railway  — 
Mine»—8vb»idenee — Adjacent  and  tubjacent 
ntpport*  —  Injunction  —  Damages  — Railway » 
Chuees  Act  1845  {8  A  9  Viet.  e.  20),  ss.  77,  78. 

An  aelion  by  a  railway  eom,pany  to  regtrain  the 
(kfendants,  the  lessees  of  certain  mines  under  the 
plainiiffs'  line  of  railway,  from  working  their 
mines  in  gueh  a  way  as  to  injure  the  railway 
hy  taking  away  the  necessary  support,  and  for 
damages. 

By  a  private  Act  of  Parliament  in  1825  a  com- 
pany v>a»  incorporated  with  power  to  make  and 
maintain  a  "  railway  or  tramroad,"  and  to  take 
lands  for  that  purpose.  By  sect.  25,  aU  mines 
were  to  he  deemed  to  be  excepted  out  of  any  con- 
veyance, and  might  be  worked  by  the  oumers, 
though  in  such  a  manner  as  not  to  injure  the 
mmpany's  works.  In  1830  certain  tturface  lands 
were  conveyed  to  the  company.  In  1855,  by  an 
Act  of  Parliament,  there  being  only  a  horse  tram- 
road  then  in  existence,  the  Act  of  1825  and  sub- 
sequent Acts  were  repealed,  ana  provisions  were 
VMidefor  altering  the  line  so  as  to  be  suitable  in 
curses  and  inclines  for  locomotive  engines.  The 
Land*  Clauses  Ad  1845  and  the  Railways 
Clauses  Act  1845  were  incorporated  with  the 
Aet,  but  it  was  provided  that  anything  done 
before  the  pasting  of  the  Aet  of  1855,  under  the 
rtpeaUd  Acts,  should  he  as  valid  as  if  they  were 
not  repealed,  and  that  the  Act  should  be  subject 
and  without  prejudice  to  everything  so  done,  and 
to  all  rights  consequent  on  anything  so  done. 
The  company  was  eventttaUy  amalgamated  with 
the  plaintiff  company.  Hie  defendants  in  work- 
ing their  mines  Iwd  caused  subsidences  on  and 
near  the  railway,  and  they  insisted  on  their  right 
to  continue  working  unless  the  mines  were  bought 
by  the  railway  company  under  the  provisions  of 
the  Railways  Clauses  Act  1845.  The  plaintiffs 
contended  that  their  right  to  subjacent  and 
adjacent  support  was  preserved  61/  the  Aet  of 

Seld,  that  the  subsidences  were  caused  by  the  defen- 
dants' works,  and  on  the  evidence  the  subsidences 
had  been  very  little  accelerated  by  the  working  of 
the  railway ;  the  defendants'  predecessors  had 
made  their  bargain  in  1830  under  the  Act  of 
1825,  and  there  was  no  reason  for  saying  that, 
because  the  railway  was  used  in  a  somewhat 
different  manner,  the  rights  the»  reserved  to  the 
plaintiffs'  predecessors  were  gone  ;  the  plaintiffs 
were  governed  hy  the  Railways  Clauses  Aet  1845 
from  the  date  of  the  Act  of  1855,  so  far  as  the 
general  Act  was  applicable  to  any  particular 
case ;  but  the  Act  of  1855  had;  neither  by  express 
Kords,  nor  by  implication,  altered  the  express 
contract  entered  into  in  1830  under  the  Act  of 
1825,  the  rights  under  which  Act  were  reserved 
by  the  Aet  of  1855.  Injunction  granted  and 
inquiry  directed  as  to  damages. 

This  was  an  action  by  the  Great  Western  Railway- 
Company  claiming  an  injunction  to  restrain  the 
oefendante,  who  were  lessees  of  certain  mines  in 
Glamorganshire,  under  the  plaintiffs'  line  of  rail- 
"Vi  from  working  their  mines  in  such  a  way  as 

(•)  Bcfotted  bj  FnAKCig  E.  AST,  Esq.,  Banuter-at-Lair. 


to  injure  the  railway  by  taking  away  the  necessary 
support.  . 

Bj  an  Act  of  1826  (6    Geo.  4.  c.    civ.),  the 
Dnffryn,  Llynvi,  and   Porthcawl  Railway  Com- 
pany were    incorporated  with    power   to    make 
and  maintfliJTi  a  "  railway  or  tramroad  " ;  also  to 
enter  upon  and  take  lands  for  the  purpose ;  but 
by  sect.  25  all  mines  were  to  be  deemed  to  be 
excepted  out  of  any  conTeyances,  and  might  be 
worked  by  the  owners,  though  in  such  manner  as 
not  to  injure  the  company's  works.   The  provisions 
of  the  Act  appeared  to  contemplate  a  tramroad 
for  running  trams,  drawn  either  by  horse-power 
or  a  fixed  engine.    By  an  indenture  of  the  19th 
Jan.  1830  certBln  lands  in  the  parish  of  Tytheg- 
stowe,  in  Glamorganshire,  were  conveyed  to  that 
company,  for  the  purposes  of  their  Act.     Subse- 
quently that  company  was  amalgamated  with  the 
Llynvi  "Valley  Railway  Company.    By  the  Llynvi 
Valley  Railway  Act  1853,  the  line  of  the  Llynvi 
Valley  Gompany  was  extended,  and  the  Lands 
Glauses  Act  1845  and  the  Railways  Clauses  Act 
1845  were  incorporated  with  the  Act.    By  the 
Llynvi  Valley  Railway  Act  1855,  there  being  only 
a   horse   tramroad  then  in  existence,  provisions 
were  made  for  repealing  the  previous  Acts,  and 
altering  the  line  so  as  to  be  suitable  in  curves  and 
inclines  for  locomotive  engines.    This  Act  it  was 
said  gave  the  company  a  "  new  start  "as  a  railway 
company  proper.    It  was  thereby  provided  that 
anything  done  before  the  passing  of  the  Act, 
under  the  repealed  Acts,  should  be  as  valid  as  if 
they  were  not  repealed,  and  that  the  Act  should 
be  subject  and  without  prejudice  to  everything  so 
done,  and  to  all  rights  consequent  on  anything  so 
done.     The  Llynvi  Valley  Company  afterwards 
became  the  Llynvi  and  Ogmore  Riulway  Company. 
In  1883  a  broad-gauge  line  was  laid  down,  and 
that     company    was    amalgamated    with     the 
plaintiffs,  the  Great  Western  Railway  Company, 
the  Llynvi  and  Ogmore  line  then  forming  part  of 
the  Great  Western  system.    The  defendants  were 
the  lessees  of  the  mines  under  the  land  comprised 
in  the  conveyance  of  1830,  and  in  working  their 
mines  had  caused  subsidences  on  and  near  the 
railway,  and  they  insisted  on  their  right  to  con- 
tinue working  unless  the  mines  were  bought  by 
the  railway  company  under  the  provisions  of  the 
Railways  Clauses  Act  1845.     The  plaintiffs,  how- 
ever, contended  that  their  rights  to  subjacent  and 
adjacent  support  were  preserved  by  the  Act  of 
1825  ;  but  on  the  other  hand  the  defendants  con- 
tended that  bv  the  Act  of  1855  the  plaintiffs  took 
up  an  entirely  new   position,  that  of  a  railway 
company  proper,   and  were  therefore  subject  to 
the  Railways  Clauses  Act  1845,  under  which,  if 
they  required   subjacent  and  adjacent  support, 
they  must  purchase  the  mines  xmder  the  surface 
lands  vested  in  them. 

Cripps,  Q.C.  and  Butcher  for  the* Great  Western 
Railway  Company. — The  question  is  one  of  law, 
namely,  whether  the  Railways  Clauses  Act  1845 
applies  to  this  line  or  not.  If  it  does,  then  we 
have  no  case.  We  contend  that  under  the  convey- 
ance of  the  19th  Jan.  1830  we  are  entitled  to 
adjacent  and  subjacent  support.  By  sect.  25  of 
the  DufEryn,  Llynvi,  and  Forth  Cawl  Railway  Act 
of  1825  (6  Greo.  4,  c.  civ.),  aU  mines  are  to  be  deemed 
to  be  excepted  out  of  any  conveyance,  and  may  be 
worked  by  the  owners,  though  in  such  manner 
as  not  to  injure  the  company's  works.  If  sect.  25 
of  the  Act  of  1825  is  still  binding  upon  the  parties. 
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we  are  entitled  to  an  injunction.  By  the  LlynTi 
Talley  Railway  Act  1855  (18  Vict.  c.  50)  all  the 
prior  Acts  are  repealed,  but  all  rights  under  them 
are  preserved ;  and,  notwithstanding  the  repeal, 
all  acts  done  under  them  axe  to  beyaiid.  Sect.  20 
of  this  Act  incorporates  the  Lands  Clauses  Con- 
solidation Act  1845  and  the  Railways  Claufies 
Consolidation  Act  1845,  but  does  not  alter  rights 
previouBly  acquired  or  aSect  acts  previously  done. 
The  case  of  the  Caledonian  Bailway  Company  v. 
Sprat  (2  MacQ.  449 ;  2  Jur.  N.  S.  623)  shows  that 
we  are  entitled  to  all  necessa^  adjacent  and  sub- 
jacent supiwrt,  and  are  not  aSected  by  subsequent 
Acts  of  Parliament :  (Lord  Cranworth's  opinion, 
page  458  of  2  Macq.)  Secondly,  does  the  right  of 
support  apply  to  the  old  tramroads  only,  or  to 
the  new  railway  also  ?  Lord  Cranworth's  opmion, 
at  page  461  of  2  Macq.,  is  in  our  favour.  Where 
a  gi-ant  of  lands  is  made  for  a  specific  purpose, 
such  as  the  construction  of  works  on  the  lands  of 
a  railway,  the  gi-ant,  in  the  absence  of  a  contrary 
intention  appearing  on  its  face,  carries  with  it  by 
implication  the  rignt  of  reasonable  and  necessary 
support  for  the  works  so  to  be  erected  from  the 
subjacent  or  adjacent  lands  of  the  grantor  : 

Elliot  y.  North-Eaatem  Railway  Company,  10  H.  L. 
Cos.  333 : 

London  and  North-Wettem  Railway  Company  y. 
Evans,  67  L.  T.  E«p.  N.  S.  820 ;  (1893)  1  Ch.  16. 

Warmington,  Q.C.  and  T.  H.  Carson  for  the 
defendants. — There  is  a  difference  in  the  easement 
now  and  that  granted  in  1825.  Then  light-  trams 
ran,  propelled  by  horse-power;  now,  heavy  loco- 
motives. The  main  point  is,  whether  the  Railways 
Clauses  Act  1845  applies.  Parliament  says, "  Con- 
tinue the  tramway  as  it  is,  or  turn  it  to  a  use  not 
contemplated  by  the  Act  of  1825,  and  make  a 
railway  line."  The  Great  Western  Railway  Com- 
pany elected  to  make  a  railway  proper,  and  since 
then  have  broken  the  provisions  of  the  Act  of 
1825.  In  the  conveyance  of  1830  there  is  no 
mention  of  adjacent  or  subjacent  support.  The 
Act  of  1825  only  contemplated  a  tramway  with 
horse-power,  and  is  utterly  opposed  to  the  position 
of  the  parties  under  the  Act  of  1855.  A  railway 
company  is  governed  by  statute,  and  having  pur- 
chased lands  beneath  which  mines  lie,  cannot 
claim  the  benefit  of  the  right  of  an  ordinary  pur- 
chaser of  the  surface  to  subjacent  and  adjacent 
support : 

Oreat  Wettem  Railteay  Company  v.  Bennett,  16 
L.  T.  Eep.  N.  S.  186 ;  L.  Sep.  2  H.  L.  27 : 

Pountney  v.  Clayton,  49  L.  T.  Eep.  N.  S.  283  ;  11 
Q.  B.  Div.  820. 

As  to  the  placing  of  a  greater  burden  on  the  land 
than  the  original  easement : 

Dalton  V.  Angus,  44  L.  T.  Bep.  N.  S.  844  ;  6  App. 

Cas.  740 ; 
MurchU  V.  Blade,  19  C.  B.  N.  S.  190 ; 
Harvey  r.  Walters,  28  L.  T.  Eep.  N.  S.  343 ;  8  C. 
PI.  162. 
The  company  must  pay  us  compensation : 

Hidland  Raihcay  Company  v.  Chechley,  16  L.  T. 

Bep.  If .  S.  260 :  4  £q.  19  ; 
Knouiles  v.  Lancashire  and  Torlcshire  RaUv-ay  Com- 
pany, 61  L.  T.  Bep.  N.  S.  91 ;  14  App.  Caa.  248. 

Kekewich,  J. — I  have  quite  made  up  my  mind 
in  this  case,  and  need  not  trouble  you  to  reply, 
Mr.  Cripps.  The  one  fact  upon  which  all  parties 
-are  agreed  is  that  the  railway,  in  the  particular 
part  with  which  I  have  to  deal,  is  in  a  desperate 


state — that  subsidences  have  occurred  whicii 
render  the  traffic  so  dangerous  that  extraordinary 
care  has  to  be  used,  and  that  further  subsidences 
are  at  any  rate  to  be  apprehended.  What  ha« 
brought  about  those  subsiaences  ?  The  argument 
of  the  defendants  has  been  addressed  to  proving, 
or  inducing  me  to  believe,  that  the  traffic  of  the 
railway  is  not  only  one  of  the  causes,  but  the 
cause — the  causa  causani,  the  eausa  sine  qu>i 
«ton.  The  evidence  fails  to  go  so  far.  I  do  not 
think  that  I  need  discuss  the  question  whether 
they  have  contributed  in  any  way  to  their  own 
injury,  because  the  contribution,  according  to  the 
evidence,  is  only  by  way  of  acceleration.  It  has 
not  been  the  actual  cause,  but  has  only,  at  the 
most,  brought  it  about  at  the  particular  moment 
I  adopt  the  view,  applying  it  to  this  case,  which 
Lord  Cranworth  expressed  in  the  case  of  The 
Caledonian  Bailtcay  Company  v.  Sprat  on  the 
evidence  then  before  him.  He  says :  "  First 
when  Mr.  Sprot  gi-anted  his  land  for  the  avowed 
pui'pose  of  enabling  the  disponees  to  make  a  rail- 
way, without  any  Umitation  as  to  its  nature,  I 
think  he  must  be  understood  to  have  warranted 
proper  support,  however  the  railway  might  be 
used,  or  to  whatever  purpose  it  mightoe  applied." 
(That  is  his  first  reason,  .with  which  I  am  not  for 
the  moment  dealing.)  "  Secondly,  the  gentlemen 
to  whom  the  Court  of  Session  i-eferred  this  veiy 
question,  expressly  say  that  neither  increased 
traffic,  nor  the  alteration  of  the  structure,  nor 
uses  of  the  railway,  have  materially  aSected  the 
practicability  of  working  the  minerals."  Adopting 
that  particular  case,  I  &id  upon  the  evidence  that 
there  would  have  been  subsidence  from  the 
working  of  the  minerals,  which  has  been  pro- 
bably only  a  little  accelei-ated,  if  at  all,  by  the 
working  of  the  railway,  and  that  therefore  it  is  the 
working  of  the  minerals  which  has  produced  this 
injury.  Are  the  defendants  responsible  for  that  ? 
They  have  endeavoured  to  show  that  some  injury 
must  have  been  caused  by  workings  with  whicli 
they  ai-e  not  at  all  concerned — by  workings  in 
headings  into  which  they  have  not  entered.  But 
that  is  only  part  of  the  injury,  and  it  is,  to  my 
mind,  clear  on  the  evidence  that  much  of  it  has  been 
caused  by  the  headings  into  which  they  have  entered, 
and  from  which  they  nave  removed  the  debris  which 
accumulated  during  a  long  series  of  years,  so  that 
those  headings  were  really  full.  I  conclude  from 
the  evidence  that,  tmtil  they  opened  those 
headings,  the  support  which  uiey  gave  to  the 
soil  above  and  around  them  was,  if  not  actually 
mathematically  equivalent  to  the  original  support 
of  the  original  soil,  at  any  rate  practically 
sufficient  for  all  pui-poses.  They  tapped  those 
headings  for  their  own  purposes,  and  the  result  is 
that  they  brought  down  the  soil,  and  will 
pi-obably  bring  it  down  much  more.  That 
opinion  is  strongly  fortified  by  reference  to  those 
headings  which  are  entirely  outside  the  line. 
There  we  have  subsidences  in  places  at  120  feet 
or  130  feet  from  the  railway,  and  it  is  not 
suggested  that  the  traffic  can  have  produced  any 
matei-ial  effect  there.  On  these  short  grounds, 
I  think  that  the  injury,  or  part  of  the  injuiy, 
which  has  been  caused,  and  part  of  the  injo^ 
which  is  apprehended — which  is  by  far  the  major 
part  in  each  case — is  due,  and  will  be  due,  to  we 
workings  of  the  defendants.  They  are  the 
successors  in  title  of  the  grantors  to  the  railway 
company.    Are  they  in  that  way  responsible  as  a 
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matter  of  law?  The  railway  company  took 
under  the  conveyance  of  the  19th  July  1830,  and 
to  my  mind  the  words  of  the  conveyance  are  of 
no  ee^ntial  impoi-tance ;  but,  as  a  matter  of  fact, 
the  conveyance  U  expressed  to  be  made  pursuant 
to  the  Act  of  1825.  It  is  a  conveyance  made 
to  the  railway  company  purchasing  under  their 
statutoiT  powers  and  taking  a  s&tutory  title. 
The  25th  section  of  the  Act  of  1825  provides  that 
from  any  conveyance  of  that  kind  there  shaJl 
be  excepted  any  mines,  minerals,  coals,  or  any 
atone  or  slate  under  any  land.  So  what  i-eally 
was  done  was  this :  the  vendors  conveyed  to  the 
railway  company  a  latei'al  stratum  of  land, 
reserving  to  themselves  all  other  lateral  strata 
beneath  that  conveyed.  Of  that,  but  for  the  law 
of  support,  they  would  have  been  absolute  owners; 
they  may  do  as  they  please  there.  They  may  not 
only  work  the  mines,  as  has  been  suggested  in 
argnment,  but  they  may  use  it  for  any  proper 
purpose,  according  to  the  view  whSch  was 
enunciated  by  Jessel,  M.B.  in  Eardley  v.  OranviUe 
(34  L.  T.  Rep.  N.  S.  €09 ;  3  Ch.  Div.  826),  where 
he  contrasted  the  position  of  the  copyholder 
having  an  estate  in  the  minerals  and  the  estate  of 
an  ordinary  freeholder.  He  mar  use  it  for  any 
purpose  whatever,  subject  to  this :  that  he  must 
not  infringe  the  covenant,  whether  expressed  or 
implied,  into  which  he  has  entered  with  the 
railway  company  to  provide  proper  support.  The 
25th  section  of  the  Act  of  1825  does  express 
that  to  some  extent.  It  gives  power  to  the 
vendors  to  work  the  minerals  (which  was  scarcely 
wanted,  but  in  those  days  the  law  was  not  so 
settled  as  it  ia  now),  and  then  says :  "  and  as 
if  this  Act  had  not  passed  but  so  as  never- 
theless not  to  prejudice  or  injure  such  railway, 
wharves,  or  otlier  works  hereby  authorised  or 
directed  to  be  allowed" — of  course,  that  being 
(ome  other  railway  or  wharf.  It  did  not  refer  to 
the  adjacent  land ;  that  was  not  in  the  contempla- 
tion of  the  parties.  The  common  law  right  of 
gnpport  by  the  adjacent  land  is  not  touched  upon 
and  is  not  interfered  with.  That  seems  entirely 
in  accordance  with  the  case  of  The  Caledonian 
Bailieay  Comvany  v.  Sprot,  and  many  other  cases, 
some  of  wbicn  have  been  referred  to  in  the  argu- 
ment. But  then  it  is  said  that  that  is  taken 
away  from  them,  or  that  the  present  plaintiffs 
are  not  entitled  to  the  benefit  of  it,  for  two 
reasons :  In  the  first  place,  that  they  have  entirely 
dianged  their  rails  from  what  was  a  horse  tram- 
road  into  part  of  the  large  system  of  the  Great 
Western  luulway  Company,  which  is  worked  by 
steam-engines  of  modem  construction  and  truclcs 
of  very  great  weight ;  and  that  there  is  an  entirely 
different  system  m  use.  As  regards  its  effect  on 
the  soil  beneath  and  the  actual  support  required, 
I  hare  referred  to  that,  and  do  not  mean  to  refer 
to  it  again.  In  what  way  other  than  that  have 
ihey  prejudiced  their  case  by  the  alteration  ?  Of 
course  it  was  not  contemplated  in  1825,  and  was 
not  contemplated  for  many,  many  years  later; 
but  when  vendors  make  a  bargain  of  that  nature 
and  take  the  best  sum  they  can  get  for  the  property 
they  sell,  they  must  run  risks  of  the  kind  which. 
Bowen,  L.J.  points  out  in  the  case  of  The  London 
and  North-Western-  BaUway  Company  v.  Evans, 
at  page  29  of  (1893)  1  Ch.  which  seems  to  me 
to  be  directly  applicable.  He  says :  "  It  is  true 
that  at  the  date  of  the  Act  the  minerals  were  not 
thought   to   be  of  value,  and  were  not  taken 


into  account  in  assessing  the  actual  compensation 
exacted.  But  if  the  right  of  support  was  not 
substantially  measured  m  the  price  given  for  the 
lands  taken  and  used,  it  might  have  been  de- 
manded and  estimated  in  the  price  had  the  owners 
been  sufficiently  prescient;  and  after  this  length 
of  time  it  must  be  assumed  that  all  was  paid  for 
which  was  capable  of  calculation  or  measurement, 
and  which  was  thought  worth  claiming  by  the 
owners,  and  that  all  conditions  precedent  have 
been  fulfilled  which  were  requisite  to  give  the 
canal  proprietors  the  right  to  the  necessary  sup- 
port for  the  maintenance  and  making  of  their 
canal."  If  these  gentlemen  had  been  wise  enough 
to  anticipate  steam-power  for  locomotion  and 
heavy  carriages  and  trucks,  they  perhaps  would 
have  asked  something  more  than  the  comparatively 
small  sum  which  was  paid  to  them.  We  cannot 
go  into  it,  but  what  was  paid  to  them  may  have 
been  a  very  large  and  excessive  value  for  the  sur- 
face of  the  soil  which  they  sold.  At  any  rate,  they 
made  their  bargain,  and  I  see  no  reason  for  saying 
that  because  the  land  has  been  used  in  a  somewhat 
different  way  therefore  the  right  to  support  is  gone. 
It  is  used  in  a  similar  chai-acter — it  is  a  railway — 
and  I  think  it  would  be  straining  the  doctrine  which 
has  been  laid  down  in  some  cases  cited  for  the 
defendants  as  to  the  law  of  easement  to  say  that, 
because  a  new  science  has  introduced  new  methods 
of  user,  therefore  the  right  to  support  is  lost. 
Then  there  is  another  answer,  which  is  this :  Time 
has  gone  on,  and  the  Legislature  saw  fit  in  1845 
to  introduce  what  has  been  called  a  code  for  the 
government  of  railway  companies  and  mine- 
owners  in  the  Railways  Clauses  Consolidation  Act 
of  that-  year,  and  it  is  said'  that  the  present 
plaintiffs  are  bound  by  that.  They  are  the  suc- 
cessors in  title  of  the  original  i-ailway  company, 
and  they  have  really  purcuased  under  that  Act. 
The  Act  of  1855  is  the  substantial  Act  upon  which 
this  argument  depends,  and  no  doubt  from  that 
time  iK>rward,  and  for  some  purposes  earlier, 
but  at  any  rate  from  that  time  forward,  the 
railway  company  is  governed  by  the  Railways 
Clauses  Consolidation  Act,  so  far  as  it  is  ap- 
plicable to  any  particular  case.  In  taking 
further  property  or  in  making  further  bargains 
for  the  acqmsition  of  land  or  minerals,  of  course 
it  would  apply,  and  for  many  other  purposes 
having  no  concern  with  minerals  at  all  the  Act 
would  apply.  But  what  I  am  asked  to  hold  is 
that  it  applies  to  alter  an  express  contract  entered 
into  in  1825  between  the  railway  company  or  their 
predecessors  in  title  and  the  vendors,  without  the 
matter  having  been  gone  into  before  Parliament, 
and  without  anything  which  anyone  can  put  his 
finger  upon  as  containing  even  an  express  or 
implied  condition.  There  is  not  even  a  general 
provision  to  touch  it  at  all.  It  seems  to  me  that 
it  would  be  constiiiing  an  Act  of  Parliament 
according  to  an  entirehr  wrong  principle  to  say 
that  a  contract  entered  into  under  an  Act  of 
Parliament  in  1825,  and  actually  concluded  in 
1830 — that  is  to  say,  the  contract  between  the 
railway  company  and  the  vendors — is  to  be  altered 
by  an  Act  oi  1855,  without  any  words  which  can 
be  laid  hold  of  to  show  that  that  was  within  the 
contemplation  of  the  Legislature.  There  is  a 
further  answer  beyond  that,  and  that  is,  that  the 
rights  are  saved.  Though  the  Act  is  repealed, 
what  is  done  under  the  Act  ia  saved  by  the  re- 
pealing of  the  Act ;  but  whether  you  rely  upon 
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the  one  or  the  other,  the  plaintiffs'  case  upon  that 
point  seems  to  me  to  be  ueasonably  clear.  There 
18  really  only  one  other  point  which  I  need  notice. 
It  is  said  that  this  Act  of  1825  confers  very  great 
benefits  upon  the  persons  there  mentioned,  and 
that  the  railway  company  cannotinsist  on  the  Act 
of  1825  as  regards  the  25th  section,  and  the  rights 
contained  in  their  conveyance,  without  giving  also 
the  benefits  which  the  Act  resei-ves  to  those  other 
persons.  That  seems  to  me  to  be  entirelybeyond 
my  cognisance  at  the  present  moment.  Who  are 
those  persons  ?  They  are  certain  persons,  mem- 
bers of  the  public,  and  there  is  nothing  whatever 
that  I  have  seen — and  counsel  has  not  called  my 
attention  to  anything — ^to  show  that  anything  is 
reserved  to  the  vendors  to  the  company.  The 
adjoining  owners  no  doubt  benefit,  not  as 
vendors,  but  because  they  are  adjoining  owners, 
and  other  members  of  the  public  are  to  have 
certain  rights  of  putting  their  trucks  of  coals 
on  the  tramway — to  have  access  to  it,  and 
so  forth,  either  free  or  on  payment  of  a  very 
small  fee,  all  of  which  has  been  done  away  with 
by  the  Act  of  1855.  But  that  is  not  done  for  the 
benefit  of  these  vendors.  It  is  not  part  of  the 
contract  contained  in  this  conveyance.  They  are 
provisions  made  for  the  benefit  of  the  public,  and 
it  is  not  necessary,  thei-efore,  for  me  to  say  any 
more.  But,  as  a  matter  of  fact,  it  has  seemed 
good  to  Parliament  to  i-epeal  all  that.  Those 
are  contracts  with  the  public ;  and  we  know  that 
Parliament  is  not  in  the  habit  of  requiring  all 
persons  interested  in  such  matters  to  appear 
before  them.  Parliament  legislates  for  the  benefit 
of  the  public — for  the  railway  company  on  the 
one  hand,  and  for  the  public  on  the  otBer — but 
when  it  comes  to  interference  with  private  rights, 
then  the  private  person  interested  has  a  locue 
standi,  and  is  entitled  to  oppose  a  Bill.  Here 
there  is  nothing  of  that  kind.  These  gentlemen, 
predecessors  in  title  of  the  defendants,  are  not 

Erotected  in  any  way  by  the  Act  of  1825.  It  may 
appen  that  they  fill  other  positions  in  which 
they  might  have  some  claim,  but  in  that  par- 
ticular character  they  seem  to  me  to  have  none. 
I  think  I  have  now  exhausted  all  the  points  which 
have  been  made  on  behalf  of  the  defendants,  and 
in  my  view  they  all  fail,  and  the  plaintiffs,  there- 
fore, are  entitled  to  the  relief  which  they  ask, 
with  the  costs  of  the  action.  As  regards  damages, 
it  has  been  agreed  that  I  shall  not  deal  with  the 
matter,  and  there  must  be  a  reference.  Probably 
the  parties  will  agree  to  refer  it  to  some  person, 
but  I  desire  that  it  should  go  to  the  referee,  who- 
ever he  is,  quite  free  from  any  opinion  on  my 
part,  because  I  have  formed  none,  concerning  the 
extent  to  which  the  defendants  are  liable.  All  I 
say  is,  that  they  are  liable  to  some  extent,  and 
that  therefore  they  must  be  restrained,  and  there- 
fore they  must  pay  the  costs  of  the  action.  But 
when  it  comes  to  estimating  the  damages,  it  may 
very  likely  appear — I  do  not  say  that  it  will, 
because  I  do  not  know — that  the  injury  has  been 
caused  to  a  great  extent,  or  mainly,  by  the  acts  of 
others  who  worked  the  minerals  hefore  them,  and 
for  whom  they  are  not  responsible.  Possibly, 
also  it  may  have  been  caused  oy  others  who  are 
working  in  the  neighbourhood,  and  against  whom 
the  company  may,  or  may  not,  have  a  different 
case.  I  therefoi-e  wish  it  to  go  quite  as  an  open 
reference,  and,  of  course,  unless  the  parties  make 
some  agreement  about  it,  I  shall  reserve  the  costs 


of  that  reference,  because  the  amount  of  damages 
after  all  recoverable  from  these  defendants  may 
be  small.    I  think  that  disposes  of  every  points 

Solicitors:    B.  B.  Nelaon;    Bompas,    Biaekof, 
Dodgson,  Coxe,  and  Bompas. 


QUEEN'S  BENCH   DIVISION,   IN    BANE. 
RT7PT0Y. 
Tuesday,  Feh.  20. 
(Before  Williams  and  Wbight,  JJ.) 
Be  Wood  ;  Ex  parte  Woolfk.  (a) 
Bankruptcy — BUI  of  sale — Seizure  by  grantee — 
One  instalment  due — Bankruptcy  of  grantor — 
Bankruptcy  Act  1883    (46  *  47  Vict.  e.  52)— 
BiUs  of  Sale  Act  (1878)  AmendmetU  Act  18^ 
(45  <£•  46  Viet.  e.  43),  s.  7. 
A  bill  of  sale  to  secure  a  loan  payable  by  inttaL 
ments  contained  no  proviso  makiiig  the  principal 
due  on  failure  to  pay  any  instalment.     The  fint 
instalment   being  in    arrear,  the    grantee    after 
demand  seized   the  goods ;   the  grantor  became 
bankrupt,  and  the   trustee  tendered   the  instal' 
ment  due,  which  the  grantee  refused,  and  sold  the 
goods. 
The    County    Court  judge    decided    that,  in   the 
absence  of  a  proviso  rnaJeing  the  principal  pay- 
able on  failure  to  pay  an  instalment,  the  grantee 
was  not   entitled  a*  against  the  trustee  to  the 
proceeds  of  sale. 
The  grantee  appealed. 

Held  {alloiving  the  appeal),  that  such  a  proviso  was 
unnecessary,  as  in  default  to  pay  any  instalment 
the  property  secured  by  the  bill  of  sale  passed  to 
the  grantee,  who  was  thereupon  entitled  to  seize 
and  sell  the  same,  and  out  of   the  proceeds  to 
repay  himself  his  loan. 
Lumley  v.  Simmons  (56  L.  T.  Rep.  N.  8.  134; 
.  34  Ch.  Div.  698)  explained. 
This  was  an  appeal  from  the  decision  of  the 
judge  of  the  Derbyshire  County  Court,  refusing 
to  order  a  sum  of  80Z.  1«.  to  be  paid  to  the  appel- 
lant John  Woolfe,  the  grantee  of  a  bill  of  saue. 

The  debtor  was  a  farmer,  and  on  the  4tb  Haich 
1893  he  executed  a  bill  of  sale  in  favour  of  John 
Woolfe,  a  money-lender,  to  secure  the  repayment 
to  him  of  the  sum  of  67{.  and  intei^st.  the 
principal  together  with  the  interest  then  due,  to 
be  repaid  by  instalments  of  10{.  per  month  for 
the  first  six  months,  and  the  balance  by  instal- 
ments of  62.  per  month,  but  so  that  the  princii»l 
together  with  the  interest  then  due  shoola  be  paid 
at  the  expiration  of  the  tenth  month.  The  debtor  I 
did  not  pay  the  first  instalment  when  it  became 
due,  and  on  the  17th  April  the  manager  of  John 
Woolfe  wrote  and  informed  the  debtor  that  imleaa 
the  instalment  was  paid  by  ten  o'clock  the  following 
morning,  he  should  put  the  bill  of  sale  in  force. 

On  the  18th  April  the  debtor's  wife  called  and 
stated  that  the  debtor  could  not  pay,  but  was 
willing  to  sell  some  stock  to  meet  the  debt,  if  two 
or  three  days  grace  were  given  him ;  on  the  same 
day  the  bailiffs  were  instructed  to  go  into  posses- 
sion. On  the  19th  April  two  bailiffs  took  posses- 
sion, and  the  debtor's  effects  were  advertiwd  for 
sale  by  auction  on  the  25th  April.  On  the  21st 
April  the  debtor  filed  his  own  petition.  It  was 
ultimately  arranged  between  the  official  receiver 
and  John  Woolfe  that  the  sale  already  advertised 
(a)  Beported  by  WaltrrB.  Tatkb,  Eaq.,  Burtoter-tt-Uv. 
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ehonld  take  place,  and  tbat  the  proceeds  Blioold 
be  retained  without  prejudice  to  the  rights  of 
either  party  until  an  application  bad  been  made 
to  the  County  Court  judge  at  Derby.  Prior  to 
the  actual  sale  the  official  receiver  tendered  to  the 
manager  of  John  Woolfe  lOZ.,  the  amount  of  the 
instalment  due  when  possession  was  taken,  but 
this  was  declined.  Subsequently  John  Woolfe 
applied  to  the  Coimty  Court  judge  to  be  paid  out 
of  the  proceeds  of  the  sale  in  the  hands  of  the 
official  receiver  the  sum  of  SOI.  Is.,  being  the 
principal  sum  due  under  the  bill  of  sale  with 
interest  at  5  per  cent,  from  the  date  ot  the  bUl  of 
sale  to  the  25th  April,  the  date  of  the  sale, 
together  with  costs  of  levy,  mileage,  and  posses- 
ion money. 

The  bill  of  sale  was  dated  the  4th  March  1893, 
and  made  between  Daniel  Wood,  of  Sharrow 
Hall,  Derby,  farmer,  and  John  Woolfe,  41, 
Corporation  -  street,  Manchester,  money  -  lender, 
and  after  reciting  the  indebtedness  of  the  debtor 
to  Woolfe  in  the  sum  of  372.,  and  that  Woolfe  had 
agreed  to  advance  a  further  sum  of  30Z.,  the 
indenture  witnessed  that,  in  consideration  of  the 
sum  of  67Z.,  Wood  assigned  to  Woolfe  all  the 
chattels  in  the  schedule  annexed  as 

Secnrity  for  the  payment  of  the  aaid  anms  of  thirty- 
aeren  poonda  and  thirty  pounds,  making  together  the 
anm  of  sixty-seven  pounds,  and  interest  thereon,  at  the 
nte  of  fire  pounds  per  oentnm  per  calendar  month  ;  and 
the  aaid  Daniel  Wood  doth  farther  agree  and  declare 
that  he  will  duly  pay  to  the  said  John  Woolfe  the 
principal  snms  aforesaid,  together  with  the  Interest  then 
<lse,  by  instalments  of  ten  pounds  per  month  for  the 
first  six  months,  and  the  balance  by  six  ponnda  per 
month,  bnt  so  that  the  principal  sums  aforesaid,  together 
irith  the  interest  then  due,  slukU  be  paid  at  the  expiration 
of  the  tenth  month  from  the  date  hereof. 

Then  followed  an  agreement  by  Wood  to  pay  all 
rent  for  the  premises  where  the  chattels  were,  and 
a  proviso  that  the  chattels  should  not  be  seized 
for  any  other  cause  than  that  specified  in  sect.  7  of 
the  Bills  of  Sale  Act  (1878)  Amendment  Act  1882. 
The  validity  of  the  bill  of  sale  was  not  disputed. 
Theqnestions  submitted  to  the  County  Court  judge 
»ere:  (1)  whether  Mr.  Woolfe  is  entitled  to  be 
paid  the  sum  of  802.  1«.  out  of  the  proceeds  of 
tlie  sale  in  the  hands  of  the  official  receiver; 
(2)  whether  Mr.  Woolfe  is  entitled  to  be  paid  the 
<Qm  of  101.,  being  the  amount  of  the  overdue  in- 
stahnent  at  the  date  of  the  filing  of  the  petition 
in  bankruptcy  by  the  debtor,  or  any  other  and 
That  sum. 

The  County  Court  judge  held  that,  as  there  was 
no  provision  inserted  in  the  bill  of  sale  that  the 
whole  principal  should  become  due  on  the  failure 
to  pay  any  instalment,  as  was  the  case  in  Lumley 
▼.  SimvKms  (56  L.  T.  Rep.  N.  S.  134;  34  Ch.  Div. 
^,  702),  such  a  provision  could  not  be  supplied 
hy  implication ;  that  sect.  7  of  the  Bills  of  Sale  Act 
1882,  which  gives  a  power  to  seize  "if  the  grantor 
shall  make  default  in  payment  of  the  sum  or 
smns  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,"  applied  to  a  default  in 
■respect  of  the  whole  sum,  and  not  to  the  case  of 
the  default  in  an  instalment  only,  and  that  there- 
fore the  seizure  was  wrongful,  and  the  grantee 
<»uld  not  claim  any  part  of  the  proceeds  of  the 
sale. 

The  grantee  appealed. 

By  the  Bills  of  Sale  Act  1882,  sect.  7, 

Petaonal  chattels  assigned  nndex  a  bill  of  sale  shall 


not  be  liable  to  be  seized  or  taken  possession  of  by  the 
grantee  for  any  other  than  the  folloiring  causes  :  (1)  If 
the  grantor  shall  make  default  in  payment  of  the  sum 
or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,  or  in  the  performance  of  any 
covenant  or  agreement  oontained  in  the  bill  of  sale, 
and  necessary  for  maintaining  the  security ; 

Provided,  that  the  grantor  may  within  five  days  from 
the  seizure  or  taking  possession  of  any  chattels  on  account 
of  any  of  the  above-mentioned  causes,  apply  to  the 
High  Conrt,  or  to  a  judge  thereof  in  chambers,  and 
such  ooort  or  judge,  if  satisfied  that  by  payment  of 
money  or  otherwise  the  said  cause  of  seizure  no  longer 
exists,  may  restrain  the  grantee  from  removing  or  selling 
the  said  chattels,  or  may  make  such  other  order  as  may 
seem  just. 

Herbert  Reed,  Q.C.  and  Walter  B.  Yates  for  the 
appellant. — The  appellant  was  entitled  to  the 
80i.  Is.  The  bill  of  sale  is  a  grant  upon  condition 
that  the  terms  be  complied  with,  and  on  failure  to 
comply  with  the  terms  the  grantee  can  seize, 
otherwise  the  security  is  valueless.  All  Lumley  v. 
Simmons  decided  was,  that  a  proviso  could  be 
inserted  in  a  biU  of  sale  making  the  principal 
due  on  failure  to  pay  an  instalment ;  that  does  not 
mean  that  in  the  absence  of  such  a  proviso  no 
seizure  can  take  place.    See  also 

Simmons  v.  Woodward,  66  L.  T.  Eep.  N.  S.  534 ; 
(1892) A.  C.  100. 

In  Johnson  v.  Diprose  (68  L.  T.  Rep.  N.  S.  485 ; 
(1893)  1  Q.  B.  512)  it  was  pointed  out  that  on 
default  the  right  of  the  grantee  was  absolute  to 
take  and  keep  possession  of  the  goods.  It  is  true 
that  under  sect.  7  the  grantor  has  a  right  to 
redeem  under  certain  circumstances  mentioned  in 
sect.  7,  but  the  section  does  not  apply  here.  It 
would  be  a  great  injustice  if,  when  the  grantor 
became  bantonpt,  the  trustee  could  thereby  pay 
one  instalment,  and  claim  the  right  to  keep  the 
goods  or  their  proceeds.  The  case  of  Myers  v. 
Elliott  (54  L.  T.  Rep.  N.  S.  552 ;  16  Q.  B.  Div. 
526)  is  explained  by  Stirling,  J.,  and  afhrmed  by 
the  Court  of  Appeal  in  Lumley  v.  Sitnmons. 

The  respondent  was  not  represented. 

Williams,  J. — The  learned  County  Court 
judge  was  wron?  on  the  admitted  facts.  The 
seizure  was  rightful.  On  default  by  the  grantor 
the  grantee's  right  to  immediate  possession  arose, 
and  the  subject-matter  of  the  bill  of  sale  became 
his  property.  It  is  plain  that  the  right  of 
the  grantor  to  redeem  then,  could  only  be  upon 
payment  of  the  whole  sum.  It  is  true  that  in 
sect.  7  of  the  Bills  of  Sale  Act  1882  the  grantor 
can  under  cei-tain  circumstances  redeem  within 
five  days  of  the  seizure,  but  that  section  does  not 
apply  here.  Even  if  it  did  apply,  the  circum- 
stances are  so  different  when  the  grantor  has 
become  bankrupt,  and  his  trustee  has  not  elected 
to  take  over  the  liability ;  the  right  of  the  grantor 
is  surely  then  to  the  whole  proceeds  under  the  bill 
of  sale.  I  believe  the  account  given  by  Stirling,  J. 
of  Myers  v.  Elliott  in  Lumley  v.  Simmons  is 
accm-ate.  That  decision  was  affirmed  by  the 
Court  of  Appeal. 

Weight,  J. — ^After  breach  and  seizure  the 
grantor  could  not  redeem  except  on  payment  of 
the  whole  sum,  and  sect.  7  of  the  Buls  of  Sale 
Act  1882  does  not  apply.  ^^^,  „jj^^ 

Solicitor  for  the  appellant,  W.  J.  Solhrook, 
Derby. 
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Tuesday,  Feb.  27. 
(Before  Williams  and  W  eight,  J  J.) 
Be  Glabk  ;   Ex  parte  DICKENSON,  (o) 
Banhruptey —  Undischarged    bankrupt — Property 
acquired    in   trade    by — Second    bankruptcy  — 
Bight$  of  creditors  in  first  and  second  bank- 
ruptcies—Bankruptcy Act   1883   (46  &  47  Vict. 
C.52),  8.44. 
Property  acquired  in  trade   by  an  undischarged 
banJcrupt  will  not  vest  in  the  trustee  in  bank- 
ruptcy under  sect.  44  of  the  Bankruptcy  Act  1883, 
unless  and  until  the  trustee  has  intervened  and 
asserted  his  title  thereto. 
A  bankrupt  who  had  while  undischarged  acquired 
certain  property  by  trading  subsequently  became 
bankrupt  a  second  time;  the  trustee  under  the 
first  bankruptcy  failed  to  intervene  and  assert 
his  title  to  that  property  until  after  the  second 
bankruptcy. 
Held,  that  the  intervention  by  the  trustee  after  the 
second  bankruptcy  came  too  late,  as  by  that  time 
the  property  had  passed  to  the  trustee  in  the 
second  bankruptcy, and  that  therefore  the  property 
must  be  administered  by  him  in  the  second  bank- 
ruptcy, but  without  prejudice  to  the  claim,  if 
any,  of  the  creditors  in  the  first  bankruptcy  to 
rank  for  proof. 
This  wa«  an   appeal   by  creditors   as  _  persons 
aggrieved  against  the  decision  of  the .  judge  of 
the  Hanley  County  Court,  on  the  trustee  in  bank- 
ruptcy's application  for  directions. 

The  debtor  was  a  builder  and  contractor  at 
Hanley,  and  on  the  9th  May  1844  a  receiving 
order  was  made  against  him.  on  which  he  was 
adjudicated  bankrupt  on  the  23rd  May.  A  trustee 
was  appointed,  the  assets  did  not  pay  the  costs, 
and  there  was  no  dividend,  and  a  sum  of  money 
was  owing  to  the  trustee  when  he  was  released  on 
the  28th  Sept.  1887.  The  debtor  thereupon  at 
first  did  jobbing  work,  but  later  on  began  to  take 
contracts.  He  had  not  received  his  discharge,  and 
the  official  receiver  was  ignorant  of  the  fact  that 
he  was  trading.  On  the  11th  May  1893  the  debtor 
executed  a  deed  of  assignment  for  the  benefit  of 
creditors;  this  was  followed  by  a  creditors' petition, 
and  on  the  16th  June  a  receiving  order  was  made, 
and  on  the  11th  Juhr  he  was  a  second  time  adjudi- 
cated bankrupt.  No  trustee  was  appointed,  but  it 
was  arranijed  that  the  official  receiver  should  apply 
for  directions  as  to  how  a  sum  of  500Z.  available 
for  the  creditors  was  to  be  distributed.  The  judge 
of  the  Hanley  County  Court  directed  the  official 
receiver  to  apply  the  money  first  amongst  the 
ci«ditors  under  the  first  adjudication,  and  if  there 
was  any  surplus,  that  was  to  go  to  the  creditors 
under  the  second  adjudication.  The  creditors  under 
the  second  adjudication  appealed. 

Herbert  Beed,  Q.C.  and  Edward  Clayton  for  the 
appellants. — The  creditors  under  the  second  adju- 
dication, whose  money  has  been  used  to  earn 
these  assets,  will  probably  get  nothing  at  all. 
By  sect.  44  of  the  Bankruptcy  Act  1883,  the 
property  "of  a  bankrupt  divisible  amongst  his 
creditors  is  (i.)  all  such  property  as  may  belong  to 
or  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge,"  so  that  prima  facie 
all  property  passes  to  the  trustee  ;  but  it  has  been 
decided  that  this  is  not  the  case  with  regard  to 

(a)  Beported  by  Walter  B.  Yates,  Esq.,  Barrtster-at-Low. 


after- acquired  property  which  remains  in  tht 
bankrupt  until  the  trustee  intervenes,  and  until 
then  the  bankrupt  can  dispose  of  it : 

Serbert  v.  Sayer,  5  Q.  B.  965  ; 

Fotvler  v.  Down,  1  B.  A  P.  44 ; 

Cohen  v.  mtehell,  63  L.  T.  Bep.  N.  S.  206 ;  25  Q.BL 
Div.  262. 
And  if  the  trustee  does  intervene  and  approbi 
the  bankrupt's  acts  he  must  take  with  them  the 
burden  also,  for  a  trustee  as  an  officer  of  the  court 
must  do  the  fullest  equity : 

Ex  parte  James ;  Be  Condon,  L.  Bep.  9  Ch.  609 ; 

Ex  parte  Simmonds ;  Be   Camae,  54  L.  T.  Rep. 
N.  S.  439;  16Q.  B.  Kv.  308; 

Ex  parte  raughan;  BeBiddeough,  14  Q,  B.  Div.  25. 

[Williams,  J. — Is  this  a  correct  summary  of  your 
argument  ?  Where  undischarged  bankrupt  acqoint 
property  after  bankruptcy  the  trustee  has  the 
right  to  it,  but  the  court  will  not  give  effect  to 
that  right  until  the  trustee  elects  to  intervene :  and 
is  the  question  then.  Has  he  intervened  in  time, 
or  have  the  creditors  in  the  second  bankrupts 
got  the  property  ?]  Yes.  Now  the  trustee  dio 
not  intervene  until  after  the  second  banlcmptcj, 
and  therefore  the  creditor's  rights  under  the  secoM 
bankruptcy  must  prevail.  The  deed  of  assign- 
ment, though  it  was  void  as  an  act  of  bankruptcy 
against  the  trustee  under  the  second  bankruptcy, 
operated  to  transfer  to  the  trustee  under  tfi» 
deed  the  property  assigned,  and  took  it  away 
from  the  bankrupt ;  it  was  a  dealing  by  the  bank- 
rupt for  value  of  the  property ;  then  follows  tli» 
bankruptcy  which  avoided  that  deed,  and  so  tlw 
very  act  which  avoided  that  deed  in  bankruptcj 
created  a  new  assignment,  and  placed  the  proper^ 
in  the  hands  of  the  new  assignee,  and  then  it  tw 
too  late  for  the  trustee  to  intervene.  The  trustas 
under  the  first  bankruptcy  has  no  title  to  the  goo^ 
till  he  af&rms  the  debtor's  acts,  the  property  !• 
assigned,  and  this  takes  it  away  from  the  bankrupt^ 
for  it  was  a  dealing  with  the  property  for  valofc 
The  trustee  under  the  first  bankruptcy  cannct 
take  the  property  unless  he  can  get  rid  tt 
the  assignment ;  tlus  is,  however,  got  rid  of  br 
the  second  bankruptcy,  but  the  very  act  whiflk 
avoids  the  assignment,  i.e.  the  second  bankrapte|; 
creates  a  new  assignment  which  hands  the  fto- 
perty  over  to  the  new  assignee,  i.e.,  the  trustee  at 
the  second  bankruptcy.  That  assignment  h&ag' 
in  existence,  it  is  too  late  then  for  the  traaiM 
under  the  fiist  bankruptcy  to  intervene.  T* 
repeat,  the  tmstee  under  the  first  bankruptcy  li«» 
no  title  until  he  affii-ms  the  debtor's  acts  by  inter- 
vening. Meantime  the  deed  of  assignment  ha* 
taken  everything  away  from  the  bankrupt  and 
this  is  got  rid  of  by  the  second  bankruptcy,  biA 
the  vei-y  act  that  gets  rid  of  this  assignmeat 
creates  a  new  assignment  for  value  to  the  trastw 
of  the  second  bankruptcy,  and  so  the  trustee  ia 
the  second  banki-uptcy  oecomes  entitled  as  against 
the  trustee  in  the  first : 

Ex  parte  Blaiberg ;  Be  Toomer,  49  L.  T.  Rep.  X.  & 
16 ;  23  Ch.  Div.  254. 
Lastly,  the  creditor  under  the  first  bankruptcy 
would,  I  should  say,  probably  be  entitled  to  con» 
and  prove  in  the  second  bankruptcy,  and  the  be«t 
course  would  therefore  be  that  the  trustee  abonU 
administer  the  property  by  paying  all  the  creditMt 
rateably : 

Ex  parte  Morgan  ;  Re  Knight,  15  C.  B.  N.  S.  6W; 

Ex  parte  Wateon ;  Be  Bobertt,  12  Ch.  Div.  380. 
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Jfutr  Mackenzie  for  the  official  receiver,  who 
is  the  tmatee  tinder  both  bankruptcies. — I  take 
no  part,  and  wiU  aBsent  to  anj  order  the  court 
thiiJcs  right,  but  I  will  render  anv  assistance 
possible  to  the  court.  [Williams,  J. — I  do  not 
assent  to  the  proposition  that  the  creditors  under 
the  first  bankruptcy  can  come  in  and  prove  in 
the  second  bankruptcy.]  The  case  of  Ex  parte 
Ford;  Be  Caughey  (34  L.  T.  Rep.  N.  S.  634; 
1  Cli.  Dir.  521),  says  that  it  is  essential,  in  order 
to  deprive  a  trustee,  that  he  should  have  know- 
ledge that  the  bankrupt  was  dealing  with  the 
property,  and  that  those  who  dealt  with  the 
Dankrapt  acted  on  the  faith  of  his  apparent 
property.  "With  regard  to  the  case  of  Herbert 
T.  Sailer,  this  doctrine  was  held  not  to  apply  to 
real  estate: 

Be  New  Land  Development  Aseociation,  66  L.  T. 
Bep.  N.  S.  694 ;  (1892)  2  Ch.  138. 

'WiLUAMS,  J.   referred   to  Marshall   v.  Bark- 
iorffc,4B.  &Ad.  508.] 

Seed,  Q.G.,  in  reply,  referred  to 

HdUai  V.  Rohimon,  15  Q.  B.  Div.  288  ; 
Joseph  T.  Lyone,  51  L.  T.  Eep.  N.  S.  740 ;  15  Q.  B. 
DiT.  280. 

The  creditors  under  the  first  bankruptcy  were 
not  represented. 

Williams,  J. — I  am  of  opinion  that  the  direc- 
tions here  ought  to  be  that  this  property  vested 
in  the  trustee  or  the  official  receiver  in  the  position 
of  trustee  in  the  second  bankruptcy,  and  ought 
to  be  administered  in  that  bankruptcy.  I  do  not 
propose  to  say  what  will  or  will  not  be  the  rights 
of  the  creditors  in  the  first  bankruptcy  under  the 
administration  in  the  second  bankruptcy.  It 
most  not  be  supposed  from  that,  that  I  do  not 
entertain  a  strong  opinion  upon  the  point — for  I 
do— but  I  shall  best  perform  my  duty  by  not  ei- 
ptessins  it,  as  it  is  not  necessary.  Now  it  is 
right  that  I  should  attempt  to  say  what  are  the 
principles  on  which  I  think  it  to  be  the  law  that 
the  trustee  in  the  second  bankruptcy  should  have 
this  property  vested  in  him,  and  should  deal  with 
it  and  administer  it  under  the  second  bankruptcy. 
The  law  is  somewhat  this  way :  The  Bankruptcy 
statute  by  its  vesting  clause  vests  in  the  trustee 
in  any  bankruptcy  the  whole  of  the  property  of 
the  bankrupt,  both  that  which  he  had  at  the  time 
of  the  making  of  the  receiving  order,  and  that 
which  may  accrue  to  him  or  be  acquired  by  him 
after  the  receiving  order,  and  before  his  dis- 
charge. There  is  no  doubt  that  the  property  in 
qnestion  here  is  property  which  did  accrue  to  the 
bankrupt  before  his  discharge,  and  therefore  the 
words  of  the  section  are  sufficiently  wide  to  cover 
it;  but  notwithstanding  the  words  of  the  section 
it  seems  to  me  in  the  very  nature  of  things,  which 
not  even  an  Act  of  Parliament  can  alter,  that 
property  which  comes  into  existence  during  the 
Bankruptcy  cannot  vest  in  the  trustee  without  his 
doing  something  to  assert  his  title  thereto.  That 
is  the  real  basis  of  the  decision  in  Herbert  v.  Saver. 
That  case  recognises  not  only  the  proposition  that 
after-acquired  property  will  not  vest  in  the  trustee 
until  he  does  some  act  of  intervention  asserting 
lus  property,  but  it  affirmatively  says  that  in  the 
meanwhile  the  right  to  the  property  in  question 
vesta  in  the  bankrupt,  and  it  is  not  only  therefore 
that  it  is  necessary  there  should  be  some  inter- 
vening act  by  the  trustee  by  way  of  assertion  of 
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his  title,  but  the  bankrupt  meanwhile  gets  such  a 
title  that  he  is  not  only  able,  as  in  Herbert  v.  Sayer, 
to  bring  an  action  to  enforce  his  contractual 
rights,  but  is  able,  as  was  established  in  Morgan  v. 
iSdght  and  Fyson  t.  Chamberg.  to  assert  his 
property  either  by  bringing  an  action  of  trover  or 
detmne  against  anyone  who  seeks  to  deprive  him 
of  his  property.  The  moment  you  have  got  those 
two  propositions,  all  the  i-est  seems  to  follow 
necessarily.  If  the  law  says  that,  unless  and  until 
something  happens,  the  bankrupt,  notwithstanding 
his  bankruptcy  and  notwithstanding  the  absence 
of  discharge,  has  the  property  in  question,  one  of 
the  necessary  essentials  to  that  property  is  the 
right  of  dealing  with  it  and  the  right  of  parting 
with  it,  and  if  during  the  time  that  the  property 
is  his,  because  the  ti-ustee  has  not  intervened,  he 
parts  with  his  property,  it  necessarily  follows  that 
the  person  to  whom  he  parts  with  the  property 
gets  a  title  to  it.  That  sort  of  doctrine  will  be 
found  laid  down  in  Nevmham  v.  Stevenson  (10  C.  B. 
713 ;  13  0.  B.  285),  a  case  which  is  reported  twice, 
and  which  deals  with  the  doctrine  of  fraudulent 
preference  before  that  doctrine  was  embodied  in 
the  statutory  form  as  it  is  now ;  and  the  common 
law  doctrine  I  allude  to  will  be  found  laid  down 
there  very  plainly  and  very  clearly,  that  is,  that  in, 
the  case  of  fraudulent  preference,  although  the 
trustee  had  a  right  to  intervene  and  claim  the 
property  that  had  been  ti-ansf erred  by  way  cf 
fraudulent  preference,  if  it  was  disposed  of  to  a 
third  person  in  the  meantime  such  tiiird  person 
gets  a  title  which  was  superior  to  that  of  the 
trustee.  The  only  question  one  has  to  deal  with 
here  is,  whether  or  not  the  second  bankruptcy, 
which  took  place  before  any  intervention  or 
assertion  of  title  by  the  trustee  in  the  first  bank- 
ruptcy, must  be  dealt  with  on  the  same  footing 
as  an  assignment  for  value  to  a  stranger.  In  mj 
judgment  it  ought  to  be  so  dealt  with.  At  one 
time  the  title  of  the  trustee  depended  upon  an 
actual  assignment  by  the  Lord  Chancellor,  which 
was  based  upon  a  supposition  of  an  assignment 
which  did  not  in  fact  exist  by  the  insolvent 
debtor.  The  trustee  under  the  second  bank- 
ruptcy is  therefore  an  assignee  for  value  in  this 
sense,  that,  as  between  the  insolvent  and  his 
creditors,  the  insolvent  could  set  up  no  answer  to 
the  claim  of  the  creditors  to  the  benefit  of  this 
propertv.  For  these  reasons  the  trustee  of  the 
second  bankruptcy  is  entitled  to  this  property  as 
against  the  trustee  in  the  first  bankruptcy,  and 
he  ought  to  have  the  administration  of  the  pro- 
perty. I  have  little  more  to  say.  except  that  I  do  not 
think  one  need  trouble  oneself  about  the  case  of 
Ex  parte  Ford,  or  any  other  of  those  cases  which 
are  based  on  estoppel,  as  I  do  not  think  the 
trustee's  title  here  depends  upon  estoppel  any 
more  than  I  believe  it  depends  on  i-eputed  owner- 
ship, which  was  also  discussed  in  2Sx  parte  Ford. 
Something  was  said  about  the  position  of  the 
trustee  in  the  second  bankruptcy  being  possibly 
improved  by  the  extent  of  the  intervention  in 
point  of  time  of  the  deed  of  airangement  and 
the  assignment  contained  in  it.  I  do  not  think 
the  trustee  need  depend  on  that  assignment,  nor, 
if  it  were  necessary  for  him  to  do  so,  he 
could  successfully  do  so.  I  believe  that,  on  the 
principles  discussed  in  Neiviiham  v.  Stevenson, 
and  the  cases  there  cited,  the  truth  of  the  matter  is 
that  the  moment  the  assignment  in  the  deed  of 
arrangement  is  dealt  with,  as  an  act  of  bankrupt 


Digitized  by 


Google 


286-Vol.  LXX.,  N.  s.] 


THE   LAW  TIMES. 


[April  28,  18M. 


In  Bank.] 


Be  The  L^nds  Allotment  Company  Limited. 
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it  is  Toid  both  as  against  the  trustee  and  all 
the  ■world,  and  no  one  can  claim  under  or  by- 
virtue  of  it.  I  do  not  think  I  can  usefully  go  over 
any  other  cases,  but  I  hope  I  have  made  my  view 
clear,  be  it  right  or  wrong.  It  wUl  be  observed 
that  I  do  not  think  that  the  knowledge  of  the 
trustee  under  the  first  bankruptcy  of  what  is 
going  on  has  anything  to  do  with,  or  is  in  any  way 
material,  to  his  title. 

Weight,  J. — ^I  am  entirely  of  the  same  opinion. 
In  theory  the  after  trading  of  a  bankrupt  is  for 
the  benefit  of  the  estate,  but  it  has  been  long 
established  that  in  practice  the  presumption  is 
the  other  way  until  the  ti-ustee  intervenes.  Here 
since  the  bankruptcy  a  new  set  of  creditors  have 
in  some  way  acquired  rights  of  the  kind  to  which 
Cohen  v.  Mitchell  applies,  and  are  entitled  to  retain 
these  imless  the  first  trustee  has  intervened  in 
time.  Before  the  first  trustee  had  intervened  the 
debtor  had  passed  away  a  x)erfectly  good  title  by 
assignment,  as  against  everyone  except  some 
future  trustee.  It  is  quite  true  that  that  assign- 
ment became  void  upon  the  second  adjudication 
as  an  assignment,  but  it  was  good  till  the  moment 
of  the  second  adjudication,  and  at  that  moment, 
at  the  very  same  time  when  and  by  the  same 
judicial  act  by  which  the  first  assignment  became 
avoided,  a  new  and  even  more  powerful  assign- 
ment was  retrospectively  created  by  the  Bank- 
mptcy  Act  in  the  trustee  of  the  second  bankruptcy, 
and  not  until  after  that  does  the  first  trustee 
intervene.  Then  he  is  too  late,  because  a  perfe"u 
title  has  by  statute  become  vested  in  the  second 
trustee.  I  agree  with  Mr.  Reed  also  that  there  is 
something  in  the  point  that  the  first  trustee  is  in 
a  fatal  dilemma ;  he  has  no  title  unless  he  confirms 
the  second  bankruptcy,  because  otherwise  the 
prior  assignment  is  good  against  him.  It  is  only 
by  virtue  of  the  second  banki-uptcy  that  he  gete 
rid  of  the  first  assignment.  Then,  as  regards  the 
equity  of  the  matter,  it  would  be  highly  inequi- 
table to  give  the  whole  estate  in  the  second  bank- 
ruptcy to  the  creditors  of  the  first  for  obvious 
i-easons ;  but  whether  the  creditors  under  the  first 
bankruptcy  are  to  come  in  at  all,  and  how  they 
are  to  rank,  I  agree  we  ought  not  to  decide,  or  to 
express  any  opinion  about.  I  do  not  know  how  it 
■will  be  worked  out. 

Appeal  aUowed.  Order  of  the  court  below  varied 
by  declaring  that  the  balance  of  the  net 
assets  are  vested  in  the  trustee  in  the  second 
bankruptcy,  and  ought  to  be  adtninistered  by 
him  in  the  second  bankruptcy  without  preju- 
dice to  the  claim,  if  any,  of  the  creditors  in 
the  first  bankruptcy  to  rank. 
Solicitors  for  the  appellant,  Charles  Robinson 
and  Co..  agents  for  Hooper,  Dudley. 

Solicitor  for  the  respondent,  The  Solicitor  to  the 
Board  of  Trade. 


Supreme  fort  of  JitMcatnrt 


COURT    OF    APPEAL. 

Jan.  31,  Feb.  1  and  2. 

(Before  Lindlet,  Kat,  and  Smith,  L  JJ.) 

Be  The  Lands  Allotment  Company 

Limited,  (a) 

APPEAL  PROM  THE  CHANCERY  DIVISION. 
Company— Winding-up —  Directors  —  "  Trustees" 
— Breach  of  trust — Companies  (Winding-up] 
Act  1890  (53  <£-  54  Viet.  c.  63),  «.  10— StatuU  of 
Limitations— Trustee  Act  1888  (51  &  52  Vid. 
e.  59),  8.  1,  sub-sect.  3,  «.  8. 

Directors  of  companies  established  under  the  Com- 
panies Acts  are  "  trustees  "  within  the  meaning 
of  the  Trustee  Act  1888,  and  by  virtue  of  sect.  8 
of  that  statute  they  are  entitled  to  the  benefit  of 
the  Statute  of  Limitaivms  as  a  bar  to  a  eUtim 
in  respect  of  an  alleged  breach  of  trust  by  reason 
of  the  misapplication,  through  mistake  or  care- 
iessness,  of  funds  or  property  of  the  company  in 
their  hands  or  under  their  control. 

Where,  therefore,  directors  of  a  company,  appa- 
rently acting  ultra  -vires  of  their  powers,  but  not 
fraudulently,  invested  funds  of  their  company  in 
the  shares  of  another  company,  and  more  than  six 
years  afterwards  the  liquidaior  in  the  trindiitg- 
up  of  the  company  applied  under  sect.  10  of  At 
Companies  {W^nding -up)  Act  1890 /or  a  declara- 
tion that  the  directors  had  comm.itted  a  breach  of 
trust,  amd  consequently  were  liable  for  the  ammnt 
expended  in  the  purchase  of  the  shares,  it  vat 
held  that,  assuming  that  the  purchase  of  tk« 
shares  was  iiltra  vires,  which  point  was  not  free 
from:  doubt,  yet,  as  the  misapplication  of  On 
money  was  not  a  fraud  in  any  sense,  the  dira- 
tors  were  protected  by  the  Trustee  Act  1888. 

Decision  of  Wright,  J.  afirmed. 

A  director  who  is  riot  a  party  to  a  misapplieoHon 
of  the  funds  of  a  company  camiot  be  held  liable 
for  not  taking  legal  proceedings  to  upset  Ike 
transaction  after  the  matter  is  concluded. 

In  the  winding-up  of  the  above-named  company 
two  summonses  were  taken  out  by  the  official 
receiver  and  liquidator,  under  sect.  10  of  the 
Companies  (Winding-up)  Act  1890,  with  the  rie» 
of  making  the  respondents  liable  for  alleged 
breaches  of  trust. 

The  first  summons  was  against  S.  Bowles 
Pattison,  the  Rev.  Dawson  Bums,  George 
Dibley,  and  Morrell  Theobald,  who  had  been 
directors  of  the  company,  and  it  was  sought  to 
make  them  jointly  and  severally  liable  to  make 
good  to  the  assets  of  the  company  the  sum  of 
35,000i.,  alleged  to  have  been  impi-operly  employed 
by  them  out  of  the  moneys  of  the  company  in  the 
purchase  of  7000  shares  of  5Z.  each  in  the  Building 
Securities  Company  Limited. 

By  the  second  summons  the  official  receiver 
and  liquidator  sought  to  have  Edward  Barnard. 
Joseph  William  Dresser,  Gfeorge  Edward  Brock, 
and  Morrell  Theobald  declared  jointly  and  seve- 
rally liable  for  5200i.  invested  in  the  purchase 
of  1040  other  shares  in  the  Bxulding  Securities 
Company  Limited. 

(a)  B«ported  by  W.  Ivihby  Cook  iind  E.  A.  Sckatchut,  Sain, 
B&rrlsterK-at-Titw. 
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Be  The  Lands  Allotmekt  Oompant  Limited.                 [Ct.  op  App. 

The  facts  relating  to  the  first  summons  were  as 

foUoWB: 

Early  in  1885  J.  W.  Hobbs  -was  indebted  to  the 
Lands  Allotment  Company  to  the  extent  of 
35,0001.,  and  the  Buildmg  Securities  Company 
ires  formed  to  take  over  his  business  of  a  builder, 
including  his  then  existing  liabilities,  and  after 
the  formation  of  this  company,  as  between  the 
company  and  Hobbs,  it  became  the  duty  of  the 
company  to  pay  off  this  debt  of  35,0002.  But  the 
company,  not  haTing  the  money  in  its  hands  for 
this  purpose,  made  an  arrangement  with  the 
Lands  Allotment  Company  by  which,  in  sub- 
stance, the  Lands  Allotment  Company  was  to 
take  shares  in  the  Building  Securities  Com{>any 
to  the  extent  of  85,000!.  in  satisfaction  of  Hobbs's 
debt.  These  shares  were  folly  paid  up,  and  were 
accepted  by  the  directors  of  the  Lands  Allot- 
iDHit  Company  in  good  faith.  This  transaction 
was  referred  to  in  the  balance-sheet  of  the  Lands 
Allotment  Company,  issued  in  March  1885,  as 
follows  :  "Assets  by  Building  Securities  Com- 
pany, 35,0002."  At  the  anniiu  general  meeting 
of  the  Lands  Allotment  Company,  held  in  Apru 
1885,  at  which  the  respondent  to  the  first 
sommonB  were  present,  Jabez  Balfour,  who  was 
then  one  of  the  directors  of  the  company,  was 
qnestioned  by  a  shareholder  as  to  this  item,  and 
according  to  the  shorthand  notes  of  the  pro- 
ceedings he  replied  that  it  was  an  asset  repre- 
senting an  amount  which  had  to  be  paid  by  the 
Bnilding  Securities  Company  in  respect  of  an 
estate  tSey  had  purchased  from  the  Lands  Allot- 
ment Company,  and  he  explained  that  the  item 
was  put  down  as  a  separate  item  in  order  that 
the  shaiebolders  might  see  what  it  was.  From 
the  reports  of  subsequent  general  meetings  it 
appeared  clear  that  in  Nov.  1888,  and  probably 
in  1887,  the  shareholders  knew  that  this  item 
of  35,0002.  represented  shares  in  the  Building 
Securities  Companv.  Under  these  circumstances 
tiie  respondenU  claimed  the  benefit  of  the  pro- 
riaons  of  the  Trustee  Act  1888  extending  the 
Statute  of  Limitations  to  trustees.  On  the  other 
hand,  it  was  contended  that  the  directors  were 
not  "tmstees  "  within  the  meaning  of  the  Act ; 
and,  further,  that  the  case  wasv  taken  out  of  the 
Statute  of  Limitations  by  reason  of  Balfour's 
false  representation  at  the  general  meeting,  and 
the  acquiescence  of  the  respondents  in  that  false 
representation. 

The  facts  with  regard  to  the  second  summons 
were  as  follows  : 

At  a  boai-d  meeting  in  July  1889  it  was  resolved 
to  apply  for  1040  more  shares  in  the  Building 
Secantiea  Company,  and  the  purchase  money 
(52002.)  was  paid  by  three  bills,  which  were 
dnly  met  by  the  Lands  Allotment  Company. 
At  a  board  meeting  in  Oct.  1889  the  minutes 
of  the  Jtdy  meeting  were  read  over  and  con- 
finned.  Of  the  respondents  to  this  summons 
Barnard  and  Dresser  were  alone  present  at  the 
July  meeting.  Brock,  who  had  been  chairman  of 
the  company  for  some  time,  signed  the  minutes  at 
the  meeting  of  October,  and  on  the  17th  April  1890, 
at  the  annual  general  meeting,  he  madea  speech,  in 
which,  referring  to  the  purchase  of  the  additional 
shares,  he  said :  "  We  carefully  considered  the 
Blatter,  and,  having  regard  to  the  excellent  return 
on  our  then  holding  and  our  confidence  in  the 
management  of  the  company,  we  deemed  it 
advisable  that  we  should  exercise  our  right  of 


subscription,  and  we  have  since  had  no  reason  to 
regret  the  decision,  seeing  that  the  company  is 
paying  an  eminently  satisfactory  dividend  of  7  per 
cent."  Theobald  was  on  the  high  seas  at  the  date 
of  the  July  meeting,  and,  though  he  was  present  at 
the  meeting  in  October  when  the  minutes  of  the 
previous  meeting  were  confirmed,  he  did  not  vote 
for  their  confirmation.  It  was  not  seriously  dis- 
puted that  this  transaction  was  uUra  vires. 

The  summonses  were  heard  before  Wright,  J. 
on  the  13th  and  14th  Dec.  1893. 

FinUty,  Q.C.,  E.  S.  Ford,  and  Muir  Mackenzie 
for  the  official  I'eceiver. — The  investments  in  the 
Building  Securities  Company  were  u22ra  vires.  A 
purchase  of  shares  in  another  company  is  not 
within  art.  55  of  the  company's  articles  oi  associa- 
tion. Shares  are  not  securities.  There  is  nothing 
in  the  memorandum  of  association  to  empower  the 
directors  to  embark  any  portion  of  the  assets  of 
the  company  in  another  company.  Even  if  the 
investments  are  held  to  be  intra  vires,  they  were, 
we  contend,  an  improper  employment  of  the  funds 
of  the  company.  Assuming,  then,  that  the  invest- 
ments were  u22ra  vires,  the  directors  cannot  claim 
the  benefit  of  the  Statute  of  Limitations.  They 
are  not  trustees,  and  therefore  do  not  come  within 
sect.  8  of  the  Trustee  Act  1888,  and,  even  if  it  be 
held  that  they  are  trustees,  we  eay  that  they  are 

Erecluded  from  claiming  the  benefit  of  that  statute 
y  reason  of  their  fraudulent  breach  of  trust  in 
acquiescing  in  a  false  statement  by  Mr.  Balfour, 
made  at  the  meeting  in  1885,  that  the  investment 
of  the  35,0002.  represented  an  "  estate  "  purchased 
by  the  directors  from  the  BuOding  Securities 
Company.  [Eeed,  Q.C. — If  the  official  receiver 
intends  to  rely  on  fraud,  he  most  expressly  charge 
it: 

CaveiidUh  Bentinck  v.  Fenn,  57  L.  T.  Bep.  N.  S. 

773 ;  12  App.  Cas.  652,  662 ; 
Be  Kew  Maahoualand  Exploration   Company,  67 
L.  T.  Eep.  N.  S.  90  ;  (1892)  3  Ch.  577.] 

[Wright,  J. — The  official  receiver,  in  making 
statements  in  his  report,  should  note  down  refe- 
rences to  the  evidence  in  support  of  them.]  [  Wood- 
faU  and  Beed,  Q.C.  took  objection  to  the  short- 
hand-writer's notes  of  what  took  place  at  the 
meeting  in  1885  being  admitted  in  evidence  as  not 
having  been  properly  verified.]  The  affidavit  is 
made  exactly  in  the  form  given  in  Dan.  Ch.  Forms, 
p.  273,  form  6.  [Wright,  J. — The  shorthand- 
writer  does  not  state  that  he  made  the  transcript 
himself.]  Sovereign  Life  Assurance  Company  v. 
Wilmoi  (9  Times  L.  Rep.  525)  is  not  an  authori^ 
in  the  respondents'  favour.  In  that  case  Chitty,  J . 
seems  to  have  assumed  rather  than  decided  that 
directors  were  trustees  within  the  meaning  of  the 
Trustee  Act  1888.  Before  that  Act  came  into 
operation,  it  was  decided  in  the  numereus  cases 
under  sect.  165  of  the  Companies  Act  1862  relating 
to  misfeasance  by  directors  that  claims  in  respect 
of  such  misfeasance  were  claims  in  the  nature  of  a 
breach  of  trust,  and  that  the  directors  were  not 
entitled  to  the  benefit  of  the  Statute  of  Limita- 
tions in  respect  of  them.    See 

Re  Ej-fhiiifie  Bn.di.i'i  Cmniiciy ;  Flitcroft'i  cane,  48 

L.  T.  Bep.  N.  S.  86  ;  21  Ch.  Div.  519 ; 
Re  Oxford  Bcieftt  BHildidj  c.iii  I:ii-fstme:it  8oei;hj, 

55  L.  T.  Eep".  N.  S.  598  ;  35  Ch.  Div.  502  ; 
Leeds  Effete  Buildiii'i  a,id  I.tretttment  Company  v. 

Sliepherd,  5"  L.  T.Rep.  N.  S.  G84 ;  36  Ch.  Div. 

787; 
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Be  The  Lands  Allotuent  Gompaht  Limited. 


[Ct.  or  App. 


Re  Fattre  Electric  Accumulator  Company,  59  L.  T. 

Bep.  N.  S.  918 ;  40  Ch.  Dir.  141  ; 
Re  Sharps ;  Re  Bennett ;  Matonic  and  General  Life 

Aii»uraHce  Company  T.  Sharpe,  65  L.  T.  Bep. 

N.  S.  76  ;  (1892)  1  Ch.  154. 

Dh'ectors  are  not  trustees  within  the  meamng  of 
the  Trust  Livestment  Act  1889 : 

Be   National  Permanent  Mutual  Benefit  Building 

Society,  62  L.  T.  Bep.  N.  S.  596 ;  43  Ch.  Dir.  431. 

The  onlr  cases  which  have  been  decided  on  sect.  8 

of  the  Trustee  Act  1888  are  cases  with  reference 

to  ordinary  trustees ;  e.g.. 

Re  Botoden;  Andrew  t.  Cooper,  45  Ch.  Div.  444 ; 
Moore  r.  Knight,  63  L.  T.  Bop.  N.  S.  831  ;  (1891) 

1  Ch.  547 ; 
Be  Su'ain ;  Swain  t.  Brittgeman,  65   L.  T.   Bep. 

N.  S.  296  ;  (1891)  3  Ch.  233 ; 
Be  Page ;  Jonee  r.  Morgan,  (1893)  1  Ch.  304. 

Ingpen  for  Bums.  —  Bums  retired  on  the 
26th  Sept.  1886,  and  the  winding-up  of  the  com- 
pany did  not  commence  till  the  24th  Oct.  1892, 
more  than  six  years  afterwards.  The  invest- 
ment itself  was  made  in  1885.  Bums  was 
not  a  dii'Bctor  of  the  Building  Securities  Com- 
pany. Directors  are  constructive  trustees  for 
certain  purposes.  All  the  decisions  in  cases  of 
misfeasance  before  the  Trustee  Act  1888  went 
upon  the  ground  that  the  directors  were  construc- 
tive trustees,  and  therefore  could  not  claim  the 
benefit  of  the  Statute  of  Limitations.  They  are 
now  included  in  the  Act  of  1888  under  the 
description  of  trustees  by  implication  or  con- 
struction of  law.  If  there  is  nothing  in  the 
memorandum  or  articles  restricting  the  right  of 
the  directors  to  purchase,  if  necessary,  shares,  they 
are  entitled  to  do  so  for  a  debt.  It  has  been  held 
that  a  company,  although  not  expressly  autho- 
rised to  do  so,  can  bon-ow  money. 

Farteell,  Q.C.  and  Bramwell  Davit  for  Dresser. 
— When  Di^sser  became  a  director  the  invest- 
ment of  the  35,(K)0?.  had  been  made.  Some  form 
of  interim  investment  is  implied  by  the  memo- 
randum. In  London  Financial  Association  v. 
Kellc  (50  L.  T.  Bep.  N.  S.  492 ;  26  Ch.  Div.  107)  it 
was  held  (1)  that  a  purchase  of  shai-es  in  another 
company  was  withm  the  general  words  of  the 
memorandum  of  association  of  a  company,  and 
(2)  that  if  dh^ctors  bona  fide  believe  an  act  done 
by  them  to  be  intra  vires  which  is  in  fact  ultra 
vires,  the  court  may  hold  them  not  liable. 
[Weight,  J. — The  latter  proposition  only  seems 
to  have  the  authority  of  Mr.  Buckley.]  See 
Lindley  on  Companies,  p.  373.  [Wright,  J. — I 
do  not  think  that  case  helps  you  much ;  your  real 
contention  must  be  on  the  facts.]  Directors  are 
not  liable  for  honest  mistakes  when  acting  within 
their  powers : 

Turquand  r.  Marshall,  20  L.  T.  Eep.  N.  S.  766; 
L.  Bep.  4  Ch.  376. 

Wood/all  for  Dibley. — The  taking  of  shares  of 
the  nominal  value  of  35,00OZ.  in  the  Building 
Securities  Company  was  not  an  investment  at  all. 
but  to  secure  the  repayment  by  that  company  of 
a  very  doubtful  d«bt,  and,  although  possibly  tutra 
vires,  it  ought,  under  the  circumstances,  to  be  sup- 
ported; 

He  Asiatic   ISanliing  Corporntion  ;  Royal  Banlc  of 

India'f  cate,  19  L.  T.  Bep.  N.  S.  805;  L.  Rep.  4 

Ch.  252 ; 

Sackets  Harbor  Bank  v.  Ijtvis  County  Bank,  11  Barb. 

213, citedin  Briceon  Ultra  Vires,  3rd  edit., p.  177. 


The  present  case  is  distinguishable  from  Parker 
V.  Lewis  (29  L.  T.  Eep.  N.  S.  199 ;  L.  Rep.  8  CL 
1035),  as  here  no  money  actually  passed.  As 
regards  the  question  whether  dii-ectors  are  trus- 
tees within  the  meaning  of  the  Trustee  Act  1888, 
I  submit  they  are.  The  only  case  in  which  that 
question  has  arisen  is  Sovereign  Life  Assurance 
Company  v.  Wiltnot  (ubisup.),  and  there  Chitty,  J. 
appears  to  have  taken  it  for  granted  that  directore 
were  within  the  Act.  [Weight,  J. — lam  of  your 
opinion  on  the  question  of  the  Trustee  Act  1888. 
Tne  only  question  is  whether  there  was  any 
fraud.]  Fraud  cannot  be  charged  in  a  reply.  He 
also  reaen-ed  to 

British  and  American  Telegraph  Company  r.  Albion 

Bank,  26  L.  T.  Bep.  N.  S.  257 ;  L.  Bep.  7  Ex. 

119. 
Marshall  Hall  and  B.  E.  Moore  tor  Brock. — If 
the  articles  are  within  the  scope  of  the  memo- 
randum, as  we  submit  they  are,  the  acts  of  the 
directors  were  not  ulira  vires. 

n.  Beed,  Q.C.  and  C.  F.  E.  Jenkins,  for  Theobald, 
referred  to 

Charitahle  Corporation  v.  Sutton,  2  Atk.  400  ; 
Re  Exchange  Banking  Company ;  Flitcroft't  eate  (ubi 
nip.). 
Houghton  for  Pattison. 

Muir  Mackenzie  in  reply.  —  [Weight,  J. — I 
think  that  most  of  these  transactions  were  ultra 
vires,  and,  unless  there  has  been  fraud,  the  Statute 
of  Limitations  lias  ran.  I  see  no  evidence  of 
fraud  either  on  the  first  or  second  summons.] 
There  has  been  fraudulent  concealment  on  the 
part  of  the  directoi-s  which  has  prevented  the 
statute  from  running:  (Darby  &  Bosanquet'i 
Statutes  of  Limitations,  2nd  edit.,  p.  556.)  He 
also  referred  to 

Joint  Stock  Discount  Company  v.  Broirn,  20  L.  T. 
Bep.  N.  S.  844 ;  L.  Bep.  8  Eq.  381. 

Weight,  J. — As  regards  the  first  summons  in 
this  case.  I  am  of  opinion  it  must  be  dismissed. 
The  facts  shortly  were  these :  The  Lands  Allot- 
ment Company,  of  which  the  respondents  were 
dii'ectors,  luid  made  advances  to  one  J.  W.  Hobbs, 
a  builder,  in  respect  of  which  he  owed  them 
35,0002.  or  upwards.  A  new  company,  caUed  the 
Building  Securities  Company,  another  of  the  Bal- 
four group,  was  then  being  formed  for  the  very 
purpose  of  taking  over  the  business  of  J.  W. 
Hobbs,  and,  as  it  had  undertaken  to  pay  off 
Hobbs's  liabilities,  it  would  have  had  to  pay  to  the 
Lands  Allotment  Company  this  35,0002.  For  the 
common  convenience  of  both  companies,  or  at  any 
rate  for  the  convenience  of  Mr.  Balfour  and  those 
in  whose  interests  he  acted,  a  proposal  was  made 
— it  does  not  at  all  appear  by  whom — that  in  sub- 
stance the  Building  Securities  Company  should 
hand  over  7000  of  its  52.  shares  to  the  Lands 
Allotment  Company,  and  that  Hobbs's  liability 
should  be  thereupon  treated  as  extinguished.  I 
think  there  is  no  evidence  at  all  that  any  of  the 
gentlemen  who  are  respondents  to  these  present 
proceedings  had  any  doubt  that  that  was  an  excel- 
lent business  an-angement.  The  Building  Securi- 
ties Company  went  on  for  a  considerable  time 
without  getting  into  any  difficulties,  and  there  was 
nothing  to  show  that  there  was  any  reason  to 
suppose  that  that  was  a  waste  of  the  assets  of  the 
Lands  Allotment  Company  at  all.  I  am  of  opinion 
that  it  was   entirely  ultra  vires   of  the  Lands 
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Re  Thb  Lands  Allotment  Goupany  Liuited. 


[Ot.  of  App. 


Allotment  Company  to  inyest  any  of  its  capital  or 
assets  in  the  shai-es  of  a  company  trading  for  a 
purpose  entirely  foreign  to  its  own.  There  are  no 
words,  in  my  opinion,  in  the  memorandum  of 
association  of  the  Lands  Allotment  Company 
which  could  possibly  be  held  to  justify  the  inyest- 
ment  in  the  shares  of  the  Building  Securities 
Company.  But  if  the  question  is  merely  one  of 
ultra  vires,  then  say  the  defendants,  "  True,  we 
were,  or  admit  we  were,  trustees,  and  thei'efore 
liable  but  for  the  Trustee  Act  1888 ;  but  we  are 
relieved  by  that  Act."  No  decision  on  that  point 
as  regards  directors  of  a  company  has  been  cited. 
A  case  of  Be  Sovereign  Life  Assuraiuse  Company 
T.  Wilmoi  (ttM  »up.)  before  Chitty.  J.,  has  been  re- 
ferred to,  in  whicn,  however,  it  does  not  appear  to 
me  that  he  decided  the  point  at  aU.  The  point  is 
one  of  the  greatest  importance,  which  no  doubt 
must  be  decided  sooner  or  later,  and  I  hope  very 
soon,  by  a  higher  tribunal.  I  think,  without 
at  ail  deciding  that  the  Act  of  1888  does  not 
apply  of  its  own  force  to  directors  of  com- 
panies as  directors,  of  which  there  is  a  great 
deal  of  doubt,  that  it  does  not  apply  to  them. 
Trostees  mentioned  in  the  Act  of  1888  are 
persons  who  in  contemplation  of  law  are  in 
reality  trustees,  and  I  think  that  the  Act,  taken 

S  itself,  would  not  apply  to  relieve  directors 
companies  acting  as  such  as  distinguished  of 
conrse  from  cases  m  which  they  may  be  trustees 
of  property  or  anything  else  for  their  company  or 
for  anybody  else.  But  then  I  think  that,  under 
sect  165  of  the  Companies  Act  1862,  the  courts 
hare  always  treated  directors  as  being,  although 
not  trustees,  very  much  in  the  position  of,  or  for 
most  purposes  in  the  position  of  tioistees.  And 
it  is  as  being  assimilated  to  trustees  that  they  are 
songht  to  be  held  liable  in  this  case.  But  if  these 
directors  had  been  trustees  in  the  fullest  sense 
they  wonld  have  been  relieved  by  the  Act  of  1888 ; 
and,  since  their  liability  is  only  because  of  or  de- 
pends upon  their  being  assimilated  to  trustees,  it 
seems  to  me  it  would  be  wrong  to  hold  them 
entitled  to  less  protection  than  that  to  which 
real  trustees  would  be  entitled.  It  seems  to 
be  an  n  fortiori  case.  If  they  are  treated  as 
trostees  merely  on  the  ground  that,  although  they 
are  not  trustees,  they  ought  to  be  treated  like 
them,  it  seems  to  me  to  foUow  that  they  ought  to 
be  entitled  to  at  least  the  same  protection  in  the 
natter  of  limitations  as  real  trustees.  Then,  if 
that  is  the  case,  it  rests  upon  the  appli- 
cant here  to  show  that  the  directors  are 
^eentitled  from  claiming  the  benefit  of  the 
Statute  of  Limitations  on  the  ground  of  "  fraud 
or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy."  Then  the  Cjuestion  is, 
whether  there  is  evidence  here  on  which  I  ought 
to  act  that  these  gentlemen  were  disentitled  by 
reason  of  "  fraud  or  fraudulent  breach  of  trust 
to  which  the  trnstee  was  party  or  privy."  I  am 
not  quite  sure  that  that  is  exactly  the  question, 
l)ecause,  if  I  am  right  in  saying  that  directors  are 
within  the  protection  of  the  Act,  not  because  of 
the  words  of  the  Act,  but  because  the  court 
assimilates  them  to  trustees,  it  may  well  be  that 
directors  will  be  disentitled  by  something  short  of 
what  wonld  disentitle  a  real  trustee  to  the  pro- 
tection of  the  Act.  I  do  not  wish  to  decide  any 
<rf  these  points.  But  here  nothing  else  is  dealt 
with  exccmt  one  particular  fi^ud,  that  is  a  fraud 
of  concealment,  which  is  sought  to  be  supported 


particularly  by  the  shorthand- writer's  evidence  of 
what  took  place  at  the  meeting  of  1885.  Apart 
from  that,  I  am  quite  satisfied  that  there  was 
neither  fraud  nor  negligence  on  the  part  of  any  of 
these  gentlemen,  unless  it  be  Mr.  Balfour.  I 
think  they  might  perfectly  well  believe  themselves 
justified  in  actmg  upon  the  articles  of  association ; 
and  on  the  articles  of  association,  apart  from  the 
memorandum  of  association,  I  have  no  doubt  that 
this  investment  was  within  the  powers,  and,  being 
within  the  powers,  I  see  no  evidence  at  present 
which  shows  it  was  such  an  irrational  thing  for 
the  directors  to  do  as  to  make  them  guilty  of 
misfeasance.  These  gentlemen  were  advised  by 
the  solicitor  of  the  company;  they  were  also 
advised  at  one  time  by  a  genueman  who  acted  as 
chairman — Mr.  Pattison,  a  solicitor — and  unless 
what  passed  at  the  meeting  of  1885,  or  at  the 
subsequent  meetings,  is  evidence  of  fraud,  I  do 
not  think  there  is  anything  on  which  I  ought  to 
act.  Then  comes  the  second  summons.  It  seems 
to  me  that  the  further  investment  of  the  sum  of 
52002.  in  the  additional  shares  was  ultra  vires,  and 
I  cannot  see  that  Mr.  Dresser  or  Mr.  Barnard 
have  any  answer  on  that  part  of  the  case  at  all. 
As  regards,  on  the  other  hand,  Mr.  Brock  and 
Mr.  Theobald,  there  is  nothing  to  show;  there 
is  no  real  evidence,  at  any  rate,  to  show  that 
either  of  these  gentlemen  was  party  before- 
hand to  the  transaction  being  brought  forward 
at  the  board.  There  is  merely  the  statement 
by  Mr.  Brock  on  a  subsequent  occasion  that  the 
directors  had  all  thought  it  an  excellent  invest- 
ment; but  neither  Mr.  Brock  nor  Mr.  Theobald  was 
present  at  the  meeting  at  which  the  resolution 
was  passed  for  taking  up  these  further  shares, 
and,  although  they  did  attend  what  is  called  the 
confirming  meeting  in  October,  it  does  not 
appear  to  me  that  that  fact  alone  makes  any 
difference,  because  before  the  confirming  meeting 
in  October  the  whole  thing  had  been  cai-ried  really 
into  execution.  All  the  bills  given  for  the  shares 
had  been  either  paid  or  put  into  currency,  and  all 
that  was  done  at  the  so-called  confirming  meeting 
was  that  the  usual  resolutions  were  carried  and 
the  minutes  of  the  previous  meeting  were  read  and 
confirmed.  I  think  that  all  this  is  not  enough  to 
fix  liability  upon  anybody. 

From  that  decision  the  official  receiver  now 
appealed. 

Finlay,  Q.O.  and  E.  8.  Ford  (Mittr  Mackenzie 
with  them),  for  the  appellant,  substantially 
repeated  the  arguments  adduced  by  them  in  the 
court  below,  and  again  referred  to  the  authorities 
there  cited. 

Marshall  Hall  and  B.  E.  Moore  for  the  respon- 
dent Brock. 

Ingpen  for  the  respondent  Bums;  Stotn/en 
Eady,  Q.C.,  Woodfall,  and  G.  E.  Tyrrell  for  the 
respondent  Dibley ;  H.  Beed,  Q.C.  and  C.  E.  E. 
Jenkins  for  the  respondent  Theobald;  and 
Houghton  for  the  respondent  Pattison,  were  not 
called  upon  to  argue. 

LiNDLBT,  L.J. — This  is  an  application  under 
sect.  10  of  the  Companies  (Winding-up)  Act  1890, 
which  has  replaced  a  previous  section  of  the  Com- 
panies Act  1862.  Sect.  10  enacts  that :  "  Where 
in  the  coarse  oil  the  winding-up  of  a  company 
under  the  Companies  Acts  it  appears  that  any 
person  who  has  taken  part  in  the  formation  or 
promotion  of  the  company,  or  any  past  or  present      T 
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director,  manager,  liquidator,  or  othesr  officer  of 
the  company,  has  misapplied  or  retained  or  become 
liable  or  accountable  for  any  moneys  or  property 
of  the  company,  or  been  guilty  of  any  misfeasance 
or  breach  of  trust  in  relation  to  the  company,  the 
court  may,  on  the  application  of  the  official 
receiver  or  of  the  liquidator  of  the  company  .  .  . 
examine  into  the  conduct  of  such  promoter, 
director,  manager,  liquidator,  or  other  officer  of 
the  company,  and  compel  him  to  repay  any 
moneys  or  i-estore  any  property  so  misapplied  or 
retained,  or  for  which  he  has  become  liable  or 
accountable  together  with  interest."  Now,  under 
that  section  two  summonses  have  been  taken  out 
against  former  directors  of  this  Lands  Allotment 
Company  which  is  now  being  wound-up.  The 
object  of  the  first  summons  is  to  compel  certain  of 
the  directors  to  refund  or  make  good  the  sum  of 
35,000Z.,  to  which  I  will  allude  presently.  The 
object  of  the  second  summons  is  to  compel  two  of 
the  directors — namely,  Mr.  Brock  and  Mr.  Theo- 
bald— ^to  make  good  a  sum  of  6200i.  Now,  as  to 
the  35,0002.,  the  case  stands  thus:  It  appears 
that  a  Mr.  Hobbs  was  indebted  to  this  company 
to  the  extent  of  35,0002.  It  appears  that  a  com- 
pajiy,  called  the  Building  Securities  Company,  was 
formed  to  take  over  iffijbbs's  business — to  take 
over  his  assets  and  his  liabilities — and  under  the 
iUTangemente  made  in  the  formation  or  after  the 
formation  of  the  Building  Securities  Company  it 
became  their  duty,  as  between  them  and  Hobbs,  to 
pay  off  that  35,0002.  which  he  owed  to  the  Lands 
Allotment  Company,  and  they  pi-oceeded  to  do 
that  in  this  way :  They  had  not,  as  I  infer  from 
the  form  token  by  the  transaction,  got  35,0002.  to 
pay  off  Hobbs's  debt  with.  Thei-efore  the  Building 
Securities  Company  said  to  the  Lands  Allotment 
Company :  "  If  you  will  buy  35,0002.  of  our  shares 
and  send  us  a  cheque  for  that  sum,  you  shall  have 
the  cheque  back,  and  so  we  will  repay  you  Hobbs's 
debt.  And  that  device  was  carried  out.  Now, 
what  is  the  effect  of  that  ?  In  point  of  fact  no 
money  passed  out  of  the  coffers  of  the  Lands 
Allotment  Company  into  the  coffers  of  the 
Building  Securities   Company.     It  was    a    mere 

faper  transaction  so  far  as  cash  was  concerned. 
1 18  very  true  that  cheques  were  handed  into  the 
bank  one  day  and  token  out  the  next — ^it  went 
through  bajikers.  But  the  net  result  and  the  real 
substance  of  that  transaction  when  you  g^t  at  it — 
when  you  see  through  the  cloak  which  is  thrown 
around  it — is  that  the  Lands  Allotment  Company 
took  35,0002.  worth  of  shares  in  the  Building 
Securities  Company  in  satisfaction  of  Hobbs's 
debt.  That  is  tne  real  truth.  That  is  what  was 
done.  Now,  it  is  said  that  that  is  a  transaction 
which  is  ultra  vires  the  directors  of  the  Lands 
Allotment  Company.  I  doubt,  if  you  look  at  it,  as 
I  am  disposed  to  do,  as  a  matter  of  substance, 
whether  it  is  ultra  vires.  I  have  not  the  slightest 
intention  of  throwing  any  doubt  whatever  upon 
its  being  ultra  vires  if  the  effect  of  it  was  to  invest 
money  of  the  Lands  Allotment  Company  in  the 
purchase  of  shares  in  the  Building  Securities 
Company.  I  have  not  the  slightest  doubt  that 
then  it  would  be  ultra  vires,  notwithstanding  the 
ingenious  argument  we  have  heard  upon  the 
memorandum  of  association  of  the  Lands  Allot- 
ment Company.  But  in  substance  I  doubt 
whether  it  was  not  within  the  powers  of  the 
directors  to  take  fully  paid-up  shai-es  of  any 
company    in    satisfaction  of  a  debt  which  they 


could    not    get    paid.    At    all    events,    I   shall 

fass  that  over,  and  for  the  rest  of  my  obsemtioiu 
shall  assume  that  the  learned  judge  in  tite  court 
below  was  right  in  holding  it  to  be  an  ultra  viret 
transaction.     Then,  if  it  was  an  improper  trans- 
action, all  those  directors  who  were  parties  to  this 
improper  investment — for  in  this  point  of  view  it 
was  improper — would  naturally  and  obviously  be 
liable  to  make  good  these  moneys.     All  that  is 
conceded  if  the  assumption  is   granted.      Then 
comes  the  question  whether  they  are  protected  by 
the  Statute  of  Limitotions  which  is  apj^cable  to 
trustees.    The  learned  judge  in  the  court  below 
has  held  that  they  are,  and  I  confess  that  it 
appears  to  me  that  he  is  obviously  right  in  the 
construction  which  he  pute  upon  the  Trustee  Act 
1S88.    Just  consider  what  we  are  asked  to  do 
here.    We  are  really  asked  to  put  ouraelvea  in  a 
most  grotesque  position.     We  are  asked  to  cay 
that  the  directors  are  liable  for  these   moneys 
upon  the  footing  that  they  oommitted  a  breach 
of  trust,  but  tlmt  they  are  not  entitled  to  the 
benefit  of  the  Statute  of  Limitations,  which  comes 
into    operation    through    a    stotute    which    was 
passed  for  the  benefit  of  trustees.    I  cannot  be 
party  to  any  decision  so  supremely  absurd.    It 
appears  to  me,  I  confess,  when  this  Act  of  Par- 
liament— the  Trustee  Act  1888 — is  looked  at,  and 
when  you  have  to  apply  it  to  directors,  you  must 
bear  in  mind  that,  though  directors  are  not  tros- 
tees — if  you  talk  of  them  generally,  it  would  be  a 
mistake  altogether  to  say  that  they  are — ^yet  they 
have  always    been    considered    and    treated  as 
trustees  of  moneys  which  come  to  their  hands  or 
which  are  actually  under  ibieir  controL     They 
have,  ever  since  companies  were  inTented,  been 
held  liable  to  make  good  moneys  which  they  hare 
misapplied   upon   uie   footing   that    they  were 
trustees.     And  prior  to  the  passing  of  the  Trustee 
Act  1888  it  had  always  been  held  that  directors 
were  not  entitled  to  the  ben^t  of  the  Statote  of 
Limitations  when  they  had  committed  breaches 
of  trust,  and  were,  as  regarded  such  moneys  and 
in  respect  of    such  moneys,  to  be    treated   as 
trustees.    Now,  when  the  Legislature  has  passed 
an  Act  of  Parliament  protecting  trustees  against 
actions  for  breaches  of  trust — viz.,  the  Trustee 
Act  1888 — how  can  it  be  with  any  sense  said  that 
they  are  not  to  have  the  benefit  of  that  statute  P 
I  cannot  go  that  length ;  I  am  satisfied  that  that 
stotute    does  apply.     Now,  let  us  look  at  the 
words  of  sub-sect.  3  of  the  first  section  of  the 
Trustee  Act  1888.    It  says  this :  "  For  the  pur- 
poses of  this  Act  the  expression  'trustee '  shall  be 
deemed  to  include  an  executor  or  administrator 
and  a  trustee  whose  trust  arises  by  construction 
or  implication  of  law  as  well  as  an  express  trustee, 
but  not  the  official  trustee  of  charitable  funds." 
I  rather  think,  when  you  look  at  the  decision  (ir^ 
in   which   Bowen,   L.J.   took   so   much  pains  m 
classifying  trustees  ajid   in  distinguishing  con- 
structive   trustees    from    express    trustees,  yon 
will  find   that  directors  are  express  trustees  <^ 
moneys  of  which  they  have  controL    But  if  not, 
certamly  they  come  within  the  other  pait  of  the 
definition  of  trustees  "whose  trust  arises  by  con- 
struction or  implication  of  law."    It  is  precisely 
because  they  are  one  or  the  other  that  fornierly 

(a)  The  case  here  referred  to  is  probably  Soar  r. 
Afhwell  (69  L.  T.  Eep.  N.  a  585;  (1893)  8  Q.  a  390, 
396). 
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tiiej  always  have  lieeii  held  liable,  and  have 
alttajB  been  denied  the  benefit  of  the  Statute  of 
Limitations.  That  being  the  case,  I  have  no 
hesitation  in  saying  that  these  directors  are 
within  the  Trustee  Act  1888 — that  is,  always 
subjeet  to  some  obaervalaons  I  mnat  make  about 
the  alleged  concealed  frand.  I  have  no  doubt 
the  statute  applies  to  them,  and  applies  to  all 
directors  who  have  got  in  their  hands  or  under 
their  control  money  of  a  company,  and  who  by 
mistake  or  carelessness  misapply  it.  Of  course 
-we  know  that  there  are  words  in  sect.  8  of 
the  Trostee  Act  1888  which  render  the  Statute  of 
Limitations  inapplicable  to  the  cases  there  men; 
tioned,  which  are,  substantially,  cases  of  misap- 
propriation of  money  to  the  use  of  the 
persons  misi^plying  it,  and  also  to  cases  of 
nsod.  Well,  but  although  so  far  I  have 
DO  doubt  whatever  that  the  Trustee  Act  1888 
is  applicable,  yet  this  point  is  raised  which  is 
important :  It  is  said  uiat  this  is  one  of  those 
cases  of  concealed  fraud  in  which  the  Statute  of 
Limitations  does  not  come  into  operation — that  is 
to  say,  that  the  cause  of  action  did  not  accrue 
until  the  fraud  was  discovered.  Now,  the  misappli- 
cation in  this  case  was  not  fraudulent  in  any 
sense.  I  am  quite  satisfied  from  the  affidavits  of 
the  directors  that  they  thought  that  it  was  a  very 
good  transaction.  They  made  a  mistake  in  their 
powers.  There  is  no  doubt  at  all  about  that, 
assuming,  as  I  do  now,  that  this  was  an  ultra 
vint  transaction.  But  the  case  of  concealed 
frand  is  attempted  to  be  made  out  in  this  way : 
that  at  a  meeting  when  this  matter  was  referred 
to,  the  35,0002.  was  entered  in  the  first  balance- 
sheet  and  subsequent  balance-sheets  as  an  asset 
nnder  the  words  which  I  will  read.  It  is  on  the 
credit  side :  "  Assets- — By  Building  Securities 
Company,  35,0OOZ."  Now,  that  by  itself,  to  my 
mind,  may  mean  anything.  It  is,  of  course,  clear 
to  this  extent,  that  it  means  an  asset.  It  may 
mesji  land  owned  by  the  Building  Securities  C!oni- 
psny.  It  may  mean  that  it  is  an  investment  in 
that  company.  I  mean  to  say  that  that  entry  in 
the  balance-sheet  is  quite  consistent  with  either 
view.  But  we  have  it  proved — subject  to  a 
lemark  which  I  will  make  presently— -that  on  the 
IStfa  April  1885,  not  long  after  this  transaction 
had  tak»n  place,  and  after  the  balance-sheet  to 
which  I  have  referred  had  been  circulated  among 
the  shareholders,  Mr.  Balfour  made  a  speech  or 
answered  a  quertion  put  to  him.  [His  Lordship 
read  the  question  with  respect  to  the  35,000t.  of 
the  Building  Securities  Company,  and  Mr.  Bal- 
four's reply  that  it  was  an  asset  representing  an 
amount  which  was  to  be  paid  by  the  Building 
Securities  Company  in  respect  of  an  "  estate  " 
■which  that  company  had  purchased  from  the 
Lands  Allotment  Company.  His  Lordship  con- 
tanned  :]  Now,  whether  the  real  word  used  there 
was  "  estate,"  as  the  shorthand- writer  maintains, 
or  was  "  asset,"  as  is  suggested,  the  statement  by 
Mr.  Balfour  that  that  m,0001.  is  an  asset  repre- 
senting an  amount  which  is  to  be  paid  by  the 
Building  Securities  Company  is  untrue.  No  one 
conld  justify  that  in  any  sense.  Whether  you 
iieat  it  as  an  "  estate  "  or  an  "  asset,"  it  is  untrue. 
Xow,  the  case  is  put  in  this  way,  that  this  untrue 
statement  was  made  by  Mr.  Balfour  at  a  meeting 
»t  which  these  directors  who  are  now  sought  to  be 
charged  with  this  breach  of  trust  were  present ; 
and  that,  unless  they  did  not  thea  and  there  get 


up  and  deny  it  and  put  it  right,  they  are  to  be 
treated  as  parties  to  that  untrue  statement, 
and  as  having  concealed  the  transaction.  I 
■think  it  would  be  pressing  that  contention  against 
them  a  great  de«d  too  far.  In  the  first  place, 
I  can  easily  understand  that  they  did  not  realise 
the  effect  of  Mr.  Balfour's  statement  about 
the  money  being  paid  at  all.  And  the  affidavits 
which  they  have  filed,  and  to  which  I  have 
referred,  satisfy  me  that  they  thought  it  was 
a  thing  not  to  be  concealed,  but  a  thing  rather  to 
be  proud  of.  They  thought  they  had  done  an 
uncommonly  good  thing  for  this  company  in 
putting  35,000i.  into  the  shares  of  the  Building 
Securities  Company.  Why  should  they  want  to 
conceal  it  ?  Why  Mr.  Balfour  should  have  gone 
out  of  his  way  to  make  that  statement,  I  do  not 
know  ;  and,  although  there  is  evidence,  I  think  the 
evidence  is  far  too  weak  to  justify  us  in  holding 
them  liable  for  these  moneys  on  the  ground  that 
they  were  parties  to  a  fraud  in  concealing  what 
they  had  done.  I  am  strengthened  very  much  in 
that  conclusion  by  the  expressions  which  occurred 
subsequently.  [His  Loniship  referred  to  what 
took  place  at  the  annual  meeting  in  1887,  when 
the  chairman  stated  that  the  Buflding  Securities 
Company  investment  was  just  the  same  as  it  had 
been  for  the  last  two  or  three  years;  that  the 
Building  Securities  Company  was  a  very  good  com- 
pany ;  and  that  the  directors  considered  it  a  very 
capital  investmnit  by  the  board.  His  Lordship 
continued :]  Later  on,  in  1888,  it  is  quite  obvious 
that  everybody  knew  the  exact  nature  of  this 
investment — knew  that  it  was  an  investment  of 
money  in  shares  of  the  Building  Securities  Com- 
pany. Now,  the  only  deduction  which  I  can  draw 
from  these  materials  is  that  it  would  not  be  right — • 
I  do  not  think  that  any  jury  would  do  it — to  saddle 
these  directors  with  a  charge  of  fraud  in  respect 
of  this  transaction — either  fraud  or  concealment. 
And  I  acquit  them  of  it  altogether.  It  appears 
to  me,  thei-efore,  although  if  the  true  view 
is  that  this  was  on  ultra  vires  transaction 
they  would  be  liable  to  replace  the  money,  they 
are  protected  by  the  Statute  of  Limitations,  to 
which  I  have  referred,  and  that  the  appeal  against 
the  learned  judge's  decision  as  regards  them 
must  be  dismissed  with  costs  as  against  all  of 
them.  I  now  come  to  the  second  transaction, 
which  is  a  different  matter  altogether.  It  appears 
that  in  July  1889  a  further  sum  of  5200f.  was 
invested — it  really  was  this  time  invested — in  the 
purchase  of  shares  of  this  Building  Securities 
Company.  There  were  1040  shares  of  51.  each 
which  were  applied  for  and  taken.  They  were  not 
paid  for  in  cash  at  the  time.  They  were  paid  for 
by  three  bills  at  various  dates.  Now,  at  the 
meeting  of  the  Ist  July  1889,  neither  Mr.  Brock 
nor  Mr.  Theobald,  who  are  sought  to  be  made 
liable  for  this  improper  investment,  were  present. 
On  the  9th  Oct.  1889,  after  two  of  the  bills  which 
had  been  given  had  become  due,  and  had  been 
paid,  and  whilst  the  third  bUl  was  running,  and 
before  it  became  due,  the  minutes  of  the  meeting 
of  the  Ist  July  1889  were  confirmed  with  others — 
there  were  several  of  them.  At  that  confirmation 
meeting,  on  the  9th  Oct.  1889,  Mr.  Theobald  and 
Mr.  Brock  were  both  present,  and  it  is  because 
Mr.  Theobald  was  present  at  that  meeting  that  it 
is  sought  to  charge  him  with  liabilities  in  respect 
of  this  sum.  Now,  it  is  quite  certain  upon  the 
evidence   that  he    had  nothing  to  do  with  the   __T  _ 
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transaction  originally.  He  was  away  on  the  sea, 
and  had  nothing  to  do  with  the  matter  at  all. 
The  case  against  him  is  simply  that  he  was  party 
to  that  coimrmation.  It  is  put  in  this  way,  that 
he  thereby  adopted  or  ratified  it,  and  that  he  at 
all  events  might  have  taken  legal  proceedings,  or 
induced  the  company  to  take  legal  proceedings,  to 
set  aside  the  transaction.  Now,  I  am  not  aware  of 
any  authority  which  goes  the  length  of  saying 
that  a  director  who  is  not  a  party  to  any  mis- 
application of  a  company's  funds  is  liable  tor  not 
taking  legal  proceedings  to  npset  the  transaction 
after  the  thing  is  done.  I  do  not  think  it  would 
be  in  accordance  with  the  principles  applicable  to 
these  cases  if  we  were  now  for  the  fii-st  time  to 
make  a  precedent  of  that  kind.  I  am  satisfied  from 
Mr.  Theobald's  affidavit  that  he  knew  nothing  at 
all  about  the  matter ;  and  that  when  he  did  come 
back,  and  found  out  what  wieia  done,  in  any  busi- 
ness point  of  view  it  was  too  late ;  the  matter  was 
ova*  so  far  as  he  was  concerned.  It  appears  to 
me,  therefore,  that  Wright,  J.  was  quite  right  in 
exonerating  Mr.  Theobald  from  all  liability  in 
respect  of  that  sum.  Now,  as  regards  Mr.  Bi-ock 
the  case  is  a  very  different  one  indeed.  Mr.  Brock, 
although  he  was  absent  in  July  1889,  had  been  a 
director  of  this  company  for  some  time,  and  had 
been  chairman  of  the  directors.  When  he  came 
back,  which  he  did  before  the  9th  Oct.  1889,  he 
as  an  acting  director,  and  as  chairman  of  directors, 
took  the  chair  at  a  meeting,  and  he  signed  the 
resolutions  confirming  what  had  taken  place.  If 
the  matter  had  stood  there  I  should  have  thought 
that  he  would  have  been  in  the  same  position  as 
Mr.  Theobald.  But  the  case  does  not  stop  there 
at  all,  for  on  the  17th  April  1890  there  was  a 
meeting  at  which  Mr.  Brock  appears  to  have 
made  this  speech.  [His  Lordship  read  Mr. 
Brock's  speech,  as  set  forth  above,  and  con- 
tinued :]  Now  it  is  impossible,  I  think,  after  that 
to  say  that  Mr.  Brock  knew  no  more  about  the 
matter  than  Mr.  Theobald.  I  cannot  construe 
that  speech — even  making  all  allowance  for  the 
use  of  the  word  "we  " — as  amounting  to  anything 
else  than  a  statement  by  Mr.  Brock  that  "  we,' 
including  the  directors  and  including  himself, 
"  cai-ef ully  considered  "  this  application  Before  they 
made  up  their  minds  to  accept  that  offer.  He  was 
chairman  from  April,  and  his  chairmanship  covered 
the  whole  period  of  the  negotiations  which  led  to 
this,  and  he  says,  "  We  carefully  considered  the 
matter,  and  we  deemed  it  advisable  that  we  should 
exercise  our  right  of  subscription."  I  have  come 
to  the  conclusion  that  Mr.  Brock  was  so  mixed 
up  in  this,  and  took  so  active  a  part  in  it,  from 
his  own  statement,  that  he  is  liable.  I  think  that 
his  view  was  that  until  the  matter  got  into  liqui- 
dation it  waa  a  judicious  thing  to  do.  He  not 
only  approved  of  it,  but  he  thought  it  was  an 
uncommonly  good  thing  for  the  shareholders,  and 
he  claims  credit  to  himself  for  his  intelligence  in 
seeing,  as  he  thought,  that  it  was  an  uncommonly 
good  thing.  I  take  him  as  doing  exactly  what  he 
says  he  did — exercising  his  judgment  upon  it, 
believing  it  was  intra  vires,  perfectly  honesuy,  but 
making  a  mistake  as  to  the  powers  of  directors  in 
investing  money.  As  regards  him,  therefore,  it 
appears  to  me  tnat  the  appeal  must  succeed,  and 
he  must  be  held  liable  for  this  52002.  He  will 
be  liable  with  the  two  other  directors  of  conrse ; 
but  there  is  no  appeal  with  regard  to  the  other, 
two. 


Kay,  L.  J.— The  transaction  as  to  the  SS.OOW. 
seems  to  have  been  of  this  kind :  This  Lands  Allot- 
ment Company  had  been  formed,  and  Hobbs.the 
builder,  was  indebted  to  them  in  a  sum  of  35.000L 
Then  afterwards,  in  Nov.  1884,  the  Building 
Securities  Company  was  formed.  We  are  told 
that  it  was  formed  for  the  purpose,  amongst  other 
things,  of  taking  over  the  building  business  of 
Hobbs.  Then  the  parties  were  in  this  position : 
The  Building  Securities  Company  were  going  to 
buy  Hobbs's  business,  and  of  course  they  wonid 
owe  to  Hobbs  a  large  sum  for  the  purchase  of 
that  business.  What  the  amount  was  we  are  not 
informed.  Hobbs  was,  as  I  have  said,  indebted  in 
35,0O0Z.  to  the  Lands  Allotment  Company,  and  an 
ai'rangement  was  made — the  inference  is  quite 
irresistible  from  the  facts  we  know — between 
Hobbs  and  the  Lands  Allotment  Company  and 
the  Building  Securities  Company,  under  which  the 
Building  Securities  Company  were  to  pay  Hobbs's 
debt  upon  condition  that  the  35,0002!  should  be 
invested  in  shares  of  the  Building  Securities 
Company.  In  point  of  fact  it  was  a  kind  of  com- 
promise of  the  indebtedness  of  Hobbs  to  die 
Lands  Allotment  Company.  I  do  not  know  of 
course  what  all  the  circumstances  were,  but  it  is 
quite  possible  it  may  have  been  the  very  best  way 
of  getting  Hobbs's  debt  paid,  because  it  seems  to 
me  that  these  Building  Securities  Company 
shares  were  very  valuable  at  that  time  and  for 
some  while  afterwards,  and  paid  a  very  \txffi 
dividend  for  years  alt^  that  time.  Now,  I  inll 
not  pause  to  consider  whether  that  was  intra 
vires  of  the  Lands  Allotment  Company  or  vUra 
vires.  But  it  would  require  a  great  deal  of  argu- 
ment to  convince  me  that  the  directors  of  a  com- 
pany like  the  Lands  Allotment  Company  might 
not  make  a  compromise  of  that  kind,  if  it  was  a 
compromise,  with  a  person  largely  indebted  to 
their  company.  I  conceive  that  the  directon  of 
every  company,  being  the  managing  agents  of  a 
trading  concern,  have  considerable  authority  and 
power  in  dealing  with  outstanding  debts  due  to 
the  concern.  It  is  quite  possible  that  this  may 
have  been  the  very  best  arrangement  that  conld 
have  been  made  for  compromising  that  large 
liability  of  Hobbs  to  the  Lands  Allotment  Com- 
pany. But  I  will  assume  that  it  was  not ;  and 
will  treat  this,  for  the  purpose  of  ai^iment.  as  an 
investment  in  shares  of  the  Building  Securities 
Company  of  35,0002.,  moneys  which  were  the 
moneys  of  the  Lands  Allotment  Company.  I  am 
very  clearly  of  opinion  that,  if  they  did  buy  shares 
in  that  company,  it  might  be  an  act  beyoiid  their 
powei-s.  The  buying  of  the  shares  was  not,  be  it 
observed,  as  an  interim  investment  of  moneys  that 
they  wanted  at  the  time  to  invest  in  certvn 
securities ;  but  it  appears  they  did  buy  the  shares 
as  shareholders  out  and  out  in  this  Building 
Securities  Company.  They  intended  to  hold  the 
shares,  and  they  did  hold  them  for  a  very  long 
time  afterwards.  Then  comes  the  question,  what 
was  the  position  of  the  directors  who  made  an 
improper  and  ultra  vires  investment  of  that  kind .' 
Now,  case  after  case  has  decided  that  directors  of 
trading  companies  are  not  for  all  purposes  tru- 
tees,  or  in  the  position  of  tmstees  or  juan-tziis- 
tees,  or  to  be  treated  as  trustees  in  any  senM. 
But  if  they  deal  with  the  funds  of  a  company, 
although  those  funds  axe  not  absolutely  vested  in 
them,  but  are  funds  which  are  under  their  oontroL 
in  a  manner  which  is  beyond  their  powers,  tfaea. 
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as  to  that  dealing,  thej  are  treated  as  having 
committed  a  breach  of  trust.     I  do  not  believe 
that  there  has  ever  been  any  dissent  from  the 
language  of  the  late  Sir  Greorge  Jeasel,  M.R.  in 
the  case  of  Be  Forest  of  Dean  Coal  Mining  Com- 
pany (40  L.  T.  Bep.  N.  S.  287;  10  Ch.  Div.  451, 
453),  which  I  am  citii^;  from  the  judgment  in  Be 
Faure  Eleetrie  Aeewnvulator  Company  (59  L.  T. 
Rep.  N.  S.  918,  920 ;  40  Ch.  Div.  141,  151),  where 
the  position  of  directors  of  a  trading  company  is 
conveniently  stated.    Sir  George  Jeasel  said  this  : 
**  They  are  no  doubt  trustees  of  assets  which  have 
come  into  their  hands,  or  which  are  under  their 
Gontrol,  but  they  are  not  trustees  of  a  debt  due  to 
tiie  company."    So  that  when  directors  get  assets 
of  their  company  under  their  control  or  into  their 
hands,  and  deal  with  them  in  a  way   which  is 
beyond  the  powers  of  the  company,  they  are  liable 
as  for  a  breach  of  trust.    Well,  then,  that  is  not 
denied,    but   it   is    said  that  directors  are  not 
absolutely   trustees;    that    they    are  quasi-tma- 
tees;   and  that,    being   in    that   position,    ^hey 
do    not    come    within,     and    were    designedly 
omitted  from,  the  definition  of  "  trustee  "  in  the 
Trustee  Act  1888,  which  is  now  superseded  by  the 
Trustee  Act  1893.    One  section  of  the  Act  apply- 
ing to  this  case  limits  the  liability  of  truat>ees. 
Whh.  deference  I  entirely  dissent  from  that  argu- 
ment.   It  seems  to  me  that  the  words  used  in  the 
definition  clause  of  that  Act — the  first  section — 
do  expressly  include  precisely  snch  a  case  aa  a 
director  dealing  with  moneys  of  the  company  in 
rach  a  way  as  to  make  him  liable  as  trustee.    For 
the  purposes  of  that  Act,  the  expression  "  trustoe  " 
is  to  be  deemed  to  include  an  executor  or  adminis- 
trator, and  a  trustee  whose  trust  arises  by  con- 
traction or  implication  of  law  as  well  as  an 
express  trustee.     Now,  how  does  this  obligation 
of  a  director  and  trustee  arise  if  it  does  not  arise 
"by  construction  or  implication    of   law?"    It 
seems  to  me  that  the  words  are  apt  to  include 
that  veiy  case,  and  were  intended  to  include  a 
case  of  that  kind.    It  is  said  by  way  of  argument, 
"  How  is  it,  then,  that  the  definition  clause  does 
not  expressly  include  directors  ?  "     But  it  would 
haye  been  quite  wrong  to  have  included  directors, 
because  directors  are   not  always   trustees.    As 
directors  they  are  not  tmstees  at  all.    They  are 
only  trustees  qua  the  particular  property  which  is 
in  uieir  hands  or  under  their  control,  and  which 
they  have  applied  in  a  manner  which  is  beyond  the 
powers  of  the  company.     I  conceive  that  qua  such 
funds  they  are  constructive  trustees,  or  trustees 
by  implication  of  law,  and  they  come  exactly 
within  the  words  of  this  definition  in  the  Trustee 
Act  1888.     Therefore  the  eighth  clause  of  that 
Act,  which  applies  to  all  persons  who  come  within 
the  definition  of  "  trustee,"  does  operate  to  exone- 
rate these  directors  from  that  misapplication  of 
funds  to  which  otherwise  I  assume  they  would 
have  been  liable.    But  then  it  is  urged — and  upon 
this  part  of  the  case  I  desire  to  add  a  few  words 
to  what  Lindley,  L.J.  has  said — that,  if  that  was 
so,  still  the  fact  of  this  investment  was  concealed 
by  a  fraud  of  one  of  the  directors  in  which  the 
other  directors  concurred ;  and  that  that  conceal- 
ment by  fraud  prevente  time  from  running  in 
favonr  of  the  directors  until  the  fact  was  dis- 
«OTered.    Well,  I  do  not  wish  at  all,  at  present,  to 
express   any   decided   opinion    whether,    if   the 
fraudulent  statement  could  be  traeed  to  all  these 
directors,  and  they  could  1>e  made  responsible  for 


it,  time  would  or  would  not  run  imtil  it  was  dis- 
covered. The  ordinary  application  of  that  doctrine 
is  in  cases  where  you  are  suing  people  and  the 
ground  of  your  action  is  the  fraud  which  has  been 
committed.  Undoubtedly,  where  the  ground  of 
your  action  is  fraud  committed,  time  does  not 
begin  to  run  until  the  discovery  of  the  fraud. 
That  I  entirely  admit.  It  is  not,  however,  quite 
the  same  thing  where  the  ground  of  the  action  is 
not  fraud  at  all,  but  where  the  ground  of  the 
action  is,  as  here,  a  perfectly  honest  misappli- 
cation of  money — a  misapplication  made  by 
persons  who  might  not  unreasonably  believe  that 
they  had  power  to  do  that  which  they  were  doing, 
and  which  was  not,  as  far  as  any  one  of  them  was 
concerned,  in  the  least  degree  a  corrupt  dealing. 
The  investment  of  these  moneys,  however  wrong  it 
might  be  with  regard  to  the  powers  of  the  com- 
pany, as  being  beyond  those  powers,  could  in  no 
sense  be  said  to  oe  a  fraud  on  the  part  of  the 
directoi-s  who  made  the  investment.  And — ^I  do 
not  wish  to  express  any  decided  opinion  on  this 
point — as  regards  the  rights  of  the  shareholders 
in  respect  of  that  investment,  if  the  fact  of  that 
investment  had  been  fi-audulently  concealed  from 
the  shai^bolders,  it  might  be  that  time  would  not 
begin  to  run  until  the  discovery  of  the  facts  which 
gave  them  a  right  to  sue.  But  now  the  question 
is,  is  that  fraud — if  there  was  a  fraud — ^brought 
home  so  clearly  to  these  particular  directors  whom 
it  is  now  sought  to  make  liable  as  to  bring  them 
within  that  doctrine,  if  such  a  doctrine  ezisteP 
Now,  if  we  were  dealing  with  Mr.  Balfour,  the  case 
would  undoubtedly  be  very  different,  because  Mr. 
Balfour,  according  to  the  evidence  before  us,  did 
make  a  statement  at  a  public  meeting  of  the 
shareholders  which  was,  whichever  view  you  take 
of  the  actual  word  used — whether  it  was  "  estate  " 
or  "  asset " — an  utterly  untnie  statement.  And  if 
the  action  were  against  Mr.  Balfour,  and  it  was 
said,  "  Time  did  not  be^n  to  run  in  your  favour 
until  the  untruth  of  that  statement  was  discovered 
by  the  shareholders,  because  that  statement  put 
them  ofE  their  guard  completely,  and  prevented 
them  knowing  the  facte  which  gave  them  a  right 
to  sue  you,"  I  do  not  say  that  that  argument 
mieht  not  prevail.  But  we  have  not  got  Mr. 
Balfour  before  us  at  all.  The  persons  who  are 
befoi-e  us  are  persons  who  were  t>reBent  at  that 
meeting,  and  it  is  sought  to  make  them  liable 
because  they,  being  present  afthat  meeting,  must 
be  taken  to  have  heard  Mr.  Balfour's  statement, 
and  thei'efore  to  have  concurred  in  that  stetement 
and  thus  to  have  joined  in  misleading  the  share- 
holders. I  am  not  prepared  to  say  that  the  evi- 
dence is  insufficient.  All  the  evidence  we  have 
got  is  that  they  were  at  the  meetiilg.  I  have  no 
doubt  that  the  directors  at  the  time — all  those 
directors,  at  any  rate,  who  are  now  sought  to  be 
charged — believed,  as  they  say  they  believed, 
that  this  was  a  perfectly  valid  and  proper  trans- 
action. They  had  no  ground  whatever  for  con- 
cealing it.  And  in  order  to  bind  them  by  a  false 
statement  of  this  kind  made  by  Mr.  Balfour, 
speaking  for  myself,  I  should  require  it  to  be 
proved  very  clearly  that  they  thoroughly  appre- 
nended  the  falseness  of  the  statement  that  was 
made,  and  concurred  in  it  for  the  purpose  of 
deceiving  the  shareholders  who  were  present.  1 
do  not  tmnk  the  evidence  comes  up  to  that.  The 
mere  fact  that  they  were  present  at  the  meeting 
does  not  seem  to  me  enough  to  enable  the  court  to 
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treat  them  as  baving  committed  a  fraud  for  the 
purpose  of  concealing  the  actual  facte  from  the 
shai-eholders  in  reference  to  this  investment  in 
the  shares.  Therefore  I  think  that  the  learned 
judge  in  the  court  helow  was  quite  right  in  treat- 
ing them  as  ahsolved  from  this  inyeetment  by  the 
lapse  of  time  that  has  taken  place.  Now,  I  will 
only  say  a  very  few  words  with  reference  to  the 
other  point,  as  to  the  liability  of  Brock,  together 
with  the  two  gentlemen  who  have  been  declared 
liable — namely,  Barnard  and  Dresser — for  the 
second  investment  in  the  shares  of  the  Building 
Securities  Company.  That  investment  was  not 
made  till  1889,  and  therefore  six  years  had  not 
run  when  these  proceedings  were  taken  against 
them  to  make  them  ■  liable.  The  Statute  of 
Limitations  therefore  has  nothing  to  do  with  that 
case,  and  there  the  only  question  is,  who  were  the 
persons  who  really  did  concur  in  making  that 
investment — a  thing  beyond  the  powers  of  the 
company  P  Any  director  who  did  concur  in  that 
misapplication  of  the  funds  of  the  company  to 
the  extent  of  52002.  would  be  jointly  and  sever- 
ally liable.  Barnard  and  Dresser  were  the  persons 
who  were  present  at  the  meeting  of  the  1st  July 
1889,  when  it  waa  resolved  to  make  this  purchase 
of  further  shares  in  the  Building  Securities  Com- 
pany, and  they  have  been  declared  liable,  and  I 
understand  that  there  is  no  appeal  on  their  part. 
Brock  was  at  that  time,  and  had  oeen  for  some  time 
previously,  the  chairman  of  the  company.  He  was 
not  present  at  that  meeting ;  but  before  that  meet- 
ing he  had  expressed  at  previous  meetings  his 
approval  of  the  holding  of  the  35,0002.  of  shares  in 
the  company.  For  example,  on  the  28th  Nov.  1888 
he  was  present  at  a  meeting,  and  again  on  the 
15th  April  1889.  [His  Lordship  read  uie  minutes 
of  what  occurred  at  those  meetin  gs,  and  continued :] 
Now,  if  Brock,  with  those  views  as  to  the  very 
advantageous  nature  of  the  first  investment,  had 
been  asked  the  question,  "  Shall  we  increase  our 
holding  or  not  P  the  great  probability  is  that  he 
would  have  concuired.  Did  he  concur  or  did  he 
not  P    He  was  not,  as  I  have  alreadv  remaa-ked, 

E resent  at  the  meeting  of  the  Ist  July  1889,  but 
e  was  present  in  Oct.  1889  at  a  meeting  which 
confirmed  the  minutes  of  the  meeting  of  the  Ist 
July  1889,  amongst  other  minutes.  Then  there 
was  that  speech  of  his  when  be  was  in  the  chair 
on  the  17th  April  1890,  which  Lindley,  L.J.  has 
referred  to.  [His  Lordship  read  it,  and  con- 
tinued :]  Observe  that  this  is  said  by  a  gentleman 
who  has  expressed  high  approval  of  the  first 
investment  of  35,0002.  He  was  perfectly  satisfied 
with  it,  thought  it  a  very  good  investment — 
thought  it  would  be  imwise  to  sell  these  shares. 
It  is  the  language  of  a  man  who,  if  he  had  been 
asked  to  concur  in  this  further  investment,  would 
most  probably,  judging  from  what  he  had  said  on 
previous  occasions,  have  concurred  without  the 
least  hesitation.  Now,  can  anyone  reading  this 
speech  of  Brock  believe  that  the  investment  was 
made  without  his  concurrence  ?  I  have  listened 
with  interest  to  all  the  ingenious  arguments  of 
Mr.  Marshall  Hall  on  the  subject  of  the  editorial 
"  we  "  and  so  on.  But  the  editorial  "  we  "  is  not 
quite  the  same  thing  as  the  "  we "  of  a  director, 
who,  being  at  the  time  the  chairman  of  a  com- 
pany, is  speaking  of  an  investment,  and  says, 
"  We  have  carefully  considered  the  matter,  and 
agree  that  an  investment  ought  to  be  made."  I 
cannot  possibly  allow  him  to  escape  under  that 


extremely  ingenious  argpiment  from  the  con- 
clusion to  which  I  have  come  by  reason  of  this 
statement  of  his  own  that  he  was  one  of  the 
pei'sons  who,  before  the  investment  waa  made, 
concurred  in  the  propriety  of  making  that  invest- 
ment— carefully  considei-ed  it  and  agreed  that  it 
should  be  done.  That  being  so,  I  think  it  is  clear 
that  he  must  be  made  uable,  together  with 
Dresser  and  Barnard.  As  to  Theobald,  there  is 
nothing  to  make  him  party  to  this  f  oi'ther  invest- 
ment, except  the  fact  that  he  was  present  at  the 
meeting  of  the  9th  Oct.  1889,  at  which,  amongst 
other  things,  the  minutes  of  the  meeting  of  uie 
Ist  July  1889  were  read  and  confirmed.  I  agree 
with  Lindley,  L.J.  as  to  that.  I  do  not  think  that 
there  was  enough  in  that  circumstance  alone  to 
make  him  liable,  looking  to  the  evidence  that  be 
himself  has  given.  Therefore,  I  think  that 
Theobald  cannot  be  made  liable  as  to  this  further 
investment. 

Smith,  L.J. — My  brethren  who  have  preceded 
me  have  fully  covered  this  case  with  regard  to  the 
different  points  which  had  to  be  adjudicated  upon, 
and  I  entirely  agree  with  them,  and  have  nothing 
to  add  thereto.  I  wish,  however,  to  say  one  word 
concerning  the  Trustee  Act  1888,  about  which  so 
much  has  been  properly  said  by  Mr.  Finlay  and 
Mr.  Ford.  Now,  as  I  understand  the  argu- 
ment, it  is  this  :  "  There  may  be  an  express  trustee ; 
there  may  be  a  trustee  whose  trust  arises  by 
implication  of  law  " — I  leaveout  "  construction  of 
law  " — "  and  there  may  be  a  tertiutn  quid."  The 
tertium  quid  which  Mr.  Finlay  suggested  was  a 
gentleman  in  a  fiduciary  position.  Now,  I  do  not 
agree  with  him  at  all  about  that  tertium  quid.  It 
seems  to  me  that  the  tertium  quid  is  a  man  who  is 
not  an  express  trustee,  and  whose  trust  does  not 
arise  by  implication  of  law.  If  that  be  the  true 
reading  of  this  section,  it  is  perfectly  obvious — 
supposmg  these  gentlemen  come  within  what  I 
term  the  tertium,  quid  —  that  these  gentlemen 
have  not  the  Statute  of  Limitations  to  rely  upon 
against  the  present  claim.  If,  however,  they  are 
"  express  trustees "  or  "  trustees  whose  trust 
arises  by  implication  of  law,"  then  they  have 
the  Statute  of  Limitations  to  rely  upon  by 
virtue  of  the  relief  which  is  afforded  oj  this 
Act  of  1888,  unless  they  are  deprived  thereof  by 
reason  of  the  three  exceptions  which  are  set  out  in 
sect.  8  of  that  Act.  Therefore  it  seems  to  me, 
whichever  way  you  take  this  case,  the  Statute  of 
Limitations  is  available  for  these  gentlemen.  I 
now  come  to  the  other  point.  I  am  not  going  to 
say  much  upon  it,  but  only  enough  to  show  that  I 
do  not  foreet  it,  namely,  the  question  of  fiaudu- 
lent  conceaunent.  That  does  not  arise,  it  seems 
to  me,  under  this  Act  of  1888  at  alL  It  bas 
nothing  to  do  with  it.  It  arises  upon  the  fact  that. 
although  under  both  statutes  the  defendant  may 
after  six  years  plead  the  Statute  of  Limitataons, 
yet.  if  there  had  been  a  sufficient  fraudulent  con- 
cealment, then  he  cannot  set  up  the  statutoiy 
defence  which  is  given  to  him,  namely,  that  the 
transaction  occurred  six  years  before  the  date  of 
the  writ.  It  seems  to  me,  therefore,  that,  as 
regards  this  sum  of  35,0002.,  the  directors  may  set 
up  the  Statute  of  Limitations,  because  they  are 
trustees  whose  trust  arises  by  implication  oi  lav. 
As  regards  Brock,  I  agree  with  what  the  Lords 
Justices  have  said.  He  did  think  he  was  acting  in 
the  best  interests  of  the  company,  but  he  did  toat 
which    was  ultra  vires — that   which  he  cannot 
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id,  therefore,  he  must  be  made  liable 
ard  and  Dreeaer. 
Solicitors  for  the  appellant,  Phelps,  Sidgtoiek, 
tsaiBiddU. 

Solicitors  for  the  respondents,  Snow,  Snow,  and 
Fox;  BeauTiumt  and  Rigden;  A.  F.  Church;  E.  C. 
Bawlingt ;  W.  D.  Cunninghixm. 


Feh.  24  and  26. 
(Before  Likdley,  Kay,  and  Smith,  L.JJ.) 
Be  The  Trade  Mask  op  La  SociiTi  Anontme 
DE8  Yebsebieb  S£  Ii'Etoile,  Mabohienne, 
Beloium.  (a) 

APFBAL  7IIOH  TBB  OHANCBST  DIVISION. 

ISrade  mmic — Beetifieation  of  register — Mark  re- 
senMmg  aneiher  already  on  register — "  Calcu- 
lated to  deceive" — '•Person  aggrieved" — Ex- 
winging — User — Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  A  47  Viet.  c.  57),  as.  67,  72, 
nib-seet.  2,  a.  90—Patent»,  Designs,  and  Trade 
Marks  Act  1888  (51  *  52  Viet.  e.  60),  s.  14. 
B.  and  Co.  carried  on  business  in  London  as  dealers 
in  window-glass,  which  they  purchased  in  Bel- 
gium and  shipped  to  Australia  and  other 
colonies. 
In  1876  they  registered  as  a  trade  mark  the 
device  cf  a  star,  which  they  had  used  in  connec- 
tion with  their  glass  since  1875,  and  their  glass 
was  known  in  the  trade  by  the  designation  of 
'•  Star  Brand." 
In  1885  a  Belgian  glass  manufacturing  company 
registered  in  Belgium.,  as  a  trade  mark  for  glass, 
the  device  of  a  red  star,  which  they  had  used 
there  since  1880. 
In  1890  they  registered  in  England,  as  a  trade 
mark  for  window-glass,  the  words  "Red  Star 
Brand."  They  consigned  large  quantities  of 
glass  to  England  in  cases  marked  with  a  red 
star,  but  did  not  deal  directly  with  the  Colonies. 
B.  and  Co.,  having  discovered  that  glass  was  being 
told  in  New  Zealand  under  the  description  of 
"Bed  Star  Brand,"  applied  to  expunge  the 
Belgian  company's  murk  from,  the  register. 
Beld,  that,  inasmuch  as  B.  and  Co.  had  the  right, 
under  sect.  67  of  the  Patents,  Ac,  Act  1883,  to  use 
their  mark  in  whatever  colour  they  deem,ed 
proper,  the  msrefact  that  the  Belgian  company's 
mark  consisted  of  words  instead  of  a  device  did 
not  prevent  it  from  being  calculated  to  deceive  ; 
ana  that  therefore  B.  and  Co.  were  "persons 
aggrieved  "  unthin  the  m.eaning  of  sect.  90  of  the 
Act,  and  were  entitled  to  have  the  mark  expunged 
from  the  reqister. 
Decision  of  Stirling,  J.  (69  L.  T.  Bep.  N.  S.  708) 

aj^rmed.  ^ 

A  HOTioN  was  made,  mider  sect.  90  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  on 
behalf  of  Henry  Brooks  and  Co.,  of  London,  for 
an  order  that  the  Register  of  Trade  Marks  might 
be  rectified  by  expunging  therefrom  a  trade  mark 
(Ko.  96,732)  registered  on  the  20th  March  1890,  by 
La  Sodete  Anonjme  des  Verreries  de  I'Etoile, 
Matchieime^  Belgiiun. 

Messrs.  Brooks  and  Co.  and  their  predecessora 
had  for  many  years  carried  on  business  in  London 
as  Australian  merchants  and  exporters,  and  they 
dealt  largely  in  window-glass.    Of  this  business 

(<)  Beported  by  E.  A.  SCBATCHLET,  Esq.,  Barrlater-at-Law. 


the  ordinary  course  was  as  follows:  Messrs. 
Brooks  and  Co.  purchased  in  Belgium  glass  which 
had  been  manufactured  in  that  country;  the 
glass  so  purchased  was  delivered  to  them  at 
Antwerp,  and  shipped  b^  them  to  this  country, 
whence  it  was  again  shipped  by  them  to  various 
places  (chiefly  in  Australia  and  New  Zealand),  in 
execution  of  orders  received  by  them. 

For  the  purposes  of  this  business  they,  in  the 
year  1876,  caused  to  be  registered  various  trade 
marks,  and  amongst  them  that  (No.  2980)  of  » 
star,  in  connection  with  window-glass. 

According  to  the  evidence,  this  trade  mark  was 
in  use  at  least  as  early  as  1875 ;  and  Messrs. 
Brooks  and  Co.'s  glass,  to  which  the  mark  was 
a£Sxed,  was  in  that  year,  and  had  ever  since  been, 
ordered  by  their  customers  by  the  designation  of 
the  "  Star  Brand." 

The  Belgian  company  were  engaged  in  the 
manufacture  of  glass.  Their  prectecessors  had 
registered  in  Belgium  as  a  trade  mark  for  glass, 
on  the  27th  Jan.  1885,  the  device  of  a  red  star 
with  the  letters  "  L.  L."  underneath,  and  on  the 
26th  Oct.  1892  the  same  device  without  those 
letters. 

On  the  20th  March  1890  the  Belgian  company 
registered  in  England  as  a  trade  mark  for  window- 
glass,  not  the  ^Tice  registered  in  Belgium,  but 
simply  the  words  "Bed  Star  Brand,"  and  this 
was  the  mark  which  Messrs.  Brooks  and  Go. 
sought  by  their  motion  to  expunge. 

It  appeared  that  the  Belgian  company  and 
their  predecessors  had  used  the  device  registered 
in  Belgium  as  a  trade  mark  ever  since  1880,  and 
had  during  that  period  consigned  to  England 
large  quantities  of  glass  in  cases  bearing  the 
device  of  a  red  star  upon  them.  It  was  stated  by 
their  manager  that  they  did  not  ship  to  Australia 
or  the  EngUsh  colonies. 

In  the  course  of  the  present  year  Messrs. 
Brooks  and  Co.  were  informed  by  an  agent  of 
theirs  in  New  Zealand  that  window  glass  was 
being  offered  there  for  sale  as  "  Bed  Star  Brand." 
They  thereupon  made  inquiries,  and  in  conse- 
quence learnt  for  the  first  time  of  the  registration . 
of  the  Belgian  company's  mark.  Immediately 
thereafter  the  present  notice  of  motion  was 
given. 

On  the  27th  Oct.  1893  the  motion  came  on  to 
be  heard  before  Stirling,  J. 

On  the  4tb  Nov.  1893  it  was  decided  by  Stirling, 
J.  (69  L.  T.  Eep.  N.  S.  708)  that  Messrs.  Brooks 
and  Co.  were  "  persons  aggrieved "  by  the  entry 
of  the  Belgian  company's  mark,  and  were  entitled, 
under  sect.  90  of  the  Patents,  &c.,  Act  1883,  to 
have  it  expunged  on  the  groimd  that  it  so  nearly 
resembled  their  mark  as  to  be  calcalated  to 
deceive  within  sect.  72,  sub-sect.  2.  His  Lordship 
also  decided  that  Messrs.  Brooks  and  Co.  were 
not  precluded  by  delay  from  obtaining  the  relief 
which  they  claimed. 

From  that  decision  the  Belgian  company  now 
appealed. 

MouUon,  Q.C.  and  Roger  W.  Wallace  for  the 
appellants. — The  trade  mark  registered  by  the 
appellants  does  not  so  closely  resemble  the  re- 
spondents' mark  as  to  be  calculated  to  deceive 
within  the  meaning  of  sub-sect.  2  of  sect.  72  of 
the  Patents,  Designs,  and  Ti-ade  Marks  Act  1883, 
as  amended  by  sect  14  of  the  Act  of  1888.  More- 
over, the  evidence  shows  that  during  all  the  years 
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that  it  haa  been  on  the  register  there  never  has 
been  any  actual  deception.  [Kay,  L.J. — Is  the 
appellants'  mark  sufficiently  disting^shed  from 
that  of  the  respondents  by  the  word  "  Red  ? " 
Colour  being  immaterial,  under  sect.  67  of  the 
Act  of  1883,  the  respondents  are  able  to  use  a 
red  star.]  But  the  words  "Red  Star  Brand" 
cannot  interfere  with  the  respondents'  trade  mark 
of  a  star,  whether  coloured  or  not.  The  words 
which  the  appellants  have  registei-ed  are  wh^W' 
kiapplicable  to  the  respondents'  mark.  We 
submit  that  if  an  injunction  were  being  sought 
for  against  the  appellants,  it  would  be  limited  to 
restraining  the  use  of  their  mark  in  the  colonies, 
to  which  the  respondents'  trade  is  confined : 

Barber  y.Manico,  10  Bep.  Pat.  Cas.  93  ; 
Orr-Ewing  and  Co.  v.  Johnston  and  Co.,  42  L.  T. 
Bep.  N.  S.  67 ;  13  Ch.  Div.  434. 

SEay,  L.J. — The  appellants'  trade  mark  is  a  star. 
?heT  have  not  registered  that  device  as  a  trade 
mark,  but  they  have  registered  the  words 
"Red  Star  Brand."  Is  that  not  calculated  to 
deceive,  having  regard  to  the  respondents' 
mark  P]  We  submit  that  it  is  not.  The  dis- 
cretion is  entirely  in  the  court  xmder  sect.  90  of 
the  Act  of  1883. 

Qrdham  Hastings,  Q.C.  and /ofen  Cutler,  for  the 
respondents,  were  not  called  upon  to  argue. 

Lindley,  L.J. — ^This  case  is  an  important  one 
unquestionably,  not  only  to  La  Society  Anonyme 
des  Verreries  de  I'Etoile,  Marchienne,  in  Belgium, 
but  to  persons  interested  in  trade  marks  gene- 
rally. The  case  is  peculiar,  and  for  this  reason : 
The  applicants,  Messrs.  Brooks  and  Co.,  who  in 
1876  registered  as  their  tiude  mark  for  glaas  a 
star,  conK>lain  of  a  trade  mark  which  does  not 
consist  of  a  star,  but  consists  of  the  words  "  Bed 
Star  Brand."  At  first  sight,  without  knowing  what 
Messrs.  Brooks  and  Co.'s  rights  are  under  their 
registered  trade  mark  of  a  star,  the  two  marks  seem 
to  oe,  or  might  be,  two  different  marks.  But  in  order 
to  consider  whether  they  ai'e  or  are  not  different 
marks,  and  in  order  to  see  whether  the  Belgian 
company's  trade  mark  is  calculated  to  deceive, 
one  must  consider  what  Messrs.  Brooks  and  Co.'s 
rights  are  under  their  registered  mark  of  a  star. 
That  depends  on  sect.  67  of  the  Act  of  1883,  which 
enacts  that :  "  A  trade  mark  may  be  registered  in 
any  colour,  and  such  registration  shafi  (subject 
to  the  provisions  of  this  Act)  confer  on  the  regis- 
tered OTvner  the  exclusive  right  to  use  the  same  in 
that  or  any  other  colour."  So  that  Messrs! 
Brooks  and  Co.  if  they  liked  could  use  this  star 
for  their  glass  in  any  colour  they  chose  • — 
green,  red,  blue,  orange,  or  anything  else.  That 
Being  the  case,  it  seems  tolerably  clear,  if  not 
quite  obvious,  that  the  Belgian  company  could  not 
register  in  England  for  glass  a  red  star.  Now,  it 
does  seem  a  little  surprising  that  if  they  could  not 
register  a  simple  red  star  they  should  be  enabled 
to  register  the  description  of  that  very  same  thing 
in  words — that  is  to  say,  that  although  they  cannot 
appeal  to  the  eye  they  may  appeal  to  the  ear.  I 
cannot  see  that  that  is  right,  and  that  I  under- 
stand is  the  real  view  taken  by  the  learned  judge 
in  the  court  below,  in  his  judgment  which  has 
been  read.  Two  marks  may  oe  calculated  to 
deceive  either  by  appealing  to  the  eye  or  to  the  ear, 
or  one  appealing  to  the  eye  and  the  other  to  the 
ear.    If  you  find,  as  you  do  here,  that  the  appli- 


cants'  glass  is   sold  as   "  Star  Glass,"  or  "  Star 
Brand,'   and  when  once  you  bear  in  your  mind 
that  the  star  may  be  in  any  colour,  I  cannot  see 
that  a  mark  of  "  Red  Star  Brand ''  is  not  calcu- 
lated to  deceive.    So  far)  I  think,  the  applicants 
are  "  persons  aggrieved  "  within  the  meaning  of 
sect.  90  of  the  Act  of  1883.    I  think  also  that  if 
now  the  Belgian  company  were  seeking  to  register 
the  words  "Red  Star  Brand"  in  the  face  of  the 
evidence  before  us,  it  is  quite  plain  that   the 
comptroller  would  decline  to  register  it — he  would 
dechne  to  register  it  on  the  ground  that  it  was 
not  a  proper  trade  mark,  having  regard  to  the 
trade  mark  of  Messrs.  Brooks  and  Co.    But  that 
is  not  quite  the  present  case.     The  question  now 
is  not  whether  the  Belgian  company  should  be 
permitted  to  register  this  mark,  for  they  did  in  fact 
register  it    in    1890,   but   the  application  is  to 
expunge  their  registered  mark.    That  is  a  strong 
thing  to  do,  no  doubt,  and  to  expunge  it  after 
some   three  years'  enjoyment  is    stronger  still. 
Now,  at  first  I  was  disposed  to  think  that  there 
might  be  some  difficulty  on  the  part  of  Messrs. 
Brooks  and  Co.  in  expunging  after  the  lapse  of 
three  yeai-s,  but  the  delay  is  explained.    It  was 
explained  to  the  satisfaction  of  the  learned  judge 
in  the  court  below,  and  it  is  explained  now,  I  think, 
to  our  satisfaction.    The  real  truth  is  that  for 
reasons    which  I   will    give    presently   Messrs. 
Brooks   and  Co.  did  not  in  fact  know  of  this 
registration.     How  it  came  to  pass  that  they  did 
not  know,  considering  that  the  Belgian  company 
must    have    advertised   their  application,    is,  I 
think,  tolerably  obvious.      Messrs.   Brooks  and 
Co.,  although  they  carry  on   business  here,  are 
expoi-ters.      They   do  not   sell  in  this    country. 
There  is  nothing  to  prevent    theu-  so    selling. 
They  might  expand  their  business  to-morrow,  for 
anything  I  know;  but  in  fact  they  have  not 
They  are  export  merehants ;  and  it  may  well  be 
that  being  export  merchants  they  have  not  paid 
that  attention  to  the  registration  of  marks  for  the 
sale  of  goods  in  this  country  which  they  would 
have  done  if  their  business  had  been  a  retail  or 
wholesale  business  in  this  country.    That  may 
possibly  explain  the  fact  that  they  did  not  know, 
notwithstanding    the    advertisement,    that    the 
Belgian  company  had  so  long  ago  as  1890  regis- 
tered this  mark  "  Red  Star  Brand."    Now,  it  is 
suggested  that  there  is  further  evidence  forth- 
commg,  but  we  are  told  frankly  enough  by  Mr. 
Wallace  that  the  evidence  which  he  proposed  to 
adduce  does  not  touch  that  particular  point.    It 
is  not  in  other  words  to  the  effect  that  Messrs. 
Brooks  and  Co.  did  know  of  this  registration  in 
1890.    Apart  from  that  there  cei-tainly  haa  been 
no  delay  whatever.    They  have  foimd  out  quite 
recently  that  the  Belgian  company's  glass — this 
"Red  Star  Brand  " — is  competing  with  their  glass 
in  New  Zealand,  where  they  also  have  a  r^^ 
tered  trade  mark.    Having  discovered  that,  they 
say,  "  We  will  see  if  we  cannot  expunge  this 
mark— the  "Red  Star  Biund"— of  the  Belgian 
company.    I  think  they  are  entitled  to  do  uiat. 
It  does  not  at  all  follow  from  this,  nor  is  it  to  be 
inferred  from  this,  that  Messrs.  Brooks  and  Co^ 
could  obtain  an  injunction  to  restrain  the  Belgian 
company  from   using  this  trade  mark.     I  say 
nothing  about  that.   But  I  think  they  are  entitled 
to  have    the  trade  mark    "Red  Star   Brand" 
expunged.      I  think,  therefore,  that  the  appeal 
must  be  diEirissed  with  costo.. 
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Kat,  L.J. — I  am  of  the  same  opinion.    The 

f  resent  application  is  made  under  sect.  90  of  the 
'atents.  Designs,  and  Trade  Marks  Acts  1883  to 
1888.  Under  that  section  the  court  may,  "on  the 
application  of  any  pei-son  aggrieved "  by  any 
entiy  made  without  sufficient  cause  in  any  such 
register,  make  such  order  for  expunging  or  varying 
the  entry  as  the  conrt  thinks  fit.  Therefore,  the 
Question  is,  whether  the  applicants  can  show  that 
the  entry  of  which  they  complain,  and  which  they 
seek  to  have  expunged,  has  been  made  without 
sufficient  cause.  Now,  I  turn  back  to  sect.  72  of 
the  Act  of  1883,  and  there  it  is,  as  amended  by 
sect  14  of  the  Act  of  1888,  enacted  that:  "  Except 
as  aforesaid,  the  Comptroller  shall  not  register 
with  respect  to  the  same  goods  or  description  of 
goods  a  trade  mark  having  such  resemblance  to  a 
trade  mark  already  on  the  register  with  respect  to 
such  goods  or  description  of  goods  as  to  be  calcu- 
lated to  deceive."  The  words  in  the  Act  of  1888 
were  "so  nearly  resembling."  The  section  has 
keen  altered  by  substituting  for  those  words 
"having  such  resemblance  to  "  (see  Act  of  1888, 
sect.  14).  Now,  first  of  all,  what  does  "  calculated 
to  deceive  "  in  that  section  mean  P  It  must  mean 
calculated  to  deceive  by  the  nse  of  the  mark ;  not 
by  its  being  merely  on  the  register,  but  by  the 
nse  that  may  be  made  of  it.  The  question  here  is 
certainly  a  new  one,  I  think,  because  in  the  present 
case  the  applicants  have  registered  the  device  of  a 
star,  without  any  words  at  all,  and  the  persons 
against  whom  they  are  applying  have  registered 
(rince  the  Act  of  1888  the  words  "Red  Star 
Brand"  without  any  device.  Now,  I  doubt 
whether  that  could  have  been  done  at  all  under 
the  Act  of  1883,  for  there  the  trade  mark  must 
have  been  a  "  fancy  word  "  or  a  device.  I  do  not 
think  "device"  would  include  a  series  of  words 
like  these.  Under  the  Act  of  1888,  however,  it 
aeems  that  words  may  be  registered,  because  by 
sect  64,  sub-sect,  (e) — as  amended — among  the 
thmgs  that  may  be  registered  is  "  a  word  or  words 
having  no  reference  to  the  character  or  quality  of 
the  goods,  and  not  being  a  ge<^raphical  name." 
I  presume  that  the  trade  mark  "Red  Star  Brand" 
was  registered  under  that  sub-section  of  sect.  64. 
Now,  tove  the  words  "  Bed  Star  Brand."  which 
the  Belgian  company  have  registered,  such  a 
resemblance  to  the  trade  mark  which  the  appli- 
cants have  put  on  the  register  as  to  be  calculated 
to  deceiver  Mr.  Moulton,  in  his  argument, 
admitted  that  the  applicants,  having  registered  as 
their  trade  mark  the  device  of  a  star,  the  Belgian 
company  could  not  register  the  word  "  Star  "  nor 
could  they  register  the  words  "  Star  Brand."  I 
think  that  is  quite  obvious,  because  although  one 
mark  appeals  to  the  eye  and  the  other  to  the  ear, 
they  would  so  nearly  resemble  each  other  as  to  be 
calculated  to  deceive.  But  Mr.  Moulton  rested 
his  argument  chiefly  upon  the  fact  that  the 
words  "  Star  Brand  "  were  preceded  by  the  word 
"Bed."  He  said  that  that  made  all  the  differ- 
ence ;  that "  Bed  Star  Brand  "  did  not  so  nearly 
resemble  the  device  of  the  star  without  any 
colour  at  all  as  to  be  calculated  to  dnceive.  But 
then  I  refer  to  sect.  67,  which  provides  in  effect 
that  the  applicants,  having  registered  the  star 
without  colour,  may  use  that  s4^r  in  any  colour 
thCT  Uke.  Therefore  they  may  use  a  i«d  star, 
and  therefore  the  addition  of  the  word  "  Red " 
does  not  seem  to  me  to  help  the  Belgian  company, 
because  they  are  in  this  position :  They  could  not 


have  registered  a  device  of  a  star  at  all  in  any 
colour,  and  if  they  had  tined  to  register  a  red  star 
they  would  have  been  met  at  once  by  sect.  67.  So, 
finding  that  they  are  unable  to  register  a  device 
of  a  red  star,  they  endeavour  to  escape  the  Act  of 
Parliament  by  registering  the  words  "  Bed  Star 
Brand."  To  my  mind  the  words  "  Red  Star  "  do 
so  nearly  resemble  the  device  of  the  star  which 
the  applicants  have  registered  as  to  be  calculated 
to  deceive.  And  I  confess  that  I  should  come  to 
that  conclusion  even  without  the  evidence  that  is 
before  us.  But  the  evidence  that  is  before  us 
seems  to  me  to  put  that  absolutely  beyond 
question,  because  a  number  of  the  witnesses  say 
tnat,  if  glass  were  inquired  for  by  the  word 
"  Star  "  only,  they  should  deem  it  to  mean  the 
applicants'  glass.  Anybody  using  a  device  of  a 
star  on  glass  is  using  that  which  would  be  taken 
to  mean  the  applicants',  and  therefore  would 
seriously  interfere  with  the  trade  of  the  appli- 
cants. And  if  he  might  put  upon  the  register  a 
device  which  everybody  would  understend  to 
mean  the  applicants'  glass,  all  I  can  say  is  that 
he  would  then  be  putting  upon  the  register  a 
device  so  nearly  resembling  the  star  of  the 
applicants  as  to  be  calculated  to  deceive.  The 
only  other  question  is,  whether  there  has  been  so 
much  delay  that  the  applicants  should  on  that 
ground  be  refused  relief.  I  think  the  evidence 
deals  with  that  point  effectually.  The  applicants 
did  not  know  untU  within  a  very  few  weeks  before 
their  application  was  made  that  this  "  Red  Star 
Bi-and"  mark  had  been  registered  at  all,  and 
therefore  there  is  no  question  of  delay.  They 
came  as  soon  as  they  could.  They  were  led  to 
the  discovery  by  this  fact  that  they  found  in  the 
colonies,  where  their  principal  trade  was  carried 
on,  that  they  were  being  competed  with  by  glass 
tmder  the  name  of  the  "  Red  Star  Brand."  That 
put  them  upon  inquiry,  and  then  they  found,  I 
understand,  that  those  words,  "  Red  Star  Biund," 
were  upon  the  register  in  England,  I  think, 
therefore,  that  the  decision  of  the  learned  judge 
in  the  court  below  was  right,  and  that  the  appeal 
fails. 

Smith,  L.J. — I  agree.    I  have  nothing  to  add. 

Appeal  dismused. 

Solicitors  for  the  appellants,  Ernett  Salaman, 
Fort,  and  Co. 

Solicitor  for  the  respondents,  C.  Urqiihart 
Fither. 


Jan.  30,  31,  Feb.  1  atid  27. 
(Before  Lindlet,  Kat,  and  Smith,  L.JJ.) 
GouoH  V.  Wood  and  Co.  (a) 
appeal  from  the  queen's  bench  division. 
Trade  fixtures — Machinery  tapplied  under  hire- 
and-purchase    agreement — Moi-tgage   of  land — 
Default  of  hirer  in  payment  of  instalments  under 
agreement — Removal  of  fixtures — Rights  of  mort- 
gagee as  against  owner  affixtures. 
The  plaintiff  claimed  damages  against  the  defen- 
dants for  the  removal  of  a  boiler  and  pipes  from 
certain    greenhouses  on    grounds    belonging    to 
E.,  of  which  the  plaintiff  was  mortgagee.  .  E.,  the 
mortgagor,  was  a  nurseryman,  and  he  was  tenant 
of  the  premises  on  a  long  lease.     The  boiler  and 
pipes  were  the   subject  of  a  hire-and-purchase 

(a)  Heported  by  E.  A.  SCEATOHLIY,  Esii.,  BorrlBter-at-L«w 
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agreement  made  in  Nov.  1889,  by  which  the  defen- 
dants agreed  with  E.  that  the  boiler  and  pipet 
thovJd  become  his  property  on  the  payment  of 
the  price  by  certain  iruitalments,  but  that  until 
compute  payment  they  were  to  remain  the  pro- 
perty of  the  defendants.  E.'s  lessor  joined  in  the 
agreement. 

The  WiOrtgage  was  made  after  the  agreement,  and 
without  notice  of  it,  but  before  the  boiler  and 
pipes  were  fixed  upon  the  premises.  The  boiler 
and  pipes  were  fixed  in  orickioork.  E.  made 
default  in  paymetU  of  the  instalments,  and 
the  boiler  and  pipe*  were  removed  by  the  defen- 
dants under  the  agreement  while  E.  was  stiU  in 
possession  of  the  premises.  The  ground  of  the 
plaintiff's  claim  was  thtU  the  boiler  and  pipes 
liad  been  affixed  to  the  mortgaged  property  with- 
ottt  his  consent,  and  had  become  part  of  the  soil, 
and  were  irremovable  against  him. 

Held,  that  the  plaintiff,  by  alUnoing  E.  to  remain  in 
possession,  impliedly  authorised  him  to  carry  on 
his  btuiness  of  nurseryman,  which  rootUd  pro- 
perly include  the  hiring  and  bringing  on  to  the 
premises  of  fixtures  necessary  to  his  business,  upon 
the  terms  that  the  owner  should  be  at  liberty  to 
rentiove  them  on  the  determination  of  the  hiring 
agreement. 

Held  also,  that,  having  regard  to  this  implied 
authority,  to  the  fact  that  the  fixtures  were  not 
the  property  of  E.,  and  that  E.  was  in  possession 
at  the  date  of  tlieir  removal,  the  plaintiff's  claim 
failed. 

Cumberland  Uiuon  Banking  Company  v.  Marj- 
port  Hematite,  &c..  Company  (US  L.  T.  Bep. 
N.  8.  108;  (1892)  1  Ch.  415)  considered  and 
approved. 

Decision  of  Wright,  J.  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  a  decision 
of  Wright,  J. 

The  following  statement  of  the  facta  of  the  case 
is  taken  from  the  judgment  of  Lindley,  L.J. : 

One  Edmonds  held  some  land  on  lease  from  a 
pereon  named  Moon.  Edmonds  was  a  nui-sery- 
man,  and  he  carried  on  business  on  the  land  in 
question.  He  wanted  heating  apparatus  for  his 
hothouses,  and  he  applied  to  the  defendants  Wood 
and  Co.  to  supply  it.  They  agreed  to  do  so  on  the 
hire-and-purehase  system ;  and  by  an  ag:«ement, 
dated  the  1st  Nov.  1889,  made  between  Edmonds, 
Wood,  and  Co.,  and  Moon,  Wood,  and  Co.  agreed 
to  put  up  some  heating  apparatus — viz.,  a  Boiler 
and  553  yards  of  hot  water  pipes — for  Edmonds 
for  96/.  19s.,  payable  by  quarterly  instalments.  It 
was  agi-eed  that  this  hot  water  apparatus  should 
be  hired  by  Edmonds  for  a  year ;  and  that  until 
payment  of  the  last  instalment  the  apparatus 
should  i^main  the  exclusive  property  of  Wood 
and  Co.,  and  that  in  default  of  payment  they 
should  be  at  liberty  to  enter  and  remove  the 
apparatus.  The  agreement  further  stated  that 
Moon,  the  landlord,  joined  in  the  agreement  for 
the  express  purpose  of  giving  Wood  and  Co.  power 
to  enter  and  remove  the  appai-atus  pursuant  to 
the  agi-eement,  and  Moon  agreed  not  to  distrain 
upon  the  apparatus  to  the  detriment  of  Wood  and 
Co.  Upon  payment  of  the  whole  of  the  instal- 
ments the  apparatus  was  to  become  the  property 
of  Edmonds.  This  agreement  was  not  under  seal, 
and  did  not  therefore  amount  to  a  grant  of  land 
or  of  an  easement,  to  which  any  subsequent 
mortgage  would  be  subject. 


On  the  12th  Nov.  1889  Edmonds  mortgaged  his 
land  to  the  plaintiff  Gough.  He  had  no  notioe 
of  the  agreement.  Shortly  afterwards,  whilst 
Edmonds  was  in  possession.  Wood  and  Co.,  the 
defendants,  who  had  no  notice  of  the  mortgage, 
put  up  the  hot  water  apparatus.  This  was  fixed 
in  the  usual  way.  The  boiler  was  set  in  brick- 
work, and  the  pipes  were  cemented  into  a  wall 
through  which  they  passed.  The  apparatoa  ma 
BO  fixed  as  to  be  irremovable  without  mjuring  the 
brickwork;  but,  on  the  other  hand,  it  was  not 
fixed  more  than  was  necessary  for  use  as  a  heating 
apparatus.  Its  removal  was  contemplated  in  two 
contingencies,  viz.,  first,  by  the  defendants  if  they 
were  not  paid ;  and,  secondly,  by  Edmonds  as  a 
trade  fixture  when  it  had  become  his.  After  tins 
the  plaintiff  made  Edmonds  a  further  advance, 
but  whether  with  or  without  notice  that  die 
apparatus  had  been  put  up  did  not  appear. 
£ dmonds  made  default  in  paying  the  instalments, 
and  the  defendants  thereupon  entered  and  removed 
the  heating  apparatus.  This  was  done  whilst 
Edmonds  was  still  in  possession.  The  plaintiff 
afterwards  brought  this  action  against  Wood  and 
Co.  for  wrongf uUy  removing  part  of  the  property 
mortgaged  to  him. 

On  the  9th  Nov.  1893  the  action  came  on  for 
trial  before  Wright,  J.,  when  the  following  judg- 
ment was  delivered : — 

Wright,  J. — ^I  hold  that  one  man's  property 
cannot  be  taken  awav  from  him  by  bemg  fixed 
into  the  land  of  another.  I  cannot  imagine  such 
a  contention  as  has  been  raised  prevailing.  If  the 
defendants  Wood  and  Co.,  the  owners  of  the 
boiler,  had  assented  to  the  boiler  being  made  part 
of  the  freehold  in  question  that  would  have  been 
another  matter ;  or,  if  they  stood  by  and  had 
seen  it  that  might  have  been  another  matter.  Bat 
there  is  no  evidence  of  that  except  one  expression 
of  the  witness  that  it  is  usual  to  fix  boilers  in  the 
way  in  which  this  one  was  fixed.  From  that  I 
should  be  asked  to  infer  that  Wood  and  Ca  in 
supplying  the  boiler  meant  that  it  should  be  fixed 
in  the  way  described.  That  is  not  enough,  I  think; 
but,  even  if  that  were  enough  on  the  first  point, 
there  is  a  second  point  on  which  the  plaintiff  most 
fail  also.  This  boiler  was  obviously  in  the  nature 
of  a  trade  fixture  itself.  No  fixtures  were  included 
in  the  mortgage  at  all,  and  this  boiler  was 
movable  as  between  the  mortgagor  Edmonds  and 
his  landlord,  and  also  as  between  Wood  and  Co.,^he 
owners  of  the  boiler,  and  Edmonds.  And  I  do  not 
think  that  that  is  enough  to  give  the  mortgagee 
any  right  to  defeat  the  hii-ing  agreement  imder 
which  Wood  and  Co.  set  up  their  claim.  I  think, 
therefore,  that  the  action  must  be  dismissed 
There  will  be  judgment  for  the  defendants,  with 
costs. 

From  that  decision  the  plaintiff  now  appealed. 

Bosanquet,  Q.C.  and  Tindcd  Atkinson  for  the 
appellant. 

Stoinfen  Eady,  Q.C.  and  Ernest  Pollock  for  the 
respondents. 

The  arguments,  and  the  authorities  cited  in 
support  thereof,  sufSciently  appear  from  the  judg- 
ments. Cur.  adv.  vidt. 

Feb.  27. — The  following  written  judgments  were 
delivered : 

LiNDLKY,  L.J. — This  is  an  action  for  damages 
for  the  i-emoval  of  fixtures  from  land  mortgaged 
to   the    plaintiff.    The    facts    are  simple.    [His 
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Lordship  stated  them,  as  set  forth  above,  and 
contmne^ :]  The  action  -was  heard  before  Wright, 
J.,  who  gave  judgment  for  the  defendants,  and  the 
plaintiff  has  appealed  from  his  decision.  The 
plaintifFs  claim,  put  shortly,  is  that  not  being  a 
party  to  the  agreement  of  the  1st  Nov.,  and  not 
having  notice  of  it,  he  is  not  bound  by  it,  either  at 
law  or  in  equity ;  and  that  the  heating  apparatus 
having  been  affixed  to  his  property  without  his 
consent  the  apparatus  ceased  to  be  a  chattel  and 
became  part  of  the  soil  and  irremovable  as  against 
him.  The  plaintiff  does  not  deny  that  the  appa- 
ratus was  a  trade  fiztni-e  removable  as  between 
landlord  and  tenant  during  the  tenancy,  even 
apart  from  any  special  agreement  to  that  effect; 
bnt  he  relies  on  cases  which  show  that  trade 
fixtm^es  put  up  by  a  moi-tgagor  cannot  be  removed 
by  him  as  against  his  mortgagee,  and  contends 
that  Wood  and  Co.  are  in  no  better  position  than 
Edmonds  himself  would  have  been.  The  plain- 
tiff's counsel  also  relied  on  Ex  pa-te  Cotton  (2 
Mon.  Dea.  &  De  G.  725)  and  CvMwick  v.  Sxoin- 
deU  (L.  Eep.  3,  Eq.  249),  in  which  trade  fixtures  of 
a  firm  on  land  belonging  to  one  of  the  partners 
were  held  to  pass  by  a  mortgage  of  that  land 
executed  before  the  fixtures  were  put  up.  The 
cases  of  Mather  v.  Fraaer  (2  K.  &  J.  536) ;  Climie 
T.  Wood  (20  L.  T.  Rep.  N.  S.  1012 ;  L.  Rep.  4,  Ex. 
328) ;  Longbottom  v.  Berry  (22  L.  T.  Rep.  N.  S. 
385 ;  L.  Rep.  5,  Q.  B.  123) ;  Holland  v.  kodgson 
(26  L.  T.  Rep.  N.  S.  709  ;  L.  Ren.  7,  C  P.  3^) 
show  beyond  all  doubt  that  if  the  apparatus  in 
question  had  been  the  property  of  the  mortgagor, 
and  he  had  fixed  it,  although  only  for  the  pui-poses 
of  his  trade,  it  would  not  have  been  removable  by 
him  as  against  his  own  mortgagee.  The  fact  that 
the  mortgage  is  by  a  lessee  and  not  by  an  owner 
in  fee  is  immaterial :  (Southport  and  West  Lanca- 
ihire  Railway  Company  v.  Thompson,  58  L.  T. 
Kep.  N.  S.  143 ;  37  Ch.  Div.  64  ;  Meux  v.  Jacobs, 
32  L.  T.  Rep.  N.  S.  171 ;  L.  Rep.  7,  E.  &  Ir.  App. 
481,  where  the  mortgage  was  equitable.)  Further, 
the  partnei-ship  cases  mentioned  above  show  that 
fixtures  put  up  by  a  firm  on  the  separate  property 
of  one  of  the  partners  pass  to  his  mortgagee.  His 
co-partners  could  not  recover  them  from  him,  and 
he,  of  course,  could  not  claim  them  from  his  mort- 
gagee. Whether  on  taking  the  partnership 
accounts  he  would  or  would  not  have  to  account 
for  their  value  would  in  no  way  concern  the  mort- 
gagee. None  of  those  decisions,  however,  cover 
the  present  case.'  We  have  to  consider,  not  the 
right  of  a  mortgagor  to  remove  property  of  his 
own  which  he  has  fixed,  but  the  right  of  a  third 
person  to  unfix  and  carry  away  a  chattel  of  his 
own  which  he  has  fixed  at  the  request  of  a  mort- 
gagor in  possession,  and  for  the  purpose  of 
enabling  him  to  carry  on  his  trade;  a  chattel, 
moreover,  which  has  been  fixed  upon  the  terms 
that  its  owner  may  remove  it  if  not  paid  for,  and 
which,  not  being  paid  for,  has  been  removed 
before  the  mortgagee  has  taken  possession.  The 
case  undoubtedly  presents  difficulties  which  ought 
not  to  be  passed  over  nnnoticed.  Wright,  J.  went, 
I  think,  too  far  in  holding  "  that  one  man's  pro- 

D  cannot  be  taken  away  from  him  by  being 
in  the  land  of  another."  Cases  can  be  put 
in  which  this  might  happen  ;  and  Ibe  law  stated 
in  Brooke's  Abr.  "Property,"  23,  and  reproduced 
(although  with  a  wrong  reference)  in  Bac.  Abr. 
"  Trespass  "  E.  (2)  is,  I  take  it,  good  law  even  now. 
It  is  there  said : — "  If  a  piece  of  timber  which  was 


illegally  taken  fi-om  J.  S.  have  been  hewed,  tliis 
action  (viz.,  trespass)  does  not  lie  against  J.  S.  for 
retaking  it.  But  if  a  piece  of  timber  which  was 
illegally  taken  have  been  used  in  building  or 
repaii-ing,  this,  although  it  is  known  to  be  the 
piece  which  was  taken,  cannot  be  retaken,  the 
nature  of  the  timber  being  changed  ;  for  by 
annexing  it  to  the  freehold  it  is  become  real  pi*o- 
perty."  If  I  employ  a  builder  to  build  me  a  house, 
and  he  does  so  with  bricks  which  are  not  his,  I 
apprehend  that  they  become  mine,  ajid  that  their 
former  owner  cannot  recover  them  or  their  value 
from  me.  The  old  law  expressed  in  the  maxim, 
Quicquid  plantatur  solo'  solo  cedit,  although 
much  relaxed  since  the  days  of  the  Tear  Books, 
has  not  yet  been  replaced  by  the  rule  which  pre- 
vents the  owner  of  real  property  from  granting  a 
better  title  than  he  himself  has ;  nor  has  the 
maxim  in  question  yet  Efiven  way  to  the  ordinary 
rules  which  are  applicable  to  sale  of  chattels 
whilst  still  unfixed  to  land.  It  is  not,  however, 
necessary  in  this  case  to  attempt  to  reconcile  any 
conflicting  principles  of  law;  when  it  becomes 
necessaiy  to  do  so  attention  will  have  to  be  paid 
to  the  judgments  in  the  important  cases  of 
Holland  v.  Hodgson  {ubi  sup.)  and  Wahe  v.  Hall 
(48  L.  T.  Re^.  N.  S.  834  ;  8  App.  Cas.  195).  The 
present  case  is,  in  my  opinion,  governed  by  two 
decisions  relating  to  trade  fixtures  put  up  by 
mortgagors  in  possession.  The  first  is  Sanders 
v.  Davis  (15  Q.  B.  Div.  218),  in  which  it  was  held 
that  a  tenant  of  a  mortgagor  in  possession  might 
remove  trade  fixtures  put  up  by  himself,  and  that 
those  fixtures  did  not  belong  to  the  mortgagee. 
The  mortgage  was  prior  to  the  lease,  and  the 
lessee  was  not  the  mortgagee's  tenant;  so  that 
the  ordinary  doctrine  relating  to  trade  fix- 
tures, which  only  applies  as  between  landlord 
and  tenant  (see  Fisher  v.  Dixon,  12  CI.  &  Fin 
312),  was  not  strictly  applicable  to  the  case.  The 
fact  that  the  person  who  put  up  the  fixtures  was 
tenant  to  the  mortgagor  and  had  a  right  to  remove 
them  as  against  him  was  held  sufficient  to  prevent 
the  fixtures  from  becoming  the  property  of  the 
mortgagee.  The  next  case  is  Cumbei-land  Union 
Banking  Company  v.  Maryport  Hematite,  <tc., 
Cmnpany  (66  L.  T.  Rep.  N.S.  108;  (1892)  1  Ch. 
415),  which  was  simUar  to  the  present  in  all 
material  respects.  In  that  case  North,  J.  decided 
a^inst  the  mortgagees  on  the  ground  that,  having 
regard  to  the  position  of  the  parties,  the  mort- 
gagees could  have  no  better  title  to  the  fixtures 
than  their  mortgagor.  We  were  asked  to  oveiTule 
this  case :  but,  in  my  opinion,  it  was  rightly 
decided,  having  regard  to  the  fact  that  the  mort- 

fagor  was  in  possession,  which  is  the  case 
ere  also.  This  circumstance  affords  an  answer 
to  the  argument  based  on  the  fact  that  the  defen- 
dants fixed  their  apparatus  to  the  plaintiff's  land 
without  his  consent.  By  leaving  the  mortgagor 
in  possession,  the  mortgagee  impliedly  aathovised 
him  to  carry  on  his  business  and  to  sell  and 
remove  the  plants,  trees,  and  shrubs  which,  though 
fixed  to  the  soil,  constituted  his  stock-in-trade. 
This  implied  authority  can  hardly  be  confined  to 
such  thmgs,  but  may  fairly  be  regarded,  and  I 
think  ought  to  be  regarded,  as  authorising  the  mort- 

fagor  whilst  in  possession  to  hire  and  l>ring  and 
X  other  fixtures  necessary  for  his  business,  and 
to  agree  with  their  owner  that  he  shall  be  at  liberty 
to  remove  them  at  the  end  of  the  time  for  which 
they  are  hired.    Unless  this  be  so,  persons  dealing 
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hand  fide  with  mortgagors  in  posaession  will  be 
exposed  to  vei'y  uni'easonable  risks ;  and  honest 
business  with  them  will  be  seriously  impeded. 
This  implied  authority  and  the  fact  that  the  hot- 
water  apparatus  was  not  the  property  of  the 
mortgagor  are  the  important  features  of  this  case, 
and  are.  in  nw  opinion,  sufficient  to  protect  the 
defendants  m>m  the  claim  of  the  plalntifE. 
Whether  Wood  and  Co.  could  have  removed  the 
apparatus  if  it  hai  been  put  up  before  the  mort- 
ga^e  to  the  plaintifE,  or  if  ne  had  taken  possession 
before  removal,  are  questions  which  it  is  unneces- 
sary to  decide,  and  on  which  I  express  no 
opinion.  In  such  a  case  as  the  present  the 
mortgagee's  security  is  neither  better  nor  worse 
than  when  he  took  it,  and  no  injury  is  inflicted 
on  him.  The  appeal  must  be  dismissed  with 
costs. 

Kat,  L.J.  —  The  plaintiff  claims  damages 
against  the  defendants  for  the  i-emoval  of  a  bouer 
and  pipes  from  certain  greenhouses  on  the 
grounds  of  a  nurseryman  of  which  the  plaintiff  is 
mortgagee.  Edmonds,  the  nurseryman  and  moi-t- 
gagor,  held  the  premises  on  a  long  lease.  The 
bouer  and  pipes  were  the  subject  of  a  hiring  and 
sale  agreement  made  on  the  1st  Nov.  1889,  by 
which  the  defendants  agreed  with  Edmonds  that 
the  boiler  and  pipes  should  become  his  property 
on  the  paymeat  of  the  price  by  certain  instal- 
ments, out  that  until  complete  payment  they 
were  to  remain  the  property  of  the  defendants. 
Edmond's  lessor  was  a  party  to  this  agreement. 
The  mortgage  was  made  eSter  this  agreement, 
viz.,  on  the  12th  Nov.  1889.  The  mortgagee  knew 
nothing  of  this  agreement.  The  mortgagor  was 
left  in  possession,  and  the  boiler  and  pipes  were 
fixed  upon  the  premises  after  the  date  oi  the  mort- 
gage. Default  was  made  by  Edmonds  in  payment 
of  the  iustalments,  and  the  defendants,  on  the 
14th  Oct.  1892,  while  the  mortgagor  was  still  in 
possession,  removed  the  boiler  and  pipes  as  by  the 
agreement  of  the  1st  Nov,  1889  they  were 
empowered  to  do.  No  question  arises  between  the 
mortgagor  and  his  landlord  who,  as  I  have  said, 
was  a  party  to  the  hire  and  purchase  agreement. 
The  boiler  and  pipes  were  fixed  in  brickwork  in 
tlie  usual  way,  and  were  certainly  fixtures  in  the 
sense  that  they  became  part  of  the  land  and  ceased 
to  be  mere  personal  chattels.  If  bricks  or  timber 
belonging  to  A.  be  wrongfully  taken  by  B.  and 
built  by  him  into  a  house  belonging  to  C, 
A.  cannot  recover  them  against  C,  though 
their  identity  is  clear  (Bac.  Abr.  "  Trespass,  B."  2), 
and  the  reason  is  given  that  the  nature  of  the 
material  is  changed  and  that  it  has  become  real 
property.  Even  a  tenant  who  has  a  right  as 
against  his  landlord  to  remove  trade  fixtures 
during  the  term,  cannot  maintain  trover  for  them 
while  annexed  to  a  part  of  the  realty :  (Lee  v. 
Risdon,  7  Taun.  1 88 :  Davis  v.  Jones,  2B.&  Aid. 
Kio  ;  Colegrave  v.  Bias  Santos,  2  B.  &  C.  76 ; 
Minshall  v.  Lloyd.  2  M.  &  W.  450).  There  ia  no 
doubt  that  a  mortgagee  is  entitled  to  all  fixtures 
as  against  his  mortgagor,  whether  put  upon  the 
land  before  or  after  the  mortgage :  [Walmsley  v. 
Milne,  7  C.  B.  N.  S.  115 ;  Meux  v.  Jacoh$,  32 
L.  T.  Rep.  N.  S.  171 ;  L.  B«p.  7  E.  &  I.  App. 
481 ;  CullwicJc  v.  SioindM,  L.  Rep.  3  Eq.  249 ; 
Climiev.  Wood.'lOlj.  T.  Rep.N.  S.  1012;  L.  Rep. 
3  Ex.  257.)  This  is  so,  whether  the  mortgage  is  of 
a  freehold  or  of  a  leasehold  property  (Ex  parte 
Barclay,  5  De  G.  M.  &  G.  403).     Therefore  the 


mortgagor  could  not  have  removed  these  fixtures 
without  the  consent  of  the  mortgagees,  and,  of 
course,  he  could  not  authorise  anyone  else  to  do 
so.  Where  articles  are  affixed  to  the  land  so  that 
they  are  no  longer  personal  chattels  no  one  can  take 
them  from  a  mortgagee  without  his  consent,  unless 
he  had  a  conveyance  of  them  by  deed  or  an  agree- 
ment for  value  binding  upon  the  mortgagee. 
Where  the  mortgagee  has  taken  possession  there 
is  an  additional  difficulty,  because  then  no  one  conld 
enter  to  remove  the  fixtures  without  committing 
a  trespass.  If  fixtures  conld  be  removed  imd6r 
an  agreement  like  this  against  a  sabseqaent 
piux;haser  or  mortgtigee  without  his  consent,  he 
would  be  subject  to  a  danger  which  at  present 
has  never  been  understood  to  exist.  Besides  the 
chance  of  infirmity  of  the  mortgagor's  title  to  the 
land  there  would  be  the  risk  that  the  fixtures  upon 
it  might,  by  a  contract  between  the  mortoagor 
and  a  third  person,  remain  the  property  of  sncb 
third  person  and  be  removable  by  him.  I  should 
be  sorry  to  see  this  additional  danger  imposed 
upon  a  bond  fide  purchaser  or  mortgagee.  A  case 
may  easily  be  supposed  where  such  a  law  might 
deprive  him  of  a  large  part  of  the  value  of  the 
property,  as,  for  example,  the  machinery  in  a  mill 
or  large  manufactory.  The  question  therefore  ia. 
whether  the  mortgagee  hajs  assented  to  the 
removal  of  the  fixtures.  He  had  not  taken 
possession  at  the  time  when  the  fixtures  were 
removed.  The  mortgagor  was  a  nurseryman 
carrying  on  his  business  upon  the  land  mortgaged. 
He  was  left  in  possession  by  the  mortgagee,  and 
during  such  possession  it  must  be  inferred  that 
the  mortgagee  assented  to  the  moi-tgagor  doing 
everjrthing  that  was  usual  and  proper  to  enable 
him  to  trade  as  a  nurseryman.  For  example, 
until  prevented  by  the  mortgagee  taking  porees- 
sion,  ne  might  remove  and  sell  the  youne  trees 
that  he  was  cultivating  for  that  purpose,  though 
they,  while  growing,  were  a  part  of  the  land.  If 
then,  while  in  such  possession,  he  obtained  the 
boiler  and  pipes  upon  an  agreement  which 
allowed  the  vendor  to  remove  them  if  default  was 
made  in  paying  for  them,  why  should  not  the 
mortgagee  be  taken  to  have  assented  to  the  vendor 
being  allowed  to  remove  them  just  as  a  purchaser 
of  trees  might  do  with  the  consent  of  the  mort- 
gagor in  possession  P  Suppose  that  after  the  mort- 
gagee had  taken  possession  the  boiler  and  pipes 
had  been  fixed  under  the  previous  agreement  with 
the  mortgagor,  the  mortgagee  ii  he  allowed  them 
to  be  fixed,  could  not  ignore  the  agreement  under 
which  they  were  so  fixed.  Ought  he  to  be  in  a 
better  position  if  they  were  fixed  and  removed 
under  that  agreement  before  possession  was  taken 
by  him  P  As  the  boiler  and  pipes  were  removed 
while  the  mortgagor  was  in  possession  and  was 
carrying  on,  with  the  assent  of  the  mortgagee,  a 
business  for  the  purposes  of  which  they  were 
fixed,  I  think  his  licence  may  be  held  to  extend 
so  far  as  to  permit  the  removal  while  that  busi- 
ness was  being  carried  on  by  the  mortgagor 
and  before  the  mortgagee  put  an  end  to  it  oy 
taking  possession.  Turning  to  the  authorities,  it 
has  been  decided  that  if  a  mortgagor  in  possession 
enters  into  partnership  with  other  persons,  and 
the  first  puts  fixtures  on  the  mortgaged  premises, 
they  cannot  be  removed  against  the  mortgagee: 
(Ex  parte  Cotton,  2  Mont.  Dea.  &  De  G.  725; 
Cullicick  V.  StBindell,  L.  Rep.  3  Eq.  249;  CKmie 
v.  Wood,  20   L.  T.  Rep.  N.  S.  lbl2;    L.  Eep. 
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3  Ex.  257;  4  Ex.  328.)  In  Sanders  t.  Davit 
(15  Q.  B.  Div.  218),  a  mortgagor  -while  in  possea- 
non  let  to  a  tenant  named  Hunt,  who  put  certain 
tenant's  fixtures  upon  the  demised  premises.  The 
mortgagee  then  sold  the  property,  including  the 
tenant's  fixtures,  and  the  tenant's  assign  of  the 
fixtures  was  held  entitled  to  recover  the  value  of 
the  fixtures  from  the  mortgagor.  Manisty,  J., 
irho  was  one  of  the  judges  in  that  case,  says  that 
the  mortgagee  allowed  the  mortgagor  to  remain 
in  posseesiou  and  deal  with  the  property.  If  the 
mortgagee  had  taken  possession  and  let,  and  his 
tenant  had  brought  trade  fixtures  on  to  the 
premises,  he  would  have  been  entitled  to  remove 
them  when  the  tenancy  terminated,  and  he  con- 
tinaed  :  "  I  cannot  see  why  a  mortgagee  should 
be  in  a  better  position  in  this  respect  when 
he  permits  the  mortgagor  to  deal  with  the 
property  and  let  in  a  tenant.  I  think  he 
most  be  taken  to  have  known  of  the  letting  to 
Himt,  and  to  have  acquiesced  in  it,  and  conse- 
qnentiy  he  would  not  have  been  able  to  prevent 
Hant  from  removing  the  fixtures."  That  is,  that 
there  was  an  implied  assent  by  the  mortgagee  to 
the  terms  on  which  the  fixtures  were  placed  which 
hound  him  to  allow  their  removal.  In  The  Cum- 
betiand  Union  Banking  Company  v.  Maryjtort 
Hematite,  &c.,  Cort^any  (66  L.  T.  Bep.  N.  S. 
108;  (1892)  1  Ch.  415)  the  facts  were  prac- 
tically the  same  as  in  the  present  case.  Mort- 
gagors in  possession  of  a  colliery  which 
they  had  mortgaged  put  up  certain  machi- 
nery under  a  hire-and-pm-chose  ag^ement.  The 
mortgagees  obtained  the  appointment  of  a  re- 
ceiver, and  on  his  giving  up  the  property  it  was 
held  that  the  machinery  might  be  removed  by  the 
vendor  of  it.  The  learned  judge  says  in  part  of 
his  judgment :  "  I  think  it  was  not  in  the  power  of 
tiie  mortgagors  to  confer  on  the  mortgagees  a 
better  title  than  they  themselves  had  to  the  pro- 
perty which  tbey  agreed  to  mortgage  to  them." 
But  he  based  his  decision  on  the  fact  that  the 
receiver  was  going  to  abandon  the  colliery.  I  do 
not  understand  the  language  of  the  learned  judge 
in  that  case  to  mean  that  the  fixtures  could  be 
removed  without  the  consent  of  the  mortgagee. 
The  decision  may  be  supported  upon  the  gi-ound 
of  an  implied  assent  by  him.  If  it  means  that  the 
fixtures  could  be  removed  without  such  implied 
assent,  I  should  respectfully  differ  from  that  view. 
As  the  mortgagee  has  not  taken  possession  in  this 
case  before  the  removal  of  the  fixtures,  I  think 
that  it  is  right  to  imply  his  assent  to  the  fixing 
and  remove  of  the  boiler  and  pipes,  and  that  on 
this  ground  the  decision  may  be  aiSrmed. 

Smith,  L.J. — I  have  had  an  opportunity  of 
leading  Lindley,  L.J.'s  judgment.  I  entirely 
agree  with  it,  and  have  nothing  to  add. 

Appeal  dismissed. 

SohcitOTS  for  the  appellant.  Bobbins,  Billing, 
and  Co. 

Solidtors  for  the  respondents,  Torr,  Janeway, 
GrUible,  Oddie,  and  Sinclair,  agents  for  Atchleys, 
Bristol 
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(Before  Chittt,  J.) 

Be  Bryant  ;  Bbyant  v.  Hickley.  (a) 

Will — Infants — Maintenance  clause — Trust  or 
power — Discretion  of  trttstees — Interference  by 
court. 

A  testator  gave  his  residuary  estate  to  five  trustees 
{of  whom,  his  wife  was  one)  upon  trust  to  pay  the 
income  to  his  wife  during  widowhood,  and  in  the 
event  of  her  marrying  again  he  directed  his 
trustees  to  pay  /ler  4000t.  o  year  out  of  the  incom.e, 
and  subject  thereto  the  capital  and  income  were 
to  he  held  for  such  of  his  children  as  being  sons 
attained  twenty-five,  or  being  daughters  attained 
that  age  or  married.  And  the  testator  directed 
thai,  after  the  decease  or  marriage  again  of  his 
wife,  his  trustees  should  apply  the  whole  or  such 
part  as  they  should  think  fit  of  the  income  of  the 
share  to  which  any  child  should  for  the  time 
being  be  entitled,  or  cmitingentiy  entitled,  for  or 
towards  the  maintenance  and  education  or  other- 
wise for  the  benefit  of  such  child,  and  whether 
under  or  over  the  age  of  twenty-one  years. 

The  testator's  widow  married  again,  and  there 
were  three  young  children  of  the  testator  who 
continued  to  reside  with  and  were  maintained 
by  her,  although  shortly  after  her  marriage  she 
applied  to  her  co-ti-ustees  to  make  her  an  allow- 
ance of  3002.  a  year  out  of  the  income  towards 
their  maintenance  and  education,  but  they  in  the 
exercise  of  their  discretion  declined  to  miake  any 
dUowanee.  On  an  application  by  the  infant 
children  for  an  order  directing  the  trustees  to 
pay  a  sum  for  their  maintenance  out  of  the 
income  : 

Held,  that  there  was  no  imperative  trust  to  apply 
any  part  of  the  incoTne  for  the  maintenance  of 
the  infants;  that  the  four  trustees  having  Iwnestly 
exercised  their  discretion  not  to  make  any  cdlow- 
anee  for  maintenance,  the  court  could  not  over- 
rule their  discretion ;  and  that,  if  in  consequence 
of  aU  the  trustees  not  being  agreed  the  discretion 
was  to  be  exercised  by  the  court,  the  court  exercised 
the  discretion  adversely  to  the  application. 

This  was  an  originating  summons  taken  out  by 
three  infants,  aged  nine,  seven,  and  six  years 
respectively,  bv  uieir  imcle  as  their  next  friend, 
asking  that  the  trustees  of  their  father's  wiU 
might  be  ordered  to  make  them  an  allowance 
for  their  maintenance  out  of  the  income  of  his 
estate. 

The  testator  Frederick  Charles  Bryant,  by  his 
will  dated  the  2nd  July  1888,  after  appointing  his 
wife  Lilian  and  four  other  persons  executors  and 
trustees  thereof,  and  his  wife  guardian  of  his 
infant  children,  and  after  making  various  specific 
and  pecuniary  bequests,  devised  and  bequeathed 
all  his  i-eal  estate  and  the  residue  of  his  personal 
estate  upon  trust  to  permit  his  wife  to  occupy  his 
mansion-house  during  her  life  or  widowhood,  and 
subject  thereto  upon  trusts  for  sale  and  con- 
version, and  for  investment  of  the  residue  of  the 
moneys  arising  from  such  sale  and  conversion 
after  payment  of  his  debts  and  legacies,  and  upon 
trust  to  pay  the  income  of  the  investments  to  uis 

(a)  Beportad  by  a.  \V::i.!ir  Kixa,  Eaq.,  Burister-at-Liw. 
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wife  dnring  Ler  life  .or  until  she  should  marry 
again,  and  so  that  during  the  subsistence  of  her 
interest  therein  she  should  be  under  the  obliga- 
tion of  maintaining  and  educating  in  a  manner 
suitable  to  their  station  in  life  such  of  the  testator's 
children  as  being  sons  should  be  under  twenty-one 
years,  and  not  engaged  in  any  business  or  pro- 
fession yielding  them  an  income  sufficient  in  the 
estimation  of  the  trustees  for  their  maintenance, 
and  as  being  daughters,  should  not  be  or  have 
been  married.  And  in  the  event  of  his  wife 
manning  again,  the  testator  directed  his  trustees 
to  pay  to  her  during  the  residue  of  her  life  out  of 
the  income  of  his  residuary  estate  the  annual  sum 
of  4000i.  for  her  separate  use  without  power  of 
anticipation,  in  addition  to  any  benefits  she  might 
be  entitled  to  Tinder  the  settlement  executed  on  her 
marriage  with  the  testator,  and,  subject  as  afore- 
said, the  trustees  were  to  hold  his  residuary  estate 
both  capital  and  income  for  such  of  his  children 
living  at  the  time  of  his  death  as  being  sons, 
should  attain  twenty- five  years,  or  being  daughters, 
should  attain  that  age  or  marry,  as  tenants  in 
common,  the  shares  of  sons  to  be  double  those  of 
daughters,  and  the  shares  of  daughters  marrying 
under  twenty -one  to  be  settled  as  therein  men- 
tioned, and  in  the  event  of  no  child  living  to 
attain  a  vested  indefeasible  interest,  there  was  a 
gift  over.  The  will  contained  the  following  main- 
tenance clause : 

I  direct  that,  after  the  deoease  or  marriage  again  of 
my  Bald  wife,  my  traatees  shall  apply  the  whole  or  snch 
part  as  they  shall  think  fit  of  the  income  arising  from 
the  share  in  the  residuary  trust  fund  to  which  any  child 
or  other  issue  of  mine  shall  for  the  time  being  be 
entitled,  or  contingently  entitled,  for  or  towards  the 
maintenance  and  ednoation,  or  otherwise  for  the  benefit 
of  8Doh  child  or  other  issue,  and  whether  he  or  she  shall 
be  nnder  or  over  the  age  of  twenty-one  years. 

The  testator  died  in  Dec.  1888,  leaving  three 
children,  the  plaintiffs  in  the  action. 

In  Oct.  1891  the  testator's  widow  mai-ried  again, 
and  the  children  continued  to  live  with  theii' 
mother,  and  were  maintained  and  educated  by 
her.  In  addition  to  the  40002.  a  year  to  which  the 
mother  was  entitled  under  the  will,  she  received 
about  lOOOZ.  a  year  under  the  settlement  made  on 
her  marriage  with  the  testator. 

Shortly  after  her  marriage  the  mother  applied 
to  her  co-trustees  for  an  allowance  of  3002.  a  year 
towards  the  maintenance  and  education  of  the 
children  out  of  the  income  of  the  testator's 
reaiduarr  estate,  which,  after  paying  the  annuity 
of  40002.,  and  the  expense  of  keeping  up  the 
mansion-house,  which  was  unlet,  amounted  to 
between  6001.  and  7002.  a  year.  The  co-trustees 
in  the  exercise  of  their  discretion  declined  to 
make  any  allowance,  considering  that  it  would  not 
be  for  the  benefit  of  the  childi-en  to  do  so  under 
the  existing  circumstances.  Aiter  some  corres- 
pondence an  originating  summons  was  taken  out 
by  the  infants  by  their  next  friend,  asking  that 
the  defendants,  the  trustees,  might  be  ordered  to 
apply  a  proper  part  of  the  income  of  the  infants' 
respective  shares  in  the  testator's  residuary  estate 
for  or  towards  their  maintenance  and  education, 
and  in  or  towards  repayment  to  the  mother  of  the 
sums  expended  by  her  for  their  nu.intenance  and 
education  since  Oct.  1891. 

Farwell,  Q.C.  and  Charles  Broume  for  the  plain- 
tiffs.— The  ability  of  the  mother  to  support  her 


children  is  not  a  matter  into  which  the  court  wiD 
inquire : 

Lewin  on  Trusts,  9th  edit.,  p.  660 ; 

Doitglaa  T.  Andrews,  12  Beav.  310. 

There  is  an  imperative  trust  requiring  the  trustes 
to  apply  the  income,  or  part  thereof,  for  the  mwn- 
tenance  of  the  infants;  the  only  discretion  tlie 
trustees  have  is  as  to  the  amount.  Even  if  the 
trustees  have  a  discretion  as  to  whether  they  will 
make  any  allowance  or  not,  it  must  be  exercised 
unanimously,  and  where  they  do  not  agree  the 
court  will  exercise  it  in  their  place.  They  referred 
to 

Tempest  v.  Lord  Camoye,  21  Ch.  Div.  576,  n. ; 

JIalcomson  v.  ifalcomaon,  17  L.  Bep.  Ir.  69. 

C.  W.  Greenwood,  for  the  mother,  supported  the 
application. 

Levett,  Q.C.  and  W.  F.  Hamilion  for  the  fonr 
trustees. — The  correspondence  shows  that  the  re«l 
object  of  the  application  is  to  enable  the  mother 
to  put  by  money  for  the  benefit  of  her  husband. 
The  maintenance  clause  does  not  amount  to  an 
absolute  trust,  but  gives  the  trustees  a  dis- 
cretion : 

Wilson  v.  Turner,  48  L.  T.  Eop.  N.  S.  370 ;  22  CI. 
Div.  521. 

The  trustees  have  in  their  discretion,  honestly 
exercised,  refused  to  make  any  allowance  under 
the  present  circumstances,  and  the  court  will  not 
intei-fere  to  overrule  their  discretion  : 

Tempest  v.  Lord  Camoya,  48  L.  T.  Bep.  N.  S.  13; 
21  Ch.  Div.  571. 

They  also  cited 

Brophy  v.  fyUamy,  29  L.  T.  Bep.  N.  S.  380  :  L.  Bqi. 

8Ch.  App.  798: 
Re  Lofthoute,  53  L.  T.  Bep.  N.  S.  174 ;  29  Cli.  Dir. 

921. 

Farteell,  Q.C.  in  reply. 

Chittt,  J. — This  is  an  application  by  thp« 
infants  by  their  next  friend,  asking  that,  out  of 
the  income  of  their  father's  estate,  the  sum  of 
3002.  a  year  may  be  allowed  for  their  maintenanca 
The  father  is  dead,  their  mother  is  alive,  and  smce 
the  father's  death  she  has  married  again.  She  bj 
statute  is  now  the  guardian  of  the  children,  and 
also  by  statute,  having  sepan<.te  property,  she  is 
subject  to  all  such  liability  for  the  maintenance 
of  her  children  as  a  husband  is  by  law  subject  for 
the  maintenance  of  his  children.  The  question 
turns  upon  a  clause  in  the  will  which  I  will  read 
in  a  moment.  There  is  a  contest  raised  at  the 
bar  with  reference  to  the  nature  of  this  clause. 
and  it  is  urged  in  support  of  the  application  that 
when  the  will  is  properly  read  there  is  on  the  fece 
of  it  a  necessary  implication  that  the  trust  or 
power,  whichever  it  ought  to  be  called,  must  be 
exercised,  and  exercised,  if  the  argument  meant 
anything,  for  the  benefit  of  the  mother.  [His 
Loi-dship  then  stated  the  effect  of  the  will,  and 
read  the  maintenance  clause,  and  proceeded:]  I 
am  unable  to  find  in  that  will  any  such  necessaiy 
implication  as  is  contended  for.  The  lady  is  now, 
so  far  as  the  will  goes,  under  no  obligation  to 
maintain  the  children.  She  is  freed  from  that 
and  the  rest  is  left  to  the  law  which  I  stated  at 
the  commencement  of  this  judgment.  It  is  quite 
plain,  from  the  form  of  the  clause  which  I  have 
just  read,  that  the  testator  did  not  mean  to  create 
a  trust  for  the  benefit  of  his  widow.  I  think  it  is 
not  necessary  to  say  more  upon  that  part  of  the 
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case.  Jfow  the  mcome  of  tte  testator's  estate 
appears  to  have  been  less  than  that  which  it  was 
hoped  it  would  amotmt  to.  There  is  a  surplus 
income  of  600Z.  a  jear  or  thereabouts  applicable 
under  the  clause.  The  ti-ustees  are  five  in  number, 
the  widow  herself  beine  one.  She  supports  the 
application,  but  the  other  four  trustees,  against 
whiom  not  one  word  can  be  said,  oppose  it,  and 
Oiej  take  up  this  groumd :  they  say  that  they  have 
oonmdered  the  circumstances,  and  that  in  the 
exercise  of  an  honest  discretion  they  hare  come 
to  the  conclusion  that  it  is  not  fit  and  proper  that 
they  should  applv  the  income,  or  any  part  of  it,  at 
present,  and  in  tae  existing  circumstajices,  for  the 
maintenance  of  the  chilu%n.  As  against  this 
position  it  is  argued  in  support  of  the  application 
that  there  is  manifested  in  the  clause  a  trust 
which  must  be  executed,  and,  admitting  that 
there  is  some  discretion  vested  in  the  trustees,  it 
is  said  that  this  is  a  discretion  which  they  must 
all  exercise,  and  that  if  they  do  not  agree,  as  is 
the  case,  in  exercising  it,  the  court  must  exercise 
it  in  their  place.  Now  a  similar  clause  came 
before  the  Court  of  Appeal  in  Wihon  v.  Turner 
{M  sup.).  No  substajitial  difference  is  to  be 
found  in  the  language  of  the  clause  in  Wilson  v. 
Turner  and  that  which  I  have  just  read.  The 
point  in  that  case  was  with  reference  to  the  lia- 
bitity  of  a  father  to  account  for  income  which  he 
had  received  from  ti-ustees,  the  father  having 
unduly  obtained  from  the  son  a  gift  of  the  corpus 
of  the  property  which  was  set  aside,  and  the 
father  had  to  account  for  what  had  been  thus 
received,  and  the  question  was  whether  he  was 
to  account  also  for  the  income.  The  trustees 
without  exercising  any  discretion  in  the  matter 
whatever  had  paid  over  the  whole  of  the  income 
to  the  father,  and  the  Court  of  Appeal,  afiirming 
theTice-Chancellor's  decision,  held  Urnt  the  &,ther 
must  account  for  the  income.  The  exact  point  of 
the  case  was,  that  the  trustees  had  not  exercised 
their  discretion,  and  consequently  that  it  was  a 
wrongful  payment  on  their  part,  and  that  the 
father  being  privy  to  it,  and  having  received  the 
money,  waa  Sound  to  account.  But  the  Master 
of  the  Bolls  dealt  with  the  clause  critically,  and 
expressed  his  opinion  that  the  trustees  were  not 
bound  to  apply  any  part  of  the  income  for  the 
maintenance  of  the  son.  Lindley,  L.J.  examined 
the  clause  also  with  care,  and  said :  "  It  runs  in 
this  way ;  reading  it  shortly,  it  declared  that  the 
trastees  should  (so  far  it  looks  like  a  trust) 
after  the  decease  of  the  wife,  apply  the  whole  or 
such  part  as  they  should  think  tit  of  the  annual 
income,  for  or  towards  the  maintenance  of  the 
children.  Let  us  see  how  under  those  words  apart 
from  authority  it  could  be  said  consistently  with 
the  language  that  it  was  the  duty  of  the  trustees 
to  apply  any  part  of  this  fund  to  maintain  the 
children.  I  think  it  would  be  doing  violence  to 
the  language  to  say  that  this  was  a  trust  obliging 
the  trustees  so  to  apply  the  fund,  and  if  it  were 
not  for  authority  I  should  be  content  to  stop 
there  and  say  I  cannot  so  read  this  clause."  Then 
he  examined  the  authorities  and  came  to  the  con- 
elusion  that  I  have  already  stated.  Now  I  do  not 
understand  that  the  Court  of  Appeal  in  Wilson  v. 
Turner  intended  to  overrule  the  decision  of  the 
Court  of  Appeal  to  which  the  same  Master  of  the 
Bolls  was  a  party,  in  the  case  of  Tempest  v.  Lord 
Cemoys  {ubi  sup.),  which  was  decided  a  few 
months  before.    That  decision  has  a  bearing  upon 


the  case  which  I  have  now  to  decide.  There  the 
court  held  that  the  case  was  one  of  mixed  trnat 
and  power,  and  that  there  was  no  obligation  on 
the  part  of  the  trustees  to  lay  out  the  funds  in 
their  hands  in  the  purchase  of  real  estate,  but 
that  the  trustees  had  a  discretion  m  regard  to  the 
time,  the  manner,  and  the  circumstances  in  which 
they  would  execute  this  trust.  The  short  facts 
were,  that  one  of  the  trustees  proposed  to  bur  a 
pai-ticular  estate,  and  insisted  upon  it ;  the  other 
trustee,  as  I  held,  in  the  exercise  of  an  honest 
opinion,  said  that  he  did  not  think  it  was  proper 
to  buy  that  particular  land.  Here  the  trustees 
were  differing  in  opinion  as  to  the  exercise  of 
their  discretion.  I  held,  and  the  Court  of  Appeal 
affirmed  what  I  did,  that  the  court  would  not  con- 
trol the  exercise  of  the  discretion  by  the  trustee 
who  refused  to  buy  the  land,  and  consequently 
that  the  order  that  was  asked  for  could  not  be 
made.  The  trustee  thei-e  who  dissented  did  not 
take  up  the  position,  "  I  will  not  look  into  this 
matter  at  all ;  I  will  not  lay  out  the  money  in  the 
purchase  of  land,"  but  he  said,  "  Willing  as  I  am 
to  execute  the  trust,  I  say  that  this  particular 
purchase  is  not  a  fit  and  proper  one."  That  being 
honestly  done,  the  court  declined  to  interfere  with 
his  discretion.  The  other  case  of  Tempest  v.  Lord 
Camoys  was  an  early  one,  before  Lord  Calms, 
where  there  was  a  power  gfiven  to  the  trustees  in 
their  absolute  discretion  to  execute  a  lease.  It 
was  a  power  in  terms ;  but  Lord  Caims,  on  reading 
the  whole  will,  came  to  the  conclusion  that  it  was 
a  power  vested  in  them  for  the  purpose  of  giving 
effect  to  the  general  scheme  that  was  found  in  the 
will,  and  consequently  it  was  obligatory  on  them 
to  execute  the  lease.  That  would  seem  merely  in 
point  of  language  to  be  a  pure  power  and  dis- 
cretion. Now  I  think  that  in  Wilson  v.  Turner 
the  Court  of  Appeal  did  not  mean  to  lay  down 
the  proposition  that,  in  regard  to  such  a  chiase  as 
I  have  before  me,  there  was  not  a  duty  to  be  per- 
formed by  the  trustees ;  they  had  not  to  consider 
the  case  of  the  trustees  saying,  "  We  will  have 
nothing  to  do  with  the  maintenance  of  the  children, 
and  we  will  not  take  into  consideration  the  cir- 
cumstances of  the  case."  Therefore  the  observa- 
tions that  fell  from  the  judges  of  appeal  must  be 
taken  to  be  addressed  to  the  particular  point  that 
they  had  before  them,  and,  as  I  have  said,  it  was 
a  case  in  which  the  trustees  had  exercised  no  dis- 
cretion whatever.  If,  however,  I  were  to  take  the 
language  literally,  the  result  would  be  that  I  must 
decide  this  case  in  favour  of  the  four  trustees. 
If,  however,  on  the  other  hand,  the  coiTCct  view 
is  that  there  is  an  obligation  to  entertain  the 
question  of  duty  to  consider  the  matter,  and  then 
a  discretion  arising  in  the  execution  of  the  duty, 
then  I  may  inquire  whether  the  four  trustees  are 
acting  honestly  or  not  in  the  discharge  of  their 
duty,  and  I  may  say  here  at  once  that  I  do  not 
see  the  slightest  ground  for  imputing  anything 
like  a  breach  of  duty  to  the  four  trustees.  The 
four  trustees  take  up  this  position .-  "  We  have 
looked  into  this  matter ;  we  find  that  the  surplus 
income  is  600Z.  a  year  only;  we  see  that  the 
childi-en  are  being  well  educated  and  maintained 
by  their  mother,  who  has  not  only  the  4000Z.  a  year 
from  the  father's  estate  under  his  will,  but  has  an 
additional  income  of  nearly  lOOOZ.  a  year  derived 
from  the  settlement  that  he  made  on  her  on  his 
marriage;  we  find  that  the  mother  is  not  only 
able,  but  that  she  is  willing  to  maintain,  and  is 
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maintaining,  these  children  and  educating  them 
according  to  their  station  and  rank  in  life ;  we  see 
that  hereafter  when  the  children  grow  older,  and 
the  boy  has  to  go  possibly  to  a  puUic  school  or  to 
a  university,  that  the  money  will  be  required  to 
assist  him  in  his  career ;  we  see  that  the  children 
also  take  no  vested  interest,  and  take  nothing 
under  the  will  except  through  the  medium  of  this 
power  until,  as  to  the  boy,  he  attains  twenty -five, 
and,  as  to  the  girls,  until  they  attain  that  age  or 
mairy,  and  it  may  be  in  the  course  of  events  when 
they  attain  the  age  of  twenty-one,  they  may  want 
money  for  purposes  for  which  it  is  not  wanted  as 
they  now  are,  and  we  think  it  is  for  the  benefit  of 
these  young  persons  that  we  should  have  in  hand 
the  fund  available  for  their  maintenance  and 
education  as  they  grow  older,  and  available  also 
for  their  maintenance  if  not  for  their  education 
when  they  have  passed  their  infancy — when  they 
have  arrived  at  the  age  of  twenty-one  years. 
The  trustees  have  no  ill-feeling  towards  the  lady, 
nor  towards  her  husband,  as  far  as  anything  is 
disclosed  on  the  evidence ;  they  have  taken  all  the 
circumstances  into  consideration,  and  they  say 
further,  "  It  is  our  duty  in  executing  this  trust  or 
power,  whatever  the  court  chooses  to  call  it,  to 
nave  regard  to  the  interests  of  the  children,  and 
we  think  this  application  is  not  made  in  their 
interests,  but  in  the  interests  of  another,  and  to 

Eiut  it  plainly,  in  the  interests  of  the  stepfather." 
His  Lordship  then  read  a  letter  written  by  the 
stepfather,  and  proceeded :]  This  letter  does 
justify  the  trustees  in  saying  that  the  object  of 
the  application  is  to  put  by  money — that,  in  other 
words,  the  wife  might  be  enabled  to  save  for  the 
benefit  of  the  husband.  It  is  not  of  coni'se  im- 
proper that  she  should  save  it,  if  she  thinks  fit,  for 
her  husband,  but  this  shows  that  the  money  is 
not  really  wanted  for  the  maintenance  and  the 
education  of  the  children.  I  come  to  the  con- 
clusion that  the  four  trustees  have  acted  honestly 
and  prudently  in  the  exerci  se  of  their  discretion,  and 
I  thmk  I  am  not  in  a  position,  as  a  matter  of  law, 
to  overrule  their  discretion.  Mr.  Farwell  in  his 
ingenious  reply  tried  to  sever  the  different  points, 
and  to  make  out  that  somehow  or  other  there 
being  a  discretionary  power  which  had  not  been 
exercised  (it  is  a  curious  argument),  the  court 
would  exercise  it  in  the  place  of  the  trustees. 
Mr.  Farwell  may  like  a  further  opinion  on  this  or 
may  not — I  cannot  say ;  but  I  think  it  is  at  least 
right  that  I  should  express  my  opinion  that, 
supposing  that  argument  to  be  well  lounded,  and 
that  the  discretion  has  now  passed  to  the  court, 
and  that  it  is  exercisable  by  the  judge  sitting 
here,  I  do  exercise  the  discretion,  but  adversely 
to  the  application.  I  think  I  need  say  no  more 
about  the  case,  except  that  the  application  fails. 

Solicitors :     Clowes,    Hickley,    and    Steward; 
Wilson,  Bristows,  and  Carpmael. 


Dee.  21, 1893,  and  Jan.  19, 1894 

(Before  Chittt,  J.) 

Pethick  v.  Matoe,  Ac,  oi-  Plymouth,  (a) 

Urban  authority — Urinal — Proper  and  convenient 
situation — Nuisance — Piiblic  Health  Act  1875 
(38  *  39  Viet.  e.  55),  ».  89. 

Where  a  site  has  been  selected  by  an  wrban  autho- 
rity acting  under  sect.  39  of  the  Public  Healik 
Act  1875,  as  proper  and  convenient  for  a  public 
urinal,  the  burden  of  showing  thai  the  site  seleeltd 
is  not  a  proper  and  convenient  site  within  the 
meaning  of  the  section  lies  on  the  person  com- 
plaining of  the  particular  site,  and  it  is  not 
sufficient  fir  him  to  suggest  other  iites  as  being 
more  proper  and  more  convenient. 

This  was  a  motion  by  the  plaintiff  to  rertrain  the 
corporation  of  Plymouth  until  the  trial  of  ih« 
action  from  erecting  a  public  urinal,  lavatoiy, 
and  offices,  in  Freedom  Park,  Plymouth,  oppoute 
and  adjacent  to  certain  houses  of  the  plaintiff,  so 
as  to  cause  a  nuisance  to  the  plaintiff  or  his 
tenants. 

The  defendants  as  the  urban  authority  were 
erecting  a  public  urinal,  Sus.,  in  Freedom  Park, 
Plymouth,  of  which  they  were  the  owners.  Sect.  39 
of  the  Public  Health  Act  1875  provides  that, 
"any  urban  authority  may,  if  they  think  fit, 
provide  and  maintain  in  proper  and  convenient 
situations  urinals,  &c.,  for  public  accommodation. 

The  plaintiff  was  the  owner  of  a  number  of 
houses  abutting  on  the  road  overlooking  the  park, 
and  the  building  complained  of  was  being  erected 
about  230  feet  from  the  neai-est  of  his  houses,  and 
in  full  view  of  all  of  them,  and  evidence  was  given 
on  the  plaintiff's  behalf  to  show  that  the  erection 
of  the  urinal  on  the  site  selected  would  seriously 
damage  his  property,  and  wonld  be  a  nuisance, 
and  that  there  were  other  sites  which  would  be 
more  convenient  and  more  proper. 

Byrne,  Q.G.  and  Xanby,  for  the  plaintiff,  re- 
ferred to 

Biddvlph  V.  St.  George's  Vestry,  8  L.  T.  Bep.  N.  S. 

.■>58 ;  3  De  6.  J.  &  Sm.  498  ; 
Vernon  v.  Vestry  of  St.  James,  Westminster,  Uh.T. 
Bep.  N.  S.  229 ;  16  Ch.  Div.  449. 

Farwell,  Q.C.  and  Methold  for  the  defendants. 

Chitty,  J. — On  this  motion  the  plaintiff  com- 
plains of  the  wrong  alleged  to  have  been  committed 
on  him  by  the  defendants,  acting  as  the  urban 
authority.  Sect.  39  of  the  Public  Health  Act  1875 
empowers  the  urban  authority  to  provide  urinals, 
&c.,  for  public  accommodation.  The  plaintiff's 
case  is,  that  what  the  defendants  propose  to  do 
will  result  in  a  nuisance  to  him,  and  there  ia  a 
second  point  with  reference  to  the  site.  The 
defendants,  the  corporation  of  Plymouth,  as  the 
urban  authority,  are  the  owners  of  Freedom  Park, 
which  contains  about  nine  aci-es  of  ground.  It  is 
not  contested  that  the  public  authority  i-easonably 
consider  that  the  public  require  the  urinal  and 
other  accommodation,  and  that  its  erection  » 
justified  as  far  as  the  public  accommodation  is 
concerned.  The  plaintiff  is  the  owner  of  a  number 
of  houses  which  abut  on  the  road  overlooking  the 
park.  He  is  building  other  houses  in  continuation 
of  this  row  of  houses,  which  is  known  as  Qneen's- 
gate  and  Queen's-gate  Yillas.  I  have  before  me  . 
plans  of  the  buildings,  the  erection  of  which  has 

(a)  Beporwd  by  Ci.  Wklby  Kino,  Eaq.,  Barrt«ter-«t-La«. 
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been  jnst  commenced,  ajid  also  an  affidavit  of 
Mr.  Bellamy,  the  consulting  engineer  and  surveyor 
to  the  board,  showing  in  detail  what  the  building 
will  be  when  completed.    It  stands  about  230  feet 
from  the  nearest  of  the  plaintiff's  houses.     The 
part  nearest  the  houses  is  the  ladies'  entrance, 
bpeaking  generally,  I  have  come  to  the  conclusion 
that  the  defendants  intend  to  act  reasonably  in 
all  respects,  and   intend  to  conduct  the  place 
according  to  the  best  methods  known  at  the  present 
day.  There  are  two  questions  on  sect.  39.  Though 
it  is  necessary  to  consider  the  section  as  a  whole, 
it  is  convenient  to  point  out  that  there  are  two 
matters  in  dispnte  which  are  to  a  certain  extent 
distinct — viz.,  first,  the  nuisance;  secondly,  the 
proposed  situation.    As  regards  the  apprehended 
noiaance,  the  motion  is  one  quia  timet.     I  have 
recently  endeavoured  to  explain  the  principles  on 
which  the  court  acts  in  cases  of  private  nuisance 
in  The  Attorney-General  v.  Corporation  of  Man- 
thetter  (68  L.  T.  Rep.  N.  S.  608 ;  (1893)  2  Ch.  87) ; 
and  the  general  conclusion  there  stated  is,  that 
the  plaintiff  seeking  an  injunction  to  restrain  an 
alleged  future  nuisance  must  show  a  strong  case  of 
probability  that  the  apprehended  nuisance  will  in 
lact  arise.    Mr.  Manby  has  argued  the  case  with 
skill,  but  I  have  come  to  the  conclusion  that  the 
pkintiS  has  not  made  out  a  case  for  an  injunction 
on  the  ground  of  nuisance,  and  I  am  of  opinion 
that  he  has  not  established  that  any  nuisance  is 
likely  to  arise.    It  is  of  course  p?ain  that  sect.  39 
does  not  empower  the  urban  authority  to  do  any  act 
amounting  to  anoisance,  whetherpublic  or  private. 
In  this  respect,  as  regards  persons  in  the  position 
of  the  plaintiff,  I  most  treat  the  defendants  as 
James,  L.J.  treated  the  defendants  in   Vernon  v. 
Vesiry  of  St.  James,  Westminster  [ubi  sitp.),  viz., 
»s  trustees  of  a  neighbouring  estate,  with  similar 
powers  of  erecting  similar  conveniences.     Much 
of  the  argument   addressed  to   me  would  have 
formed  excellent  material  to  be  laid  before  the 
meeting  of  the  council,  but  it  is  irrelevant  in  a 
court  of  justice.     I  am  unable  to  extract  the  real 
groimd  on  which  the  plaintiff  bases  his  case  of 
apprehended  nuisance.     Intemu>tion  of  the  view 
or  depi-eciation  of  the  value  of   the  building  is 
(lamnuro  absque  injuria,  and  not  a  private  nuisance. 
Take   an    illustration :     Suppose   a  man    erects 
houses  of  a  high-class  character,  he  cannot  com- 
plain if  an  adjoining  owner  erects  mean  and  low 
tenements  on  his  own  land.    Although  the  value 
of  the  better  class  of  houses  is  thereby  very  con- 
siderably diminished,  there  is  no  actionable  wrong. 
Kow  I  have  been  dealing  with   the  question  of 
nnisance  as  if  it  were  a  separate  point,  but  I  agree, 
^ough  it  is  the  chief  term  used  in  the  affidavits 
and  notice  of  motion,  it  is  not  the  onlv  question 
u  the  case.    The  defendants  say,  if  thei'e  is  no 
nuisance  made  out,  there  is  an  end  of  the  case ; 
but  the  plaintiff  contends  that  sect.  39  provides 
in  express  terms  that  the  convenience  must  be  set 
op  in  "a  proper  and  convenient"  situation.     I 
think  he  is  right,  and  that  I  am  bound  to  consider 
that  question.      On   this   point   there   are    two 
sspiments.    First,  the  defendants  say  the  urban 
anthority  are  the  sole  judges  of  what  situation  is 
proper  and  convenient,  and  that,  in  the  absence  of 
''ad  faith,  or  arbitrary,  pervei'se,  or  vexatious  con- 
duct, the  court  cannot  overrule  them.    I  think, 
wing  regard  to  former  legislation,  fliere  is  a 
liiiutation  placed  on  the  discretion  of  the  urban 
Mthority — viz.,  that  they  are  bound  to  select  a 


proper  and  convenient  situation.    The  evidence  of 
the  plaintiff  consists  in  pointing  out  other  situa- 
tions, especially  the  point  H  on  the  plan,  near 
Captain  Julian's  house,  as  more  proper  and  con- 
venient.  I  decline  to  consider  that  question  at  all; 
i.e.,  I  decline  to  decide  that  there  is  some  other 
proper  and  convenient  situation  which  is  more 
proper  and  more  convenient  than  the  one  chosen. 
I  should  be  attempting  to  decide  a  question  in 
which  other   persons — e.g..  Captain  Julian — are 
interested  without  hearing  tliem.    The  plaintiff 
points  out  the  lie  of  the  land,  the  proximity  to  his 
houses,  and   other   matters.     Unquestionably  a 
public  conveftience  such  as  this,  near  a  dwelling- 
house,  is  something  to  be  disliked.     It  is  con- 
tended that  each  man  says,  "  Put  it  near  my 
neighbour.''    I  do  not  adopt  that  cynical  view  in 
its  entirety,  as  there  is  still  a  certain  amount  of 
public  spirit  to  be  found-     Objections  were  raised 
to  the  site  H.     They  were  considered  by  the 
council,  and  thought  sufficient.    I  cannot  foUow 
the  affidavits  into  that.     It  is  said  the  council 
ought  to  select  a  site  which  would  offend  nobody, 
but  I  doubt  whether  any  urban  authority  could 
achieve  such  a  mai-vellous  result.    It  is  the  duty 
of  the  urban  authority  to  take  into  consideration 
the  propriety  and  convenience  of  the  spot  selected 
in  this  sense — viz.,  they  must  see  that  the  place  is 
one  which  requires    the  convenience,  and  then 
choose  a  site  which  is  proper  and  convenient  both 
with  i-eference  to  the  public,  and  with  reference 
to  the   surrounding  land,  and  the  owners  and 
occupiers  of  houses  in  the  neighbourhood.    The 
question  was  befoi-e  the  council  some  considerable 
time.     They  gave  it  their  due    attention,  and 
appointed  a  special    committee  to  consider    it. 
There  was  no  undue  haste.    The  council  found  it 
a  difficult  question,  and  their  resolution  in  favour 
of  the  present  spot  was  only  carried  by  a  small 
majority.   Nothing  of  course  turns  on  the  narrow, 
ness  of  this  majority,  but  I  mention  the  fact  to 
show  that  there  was  due  consideration  as  to  the 
site.    It  must  be  borne  in  mind  that  the  council 
are  on  the  spot,  and  amenable  to  the  opinion  of 
their   fellow    townsmen    and    constituents.     It 
appears  to  me  that  their  judgment  was  honestly 
arrived  at  after  due  consideration.    Now  there 
arises    a   subordinate   question    on    the    words 
"  proper  and  convenient  situation  " — viz.,  what  is 
the  exact  weight  and  effect  of  the  decision  of  the 
urban  authority  P    Have  they,  as  in  Biddulph'a 
and  Vernon's  cases  an  absolute  discretion  as  to 
the  selection  of  a  site  with  which  in  the  absence 
of  bad  faith  the  court  cannot  interfere?    I  am 
not  prepared  to  say  that  there  is  any  difference 
in  construction  between  sect.  39  of  the  Public 
Health  Act  1875  and  sect.  88  of  the  Metropolis 
Management  Act  1865,   under  which  Biddulph's 
and  Vernon's  cases  were  decided  ;  but,  if  the  ]ust 
view  be  that  the  urban  authority  has  a  discretion, 
then  I  am  clearly  of  opinion  that  it  has  exereised 
that  discretion  in  such  a  manner  that  the  court 
cannot  interfere.    Assuming  on  the  other  hand 
that  it  is  a  bare  question  of  fact  in  which  the 
voice  of  the  turban  authority  is  not  conclusive, 
still  I  am  of  opinion  that,  when  the  court  considers 
the  question,  it  must  attribute  considerable  weight 
to  the  honest  view  of  those  on  the  spot — ^viz.,  the 
urban  authority,  on  whom  Parliament  has  thrown 
in  the  first  instance  the  duty  of  selecting  a  proper 
and  convenient  site.     Though  some    degree  of 
inconvenience  or  apprehended  inconvenience  has 
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lieen  shown,  at  least  the  plaintiff  has  not  dis- 
charged the  biirden  which  fies  on  him  of  showing 
that  the  site  selected  by  the  urban  authority  is 
not  a  pi-oper  and  convenient  site  within  the 
meaning  of  the  section.  Having  arrived  at  this 
conclusion,  I  decline  to  grant  the  injunction.  The 
-costs  of  the  motion  will  be  costs  in  the  action. 

Solicitors :  Wedlake,  Letts,  and  Wedlake,  agents 
for  Baichelor  and  Oedke,  Plymouth ;  Sharpe, 
Parker,  and  Co.,  agents  for/.  H.  EUit,  Town  Clerk, 
Plymouth. 


Thursday,  Bee.  14, 1893. 
(Before  North,  J.) 

BA.BI7ABD  V.  TOHSON.  (a) 
Building  society  —  Contract  between  society  and 
members — Rules  for  time  being  in  force — With- 
drawals— Dissolution — Priorities. 
By  the  rules  of  a  building  society  registered  under 
the  Building  Societies  Act  1874,  the  am-ount  of 
each  share  was  122.,  and  any  unadvanced 
m^mher  desiring  to  withdraw  from,  the  society 
became  entitled,  after  giving  one  month's  urritten 
notice  to  the  directors  at  any  one  m,onthly 
^meeting,  to  have  the  amount  of  his  m^Hthly  pay- 
-ments  returned  to  him,  provided  that  in  tlie  case 
of  notices  of  withdrawal  by  more  than  one  such 
member,  they  were  to  be  paid  in  rotation  accord- 
ing to  priority  of  their  notices,  and  the  directors 
were  not  compelled  to  pay  more  than  one  with- 
drawing member  at  any  one  monthly  m,eeting. 
At  the  beginning  of  18^  it  was  discovered  that 
tlie  society  had  suffered  a  serious  loss  through  the 
dishonesty  of  the  secretary.  This  was  made 
hnown  at  the  annual  meeting  in  April  of  that 
year ;  and  in  July  an  accountant  '  issued  a 
balance-sheet  sho%eing  a  deficiency  of  70001.  on 
the  28th  Feb.  1889,  and  a  report  advising  a  reduc- 
tion of  the  shares  from  121.  to  101.,  which  balance- 
sheet  and  report  were  adopted  by  the  members  on 
the  30th  July  1S8S.  In  Feb.  1890  the  reduction 
of  the  shares  to  101.  was  confirmed,  and  new  rules 
were  adopted  under  which  any  unadvanced  mem- 
ber became  entitled,  on  giving  one  nwnth's  written 
notice,  to  withdraw  the  amount  standing  to  his 
credit  in  the  books  of  the  society,  but  the  amount 
due  from  the  society  to  any  member  in  respect  of 
any  share  or  shares  held  by  him  on  the  28th  Feb. 
18b'9  was  to  be  five-sixths  of  the  net  amount  of 
his  payments  in  respect  of  such  share  or  shares, 
and  no  more.  In  Nov.  1892  a  deed  of  dissolution 
of  tlie  society  was  executed  and  registered.  SoTne 
members  of  the  society  had  given  notices  of  with- 
drawal before  the  loss  was  known ;  others  had 
given  such  notices  after  the  loss  was  known,  but 
before  the  reduction  in  the  amounts  of  the  shares. 
An  action  was  brought  for  tlie  purpose  (inter  alia) 
of  ascertaining  the  rights  of  the  different  classes 
of  members. 
Held,  that  all  the  mem,bers  were  bound  by  the  rules 
for  tlie  time  being  in  force,  including  those  regu- 
lating the  am.ount  of  each  share,  and  that  those 
meinbers  whose  notices  of  withdrawal  had  matured 
before  t}ie  date  of  the  deed  of  dissolution  were 
entitled  to  priority  of  payment  under  the  rules 
for  the  time  being  in  force. 
The  action  was  brought  by  G.  H.  Barnard,  an  un- 
advanced member  of  the    Tabernacle    Building 

(a)  Beported  by  J.  Tbi'STKam,  Esq. ,  BaiTi«ter-at-L»w. 


Society,  against  the  trustees  of  an  instrument  of 
dissolution  of  the  society,  and  Thcftnas  Sochon, 
Elizabeth  Sheppard,  William  Thomas  Yates,  sad 
John  Enight,  members  of  the  society,  for  the  pur- 
pose of  ascertaining  the  respective  rights  ssj 
triorities  inter  se  of  the  several  classes  of  niem- 


The  society  was  established  in  1847,  and  in  1876 

was  registered  under  the  Building  Societies  Act 
1874.  The  amount  of  each  share  in  the  society 
was  122. 

On  the  5th  April  1889  the  auditors  of  the  society 
reported  to  the  directors  that  the  secretary  had 
been  guilty  of  irregularities,  and  hsul  thereby 
caused  the  society  considerable  loss.  Notice  was 
then  given  of  the  annual  meeting^  of  the  society, 
to  be  neld  on  the  16th  April,  at  which  the  mem- 
bers were  informed  that  the  auditors  had  not 
finished  the  examination  of  the  books,  but  sns- 
pected  the  secretary  of  irregularities,  which  wonld 
result  in  loss  to  the  society ;  and  a  resolution  wao 
passed  authorising  the  engagement  of  a  public 
accountant  to  go  through  the  books  and  report 
thereon,  and  the  meeting  was  adjourned  to  the 
18th  June. 

On  the  18th  June  the  accountant  attended  at 
the  meeting,  and  stated  that  the  society  had 
suffered  considerable  loss  from  the  irregularities 
of  the  secretary ;  and  the  meeting  was  adjourned 
until  the  30th  July  1889. 

On  the  26th  July  the  accountant  issued  his 
report,  which,  so  far  as  is  material  for  the  purpose 
of  this  report,  was  as  follows  : 

Annexed  yon  will  find  profit  and  loss  account  for  the 
year  ending  28th  Feb.  1889  and  balanoe-sheet  at  tisti 
date.  My  mregtigatdon  extended  over  a  period  of  eight 
years,  defalcations  having  been  discovered  so  far  back  a> 
the  early  port  of  1881.  I  have  already  explained  to  joa 
verbally  at  the  meeting  held  on  the  18tb  June  ]&st,  the 
methods  adopted  by  the  late  secretary  in  the  perpetratioi 
of  the  frauds  a^fainst  the  society.  Apart  from  the 
questions  of  fraud,  the  books  have  been  kept  in  a  can- 
less  and  unbnsineaslike  manner.  The  item  "Beserre 
Fimd"  which  has  been  appearing  in  yonr  printed 
aoconnts  is.  misleading.  It  represents  a  fund  formerly 
invested  part  in  consols  and  part  in  another  building 
society  but  withdrawn  in  September  1887,  the  society 
lending  the  amount  to  itself  at  4  per  cent,  and  aanf 
it  for  ordinary  business  purposes.  The  gross  dafideiicj, 
as  far  aa  can  be  ascertained  inclusive  of  loss  on  property 
or  hind  is  over  70001.  The  amount  the  society  hais  no* 
to  make  provision  for,  is  that  shown  in  the  balance-sheet 
viz.  52391  Is.  Id.  Under  the  circumstances  probably  the 
best  coiirso  for  the  society  to  take  wonld  be  to  take  the 
noeesaary  steps  to  reduce  the  capital,  otherwise  the 
payment  of  dividends  until  the  capital  is  again  intact 
might  probably  give  rise  to  difficulty.  There  is  no 
reason  why  the  society  should  not  with  careful  jadiciaa< 
and  economical  management  have  a  good  future  before  it, 
and  if  the  shareholders  approve  a  giwlHTig  fund  conlii 
be  created  for  the  purpose  of  m«.1riTig  good  the  loai  no* 
suffered  to  those  of  the  present  shareholders  who  maio- 
tain  their  connection  with  the  society.  .  .  .  Tlie  taki 
of  the  society  might  with  advantage  be  revised. 

At  the  adjourned  meeting  on  the  30th  July  1889,     I 
the  accountant's  report  and  balance-sheet  were      [ 
adopted,  and  it  was  I'esolved, "  That  it  is  desiiable     ^ 
that  the  nominal  share  of  122.  be  reduced  to  102. 
per  share."    The  object  of  this  reduction  was  to 
meet  the  losses  aforesaid,  and  the  affairs  of  the 
society  were  from  that  date  conducted  on  the 
footing  of  such  reduction.     On  the  12th  Feb. 
1890  accordingly,  at  a  special  general  meeting,  the 
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roles  were  doly  altered  and  such  reduction  was 
dalj  sanctioned.  The  plaintiif  alleged  that  all  the 
members  of  the  societj,  except  the  defendant 
Knight,  assented  to  such  alteration  either  bj 
voting  therefor  or  by  accepting  dividends  on  the 
redaoed  amounts  of  their  shares ;  but  the  defen- 
dant, Thomas  Sochon,  in  his  statement  of  defence, 
denied  that  he  had  assented  to  the  alteration 
of  the  mles. 

The  rules  as  thev  existed  from  the  20th  Jan. 
1876  to  the  12th  Feb.  1890  provided  ajs  foUows : 

Bole  18.  That  any  member  not  having  received 
CD  adrance  who  may  be  desiroTU  of  withdrawing  from 
the  aociety  shall,  by  giving  one  month's  written  notice  to 
the  directors  at  one  of  the  monthly  meetings  be  entitled 
to  receive  back  the  net  amount  of  monthly  subscriptions 
paid  in.  That  if  more  than  one  member  shall  give 
notioe  to  withdraw  at  one  time,  they  shall  be  paid 
in  rotation,  according  to  priority  of  notice,  provided 
always  that  the  widows  and  children  of  deceased 
members  shall  have  the  precedence,  hut  the  directors 
shall  not  be  compelled  to  pay  more  than  one  applicant 
for  withdrawal  at  any  one  monthly  meeting,  and  in  all 
cases  of  the  withdrawal  of  shares,  subscriptions  in 
ariear  and  all  fines  incnrred  previous  to  any  such 
appHeation  shall  be  deducted  from  the  amount  which  the 
member  shall  be  entitled  to  receive. 

The  rules  as  altered  on  the  12th  Feb.  1890  were 
as  follows : 

.Bole  21.  Any  member  not  having  received  on  advance 
who  may  be  desirous  of  withdrawing  from  the  society 
•hall,  by  giving  one  month,'*  written  notice  to  the  directors 
it  one  of  the  monthly  meetings  and  leaving  his  pass-book 
at  the  chief  office,  be  entitled  to  withdraw  the  amount 
standing  to  his  credit  in  the  books  of  the  society.  If 
more  than  one  member  shall  give  notioe  to  withdraw  at 
one  time  they  shall  be  paid  in  rotation  aocording  to  the 
priority  of  notice  ;  provided  always,  that  the  widows  and 
children  of  deceased  members  when  entitled  shall  have 
the  precedenoe.  The  directors,  however,  shall  not  be  re- 
quired to  pay  more  than  one  applicant  for  withdrawal  of 
ahsres ;  subscriptions  in  anear  and  all  fines  incurred 
pieTioas  to  any  such  application  shall  be  deducted  from 
the  amonnt  which  the  member  shall  be  entitled  to  receive. 
Any  share  withdrawn  before  it  has  been  twelve  months  in 
existence  shall  forfeit  any  interest  or  bonus  which  may 
here  been  credited  or  paid  upon  it,  and  the  board  may 
from  time  to  time  fix  and  charge  a  withdrawal  fee  on  the 
■hare  of  such  amonnt  as  may  be  necessary  to  provide  for 
■ny  losses  which  may  have  arisen  or  may  be  expected  to 
arise  in  connection  with  the  carrying  on  of  the  business 
or  wiUi  property  on  the  hands  of  the  society. 

Bole  21a.  The  amonnt  due  from  the  society  to  each 
member  in  respect  of  any  share  or  shares  held  by  him 
on  the  28tii  Feb.  18S9  shall  be  deemed  to  be  and  be 
tsken  u  five-sixths  of  the  net  amonnt  paid  on  sach  share 
ot  shaies,  and  notwithstanding  anything  herein  oontained 
to  the  contrary  no  member  shall  be  entitled  to  receive 
back  from  the  society,  should  he  withdraw  his  share  or 
•bues  so  held  on  the  28th  Feb.  1889  as  aforesaid  before 
the  happening  of  the  event  mentioned  in  rule  7,  more 
than  the  amonnt  so  deemed  to  be  due  to  him. 

On  or  about  the  26th  Feb.  1890  the  defendant 
Knight  dulj  gave  notice  in  writing  of  withdrawal, 
and  demanded  the  return  to  him  at  the  expiration 
of  one  month  of  the  sum  of  12362.,  being  the  net 
amonnt  of  the  subscriptions  paid  in  by  him.  A 
dispute  then  arose  between  the  defendalat  Knight 
and  the  society  as  to  whether  the  notice  of  with- 
drawal was  snoject  to  the  rules  as  amended  or  to 
the^  rules  in  existence  at  the  time  the  defendant 
Kught  became  a  member  of  the  society,  and  the 
dispute  was  referred  to  arbitration  under  the  pi-o- 
TisKrna  of  the  Building  Societies    Act  1874  and 


the  rules  of  the  society.  Ultimately  on  the  13th 
Oct.  1892  the  arbitrators  made  their  award,  where- 
by they  awarded  and  determined  that  the  sum  of 
12362.  was  to  be  paid  by  the  society  to  the  defen- 
dant Knight  in  respect  of  his  shares  in  the  society, 
and  that  that  sum  was  to  be  paid  pursuant  to  the 
notice  of  withdrawal  of  the  2t>th  Feb.  IStiO,  and  in 
accordance  with  rule  18  of  the  rulea  of  the  society  ; 
and  also  ordered  the  society  to  pay  to  the  defen- 
dant Knight  his  costs. 

In  accordance  with  the  provisions  of  rule  18, 
the  defendant  Knight  submitted  in  his  statement 
of  defence  that  he  was  entitled  to  be  paid  the  sum 
of  12362.  in  priority  to  all  members  of  the  society 
who  gave  notice  of  withdrawal  after  the  2tith  Feb. 
1890,  or  who  have  given  no  notice  of  withdrawal. 

It  was  alleged  in  the  statement  of  claim,  and 
not  denied  by  the  several  defendants,  as  follows : 

There  are  196  members  of  the  society,  and  of  them  forty- 
six  have  given  notice  of  withdrawal  under  one  or  other  of 
the  foregoing  rules,  and  at  varying  times,  some  before  the 
fact  that  losses  had  been  incurred  was  known  to  the 
members,  some  after  the  fact  was  known,  but  before  the 
reduction  of  the  shares  had  been  assented  to.  One  mem- 
ber, moreover,  the  defendant  Knight,  never  assented  to 
the  reduction  of  the  shares,  and  150  members  gave  no 
notices  of  withdrawal  at  all.  On  the  11th  Nov.  1892  an 
instrument  of  dissolution  of  the  society  was  duly  executed 
by  the  statutory  number  of  members.  On  the  1 6th  Nov. 
1892  such  instrument  of  dissolution  was  duly  registered. 
The  defendants  Tomson,  Hughes,  and  Hill  are  the 
trustees  appointed  by  such  instrmnent  of  dissolution.  In 
carrying  out  the  trusts  of  snoh  instrument  of  dissolution, 
questions  have  arisen  as  to  the  respective  rights  and 
priorities  of  the  following  five  classes  of  the  members : 
(a)  Those  giving  notioe  of  withdrawal  before  the  fact  that 
losses  had  been  incurred  was  known.  The  defendant 
Sochon  is  snch  a  member,  and  holds,  among  others,  two 
shares  in  respect  of  which  such  notice  was  given. 
(6)  Those  giving  notice  of  withdrawal  after  the  fact  that 
losses  had  been  incurred  was  known,  but  before  the  re- 
duction of  the  shares.  The  defendant  Sheppard  is  such 
a  member,  and  holds  two  shares  in  respect  of  which  such 
notice  was  given,  (c)  Those  giving  notice  of  withdrawal 
after  the  reduction  of  the  shares  had  been  assented  to. 
The  defendant  Yates  is  such  a  member,  and  holdfl  twenty- 
one  shares  in  respect  of  which  such  notice  was  given. 
{d)  Those  giving  no  notioe  of  withdrawaL  The  plaintiff 
is  such  a  member,  and  holds  four  shares,  (e)  The  mem- 
ber that  never  assented  to  the  reduction  of  the  shares. 
The  defendant  Knight  is  the  only  such  member,  and 
holds  103  shares.  The  several  parties  hereto  sufficiently 
represent  such  classes  of  members  as  aforesaid. 

The  plaintiff  claims :  (1)  That  the  re-ipective  rights 
and  priorities  of  such  classes  as  aforesaid  may  be  ascer- 
tained and  declared  ;  (2)  an  inquiry  to  which  of  such 
classes  each  member  of  the  society  belongs ;  (3)  admini- 
stration if  and  BO  far  as  necessary  of  the  trusts  of  the 
said  inBtniment  of  dissolution. 

The  dates  on  which  the  notices  of  withdrawal 
were  given  by  the  members,  and  other  material 
facts,  are  stated  in  the  judgment  of  the  court. 

8.  Hall.  Q.C.  and  Askton  Cross  for  the  plaintiff. 
— The  members  of  the  society  who  have  given 
notices  of  withdrawal  have  not,  now  that  the 
society  has  become  insolvent,  any  right  to  priority 
of  payment  in  consequence  of  their  notices.  The 
rules  of  the  society  providing  for  withdrawals 
ceased  to  have  force  as  soon  as  the  society  became 
insolvent.  There  are  now  no  priorities.  They  re- 
ferred to 

Peps  V.  City  and  Suburban  Permanent  Building 
Society,  68  L.  T.  Bep.  N.  S.  846;  (1893)  2  Ch. 
311. 
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The  machinerj  for  the  adminiatration  of  the 
society's  alFairs  is  onlj  adapted  for  a  g^ing  oon- 
cem.  There  are  now  no  monthly  meetings,  and 
no  notices  of  withdrawal  can  be  given.  All  the 
members  withdraw,  and  must  be  paid  ofE.  They 
referred  to 

fie  Sunderland  32nd  and  36(h  Univenal  Building 
Soeiatigt,  62  L.  T.  Bep.  N.  S.  293  ;  24  Q.  B.  Div. 
394: 

fie  Jtfutual  Socigty,  24  Ch.  Div.  425,  n. 
[North,  J. — You  ask  me  to  assume  that  the 
society  would  not  have  gone  on,  without  evidence 
to  prove  it.]  When  the  accountant's  report  was 
issued,  if  not  before,  the  members  had  notice  that 
the  society  was  insolvent,  and  the  rules  as  to  with- 
drawals ceased  to  have  effect.  In  the  case  of 
Walt(m  Y.  Edge  (62  L.  T.  Rep.  N.  S.  666 ;  10  App. 
Cas.  33)  the  rules  of  the  society  differed  from 
those  in  the  present  case,  and  the  decision  de- 
pended upon  the  construction  of  the  rules.  The 
rules  of  the  society  in  this  case  expressly  provide 
that  the  widows  and  children  of  deceased  mem- 
bers shall  be  entitled  to  payment  in  priority  to 
other  members  who  have  given  notices  of  with- 
drawal. A  notice  of  withdrawal  by  a  member  of 
a  building  society  does  not  give  that  member  a 
prior  charge  on  the  assets  when  the  society  has 
become  insolvent.  The  defendant  Knight  has 
obtained  an  award  against  the  society  for  12362. 
after  the  alteration  of  the  rules;  and  he  would 
have  been  paid  that  amount  if  the  society  had 
gone  on.  His  award  was  under  the  iniles  of  the 
society,  which  ceased  to  have  effect  upon  the 
execution  of  the  instrument  of  dissolution;  and 
the  question  now  is,  what  right  the  award  gives 
him  as  against  the  members  of  the  society.  The 
instrument  of  dissolution  overrides  the  award,  and 
deprives  him  of  his  right  to  be  paid  12361.  The 
assets  should  be  divided  equally  among  the  mem- 
bers, according  to  their  shares. 

Sir  A.  T.  WaUon,  Q.C.,  and  Beddatt  for  the 
defendants  the  trustees  of  the  instrument  of 
dissolution. — The  trustees  wish  for  a  decision  as 
to  the  rights  of  the  members  inter  se,  and  against 
the  assets  of  the  society,  and  for  administration 
of  the  trusts  of  the  instrument  of  dissolution. 
[North,  J. — I  cannot  decide  anything  now 
except  the  rights  and  priorities  of  the  members 
inter  se  ;  as  to  their  rights  against  the  assets,  I 
can  direct  inquiries  only.] 

Everitt,  Q.C.  and  Boome  for  the  defendant 
Sochon,  and  membei-s  of  the  society  included  in 
Class  (a). — The  members  included  in  Class  (o)  do 
not  lose  their  right  to  priority  obtained  by  giving 
notices  of  withdi-awal  which  matured  before  the 
fact  that  losses  had  been  incurred  was  known,  and 
before  any  insolvency  was  suspected.  The  decision 
in  Be  Mutual  Society  {ubi  sup.)  has  always  been 
distinguished  and  dissented  from.  A  right  of 
priority  obtained  before  a  winding-up  is  good 
afterwards:  (Walton  y.  Edge,  ubi  sup.)  Bights  of 
members  obtained  by  contract  inter  se  are  not  to 
be  ignored  on  the  winding-up  of  the  society. 
They  referred  to 

Re  Alliance  Society,  S2  L.  T.  Eep.  N.  S.  695;  28 
Ch.  Div.  559  ; 

Re  Sunderland  32nd  and  36th  Universal  Building 
Society  {ubi  svp.). 

With  respect  to  the  members  in  Class  (c),  the 
fact  that  any  member  consented  to  a  reduction 
of  his  shares  from  121.  to  IW.  a  share  rices  not 


deprive  him  of  any  right  of  priority  he  had 
obtained  by  giving  notice  of  withdrawal.  The 
award  obtained  against  the  society  by  the  defendant 
Knight  is  clearly  contraiy  to  law,  and  is  not 
binding  on  the  members  after  the  dissolution  of 
the  society,  although  it  was  binding  on  the 
society.  The  mere  advice  of  the  court  is  not 
conclusive  as  against  competing  members.  They 
referred  to 

fie   Knight  and  Tabernacle  Permanent  BuOding 

SoeUty,    67   L.   T.   Bep.  N.   S.   403;    (1892)  2 

Q.  B.  613. 
[North,  J. — If  there  is  a  way  of  getting  rid  of 
the  award,  get  rid  of  it.    If  you  do  not,  I  am 
bound  by  it.J 

Oswald  Norman  for  the  defendant  Sheppard. 
as  representing  members  included  in  Class  (b).— 
A  vested  right  of  priority  is  not  taken  away  by 
rules  passed  by  the  majority.  Sheppard  assented 
to  the  reduction  of  the  shares  by  accepting  divi- 
dends upon  the  reduced  shares. 

Macoun  for  the  defendant  Yates,  representing 
the  members  included  in  Class  (c)  —  It  was 
pointed  out  tl.at  the  defendant  Yates's  notice 
of  withdrawal  had  not  matured  previously  to 
the  date  of  the  instrument  of  dissolution,  and 
therefore  was  of  no  validity ;  and  George  Hughes 
was  added  to  represent  the  members  of  Class  (c) 
who  after  the  reduction  of  the  shares  had  been 
consented  to  had  given  notices  of  withdrawal 
which  had  matured  oefore  the  date  of  the  instm- 
meut  of  dissolution.  The  right  of  priority  of 
those  members  who  gave  notices  of  withdrawal 
under  the  old  rules  ceased  when  the  new  rules, 
which  rescinded  the  old  rules,  were  made.  There- 
fore the  members  of  Class  (c)  who  obtained 
priority  under  the  new  rules  by  giving  notices 
of  withdrawal  thereunder  have  now  a  right 
of  priority  over  all  other  members.  Their 
priority,  acquired  before  the  date  of  the  deed 
of  dissolution,  still  remains  in  force.  He  re- 
ferred to 

Walton  V.  Edge  (ubi  sup.).  , 

There  is  no  evidence  that  the  society  has  ever 
been  insolvent.  It  was  not  insolvent  after  the 
losses  and  at  the  date  of  the  accountant's  report, 
as  is  clear  from  that  report.  It  continued  for 
three  yeai-s  afterwards  in  prosperity,  and  paid 
dividends.  With  regard  to  those  members  who 
obtained  a  right  of  priority  under  the  old  rules 
of  the  society,  the  new  rules  bind  all  members  of 
the  society,  including  the  defendant  Knight.  He 
referred  to 

Pepe  V.  City  and  Suburban  Permanent  BuAdi»S 
Society  (uW  eup.). 

The  vested  right  of  priority  under  the  old  mlee 
is  divested  by  the  new  rules.  [North,  J.— 
The  alteration  may  place  persons  who  have  a 
vested  right  under  the  old  rules  in  a  corres- 
ponding position  under  the  new  rules,  but  the 
new  rules  do  not  wipe  out  the  vested  right 
altogether.]  The  new  rules  substituted  a  new 
contract  between  the  membci-s  and  the  socie^ 
for  the  contract  under  the  old  rules.  [North,  J. 
— I  do  not  see  any  substitution  of  a  new  con- 
tract. It  is  pai-t  of  the  contract  that  new  rales 
are  to  govern,  as  the  old  rules  did  in  their 
time.]  The  award  obtained  by  the  defendant 
Knight  fixes  the  amount  due  to  him,  but  does  not 
give  him  a  right  to  priority  of  payment. 
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Svinfen  Eady,  Q.C.  and  Peterton  for  the 
defendant  Enigbt. — The  rules  of  the  society 
make  the  award  obtained  hj  Knight  binding  on 
all  the  members.  The  reduction  of  the  amount 
of  the  sliares  was  not  evidence  of  the  insolvency 
of  ihe  society.  The  reduction  was  a  proper 
method  of  dealing  with  the  loss  incurred.  The 
contract  between  the  society  and  the  members  as 
to  withdrawing  their  shares  cannot  be  put  an  end 
to  as  has  been  suggested.    They  referred  to 

iluld  T.  GUugovo  Worlcing  Jlfen'*  BtiUding  Society, 
56  L.  T.  Bep.  N.  S.  776  ;    12  App.  Cas.  197. 
Knight  is  entitled  to  payment  of  the  amount 
found  due  to  him  in  hie  turn  according  to  the 
date  of  his  notice  of  withdrawal. 

8.  Rail,  Q.O.  in  reply. — The  question  is  one  of 
the  construction  of  the  rules.  The  priority  given 
by  the  rules  only  continues  while  the  society  is 
a  going  concern. 

IfoBTH,  J. — The  first  question  is,  whether  the 
roles  bind  every  member  of  the  society.  In  my 
opinion  they  do.  Rule  18  of  the  original  rules 
providee,  "  That  any  members  not  having  received 
an  advance  who  may  be  desirous  of  withdrawing 
from  the  society,  shall  by  giving  one  month's 
written  notice  to  the  directors  at  one  of  the 
monthly  meetings  be  entitled  to  receive  back  the 
net  amount  of  monthly  subscriptions  paid  in." 
This  is  part  of  the  contract  entered  into  between 
the  member  and  the  society,  that  he  is  to  be 
entitled  to  receive  back  the  specified  amount  on 
givingjthe  stipulated  notice.  Then  the  rule  goes 
on,  "That  if  more  than  one  member  shall  give 
notice  to  withdraw  at  one  time  they  shall  be  paid 
in  rotation  according  to  the  priority  of  notice. 
Pausing  there  for  a  moment  it  seems  to  me  that 
this  settles  the  matter  not  only  as  between  each 
member  and  the  society,  but  through  the  society 
as  between  the  different  members  who  come  in 
npon  the  footing  of  these  rules ;  and  as  between 
two  members  who  give  notices  of  withdrawal  at 
different  times,  each  is  by  virtue  of  his  contract 
with  the  society  to  come  in  according  to  the  order 
of  date  of  his  notice ;  and  one  member  woiild  have 
priority  over  another  accordiUg  to  the  dates  of 
their  notices,  by  reason  of  the  common  contract 
which  each  of  them  has  made  with  the  society  on 
the  footing  of  the  rules.  But  the  rule  goes  on, 
"Provided  always  that  the  widows  and  children  of 
deceased  members  shall  have  the  precedence."  If 
these  latter  words  were  not  in  the  rule  it  would 
be  exactly  like  the  rule  in  the  case  of  Re  Sunder- 
land 32mZ  and  36th  Universal  Building  Society 
(ubi  $up.),  and  I  cannot  see  any  substantial  dis- 
tinction between  it  and  the  rule  of  the  Blackbvim 
Society  which  was  the  subject  of  the  decision  of 
the  House  of  Lords  in  Walton  v.  Edge  {ubi  tup.). 
Do  these  words  make  any  difference  P  In  my 
opinion  they  do  not.  The  contract  is,  the  with- 
drawing members  (leaving  widows  and  children 
oat  of  the  case)  are  to  rank  and  to  be  paid 
according  to  the  priority  of  their  notices.  Then 
it  is  added,  "Provided  always  that  the  widows 
and  children  of  deceased  members  shall  have 
the  precedence."  In  my  opinion  that  does  not 
produce  any  effect,  except  that  it  might  make 
the  actual  payment  to  a  member  who  had  given 
notice  of  withdrawal  rather  later  than  it  would 
otherwise  be  in  case  the  widow  and  children  of 
a  deceased  member  were  entitled  to  receive  pay- 
ment at  a  time  when  there  was  only  a  limited 


fund  available  for  making  the  payments.  Then, 
looking  at  the  amended  rules,  I  do  not  see  that 
there  is  in  this  respect  any  substantial  distinction 
between  them  and  the  old  rules.  Rule  21  of  the 
new  rules  provides  that,  "  Any  member  not  having 
received  an  advance  who  may  be  desirous  of  with- 
drawing from  the  society  shall,  by  giving  one 
month's  written  notice  to  the  directors  at  one  of 
the  monthly  meetings  and  leaving  his  pass-book  at 
the  chief  omce,  be  entitled  to  withdraw  the  amount 
standing  to  his  credit  in  the  books  of  the  society." 
That,  in  my  opinion,  is  in  substance  just  the  same 
as  the  old  rule.  I  do  not  think  that  such  a  f  oi-mal 
alteration  as  requiring  the  leaving  of  the  pass-book 
alters  the  meaning  of  the  rule.  "  If  more  than 
one  member  shall  give  notice  to  withdraw  at  one 
time,  they  shall  be  paid  in  rotation  according  to 
the  priority  of  notice :  Provided  always  that  the 
widows  and  children  of  deceased  members  when 
entitled  shall  have  the  precedence.  The  directors, 
however,  shall  not  be  required  to  pay  more  than 
one  applicant  for  withdrawal  at  any  one  monthly 
meeting,  and  in  all  cases  of  withdrawal  of  shares, 
subscriptions  in  arrear,  and  all  fines  incurred 
previous  to  any  such  application  shall  be  deducted 
from  the  amount  which  the  member  shall  be  en- 
titled to  receive."  That  again  is  like  the  old  rule. 
The  directors  are  not  compelled  to  pay  more  than 
one  withdrawing  member  at  any  one  monthly 
meeting,  but  then  that  is  no  reason  to  suppose 
they  would  not  be  glad  to  do  it,  if  they  had  funds 
available  for  the  purpose.  But  this  is  one  of  those 
minor  matters  which  relate  to  the  time  at  which 
members  who  are  entitled  to  receive  payment  will 
actually  get  paid,  and  it  does  not  touch  any 
question  of  principle  or  affect  the  right  of  with- 
drawing members  to  be  repaid,  and  to  be  paid 
inter  ae  according  to  priority  of  notice.  The  next 
point  raised  was  this :  That  if  there  is  a  priority 
under  the  i-ules  according  to  the  dates  of  the 
notices,  that  priority  continues  only  while  the 
society  is  a  gomg  concern.  It  has  been  held,  for 
instance,  by  the  House  of  Lords  in  Walton  v.  Edge 
{ubi  sup.)  that  there  may  be  some  priority  even 
after  a  winding-up  order.  But  I  am  not  consider- 
ing that  now ;  I  am  only  considering  whether 
priority  ceases  at  an  earlier  date  than  the  winding- 
up  of  flie  society,  or,  in  the  present  case,  the  date 
of  the  instrument  of  dissolution.  The  Sunderland 
32nd  and  36th  Universal  Building  Society  was  the 
case  relied  on,  in  which  the  point  was  raised 
whether  the  society  had  become  known  to  be  sub- 
stantially insolvent  at  an  earlier  date  than  the 
winding-up  order.  The  main  point  to  be  noticed  is 
this :  There  were  ten  societies,  and  their  books  were 
in  1886  investigated  by  some  accountants.  The 
accountants'  report  showed  that  eight  of  the  ten 
societies,  including  the  36th  and  32nd,  were  insol- 
vent. On  the  14th  Feb.  1887  this  report  was  submit- 
ted to  an  aggregate  meeting  of  the  shareholders  of 
all  the  societies,  and  a  resolution  was  then  passed 
recommending  the  appointment  of  a  general  com- 
mittee consisting  of  the  directors  and  two  delegates 
from  each  society  to  consider  the  affairs  of  all 
the  societies.  The  meetings  of  the  32nd  and  the 
36th  societieB  were  respectively  held  on  the  16th 
and  17th  Feb.,  and  at  those  meetings  it  was 
decided  to  appoint  delegates,  according  to  the 
resolution  of  the  aggregate  meeting,  and  to  send 
to  each  shareholder  a  copy  of  the  report.  The 
report  showed,  as  regards  the  36th  society,  a 
deficiency  of  upwards  of  14,0002,  and  as  regards  the 
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32nd  society  a  deficiency  certainly  of  upwards  of 

3000i.,  and  possibly  of  upwards  of  7000Z.  As 
regards  the  36th  society,  nothing  further  was  done 
after  the  17th  Feb.  As  regards  the  32nd  society 
some  small  further  dealings  took  place.  On  the 
17th  June  resolutions  were  passed  for  the 
voluntary  winding-up  of  both  societies.  The 
County  Court  judge  considered  that  there  was 
a  difference  between  the  two  societies,  and  that 
the  36th  society  was  declared  tofbe  insolvent  on  the 
17th  Feb.,  but  that  the  32nd  society  was  not  declared 
to  be  insolvent  until  the  3rd  May  1887.  The  Divi- 
sional Court  held  that  there  was  no  such  difference, 
but  that  on  the  17th  Feb.  as  regards  the  36th 
society,  and  it  might  be  on  the  16th  Feb.  as 
regards  the  32nd  society,  an  entirely  new  state  of 
things  was  created.  The  court  considered  that 
this  state  of  things  had  so  altered  the  position 
of  the  societies  and  had  brought  about  so  nearly 
their  probable  suspension,  that  the  rights  of  with- 
drawing members  ought  to  determine,  not  merely 
at  the  date  of  the  winding-up,  but  at  the  time  at 
which  the  report  was  actually  made  known  to  the 
shareholders.  The  judgment  of  the  court  pi-o- 
nounced  by  Mathew,  J.,  was  this :  "  We  are 
of  opinion  that  this  rule"  (that  is  the  rule 
as  to  withdrawing  members)  "was  not  intended 
to  apply  where  the  society  was  no  longer  able 
to  carry  on  its  business,  and  where  it  had  become 
notorious  that  the  society  could  not  meet  its 
liabilities.  It  would  be  altogether  unreasonable 
to  suppose  that  it  was  intended  in  the  event 
of  insolvency  to  permit  one  set  of  members  to 
escape  from  liability  at  the  expense  of  the  others. 
There  would  seem  to  be  no  adequate  consideration 
or  motive  for  such  an  arrangement.  The  rule 
seems  to  us  not  to  contemplate  any  such  con- 
tingency as  a  suspension  of  its  business,  and 
therefore  only  to  provide  for  a  withdrawal  from 
the  society  while  it  was,  or  was  believed  to  be, 
still  insolvent.  There  was  sufficient  evidence 
to  show  that,  before  the  times  at  which  two  of 
notices  were  given  and  the  third  became  the 
effective,  the  members,  and  all  others  who  were 
interested,  knew  that  the  societies  were  no  longer 
in  a  condition  to  carry  out  the  objects  for  which 
they  had  been  formed,  or  to  fuml  their  under- 
takings with  their  members.  That  the  societies 
could  not  go  on  is  shown  from  the  scheme  of 
i-econstruction  laid  before  the  members  which 
practically  involved  the  liquidation  of  the  affairs 
of  each  of  the  societies.  In  this  state  of  things 
the  right  to  withdraw,  it  appears  to  us,  no  longer 
exists."  Then  he  referred  to  the  case  of  Brcntmlie 
V.  Bugsell  (48  L.  T.  Rep.  N.  S.  881 ;  8  App.  Cas. 
235},  and  said:  "As  appears  from  the  judgment  of 
the  Lord  Chancellor,  a  winding-up  or&r  takes 
away  the  right  because  it  necessarily  'pute  a 
close  to  the  whole  concern,  terminates  at  the  date 
the  account  of  each  shareholder,  and  cuts  off  all 
chance  of  profit  which,  if  the  thing  had  gone  on, 
both  classes  of  members  might  have  had.'  But 
all  these  consequences  were  as  clear  and  inevitable 
in  the  cases  of  these  societies  when  the  report  of 
the  accountante  was  published  in  Feb.  1887,  as  if  a 
winding-up  order  had  then  been  actually  made." 
That  shows  that  the  court  considered  the  actual 
report  of  the  accountante  or  its  publication  on 
the  16th  or  17th  Feb.  as  the  turning  point  to 
which  these  various  expressions — the  necessity  of 
suspending  business ;  tne  fact,  or  the  belief  in  the 
fact,  that  the  society  was  insolvent ;  the  notoriety 


of  the  fact  that  the  society  could  not  meet 
its  liabilities — all  I'eferred.  Those  are  phrases  J 
which,  if  used  in  their  general  meaning,  afford  testa  ; 
which  it  would  be  rery  difficult  indeed  to  aj^ly; 
teste,  in  fact,  not  altogether  oonsiBtemt.  But  as  ; 
applied  to  the  particular  matter  before  the  oooit, 
viz.,  the  report  and  resolution  of  February,  those 
expressions  are  quite  clear  and  intelligible.  Then 
the  learned  judge  goes  on:  "The  case  of  Walton  r. 
Edge  {ubi  sup.)  was  relied  on  by  the  learned 
counsel  for  the  appellante  as  an  authority  for 
the  proposition  that  membere  who  gave  effective 
notice  before  the  date  of  the  winding-up  order 
were  entitled  to  priority  in  payment  to  those 
members  who  had  not  given  notice.  But  the 
question  in  that  case  was  as  to  the  righte  of 
members  'who  gave  notice,  not  only  before  the 
winding-up,  but  when  there  was  no  information 
that  any  winding-up  was  going  to  take  place, 
and  when  nothing  special  was  alleged  to  affect 
them  with  notice  that  the  society  was  not  to 
continue  as  a  going  concern.'  The  view  we 
take  is  in  accordance  with  the  valuable  judg- 
ment of  Lord  Shand  in  the  case  of  Carrtok 
V.  North  British  Building  Society  (22  Scottish 
Law  Itep.  833).  It  is  not  the  order  to  wind-up,  bat 
the  state  of  things  which  to  the  knowledge  of  all 
concerned  renders  liquidation  inevitable,  that  in 
such  a  case  as  this  pute  an  end  to  the  right  to 
withdraw."  The  ground  therefore  of  the  decision 
in  that  case  is  perfectly  clear.  And  following 
that  case  entirely,  I  have  to  inquire  whether  such 
a  stete  of  things  as  it  was  there  held  would  put  an 
end  to  the  right  to  withdraw  existed  in  the  present 
case.  Can  it  be  said  here,  to  adopt  Lord  Seloome's 
words  in  Walton  v.  Edge  {ubi  sup.),  that  there  was 
any  "  information  that  winding-up  was  going  to 
take  place,  or  anything  special  to  affect  the  mem- 
bers with  notice  that  the  society  was  not  to  eon- 
tinue  as  a  going  concern  P  "  Or  to  take  Mathew.  J.'s 
words,  was  there  here  any  "  state  of  things  which 
to  the  knowledge  of  all  concerned  rendoxd 
liquidation  inevitable  P  "  My  answer  to  those 
questions  is,  No.  It  is  necessary  to  look  at  the 
position  of  the  company.  The  statement  of  cl^m 
which  has  been  treated  as  a  sufficient  statement 
of  the  facte  says,  "  That  early  in  the  year  1889  the 
auditors  of  the  society  discovered  or  suspected  that 
the  then  secretary  had  been  guilty  of  irregularities 
in  the  discharge  of  his  duties,  and  had  thereby 
caused  the  society  considerable  losses.  Notice  of 
these  losses  was  given  to  the  members  in  June  or 
July  1889.  .  .  On  the  30th  July  1889,  at  an  ad- 
journed general  meeting  of  the  society,  it  was 
unanimouslr  resolved  that  it  is  desirable  that 
the  nominal  share  of  122.  be  reduced  to  lOL  per 
share.  The  object  of  this  reduction  was  to  meet 
the  above  losses,  and  the  affairs  of  the  society 
have  ever  since  been  conducted  on  the  footing  of 
this  reduction.  On  the  12th  Feb.  1890,  at  a 
special  general  meeting,  the  rales  were  doly 
altered,  and  such  reduction  was  duly  sanctioned. 
All  the  membei-s  of  the  society  except  the  defendant 
Knight  have  assented  to  such  alteration  eitiiw  by 
voting  therefor  or  by  accepting  dividends  on  the 
reduced  amounte  of  their  shares."  Then  on  the 
12th  Feb.  1890  those  resolutions  are  i>assed.  We 
need  not  go  further  than  that  date.  What  was 
the  condition  of  things  at  that  time  P  It  is  not 
suggested  that  anything  has  taken  place  since 
then  to  bring  the  society  nearer  to  suspension 
than  it  was  at  that  time.    How  did  the  matters 
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staad  at  that  date  P  The  r^>ort  of  the  accountant 
vra/B  issued  to  the  memhers  in  July  1889.  We 
1au>w  that  early  in  1889  suspicions  had  arisen.  In 
Jtme  or  July  1889  the  facts  were  ascertained,  and 
were  communicated  to  the  members.  Looking  at 
the  book  which  contained  notices  to  withdraw  I 
find  that  most  of  the  notices  were  given  befora  the 
facts  had  been  ascertained.  Throughout  the  year 
1888  there  were  four  or  five  or  six  notices  a  month ; 
in  May  I  think  there  were  rather  more.  Then 
when  we  get  to  1889, 1  find  that  in  January  there 
were  two  notices,  in  February  one,  and  in  March 
one,  and  then,  for  some  reason  which  I  do  not 
know  (some  information  had,  I  suppose,  leaked 
out),  in  April  notices  to  withdraw  were  given  by 
eight-and-twenty  members.  Then  in  May  there 
were  only  seven  notices,  in  June  six,  and  m  July 
two.  The  report  was  dated  the  26th  July,  and  it 
was  issued  to  the  members  a  day  or  two  afterwards. 
It  is  a  full  report  by  the  accountant  who  had  ex- 
amined the  books ;  he  said  :  [His  Lordship  read 
the  report,  as  set  out  above,  down  to  "  5S291. 1«.  Id.," 
and  continued :]  The  balance-sheet  is  then  set 
out  as  down  to  t^e  28th  Feb.  1889,  and  it 
shows  liabilities  of  48,421Z.,  and  assets  of  the 
same  amount,  less  the  deficiency  of  52392.,  the 
assets,  putting  it  roughly,  being  43,000{.,  as 
i^ainst  liabilities  48,0002.,  so  that  the  loss  sus- 
tained was  really  only  a  small  percentage  of  the 
figures  mentioned  in  the  balance-sheet.  There  is 
no  suggestion  in  that  report,  and  no  contemplation 
of  a  winding-up,  of  the  impossibility  of  carrjring 
on  the  business,  or  even  of  a  state  of  insolvency, 
or  anything  neai-  it.  On  the  contrary,  the  report 
suggests  a  temporary  loss  which  can  be  made 
good  out  of  dividends.  There  is  not  a  suggestion 
even  that  the  society  cannot  go  on.  It  is  taken 
for  granted  that  it  will  go  on,  and  the  report  says 
that  "  under  the  circimistances,  probably  the  best 
ocHirse  for  the  society  to  adopt  would  be  to  take 
the  necessary  steps  to  reduce  the  capital."  Why  ? 
"Otherwise  the  payment  of  dividends  until  the 
camtal  is  again  intact  might  probably  give  rise  to 
difficulty."  Therefore  they  contemplate  the  society 

a  on  with  a  nominal  reduction  of  its  capital 
e  purpose  of  continuing  the  distribution  of 
dividends.  Therefore  it  is  to  be  a  dividend-eaming 
society.  "There  is  no  reason  why  the  society 
abonld  not,  with  careful,  judicious,  and  economi- 
cal management,  have  a  good  future  before  it,  and, 
if  the  shia«holders  approve,  a  sinking  fund  could 
be  created  for  the  purpose  of  making  good  the  loss 
now  suffered  to  those  of  the  present  shareholders 
who  maintain  their  connection  with  the  society. 
The  rules  of  the  society  might  with  advantage  be 
revised."  Looking  at  that  report,  it,  I  think,  is  a 
veiy  cheerful  report.  The  winding-up  or  suspen- 
sion of  the  society,  and  the  imjwssibility  of  carry- 
u%  on  its  business,  is  the  very  last  thing  in 
contemplation.  I  do  not  think  it  was  in  contem- 
plation at  aJI.  What  they  did  contemplate  was  the 
making  of  dividends  in  the  future,  and  the  best 
means  of  enabling  the  society  to  distribute  those 
dividends.  There  was  to  be  a  fresh  start,  a 
revision  of  the  rules,  and  not  an  abandonment  of 
the  society.  This  report  was  published  to  the 
thareholders  at  the  end  of  July.  The  result  was 
that  on  the  6th  Aug.  there  was  one  withdrawal, 
in  the  month  of  September  two,  and  no  others 
during  the  remainder  of  that  year.  In  1890  there 
was  one  withdrawal  in  January,  and  one  in 
February ;  but  that  is  a  mistake.  I  think  Knight's 


ought  to  be  added ;  but  there  is  only  one  here  in 
February,  although  Knight  is  added  in  pencil ;  and 
there  are  two  in  April.  Therefore,  in  the  opinion  of 
the  members,  as  shown  by  their  acts,  so  far  from 
there  being  any  depression,  or  panic,  or  consterna- 
tion produced  by  this  discovery  there  was  nothing 
of  the  kind.    The  report  says  they  are  to  go  on 
and  to  provide  for  the  losses,  and  even  to  make 
up  the  capital  which  had  been  abstracted.    The 
effect  produced  upon  the  shareholders'  minds,  so 
far  as  the  notices  to  withdraw  indicate,  is  clearly 
shown  by  the  fact  that  such  notices  practically 
^ceased  after  the  publication  of  the  report.     The 
result  is,  that  I  can  find  nothing  whatever,  prior 
to  the  instrument  of  dissolution,  to  indicate  such 
a  state  of  things  as  would  put  an  end  to  the  opei-a- 
tion  of  the  existing  mles  upon  the  piinciples  laid 
down  in  the  cases  to  which  I  have  referred.  Some- 
thing may  have  taken  place  shortly  before  the 
instrument  of  dissolution,  but  there  is  nothing  to 
indicate  any  date,  and  I  have  no  materials  for 
drawing  a  line  earlier  than  the  date  of  tixe  in- 
sti-ument  of  dissolution.    It  seems  to  me,  there- 
fore, that  all  the  notices  to  withdraw  are  good 
down  to  that  time,  subject  to  this,  that  with  regard 
to  Mr.  Yates  the  cases  seem  to  show  that  for  a 
notice  to  be  good  it  must  be  completed  by  the  ex- 
piration of  the  period  fixed,  before  the  date  at- 
which  the  line  is  to  be  drawn.    In  the  present 
case  a  month's  notice  is  required,  and  Mr.  Yates's, 
notice  had  not  been  running  for  a  month  prior 
to  the  date  of  the  instrument  of  dissolution.    It 
appears  to  me,  therefore,  that  he  is  not  entitled  to- 
any  priority  by  reason  of  his  notice,  but  that  all 
the  other  parties  are.     Mr.   Knight  seems  to  be- 
in   a  very    fortunate  position.      How    he    con- 
trived to  get  there  I  do  not  quite  understand, 
but   there   is   an   existing   award  in  his  favour,, 
to  the  full  benefit  of  which  he  is,  in  my  opinion, 
entitled.    It  is  imxMsaible,  I  think,  to  say  that 
he  has  in   any  way  lost  the  right  he   had  by 
reason    of    the   expression   of   reasons    in    the 
award.     The  award  is  based  upon  the  footing  of 
his  being  a  withdrawing  meniber  of  the  society, 
and  that  I  cannot  get  out  of.    The  award  finds 
that  a  sum  of  12862.  is  due  from  the  society  to- 
him,  and,  in  my  opinion,  he  is  entitled  to  receive 
that  sum.    By  the  terms  of  the  rules  the  award  is 
binding  upon  the  society,  and,  in  my  opimon,  it  is 
also  binding  upon  every  member  of  the  society. 
It  woidd  be  impossible  to  say  that  am  award  made- 
in  a  dispute  between  a  member  and  the  society 
ceases  to  be  binding  upon  ite  members  when  a 
■winding-up  takes  place.     It  has  been  duly  arrived 
at  during  the  life  of  the  society,  and  is,  in  my 
opinion,   oinding  for  allpurposes.     A  claim  was 
made  by  the  defendant  Knight  for  dividends,  but 
it  has  not  been  persisted  in.    If  it  had  it  would 
have  been  necessary  for  me  to  express  an  inde- 
pendent opinion  as  to  how  far  on  that  point,  which 
is  not  covered  by  the  award,  Mr.  Knight  would  be- 
bound.    Having  regard  to  the  cases  wliich  have 
been  decided  since  Mr.  Knight's  case  was  before - 
the  Divisional  Court,  I  confess  I  do  not  see  how 
there  can  be  any  doubt  about  the  conclusion  as  to 
that  also.    The  opinion  expressed  by  Lord  Cairns 
in  Boman's  ease  (3  Ch.  Div.  21)  is  a  very  importanjb 
one,  and  is  one  of  the  earliest  on  the  point,  and,  in 
addition  to  the  case  before  Chitty,  J .  of  Pepe  v. 
City  and  Sttburban  Permanent  Benefit  Building 
Society  {iiM.  sup.),  there  is  the  very  recent  case, 
before  Kekewich,  J.,  of  Bradbury  v.  Wild  (68  L.  T.. 
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Rep.  N.  S.  50;  (1893)  1  Ch.  377).  Another  point 
raised  bj  Mr.  Macoun  was  that  all  the  persons  who 
had  given  notice  to  withdraw  before  the  alteration 
of  the  rules  had  in  some  way  waived  their  notices 
by  assenting  to  the  alteration.  I  do  not  think  they 
have  done  so.  The  two  seta  of  rules  were  said  to 
be  two  separate  contracts,  but  it  is  a  fallacy  to 
suppose  that  there  was  any  new  contract.  The 
contract  between  the  members  and  the  society  is 
to  be  found  in  the  rules  and  regulations  for  the 
time  being  in  force,  and  whether  the  phrase  "  for 
the  time  being  "  is  or  is  not  used  seems  to  me 
immaterial.  It  is  the  rules  and  i-egulations  for 
the  time  being  which  establish  the  existing  re- 
lations between  members  and  the 'society,  and 
although  the  particular  arrangements  between 
them  may  vary  from  year  to  year,  if  the  contract 
is  that  they  shall  vary  from  year  to  year,  there 
are  not  two  contracts,  but  one  contract.  In  my 
my  opinion,  therefore,  it  is  impossible  to  say  any 
existing  priority  was  lost  by  reason  of  the  altera,- 
tion  which  was  made  in  the  rules. 

Sir  Arthur  Watson,  Q.C. — Mr.  Enight,  although 
he  will  get  his  1236Z.,  will  be  paid  in  his  turn. 

NOBTH,  J. — Yes ;  he  haa  no  priority. 

Solicitors  :  Alfred  Hammond ;  J.  B.  Parheman ; 
W.  M.  Willcocks ;  J,  B.  Edwards ;  Hatchett,  Jones, 
and  Co. 


Jan.  20,  23,  and  Feb.  15. 

(Before  Stiklinq,  J.) 

Be  Venn  and  Furze's  Contract,  (o) 

Vendor  and  purchaser  —  Leaseholds — Title — Be- 
quisUion — Sale  long  after  testator^s  decease  by 
executor  not  appearing  to  be  such  on  the  face  of 
the  deed  vnth  ordinary  coxienants — Prestimption. 

A  contract  of  sale  of  leaseholds  stipidated  that  the 
title  should  cmnmence  with  a  tease  of  the  29th 
Sept.  1852.  Tlie  contract  stated  thai  this  lease 
was  granted  in  consideration  (inter  alia)  of  a 
surrendered  term,  and  required  that  the  pur- 
chasers should  assume  that  all  necessary  parties 
concurred  in  the  surrender,  and  should  not 
require  an  abstract  or  production  of  such  stir- 
rendered  term  or  evidence  thereof,  or  of  any  title 
before  the  lease,  or  make  any  objection  or  requi- 
sition in  connection  therewith.  The  abstraet 
showed  that  the  lease  was  granted  to  T.  as 
executor  of  P.  in  consideralion  (inter  alia)  of  a 
surrendered  term,  and  that,  by  deed  of  the  7th 
May  1878,  T,  who  did  not  appear  on  the  deed  as 
executor,  and  entered  into  ordinary  covenants  of 
title,  assigned  to  V.,  the  predecessor  in  the  title 
of  the  vendor. 

Held,  that  an  objection  on  tlie  part  of  the  purchasers 
that  the  lapse  of  twenty-six  years  between  the 
lease  and  the  sale  by  T.  primti  facie  destroyed 
T.'s  power  to  sell  as  executor  could  not  be  main- 
tained, the  rule  in  He  Tanqneray-Willaume  and 
Landau  (46  L.  T.  Bep.  N.  8.  542 ;  20  Ch.  Div. 
465)  not  being  applicable  to  the  case  of  an 
executor  sellinfi  leaseholds. 

Re  Whistler  (57  L.  T.  Bep.  N.  8.  77 ;  35  Ch. 
Div.  561)  followed. 

Re  Molyneux  and  White  (13  L.  Bep.  Ir.  382 ;  15 
lb.  383)  distinguished. 

Held  also  {in  accordance  with  Colyer  v.  Finch,  28 
L.  T.  Bep.  0.  8.  27,  28 ;  5  If.  L.  C.  905,  922, 923, 

(o)  Beported  by  J.  .Sa.ndkrsox,  Enq.,  Barriste>at-L)iw 


L 


and  Corser  v.  Cartwright,  L.  Bep.  7  H.  L.  731, 

736,  736),  that  the  frame  of  the  deed  of  the  17(i 

May  1878  was  insufficient  to  rebut  the  presnmp- 

tion  that  T.  was  selling  as  executor. 

Held,  therefore,  that  the  abstract  disclosed  a  priml 

facie  title  in  accordance  loith  the  contract,  and 

the  purchasers  were  not  entitled  to  have  the  vriU 

of  P.  abstraeted,  or  proof  of  T.'s  powers  to  sell  and 

convey  to  V. 

By  a  contract  of  sale  dated  the  6th  April  1893,  it 

was  provided  (clause  1)  that  the  vendor  should 

sell   and   the    purchasers    should    purchase  the 

Premises  known  as  "  The  Devon  Arms.  Torqoaj,' 
eld  by  lease  dated  the  29th  Sept.  1882,  and  made 
between  Sir  Lawrence  Vaughan  Falk  of  the  one 
part  and  Richard  Henley  Taylor  of  the  other 
part,  for  the  unexpired  residue  of  the  term  of 
ninety-nine  years  from  the  29th  Sept.  1852,  if  the 
three  persons  in  the  said  indenture  of  lease  named 
should  so  long  live,  subject  as  therein  mentioned, 
at  the  price  of  2000Z.  Clause  3  provided  that  tiie 
title  should  commence  with  the  said  lease. 

Clause  5  was  in  the  following  terms : 
The  aforexaid  indentiire  of  lease  was  granted  is  con- 
sideration (inter  alia)  of  a  surrendered  term.  The  pur- 
chasers shall  assome  that  all  necessary  parties  concurred 
in  surrendering  the  previous  term  to  the  ground  landlord, 
and  shall  not  require  Em  abstract  or  production  of  sncli 
surrender  nor  evidence  thereof,  nor  of  any  earlier  title  to 
the  said  indenture  of  lease,  nor  make  any  objection  or 
requisition  in  connection  therewith. 

The  vendor  delivered  to  the  purchasers  an 
abstract  of  title  commencing  with  the  lease,  in 
which  Taylor  was  described  as  "executor  of  the 
last  will  of  William  Peeke,  late  of  Tormsham, 
deceased,"  and  the  demise  was  expressed  to  be 
made  in  consideration  of  {inter  alia)  the  surrender 
of  the  term  and  interest  pf  the  lessee,  the  said 
Taylor,  as  such  executor,  in  the  here^taments 
thereinafter  described.  The  lease  was  for  a  term 
of  ninety-nine  years,  determinable  as  therein  men- 
tioned, with  a  covenant  for  perpetual  renewal. 
The  document  next  shown  on  the  abstract  was 
an  indenture  of  the  7th  May  1878,  by  which 
Taylor  assigned  the  property  comprised  in  the 
lease  to  Greorge  Venn.  No  mention  was  made 
in  this  assignment  of  the  fact  that  Taylor  was  an 
executor,  and  the  covenants  for  title  entered  into 
by  him  were  those  usually  found  in  an  assignment 
by  a  beneficial  owner.  George  Venn  died  in  the 
year  1891,  having  bequeathed  the  property  to  his 
wife,  the  pi-esent  vendor,  whom  he  also  appointed 
executrix  of  his  will. 

The  purchasers'  first  requisition  i-equired  that 
the  will  of  Peeke  should  be  abstracted,  and,  as  it 
was  shown  by  the  abstract  that  the  lease  was 
granted  to  Taylor  as  executor  of  the  will  of  Peeke, 
required  proof  that  Taylor  had  power  to  sell  and 
convey  to  Venn.  The  vendor,  in  reply,  referred 
the  purchasers  to  clause  5  above  mentioned.  Some 
correspondence  followed  between  the  solicitors  of 
the  purchasera  and  those  of  the  vendor,  the  pur- 
chasers insisting  that  their  requisition  showed  no 
wish  to  go  into  the  earlier  title,  and  expressfaig 
themselves  willing  to  receive  proof  of  Taylor's 
power  to  sell  by  any  means  not  necessitating  tin 
abstracting  of  the  will  if  proof  oonld  be  so 
furnished.  The  vendor  replied  that  the  pnrehasers 
were  precluded  by  this  contract  from  requiring  a» 
absti-act  of  the  will,  and  the  first  requisition  could 
not  be  answered  without  abstracting  it. 
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Be  Ybnn  and  Fdbze's  Contbact. 


[Chan.  Div. 


The  purchasers  thereupon  took  out  the  present 
sammons  to  determine  (1)  whether  the  purchasers 
■were  entitled  to  require  that  by  the  delivery  of  a 
further  abstract  or  othei-wise  the  vendor  should 
furnish  evidence  to  show  that  the  sale  by  Taylor 
on  the  7th  May  1878  was  valid ;  and,  if  by  the 
terms  of  the  contract  the  purchasers  were  pre- 
cluded from  requiring  any  such  evidence,  then  (2) 
whether  they  were  entitled  to  be  discharged  from 
the  purchase. 

E.  P.  Hewitt  for  the  purchasers  in  support  of 
the  summons.— B«  Whistler  (57  L.  T.  Rep.  N.  S. 
77;  35  Ch.  Div.  561)  does  not  decide  the  point 
in  question  here  whether  Re  Tanqueray-  WiUaume 
tmd  Landau  (46  L.  T.  Bep.  N.  S.  542 ;  20  Ch.  Div. 
465)  applies  to  executors  selling  leaseholds.  The 
ocmtaract  was  made  within  twenty  years  in  that  case. 
In  Re  Ryan  and  Cavanagh  (17  L.  Bep.  Jr.  42),  where 
a  sale  of  leaseholds  took  place  seventeen  years 
after  the  death  of  the  testator,  it  was  held  that  the 
executor's  power  of  sale  must  be  presumed  to  be 
stiU  ezisting,  as  it  was  within  the  twen^  years 
allowed  by  Ke  Tanqueray-  WUlaume  and  Landau. 
In  Re  Molyneux  and  White  (13  L.  Rep.  Jr.  382; 
15  L.  Bep.  Ir.  383),  which  was  not  cited  in  Re 
WhitUer,  executors  put  up  property  for  sale  thirty- 
seven  years  after  the  death  of  their  testator. 
Ghattwton,T.C.  held  that  the  rule  in  Be  Tanqueray- 
WiUaume  and  Landau  applied.  The  Court  of 
Appeal,  without  deciding  that  the  rale  of  twenty 
years  strictly  bound  executors,  held  that,  if  so 
long  a  period  had  elapsed  as  fairly  raised  the 
qu^on  whether  there  are  or  are  not  debts  left 
unpaid,  the  executors  must  answer  the  questioii : 
(Farwell  on  Powers,  2nd  ed.  84,  85.)  The 
expenses  incurred  by  an  executor  in  his  office  are 
aimilar  to  funeral  and  testamentary  expenses. 
It  has  never  been  suggested  that  when  executors 
sell  real  estate  the  twenty  years  rule  is  extended. 
In  Be  Tanqueray-  Willaume  and  Landau  there  was 
sot  merely  a  charge  of  debts  but  of  funeral  and 
testamentory  expenses.  It  was  not  suggested  in 
the  argument  or  the  judgment  that  that  had  any 
effect  on  the  limit  of  time  fixed  by  the  court  for 
purposes  of  administration.  We  submit  the  limit 
should  be  twenty-one  years  from  death.  Re 
Whittler  does  not  apply  here.  The  distinction 
between  that  case  and  the  present  one  is,  that 
here  the  lease  was  not  granted  to  the  testator  but 
to  the  executor,  and  as  the  abstract  does  not  show 
when  the  testator  died,  forty  years  and  not 
twenty-six  may  have  elapsed.  Again,  in  Re 
Whistler,  the  vendor's  solicitor  expressly  states 
that  the  sale  was  being  made  by  the  vendor  as 
executor,  and  that  as  a  matter  of  fact  a  debt  was 
still  unpaid.  The  vendors'  solicitors,  in  deciding 
not  to  furnish  any  further  abstract,  say  they 
cannot  show  power  to  sell  without  abstracting 
the  wilL  They  show  no  title,  if  there  is  any, 
to  sell  either  as  beneficiary  or  trustee.  We  are 
not  precluded  from  making  the  requisition,  and 
the  vendors  have  not  shown  a  title  we  are  bound 
to  accept. 

Carson  for  the  vendor. — The  purchasers  are 
precluded  from  making  their  requisition  by  sect.  3, 
suKsects.  3  and  4,  of  the  Conveyancmg  and 
Law  of  Property  Act  1881.  The  purchasers  say 
that  the  onus  is  on  us  to  show  that  the  sale  in 
lS78was  good.  My  answer  to  that  is,  that  the 
sale  is  presumed  to  be  good  unless  they  show  it 
to  be  bad.    Where  an  executor  is  selling  he  need 


not  be  stated  to  be  an  executor  on  the  face  of  the 
deed :  (Corser  v.  Cartwright,  L.  Rep.  7  H.  L.  731 ; 
see  judgment  of  Lord  Cairns  at  p.  736.)  On  the 
question  whether  the  lapse  of  twenty-six  years 
has  imposed  any  duty  upon  me  to  furnish  the 
pui-chasers,  the  case  is,  I  submit,  within  the  rule 
kid  down  by  Kay.  L.J.  (then  Kajr,  J.)  in  Be 
Whistler,  which  is  an  express  decision  that  the 
rule  of  twenty  years  does  not  apply  to  executors. 
Re  Ryan  and  Cavanagh  (17  L.  Rep.  Ir.  42)  is  quite 
a  different  case  from  Re  Whistler.  One  depends 
upon  a  will,  the  other  on  the  general  law.  We  say 
that  the  so-called  will  in  Re  Tanqueray-WiUaume 
and  Landau  is  merely  a  dictum  of  Jessel,  M.R., 
and  he  couples  the  lapse  of  twenty  years  with  the 
fact  that  oeneficiaries  are  in  possession.  The 
reason  apparently  given  for  the  rule  is,  that  twenty 
years  is  the  period  of  limitation  for  a  specialty 
debt,  and  that  most  landowners  owe  mortgage 
debts ;  but  the  period  of  limitation  for  these 
debts  is  now  twelve  years,  and  not  twenty,  accord- 
ing to  Sutton  v.  Sutton  (48  L.  T.  Rep.  K.  S.  95  ; 
22  Ch.  Div.  511).  Re  WhUtler  is  cited  without 
dissent  in  Williams  on  Executors  (9th  ed.)  579, 
1923,  and  also  in  Dai-t's  Vendora  and  Purchasers 
(6th  ed.)  67,  696.  As  Kay,  J.  obsei-ved  in  Re 
Whistler,  it  is  not  merely  deots  which  an  executor 
has  to  pay.  In  this  case  of  a  renewed  lease  the 
executor  had  to  raise  money  to  pay  the  fine  on 
the  falling  in  of  a  life,  and  he  may  have  to  raise 
money  to  pay  deferred  legacies.    It  is  very  im- 

Sortant  that  executors  should  have  a  free  hand  in 
ealing  with  the  testator's  estate : 

Attomey-Oeneral  vt  Potter,  5  Boav.  164 ; 
Charlton  v.  Earl  of  Durham,  20  L.  T.  Eep.  N.  S. 

467 ;  L.  Bop.  4  Ch.  App.  433; 
Oough  V.  Birch,  Lewin  on  Trusts  (9th  ed.)  531. 

Hewitt  in  reply. — The  correspondence  shows 
that  what  the  requisition  asks  is  whether  Taylor 
had  power  to  sell.  In  Corser  v.  Cartviright  there 
was  no  question  of  lapse  of  time.  The  rule  of 
Jessel,  M.B.  does  not  rest  on  possession.  In  Be 
Whistler  it  was  stated  that  a  debt  existed.  We 
have  no  such  statement  here,  nor  a  statement 
that  the  sale  was  made  by  Taylor  as  executor. 
Here  the  time  is  twenty-six  years,  and  we  have 
no  knowledge  when  Peeke  died. 

Feb.  5. — Stirling,  J.  (after  stating  the  nature 
of  the  summons,  and  considering  the  facts  of  the 
case)  went  on  to  say : — The  objection  in  subrtance 
is  that,  inasmuch  as  twenty-six  years  elapsed 
between  the  grant  of  the  lease  to  Taylor  and  the 
sale  by  him  to  Venn,  and  nothing  is  known  as  to 
the  date  on  which  the  testator  died,  it  must  be 
taken  th&i  prima  fade  Taylor's  power  to  sell  as 
executor  is  gone ;  and  no  other  title  is  shown.  In 
support  of  this  contention  tlxe  case  of  Be 
Tanqueray-Willaume  and  Landau  (ubi  sup.)  was 
relied  on.  It  was  thei-e  held  that,  where  executors 
in  whom  real  estate  is  vested  for  a  legal  estate  in 
fee  subject  to  a  charge  of  debts  are  selling,  a 
purchaser  is  not  bound  or  entitled  to  inquire 
whether    debts    remain    unpaid,    unless    twenty 

fears  have  elapsed  from  the  testator's  decease. 
EBs  Lordship  then  read  passages  from  the  judg- 
ments of  Jessel,  M.B.  and  Brett,  L.J.  in  that  case 
at  20  Ch.  Div.  480,  483.]  The  question  whether 
the  rule  thus  laid  down  ought  to  be  applied  to  the 
case  of  an  executor  selling  leaseholds  arose  in 
Re  Whistler  (vM  sup.).  [His  Lordship  then  read 
the  head-note  of  that  case  and  the  judgment  of 
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£e  DrKE  OF  Mablbobouoh  ;  Davis  v.  Whitehead. 


[Chan.  Drv. 


Kay,  J. ,  and  proceeded :]  Although  the  facts  in  that 
case  are  different  from  those  which  occur  in  the 
present  one,  and  although  there  the  contract  was 
entered  into  within  twenty  years  of  the  testator's 
death,  it  appears  to  me  to  be  an  express  decision 
that  the  rule  in  question  is  not  applicable  to  the 
case  of  an  executor  selling  leaseholds.  It  is  said, 
however,  that  this  decision  conflicts  with  that  of 
Chatterton,  V.O.,  and  the  Court  of  Appeal  in 
Ireland,  in  Be  Molyneux  and  White  (u&t  sup.),  a 
case  not  cited  in  Be  Whistler.  In  my  opinion 
these  decisions  were  not  based  on  the  nile  in 
question.  The  Lord  Chancellor  of  Ireland,  in 
giving  the  judgment  of  the  Court  of  Appeal,  says : 
"  There  is  patent  evidence  that  the  debts  have  as  a 
matter  of  fact  been  paid.  .  .  .  The  Vice- 
Chancellor  came  to  the  conclusion  that  there  was 
clear  evidence  before  him  that  the  debts  were 
paid,  and  the  vendors  were  violatmg  the  trusts 
reposed  in  them  (15  L.  Hep.  Ir.  39S).  We  do 
not  decide  as  to  the  limit  of  twenty  years  "  (bj 
which  I  understand  the  period  fixed  as  the  limit 
in  Be  Tanqueray-WiUaume  and  Landau  to  be 
referred  to)  "  but  we  think  that  the  order  of  the 
Vice-Chancellor  was  right,  and  that  the  vendors, 
not  being  able  to  say  that  there  were  debts  still 
due  had  no  right  to  sell."  I  think,  therefoie,  that 
I  am  bound  to  hold,  in  accordance  with  what  is 
laid  down  in  Be  Whistler,  that  the  rule  laid  down  in 
Be  Tanqueray-  Willaume  and  Landau  does  not  apply 
to  the  present  case,  one  reason  being  that  the  duties 
of  an  executor  in  connection  with  his  testator's  per- 
sonal estate  are  not  confined  to  payment  of  deots. 
This  being  so,  it  seems  to  me  that  the  sale  which 
took  place  in  1878  may  well  have  been  made  in 
discharge  of  the  duties  of  Taylor  as  executor.  It 
is  urged,  however,  that  the  deed  of  May  17,  1878, 
does  not  purport  on  the  face  of  it  to  be  made  by 
him  in  that  capacity ;  and  further,  that  inasmuch 
as  he  entered  into  the  ordinary  covenants  for 
title,  it  ought  to  be  inferred  that  he  was  selling 
as  beneficial  owner.  Now  in  Colyer  v.  Finch 
(28  L.  T.  Bep.  O.  S.  27 ;  5  H.  L.  C.  905)  Lord  Cran- 
worth  says  (at  5  H.  L.  C.  p.  923) :  "  It  does  not 
matter  that  the  mortgage  to  Finch  was  not  made 
avowedly  for  the  purpose  of  raising  money  to  pay 
debts ;  that  is  not  at  all  necessary,  unless  it  was 
apparent  on  the  face  of  it  that  it  was  not  and 
could  not  have  been  so  intended.  I  very  much 
incline  to  think  that,  when  a  party,  the  devisee  of 
real  estate  charged  with  the  payment  of  debts, 
sells,  the  purchaser  has  no  need  to  inquire  at  all 
whether  the  money  is  applied  in  payment  of  debts, 
or  whether  it  is  a  sale  for  the  purpose  of  enabling 
debts  to  be  paid.  The  old  case  of  Elliot  v. 
Merryman  (2  Atk.  43;  Bamar.  Ch.  Cas.  78), 
which  is  always  refeixed  to,  before  the  Master  of 
the  Bolls,  makes  no  such  distinction  as  to  whether 
it  was  expressed  to  be  made  for  payment  of  debts 
or  not.  If  there  be  a  charge  on  the  devisee  in 
fee,  taking  an  estate  charged  with  the  payment 
of  debts  alone,  or  debts  and  legacies,  if  he  sells, 
the  great  convenience  of  mankind  requires  that  it 
should  be  just  as  if  an  executor  sells  when 
property  comes  to  him,  unless  it  can  be  shown 
that  the  purchaser  knew  that  the  purchase  money 
was  not  going  to  be  so  employed,  and  that  he  was 
ancillary  to  something  like  a  fraud.  It  is  to  be 
presumed,  becatise  he  may  presume,  that  the  sale 
has  taken  place  in  the  ordinary  administration  of 
the  duties  which  were  imposed  upon  the  executor 
by  the  wiU."    This  passage  is  cited  with  approval 


by  Lord  Caime  in  Corser  v.  Cartwright  (L.  Bep.  . 
H.  L.  731  ;  see  pp.  7.35,  736).  I  understand  it 
to  be  laid  down  by  these  eminent  authorities  that 
where  a  person  who  fills  the  position  of  an 
executor  is  found  selling  or  mortgaging  part  <^ 
his  testators's  estate,  he  is  presumed  to  oe  actii^ 
in  the  discharge  of  the  duties  imposed  upon  him 
as  executor,  unless  there  is  something  in  the 
ti-ansaction  which  shows  the  contrary;  and, 
further,  that  the  contrary  is  not  made  ont 
merely  from  the  circumst^ce  that  the  convey- 
ance or  mortga^  does  not  purport  to  be  executed 
by  him  in  that  capacity.  Beyond  the  lapse  of 
time  and  the  frame  of  tne  deed  of  May  17, 1878, 
there  is  nothing  in  the  present  case  wnich  gives 
rise  to  the  suggestion  or  inference  that  Taylor 
was  acting  otherwise  than  in  the  discharge  of  his 
duty  as  executor.  Neither  the  lapse  of  time  nor 
the  frame  of  the  deed  is  sufiScient,  in  my  judg- 
ment, to  rsuse  the  presumption  that  he  was  acting 
otherwise.  In  my  opinion,  therefore,  the  abstract 
delivered  by  the  vendor  discloses  a  prinu!  fade 
title  on  his  part  in  accordance  with  the  contract 
and  the  purchasers  are  not,  in  the  state  of  circum- 
stances now  disclosed,  entitled  to  innst  on  his 
requisition.  This  decision  in  no  way  preclades 
the  purchasers  from  themselves  making  inquiry  as 
to  the  terms  of  the  will  of  William  Peeke ;  andH 
is  needless  to  say  that  I  express  no  opinioin  as  to 
what  would  be  the  effect  of  an  obje<^on  to  the 
title  based  on  the  result  of  such  inquiries. 

Solicitors  for  the  purchasers,  Belfrage  and  Co, 
for  E.  Lee  Mitchell,  Wellington,  Somerset. 

Solicitors  for  the  vendor,  IFocx!,  Bigg,  and  Natk, 
for  Kitsons,  Mackenzie,  and  Hext,  Torquay. 


Jan.  25  and  Feb.  20. 

(Before  Stirling,  J.) 

Be  Duke  of  Mablboboitoh  ;  Davis  v.  Whitk- 

HEAD.  (a) 

Voluntary  assignment — Assignment  of  leaseholds 
by  wife  to  husband  for  a  limited  purpose — Ad- 
missibility of  parol  evidence  to  show  the  tne 
transaction — Statute  of  Frauds  (29  Car.  2,e.3U 
ss.  7,  8. 

Shortly  after  the  marriage  of  the  Duke  aad 
Duchess  of  M.,  the  duchess  purchased  a  lease- 
hold house  with  moneys  forming  part  of  her 
separate  estate.  Shortly  after  the  duchess  exe- 
cuted what  purported  to  be  an  absolute  volunlar) 
assignment  of  the  house  to  the  duke.  The  duke 
mortgaged  the  house  for  16,000i.  There  was  parA 
evidence  to  show,  and  the  Court  found,  that  the 
assignm,ent  was  made  merely  for  the  purpose  of 
enabling  the  duke  to  borrow  money,  the  du4Aeei 
not  loishing  her  name  to  appear  on  the  mortgaft 
deed,  and  that,  subject  to  this,  it  was  intended 
that  the  house  should  continue  to  belong  to  the 
duchess,  and  the  duke  was  alvHtys  williug  and 
intended  to  reeonvey. 

Held  {following  Haigh  v.  Kaye.  26  L.  T.  Bep.  N.  S. 
675 ;  L.  Bep.  7  Ch.  App.  469).  t»  preference  (o 
Leman  v.  Whitley  (4  Kuss.  423),  that,  as  the  latt 
duke,  if  he  had  refused  to  reeonvey  the  equity  9f 
redemption  to  the  duchess,  could  not  have  set  ttp 
the  Statute  of  Frauds,  his  creditors  claiming  unditr 
him  were  in  no  better  position  :   the  equity  ef 

(<i)  BepgrUil  by  J.  Saxdersos,  Enq.,  BaiTlBter-«»-L«w. 
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redemptum  in  the  houee,  {herefore,belonged  to  the 

dvehess. 
Bt  tiie  jndgment  in  a  creditor's  action  for  tlie 
administeition  of  the  estate  of  the  late  Dnke  of 
Marlborough,  an  inquiry  was  directed  "  whetiier 
the  leasehold  house  known  as  3,  Carlton  House 
Tenaoe,  in  the  county  of  Middlesex,  belongs  to 
tiie  defendant,  the  Duchess  of  Marlborough, 
absolutely,  or  forms  part  of  the  testator's  personal 
estate."  The  inquiiy,  after  being  prosecuted  in 
chambers,  was  adjourned  into  court. 

The  defendants  Whitehead  and  the  Duchess  of 
Marlborough  were  executors  and  trustees  of  the 
late  duke's  will.  The  late  duke  and  the  duchess 
were  married  on  the  7th  June  1888.  About  that 
time  the  house  in  question  was  purchased  by  the 
duchess  out  of  her  separate  estate,  and  assigned 
to  her  by  deed  of  the  19th  Feb.  1889.  In  the 
foUowing  autumn,  the  duke  being  pressed  by  his 
creditors,  the  duchess  agreed  to  permit  him  to 
raise  money  on  the  security  of  the  house,  but  she 
stipulated  that  the  mortgage  should  not  be  given 
in  her  name. 

Bydeedof  Sthlfay  1890  the  duchess  as  beneficial 
owner  made  a  voluntary  assignment  of  the  house 
to  the  duke,  he  covenanting  to  pay  the  ground 
rent  and  perform  the  covenants.  By  deed  of  6th 
June  1890  the  duke  mortgaged  the  house  to 
secure  a  sum  of  16,0002.  The  duchess  in  her 
affidavit  Btated  that  she  did  not  wish  it  to  appear 
on  the  face  of  the  proposed  mortgage  that  she  was 
borrowing  money,  and  she  therefore  instructed  the 
defendant  AVhitehead,  her  solicitor,  to  pi-epare  an 
assignment  of  the  house  to  the  duke.  She 
farther  said : 

It  wag  never  intended  between  na  that  I  shonld  port 
with  the  bonne,  bnt  the  agreement  was  that  it  shonld 
lie  tnuuferred  to  my  husband  simply  and  solely  to 
enable  him  to  borrow  a  snm  of  money  npon  it,  and  that, 
nib;ect  to  the  mortga^,  the  house  should  remain  mine. 
The  matter  was  mentioned  between  us  at  subsequent 
itte».  and  the  question  of  the  reassignment  to  me  was 
mentioned  on  several  occasions,  and  it  was  always 
intended  by  both  of  ng  that  it  should  be  carried  out. 

She  also  stated  that,  at  an  interview  between 
the  late  duke,  the  duchess,  and  the  defendant 
Whitehead,  in  the  autumn  of  1890,  preparatory  to 
the  departure  of  Mr.  Whitehead  for  America  on 
the  duchess's  business,  the  duke  told  Mr.  White- 
head in  her  presence  "  that  the  house  had  been 
transferred  into  his  name  by  me  to  enable  him  to 
borrow  money  upon  it,  and  that  the  house 
belonged  to  me,  and  would  be  reassigned  to  me." 
The  conversation  on  that  occasion  was  a  general 
one  as  to  the  explanation  and  information  Mr. 
Whitehead  should  give  to  the  duchess's  friends 
and  trustees  in  America,  who  would  not  hesitate 
to  ask  questions. 

The  defendant  Whitehead,  with  reference  to 
this  mterview,  deposed  that  he  then  suggested  a 
re-transfer  to  the  duchess,  subject  to  the  mortgage. 
The  duke  agreed  with  the  suggestion,  but 
thought  the  matter  not  immediately  pressing,  and 
no  such  transfer  was  ever  made. 

Buckley,  Q.C.  and  Vernon  Smith  for  creditors 
ot  the  late  duke. — There  is  no  writing  to  show  the 
transaction.  In  Lincoln  v.  Wright  {33  L.  T.  Rep. 
0.  S.  35 ;  4  De  G.  &  J.  16)  the  plea  of  the  Statute  of 
Trauds  was  no  defence,  because  there  the  real 
tiangaction  was  a  mortgage,  and  not  an  absolute 
wmTfyance.      If  the  d^ed  presents    the    whole 


transaction,  then  you  must  not  go  behind  it  to 
estabUsh  a  parol  variation : 

Davit  V.  Otly,  12  L.  T.  Bep.  N.  S.  789 ;  36  Beav. 
208. 

The  duchess  could  not  ever  have  had  the  right 
to  call  upon  him  to  reconvey,  for  he  could  have 
refused,  hoping  to  borrow  more.  She  had  not 
ever  the  right  to  say,  "  Tou  have  incumbered  it 
enough."  [Stielinq,  J. — ^If  he  had  borrowed 
everything  ne  wanted  on  that  particular  occasion, 
she  could  have  asked  him  for  a  reconveyance  of  the 
equity  of  redemption.  Why  not  ?]  That  implies 
the  assumption  that  he  had  bori-owed  enough.  On 
the  question  whether  parol  evidence  was  admis- 
sible they  referred  to  the  following  cases  : 

Leman  v.  Whitley,  i  Buss.  423,  426  ; 

OhUdert  v.  ChiUers,  30  h.  T.  Bep.  O.  S.  3 ;  1  De 
G.  &  J.  482  ; 

Lord  Iriiham  v.  Child,  1  Bro.  C.  C.  92 ; 

CrippB  V.  Jee,  4,  Bro.  C.  C.  471  ; 

Bartlett  v.  PickersgiU,  1  Cox.  15. 

Orosvenor  Woods,  Q.C.  and  W.  C.  Bruce  for  the 
present  Duke  of  Marlborough,  who  had  obtained 
leave  to  attend  the  proceedings. — We  are  per- 
fectly willing  that  the  duchess  should  take  the 
equity  of  redemption. 

Graham  Hastings,  Q.C.  and  Maenaghten  for  the 
defendant,  the  Duchess  of  Marlborough. — The  duke 
knew  perfectly  well  that  the  deed  did  not  represent 
the  true  transaction  between  the  parties.  The 
object  here  was  to  assist  him,  and  the  duchess  might 
have  said,  "  You  shall  not  borrow  any  moi-e  than  a 
certain  sum."  Subject  to  the  raising  of  the  money 
it  was  her  house,  and  it  must  be  reoonveyed  to  her. 
Fraud  comes  in,  in  that  he  wishes  to  keep  it  not- 
withstanding the  transaction  itself.  [Stiblimo,  J. 
—Both  of  them  knew  that  the  conveyance  was 
absolute.]  Now  that  we  have  proved  the  true 
transaction,  the  Statute  of  Frauds  cannot  be  set 
up.  The  creditors  are  in  no  better  position  than 
the  duke.  The  present  case  is  analogous  to 
Childers  v.  ChUdert  {ubi  sup.). 

Beale,  Q.C.  aniEandey  BlaekweUtorthe  defen- 
dant Whitehead. 
Buckley  in  reply. 

Feb.  20.— Stiblino,  J,  (after  stating  the  facts 
and  considering  the  evidence)  thought  it  was  made 
out  that  the  house  was  transferred  to  the  late 
dnke  simply  for  the  limited  purpose  of  enabling 
him  to  borrow  money,  and  that,  subject  to  the 
mortgage  created  by  him,  it  was  intended  that  the 
house  should  continue  to  belong  to  th6  duchess. 
His  Lordship  continued: — If  the  question  raised 
related  to  a  sum  of  stock,  e.g.,  consols,  transfen-ed 
for  the  like  purpose,  I  should  be  of  opinion  that 
the  equity  of  redemption  belonged  to  the  duchess. 
The  plaintifF,  however,  who  represents  the  creditors 
of  the  late  duke,  raises  the  objection  (as  I  con- 
ceive he  is  perfectly  entitled  to  do)  that  the  evi- 
dence with  which  I  have  been  dealing  is  rendered 
inadmissible  by  the  Statute  of  Frauds,  sects.  7 
and  8.  To  this  it  is  answered  that  to  exclude  the 
evidence  would  be  to  cover  a  fraud ;  and  the  ques- 
tion to  be  decided  is  whether,  under  the  circum- 
stances, this  is  a  valid  answer  to  a  plea  of  the 
statute.  The  general  principle  that  the  statute  is 
not  to  be  used  as  a  protection  to  fraud  has  long 
been  recognised  by  courts  of  equity,  but  it  does 
not  seem  to  have  been  applied  in  a  uniform 
manner.     For  the  purposes  of  the  present  case, 
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the  most  important  decisions  to  be  considered  are 
those  of  Lord  Irnham  v.  Child  (1  Bro.  C.  C.  92), 
Leman  v.  Whithy  (4  Rubs.  423),  Lineolnr.  Wright 
(3.S  L.  T.  Rep.  O.  S.  35 ;  4  De  G.  &  J.  16),  and 
Haigh  v.  Kaye  (26  L.  T.  B«p.  N.  S.  675 ;  L.  Rep.  7 
Gh.  App.  469).    Lord  Imham  v.  Child  was  a  case 
of  a  bUf  being  filed  to  redeem  an  annuity  suggest- 
ing that  it  was  part  of  the  agreement  that  it 
should  be  redeemable,  the  agreement  being  left 
out  on  the  face  of  the   deed  on  the  idea  that  if 
inserted  the  transaction  would  be  usurious.     Parol 
evidence  was  offered  to  this,  but  not  admitted  to 
contradict,  the  deed  not  being  charged  to  have  been 
omitted  by  fraud.    In  that  case  the  Lord  Chan- 
cellor says :  "  It  is  admitted  that  the  deed  will 
bind  if  no  fraud  has  been  committed,  but  objected 
that  when  a  fraud  interferes,  there  the  evidence 
may  be  introduced.    The  objection  is  founded  on 
a  great  deal  of  wisdom  and  good  sense.    But  the 
question  is,  if  it  were  always  to  be  admitted, 
whether  it  would  not  be  subversive  of  justice  ;  the 
court  has  held  that  it  would.    If  the  agreement 
had  been  varied  by  fraud,  the  evidence  would  be 
admissible.     The  argument,  then,  must  be  to  im- 
pute fraud  to  the  party.     The  rule  of  evidence  is 
not  subverted,  if  there  is  clear  proof  of  fraud.  The 
committing    the     agreement    to    writing    is    an 
argument  against  fraud."     [His  Lordship,  after 
reading  further  passages  from  the  same  judg- 
ment, proceeded :]    The  decision  itself  was   ex- 
plained   in    Marquis    of    Townshend    v.    Stan- 
groom   (6  Ves.  328,    332),    and    seems    against 
the    claim    of     the    duchess.      I     think     that 
Lord   Imham   v.    Child    does   not    govern    the 
present  case.     Thei-e  the  question  whether  the 
deed  in  question  should  be  expressed  to  be  redeem- 
able  or   irredeemable   was   considered   by    the 
parties,  and  the  former  alternative  was  deliber- 
ately rejected;  and  if  in  the  present  case  the 
tuestion   whether   upon    the    execution   of   the 
eeds  of  the  5th  May  and  the  6th  June  1890  a 
declaration  of  trust  or  reconveyance  of  the  equity 
of  redemption  should  be  executed  had  been  raised 
between  the  duke  and  the  duchess  and  they  had 
decided  that  none  should  be,  the  cases  would 
have  seemed  to  me  parallel.    But  no  such  question 
arose  until  afterwards,  and  when  the  true  state  of 
things  was  brought  to  their  attention  by  their 
legal  adviser,  the  duke  appears  to  have  expressed 
his   willingness    to    i-econvey.      In    argument  a 
distinction  was  drawn  between  the  present  case 
and  Lincoln  v.  Wright  (ubi  sup.)  on  the  ground 
that  in  the  latter  case  the  deed  was  put  in  a  form 
contrary    tp    the    intentions    of    the    plaintiffs. 
I  do  not  read  the  judgment  of  Turner,  L.J.  in 
this  sense :  at  all  events  it  appears  to  me  that  no 
such  explanation  is  applicable  to  Haigh  v.  Kaye. 
[His  Lordship  considered  that  case,  and  referred 
to  Leman  v.    Whithy  {ubi  sup.),  where  a    son 
conveyed  an  estate  to  his  father,  nominally  as 
purcmiser,  but  really  as  a  trustee  in  order  that  the 
father    might   raise    money   on   it   by   way   of 
mortgage  u>r  the  use  of  the  son,  atkd  the  father, 
dying  ^fore  any  money  was  raised,  by  will  sub- 
sequent to  the  conveyance  made  a  general  devise 
of  all  his  real  estates,  the  case  was  held  within 
the  Statute  of  Frauds  and  parol  evidence  inadmis- 
sible to  prove  the  trust;    and  to  the  judgment 
of  Sir  John  Leach,  M.R.,  who  treated  the  trans- 
action as  a  purchase  and  gave  the  son  a  hen 
on    the    estate    as    vendor    for    the    apparent 
considei'ation,  none  of  which  had  been  paid.     He 


then  continued :]  If  the  views  of  the  law  which 
prevailed  in  Leman  v.  Whitley  had  been  followed 
m  Haigh  v.  Kaye,  it  seems  to  me  that  the 
plaintiff  ought  to  have  been  held  entitled  to  a 
uen  on  the  property  for  8502.,  the  nominal 
purchase  money,  instead  of  a  reconveyance.  As 
Haigh  v.  Kaye  is  more  recent,  and  also  (as  a 
decision  of  the  Court  of  Appeal)  of  higher 
authority  than  Leman  v.  Whitley,  I  consider  myself 
bound  to  follow  the  former  in  preference  to  the 
latter.  If  the  late  Duke  of  Marlborough  had  in 
his  lifetime  refused  to  convey  the  equity  of 
redemption  at  the  request  of  the  duchess,  I  think 
he  could  not  have  set  up  the  statute.  Nothing  of 
the  kind  ever  happened :  on  the  contrary  the 
evidence  appears  to  me  to  show  that  he  was  willing 
and  intended  to  reconvey,  though  unhappily  he 
put  off  carrying  his  expressed  intention  into  effect 
till  it  was  too  fate.  In  my  opinion  the  plaintiffs, 
as  claiming  under  him,  are  in  no  better  position ; 
and  I  think  the  inquiry  mast  he  answered  by 
finding  that  the  equity  of  redemption  in  the  lease- 
hold house,  No.  3,  Carlton  House  Terrace,  belongs 
to  the  defendant  the  Duchess  of  Marlborongh. 

Solicitors :     Lewis   and    Levoia;  MUicard  and 
Co.i   a.  C.  B.  Marshall;  Spencer  Whitehead. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Jan.  13. 
(Before  Day  and  Lawbance,  JJ.) 
NiND  V.  Nineteenth  Century  Building 
Society,  (o) 
Landlord    and     tenant — Underlease — Breach    of 
covenant  to  repair  in  head  lease — Solicitor's  and 
surveyor's  charges  for  preparing  notice  vnier 
Conveyancing  Act — Liability  o/^  under-lessee — 
Conveyancing  and  Law  of  Property   Act  1881 
(44  &  45   Viet.  e.  41),  s.  14 — Conveyancing  and 
Law  of  PropeHy  Act  1892  {S5  &  56  Vict.  c.  13), 
ss.  2  and  4. 
The  effect  of  sub-sect.  3  of  sect.  14  of  the  Co»»ef- 
ancing  Act  1881  is  to  confer  the  benefits  of  mi- 
sect.  1  on  an  under-lessee  for  apart  of  the  ferm, 
though  it  has  no  application  to  an  under-Ustei 
of  a  part  of  the  estate.     An  action  can  therefon 
be  brought  under  sect.  2  of  the  Conveyancing  Ad 
1892  by  a  lessor  against  an  under-lessee  of  pari 
of  the  term  to  recover  as  a  debt  the  costs  and 
expenses  incurred  in  the  employment  of  a  soli- 
citor or  surveyor  in  preparing  the  notice  of  the 
breaches  of  the  covenant  m  the  head  lease  for  whiA 
re-entry  has  been  threatened.    When  the  breaches 
complained  of  have  in  fact  been  remedied  by  the 
under-lessee  imm.ediately  on  receipt  of  the  notice, 
the  under-lessee  has  obtained  reUef  by  his  own 
conduct  and  the  operation  of  the  Act  of  1881.  aiii 
18 "  within  the  liability  of  sect.  2  of  the  Ad  rf 
1892,  vyithout  any  viritten  waiver  of  the  breaA 
being  given  by  the  lessor. 
This  was  an  appeal  from  a  decision  of  hie  Hononr 
the  judge  of  the  City  of  London  Court..    The 
action  was  brought  in  respect  of  surveyor's  and 
solicitor's  fees  inciin-ed   in   the    preparation  of 
notices  of  breach  of  covenant  under  seit.  14  of  the 
Conveyancing  Act  1881  in  connection  with  certain 
house  property  of  the  plaintiffs.    The  property 
consisted  of  twelve  houses,  which   in  ImO  were 

i  (a)  Beported  by  Henbt  Lkiob,  Eaq.,  Barrlster-tit-L*«. 
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leased  by  the  plaintiff  to  various  persons.  Subse- 
qoently,  in  1^5,  the  leases  all  became  vested  in 
one  Hall,  by  whom  they  were  mortgaged  by  sub- 
demise  to  the  defendants.  In  1891  the  defendants 
took  possession  of  the  premises,  which  were  then 
veiy  mnch  out  of  repair,  contrary  to  the  covenants 
in  the  head  lea,se. 

In  Nov.  1892  notice  was  served  by  the  lessor 
specifying  the  breaches  complained  of,  and  requir- 
ing the  ^fendants  to  remedy  them,  as  pi-ovided 
bysect.  14,  snb-sect.  I,  of  the  Conveyancing  Act 
1881,  which  enacts  that  • 

A  rigbt  of  re-entry  or  forfeiture  nnder  any  proviso  or 
■tipniation  in  a  lease,  for  a  breach  of  any  covenant  or 
oondition  in  the  lease,  Bhall  not  be  enforceable  by  action 
or  otherwise  nnleaa  and  until  the  lessor  serves  on  the 
katee  a  notice  specify in^r  the  particnlar  breach  com- 
plained of,  and,  if  the  breach  is  capable  of  remedy, 
rtqmrin;  the  lessee  to  remedy  the  breach,  and  in  any 
cue  requiring  the  lessee  to  make  compensation  in  money 
for  the  breach,  and  the  lessee  fails  within  a  reasonable 
time  thereafter  to  remedy  the  breach  if  it  is  capable  of 
remedy,  and  to  make  reasonable  compensation  in  money 
to  the  satisfaction  of  the  lessor  for  the  breach. 

And  by  sub-sect.  8  of  the  same  section  it  is 
enacted  uiat 

For  the  pniposes  of  this  section  ...  a  lessee 
includes  an  original  or  derivative  under-lessee. 

The  necessary  repairs  were  done  by  the  defen- 
dants, who  afterwards  paid  rent  for  the  premises 
vhichwas  accepted  by  the  plaintiff.  The  latter  then 
brought  this  action  for  51.  5a.  per  house  (but 
reducing  his  total  claim  to  502.)  in  reroect  of  the 
expenseshehad  incurred  in  the  shape  of  surveyor's 
snd  solicitor's  fees  in  the  preparation  and  serving 
of  his  notices  specifying  the  breaches  of  covenant 
complained  of. 

Sect  2,  snb-sect.  1,  of  the  Conveyancing  Act 
1892  provides  that 

A  lessor  shall  be  entitied  to  recover  as  a  debt  due  to 
him  from  the  lessee,  and  in  addition  to  damages  (if  any), 
aQ  reasonable  costs  and  expenses  properly  incurred  by 
the  lessor  in  the  employment  of  a  solicitor  and  surveyor 
or  valuer  or  otherwise  in  reference  to  any  breach  giving 
rise  to  a  right  of  re-entry  or  forfeiture  which,  at  the 
nqoett  of  the  lessee,  is  waived  by  the  lessor  by  writing 
imder  his  hand,  or  from  which  the  lessee  is  relieved 
mderthe  provisions  of  the  Conveyancing  and  Law  of 
Property  Act  1881  or  of  this  Act. 

By  sect.  4  of  the  same  Act  power  is  given  to 
the  court  oh  forfeiture  of  superior  leases  to  pro- 
tect "any  person  claiming  as  under-lessee  any 
estate  or  mterest  in  the  property  comprised 
in  the  lease  or  any  part  thereof,"  upon  such  con- 
ditions as  the  court  shall  think  fit. 

The  judge  of  the  City  of  London  Court  was  of 

X'  ion  that  the  defendants  as  imder- lessees  of  the 
le  ^mises  were  within  the  benefit  of  the  Con- 
Teyancin^  and  Law  of  Property  Act  of  1881  and 
the  liabi]ity  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  of  1892,  and  gave  juc^ment  for  the 
plaintifF. 

From  that  decision  the  defendants  appealed  to 
the  High  Court. 

VEyncourt' tor  the  appellants. — The  Act  of 
1881  does  not  give  an  under-lessee  any  right  of 
relief  against  a  lessor ;  and  sub-sect.  (3)  of  sect.  14 
Old]'  gives  him  such  right  against  an  under-lessor. 
The  lessor  can  turn  him  out  without  a  remedy. 
That  was  decided  in  1891  in  the  case  of  Burt  and 
another  v.  Gray  and  anoiher  (65  L.  T.  Hep.  N.  S. 
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229 ;  (1891)  2  Q.  B.  98\  confirming  the  opinion 
expressed  by  Kay,  J.  in  Cresswell  v.  Davidson  (56 
L.  T.  Rep.  N.  S.  811 ;  W.  N.  (1887)  87).  The  Act 
of  1881  does  not  create  any  privity  between  the 
lessor  and  an  under-lessee.  After  the  decision  of 
Burt  V.  Gray  {uhi  sup,),  sect.  4  of  the  Con- 
veyancing and  Law  of  Property  Act  1892 
(55  &  56  Tict.  c.  13)  was  passed  for  the 
express  purpose  of  providing  relief  for  under, 
lessees  ;  ana  nnder  that  section,  and  under  that 
section  only,  the  defendants  can  obtain  relief,  but 
they  are  not  within  either  the  benefits  or  liabilities 
of  the  Act  of  1881,  and  consequently  are  not 
liable  to  an  action  for  surveyor's  and  solicitor's 
fees  under  sect.  2  of  the  Act  of  1892.  That  section 
was  passed  on  account  of  the  case  of  the  Skinners' 
Company  v.  Knight  (65  L.  T.  Rep.  N.  S.  240  ; 
(1891)  2  Q.  B.  542),  which  decided  in  1891  that 
those  fees  were  not  within  the  compensation  for 
breach  of  covenant  for  which  a  lessee  was  liable 
under  sub-sect.  1  of  sect.  14  of  the  Act  of  1881. 
Those  expenses,  therefore  are  now  brought  within 
sect.  14  of  the  Conveyancing  Act  of  1881,  which  is 
the  object  and  effect  of  that  new  section ;  and  if. 
as  the  appellants  contend,  they  are  not  lessees, 
within  sect.  14,  no  new  liability  is  imposed  upon 
them  by  sect.  2.  There  is  another  point.  Th»- 
latter  part  of  sect.  2  has  not  been  complied  with 
by  the  lessor ;  the  breach  has  not  been  waived  by 
writing  under  his  hand,  nor  has  the  lessee  been 
I'elieved  from  it  under  the  provisions  of  the  Act  of 
1881  or  that  of  1892. 

T.  Terrell  for  the  respondent. — With  regard  to- 
the  last  point.  There  has  been  no  request  by  the 
defendants  for  a  waiver  in  writing,  so  that  if  a 
condition  is  lacking  on  the  plaintiff's  part  it  is 
because  a  stiU  earlier  condition  is  unperformed  by 
the  defendants;  but  the  defendants  have  been 
relieved  under  the  provisions  of  the  statutes. 
Their  own  conduct  by  means  of  the  operation  of 
sect.  14  has  relieved  them  from  the  foi-feiture 
which  the  head  lease  provided  for,  and  both  in 
form  and  substance  they  owe  their  relief  to  the 
provisions  of  the  Conveyancing  Act  of  1881.  On 
the  other  point,  the  cases  of  Burt  v.  Gray  (ubi 
sup.)  and  CreseweU  v.  Davidson  (ubi  sup.)  both 
turn  on  the  fact  that  the  under-lessees  were  under- 
lessees  of  part  of  the  property  only.  Such  an 
under-lessee  is  declared  by  those  authorities  to 
have  no  right  of  relief  against  the  lessor,  and  to 
protect  him  sect.  4  of  the  Act  of  1892  was  passed. 
But  under-lessees  of  part  of  the  term  are  not 
within  those  cases  nor  within  that  section.  They 
were  already  within  the  reach  of  the  Act  of  1881 
by  virtue  of  sub-sect.  3  of  sect.  14.  They  were 
therefore  entitled  to  relief  under  that  section,  ahd 
consequently  are  liable  for  these  expenses,  which 
are  by  sect.  2  of  the  Act  of  1892  brought  within 
the  compensation  to  which  the  lessor  is  entitled 
and  made  i-ecoverable  in  this  way.  There  ai"e 
dicta  of  Kay,  J.  in  Cresswell  v.  Davidson  (ubi 
sup.)  expressing  doubt  as  to  whether  such  an, 
under-lessee  as  this  is  within  sect.  14,  but  they 
were  not  necessaiy  to  the  decision  of  the  case- 
before  him,  and  need  not  and  ought  not  to  be- 
followed  here. 

D'Eyneourt  replied. 

Day,  J. — In  my  opinion  the  judge  of  the  City 
of  London  Court  was  quite  correct  in  his  ruling. 
The  first  question  is  whether  the  Act  of  1881, 
and  consequently  the  2nd  section  of  the  Act  of 
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1892,  apply  to  the  sub-lessee  of  part  of  a  term. 
In  Burt  V.  Gray  (65  L.  T.  Bep.  N.  S.  229 ;  (1891) 
2  Q.  B.  98)  following  the  case  of  CreatweU  v. 
Davidtmi  (56  L.  T.  Rep.  N.  S.  811 ;  W.  N.  (1887) 
87)  it  was  held  that  the  Act  of  1881  did  not 
apply  to  the  sub-lessee  of  part  of  the  demised 
premises,  and  I  do  not  question  the  correctness 
of  that  decision ;  but  there  has  been  no  decision 
in  the  case  of  a  sub-lessee  of  a  part  of  the  term ; 
and  it  seems  to  me,  after  considering  the  statutes 
and  the  authorities  which  have  been  cited  before 
us,  that  the  Act  of  1881  does  applj  to  an  under- 
lessee  like  that  in  the  present  case.  There  ie 
nothing  in  Burt  v.  Gray  {ubi  sup.)  to  indicate 
that  the  judges  who  decided  that  case  would  have 
held  otherwise  than  aa  we  are  holding  in  the 
present  case,  and  we  are  agreed  that  this  case  is 
■within  the  words  of  sect.  14  of  the  Act  of  1881. 
Sy  sub-sect.  3  of  that  section  "  lessee  "  is  declared 
to  include  "  original  or  derivative  under-lessee ; " 
the  adjectives  used  are  not  familiar  to  readers  of 
real  property  law,  but  I  suppose  they  mean  any 
underlease  whatever ;  that  ia,  any  underlease  of 
part  of  the  term,  as  distinguished  from  an  under- 
lease of  part  of  the  property.  The  defendant 
therefore  was  a  lessee  under  sect.  14,  and  liable 
to  have  proceedings  taken  against  him  under  that 
section.  Procee£ngs  have  been  taken,  and  he 
has  had  notice  to  remedy  the  breach  of 
covenant,  and  he  has  repaired,  and  has  since 
paid  rent  which  has  been  received  by  the  plaintiff. 
The  plaintiff  demanded  compensation;  but  it  has 
been  neld  in  The  Skinners  Company  v.  Knight  (65 
L.Ti  B«p.  N.S.  240;  (1891)  2  Q.  B.  542)  that  the 
compensation  which  can  be  recovered  under 
sect.  14  of  the  Act  of  1881  does  not  include  these 
particular  matters  of  surveyor's  and  solicitor's 
costs,  and  he  therefore  brings  this  action  under 
«ect.  2  of  the  Act  of  1892.  If  the  defendant  had 
not  complied  with  the  notice  to  repair  he  could 
have  applied  for  relief  under  sect.  14,  sub-sect.  2, 
when  the  court  could  have  imposed  the  payment 
of  these  expenses  as  the  condition  on  which  relief 
would  be  granted,  but  he  has  complied  with  that 
notice,  and  the  only  way  of  recovering  .these 
^expenses  is  by  such  an  action  as  this.  Two 
sections  of  the  Act  of  1892  are  said  to  have  been 
passed  to  obviate  particular  difficulties,  namely, 
sect.  2  to  remedy  the  difficulty  arising  out  of  the 
«a8e  of  The  Skmners  Company  v.  Knight  {ubi 
«up.),  where  it  was  held  that  the  cost  incurred  by 
the  lessor  in  consulting  and  employing  a  solicitor 
and  surveyor  in  respect  of  the  preparation  of  the 
notice  did  not  come  within  the  compensation  for 
which  a  lessee  is  liable  under  sect.  14,  sub-sect.  1,  of 
the  Act  of  1881,  and  sect.  4  to  remedy  the  defect 
or  blot  exposed  by  Burtr.  Gray  (uW  sup.),  and  to 
make  under-lessees  of  part  of  an  estate  amenable 
to,  or  rather  to  give  them  the  benefit  of,  the  Act 
of  1881.  Our  opinion  is,  that  sect.  4  would  have 
been  unnecessary  for  under-lessees  of  part  of  the 
term  who  were  already  within  the  meaning  of  the 
term  "  lessee  "  in  the  Act  of  1881,  and  were  there- 
for© subject  to  the  liability  created  by  sect.  2  of 
the  Act  of  1892,  under  which  this  action  is  brought. 
A  second  point  has  been  raised  before  us  on  behalf 
of  the  de&ndante,  and  it  is  said  that  there  is  a 
condition  precedent  which  has  not  been  fulfilled, 
for  the  action  can  only  be  brought  when  there  is 
a  waiver  in  writimg  under  the  latter  part  of 
Bttb-sect.  1  of  sect.  2  of  the  Act  of  1892.  But 
there  is  no  evidence  of  any  request  by  the  lessee, 


so  that  a  prior  condition  on  his  part  is  not  fnl- 
filled,  and,  besides,  in  my  judgment,  the  defen- 
dant has  been  relieved  under  the  provisions  of  the 
Act  of  1881 ;  ■  if  not  in  point  of  form,  at  least  in 
point  of  substance,  he  is  relieved  by  his  own  con- 
duct and  the  operation  of  the  statute.  The  anpel- 
lants  must  therefore  fail  on  both  pointe,  and  the 
decision  of  the  judge  of  the  City  of  London  Ckmrt 
must  be  affirmed. 

Lawbance,  J. — I  am  of  the  same  opinion. 
Appeal  dismissed.     Decision  of  the  judge  of 
the  City  of  London  Court  affi.med. 

Solicitors  for    the  plaintiff,  Corsellis,  Mosiop, 
and  Bemey. 

Solicitors  for  the  defendant,  Griffinhoofe  and 
Brewster. 


%^x^^m  Cmirt  of  Inbicatttre. 
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Be  Webb  ;  Lambert  v.  Stiix.  (a) 

APPEAL  FBOM  THE  CHAMCEBT  DIVISIOK. 

Solicitor  -  trustee — Professional  charges — SetM 
account — Belease — Be-opening  and  setting  aside 
— Lapse  of  iime. 

The  defendants,  who  toere  solieitors,  were  trmleti 
and  executors  of  a  vnll  with  power  to  charge  for 
professional  services.  Having  wound-up  the 
estate,  they  sent  a  letter  to  the  residwtni 
legatees  containing  an  executorship  account,  cmi 
saying  that,  if  they  would  call  at  their  office  tkm 
days  later,  they  would  give  them  any  explatiatiot 
they  might  require  and  hand  them  a  cheque  for 
their  share  of  the  residue.  The  account  contained 
an  itemof  1161.  for  costs  relating  to  theexeaitor- 
ship.  The  residuary  legatees  attended  u 
requested,  approved  of  tlie  account,  received  « 
cheque  for  their  respective  shares  of  the  rettdue, 
and  executed  a  release  to  the  defendants.  The 
defendants  did  not  deliver  any  detailed  biO  of 
costs  to  the  legatees,  nor  did  they  inform  them 
that  they  were  entitled  to  have  o»e  delivered  at^ 
to  have  it  taxed.  Nine  years  afterwards  tt< 
legatees  brought  an  action  claiming  a  declaratuit 
that  the  release  was  not  binding  on  them,  and 
delivery  and  taxation  of  a  bill  of  costs. 

Held,  that,  although  it  was  the  duty  of  the  defe*- 
dants  to  have  told  the  plaintiffs  thai  they  wnr 
entitled  to  have  a  biU  of  costs  aTtd  to  have  it 
taxed,  the  omission  to  do  so  was  not  a  sufficie*i 
ground  for  setting  aside  the  release  and  openi*} 
the  settled  account  in  the  absence  of  proof  th^ 
som^  injustice  had  been  done,  that  some  unfair 
advantage  had  been  taken,  or  that  excetnn 
charges  )iad  been  made. 

Decision  of  Bomer,  J,  affirmed. 

This  action  was  brought  by  certun  beneficiwiw 

under  the  will  of  Wflliam  Webb  to   re-open  » 

settled  account  and  to  set  aside  a  release. 
The  defendants    were  solicitors    carrying  on 

business  under  the  name  of  Still  and  Son.    The/ 

were  the  testator's  solicitors  and  the  execaton 

and  trustees  of  the  will. 

(a)  Beported  by  W.  0.  Bus,  Esq.,  B(rrtelgr«t-I«w. 
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The  testator,  who  was  a  builder,  bj  his  vill  dated , 
the  26th  April  1881,  bequeathed  cei-tain  leasehold 
honses  to  the  defeadanta,  S.  F.  Still  and  £.  B. 
Still,  upon  certain  trusts  for  the  benefit  of  the 
testator's  five  children  and  their  issue,  and  gave 
the  residue  of  his  personal  estate  and  his  real 
estate  to  his  five  children  in  equal  shares. 

The  will  contained  a  clause  providing  that  tbe 
defendants  and  ereiT  future  trustee  or  executor 
of  the  will  who  should  be  a  solicitor  might  act  as 
solicitor  to  the  estate,  and  should  be  entitled  to 
charge  and  should  be  paid  for  all  business  done 
by  him  in  relation  to  the  administration  of  the 
estate  or  the  trusts  of  the  will,  and  also  to  several 
contracts  for  works  and  buildings  therein  referred 
to,  in  the  same  manner  as  if  he  had  not  been  a 
tnistee  or  executor,  and  for  the  time  which  he 
should  necessarily  or  properly  employ  in  the  execu- 
tion of  his  duties  as  trustee  or  executor. 

The  testator  died  the  day  after  he  executed  his 
will,  and  it  was  shortly  aftei-wards  proved  by  the 
defendants. 

On  Saturday,  the  23rd  June  1883,  the  defen- 
dants sent  to  each  of  the  testator's  four  surviving 
childieh,  and  the  administratrix  of  the  one  who 
was  dead,  the  following  letter : 

Hie  flxecntora  of  the  late  Mr. 'William  Webb  are  now 
in  » position  to  wind-ap  his  estate,  so  we  are  sending 
joa  herewith  a  copy  of  tbe  ezeontorship  aooount,  showing 
that  the  balance  to  be  divided  amongst  the  residnaiy 
legatees  is  3311.  3«.  4d.,  joxa  fifth  share  of  which  is 
Mi.  it.  Sd.  We  also  inclose  an  account  of  payments 
the  eiecTttors  have  made  on  yonr  behalf,  which  will  have 
to  be  deducted  from  your  share  of  the  residue.  If  yoa 
wiU  call  here  on  Tuesday  next,  at  two  o'clock,  we  will 
gire  yon  any  explanation  yon  may  require  as  to  the 
uoonnta,  and  hand  yon  a  cheque  for  the  balance  doe 
to  you. 

A  lithographed  account  of  the  receipts  and  pay- 
ments of  the  executors,  showing  the  bsdanoe  above 
mentioned,  aocompanied  this  letter.  This  account 
showed  receipts  amountitig  to  15482.  18s.  6d., 
and  disbursements  amounting  to  12172.  158.  2d., 
among  the  latter  being  a  sum  of  242.  2s.,  Still 
md  Son's  costs  relating  to  obtaining  probate; 
i  son)  of  191.  17s.  4d.,  their  costs  against  tbe 
testator  up  to  the  date  of  his  death  ;  and  a 
ram  of  1162.  Vs.  2d.,  "  costs  relating  to  executor- 
■hip  and  counsel's  fees."  There  was  nothing  to 
■bow  how  these  three  items  were  made  up,  and  the 
defendants  never  furnished  the  legatees  with  any 
vouchers  nor  detailed  accounts. 

On  the  28th  June  the  residuary  legatees  came 
to  the  office  of  Messrs.  Still  and  Son  and  re- 
cared  cheques  for  their  shares  of  tbe  residue,  and 
eiecuted  a  release  releasing  the  executors  from 
aU  demands  in  respect  of  the  residuary  estate. 
Annexed  to  this  release  was  a  copy  of  the  account. 
Tbe  residuary  legatees  also  signed  at  the  foot  of 
tbe  executorship  account  the  following  memo- 
random  :  "  We  have  examined  and  approve  of 
the  foregoing  account."  There  was,  however,  a 
conflict  of  evidence  as  to  the  exact  date  on  which 
the  account  was  signed. 

On  the  26th  Sept.  1892  three  of  the  residuary 
legatees  having  oeen  advised  that  they  could 
probab^  get  the  amount  of  the  costs  reduced  con- 
nderabfy  on  taxation,  obtained  a  common  order 
for  taxation,  but  on  the  application  of  Messrs.  Still 
the  order  was  on  the  28th  Jan.  1893  discharged. 

In  Feb.  1893  they  commenced  the  present 
action,  and  in  the  statement  of  claim  alleged  that 


on  the  28th  June  they  believed  tbat  they  were 
only  signing  receipts  for  the  amount  they  re- 
ceived ;  that  the  letter  of  the  23rd  June  did  not 
mention  any  release ;  and  that  no  draft  copy  of 
the  release  was  at  any  time  furnished  to  them, 
nor  was  any  intimation  given  to  them  that  they 
would  be  asked  to  sign  any  release,  nor  was  the 
release  ever  read  over  or  explained  to  them  ;  that> 
no  particulars  of  the  bills  of  costs  had  ever  been 
furnished  to  them,  and  that  such  bills  were  grossly 
excessive  in  amount,  and  they  claimed  a  declaration 
t^t  the  release  was  not  binding,  administration, 
of  the  personal  estate  of  the  intestate,  and  delivery 
and  taxation  of  the  bills  of  costs. 

The  plaintiffs  obtained  an  order  for  discoveiy 
of  documents.  Tbe  costs  ledger  of  Messrs.  Still 
and  Son  was  produced,  which  contained  the . 
particulars  ot  the  chaises  for  the  business  done . 
with  reference  to  the  estate.  Among  the  items 
were  charges  for  attendances  by  one  partner  on 
another  to  pay  fees  due  to  themselves.  The 
charges  in  tne  ledger  amounted  to  1482.  7s.  Sd., 
which  was  72.  8s.  4<2.  more  than  the  amount  of  the 
two  sums  of  1162. 17s.  2d.  and  242.  2^.  charged  in 
the  account  I'endered  to  the  residuary  legatees. 

The  managing  clerk  of  the  solicitor  of  the- 
plaintiffs  deposed  that  he  believed  that  on  taxa- 
tion at  least  one-sixth  of  the  costs  would  be  dis- 
allowed ;  but  no  gross  overcharge  was  proved,  nor 
was  any  error  shown  in  the  items  of  the  account 
other  than  costs. 

Bomer,  J.  dismissed  the  action,  and  the  plain- 
tiffs appealed. 

OsioM,  Q.C.  and  Pochin  for  the  appellants. — 
Sufficient  time  was  not  given  to  the  ap{)ellantB  to 
examine  the  accounts ;  they  had  no  independent 
advice ;  no  vouchers  or  bills  of  costs  were  pro- 
duced ;  they  received  no  copy  of  the  release  before 
or  after  they  signed  it;  neither  the  releato  nor 
the  accounts  were  properly  read  over  or  explained 
to  them  ;  the  charges  for  costs  are  extortionate, 
and  by  including  them  in  the  release  the  trusteea 
prevented  the  beneficiaries  from  having  them 
taxed  without  first  setting  aside  the  release.  The 
judgment  of  Kay,  L.  J.,  in  Re  Fish ;  Bennett  v. 
Bennett  (69  L.  T.  Bep.  N.  S.  233 ;  (1893)  2  Ch. 
413,  425),  shows  that  the  court  will  watch  very 
jealously  the  conduct  of  a  solicitor-trustee  who 
prepares  the  document  giving  him  a  right  to 
charge  his  costs.  A  solicitor  is  not  allowed  to- 
take  a  benefit  from  his  client : 
Welles  V.  Middleton,  1  Cox.  112  ; 
Tyara  v.  AUop,  61  L.  T.  Bep.  N.  S.  8  : 
Morgan  v.  Miuett,  36  L.  T.  Eep.  N.  S.  948  ;  6  Ch, 
Div.  638. 

The  general  rule  that  settled  accounts  cannot  be 
opened  without  showing  prima  facie  some  errors 
in  them  does  not  apply  to  accounts  between 
trustees  and  cestuis  que  trust,  nor  between  soli- 
citors and  clients.  It  is  sufficient  here  to  prove 
that  no  vouchers  were  produced  or  bills  of  costs 
delivered  to  entitle  these  plaintiffs  to  have  the 
accounts  opened,  although  they  executed  the 
release  and  approved  of  the  accounts.  But  some  of 
the  items  in  the  "  cost  ledger  "  are  improper,  and 
proof  that  one  item  is  clearly  wrong  is  sufficient 
to  open  tbe  account : 

Ward  V.  Sharp,  50  L.  T.  Eep.  N.  S.  557. 
It  was  the  duty  of  the  defendants  to  have  told  the 
plaintiffs  before  they  approved  of  the  accounts 
and  signed  the  release  tnat  they  had  a  right  to 
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have  the  coats  taxed ;  and  they  cannot  now  arail 
themselves  of  the  isnorance  of  their  cestuis  que 
ttiut  and  set  up  this  release,  which  was  executed 
without  any  independent  professional  assistance : 

Walker  v.  Symondt,  3  Swanst.  1,  58,  73 ; 

Moore  v.  Frowd,  3  My.  &  Cr.  46,  48 ; 

Totld  V.  Wilton,  9  Beav.  486. 

This  case  is  within  the  principles  stated  in 
Coleman  v.  Mellenh,  2  Mao.  &  Q.  309. 

The  length  of  time  which  has  elapsed  since  the 
release  was  executed  and  the  accounts  approved 
does  not  amount  to  laches  or  acquiescence  for  the 
plaintiffs  were  ignorant  of  their  rights : 
Bennett  v.  Colley,  2  My.  &  K.  225.  232 : 
Lindsay  Petroleum  Company  v.  Hurd,  L.  Bep.  5, 

P.  C.  221 ; 
Erlanger  v.  The  Seto  Sombrero   Phonphate  Com- 
pany, 39  L.  T.  Bep.  N.  S.  269 ;   3  App.  Cu. 
1218,1279; 
Lewin  on  Trusts,  9th  edit.  p.  1058. 

Bcmsfield,  Q.C.  and  Yate  Lee  for  the  defendants. 

— These  accounts  will  not  be  opened  after  the 

lapse  of  so  many  years  unless  it  is  pi-oved  that  the 

•defendants  took  some  unfair  advantage,  and  there 

is  no  evidence  of  that.     On  the  evidence  Homer, 

,  3.  held  that  all  the  grounds '  alleged  for  setting 

.aside  the  release  were  disproved.     The  defendants 

were  not  the  solicitors  of  the  plaintifh,  and  the 

fact  that  the  plaintiffs  were  not  told  that  they 

had  a  right  to  have  the  bill  taxed,  and  that  the 

-Touchers   were  not  produced  to  them,  and    that 

some   items  might  be  disallowed  on  taxation,  is 

not  sufficient.    No  proof  has  been  given  of  any 

erroneous  charges.     The   items   entered  in  the 

defendants'  books  amounted  to  over  71.  more  than 

they  chared.  It  was  not  necessary  for  the  defen- 

vdants  to  give  the  particulars  of  their  charges : 

Stedman  v.  Collett,  17  Beav.  608  j 

Turner  v.  Hand,  27  Beav.  661  ; 

Ex  parte  Hemming,  28  L.  T.  Hep.  O.  S.  144. 

None  of  the  cases  cited  on  behalf  of  the  plaintiffs 
go  far  enough  to  support  their  contention.  The 
nearest  is  Todd  v.  WiUon  {uhi  eup.),  and  the 
words  of  the  judgment  perhaps  fit  this  case,  but 
the  facts  are  very  different.  There  the  solicitor 
had  no  right  to  make  any  professional  charges, 
and  therefore  the  whole  of  his  bill  was  improper. 
He  Fish  [ubi  aup.)  only  decided  that  a  settlement 
by  the  trustees  of  the  bill  of  costs  of  a  solicitor- 
trustee  did  not  prevent  the  cestuis  que  trust  from 
disputing  it.  Coleman  v.  Mellersh  {ubi  sup.)  was 
a  case  in  which  the  solicitor  had  made  a  gross 
overcharge.  That  is  not  the  case  here.  The  other 
.  cases  are  cases  of  a  solicitor  taking  a  benefit 
from  his  client,  and  have  little  bearmg  on  the 
present  case.  No  bill  was  ever  made  out  by  the 
defendants,  and  it  does  not  follow  that,  if  it  had 
l)een  made  out.  it  would  have  been  a  copy  of  the 
items  in  the  ledger. 

Osicald  in  reply. — This  case  cannot  be  decided 
in  favour  of  the  defendants  without  overruling 
Todd  V.  Wilson  [ubi  sup.).  No  case  has  been 
cited  where  a  solicitor-trustee  has  been  allowed  to 
retain  his  charges  without  delivering  a  bill.  Some 
of  the  items  charged  here  would  be  disallowed  on 
the  principle  of  Ec  Chappie ;  Newton  v.  Chapman 
(.->!  L.  T.  Hep.  X.  S.  748;  27  Oh.  Div.  584). 
In  Coleman  v.  Mellersh  {ubi  sup.)  the  account  was 
opened  because  there  was  an  improper  charge  of 
7<>?.,  and  there  is  no  difference  between  charging 


one  lar^  sum  and  a  number  of  smaJl  ones.  The 
cases  cited  on  behalf  of  the  defendants  do  not 
apply.  In  Stedman  v.  Collett  {vhi  sup.)  both  sides 
had  proper  knowledge.  Here  they  had  not.  The 
other  cases  are  cases  under  the  Solicitors  Act 
and  they  were  decided  on  the  provisions  of  the 
Act. 

LiNDLEY,  L.J. —  This  is  an  appeal  from  the 
refusal  by  Romer,  J.  to  set  aside  an  aooount  and 
a  release  settled  and  signed  ten  years  ago.  I 
think  that,  on  the  materials  before  us,  he  was 
quite  right.  The  position  of  the  parties  was 
uiis :  A  gentleman  had  died,  leaving  a  will 
appointing  the  two  defendants,  the  Messrs.  Still, 
who  were  solicitors,  his  trustees ;  and  that  will  con- 
tained a  clause  enabling  them  to  make  what  I  will 
call  shortly^rof  essionai  charges  for  their  serrices. 
The  plaintiffs  are  three  of  his  residuary  l^zatees. 
The  value  of  his  residuary  property  appears  to 
have  been  about  15002.  The  solicitors  wound-up 
his  affairs,  and  on  the  23rd  June  1883  they  wrote 
this  letter  to  the  residuary  legatee :  [His  Lord- 
ship read  the  letter.]  The  account  which  accom- 
panied this  letter  is,  on  the  face  of  it,  a  clear, 
full,  and  fair  account  of  what  had  been  done  in 
the  winding-up  of  the  estate — a  full  debtor  and 
creditor  account,  intelligible  to  anybody  who  is 
capable  of  understanding  an  account  at  alL  One 
item  in  it  is,  "  Paid  Messrs.  Still  and  Son.  costs 
relating  to  the  executorship,  1162.  17«.  2d."  The 
residuary  legatees,  having  got  this  account,  sign 
at  the  foot  of  it  a  memorandum,  "  We  have 
examined  and  approve  of  the  foregoing  account." 
The  date  is  not  put  down,  so  I  say  nothing  aboat 
the  date.  It  may  have  been  the  ^th  June  when 
the  release  was  executed.  After  having  had  the 
account,  and  after  having  had  an  opportunity  of 
putting  such  questions  as  they  thought  fit  to  put 
ther  sign  this  memorandum  of  approval.  On  the 
28th  June  1883  they  signed  a  release,  releasing 
the  trustees  and  executors  from  all  demands  in 
respect  of  the  residuary  estate.  They  did  that 
upon  the  i-eceipt  by  them  of  their  slures  of  the 
residue.  Let  us  see  what  it  is,  if  anything,  that 
was  wrong  in  that  transaction,  'xhe  duty  of 
Messrs.  Still,  who  were  solicitors  and  trustees,  was 
difficult  to  perform.  When  solicitors  who  are 
trustees  have  power  to  charge  their  costs,  they 
ought  to  be  very  particular :  and,  in  strictness, 
what  they  ought  to  have  said  to  the  residnaiy 
legatees,  and  what,  according  to  the  evidence, 
they  did  not  say,  was  this :  "  You  see  we  have 
charged  you  1161.  for  the  costs.  You  are  entitled 
to  ask  us  to  give  you  a  detailed  bill  of  those  costs, 
and,  moreover,  you  are  entitled  to  have  that  bill 
taxed  if  you  think  proper."  Although  the 
residuary  legatees  were  not  Messrs.  Still's  clients 
upon  a  retainer,  so  that  they  could  make 
out  a  bill  of  costs  and  sue  them  for  it,  yet  in  their 
position  of  trustees  and  solicitors  it  was  their  dntjr 
in  strictness  to  have  given  these  persons  the 
information  which  I  have  stated,  and  this  they 
failed  to  do.  What  is  the  consequence  of  that  ? 
An  account  settied  and  a  I'elease  executed  cannot 
be  set  aside  for  the  asking.  What  is  necessary  in 
order  to  set  aside  a  settled  account  or  a  release,  or 
both  together,  when  the  release  proceeds  upon  the 
footing  of  an  account  P  It  is  essential  to  show  that 
there  has  been  some  injustice  done — ^to  show  that 
there  has  been  some  fraud,  some  pressure,  aome 
ovei-charge,  something  wrong,  to  cloak  which 
the  release  has  been  obtained.    Prove  that  and  the 
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nlease  cannot  stand.  If,  then,  it  could  be  shown 
in  this  case  tliat  anr  unfair  advantaze  whatever 
kad  been  taken  of  these  persons,  and  if  a  single 
impartial,  competent  witness  lutd  been  called  to 
laj,  looking  at  what  is  called  the  costs  ledger,  and 
looking  at  what  was  done,  that  1162.  was  an  im- 
proper sum,  I  think,  subject,  to  the  question  of 
time,  that  these  residuary  legatees  would  have 
been  entitled  to  relief.  But  they  do  not  do  any- 
thing of  the  sort.  Having  ^ot  discovery  of  docu- 
ments, they  find  it  utterly  impossible  to  substan- 
tiate or  maintaJTi  any  attack  whatever  on  this 
account  except  the  item  of  costs.  There  is  not  a 
anjtle  error  found,  there  is  not  a  tittle  of  evidence 
to  show  that  there  is  any  mistake,  either  of 
omission  or  charge,  in  that  part  of  the  bill  which 
relates  to  the  winding-up  ot  the  testator's  estate, 
«nd  I  take  it  now,  alter  all  the  discovery  which 
kas  been  obtained  in  this  suit,  that  that  part  of 
this  account  is  unassailable,  and  is  straight- 
forward, honest,  and  correct.  But  then  the  appel- 
lants attack  this  item  of  costs ;  and  how  do  they 
do  it?  They  treat  Messrs.  Still  as  having  sent  in 
»  bill  containing  the  items  which  are  found  in 
That  is  called  the  costs  ledger.  But  Messrs.  Still 
hare  not  done  so.  It  is  not  to  be  assumed  that, 
if  they  had  sent  in  a  bill,  they  would  have  sent  in 
a  copy  of  the  items  in  their  ledger.  What  is  to  be 
assnmed  is,  that  if  they  had  sent  in  a  bill  they 
would  have  taken  care  about  framing  it.  The  real 
tmth  is,  they  never  furnished  a  bill.  They  had 
uked  theee  people  to  allow  these  costs  at  1162., 
and  it  was  perfectly  competent  for  them  to  do  so. 
I  have  ali«ady  pointed  out  that  they  ought  in 
(trictness  to  nave  given  more  information  than 
they  did ;  but  what  ground  have  we  for  supposing 
that  1162.  is  an  exorbitant  or  improper  charge  r 
To  my  mind  there  is  not  the  slightest  evidence  to 
show  anything  of  the  sort.  What  we  have  to  ask 
ooraelves  is  thns :  Is  it  justice  to  set  aside  a  release 
or  a  settled  accoimt  ten  years  after  its  date  upon  a 
snrmise  that  a  charge  may  be  unreasonable,  when 
tliere  has  been  every  opportunity  of  proving  that 
it  is  unreasonable  and  not  a  tittle  of  evidence 
is  adduced  te  show  that  it  is  P  In  my  opinion 
the  judgment  of  Homer,  J.  was  correct,  and 
this  is  an  action  that  ought  never  to  have 
been  brought.  The  appeal  will  be  dismissed  with 
costs. 

Smith,  L.J. — ^I  am  of  the  same  opinion,  but  I 
wish  to  make  a  few  remarks  in  consequence  of  the 
way  in  which  this  case  has  been  presented  to  us 
against  Messrs.  Still.  This  is  an  action  brought 
to  open  a  transaction  which  took  place  about  ten 
years  ^o.  The  settlement  and  release  now  im- 
peached were  preceded  by  a  letter  of  a  most 
proper  kind,  which  has  been  read  by  Lindley, 
LJ.  Everything  is  in  order  except  one  matter,  to 
which  I  will  presently  refer.  The  five  beneficiaries 
have  the  account  sent  to  them ;  they  have  the 
opportunity  of  investigating  that  account,  and  of 
asking  for  any  explanation ;  they  presumably 
having  investigated  that  account  sign  their 
approval  of  it  as  being  accurate  and  correct,  and, 
in  addition  to  that,  they  sign  a  release,  releasing 
from  all  demands  in  respect  to  the  residuary 
estate  the  Messrs.  StUl  who  had  been  acting  as 
executors  and  trustees  of  the  testator.  That  took 
place  as  long  ago  as  June  1883.  How  and  under 
what  circumstances  nine  and  a  half  years  after- 
wards three  of  these  five  beneficiaries  find  out 
that  the  residuary  legatees  did  not  understand 


the  release,  and  that  they  did  not  understand  the 
settled  account,  for  that  they  were  illiterate  and 
poor  and  what  not,  as  is  stated  by  the  plaintiffs' 
counsel,  I  do  not  pause  to  inquire.  Now,  what 
happened?  These  proceedings  are  taken  by  a 
solicitor,  Mr.  Chapman,  at  the  instance  of  these 
three,  to  get  a  bill  of  coste  delivered  by  Messrs. 
Still,  and  to  have  it  taxed.  The  first  proceeding 
was  the  common  order  to  tax,  which  was  entirely 
out  of  order,  and  that  having  failed,  he  brings  this 
action.  In  this  action  imputations  have  been 
made  upon  Messrs.  Still  which  ought  not  to 
have  been  made,  and  I  wish  to  state  tms  from  the 
bench.  [His  Lordship  then  considered  the  impu- 
tations, and  continued:]  I  entirely  agree  with 
Homer,  J.,  on  the  evidence  in  this  case,  that  there 
has  been  nothing  shown  to  impeach  the  honour, 
integrity,  or  honesty  of  Messrs.  Still  in  winding- 
up  this  estate,  and  that  these  accounte  ought  not 
to  be  re-opened.  But  there  is  one  point  remain- 
ing. It  is  admitted  that  Messrs.  Still  did  not  tell 
the  beneficiaries  that  they  were  entitled  to  have 
a  bill  of  coste,  and  that  if  they  liked  tliey  might 
have  it  taxed.  They  did  not  do  that ;  but  I  h^e 
always  understood  that  to  open  a  settled  account 
gi'oss  error  almost  amounting  to  deceit  must  be 
established.  If  that  be  too  high,  it  is  quite  clear 
that  you  cannot  have  a  settled  account  opened  by 
the  court  merely  for  the  asking,  but  there  most 
be  some  ground  for  showing  that  the  man  who 
seeks  to  open  it  after  a  lapse  of  time  has  through 
some  grave  error  been  damnified.  I  am  not 
going  to  i%peat  what  Lindley,  L.J.  haa  just  said 
on  that  point ;  but  it  seems  to  me  that  there  is  no 
evidence  on  which  we  could  hold  that  the  1162., 
or  the  19{.,  or  the  242.,  were  excessive  charges  for 
the  work  done  by  Messrs.  Still.  The  criticisms 
which  Mr.  Oswald  most  ably  made  on  the  diffe- 
rent items  were  satisfactorily  answered  by  Mr. 
Bousfield,  who  said  that  there  was  no  bill  of  coste 
ever  made  out  at  all,  and  that  the  bill  of  coste  that 
would  be  sent  in,  if  one  was  ordered,  would  be 
something  very  different  from  the  copy  of  the 
items  in  the  ledger.  Even  if  a  bill  consisting  of 
those  items  were  delivered,  the  most  that  the 
clerk  of  the  plaintiffs'  solicitor,  Mr.  Chapman,  can 
screw  himself  up  to  is  that,  if  it  was  taxed,  one- 
sixth  or  more  would  come  off,  the  result  of  which 
would  be  that  these  beneficiaries  would  get  about 
32.  12«.  apiece.  I  agree  with  the  judgment  of 
Homer,  J. 

Davet,  L.J. — I  am  not  prepared  to  differ  from 
the  other  members  of  the  court  as  to  the  result  of 
this  appeal ;  but  I  mast  confess  that  I  do  not 
feel  quite  so  clear  about  it  as  my  learned  brethren. 
Nothing  that  is  decided  in  this  case  will  in  any 
way  impugn  or  impeach  those  sound  doctrines 
relating  to  transactions  between  trustees  and 
cegtuis  que  trugi  which  have  been  laid  down  in 
previous  cases.  The  question  in  this  case  is  one 
between  trustees  and  ce$tuis  que  trust.  The  law 
imposes  upon  trustees  taking  a  benefit  from  their 
ceatuis  que  trust  the  obligation  of  putting  theii' 
cestuis  que  trust  in  point  of  information  in  the 
same  position  as  they  are  themselves,  and  none 
the  less  when  the  trustees  have  employed  them- 
selves, as  solicitors,  to  do  work  on  behalf  of  the 
trust,  and  some  of  the  charges  in  question  are 
charges  which  they  have  ret^iined  for  their  own 
benefit  in  remuneration  for  such  employment.  I 
do  not  think  there  is  any  magic  in  the  trustees 
being  solicitors.    I  should  say  exactly  the  same       . 
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if  they  were  surveyors  or  accountants.  Wherever 
ai  trustee  employs  himself,  in  my  opinion,  he  ought 
to  give  the  fullest  information  to  his  eestuU  que 
trust  with  i-egard  to  any  sum  which  he  retams 
out  of  the  trust  estate  for  his  remuneration  for 
ihoae  services.  But  the  question  is,  whether  the 
plaintiffs  in  the  present  case  have,  by  their  plead- 
ings and  their  evidence,  made  out  such  a  case  as 
entitles  them  to  the  relief  which  they  seek.  It 
appears  to  me  that  both  M/.  Oswald  and  Mr. 
Bonsfield  put  their  case  a  ereat  deal  too  high. 
If  I  understood  Mr.  Oswald  b  argument  righUy, 
he  contended  that  it  was  sufficient  for  him  to 
show  that  it  was  an  account  between  trustee  and 
cestuis  que  trust,  and  that  no  vouchers  had  been 
delivered,  and  no  bills  of  costs  had  been  delivered, 
and  thereupon  he  was  entitled  to  have  the  account 
opened,  notwithstanding  the  release  and  settle- 
ment of  accounts.  In  my  opinion  that  is  not  the 
law,  and  I  do  not  find  in  any  of  the  cases  cited 
by  Mr.  Oswald,  or  the  cases  which  I  have  had  an 
opportunity  of  consulting,  that  there  is  any 
authority  for  such  a  proposition.  I  conceive 
that  between  trustees  and  eestuis  que  trust,  as 
well  as  between  other  persons,  in  order  to  open 
a  settled  account,  you  must  show  some  error 
in  the  settled  account.  You  must  show  that 
there  is  some  objection  in  substance,  that  there 
is  something  wrong  in  the  settled  account  by 
which  injustice  has  l)een  done  to  the  persons  who 
complain.  That  is  the  law,  as  I  understand  it, 
stated  by  Lord  Gottenham  in  Coleman  v.  Mellersh 
(ubi  sup.),  where  he  points  out  that  there  is  this 
material  difference  in  dealing  with  settled  ac- 
counts where  the  parties  between  whom  the 
account  has  been  settled  are  in  a  fiduciary  posi- 
tion and  where  they  are  not.  "Where  they  are  in 
a  fiduciary  position  the  court  sets  aside  the 
account  upon  proof  of  some  error  and  allows  the 
account  to  be  taken  notwithstanding  the  settle- 
ment; but  where  the  parties  are  not  in  a  fiduciary 
position,  upon  proof  of  an  error  in  the  absence  of 
fraud,  all  tne  court  does  is  to  give  an  opportunity 
fo  surchai^  and  falsify.  What  Lord  Gottenham 
says  is  this :  "  A  settled  account,  otherwise 
unimpeachable,  in  which  an  error  is  proved  to 
exist,  may  be  subjected  to  a  decree  to  surcharge 
and  falsify,  upon  the  supposition  that  one  error 
having  been  proved  others  may  be  expected 
upon  investigation  to  be  discovered  ;  but, 
if  the  relative  situation  of  the  parties,  or  the 
manner  in  which  the  settlement  took  place,  or  the 
nature  of  the  error  proved,  show  that  the  alleged 
settlement  ought  not  to  be  considered  as  an  act 
binding  upon  the  parties  signing,  and  that  it 
would  be  inequitable  for  the  accounting  party  to 
take  advantage  of  it,  the  court  is  not  content 
with  enabling  the  party  to  surcharge  and  falsify 
an  account  which  never  ought  to  have  been  so 
settled,  but  directs  the  taking  of  an  open  account. 
Amongst  the  grounds  on  which  the  court  rests  the 
application  of  this  principle,  none  are  stronger 
than  the  fact  that  the  accounting  party  was  the 
solicitor  or  agent  of  the  party  sought  to  be 
charged,  or  that  the  circumstances  gave  him  a 
commanding  power  or  influence  over  him,  or  that 
tlie  facts  prove  that  he  possessed  and  abused  the 
confidence  which  had  been  reposed  in  him;  all 
these  appear  to  me  to  concur  in  the  present  case." 
And  one  might  refer  to  the  case  of  Williamson  t. 
Barbour  i37  L.  T.  Rep.  N.  S.  «.598;  9  Ch.  Div.  529) 
and  Gething  v.  Keighley  (9  Ch.  Div.  547)  before 


the  late  Master  of  the  Bolls,  for  illustrations  at 
what  I  conceive  to  be  the  settled  i-ule  of  this  court. 
Therefore  I  think  that  Mr.  Oswald  put  his  case  too 
high.    But,  on  the  other  hand,  I  think  Mr.  Bons- 
field put  his  case  too  high,  because,  if  I  mider- 
stood  his  argument  rigbUy,  it  was  this,  that  the 
solicitor-trustees  were   not  the   solicitors  of  the 
parties,  and  therefore  they  owed  no  obligation  to 
the  parties  to   give  them  information  as   th^r 
clients.    But  Mr.  Bousfield  seemed  to  overiook 
tiiis,  that  the  parties  did  not  stand  to  each  other 
in  the  ordinary  relation   of    one    adult    person, 
dealing  with  another  adult  person,  they  were  in 
the  relation  of  trustees  and  eestuis  qu€  tnut ,-  and 
whether  the  question    is   as   to  a  bill  of  ooet» 
which  the  trustee-solicitors  are  making,  or  to  a 
sum  of  money  whatever  it  may  be  which  the  trus- 
tees have  in  their  hands  and  have  to  account  for 
to  their  eestuis  que   trust,   I  conceive  that  the 
rules  of  this  court  impose  upon  the  trustees  in 
such  dealings  and  in  such  accounting  the  obliga- 
tion of  giving  the  fullest  information  and  assist- 
ance.   If  that  be  so,  I  ought  to  add  that,  in  my 
opinion,  some  of  the  questions  which  were  so 
much  agitated  in  the  evidence  are,  to  my  mind, 
unimportant.    I  do  not  conceive  that  the  mere 
fact  of  a  release  having  been  executed  is  of  the 
slightest  importance.    I  take  it  that  a  release  in 
the  eye  of  a  court  of  equity  is  nothing  more  than 
a  record  by  deed  of  a  settled  account,  and,  unless 
the  settled  account  is  unimpeachable,  the  fact  of 
the  parties  having  signed  a  release  will  not  asmst 
those  who  depend  upon  it  for  a  defence.    There- 
fore the  questions  whether  the  release  was  exe- 
cuted on  the  Tuesday  or  on  Thursday,  whether  the 
parties   were    asked  beforehand  to  execute    the 
release,    or    what   was    said    when    the    release 
was    executed,    appear    to    me    of    very    little 
importance.     The  material  thing  is  the  account. 
Can    the    account    be    opened,    or    ought    tlie 
account  to    be    opened  P    Now,    if    Mr.  Oswald 
had  succeeded  in  showing  ns  that  there  was  any 
grave  or  substantial  error  in  the  accounts,  I  my- 
self should  have  been  disposed  to  say  that  the 
learned  judge  in  the  court  below  was  wrong  in  not 
giving  his  cUents  relief.    The  account  itself  con- 
tains a  great  manv  items.    It  is  an  executorship 
account,  and,  with  regard  to  the    btdk  of   the 
account,  neither  by  the  pleadings  nor  by  his  evi- 
dence has  Mr.  Oswald  attempted,  as  it  seems  to 
me,  or  successfully  attempted,  to  show  any  error 
whatever.    How  does  the    matter    stand  .■'    His 
clients  have  had  the  advantage  of  having  all  the 
documents  in  Messrs.  Still's  possession  relating  to 
this  account  produced  to  them  in  the  course  of 
this   litigation,   and  I  think  we  are   entitled  to 
assume  that,  if  those  documents,  or  the  absence  of 
documents,  bad  laid  any  ground  for  entitling  Mr. 
Oswald's  clients  to  open  this  account,  we  should 
have  heai'd  something  from  him  on  the  subject. 
If  he  had  been  able  to  say,  for  example,  that  theie 
were  items  which  the  documents  furnished  did  not 
vouch,  or  of  the  payment  of  which  there  was  no  evi- 
dence, or  if  he  had  been  in  any  way  able  by  cross- 
examination   of    MesBi-s.    StUl    or    otherwise  io 
impeach  the  account  as  a  whole,  I  feel  quite  con- 
fident that  we  should  have  heard  something  about 
that  from  him.    But  we  heard  nothing  of  the  kind, 
and  therefore  I  think  we  are  entiUed  to  say  that 
Messrs.  Still,  quite  independently  of  the  settled 
account,  and  quite  independently  of  the  releaw. 
have  established  to  the   satisfaction  of  the  court 
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the  general  correctness  of  the  accounts.  Now, 
Trith  regard  to  the  bills  of  costs — and  it  is  upon 
that,  of  course,  that  we  feel  most  difficulty — I  do 
not  myself  doubt  for  one  moment  that  there  was 
an  obligation  upon  the  trustees,  at  least,  to  inform 
their  cestuis  que  trust  that  those  amounts  were 
amotmts  which  they  had  deducted  in  payment  of 
their  own  bills  of  costs,  the  particulars  of  which 
and  the  detailed  bills  of  costs  of  which  they  were 
bound  to  furnish  if  they  were  required.  I  myself 
ahonld  be  disposed  to  go  further  than  Lindley, 
LJ,  and  to  think  that  they  ought  to  have  incor- 
porated with  their  account  the  actual  bills  of  costs 
themselves,  and  that  the  amounts  should  have 
been  entered  in  the  general  account  as  "1162. 
retained  by  Still  and  Co.  as  per  biU  of  costs 
accompanying."  But,  whether  I  am  right  in  that 
or  not,  at  least  they  were  bound  to  tell  tneireesiuig 
ipte  iru*t  that  they  were  ejititled  to  the  details, 
and,  moreover,  that  if  they  were  not  satisfied  with 
those  accounts  or  preferred  to  have  the  bills  of 
costs  tested  in  the  pitjper  way,  that  they  were 
«ntitled  before  settling  the  account  to  have  that 
done ;  and  I  cannot  help  expressing  my  opinion 
that  it  was  an  error,  and  I  think  a  serious  eiTor, 
in  Messrs.  Still  and  Son,  who  were  solicitors 
of  considerable  experience,  not  to  have  taken 
that  course,  and  my  regret  that  they  did 
not  do  so.  But,  after  all,  what  is  the 
result  of  their  not  having  taken  that  course? 
Why  this,  that,  when  the  correctness  of  the 
account  is  challenged,  they  are  liable  to  have  it 
proved  a^nst  them  that  they  have  made  over- 
chat^s  in  their  bills  of  costs,  and  that,  if  that  is 
proved,  they  cannot  rely  upon  the  settled  account 
or  the  release  as  a  defence  to  any  claim.  That,  I 
iiuak,  is  the  utmost  that  can  be  said  as  to  their 
position.  I  quite  agree  that,  if  Mr.  Oswald  had 
proved  that  the  amounts  charged  for  the  bills  of 
costs  and  retained  by  them  were  excessive,  or,  to 
nae  his  own  language,  "  extortionate,"  the  settled 
account  and  the  release  would,  under  the  circum- 
stances, have  been  no  defence  whatever,  and  they 
would  have  been  liable  to  have  had  the  bills  of 
costs  taxed.  But  I  must  say  I  do  not  think  that 
Mr.  Oswald  has  successfully  made  any  such  case. 
He  has  used  over  and  over  again  the  expression 
"extortionate  charges."  For  myself,  I  do  not  see 
the  evidence  of  it.  He  has  referred  to  their  costs 
ledger,  which  contains  various  memoranda  for  the 

Snrpose  of  making  out  their  bills  of  costs  ;  but  I 
0  not  think,  in  justice  to  Messrs.  Still,  that  we 
are  entitled  to  assume  that  every  item  which  is 
written  down  in  the  course  of  business  from  day 
to  day  in  this  costs  ledger  would  necessarily 
appear  in  their  bill  of  coste  when  it  was  made 
oat.  Still  less  do  I  think  we  are  entitled  to 
aggnme  that  those  attendances  to  which  Mr. 
Oswald  very  properly  and  naturally  drew  attention, 
and  which  I  believe  could  not  be  maintained  on 
taxation — attendances  on  themselves  to  pay  their 
own  fees  and  things  of  that  kind — are  included 
HI  the  sum  which  is  charged  in  the  account, 
hecaose  I  observe  that,  taking  Mr.  Oswald's  own 
figures,  the  amount  which  is  chai^red  in  the 
account  is  at  least  7!.  8».  4d.  less  than  the  amount 
of  their  entries  in  the  costs  ledger,  and  therefore 
I  coold  not  think  it  fairly  assumed  against  them 
that  those  items  to  -  which  some  objection  might 
W  taken  on  taxation  would  necessarily  form  part 
of  a  bill  of  costs  for  that  1161.,  if  one  were  made 
oat,  delivered,  and  subjected  to  taxation.   Having 


regard  to  the  lapse  of  time,  and  having  regard 
to  the  circumstaiices  under  which  the  case  is 
brought  before  us,  I  think  Mr.  Oswald  ought  to 
have  proved  that,  looking  at  the  amount  of  work 
done,  and  looking  at  the  amount  of  the  estate, 
116Z.  was  an  excessive  amount.  1  do  not  say 
grossly  excessive,  but  was  an  excessive  amount  to 
charge  for  the  solicitor's  work  of  the  executor- 
ship. If  it  were  so,  I  do  not  see  that  it  would 
have  been  difficult  for  Mr.  Oswald  to  call  a 
respectable  solicitor  of  experience  in  such  matters 
to  have  told  the  court  that  it  was  so.  Instead  of 
that,  what  did  he  do  ?  All  he  did  was  to  put  in 
the  managing  clerk  of  the  solicitor  who  instracts 
him,  and  all  ne  says  is  (I  do  not  at  all  say  he  was 
not  stating  his  own  belief,  though,  of  course, 
with  a  natural  bias,  for  which  he  cannot  be 
blamed,  for  the  side  which  his  employer  was 
interested  to  support),  "  I  believe  I  could  get  -one- 
sixth  off  that  bill,"  and  one-sixth,  as  I  understand 
him,  not  off  the  amount  which  is  charged  in  the 
executorship  account,  but  off  an  assumed  bill  of 
costs  to  contain  all  the  items  which  are  contained 
in  the  costs  ledger.  That  is  not  enough,  and, 
having  regard  to  the  very  small  benefit,  if  any, 
which  could  possibly  result  to  these  plaintiffs  if 
they  got  what  Mr.  Oswald  asks  us  to  give  them, 
and  having  regard  to  his  failure,  in  my  opinion, 
to  prove  any  error  which  would  jusnfy  us  in 
opening  the  accoimt,  I  think  the  decree  ought  to 
be  affirmed.  Of  course,  we  cannot  alter  Bomer, 
J.'s  decree  in  regard  to  costs ;  but  for  myself  I 
think  I  should  not  have  been  disposed  to  have 
made  the  plaintiffs  pay  costs  in  the  court  below. 

Solicitor  for  the  plaintiffs,  B.  Chapman. 
Solicitors  for  the  defendants,  Trower,  Freeling, 
and  Parkin. 


Nov.  1,  2,  and  8, 1893. 

(Before  Lindley,  Smith,  and  Davet,  L.JJ.) 

Levbb  v.  Land  Securities  Company  Limited. 

De  Cabtebet  v.  Land  Secxtbities  Company 

Limited,  (a) 

appeal  fbom  the  chanceby  division. 

Practice — Discovery — Postponement  of  inspection 

— Question  of  law  to  be  determined — Amendment 

of  pleadings— Order  XXY.,  r.  2— Order  XXXI., 

A  common  order  for  discovery  was  made  against 
defendants,  who  made  an  affidavit  of  documents, 
of  which  there  were  a  large  nuniber,  and  then 
applied  by  swnvmons  that  inspection  might  be 
postponed  untU  certain  guesttons  of  law  men- 
tioned in  the  summ^ms  nod  been  determined. 
These  questions  of  law  were  not  raised  by  the 
pleadings. 

Seld,  that  the  statement  of  defence  should  be 
amended  so  as  to  raise  the  points  of  law  which  the 
defendants  desired  to  have  determined,  and  that 
the  court  then  had  jurisdiction  under  Order 
XXV.,  r.  2,  to  order  the  points  of  law  to  be  set 
down  for  hearing,  and  to  postpone  the  inspection 
until  they  had  been  disposed  of. 

Semble,  that  Order  XXXl.,  r.  20,  is  not  to  be  con- 
strued so  narrowly' as  to  mean  thctt  the  right  to 
discovery  or  inspection  is  determined  by  the 
making  of  the  common  order,  or  that  tlie  court 
has  no  jwrisdietion  after  such  an  order  to  make 

(a)  Beportad  by  W.  0.  Bus,  Esq. ,  Barrlster-at-Law.  -w  /^  T  /^ 
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a  tuhtequent  order  for  quegtions  of  law  to  be 
determined  before  inspection. 

The  defendant  company  was  incorporated,  under 
the  Companies  Act  1862,  on  the  22nd  Dec.  1863. 
Its  business  was  (inter  alia)  to  make  advances  of 
money  repayable  with  interest  upon  the  security 
of  (inter  alia)  messuages,  lands,  hereditaments, 
iind  real  property  of  all  descriptions  and  tenures, 
and  of  all  estates  and  intei-ests  therein.  The 
nominal  capital  was  2,000,000?.,  in  40,000  shares  of 
60Z.  each,  of  which  20,000  had  been  issued,  upon 
which  252,9202.  had  been  paid  up. 

On  the  29th  July  1891  Ashton  Lever  issued  a 
writ  against  the  company,  in  which  he  claimed  an 
injunction  to  restrain  the  company  and  the 
directors  (inter  alia)  from  paying  any  dividends 
on  the  shares  except  out  of  the  net  profits  of  the 
company,  .and  from  applying  any  part  of  the 
assets  of  the  company  which  represented  capital 
in  payment  of  dividends.  The  wiit  purported  to 
be  on  behalf  of  Lever  and  all  other  the  share- 
holders of  the  company. 

At  the  date  of  the  issue  of  the  writ  Lever  was 
the  holder  of  one  502.  share  in  the  defendant  com- 
pany, 102.  being  paid  up  thereon,  and  had  held 
such  share  for  a  period  of  twelve  years. 

On  the  19th  Dec.  the  statement  of  claim  was 
delivered,  in  which  it  was  alleged  (inter  alia)  that 
the  oompan;^,  in  violation  of  its  articles  of  associa- 
tion, had  paid  a  dividend  of  2  per  cent,  (amount- 
ing to  40002.)  for  the  half-year  ending  the  30th 
June  1891,  not  out  of  the  net  profits,  but  out  of 
the  floating  capital  of  the  company,  such  floating 
capital  being  a  sum  of  70,5652.  Sb.  8d.,  which, 
according  to  the  thirty-thicd  annual  balance-sheet 
of  the  company,  made  up  to  the  30th  June  1891, 
I'epresented  the  excess  of  assets  over  liabilities  of 
the  company.  It  was  further  alleged  that  many 
of  the  securities  of  the  company  were  worth  less 
than  the  money  advanced  on  them,  and  could  not 
be  realised  except  at  a  loss. 

On  the  14th  «fan.  1892  the  statement  of  defence 
was  delivered,  in  which  the  company  alleged  that 
the  sum  of  70,5652.  5«.  8<2.  represented  the  balance 
of  undivided  profit  on  the  30th  June  1891,  and 
that  the  40002.  paid  thereout  as  a  dividend  was  so 
paid  pursuant  to  resolutions  passed  unanimously 
at  the  thirtv-third  general  meeting  of  share- 
holders of  tLe  company  held  on  the  29th  July 
1891,  approving  and  aaoptinc  the  report  and 
accounts  for  the  year  ending  the  30th  June  1891. 
The  company  contended  that,  under  such  cir- 
cumstances, the  action  of  the  plaintiff  was  con- 
trary to  the  wishes  of  the  other  shareholders. 

On  the  22nd  Jan.,  on  the  application  of  Lever, 
an  order  was  made  in  the  common  form  for  dis- 
covery and  production  of  documents  by  the  com- 
pany. 

Ota  the  16th  Feb.  the  company  took  o\it  a 
summons  asking  that  further  security  might  be 
given  by  Lever  for  the  costs  of  discovery.  The 
summons  was  adjourned  for  Lever  to  answer  the 
affidavit  in  support  of  it. 

On  the  22nd  Feb.  a  receiving  order  was  made 
against  Lever,  and  on  the  16th  March  he  was 
adjudicated  a  bankrupt. 

On  the  13th  June  Henry  de  Carteret  was 
appointed  trustee  in  the  bankruptcy,  and  on  the 
28th  July,  at  a  meeting  of  tne  committee  of 
inspection,  it  was  resolved  that  the  trustee 
should  continue  Lever's  action,  and  on  the  3rd    . 


Not.  an  order  was  made  that  the  action  should  be 
carried  on  by  the  trustee. 

In  July  1892  De  Carteret,  having  been  entered 
on  the  register  of  shareholders  of  the  company  as 
trustee  in  the  banki-uptcy  of  Lever  in  respect  of 
Lever's  one  share,  received  a  copy  of  the  report 
and  balance-sheet  of  the  company  for  the  yesr 
ending  the  30th  June  1892,  and  also  received  a 
dividend,  as  recommended  in  the  report,  amount- 
ing to  4«. 

On  the  10th  Feb.  1893,  upon  the  application  d 
the  company,  an  order  was  made  limiting  tlie 
discoveiy  ordered  by  the  order  of  the  22nd  Jaa. 
1892.  The  company  then  made  an  affidavit  of  doen- 
ments  in  accordance  with  the  second  order,  but 
even  then  the  number  of  documents  discovered 
was  so  large  that  the  examination  of  them  wonid 
involve  great  expense. 

On  the  8th  June  the  company  took  out  a 
summons  to  have  it  decided — (I)  whether,  hanne 
regard  to  the  receipt  by  De  Carteret  as  trustee  of 
the  bankrupt  of  the  dividend  paid  by  the  companj 
in  July  1892,  the  said  De  Carteret  was  not  pre- 
cluded and  debaiTcd  from  his  right  to  the  injunc- 
tion sought  and  other  relief  in  the  action  :  andi2) 
whether  Lever's  cause  of  action  (if  any)  devolved 
upon  and  was  enforceable  by  the  trustee  in  bank- 
ruptcy. And  the  company  asked  (relying  oa 
Order  XXXI.,  r.  20)  that  all  further  discovery  by 
the  defendant  company  to  the  plaintiff  of  the 
documents  of  the  defendant  company  and  other- 
wise in  the  action,  and  all  inspection  of  such  docu- 
ments, might  be  postponed  until  after  the  deter- 
mination of  the  questions  submitted,  or  that  sivii 
other  order  might  be  made  as  to  the  court  shoald 
seem  meet. 

Keke  wicH,  J.  considered  that,  so  far  as  Order 
XXXI.,  r.  20,  was  concerned,  the  defendant  com- 
pany was  precluded  by  the  making  of  the  commoB 
order  of  discovery  of  the  22nd  Jan.  1892  baa 
afterwards  i-aising  the  questions  of  law  now  sub- 
mitted ;  that  they  ought  to  have  been  raised  at 
the  time  of  the  application  for  discovery;  and 
that  Order  XXXI.,  r.  20,  did  not  point  to  any 
independent  application  at  a  f utiue  time ;  but  hw 
Lordship  was  of  opinion  that  the  enormous  expenN 
of  examining  the  documents  discovered  oneht 
not  to  be  incurred  if  it  could  be  avoided,  andtnat 
he  ought  to  restrict  the  liti^tion,  which  h» 
regarded  as  dishonest,  if  he  had  jurisdiction  to  di> 
SO;  and  he  held  that  the  court  had  such  jurisdic- 
tion outside  the  Orders  and  Rules.  He  accor 
dingly  made  the  following  order :  •'  This  Com" 
dotn  order  that  this  action  be  forthwith  set  don 
by  the  defendants  for  the  determination  of  tb< 
following  question,  namely :  Whether  upon  th 
pleadings  as  they  now  stamd,  and  havin^reeart 
to  the  receipt  in  1892  of  a  dividend  by  WilBan 
Henry  de  Carteret,  the  trustee  in  bankmptoyoi 
Ashton  Lever,  the  plaintiff,  William  Henry  de 
Carteret,  is  entitled  to  any  and  what  part  m  the 
relief  claimed  in  this  action  ?  And  it  is  ordered 
that  the  inspection  authorised  by  the  said  order. 
dated  the  22nd  Jan.  1892,  be  postponed  until  tie 
above  question  is  determined,  and  it  is  ordered 
that  all  costs  of  this  application  be  reserved." 

From  this  decision  the  trustee  appealed. 

Lincoln  Reed  for  the  appellant. — If  the  ooB' 

pany  wished  to  postpone  discovery  and  inspectioii 

and  to  raise  a  point  of  law,  they  ought  to  hit* 

applied  to  do  so  before  the  order  for  discovery  m* 
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inspection  was  made.  It  is  now  too  late.  Order 
XaXI..  r.  20,  does  not  applj,  and  there  was  no 
jnrisdiction  to  make  the  order  appealed  from. 
Kekewioh.  J.,  said  he  had  inherent  jurisdiction 
to  make  it ;  bat  this  is  not  a  case  in  which  the 
inherent  jurisdiction  of  the  court  applies. 

Warmington,  Q.G.  and  A.  W.  Bowden  for  the 
company. — The  order  is  in  snbsttCnce  right,  and 
is  authorised  by  the  practice  of  the  court.  If  the 
points  now  raised  had  been  ntentioned  in  our 
pleadings  we  should  have  been  within  Order 
iXV..  r.  2.  The  court  has  ample  jurisdiction 
under  the  Orders  and  itules,  in  the  interests  of 
justice,  to  order  any  substantial  question  to  be 
tried.  Moreover  the  pleadings  show  that  discovery 
and  inspection  would  really  be  of  no  practical  use. 
The  pleadings  can  be  amended  bo  as  to  solve  the 
difScolty. 

Beed  in  reply. 

The  CoiTBT  directed  the  case  to  stand  over  for 
a  week,  the  defendants  in  the  meantime  to  amend 
their  pleadings  as  they  might  be  advised,  so  as  to 
be  in  a  position  to  avail  themselves  of  Order 
XXT.,  r.  2,  by  including  in  their  statement  of 
defence  any  points  of  law  which  they  considered 
onght  to  bie  decided  before  discovery  and  inspec- 
tion were  gi-anted,  and  the  determination  of 
which  might  render  inspection  unnecessary. 

The  defence  was  amended  accordingly,  and  the 
case  again  came  before  the  court  on  JJov.  8. 

LiNDLET,  L.J. — This  is  an  appeal  from  an  order 
made  by  Kekewich,  J.,  which  nins  thus :  [His 
Ijordship  then  read  the  order  set  out  al>ove.  and 
continued:]  The  circumstances  which  have 
given  rise  to  the  controversy  are  these.  The 
plaintiff,  Mr.  Lever,  commenced  an  action  against 
this  company  upon  the  ground  that  they  had  been 
paying  dividends  out  of  capital.  He  became  bank- 
mpt,  and  Mr.  de  Garteret  is  his  trustee  in  bank- 
inptcy,  and  the  action  is  being  continued  by  him. 
The  question  whether  the  plaintiff  is  entitled  to 
any  relief  or  not  depends,  of  course,  upon  the 
fads  which  may  be  proved,  and  upon  the  appli- 
cation of  the  doctrine  of  Foss  v.  Harbottte  (2 
Hare,  461)  to  those  facts.  Whether  the  action 
will  succeed  or  not  I  do  not  know.  One  very 
important  and  material  question  is  whether,  upon 
the  pleadings  and  upon  the  admissions,  and  now 
upon  the  amended  statement  of  defence,  this  case 
ia  within  JPoss  v.  Harhottle  or  not.  That  is  tlie 
real  question  which  the  defendants  at  all  events 
^esbe  to  raise  at  once,  and  I  think  they  are  en- 
titled to  raise  that  question.  Now  what  is  the 
difficulty  ?  The  difficulty  arises  in  this  way :  In 
Jan.  1892  the  common  order  was  made  for  an 
affidavit  of  documents  and  for  discovery.  That 
order  has  not  been  appealed  against.  I  think 
myself  that  that  was  perhaps  an  oversight,  and 
at  all  events  has  led  to  trouble,  because  if  it  had 
been  discovered  that  there  was  so  much  difficulty, 
not  to  say  oppression,  in  complying  with  that 
order,  and  an  application  had  oeen  made  to 
extend  the  time  to  appeal  from  it,  and  for  a  special 
order  to  be  made,  I  think  probably  that  applica- 
tion would  have  succeeded,  and  the  whole  of  this 
difficulty  would  have  been  avoided.  But  for 
reawns  which  I  do  not  know,  that  course  was  not 
pnrgned,  and  the  plaintiff,  therefore,  naturally 
maists  on  the  order  of  Jan.  1892,  and  what  he 
asks  for  is  that  under  the  stress  of  the  order  he 


may  be  allowed  to  inspect  all  books  and  docu- 
ments of  the  company  as  are  scheduled,  and  as 
he  may  think  proper.  I  give  him  the  credit  of 
supposing  that  he  will  not  do  that  maliciously  and 
spitefully,  but  still,  when  you  look  at  the  schedule 
of  documents,  you  can  see  that  to  send  persons 
down  into  the  office  of  this  company  with  a  roving 
commission  like  that  is  to  say  the  least  a  very- 
serious — and  prima  fade  seems  to  me  rather  an 
oppressive — pi-oceeding,  and  I  do  not  wonder  at 
any  judge  struggling,  if  he  can.  to  prevent  it. 
When  the  case  came  before  us  last  week  there 
was  a  difficulty  in  applying  Order  XXV.,  r.  2, 
to  it,  because  no  point  of  law  was  raised  by  the 
pleadings,  and  we  suggested  that  the  statement 
of  defence  should  be  amended,  which  has  been 
done,  and  now  the  defendants  ask  the  court  to 
apply  the  power  which  it  has  xmder  Order  XXV., 
r.  2.  which  I  will  read.  It  runs  thus :  "  Any  party 
shall  be  entitled  to  raise  by  his  pleading  any  point 
of  law,  and  any  point  so  raised  shall  lie  disposed  of 
b^  the  judge  who  tries  the  cause  at  or  after  the 
trial,  provided  that  by  consent  of  the  parties,  or 
by  oraer  of  the  court  or  a  judge  on  the  appli- 
cation of  either  party,  the  same  may  be  set  down 
for  hearing  and  disposed  of  at  any  time  before  the 
trial."  That  is  by  consent  or  by  an  order.  The 
object  of  that  is  to  prevent  unnecessary  expense 
in  any  form  or  any  shape.  A  question  is  suggested 
which  one  of  the  parties  contends  will  put  an  end 
to  the  case.  The  court  thinks  it  may  oe  so,  and 
ordei-8  that  question  to  be  tried.  The  pleadings 
being  now  right  in  point  of  form,  I  see  no  diffi- 
culty in  making  an  order  to  that  effect,  and  I 
thinK  we  must  do  it.  Whether  the  construction 
put  upon  Order  XXXI.,  r.  20,  by  the  learned 
judge  in  the  court  below  is  a  little  narrow  or  not 
is  a  point  by  no  means  free  from  difficulty.  That 
rule  iiins  thus:  "If  the  party  from  whom  dis- 
covery of  any  kind  or  inspection  is  sought  obiects 
to  the  same,  or  any  part  thereof,  the  court  or  a 
judge  may,  if  satisfied  that  the  right  to  the  dis- 
covery or  inspection  sought  depends  on  the  deter- 
mination of  any  issue  or  question  in  dispute  in  the 
cause  or  matter,  or  that  for  any  other  reason  it  is 
desirable  that  any  issue  or  question  in  dispute  in 
the  cause  or  matter  should  be  determined  before 
deciding  upon  the  right  to  the  discovery  or 
inspection,  order  that  such  issue  or  question  be 
determined  first,  and  reserve  the  question  as  to 
the  discovery  or  inspection.''  It  appears  to  me 
that  it  is  ratner  a  narrow  construction  of  that  rule 
to  say  that  the  right  to  the  discovery  has  been 
determined  by  the  common  order,  and  that  the 
court  is  powerless  after  that  to  make  an  order 
under  this  rule.  I  am  not  at  all  prepared  to  hold 
off  hand  that  the  right  to  the  discovery  does  not 
mean  there  the  exercise  of  that  right,  and  that  if 
an  application  were  made  to  delay  the  enforce- 
ment of  that  right,  this  order  might  be  used  for 
that  purpose.  We  come  now  to  the  practical 
question,  what  is  to  be  doneP  It  appears  to  me. 
that  we  ought  to  vary  the  order,  and  to  give 
liberty  to  the  company  to  raise  the  question  of 
law — ^to  vary  the  order  made  by  ICekewich,  J.  by 
substituting  the  language  as  to  the  issue  now 
raised  by  the  pleading  for  the  somewhat  similar 
language  which  occurs  in  his  order.  The  order 
will  therefore  be  varied  by  putting  it  thus: 
"  This  court  doth  order  that  this  action  be  forth- 
with set  down  by  the  defendants  for  the  deter- 
mination of  the  following  question  of  law : "  Then 
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insert  the  necessary  paragraph  from  the  amended 
pleading.  The  rest  of  the  order  will  stand.  The 
costs  of  this  appeal  ought  to  be  disposed  of  with 
the  costs  of  the  original  application  oefore  Keke- 
wich,  J. ;  that  is,  be  reserved,  and  he  will  decide 
what  is  to  be  done  both  as  to  the  costs  of  the 
application  before  him  which  he  has  reserved,  and 
the  costs  of  this  appeal. 

Smith,  L.J. — I  am  of  the  same  opinion.  I 
entirely  agree  with  the  endeavour  which  Keke- 
wich,  J.  has  made  to  stop  this  inspection  if  pos- 
sible until  it  is  distinctly  aacertained  whether  it 
is  absolutely  necessary  or  not  for  the  plaintiffs 
case.  He  took  that  step,  and  we  need  not  decide 
whether  or  not  he  had  jurisdiction  to  take  it  under 
the  rules,  nor  have  we  to  decide  to-day  what 
is  the  true  construction  of  Order  XXXI.,  r.  20, 
because  at  the  suggestion  of  the  court  there  has 
been  an  addition  to  the  statement  of  defence,  which 
clearly  brings  this  case  within  Order  XXY.,  r.  2 ; 
and  everything  now  being  in  order,  the  court  is 
of  opinion  that  this  inspection  is  manifestly 
oppressive  unless  it  is  absolutely  necessary  for  the 
plaintifE's  case,  and  is  one  which  ought  not  to 
be  had,  or  at  any  rate  which  should  be  postponed 
until  it  is  seen  that  it  is  necessary  for  the  plaintiff's 
cause  of  action  against  the  defendant  that  it 
should  be  had.  There  is  a  preliminary  question 
to  be  decided,  as  has  been  pointed  out  by  Lindley, 
L.J.,  and  therefore  I  think  the  justice  of  this 
case  requires  that  we  make  the  order  which  has 
been  sketched  out  by  him.  That  meets  the  merits 
of  the  case.  It  was  stated  by  counsel  for  the 
plaintiff  that  we  had  no  power  to  postpone  or 
delay  the  carrying  out  of  the  order  as  it  stood. 
In  other  words,  he  said  he  had  got  an  order  for 
discovei-y  and  inspection,  the  discovery  had  been 
completed  but  the  inspection  had  not ;  and  he 
contended  that  this  court  had  no  power  to  say 
that  the  order  should  not  be  carried  out,  and  that 
it  must  be  carried  out  forthwith.  I  deny  that. 
In  my  judgment  this  court  has  jurisdiction,  where 
it  is  necessary,  to  stay  obedience  to  an  order  for 
such  time  as  it  thinks  necessary.  I  think  that 
order  is  a  right  one. 

Davet,  L.J. — My  experience  at  the  bar  has 
led  me  to  believe  tl^t  the  salutary  and  necessary 
powder  of  the  court  to  order  discovery  and  inspec- 
tion of  documents  may,  in  cases  of  this  character, 
be  extremely  oppressive  to  defendants ;  and  I  am 
not  surprised  that  the  defendants  in  this  case 
desire  to  avail  themselves  of  every  power  which 
the  rules  of  the  court  give  them  to,  at  any  rate, 
postpone  the  giving  of  that  inspection.  It  is  not 
only  to  the  parties  themselves  tnat  inspection  of 
documents  and  accounts  of  a  company  like  the 
defendant  company  is  oppressive ;  but  it  must  be 
remembered  that  if  the  documents  which  are 
discovered  in  this  affidavit  of  documents  are  pro- 
duced for  inspection,  the  plaintiff  will  have  the 
opportunity  of  inspecting  the  accounts  of  various 
persons  who  are  customers  or  clients  of,  or 
borrowers  from,  the  defendant  company,  and  of 
making  themselves  acquainted  with  afiairs  at 
present  confined  to  the  brea«ts  of  the  defendants 
and  their  customers.  That  being  so,  the  plaintiff's 
counsel  says  that  the  issue  which  is  raised  on  the 
amended  pleadings  is  so  unsubstantial  that  the 
court  ought  not  to  stay  its  hand  until  the  trial.  I 
express  no  opinion  oneway  or  the  other  as  to  what 
will  be  the  i-esult  of  the  trial  of  that  issue ;  but  I 


am  bound  to  say  I  do  not  think  it  frivolous  or 
unsubstantial,  and  I  think  that  the  defendants 
ought  to  have  the  opportunity,  if  they  are  willing 
to  take  the  risk  of  costs  in  doing  so,  of  having 
that  question  which  they  have  now  properly 
raised  in  their  pleadings  decided  before  the  court 
exercises  the  power  it  nas  of  ordering  inspection. 
But  then  it  is  said  that  the  defendants  came  too 
late.  Kow,  speaking  for  myself  only.  I  do  not 
think  that  it  is  so  according  to  the  construction 
which  I  put  upon  Order  XXXI.,  rule  20.  It 
must  be  remembered  that  before  the  plaintiff  cu 
get  actual  inspection  he  wants  a  f  urtner  order  in 
addition  to  tne  common  form  order  for  dis- 
coveiy  and  inspection.  I  think  that  I  am 
correctly  stating  the  practice  when  I  say  Hat 
after  the  affidavit  of  documents  is  put  in,  if  Uie 
plaintiff  wants  inspection  within  a  certain  time, 
or  at  a  certain  place,  he  has  to  get  a  further  order, 
and  I  do  not  see  why  the  salutary  provisions  of 
Order  XXXI.,  rule  20,  should  not  be  brought  into 
force  and  exercised  by  the  court  at  any  time  when 
the  court  is  asked  to  make  that  order,  or  the  inter- 
vention of  the  court  is  sought  for  the  purpose  of 
obtaining  inspection.  In  my  opinion,  therefore, 
the  case  comes  within  the  true  construction  of 
rule  20  of  Order  XXXI.,  and  I  am  not  at  all  dis- 
posed to  put  a  narrow  construction  upon  that 
rule,  or  to  restrict  the  power  thereby  given  to 
the  court  to  have  questions  or  issues  decided, 
which  if  decided  one  way  wiU  render  the  inspec- 
tion unnecessary.  I  think  at  whatever  stage  the 
party  comes  to  ask  for  the  intervention  of  the 
court  in  order  to  procure  inspection,  inspection  is 
sought  within  the  meaning  of  this  rule ;  therefore 
I  agree  with  the  order  which  has  been  stated  by 
Lindley,  L.J. 

Solicitors :    Oibbs,    White,  and  Crocker:  B.  C. 
Ponsonby. 


Wednesday,  Dec.  13,  1893. 

(Before  Lindlet,  Smith,  and  Davet,  L.JJ.t 

Allen  v.  Allen,  (a) 

APPEAL  FBOM  THE  DIVOSCE  DIVISION. 
Divorce — Wife's    costs  —  Wife    in   possession   of 
separate  estate  more  than  sufficient  to  pay  her 
costs — Liability  of  husband — RehUive  incomes  <f 
husband   and  wife — B,ules  and  Regvlations  i* 
Divorce  and  Matrimonial  Causes,  r.  158. 
Where  an  application  is  made  by  a  wife  under  the 
Bides  and  Regulations  in  Divorce  and  Matri- 
monial Causes,  r.  158,  for  an  order  directing  her 
husband  to  pay  her  costs  already  incurred,  and 
to  give  security  for  her  future  costs,  the  judge  hat 
a  discretion  to  be  exercised  having  regard  to  otf 
the  cireum^tarices  of  the  case ;  and  he  may  taie 
into  account  the  relative  incomes  of  the  husband 
and  toife,  and  is  not  bound  to  refuse  the  appliea- 
tion  because  the  wife  has  separate  property  tn^th 
more  than  sufficient  to  pay  her  costs. 
On  the  17th  March  1893  a  wife  filed  a  petition  for 
judicial  separation  on  the  ground  of  cruelty,  and 
the  next  day  her  husband  filed  a  petition  for 
divoi-ce  on  the  ground  of  adultery.    The  suite 
were  afterwards  consolidated. 

On  the  19th  March  the  wife  presented  a  petition 
for  alimony  pendente  lite.  The  husband  oad'  an 
income  of  about  40007.  a  year,  and  the  wife  had 

(a)  Beported  b;  W.  C.  Bibs,  Eaq.,  BurrimUr^t-lMi 
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aepante  property  producing  an  inoome  of  about 
2801.  a  rear. 

On  the  23rd  June  an  order  was  made  directing 
tbe  hiuband  to  allow  the  wife  alimony  pendente 
lite  at  the  rate  of  5002.  a  year,  in  addition  to  her 
separate  income. 

In  Angnst  the  wife  took  out  a  aummons  for  her 
husband  to  show  cause  why  he  should  not  be 
■ordered  to  pay  her  taxed  costs  of  suit  up  to  the 
time  of  setting  down  the  cause,  and  to  pay  into 
4X>iirt  or  give  security  for  a  sufficient  sum  of 
money  to  cover  her  future  costs  of  and  incident 
to  the  hearing. 

The  summons  came  before  the  judge  on  the 
12th  Aug.,  who  directed  the  parties  to  go  before 
the  registrar. 

On  the  17th  Nov.  the  registrar  reported  as 
follows :  "  It  having  been  referred  to  me  to  report 
as  to  the  means  respsctively  of  the  husband  and 
wife  in  this  suit,  and  whether,  having  regard  to 
their  respective  incomes,  the  husband  should  be 
ordered  to  pay  the  wife's  costs  already  incurred, 
and  to  secure  to  the  wife  the  costs  of  the  hearing 
or  otherwise,  I  beg  to  report  as  follows  :  Since  the 
allotment  of  alimony  the  solicitors  for  both 
parties  have  been  before  me,  and  I  have  care- 
fnlly  reconsidered  their  respective  incomes.  The 
husband's  means  are  derived  from  various  invest- 
ments." He  then  made  some  observations  with 
reference  to  the  fluctuations  in  their  value,  and 
continued  :  "I  think,  therefore,  that  the  husband's 
inoome  may  be  considered  to  amount  to  about 
400M.  a  year.  The  wife  has  an  income  of  280Z. 
derived  nrom  various  investments,  and  a  farther 
8nm  of  5002.  a  year  has  been  awarded  her  during 
the  suit  for  alimony.  The  husband's  income 
would  therefore,  after  deducting  5001.  a  year  for 
alimony,  amount  to  about  35002.,  and  the  wife's, 
irith  the  alimony,  to  7802. — i.e.,  2802.  would  be 
her  income  absolutely,  and  a  further  allowance 
of  5002.  a  year,  but  only  during  the  suit.  The 
anit  is  an  expensive  one,  as  there  have  already 
lieen  two  commissions,  at  the  husband's  instance, 
to  France.  The  wife's  costs  already  incurred 
amount  (subject  to  taxation)  to  3182.,  and  902. 
bare  been  already  paid  to  her  in  respect  of 
these  costs,  and  probably  about  another  502.  will 
ie  incnrreid  before  the  trial.  It  is  submitted 
that  &e  husband  should  be  ordered  to  pay  the 
coate  already  incurred,  and  pay  or  secure  the 
coats  of  the  bearing." 

On   the    20th    Nov.     tbe    case    came    before 
Barnes,  J.,  who  made  the    order  asked  by  the 
sonunons. 
'  The  husband  appealed. 

Boring  the  argument  it  was  admitted  that  the 
60002.  w&ch  produced  the  wife's  income  of  2802.  a 
year,  was  her  absolute  property. 

Lodeicood,  Q.C.  and  Searle  for  the  appellant. — 
The  object  of  the  rule,  which  requires  the  husband 
to  make  provision  for  the  wife's  costs,  is  to  protect 
ber  solicitor,  so  that  she  may  not  be  prevented 
from  obtaining  legal  assistance.  If  the  wife  has 
*epante  estate  of  ner  own  sufBcient  to  enable  her 
to  empW  a  solicitor  tbe  reason  for  the  rule 
fows.  The  registrar  acted  on  a  wrong  principle 
in  oonaidering  tne  relative  incomes  of  the  husb^d 
*i>d  wife ;  the  only  question  was  whether  the  wife 
W  anJBcient  separate  estate  to  pay  her  costs. 
Here  the  wife  has  absolute  separate  property 
^oth  about  60002.    There  is  no  ground  for  apply- 


ing a  i-nle  which  was  founded  on  the  view  that  a 
married  woman  had  no  property  at  all  with  which 
she  could  deal.  The  proviso  in  rule  158  of  the 
Bules  and  Regulations  (Dec.  26,  1865),  shows  that 
if  the  wife  possesses  sufficient  separatia  estate  it  is 
a  groxind  for  refusing  to  order  payment  of  her 
costs  pending  suit.  The  court  may,  and  often 
does,  order  a  wife  with  an  abundant  separate 
estate  to  pay  her  husband's  costs  of  matrimonial 
proceedings  in  which  she  has  been  unsuccessful. 
[LiNDLET,  L.J.  referred  to  Biuaell  v.  Biuiell,  66 
L.  T.  Rep.  N.  S.  436;  (1892)  P.  162.] 

LatDson  Walton,  Q.C.  and  B.  H.  Pritchard  for 
the  wife. — The  rule  that  the  husband  should  pro- 
vide his  wife  with  sufficient  means  of  defending 
herself  is  founded  on  jpublic  policy,  as  it  is  impor- 
tant that  she  should  De  able  to  do  so  in  the  inte- 
rests of  herself  and  her  children : 

Robertson  v,  Robertson,  45  L.  T.  Bep.  N.  S.  237 ;  6 

P.  Div.  119  i 
Wilton  V.  Wilson,  2  Hajrg-  Con.  203,  204. 

It  is  said  that  as  she  is  possessed  of  a  large  sum . 
she  can  pay  her  costs  out  of  that ;  but  that  would 
be  a  reason  also  for  giving  her  no  alimony  pendente 
lite.  The  income  of  that  sum  was  taken  into  con- 
sideration when  the  amount  of  alimony  was  fixed, 
and  if  she  has  to  pay  her  costs  out  of  her  capital 
her  income  must  be  diminished.  It  is  not  the  prao- 
tioeof  t^e  court  to  consider  the  amount  of  capital, 
but  only  the  income : 

Westmeath  v.  Westmeatk,  2  Kagg.  Snp.  133. 

Rule  158  shows  the  court  has  a  discretion,  and 
there  is  no  appeal  from  a  discretionary  order. 
The  cases  of  D^Aguilar  v.  B'AguHar  (1  H^g.  788) ; 
Bonalds  v.  Bonulds  (L.  Rep.  3  P.  &  D.  269); 
and  Carstairs  v.  Carstaira  (10  L.  T.  Rep.  N.  S.  696; 
3  Sw.  &  T.  538)  further  show  that  the  judge  has  a 
discretion. 

Searle  in  reply. — The  husband  is  entitled  to 
appeal.  This  is  not  a  question  of  costs  within 
sect.  49  of  the  Judicature  Act  1873.  The  only 
question  is  whether  the  wife  has  sufficient  to  pay 
her  costs.  It  cannot  be  said  that  60002.  is  not 
enough,  and  therefore  it  is  a  question  of  principle 
and  not  of  discretion.  In  the  cases  referred  to, 
the  married  woman  was  only  entitled  to  the 
income  settled  for  her  separate  nae,  and  therefore 
the  amount  of  capital  was  not  taken  into  considera- 
tion. In  neither  of  the  cases  had  the  wife  the 
absolute  control  over  a  large  sum  of  money  as  in 
this  case. 

LiNDLET,  L.J. — This  is  an  appeal  by  the 
husband  from  an  order  of  Barnes,  J.  directing 
him  to  pay  the  wife's  costs  already  incurred,  and 
to  pay  or  secure  her  costs  of  the  hearing.  This 
order  was  made  in  accordance  with  the  usual 
practice  of  the  Divorce  Court  that  the  husband 
should  be  ordered  to  put  the  wife  in  funds  to  pay 
her  costs  of  the  proceedings.  The  appeal  is 
founded  on  the  argument  that  there  is  no  occasion 
for  such  an  order,  as  the  wife  has  property  amply 
sufficient  to  enable  her  to  defend  herseU.  The 
suit  has  not  yet  come  on  for  trial.-  Alimony 
pendente  lite  has  been  ordered  at  the  rate  of  5002. 
per  annum,  and  her  own  income,  arising  from 
separate  property  to  which  she  is  absolutely 
entitled,  is  2802.  a  year.  The  order  for  alimony 
was  made  after  considering  the  incomes  of  herself 
and  her  husband,  hers  being  2802.  and  his  about 
40002.  a  year.    After  this  the  wife  took  out  a 
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Enmmoiis  for  the  hnsband  to  show  cause  why  he 
should  not  pay  her  coats  up  to  the  setting;  down 
for  trial,  and  pay  into  court  or  secure  a  snflScient 
sum  to  coTer  ner  costs  of  the  hearing.  The 
matter  waa  referred  to  the  registrar,  who,  after 
considering  the  income  of  the  husband  and  the 
incx>me  of  the  wife,  including  the  allowance  for 
alimony,  submitted  that  the  husband  should  be 
ordered  to  pay  the  wife's  costs  already  incurred, 
and  pay  or  secure  the  costs  of  the  hearing. 
Barnes,  J.  made  an  order  in  conformity  with  this 

Xrt.  Whether  this  order  is  right  depends  on 
158  of  the  Bales  and  Regulations  of  the  26th 
Dec.  1865.  That  rule,  as  amended  in  1875,  is  as 
follows :  "  After  directions  given  as  to  the  mode 
of  hearing  or  trial  of  a  cause,  or  in  an  earlier 
stage  of  a  cause,  by  order  of  the  Judge  Ordinary 
or  of  the  registrars,  to  be  obtained  on  summons, 
a  wife  who  is  petitioner,  or  has  entered  an  appear- 
ance as  respondent  in  a  cause,  may  file  her  bill  or 
bills  of  costs  for  taxation  as  against  her  hnsband ; 
and  the  registrar  to  whom  such  bills  of  costs  are 
referred  for  taxation  shall,  when  directions  as  to 
the  mode  of  hearing  or  trial  shall  have  been 
given,  ascertain  what  is  a  sufficient  sum  of  money 
to  be  paid  into  the  registry,  or  what  is  a  sufficient 
security  to  be  given  by  the  husband  to  cover  the 
costs  of  the  wife  of  and  incidental  to  the'hearing 
of  the  canse ;  and  shall  thereupon  issue  an  order 
upon  the  hnsband  to  pay  or  secure  the  said  sum 
within  a  time  to  be  fixed  by  the  remstrar :  pro- 
vided that  in  case  the  husband  should,  by  reason 
of  his  wife  having  separate  property,  or  for  other 
reasons,  dispute  her  right  to  recover  any  costs 
pending  suit  against  him,  the  registrar  may  sus- 
pend the  order  to  pay  the  wife's  taxed  costs,  or  to 
pay  or  secure  the  sum  ascertained  to  be  sufficient 
to  cover  her  costs  of  and  incidental  to  the  hearing 
of  the  canse,  for  such  length  of  time  as  shall 
seem  to  him  necessary  to  enable  the  husband  to 
obtain  the  decision  of  the  court  as  to  his  liability." 
Under  that  rule  it  is  obvious  that  the  judge  has  a 
discretion,  not  merely  as  to  the  amount,  but  as  to 
whether  an  order  ought  under  the  circumstances 
to  be  made  at  all  against  the  husband.  I  will 
assume  that  the  present  case  is  not  within  sect.  4d 
of  the  Judicature  Act,  which  prohibits  appeals  as 
to  costs,  for  that  section  may  perhaps  be  held  not 
to  apply  to  an  order  made  pendente  lite  to  pay 
costs  or  secure  costs.  Still  the  order  is  a  discre- 
tionary order,  and  we  should  not  interfere  with  it 
unless  the  judge  has  gone  on  a  wrong  principle,  or 
gone  BO  far  wrong  as  to  cause  a  miscai-riage  of 
justice.  It  is  contended  on  behalf  of  the  husband 
that  the  judge  has  proceeded  on  a  wrong  prin- 
ciple, and  that  on  the  question  whether  ^e  hus- 
band shall  be  ordered  to  pay  or  secure  the  wife's 
costs  the  relative  incomes  of  the  parties  ought  not 
to  have  been  taken  into  consideration ;  but  that 
the  only  question  is  whether  the  wife  has  property 
enough  to  enable  her  to  pay  her  own  costs.  But 
the  more  I  consider  the  case  the  more  I  think 
that  the  judge  was  right  in  considering  their 
relative  incomes.  If  we  were  to  disturb  the  order 
as  to  costs,  we  should  indirectly  disturb  the  order 
as  to  alimony,  for  if  we  were  to  make  an  order 
which  would  have  the  effect  of  reducing  the  wife's 
separate  income  by  making  it  liable  to  coste,  we 
should  in  fact  be  reducing  the  alimony.  In  con- 
sidering the  question  of  ^mony,  the  cotirt  must 
consider  the  relative  incomes,  and  so  reasoning . 
back,  since  an  order  as  to  the  wife's  costs  must . 


affect  the  order  for  alimony,  I  caimot  say  that 
the  judge  was  wrong  in  considering  the  relative 
incomes  on  the  present  occasion. 

Smith,  L.J. — It  is  contended  that  the  judge 
has  proceeded  on  a  wrong  principle.  In  AngnsD 
last  the  wife  took  out  a  summons  against  her 
husband  with  reference  to  her  costs.  It  was 
referred  to  the  registrar,  who  reported  that  the 
husband  had  an  income  of  about  40002.  a  year, 
out  of  which  he  had  to  pay  5002.  a  year  for  alimony 
and  that  the  wife  had  separate  property  bringing 
in  280Z.  a  year,  in  addition  to  the  5002.  a  year 
aJimony.  Barnes,  J.  made  an  order  directing  the 
husband  to  pay  the  wife's  coste  up  to  the  hearine 
and  to  secure  her  future  coste.  It  is  contended 
that  this  is  wrong  because  the  wife  has  separate 
property  sufficient  to  pay  coste.  But  if  we  look 
at  riile  158  we  shall  see  that  Barnes,  J.  was  right 
[His  Lordship  read  the  rule.]  Now,  in  the 
proviso  to  this  rule  "  having  separate  property " 
must  be  read  "  having  sufficient  separate  pro- 
perty." What  is  "  sufficient "  separate  property? 
It  has  been  argued  that  no  order  can  be  made 
against  the  husband  if  the  wife  has  property 
which  can  be  charged  with  her  solicitor's  costs, 
and  is  sufficient  in  amount  to  pay  them.  I  do  not 
think  that  the  true  meaning  of  the  rule.  An 
order  has  been  made  for  alimony,  and  if  we  were 
to  reverse  the  order  now  appealed  from  the  alimony 
of  5002.  a  year  which  was  considered  just  when 
the  wife  had,  in  fact,  2802.  a  year  of  her  own  would 
have  to  be  adjusted.  I  think  it  was  for  Barnes.  J. 
to  decide  what  was  sufficient  separate  property  to 
make  it  right  to  refuse  an  order  for  costs  pendini^ 
suit.  He  may  teke  into  consideration  what  the 
husband  has,  out  the  main  point  is,  has  the  wife 
sufficient  separate  property  to  prevent  the  order 
from  being  made  r  Of  that  question  he  is  the 
judge,  and  we  cannot  say  that  in  deciding  as  he 
has  he  has  done  wrong  in  teking  into  considera- 
tion the  relative  means  of  the  parties. 

Davby,  L.J. — Prima  fade,  a  hnsband  soiog 
his  wife  is,  by  the  practice  of  the  Divorce  Court, 
liable  to  be  ordered  to  make  provision  for  her 
coste.  Whether  there  are  cireumstanoes  suffi- 
cient to  take  a  case  out  of  that  rule  it  is  for  the 
judge  of  the  court  below  to  say.  If  it  were 
shown  that  Barnes,  J.  proceeded  on  a  wrong  prin- 
ciple, or  took  cireumstences  into  conaderation 
which  he  ought  not  to  have  taken  into  cansidenb. 
tion,  the  appeal  ought  to  succeed ;  but  whether  he 
exercised  his  discretion  wisely  as  to  amount  is  a 

?aestion  with  which  we  ought  not  to  interfere. 
t  has  been  contended  that  the  decision  proceeded 
on  a  wrong  principle,  because  it  was  founded  on 
the  relative  incomes  of  the  husband  and  wife, 
which  it  is  said  ought  not  to  have  been  taken  into 
consideration.  Now,  what  was  it  the  leamei 
judge  had  to  decide  ?  Whether  the  wife  had  a 
sufficient  separate  income  to  induce  the  court  to 
abstain  from  making  an  order  for  her  costs.  In 
my  opinion,  before  coming  to  a  conclusion  on  that, 
the  income  of  the  husband  ought  to  be  taken  into 
consideration,  for  the  means  of  the  wife  to  defend 
the  action  must  in  some  measure  depend  upon 
what  is  necessary  for  her  maintenance,  and  the 
wife  of  a  man  with  40002.  a  year  is  entitled  to 
spend  more  on  her  maiptenance  than  the  wife  <£ 
a  poorer  man.  Again,  the  alimony  was  settled 
with  regard  to  the  busband's  means,  and  to  alter 
the  order  now  under  appeal  would  practically 
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interfere  with  the  alimony.  I  am  of  opinion  that 
Barnes,  J.  took  nothing  into  consideration  which 
he  ought  not  to  hare  taken,  and  that  his  discretion 
onght  not  to  be  interfered  with. 

Solicitors  for  the  husband,  /.  i2.  Eoberts,  agent 
for  G.  J.  Simpion,  ShefSeld. 
Solicitor  for  the  wife,  F.  A.  K.  Doyle. 


Lee.  14  and  15, 1893. 
(Before  Lindi,et,  Smith,  and  Bavbt,  L.JJ.) 

Be  Seal  ;  Seal  «.  Tatlor.  (a) 

Will — Falsa  demonstratio — Cfift  of  retidenee  and 

premises  "  as  now  occupied  by  me." 

Testator  devised  "my  residence  called  S.  House 
and  premise*  thereto  as  the  same  are  now  occupied 
by  me"  to  his  wife  during  vridowhood.  A  stable 
adjoined  the  house,  over  which  was  a  room,  the 
oMy  access  to  which  teas  through  the  house. 
The  testator  let  to  tvio  of  his  sons,  for  the  purposes 
of  their  biuiness,  an  office  standing  in  the  yard  of 
(A«  house,  together  with  the  stable,  and  they  were 
in  the  sons'  occupation  ai  the  date  of  his  death. 
Held  (affirming  the  decision  of  Chitty,  J.),  that  the 
devise  included  the  room  over  the  atabU,  but  not 
the  other  part  of  the  stable  nor  the  office,  as  the 
property  which  was  in  the  testator's  oeeupation 
answered  the  whole  of  his  description,  and  there- 
fore the  words  "  a*  the  same  are  now  occupied 
by  me"  could  not  be  rejected  as  a  falsa  demon- 
stratio. 
Travers  r.  Blundell  (36  L.  T.  Eep.  N.  S.  341;  6  Ch. 

Bit.  436)  distinguished. 
Stanley  r.  Stanley  (7  L.  T.  Eep.  N.  S.  136  ;  2  J.  &  H. 

491)  considered. 
Bt  a  will,  dated  the  19th  March  1885.  Samuel 
Seal,  a  retired  stone  merchant,  devised  to  his 
vife,  during  widowhood,  a  house  and  land  pur- 
chased by  him  from  Francis  Jackson,  and  after 
making  Tarious  other  devises  and  bequests  he 
gave  his  residnary  estate  to  trustees  upon  trust 
anring  his  wife's  widowhood  to  divide  the  income 
among  his  children  as  therein  mentioned,  and 
after  the  decease  or  marriage  of  his  wife,  to 
convert  the  same  into  money  and  distribute  the 
proceeds  among  his  childi«n  as  therein  men- 
tioned. 

By  a  codicil,  dated  the  19th  Jan.  1888,  the 
t««tator  revoked  the  above  devise  to  his  wife,  and 
in  lien  thereof  devised  "  my  residence  called 
Stoneleigh  House  and  premises  thereto  as  the 
same  are  now  occupied  by  me,  and  after  her  death 
or  marriage  again,  1  devise  the  said  residence  and 
prenuses  to  my  son  Joseph  Seal  for  his  life,  and 
aiter  his  death  "  to  the  uses  therein  contained 
in  favour  of  his  children,  and  he  directed  that  his 
wife  and  his  son  Joseph  should,  as  long  as  they 
ehoald  be  respectively  seised  of  the  residence  and 
premises  for  life,  keep  the  same  in  good  repair 
and  condition,  and  insured  against  loss  or  damage 
by  fire  in  the  names  of  his  trustees,  up  to  the  fuU 
Talne  of  the  dwelling-house  and  buildings  thereto 


The  testator  died  shortly  after  making  this 
codicil,  and  on  the  27th  May  1889  an  order  was 
made  on  originating  summons,  directing  the  usual 
Mconnts  and  inquiries  as  to  his  real  and  personal 
wtate. 

«)  Beported  by  W.  l\  Bno,  Esq.,  Buriiter-at-Law. 


The  testator  had  built  Stoneleigh  House,  and 
resided  thei-e.  It  stood  in  grounds  of  about  an 
acre,  which  were  a  part  of  between  three  and  four 
acres  purchased  by  the  testator  in  1849.  The 
grounds  were  bounded  on  the  north-easterly  side 
by  a  high  road,  and  on  the  sotith-easterly  side  by 
alone.  The  front  entrance  to  the  house  was  by  a 
drive  through  the  grounds  from  the  high  road. 
On  the  other  part  of  the  purchased  property  and 
adjoining  the  grounds  of  Stoneleigh  House,  was 
a  house  called  Stoneleigh  Lodge,  and  also  some 
cottages,  all  fronting  on  the  high  road.  At  the 
back  of  Stoneleigh  House  and  adjoining  it  was  a 
stable,  and  in  the  yard  was  an  office  standing  near 
the  house,  and  also  a  washhouse  adjoining  the 
office.  The  stable  was  approached  by  a  private 
road  leading  out  of  the  lane  through  the  south- 
westerly part  of  the  grounds  attached  to  the 
house.  Beyond  the  private  road  was  a  field  of 
about  two  acres,  which  was  also  a  part  of  the 
property  purchased  in  1848.  Over  part  of  the 
stable  was  an  upper  room,  the  only  access  to  which 
was  through  the  house,  and  it  was  occupied  as 
part  of  the  house.  With  this  exception  the  stable 
and  the  office  were  not  in  the  testator's  occupation 
at  the  time  of  making  his  codicil,  or  at  his  death, 
as  for  several  years  he  had  let  them  together  with 
the  two-acre  field  at  one  rent  to  two  of  his  sons, 
who  carried  on  business  as  stone  merchants,  and 
used  them  for  the  purposes  of  the  business.  The 
testator  kept  a  carriage  in  the  stable,  and  went  to 
the  office  to  write  his  letters. 

By  his  certificate  the  chief  clerk  reserved  for 
the  considei-ation  of  the  court  the  question  how 
much  of  the  property  about  Stoneleigh  House 
passed  under  the  devise  to  the  widow  during 
widowhood. 

By  the  order  on  further  consideration,  Chitty,  J. 
declared  that  the  devise  in  question  "included 
the  following  premises,  and  no  other,  namely,  the 
freehold  house  and  garden,  and  premises  at  Sandal 
Magna,  Yorkshire,  known  as  btoneleigh  House, 
including  the  room  over  the  coachhouse  used  as 
a  bedroom,  and  communicating  with  the  house, 
and  the  washhouse  adjoining  the  office,  and  the 
soil  of  the  private  rosid,  but  subject  as  to  such 
road  to  a  right  of  way  for  all  purposes  with 
carriages  and  horses  thereon  to  the  stable  and 
stable-yard,  and  also  for  foot  passengers  only  to 
the  office,  being  the  premises  (except  as  to  the 
bedroom  over  the  coachhouse  which  is  not  shown 
on  the  plan)  edged  with  a  pink  line,  and  coloured 
pink  on  the  map  exhibit  to  the  affidavit  of  S.  Seal, 
filed  this  day."  The  parts  coloured  pink  in- 
cluded the  acre  of  ground,  except  the  stable  and 
office,  which  were  cmoured  blue. 

From  this  order  the  persons  interested  iu 
Stoneleigh  House  under  the  devise  appealed. 

Warmingion,  Q.C.  and  A.  a  B.  Terrell  for  the 
appellants. — The  appellants  claim  the  whole  of 
the  house  and  premises,  including  the  office, 
stable,  and  coachnouse,  but  not  l^e  field,  as  that 
does  not  come  within  the  words  "  premises 
thereto."  The  testator  cannot  have  intended 
that  the  office  should  not  pass  with  the  house. 
The  words  "as  the  same  are  now  occupied  by 
me  "  are  only  a.  falsa  demonstratio.  In  Hardwick 
V.  Hardwich  (L.  Rep.  16  Eq.  168,  175)  Lord 
Selbome  said :  "  If  the  words  of  description  when 
examined  do  not  fit  with  accuracy,  and  if  there 
must  be  some  modification  of  some  part  of  thein 
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in  order  to  place  a  sensible  construction  on  the 
vill,  then  ue  whole  thing  most  be  looked  at 
fairly  in  order  to  see  what  are  the  leading  words 
o£  description,  and  what  is  the  subordinate  matter, 
and  for  this  purpose  evidence  of  extrinsic  facts 
may  be  regarded.  lii  this  will  the  leading  words 
of  description  are  "my  residence  called  Stoneleigh 
House  and  premises  thereto,"  and  the  words  "  as 
the  same  are  now  occupied  by  me  "  are  only  a  refer- 
ence to  the  fact  that  he  lired  there  expressed  in 
inaooorate  terms.  The  oases  of  Travers  t.  Blundeli 
(36  L.  T.  Rep.  N.  S.  341 ;  6  Ch.  Div.  436)  and 
Stanley  v.  StanUy  (7  L.  T.  Rep.  N.  S.  136 ;  2  J.  &  H. 
481)  Support  the  appellants'  contention. 

Farwell,  Q.G.  and  Butcher  for  the  respondents. 
^As  the  appellants  give  up  their  claim  to  the 
field,  they  cannot  contend  tnat  the  reference  to 
occupation  is  to  be  treated  as  falsa  demonstratio. 
!But  independently  of  that  it  cannot  be  so  treated. 
Here  there  is  property  which  exaotly  fits  all  the 
terms  ased  by  the  testator  in  describing  it,  and 
therefore  none  of  them  can  be  rejected  as  a  falsa 
■demonstratio : 

Webber  t.  Stanley,  10  L.  T.  Itep.  N.  S.  417 ;  16  C.  B. 

N.  B.  698,  752; 
Smith  T.  Bidgway,  h.  Bep.  1  Ex.  331. 

"As"  is  a  word  of  limitation  as  distinguished 
from  description,  and  implies  "so  much  as."  The 
testator  only  intended  to  provide  his  widow  and 
son  with  a  residence,  and  only  intended  them  to 
have  what  he  occiipied  himself.  A  right  of  way 
to  the  stable  and  office  is  given  by  imphcation : 

Peanon  v.  Bpencer,  4  L.  T.  Bep.  N.  S.  769 ;  1  B.  &  S. 
671. 

Terrell  in  reply. 

LiiTDLET,  liJ. — ^This  is  not  a  case  of  so  much 
difficolty  as  I  at  first  thought.  On  the  opening  of 
tiie  appeal  it  seemed  to  me,  on  reading  the  langut^e 
of  the  will,  and  looking  at  the  plan,  that  the 
whole  of  the  messuage  with  its  appurtenances  must 
have  been  intended  to  pass;  but  we  must,  in 
order  to  judge  of  the  case,  see  how  the  property 
stood  at  the  time  of  the  codicil  and  of  the  testa- 
tor's death.  Its  state  was  the  same  at  each  of 
these  x>erioda.  The  testator  when  he  made  his 
will  had  a  residence  caUed  "Stoneleigh  House." 
Adjoining  the  grounds  belonging  to  the  house, 
there  was  on  one  side  a  house  called  "  Stoneleigh 
Lodge,^'  with  some  cottages,  and  on  another  side 
a  field  of  two  acres.  The  testator  lived  with  his 
wife  in  Stoneleigh  House.  Two  of  his  sons 
were  stone  merchants.  He  himself  had  carried 
on  the  same  business,  but  had  retired.  He  let  to 
the  two  BOtas  at  one  rent,  for  the  purposes  of  their 
Inuiness,  the  two-acre  field,  the  stable  belonging 
to  Stoneleigh  House,  except  one  first  floor 
room,  the  only  access  to  which  was  from  the  house, 
and  an  office  in  the  yard,  with  the  exception  of  a 
wBshhouse  annexed  to  it.  He  and  his  wife  occupied 
Stoneleigh  House  and  the  buildings  belonging 
to  it,  except  those  parte  of  the  premises  which  were 
in  the  occupation  of  the  two  sons.  The  sons  had 
access  to  tike  stables  and  office,  not  by  the  front 
drive,  but  by  a  private  way  at  the  back,  which 
seems  to  have  been  taken  out  of  the  two-acre 
field.  By  his  will  the  testator  did  not  specifically 
devise  Stoneleigh  House;  he  gave  to  his  wife 
during  widowhood  another  house,  and  Stoneleigh 
House  was  not  mentioned,  but  passed  under  the 
residuary  devise  to  his  trustees.    By  a  codicil  he 


revokes  the  devise  to  his  wife,  and  devises  to  her 
during  widowhood  "mvresidence  called  Stoneleif^ 
House  and  premises  doereto,  as  the  same  are  now 
occupied  by  me."  What  is  meant  by  that  ex- 
pression ?  If  we  read  it  as  a  whole,  there  is  no 
difficulty  in  applying  it  to  the  property.  The 
first  part  of  the  description  Is  not  complete, 
"  Stoneleigh  House  and  premises  thereto  " — some 
word  has  Deen  left  out.  The  testetor  completes 
it  by  saying  "  as  occupied  by  me."  We  have  no 
difficulty  in  finding  property  which  answers  the 
whole  oi  this  description.  Mr.  Warmington  says  -• 
teke  the  devise  as  a  devise  of  Stoneleigh  House, 
and  reject  "  as  the  same  are  now  occupied  by 
me  "  as  a  falsa  demonstratio.  If  we  were  to  do 
so  we  should  be  doing  what  in  the  opinion  of  the 
Court  of  Exchequer  Chamber  (see  Webber  v. 
Stanley)  Wood,  V.C.  wrongly  did  in  Stanley  v. 
Stanley  (ubi  sup.).  We  should  be  violating  the 
rules  Uiid  down  in  Webber  v.  Stanley  [ubi  »tip.)  if 
we  were  to  accede  to  the  appeUante'  contenticHi 
simply  because  we  saw  that  inconvenience  wonld 
result  from  the  other  construction  which  is  in 
strict  conformity  with  the  words.  Personally, 
moreover,  I  think  we  are  giving  effect  to,  and  not 
defeating,  the  testator's  intention.  The  appeal. 
therefore,  must  be  dismissed. 

Smith,  L.J. — The  question  we  have  to  decide  is. 
whether  the  words  "  as  the  same  are  now  occupied 
by  me  "  are  a  limitation  or  a  falsa  denumsbratio. 
I  do  not  wish  to  decide  whether  this  case  comes 
within  the  rule  in  Travers  v.  BlundeU  {vin  *v.p.)  or 
the  rule  in  Webber  v.  Stanley  (ubi  sup.),  and  ovniik 
V.  Ridgway  (ubi  sup.).  If  extrinsic  evidence  is 
not  resorted  to,  the  construction  of  the  codicil  is 
plain — ^it  is  a  dievise  of  property  in  the  testator's 
own  occupation.  If  tne  extrinnc  evidence  is , 
admitted,  I  think  it  is  in  favour  of  the  respon- 
dente,  not  of  the  appellante.  Some  years  before 
the  date  of  the  codicil  the  testator  had  demised 
the  stable,  office,  and  field  to  two  of  his  sons,  for 
the  purposes  of  their  business,  and  from  that 
time  till  the  making  of  the  codicil  and  thence- 
forth till  the  testator's  death  the  sous  occupied 
them.  What  could  be  mcH«  natural  than  that  the 
testator  by  his  codicil  should  provide  for  the 
occupation  by  his  widow  of  what  he  had  along 
with  her  occupied  for  so  many  years,  and  that  he 
should  have  no  intention  to  give  her  anything 
more  P    The  appeal  wiU  be  dismissed. 

Davey,  L.J. — ^After  the  full  and   exhaustive 
discussion  this  case  has  received,  I  have  come  to 
the  conclusion  that  we  cannot  reverse  the  decision 
under  appeal.   The  difficulty  is  to  apply  to  tiie  facts 
the  rules  of  law  which  have  been  laid  down,  and 
the  difficulty  in  applying  them  is  increased  by  the 
fineness  of  the  distinctions.    As  Smith,  L  J^.  says, 
the  question  is  whether  the  words  "  as  the  same 
are  now  occupied  by  me  "  are  words  of  description 
or  limitation.    That  is  a  question  of  construoticMi, 
and  I  am  under  the  impression,  though  I  do  not        i 
give  it  as  my  concluded  opinion,  that  m  consider-         I 
ing  it  we  cannot  look  at  extrinsic  evidence.    We         | 
must  first  construe  the  words,  and  having  done         j 
so,  then  look   at  the  extrinsic  evidenoe  to  see 
whether  there  is  anything  which  those  wards  fit.         j 
The  whole  description  is,   "mj  issidoioe  called        j 
Stoneleigh  House  and  premises  thereto,  as  the 
same  are  now  occupied  by  me,"  and  I  think  that         i 
the   latter  words   limit  and  qualify  the  earlier 
words.    Extrinsic  evidence  can  only  be  applied  to 
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see  whether  there  is  anything  answering  this 
description.  The  description  does  exactly  apply 
to  the  premises  which  were  in  his  own  occapation. 
Then  we  are  bound  to  say  that  that  property 
alone  passes  under  the  devise.  That  consideration 
alone  is  enough  to  dispose  of  the  case.  I  may 
add  that,  so  mr  as  Lord  Hatherley's  opinion  in 
Stanley  v.  Stanley  (ubi  sup.)  differs  from  that  of 
Brie,  C  J.,  in  Webber  v.  Stanley  {ubi  eup.),  it  can- 
not in  mv  judgment  be  supported.  I  think  that 
he  erred  in  attaching  too  great  weight  to  extrinsic 
facts.  The  present  case  appears  to  me  to  come 
within  the  first  category  in  Webber  r.  Stanley 
(uW  mp.) :  "  Where  there  is  property  in  respect 
oi  which  all  the  facts  of  the  description  are  found 
to  be  true,  so  that  the  property  exactly  fits  the 
description,  the  whole  of  that  property,  and  nothing 
more,  passes."  Taking  the  words  of  the  will  in 
their  natural  sense  were  is  a  property  which 
answers  every  word  of  the  description,  and  that 
being  so  the  argument  ab  inconvenienti  has  no 
application.  It  is  only  after  we  have  construed 
the  words  of  the  will  that  we  can  apply  extrinsic 
evidence  to  them.  I  think  that  Mr.  Farwell 
aucceaafnlly  distinguished  Travers  v.  Blundell 
[ubi  sup.)  on  the  ground  that  the  meaning  of  the 
win  was  to  give  sdl  that  propertv  which  the  testa- 
tor's father  Had  devised  by  his  will  and  described  as 
that  part  of  Bigby's  Mtate  purchased  by  him, 
which  the  testator  then  described  as  consisting  of 
four  fields,  which  he  named.  There  was  no  pro- 
perty described  by  the  testator's  father  as  the 
part  of  Bigby's  estate  purchased  by  him,  which 
consisted  of  those  four  fields.  There  was,  there- 
fore, no  subject  to  which  all  the  testator's  words 
applied,  and  the  court  had  to  consider  what  was 
the  substance  of  the  gift,  whether  the  testator 
meant  to  give  what  his  father  had  described  as 
the  part  of  Bigby's  estate  purchased  by  him, 
adding  an  incorrect  statement  of  the  particulars 
of  which  it  consisted,  or  to  give  the  tour_  fields. 
In  the  present  case  there  is  a  subject  auswei'ing 
all  the  testator's  words. 

Solicitors  :  J.  Cotton  and  Son,  agents  for  Tovm- 
o«d, Wakefield;  Seal. 


Thursday,  Feb.  22. 
(Before  Lindlbt,  Kay,  and  Smith,  L.JJ.) 

Pbtor-  v.  Petse.  (o) 
'  APPEAL  rsoH  the  chanceky  mvisiON'. 

Conveyance  of  land  adjoining  highway — Presump- 
tion as  to  ownership  of  soil  ad  medium  filum  vis 
— Cireumstanees  rebutting  presumption. 

'^  defendant  sold  a  wood  to  the  plaintiff  which 
vat  bounded  on  one  side  by  a  grassy  lane,  on 
vhich  were  trees  and  underwood,  in  which  game 
wu  accustomed  to  lie  and  to  nest.  There  was  a 
pvblic  right  of  way  over  the  lane,  though  it  was 
iddon  used.  The  wood  was  described  in  the 
conveyance  by  referring  m.inutely  to  its  acreage, 
and  to  a  plan  indorsed  on  the  conveyance.  The 
boundary  marked  on  this  plan  did  not  include 
onj  part  of  the  lane,  nor  did  the  acreage.  In 
the  schedule  to  the  conveyance  the  land  pur- 
fhaied  was  described  by  reference  to  the  Ordnance 
^iiop,  and  there  the  lane  teas  shown  as  a  distinct 
pht  from  the  wood,  and  was  distinguished  by  a 

<*>B«gn(d  by  W.  C.  Bus,  Baq.,  Bmltut-vt-hsm. 


different  number,  the  number  of  the  wood  only 
being  referred  to  in  the  schedule. 

It  was  recited  in  the  conveyance  that  one  of  the 
conditions  of  the  contract  for  sale  was  thai,  in 
addition  to  the  purchase  m,oney,  the  purchaser 
should  pay  for  all  trees  on  the  land  agreed  to  be 
sold,  at  a  valuation,  and  that  a  vahwiion  had 
been  made,  and  the  value  was  stated  and  added 
to  the  purchase  m,oney. 

Meld,  that  evidence  was  adm,issible  to  show  that 
none  of  the  trees  on  the  grassy  lane  were  included 
in  the  valuation. 

Held  also,  that  the  circumstances  of  the  case  were 
sufficient  to  rebut  the  presum,ption  of  law  that 
the  soil  of  the  lane  ad  medium  filum  viae  passed 
by  the  conveyance. 

Decision  of  Bomer,  J.  (69  L.  T.  Bep.  N.  S.  796) 
affirmed. 

This  action  was  brought  by  Mr.  Arthur  Pryor, 
against  Mr.  L.  J.  Petre,  to  establish  his  right  to 
the  soil  of  one  moiety  of  a  lane  (tisque  ad  midium, 
filum  true),  where  such  lane  adjoined  certain  land 
purchased  by  the  plaintiff  from  Mr.  Petre. 

The  lane  in  question,  which  was  a  grassy  wooded 
one,  averaging  about  fifty  feet  in  width,  and  known 
as  Coldhall  Ijane,  was  situated  in  the  parishes 
of  Margaretting  and  Writtle,  near  Cheunsford, 
in  the  county  of  Essex,  and  had  never  been 
metalled,  repaired,  or  had  a  regular  roadway  made 
over  it. 

The  plaintiff  and  defendant  were  owners  ef 
adjoining  land,  and  in  1890  the  plaintiff  purchased 
from  the  defendant,  who  sold  as  tenant  for  life, 
certain  property  including  a  wood  called  King 
Wood,  on  the  north  side  of  which  was  Coldhall 
Lane.  The  wood  and  other  lands  were  duly  con- 
veyed to  the  purchaser  by  an  indenture  dated  the 
Slst  Dec.  1890,  in  which  the  land  conveyed  was 
described  by  acreage  minutely  stated  to  three 
places  of  decimals,  which  would  not  include  any 
part  of  the  lane.  It  was  also  described  by  refer-, 
ence  to  a  map  indorsed  on  the  deed ;  the  boundaries- 
of  the  land  conveyed,  as  delineated  on  such  map, 
not  including  any  part  of  the  lane.  It  was  also 
described  in  a  schedule  to  the  conveyance  by 
reference  to  the  numbers  of  the  plots  marked  on 
the  Ordnance  map,  and  to  the  acreage  thereby 
given.  In  that  map  King  Wood  was  divided  from 
Coldhall  Lane,  which  had  a  separate  number,  and 
was  shown  as  a  distinct  plot  of  land,  bearing  trees 
and  underwood,  and  the  number  of  the  wood  only 
was  referred  to  in  the  schedule.  It  was  recited  in 
the  conveyance  that  by  the  contract  the  trees  on 
the  land  purchased  were  to  be  paid  for  at  a  valua- 
tion, which  sum  was  to  foi-m  part  of  the  considera- 
tion for  the  purchase;  that  the  valuation  had 
been  made,  and  that  the  value  of  the  trees  was 
1324Z.  148.  6<2.,  which  sum  was  added  to  the 
purchase  money  for  the  land,  making  a  total  of 
49982.  2«.  8d. 

At  the  trial  before  Bomer,  J.,  it  was  admitted  by 
the  plaintiff  that  the  valuation  didnotincludeanyof 
the  trees  in  the  lane,  though  it  was  contended  that 
no  regard  ought  to  be  paid  to  that  fact  in  this 
action,  as  it  was  inadmissible  as  evidence. 

There  was  evidence  that  there  was  a  public  right 
of  way  over  the  lane.  Along  the  side  adjoining 
King  Wood  were  a  number  of  trees  of  substantm 
value,  and  also  some  underwood,  and  it  was  shown 
to  be  a  favourite  place  for  game  to  lie,  and  also  a 
favourite  nesting  plaoe  for  them.    The  defendaok 
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bad  often  shot  over  it,  and  bis  predecessors  bad 
cut  down  trees  and  underwood  on  it. 

The  plaintiff  claimed  (1)  a  declaration  that  the 
conveyance  passed  to  him  not  only  Kinjj  Wood, 
but  aUo  the  adjoining  half  of  the  soil  of  the  lane, 
and  the  trees  and  underwood  growing  on  such 
half,  subject  onlr  to  all  lawfm  rights  of  way 
over  the  lane;  (2)  an  injunction  to  restrain  the 
defendant  from  cutting  down,  topping,  or  inter- 
fering with  such  trees  and  underwoml;  and  (3) 
damages. 

The  case  was  tried  by  Bomer,  J.,  who  held 
(69  L.  T.  Rep.  N.  S.  795)  that  the  circumstances 
rebutted  the  presumption  of  law  that  one  moiety 
of  the  lane  adjoining  the  land  conveyed  passed  to 
the  plaintiff. 

From  this  decision  the  plaintiff  appealed. 

Neville,  Q.O.  and  Begg  for  the  appellant. — The 
circumstances  of  this  case  ai-e  not  sufficient  to 
rebut  the  presumption  that  the  soil  of  the  high- 
way usque  ad  medium  filum  passed  by  the  con- 
veyance : 

BerrUlije  v.  Ward,  10  C.  B.  N.  S.  400  ; 
Middethivaite  v.  Nenlay  Bridge  Compa:iy,  55  L.  T. 

Bep.  N.  8.  836 ;  33  Ch.  Div.  133  ; 
Dtcyer  v.  Rich,  Ir.  Bep.  6  Com.  Law,  144 : 
Holmes  r.  BelUngJiam,  7  C.  B.  N.  S.  329 : 
'Turner  v.  Ringwood  Highway  Board,  21  L.  T.  Eep. 
N.  S.  745  ;  L.  Bep.  9  £q.  418. 

rSMiTH,  L.J.  referred  to  Curtit  v.  Kesteven  County 
Council,  63  L.  T.  Bep.  N.  S.  543 ;  45  Ch.  Div.  504.] 
The  fact  that  the  trees  in  this  lane  were  not  in- 
cluded when  the  valuation  of  the  ti-ees  was  made 
is  not  admissible  as  evidence.  The  parties  are  not 
entitled  to  go  behind  the  conveyance  and  give 
evidence  of  the  preliminary  negotiations.  The 
question  is,  on  the  construction  of  the  conveyance, 
what  land  passed  to  the  purchaser?  The  deed 
merely  states  the  value  of  the  trees  on  the  land 
sold,  and  the  question  is  vrhat  land  was  sold.  On 
the  deed  alone  there  is  nothing  to  rebut  the  pre- 
sumption of  law  that  half  this  lane  was  passed 
to  the  plaintiff.  There  may  have  been  a  mistake 
in  the  valuation,  and  the  purchase  money  being 
nearly  6000Z.,  the  omission  of  a  few  trees  the  value 
uf  which  is  122.,  is  not  a  circumstance  which  can 
be  taken  into  account  when  considering  whether 
this  presumption  of  law  is  rebutted.  The  cases 
relied  on  by  the  defendant  in  the  coui't  below 
are  clearly  distinguishable.  In  Leigh  v.  Jatk 
(42  L.  T.  Bep.  N.  S.  463;  5  Ex.  Div.  264)  the 
vendor  intended  to  dedicate  the  land  to  the  public 
as  a  highway,  but  never  did  bo,  and  it  was  held 
that  the  presumption  did  not  arise.  In  The  Duke 
of  Devonshire  v.  Fattinson  (58  L.  T.  Bep.  N.  S. 
392  ;  20  Q.  B.  Div.  263)  it  was  held  that  the  pre- 
sumption was  rebutted  by  the  fact  that  the  fishery 
in  tne  river,  half  the  bed  of  which  was  claimed 
by  the  owner  of  the  adjoining  land,  had  always 
been  leased  separately,  and  at  the  time  of  the 
conveyance  actually  was  in  the  possession  of  a 
tenant.  In  The  Plumstead  Board  of  Works  v.  I7te 
British  Land  Company  (31  L.  T.  Bep.  N.  S.  752; 
32  L.  T.  Rep.  N.  S.  94;  L.  Bep.  10  Q.  B.  16,  203) 
it  was  held  that  the  form  of  the  conveyance 
showed  that  it  was  intended  that  no  part  of  the 
soil  of  the  road  in  question  should  pass  to  the 
purchaser.  In  Beckett  v.  Corporation  of  Leed» 
(26  L.  T.  Bep.  N.  S.  375 ;  L.  Bep.  7  Ch.  Anp.  421) 
it  was  amongst  other  things  proved  that  the  lord 
of  the  manor,  who  was  resisting  a  claim  made  by 


a  person  to  whom  he  had  conveyed  adjoining 
land,  had  received  for  a  great  number  of  yean  a 
substantial  money  profit  from  the  land  claimed, 
and  therefore  the  presumption  was  rebutted.  In 
Marquis  of  Salisbury  v.  Great  Northern  Railway 
Company  (32  L.  T.  Bep.  O.  S.  175 ;  5  C.  B.  K.  S. 
174)  the  facts  were  very  different  to  the  present 
case. 

Millar,  Q.C.,  Hopkinson,  Q.C.,  and  Sibton,  for 
the  defendimt,  were  not  called  on. 

LiNDLET,  L.J. — I  think  this  case  is  very  near 
the  line,  but,  for  the  reasons  which  I  will  give 

Eresently,  it  appears  to  me  the  decision  arrived  at 
y  Bomer,  J.  is  right.    The  question  is  a  very 
simple  one,  and  it  is  whether  a  strip  of  land,  which 
is  part  of  a  highway,  has  or  has  not  passed  by  the 
conveyance  of  some  adjoining  land.     Prima  faeie 
a  conveyance  of  adjoining  land  would  pass  the 
half  of  the  soil  of  the  highway  which  adjoins  the 
land  so  conveyed.    That  point  was  settled  a  great 
many  years  ago,  the  leading  case  on  the  subject 
being Berridjre  v.  Ward  (ubisup.).  Itis  a verystiong 
case,  out  it  is  quite  sufficient  for  the  present  purpose 
to  read  the  marginal  note,  which  says  :  "  Where  a 
piece  of  land  which  adjoins  a  highway  is  conveyed 
by  general  words  the  presumption  of  law  is,  that 
the  soil  of  the  highway  usque  ad  medium  filum 
passes  by  the  conveyance,  even  though  reference 
is  made  to  a  plan  annexed,  the  measurement  and 
colouring  of  which  would  exclude  it."     Now  the 
question  of  course  in  this  case  is,  whether  there 
are  circumstances  sufficient  to  exclude  the  pre- 
sumption.   In  the  first  place,  it  must  be  borne  in 
mind  that    it  is  a  presumption  which  can    be 
rebutted.    It  is  not  like  the  grant  of  a  piece  of 
land ;  it  is  not  a  part  of  the  thing  conveyed ;  it  is 
a  presumption  that  a  piece  of  hmd  not  described 
in  the  conveyance,  and  which  according  to  the 
literal  construction  of  the  conveyance  is  excluded 
from  it,  nevertheless  passes  by  it.    It  is  only  an 
inference,  and  an  inference  that  is  capable  of 
being  rebutted  by  circumstances  which  snow  that 
the  parties  never  really  intended  it.    What  are 
the  circumstances  of  this  case  ?    We  have  a  con- 
veyance of  a  piece  of  land  called  King  Wood, 
and  the  recitals  in  the  conveyance  are  extremely 
important.     In  a  schedule  to  the  conveyance  tlie 
wood  is  described  by  reference  to  the  Ordnance 
map,  and  to  this  I  attach  considerable  importance. 
The  Ordnance  map  shows  King  Wood,  and  it  is 
thereon  numbered  77,  and  it  also  shows  the  lane 
in  question,  but  it  has  a  separate  number,  because 
the  wood  and  the  lane  are  in  separate  parishes.  The 
important  bearing  of  that  is,  that  the  lane  ii 
numbered  separately  from  No.  77,  and  when  you 
find  in  the  conveyance  a  description  of  the  parcels 
with  reference  to  the  Ordnance    map  and  the 
numbering  on  that  map,  the  numbers  appear  to 
me  to  be  too  important  to  be  left  out  of  eon- 
sidei-ation.    Now  it  is  recited  in  the  conveyance 
that  the  vendor,  who  is  the  tenant  for  life,  has 
agreed  to  sell  to  the  purehaser,  Mr.  Pryor.  the 
f i-eebold  and  copyhold  hereditaments  thereinafter 
described,  and  thereby  conveyed  and  assured,  and 
the  inheritance  of  the  said  fi-eehold  hereditaments 
in  fee  simple  in  possession,  and  the  customary  in- 
heritance of  the  said  copyhold  hereditaments  free 
from  incumbrances,  for  the  sum  of  36731.  8(.  '2d. 
Then  comes  a  recital  which  is  very  important, 
"  And  whereas  it  was  one  of  the  conmtions  of  the 
contRtct  tliat  in  addition  to  the  purchase  money 
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the  purchaser  should  pay  for  all  the  timber  and 
other  trees  on  the  lands  agreed  to  be  sold,  at  a 
Talnaiaon,  and  the  same  l^ve  accordingly  been 
rained  at  the  sum  of  1324Z.  lis.  6d.,"  making  the 
whole  pnrchase  money  49982.  2«.  8d.  Therefore 
we  have  here  a  statement  made  by  these  two 
gentlemen  that  the  timber  on  the  land  agreed  to 
Be  Bold  has  been  valued  at  a  certain  snm.  Now  it 
is  an  admitted  fact  that  the  trees  which  were  so 
Tslned  did  not  include  some  thirty  or  forty  trees 
which  are  upon  the  slip  of  land  in  question.  It 
is  said  that  ract  is  not  admissible  in  evidence.  I 
cannot  understand  how,  in  the  face  of  a  recital 
like  this,  we  are  not  entitled  to  know  what  trees 
have  been  valued  in  that  sum.  What  we  have  to 
address  our  minds  to  appears  to  be  whether  this 
ptesnmption  is  or  is  not  rebutted ;  therefore  this 
evidence  is  of  the  utmost  importance,  and  clearly 
admissible.  Then  by  the  operative  part  the 
vendor  conveys,  among  other  things,  "  And  also 
those  woodlands  known  as  King  and  Chapel 
Woods,  comprising  as  to  Barman's  Farm,  with 
the  copyhold  hereditaments  hereinafter  described, 
lS7'34e  acres,  measured  according  to  the  Ordnance 
survey  for  the  parish  of  liargaretiing  aforesaid, 
and  comprising  as  to  the  said  woodlands  52'645 
acres,  measured  according  to  the  Ordnance  survey, 
as  the  said  farm,  lands,  nereditamente,  and  pre- 
mises are  part  of  the  estate  known  as  the  Copt- 
hold  Hall  Estate,  and  were  conveyed  to  the  said 
William  Forward,  Earl  of  Wicklow,  and  are  with 
the  copyholds  described  in  the  schedule,  and  are 
also  delineated  on  the  plan  di-awn  on  these  presents, 
the  freehold  being  edged  with  a  pink  line,  and  the 
copvhold  with  a  olne  line."  Now,  when  we  turn 
to  the  plan  we  find,  as  was  the  case  in  Berridge 
V.  Ward  (ubi  sup.),  that  the  pink  line,  that  is  the 
line  we  have  to  consider,  is  so  drawn  as  to  all 
appearance  to  exclude  this  strip  of  land.  That,  of 
course,  after  Berridge  v.  Ward,  is  not  conclusive  by 
any  means ;  neither  does  the  acreage  coupled  with 
it  amount  to  sufficient  to  rebut  that  presumption, 
because,  when  we  look  closely  to  the  schedule,  we 
find  that  the  woodland  is  numbered  77  on  the 
Ordnance  map,  and  we  find  the  acreage  35'208. 
We  do  not  find  the  other  piece  which  is  numbered 
5  on  the  Ordnance  map,  or  any  part  of  it, 
either  in  the  first  part  of  the  schedule,  or  in  the 
second  part  which  is  entitled  "  woodland."  There- 
fore, so  far  as  the  description  in  the  parcels  goes, 
we  cannot  find  this  little  piece  of  land  which  is 
in  dispute  specified  either  in  the  schedule  or  in 
tlie  plan.  But  that  is  not  enough  to  exclude  the 
prenunption.  When  we  come  to  consider  the 
redtal  with  reference  to  the  valuation  of  the  trees, 
it  appears  to  me  t^e  learned  judge  has  decided 
this  case  rightly  upon  that  recital,  and  upon  the 
facts  as  to  me  trees — the  trees  which  were  valued 
■"ere  trees  on  the  property  sold.  It  is  not  the  case 
ef  a  recital  that  the  value  of  the  trees  is  to  be 
wcertained  by  valuation  and  so  on — ^it  is  not  open 
to  that  remark — but  it  is  a  recital  that  the  trees 
on  the  land  agi«ed  to  be  sold  have  been  valued. 
^Hiea  we  ask  what  trees  were  valued,  ftnd  we  find 
that  those  on  this  piece  of  land  are  not  included. 
One  of  the  facts  I  nave  mentioned  would  not  be 
fondnaive,  but  when  you  join  them  all  together  it 
IS  difficult  to  say  that  this  piece  of  land  passed  by 
pnsamption  of  law,  and  I  think  there  is  sufficient 
to  rebut  the  presnmptioiL  I  think  the  decision 
(t  Bomer,  J.  la  right,  and  that  this  appeal  must 
Mdinniaged. 
ToL  LXX.,  N.  8.,  17W*. 


t  Kay,  L.J.—I  am  of  the  same  opinion.  I  agree 
with  the  decision  of  the  leamea  judge  in  the 
court  below.  The  question  reaUy  is,  ^niether  or 
not  the  presumption  which  I  think  arises  in  this 
case,  that  the  land  ad  medium  Mum  vim  of  ColdhaJl 
Lane,  which  adjoins  one  side  of  King  Wood,  passed 
by  the  conveyance,  is  rebutted  by  circumstances 
which  the  court  is  bound  to  regard.  Now 
Lindley,  L.J.  has  enumerated  those  circum- 
stances. First  of  all.  on  the  face  of  the  deed  the 
acreage  given  does  not  include  any  part  of  this 
road.  Secondly,  it  is  described  by  reference  to 
the  Ordnance  map,  and  the  numbers  on  the 
Ordnance  map  are  copied  on  the  map  which  is 
part  of  this  conveyance,  and  this  moiety  of  the 
road  is  included  in  a  piece  numbered  5,  and  No.  5 
is  not  referred  to  in  this  deed.  Then,  on  the  con- 
veyance the  freehold  land,  which  includes  this 
wood,  is  edged  with  a  pink  line — a  pink  line  is 
drawn  at  the  margin  of  the  road,  so  as  not  to 
include  one  moiety  of  the  road.  Now  I  agree 
that  those  facts  alone,  after  the  decision  of 
Berridge  v.  Ward  {tibi  8up.),  although  they  are 
rather  strong  and  significant,  might  not  be  enough 
to  rebut  the  presumption;  but  then  we  have 
another  fact  which,  added  to  those  facts,  to  my 
mind  does  turn  the  scale.  The  presumption  is,  I 
think,  rebutted  by  an  accumulation  of  facts,  some 
of  which  alone  miebt  not  be  enough  to  rebut  it ; 
but  when  you  get  the  force  of  the  whole  accumu- 
lation, that  accumulation  seems  to  me,  fts  the 
learned  judge  has  held,  sufficient  to  rebut  the 
presumption.  The  schedule  in  this  deed  mentions 
the  wood  by  its  number  on  the  Ordnance  map, 
and  gives  the  acreage  of  the  wood  down  to  three 
figures  of  a  decimal — that  is,  including  the 
thousandth  part  of  an  aci-e.  That  is  strong 
evidence  that  the  acreage  of  this  part  of  the  lane, 
which  would  amount  to  something,  is  not  prima 
fade  included  in  the  parcels  of  this  deed.  Sow- 
ever,  notwithstanding  all  the  facts  I  have  enume- 
rated, I  think  the  presumption  would  still  remain 
unrebutted;  but  then  there  is  another  fact,  and 
upon  that  fact  a  question  of  evidence  has  been 
raised.  Before  I  refer  fm-ther  to  that  fact  I  will 
read  a  part  of  the  langua^  of  the  Court  of 
Appeal  in  the  case  of  The  Duke  of  Devonthire  v. 
Pattinson,  where  Fry,  L.J.,  who  delivered  the 
judgment  of  the  court,  said  (58  L.  T.  Rep.  N.  S. 
394 ;  20  Q.  B.  Div.  273) :  "  By  the  deed  of  March  21, 
1846,  the  duke  conveyed  to  Messrs.  Dixon  the 
Castle  Saucery,  described  as  a  close  bounded 
by  the  river  Eden  on  or  towards  the  north,  and 
the  deed  contained  the  usual  general  words.  The 
defendants  rightly  contend  that  to  such  a  deed  as 
this,  containing  such  a  description  of  a  close, 
there  applies  the  well-known  presumption  that» 
although  the  close  is  described  as  bounded  by  the 
river,  yet  that  the  grant  carries  with  it  a  moiety 
of  the  bed  of  the  river,  and  they  have  further 
contended  that  this  presumption  can  be  repelled 
only  by  words  in  the  deed  itself.  In  our  opinion 
the  latter  contention  cannot  be  maintainell,  for 
we  hold  that  the  presumption  may  equally  be 
rebutted  by  the  circumstances  under  which  the 
deed  was  executed."  Then  the  learned  Lord 
Justice  refers  to  the  cases  of  Beckett  v.  Corpo- 
ration of  Leeds  (ubi  stip.),  Marquis  of  ScUisbury 
V.  Great  Northern  Railway  Company  (uoi  sup.),  and 
Micklethwaite  v.  Newlay  Bridge  Company  {ubi. 
sup.),  and  continues:  "The  conclusion  that  you 
may  regard  the  circumstances  under  which  a  deed 
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is  executed  as  rebutting  the  preamiiption  is  on^ 
an  illostration  of   a  wider  principle.     '  In  deecb 
as  well  aa  in  wills,'   said  Lord  Wenaleydale,  in 
Watermark  v.  Fennell    (7  H.  L.  Cas.  684),  'the 
state  of  the  subject  at  the  time  of  execution  may 
be  inquired  into.' "    Now,  as  Lindley,   L.J.   has 
already  mentioned,  in  this  deed,  after  reciting  the 
general  contract  for  the  sale  of  the  freehold  and 
copyhold    hereditaments    thereinafter    described 
and  conveyed,  there  is  another  recital  which  nms 
thus  -^  "  And  whereas  it  was  one  of  the  conditions 
of  the  contract  that  in  addition  to  the  purchase 
money  the  purchaser  should  pay  for  all  timber 
and  other  trees  on  the  lands  agreed  to  be  sold  at 
a  Talnation,  and  the  same  " — that  is,  the  timber 
and  other  trees  on  the  land  aereed  to  be  sold — 
"have  accordingly  been  Talued  at  the  sum  of 
1324Z.  14«.  6d." — a  very  minute  valuation  going 
down  even  to  pence — "  making  with  the  said  sum 
of  36732.  8s.  2d.,  the  total  money  of  ^9981.  2s,  8d." 
Now  it  is  said  that  evidence  as  to  what  trees  were 
included  in  that  valuation  is  not  admissible.  Why 
not?    The  words  I  read  from  the  judgment  in 
The  Duke  of  Devonshire  v.  PatUnaon  (ubi  tup.) 
certainly  cover  the  point,  for  not  only  was  this 
valuation  a  circumstance  under  which  the  deed 
was  executed,  but  it  is  a  circumstance  referred  to 
on  the  face  of  the  deed,  and  therefore  it  seems 
to  me,  by  all  the  j^rinciples  of  evidence,  that  in 
order  to  understand  what  the  deed  means  when 
applying  it  to  the  subject-matter  which  it  purports 
to  convey,  we  may  and  must  inquire  what  were  tixe 
trees  which  were  valued.    During  the  course  of 
the  ai-gument  Tput  an  illustration.    Suppose  the 
words  nad  been  "the  trees  valued  whicn  are  in 
tramber  372,"  or  any  other  number,  is  it  possible 
to  say  that  you  may  not  inquire  what  those  372 
trees  were  ?    Then  Smith,  L.J.  put  another  illus- 
tration.    Supposing  it  had  been   "  all  the  trees 
marked  with  a  cross,"  is  it  possible  to  say  that  you 
might  not  inquire  what  trees  were  marked  witti  a 
cross  ?     Then  another  illustration  might  be  put. 
On  the  face  of  this  deed  you  have  a  statement 
that  the  trees  on  the  land  sold  had  been  valued, 
and  the  value  brought  out  to  a  sixpence,  and  if 
^ou  knew  what  those  trees  were  it  will  assist  you 
in  determining  whether  this  presumption  as  to 
the  passing  oi  the  land  ad  medium  filum  of  the 
road  was  rebutted  or  not,  for  the  tact  is  that, 
although  on  that  land  there  are  growing  trees  the 
Yalne  of  which  is  stated  to  us  to  be  121.,  not  one 
<ft  those  trees  is  included  in  this  valuation.    It 
was  said  there  may  have  been  a  mistake  in  the 
-Valuation.    But  we  have  no  right  to  presume  a 
mistake.    Here  we  have  a  deed  which  we  have  .to 
«bnstme.    We  cannot  rectify  the  deed  or  dial 
with  an3rthing  outside  the  deed,  we  have  to  con- 
strue the  deed  and  apply  it  to  the  subject-matter 
to  which  it  refers,  and  the  question  is  strictly 
parcel  or  no  parcel,  did  or  did  not  this  land  ad 
medium  filum  of  the  road  pass  by  the  deed  P    It 
is  impossible  to  maintain  that  we  can  assume  that 
any  mistake  was  made.    It  seems  to  me  that  this 
is  a  fact  which   we  must  treat    as   though  the 
vendor  and  purchaser  had  themselves  met  and 
agreed  what  trees  should   be   valued,  and  had 
themselves  determined  that  the  trees  on  this  part 
of  the  luid  were  not  to  be  valued.    And  wnyP 
The  only  reason  that  can  be  imagined  is  because 
this  part  of  the  lane  was  not  incmded  in  the  sale. 
To  my  mind  that  distinguishes  tins  case  from 
Berridge  v.  Ward  {ubi  awp.).    There  is  a  fact  here 


that  did  not  occur  in  Berridge  v.  Ward,  which, 
coupled  with  all  the  other  circumstances  to  which 
I  have  referred,  seem  to  me  to  be  enough  to  rebnt 
the  presumption  of  law  that  the  land  ad  mediim 
filum  of  this  road  passed  by  this  deed.  I  there- 
fore think  the  decision  of  Bomer,  J.  was  right, 
and  that  this  appeal  should  be  dismissed. 

Smith,  L.J: — I  am  of  the  same  opinion.  If 
everything  in  the  deed  is  looked  at,  Mr.  Piyor 
cannot  make  out  he  purchased  the  land  in  dli- 

fute.    If  yon  look  at  the  deed  alone  it  is  shown 
y  the  plan  and  by  the  acreage  referred  to  in  the 
deed,  that  this  land  is  not  included,  and  therefcve, 
if  the  deed  alone  is  looked  at,  and  nothing  more, 
in  my  judgment  the  plaintiff  could  not  prove  his 
case.    But  he  is  entitled  to  say,  if  you  look  at  the. 
deed  there  is  a  way  running  on  the  north  side  of 
£ing  Wood — it  does  not  matter  whether  it  is  a 
highway  or  an  occupation  way — and,  therefore, 
according  to  the  law  which  has  now  been  long 
settled,  and  is  past  revocation,  there  is  a  pre- 
sumption that,  when  King  Wood  was  conveyed 
to  mm,   he  had  conveyed  to  him  primd  facie 
the  land  up  to  the  middle  of  the  road  in  Oddhall 
Lane.    But  that  presumption  can  be  rebutted, 
and  if  it  can  be  shown  from  the  oircumstanoes 
attending  the  execution  of  the  conveyance  and 
the  circumstances  existing  at  the  time  the  con- 
veyance was  executed  that  the  primd  facie  pre- 
sumption is  rebutted,  then  those  circumstances 
are  admissible  to  show  that  this  piece  of  land  was 
not  included  in  the  deed,  and  is  not  conveyed  by 
the  deed.    Now  Mr.  Neville  contended  that  the 
circumstances  with  reference  to  the  valuation  of 
the  trees  was  not  legal  evidence  in  this  case.    I 
do  not  agree  with  him.     The  passage  read  by 
Kay,  L.J.  from  the  judgment  of  Fry,  X.J.  in  The 
Duke   of  Devonshire  v.  FaMinaon  (ubi  svp.)  sets 
that  pomt  at  rest,  and  I  wUl  simply  read  what  I 
believe  to  be  a  short  resume  of  the  law  from  the 
judgment  of  Lopes,  L.  J.,  in  MiekleOiieaite  v.  The 
Newlay  Bridge  Vompany  {ubi  step.),  which  sums 
up  in  uie  clearest  and  shortest  possible  manner 
what  I  believe  to  be  the  law  on  this  subject.    He 
said  that  the  result  of  the  authorities  appealed 
to  him    to  be  this :    "  That   if   land  adjoining 
a   highway  or  a  river  is   granted,  the  half  cS 
the  road  or  the  half  of  the  river   is  presumed 
to    pass,   unless    there    is   something    either   in 
the  language  of  the  deed  or    in  the  nature  of 
the  subject-matter  of  the  ^'ant,  or  in  the  sur- 
rounding circumstances,  simdent  to  rebut  that 
presumption."    Now  what  is  there  here  to  rebut 
the  presumption  P    There  is  a  recital  in  the  deed 
that  prior  to  its  execution  the  value  of  trees  upon 
the  land  which  was  to  be  conveyed  by  the  deed 
amounted  to  1324Z.  14g.  6d.,  and  when  those  facts 
are  understood,  and  it  is  found  that  not  one  of 
the  trees  on  the  land  in  dispute  was  taken  in  that 
valuation,  it  seems  to  me  that  is  le^timate  evi- 
dence for  the  purpose  of  showii^  whether  the 
prima  facie    presumption    is    rebutted   or   not 
Supposing  just  before  signing  the  deed  the  vendor 
walked  the  oounds,  and  he  walked  along  the  north 
side  of  the  wood,  and  he  recited  that  in  the  dead, 
that  would  negative  the  presumption.     I  do  not 
think  it  would  nave  been  necessary  to  recite  it  in 
the  deed,  because  proof  would  have  to  be  given, 
when  it  came  to  a  question  of  parcel  or  no  parcel, 
as  to  what  in  reality  had  been  done.    I  can  see  no 
difference   between   the   marking  of    trees  and 
valuing  them  as  has  be^i  done  in  this,  case ;  there- 
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fore  I  oome  to  the  conduaion  that  this  piece  of 
evidenoe  is  admissible,  and,  applying  it  to  this 
case,  in  my  judgment  the  presumption  of  law 
in  this  case  is  rebutted,  as  Romer,  J.  held. 

Solicitors  for  the  plaintiff,  Dufield  and  Bruty. 

Solicitors  for  the  defendant,  A.  G.  MaskeU, 
agent  for  Ma$heU  and  Arihy,  Chelmsford. 


Jan.  23,  24,  and  29. 
(Before   Lord   Halsbubt,   Lofes   and 

Datet,  L.JJ.) 
HoHBON  V.  Madams  Tttssattd  Limited. 

HONBON  «.  LOTTIS  TtTSSAUD.  (o) 
APPEAL  TBOH  THE  QUEEN'S  BENCH  DIVISION. 

label — Interloeuiory  injunction — "  Ju$t  and  eon- 
ventmi  " — Jurisdiction  of  the  court — Judicature 
Act  1873  (36  £  37  Viet.  e.  66),  a.  25,  tuh.eeet.  8. 

Some  time  previously  to  this  action  being  brought, 
the  plaintiff  had  been  tried  in  Scotland  for  the 
murder  cfaperacm,  who  had  died  under  suspicious 
eireumstances  at  a  place  called  Ardlamont,  and 
at  this  trial  the  jury  returned  a  verdict  of  "  Not 
proven,"  The  defendants  in  the  first  action 
placed  in  their  waxwork  exhibition  a  portrait 
model  of  the  plaintiff  with  a  gun,  said  to  be  the 
plaintiff's,  near  it ;  and  in  another  part  of  (A« 
establishment  a  representation  of  the  "  scene  of 
the  Ardlamont  mystery  "  was  set  up.  Sixpence 
extra  was  charged  for  admission  to  the  room  in 
which  the  plaintiff^s  model  was  exhibited,  and  the 
admisrion  was  through  a  turnstile  at  which  was 
a  notice,  "  To  the  Chamber  of  Horrors."  Upon 
these  facts,  coupled  with  the  nature  of  the  m<)dels 
of  other  persons  exhibited  in  the  same  room  as, 
and  near,  the  plaintiff's  model,  he  brought  an 
aetiou  of  libel.  The  facts  in  the  second  case  were 
lomewhai  similar. 

The  plaintiff  applied  for  an  interim  injunction 
pending  the  irud  of  the  action. 

Bud,  by  the  Queen's  Bench  Division  {granting  the 
amlieation),  thai  tils  exhibition  was  libellous,  and 
Me  ease  was  one  in  which,  according  to  the 
decision  in  Sonnard  v.  Ferryman  (65  L.  T.  Bep. 
ff.  R  506 ;  (1891)  2  Ch.  269),  an  interim  injunc- 
tion ought  to  be  granted. 

Upon  on  appeal  by  the  defendants,  certain  additional 
evidence  was  referred  to  which  raised  a  question 
vkether  the  plaintiff  had  not  in  fact  acquiesced 
in  and  agreed  to  the  exhibition. 

Held,  by  the  Court  of  Appeal  {allowing  the  appeal) 
(hat  upon  the  additional  evidence  the  case  was 
not  one  in  which  an  interim  injunction  ought  to 
be  granted. 

Semble,  that,  in  considering  whether  an  interint 
injunction  ought  to  be  granted  against  the  publi- 
cation of  a  libel,  the  court  uiill  make  no  distinc- 
tion between  trade  libels  and  libels  upon  personal 
character. 

■fer  Lord  Halsbury  :  Though  there  was  a  question 
for  the  jury,  of  libel  or  no  libel,  yet  in  his  opinion 
i&e  exhibition  was  libellous,  and,  but  /or  the 
additional  evidence,  the  case  was  one  in  which  an 
interim  injunction  would  be  "just  and  con- 
venient," and  therefore  ought  to  have  been 
granted. 

fer  Lopes,  hJ.  -.   There  not  being  so  clearly  a  libel 

<<)B«ported  by  Q.  H.  ORAirr,  and  £.  Maklby  Suth,  Esqn., 
Banlstar»«t-L4w. 


that  a  verdict  for  the  defendant  would  b*  set 
aside  as  unreasonable,  the  ease  was  not  one  in 
which,  apart  from  the  additional  evidence,  cm 
interim  injunction  could  be  granted  according  to 
the  decision  in  Bonnard  v.  Ferryman. 
Bonnard  v.  Ferryman  discussed. 

This  was  an  application  for  an  injunction  to 
restrain  the  defendants,  their  agents  or  servants, 
from  publishing,  exhibiting,  or  causing  to  be  ex- 
hibited, the  portrait  model  of  the  plaintiff,  or  from 
advertising,  announcing,  and  placarding  the  same, 
in  any  way  to  the  injury  of  the  plaintiff,  pend- 
ingthe  trial  of  an  action  for  libel. 

The  plaintiff,  Mr.  Alfred  John  Monson,  was 
tried  at  Edinburgh  in  Dec.  1893  for  the  murder  of 
Lieutenant  Eambrough,  at  Ardlamont  House, 
Aj^^llshire.  The  tiieS  resulted  in  a  verdict  of 
not  proven,  and  the  case  came  to  be  known  as  the 
"  Ardlamont  Mystery." 

In  Jan.  1894  the  defendants,  Madame  Tussaud 
Limited,  who  are  waxwork  exhibitors  in  London, 
and  Louis  Tussaud,  who  has  a  similar,  but  smaller, 
exhibition  in  Birmingham,  placed  in  their  exhibi- 
tions a  portrait  modd,  in  wax,  of  Monson.  .  Both 
exhibitions  contained  a  room  called  the  Chainber 
of  Horrors,  reserved  exclusively  for  portraits  and 
relics  of  notorious  criminals.  In  neither  case  was 
the  plaintifTs  figure  placed  in  that  chamber. ' 

In  the  case  of  Madame  Tussaud  Limited,  it 
was  placed  in  a  room  above  and  communicating 
with  the  Chamber  of  Horrors  by  a  flight  of  stairs, 
and  approached  through  a  turnstile,  at  which  an. 
extra  payment  was  made,  where  there  was  a 
notice,  "  To  the  Chamber  of  Horrors."  In  this 
room,  besides  the  model  of  Monson,  were  rflios.of 
Napoleon  and  Wellington  and  three  other  figures 
in  wax,  viz.,  Mrs.  Maybrick,  who  was  conncted 
of  the  murder  of  her  husband  by  poisoning  him. 
with  arsenic;  Figott,  a  witness  in  the  Famell 
Commission,  who  committed  suicide ;  and  Soott, 
a  man  who  was  associated  with  Monson  in  tibe 
charge  of  murdering  Mr.  Hambrough,  but  fled, 
from  justice  and  was  not  tried.  In  the  Chamber 
of  Horrors  itself  was  a  representation  of  the  SQflne 
of  the  "  Ardlamont  tragedy." 

In  the  case  of  Louis  Tussaud  the  plaintiff's 
figure  was  placed  near  a  turnstile  leading  to  the 
Chamber  of  Horrors,  and  in  the  same  rooip  with 
models  of  Her  Majesty  the  Queen^ .  the.  Arch- 
bishop of  Canterbury,  and  other  eminent  per- 
sonages. The  defendants  in  this  case  advertised, 
in  the  newspapers  and  bv  sandwich-men,  inviting 
the  public  to  come  and  see  "The  Chamber  of 
Horrors,  and  the  instruments  of  tortore  ;  see 
Yaillant  the  Anarchist,  and  Monson  of  Ardla- 
mont." 

B.  Coleridge,  Q.C.  and  Cooper  Wyld  for  the 
plaintiff. — An  actionable  wrong  is  being  done  to  the 
plaintiff  which  the  courts  wiU  restrain  by  injunc- 
tion. That  wrong  consists  in  the  innuendo  con- 
veyed by  the  exhibition  of  a  portrait  model  of  the 
plaintifE  under  the  circumstances  of  his  history. 
Formerly  this  might  have  been  the  subject  of  an 
action  on  the  case.  No  direct  precedenl^  however, 
is  found  for  such  an  action  as  this ;  we  rely  upon 
the  principle  that  certain  deeds  or  actions  dero- 
gatory to  the  person  are  actionable.  A  defamation 
may  be  expressed  as  well  by  pictures  or  signs,  &c., 
as  by  written  or  printed  matter.    See 

Hawkins  PI.  Cr.  8th  edit.  p.  542 ;  sects.  2  and  3  ; 
Austin  V.  Culpepper,  2  Shower,  320 ; 
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De  Bott  T.  Boiiiford,  2  Camp.  511 ; 
Syrt  V.  PranHin,  42  J.P.  68 ; 
Jejferiet  y.  i>u;iro»ii>8,  11  East,  226. 

An  action  on  the  case  lies  for  words  publighed, 
although  the  innuendo  in  them  is  left  to  the 
rea^r^  intelligence.    See 
Oopp  V.  Tilney,  3  Salk.  225. 

It  ia  not  contended  that  a  man  has  a  copyright 
in  his  own  face,  nor  is  it  suggested  that  this  is  a 
caricature.  Bat  it  is  a  question  whether  the 
defendants  have  a  right,  in  the  case  of  a  private 
individual,  to  expose  him  in  such  a  manner  for 
their  own  profit.    See 

Pollard  V.  Photographic  Company,  60  L.  T.  Bep. 
N.  a  418 ;  40  Ch.  Div.  345. 

Gtoeral  evidence  would  be  sufficient  proof  of  any 
damage  to  the  plaintiff.    See 

Riding  v.  Bmtth,  34  L.  T.  Bep.  N.  S.  500 ;  1  Ex.  Div. 
91. 
There  is  a  distinction  between  a  public  man  and  a 
private  individual.  In  this  exhibition  it  is  not 
suggested  that  the  plaintiff  is  exhibited  as  a 
public  man  for  his  talents  or  any  cause  that  any 
man  would  desire  to  have  published.  The  only 
reason  for  Monson's  presence  there  is  the  fact 
that  he  was  tried  for  murder  and  did  not  free 
himself.  The  only  other  figures  in  the  room  with 
him  were  Pigott,  Mrs.  Maybrick,  and  Scott.  It 
is  like  exhibiting  a  person  on  account  of  a 
deformity.  In  the  catalogue  the  scene  of 
the  Ardiamont  Mystery  is  included  in  a  list  of 
exhibits  all  connected  with  murderers  and  crim- 
inals, and  placed  in  the  Chamber  of  Horrors. 
Secondly,  assuming  that  an  actionable  wrong 
has  been  shown,  this  coui't  will  interfere  by 
injunction.  The  powers  of  this  court  to  grant 
interim  injunctions,  in  libel  cases,  have  1)een 
always  on  the  increase.  The  practice  began  in 
the  case  of  trade  libels,  and  has  since  extended 
to  other  cases.  It  is  strenuously  insisted  upon 
by  Sir  E.  Jesael,  M.R.  in  Quartz  Sill  Mining 
Company  v.  BeaU  (46  L.  T.  Rep.  N.  S.  746;  20 
Oh.  Div.  501.),  who  there  says,  "I  have  no  doubt 
whatever  that  there  is  jurisdiction  to  g^rant  such 
an  injunction."    He  referred  also  to 

Jieddmr  t.  Beddov,  9  Ch.  Div.  89  j 

Bonnnrd  v.  Ferryman,  65  L.  T.  Bep.  N.  S.  506; 
(1891)  2  Ch.  269 ; 

Halonwna  v.   Knight,   64   L:   T.   Bep.  N.  S.  589  ; 
(1891)  2Ch.  294; 

SItaw  V.  Earl  of  Jersey,  4  C.  P.  Div.  120. 

H.  Wace  and  E.  A.  Nepean  {Finlay,  Q.C.  and 
'Gye  with  them)  for  Madame  Tussaud  Limited. 
— This  is  not  a  case  in  which  the  court  will  grant 
an  interim  injunction.  In  Bonnard  v.  Ferryman 
(vhi  sup.)  the  court  explained  the  true  principle, 
quoting  and  adopting  the  language  of  Lord  Eslier 
in  Coulson  v.  Coidson  (3  Times  L.  Rep.  846)  as 
follows  :  "  To  justify  the  court  in  granting  an 
interim  injunction  it  must  come  to  a  decision 
upon  the  question  of  libel  or  no  libel,  before  the 
jury  have  decided  whether  it  was  a  libel  or  not. 
Therefore  the  jurisdiction  is  of  a  delicate  nature. 
It  ought  only  to  be  exercised  in  the  clearest  cases, 
where  any  jury  would  say  that  the  matter  com- 
plained of  was  libellous,  and  where,  if  the  juiy  did 
not  so  find,  the  court  would  set  aside  the  verdict 
as  unreasonable."  The  defendants  are  here  doing 
no  more  than  the  illustrated  newspapers  do.  In 
the  defendants'  affidavit  it  is  sworn  that  there  is  no 


imputation  whatever  intended  upon  the  plaintiff, 
but  that  his  portrait  is  exhibited  in  perfect  gnod 
taith,  and  in  the  ordinary  conduct  of  thaur  bnsiiiess, 
as  a  model  of  a  person  in  whom  the  public  has 
become  interested  by  reason  of  the  trial.  In  the 
same  room  with  Monson  are  relics  of  Napoleon 
and  of  the  Duke  of  Wellington.  The  cases 
cited  for  the  plaintiff  only  show  that  it  ia 
libellous  to  exhibit  a  person  so  as  to  hold  him 
up  to  ridicule,  which  is  not  denied.  But  that  ia 
not  enough.  The  judgment  of  Lord  Campbell  in 
Emperor  of  Austria  v.  Day  and  Kossuth  (4  L.  T. 
Rep.  N.  S.  494;  3  De  G.  F.  &  J.  217)  shows  that 
the  Court  of  Chancery  would  not  restrain  a 
libel  at  all ;  and  Salomons  v.  Knight  is  conolnsiTe 
authority  as  to  the  circumstances  in  which  it 
will  now  be  panted,  namely,  if  the  pluntiff 
apprehends  injury  to  person  or  property  by  the 

T.  WiUes  Chitiy  and  Ernest  Pollock  for  Louis 
Tussaud. — This  case  differs  from  that  of  Madame 
Tussaud  Limited  in  the  position  occupied  by  the 
plaintiff's  modeL  [The  learned  oounsel  described 
the  position  of  the  figure.]     The  jurisdiction  to 

f:rant  injunction  for  libel  is  verv  limited. 
Collins,  J.  —  It  may  be  that  tne  modem 
iurisdiction  given  to  the  courts  of  common  law 
y  the  C.  L.  P.  Act  1854  is  wider.]  There  i» 
no  case  in  which  an  injunction  to  restrain  a 
libel  has  been  granted,  miless  some  injury  was 
apprehended  which  could  not  be  answered  in 
damages.  The  principles  on  which  such  an 
injunction  should  be  granted  are  well  laid  down 
in  Liverpool  Sousehold  Stores  Association  v. 
Sm«fc(58  L.  T.  Rep.  N.  S.  204;  37  Oh.  Div.  1701. 
It  is  possible  that  in  this  case  the  jury  would 
find  that  the  plaintiff  had  not  been  libelled. 

Coleridge,  Q.C.  in  reply  (called  upon  as  to  the 
last  point). — No  reasonable  jury  could  help  finding 
this  exhibition  libellous.  Under  the  peculiar 
circumstances  of  Monson's  history  it  is  impossible 
to  exhibit  him  without  libelling  him. 

Mathew,  J. — In  the  case  of  Monson  v.  Madame 
Tussaud  Limited  an  application  was  made  on 
behalf  of  the  plaintiff  for  an  injunction  to  restrain 
the  defendants,  until  after  the  trial  of  a  pending 
action,  from  publishing,  exhibiting,  or  causing  to 
be  exhibited,  a  portrait  model  of  the  plaintiff,  and 
from  advertising,  announcing,  and  placarding  the 
same  in  any  way  to  the  injury  of  the  plamtiff. 
The  ground  on  which  the  apphcation  is  oased  ia 
that  the  exhibition  of  which  the  plaintiff  complains 
is  calculated  to  disgrace  him,  and  expose  him  to 
the  obloquy  and  contempt  of  the  public.  Now,  it 
was  agreed  between  counsel  on  either  side  that 
any  right  which  the  plaintiff  might  have  to 
complam  of  this  exhibition  depended  upon 
principles  which  underlie  the  law  of  libel.  No 
other  ground  has  been  suggested  upon  which  the 
ediibition  of  this  portrait  model  could  be  le- 
strained.  The  plaintiff  is  a  person  who  was  tried 
in  Scotland  for  the  murder  of  Lieutenant  Ham- 
brough,  and  suspicion  of  having  committed  Has 
crime  fell  upon  him  in  conjunction  with  a  person 
named  Scott,  who  fled  from  justice.  That  trial 
resulted  in  a  verdict  of  "  Not  proven."  It  was 
after  the  trial  that  the  figure  of  the  plaintiff  was 
first  exhibited  by  the  defendante,  and  it  is  now  j 
complained  that  the  exhibition  called  public 
attention  to  the  fact  that  the  plaintiff  was  sua-  ! 
pected  of  having  committed  an  atrocious  crime, 
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and  that  the  trial  had  reaulted  in  the  way  I  have 
mentioned.  The  case  presented  on  behalf  of  the 
defendants  was,  that  tnere  was  no  imputation  at 
all  upon  the  plaintifi,  but  that  he  had  become  a 
notorious  character,  and  if  a  man  becomes 
notorious  either  for  creditable  or  discreditable 
leaaons,  the  defendants  were  at  liberty  to  gratify 
pnblic  curiosity  regarding  him.  In  order  to  ascer- 
tain if  there  is  any  fonnoEition  for  the  i>laintifl!'B 
complaint  and  his  application  for  an  injunction, 
it  is  necessary  to  consider  the  facts  and  circum- 
stances laid  before  us  in  the  affidavits.  The  first 
and  most  important  part  is  that  dealing  with  the 
nature  of  the  defendants'  show.  A  catalogue  of 
the  show  is  published  for  general  circulation,  and 
it  contiuns  a  history  of  the  exhibition,  and  dwells 
on  the  fact  that  a  principal  featui-e  in  the  institu- 
tion ia  a  chamber  of  horrors  containing  portraits 
of  malefactors  and  miscreants.  That  was  part  of 
the  original  institution,  and  when  the  show  was 
traasferred  from  Paris  to  London,  that  portion 
was  continued.  The  circular  goes  on  to  say  what 
the  object  of  the  exhibition  is :  "  If  the  hour 
brought  with  it  a  man  or  a  woman  famous  or  in- 
famous, the  personage  of  that  hour  was  forthwith 
modelled,  coloured,  dressed,  and  given  an  appor- 
tioned place  in  the  Baker-street  galleries,  i.e., 
in  the  defendants'  show.  This  is  therefore  an 
exhibition  of  famous  and  infamous  persons. 
Those  who  are  neither  famous  nor  infamous  are 
not  liable  to  be  placed  here.  Now,  what  was  the 
position  assigned  to  the  figure  of  the  plaintiff  in 
this  exhibition?  It  is  very  clear  from  the  affi- 
davits. It  appears  that  one  part  of  the  building 
was  reserved  for  persons  who  may  be  called  famous, 
for  viuting  this  part  of  the  exhibition  a  certain 
fee  is  charged.  There  is  an  extra  fee  for  the  other 
port.  Then  there  is  a  turnstile  through  which 
visitOTS  are  admitted  on  payment  of  an  extra  six- 
pence. The  visitor  then  passes  through  a  room 
containing  four  figures  as  well  as  other  articles,  and 
pissing  down  some  stairs  he  finds  himself  in  the 
Chambier  of  Horrors,  a  chamber  containing  por- 
traits of  persons  deserving  of  execration  and 
horror.  In  this  room  there  is  a  presentment  of 
the  scene  of  the  Ardlamont  mystery  or  tragedy.  I , 
gather  also  that  there  was  a  representation  of  the 
body  of  the  unfortunate  young  man  Hambrongh. 
Now.  in  that  chamber  the  figure  of  Monson  does 
not  appear.  If  it  had  appeared  there  it  could  not 
hare  been  disputed  that  no  inference  was  possible 
bnt  that  he  was  placed  there  as  a  person  con- 
nected discreditablv  with  that  tragedy.  There 
could  be  no  donbt  tnat  he  would  be  tnere  in  order 
to  suggest  that  he  was  one  of  the  persons  sus- 
pected of  crime  in  connection  with  tne  mystery. 
Bnt  the  defendants'  coimsel  points  out  to  us  that 
the  figure  of  Monson  was  not  there — it  was  in  the 
room  above,  the  room  within  the  turnstile,  in 
which,  as  I  said,  there  were  four  figures,  and  it  is 
important  to  see  who  those  four  figures  were. 
They  were  Mrs.  Maybrick,  Pigott,  Monson,  and 
Scott.  Their  names  and  nothing  more  appear  on 
tiie  figures.  What  is  the  proper  inference  to  be 
drawn  from  that  fact  ?  There  were,  as  I  hare 
mentioned,  other  objects  in  the  same  room — relics 
<il  Kapoleon  and  of  the  Duke  of  Wellington ;  but 
the  only  figures  there  were  those  I  have  named, 
and  the  figure  of  Monson  was  associated  with 
these  three  other  figiu'es.  The  first  question  is, 
whether  it  made  any  difference  that  the  figure  of 
Honson  was  placed  in  this  ante-chamber,  and  not 


in  the  Chamber  of  Horrors.  To  my  mind  it  makes 
no  difference.  I  think  the  clear  intention  was  to 
connect  Monson  discreditably  with  the  scene  of  the 
Ardlamont  tragedy  in  the  Chamber  of  Horrors, 
just  as  though  a  label  had  been  put  on  the  figure 
stating  that  this  was  the  Monson  who  was  sus- 

fected  of  the  murder  of  Lieutenant  Hambrongh. 
think,  under  the  circumstances,  that  a  jury 
would  be  bound  to  find  that  an  actionable  wrong 
had  been  done  to  the  plaintiff.  That  being  so, 
the  only  remaining  question  is  whether  we  ought, 
in  this  case,  to  exercise  our  powers  to  restrain 
this  exhibition  until  trial  of  the  action.  That 
depends  upon  the  second  part  of  the  case.  The 
learned  counsel  for  the  defendant  stoutly  resisted 
the  suggestion  that  any  imputation  whatever  was 
meant  to  be  made  on  the  plaintiff.  He  was  most 
explicit  on  the  subject.  An  affidavit  filed  on  the 
part  of  the  defendants  stated  so,  but  the  affidavit 
contained  other  passages  which  might  seem  to 
qualify  that  statement.  However,  the  learned 
counsel  relieved  us  of  all  difficulty  about  that  by 
stating  that  the  defendants  were  exhibiting  the 
plaintiff's  portrait  in  good  faith  because  he  was  a 
notorious  person,  and  that  they  did  not  insinuate, 
far  less  charge  him  with,  any  offence  in  connection 
with  Hambrough's  death.  Now,  that  being  the 
position  of  things,  we  were  brought  to  the  second 
point,  whether  or  not  we  ought  to  exercise  our 
jurisdiction,  and  our  attention  was  called  to 
familiar  cases  and  decisions  of  the  Court  of  Appeal 
as  to  the  interference  of  the  court  in  cases  of  this 
kind..  The  authorities  to  which  I  have  referred 
were  cases  dealing  with  publications  of  a  libdlons 
character,  and  where  application  is  made  to  the 
court  in  such  cases  to  restrain  publication  of  the 
libel  before  trial  the  court  points  out  the  two 
considerations  to  be  dealt  with  before  it  will 
interfere.  It  was  stated  that  as  a  general  rule 
the  court  ought  not  to  interfere  unless  it  was 
certain  that  a  jury  would  find  a  verdict  for  the 
plaintiff,  and  so  clear  a  verdict  that  a  judge 
would  say  that  a  verdict  the  other  way  was  perverse 
and  unreasonable.  And  it  was  further  stated 
that,  where  a  justification  was  intended  to  be 
raised,  or  where  damages  would  compensate  the 
plaintiff  for  the  defamation,  the  court,  as  a 
general  rule,  ought  not  to  interfere.  Now  our 
jurisdiction  to  interfere  in  this  case,  assuming 
that  this  exhibition  is  clearly  defamatory,  is  not 
denied ;  but  it  ia  said  that,  having  regard  to  those 
decisions,  we  ought  not  to  interfere  by  injunction. 
A  reasonable  jury,  as  I  have  said,  womd  and  ought 
to  find  that  the  defendante'  exhibition  was  dis- 
paraging and  damaging  to  the  character  of  the 
plaintiff.  We  are  reueved  from  the  consideration 
which  the  Court  of  Appeal  has  said  ought  to 
be  entertained  that  a  justification  may  possibly 
be  proved  at  the  trial,  because,  as  I  said,  it  is 
stated  in  the  most  explicit  terms  that  there  is  no 
intention  to  impute  any  misdeed  to  the  plaintiff, 
and  the  defence  rests  wholly  upon  the  absence  of 
defamation  in  the  exhibition.  Then  ought  we  to 
abstain  from  interfering  because  damagen  might 
be  given  by  the  jury  which  would  be  adequate 
compensation  for  any  wrong  done  to  the  plaintifE  ? 
In  dealing  with  this  we  most  bear  in  mind  that, 
as  between  plaintiff  and  defendant,  the  plaintiff  is 
to  be  treated  as  an  innocent  man.  That  being  so, 
can.  it  be  said  that  it  would  be  possible  to 
measnre  by  money  the  injury  and  the  misery  that 
the  continuance  of  this  exhibition  would  cause 
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hiut  !*  I  thiak  not.  All  the  miacUef  that  he 
wMut«  U>  Mvoid  would  be  done  if,  between  this  and 
th«  trial,  the  public  were  to  be  constantly  re- 
uiiud«Hl  that  the  plaintiff  was  a  person  suspected 
(>f  an  atyiHUOua  crime.  So  much  for  that  case, 
(u  th<»  flrvt  case,  therefore,  the  injunction  ought 
U>  to  imnted.  The  second  case  of  Monaon  v. 
|<4>H««  TH»mud  stands  in  a  somewhat  different 
|Hi«lt)(>n.  The  exhibition,  like  that  in  London,  is 
un  exhibition  of  famous  and  infamous  persons. 
|l\it  It  1m  Kmall,  with  limited  accommodation.  This 
*Mi  lilblMon  is  in  Birmingham.  There  is  a  Chamber 
of  Horror*  to  which  there  is  admission  on  pa3rment 
of  an  extra  fee.  The  figure  of  the  plaintiff  does 
not  appear  there,  but  it  is  placed  close  to  the 
hirnMtiie  which  admits  to  the  Chamber  of  Horrors. 
Why  is  it  placed  there P  Is  it  because  Monson 
Ih  a  person  honourably  or  dishonourably  dis- 
ilnifuisned — because  he  is  famous  or  infamous? 
We  turn  to  the  advertisements  which  appear  in 
the  papers,  and  also  as  I  understand  on  sandwich- 
men  in  the  district.  By  these  the  public  are  in- 
vited to  come  and  see  the  various  attractions  in 
the  exhibition.  "  Stop  and  see,"  says  the  adver- 
tisement ;  and  then,  after  naming  various  things. 
It  (umtains  this  paragraph :  "  See  the  Chamber  of 
Horrors.  Extra  room  3<2.,  and  the  instruments  of 
torture.  See  Vaillant  the  Anarchist,  and  Monson 
of  Ardlamont."  Such  is  the  company  in  which 
Monson  is  placed.  His  figure  is  not  placed  as 
Vaillant's  is  in  the  Chamber  of  Horrors,  but  at  the 
turnstile  leading  to  it.  Does  that  make  any  dif- 
ference P  I  think  not.  We  were  urged  by  Mr. 
Chitty  to  keep  this  case  apart  from  the  other, 
and  we  have  tried  to  do  so ;  but  I  can  draw  no 
distinction  between  them.  In  the  course  of  the 
case  it  was  asked  if  every  exhibition  of  Monson's 
portrait  after  the  trial  would  be  actionable  and 
liable  to  be  restrained.  Suppose,  it  was  said,  a 
likeness  of  Monson  appeared  in  a  newspaper  after 
the  trial,  could  the  newspaper  be  sued  for  libel  P 
The  answer  would  clearly  be  No,  because  a  news- 
paper is  entitled  to  refer  to  a  public  occurrence  of 
any  sort,  and  describe  it  accurately  and  comment 
upon  it  fairly,  jnst  as  all  the  Queen's  subjects 
are.  But  is  that  case  analogous  to  this  P  I  can 
put  a  case  which  is  far  more  analogous.  Suppose 
a  paper  which  was  concerned  in  the  history  of 
criminal  courts  and  of  infamous  people  should 
think  it  worth  its  while  to  direct  that  a  man 
acquitted  of  a  crime,  and  whose  case  had  become  a 
notorious  one,  should  be  shadowed,  and  his  like- 
ness taken  by  kodaks  from  day  to  day,  and  those 
likenesses  published  in  a  newspaper  describing 
him  as  a  person  who  had  been  so  tried  and  ac- 
quitted— ^would  that  be  actionable  ?  Is  it  possible 
to  question  that  it  would  P  Can  it  be  doubted 
that  no  greater  misery  could  be  inflicted  on  a  man 
presumaDly  innocent  P  That  is,  practically,  what 
nas  been  done  here.  Counsel  for  the  defendants 
admitted,  under  pressure,  that  there  was  no  im- 
putation upon  the  plaintiff,  nor  innuendo  of  any 
sort,  and  he  relied  upon  the  same  ground  that  was 
taken  in  the  former  case,  that  notoriety  alone, 
whether  for  good  or  evil,'  entitled  the  defendant  to 
exhibit  the  figure  of  the  plaintiff.  The  case, 
therefore,  in  that  respect  resembles  the  other,  and 
there  is  no  greater  difficulty  in  our  interfering  to 
exercise  our  jurisdiction  in  this  case  than  there 
was  in  the  other.  Here  also  I  think  the  appli- 
cation should  be  granted. 
CoiiLiNB,  J. — ^I  am  of  the  same  opinion,  and 


have  only  a  few  words  to  add.  The  facts  hai« 
been  stated  by  Mathew,  J.,  and  it  is  not  neoessaiy 
for  me  to  go  tluv>ugh  them  again.  It  is  dear 
law  that  a  person  may  be  as  much  defamed  by 
pictures  or  effigies  as  by  written  or  spoken  words, 
and  this  case  has  been  dealt  with  on  the  footing 
that  the  right  of  the  plaintiff  in  the  matter  mn^ 
be  measured  by  the  standard  applicable  to  cases 
of  libel,  and  I  desire  to  test  it  by  tnat  standard.  I 
am  not  now  going  to  enter  into  the  question 
whether  there  is  or  is  not  a  right  in  a  private 
person  to  restrain  the  publication  of  his  picture 
without  his  licence.  That  is  a  question  on  whidi 
no  authority  has  been  brought  before  us,  and 
on  which  I  desire  to  pronounce  no  opinion.  This 
case  stands  apart  from  such  considerations.  It  is 
to  be  tested  by  the  law  applicable  to  the  case 
of  libel.  We  are  invited  to  restrain  the  exhibition 
of  the  figure  of  Monson,  and  therefore  we  have  to 
consider,  first  of  all,  whether  a  libel  has  been 
established  to  our  satisfaction,  and  secondly,  is  it 
such  a  libel  as  to  justify  this  court  in  interieiing 
by  injunction  ?  Now,  this  case  comes  down  after 
being  analysed  to  a  very  small  compass,  and  is 
relieved  from  many  of  the  difficulties  which  often 
exist  in  such  cases.  We  are  told  by  both  tJie 
learned  cotmsel  who  appeared,  one  for  Madame 
Tussaud  Limited  in  London,  and  the  other  for 
Louis  Tussaud  in  Birmingham,  that  the  real  point' 
is,  aye  or  no,  is  there  any  injurious  imputation  con- 
veyed by  the  fact  that  this  man's  effigy  is  publicly 
exnibited  for  money  by  the  defen^mts  *  Th^ 
have  both  absolutely  disclaimed  any  intention  ot 
justifying  an  injurious  imputation.  Their  case  is 
that  there  is  no  imputation ;  in  other  words,  that 
what  they  have  done  is  not  libellous  ini  not 
the  subject-matter  of  an  action  in  itself.  That 
is  the  first  question  I  have  to  deal  tntti.  Now 
there  are  unquestionably  distinctions  in  the  facts 
between  the  two  cases.  The  case  in  London  is 
perhaps  more  clear  upon  the  admitted  facts  than 
the  case  in  Birmingham,  but  in  my  judgment  ti» 
facts  so  far  as  they  differ  are  really  only  the 
fringe  of  the  case ;  the  substance  of  the  matter  is 
common  to  both  cases,  and  that  is,  tJiat  the 
fienre  of  Monson  is  exhibited  for  money  in  an 
exhibition  designed  for  the  purpose  and  carried 
out  in  the  manner  in  which  the  Landm 
exhibition  is  carried  out.  The  history  and  tlie 
purposes  of  that  exhibition  are  described  in  the 
catEUOgue,  and  have  been  referred  to  bv  my 
learned  brother.  It  purports  to  be  an  exhibiiioD 
of  persons  famous  and  infamous.  Private 
persons  who  are  not  before  the  public  on  any 
ground  of  notoriety  or  fame  have  no  place  there. 
Monson  has  been  placed  there,  and  the  attention 
of  the  public  has  been  invited  to  the  &ct 
that  he  is  placed  there.  WhyP  Is  it  because 
Monson  happened  to  be  a  casiud  spectator  when 
somebody  had  the  misfortune  to  shoot  himself  by 
accident  P  Is  that  a  ground  entitling  such  a 
person  to  admission  to  Madame  Tussaud's  exhibi- 
tion P  Can  it  be  suggested  that  any  person  preseait 
at  a  grouse-drive  where  someone  has  the  mis- 
fortune to  shoot  somebody  else — ^that  all  persons 
present  on  such  an  occasion  have  a  claim  to  ad- 
mission to  Madame  Tussaud's  gallery  P  If  not, 
why  not  P  Is  it  not  obvious,  therefore,  that  the 
only  nound  upon  which  it  could  be  suggested 
that  Monson  had  a  claim  to  be  in  this  ezhibitaon 
would  be  by  reason  of  the  suspicion  attached  to 
him  of  havmg  been  present,  not  as  a  spectator 
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of  on  accident,  but  at  the  commission  of  a 
crime,  and  becaase  it  is  snggested  that  he  bad 
some  part  or  share  or  was  in  some  war  mixed 
up  ■with  a,  crime  connected  with  the  death  of 
laevtenant  HambronghP  It  is  for  that  reason, 
and  for  that  onlj,  that  he  can  be  said  to  have  been 
placed  in  this  exhibition,  and  advertised  so  as  to 
attract  the  public  to  see  him.  It  seems  to  me, 
therefore,  when  we  know  the  history  and  purposes 
of  this  exhibition,  and  when  we  know  the  circum- 
stances of  Monson's  history,  that  to  place  him  in 
that  exhibition  and  invite  the  attention  of  the 
pnbUc  to  him,  and  demand  their  money  for  the 
prinlege  of  seeing  his  effigy,  is  necessaiily  to  con- 
T^  a  sinister  imputation,  not  that  he  was  the 
spectator  of  an  accident,  but  that  he  was  connected 
irith  the  commission  of  a  crime.  Now,  it  seems 
to  me  that  under  these  circumstances  the  inference 
to  be  drawn  by  a  reasonable  jury  is  inevitable, 
namely,  that  an  imputation  has  been  made. 
Therefore  the  first  condition  laid  down  by  the 
Goort  of  Appeal  as  that  upon  which  alone  an  in- 
junction will  be  granted  is,  in  my  judgment, 
fulfilled.  If  a  jury  were  in  either  of  tiiese  cases 
to  Bay  that  there  was  no  libel  because  there  was 
no  imputation,  in  my  judgment  that  verdict  ought 
to  be  reversed ;  that  is,  the  court  ought  to  order  a 
new  trial.  But  it  does  not  stop  there,  because, 
although  the  libel  may  b6  clear,  yet,  if  it  be  made 
wparent  to  the  court  that  a  justification  is  to  be 
<»rered,  or  that  the  case  whether  justified  or  not 
is  one  so  slight  in  its  nature  that  probably  only 
nominal  damages  would  be  recovered,  in  such  a 
caa6  the  court  would  not  interfere  by  injimction. 
But  in  this  case,  as  I  have  said,  neither  counsel 
has  sug^ted  that  there  is  any  intention  what- 
ever to  justify.  They  have  in  terms  disclaimed 
any  imputation,  and  therefore  any  intention  of 
jostifying  snch  imputation.  Therefore  the  second 
condition  laid  down  by  the  Court  of  Appeal  has 
been  fulfilled.  Then  can  there  be  any  question 
that,  if  the  imputation  is  such  as  I  have  suggested, 
it  is  a  case  for  mei-e  nominal  damages  P  Such  a 
snggestion  has  hardly  been  ventured  to  be  made. 
It  is  obvious  that  such  an  imputation  carried  out 
bv  snch  means,  namelv  a  continuous  invitation  to 
tae  public  to  gratify  their  morbid  curiosity,  is  for 
tiie  personal  gain  of  the  defendants,  and  obviously 
in  such  a  case  the  damages  must  be  substantiaL 
Under  these  circumstances  I  have  no  hesitation  in 
sajing  that  in  both  cases  the  injunction  ought 
to  go. 

The  defendants  appealed. 

At  the  hearing  of  the  appeal  certain  additional 
affidavits  and  correspondence  which  had  not  been 
used  in  the  court  below  were  referred  to.  This 
additional  evidence  raised  a  question  whether  the 
.plaintiff  had  not  in  fact  agreed  to  the  exhibition 
of  ids  portrait  model  by  the  defendants  and  given 
assistance  to  their  pi-eparation  of  it. 

Finlay,  Q.C.  (^Perey  Gye  and  Wace  with  him)  for 
Hadame  Tussaud  Limited. — There  is  no  such 
evidence  in  this  case  that  a  reasonable  jury  must 
£ad  the  exhibition  libellous,  and  that  being  so,  the 
conrt  ought  not  to  grant  an  interim  injunction: 
Bonnard  v.  Ferryman  65  L.  T.  Eep.  N.  S.  506; 
(1891)  2  Ch.  269. 
-Ul  the  cases  in  which  an  interim  injunction  in  a 
lihel  action  has.  been  granted  are  cases  of  trade 
Kbels.  There  ie  no  case  where  such  an  injunction 
l>u  been  granted  for  a  libel  on  personal  character. 


which  is  what  is  complained  of  here.  There  is  no 
innuendo  which  must  necessarily  be  implied  from 
the  fact  of  a  man's  effigy  being  placed  in  this 
exhibition  that  he  is  eitJker  famous  or  infamous. 
The  only  inference  that  can  properly  be  drawn  is, 
that  he  is  a  man  in  whom  the  pubUo  take  an 
interest.  The  question  of  what  the  innuendo 
really  is,  is  one  for  the  jury,  and  the  court  ought 
not  to  decide  whether  or  not  the  exhibition  is 
a  libel  when  that  question  will  hereafter  have  to 
be  submitted  to  a  jury.  Upon  the  further 
evidence  that  has  been  read,  it  is  submitted  that 
in  an^  event  this  is  not  a  proper  case  for  the 
granting  of  an  interim  injunction. 

T.  WUlea  Chitty  and  Ernest  PoUock  for  Louis 
Tussaud. 

Coleridge,  Q.C.  and  Cooper  Wyld  for  the  plain- 
tiff.— From  the  position  and  surroundings  of  the 
plaintiff's  model  at  the  exhibition,  the  only  con- 
clusion which  any  reasonable  man  would  draw  is, 
that  the  plaintiff  was  connected  with  a  murder. 
The  exhibition  is  therefore  libellous.  The  only 
interest  which  the  public  had  in  the  plaintiff  was 
in  connection  with  his  trial,  and  that  has  been 
over  for  some  time.  The  defendants  have  no 
right,  after  the  termination  of  the  trial,  to 
continue  their  representation  of  the  plaintiff  and 
so  to  reiterate  the  charge  against  him,  and  more- 
over to  do  this  for  their  own  private  gain.  Such 
conduct  deprives  them  of  any  privilege  they  may 
once  have  had  in  respect  of  the  matter  being  one 
of  public  interest : 

Macdougdll  v.  Knight,  55  L.  T.  Bep.  N.  S.  274;  17 
Q.  B.  Div.  636  ; 

Stevens  v.  Sampson,  49  L.  J.  120,  Q.  B. 

As  to  the  jurisdiction  of  the  court  to  grant  an 
interlocutory  injunction  in  an  action  of  Ubel,  the 
tendency  of  all  the  decisions  is  to  enlarge  the 
cases  in  which  the  coui-t  will  grant  an  injunction. 
It  has  been  suggested  that  upon  this  point  there 
is  a  difference  between  trade  libels  and  libels 
on  cbaiucter.  It  is  submitted  that  no  such 
distinction  has  ever  been  drawn,  or,  if  on  previoua 
occasions  any  such  distinction  has  been  made,  the 
court  ought  now  to  say  that  there  is  no  ground  for 
such  a  distinction,  li  anything,  libel  on  personal 
character  ought  to  be  treated  more  severely : 

Thmnae  v.  WiUianu,  43  L.  T.  Eep.  N.  S.  91 ;  14  Ch. 
Div.  864. 

Bonnard  v.  Perryman  (uit  sup.)  was  a  case  of 
personal  libel,  and  not  mere^  a  trade  libel.  In 
Sdlomoru  v.  Knight  (64  L.  T.  Bep.  N.  S.  589 ; 
(1891)  2  Ch.  294)  it  ig  true  that  an  interim 
injunction  was  refused,  but  that  was  done  upon 
the  facts  of  the  case,  and  tiie  jurisdiction  to  grant 
such  an  injunction  was  not  denied.  [LoPBS,  L.J. 
referred  to  the  remarks  of  Eekewich  J.  upon 
Bonnard  v.  Perryman  in  Lee  v.  Oibhings  (67  L.  T. 
Rep.  N.  S.  263).  Lord  Halsbubt — An  injunction 
is  now  granted  under  the  Judicature  Act,  but 
that  Act  draws  no  distinction  between  trade  libels 
and  other  libels,  nor  between  actions  for  libel  and 
other  actions.]  Jessel,  M.B.  draws  no  such 
distinction  in  the  case  of  The  Quartt  Hill  QM 
Mining  Company  v.  Beall  (46  L.  T.  Rep.  N.  S.  746 ; 
20  Ch.  Div.  501). 

Finlay,  Q.C.  replied  for  Madame  Tussaud 
Limited. 

Chitty  replied  for  Louis  Tussaud. 

Cwr.  adv.  vuU. 
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Jan.  29.  —  The  foDowing  written  judgments 
were  delivered : — 

Lord  Halsbubt. — Although  I  believe  there 
is  no  difference  of  opinion  among  us  as  to  the 
result  of  this  appeal,  I  am  not  so  certain  that  the 
grounds  upon  which  we  act  are  the  same,  and  the 
questions  raised  at  the  bar  are  of  such  serious 
general  importance  that  I  feel  it  neccBsaiy  to 
explain  distinctly  the  reasons  which  operate  on 
my  mind  in  the  course  to  be  pursued.  If  the  case 
were  to  be  argued  upon  the  materials  which  alone 
were  before  the  Divisional  Court  I  should  be  of 
opinion  that  the  jndnnent  of  the  Divisional  Court 
ought  to  be  affirmed.  I  entirely  agree  in  the 
reasoning  of  my  brothers  Mathew  and  Collins; 
but,  for  a  reason  I  will  state  presently,  I  desire  to 
treat  separately  the  question  of  the  summary  in- 
tervention of  the  court  by  way  of  interlocutory 
injunction,  and  the  question  of  the  character  of 
the  exhibition,  the  continuance  of  which  until  the 
trial  it  is  sought  to  restrain.  What  stands  at  the 
head  of  the  inquiry  is  the  character  of  the  exhibi- 
tion itself.  Is  it  libellous  or  not  ? — and  in  ex- 
pressing my  opinion  upon  it  I  am  not  afraid  of 
prejudicing  any  right  by  so  doing.  The  jury  will 
have  upon  the  trial  of  the  action  to  decide  the 
question  ultimately,  and  I  have  much  too  high  an 
opinion  of  the  intelligence  of  juries  to  suppose 
that  they  would  be  inmienced  in  their  judgment  if 
they  learned  that  a  judge  or  a  court  had  thought 
that  the  continuance  of  an  exhibition  charged  as 
libellous  ought  to  be  restrained  until  the  matter 
came  before  them  for  decision.  Indeed,  it  is  a 
little  singular  to  sumtose,  considering  the  con- 
troversies which  used  to  arise  before  Mr.  Fox's 
Act,  that  a  jury  would  on  such  a  question  be 
unduly  influenced  by  the  opinion  of  a  judge  or  a 
court.  Now  this  exhibition  consists  of  a  portrait 
model  of  a  person  recently  tried  for  murder.  The 
gun  with  which  the  murder  was  said  to  have  been 
perpetrated  is  placed  in  immediate  proximity  to  the 
figure,  and  in  another  part  of  the  same  establish- 
ment a  model  or  scenic  representation  of  the  place 
where  it  was  alleged  the  murder  took  place.  If  it 
stopped  there  I  should  have  thought  that  there 
was  enough  to  make  it  a  very  grave  and  defama- 
tory exhibition.  It  seems  to  De  thought  that, 
because  it  could  be  said  that  it  was  true  that  the 
applicant  was  tried  for  murder,  this  is  of  itself  a 
Bumcient  answer.  It  seems  to  me  that  it  is  no 
answer  at  all.  Because  the  applicant  was  tried 
for  murder,  because  the  circumstances  of  the  trial 
are  necessarily  preserved  by  the  report  of  proceed- 
ings in  a  court  of  justice  (privUeged,  be  it  observed, 
becauBe  they  are  such  reports),  this  does  not  justify 
the  unauthorised  and  unprivileged  repetition  or 
narration  of  circumstances  of  suspicion  or  of 
evidence,  which  certainly  were  urged  by  the 
proper  authorities  as  proving  that  he  was  guiltjr 
of  murder.  In  order  to  justify  a  libel  the  justifi- 
cation must  justify  in  the  sense  attributed  by  the 
innuendo.  It  is  not  the  mere  words  of  a  written 
statement  being  true,  or  the  accuracy  of  fact  in  a 
model  or  scene,  that  will  render  it  justifiable.  The 
circumstances  of  time  or  place  may  raise  such  in- 
ferences as  wiU  render  eitner  libellous,  though  the 
words  may  be  true  and  the  model  exact.  Lord 
Blackburn,  in  giving  judgment  in  The  Capital 
and  Counties  Bank  v.  Heniy  (7  App.  Cas.  741), 
deals  with  this  very  question.  After  expressing 
his  reluctance  to  express  his  opinion  on  cases  not 
before  him,  he  continues  at  p.  786 :  "  I  think  I 


may  safely  say  that  in  a  time  of  panic  a  state- 
ment published  in  a  city  article  of  one  of  our 
newspapers  that  such  a  one  had  withdrawn  his 
account  from  such  a  bank  might  have  a  tendency 
to  shake  the  credit  of  the  hank,  and  that  those 
who  pubUsh  such  a  statement  in  such  a  way  would 
know  or  ought  to  know  that  it  would  be  read  by 
persons  who  came  to  the  paper  for  information  to 
guide  them  as  to  whom  they  would  trust;  and 
tiierefore  the  statement  would  very  probably  be 
understood  by  such  persona  as  conveying  an  im- 
putation upon  the  credit  of  the  bank."  And  in 
the  same  case  it  was  laid  down  that  the  test  as  to 
whether  a  writing  is  a  libel  or  no  is  whether, 
under  the  circumstances  in  which  the  writing  was 
published,  reasonable  men  would  be  likely  to 
understand  it  in  a  libellous  sense.  Now  it  is 
urged  here  that  no  meaning  can  be  attached  to 
this  representation  calculated  to  bring  the  person 
whose  portrait  model  is  exhibited  into  hatred, 
contempt,  or  ridicule,  and  that  therefore,  inas- 
much as  everybody,  or  most  people,  knew  that 
Mr.  Monson  was  tried  for  murder,  it  is  justifiable 
to  exhibit  his  portrait  as  that  of  the  man  who  was 
so  tried,  with  the  weapon  with  which  the  murder 
was  alleged  to  have  been  committed  and  the  scene 
of  its  commission — ^that  the  exhibition  amounts 
to  no  more  than  writing,  "  This  is  the  man  who 
was  tried  for  murder  said  to  be  committed  by  this 
weapon  and  in  this  place."  I  will  assume  for  the 
moment  that  that  is  a  fair  representation  of  what 
the  exhibition  means,  but  I  wholly  dispute  that 
if  that  were  the  meaning  it  would  not  be  libellous. 
Is  it  true  that  you  may  write  with  impunity  that 
a  person  in  the  course  of  his  career  has  been  tried 
for  some  offence  ?  Is  it  no  reflection  upon  a  man's 
character  to  say  that  he  has  been  tried  for  murder  ? 
Will  people  as  readily  associate  with  and  accept 
the  companionship  of  a  person  of  whom  such 
things  are  said  F  Let  it  be  observed  I  am  speak- 
ing now  of  the  character  of  the  imputation,  and 
not  for  the  moment  dealing  with  the  question 
whether  it  could  be  justified  on  the  ground  that 
it  was  true.  If  I  understand  the  argument 
correctiy,  it  comes  to  this — that  the  exhibition  in 
question  is  dedicated  to  the  gratification  of  public 
curiosity  concerning  every  person  or  event  which 
may  for  the  moment  be  interesting.  I  confess  I 
regard  such  a  claim  with  something  like  dismay. 
Is  it  possible  to  say  that  everything  which  has  onoe 
been  Known  may  be  reproduced  with  impunity  in 
print  or  picture,  eveir  incident  of  a  criminal 
or  other  trial  be  prowiced,  and  ite  publication 
justified?  Not  only  trials  but  every  incident 
which  has  actually  happened  in  private  life 
furnish  material  for  an  adventurous  exhibitor, 
dramatised  peradventure,  and  justified  because, 
in  truth,  such  and  such  an  incident  did  really 
happen.  That  it  is  done  for  gain  does  not  in 
itseu  make  it  unlawful  if  it  be  in  other  respects, 
legitimate ;  but  it  is  not  altogether  immaterial  as 
excluding  such  a  publication  from  the  category  of 
those  which  are  made  in  the  fulfilment  of  some 
moral  or  legal  duty.  It  seems  to  be  assumed  that 
there  is  no  alternative  between  an  innuendo  which 
shall  charge  the  commission  of  the  murder  anJ 
the  admission  that  no  real  imputation  is  con- 
veyed. I  think  that  is  an  erroneous  view. 
Suppose  the  innuendo  to  be  that  he  was  a  person 
of  ill  repute.  The  justification  must  allege,  not 
that  he  was  tried  for  murder,  but  must  jurafy,  if 
it  justifies  at  all,  that  he  was  of  ill  repute,    u  it 
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were  otherwise  this  singular  rasult  would  follow : 
That,  if  a  man  has  been  convicted  and  undergone 
Ms  punishment  for  crime,  the  law  •will  protect  his 
reputation  (see  Leyman  v.  Latimer  37  L.  T.  Rep. 
N.  S.  360,  819  ;  3  Ex.  Div.  15,  352),  but  if  he  has 
been  acquitted  hia  reputation  is  at  the  mercy  of 
idle  gossip  for  the  rest  of  his  life.  I  have  hith- 
erto sud  nothing  of  the  associations  which  to 
mjr  mind  are  almost  necessarily  connected  with 
the  imputation  of  crime.  I  have  uothinc;  to  do 
with  the  intention  of  the  exhibitoi-s.  It  may  well 
be  that  the  extra  6<2.  was  charged  because  Mr. 
Monson  is  for  the  moment  the  favourite  object 
of  curiosity,  nay — ^for  aught  I  know  to  the 
contrary — tne  model  may  have  been  placed  where 
it  is  because  it  is  the  most  convenient  place 
for  charging  the  extra  6d.  But  it  is  the  im- 
pression which  would  be  created  on  the  minda  of 
reasonable  men  by  the  juxtaposition  of  Mr.  Mon- 
son's  model,  Mi's.  Maybrick's,  Scott's,  and  Figott's. 
I  think  no  answer  was  attempted  to  be  given  to 
Mr.  Coleridge's  question,  is  there  any  one  instance 
of  a  victim  of  an  accident  or  an  innocent  man 
being  exhibited  in  this  part  of  the  establishment  ? 
It  is.  indeed,  suggested  that  a  recumbent  figure 
of  the  Emperor  Napoleon  is  in  the  same  room, 
bat  the  answer  seems  to  me  to  be  wholly 
insufScient.  If  Mr.  Monson  were  a  public  cha- 
racter, with  respect  to  whom  it  might  be  said  his 
public  life  or  nis  great  position  is  calculated 
to  create  an  interest,  the  answer  might  be  plaus- 
ible :  but  who  knows,  or  ever  did  know,  anything 
about  Mr.  Monson  except  his  connection  with  the 
alleged  murder  at  Ardlamont  ?  And  why  then  is 
he  placed  near  a  convicted  poisoner,  one  fugitive 
from  justice  not  yet  captured,  and  another  who 
escaped  justice  by  suicide  ?  If  one  adds  to  that 
that  the  scene  of  the  alleged  murder  is  also 
represented,  and  admission  gained  to  it  by  the 
same  fee,  and  in  the  place  whei-ein  are  stored 
the  effigies  of  many  convicted  criminals  and  some 
scenes  of  crime,  it  is  a  bold  assertion  to  maintain 
that  to  the  ordinary  mind  such  an  association 
ol  dreomstances  suggests  no  imputation  of  guilt. 
But  I  hare  now  to  deal  with  the  question  of 
the  summaiy  interposition  of  the  court  restrain- 
ing the  continuance  of  this  exhibition  until  the 
tnal  of  the  action.  Two  points  arise  upon  it.  In 
the  first  place,  it  is  said  that  the  court  ought  not 
to  pronounce  anything  to  be  a  libel  when  that  veiy 
question  must  afterwards  be  submitted  to  the 
judgment  of  a  jury ;  and  secondly,  that  the 
^UMtion  has  alreaidy  been  concluded  by  authority 
in  this  court.  Sitting  here,  I  quite  admit  that  I 
am  bound  by  a  former  decision  of  this  court. 
With  respect  to  the  first  point,  my  answer  is,  that 
the  Legislature  in  1873  and  1875  gave  the  power 
by  the  unqualified  language  of  its  enactment 
to  do  the  very  thing  in  question  wherever  the 
court  should  deem  it  "just  and  convenient." 
Had  it  thought  right  to  limit  the  exercise  of 
roch  power  to  cases  where  no  question  should 
be  afterwards  determined  by  a  jury,  it  might 
hare  so  limited  the  exercise  of  such  a  power 
to  such  cases.  It  cannot  be  assumed  to  be 
ignorant  of  the  state  of  the  law  or  the  practice, 
<md  it  has  enacted  in  the  widest  terms  the  juris- 
diction in  question.  It  is  not  necessary  to 
emunerate,  but  there  are  other  examples  of 
jurisdictions  where  judges  must  exercise,  in  the 
first  instance,  a  judgment  which  must,  never- 
theless, afterwards  be  submitted  to  a  jury.    The 


second  objection  is  one  with  which  I. have  more 
delicacy  in  dealing.  As  I  have  already  said,  I  am 
bound  by  a  former  decision  of  this  court,  but  it 
is  by  the  decision  of  the  court — by  what  in  fact  the- 
court  did  decide ;  that  is  the  authority  to  which  I 
must  submit.  I  have  some  difficulty  in  following 
the  argument  that  a  decision  of  the  court  on  one 
set  of  facts  is  an  authority  upon  another  and  a 
totally  different  set  of  facts.  Of  course,  if  the 
two  sets  of  facts  are  governed  by  some  principle 
of  law,  the  principle  of  law  affirmed  by  the  court 
is  equally  authoritative  to  whatever  facts  the 
pi-inciple  may  be  applied.  But  where  the  strenf^h 
and  cogency  of  the  facts  themselves,  or  the  in- 
ference derived  therefrom,  is  in  debate,  I  cannot, 
as  a  matter  of  reasoning,  compare  one  set  of  facts 
with  another  and  biing  them  within  any  govern- 
ing principle.  Nor  am  I  helped  by  a  conjecture 
as  to  what  a  jury  would  then  do  in  a  supposed 
case,  and  what  a  court  of  review  would  do  if  the 
jury  did  it.  In  the  case  of  Bonnard  v.  Ferryman, 
affirming  the  former  authority  before  the  Master 
of  the  Bolls,  it  was  laid  down,  and  I  cheerfully 
accept  the  proposition,  that  the  court  ought  not  to 
interfere  by  interlocutory  injunction  unless  it  was 
"  a  clear  case."  Different  forms  of  expression  are 
used  by  different  judges  to  indicate  the  degree  of 
clearness  which  ought  to  be  brought  home  to  the 
mind  of  a  judge  Ijefore  he  exercises  the  power  now 
in  question.  But  it  is  a  canon  of  construction  too 
familiar  to  render  more  than  an  allusion  to  it 
necessary,  that  expressions  however  general  and 
phrases  however  wide  are  cut  down  and  qualified 
by  the  subject-matter  with  respect  to  which  they 
are  uttered.  If  I  were  to  underatand  the  test 
suggested  to  be  applicable  to  all  cases,  so  that  it 
practically  excluded  actions  of  libel  from  the 
opei-ation  of  the  Judicature  Acts  with  respect  to 
granting  interlocutory  injunctions,  it  would  be  to 
overrule  the  Legislature — a  power  which  is  not 

Eossessed  by  this  or  any  other  court.  But,  as  I 
ave  said,  I  do  not  so  understand  the  decisions 
relied  upon.  The  last  one  speaks  of  the  procedure 
in  question  as  being  only  "  ]ust  and  convenient " 
in  exceptional  cases — tnat  is,  exceptionally  clear 
cases.  Something  was  said  as  to  the  procedure 
being  only  applicable  to  trade  libels.  I  think  the 
suggestion  is  quite  unfounded.  The  Court  of 
Chancery  had  no  jurisdiction  in  libel  cases ;  but 
they  had  jurisdiction  to  issue  injunctions  to 
restrain  injuries  to  trade;  and  efforts  were 
occasionally  made  to  treat  libels  as  injuries  to 
trade,  so  as  to  bring  them  within  the  jurisdiction 
which  the  Court  of  Chancery  was  empowered  law- 
fully to  exercise.  I  should  have  thought  the  pro- 
tection of  a  man's  character  was  more  important 
than  the  protection  of  his  trade :  (see  Rermann 
Loog  V.  Bean  (51  L.  T.  Rep.  N.  S.  442 ;  26  Ch. 
Div.  306.)  But  whatever  may  have  been  the  in- 
terest of  such  discussions,  the  Judicature  Acts 
have  rendered  all  of  them  idle.  In  all  cases  where 
the  court  shall  think  it  "  just  and  convenient " 
the  remedy  exists.  I  do  not  deny  that  it  is  a 
difficult  task  for  any  court  to  determine  when  the 
case  is  so  clear  that  the  remedy  ought  to  be 
applied.  In  this  case  it  is  for  the  jury,  and 
always  would  have  been  for  the  jury,  to  determine 
the  question,  libel  or  no  libel,  since  in  the  unani- 
mous opinion  of  the  judges  given  to  the  House  of 
Lords  in  1792,  while  adhering  to  Lord  Mansfield's 
opinion  as  to  the  construction  of  a  written  docu- 
ment, they  frankly  admitted  that  wherever  the 
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sense  of  a  paper  was  to  be  collected  from  matter 
dehors  the  paper  the  matter  waja  for  the  jury,  and 
it  need  hardly  be  stated  here  that  "  libel  or  no 
libel "  in  this  case  must  be  absolutely  for  the 
jury.  A  role,  however,  which  should  place  the 
qu^tion  of  libel  or  no  libel  absolutely  in  the 
hands  of  the  court  so  as  to  control  the  operation 
of  an  Act  of  Parliament  would  go  far  to  revive  a 
controversy  which  has  now  been  laid  to  rest  for 
upwards  of  a  century  (see  the  observations  by 
Parke,  B.  in  Parminter  v.  Coupland,  6  M.  &  W. 
105) ;  and  for  this  among  other  reasons  I  cannot 
think  that  the  decisions  referred  to  are  to  be 
understood  in  the  sense  contended  for.  In  the 
view,  therefore,  that  I  take  of  the  facta,  I  should 
have  thought  tJiis  was  a  clear  case  of  libel,  and  an 
equally  clear  case  for  the  prompt  interference  of 
the  court  to  restrain  it  until  the  trial  of  the  action. 
The  question,  however,  remains  whether  the  new 
evidence  adduced,  and  which  was  not  before  the 
Divisional  Court  at  all,  alters  that  view;  and  lam 
of  opinion  that  it  does.  Of  course,  if  the  exhibi- 
tion in  question  is  made  with  the  consent,  ex- 
pressed t>r  implied,  of  the  applicant  for  the 
injunction,  there  is  no  ground  for  the  application. 
Now,  the  facts  may  be  very  shortly  stated.  The 
confidential  friend  of  the  applicant  entered  into  a 
written  bargain  with  the  proprietors  of  the  ex- 
hibition (Madame  Tussaud's)  to  supply  them  with 
the  clothing  and  the  gun  which  Mr.  Monson  was 
Using  at  the  time  of  Lieutenant  Hambrough's 
death,  and  an  agreement  to  give  a  sitting  by  Mr. 
Monson  to  aid  the  portrait  modeller.  If  this  was 
done  with  Mr.  Monson's  authority,  there  is,  of 
course,  an  end  of  the  question.  Now,  in  discus- 
sing this  matter,  I  am  anxious  not  to  prejudice 
any  inquiry  which  may  hereafter  be  held  into 
these  matters.  It  is  enough  to  say  that  upon  the 
correspondence  and  the  affidavits  of  Mr.  Monson 
and  Mr.  Tottenham  it  is  very  doubtful,  indeed, 
to  my  mind  how  a  jury  would  find,  or  what  further 
investigation  might  disclose.  And  I  think  that 
in  this  state  of  the  evidence  the  views  expressed 
in  the  two  cases  referred  to  above  are  binding 
upon  me,  and  I  think,  therefore,  that  this  injunc- 
tion must  be  dissolved.  For  reasons  already  given 
the  same  course  will  be  followed  in  the  Birming- 
'  ham  case ;  since,  if  such  an  exhibition  was  per- 
mitted by  the  plaintifE  in  London,  the  Court  woidd 
not  restrain  it  by  interlocutory  injunction  in 
Birmingham. 

Lopes,  L.J. — These  are  two  appeals  from 
orders  of  the  Divisional  Court  granting  inter- 
locutory injunctions  to  restrain  the  defendants 
from  respectively  exhibiting  or  advertising  the 
exhibition  of  a  wax  model  representing  the  plain- 
tiff. The  facts  of  the  Ardlamont  case  are  too 
well  known  to  require  recapitulation ;  suffice  it  for 
the  purposes  of  this  appeal  to  say  that  the  plain- 
tiff was  tried  in  the  Ardlamont  case  at  Edinburgh 
before  the  Lord  Justice  Clerk  and  a  juiy,  and  the 
jury  fouind  a  verdict  of  "Not  proven.  Shortly 
after  the  trial  the  defendants  respectively  ex- 
hibited wax  models  representing  the  plaintiff  at 
their  respective  establishments.  I  propose  to 
deal  only  with  the  facts  in  the  first  case.  The 
facts  in  the  second  are  practically  the  same,  and 
the  second  case  must  follow  the  decision  in  the 
first  The  ground  of  the  application  for  an 
interlocutory  injunction  was  that  the  exhibition 
of  which  the  plaintiff  complains  was  calculated  to 
disgrace  him  and  to  expose  him  to  public  obloquy 


and  contempt,  and  was,  therefore,  a  libel  upon 
him.     The  lacts  with  regard  to  the  exhibition  of 
the  wax  model  so  far  as  material  are  as  follows: — 
The  figure  of  the  plaintiff  was  in  a  room  caUed 
"  Napoleon-room,  No.  2,"  within  a  turnstile  -where 
an  extra  6d.  was  demanded.    In  this  room  there 
were  five  figures — a  large  recumbent  figure  of  the 
Emperor  Napoleon,  a  figure  of  Mrs.   Maybrick, 
another  of  Pigott,  another  of  Scott,  and  one  of 
the  plaintiff,  with  their  respective  names.     There 
were  other  objects  of  interest  in  the  same  room — 
for  instance,  relics  of  the  Emperor  Napoleon  and 
the  Duke  of  Wellington.     From  the  room  you 
could  descend  a  staircase,  and  then  findronneif 
in  what  is  caUed  "  The  Chamber  of  ^^orrors." 
where  there  was  a  representation  of  what  is  called 
"  The  Scene  of  the  Ardlamont  Mystery,"     liibek 
are  generally  in  writing  or  printing,  but  this  is 
not  necessaiy ;   the  defamatory  matter   may  be 
conveyed  in  some  other  permanent  form.     For 
instance,  a  statue,  a  caricature,  an  effigy,  chalk 
marks  on  a  wall,  signs,  or  pictures  may  constitute 
a  libel.    The  plaintiff's  case,  therefore,  is  libel, 
and  the  application  for  an  interlocutory  injunc- 
tion  must  be    determined    upon    the   principles 
which  are  applicable  to  the  granting  of  injunctions 
in  cases  of  uoel.    But  it  must  be  borne  in  mind 
that  tbe  question  is  not  whether  what  is  done 
is  libellous,  but   whether    a  case  for  an   inter- 
locutory injunction  is  made  out.     Prior  to  the 
Common    Law    Procedure    Act,   1854,    no   court 
could  grant  any  injunction  in  libel.    The  Court  of 
Chancery  could    grant   no    injunction    in   libel 
because  it  could  not  try  a  libel.    Neither  could  a 
court  of  Common  Law  untU  the  Common  Law 
Procedure  Act  1854,  because  they  had  no  power 
to  grant  injunctions.     Whether  they  had  power 
to  (pant  an  interlocutory  injunction  after  185* 
I  think  doubtful.    As  a  matter  of  practice  they 
never  did ;  the  first  instance  of  their  exercising 
the  power  in  a  case  of  libel  was  Saxby  v.  Easter, 
brook  (3  C.  P.  Div.   339),  and  that  after  triaL 
The  Judicature  Act  of  1873,  s.  25,  snb-sect  8. 
confers  a  larger  power  to  grant  injunctions  than 
existed  before.    It  says,  "  An  injunction  may  be 
granted  by  interlocutory  order  of  the  court  in  all 
cases  in  which  it  shall  appear  to   the   court  to 
be  just  or  convenient  that  such  order  should  be 
made."    It  is  uxwn  this  section  that  the  plaintiff 
rests  his  case.    It  is  not  necessary  to  consider 
cases    that    occurred    before    the    coming    into 
operation  of  the  Judicature  Acts.      Cot3»on  t. 
Coulson  was  decided    in    1887,  and    contains  a 
judgment  by  the  present  Master  of  the   Bolls 
which  underlies  every  subsequent  decision  on  the 
subject.     It  is  reported  in  3  Times  Law  Rep.  846. 
and  the  Master  of  the  BoUs  (Lord  Esher)  says 
that  it  could  not  be  denied  that  the  court  had 
jurisdiction  to  grant  an  interim  injunction  before 
trial.     '•  It  was,  however,  a  most  delicate  juris- 
diction to  exercise,  because,  though   Fox's  Act 
only  applied  to  indictments  and  imormations  for 
libel,    the   practice    under    tJiat    Act  had  been 
followed    in    civil    actions    for    libel,    that    the 
question  of  libel  or  no  hbel  was  for  the  jury. 
It  was  for  the  jury  and  not  for  the  court  to 
construe  the  document,  and  to  say  whether  it  was 
a  libel  or  not.    To  justify  the  court  in  granting 
an  interim  injunction  it  must  come  to  a  decision 
upon  the  question  of  libel  or  no  Ubel  before  the 
juiy  had  decided  whether  it  was  a  libel  or  not 
Thei'efore,  the   jurisdiction   was   of   a   delioatB 
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uaiiure.  It  ou^ht  only  to  be  exercised  in  the 
clearest  cases  ^ere  any  jury  would  say  that  the 
matter  complained  of  was  libellous,  and  where,  if 
the  jnry  did  not  so  find,  the  court  would  set  aside 
the  yerdict  as  unreasonable.  The  court  must 
also  be  satisfied  that  in  all  probability  the 
alleged  libel  was  untrue,  and  ii  written  on  a 
priyil^ed  occasion,  that  there  was  malice  on 
the  part  of  the  defendant.  It  followed  from 
these  three  rules  that  the  court  could  only  on 
the  rarest  occasions  exercise  their  jurisdiction." 
In  the  same  year  the  case  of  The  Liverpool 
Sotuehold  Stores  Association  v.  Smith  (58  L.  T. 
Bep.  N.  S.  204;  37  Ch.  Diy.  170)  came  before 
the  late  Lord  Justice  Cotton  and  myself  in 
this  court,  and  Coulson  y.  Coulson  (u&i  sap.)  was 
followed  and  approved.  The  matter  of  restrain- 
ing libels  on  interlocutoi^  motions  for  injunction 
was  thoiight  of  such  importance  that  the  question 
was,  in  Bannard  y.  Perryman  (ubi  sup.),  ai^ed 
Wore  the  full  Gout  of  Appeal,  and  Lord 
Coleridge,  in  deliyering  the  considered  judgment 
of  the  court,  said :  "  We  entirely  approve  of,  and 
desire  to  adopt  as  our  own,  the  lai^a^e  of  Lord 
Esher  in  Coulson  y.  Ooulxm:  'To  justify  the 
court  in  granting  an  interim  injunction  it  must 
come  to  a  decision  upon  the  question  of  libel  or  no 
libel  before  the  jury  have  decided  whether  it  was 
a  libel  or  not.  Therefore  the  jurisdiction  is  of  a 
delicate  nature.  It  ought  only  to  be  exercised  in 
the  cleareet  cases,  where  any  jury  would  say  that 
the  matter  complained  of  was  libellous,  and  where, 
if  the  jury  dia  not  so  find,  the  court  would  set 
wide  the  verdict  as  unreasonable.' "  I  cannot  help 
thinking  that  a  principle  was  laid  down  in  this 
case  applicable  to  all  libels  without  a  limitation. 
Comment  has  been  made  on  the  words  "in  the 
clearest  cases,"  and  it  has  been  asked  what  those 
words  mean.  I  think  the  criticism  would  be  well 
fonnded,  and  they  might  be  complained  of  as  in- 
definite if  they  had  not  been  explained,  in  my 
jndgment  in  the  most  exhaustive  way,  by  what 
foUowg :  "  Where  any  jury  would  say  the  matter 
was  libellous,  &c."  This  is  the  rule  by  which  we 
are  bound,  and  I  ask  myself,  if  the  jury  found  a 
verdict  for  the  defendants  in  this  case,  would  the 
court  set  it  aside  as  unreasonable?  I  propose 
first  to  deal  with  the  case  as  it  came  before  the 
Divisional  Court,  and,  secondly,  as  it  has  come 
ietoK  this  court  with  the  additional  evidence.  I 
do  not  think  that  the  Divisional  Court  were 
rastified  in  coming  to  the  conclusion  that  the 
libel  was  so  clear  that  if  a  verdict  passed  for  the 
defendants  it  mnst  be  set  aside  as  "  uni-easonable." 
Mr.  Coleridge,  for  the  plaintiff,  contended  that 
the  exhibition,  under  the  circumstances,  of  the 
{tlaintS's  figure  necessarily  involved  the  imputa- 
tion that  he  was  criminally  connected  with  the 
death  of  Lieutenant  Hambrongh.  Hr.  Finlay, 
for  the  defendant,  contended  that  the  defendant 
imputed  nothing  disgraceful  or  injurious  to  the 
character  of  Monson,  and  that  all  tmit  the  exhibi- 
tiw  meant  was  "  Here  is  the  likeness  of  Monson, 
who  was  tried  in  the  Ardlamont  case,  and  was  not 
cmvicted.  Hiere  is  the  likeness  of  a  person  who  has 
neently  excited  mnch  public  attention  in  con- 
neetion  with  a  trial,  the  issue  of  which  everyone 
blows."  Is  not  the  inference  to  be  drawn  from 
what  was  done  a  proper  question  for  the  jury? 
Suppose  a  jury  came  to  the  conclusion  that  what 
was  done  imputed  nothing  disgraceful  or  in- 
jarioQs  to  the  character  of  Monson,  but  only  that 


he  had  become,  owing  to  the  notoriety  of  the  case, 
a  subject  of  public  interest,  and  the  defendants 
exhibited  his  fikeness  as  likely  to  bring  people  to 
their  exhibitions,   adding  nothing  to  what  was 
known  of  him  before,  and  not  even  associating 
him  with  the  Ardlamont  case,  except  so  far  as  the 
scene  of  the  "  Ardlamont  mystery "  was  in  the 
room  below  and  the  figure  in  the  room  above. 
Would  a  court  say  that  such  a  conclusion  was  bo 
unreasonable  that  it  ought  not  to  be  permitted  to 
stand?    Might  not  a  JU17  without  being  unreason- 
able consider  that  any  discredit  attaching  to  Mon- 
son resulted  from  the  trial,  and  was  not  afEectod 
by  the  exhibition  of  bis  figure  at  Madame  Tub- 
saud's?     Might  they  not  think,  without   being 
unreasonable,  that  the  action  was  brought  more 
in  aid  of  his  purse  than  his  personal  character  ? 
Put  aside  the  surroundings,  and  what  is  there 
more  in  this  wax  figure  tiian  the  publishing  of 
Monson's  likeness  in  a  newspaper,  with  his  name 
under  it,  or  the  display  of  his  likeness  in  a  shop 
window  ?    Grotesque  pictures  of  individuals  may, 
1  doubt  not,  be  in  certain  circumstances  actdon>- 
able  if  anyone  thought  fit  to  notice  them ;  but  I 
should  think  it  would  require  an  uncommonly 
strong  case  to  make  them  tne  subject  of  an  inter- 
locutory injunction.    But  it  is  said.  Look  at  the 
surroundings.    Mrs.  Maybrick,  Pigott,  and  Scott 
(another  celebrity  in  the  Ardlamont  case),  and 
the  Chamber  of  Horrors  below.    No  doubt  this  is 
important  and  essentially  for  a  jury.    Mr.  Cole- 
ridge did  not,  so  far  as  I  recollect,  attach  much 
importance  to  the  companionship,  for,  in  answer 
to  me,  he  said  that  if  Monson's  figure  had  been 
placed  between  royal  personages  it  would  have 
Been  the  same.    I  am  unable  to  agree  with  the 
decision  of  the  Divisional  Court,  and  think  this 
case  is  not  brought  within  the  rule  laid  down  in 
Bonnard  y.  Ferryman.     But,  except  for  future 
cases  that  may  occur,  I  should  not  nave  thought 
it  necessary  to  express   disagreement  with  the 
decision  of  the  court  below,  because  there  is  new 
evidence  brought  before  us  which  makes  it  im- 
possible to  allow  the  injunction  to  issue.    As  the 
case  will  have  to  be  tried,  I  propose  to  say  little 
about  the  evidence.    Suffice  it  to  say  that  there  is 
such  a  conflict  of  evidence  with  regard  to  Monson's 
conduct,  one  side  saying  he  consented  to  the  ex- 
hibition of  his  figure,  and  the  other,  in  a  not  very 
satisfactory    way,   denying   any    consent,  as  to 
render  it  imperative  that  the  facts   should  be 
investigated  by  a  jury  before  any  injunction  is 
granted.    It  is  passing  sti'ange  that  a  man  who 
now  asserts  his  anxiety  to  bury  in  oblivion  the 
circumstances  of  the  Ardlamont  case  should  be 
found  writing  a  pamphlet  on  the  case,  and,  as 
he    says,    "on   the   impulse    of    the    moment" 
announcing  himself  as  a  public  lecturer  on  the 
subject.    Libel  or  no  libel  has,  since  Pox's  Act, 
whether  in  civil  or  criminal  cases,  been  always 
regarded  as  essentially  a  question  for  the  jury. 
I  was  much  impressed  by  an  observation  of  Davey, 
L.J.  during  the  aivument  when  he  said  that  at 
the  Chancery  Bar  ne  had  always  contemplated 
libel  with  awe.    L  as  a  member  of  the  common 
law  Bar,  have    always    had    the    same    feeling. 
Criticism  is  easier  than  composition,  and,  speak- 
ing for  myself,  I  should  deeply  regret  that  by  any 
subtle    dmtinctions    or    ingenious   criticism    the 
authority  of  the  case  of  Bonnard  v.  Ferryman, 
decided  by  the  fuU  Court  of  Appeal,  should  be 
impaired  or  "  whittled "  away,  and  thus   some 
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additional  fetters  be  impoaed  on  liberty  of  Bpeech, 
and  the  functions  of  a  jury,  which  are,  in  my 
judgment,  unauthorised  by  that  decision.  The 
appeals,  therefore,  must  be  allowed. 

Davey,  L.J. — In  CouUon  v.  CouUon  {nbi  sup.) 
the  Master  of  the  Bolls  is  reported  to  have  used 
the  following  words :  "  To  justify  the  court  in 
granting  an  interim  injunction,  it  must  come  to  a 
decision  upon  the  question  of  libel  or  no  libel, 
before  the  jury  decided  whether  it  was  a  libel 
or  not.  Therefore  the  jurisdiction  was  of  a 
delicate  natnrei  It  ought  only  to  be  exei%ised 
in  the  clearest  cases,  where  any  jury  would  say 
that  the  matter  complained  of  was  libellous,  and 
where,  if  the  jury  did  not  so  find,  the  court  would 
set  aside  the  verdict  as  unreasonable."  I  under- 
stand the  Master  of  the  Kolls  to  have  intended 
the  expression,  "where  any  jury  would  say  that 
the  matter  complained  of  was  libellous,  and  where, 
if  the  jury  did  not  so  find,  the  court  would  set 
aside  the  verdict  as  unreasonable,"  as  an  explana- 
tion or  expansion  of  what  he  meant  by  the  words 
"  in  the  clearest  cases."  The  Master  of  the  Bolls 
was  so  understood  by  Cotton,  L.J.  in  The  Liverpool 
Household  Stores  Association  Limited  v.  Egerton 
Smith  and  Co.  and  Lovell  {ubi  sup.) ;  and  in 
Bonnard  v.  Ferrym,an  {uhi  sup.)  the  Lord  Chief 
Justice,  delivering  the  judgment  of  the  full  Court 
of  Appeal,  approved  of  and  adopted  the  language 
of  the  Master  of  the  Bolls.  I  understand  the 
court  in  that  case  to  have  judicially  laid  down  for 
themselves  a  rule  of  practice  which  is  binding 
upon  me  with  regard  to  the  circumstanceB  under 
which  the  court  ought  to  grant  an  interlocutory 
injanction  pending  the  trial  in  cases  of  libel,  or, 
in  other  words,  to  have  defined  the  conditions 
subject  to  which  it  is  "  just  and  convenient "  to 
giant  an  injunction  in  such  cases.  In  Collard  t. 
Marshall  (66  L.  T.  Bep.  N.  S.  248;  (1892)  1  Ch. 
571)  Chitty,  J.  granted  an  interlocutory  injunc- 
tion in  a  case  which  appeared  to  him  to  satisfy 
those  conditions,  and  it  is  to  be  observed  that  in 
that  case  the  defendant  was  willing  to  treat  the 
motion  as  the  trial  of  the  action,  and  therefore 
did  not  require  the  case  to  be  submitted  to  a  jury. 
I  am  of  opinion  that  the  principles  laid  down  in 
the  cases  referred  to  are  applicable  to  the  present 
case,  and  the  question,  therefore,  which  the  court 
has  to  answer  is  whether  the  affidavits  which  have 
been  read  and  commented  on  before  us  disclose  a 
case  on  which  the  jury  at  the  trial  of  the  action 
could  properly  find  only  a  verdict  for  the  plain- 
tiff. I  should  have  much  hesitation  in  differing 
from  the  opinion  of  two  judges  of  so  much  ex- 
perience if  the  case  came  before  ns  only  on  the 
same  affidavits  as  were  used  in  the  court  l^low. 
But  affidavits  have  been  used  before  us  which 
raise  a  question  of  acquiescence  and  active  con- 
sent against  the  plaintiff,  and  indeed  suggest  that 
he  sold  the  right  to  exhibit  his  effigy  with  his  own 
clothes  and  gun,  though  he  afterwards  changed 
his  mind.  Of  course,  these  affidavits  fall  far  short 
of  proving  such  a  case  against  the  plaintiff,  but 
tbey  certainly  suggest  it  in  a  manner  and  with  cir- 
cumstances which  show  that  there  is  a  case  for 
consideration  bv  a  jury,  and  one  on  which  I 
declhie  to  speculate  or  express  any  opinion  what 
their  verdict  ought  to  be  when  they  have  complete 
evidence  by  examination  and  cross-examination  of 
the  witnesses  before  them.  I  may  observe  that 
in  Bonnard  v.  Ferryman  {uhi  sup.),  though  the 
libellous  character  of  the  publication  was,  in  the 


language  of  the  Lord  Chief  Justice,  beyond  dis- 
pute, the  court  refused  to  grant  an  injunction  cm 
a  mere  suggestion  by  affi&vit,  without  any  par- 
ticulars of  a  case  of  justification.  I  ou^bt  to  add 
that  I  see  no  logical  distinction  for  this  purpose 
between  a  case  of  libel  affecting  trade  or  property 
and  one  affecting  character  onlv.  In  basing  my 
judgment  on  the  ground  whicb  I  have  stated,  I 
must  not  be  taken  to  say  whether  I  should  or 
should  not  have  agreed  with  the  learned  judges  in 
the  views  expressed  by  them  on  the  materials 
before  them.  Whether  an  exhibition  of  Mr. 
Monson's  effigy  under  the  circumstances  in  the 
place  and  with  the  surroundings  mentioned  in  the 
affidavits  suggests  such  innuendo  as  may  be 
assigned  to  it  in  the  pleadings  is  a  question  which 
will  have  to  be  determined  by  the  jury  on  the 
trial  of  the  action.  This  will  dispose  of  the  case 
against  Madame  Tussaud  Limited.  With  regard 
to  the  case  against  Louis  Tussaud,  no  case  of 
consent  has  been  brought  before  us  on  the  affi- 
davits in  such  a  way  as  would  oblige  the  court  to 
pay  attention  to  it.  But  having  the  affidavits  ia 
the  other  case  before  us  it  womd  be  idle  for  the 
court  to  pretend  to  shut  its  eyes  to  or  ignore  the 
fact  that  such  a  case  will  be  open  to  the  defendant 
in  that  action  also  at  the  trial.  I  think,  therefore, 
without  expressing  any  opinion  on  the  merits  of 
the  case  or  on  the  opinions  expressed  in  the  court 
below,  it  is  not  a  case  in  which  it  is  proper  to 
grant  an  interlocutory  injunction. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Browne  and  Co.,  for 
/.  W.  Phillips,  Birmingham. 

Solicitors  for  the  defendants,   E.  F.  and  H. 
Landon ;  Blackford,  Biehes,  and  Co. 


Friday,  Feb.  9. 
(Before  Lord  Ebhes.  M.B.,  Lopes  and 
Davky,  L.JJ.) 
The  Glendabbocb.  (a) 
Bill  of  lading — Loss  by  perils  of  the  sea — Negli- 
gence— Burden  of  proof. 
Where  a  bill  of  lading  contains    the    eustomaTtf 
exception  of  loss  by  perils  of  sea,  and  an  aeiio* 
is  brought  by  the   shipper  against  the  shipowtur 
for  damage  to   goods    shipped   thereunder,  ike 
burden  will  rest  upon   the  plaintiff  of  prating 
that  the  damage  was  catised  by  the  negligence  of 
the  defendant's  servants. 
The  Xantho  (ubi  inf.)  considered. 
This  was   an  appeal  from  a  judgment   of  Sir 
Francis  Jeune. 

The  plaintiffs,  Messrs.  J.  C.  Johnson  and  Ca 
and  H.  F.  Currie  and  Co.,  sought  to  recover  from 
the  defendants,  Messrs  Wainwright  Brothen 
and  Co.,  the  sum  of  3872. 16«.  Id.,  being  the  valne 
of  2100  sacks  of  cement  damaged  by  water  while 
being  conveyed  by  the  steamship  Glendamek 
from  London  to  Liverpool  in  March  1893. 

The  defendants  had,  it  appeared,  contracted  to 
take  the  Glendarroch  from  London  to  Liverijool 
at  tJieir  own  risk,  for  repairs,  and  the  plaintiffa' 
cement  was  taken  on  board  as  cargo,  but  primarily 
for  purposes  of  ballast. 

In  the  course  of  her  voyage  the  OlendamA 
stranded   in  Cardigan  Bay,   and  the  plaintif>' 

(a)  B«i<orted  by  Baul  Chduf,  Esq.,  BaiTlater«t-Ltw. 
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cement  was  damaged  hj  'n'ater,  and  rendered 
useless. 

The  plaintiffs  sued  the  defendants  as  common 
carriers,  bnt  the  defendants,  while  admitting  that 
the  goods  were  lost  before  the  bills  of  lading  were 
completed,  contended  that  they  were  received  on 
terms  that  it  was  agreed  should  be  embodied  in  the 
bills  of  lading,  which  included  the  usual  excep- 
tions with  regard  to  perils  of  the  sea  and  a  negli- 
gence clause. 

The  plaintiffs  did  not  allege  negligence  in  their 
pleadings,  but  they  were  taken  by  the  President 
as  amended  in  that  respect.  He  found  that  the 
goods  were  carried  under  the  bills  of  lading 
alleged  by  the  defendants,  but  that  the  alleged 
negligence  clause  had  not  been  made  out.  He 
considered  himself  bound  by  the  dictum  of  Lord 
HeracheU  in  The  Xantho  (55  L  T.  Rep.  N.  S.  203 ; 
6  Asp.  Mar.  Law  Gas.  8  ;  12  App.  Gas.  503),  and 
laid  it  down  that  the  defendant  has  to  show  not 
only  a  peril  of  the  sea,  but  a  peril  of  the  sea  such 
as  would  exempt  him  under  the  bill  of  lading  ; 
that  is,  a  peril  not  occasioned  by  the  negligence  of 
the  defendant. 

Counsel  for  the  defendants  then  declined  to 
canr  the  case  any  further,  contending  that  it 
would  shift  a  burden  on  the  defendants  which 
really  rested  on  the  plaintiffs,  and  judgment  was 
accordingly  entered  for  an  agreed  sum  of  3352. 

On  appeal, 

Joteph  Wcdton,  Q.O.  and  W.  F.  Taylor  for  the 
appellants. 

Sir  Walter  Phillimore  and  J.  A,  Hamilton  for 
the  respondents. 

The  Mastek  of  the  Bolls. — The  contract 
being  one  on  the  ordinary  terms  of  a  bill  of 
lading,  the  facta  suggested  are  these,  that  the 
goods  are  shipped  on  these  terms,  and  that  the 
defendant  undertakes  to  deliver  the  goods  at  the 
end  of  the  voyage  unless  the  loss  of  the  goods 
dnring  the  voyage  comes  within  one  of  the  excep- 
tions m  the  biU  of  lading.  The  exception  relied 
upon  by  the  defendant  is  that  the  goods  were  lost 
or  damaged  by  the  peril  of  the  sea,  and  upon  that 
it  is  allied — I  care  not  by  whom — that  even 
thongh  that  be  true,  yet  that  peril  of  the  sea  and 
that  loss  by  peril  of  the  sea  was  the  result  of 
negUgent  navigation  on  the  part  of  the  defen- 
dants' sailors.  It  is  the  law  that  if  that  be  made 
out  the  defendant  has  no  defence,  and  the  plain- 
tiff is  entitled  to  succeed,  and  the  real  question 
is— how  is  that  to  be  made  out,  if  it  can  be  made 
oat?  It  is  to  be  decided  according  to  the  practice 
of  the  law  courts,  and  the  question  is,  how  is  that 
result  to  be  arrived  at  ?  The  terms  of  the  bill  of 
lading  as  they  stand  on  paper  are,  "  except  the  loss 
be  from  perils  of  the  sea."  But  then  it  is  said  that, 
nerertheless,  if  the  perils  of  the  sea  are  produced 
by  the  negligence  of  the  defendants'  seamen,  then 
tbat  loss  cannot  be  relied  on  by  the  defendants. 
How  can  that  be  unless  there  be  an  irresistible 
inference  that  such  exception  does  exist  in  the 
contract,  though  it  is  not  written  in  it  ?  There- 
fore it  must  be  read  into  it  as  if  it  were  in  it. 
Hence  we  must  try  and  see  whether  this  stipu- 
lation as  to  negligence  must  be  written  in,  or  be 
considered  as  written  in.  The  liabilities  of  ship- 
owners under  a  bUl  of  lading  are  in  that  part 
which  precedes  the  exceptions.  Is  this  stipulation 
about  the  loss  being  the  result  of  the  negligence 
id  the  shipowners'  servants,  although  witnin  the 


terms  of  the  exception — is  that  to  be  written  in 
before  the  exceptions  or  not?  The  first  thing 
that  strikes  one  is  that  in  that  part  of  the  con- 
tract it  is  not  wanted.  It  is  immaterial.  Before 
you  come  to  the  exceptions  the  liability  of  the 
shipowner  is  absolute.  He  has  contracted  that 
he  will  deliver  the  goods  at  the  end  of  the  voyage. 
If  there  were  no  exceptions  it  would  be  utterly 
immaterial  whether  the  loss  was  caused  by  his 
servants  or  not.  Even  if  there  were  no  negligence 
whatever  he  would  be  liable.  It  cannot  be,  there- 
fore, that  jou  ought  to  writo  in  this  irresistible 
inference  m  that  part  of  the  contract.  It  is  not 
wanted  there  ;  thei-efore  you  must  write  it  into 
that  part  which  contains  the  exceptions.  When 
^ou  come  to  the  exceptions,  among  others  there 
IS  that  one,  perils  of  the  sea.  There  are  no  words 
which  say  perils  of  the  sea  not  caused  by  the 
negligence  of  the  captain  or  crew.  You  have 
got  to  read  those  words  in  by  a  necessary 
inference.  How  can  you  read  tnem  inP  You 
have  got  the  plain  words,  in  their  ordinary  sense, 
that  the  shipowner  is  relieved  if  the  loss  is  a  loss  by 

girils  of  the  sea  in  the  ordinary  sense  of  the  word, 
ut  then  you  have  to  read  in  the  other.  You  can 
only  read  it  in,  in  my  opinion,  as  an  exception 
upon  the  exceptions.  Yon  must  read  in  "  Except 
the  loss  is  by  perils  of  the  sea,  unless  or  except 
that  loss  is  the  result  of  the  negligence  of  the 
captain  or  sailors  of  the  owner."  That  being  so, 
I  tiiink  that,  according  to  the  ordinary  course  of 
practice,  each  party  would  have  to  prove  the  part 
of  the  matter  which  lies  upon  him.  The  plaintiff 
would  have  to  prove  the  contract  and  the  non- 
delivery. If  he  leaves  that  in  doubt,  of  course  he 
fails.  The  defendant's  answer  is,  "  Yes,  but  my 
case  was  brought  within  the  exception,  within  its 
ordinary  meaning."  That  lies  upon  him.  Then 
the  plaintiff  has  a  right  to  say  there  are  excep- 
tional circumstances — viz.,  that  the  damage  was 
brought  about  by  the  negligence  of  the  defendants' 
servants,  and  it  seems  to  me  that  it  is  for  the 
plaintiff  to  make  out  that  second  exception.  .  Let 
us  see  whether  that  seems  to  have  been  the  view 
of  the  older  lawyers  who  had  to  deal  with  these 
disputes  as  to  bills  of  lading.  The  old  system  of 
pleading,  so  far  as  it  is  a  logical  exercise  carried 
into  practice,  was  this,  that  the  pleading  should 
follow  the  burden  of  proof,  so  as  to  show  aistinctly 
which  part  of  the  transaction  lay  upon  each  person 
to  prove.  There  was  a  declaration,  which  showed 
what  the  plaintiff  had  to  prove  in  the  first 
instance.  There  was  the  plea,  which  was  prepared 
to  show  what  the  defendant  was  prepared  to  prove 
in  answer  to  that ;  there  was  the  replication,  which 
admitted  the  plea  was  sufficient  answer  to  the 
plaintiff  unless  he  could  answer  it.  But  the 
replication  might  answer  the  plea  so  as  to  re- 
inforce the  declaration,  and  show  that,  by  reason 
of  what  was  in  the  replication,  the  plea  had 
become,  although  prima  facie  an  answer,  not  a 
sufficient  one,  and  that  the  declaration  was 
restored.  That  was  the  system  and  the  logical 
system  of  the  old  pleading,  for  the  purpose  of  the 
conduct  of  the  trial,  to  show  how  the  evidence  and 
the  proof  was  to  be  regulated.  In  my  opinion  you 
find  in  all  the  books,  down  to  the  most  modem 
times,  that  the  pleading  followed  that  view  of  the 
burden  of  proot!  The  declaration  stated  the  bill 
of  lading,  and  relying  on  the  first  and  substantive 
part  of  the  bill  of  lading  alleged  non-deliveiy. 
That  was  all  the  declaration  came  to  state,  and 
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strictly  speaking,  I  am  of  opinion  that  the  declara- 
tion could  not  properly  have  stated  anything  about 
negligence,  because  negligence  was  immaterial. 
It  was  what  the  old  pleaders  called  "  leaping 
hefore  you  came  to  the  stile,"  and  a  pleader  was 
not  called  upon  to  answer  that  which  at  that  time 
and  at  that  moment  was  an  immaterial  allegation. 
Therefore  the  declaration  was  as  I  say.  That 
showed  what  the  plaintiff  had  to  prove  in  the  first 
instance,  and  the  moment  he  did  prove  what  was 
in  his  declaration,  that  was  his  case.  Then  came 
the  defendant,  and  he  hadtoanswerthatcase.  Then 
the  plea  is  stated :  "  It  is  true  that  that  is  the 
contract,  but  the  non- delivery  was  the  result  of  a 
peril  of  the  sea."  He  followed,  therefore,  the 
terms  of  the  exception  constraed  in  their  ordinary 
sense,  that  is,  that  the  loss  was  a  loss  by  perils  of 
the  sea.  No  plea  that  can  be  found  in  the  books 
ever  went  on  to  say  that  the  loss  by  perils  of  the 
sea  was  not  caused  by  negligence.  Yet,  if  the 
contention  be  true  that  the  burden  of  proof 
to  that  extent  lies  on  the  defendant,  every 
one  of  those  pleas  without  that  allegation  was  no 
answer  to  the  declaration,  and  was  open  to 
demurrer.  There  is  no  such  case  in  which  a 
demurrer  was  brought  forward  and  supported. 
As  that  was  so,  it  showed  it  was  no  part  of  the 
proof  which  the  defendant  was  bound  to  give. 
Then  you  have  a  long  succession  of  cases,  all 
setting  out  a  replication,  and  that  replication  in 
the  given  case  is :  "  Yes,  it  is  true  there  was  a  loss 
by  perils  of  the  sea  within  the  prima  facie  excep- 
tion, but  that  was  brought  about  by  the  negli- 
gence of  your  servants,  i.e.,  by  your  captain  and 
crew."  The  replication  was  there  for  the  purpose 
of  showing  what  the  plaintiff  had  to  prove.  He 
could  not  depart  from  his  declaration,  but  if  he 
could  support  it  by  showing  that  the  exception 
was  not  satisfied  because  there  had  been  this  neg- 
ligence, then  the  case  in  the  end  was  for  the  plain- 
tiff. That  being  so,  it  seems  to  me  that  the  course 
of  pleading  is  as  strong  as  it  could  be  in  favour 
of,  what  I  think,  the  true  construction  of  the  con- 
tract shows,  and  the  principles  upon  which  such 
a,  construction  was  to  be  acted  upon  in  the  trial  of 
the  case  when  it  came  to  be  tried.  That  being 
the  state  of  things,  is  there  anv  case  to  the  con- 
trary of  that  constant  course  oi  pleading,  and  of 
that  result  of  the  principle  of  construction  of  a 
bill  of  lading  P  I  know  of  none,  bat  I  think  there 
are  cases  which  distinctly  show  that  the  course  of 
pleading  did  give  the  right  view  of  the  different 
flhlftings  of  the  burden  of  proof.  I  think  that  the 
case  of  OriU  v.  General  Iron  Sereio  Collier  Cam- 

fany  Limited  (18  L.  T.  Eep.  N.  S.  485;  3  Mar. 
law  Gas.  77 ;  L.  Eep.  3  C.  P.  476)  is  distinct  on 
the  point,  and  so  also  is  the  case  of  Czech  v. 
General  Steam  Navigation  Company  (17  L.  T. 
Hep.  N.  S.  246 ;  3  Mar.  Law  Cas.  5 ;  L.  Hep.  3 
C.  P.  14).  I  think  that  the  two  Scotch  cases 
{Craig  v.  Bo$e,  16  Scot.  L.  R.  750,  and  Bobbie  v. 
Williams,  21  Scot.  L.  R.  667)  are  as  distinct  and 
clear  to  the  very  point  as  cases  can  be.  I  there- 
fore think  that,  unless  there  is  something  which 
will  jnstify  us  in  setting  aside  what  I  think  is 
the  principle  of  conduct  arising  from  the  true 
construction  of  the  contract,  and  the  universal 
mode  of  treating  trials  up  to  this  time,  that 
which  is  said  in  Mr.  Carver's  book,  which  is 
the  result  of  a  very  careful  consideration  of 
the  cases,  is  correct,  viz.,  that,  if  the  loss  appa- 
rently falls  within  the  exception,  the  bni-den  of 


showing  that  the  shipowner  is  not  entitled  to  tlie 
benefit  of  the  exception  on  the  ground  of  n^li- 
gence    is  upon  the  person   so  contending.    Mr. 
Carver  cites  those  oases  in  support  of  the  proposi- 
tion.   Of  course  the  proposition  in  his  book  is  not 
to  be  treated  as  authority,  but  I  adopt  that  state- 
ment of  the  law,  and  I  think  it  is  right.     Sutitii 
said  that  a  suggestion  on  a  decision  or  an  opinion 
of  the  greatest  weight  has  been  given  to  the  oon- 
trary  of  what  I  think  is  the  principle  of  condnct, 
and  has  been  the  universal  practice  in  the  conduct 
of  trials  for  years  and  years.    That  is  the  opinioD 
which  is  said  to  have  been  given  by  LordHeracbeD 
in  the  case  of  The  Xantho  {ubi  tup.).    I  need 
hai-dly  say  that  I  have  the  greatest  respect  tmd 
regard  for  the  legal  opimon  of  Lord  Herachell  in 
any  mercantile  case.    I  have  reason  to  have  that 
great  respect,  but  reading  what  he  said  in  the  cue 
of  The  Xantho,  I  am  of  opinion  that  he  poatavelj 
declined  to  give  an  opinion.  People  may  say  that, 
looking  through  or  into  his  words,  they  may  see 
a  tendency  of  nis  mind,  but  that  is  not  an  opinion. 
The  taidency  of  his  mind  when  he  refuses  to 
give  an  opinion  is  not  in  my  judgment  any  opiiiiaB 
at    all.     I    therefore  do  not  for  the   time  fed 
hampered  by  a  supposed  view  of  Lord  Herschell. 
which  I  feel,  if  the  case  ever  goes  before  him  for 
decision,  and  if  he  had  that  idea  passing  tfarongli 
his  mind,  he  will  not  act  upon.   I  think,  therefore, 
that  the  law  is  cleai*  that  the  burden  of  proving 
this  negligence  lies  upon  the  plaintiff.    If  that  be 
true,  what  is  the  result  of  this  case  P    Whoi  the 
first  part  of  the  trial  was  over.  Sir  Walter  Philli- 
more  proceeded  to  open  his  case.    Katurally  he 
opened  with,  "  The  goods  were  put  on  board  the 
ship,"  which  really  was  not  a  subject  of  dispute, 
and  "  The  goods  were  not  delivered."    That  was 
not  a  subject  in  dispute.    There  he  might  have 
stopped.     He  had  proved  his  prima  facie  case,  but 
knowing  that  the  ship  had  really  been  stranded  on 
the  rocks  and  broken  into,  and  the  cargo  destToved. 
he  naturally  saw  that  there  was  a  loss  by  periu  of 
the  sea  in  the  ordinary  sense  of  the  term,  and  he 
therefore  began  to  prepare  the  mind  of  the  judge 
before  the  time,  doing  that  which,  if  he  had  beoi 
an  old  pleader,  would  have  been  jumping  before 
he    came  to  the  stile.    He  began  to  open  that 
which  he    would   have    to    prove    on    a    repli- 
cation   that    the   perils    of    the    sea    had   been 
caused     by     the    negligence     of     the     defen- 
dants' sailors.    He  might  have  taken  that  to  be 
the  real  issue  of  the  case,  and  then  have  opened 
the  negligence  which  he  alleged,  and  if  he  had 
evidence  of  it  put  in  his  evidence.  But  it  is  toosoon; 
it  is  meeting  the  defendant  before  the  defendant 
has  made  any  case.    He  puts  in  the  answers  to 
the  interrogatories,  which  immediately  show  that 
there  has  been  a  loss  by  perils  of  the  sea  in  the 
ordinary  sense,  and  I  think  that  showed  evidence, 
perhaps  strong  evidence,  that  that  was  the  reenlt 
of  negligent  navigation.    But  he  was  not  content. 
I  know  what  the  refinement  of  his  mind  is,  and 
he  seems  not  to  have  been  content  to  rely  on  that, 
because  he  would  not  risk  his  client's  case  upon 
that,  and  he  endeavoui-ed  to  get  from  the  judge  a 
ruling  which  made  the  whole  of  that  immat^iaL 
He  endeavoured  to  get  from  the  judge  a  rnhng 
before  the  judge  was  bound  to  give  it,  on  what 
would  be  the  ultimate  question  in  the  trial.    He 
quoted  The  Xantho  (%&i  tup.),  and  endeavoured  to 
get  from  the  judge  a  ruling  that  the  burden  of 
proof  which  lay  upon  the  defendant  was  that  be 
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mast  not  only  prove  loss  by  perils  of  the  sea,  but 
must  prore  tb^t  that  was  not  the  result  of  the 
negligence  of  his  captain  and  crew.  He  obtained 
tliat  ruling  of  the  judge  at  that  time.  Mr. 
Walton  at  that  time  had  not  said  he  had  nothing 
to  answer.  He  had  not  said  he  would  not  call 
evidence.  It  is  after  Sir  Walter  Phillimore  has 
obtained  that  ruling  of  the  judge,  which  to  my 
mind  would  increase  the  obligation  on  Ur. 
Walton,  and  put  upon  him  the  necessity  of  far 
stronger  evidence  than  if  that  ruling  did  not 
exist,  that  Mr.  Walton  said :  "  After  that  ruling 
it  is  of  no  use  for  me  to  answer  this  specific 
allegation  which  you  have  made  that  my  going 
out  of  my  course  and  being  out  of  my  course  was 
n^ligence."  If  Mr.  Walton  had  shown,  that  his 
bemg  in  Cardigan  Bay  was  not  the  result  of  care- 
less navigation  and  not  keeping  his  course  outside 
of  Cardigan  Bay,  but  that  he  had  8u£Bcient  reason 
for  going  into  Cardigan  Bay,  which  would  take 
awav  any  real  suggestion  of  its  being  carelessness 
to  be  in  Cardigan  Bay,  that  would  not  do.  He 
must  go  on  to  prove  that  if  he  was  in  Cardigan 
Bay  there  was  no  negligence  which  conduced  to 
the  running  on  the  rocks.  It  seems  to  me  that 
the  burden  of  proof  thus  laid  upon  him  was 
greater  than  the  law  justified.  Mr.  Walton  said, 
"No,  I  cannot  undertake  that  bui-den.  That  is 
your  ruling,  and  I  must  go  to  the  Court  of  Appeal 
as  you  have  made  that*  ruling,  and  ask  whether  it 
is  right  or  whether  it  is  wrong,  so  as  to  enable  me 
to  continue  my  part  of  the  trial,  if  there  is  to  be 
a  new  trial"  In  my  opinion  Mr.  Walton  was 
honnd  to  come  here  in  order  to  get  that  view  of 
the  court,  and  he  has  succeeded  in  convincing  me 
tliat  the  learned  judge  has  misconstrued  that 
»4ich  was  suggested  to  him  as  the  authority  of 
Ix>rd  Hei-schell,  and  that  he  has  given  a  ruling 
which  was  not  according  to  law.  I  think,  there- 
fore, that  as  upon  the  point  of  the  appeal  Mr. 
Walton  has  succeeded,  he  ought  to  have  the  costs 
d  the  appeal ;  but  I  also  think  that  there  seems 
to  have  been  considerable  misfortune  in  the  mode 
in  which  the  trial  was  conducted,  and  as  the 
result,  about  which  I  give  no  opinion,  is  yet  to  be 
determined,  I  think  there  must  be  a  new  trial, 
and  that  under  the  circumstances  the  costs  of  the 
fiist  trial  must  abide  the  event  of  the  second. 

Lopes,  L.J. — The  question  raised  in  this  case 
is  a  somewhat  difficult  one,  and  the  question  is  a 
qnestion  of  onus  of  proof.  As  a  general  rule  it 
may  be  said  that  the  burden  of  proof  lies  on  the 
penon  who  affirms  a  particular  thing.  It  appears 
to  me  in  this  case  that  the  burden  of  proving  that 
a  loss  which  has  happened  is  attributable  to  an 
excepted  cause  lies  on  the  person  who  is  setting 
it  up.  That  in  this  case  would  be  (he  defendants, 
the  shipowners.  If,  however,  the  excepted  cause 
by  itself  is  sufficient  to  account  for  the  loss,  it 
appears  to  me  that  the  bm'den  of  showing  that 
there  is  something  else  which  deprives  the  party 
of  relying  on  the  excepted  cause  lies  on  the  person 
who  set  up  that  contention.  That,  in  this  case, 
weald  be  the  plaintiff,  who  is  the  shipper.  I 
think  that  is  not  only  the  result  of  the  authorities, 
but  of  the  pleadings  before  the  Judicature  Acts. 
The  cases  which  have  been  referred  to  are :  Grill 
V.  General  Iron  Screw  Collier  Covipany  Limited 
(aW  ntp.) ;  Czech  v.  General  Steam.  Navigation 
Company  {ubi  gup.) ;  Taylor  v.  Liverpool  and 
Qreat  Weetem  Steam  Company  (30  L.  T.  Rep. 
K.  S.  7U;  2  Asp.  Mar.  Law  Cas.  275;  L.  Rep.  9  1 


Q.  B.  646) ;  The  f.  and  0.  Steamship  Company  r. 
Shand  (12  L.  T.  Rep.  N.  S.  808 ;  2  Mar.  Law  Cas. 
244;  3  Moore  P.  C.  C.  N.  S.  272);  and  Wyld  v. 
Pickford  (8  M.  &  W.  461).    These  cases  make 
good  what  I  have  stated  with  regard  tiO  the  onus 
of  proof,  namely,  that  where  peril  of  the  sea  is 
set  up  it  is  sufficient  for  the  defendant  to  prove 
the  peril  relied  on,  and  he  need  not  go  on  to  show 
that  that  was  really  not  caused  by  him,  but  if  the 
plaintiff  says  that  it  was,  then  he  must  set  it  up 
m  his  replication  and  must  prove  it.    I  have  not 
heard  a  single  case  except  one  which  I  think  is 
not  an  authority  at  all,  which  in  any  way  negatives 
that  proposition.    But  it  is  said  there  is  a  con- 
trary opinion  expressed  by  Lord  Herschell  in  the- 
case  of  The  Xantho  {uhi  sup.).    The  particular 
passage  I  will  read  is   at  p.  512   (App.   Cas.) : 
"  Much  argument  was  addressed  to  your  Lord- 
ships on  the  question  whether,  when  the  plaintiffs 
had  proved  that  the  goods  had  not  been  delivered, 
thus  throwing  the   onus   on  the   defendants   of 
excusing  their  non-delivery,  proof  by  them  that 
the  vessel  had  been  sunk  in  a  collision  would  be 
sufficient  to  shift  the  onus,  and  render  it  incum- 
bent on  the  plaintiffs  to  establish  that  the  collision 
was  due  to  the  defendants'  negligence,  or  whether 
the  defendants,  to  bring  themselves  within  the 
exception,  must  show  that  the  loss  was  not  due  to 
a  cause  induced  by  their  own  negligence.    I  do 
not    think   that   this  point  is  now  before  your 
Lordships  for   decision.      Arguments  of  weight 
have  been  adduced  in  support  of  either  view." 
It  is  pei^ectly  clear,  therernre,  that  he  does  not 
intend  to  decide  that  point.    He  goes  on  to  say : 
"  I  certainly  must  not  be  understood  as  deciding 
that  the  mere  proof  of  loss  by  coUision,  under  cir- 
cumstances as  consistent  with  its  resulting  from  the 
negligence  of  the  carrying  ship  as  from  any  other 
cause,  would  exonerate  the  defendants."     That 
is  the  passage  which  is  relied  upon.    Probably  I 
think,  reading  it  strictly,  it  might  oe  said  that  if  the 
learned  lord  had  an  inclination  of  opinion  at  all 
it  was  in  favour  of  that  opinion  which  is  put  for- 
ward by  Sir  Walter  Phillimore ;  but  the  materia- 
lity of  the  whole  passage  is  that  it  is  not  decided 
at  all,  and  is  left  for  further  decision.     Therefore, 
to  put  an  exti-a-judicial    dictum  of    that    kind 
against  a  practice  which  has  existed  for  a  vast 
number  of  years  would  be  most  undesirable,  and 
would  be   contrary  to    all  precedents.      In  the 
result,  therefore,  I  come  to  the   conclusion  that 
the  learned  President  was  misdirecting  himself. 
The  President  says :  "I  think  Lord  Herschell  wa» 
rather  inclined  to  the  view  that  the  defendant  has 
to  show  not  only  a  peril  of  the  sea,  but  a  peril  of 
the  sea  such  as  would  exempt  him  under  the  bill 
of  lading,  that  is,  a  peril  of  the  sea  not  occasioned 
by  the  negligence  of  the  defendant."    The  learned 
judge  so  ruled,  and  was  invited  so  to  rule  by  Sir 
Walter  Phillimore.    Mr.  Walton  then  said  he  left 
the  case  as  it  was.    I  think  that  is  a  clear  mis- 
direction by  the  learned  judge,  and  such  a  mis- 
direction as  before  the  Judicature  Acts  would  have 
necessitated   a   new   trial      But    under    Order 
XXXIX.,  r.  6,  new  trials  are  not  granted  unless 
there  is  some  substantial  wrong  or  miscarriage  of 
justice.    Speaking  for  myself,  I  do  not  hesitate  to 
say  that  this  is  the  matter  in  the  case  which  has 
given  me  considerable  trouble,  but  I  am  not  pre- 
pared to  say  that  a  miscarriage  of  justice  may 
not  have  occurred,  for  it  makes  all  the  difference 
where  the  onus  of  proof  is  held  to  be.    I  cannot. 
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therefore,  say  that  some  injustice,  or  at  any  rate 
some  substantial  wi-ong,  may  not  have  been  occa- 
sioned to  Mr.  Walton's  clients  by  the  eiToneous 
action  which  I  consider  the  learned  judge  took  in 
regai-d  to  this  case. 

Davet,  L.  J.— I  am  of  opinion  that  Mr.  Walton 
lias  successfully  shown  what  the  form  of  pleading 
was  when  there  were  pleadings  in  matters  of  this 
description,  namely,  that  negligence  must  either 
1>e  alleged  in  the  declaration  or  else  be  specially 
replied.    It  may  be  doubted  whether  it  would 
reauire  to  b«  set  out  in  the  declaration,  but  in 
either  case  it  was  a  matter  which  must  be  alleged 
and    proved   by  the   plaintiffs.      The  foi-ms  of 
pleading  were  not  a  mere  technicality,  but  wei-e 
framed  m  the  manner  in  which  they  were  so  as 
to  carry  out  what  is  really  a  matter  of  substance, 
and,  as  the  Master  of  the  Bolls  haa  clearly  ex- 
plained, that  was  the  burden  of  proof  followed 
and  shifted  from  time  to  time,  accoi'ding  to  the 
matters  alleged  to  have  been  pleaded.    Nobody 
ever  heard  of  a  plea  such  as  that  in  Phillip$  v. 
Clark  (2  C.  B.  N.  S.  156)  being  demurred  on,  but 
if  Sir  Walter  Fhillimore  was  right  in  saying  that 
the  burden  of  proof  was  on  the  defendant,  then 
he  ought  to  have  alleged  it  in  his  plea,  and  a 
plea  merely  stating  one  of  the  excepted  perils 
which  did  not  go  on  to  negative  any  suggestion 
of  negligence  would  have  been  insufficient.     I 
think  the  point  is   cleai-ly  put    by   Parke,  B. 
in  the  case  of  Wyld  v.  Piekford  (8  M.  &  W. 
4^1^.     That  seems  to  me  to  bear  out  exactly 
what  has  been  said,  as  also  do  the  subsequent 
cases  of  Grill  v.  The  Genercd  Iron  Screw  Collier 
Company   Limited  (ubi  sup.)    and    the    P.  and 
0.  Company  v.  Shand  (ubi  sup.).     [^The  learned 
Judge  then  ptoceeded  to  cite  the  judgment  of 
Wilfes,  J.  in  GriU  v.   The   General  Iron  Screw 
Collier  Company,  and  proceeded :]    This  appears 
to  show  that  perils  of  the  sea  are  excepted,  but 
that  there  is  an  implied  contract  bj  the  ship- 
owner   that     he    wul     carry    with    care    and 
caution,  and  his  breach  of    that  contract  pre- 
vents him   availing   himself    of    the    perils    of 
the  sea.    As  to  the  case  of  Taylor  v.  Tfte  Liver- 
pool and  Great  Western  Steamshi;^  Company  {ubi 
gup.)  the  present  case  is  distinguished  from  that 
case,  which  turned  entirely  upon  the  construction  of 
the  word  "  thieves  "  in  the  exception  in  the  bill  of 
lading,  and  the  court  came  to  the  conclusion  that 
the  word  "  thieves "  meant  only  as  a  matter  of 
construction   persons   outside  the  vessel.    That 
being  so,  of  course  the  defendant  had  to  bring 
himself  within  the  excepted  perils,  and  if  that  was 
not  one  of  the  excepted  perils  properly  considered 
by  the  court,  he  did  not  bring  himself  within  the 
excepted  perils.    Therefore,  I  think  that  case  can- 
not be  rehed  wppn.    I  confess  I  have  great  doubt 
whether  Mr.  Walton  had  anything  in  substance 
to  complain  of,  because  there  was  evidence  raising 
a  jyrimd  facie  case  of  negligence,  and  the  learned 
judge   might,  it  is  admitted,   have  said  to   Mr. 
Walton,  "There  is  a  prima  facie  case  of  negli- 
gence raised  by  the  plaintiff  for  you  to  answer," 
and  Mr.  Walton  would  have  put  in  his  evidence  in 
answer  to  that.    If  the  learned  judge  had  taken 
that  course,  there  could  not  have  been,  so  far  as  I 
can  see,  anything  to  complain  of.    There  ai-e  some 
subsequent  words  by  Sir  W.  Fhillimore,  after  the 
learned  judge    decided  the  point — words  which 
warn     Mr.    Walton    about    the   interrogatories 
and    the     evidence    produced    from    the    light- 


house ;  but  these  words  were  subsequent  to  the 
very  clear  judgment  delivered  by  the  learned 
President,  and  Mr.  Walton  had  announced  the 
course  which  on  that  judgment  he  intended  to 
take.  I  think  that  observation  of  Sir  Walter 
Fhillimore,  though  perhaps  kindly  meant,  is  not 
sufficient  to  alter  or  qualify  the  effect  of  the 
finding  of  the  learned  judge.  It  is  to  be  further 
observed  that  the  learned  judge  seems  never  to 
have  found  as  the  basis  of  his  judgment  that  there 
was  negligence  in  fact,  but  to  have  given  judg- 
ment for  the  plaintiff  on  the  ground  that  it  was 
the  defendants'  business  to  negative  negligence, 
and  that  he  had  not  done  so.  On  consideration 
it  seems  to  me  difficult  to  say  that  Mr.  Walton 
might  not  be  prejudiced  by  the  way  in  which  the 
case  was  decided,  because  the  evidence  might  have 
been  so  evenly  balanced,  or  the  witnesses  on  one 
side  or  the  other  might  not  have  been  thoroughly 
believed,  that  the  ultimate  decision  might  fi^lly 
turn  on  the  question  on  whom  the  burden  of  proof 
lay.  On  these  grounds  I  agree  ivith  the  judgment 
wnich  the  Master  of  the  Rolls  has  given. 

Solicitors :  for  the  appellants,  Waltong.  Johnson. 
Bubb,  and  Whatton,  for  Norris,  AUena,  and 
Cliapman,  for  /.  M.  Quiggin,  Liverpool. 
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(Before  Hawkins  and  Lawbance,  JJ.) 

Wallen  (app.)  V.  LiBTEB  (resp.).  (a) 

Metropolis  —  Metropolitan  Building*  Act  1855 
(18  &  19  Viet.  e.  122),  m.  45,  46, 47— DwWrf 
surveyor's  requisition — Non-compliance — Build- 
ing completed  and  'left  before  magistrate's  order 
requiring  compliance — Order  of  magistrate  madt 
in  ignorance  of  the  facts — Refusal  to  enforce. 

The  respondent,  while  engaged  in  erecting  a  buUd- 
ing,  was  served  with  a  notice  under  sect.  45  'f 
the  Metropolitan  Buildings  Act  1855  remtiri^ 
him  to  do  certain  works  specified  by  the  dislriet 
surveyor.  He  did  not  comply.  Subsequently  a 
summons  was  taken  out  against  him,  and  an 
order  was  made  by  the  magistrate  under  sect.  46. 
requiring  him  to  do  the  works.  At  the  time  tiiat 
order  was  made  the  respondent  had  in  fact  com- 
pleted and  left  the  building,  but  ths  magistraie 
was  not  aware  of  it  until,  on  the  further  non- 
compliance of  the  respondent,  he  was  asked  to 
impose  penalties  for  such  non-compliance.  Had 
he  known  it  at  tlie  time  he  would  have  refused 
to  make  the  order ;  learning  it  now,  he  refused  to 
enforce  it. 

Held,  that  the  magistrate's  decision  was  right. 
That  as  the  respondent  was  not,  at  tlie  time  whett 
the  order  was  made,  engaged  in  erecting  the 
building,  there  was  >u>  jurwdiction  to  malx  the 
order ;  and  even  assuming  that  there  had  been 
jurisdiction,  the  magistrate  exercised  a  sound 
discretion  in  refusing  to  enforce  an  order  made 
in  ignorance  of  facts  which  rendered  it  impossible 
that  it  could  be  obeyed. 

This  was  a  case  stated  by  a  metropolitan  police 

magistrate.    The  appellant  was  the  district  snr- 

(a)  BepurceU  by  IlKNur  Leiuh,  Ksq.,  B*iTiawr-u-L«w. 
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Teyor  of  West  St.  Fancras,  and  the  respondent 
was  a  bnilder  who,  in  Sept.  1892,  -was  enga^4  in 
erecting  a  building  within  the  appellant's  district. 
On  the  15th  Sept.  1892,  while  the  respondent  was 
so  engaged,  the  appellant  served  upon  him  a 
notice  under  sect.  45  of  the  Metropolitaji  Buildings 
Act  1855  {18  &  19  Vict.  c.  12a),  requiring  him. 
within  forty-eight  hours,  to  do  cei-tain  work 
therein  specified.  The  respondent  did  not  comply 
with  that  requisition,  and  on  the  18th  Oct.  (the 
respondent  being  still  engaged  in  erecting  the 
building)  the  appellant  made  complaint  of  his  non- 
compliimce  before  a  justice  of  the  peace,  who 
thereapon  issued  a  summons  under  sect.  46  of  the 
Act  reauiring  the  builder  in  default  to  appear 
before  nim.  The  summons  was  not  heai-d  till  the 
29th  Nov.,  at  which  date  the  respondent  was  no 
longer  engaged  in  erecting  the  building,  having 
completed  and  left  it.  This  fact  was,  however, 
not  brought  to  the  knowledge  of  the  ma^strate, 
and  in  uie  absence  of  the  respondent,  who  did 
not  appear,  he  made  an  order  upon  him  requiring 
him  to  comply  with  the  requisition  of  the  surveyors 
within  six  weeks.  The  respondent  took  no  steps 
upon  this  order,  he  did  not  obey  it,  and  he  did  not 
appeal  from  it;  and  on  the  5th  May  1893  the 
appellant  took  out  a  summons  to  recover  the 
penalties  provided  by  (sect.  47  for  non-compliance 
with  the  justices'  order.  The  summons  was  heard 
on  the  19l:h  May,  and  then,  for  the  first  time,  the 
magistrate  learnt  that  at  the  time  that  he  made 
the  order  upon  the  respondent  the  latter  had  com- 
pleted and  left  the  building,  so  that  it  was  out  of 
nig  power  to  obey  it.  Had  the  magistrate  known 
that  at  the  time  he  would  have  refused  to  make 
the  order  of  the  19th  Nov.;  learning  it  at  this 
late  stage,  he  refused  to  enforce  it. 

Sect.  45  of  the  Metropolitan  Buildings  Act  of 
1855  enacts  that : 

If  in  erecting  any  building  or  in  doing  any  work  to, 
in,  or  upon  any  bailding  anything  is  done  contrary  to  any 
of  the  rules  of  this  Aot,  or  anything  required  by  this 
Act  ii  omitted  to  be  done,  or  in  cases  where  dne  notice 
has  not  been  given,  if  the  district  surveyor  on  surveying 
or  inspecting  any  building  or  work  finds  that  the  same  is 
K  far  advanced  that  he  cannot  ascertain  whether  any- 
thing has  been  done  contrary  to  the  roles  of  this  Act,  or 
wheUier  anything  required  by  the  rules  of  this  Act  has 
been  omitted  to  be  done,  in  every  suoh  case  the  district 
tarreyor  shall  give  to  the  builder  engaged  in  erecting 
aneh  building  or  in  doing  such  work  notice  in  writing 
requiring  snoh  bnilder  within  forty -eight  hours  from  the 
d^ie  of  such  notice  to  cause  anything  done  contrary  to 
the  rules  of  this  Act  to  be  amended,  or  to  do  anything 
required  to  be  done  by  this  Act,  bnt  which  has  been 
omitted  to  be  done,  or  to  oanse  so  much  of  any  building 
or  work  as  prevents  such  district  surveyor  from  ascer- 
taining whether  anything  has  been  done  or  omitted  to  be 
done  as  aforesaid  to  be,  to  a  sufficient  extent,  cat  into, 
hid  open,  or  pulled  down. 

Then  by  sect.  46,  on  the  builder's  non-compliance 
with  the  requisition  of  the  district  surveyor,  the 
latter 

May  cause  complaint  of  such  non-compliance  to  be 
■Bade  before  a  jnstioe  of  the  peace,  and  such  juBtice  shall 
tiierenpan  isane  a  summons  requiring  the  bnilder  so  in 
defaolt  to  appear  before  him ;  and  if  upon  his  appearance 
or  in  his  absence,  upon  due  proof  of  the  service  of  such 
(ummoni,  it  appears  to  such  justice  that  the  requisitions 
msde  by  such  notice  or  any  of  them  are  authorised  by 
tbii  Act,  he  shall  make  an  order  on  such  bnilder,  com- 
maodiiig  him  to  comply  with  the  requisitions  of  roch 


notice  or  any  of  inch  requisitions  that  may  inhis  opinion 
be  authorised  by  the  Aot  within  a  time  to  be  named  in 
such  order. 

And  by  sect.  47,  if  the  magistrate's  order  is  not 
complied  with. 

The  bnilder  on  whom  it  is  made  shall  incur  a  penalty  not 
exceeding  201.  a  day,  to  be  recovered  before  a  justice  of 
the  peace,  during  every  day  of  the  continnanoa  of  such 
non-oomplionce. 

H.  Avory  and  Daldy  for  the  appellant. — The 
defendant  here  was  in  fact  the  builder  engaged 
in  erecting  the  building  at  the  time  when  the 
surveyor's  notice  was  served  upon  him,  and  he 
was  tnerefore  within  the  scope  of  the  Act,  and  is 
liable  to  have  the  machinery  of  the  subsequent 
sections  brought  to  bear  upon  him ;  besides,  he 
cannot  now  be  heard  to  say  that  by  leaving  the 
premises  he  has  put  it  out  of  his  power  to  comply 
with  this  order.  Smith  v.  Legg  (68  L.  T.  Biep. 
N.  S.  347;  (1893)  1  Q.  B.  398}  does  not  apply 
here,  for  the  argument  there  turned  upon  a 
different  section  (sect.  105)  altogethei'.  The 
magistrate  having  made  his  order  cannot  refuse 
to  enforce  it ;  he  ie  functus  officio,  and  cannot  hold 
his  own  decision  to  be  wrong. 

Marshall  Hall  for  the  respondent. — It  being 
foiind  as  a  fact  in  the  case  that  the  respondent 
was  not  engaged  in  erecting  the  building  at  the 
time  when  the  magistrate's  order  was  made, 
Smith  V.  Legg  {ubi  sup.)  is  an  authority  con- 
clusive in  the  respondent's  favour.  The  t«st  is 
not  the  position  of  the  respondent  at  the  time  of 
the  surveyor's  notice,  but  his  position  at  the  time 
of  the  magistrate's  order,  which  is  the  first  and 
only  order  imperative  upon  him.  At  the  time  of 
the  magistrate's  order  it  was  impossible  to  comply 
with  it,  and  the  ma^^istiute,  on  discovering  this 
fact,  had  a  discretion  to  refuse  to  enforce  it. 


H.  Avory  replied. 


Cur.  adv.  vult. 


Jan.  20,  1894.  —  Hawkins,  J. — This  appeal 
was  argued  before  my  brother  Lawronce  and 
myself  on  the  18th  Dec.  last.  The  questions 
involved  are,  whether  a  magistrate  has  iui-is- 
diction  under  sect.  46  of  the  Metropolitan  Build- 
ing Act  1855  to  make  an  order  upon  a  builder 
who  has  been,  bnt  who  before  the  making  of 
such  order  has  ceased  to  be,  engaged  in  erecting 
a  building,  to  comply  with  a  requisition  duly 
made  by  a  district  surveyor  under  sect.  45 ;  and 
whether,  if  such  order  be  inadvertently  made, 
the  magistrate  may,  in  the  exercise  of  his  dis- 
cretion, refuse  to  impose  the  penalties  mentioned 
in  sect.  47  for  non-compliance  with  it.  In  Sept. 
1892  the  respondent,  a  builder,  was  engaged  in 
erecting  a  building  in  the  parish  of  St.  Fanci-as, 
within  the  district  for  which  the  appellant  was 
and  is  the  district  surveyor.  On  the  15th  Sept., 
whilst  the  respondent  was  so  engaged,  the  appel- 
lant duly  gave  him  a  notice  in  writing  under 
sect.  45  of  the  Act  of  1855  requiring  him  within 
forty-eight  hours  to  do  certain  work  therein 
specified.  The  respondent  made  default  in  com- 
plying with  that  requisition,  whereupon  the  appel- 
lant on  the  18th  Oct.,  whilst  the  respondent  was 
still  so  engaged,  made  complaint  to  a  magistrate 
of  such  non-compliance,  and  procured  a  summons 
to  be  issued  requiring  the  respondent  to  appear 
before  such  ma^strate  on  the  9th  Nov.;  the 
heai-ing  thereof  was,  however,  adjourned  until  the 
29th  of  that  month,  and  on  the  last-mentioned 
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day  the  magistrate  made  the  order  in  question 
directing  the  respondent  within  six  weeks  to 
comply  with  the  requisition  of  the  appellant. 
When  this  order  was  made  the  respondent  had  for 
some  time  ceased  to  be  engaged  in  erecting  the 
huUding,  having  completed  and  left  it.  This  fact 
was  not  brought  to  the  attention  of  the  magistrate. 
Had  it  been  so,  he  would  have  declined  to  make 
the  order.  The  order  was  not  complied  with,  and 
therefore,  on  the  5th  April  last,  the  appellant 
caused  the  respondent  to  be  summoned  (under 
sect.  47)  for  the  recovery  of  eighty-six  penalties 
in  respect  of  eighty-six  days  of  the  continuance 
of  such  non-compliance.  This  summons  came  on 
for  hearing  on  the  19th  April  before  the  same 
magistrate  who  made  the  order.  He  refused  to 
make  the  order  asked  for,  and  dismissed  the  sum- 
mons, relying  upon  the  authority  of  Smith  v. 
Legg  (68  L.  T.  Rep.  N.  S.  847;  (1893)  1  Q.  B. 
398).  We  think  that  the  magistrate  was  right  in 
refusing  to  impose  and  enforce  the  penalties. 
Having  carefully  considered  the  object  of  the 
Legislature  in  giving  a  magistrate  jurisdiction  to 
make  the  order  authorised  by  sect.  46,  and  the 
language  of  that  and  the  preceding  section,  we  are 
of  opinion  that  in  fact  the  order  was  made  with- 
out jurisdiction.  It  is  very  certain  that  the  dis- 
trict surveyor  has  no  power  to  make  any  such 
i-equisition  as  is  mentioned  in  sect.  45  unless  it  be 
made  whilst  the  builder  is  actually  engaged  in 
erecting  the  building.  It  stands  to  reason  that 
such  limitation  of  time  nhould  be  imposed,  for  it 
is  only  during  such  time  that  the  builder  can 
legally  comply  with  the  requirements  of  the  dis- 
trict surveyor  unless  by  the  assent  of  the  owner 
who  employs  him.  After  his  employment  as 
buUder  has  ceased  and  he  has  left  the  premises, 
he  could  only  re-enter  by  the  permission  of  the 
owner.  To  re-enter  without  such  permission 
would  be  a  trespass  which  could  not  be  justified  by 
a  plea  that  such  re-entry  was  made  in  order  to 
fuml  the  requirements  of  the  district  surveyor's 
notice.  If  toe  Legislature  had  intended  to  give 
power  to  the  builder  to  enter  against  the  will  of 
the  owner,  surely  it  would  have  conferred  such 
power  in  express  language.  But  we  need  not 
labour  this  point,  for  it  has  been  determined  by 
express  authority  in  Smith  v.  Legg  {ubi  sup.). 
Before  proceeding  to  discuss  the  pi-ovisions  of 
sect.  46,  we  desu-e  to  point  attention  to  the 
fact  that,  although  no  doubt  the  requisition 
mentioned  in  sect.  45  and  non-compliance 
with  it,  are  essential  to  form  the  basis  of 
an  application  to  the  ma^strato  under  sect.  46, 
there  is  no  binding  obligation  on  the  requisition 
itself.  It  cannot  be  enforced  by  any  process,  and 
no  penalty  is  incurred  by  disobedience  to  it.  The 
order  of  a  magistrate  under  sect.  46  is  the  first 
and  only  order  which  is  imperative  upon  the 
builder ;  and  such  order  is  not  a  mandate  to  obey 
the  district  surveyor's  requisition,  but  is  an  inde- 
pendent order  in  itself,  reauiring  judicial  con- 
sideration before  it  is  made,  nrst  as  to  the  legality 
of  the  district  surveyor's  requisition,  and  next  as 
to  the  time  within  which  the  things  ordered  to  be 
done  by  him  shall  be  done.  In  giving  that  time, 
of  course  he  must  have  regard  to  that  which  is 
reasonable  under  the  circumstances  of  the  case  as 
they  exist  when  his  order  is  made.  No  limit  of 
time  would  be  reasonable  if  during  all  that  time 
compliance  with  his  order  would  be  practically 
impossible.     It  is  difficult  to  im^ine  that  the 


Legislature  intended  to  confer  jurisdiction  upon  a 
magistrate  to  make  an  order  which  it  was  im- 
possible for  the  builder  to  comply  with.     The 
object  of  the  Legislature  was  to  enable  the  magis- 
trate to  enforce  the  rectification  of  that  which  he 
had  adjudged  to  have  been  done  or  omitted  con- 
trary to  the  provisions  of  the  Building  Act,  but 
this  object  could  not  be  attained  by  making  an 
order  upon  a  builder  whose  power  to  obey  it  had 
ceased  before  it  was  made.    The  47th  section, 
authorising  the   infliction  of    a  penalty  of  20!. 
during   every  day  of  the  continuance  of  non- 
compliance, could  only  have  been  intended  to 
apply  to  non-compliance  by  a  person  who  had  the 
power  to  obey,  but  had  intentionally  ignored  the 
order.     To  punish  a  man  for  not  obeying  an  order 
to    which    ne    had   never    the  power   to  yield 
obedience  would  be  a  harsh,  unjust,  and  tyrannical 
piece    of  legislation,    revolting    to   reason  and 
good  sense.      It  would  amount  to  this:  if  the 
full  penalty  of  201.  per  day  were  inflicted,  the 
unhappy  builder  would  be  mulcted  in  penalties 
amounting  to  no  less  than  73002.  a  year  so  long 
as  the  non-compliance  continued.      The  case  <n 
Smith  V.  Legg  (ubi  sup.)  was  relied  on  by  the 
learned  counsel  for  the  respondent  as  an  authority 
in  point  in  his  favour.      For  the  appellant  it  was 
said,  and  truly  said,  that  there  was  this  difference 
between  that  case  and  the  present — ^viz.,  that  in 
Smithy.  Legg  {ubi  suj].)  the  builder  had  completed 
his  building  before  the    district  surveyor  issued 
his  forty-eight  hours'  requisition   under  sect.  45, 
whereas  in  this  case  both  the  forty-eight  hours' 
requisition  and  the  summons  to  appear  before  the 
magistrate   with   a  view  to   obtaining  his  order 
were    served    whilst    the   builder    was   actually 
engaged.    Although  this  distinction  between  the 
facte  of  the  two  cases  undoubtedly  exists,  we  are 
nevertheless  of  opinion   that  the  considerations 
upon  which  Sm-ith  v.  Legg  {ubi  sup.)  was  deter- 
mined apply  equally  to  the  case  before  us.    It  is 
true  that  the  46th  section  in  words  refere  to  the 
"  Builder  to  whom  such  notice  is  given  "  as  the 
person  who  may  be  summoned,  but  we  think  the 
words   "  engaged   in  erecting  such  building,"'  in 
the  45th  section,  govern  and  must  be  read  after 
the  word  "  builder  "  whenever  that  word  is  used  in 
the  46th  section.     See  the  interpretation  clause, 
sect.  3,  of  the  Building  Act ;  Parsons  v.  TimeweU 
(44  J.  P.  296),  by  Lush,  J. ;    Smith  v.  Legg  (vbi 
sup.),  by  Lord  Coleridge,  C.J.  and  Cave,  J.:  and 
see  also  The  Attorney -General  v.  Sm^ith  (66  L.  T. 
Eep.  N.  S.  857  ;  (1892)  2  Q.  B.  288),  where  it  was 
held  that  executors,  having  completed  the  dnties 
of  admLnistiution,  were  not  persons  acting  in  the 
administration  of  the  estate.     We  think,  for  the 
reasons  we  have  given,  that  the  order  of  the  29th 
Nov.  was  in  fact  made  without  jurisdiction,  and 
the  magistrate  was  right  in  refusing  to  enforce  it 
Assuming,' however,  for  the  sake  of  argument,  that 
there  was  jurisdiction  to  make  the  order,  we  think 
the  magisti-ate,  when  he  had  it  brought  to  his 
attention  that  it  was  made    at    a    time  when 
the  builder  had  ceased  to  have  power  to  obey  it, 
acted  within  his  jurisdiction  and  exercised  a  sound 
discretion  in  refusing  to  inflict  penalties  upon  the 
builder,   who   neither   wilfully   nor    negusentlj 
omitted  to  do  that  which  he  was  commanded  to  do 
by  such  order.    It  may  be  said,  and  truly,  that  he 
might  have  inflicted  a  mere  nominal  fine  for  each 
day's  non-compliance.  It  would  have  been  a  faroe 
to  inflict  a  fine  of  a  farthing  a  day  for  an  indefinite 
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time  witb  knowledge  that  no  fine  conld  give  the 
builder  power  to  o  My  the  order.  We  cannot  come 
to  the  conclusion  that  the  magiatrate  had  no  dia- 
oretion  to  refuse  to  go  through  so  useless  and 
oppreaaiTe  a  proceeding  of  inflicting  nominal 
penaltiee  for  disobedience  to  an  order  inadvertently- 
made  under  a  wrong  impression  of  the  facts,  and 
which,  knowing  the  £ict8,ne  believed  he  had  no  juris- 
diction to  make.  We  cannot  help  feeling  that,  if  by 
what  has  occurred  the  district  surveyor  feels  in  a 
position  of  embarrassment,  this  is  a  good  deal  due 
to  his  own  laches ;  for  if,  instead  of  delaying  the 
issue  of  his  summons  tUl  the  18th  Oct.,  he  had 
issued  and  served  it  immediately  after  the  expira- 
tion of  his  forty-eight  hours'  notice  under  sect.  45, 
he  would  in  all  probability  have  obtained  a  magis- 
trate's order,  and  the  time  allowed  for  compliance 
would  have  expired  before  the  respondent  ceased 
to  be  engaged  in  his  building  operations.  This, 
however,  has  not  influenced  us  in  forming  the 
opinion  we  have  expressed.  The  point  that  the 
order  was  not  appealed  against  was  not  made  the 
subject  of  discussion  before  us;  we  have  not, 
therefore,  dealt  with  it.  Nor  do  we  think  that  it 
would  have  made  any  difference  in  the  result  we 
have  arrived  at,  assuming  the  order  to  have  been 
in  fact  made  without  jurisdiction. 

Appeal  diamisted. 

Solicitor  for  the  appellant,  Blaxland. 

Solicitors  for  the  respondent,  Baker,  Forder, 
and  Uppington. 


Dee.  18, 1893  and  Jan.  20, 1894. 
(Before  Hawkins  and  Lawbakcb,  JJ.) 
Jones  (app.)  v.  James  (resp.)  (a) 
Adulteration — Sale  of  Food  and  Drugs  Act  1875 
(38  <fc  39  Vict.  c.  63),  ««.  2  and  3— Food,  definition 
of^Sale  of  baking  powder  containing  injurious 
ingredient. 
Baking  powder  is  not  an   article  cf  food  or  an 
article  used  for  food  within  sect.  2  of  the  Food 
and  Drugs  Act  1875 ;  and  the  seller  of  a  baking 
powder  composed  of  bicarbonate  of  soda  ('ZO  per 
cent.),  tdum  (40  ^er  cent),  and  powdered  rice  (40 
per  cent.)  cannot    be   convicted  under  sect.   3, 
although  one  of  the  results  of  the  chemical  action 
between  the  alum  and  the  bicarbonate  of  soda  is 
to  leave  in  the  bread,  &c.,  into  which  the  baking 
powder  has  been  introduced,  a  residue  of  hydrate 
of  alumina,  a  substance  which  is  injurious  to  the 
health  of  man. 
This  was   a    case    stated    by    the    justices    of 
Glamorganshire  sitting    in    quarter    sessions  at 
Swansea,  to  hear  an  appeal  from  a  convicton  under 
the  Food  and  Drugs  Act  1875. 

The  appellant  James  Jones  had  been  convicted 
by  four  justices  of  the  county  of  Glamorganshire 
at  the  instance  of  the  respondent,  an  inspector, 
for  an  offence  under  sect.  3  of  the  Food  and  Drugs 
Act  1875  (38  &  39  Yict.  c.  63)  which  provides 
that: 

Noperaon  ihall  mix,  oolour,  stain,  or  powder,  or  order 
or  permit  any  other  person  to  mix,  colour,  stain,  or  powder 
uj  artiale  of  food  with  any  ing^rediont  or  material  so  oa 
to  render  the  article  ininrions  to  health,  with  intent  that 
th«  aune  may  be  sold  in  that  state,  and  no  person  shall 
■ell  any  aooh  article  so  mixed,  coloured,  stained,  or 
powdered  onder  a  penalty. 

(<) Beporwd  by  UBxay  Leigh,  Esq.,  Borriater-at-Lkw. 


The  appellant  was  charged  with  an  offence 
under  the  latter  part  of  this  section  in  having  sold 
a  penny  packet,  containing  one  ounce  of  "  Excel- 
sior Balang  Powder."  The  powder  was  sold  as  a 
cheap  substitute  for  yeast,  to  be  used  in  the  making 
of  bread  and  articles  of  confectionery,  which  by 
the  generation  of  carbonic  acid  gas  it  tended  to 
make  light  and  easily  digestible.  The  baking 
powder  in  question  consisted  of  20  per  cent,  of 
carbonate  of  soda,  40  per  cent,  of  alum,  and  40 
per  cent,  of  ground  rice.  The  rice  was  added 
merely  as  a  vehicle  or  medium  to  prevent  injury 
from  damp,  and  to  prevent  chemical  action  taking 
place  before  the  powder  was  placed  in  the  dough. 
One  of  the  results  of  the  chemical  action  of  the 
alum  and  the  bicarbonate  was  the  liberation  of 
carbonic  acid  gas,  which  peiTueated  the  mass  of 
dough  and  made  it  light;  many  acid  substances 
could  be  used  in  place  of  alum  to  bring  about  the 
result,  e.g.,  tartaric  acid,  which,  however,  had  the 
disadvantage  of  being  more  expensive.  When 
alum  is  used  as  the  acid  re-agent,  a  residue  of 
hydrate  of  aluminum  remains  in  the  bread, 
hydrate  being  a  substance  which  is  injurious  to 
health. 

The  justices  were  of  opinion  that  baking  powder 
was  an  article  of  food  within  sect.  2  of  the  Food 
and  Drugs  Act  1875,  which  provides  that, 

The  term  food  shall  indnde  every  article  used  for 
food  or  drink  by  mam,  other  than  dm^  or  water. 

And  thev  also  thought  that,  by  the  introduction 
of  alum,  the  powder  nad  become  mixed  with  an 
ingredient  or  material  so  as  to  render  it  injurious 
to  nealth.  Their  decision  was  upheld  at  quarter 
sessions,  subject  to  the  present  case,  in  which  the 
decision  of  the  High  Court  was  asked  by  the 
justices  upon  the  two  following  questions,  viz. : 
1.  Wbether  baking  powder  is  an  article  of  food, 
or  an  article  used  for  food,  within  the  meaning  of 
the  Food  and  Drugs  Act  1875  ?  2.  Whether,  if 
baking  powder  is  an  article  of  food  or  used  for 
food,  there  is  evidence  in  the  present  case  to 
support  the  justices'  decision  that  the  appellant 
sold  the  same  to  the  respondent  mixed  with  a 
certain  ingredient,  to  wit,  alum,  injurious  to 
health  P 

Sir  E.  E.  Webster,  Q.C.,  Brvnmar  Jmies,  Q.C.. 
and  Macmorran,  for  the  appellant  Jones,  argued 
that  baking  powder  was  not  an  article  of  food 
within  the  definition  of  "  food  "  in  the  Food  and 
Drugs  Act  1875.  It  was  only  an  inexpensive  sub- 
stitute for  yeast,  and  was  not  sold  as  food,  but  to 
assist  in  th«.  manufacture  of  food.  Secondly, 
there  was  no  evidence  upon  which  it  could  be 
found  that  the  appellant  sold  the  baking  powder 
mixed  with  an  ingredient  injurious  to  health ; 
for  until  the  alum  (the  alleged  injurious  in- 
gredient) was  added  to  the  bicarbonate  of  soda  it 
was  not  baking  powder  at  all.  The  alum  was 
an  essential  element  of  this  baking  powder, 
which  is  sold  pure,  without  being  mixed  with  any- 
thing at  all. 

Finlay,  Q.C.  and  Rhys  Williams,  contra,  for 
James,  the  respondent.  This  baking  powder  was 
an  article  of  food  within  the  Act  of  1875.  True 
it  was  not  eaten  by  itself,  but  neither  are  pepper 
and  mustard,  which  ai-e  undoubtedly  articles  of 
food ;  it  was  intended  to  be  used  in  the  com- 
pounding of  bread  and  confectionery,  and  some 
of  it  sur%'ived  the  process  of  maniuactnre  and 
was  eaten,  being  every  bit  as  much  an  article  of 
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food  as  the  salt  which  was  added  to  the  flour ; 
even  the  flour,  an  undoubted  article  of  food,  was 
not  eaten  as  flour,  but  had  to  be  first  altered  by 
cooking,  and  each  ingredient  of  the  bread  (in- 
cluding the  salt,  the  flour,  and  the  baking  powder) 
was  an  article  of  food.  The  question  whether  or 
not  a  particular  article  was  an  article  of  food  is 
one  01  fact,  and  in  this  case  that  question  was 
decided  in  the  appellant's  favour  in  the  court  below. 
Secondly,  there  was  here  a  mixing  with  an  in- 
jurious ingredient  according  to  the  ordinary 
meaning  01  the  word  "  mix." 

Sir  B.  jE.  FTeJifer  replied. — The  expression  "  for 
food"  was  the  same  as  "  as  food,"  and  did  not 
mean  "  in  the  preparation  of  food." 

Cur.  adv.  vult. 

Jan.  20,    1894. — Hawkins,  J. — James  Jones, 
the    appellant,    was    on    the    loth    Feb.    1893 
convicted   by  four  justices  for  the    county  of 
Glamorgan,  for  that  he,  on  the  10th  Dec.  1892, 
•'unlawfully  did  sell  to  the  respondent,    Evan 
James,  an  inspector  imder  the  Food  and  Drugs 
Act,  a  certain  article   of   food,  to  wit,  baking 
powder,  which  was  mixed  with  a  certain  ingre- 
dient, to  wit,  alum,  injurious  to  health."    Agamst 
this  conviction  Jones  appealed   to  the  general 
quarter  sessions  for  the  said  county,  when  the 
conviction   was   confinned  and  the  appeal  dis- 
missed with  costs,  subject  to  the  opinion  of  the 
Queen's   Bench    Division  upon   a   special  case, 
which  was  argued  before  us  on  the  18th  Dec.  last. 
The  facts  found  on  the  hearing  of  the  appeal  are 
fully  set  forth  in  the  case,  but  may  be  stated 
shortly  as  foUows:  On  the  10th  Dec.  1892  the 
appellant  sold  to  the    respondent   a  packet  of 
baking  powder,  described  on  the  outside  of  the 
wrapper,  a  copy  of  which  is  annexed,  as  "  Excel- 
sior Baking  Powder,  for  making  light  and  whole- 
some pastry,  puddings,  &c.,  without  yeast."    On 
the  wrapper  are  also  printed  directions  how  and 
in  what  proportions  to  mix  the  powder  in  a  dry 
state  with  flour,  and  then  to  convert  the  mixture 
so  made  into  dough.    The  object  of  mixing  the 
1>aking  powder  with  the  flour  is  to  generate  and 
diffuse  through  the  dough  a  sufficient  quantity  of 
carbonic  acid  gas  to  cause  it  to  expand  or  rise, 
and  so  render  tne  bread,  cakes,  and  pastry,  when 
baked,    light    and    digestible.     The    Excelsior 
Baking   Powder  is  composed  of  20  per  cent,  of 
bicarbonate  of  soda,  40  per  cent,  of  alum,  and  40 
per  cent,  of  gi-ound  rice.    Carbonic  acid  gas  is 
contained  in  the  bicarbonate  of  soda.    To  liberate 
this  gas  properly,  a  chemical  combination  of  an 
acid  with  the  bicarbonate  of  soda  is  necessary.  To 
effect  this  combination,  alum  is  used.   The  ground 
rice  is  added  merely  for  the  purpose  of  preserving 
the  compound  from  injury  by  damp,  and  thus 
preventing  chemical  combination  before  actual 
use  in  dough.    The  ground  rice  does  not  pass  off 
with  the  carbonic  acid  gas,  but  remains  in  the 
bread  together  with    the  alum,  which,  by  the 
mutiml  adion  between  it  and  the  bicarbonate  of 
soda,  assumes  the  form  of  hydi'ate  of  alumina,  in 
which  form  it  is  eaten  with  the  bread  and  is 
injurious    to    health.    The    Sale   of   Food    and 
Drugs  Act  1875,  in  its  preamble,  recites  that  it  is 
desirable  that  the  law  regarding  the  sale  of  food 
and  drugs  in  a  pure  and  genuine  condition  should 
be  amended.    The  interpretation  clause  (sect.  2) 
enacts  that  the  term  "  food  "  shall  include  "  every 
article  used  for  food  or  drink  by  man  other  than 


drugs  or  water."  Sect.  3  enacts  that  no  person 
shau  mix,  or  order  or  permit  any  other  person  to 
mix,  any  article  of  food  with  any  ingredient  or 
material  so  as  to  render  the  article  injurious  to 
health,  with  intent  that  the  same  m^  be  sold  in 
that  state,  and  no  person  shall  sell  any  such 
article  so  mixed  under  a  penalty  not  exceeding 
50/.  for  the  first  offence.  We  are  asked  by  the 
case  to  say,  first,  whether  baking  powder  is  an 
article  of  food  within  the  meaning  of  the  statute ; 
secondly,  whether,  assuming  it  to  be  so,  there  is 
evidence  to  support  the  finding  that  the  appellant 
sold  the  same  to  the  respondent  mixed  with  aa 
ingredient — ^to  wit,  alum — ^injurious  to  health.  It 
will  be  obsei-ved  that  sect.  3  creates  two  distinct 
and  separate  offences,  one  the  mixing  or  oaoang 
to  be  mixed  any  article  of  food  with  any 
ingredient  rendering  such  article  injurious  to 
health,  with  intent  that  so  mixed  the  same  may 
be  sold ;  the  other,  the  actual  selling  of  an  article 
of  food  so  injuriously  mixed.  The  latter  is  the 
offence  charged  against  the  appellant.  These  are 
the  only  offences  pointed  at  in  sect.  3.  The  mere 
sale  of  an  article,  not  itself  an  article  of  food,  but 
which  mixed  with  an  article  of  food  would  render 
it  injurious  to  health,  is  not  an  offence  under 
sect.  3.  To  sell  alum,  the  injurious  drug  in  thia 
case,  which  is  clearly  not  an  article  of  food,  even 
though  it  be  sold  with  the  knowledge  of  the 
vendor  that  it  is  the  buyer's  intention  to  mix  it 
with  the  ingredients  of  which  an  article  of  food — 
e.g.,  bread — is  to  be  composed,  is  no  offence  under 
sect.  3;  and  it  makes  no  difference  in  a  legal  point 
of  view  that  when  sold  it  is  mixed  with  other 
ingredients  not  in  themselves  hurtful,  some  or 
one  of  which  in  an  unmixed  state  might  be  used 
as  articles  or  an  article  of  food,  if  the  injnriona 
and  the  harmless  ingredients  are  so  inseparablv 
mixed  and  in  such  quantities  as  that  the  mixture 
as  a  whole  forms  an  injurious  compound  which 
nobody  would  dream  of  using  as  food.  For 
instance,  take  this  Excelsior  Baking  Powder.  Of 
course  it  could  be  truly  said  that  pure  ground 
rice  is  an  article  of  food  for  man,  out  it  would 
cease  to  be  so  if  it  were  mixed  with  an  equal 
quantity  of  alum  and  20  per  cent,  of  bicarbonate 
of  soda,  and  sold  in  penny  packets  of  an  ounce 
each.  Who  would  venture  to  describe  such 
a  mixture  as  food  for  man  ?  With  equal  truth 
might  powder  composed  of  poison  mixed  with 
flour  be  called  food  for  man  because  pure  flour  U 
so  used.  Possibly  it  may  be  said  that  the 
injurious  ingredients  when  mixed  with  the  other 
materials  of  which  an  article  of  food  is  composed 
become  a  part  and  parcel  of  such  articles;  but 
that  is  no  argument  against  the  vendor  of  such 
injurious  ingredients,  unless  such  ingredient  can 
be  treated  as  an  article  of  food  at  the  time  of  the 
sale.  That  is  the  moment  when  the  test  of  its 
character  is  to  be  applied,  and,  if  it  be  not  then  as 
article  of  food,  no  offence  is  committed  by  the 
vendor  of  it,  though  the  purchaser  or  any  other 
person  who  afterwards  nuxes  it  with  an  article  of 
food  intended  for  sale  would  be  guilty  of  an  offence 
for  such  mixing  if  that  were  done  with  intent  to  sell- 
We  are  clearly  of  opinion  that  the  baking  powder 
in  question  is  not  on  article  of  food,  and  neitner  the 
sale  of  it  nor  the  admixture  of  it  with  an  article  of 
food,  unless  such  article  is  intended  for  sale, 
is  an  offence  within  the  criminal  provisions  of 
the  Sale  of  Food  and  Drugs  Act  For  his  own 
use  anybody  may   make  use  of  it  if  he  thinks 
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fit,  and  it  would  oeitainly  seem  stroni;  if,  for 
gelling  such  a  mixture  to  a  person  who  had  a 
right  to  mix  it  with  the  ingreoients  forming  his 
own  bread  or  pastrr,  the  vendor  could  be  oon> 
vict«d  of  a  criminal  ofFenoe.  We  do  not,  how- 
«Ter,  in  anjtliing  we  have  said,  intend  to  convey 
it  as  om>  oninion  that  nothing  can  be  deemed  to 
be  an  article  of  food  unless  it  be  made  up  into  an 
eatable  or  drinkable  form  and  fit  for  immediate 
use,  for  we  have  no  doubt  that  the  substantial 
and  requisite  materia' s  for  making,  and  which  are 
to  form  part  of,  the  unadalterated  article  when 
made — e.g.,  flour,  butter,  salt,  mustard,  pepper,  &c. 
—are  articles  of  food,  for  though  no  one  would 
ordinarily  dream  of  eating  these  things  alone 
yet  they  are  articles  intended  to  form  substantial 
components  of  articles  of  food,  or  to  be  eaten  as 
adjoncts  thereto.  Such,  however,  is  not  the 
character  of  baking  powder.  We  think  the 
court  of  quarter  sessions  was  wrong  in  treating 
the  baking  powder  in  question  a^  an  article  of 
food,  or  used  for  food.  It  is  unnecessary  to 
answer  the  second  question.  The  order  of  quarter 
sessions  and  the  original  conviction  must  be 
quashed. 

Appeal  aXlowed.      Order  of  quarter  tesaioiu 
and  conviction  qriashed. 

Solicitors  for  the  appellant,  Flux,  Leadhiiter 
and  Co..  for  Tillett,  Norwich. 

Solicitors  for  the  respondent,  Iliffe,  Henley, 
and  Sweet,  for  W.  E.  R.  Allen,  Cardift 


Tuesday,  Jan.  23. 

(Before  Lord  Colebidoe,  C.J.  and  Day,  J.) 

Beigate  Union  and  Chitechwaedens,  Ac,  of 

Betchwoeth    (apps.)    v.    South  -  Eastben 

Railway  Company  (resps.). 

Sake  and  Chubcitwaedens,  &c.,  of   Buck- 

ukNi)  V.  Same. 
Sake  and  Chitechwardbns,   &c.,    of   Chip- 
stead  V.  Same. 
Sake  and  Chxtbchwaedens,  &c.,  op  Gatton  v. 

Same. 
Sake  and  Chuechwabdens,  &c.,  of  If bestham 

V.  Same. 
Sake  and  Chitechwaedens,  &c.,  op  Eeiqatb 

(poeeion)  v.  Same,  (a) 
Rating — Approval  of  valuation  list — Notice  of 
ol^eetion — Union  Assessment  Committee  Act 
1862  (25  *  26  Vict.  c.  103),  s.  18— Union  Assess- 
ment  Committee  Amendment  Act  1864  (27  <£•  28 
7iet.  e.  39),  «.  1. 

oeei.  18  of  the  Union  Asseasm,ent  Com,m,ittee  Act 
1862  has  not  been  repealed  by  sect.  1  of  the 
Amendment  Act  of  1864,  and  before  the  valuation 
lilt  can  be  duly  approved  and  signed  so  as  to  be 
the  last  valuation  list  legally  in  force,  twenty- 
eight  days  must  be  alloiced  from,  the  time  of  the 
whlic  notice  of  the  deposit  of  the  valuation  list 
oy  the  overseers,  for  receiving  notices  of  objection 
from,  overseers  or  from  persons  feeling  them- 
selves aggrieved  on  the  ground  of  unfairness  or 
tJtcorreetness  or  omission. 

The8e  were  six  appeals  by  way  of  case  stated 

bom   decisions    given    at    the    general    quarter 

<•)  departed  by  Hisbt  Leiob,  Esq.,  BaiTister-a»-Law. 


sessions  of  the  peace  held  in  and  for  the  county  of 
Surrey  on  the  27th  June  1893.  The  facts  ara 
similar  in  all  the  cases. 

On  the  4th  Feb.  1893  a  supplemental  valuation 
list  of  the  parish  of  Merstham  (to  take  one  of  the 
parishes  as  an  example)  duly  signed  was  duly 
deposited  by  the  overseers  ot  the  parish  in  the 
place  in  the  parish  in  which  rate-books  are  depo- 
sited or  kept,  and  on  the  same  day  the  overseers 
duly  gave  notice  in  writing  of  the  deposit  of  such 
list,  accompanied  by  a  copy  of  the  list,  to  the 
South-Eastem  Railway  Company.  On  the  5th 
Feb.  1893,  being  the  Sunday  next  following  the 
deposit  of  such  list,  the  overseers  duly  gave  public 
notice  of  the  deposit  of  such  list  in  Uie  manner 
required  by  law. 

On  the  20th  Feb.  1893  the  overseers  trans- 
mitted the  same  to  the  assessment  committee,  and 
on  the  same  day  the  assessment  committee  gave 
to  the  company  notice  of  such  transmission, 
and  of  the  sum  or  sums  set  down  as  the  rateable 
value  of  the  property  purporting  to  be  occupied 
by  the  company  included  in  such  list. 

On  the  same  20th  Feb.  1893  the  assessment  com- 
mittee received  from  the  rating  valuer  of  the  com- 
pany a  letter,  dated  the  18th  Feb.,  in  which  he 
gave  notice  that  he  should  object  formally  at  the 
earliest  moment  that  he  was  in  a  position  to 
do  so. 

On  the  28th  Feb.  1893  no  formal  notice  of  any 
objection  having  then  been  given,  the  assessment 
committee  approved  the  valuation  list  under 
the  hands  of  three  members  of  the  committee 
present  at  the  meeting. 

On  the  25th  April  1893  notice  of  objection  to 
the  valuation  list  was  given  by  the  company. 
On  the  23rd  May  the  assessment  committee 
held  a  meeting  for  hearing  objections  to  the 
valuation  list,  when  the  company  attended  by 
counsel  and  surveyors,  and  their  objections  were 
heard  and  determined,  and  no  alteration  of  the 
valuation  list  was  made.  On  the  1st  June 
notice  of  appeal  to  quarter  sessions  was  given  by 
the  company,  and  when  the  appeal  came  on  for 
hearing  objection  was  taken  by  counsel  for  the 
company  that  by  reason  of  the  valuation  list 
having  been  approved  by  the  assessment  com- 
mittee before  the  expiration  of  the  period  of 
twenty-eight  days  mentioned  in  sect.  18  of  the 
Union  Assessment  Committee  Act  1862,  the  com- 
pany had  been  aggrieved,  and  that  the  supple- 
mental valuation  list  had  not  been  duly  approved 
and  signed  as  required  by  law,  and  was  not  legally 
in  force  as  a  supplemental  valuation  list  for  the 
parish  ;  and  the  Court  of  Quarter  Sessions,  upon 
the  ground  that  in  order  to  comply  with  the 
statute  twenty-eight  days  from  the  date  of  the 
public  notice  of  the  deposit  of  the  valuation 
list  given  by  the  overseers  should  have  been 
allowed  for  receiving  notices  of  objection  before 
the  valuation  list  could  be  legally  approved 
and  signed  by  the  Union  Assessment  Committee, 
was  of  opinion  that  the  valuation  list  was  bad 
in  point  of  law,  and  therefore  that  the  rate  o^ 
assessment  made  on  the  29th  April,  and  based 
upon  the  valuation  list,  was  bad  as  not  being 
made  upon  the  last  valuation  list  legally  in 
force  for  the  parish,  and  the  Court  of  Quarter 
Sessions  ordered  the  appeal  to  be  allowed  with 
coste,  subject  to  the  opinion  of  the  court  as  to 
whether  tiie  objection  urged  on  behalf  of  the 
company  was  good  in  law. 

Googk 


Digitized  by 


>8i 


854— Vol.  LXX.,  N.  s.] 


THE  LAW  TIMES. 


[Iby  5,  18M. 


Q.B.  DiT.]        CouNTT  Council  op  Gosnwali.  v.  Town  Council  of  Tbubo.        [Q-B.  Dit. 


Bj  sect.  18  of  the  Union  Asaessment  Committ«e 
Act  1862  (25  &  26  Vict.  c.  103),  it  is  provided : 

Any  ovenieer  or  OTerseera  of  any  parish  in  any  nnion 
who  shall  have  reason  to  think  that  snch  parish  is 
aggrieved  by  the  valuation  list  of  any  parish  within 
snoh  nnion,  or  any  person  who  may  feel  himself  aggrieved 
by  any  valuation  list  on  the  gronnd  of  nnfaimees  or 
incorrectness  in  the  valuation  of  any  hereditaments 
inolnded  therein,  or  on  the  gronnd  of  the  omission  of 
any  rateable  hereditament  from  ench  list,  may  at  any 
time  after  the  deposit  as  aforesaid  (sect.  17)  of  such 
list,  and  before  the  expiration  of  twenty-eight  days  after 
the  notice  of  the  deposit  as  aforesaid  (sect.  17),  give  to 
the  committee  and  to  the  overseers  a  notioe  in  writing 
of  his  objection,  specifying  the  gronnds  thereof,  and 
where  the  gronnd  of  any  objection  shall  be  nnfaimess  or 
incorrectness  in  the  valuation  of  any  hereditament  in 
respect  of  which  any  person  other  than  the  person 
objecting  is  liable  to  be  rated,  or  the  omission  of  such 
hereditament,  also  give  notioe  in  writing  of  such  objec- 
tion, and  of  the  ground  thereof  to  such  other  person. 

By  sect.  1  of  the  Amendment  Act  of  1864 
(27  &  28  Vict.  c.  39),  it  is  provided : 

Before  any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made  for  any  parish 
contained  in  any  nnion  to  which  the  Union  Assessment 
Committee  Act  1S62  applies,  the  appellant  shall  give 
twenty-one  days'  notice  in  writing,  previous  to  the  special 
or  quarter  sessions  to  which  such  appeal  is  to  be  made, 
of  the  intention  to  appeal  and  the  grounds  thereof  to  the 
assessment  committee  of  snch  nnion.  Provided  that 
after  the  first  day  of  August  next  no  person  shall  be 
empowered  to  appeal  to  any  sessiona  against  a  poor  rate 
made  in  conformity  with  the  valuation  list  approved  of 
by  such  committee,  unless  he  shall  have  given  to  snch 
committee  notice  of  objection  against  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  matter  as  he 
deems  just ;  and  which  objection,  after  notioe  given  at 
any  time  in  the  manner  prescribed  by  the  said  Act  with 
respect  to  objections,  the  committee  shall  hear,  with  full 
power  to  call  for  and  amend  snch  list,  although  the  same 
has  been  approved  of,  and  no  subsequent  list  has  been 
transmitted  to  them,  and  if  they  amend  the  same,  shall 
give  notice  of  such  amendment  to  the  overseers,  who 
shall  thereupon  alter  their  then  current  rate  accordingly. 

.  Balfour  Browne,  Q.C.  and  B.  Muir  for  the 
appellants. — Sect.  18  of  the  Act  of  1862  contem- 
putes  the  posaibilitj  of  the  overseers  or  any 
person  aggrieved  giving  notice  in  twenty-eight 
days,  and,  even  if  Uiat  section  stood  alone,  there 
is  nothing  in  it  to  make  it  necessary  for  the 
assessment  committee  to  wait  twenty-eight  days 
before  approving  the  list.  But,  whether  that  is 
so  or  not,  the  section  does  not  stand  alone,  it  is 
amended  by  sect.  1  of  the  Act  of  1864,  which  has 
been  overlooked  by  the  quai-ter  sessions,  but  which 
abrogates  the  twenty-eight  days'  rule  altogether. 
By  the  latter  part  oi  tb^t  section  notice  of  objec- 
tion can  be  given  even  after  the  list  has  been 
approved,  and^  acting  upon  that,  the  respondents 
gave  notice  on  the  25tn  April,  and  their  objeo- 
uons  have  been  fully  heard  and  dismissed  upon 
their  merits. 

Littler,  Q.C.  and  E.  Boyle  for  the  respondents. 
—There  is  no  repeal  of  the  twenty-eight  days' 
rule.  Sect.  1  of  tne  Act  of  1864  makes  it  neces- 
sary for  objection  to  be  made  to  the  assessment 
committee  before  the  case  can  be  taken  to  quarter 
sessions,  and  enables  notice  to  be  given  to  the 
assessment  committee  at  anytime,  but  it  does  not 
cover  the  same  ground  as  sect.  18  of  the  Act  of 
1862.  It  does  not  provide  for  the  cases  where 
objection  is  taken  to  the  nnfaimess  of  the  rate 


(by  lovvnesB  or  omission)  in  respect  of  other 
people's  hereditaments,  and  in  the  proceedings, 
which  were  actually  taken  on  the  notaoe  of  ue 
25th  April,  and  which  were  under  the  Act  of  1864. 
the  railway  company  were  restricted  to  the  ques- 
tion of  the  correctness  of  their  own  rate,  and 
were  unable  to  discuss,  as  in  fact  they  wished  to 
do,  the  rates  of  some  of  their  neighbours.  To  do 
this,  they  must  proceed  under  the  Act  of  1862. 
which  provides  (sect.  18)  a  cheap  and  simple  way 
of  bringing  other  persons  before  the  asseesmod^ 
committee ;  for  this  purpose  they  are  allowed  a 
period  of  twenty-eight  days,  and  the  assessment 
committee  in  approving  the  list  before  the  expira- 
tion of  that  period  have  deprived  them  of  their 
lights.  The  list,  therefore,  was  not  duly  approved 
and  signed  as  required  by  law,  and  was  not  the 
last  vtQuation  list  legally  in  force  for  the  parish, 
upon  which  alone  the  rate  can  be  properiy  made. 

Balfour  Browne,  Q.C,  in  reply,  referred  to 
Beg.  V.  IngaU,  35  L.  T.  Eep.  N.  S.  552 ;  2  Q.  B.  Div. 
199. 

Lord  Coi^siDOE,  C.J. — I  am  of  opinion  that 
the  decision  of  the  justices  at  quarter  sessions  was 
a  right  one,  and  that  this  appeal  must  be  dis- 
missed on  the  ground  that  the  1st  section  of  the 
Act  of  1864  has  not  repealed  the  18th  section  of 
the  Act  of  1862.  Twenty-eight  days  ou^ht  to 
have  been  allowed  after  the  notice  of  deposit,  and 
as  that  was  not  done,  the  list  was  not  a  proper 
list  so  as  to  be  tho  last  valuation  list  legally  in 
force  for  the  parish  in  question. 

Day,  J.  concurred. 

Appeal  dismissed.     Decision  of  the  justieet 
o/^rTned. 

Solicitor  for  the  appellants,  F.  C.  Morrison. 

Solicitor  for  the  respondents,  A.  Willis. 


Thursday,  Jan.  25. 
(Before  Lord  CoLEEiDOE,  C.J.  and  Day.  J. 

County    Council    of    Cornwall   v.  Tows 
Council  of  Teueo.  (a) 

Local  government — Clerk  to  the  justices  in  non- 
quarter  sessions  borough,  with  a  separate  com- 
mission of  the  peace — Payment  of  clerk's  sahrj 
—Local  Government  Act  1888  (51  A:  52  Vid.  e. 
41),  «.  84. 

The  city  of  T.  is  a  non-quarter  sessions  borough, 
with  a  population  of  over  10,000,  and  hating  a 
separate  commission  of  the  peace  and  ajwiicti 
clerk. 

Held,  that  the  eUrk's  salary  is  payable  by  Ihecowsiy 
council  of  C.  by  virtue  of  sect.  84-  of  the  Local 
Government  Act  1888,  which  is  not  restricted  » 
its  application,  but  affects  alike  petty  seuunal 
divistana  in  counties  and  boroughs  which  hare  « 
separate  commission  of  the  peace,  but  no  separaU 
court  of  quarter  sessions. 

This  was  a  case  stated  under  sect.  29  of  the 
Local  Grovemment  Act  1888,  and  was  in  the 
following  terms : — 

1.  The  city  of  Truro  is  a  non-quarter  se^on* 
borough,  with  a  population  over  10,000,  having » 
separate  commission  of  the  peace  and  a  justices 
clerk. 

2.  Previously    to    the    passing    of   the  Eo™ 

(a)  Beported  b;  IIsnbt  Leiqh,  E«i.,  Banuter-st-lw. 
Digitized  by  VjVJWV  IC 


1U7  5,  1894.1 

THE  LAW  TIMES.                     [Voi.  Lxx.,  N.  S.-355 

Q.B.  DiT.] 

Midland  Railway  Company  v.  Edmonton  Union.                 [Q.B.  Dit. 

(jovemment  Act  1888  and  since  that  date  the 
clerk  of  the  city  justices  had  paid  all  fines  levied 
in  the  citj  and  all  fees  to  the  city  treasurer  and 
not  to  the  county  treasurer,  and  tne  salary  of  the 
justices'  clerk  has  been  paid  oat  of  the  city  fiuid. 

3.  The  County  Council  of  Cornwall  now  demand 
that  all  fines  levied  by  the  city  justices  since  the 
Ist  April  1889  are  to  be  paid  to  their  treasurer 
(tmder  the  authority  of  Winn  v.  Mo»sman,20  L.  T. 
Bep.  N.  S.  672;  L.  Rep.  4  Ex.  292). 

4  The  city  conncU,  as  against  this  claim  for 
fines,  claims  from  the  county  council  payment  of 
the  salary  of  the  city  justices'  clerk  since  the  1st 
April  1889,  and  are,  if  such  claim  is  admitted, 
truling  to  pay  all  fees  as  well  as  fines  to  the 
conntr  treasurer,  and  they  base  their  said  claim 
«n  sect.  84  of  the  Local  Government  Act  1888 
(51  4  52  Vict.  c.  41)  and  sect.  1  of  12  Vict.  c.  18. 

The  question  for  the  decision  of  the  court  is, 
whether  the  county  is  liable  to  pay  the  salary  of 
tiie  justices'  clerk  for  the  city  of  Truro. 

By  sect.  84  of  the  Local  Government  Act  1888 
1,51  &  52  Vict.  c.  41)  it  is  provided  as  follows  : 

(1)  The  laluied  clerk  of  every  petty  seBBional  divigion 
shall  be  from  time  to  time  appointed  and  remoTed  a8 
faeietofoTe. 

(2)  The  county  connoil  shall  pay  to  the  salaried  clerks 
of  petty  sessional  divisions  snch  salaries  as  may  be  fixed 
under  the  enactments  relating  to  these  olerks,  and  all 
fees  and  costs  payable  to  snch  clerks  whioh  are  not 
exoladed  in  the  fixing  of  their  salaries  shall  be  paid  into 
the  eoimty  fond,  and  in  the  enactments  relating  to  snch 
aahmea  and  fees  the  standing  joint  committee  shall  be 
snbstitnted  for  the  quarter  sessions  justioes  and  the 
local  authority  respectively. 

Sect.  1  of  12  Vict.  c.  18,  declares  what  shall  be 
deemed  petty  sessional  divisions  in  boroughs 
having  separate  commissions  of  the  peace. 

E.  U.  Sullen  for  the  County  Council  of  Corn- 
wall.— ^The  county  council  is  not  liable  for  the 
salary  of  the  justices'  clerk  in  a  non-quarter  ses- 
sions borough  which  has  a  separate  commission 
of  the  peace.  Sect.  84  of  the  Local  Government 
Act  1888  refers  only  to  petty  sessional  divisions  in 
counties,  and  has  no  application  to  a  borough. 
Sects.  5  and  7  of  the  Justices'  Clerks  Act  1877 
(40  ti  41  Vict.  c.  43),  which  regulate  the  appoint- 
ment and  qualification  of  justices'  clerks,  show  the 
existence  oi  this  distinction.  It  was  not  the  in- 
tention of  the  Legislature  to  bring  boroughs 
which  have  a  separate  commission  of  the  peace 
within  the  scope  of  sect.  84,  and  they  have  not  in 
terms,  nor  have  they  by  necessary  implication, 
done  80. 

Jfaemorran  (contra),  for  the  Town  Council  of 
Truro,  was  not  called  upon. 

Lord  CoLEEiDGB,  C.J. — Mr.  Bullen  in  the 
course  of  his  argument  admitted  that  his  case 
*u  not  a  strong  one.  He  was  quite  right,  and 
*e  have  no  doubt  whatever  that  the  County 
Conncil  of  Cornwall  is  liable  to  pay  this  clerk^ 
aalaiy. 

15at,  J.  concurred. 

County  Conncil  of    Cornwall   liable   to  pay 
tahry  of  clerk  to  justices  of  Truro. 
Solicitors  for  the  Cotmty  Council  of  Cornwall 
Swland  Mellor,  for  if.  8.  Stokes,  Bodmin. 

Solidtor  for  the  Town  Council  of  Truro, 
^w**,  Truro. 


Monday,  Nov.  27, 1893. 

(Before  Wills  and  Wright,  JJ.) 

Midland    Railway    Company    v.  Edmonton 

Union,  (a) 

Quarter  sessions  —  Continuing  court  —  Practice — • 

Consent  ta  tax  costs  out  of  sessions. 

A  court  of  quarter  sessions  is  a  continuing    court, 

and  may  determine  the  effect  of  an  order  made 

at  a  previous  sessions. 
Where  nothing  has  been  said  to  the  contrary,  con^ 

sent   to   tax   the   costs   of  an  appeal  to  quarter 

sessions  out  of  sessions  may  be  implied  from  the 

universal  custom  so  to  do. 
This  was  a  rule  to  quash  an  order  of  the  Quarter 
Sessions  of  Middlesex,  removed  into  court  by  an 
order  of  Wills,  J.,  dated  the  29th  June  1893. 

On  the  9th  April  1892  the  Midland  Railway 
Company  entered  an  appeal  against  a  poor  rate 
made  on  the  12th  Nov.  1891.  The  appeal  was  heard 
by  quarter  sessions  on  the  13th  July  1892,  and 
judgment  was  given  for  the  appellants  with  costs 
Kothing  was  said  at  the  time  of  the  hearing 
about  taxing  costs  out  of  court ;  but  in  November 
the  company's  solicitor  sent  in  a  bill  of  costs  to 
the  clerk  of  the  peace,  who  gave  an  appointment 
to  tax  on  the  5th  Dec.  On  that  day  tne  solicitor 
for  the  Edmonton  Union  objected  that  no  consent 
had  been  given  to  tax  out  of  court,  and  the 
deputy  clerk  of  the  peace  upheld  the  objection, 
and  decided  that  he  would  not  proceed  with  the 
taxation.  On  the  7th  Jan.  1893  the  Court  of 
Quarter  Sessions  was  moved  on  behalf  of  the 
company  for  leave  to  tax  the  costs  of  the  appeal 
The  court  allowed  the  motion,  and  amended  the 
order  made  at  the  hearing  on  the  13th  July 
of  the  previous  year  so  as  to  direct  that  the 
respondents,  the  Edmonton  Union,  should  pay  to 
the  clerk  of  the  peace  for  the  appellants  206!. 
17s.  7d.  costs  within  fourteen  days  of  service  of 
the  order  on  them.  Of  this  sum  lo{.  18«.  6d.  were 
for  the  costs  of  the  motion  at  the  sessions  of  Jan. 
1893.  The  order  of  quarter  sessions  was  moved 
into  the  High  Court  to  be  enforced  under  sect.  18 
of  Baines'  Act  (12  &  13  Vict.  c.  45),  and  on  the 
7th  Aug.  1893  the  rule  nisi  was  obtained  on  behalf 
of  the  Edmonton  Union,  on  the  grounds  that  the 
order  was  not  the  order  made  by  the  Quarter 
Sessions  in  the  said  appeal,  and  that  it  was  in 
excess  of  the  jurisdiction  of  the  Court  of  Quarter 
Sessions. 

Balfour-Browne,  Q.C.  and  E.  Page  against  the 
rule. — In  the  first  place,  the  rule  obtained  by  the 
other  side  is  too  wide.  To  quash  the  order  of 
quarter  sessions  would  not  only  enable  the  Edmon- 
ton Union  to  escape  paying  us  our  costs,  but  would 
also  get  rid  of  the  decision  of  the  appeal,  against 
which  there  is  nothing  alleged.  It  is  admitted  to 
be  the  general  practice  to  tax  costs  out  of  court 
as  has  here  been  done,  and  this  practice  is  not 
onlyhighlyconvenient,  but  in  somecases  necessary, 
as,  otherwise,  the  costs  of  the  last  case  tried  at 
sessions  could  never  be  taxed  at  all.  From  this 
universal  custom  the  consent  of  the  other  side 
may  be  implied.  The  brief  of  counsel  for  the 
Edmonton  Union  was  actually  by  mistake 
indorsed  "costs  to  be  taxed  out  of  court,"  so 
much  was  it  considered  a  matter  of  course  that 
the  application  would  be  made  and  granted 
This  indorsement  is  of  course  no  evidence  of  any 
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express  consent,  as  it  is  admitted  that  there  was 
none  ;  but  it  is  snfficient  to  show  that  consent  was 
implied,  and  therefore  to  support  the  order  of 
quarter  sessions,  who,  having  considered  the  facts, 
bare  come  to  the  conclusion  that  there  was 
evidence  of  consent.  Southampton  Gaslight  and 
Coke  Company  v.  Guardians  of  the  Southampton 
Unimi  (36  L.  T.  Rep.  N.  S.  "548  ;  2  Q.  B.  Div. 
371 ;  46  L.  J.  233,  M.  C.)  shows  that  costs  may  be 
taxed  out  of  court  without  express  consent. 

Poland,  Q.C.  and  B.  Cunningham  Glen  for  the 
rule. — The  order  of  quarter  sessions  is  bad.  The 
legal  proposition  is,  that  the  power  of  quarter 
sessions  is  limited  to  the  period  of  sessions.  The 
clerk  of  the  peace  has  no  power  to  tax  after  the 
court  has  ceased  to  sit.  The  parties  have  a  right 
to  have  a  chairman  of  the  court  in  existence  at 
the  time  of  taxation  for  them  to  appeal  to  in  case 
of  necessitj.  The  only  thing  that  can  take  them 
out  of  thin  rule  is  an  express  consent  to  tax  out  of 
court.  H  this  consent  was  not  given,  the  order 
of  quarter  sessions  cannot  be  valid.  It  is  said 
consent  may  be  implied  ;  but  it  is  not  a  matter  of 
course  that  there  should  be  consent.  The  client 
might  not  have  confidence  in  the  cletrk  of  the 
peace.  He  might  wish  to  be  able  to  appeal 
to  the  chairman.  Southampton  Gaslight  and 
Coke  Company  v.  Guardians  of  the  Soumampton 
Union  (wbi  sup.)  is  reaUy  in  our  favour.  During 
the  argument.  Lush,  J.  said :  "  There  is  nothing 
irregular  or  illegal  in  taxing  ont  of  sessions  when 
the  parties  agree  to  it ;"  and  in  giving  judgment 
he  said :  "  If  the  costs  had  b««n  given  by  the 
Court  of  Quarter  Sessions  under  12  &  13  Vict, 
c.  45,  8.  5, 1  think  the  taxation  of  costs  out  of  ses- 
sions would  have  been  invalid,  unless  there  had 
been  consent  of  the  parties  to  such  taxation." 
[Wills,  J. — But  he  says  further  on,  "If  the 
appellants  intended  to  make  this  stipulation,  I 
think  they  ought  to  have  said  so."]  If  the  conten- 
tion of  the  other  side  is  rignt,  it  would  be 
necessary,  to  hold  that,  where  nouiing  is  said,  con- 
sent may  be  implied.  The  case  does  not  go  as 
far  as  that  in  any  view  of  it.  Then  the  order 
made  at  the  January  sessions  of  1893,  amending 
the  previous  order,  is  a  nullity.  The  court  is 
differently  constituted,  and  it  might  well  be  that 
the  chaii'man  would  be  diSei-ent.  The  order  ^o 
pay  the  extra  161.,  the  costs  of  those  proceedings, 
is  therefore,  of  course,  also  ultra  vires.  Our 
objection  to  the  order  is  like  that  taken  in  Beg.  v. 
HeUier  (21  L.  J.  3,  M.  C. ;  17  Q.  B.  229),  and  must 
prevul  for  the  reasons  there  given.  [Weight,  J. 
— ^Both  in  that  case,  and  in  Beg.  v.  Goodall 
(L.  Rep.  9  Q.  B.  557 ;  43  L.  J.  119,  M  C),  the  order 
objected  to  was  bad  on  the  face  of  it.]  At  all 
events  the  order  made  in  Jan.  1893  is  oad,  and 
the  order  of  July  1892,  which  is  reaUy  the  order 
in  the  case,  can  no  longer  be  enforced,  as  the 
quarter  sessions  which  made  it  are  no  longer 
sitting.  It  cannot  be  said  that  the  clerk  of  the 
I>eace  is  the  officer  of  quarter  sessions.  He  holds 
an  office  under  the  Lord  Lieutenant.  The  order 
now  before  the  court  does  not  represent  the  true 
order  of  quarter  sessions,  and  should  be  set  aside. 

Wills,  J. — I  am  clearly  of  opinion  that  our 
decision  ought  to  be  in  favour  of  the  appellants 
at  quarter  sessions.  I  confess  I  have  serious 
doubts  whether  an  objection  like  the  present  can 
be  taken  at  this  stage  of  the  proceedings  at  all. 
Certainly,  in  deference  to  what  Fatteson,  J.  says 


in  Beg.  v.  HeUier  {ubi  sup.),  I  should  say  that  the 
objection  must  be  confined  to  the  order  itself 
Both  in  that  case  and  in  Beg.  v.  Goodall  [vhi 
sup.)  the  objection  was  to  the  ordei-  as  it  stood. 
However,  it  is  not  necessary  for  us  to  decide  that 
question.  It  will  be  sufficient  if  we  deal  with  the 
point  that  has  been  raised.  It  is,  that  there  mu 
no  express  consent  to  tax  the  costs  of  the  appeal 
ont  of  sessions.  But  there  may  be  consent 
without  there  being  express  consent.  Consent 
means  the  concurrence  of  two  minds.  This  doe« 
not  mean  a  concurrence  expressed  in  words  only. 
In  many  cases  a  man's  consent  is  implied,  and 
rightly  implied,  from  his  actions  or  merely  from 
his  silence.  So  here,  it  seems  to  be  admitted 
that  the  universal  practice  is  to  tax  out  of  oonit 
by  consent.  It  appears  that  the  leading  couuel 
for  the  respondents  knew  so  well  that  this  was 
the  practice  that  he  wrote  on  his  brief  before- 
hand, when  he  saw  that  judgment  must  be  agunst 
him,  "  Costs  to  be  taxed  out  of  sessions."  No  one 
suggests  tha.t  this  indorsement  binds  the  respon- 
dents. But  it  shows  that  it  was  felt  that  thi« 
was  the  usual  practice.  We  have  also  affidavits 
from  the  solicitors  on  the  other  side  to  the  effect- 
that  it  is  so ;  and  it  was  doubtless  for  the  same 
reason  that  counsel  for  the  appellants  did  not 
think  it  necessary  to  say  anythmg  about  it.  But 
we  are  not  without  authority  on  the  subject— I 
trust  I  should  have  had  courage  to  decide  the 
point  if  there  had  been  none,  for  the  ortoiaty 
business  of  litigation  could  not  be  earned  oa  is 
the  absence  of  an  understanding  between  counsel. 
The  view  taken  by  Lush,  J.  in  Southampton  Gat- 
light  and  Coke  Company  v.  Southampton,  Unto* 
(ubi  sup.)  supports  me  in  my  opinion.  The  &cts 
in  that  case  are  doubtless  different,  but,  even 
giving  to  what  Lush,  J.  says  the  meaning  con- 
tended for  by  the  counsel  for  the  respondents,  it 
is  clear  that  the  true  effect  of  the  case  is,  that,  is 
view  of  the  regular  custom  to  tax  out  of  court  tie 
consent  of  counsel  might  be  im^plied.  Then  there 
is  the  further  question  as  to  the  power  of  the  Court 
of  Quaiter  Sessions  to  make  the  order  as  to  the 
payment  of  costs,  and  also  as  to  the  subordinate- 
amoimt  of  162.,  the  costs  of  the  hearing  at  which 
the  order  was  made.  The  respondents  say  th» 
court  had  no  jurisdiction  to  make  an  order 
relating  to  a  previous  session.  I  do  not  think 
there  was  any  want  of  jurisdiction.  The  case  of 
Campbell  v.  The  Queen  (11  Q.  B.  Rep.  799;  15  L.  J. 
76,  M.  C.)  shows  that  in  criminal  matters  the  Court 
of  Quarter  Sessions  is  a  continuing  court.  If  the 
court  had  not  power  to  make  this  order,  is  it  to  be 
said  that,  if  a  copying  clerk  in  the  clerk  of  the 
peace's  office  were  to  make  a  manifest  error,  there 
would  be  no  opportunity  of  setting  it  right  ?  It 
is  argued  for  the  respondents  that  in  tiiat  case 
the  party  aggrieved  might  come  to  the  Queen'!  " 
Bench  Division  of  the  High  Court  for  a  mandamus 
to  the  clerk  of  the  peace.  But  this  court  would 
have  no  jurisdiction  to  set  the  order  aside  if 
regular  on  the  face  of  it,  and  a  mandamus  would 
not  lie  to  the  clerk  of  the  peace.  Is  it  then  to  be 
said  that  there  is  not  power  anywhere  to  rfectif^ 
an  error  ?  I  am  of  opinion  that  there  is  such 
power,  that  the  Court  of  Quarter  Sessions  has 
power  to  make  such  necessary  alteration  in  an 
order,  and  to  say  that  there  has  been  an  error. 
So  I  have  come  to  the  conclusion  that  the  order 
made  at  the  January  sessions  was  the  order  of 
the  Midsummer  sessions,  and  that  it  was  not  made 
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in  excess  of  jniisdiction,  but  properly  made,  and 
in  mj  opinion  the  Oonrt  of  Quarter  Seseions  was 
the  anlj  court  to  which  an  application  could  be 
made  for  an  order  to  the  clerk  of  the  peace  to 
tax. 

Weight,  J. — ^I  am  of  the  same  opinion  for 
three  reasons.  First,  because  the  Court  of  Quarter 
Sessions  is  a  tribunal  constituted  by  a  oommission 
of  the  peace  which  has  itself  a  continuous 
existence.  The  court  is  required  by  the  statutes 
to  sit  four  times  a  year,  but  it  is  always  the  same 
eonrt  which  sits.  No  doubt  there  are  particular 
matters  which,  by  the  requirements  of  particular 
datntee,  must  be  terminated  at  a  partictilar 
session,  but  in  other  cases  things  are  done  at 
different  sessions  which  are  necessarily  considered 
to  be  done  by  the  same  court.  There  is  no  such 
Hmitation  to  any  particular  sessions  in  the  section 
(sect.  5  of  12  &  13  Vict.  c.  46)  giving  the  Court  of 
Qnuter  Sessions  discretion  to  order  the  payment 
erf  the  costs  of  appeals.  Here,  the  court  has 
smply  carried  out  the  intention  of  this  section. 
It  lias  made  no  fresh  order,  but  has  simply  said 
at  the  January  sessions  what  the  order  made  at 
the  previous  Midsummer  sessions  was.  I  think 
we  could  not  quash  such  an  order;  the  High 
Court  has  no  jurisdiction  to  quash  an  order  of 
qoarter  sesmons,  made  in  accordance  with  practice 
and  within  their  jurisdiction.  My  second  ground 
is  this :  we  are  asked  to  quash  this  order  on  the 
ground  that  no  consent  was  given  that  there 
shoold  be  taxation  out  of  sessions.  I  think  that, 
in  taking  such  a  course,  we  should  exercise  our 
discretion  wrongly  and  against  good  faith ;  for  I 
am  of  opinion  that  there  was  here  a  consent,  though 
not  an  express  consent,  to  tax  out  of  sessions. 
Thirdly,  though  it  is  not  necessary  for  us  to 
decide  the  pomt,  I  must  add  that  I  share  the 
doubt  whether,  when  an  order  of  quarter  sessions 
comes  up  before  us  to  be  enforced,  we  can  do 
anything  except  to  see  if  it  is  wrong  on  the  face 
of  it.  Power  to  go  into  the  merits  of  such  an 
order  would,  for  one  thing,  interfere  with  the 
rules  as  to  the  time  withm  which  a  writ  of 
certiorari  must  be  applied  for.  j^^  di,charged. 

Solicitors  against  the  rule,  Beale  and  Co. 
Solicitor  for  the  rule,  F.  SheUon. 


Siqtrme  Court  d  InMntturt 


COURT   OF   APPEAL. 

Feb.  26,  27,  and  March  5. 

(Before  Liitdlet,  Ext,  and  Smith,  L.JJ.) 

Hasbis  «.  Mastebhan.  (a) 

APPEAL  FEOM   THE   CHANCBET   DIVISION. 

Win — Aeeumulations — Income — Charitiet — TheU 
IvMon  Act  (39  <it  40  Geo.  3,  c.  98). 

A  iettator,  who  died  in  1865,  by  his  toill  dated  in 
1860,  after  bequeathing  several  annuities,  and 
directing  that  they  should  be  paid  out  of  the 
income  of  his  personal  estate,  and  that  the 
surplus  income,  after  providing  for  the  annuities, 
slimdd  be  invested  and  accumulated  until  the 
death  ef  the  surviving  annuitant,  bequeathed  the 

(a)fici»nedbj  E.  A.  Sckaichlit,  Eaq.,  Barrlitor-at-Law. 
Vol  tXX^X.  8^1800. 


residue  of  his  personal  estate  "  in  trust  to  pay 
and  divide  the  same  unto  the  several  public 
charities  hereinafter  named,  according  to  the 
amounts  set  cmposite  to  their  respective  names, 
that  is  to  say ;  and  then  followed  the  names  of 
Jive  charities  with  the  sum  of  1001.  against  each. 
After  provision  had  been  made  for  the  annuities 
there  remained  a  large  surplus.  In  1865  a  suit  was 
instituted  for  the  administration  of  the  testator's 
estate,  which  came  on  upon  further  consideration 
in  1871,  when  it  was  decided  (25  L.  T.  Bep.  N.  S. 
200;  L.  Bep.  12  Eq.  559)  that  the  charities  were 
entitled  to  the  whou  of  the  surplus ;  but,  without 
any  decision  as  to  the  future  rights  of  anyone'  to 
the  accumulations,  the  aecumulaiions  were 
directed  to  continue  untU  further  order.  Two  of 
the  annuitants  subseqitently  died.  A  petition 
was  then  presented  by  the  next  of  kin  of  the  tes- 
tator ashing  for  payment  to  them  of  so  much  of 
the  surplus  income  as  had  accumulated  since  th» 
expiration  of  twenty-one  years  from  the  death  of 
the  testator. 

Held,  that  the  principle  of  Saunders  v.  Vautier- 
{Cr.  &  Ph.  240)  was  applicable  ;  and  that  the 
charities  were  entitled  to  the  whole  of  the  accu- 
mulations of  income. 

Decision  of  Stirling,  J.  (69  L.  T.  Bep.  N.  8.  788) 
ajfimied. 

John  Fbancib  Duncak  by  his  will  dated  the 
5th  July  1860,  after  making  certain  dispositions 
not  material  to  be  mentioned,  bequeathed  all  the 
residue  of  his  personal  estate  unto  trustees  upon 
trust  that  they  should  either  permit  the  moneys, 
stocks,  funds,  and  securities  constituting  the 
same,  to  remain  in  their  then  state  of  investment,. 
or  to  vary  them,  and  to  pay  certain  annuities 
therein  mentioned. 

The  testator  then  directed  that,  in  case  the 
annual  income  of  the  trust  funds  should  not  be 
suf&cient  for  the  payment  of  the  whole  amount  of 
the  annuities,  the  trustees,  when  and  as  often  as. 
the  same  should  happen,  should  apportion  the 
deficiency  between  and  amonest  the  annuitanta 
according  to  the  amount  of  their,  respective 
annuities,  and  so  as  that  the  same  should  rateably 
abate  accordingly. 

The  testator  then  directed  that  the  trustees, 
should,  in  every  year  after  his  decease,  invest 
the  surplus  income,  if  any,  of  the  trust  funds, 
whether  such  surplus  should  arise  from  the  falling 
in  or  determination  of  any  annuity  or  annuities 
thereinbefore  ^ven  or  otherwise,  and  from  and 
after  the  decease  of  the  survivor  of  the  annuitants, 
should  sell,  dispose  of,  and  convert  into  money  aJl 
such  part  of  the  trust  funds  (and  the  accumula- 
tions thereof  respectively  as  should  not  actually 
consist  of  cash)  and  stand  possessed  of  the  moneys 
to  arise  from  such  sale,  disposition,  and  conversion, 
and  also  of  such  part  of  the  trust  funds  and  the 
accumulations  thereof  respectively  as  shotild  not 
consist  of  actual  cash. 

In  tmst,  to  pay  and  di-ride  the  same  into  the  several 
pnblio  oharitieB  hereinafter  named,  according  to  the 
amonnt  set  opposite  their  respective  names  ;  that  is  to 
say,  to  the  treasurer  for  the  time  being  of  an  institotion 
knovm  by  the  name  of  the  London  Orphan  Asylnm  for 
the  Beception  and  Education  of  Destitate  Orphans, 
established  in  London,  1001. ;  to  the  Public  Dispensary, 
Carey-street,  near  Lincoln's-inn,  lOOi. ;  to  the  Boy»l 
Free  Hospital,  Oray's-inn-road,  1001. ;  to  the  King's 
College  Hospital  in  Carey-street,  Lincoln's-inn,  lOOI. ; 
and  to  an  inatitntion  called  (here  followed  a  blujc  in  the 
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will),  nnder  the  patrona^re  of  the  late  Lord  Mayor  of 
London,  Alderman  Wire,  the  Bum  of  1001.  for  the  benefit 
of  persons  afflicted  with  paralysis. 

The  testator  died  in  Jan.  1865,  posseased  of 
considerable  personal  estate,  the  pure  personalty 
amounting  to  about  26,0()02.,  the  impure  to  about 
3500Z. 

In  April  1865  a  bill  was  filed  by  Ms  execntoi-a 
for  the  administratinn  of  his  estate.  The  chief 
clerk  had  certified  (inter  alia)  that  there  were  no 
next  of  kin,  and  that  the  Hospital  for  Paralytics 
was  the  one  referred  to,  but  not  named  by  the 
testator. 

The  annuities  had  all  been  provided  for  by  the 
appropriation  of  an  adequate  portion  of  the  pro- 
perty, and  there  remained  a  surplus  of  about 
8000Z.  to  be  disposed  of. 

.  The  suit  came  on  upon  further  consideration 

before  Wickens,  V.O.  on  the  12th  and  14th  July 

1871,  and  the  questions  then  raised  were  :  (1) 

whether  the  five  charities  took  lOOi.  each,  or  the 

whole  of  the  testator's  residuary  estate  in  fifths, 

fiz.,  one-fifth  to  each  of  them,   subject  to  the 

^annuities ;  and,  (2)  whether,  if  the  charities  were 

■entitled  to  the  whole  of  the  residue,  they  could, 

as  the  annuities  had  been  provided  for,  stop  the 

.  accumulations  directed  by  the  will,  and  call  for 

the  immediate  payment  to  them  of  the  80002. 

The   Vice-ChanceUor,  without  deciding    aa  to 

-  the  future  rights  of  anyone  to  the  accumulations, 
decided  (25  L.  T.  Rep.  N.  S.  200;  L.  Rep.  12  Eq. 
559)  that  the  charities  were  entitied  to  the  whole 

-  of  the  surplus,  in  equal  shares,  but  that  the  accu- 
mulations, as  directed  by  the  will,  mast  continue 
nntil  further  order. 

In  July  1892,  on  a  motion  made  in  the  suit  by 
persons  claiming  to  be  the  next  of  kin  of  the 
testator,  it  was  ordered  that  the  inquiry  directed 
Iby  the  original  decree,  viz.,  who  were  the  next  of 
km  of  the  testator  living  at  his  death  according 
to  the  statutes  for  the  distribution  of  the  estates 
•  of  intestates,  and  whether  any  of  them  had  since 
•died,  and,  if  so,  who  was  or  were  then  the  legal 
personal  representatives,  should  be  prosecuted. 

In  answer  to  this  inquiry  the  chief  clerk  certi- 
fied that  the  next  of  kin  were  Mary  D.  "Wharton 
and  J.  H.  Warwick,  who  died  in  Feb.  1884,  and 
-that  Elizabeth  Warwick  was  his  legal  personal 
representative. 

A  petition  was  subsequently  presented  by  Mary 
D.  Wharton  and  Elizabeth  Warwick,  which  raised 
the  following  questions:  (1)  Whether  they  were 
entitled  as  the  next  of  kin  of  the  testator  to  the 
accumulations  which  had  arisen  since  the  expira- 
tion of  twenty-one  years  from  the  death  of  the 
testator,  and  (2)  if  so,  whether  they  were  entitled 
to  require  immediate  payment  thereof. 

On  the  28th  Nov.  1893  the  petition  came  on  to 
be  heard  before  Stirling,  J.,  when  his  Lordship 
decided  (69  L.  T.  Eep.  N.  S.  788)' that  the  prin- 
ciple of  8aunder$  v.  Vautier  (Cr.  &  Ph.  240)  was 
applicable;  and  that  the  charities  were  entitled  to 
tne  whole  of  the  accumulations  of  income. 

The  petitioners  now  appealed,  not  only  from  the 
decision  of  Stirling,  J.,  but  also,  by  leave,  from  the 
decision  of  Wickens,  V.C.,  they  not  having  been 
parties  to  the  proceedings  before  the  learned  Vice- 
Ohancellor. 

After  hearing  arguments  in  the  appeal  from  the 
decision  of  Wickens,  V.C.  the  Lords  Justices 
delivwed  judgment  as  follows : — 


LlNDLET,  L.J. — ^I  do  not  think  that  there  is 
any  difficulty  in  the  point  raised  by  the  first 
appeal.  I  adopt  what  was  said  by  Wickens, 
V  .C.  in  his  judgment  (see  L.  Bep.  12  Eq.  559). 
The  question  seems  to  me  too  clear  for  argn- 
ment.  The  testator  has  given  all  his  residue  to 
charities. 

Kay  and  Smith,  L.JJ.  agreed. 

The  appeal  from  the  decision  of  Stirling,  J.  was 
then  argued. 

Crackanthorpe,  Q.C.  and  Hopkinson,  Q.C. 
(Theodore  Sibton  with  them)  for  the  appeUant 
Mary  D.  Wharton.  —  By  the  Tbellusson  Act 
accumulations  of  income  directed  by  a  testator 
must  be  discontinued  at  the  expiration  of  twentj- 
one  years  from  the  date  of  his  death.  That  being 
so,  the  question  in  the  present  case  is,  what  is  to 
be  done  with  the  accumulations  after  the  twenty- 
one  years.  The  gift  of  the  residue  here  being 
insufficient  to  catch  up  the  accumulations,  they 
are  consequently  undisposed  of  during  the  period 
between  the  expiration  of  the  twenty-one  yean 
from  tlie  death  of  the  testator  and  the  death  of 
the  last  surviving  annuitant.  We  submit  that  the 
accumulations  pass  to  the  next  of  kin  of  the 
testator : 

Talbot  V.  J&ven,  L.  Bep.  20  Eq.  255 ; 
Weatherall  v.  Thomburgh,  39  L.  T.  Eap.  N.  8.  9 ;  8 
Ch.  Div.  261. 

The  accumulations  cannot  b«  added  to  the 
capital  and  pass  to  the  charities : 

JoTies  V.  Maggs,  9  Hate,  605. 
There  are  numerous  cases  which  show  that  a 
testator,  disregarding  the  Tbellusson  Act,  has 
dii-ected  accumulations,  and  the  court  has  always 
held  that  the  void  accumulations  go  to  the  heir- 
at-law  or  next  of  kin  according  to  the  nature  of 
the  property.     For  example,  see 

Elbome  v.  Ooode,  14  Sim.  165,  176 ; 

Oreen  v.  Oaieoigne,  4  De  O.  J.  &  Sm.  565. 

In  Saundert  v.  Vautier  (Cr.  &  Ph.  240),  where  a 
testator  bequeathed  certain  stock  to  trustees  upon 
trust  to  accumulate  the  dividends  until  A.  should 
attain  the  a^  of  twenty- five  years,  and  then  to 
ti-ansfer  the  principal  with  the  accumulated  divi- 
dends to  A.  absolutely.  Lord  Cottenham  held  that 
the  legacy  was  vested  and  ordered  payment  to  A 
when  he  was  twenty-one  years  of  a  ge.  We  submit, 
however,  that  the  decision  in  Saunders  v.  Vautier 
(uhi  sup.)  does  not  apply,  as  here  the  next  of  kinsre 
claiming  outside  the  will,  whereas  the  charities 
are  claiming  under  it,  and  therefore  subject  to  the 
conditions  thereby  imposed.  Stirling,  J.'s  decision 
was  founded  on  Saunders  v.  Vautier  (ubiti^-). 
but  his  Lordship  apparently  overlooked  the  true 
effect  of  the  TheUusson  Act  and  the  decisions 
thereon  which  involve  the  principle  that  that 
statute  was  designed  to  establish.  Other  cases 
illustrating  the  view  which  the  court  entertains 
of  the  poUcy  of  the  TheUusson  Act  are  the 
following : 

Jbsaelyn  v.  loatelyn,  9  Sim.  63 ; 

Roeke  v.  Roeke,  9  Beav.  66  ; 

OoAing  v.  Qotling,  Johns.  265 ; 

Re  Wrey;  Stuart  v.  Wrey,  53  L.  T.  Bep.  N.  S, 
334;  30  Ch.  Div.  507. 

GraJiam  Hastings,  Q.C.  (B.  F.  Coatettoe  with 
him),  for  the  appellant,  Elizabeth  Warwick,  rop- 
portied  the  argument  adduced  on  behalf  of  the 
other   appellant,  and  read   the  observations  of 
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Lord  Langdale  in  hia  jtidf;ment  in  Eyre  v. 
Manden  (2  Keen,  564,  573).  He  referred  alBo  to 
OddU  T.  Brown,  4  De  0.  A  J.  179. 
Cozent-Hardy,  Q.C.  {8.  Dideituon  with  him)  for 
the  London  Orphan  Asylmn. — The  Thellnsson 
Act  applies  to  the  aconmulations  here.  The 
charities  are  entitled  to  say  that  they  will  have 
the  Biirplnses  p^d  to  them  instead  of  being  accu- 
mnlated.  In  WeatherdU  v.  Thomhwrgh  (uot  tup.) 
the  ratio  decidendi  was  that  there  was  no  re- 
gidnary  dift.  Had  there  been  one  the  decision 
of  the  Court  of  Appeal  wotdd  hare  been  other- 
wise. No  distinction  can  be  drawn  between  a 
reaidoary  ^ift  to  an  individual  and  a  residuary 
^ft  to  a  charity,  and  therefore  the  doctrine  of 
Saunders  y.  Vavtier  (ubi  sup.)  is  applicable  to 
both.  ^LiiTDLBT,  liJ. — If  you  are  right  in  your 
contention  it  will  be  carrying  the  doctrine  of 
Saundere  ▼.  Vavtier  (vibi  aup.)  somewhat  further 
than  it  has  ever  been  carried  before.^  There  is 
no  ground  for  distinction  between  income  and 
capital  If  a  person  is  entitled  to  the  whole 
iEcome  of  a  fund  he  can  claim  the  capital  abso- 
ktely.  The  object  of  the  TheUusson  Act  is  to 
prerent  the  indefinite  postponement  of  the  en- 

Syment  of  property.  Directions  for  accomu- 
tiong  cannot  there/ore  take  effect  after  twenty- 
one  years  from  the  date  of  the  death  of  a  tes- 
tator. But  the  other  provisions  of  his  will 
remain  unaffected.  The  charities  are  therefore 
entitled  to  claim  the  accumulations  in  this  case. 

Buckley,  O.G.  (Eatetaan  Napier  with  him)  for 
the  NationiU  Hospital  of  tne  Paralysed  and 
Epileptic.  —  The  annoitaiitB  have  no  recourse 
nnder  any  circumstances  to  the  aconmulations. 
The  accumulations  are  distinctly  given  to  the 
residuary  legatees.  The  charities,  therefore,  take 
the  accumulations  themselves  by  the  acceleration 
of  the  period  of  payment,  as  in  the  case  of  indi- 
Tidnals  at  the  expiration  of  twenty-one  years 
{rom  the  death  of  ihe  testator. 

Saldane,  Q.O.  and  Hadiey  for  King's  College 
Hospital  and  the  Public  Dispensary. 

Haldane,  Q.C.  and  H.  Fellowe  for  the  Royal 
Free  Hospital. 

Crackantht»rpe,(^G.,  in  reply,  referred  to  further 
cages  dealing  witii  the  question  of  accumulations, 

tiz.: 

Hodgeon  v.  Beetivt,  10  H.  L.  Cas.  656 ; 

R»  Parry ;  Powell  v.  Parry,  60  L.  T.  Bep.   N.  8. 

Cur.  adv.  vult. 

Mareh  5.  —  The  following  judgments  were 
flelivered : — 

LrasLET,  L.J. — This  is  an  appeal  from  a 
deosion  of  Stirling,  J.,  and  it  turns  upon  the 
PiDriaons  ot  a  will,  which  I  will  read.  [His 
uvdship  read  the  material  provisions  of  the 
*iU  as  above  set  forth,  and  continued:]  Now, 
tiie  testator  died  many  years  ago,  and  the 
<!»«  has  been  before  Wickens,  V.C.,  and  the 
hearing  before  him  will  be  found  reported  in 
the  Law  Eeporta,  12  Eq.  559.  The  Vice-Chan- 
<%Uor  then  decided  that  the  residuary  legatees 
took  the  residue  in  equal  shares,  and  we  have 
i^nady  stated  that  upon  that  point,  in  our  opinion, 
Y  *M  correct.  The  effect  of  this  will  is  as 
follows :  (1)  The  residue  is  given  absolutely  to  the 
fire  charities  in  equal  shares.  (2)  The  residue  is 
not. to  be  paid  to  them  until  all  the  annuities  have 


come  to    an    end.     (3)    The  annuities   are  all 
charged  on  the  income  of  the  trust  estate,  and  are 
to  be  paid  annually  out  of  the  annual  income  of 
that   estate.     (4)   The  surplus,  if   any,  ot    such 
income  in  any  year  is  given  to  the  charities  abso- 
lutely.    (5)   Such  surplus  is  to  be  accumulated 
until  all  the  annuities  have  come  to  an  end,  and 
the  accumulations  are  then  to  be  divided  between 
the  charities ;  but  the  annuitants  have  no  claim 
to  the  accumulations  and  have  no  right  to  have 
any   deficiencies  in   any  year  paid  out  of    the 
accumulations  arising  from  the  surpluses  of  pre- 
vious years.    (6)  The  accumulations  are  directed 
to  be  made  for  a  period  which  might  exceed,  and 
which  has  in  fact  exceeded,  twenty-one  years  from 
the  testator's  death.    Now,  the  question  is,  who  is 
entitled  to  the  aocumulationa   which  have  been 
made  already  since  the  expiration  of  that  period, 
and  which  may  be  made  in  future  nntil  all  the 
annuities  cease  P      The  next  of    kin   claim  the 
accumulations  under  the  TheUusson  Act.    The 
charities  claim  them  on  the  ground  that  they,, 
being  the  only  persons  entitled  to  the  anTiuaH. 
surpluses  as  they  arise,  were  and  are  entitled  to- 
have  them  paid  over  to  them  every  year ;  and  that. 
the  trust  for  accumulation  is  invahd  and  may  bes 
disregarded.    Stirling,  J.  has  decided  in  favour  of" 
the  charities,  and  I  am  of  opinion  that  he  is  right. 
I  will  first  consider  the  claim  of  the  next  of  kin.. 
The  Thellnsson  Act  runs  thus :  I  will  read   it . 
shortly.    It  is  set  out  in  Jarman  on  Wills  (5th . 
edit.,  yoL  I,  p.  272),  from  which  I  am  reading.    It  - 
recites  that  it  was  expedient  that  all  dispositions 
of  real  or  personal  estate  whereby  the  profits  and. 
produce  thereof  were  directed  to  be  accumulated, . 
and  the  beneficial  enjoyment  thereof  postponed, 
should  be  made  subject  to  the  restrictions  therein-  ■ 
after  contained.     Then  it  enacted  that  no  person 
should  settle  or  dispose  of  any  real  or  personal 
property  in  such  a  manner  that  the  rents,  issues,, 
profits,  or  produce  thereof  should  be  wholly  or- 
partiallT  accumulated  for  certain  periods,  one  of 
which  18  the  term  of  twenty-one  years  from  the  - 
death  <d  any  such  grantor,  settlor,  or  testator. 
Then    passing  over  other  portions  of  the  Act,.. 
which  are  immaterial,  it  goes  on  thus :  "  And  in., 
every   case    where  any    accumulation    shall    b&< 
directed  otherwise  than  as  aforesaid  such  direc- 
tion shall  be  null  and  void,  and  the  rents,  issues,, 
profits,  and  produce  of  such  property  so  directed, 
to  be  accumulated  shall,  so  long  as  the  same  shall 
be  directed  to  be  accumulated  contrary  to  the 
provisions  of    this  Act,   go   to  and  be  received 
by  such  person  or  persons  as  would  have  been 
entitled    thereto     if  such     accumulations    had 
not    been    directed."      The   accumulations  pro- 
hibited   are  accumulations  of  income  by  which 
the   beneficial  enjoyment  thereof  is   postponed; 
and    the    funds    accumulated  contrary    to    the 
provisions  of  the  Act  are  to  go  to  the  persona 
who   would  have  been    entitled  thereto    if  the 
accumulations    had    not    been    directed.      Who, 
then,  would  take  the  surpluses  if  the  accumula- 
tions in  this  case  had  not  been  directed  P    If  the 
charities,  then  they  are  entitled  to  the  accumula- 
tions.    The  TheUusson  Act  itself  gives  it  them. 
Again,  if  the  trust  to  accumulate  is  invalid  apart 
from  the  Act,  and  can  be  properly  disregarded, 
the  direction  to  accumulate  the  annual  surpluses 
does  not  postpone  the  beneficial  enjoyment  of 
them,  and  the  Act  has  no  application  to  the  case. 
Now,  notwithstanding  the  general  principle  that 
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a  donee  or  legatee  can  only  take  what  is  given 
him  on  the  terms  on  which  it  is  given,  yet  by  our 
law  there  is  a  remarkable  exception  to  this  general 
principle.  Conditions  which  are  repugnant  to  the 
estate  to  which  they  are  annexed  are  absolutely 
void,  and  may  consequently  be  disregarded.  This 
doctarine,  I  apprehend,  underlies  the  rule  laid  down 
in  Saunders  y.  Vautier  {uhi  sup.)  and  enunciated 
with  great  clearness  by  Woo^  V.O.  in  Ooaling  y. 
Gosling  {ubi  sup.).  Wood.V.C.  says  this  (at  p.  272): 
"  The  principle  of  this  court  has  always  been  to 
recognise  the  right  of  all  pei-sons  who  attain  the 
age  of  twenty-one  to  enter  upon  the  absolute  use 
and  enjoyment  of  the  property  given  to  them  by 
a  will,  notwithstanding  any  directions  by  the 
testator  to  the  fefEect  that  they  are  not  to  enjoy  it 
until  a  later  age ;  unless  during  the  intervu  the 
property  is  given  for  the  benefit  of  another.  If 
the  property  is  once  theirs,  it  is  useless  for  the 
testator  to  attempt  to  impose  any  fetter  upon 
their  enjoyment  oi  it  in  full  so  soon  as  they  attain 
twenty- one.  And  upon  that  principle,  unless  there 
is  in  the  will,  or  in  some  codicil  to  it,  a  clear  indi- 
cation of  an  intention  on  the  part  of  the  testator 
not  only  that  his  devisees  are  not  to  have  the 
enjoyment  of  the  prox>erty  he  has  devised  to  them 
until  they  attain  twenty-five,  but  that  some  other 
jterson  is  to  have  that  enjoyment,  or  unless  the 
•property  is  so  clearly  taken  away  from  the  devisees 
up  to  the  time  of  their  attaining  twenty-five  as  to 

.  induce  the  court  to  hold  that,  as  to  the  previous 
-rents  and  profits,  there  has  been  an  intestacy,  the 

.-court  does  not  hesitate  to  strike  out  of  the  wiU 
any  direction  that  the  devisees  shall  not  enjoy  it  in 

-  full  until  they  attain  the  age  of  twenty-five  years." 
TSoir,  applying  this  doctrine  to  the  present  case, 
the  chanties  are  not  entitled  to  the  capital  of  the 

■  trust  estate  before  the  annuities  cease,  because  the 
.  annuitants  are  interested  in  the  income  of  such 
capital,  and  that  income  is  not  the  sole  and  exclu- 
sive property  of  the  charities.     Nor  would  the 
.  charities  be  entitled  to  the  annual  surpluses  which 

-  there  might  be  before  all  the  annuities  ceased,  if 
in  any  event  the  annuitants  could  have  recourse 
to  them.  But,  inasmuch  as  the  terms  of  the  will 
piednde  any  such  recourse,  and  the  accumula- 
tions are  directed  to  be  made  for  the  benefit  of  the 
. charities,  and  for  their  benefit  only,  it  follows  that 

.  each  yearly  surplus  as  it  arises  is  their  absolute 
property,  and  that  the  direction  to  accumulate  is 
invalid,  and  may  be  properly  disregarded,  not  only 
.after,  but  during  the  period  of  twenty-one  years 
-from  the  death  of  the  testator.  This  certainly 
will  be  so  if  the  charities  can  be  regarded  as 
ordinary  individuals  not  under  any  personal  dis- 
ability. Wickens,  V.C.  (before  whom  the  case 
came  in  1871,  upon  the  construction  of  the  will, 
but  who  did  not  then  decide  who  was  entitled  to 
the  accumulations)  evidently  was  of  this  opinion ; 
but  he  had  some  doubts  about  the  propriety  of  so 
regarding  them.  As  regards  that  ctiarity  which 
is  a  corporation,  there  is,  in  my  opinion,  no  1^^ 
ground  for  this  doubt.  As  regards  the  other 
charities  there  is  more  room  for  hesitation.  But 
here  again  their  trustees  are,  in  my  opinion,  abso- 
lutely entitled  to  the  annual  surpluses  as  against 
the  testator's  executors,  and  the  trustees  of  the 
will,  and  the  annuitants  who  are  his  legatees.  On 
this  point  I  agree  with  Stirling,  J.,  and  I  do  not 
regard  Wickens,  V.C.  as  dissenting  or  doing  more 
than  expressing  a  doubt,  and  leaving  the  point 
open  for  decision.    The  fact  that  accumulations 


have  been  made  since  the  expiration  of  twenty-ons 
years  from  the  testator's  death  will  not  avail  the 
next  of  kin.  If .  the  surplus  income  accumulated 
was  the  property  of  the  charities,  the  unneoessaty 
accumulation  of  that  surplus  cannot  deprive 
them  of  their  right  to  it.  l^e  above  view  of  the 
construction  of  the  testator's  will,  and  of  the  law 
applicable  to  it,  renders  it  unnecessary  to  comment 
on  Weatherall  v.  Thornburgh  (ubi  tup.)  and 
Talbot  V.  Jevers  (ubi  svp.),  except  by  observing 
that  the  directions  to  accumulate  in  those  casea 
were  only  invalidated  by  the  Thellusson  Act  itself, 
which  is  not  the  case  here.  The  appeal  must, 
therefore,  be  dismissed. 

Kay,  L.J. — I  entirely  agree.  It  seems  to  me 
that  the  case  may  be  shortiy  stated  in  tiiis  way: 
The  direction  to  accuimnlate  in  this  will  is  alto- 
gether futile.  The  charities  have  a  right  to  saj: 
"  We  are  entitied  to  the  income ;  no  one  else  has, 
or  can  have,  any  interest  in  it ;  we  do  not  desire  to 
have  it  accumulated.  We  prefer  to  receive  the 
surplus  income  as  it  arises."  That  rightof  tbean 
prevents  any  accumulation  being  made,  and  there- 
fore the  Thellusson  Act  does  not  apply  to  the 
case.  It  is  not  within  the  mischief  that  the  Act 
was  intended  to  obviate,  which  was,  that  an  accu- 
mulation should  not  go  on  for  more  than  the 
period  specified  by  the  Act  so  as  to  tc^e  the 
income  away  from  everybody  during  the  time  of 
that  accumulation.  Here  the  right  of  the 
charities  is  to  prevent  the  income  from  being 
taken  away  from  them  at  all.  They  have  a  rigU 
to  receive  it  just  as  it  arises.  I  come  to  that  con- 
clusion because,  hatdng  studied  the  will  very  care- 
fully, I  think  the  effect  of  it  is  this :  The  annnitieR 
are  to  be  paid  out  of  the  annual  income  of  this 
residuary  fund,  and  the  provision  that  they  are  to 
abate  when  that  annual  income  is  not  enough  to 
satisfy  them  shows  that  the  annuitants  have  no 
claim  whatever  for  an  arrear  of  one  year  upon  any 
income  that  was  received  in  previous  yean. 
Therefore  the  surplus  income  of  each  year  which 
is  directed  to  be  accumulated  is  a  sorplus  income 
upon  which  the  annuitants  could  have  no  kind 
of  claim.  No  one  else  can  assert  any  daim 
upon  it,  and,  seeing  that  the  fond  is  given  a* 
residue  to  the  charities  including  these  accnmnla- 
tions,  the  charities  take  a  present  vested  interest 
in  that  residue.  And  if  no  accumulations  what- 
ever had  been  directed,  and  whether  any  accnmn- 
lations  are  directed  or  not,  all  the  surplus  income 
of  that  residue,  after  satisfying  the  annuities  year 
by  year,  belongs  as  a  present  vested  interest  to  the 
cnarities.  I  will  tir  the  case  again  in  this  way: 
Suppose  there  had  been  no  gift  to  the  charities  at 
all  except  of  this  surplus  income,  and  that  the 
surplus  income  had  been  ^ven  to  the  charities, 
and  then  that  there  was  a  direction  to  accumulate 
the  surplus  income  until  the  death  of  ihe  last 
annuitajit,  and  then  to  pay  it  to  the  charities,  the 
charitieswould  have  the  same  right  that  the  legatee 
had  in  Saunders  v.  Vautier  (ubt  sup.)  to  come  and 
say  :  "We  do  not  desire  any  accumulation  of  that 
to  be  made ;  it  is  given  absolutely  to  na,  and 
therefore  we  say  we  would  rather  take  it  at  once, 
and  the  postponement  of  payment  not  being  for 
any  purpose  of  the  estate,  not  being  for  the 
benefit  of  the  annuitants  or  anyone  dse  at  all,  we 
say  we  would  rather  not  let  it  accumulate;  we 
wul  take  the  income  from  year  to  year  as  it 
arises."  Now,  does  it  make  any  difference  that, 
besides  the   surplus  income,  the   capital   firon 
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dtich  that  snrpIuB  income  is  to  be  derived  is  also 
JTOi  to  the  cnarities,  and  that,  as  to  the  capital, 
bey  cannot  take  that  until  the  death  of  the  laet 
nnaitant?  I  do  not  see  why  it  should.  It  is 
nite  plain  that,  as  to  the  capital,  they  have  no 
ight  to  receive  that  until  the  death  of  the  last 
DBaitant.  But  then  there  is  a  reason  for  that, 
ecaose  the  capital  was  meant  to  secure  all  these 
imaitiea,  and  the  testator  did  not  choose  to  give 
lie  capital  over  to  the  charities  until  the  last  of 
liese  annuities  was  satisfied.  He  has  dealt,  as  I 
are  pointed  out,  otherwise  with  the  surplus 
leome  in  which  the  annuitants  have  no  interest 
ikitever.  Therefore,  for  the  reasons  I  have  ))^ven, 
ecanse  it  seems  to  me  that  this  sorplus  income 
*s  vested  in  the  charities  from  the  death  of  the 
»tator,  and  that  no  one  else  has  the  least  inte- 
ist  in  or  claim  ux>on  it,  the  charities  have  a  right 
>eay  that  the  direction  for  accumulation  was 
Ito^ettier  a  futile  thing ;  that  they  would  rather 
Keive  the  income  at  once  and  treat  the  direction 
a*  accumulation  as  a  matter  which  they  have  a 
^t  to  disregard.  That  seems  to  me  to  come 
utiiely  within  the  principle  of  Saundsrt  v. 
'mttier  {uhi  sup.) ;  and  accordinglv  I  think  that 
le  learned  judge  in  the  court  below  was  right, 
ad  that  this  appeal  must  be  dismissed. 
Smith,  L.J. — I  agree.    I  have  nothing  to  add. 

Appeal  dismissed. 
Solicitors  for  the  appellants.  Hood  Barrs  and 

Solicitors  for  the  respondents.  Winter  and  Co. ; 
'<adsden,  and  Treheme ;  Hyde,  Tandy,  Mahon,  and 
■Bjer;  Botcer,  Cotton,  and  Bower. 


Friday,  Feb.  16. 

(Before  Lord  Esheb,  M.B.,  Lopes  and 

Da  VET,  L.JJ.) 

Be  Hallett  ;  Ex  parte  The  Tbustbk.  (a) 

APPEAL  IN  BANKBUPTOT. 

hut — Trust   money — Following    trust   money — 

Money  received  by  bankers  as  barkers, 
hulees  kept  a  banking  account  for  the  trust  at  the 
hank  of  H.  and  Co.  Debentures  forming  part 
of  the  trust  estate  became  payable,  and  the 
trustees  authorised  H.  and  Co.  to  receive  the 
amount  16002.  on  their  behalf  as  bankers.  H. 
and  Co.  h<td  to  pay  to  the  company,  which  was 
paying  off  the  debentures,  a  larger  swn  than 
16002.,  and,  on  a  settlement  of  accounts  with  the 
eompany, received  no  money,  butpaid  3001.  The 
account  of  the  trustees  with  Si.  and  Co.  was 
credited  with  16002.  One  of  the  trustees  was  a 
partner  in  H.  and  Co.,  and  knew  that  the  bank 
was  not  in  a  sound  financial  position 
L  and  Co.  shortly  afterwards  failed,  and  the 
partners  were  adjudicated  bankrupts.  The 
solvent  trustee  applied  in  the  bankruptcy  for 
a  dedaration  that  the  sum  of  16002.,  betngtrust 
money,  did  not  form  part  of  the  assets  of  H.  and 
Co. 

Teld  {reversing  the  decision  of  WiUiarn^,  J.),  that 
the  trust  money  could  not  be  followed,  inasmuch 
as  H.  and  Co.  had  not  in  fact  received  it,  and, 
even  assuming  that  they  had  received  it,  had 
received  it  only  as  bankers. 

'm  Sopsited  bj  J.  H.  Wiuxun  and  W.ixna  B.  YATMt,  Eiqn., 
B«rrtoMr»«t-I<»w. 


This  was  an  appeal  by  the  trustee  in  bankruptcy 
from  a  judgment  of  Williams,  J.,  sitting  in  bank- 
ruptcy, declaring  that  certain  money  standing  to 
the  credit  of  the  bankrupts  was  not  part  of  the 
bankrupts'  estate. 

By  his  will  Captain  Blane  left  certain  property 
to  trustees  upon  trust  for  his  widow,  Mrs.  Blane. 
The  trustees  were  B.  A.  Blane  and  C.  W.  Hallett, 
who  were  also  the  executors  of  his  will. 

0.  W.  Hallett  was  a  partner  in  the  firm  of 
bankers  of  Hallett  and  Co. 

The  trustees  had  an  account  at  the  bank  of 
Hallett  and  Co.,  and  the  dividends  and  income  of 
the  trust  property  were  received  by  Hallett  and 
Co.,  and  the  account  of  the  trustees  was  credited 
with  the  amotmt. 

Part  of  the  trust  property  consisted  of  deben- 
tures in  Hewitt  and  Co.  Limited.  These  deben- 
tures became  payable  in  Jan.  1893,  and  the 
trustees  signed  an  authority,  in  the  form  of  a 
receipt,  for  Hallett  and  Co.  to  receive  the  amount 
of  16002.  payable  in  respect  of  these  debentures. 
This  sum  was  to  be  placed  to  the  credit  of  the 
account  of  the  trustees  with  Hallett  and  Co.  until 
they  had  decided  how  to  re-invest  the  money. 

When  the  16002.  became  payable  from  Hewitt 
and  Co.,  Hallett  and  Co.  had  to  pay  moneys  to 
Hewitt  and  Co.  on  account  of  customers.  The 
amount  payable  by  Hallett  and  Co.  to  Hewitt  and 
Co.  was  S002.  more  than  the  amount  whioh  they 
had  to  receive  from  Hewitt  and  Co.,  and  the  result 
was  that  Hallett  and  Co.  did  not  receive  any 
money,  butpaid  3002.,  by  cheque  upon  themselves, 
to  Hewitt  and  Co. 

Hallett  and  Co.  had  a  banking  account  at  the 
bank  of  Messrs.  Cocks  and  Biddulph.  and  at  the 
date  of  their  bankruptcy  had  a  sum  of  more  than 
40002.  standing  to  their  credit  at  Messrs.  Cocks 
and  Biddulph's  bank. 

Hallett  and  Co.  failed  on  the  11th  March  1893, 
and  the  three  partnei-s,  including  C.  W.  Hallett, 
the  trustee,  were  adjudicated  bankrupts. 

In  Feb.  1893  the  financial  position  of  the  bank 
was  most  unsatisfactory,  as  was  known  by  the 
trustee  C.  W.  Hallett. 

B.  A.  Blane,  the  other  trustee,  moved  for  a 
declaration  that  a  certain  sum  of  money  forming 
part  of  the  trust  estate  under  the  will  of  Captain 
Blane,  vested  in  the  applicant  and  in  the  debtor 
W.  C.  Hallett,  which  was  received  by  W.  0. 
Hallett  and  his  firm  for  the  specific  purpose  of 
amplication  in  accordance  with  the  terms  of  the 
wiU,  and  with  knowledge  that  the  same  was  part 
of  such  trust  estate  and  of  the  puiposes  for  which 
the  same  were  applicable,  did  not  form  part  of  the 
property  of  the  bankrupts  divisible  among  the 
creditors  or  subject  to  the  Bankruptcy  Act ;  and 
also  for  a  declaration  that  the  said  trust  estate 
was  entitled,  out  of  the  funds  and  property  now 
or  hereafter  in  the  hands  of  the  official  receiver  or 
trustee  (if  appointed)  representing  the  assets  of 
or  in  the  hands  of  the  debtors  as  oankers  at  the 
date  when  they  suspended  payment,  to  be  paid 
the  said  sum  of  16002. 

Muir  Mackenzie  in  support  of  the  application. — 
The  cestui  que  trust  is  entitled  to  be  paid  her 
money  out  o*  the  funds  in  the  hands  of  the  ofiicial 
receiver,  which  represent  the  assets  of  the  debtor. 
The  debtor  was  trustee  and  member  of  the  firm  of 
Hallett  and  Co.  They  were  agents,  and  received 
this  money  to  apply  in  a  particular  way,  but 
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instead  ot  carrTing  out  their  instmctiona  they 
mixed  the  money  with  their  own : 

Frith  T.  Cortland,  IS  L.  T.  Eep.  N.  S.  175 ;  2  Hem. 
ft  M.  417. 

I  wish  to  extend  the  doctrine  of  that  case  to  the 
case  of  an  agent  receivins' trust  monev  with  know- 
ledge of  its  character.  They  knew  this  was  trast 
money,  as  the  debtor  was  both  trustee  and  a 
member  of  the  firm,  and  was  the  partner  who 
snperintended  this  part  of  the  firm's  business, 
r WILLIAMS,  J. — Even  so;  but  where  is  the  evi- 
dence that  this  money  was  received  for  any 
specified  purpose?]  One  active  member  of  the 
firm  knew  that  this  money  ought  to  be  re- 
invested, but  he  mixed  it  with  the  ordinary  funds 
of  the  firm : 

Re  Wett  of  England  Bank;  Ex  parte  Dale,  40  L.  T. 
Bep.  N.  S.  712;  11  Ch.  Div.  772. 

See  too 

Re  Hallett'a  Estate,  42  L.  T.  Bep.  N.  S.  421 ;  13 
Ch.  Div.  696. 

Why  ciumot  this  money  be  followed  P  It  was  not 
received  in  the  ordinary  way  of  business;  they 
were  agents  to  get  in  these  securities  and  invest 
the  proceeds,  and  they  did  not  do  so.  [Williams, 
J.  referred  to  Ex  parte  Cooke ;  Be  Strachan,  35 
L.  T.  Eep.  N.  S.  e*9 ;  4  Ch.  Div.  123.J  In  any 
ease,  if  C.  W.  Hallett  had  committed  a  breach  of 
trust  in  lending  this  money  to  his  own  firm,  and 
the  firm  knew  he  had  committed  a  breach  of  trust 
and  received  the  moneys,  and  allowed  them  to 
remain  in  their  hands,  then  those  moneys  are 
not  distributable  amongst  the  ordinary  body  of 
creditors.  Now,  (1)  C.  W.  Hallett  most  have 
known  his  firm  were  insolvent :  he  was  the  active 
partner  three  or  four  weeks  before  the  firm 
stopped  payment  on  the  25th  May  ;  he  admits  the 
firm  felt  financial  pressure,  and  in  the  February 

f receding,  this  money  was  lent  to  them  by  himself, 
submit  he  knew  they  were  insolvent,  and  com- 
mitted a  breach  of  trust  by  lending  to  an  insolvent 
firm  money  which  as  trustee  he  ought  to  have 
re-invested.  (2)  All  the  members  of  the  firm  must 
be  taken  to  have  the  same  knowledge  in  this 
matter  as  the  active  member  had.  (3)  It  is  not 
disputed  that  the  moneys  were  received  and 
allowed  to  remain  with  them.  These  three  condi- 
tions being  fulfilled,  we  are  entitled  to  receive 
these  moneys  back  again. 

.  Herbert  Beed,  Q.O.  and  Carrington  for  the 
trustee. — ^Messrs.  Hallett  and  Co.  were  bankers. 
Clearly  the  accoimts  were  kept  in  the  ordinary 
way,  and  no  charge  was  made  for  commission. 
That  being  so,  this  money  belongs  to  the  general 
body  of  creditors,  and  a  person  cannot  follow 
trust    property    by    getting    a    charge    on    the 

Senem  estate;  this  would  be  extending  the 
octrine  of  Be  Hallett'e  Estate  (42  L.  T.  Bep. 
N.  S.  421;  13  Ch.  Div.  696)  too  far.  The 
bankers  never  received  this  money  at  all. 
[Williams,  J. — ^Tes,  they  did,  as  in  their  pass- 
book they  say :  "  By  Hewitt  and  Co.  debentures 
paid  off  1600/."]  Even  if  so,  there  was  no  breach 
of  trust  in  the  executors  in  paying  the  money  to 
the  bank,  both  capital  and  interest.  If  they 
had  a  current  account  it  would  be  lawful  to 
pay  the  money  into  it.  [Williams,  J. — The 
word  used  is  "responsible"  bankers.  Suppose 
Mr.  Hallett  had  oeen  the  sole  partner.]  He 
would    have  been  lending    then,  no  doubt,   to 


himself,  but  this  bank  was  a  responsible  bol 
as  the  testator  himself  trusted  it.  Here  m 
partner  knew  nothing  about  this,  and  anotti 
IS  not  shown  to  have  known  anything.  We  m 
there  was  no  breach  of  trust;  the  rankers  it 
authority  to  receive  the  mon^,  and  that  Toaafi 
would  have  come  home  but  for  the  aoddai 
that  the  bankers  had  money  to  pay  M 
[Williams,  J. — If  the  trustee  appreciated  fl 
true  position  of  his  bank  his  plain  duty  wmI 
say,  We  ought  not  to  receive  this  manM 
If  there  was  a  breach  of  trust,  can  yon  impntBl 
the  firm  the  knowledge  of  the  individual  partME 
Next,  trust  money  can  only  be  followed  iHilj 
(a)  the  money  is  actually  there ;  (b)  when  it  ( 
be  identified  if  converted  into  something  else; 
when  mixed,  and,  though  it  cannot  be  picked  r 
yet  it  is  clearly  there;  here  you  cannot 
what  is  to  be  followed,  or  where  it  came 
and  further,  in  this  case  everything  was  on  i 
occasions  drawn  out  of  the  account. 

Muir  MaeJeenzie  in  reply. — The  lending  <i 
money  to  the  bank  was  a  breach  of  trust  f  or  wfak 
the  three  partners  are  liable,  and  this  money 
received  in  such  a  way  that  it  can  be  folloi 
and  is  there.  (1)  The  trustee  was  not  justified  i 
placing  the  money  in  a  bonk  that  he  must 
known  was  insolvent ;  this  was  a  breach  ot 
(2)  The  other  partners  knew  it  was  there,  and  li 
account  is  actually  headed,  "Executors 
Captain  B.  A.  Blane. 

Williams,  J. — ^This  was  a  motion  for  a 
tion  (1)  that  a  certain  sum  of  money, 
to  16002.  48.  2d.,  being  a  balance  of  money  foi 
part  of  the  trust  es&te  nnder  the  will  of  " 
Arthur  Blane,  vested  in  the  applicant,  Mr. 
Arthur  Blane,  the  co-truste«,  and  the  deUi 
W.  C.  Hallett,  and  which  was  received  by  W. 
Hallett  and  his  firm  for  the  specific  pnrpoN 
application  in  accordance  with  the  trusts  of  t 
■mU,  and  with  knowledge  that  the  same  were  pi 
of  such  trust  estate  and  of  the  purposes  for  wai 
the  same  were  applicable,  did  not  form  part  d  t 
property  of  the  Dankrupt  divisible  amonest  t 
creditors  or  subject  to  administration  under  t 
Bankruptcy  Act.  (2)  For  a  declaration  that  i 
said  trust  estate  is  entitled,  out  of  the  fnndi 
property  now  or  hereafter  in  the  hands  of 
ofiScial  receiver  or  trustee  (if  appointed)  reji 
senting  the  assets  of  or  in  the  hands  of  i 
debtor  as  bankers  at  the  date  when  tk 
suspended  pa3rment,  to  be  paid  the  said  snm 
16002.  In  tnis  case  the  question  is  whether  lli 
May  Gieorgina  Blane,  the  cestui  que  tmit  entHi 
to  certain  capital  moneys  left  to  trustees  by  i 
will  of  Captam  Blane,  can  follow  those  mom 
and  claim  to  have  them  paid  to  her  on  i 
bankruptcy  of  the  ti-ustee,  W.  C.  Hallett,  and! 
banking  partnership  in  which  such  trustee  «M 
partner,  and  into  which  bank  the  moiMT* 
question  were  paid.  The  facts  of  the  case  «• 
to  be,  that  Captain  Blane,  by  his  will,  left  cert 
funds  to  trustees,  such  trustees  being  Boh 
Arthur  Blane  and  the  bankrupt,  W.  C.  H»Ill 
in  trust  for  Mrs.  Blane.  The  trustees  wetei 
executors  of  the  will.  The  trustees  signed  oo  J 
13th  April  1892  an  authority  witnessed 
Messrs.  Hallett  and  (Jo.,  bankers,  in  which  I* 
Hallett,  the  trustee,  was  a  partner.  H 
authoritT  was  as  follows :  [His  Lordship  >* 
the   authority.]    The   partnership  ayomtii  i 
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jkree  persons,  Mr.  Hallett  the  elder,  and  his  two 
IcmB,  of  whom  Mr.  W.  C.  Hallett,  the  trustee,  was 
pe.  The  business  of  the  bank  had  for  some 
Mora  been  actively  manaeed  by  the  sons,  The 
inascial  position  of  the  Dank  on  Uie  7tb  Feb. 
ifi93  was  most  unsatisfactory,  as  the  two  active 
Mutners  must  have  perfectly  well  known,  and  I  find 
lid  know.  Fart  of  the  trust  funds  consisted  of 
lebentares  in  a  company  of  the  name  of  Hewitt 
Old  Co.  Limited.  Some  of  these  debentures 
lere  paid  off  at  the  beginning  of  the  year  1893. 
rhe  trustee  signed  an  authority  to  the  bank  of 
bllett  and  Co.  to  collect  the  money  when  paid 
rff.  The  authority  was  asked  for  in  a  letter 
it  the  27th  Jan.  1893,  and  runs  as  foUows: 
'We  inclose  debentures  for  16002.  in  Messrs. 
SEewitt  and  Co.  Limited,  maturing  on  the  3rd 
pst.,  and  shall  be  obliged  by  your  signing 
Boeipts  indorsed  on  each  of  them,  and  by  your 
etoniing  them  to  us."  And  thereon  the  two 
mstees.  Colonel  Blane  and  Hallett,  each  of  them 
igned  the  receipt  referred  to  in  the  letter.  The 
fetter  was  prepared  by  the  clerks  of  the  bonk  in 
be  ordinary  course  of  business.  Before  the 
honey  was  paid  a  correspondence  had  passed 
Mtween  the  two  trustees  as  to  the  re-investment 
£  the  money  resulting  from  the  payment  off  of 
be  debentures,  and  it  was  determined  to  postpone 
lie  choice  of  re- investments  until  the  deoentures 
faould  in  fact  have  been  paid  off.  When  the 
tme  came  for  paying  off  the  debentures  Messrs. 
lallett  and  Co.  had  both  moneys  to  receive  on 
icoount  of  customers  holders  of  debentures,  and 
•oneys  to  pay  to  Hewitt  and  Co.  Limited  on 
dbalf  of  customers  who  chose  to  re-invest.  The 
Bcmeys  payable  exceeded  by  3002.  the  moneys 
eceivable.  The  result  was,  that  Messrs.  Hallett 
lever  received  the  16002.,  the  amount  paid  for  the 
rost  debentures,  at  all,  but  were  only  allowed 
hat  amount  in  the  settlement  of  the  transactions 
rith  Hewitt  and  Co.  Messrs.  Hallett  banked 
rith  the  National  and  Provincial  Bank  and  with 
^ka,  Biddulph,  and  Co.  In  my  judgment  the 
Jairent  account  of  Hallett  and  Co.  with  Cocks, 
Kddnlph,  and  Co.  became  on  the  3rd  Feb.  1893  in 
iredit  to  the  extent  of  17002.  and  odd  more  than 
t  would  have  been  but  for  the  payment  off  of  the 
lebentures.  Messrs.  Hallett  failed  on  the  11th 
fay  1893,  with  a  large  amount  of  nnstcnred 
leWs.  a  sum  of  97,0002.  I  think.  From  the 
fane  of  the  receipt  of  the  16002.  down  to 
he  failure  of  Messrs.  Hallett,  the  account  of 
fessre.  Hallett  was  never  in  debit,  and  never  in 
ndit  for  a  less  sum  than  the  16002.  It  seems  to 
K,  therefore,  that  if  Mr.  Hallett,  the  trustee,  had 
■nked  with  Cocks,  Biddulph,  and  Co.,  and  mixed 
he  trust  money  with  his  own  moneys  in  the 
«aking  account,  and  then  become  bankrupt,  the 
lecision  in  MalleWs  case  {abi  sup.)  shows  that  this 
600Z.  could  have  been  identified  and  followed  as 
be  trust  money,  and  further  shows  that  the  rule 
B  Clayton's  case  (1  Mer.  572)  could  not  apply ;  but, 
ij  reason  of  the  paramount  rule,  that  a  man  must 
«  supposed  to  have  drawn  out  money  which  he  is 
umestly  entitled  to  draw  out  rather  than  trust 
noney  which  he  is  not  entitled  to  use,  16002.  of 
i»  40002,  standing  to  the  credit  of  Hallett  and  Co. 
rith  Cocks,  Biddulph,  and  Co.  at  the  date  of 
Ulnre  must  have  been  deemed  to  be  16002.  of 
znst  money.  Now,  that  being  so,  how  is  the 
natter  affected  by  the  fact  that  Mr.  HaUett  was 
me  of  the  two  co-tmstees,  that  the  co-trustees, 


both  of  them,  paid  the  money  into  a  bank  in  which 
Mr.  Hallett  was  a  partner,  and  that  that  bank,  in 
which  Mr.  Hallett  was  a  partner,  paid  the  money 
into  their  account  with  Cocks,  Biddulph,  and  Co.  ? 
The  answer  to  this  question  seems  to  me  to  depend 
on  whether  the  money  when  received  by  Messrs. 
Hallett's  bank  was  i-eceived  by  them  as  trust 
money,  or  as  a  loan  simply.  If  it  was  received  as 
trust  money,  then  by  the  very  torms  of  sect.  44 
of  the  Bankruptoy  Act  1883,  this  money,  being 
trust  money,  would  not  pass  to  the  creditors  in  the 
bankimptey.  It  was  contended  by  Mr.  Mackenzie 
that  the  money  inquestion  was  received  by  Messrs. 
Hallett  as  agents,  and  not  as  bankers.  I  am. 
however,  clearly  of  opinion  that  Messrs.  Hallett 
received  the  money  as  bankers,  and  it  seems  to  me 
that  the  money  must  be  held  to  be  part  of  the 
general  assets  of  Messrs.  Hallett  distributable 
amongst  their  ci-editors,  unless  it  can  be  shown 
that  the  money  was  received  by  Messrs.  Hallett 
with  notice  of  the  breach  of  trust.  If  it  was 
received  with  such  notice,  it  remained  trust 
money  in  the  hands  of  the  bank,  notwithstanding 
the  fact  that  they  received  it  as  bankers.  Now,  a 
trustee  is  entitled,  pending  investment,  to  pay 
money  into  a  bank  for  safe  custody ;  that  is,  he  is 
entitled  temporarily  to  lend  the  money  to  the 
bank,  provided  he  identifies  the  money  as  trust 
money,  and  pays  it  to  a  trust  account,  but  the 
bank  must  be  a  responsible  bank.  A  trustee  pay- 
ing money  into  a  bank  which  he  knows  or  ought  to 
know  not  to  be  responsible,  is  guilty  of  a  breach 
of  trust.  In  my  opinion  Mr.  Hallett,  the  trustee, 
was  guilty  of  a  breach  of  trust  when  he  ordered 
this  money  to  be  collected  by  Messrs.  Hallett's 
bank,  and  I  think  that  all  the  partners  of  the 
bank  had  notice  of  the  breach  of  trust,  because 
they  all  must  be  taken  to  have  known  that  the 
money  was  trust  money,  and  to  have  known  of 
the  financial  condition  of  the  bank.  Under 
these  circumstances  I  think  the  applicant  is 
entitled  to  the  declaration  asked  for,  that,  of  the 
money  standing  to  the  credit  of  Messrs.  HaUett 
and  Co.  with  Messrs.  Cocks,  Biddulph,  and  Co., 
16002.  can  be  identified  as  trust  money,  and  as 
such  will  not  pass  to  the  general  estate  of  the 
creditors  of  Messi-s.  Hallett.  I  limit  my  declara- 
tion to  that.  I  make  no  order  that  the  money 
shall  be  paid  out  to  the  applicant,  because  it  is 
manifest  that  I  ought  not  to  make  any  such  order 
till  it  has  been  ascertained  for  certain  whether 
there  are  or  are  not  other  persons  who  have  an 
equally  good  claim  to  that  of  the  applicant.  I  have 
only  to  add  that  here  I  treat  the  applicant  as 
representing  the  cestui  que  trust,  and  accordingly 
think  it  unnecessary  to  make  any  statement  as  to 
what  may  be  the  position  of  the  other  trustee. 
I  only  say,  assuming  he  is  responsible  with  Mr. 
Hallett  for  the  breach  of  trust,  it  does  not  seem 
to  me  that  that  ]^revents  him  from  successfully 
making  this  motion  in  his  representative  cha- 
racter of  trustee.  I  desire  to  say  nothing  about 
the  account  at  the  National  Provincial  Bank,  as 
my  attention  has  not  been  dravm  to  that. 

The  trustee  in  bankruptoy  appealed. 

Herbert  Reed,  Q.C.  and  Carrington  for  the 
appellant. — In  this  case  the  pixiceeds  of  the  trust 
estate  could  not  be  followed.  They  never  were  in 
fact  received  by  Hallett  and  Co.,  and  therefore, 
there  was  nothing  to  follow.  Bven  if  Hallett  and 
Co.  had  received  it,  it  could  not  hare  been  followed, 
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because  it  -was  received  bv  them  as  bankers  only 
in  the  ordinaiy  course  of  business,  and  became 
part  of  their  assets ;  they  were  not  in  any  way 
bound  to  keep  that  money  separate,  or  to  pnt  it 
apart  as  trust  money;  they  did  not  in  fact  in  any 
sense  do  so ;  and  nothing  representing  that  sum 
was  ever  paid  into  their  account  with  Cocks  and 
Biddulph.  Williams,  J.  sought  to  apply  the  rule 
laid  down  in  Re  Hallett't  Estate ;  Knatchbidl  v. 
HalleU  (42  L.  T.  Rep.  N.  S.  421;  13  Ch.  Div.  696) 
to  this  case ;  but  the  decision  in  that  case  waa  only 
that  if  a  trustee  mixed  trust  money  with  hia  own 
in  his  own  banking  account  it  could  be  followed, 
and  that  it  would  be  presumed  that  he  had  drawn 
upon  his  own  money  and  not  upon  the  trust 
money.  Here  it  is  sought  to  follow  money  into 
the  bands  of  the  bankers.  If  that  could  be  done, 
no  banker  could  safely  receive  trust  money  in  the 
ordinary  way  of  banking.  Trust  money  can  only 
be  followed  in  the  hands  of  trustees,  or  where 
there  is  any  specific  property  which  represents  it : 
Frith  ▼.  Cartland,  12  L.  T.  Bep.  K.  S.  175  ;  2  H. 
*  M.  417. 
If  the  bankers  received  this  money  as  bankers, 
notice  that  there  was  a  breach  of  trust  in  paying 
to  them,  if  the  fact  that  one  of  the  trustees  was  a 
partner  affected  them  with  such  notice,  would 
make  so  difference. 

Muir  Maeluntie  tat  the  respondent. — This  sum 
of  1600Z.  can  be  traced  and  followed.  It  was  paid 
to  Ebllett  and  Co.  by  Hewitt  and  Co. ;  the  settle- 
ment of  accounts  between  them  was  the  same  as 
if  tite  money  had  actually  been  paid  over  to  each 
^rty;  the  set-off  was  equivalent  to  payment. 
This  sum  of  1600Z.  did  go  to  the  account  of  Hallett 
and  Co.  with  Cocks  and  Biddidph,  and  formed 
part  of  the  4000Z.  standing  to  the  credit  of  Hallett 
and  Co.  If  the  16002.  had  not  been  used  to  pay 
Hewitt  and  Co.,  an  equal  sum  must  have  oeen 
drawn  by  Hallett  and  Co.  from  their  account  with 
Cocks  and  Biddulph.  When  Hallett  and  Co. 
were  authorised  to  receive  this  money,  one  of  the 
trustees  knew  that  they  were  in  an  unsatisfactory 
financial  position,  and  it  was  therefore  a  breach  of 
trust  to  allow  them  to  receive  it ;  and  Hallett  and 
Co.  had  notice  of  that  breach  of  trust  through 
th$ir  partner  who  was  one  of  the  trustees ;  the 
money,  t^ei-efore,  cftB  be  followed  into  their 
hands. 

Beed,  Q.C.  was  not  heard  in  reply. 

Lord  Ebhke,  M.R.— When  we  carefully  follow 
the  steps  of  the  transaction  in  this  case,  the  con- 
clusion is  quite  clear.  The  real  question  is, 
whether  the  trustees  of  Mrs.  Blane  are  only 
creditors  of  the  estate  of  HaUett  and  Co.  who  are 
entitled  to  prove,  or  whether  they  are  in  a  better 
position.  The  trustees  had  the  legal  interest  in 
cei-tain  debentures  of  Hewitt  and  Co.  Limited  j 
they  were  trustees  of  those  debentures  for  Mrs. 
Blane ;  they  had  an  account  as  trustees  at  the 
bank  of  Hallett  and  Co..  and  as  customers  of  that 
bank  authorised  Hallett  and  Co.  to  receive  the 
proceeds  of  the  trust  investments  and  to  pay 
them  into  their  account.  The  moment  such 
money,  the  proceeds  of  the  trust  investments,  was 
received  by  Hallett  and  Co.  they  credited  the 
account  of  the  trustees  with  the  amount,  and  the 
money  became  the  property  of  the  bankers  to  do 
with'  it  as  they  liked.  The  time  arrived  when 
these  debentures  were  to  be  paid  off.  The  trustees 
certain  papers,  in  the  form  of  receipts, 


which  authorised  Hallett  and  Co.,  their  bankets, 
to  receive  the  proceeds  of  the  debentures,  ue.,  tiw 
capital  money  invested  in  them.  In  the  oouit 
below  Williams,  J.  has  found  as  a  fact  that  the 
authority  was  ^ven  to  ■  Hallett  and  Co.  as  ^ 
bankers  of  the  trustees.  Hallett  and  Co.,  there- 
fore, had  the  same  authority  to  receive  the  capital 
money  as  they  had  to  receive  the  income  of 
the  trust  investments.  Their  authority  was  to 
receive  the  capital  of  the  debentures  from  Hewitt 
and  Co.  for  the  trustees  as  their  bankers.  What 
is  the  result  ?  The  result  is  the  same  as  when 
Hallett  and  Co.  received  the  dividends  upon  the 
trust  investments.  Hallett  and  Co.  were  to 
receive  the  money,  and  credit  the  account  of  the 
trustees  with  a  similar  sum ;  the  money  received 
became  theirs,  and  they  became  the  debtors  of  the 
trustees,  as  their  customers,  for  that  amount. 
Hallett  and  Co.,  therefore,  had  a  right  to  use  that 
money  in  any  way  they  pleased,  and  they  mad» 
use  01  it  in  the  transaction  between  themselves 
and  Hewitt  and  Co.  If  HaUett  and  Co.  knew 
that  this  was  trust  money,  and  if  they  received  it, 
and  if  it  could  in  fact  be  followed,  then  I  daresay 
that  the  equitable  doctrine  of  following  trost 
money  might  apply.  In  this  case,  however,  can 
the  trustees  show  that  Hallett  and  Co.  ever  did 
receive  the  money  ?  and,  even  if  they  oould,  cam 
they  show  where  that  money  is  to  be  followed  ? 
In  truth  Hallett  and  Co.  did  not  receive  the  money' 
at  all ;  no  money  passed  between  them  ana 
Hewitt  and  Co.  If,  then,  Hallett  and  Co.  did  not 
receive  any  money,  there  was  nothing  tangiUe 
which  could  be  followed.  Therefore,  aluioogh  the 
trustees  might  have  been  able  to  follow  if  there 
had  been  anything  tangible  to  follow,  yet  if 
nothing  tangible  passed  to  Hallett  and  Co.  tliere 
was  nothing  for  the  trustees  to  follow.  Tbat 
seems  to  me  to  be  the  result  in  this  case,  and  I 
think  that  the  position  of  the  trustees  is  oidy  that 
of  creditors  of  the  estate  of  Hallett  and  do.  th» 
same  as  other  creditors.  They  cannot  show  thafc 
they  are  more  than  ordinary  creditors,  and  thafc 
they  are  entitled  to  follow  any  money.  The  deci- 
sion of  Williams,  J.  was  wrong,  and  this  ^vpeal 
must  be  allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  So 
far  as  the  claim  to  follow  the  money  in  this  case 
is  concerned,  the  attempt  fails  at  the  very  first 
step,  because  the  money  never  was  received  at  all 
by  Hallett  and  Co. ;  there  was  a  mere  settlement 
of  accounts  between  them  and  Hewitt  and  Co., 
and  no  money  passed  to  them  at  alL  Again,  aa 
to  the  next  sta^,  the  money  never  went  into  the 
hands  of  Messrs.  Cocks  and  Biddulph.  The 
result  is,  that  it  follows  that  the  money  is  not 
ear-marked,  and  cannot  be  identified,  and  that 
the  trustees  are,  therefore,  only  ordinary 
creditors. 

Davet,  L.J. — Nothing  that  we  decide  in  thi* 
case  will  infringe  upon  fiie  judgment  in  fnatcA- 
6ttK  ▼.  Hallett  {uhi  sup.) ;  but  it  must  be  observed 
that,  in  order  to  follow  trust  money,  the  person 
claiming  to  follow  must  show  some  speeifie 
property  capable  of  identification  into  which  the 
trust  money  has  gone.  In  KnatehbnU  v.  HoQrtf 
{uhi  sup.)  the  rule  was  applied  thus :  H  a  person 
who  holds  money  pays  it  into  his  own  account  at 
his  bankers,  the  cestui  que  trust  can  follow  it,  and 
if  the  money  is  mixed  with  the  trustee's  own 
money,  the  rule  in  Clayton's  ease  (1  Mer.  572) 
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does  not  apply,  and  the  trustee  must  be  taken  to 
lwT8  drawn  out  his  own  money  in  preference  to 
the  trust  money.  That  case  does  not  affect  the 
nle  that,  in  order  to  follow  trnst  money  the 
person  seeking;  to  follow  must  show  some  specific 
innd  or  thing  into  which  the  trust  property  has 
gone.  It  is  said  in  this  case  that  Hallett  and  Co. 
received  16002.  trust  money,  and  paid  it  into 
their  accoxmt  at  Messi-s.  Cocks  and  Biddulpb, 
4nd  that  the  money  is  still  there.  Assuming 
that,  if  that  were  so,  the  trustees  could  succee(C 
jet  both  propositions  are  wrong.  Nothing 
'existing  in  specie  passed  to  Hallett  and  Co.  from 
Hewitt  and  Co.,  and  there  was  nothing  at  all 
which  could  be  followed ;  there  was  only  a  trans- 
action of  set-off.  I  will,  however,  assume  that 
Sallett  and  Co.  did  receive  the  1600!.  in  sove- 
ragns,  or  in  bank-notes.  Into  what  was  that 
money  converted  P  Was  it  lent  by  Hallett  and 
Co.  to  Messrs.  Cocks  and  Biddulph  so  as  to  be 
part  of  the  debt  now  due  from  the  latter  to  the 
former  P  No.  It  was  applied  in  paying  Hewitt 
«nd  Co.  on  behalf  of  other  customers  of  Hallett 
and  Co.  In  any  case  I  do  not  see  how  the  assets 
<if  Hallett  and  Co.  were  in  any  way  increased  by 
means  of  this  16002.  In  fact  Hallett  and  Co. 
sever  did  pay  the  16002.  into  Messrs.  Cocks  and 
Biddulph  in  any  way ;  they  never  lent  that  money 
to  Messrs.  Cocls  and  Biddulph  at  all,  and  they 
never  got  credit  for  that  amount  from  Messrs, 
Cocks  and  Biddulph.  It  is  manifest  to  me  that 
the  account  of  Hallett  and  Go.  at  Messrs.  Cocks 
«nd  Biddulph  was  never  increased  by  reason  of 
this  16002.  The  second  proposition  of  the 
tmstees  is,  therefore,  absolutely  unfounded.  The 
qnestion  whether  there  was  or  was  not  a  breach 
of  trust  in  permitting  Hallett  and  Co.  to  receive 
this  money  as  bankers  does  not  in  the  least 
aSect  the  question  now  before  the  court,  and  I 
do  not  express  any  opinion  whether  there  was  a 
hteach  of  trust  or  not.  I  think  that  this  appeal 
must  succeed.  Appeal  alUrw^. 

Solicitors:  for  the  appellant,  Booper  and 
Whateley ;  for  the  respondent,  Norton,  Base,  and 
2forton. 


Tuesday,  Feb.  20. 

^Before  Lord  Esheb,  M.B.,  LoPES   and 

Davet,  L.JJ.) 

Hughes  v.  Justin,  (a) 

IPPEAI.  PBOH  THE  QUEEN'S  BENCH  DIVISION. 

"Practice — Irregular  judgment— Setting  aside — 
Default  of  appearance — Judgment  signed  for 
more  than  due  when  judgment  signed — Order 
Xni.,  r.  3. 

Under  Order  XIII.,  r.  3,  which  provides  that, 
where  the  vmt  is  indorsed  for  a  liquidated 
demands  and  the  defendant  fails  to  appear,  the 
plaintiff  "may  enter  final  judgment  for  any  sum 
»ot  exceeding  the  sum  indorsed  on  the  writ, 
together  urith  interest  .  .  .  and  costs,"  judg- 
ment in  default  of  appearance  m,ust  he  signed 
<ndy  for  the  amount  actually  due  at  the  time  of 
signing  judgment.  A  judgment  signed  for  more 
ihan  the  amount  aetiially  due  is  an  irregular 
judgment,  which  the  defendant  is  entitled  to  have 
set  aside  ex  debito  justitiee. 

-«•)  RnKirtwl  by  J.  H.  WIUUHS,  Esq.,  Burlster-at-Law. 


Afpeax  of  the  defendant  from  an  order  of  the 
Divisional  Court  (Mathew  and  Collins,  JJ.) 
reversing  an  order  of  Kennedy,  J.  at  chambers, 
setting  aside  the  judgment  signed  in  the  action. 

The  plaintiff  had  a  claim  against  the  defendant, 
in  respect  of  goods  sold  and  delivered  for  252.,  and 
he  instructed  his  solicitor  to  recover  the  same. 
The  defendant  asserted  that  he  had  a  counter- 
claim for  delay  in  delivering  the  goods. 

On  the  4th  Sept.,  in  the  morning,  the  plaintiff's 
solicitor  issued  a  writ  against  the  defendant 
for  252. 

On  the  same  day,  in  the  afternoon,  the  plaintiff 
and  defendant  met  and  discussed  the  matter. 
Neither  of  them  then  knew  that  the  writ  had  been 
issued.  It  was  arranged  that  the  defendant 
should  pay  252. 10s.  to  the  plaintiff  in  settlement  of 
his  claims.  The  defendant  paid  this  sum,  and 
got  a  receipt,  stating  that  it  was  in  settlement  of 
account  to  date.     Kothing  was  said  as  to  costs. 

The  writ  was  served  upon  the  defendant  on  the 
8th  Sept.,  and  he  was  told  he  would  have  to  pay 
the  costs.  He  refused  to  do  so,  and  did  not  ent^ 
an  appearance. 

Judgment  was  signed,  in  default  of  appearance, 
for  252.  and  costs ;  execution  was  issued  and 
levied  for  the  amount  of  the  costs  only,  and  the 
execution  was  paid  out  by  the  defendant. 

The  defendant  applied  at  chambers  to  have 
the  judgment  and  execution  set  aside,  and  the 
master  made  an  order  to  that  effect,  which  was 
affirmed  by  Kennedy,  J.  at  chambers. 

Upon  appeal  to  the  Divisional  Court,  the  Court 
(Mathew  and  Collins,  J  J.)  held  that  the  judgment 
was  properly  signed,  and  reversed  the  order  of  the 
judge  and  of  the  master. 

The  defendant  appealed. 

Colam  (Morton  Smith  with  him)  for  the  appel- 
lant.— The  plaintiff  accepted  the  sum  paid  by  the 
defendant  in  discharge  of  all  liabilities  then 
existing,  whether  as  to  costs  or  otherwise,  and  he 
could  not  proceed  with  the  action  for  the  purpose 
of  obtaining  the  costs  of  the  writ.  The  judgment 
was  clearly  wrong  and  irregular.  The  plaintiff 
having  been  paid  the  amoujit  due  to  him  coidd 
not  sign  judgment  for  that  amount.  He  could 
only  sign  judgment  for  the  amount  due  at  the 
time  01  signing  judgment,  that  is,  for  costs : 

Hodges  r.  Callaghan,  2  C.  B.  N.  S.  806  j 

Order  XIU.,  r.  3. 

Channell,  Q.C.  and  Oregson  EUis  for  the 
respondent. — Though  judgment  was  signed  for 
252.  and  costs,  execution  was  issued  for  uie  costs 
only.  The  case  of  Hodges  v.  Callaghan  (itW  sup.) 
was  considered  in  Kuffer  v.  .^22en  (15  L.  T.  Rep. 
N.  S.  225 ;  L.  Bep.  2  £!x.  15],  and  the  latter  case 
shows  that  the  proper  course  is  only  to  amend  the 
judgment,  and  not  to  set  it  aside.  In  Hodges  v. 
CaUaghan  {ubi  sup.)  the  judgment  was  con-ected 
and  tne  amount  reduced  to  the  proper  sum.  In 
M'Cormack  v.  Melton  (1  A.  &  E.  331)  it  was  held 
that  the  proper  practice  was  to  amend  the  writ  of 
execution  when  it  was  issued  for  too  much.  That 
case  followed  the  earlier  case  of  Laroche  v.  Was- 
brough  (2  T.  B.  737),  in  which  Lord  Kenyon  said : 
"  The  justice  of  the  case  requires  that  we  should 
permit  the  plaintiff  to  amend.  If  the  defendant 
had  indeed  suffered  by  the  excess  in  the  execution, 
that  might  have  vaiied  the  case ;  but  here  he  has 
not  sustained  any  damage."  In  this  case  the 
defendant  has  not  sustained  any  damage,  because 
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execntion  ■was  isaiied  only  for  the  right  amount. 
There  was  merely  a  mistake  in  signing  judgment, 
which  ought  to  be  corrected  by  amending  the 
judgment. 

Colam  in  reply. — The  defendant  is  entitled  as 
of  right  to  have  uie  judgment  set  aside : 

Anlahy  r.  Praetoritu,  58  Ii.  T.  Bep.  N.  S.  671 ;  20 
Q.  B.  Dir.  764. 

Lord  EsHEB,  M.R. — In  this  case  the  plaintiff 
issued  a  writ  against  the  defendant  for  a  debt  of 
251.  He  was  justified  in  issuing  that  writ  because 
the  debt  was  then  due  to  him  from  the  defendant, 
and  the  writ,  therefore,  was  regularly  issued. 
Before  the  writ  was  served  the  plaintiff  and  the 
defendant  met  together.  Neither  of  them  then 
knew  that  the  plaintiff's  solicitor  had  issued  the 
writ.  The  plaintiff  of  course  knew  that  he  had 
instructed  his  solicitor  to  proceed;  bnt  he  did 
not  know  what  had  been  done.  At  the  interview 
there  was  a  discussion  between  the  parties,  and 
it  was  settled  that  the  defendant  should  pay 
252. 10s.  That  was  a  settlement  of  the  dispute 
between  the  parties,  but  the  costs  of  issuing 
the  writ,  if  the  plaintiff  was  entitled  to  such 
costs,  were  not  included  in  the  settlement,  but 
were  left  ontside  of  it.  What  were  the  plaintiff's 
rights  thenP  He  had  been  paid  all  the  debt 
which  was  due  to  him  from  the  defendant. 
According  to  the  true  construction  of  Order  XUL, 
r.  3,  which  is  in  the  same  terms  as  sect.  27  of  the 
Common  Law  Procedure  Act  1852,  the  result  is 
that  the  plaintiff  was  right  in  issuing  his  writ, 
but  was  wrong  in  signing  judgment  for  more  than 
was  due  to  him  at  the  time  when  judgment  was 
being  signed.  Judgment  ought  to  have  been 
signed  only  for  such  costs  as  were  then  due.  In 
fact,  judgment  was  signed  for  25{.  and  costs. 
According  to  the  true  construction  of  Order 
XIII.,  r.  3,  that  was  a  wrong  and  irregular 
judgment.  Thereupon  the  defendant  took  out  a 
summons  at  chambers  and  asked  to  have  the 
judgment  set  aside.  If  the  judgment  was  irre- 
gular, the  defendant  was  entitled  as  of  right  to 
nave  it  set  aside.  That  is  decided  in  Antaby  r. 
Praetoritu  {uhi  siip.).  The  master  did  set  aside 
the  judgment.  Il  he  had  been  asked  by  the 
plaintiff  to  impose  terms,  perhaps  he  would  have 
done  so ;  but  he  was  not  asked  to  do  so.  The 
master  set  aside  the  judgment,  and  was  right  in 
80  doing.  Then,  upon  an  appeal  by  the  plaintiff, 
the  judge  at  chambers  came  to  the  same  con- 
clusion as  the  master  that  the  judgment  must  be 
set  aside.  The  plaintiff  then  appealed  to  the 
Divisional  Court  asserting  that  the  judgment  had 
been  rightiy  signed,  and  the  decision  of  the  Divi- 
sional Court  was  that  the  judgment  ought  to 
stand  and  ought  not  to  have  be^  set  aside,  and 
the  defendant  was  ordered  to  pay  all  the  costs. 
The  decision  of  the  Divisional  Court  was  that  the 
judgment  for  25{.  must  stand,  and  the  plaintiff 
was  obliged  to  come  to  this  court  to  get  that  set 
right.  Upon  the  true  construction  of  Order 
^n.,  r.  3,  I  think  that  the  defendant  had  a 
right  to  have  the  judgment  set  aside,  and  that  he 
was  therefore  right  all  through  these  proceed- 
ings. We  must  uierefore,  in  the  first  place,  hold 
that  this  judgment  must  be  set  aside,  and  that 
the  appeal  must  succeed.  Upon  what  terms 
onght  we  to  give  costs  to  the  appellant  P  The 
proper  judgment  tor  the  plaintiff  to  sign  would 
have  been  a  judgment  for  costs  only  up  to  the 


time  of  signing  judgment,  i.e.,  the  costs  of         ^ 

the  writ  and  of  serving  it  and  of  signing  a  propai 
judgment.  The  plaintiff  cannot  be  entitled  !•( 
the  costs  of  signing  the  irregular  judgment.  Wit 
will  say,  then,  that  the  plaintiff  is  entiUed  to  tU 
costs  of  issuing  and  serving  the  writ  and  M 
more,  and  that  he  may  retain  so  much  out  of  d 
money  paid  to  him,  but  must  repay  the  KJawfuJ 
The  plaintiff  must  pay  all  costs  l>oth  here  aafl 
below,  and  the  defendant  must  undertake  not  t»| 
bring  any  action.  ■ 

Lopes,  L.J. — I  am  of  opinion  that  this  jndgmi 
ought  to  be  set  aside.  It  was  irregular 
cannot  stand.  I  do  not  think  that  the  Divisii 
Court  would  have  decided  the  case  as  they  did 
the  case  of  Hodges  v.  Callaghan  {ubi  tup.) ' 
been  brought  to  their  notice.  That  case  ii, 
think,  distinctly  in  point.  It  was  decided  ni 
sect.  27  of  the  Common  Law  Procedure  Act  II 
which  was  in  much  the  same  terms  as 
Xm.,  r.  3.  In  that  case  Willes,  J.  eajs  -. 
when  we  come  to  deal  with  sect.  27  (C.  JL  P.  Ai 
1852)  the  case  is  stripped  of  all  technical  dil 
culties  arising  from  the  rules  of  pleading.  Undl 
that  section  there  are  no  pleadings ;  the  plaini 
having  indorsed  on  the  writ  of  summons  tt 
amount  he  seeks  to  recover,  is  empowered,  in 


of  non-appearance  by  the  defendant,  to  sign  jnd( 
ment  for  any  sum  not  exceeding  the  sum  indoiae 
on  the  writ,  with  interest  and  costs.  The  sam 
indorsed  may  have  been  reduced  by  payment;  » 
that  is  the  case  in  which  it  was  necessary  to  gill 
the  plaintiff  the  option  of  signing  judgment  * 
the  sum  indorsed  or  any  less  sum,  so  as  to  rejo) 
sent  the  amount  actually  due  at  the  time 
judgment  is  signed.  It  is  absurd  to  suppose  tlM 
the  statute  intended  to  give  an  option  to  be  exfl 
cised  at  the  mere  caprice  of  the  plaintiff.  TH 
plaintiff  ought  to  represent  the  court  as  pM 
nouncing_  judgment  in  his  favour  only  for  4 
sum  which  is  really  dne  to  him."  The  eu^ 
words  are  used  in  Order  XIII.,  r.  3,  and,  nponti 
authority  of  the  above  case,  the  defendant  haii 
right,  ex  debito  jugtitix,  to  have  this  jndgmal 
set  aside :  and  the  case  of  Anlaby  v.  Praetait 
(ubi  avp.)  also  shows  that  the  defendant  had  such 
a  right.  That  being  so,  it  follows,  as  the  Uaiii 
of  the  Rolls  has  stated,  that  the  judgment  mi 
be  set  aside  and  the  appeal  allowed,  the  plainf 
paying  the  costs  both  here  and  below,  but  reta 
ing  the  amount  of  costs  properly  incurred  beta 
the  jud^pnent  was  signed,  and  the  defendai 
undertakmg  not  to  bring  any  action. 

Davet,    L.J. — ^I    am    entirely    of  the  na 
"'^^"'^  Appeal  atta^ 

Solicitors :   for  the  appellant,  Stanley  Etm 
and  Co. ;  for  the  respondent,  Oeorge  Came. 


Feb.  21  and  22. 
(Before  Lord  Ebheb,  M.B.,  Lopes  and 
Da  VET,  L.JJ.) 
Bakes  v.  Casbick.  (a) 
application  fob  a  kew  tbial. 
Defamation — Libel — Privileged    oeea»io»—SU»' 
ment  by  eolieitor  to  protect  elient'e  iniemlt- 
Evidenee  ofempreet  malice. 


(a)  Baportad  by  J.  H.  WOLuas,  Em}..  BiiilKmtlrW. 
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fhe*  a  toUeitor  hat  been  inatrueted  hv  a  elietU  to 
recover  a  debi  alleged  to  he  due  to  him,  a  letter 
containing  defamatory  ttatemente  tortticn  by  the 
wAvaXefrfor  the  purpose  of  protecting  hie  client's 
intereeta  in  reepeet  of  the  alleged  debt  t*  publithed 
vp(m  aprivileged  occasion. 

fken  d^amatory  statements  are  published  upon  a 
jnrimleged  occasion,  the  plaintiff  does  not  satisfy 
ihe  omu  tohieh  lies  upon  him  of  proving  malice 
■in  fact,  if  the  evidence  is  as  consistent  trith  the 
«Me»ee  of,  as  vaith  the  existence  qf,  mdliee  in 
fact. 

!Ihi8  was  an  application  bj  the  defendant  for 
idxment,  or  for  a  nev  trial,  on  appeal  from  the 
ermct  and  judgment  at  the  trial  o^ore  Cave,  J. 
Bd  a  jnry,  at  Cambridge. 

This  action  was  brought  bj  the  plaintiff  to 
noTer  damages  from  the  defendant  for  an  alleged 
lieL 

The  defendant  was  a  solicitor,  and  had  been 
■tmcted  by  clients  to  recover  from  the  plaintiff 
debt  alleged  br  the  clients  to  be  due  to  them 
torn  the  plaintiff. 

The  plaintiff  had  instructed  an  auctioneer  to 
■U  his   f nmitore  and  effects  for  him,  and  the 
nctioneer  was  about  to  sell  the  aaioe. 
The  defendant  wrote  the  auctioneer  a  letter  as 
gllows: 

As  (ofieitora  for  y^lluun  Henry  Coplej  and  Arthur 
niliam  Clark,  of  Wisbech,  Bnrgeons,  we  giTe  yon  notioe 
)mi  an  action  has  been  oommenoed  in  the  High  Court 
(  Joatioe,  Qneen'a  Bench  DiTiaion,  against  John  Tbomaa 
hkn,  late  of  Lererington,  near  Wisbech,  implement 
Mnn^ctorer,  for  the  recorery  of  the  sum  of  821.  6«., 
u  to  the  said  William  Henry  Copley  and  Artbnr 
?iUiam  Clark,  and  that  the  said  John  Thomas  Baker 
as  committed  an  act  of  bankruptcy  upon  which  an  order 
I  bankraptcy  may  be  made  against  him  ;  and  we  give 
m  fnitber  notice  that  yon  are  not  to  part  with  or  pay 
ttt  to  any  person,  pending  the  trial  of  the  said  action 
t  of  any  proceedings  in  bankmptay  which  may  be  insti- 
led agunet  the  said  John  Thomas  Baker,  any  moneys 
rUflh  yoa  may  receive  as  the  proceeds  of  sale  of  the 
Wds  and  effects  of  the  said  John  Thomas  Baker,  adver- 
iNd  to  be  sold  by  yon  on  the  second  day  of  Ootoher  next ; 
■d  hereof  fail  not  at  yonr  peril. 
Ihe  action  was  tried  before  Cave,  J.  and  a  jury 
t  Gambridge,  and  the  learned  judge  held  that  the 
leeasion  was  privileged,  bat  that  there  was  evi- 
Imee  of  malice  in  fact.  The  jury  found  a  verdict 
or  the  plaintiff. 

The  &ct8  proved  at  the  trial  either  showed  that 
be  defendant  honestly  and  bond  fide  believed  in 
he  truth  of  the  statements  made  in  the  letter,  or 
lere,  at  any  rate,  equally  consistent  with  that 
iew  as  with  the  view  that  he  had  no  snch  honest 
nd  bond  fide  belief. 

The  defendant  appealed,  asking  for  judgment 
r  far  a  mew  trial. 

Murphy,  Q.C.  and  Horace  Broume  for  the 
ppellant. — The  occasion  upon  which  this  letter 
nu  written  was  a  privileged  occasion.  It  was 
iritten  by  a  solicitor  for  the  purpose  of  protecting 
he  interests  of  his  client.  Ii  written  by  the  client 
limaelf  it  would  clearly  have  been  a  privile^d 
lecamm,  and  the  occasion  is  none  the  less  pnvi- 
eged  because  the  letter  is  written  by  the  solicitor 
n  behalf  of  his  client : 

Biackham  r.  Pugh,  2  C.  B.  611. 
rhere  was  no  evidence  of  malice  in  fact.    The 
mos  of   proving  malice  in   fact  was  upon  the 
^laintiS,  and  all  the  facts  proved  were  perfectly 


consistent  with  an  honest  and  bond  fide  belief  by 
the  defendant  in  the  statements  which  he  made. 
If  the  facts  are  equally  consistent  with  the 
absence  of  malice  as  with  the  existence  of  malice, 
the  plaintiff  has  not  proved  malice : 

Spill  V.  MauU,  20  L.  T.  Bep.  N.  S.  675 ;  L.  Bep. 
4  Ex.  232. 

Kemp,  Q.C.  and  A.  G.  Melntyre  for  the  respon- 
dent. —  The  occasion  was  not  privileged.  A 
solicitor's  duty  to  his  client  in  such  a  case  as  this 
is  to  conduct  the  action  from  writ  to  judgment 
and  execution,  but  not  to  write  any  such  letter  as 
was  written  by  the  defendant,  tt  was  entirely 
beyond  the  duty  and  the  employment  of  the 
solicitor  to  write  such  a  letter  and  give  such  a 
notice.  The  solicitor  was  instructed  to  sue  for 
the  alleged  debt  and  not  to  give  notice  to  a  third 
person  as  to  money  which  his  client  might  never 
become  entitled  to  get  hold  of  in  any  way.  It  is 
admitted  that,  if  the  client  had  written  this  letter, 
the  occasion  would  have  been  privileged,  but  the 
solicitor  did  not  write  it  upon  a  privileged 
occasion.  There  was  ample  evidence  of  maQce 
in  fact,  for  the  defendant  made  these  statements, 
which  were  untrue,  recklessly  and  without  any 
bond  fide  belief  in  their  truth. 

Lord  EsHEB,  M.E. — The  plaintiff  brought  this 
action  to  recover  damages  from  the  defendant,  a 
solicitor,  for  an  alleged  libel.  The  alleged  libel 
was  contained  in  a  letter  which  the  solicitor, 
acting  for  a  client,  wrote,  when  the  plaintiffs 
property  was  being  put  up  for  sale,  giving  notice 
to  tne  auctioneer  that  the  plaintiff  had  committed 
an  act  of  bankruptcy,  and  warning  him  not  to 
part  with  the  proceeds  of  the  sale.  The  first 
matter  in  dispute  is,  whether  the  letter  was 
written  upon  a  privileged  occasion  as  regards  the 
solicitor.  The  solicitor  was  acting  on  behalf  of 
Mr.  Copley,  who  said  he  was  a  creditor  of  the 
plaintifc,  and  he  was  instructed  by  Mr.  Copier  to 
see  that  the  debt  due  to  him  was  not  put  mto 
jeopardy  of  being  lost.  That  would  be  within 
the  ordinary  duties  of  a  solicitor.  It  has  been 
suggested  on  behalf  of  the  plaintiff  that  a 
solicitor  who  is  instructed  to  recover  a  debt  only 
has  authority  from  his  client  to  act  in  the  conduct 
of  litigation ;  that  is,  to  serve  a  writ  and  proceed 
upon  it.  In  my  opinion  the  ordinary  duty  of  a 
solicitor  goes  beyond  that,  and  it  is  his  duty  to  see 
that  nothing  happens  according  to  law  which 
may  make  legal  process  futile.  This  solicitor, 
therefore,  was  acting  in  the  ordinary  course  of 
his  duty  as  a  solicitor  in  writing  that  letter.  If, 
therefore,  the  occasion  would  have  been  privileged 
in  respect  of  his  client,  it  is  also  privileged  in 
respect  of  the  solicitor.  That  being  so,  the  judge 
was  bound  to  direct  the  jury  to  find  a  verdict  for 
the  defendant,  unless  there  was  evidence  before 
the  jury  which  would  destroy  the  privilege ;  that  is 
to  say,  evidence  that  the  solicitor  had  abused,  as 
it  is  said,  the  occasion.  A  person  abuses  the 
occasion  if  he  uses  it,  not  fairly  for  the  purpose 
of  the  occasion,  but  in  order  to  ^pitiiy  some 
malicious  feeling  or  from  some  indirect  motive. 
Now,  was  the  defendant  actuated  by  malice  P 
Malice  is  a  question  of  fact,  and  malice  in  fact 
must  be  proved  in  order  to  rebut  the  defence  of 
privilege.  One  way  in  which  such  malice  may  be 
proved  is  by  showing  that  the  defendant  stated 
that  which  he  knew  to  be  untrue ;  it  can  also  be 
proved  by  showing  that  the  defendant  used  the 
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occasion  to  gratify  liis  own  spite  or  malicioas 
feelings.  Wnat  reason  is  there  to  suppose  that 
this  solicitor  did  either  of  those  things  ?  It  is 
said  that  there  was  evidence  of  malice  in  this 
case,  because  the  defendant  stated  that  which  was 
not  true,  reckless  whether  it  was  true  or  false.  Is 
there  any  evidence  of  that  P  If  the  evidence  is 
equally  consistent  with  either  view,  that  the 
defendant  acted  honestly  or  not,  then  there  is  no 
case  to  go  to  the  jury,  because  the  onus  of  proof 
is  on  the  plaintiff.  I  think  that  in  this  case  the 
evidence  is  at  any  rate  quite  consistent  with  an 
honest  belief  by  the  defendant  that  he  was  stating 
what  was  true,  and  that  there  was,  therefore,  no 
evidence  of  malice.  If  the  defendant  honestly 
believed  what  be  wrote  that  is  sufficient :  {Spill  v. 
Maule  (ubi  sup.)  Upon  the  facts  of  this  case  I 
am  of  opinion  that  thei-e  was  no  evidence  to  go 
to  the  jury  of  malice  in  fact,  and  that  the  Judge 
ought  to  have  directed  the  jury  to  find  a  verdict 
for  the  defendant.  This  appeal,  therefore,  must 
be  allowed,  and  judgment  entered  for  the  defen- 
dant. 

L0PE8,  L.J. — ^I  am  of  the  same  opinion.  It 
is  the  duty  of  a  solicitor  to  do  everytmng  lawful 
to  protect  the  interests  of  his  client,  and  the 
defendant  therefore  stands  in  the  same  posi- 
tion in  this  respect,  as  Copley  would  have  done. 
It  is  clear  to  me,  therefore,  that  this  occasion  was 
privileged.  That  being  so,  if  there  was  no  evi- 
dence of  express  malice  on  the  part  of  the  defen- 
dant, the  defendant  was  entitled  to  a  verdict.  The 
burden  of  proof  as  to  express  malice  is  upon  the 
plaintiff.  The  plaintiff  must  show  that  the  occa- 
sion was  abused.  By  "  abused  "  I  mean  that  the 
occasion  was  used  for  an  indirect  purpose,  such  as 
gratifying  spite.  The  occasion  is  "used"  when 
the  statement  is  fairly  made  with  respect  to  the 
occasion.  That  being  so,  the  question  arises 
whether  there  was  any  evidence  of  any  indirect 
purpose  on  the  part  of  the  defendant.  That 
comes  to  this  :  did  the  defendant  honestly  believe 
what  he  stated  in  the  letter  ?  I  think  that  he  did, 
and  that  the  facts  proved  show  that  he  did.  There 
is  nothing  whatever  to  show  that  he  didnothonestly 
believe  that  his  client's  debt  was  in  jeopardy, 
whether  it  was  reasonable  or  not  so  to  faielieve, 
and  that  the  statemente  he  made  were  true. 
Assuming,  therefore,  that  there  was  no  reasonable 
ground  for  his  belief,  yet  the  honest  belief  is  suffi- 
cient. Even  if  the  evidence  is  as  consistent  with  no 
honest  belief  as  with  an  honest  belief,  the  defen- 
dant is  entitled  to  a  verdict,  for  the  plaintiff  has 
not  discharged  the  burden  of  proof  which  lies 
upon  him.  I  think  that  judgment  must  be 
entered  for  the  defendant,  and  the  appeal  be 
allowed. 

Davbt,  L.J. — ^I  am  of  the  same  opinion.  The 
plaintiff  has  raised  two  points ;  first,  that  the 
occasion  was  not  privileged ;  second,  that  there  was 
evidence  of  mahce  in  fact.  It  is  not  disputed 
that,  if  the  statemente  had  been  made  by  Copley, 
the  occasion  would  be  privileged,  but  it  is  said 
that  because  the  statements  were  made  by 
Copley's  solicitor  the  occasion  was  not  privileged. 
No  authority  or  principle  has  been  adduced  in 
support  of  that  proposition,  and  in  the  absence  of 
such  authority  or  principle  it  appeara  to  me  tiiat,  on 
principle,  in  a  case  of  this  kind  the  solicitor  is  the 
agent  of  his  client  to  make  such  a  statement  in 
the  ordinary  course  of  his  employment  on  behalf 


of  his  client.  It  is  contended  that  there 
evidence  of  malice  in  fact.  If  there  was  uulita 
in  fact  the  defence  of  privilege  is  rebutted.  Tia 
plaintiff  must  show  that  there  was  malice  in  bd. 
In  Spill  V.  Maule  {ubi  sup.)  Cockbum,  C.J.  gaj»! 
"  If  implied  malice  is  rebutted  by  the  existence  d 
privilege,  actual  malice  may  be  set  up  by  the  d^ 
cumstajices  of  the  case  compared  with  tiie  li^ 
gua^e  used ;  and  this  is  a  question  of  d^ree,  lo 
be  judged  of  in  each  case  by  seeing  wnether, 
under  the  circumstances  proved,  the  langna)ji 
could  have  been  used  honestly  and  band  jUiT 
The  burden  of  proving  that  the  statements  tm 
not  made  honestly  and  bond  fide  is  upon  the  plan- 
tiS.  The  question,  therefore,  is  whether  tbi 
plaintiff  has  g^ven  such  evidence  as  to  show  tU 
the  statemente  were  not  made  honestly  and  had 
fide.  Looking  at  the  whole  of  the  circumstanoai 
of  this  case,  I  think  that  there  is  no  ground  &( 
saying  that  these  stetemente  were  not  nodi 
honestly  and  bond  fide  for  the  purpose  of  protect! 
ing  the  intereste  of  the  client.  If  the  eridem 
is  equally  consistent  with  either  view,  that  is' 
enough  to  prove  malice  in  fact :  (Spill  v.  Itiak 
{ubi  »up.)  There  was  then  in  this  case  no  en< 
dence  upon  which  the  jury  could  find  malice 
fact,  and  judgment  must  be  entered  for  the  de^ 
dant. 

Appeal  aUotoed.    Judgment  entered  for  de/a- 
dant. 

Solicitors  for  the  appellant,  Smile*.  OUard,  aal 
Yates,  for  Welchman  and  Carrick,  Wisbech. 

Solicitors  for  the  respondent,  Meredith,  Sderkt 
and  MiUs,  for  Arthur  Smith,  Wisbech. 


Wednesday,  Feb.  28. 
(Before  Lord  Ushes,  M.R.,  Lofks  and 
Datet,  L.JJ.) 
Boxsius  v.  Goblet  Fb^bes  and  otheks.(ii) 

APPLICATION  FOB  A  NEW  TBIAL. 

Defam,ation — Libel — Privileged      oceaticn — IV^ 

viatory   statements   by   solicitor  in  intensU  tf 

client — Publication  to  clerks. 

If  a  solicitor,  in  the  discharge  of  his  duty  to,  and  » 

the  interests  of,  his  client,  dictates  a  defamaiarf 

letter  to  one   clerk  which  is  copied  by  aiwrfta' 

clerk,  the  publication  to   the  clerks  is  upas 

privileged    occasion,    because    it  is    reasonaHf 

necessary  and  usual  in  the  course  of  a  solieileri 

business. 

PuUman  v.  HiU  (64  L.  T.  Rep.  N.  8.  691 ;  (1891)  i 

Q.  B.  524)  distinguished. 
This  was  an  application  by  the  defendants  bt 
judgment  on  appeal  from  the  verdict  a«4 
judgment  at  the  trial  before  Lawrance,  J.  and* 
jury  in  Middlesex,  the  defendante  not  asking  &>* 
a  new  trial. 

This  was  an  action  brought  against  Mesm. 
Goblet  Freres  and  their  solicitors  to  reoowr 
damages  for  an  alleged  libel. 

Messrs.  Gtoblet  I^eres  alleged  that  a  debt  w» 
due  to  them  fi-om  the  plaintiff,  and  instmctet 
their  solicitors  to  take  stops  to  obtain  pajmofi 
of  that  debt. 

The  solicitors  wrote  a  letter  to  the  pltiniS 
demanding  payment  of  the  alleged  debt  s>A 
making  statemente  defamatory  of  the  pUintiS. 


(a)  Beported  by  J.  H.  WUXUMS,  Eaii.,  BuTUMr«»J'*- 
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This  letter  tras  dictated  hj  the  solicitors  to  a 
shorthand  derk  by  whom  it  was  transcribed ;  it 
was  then  copied  by  aaotiier  clerk  into  the  letter- 
book. 

At  the  trial  before  Lawrance,  J.  and  a  jury,  the 
jaty  found  that  the  defendants  honestly  and  bond 
fide  believed  in  the  truth  of  the  statements  made 
in  the  letter. 

A  verdict  was  found  for  the  plaintiff  with 
damages,  and  judgment  entered  accordingly. 

The  diefendants  applied  for  judgment,  not 
asking  for  a  new  trial. 

Montague  Lueh  and  B.  J.  McNeill  for  the  appel- 
lants.— The  decision  in  PuUman  v.  Hill  (64  ti.  T. 
Eep.  N.  S.  691 ;  (1891)  1  Q.  B.  524)  is  relied  upon 
in  this  case  by  the  plaintiff  to  show  that  there 
was  publication,  and  that  the  publication  was 
not  privileged.  That  was  a  case  in  which  a  firm 
of  merchants  wrote  a  letter  containing  defama- 
tory statements,  which  was  dictated  to  a  short- 
hand clerk  and  copied  by  another  clerk.  A  soli- 
citor, however,  is  very  different  from  a  merchant. 
In  the  course  of  a  solicitor's  business  he  must 
constantly  make  statements  which  reflect  upon 
the  character  of  other  persons  when  acting  on 
hehaU  of  his  clients.  He  could  not  carry  on  his 
business,  and  do  his  duty  to  his  clients,  unless  he 
employed  clerks  in  the  writing  and  copying  of 
ffucn  statements.  The  occasion  of  the  publication 
of  the  letter  in  this  case  to  the  solicitor's 
clerks  was,  therefore,  a  privileged  occasion. 
If  occasions  of  this  kind  were  not  privileged  a 
solicitor  could  not  dictate  instmctions  for  counsel, 
or  for  drawing  a  brief,  to  his  clerks ;  and  counsel 
could  not  obtain  assistance  from  other  counsel  in 
getting  up  their  briefs.  In  Lawless  v.  Anglo- 
Egyptian  Cotton  Company  (L.  Bep.  4  Q.  B.  262)  it 
was  held  that  the  printing  of  a  report  by  directors 
to  shareholders,  which  was  published  to  the  share- 
holders upon  a  privileged  occasion,  was  not  a 
publication  to  the  printers  which  would  make  the 
directors  liable  in  an  action  for  libel.  In  that 
case  MeUor,  J.  said :  "  I  think  we  should  be  going 
against  what  I  may  call  progress,  if  we  were  to 
hold  that  the  delivery  of  the  manuscript  of  the 
report  to  the  printer,  for  the  purpose  of  naving  it 
pnnted,  is  a  publication  which  prevents  the  com- 
mtmication  from  being  privileged."  In  Lake  v. 
Kin^  (1  Levinz.  240)  it  was  held  that  it  was 
justifiable  to  have  printed  a  oirculaS-  which  would 
be  privileged  in  regard  to  the  persons  to  whom  it 
was  sent,  upon  the  ground  that  it  would  have 
been  justifiable  to  nave  it  copied  by  clerks. 
Printing,  dictating,  and  having  copied  are 
reasonably  necessary  modes  of  performing  his 
dutj  on  the  part  of  a  solicitor,  and  are  there- 
fore privileged.  In  several  cases  it  has  been  held 
that  statements  made  upon  a  privileged  occasion 
are  none  the  less  privileged  because  made  in  the 
presence  of  third  parties  who  have  no  interest  in 
the  matter : 

Toogood  V.  Spyring,  1  C.  M.  &  B.  181 ; 
Henviood  v.  Harruon,  26  Ii.  T.  Eep.  N.  S.  938  ;  L. 
Bep.  7  C.  P.  606. 

Bhike  Odgers,  Q.C.  and  S.  A.  Forman  for  the 
ftspondent. — The  principle  of  the  decision  in 
Puuman  v.  Hill  (uH  sup.)  applies  to  and  governs 
this  case,  and  that  case  is  binding  upon  this  court. 
That  case  related  to  merchants,  but  there  can  be 
no  distinction  in  principle  between  the  business 
of  aolidtors  and  tne  business  of  merchants.    In 


PiUlman  v.  HiU,  Kay,  L.J.  says :  "  The  conse- 
quence of  such  an  alteration  in  the  law  would  be 
this,  that  any  merchant  or  any  solicitor  who 
desired  to  write  a  libel  concerning  any  person 
would  be  privileged  to  communicate  the  libel  to 
any  agent  he  pleased,  if  it  was  in  the  ordinary 
course  of  his  business.  That  would  be  an  extra- 
ordinary alteration  of  the  law."  The  occasion 
was  not  privileged,  because  the  letter  which  was 
written  was  too  strong  and  said  too  much  : 

Tiuon  V.  Svans,  12  A.  &  E.  733 ; 

DielMon  v.  Ftlton,  1  F.  &  F.  419. 

[Lord  Ebheb,  M.B. — The  first  of  those  cases 
would  not  be  so  decided  in  these  days.]  The 
publication  to  the  clerks  was  not  upon  a  privileged 
occasion.  The  solicitor  could  have  performednis 
duty  to  his  client  by  writing  the  letter  himself. 
It  is  no  more  necessary  for  a  solicitor  than  for  a 
merchant  to  have  this  letter  written  or  copied  by 
clerks.  A  Ubel  may  be  published  to  the  c^rks  in 
a  solicitor's  ofBce,  and  the  publication  not  be 
privileged : 

Bruton  v.  Dowrs,  1  F.  &  F.  668. 

Lord  EsESB,  M.B. — ^In  this  action  for  libel  w» 
have  to  consider  whether  there  has  been  a  mis- 
carriage of  justice,  and  whether  there  ought  not 
to  have  be^  a  verdict  and  judgment  for  the 
defendants.  In  the  case  of  Pullman  v.  HiU  {uhi 
sup.)  we  held  in  this  court  that,  if  a  merchant 
writes  about  a  customer  or  other  person  a  libel 
which  if  sent  to  the  customer  himself  would  be 
sent  upon  a  privileged  occasion,  and  dictates  it  to 
a  clerk  in  his  office,  or  gives  it  to  a  clerk  to  copy, 
that  is  a  publication  to  the  clerk,  and  is  not 
written  on  a  privileged  occasion  at  all.  We  so 
held  upon  the  ground  that  it  is  not  within  the 
ordinary  course  of  the  business  of  a  merchant  to 
write  defamatory  letters,  and  that,  if  he  does  write 
defamatory  letters,  it  is  not  reasonably  necessary 
in  so  doing,  and  is  not  in  the  ordinary  course  of 
his  business,  to  dictate  the  letters  to,  and  get  them 
copied  by,  a  clerk  in  his  office.  That  we  laid 
down  in  the  case  of  a  merchant.  The  question 
now  arises  in  the  case  of  a  solicitor.  In  ibis  case 
a  solicitor  was  instructed  by  a  client  to  obtain 
payment  of  an  account  for  lum,  and  to  press  for 
payment  of  that  account  to  the  extent  of  telling 
the  debtor  that  he  is  seeking  to  evade  payment  by 
a  shabby  or  criminal  trick,  and  he  wrote  to  the 
debtor  to  that  effect.  Now,  the  first  point  taken 
is,  that  doing  this  was  not  part  of  the  ordinary 
business  of  a  solicitor.  We  overruled  that  objec- 
tion a  few  days  ago  in  the  case  of  Baker  v. 
Carrick  (ante,  p.  366)  because  of  the  knowledge  of 
business  which  we  possess,  especially  as  to  legal 
practice.  We  said  that  it  was  part  of  the  ordinary 
business  of  a  solicitor  before  action  to  endeavour 
to  obtain  payment  for  his  client  by  threatening  to 
take  proceedings  of  some  kind.  That  being  so, 
this  solicitor  was  instructed  to  do  that  very  thing, 
to  obtain  payment  and  to  threaten  legal  proceed- 
ings. What  he  did,  then,  was  in  the  ordinary 
course  of  his  business.  It  is  a  usual  and  frequent 
part  of  the  ordinary  business  of  a  solicitor  to 
write  defamatory  matter  relating  to  those  persons 
to  whom  the  letters  are  written.  Everyone  knows 
that  it  is  so,  and  that  a  solicitor  could  not  perform 
his  duty  to  his  clients  without  doing  it.  That 
distinguishes  the  case  of  a  solicitor  from  that  of  a 
merchant  who  has  no  such  duty  to  perform.  We 
held  in  the  case  which  I  have  mentioned,  Baker 
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v.  Carriek  {ubi  sup.)  that,  if  what  is  written  bj 
the  solicitor  would,  if  written  by  the  dient,  be 
written  upon  a  privileged  occasion,  then  the  occa- 
sion is  privileged  on  the  part  of  the  solicitor. 
This  solicitor,  therefore,  being  instracted  hj  the 
client  to  obtain  payment  of  his  acoonnt  by  pres- 
sure, if  the  letter  if  written  by  the  client  would 
have  been  written  on  a  privileged  occasion,  it  was 
written  by  the  solicitor  upon  a  privileged  occasion. 
In  this  case,  therefore,  the  letter  was  written  to 
the  plaintiff  upon  a  privileged  occasion  on  the 
part  of  the  solicitor  because,  if  Groblet  Fibres  had 
written  it,  it  would  have  been  written  on  a 
privileged  occasion.  This  letter,  then,  was 
written  by  the  solicitor  upon  a  privileged  occasion. 
It  is  said,  however,  that  the  solicitor  oould  not 
claim  the  privilege  as  between  himself  and  the 
shorthand  and  copying  clerk,  in  his  office. 
Upon  consideration  that  point  seems  to  come  to 
this :  It  was  the  duty  of  the  solicitor  to  write  this 
letter.  Does  it  not  follow  that  it  was  his  duty  to 
do  so  in  the  ordinary  reasonably  necessary  way 
of  performing  that  dutj  P  A  sohcitor  has  duties 
to  perform  for  many  chents,  and  he  has  to  perform 
all  those  duties  with  due  diligence.  The  court, 
Icnowing  what  is  the  usual  and  necessary  practice 
of  a  solicitor's  office,  is  prepared  to  say,  even 
without  the  assistance  of  the  purr,  that  the  court 
-can  hold  that  a  solicitor,  who  had  been  instructed 
to  write  defamatory  matter  on  behalf  of  a  client, 
is  allowed  to  do  so  in  the  ordinary  and  reasonably 
necessary  manner  of  performing  his  duty  to  his 
-client,  and  that  that  mvolves  having  such  com- 
municationB  copied  by  a  clerk.  It  has  often  been 
held  that  it  is  the  proper  mode  of  doing  business 
in  a  solicitor's  office  to  have  letters  copied.  This 
case,  therefore,  is  distinguishable  from  that  of  a 
merchant.  When  a  merchant  writes  his  own 
lettera,  it  is  no  part  of  his  bnsineBs  as  a  merahant 
to  write  libels  at  all,  and  not,  therefore,  to  have 
them  dictated  to  or  copied  by  a  clerk.  If  he  does 
so,  he  does  it  at  his  risk.  A  solicitor,  how- 
ever, is  bound  to  do  so  in  performing  his  duty  to 
his  client.  It  is  consonant  with  justice  and  good 
sense  to  hold  that,  in  doing  what  he  is  obliged  to 
do  in  the  ordinary  course  of  business  for  the  pur- 
pose of  performing  his  duty  to  his  client,  he  is 
doing  it  on  a  privileged  occasion.  I  think  that 
where  he  is  doing  what  would  be  done  on  a  privi- 
lege occasion  for  him  as  regards  the  person 
written  to,  it  being  his  duty  to  do  it  for  his 
dient,  and  it  being  a  reasonable  and  necessary 
manner  of  carrying  out  his  duty  to  his  client  to 
dictate  the  letter  and  have  it  copied,  if  he  does  it 
in  that  way,  the  occasion  is  clearly  privileged,  and 
he  is  not  bable  in  an  action  for  libel  unless  malice 
in  fact  is  proved.  In  this  case  the  jury  found 
that  there  was  no  malice  in  fact,  and  the  defen- 
dants are  therefore  entitled  to  judgment. 

LoPBS,  L.J. — I  am  of  the  same  opinion.  Two 
questions  are  raised  in  this  case.  The  first  is, 
whether  there  was  any  evidence  of  the  publication 
of  the  libel ;  and  the  second  is,  whether  the  occa- 
sion of  publication  was  a  privileged  occasion.  As 
to  pubbcation,  it  appears  to  me  that  there  was 
evidence  of  publication  of  the  defamatory  matter 
to  third  persons ;  that  is,  to  the  clerks  in  the 
solicitor's  office.  The  libel,  therefore,  was  pub- 
lished by  the  defendants.  The  other  question 
ia  one  of  more  importance  and  difficulty.  It 
is  difficult  to  define  in  a  general  way  what 
is    a    privileged    occasion,    and    to     say   what 


kind  or  amount  of   duty  or  interest  is  neces- 
sary in  all  cases   to  make   an   occasion    priri- 
leged.     For  the  purposes  of  the  present  case  I 
am  prepared  to  lay   down  this  rule :  that,  if  a 
communication  made  by  a  solicitor  to  a  third 
party  is  reasonably  necessary  and  usual  in  the 
discharge  of  his  duty  to  his  dient,  and  in  the 
interest  of  his  client,  the  occasion  is  privileged 
KTow,  there  would  be  no  doubt  in  this  case  if  the 
publication  had  been  directly  to  the  plaintiff,  but 
the  difficulty  arises  because  the  communication 
was  not  made  directly  bv  the  solicitor  to  the 
plaintiff,  but  through  a  clerk.  It  is  said  that  there 
was  no  privileged  occasion  as  between  the  soli- 
citor and  his  clerks.    In  mv  opinion  that  occasion 
was  privileged.    I  think  that  it  was  reasonably 
necessary  for  the  solicitor  to  make  the  communi- 
cation to  his  clerk,  and  that  it  was  usual  for  him 
to  do  so  in  discharge  of  his  dnty  to  his  client,  and 
in  the  interest  of  his  client.     We  have  been  much 
pressed  in  argument  with  the  case  of  Pullman  v. 
HiU    (ubi  sup.),  which  to    some    extent    was  a 
novd    dedsion.    That  case,   however,  is  cleariy 
distinguishable.  The  whole  ground  of  the  decision 
in  that  case  was  that  it  was  not  in  the  usual 
course  of  a  merchant's  business  to  write  defama- 
tory matter  and  to  communicate  it  to  his  clerks. 
I  adhere  to  what  I  said  in  that  case,  as  follows : 
"  It  is  said  that  business  cannot  be  carried  on  if 
merchante  may  not  employ  their  clerks  to  write 
letters  for  them  in  the  ordinary  course  of  business. 
I  think  the  answer  to  this  is  very  simple.    I  have 
never  yet  heard  that  it  is  in  the  usual  coarse 
of  a  merchant's  business  to  write  letters  containing 
defamatory  statemente.    If  a  merchant  has  occa- 
sion to  wnto  such  a  letter  he  must  write  it  him- 
self, and  make  a  copy  of  it  himself,  or  he  most 
take  the  consequences."    I  venture  to  think  that 
there  is  nothing  wrong  in  that  statement.    The 
course  of  business  in  a  solicitor's  office  is  entirely 
different.    It  would  be  impossible  to  carry  on  the 
business  of  a  solicitor  uiuess  defamatory  matter 
was  sometimes  communicated  to  derks  in  the 
office.    That  is  the  usual  course  of  business  in  a 
solicitor's  office.    I  am  of  opinion,  therefore,  that 
this  occasion  was  privileged.    If  the  occasion  was 
privileged,  the  plaintiff  must  fail  unless  there  is 
evidence  of  mauce  in  fact.    The  jury  have  found 
that  there  was  no  malice  in  fact.    The  oommiini- 
caiion,  therefore,  was  privileged,  and  the  defen- 
dants are  entitled  to  verdict  and  judgment. 

Datet,  L.J. — ^I  am  of  the  same  opinion.  This 
case  is  distinguishable  from  Pullman  v.  HUl  (M 
sup.)  upon  the  grounds  which  have  been  stated, 
and  I  think  that  our  decision  in  this  case  is 
justified  by  the  earlier  authorities,  and  by  good 
sense. 

Appeal     aUowed.       Judgm,ent    entered    f«f 
defendanti. 

Solicitors  for  the  appellants,  Wrentted  and 
Sharp. 

Soucitora  for  the  respondent,  Shipper  and 
Tucker. 
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HIGH    COURT    OF   JUSTICE. 

OHAHrCERY  DIVISION. 

Feb.  21,  22,  and  23. 

(Before  Bomeb,  J.) 

The  Matob,  AIiDebwdn,  and  Citizens  of  the 

CiTT  OF  BiBMINSHAJI  V.  FOSTEB.  (a) 

Statutory  market — Private  tale-yard — Diaturhanee 

— Injunction. 
By  virtue  of  a  eonsolidaling  statute  of  1883  the 
eorporation  of  Birmingham  had  the  sole  right  to 
establith,  and  had  in  fact,  a  -market  for  pigs. 
Under  teet.  90  of  this  Act  penalties  were  imposed 
upon  any  person  selling,  or  exposing  for  sale 
within  the  borough,  any  animals  or  articles  {in 
respect  of  lohuih  tolls  were  authorised  to  be  taken) 
"  except  in  some  VMxrket  or  fair  lawfully  autho- 
rised, or  in  his  own  dweUing-plaee,  shop,  or  place 
of  business,     ...    or  on  any  farm  or  land  in 
his  occupation." 
The  defendants  were  an  association  of  six  individuals 
who  had  set  up  vnthin  the  borough  a  sale-yard,  or 
private  market  for  pigs,  to  which  the  public  had 
access  during  market  hours,  and  at  which  the  pigs 
of  anyone  might  be  sold.    In  this  sale-yard  there 
were  common  ways,  and  a  common  room  provided 
for  the  frequenters  of  the  market.    All  the  sales 
of  pigs  were,  however,  effected  through  the  in- 
aimdual  mernbers  of  the  association,  to  whom 
alone  the  various  staUs  were  lei  as  yearly  tenants ; 
and  a  charge  of  2d.  had  to  be  paid  by  them,  to  the 
association  for  every  pig  sold,  whether  on  the 
premises  or  not.     There  was  evidence  that  sales 
took  place  on  portions  of  the  yard  not  let  to  the 
individual  defendants. 
Btld,  that  what  the  defendants  toere  doing  as  an 
association  and  as  individuals  was   not  within 
the  exceptions  in  the  Act  of  1883,  but  amounted 
to  a  disturbance  of   the  market  rights  of   the 
plaintiffs,  which  must  be  restrained  by  an  in- 
junction. 
The  defendants  in  this  case  were  Daniel  John 
Foster,  and  five  others,  who  carried  on  business 
in  partnership  together  at  Birmingham,  as  the 
BimuDgham  Pig  Salesmen's  Association.     The 
corporation    of    Birmingham    claimed   to   have 
vested  in  them  certain  ancient  manorial  rights  of 
market,  and  also  statutory  rights  for    holding 
markets  for  neat  cattle,  horses,  sheep,  pigs,  and 
other  goods  and  commoditieE,  under  the  Birming- 
ham Corporation  (Consolidation)  Act  1883. 

By  sect.  89  of  this  Act  it  was  provided  that  the 
property,  rights,  powers,  and  privileges  of  the 
corporation  in  relation  to  markets  and  fairs 
should  continue  vested  in  and  might  be  exercised 
by  the  corporation,  and  that  they  should  have 
power  to  continue  and  provide  market  places  for 
the  sale  of  marketable  articles  and  places  for 
fairs. 

By  sect.  90  of  the  same  Act  it  was  enacted  that 
every  person  who  shoiild  sell  or  expose  for  sale 
witmn  the  borough  of  Birmingham,  except  in 
some  market  or  fair  lawfully  authorised,  or  in  his 
own  dwelling-place,  shop,  or  place  of  business,  or 
the  dwelling-place,  shop,  or  place  of  business  of 
the  buyer,  or  intended  Duyer,  or  on  any  farm  or 
land  in  his  occupation,  or  La  the  occupation  of  a 
hujer  or  intend^  buyer,  any  animal,  article,  or 
thmg,  in  respect  of  which  tolls,  rents,  stallages, 

(<)  Beponed  b7  Q.  3IACAH,  Eiq.,  Banlster-ftVLaw. 


or  charges  were  by  that  Act  authorised  to  be 
taken,  should  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  forty  shiUings ;  and  in 
addition  to  pay  all  the  tolls,  rents,  stailages,  or 
charges  which  he  would  have  been  liable  to  pay 
if  the  animal,  article,  or  thing  had  been  sold  m  a 
market  or  fair  of  the  corporation. 

By  the  9l8t  section  the  corpomtion  were  autho- 
rised to  demand  and  receive  tolls.  The  market 
for  neat  cattle,  horses,  sheep,  and  pigs  had  been 
held  in  Birmingham,  at  a  place  ceJled  the  Moat 
or  Moat  Honse,  from  1824  until  the  27th  Oct. 
1892.  On  this  27th  Oct.  1892  the  market,  so  far 
as  concerned  the  sale  of  pigs,  was,  under  the  pro- 
visions of  the  Act  of  1883,  removed  to  a  market 
place  duly  opened  in  Montagu- street,  Birmingham. 
Soon  after  this  removal,  the  defendants,  acting 
together,  opened  an  establishment  in  Bordesley- 
sti«et,  Allison-street,  and  Menden-street,  in  the 
town  of  Birmingham,  for  the  sale  of  pigs,  and 
occasionally  other  animals.  They  carried  on  busi- 
ness vnder  a  partnership  deed  of  the  14th  Oct. 
1891,  which  provided  {inter  alia)  that,  upon  the 
completion  of  the  contemplated  buildings,  the 
partners  should  allocate  the  premises  among 
themselves,  so  that  the  portion  to  be  taken  by  each 
partner  should  be  for  his  own  exclusive  occupation, 
and  for  the  transaction  thereof  of  his  own  bond 
fide  business  as  a  salesman  of  pigs.  Each  partner 
was  under  the  same  deed  to  pay  to  the  parbiership 
funds  2d.  in  respect  of  each  pig  so  sold,  whether 
sold  on  the  partnership  premises  or  not.  The 
business  premises  consisted  of  a  large  covered 
yard,  divided  into  pens  with  a  glass  roof,  a  care- 
taker's house,  and  a  room  for  the  use  of  the  public, 
who  were  admitted  at  all  times  during  hours  of 
business.  Portions  of  the  said  sale-yard  were 
demised  by  the  defendants,  as  an  association,  to 
the  individual  defendants  as  separate  tenants,  on 
yearly  tenancies,  to  be  held  by  each  tenant  in  his 
separate  exclusive  occupation,  and  for  his  own 
private  and  separate  business.  In  each  agreement 
of  tenancy  the  tenant  had  parts  of  the  land 
granted  to  him  with  full  right  of  way  over  and 
along  paths  and  ways  shown  upon  a  plan,  together 
with  the  joint  user,  in  common  with  the  other 
tenants,  of  adjoining  offices  and  corridor,  and 
together  with  the  joint  use  of  a  weighing  machine 
erected  on  part  of  the  land.  Each  tenancy  was 
from  year  to  year  at  a  fixed  rent,  and  the  tenant 
was  to  pay  all  rates  and  taxes,  and  the  landlords 
were  to  keep  the  premises  in  repair. 

The  new  pig  market  of  the  corporation  in 
Montagn-street  was  practically  deserted,  and  the 
defendants  alleged  that  it  was  in  an  unsuitable 
place.  In  the  defendants'  own  sale-yard  all  sales 
were  conducted  through  one  of  the  tenants  of 
the  stalls,  but  when  the  market  was  open  any 
person  might  come  in.  Sales  were  sometimes 
effected  on  parts  of  the  premises  not  leased  to  any 
of  the  individual  tenants. 

The  plaintiffs  alleged  damage  from  loss  of  tolls 
by  reason  of  the  infringement  of  their  rights,  and 
ciaimed  an  injunction  restraining  the  defendants 
and  each  of  them  from  establishing  or  maintaining 
the  sale-yard  or  private  market  for  the  sale  of  pigs 
upon  their  premises,  and  an  account  of  all  pigs 
sold. 

In  their  statement  of  defence  the  defendants 
alleged  that  no  animals  were  exposed  for  sale  in 
their  yard,  nor  was  any  business  done  except  by 
each  separate  tenant  in  his  own  shop  or  separate 
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place  of  business,  &c.,  as  anthorised  by  sect.  90  of 
the  Birmingham  Coi-poration  Consohdation  Act 
1883.  In  the  altematiye,  if  the  different  portions 
of  the  said  yard  should  not  be  held  to  be  the  shops 
or  places  of  business,  or  in  the  occupation  of  the 
defendants  seTerally,  then  the  defendants  said 
that  no  person  other  than  some  or  one  of  them 
had  ever  been  allowed  to  sell  animals  upon  the 
premises,  and  that  the  same  was  their  shop  or 
place  of  buBiness  within  the  meaning  of  the  90th 
section. 

Sir  Richard  Webtter,  Q.C.,  Neville,  Q.O.,  and 
JJ.  /.  Parker  for  the  plaintiSs. — Jka  r^ards  the 
defendants  as  an  association,  what  they  nave  done 
is  practically  to  set  up  a  rival  market  to  that  of 
the  corporation,  even  if  it  is  not  in  the  strict 
sense  a  public  market.  By  the  receipt  of  2d.  tor 
every  pig  sold,  the  association  are  clearly  dis- 
turbing the  market  rights  of  the  plain  tiffs.  Sales 
also  take  place  on  paits  of  the  premises  in  the 
possession  of  the  association,  and  not  of  the  in- 
dividuals. Kor  has  there  been  any  failure  on  the 
part  of  the  corporation  to  provide  a  market  for 
pigs.  Even  if  there  had  been,  that  tcoold  not  be 
a  defence  to  this  action : 

Qoldsmid  r.  Oreat  Eaetem  Railway  Company,  49 

L.  T.  Eep.  N.  S.  717  ;  25  Ch.  Diy.  511 ;  52  L.  T. 

Eep.  N.  S.  270 ;  9  App.  Caa.  927. 

The  mere  taking  of  rent  for  stalls  from  the  indi- 
viduals, apart  from  the  taking  of  a  toll,  is  sufficient 
to  make  tne  action  of  the  association  a  disturbance 
of  the  plaintiffs'  nghts,  and  to  support  this  claim 
for  an  injunction : 

Motley  V.  Chadwick,  7  B.  &  C.  47,  note  (a) ; 

The  Mayor,  Aldermen,  and  Bwrgeetee  cf  Dorchester 

v.  Ensor,  21  L.  T.  Bep.  N.  S.  145 ;  L.  Bep.  4  Ex. 

335  J 
The  Mayor  and  Commonalty  of  the  City  of  London  v. 

Low,  42  L.  T.  Bep.  N.  S.  16 ;  49  L.  J.  144,  Q.  B. 
As  against  the  defendants  individually,  they  can- 
not say  that  the  sales  take  place  in  their  shops  or 
places  of  business,  as  the  bau-gains  are  often  struck 
in  parts  not  leased  to  them.  The  case  of  Pope  v. 
WhaUey  (11  L.  T.  Rep.  N.  S.  769 ;  6  B.  &.  S.  303) 
shows  how  the  term  "  dwelling-place  or  shop  "  is 
to  be  construed,  having  regard  to  all  the  circum- 
stances. There  are  cases  where,  on  the  balance 
of  convenience,  the  court  will  not  interfere  by 
interlocutory  injunction,  as  in  Elwet  v.  Payne 
(41  L.  T.  Eei).  N.  S.  118 ;  12  Ch.  Div.  468).  That 
does  not  apply  here. 

Cozens-Hardy,  Q.C.,  Baldane,  Q.C,  and  Hu^o 
Taung  for  the  defendants. — There  is  no  dis- 
turbance of  a  manorial  market  here.  The  plain- 
tiffs have  lost  their  common  law  rights  by  getting 
statntoty  powers : 

The  Mayor,  Aldermen,  and  Citizen*  of  Manchester 

V.  Lyons,  47  li.  T.  Bep.  N.  S.  677 ;   22  Ch.  Div. 

287. 
What  was  done  here  by  the  defendants  amounted 
to  sales  in  the  ordinary  course  of  business,  in 
their  own  places  of  business,  and  is  within  the 
exception  in  sect.  90  of  the  Act  of  1883.  The  case 
of  Abergavenny  Improvement  CommisHonere  v. 
Straker  (60  L.  T.  Hep.  N.  S.  756 ;  42  Oh.  Div. 
83)  gives  an  illustration  of  what  was  held  to  be 
an  exception  within  a  similar  Act.  The  essential 
ingredients  of  a  market  are  absent  here : 

The  DuTce   of   Bedford  v.  Oversew*  qf  Bt.  Paul's, 

Covent  Garden,  45  L.  T.  Bep.  N.  S.  616 ;  51  L.  J. 

N.  S.  41,  M.  C. 


A  market  is  a  place  where  eveiybody  has  a  right 
to  sell  his  goods.  Here  that  is  not  so.  The  "place 
of  business  "  referred  to  in  sect.  90  of  the  Act  is 
the  place  where  the  occupant  has  a  rizht  of  posses- 
sion. The  association  has  a  right  to  tae  poeaessian 
of  the  whole  of  this  area.  The  partnerahip  deed 
shows  that.  Then,  by  the  agreement  for  a  t^iancy 
with  the  individual  members  of  the  association, 
each  had  exclusive  occupation  of  his  stall  or  stalls, 
and  was  rated  separatefy  in  respect  of  his  holding, 
as  in 

The  MvivLol  Tontine  Westminster  ChearAers  Atto- 
etoiton  JAimiied  v.  The  Assessment  Oomrnistioners 
of  8t.  George's  Union,  25  L.  T.  Bep.  N.  S.  696; 
7  Q.  B.  90. 

There  is  thus  separate  occupation  by  each  indi- 
vidual tenant,  and  we  submit  that  the  action  must 
fail  as  against  the  association,  and  the  individoal 
members  of  it. 

BoMEB,  J. — I  think  that  the  plaintiffs  in  this 
case  are  entitled  to  an  injunction.  I  shall  assume 
in  this  case  that,  in  accordance  with  the  principle 
laid  down  in  the  case  of  the  Mayor  of  Mxmehe$ier 
V.  Lyons  (47  L.  T.  B«p.  N.  S.  677;  22  Ch.  Div. 
287),  the  plaintiffs  here  must,  in  respect  of  their 
market,  rely  upon  their  statutory  market  rights, 
and  not  rely  upon  any  special  privileges  or  rights, 
if  there  were  any,  attached  to  the  old  manorial 
market  which  has  been  referred  to.  But^  under 
the  statute,  the  plaintiffs  have  undoubtedly  market 
rights.  They  alone  have  the  right  to  establish  a 
market,  aud  seeing  that  this  case  deals  solely  with 
pigs,  I  shall  hereuter  refer  to  the  market  as  a  pig 
market.  They  alone  have  the  right  to  estabfi^ 
and  keep  up  a  pig  mai-ket  in  the  town  of  Birming- 
ham. They  have  a  pig  market  in  Birmingham, 
and  the  plaintiffs  have  the  right  to  say  that  no 
one  shall  aold  another  pig  market  in  the  town,  or 
disturb  the  plaintiffs'  market,  subject  of  course  to 
any  statutory  rights  given  to  persons  dwelling  in 
or  using  that  town.  Now  I  agree  that,  treating, 
as  I  do,  the  plaintiffs'  market  as  a  statntcHy 
market,  having  regard  to  sect.  90  of  the  Birming- 
ham Corporation  Consolidation  Act  1883,  tas 
plaintiffs  cannot  be  heard  to  say  that  their  market 
rights  are  infringed,  or  their  market  disturbed, 
merely  because  any  person  is  selling  or  exposing 
for  sale  within  the  borough  "  in  his  own  dwelling- 
place,  shop,  or  place  of  Dusiness,  or  on  any  farm 
or  land  in  his  occupation,"  pigs  or  other  things. 
But,  subject  to  those  statutory  piovisions,  no 
person,as  I  have  said,  within  the  plaintiffs'  borough 
has  a  right  to  attempt  to  set  up  a  a  rival  market, 
or  to  msturb  the  plaintiffs'  statutory  market 
Now,  on  the  facts,  I  think  that  the  defen- 
dants are  disturbing  the  plaintiffs'  market,  and 
infringing  the  plaintiffs'  rights.  First,  I  irill 
ccnsider  what  the  defendants  are  doing  regarded 
as  an  association,  and  apart  from  what  eatsh  is 
doins  as  an  individual  renter  of  stalls,  or  an 
individual  seller  or  buyer.  Now,  in  substance,  in 
my  opinion,  what  the  defendants  have  done  in 
tbls  case  is  to  establish  a  market  for  the  sale  of 
pigs,  a  market  that  shall  be  a  rival  market  to  the 
plaintiffs'  market,  and  a  market  that  has  been 
successful  in  its  object,  and  has  practically  de- 
stroyed the  plaintiffs'  pig  market.  What  they 
did  was  this :  They  have  acquired  a  large  site, 
and  erected  a  large  building  and  premises  on  that 
site,  and  they  have  laid  out  that  site  and  their 
buildings  as  and  for  a  market — ^and  I  need  not 
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olj  ihat  I  use  the  term  "market "  in  this  context 
in  its  popular  and  Bnbstantial  sense,  and  not  in 
its  strict  legal  sense.  They  let  ont  stalls  and 
offices,  port  of  their  buildings  and  premises,  to 
the  indiridoal  members  of  tiie  association.  Thej 
corned  profits  by  reason  of  the  establishment 
of  their  market,  and  of  the  way  in  which  their 
premises  were  used  for  the  sale  and  offering  for 
sale  of  pigs.  At  market  hours  the  premises  are 
thrown  open,  and  any  person  who  likes  may  come 
in  as  a  buyer.  Any  persons  pigs  can  be  sent  to 
be  sold  at  this  market.  The  only  restriction 
practically  to  the  sale  is  this,  that  the  actual  sales 
must  be  effected  through  one  of  the  stall  renters, 
who  sella  on  commission.  There  is  on  the  pre- 
mises every  conTenience  and  every  arrangement 
made  for  a  public  market.  There  are  common 
ways,  down  which  and  along  which  the  public  can 
so.  There  are  lairs  provided  for  the  bedding  and 
feeding  of  the  pigs,  there  are  two  common 
wwighing  machines,  and  there  is  a  common  room 
for  the  frequenters  of  the  market,  and  by  fre- 
quenters I  mean  those  other  than  the  defendants 
jadiridually.  There  are  considerable  parts  of  the 
defendants  premises  which  are  not  let  to  the 
ini^vidual  defendants,  and  there  are  places  which 
are  used  occasionally  for  pens  for  pigs,  which  are 
not  included  in  any  of  the  individuiu  lettings  to 
tiie  defendants.  The  fact  is,  that  the  whole 
scheme  under  which  this  market  and  these  pre- 
mises have  been  established  by  the  defendants  is 
one  to  enable,  as  it.  appears  to  me,  the  defendants 
to  oust  the  plaintiffs'  marketable  rights.  It  is 
true  that  in  this  case  the  pigs  cannot  be  sold  in 
the  defendants'  market  except  through  the  medium 
of  one  of  the  defendants.  I  need  scarcely  say 
that  in  itself  clearly  makes  no  difference,  and 
does  not  prevent  what  the  defendants  are  doing 
from  being  a  disturbance  of  the  plaintiffs'  market. 
Indeed,  looking  at  the  circumstances  of  this  case, 
if  it  is  not  a  disturbance  of  the  plaintiffs'  market, 
I  do  not  know  what  would  amount  to  such  a  dis- 
turbance. The  circumstances  are,  to  my  mind, 
stronger  than  those  which  occurred  in  the  case  of 
Goldsmid  v.  Great  Eastern  JRaUway  Company 
(48  L.  T.  Bep.  N.  S.  717  ;  25  Ch.  Div.  511),  to  which 
my  attention  has  been  called.  Then,  when  I  turn 
to  oonsider  not  what  the  association  as  a  whole 
are  doing,  but  what  each  individual  tenant  is 
doing,  what  do  I  find  ?  In  my  opinion  it  is  not  a 
case  where,  regarding  each  individual  defendant, 
he  is  selling  at  a  "  shop  or  at  a  place  of  business, 
or  on  any  farm  or  land  in  his  occupation  "  within 
the  meaning  of  those  terms  as  used  in  sect.  90  of 
the  Act.  Of  course,  in  one  sense  everyone  selling 
at  a  market,  who  habitually  attends  the  market  in 
the  course  c^  business,  might  be  said  to  be  selling 
at  hig  place  of  business.  But  the  term  "  place  of 
hufflnesB  "  in  sect.  90  is  certainly  not  used  in  such 
a  broad  sense  as  that,  and  when  I  look  at  the  sales 
which  are  taking  place  on  these  premises,  as  a 
matter  of  substance  and  fact  I  think  they  are 
not  even  taking  place  exclusively  on  the  premises 
which  are  occupied  by  each  defendant  as  a  lessee 
or  tenant  of  the  association.  The  association  may 
be  said  to  be,  in  one  sense,  in  possession  of  the 
whole  premises  as  owners,  but  as  an  association 
they  are  not  selling  at  all,  or  offering  for  sale.  It 
is  each  individual  defendant  who  is  selling,  and 
«ach  individual  who  is  selling  has  certainty  not 
confined  his  buying  and  selling  to  sales  effected 
on  the  parts  of  the  premises  leased  to  him  as 


tenant.  He  may,  in  many  cases,  effect  sales 
when  he  or  the  purchaser,  or  both,  are  at  the 
pens,  or  in  the  office  rented  and  occupied  by 
each  individual ;  but  knowing  how  business  is 
carried  on  in  a  market  like  this,  and  indeed  seeing 
how  the  business  is  carried  on  from  the  evidence 
before  me,  I  am  satisfied  that  this  is  not  a  case 
where  it  can  be  said  that  the  usual  sales  effected 
by  each  defendant  are  effected  by  him  in  any  shop 
of  his,  or  any  place  of  business  of  his,  or  on  anr 
land  occupied  by  him.  For  these  reasons  I  hold, 
as  I  have  said,  that  the  plaintiffs  are  entitled  to 
an  injunction,  and  the  form  of  injunction  which 
it  appears  to  me  they  are  entitled  to,  and  which 
will  be  sufficient  to  protect  their  rights  is  this  :  I 
restrain  the  defendants  and  each  of  them  from 
using  or  permitting  to  be  used  the  premises  in 
question  for  the  sale  of  pigs  sjb  the  premises  have 
been  hitherto  used,  or  in  any  way  so  as  to  be  a 
disturbance  of  the  plaintiffs'  pig  market,  or  so  as 
to  infringe  the  plaintiffs'  market  rights.  I  then 
grant  an  inquiry  as  to  damages,  and  order  the 
defendants  to  pay  the  costs  of  t^e  action  up  to 
and  including  judgment 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritchard,  and  Bar  ham,  for  Ed.  0.  Smith, 
Birmingham. 

Solicitor  for  the  defendants,  C.  E.  Beal,  for 
Morton  and  Bed/em,  Birmingham. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Jan.  27. 

(Before  Lord  Colebidoe,  G.J.,  and  Dat,  J.) 

Beq.  v.  Hobace  Smith,  Esq.,  and  the 

Aebated  Bbead  Compant.  (a) 

Summary  jurisdiction  —  Statutory  direction  to 
provide  and  fix  weights  and  scales  in  baker's 
shop  —  Absence  of  penalty  —  Proceedings  for 
breach  not  cognisable  in  court  of  summary 
jurisdiction — 3  Oeo.  4,  e.  cvi.,  $.  8 — 6  A  7  WiU.  % 
c.  37,  ».  6. 

Sect.  8  of  3  Oeo.  4,  c.  evi.  (and  therefore  sect.  6  of 
6  <l^  7  WiU.  4,  e.  37,  which  is  in  the  same  terms), 
though  directing  that  every  baker,  &c.,  shaUJut 
in  his  shop  proper  weights  and  scales,  Ac,  does 
not  provide  a  penalty  for  the  breach  of  this  duty, 
tohteh  therefore  does  not  constitute  an  offence 
cognisable  by  a  court  of  summary  jurisdiction. 

This  was  a  rule  nisi  calling  upon  Horace  Smith, 
Esq.,  a  metropolitan  police  magistrate,  sitting  at 
Clerkenwell,  to  show  cause  why  a  writ  of  man- 
damus should  not  issue  to  compel  him  to  hear 
and  determine  a  certain  summons  which  had  been 
taken  out  against  the  Aerated  Bread  Company. 
The  charge  made  against  the  company  was  for  not 
causing  to  be  fixed  in  a  certain  shop  of  theirs,  on 
or  near  the  counter,  a  beam  and  scales,  with  proper 
weights,  as  provided  by  3  Qoo.  4,  c.  cvi.,  s.  8. 

The  magistrate  declined  jurisdiction  on  the 
ground  that,  though  the  section  enacted  that 
every  baker  should  fix  such  weights  and  scales, 
it  provided  no  penalty  for  the  breach  of  this 
direction. 

Poland,  Q.C.  and  Courtenay  Foolcs  showed 
cause  against  the  role. — The  statute  does  not 
provide  any  penalty  for  the  offence  charged 
here,  and  the  magistrate  was  right  in  declining 

(a\  Rxported  by  Henby  Leioh,  Eaq.,  BarrUteMtt-LftW. 
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jurisdiction.    The  only  remedy  is  by  indictment. 
See 

Stone's  Jastice's  Mannal,  27th  edit.  p.  177,  note  o ; 
Reg.  T.  Kingsley,  16  L.  T.  B^.  O.  S.  408 ;  15  J.  P. 
65. 
B.  Iiaaes  in  sappoit  of  the  rale. 

Lord  CoLBBiDOK,  C.J. — I  am  of  opinion  that 
the  learned  magistrate  was  right  in  ma  view  of 
this  case.  We  cannot  import  into  sect.  8  penalties 
for  anything  beyond  the  offences  for  which  in 
terms  they  are  provided,  viz.,  •'  for  every  such 
false  beam  and  scales  and  balance  or  false  weight." 
There  is  no  suggestion  of  such  offences  here,  and 
it  is  enough  to  say  that  the  statute  means  what 
it  says.  True,  it  says  that  scales  are  to  be  fixed, 
but  it  does  not  impose  a  penalty  for  non-com- 
pliance with  that  requirement,  and  the  magistrate 
rightly  declined  jurisdiction  to  investigate  a 
summons  for  such  non-compliance. 

DAT.  J.  concurred.  Rule  discharged. 

Solicitor  for  the  prosecutors,  the  Siaster  Bakers' 
Protection  Society,  Arthur  Ewes. 

Solicitors  for  the  Aerated  Bread  Company, 
Wilson,  Bristows,  and  Carpmael. 


Wednesday,  Feb.  14. 

(Before  Mathew  and  Coluns,  JJ.) 

HiSTT  (app.)  «.  Ward  (resp.).  (a) 

Adulteration — MUk — Sale  of  Food  and  Drugs  Act 
1875  (38  &  39  Viet.  c.  63),  »«.  6  and  14—^ale  of 
Food  and  Drugs  Amendment  Act  1879  (42  £  43 
Vict.  e.  30),  a.  3 — Amendment  of  summons — 
Summary  Jurisdiction  Act  1848  (11  &  12  Viet, 
e.  43),  «.  1. 

A  consignor  of  milk  having  been  summoned  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875, 
the  evidence  against  him,  disclosed  an  offence 
under  sect.  3  of  the  Amendment  Act  1879. 

Seld,  that  the  variance  was  curable  by  sect.  1  of 
the  Summary  Jurisdiction  Act  1848,  and  that  the 
appellant  was  rightly  convicted. 

This  was  an  appeal  by  way  of  case  stated  from  a 
decision  of  magistrates. 

B.  Neville  for  the  appellant. — The  summons 
alleges  a  purchaser,  and  the  case  finds  a  pro- 
curement as  inspector,  so  that  there  is  a 
material  difference  between  the  offence  charged 
and  that  which  has  been  proved.  He  also  re- 
ferred to 

Boueh  T.  Hall,  44  L.  T.  Eep.  N.  S.  183 ;  6  Q.  B. 
Div.  17. 

Gore  Browne  for  the  respondent. — The  variance 
is  curable  under  sect.  1  of  the  Summary  Jurisdic- 
tion Act  1848. 

Mathew,  J. — The  only  question  here  is  that 
which  arises  with  regard  to  the  form  of  the  sum- 
mons, for  there  is  a  good  old-fashioned  variance 
between  the  offence  charged  in  the  summons  and 
that  which  is  proved  by  the  evidence;  but  the 
Summary  Jurisdiction  Act  was  framed  to  get  rid 
of  this  very  dif&culty.  The  magistrates  find  that 
no  injury  has  been  done  to  the  appellant,  and  no 
application  was  made  for  adjournment ;  therefore 
they  had  jurisdiction  to  convict,  and  their  decision, 

(a)  Bepoited  by  Himbt  UasH,  £«q.,  BuTliMr-at-L«w. 


with  which  on  the    merits  we  agree,  must  be 
affirmed. 
Collins,  J.  concurred.       ^^^^^j  dismissed. 

Solicitor  for  the  appellant,  Frank  Bidley. 
Solicitor  for  the  respondent,  Bevir,  for  Bevir, 
Wootton  Bassett. 


Wednesday,  Feb.  14. 

(Before  Mathew  and  Collins,  JJ.) 

NsnwiBTH  t>.  Oteb  Darwen  Inditstkial 

CO-OPEBATITB  SOCIETT.  (a) 

Master  and  servant — Scope  of  servant's  authority 
— Duty  of  coneert-hall  keeper — Care  of  musical 
instrument — Evidence  of  negligence — Bailment 
— Bare  licensee. 

A  eoncert-haU  having  been  hired  for  an  evening 
performance,  a  rehearsal  was  held  there  in  the 
afternoon  vrithout  opposition  from  the  pro- 
prietors, or  the  keeper  of  the  hall.  After  the 
rehearsal,  one  of  the  performers  left  his  double- 
bass  fiddle  in  an  ante-room,  in  such  a  posHitm 
that  when  the  hall-keeper,  whose  duty  it  was  to 
turn  on  the  gas,  came  to  turn  on  the  gas  in  the 
ante-room,  it  was  impossible  for  him  to  reaeh 
the  tap  without  first  moving  the  fiddle.  Imnu- 
diately  after  he  had  moved  it,  the  fiddle  fell,  and 
was  badly  dam,aged. 

Held,  that  there  woe  no  contract  of  bailment 
between  the  parlies ;  that  the  care  of  musical 
instruments  was  outside  the  scope  of  the  hall- 
keeper's  authority,  and  that  there  was  no  evi- 
dence that  he  had  been  guilty  of  any  negligence 
in  the  course  of  his  employment. 

This  was  the  defendants'  appeal  from  a  deciaon 
of  his  Honour  the  judge  of  the  County  Court  of 
Cheshire. 
The  facts  are  stated  in  the  head-note. 

Bousfield,  Q.C.  and  Sparrow  for  the  appel- 
lants.— There  was  no  duty  on  the  part  of  the  Imll- 
keeper  to  take  care  of  this  instmmpnt,  and  tiie 
plomtiff  was  at  most  a  bare  licensee.  There  was 
no  evidence  of  any  negligence  on  the  part  of  the 
haU-keeper,  and  the  care  of  musical  instruments 
was  beyond  the  scope  of  his  authority.  The  bare 
fact  that  the  fiddle  fell  is  not  evidence  of  neeH- 
gence,  and  indeed  the  only  evidence  on  the  subject 
is  the  hall-keeper's  own  testimony  that  he  was  as 
careful  as  possible.  The  plaintiff  could  not  look 
for  the  exercise  of  care  by  him,  [Colliks,  J. — 
At  most  he  was  entitled  to  only  the  care  and  skill 
which  an  ordinary  gaslighter  can  be  expected  to 
bring  to  bear  upon  a  double-bass  fiddle.]  Neither 
was  there  here  a  contract  of  bailment.  The  case 
of  UUten  T.  Nicole  (1894)  1  Q.  B.  92)  shows  that 
there  must  be  an  acceptance  of  the  bculment, 
so  that  here  it  would  be  necessary  that  there 
should  be  an  intention  on  the  part  of  the  hall- 
keeper  to  take  charge  of  tiie  fiddle.  Bailment 
is  not  the  same  as  deposit  with  consent  or  lioenoe; 
the  plaintiff  himself  was  a  mere  licensee,  and  the 
defendants  have  no  higher  duty  in  respect  of  the 
care  of  his  property  than  of  his  person : 

Batchelor  v.  Forteseue,  49  L.  T.  Bep.  N.  8.  644; 
11  Q.  B.  Div.  474. 

They  also  referred  to 

Lethbridge  v.  Phillipa,  2  Stark.  544. 

(a)  Beported  by  HlHKT  LzioB,  £aq.,  Baiil«ter«t-LftV. 
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Lewi*  Thomat  for  the  plaintifE. — This  is  a  ease 
in  whicli  res  ipsa  loquitur  applies.  The  hall> 
Iceeper  admitB  that  he  movea  the  fiddle,  and 
(hat  immediately  after  doing  so  it  fell  for- 
wards, .  so  that  it  mast  haye  been  negligently 
placed  against  the  wall.  It  is  reasonable  to  infer 
that  the  defendant  company  prorided  the  hall- 
ke^)er  for  the  purpose  of  taJong  care  of  these 
things;  the  deposit  of  the  fiddle  was  an  in- 
cident to  the  letting  of  the  hall,  and  the  company 
are  responsible  for  the  hall-keeper's  negligence. 

SMathsw,  J. — Without  consulting  anybody,  the 
iddle  is  put  where  it  embarrasses  the  hall-keeper.] 
The  rooms  of  which  the  hall -keeper  had  charge 
indnded  this  ante-room,  and  the  rehearsal  was 
inddent  to  the  concert  for  which  the  rooms  were 
let    He  referred  to 

Stratus  T.  The  Count)/  Hotel   Company,  49  L.  T. 
Bep.  N.  S.  601 ;  12  Q.  6.  Pir.  27. 

M&.TRBW,  J. — I  am  unable  to  ag^ree  with  the 
decision  of  the  learned  County  Court  judge.  He 
has  arrired  at  various  conclusions  of  fact  from 
iriiich  I  do  not  dissent,  but  I  differ  from  him  with 
regard  to  his  conclusion  that  the  care  of  this 
instrument  was  within  the  .  scope  of  the  hall- 
keeper's  authority,  and  that  the  latter  acted  ii^li- 
eently.  We  must  look  at  the  eridence.  The 
hall-keeper  himself  was  necessarily  called  by  the 
plaintiff,  and  he  says  that  he  did  not  know  that 
the  fiddle  was  in  the  ante-room  until  he  came 
to  light  the  gas,  and  that  he  moved  it  as 
carefully  as  he  could,  and  there  is  no  evidence 
to  the  contrary,  and  nothing  to  support  a 
ehaige  of  negligence.  Even  3  he  was  negli- 
gent, I  cannot  see  that  the  society  was  liable,  as 
they  did  not  enter  into  any  contract  with  re«trd 
to  the  instrument,  or  undertake  the  charge  ch  it. 
The  plaintiff  asks  us  to  discard  the  County  Court 
judge's  conclusion  that  there  was  no  contract,  and 
to  toeat  the  case  as  one  of  bailment ;  that  is,  to 
impty  that  there  was  a  contract  to  take  charge  of 
this  instrument  between  the  rehearsal  and  the 
performance.  I  cannot  find  any  evidence  from 
which  a  contract  can  be  implied  on  the  part  of  the 
defendants  to  provide  a  person  possessed  of  the 
jaofer  skill  and  knowledge  for  taking  care  of 
mstenments  of  this  kind ;  and  in  the  tuasenoe  of 
proof  of  any  such  contract  our  judgment  must 
be  for  the  defendants. 

CoLLiirs,  J. — I  am  of  the  same  opinion.  The 
learned  County  Court  judge  has  in  terms  nega- 
tived the  idea  of  a  contractual  relation  between 
the  pl^tiff  and  the  defendants.  The  hsU-keeper 
says  that  the  rehearsal  was  an  indulgence  which 
was  taken  by  the  performers  without  asking  the 
defendants.  Then  the  plaintiff  without  the  biow- 
kdge  of  the  hall-keeper  leaves  his  fiddle  in 
the  lavatory,  and  the  first  intimation  that  it  is 
there  takes  place  when  the  hall-keeper  goes  to 
tom  on  the  gas.  I  agree  with  the  County  Court 
judge  that  under  such  circumstances  there  is  no 
nufioent.  The  case  is  analogous  to  that  which  has 
been  cited  from  Starkie  (Lethbridge  v.  PhiUipi, 
2  StarUe,  544),  where  a  defendant  was  held 
not  to  be  liable  for  not  keeping  a  picture  safely, 
not  bdng  under  any  contract  to  do  so.  So,  here 
the  defendants  were  not  under  any  contractual 
telation  with  regard  to  this  fiddle,  and  are  not 
nsponsible  for  its  safe  keeping.  The  hall-keeper 
says  that  he  moved  the  instiiiment  about  two  feet, 
leaning  it  up  against  a  piano  case,  and  doing  it  as 


carefully  as  he  could;  that  was  the  whole  and 
only  evidence  on  the  subject,  and  I  cannot  see 
how  we  can  as  a  necessary  inference  arrive  at  the 
conclusion  that  it  was  otherwise.  Here  there  was 
no  such  duty  on  the  part  of  the  haJl-keeper,  as 
the  plaintiff  must  allege,  to  make  the  defendants 
liable,  and  no  evidence  of  negligence. 

Appeal  alknoed. 

Solicitors  for  the  plaintiff,  Cunliffes  and  Daven- 
port, for  WdUis,  Lee,  Seoti,  and  Co.,  Manchester. 

Solicitors  for  the  defendants,  Aiton,  Harwood, 
and  Somen,  for  Broadbent,  Over  Darwen. 


Thursday,  Feb.  15. 

(Before  Mathew  and  Collins,  JJ.) 

Alabasteb  and  othbbb  «.  Habness.  (a) 

Practice — Discovery — Action  for   maintenance — 
IrUerrogatoriet — Refusal  to  answer. 

Maintenince  is  an  inditiahle  offence  at  common 
law,  and  the  defendaini  in  an  action  in  which  he 
is  charged  with  supporting  a  previous  plaintiff  in 
litigation  in  which  he  had  no  common  interest  is 
entitled  to  refuse  to  answer  interroaaiories  on 
the  ground  that  they  may  criminate  Kim. 

This  was  an  appeal  from  an  order  of  Orantham,  J. 
confirming  an  order  of  the  master,  and  dismissing 
an  application  for  further  and  better  answers  to 
interrogatories. 

The  action  was  one  of  miuntenance,  and  the 
statement  of  claim  alleged  that  the  present 
defendant,  Harness,  having  no  common  interest 
with  a  certain  Dr.  Tibbitts,  had  maintained  the 
latter  in  an  action  which  he  had  brought  against 
the  present  plaintiff.  Alabaster,  in  respect  _  of 
statements  which  had  appeared  in  the  Eleetrieal 
Beview.  In  the  present  action  it  was  sought 
to  administer  interrogatories  to  the  defendant 
touching  proceedings  taken  and  payments  made 
in  the  action  brought  by  Dr.  Tibbitts.  Objection 
was  taken  on  behalf  of  Harness,  the  defendant, 
that  maintenance  being  an  indictable  offence  at 
common  law  his  answers  might  tend  to  criminate 
him.  The  defendant  refused  to  answer  all  or  any 
of  the  interrogatories,  and  in  that  refusal  he  was 
upheld  by  both  the  master  and  the  learned  judge 
on  the  ground  that  the  plaintiffs'  statement  of 
claim  disclosed  all  the  elements  of  an  offence 
indictable  at  common  law,  and  that  they  were 
therefore  not  entitled  to  discoveiy. 

The  plaintiffs  appealed  to  the  Divisional  Court. 

Banhes  for  the  appeUant  plaintiffs. 

Dodd  for  the  respondent. 

Mathew,  J. — This  appeal  must  be  dismissed. 
We  cannot  say  that  these  answers  could  not  be 
used  for  prosecution.  It  is  clear  that  the  claim 
is  made  in  respect  of  maintenance,  and  it  is 
alleged  that  there  is  an  absence  of  common  interest 
between  the  present  defendant  and  Dr.  Tibbitts, 
who  was  the  plaintiff  in  the  action  brought  against 
the  present  plaintiffs.  It  is  dear  that  the  claim 
involves  all  the  elements  necessary  for  an  indict- 
ment at  common  law,  and  the  authorities  and 
cases  cited  to  us  show  that  an  indictment  at 
common  law  could  be  presented  for  maintenance 
such  as  is  alleged  here. 

(a)  Beported  bj  HiMBT  Leiob,  Ban.,  Burl«ter«t-Law. 
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Collins,  J. — I  am  of  the  same  opiiiion,  and 


upon  the  same  grounds. 


Appeal  diBmU$ed. 


Solicitors  for  the  plaintiffs,  Lewis  and  Lewis. 
Solicitor  for  the  defendant,  Richard  Furber. 


Tuesday,  Feb.  20. 
(Before  Mathew  and  Cave,  JJ.) 
Kabsau  Steam  Press  «.  Tyler  and 
OTHERS,  (a) 
BUI  of  exchange — Company — Name  of  company 
in  bill  of  exchange  —  Addition  —  Liability  of 
directors— Companies  Act  1862  (25   &  26    Vict, 
e.  89),  M.  41,  42. 

The  defendants,  who  were  two  directors  and  the 
secretary  of  a  company,  the  reaistered  name  of 
which  was  the  Bastvle  Syndicate  Limited, 
accepted  a  biU  of  exchange  on  behalf  of  the 
company,  giving  the  name  of  the  company  as 
"The  Old  Paris  and  BaeliUe  Syndicate 
Limited." 

Held,  that  the  name  of  the  company  was  not 
"mentioned"  in  the  acceptance  in  accordance 
with  the  requirements  of  sect.  41  of  the  Com- 
panies Act  1862,  and  that  the  company  not 
navingpaid  the  bill,  the  defendants  were  under 
sect.  &  personally  liable  thereon. 

Appeal  of  the  defendants  from  an  order  of  the 
jndge  in  chambers  giving  the  plaintiff  leave  to 
sien  judgment  under  Order  XIV . 

The  dSendants  were  the  two  directors  and  the 
secretary  of  a  company,  the  registered  name  of 
which  was  "  The  Bastille  Syndicate  Limited." 
The  action  was  brought  upon  two  bills  of  exchange 
which  had  been  accepted  by  the  defendants  on 
behalf  of  the  company.  The  acceptance  was 
stated  on  the  biUs  to  be  on  behalf  of  "  Old  Paris 
and  Bastille  S3mdicate  Limited."  The  bills  not 
having  been  paid  by  the  company,  this  action  was 
brought  against  the  defendants. 

The  Companies  Act  1862,  s.  41 : 

Bverj  limited  company  under  this  Act,  whether 
limited  by  shares  or  gnarantoe,  shall  paint  or  affix,  and 
shall  keep  painted  or  affixed,  its  name  on  the  ontside  of 
every  office  or  place  in  which  the  bneiness  of  the  com- 
pany is  carried  on,  in  a  conepicnons  position  in  letters 
easily  le^ble,  and  shall  have  its  name  engraved  in  legible 
charaoters  on  its  seal,  and  shall  hare  its  name  mentioned 
in  legible  charaoters  on  all  notices  and  advertisements 
and  other  official  pnblioations  of  sncfa  company,  and  in 
all  bills  of  exchange,  promissory  notes,  indorsements, 
cheques,  and  orders  for  money  or  goods  purporting  to  be 
signed  by  or  on  behalf  of  snch  company,  and  in  all  bills 
of  parcels,  invoices,  teoeipte,  and  letters  of  credit  of  the 
oompany. 

Sect.  42.  ...  if  any  director,  manager,  or  officer 
of  snch  oompany,  or  any  person  on  its  behalf  .  .  . 
signs  or  anthorises  to  be  signed  on  behalf  of  such  com- 
pimy,  any  bill  of  exchange,  promissory  note,  indorse- 
ment, oheqne,  order  for  money  or  goods  .  .  .  wherein 
its  name  is  not  mentioned  in  manner  aforesaid  .  .  . 
he  shall  be  liable  to  a  penalty  of  fifty  pounds,  and  shall 
further  be  personally  liable  to  the  holder  of  any  snch  bill 
of  exchange,  promissory  note,  cheque,  or  order  for  money 
or  goods,  for  the  amount  thereof,  unless  the  same  is  du^ 
paid  by  the  company. 

Badeliffe  for  the  defendants. — The  provisions  of 
sects.  41  and  42  have  been  complied  with,  and 

(a)  Reported  by  F.  O.  Robinsos,  Esq.,  BarrisWr-at-Lav. 


therefore  the  defendants  are  not  personally  liable 
on  these  bills  of  exchange.  It  cannot  be  demed 
that  the  name  of  the  company,  the  Bastille 
Syndicate  Limited,  is  "  mentioned  "  in  the  accept- 
ance, ajid  it  is  none  the  less  so  because  there  has 
been  an  addition  of  the  words  "  Old  Paris  and." 
The  judge  in  chambers  thought  that  the  case  was 
covered  by  Penrose  v.  Martyr  (E.  B.  &  E.  499)  and 
AOnn  v.  Wardle  (61  L.  T.  Bep.  N.  S.  23).  In  both 
of  titese  casM,  however,  the  word  "  limited"  wa» 
omitted,  and  on  that  ground  are  distinguishable. 

Witt,  Q.C.  and  Ashton  for  the  plaintiff. 

M ATHEW,  J. — The  langna^  of  sects.  41  and  42 
of  the  Companies  Act  1862  is  perfectly  distinct. 
[His  Lorduiip  read  those  sections.]  The  sole 
question  in  this  case  is,  whether  the  name  of  the 
oompany  as  inserted  in  the  bUls  of  exchange  was 
the  correct  name  of  the  company.  I  have  come  to 
the  conclusion  that  it  was  not.  Por  some  reason 
or  other  it  was  deemed  advisable  to  add  to  the 
real  name  of  the  company  the  words  "  Old  Paris," 
and  the  acceptance  adopts  that  misdescription.  I 
agree  with  the  learned  judge  in  chambers  that  the 
statute  has  not  been  complied  with,  and  that  the 
defendants  are  liable.  The  appeal  must  be  dis- 
missed. 

Cave,  J. — I  agi-ee.  The  only  way  in  which  the 
defendants  can  get  out  of  the  mfficulty  is  by 
saying  that  the  name  of  the  company  appears  in 
the  acceptances,  but  with  the  addition  of  some- 
thing else.    That,  however,  is  not  what  the  Act 

'^°^^-  Appeal  diemissed. 

Solicitors  for  the  plaintiff,  Spreat  and  Buttivanl. 
Solicitors  for  the  defendants,  Dangetfield  and 
Blythe. 


Tuesday,  Feb.  20. 

(Before  Mathew  and  Gave,  JJ.) 

Holland  and  another  v.  Wallen.  {a) 

Metropolis — "  Building  used  either  wholly  or  t» 
part  for  the  purposes  of  trade  or  manufacture" 
— Party  wall — Metropolitan  Building  Act  1855 
(18  £  19  Viet.  e.  122),  s.  27,  r.  4. 

Sect.  27,  rule  4,  of  the  Metropolitan  BuUding  Act 
1856,  which  provides  that  every  warehoute  or 
other  building  used  either  wholly  or  in  part  for 
the  purposes  of  trade  or  manufaetuire,  containing 
more  than  216,000  cubic  feet,  shall  be  divided  m/ 
party  walls  in  such  manner  that  the  contents  if 
each  division  thereof  shall  not  exceed  the  above- 
mentioned  number  of  cubic  feet,  is  not  confined  to 
warehouses  and  buildings  ejusdem  generis  inft 
warehouses. 

The  appellants  erected  a  building  eonaisHng  of  eight 
floors.  The  basement  was  intended  to  be  used 
for  the  packing  of  goods,  the  ground  J^oor  a*  a 
retail  snap,  and  the  floors  above  for  dining-room^ 
and  IcitcKens.  The  two  upper  storeys  were  m^ 
ported  by  a  concrete  floor  9^  indiet  thick,  wtth 
fowr  openings  in  it  for  the  purposes  of^  lyfts.  The 
cubical  contents  of  the  whole  building  wert 
289,456  feet,  including  a  staircase  which  iw 
16,636  ctt6tc/eei,  and  the  cubical  contents  ab<i>ie 
the  concrete  floor  were  62,087  feet. 

Held,  that  the  building  was  a  building  used  partly 
for  the  purposes  of  trade,  and  that  the  provision* 

(a)  Beportsd  by  F.  O.  ROBIKSON,  Esq.,  BatTl«ter«t-Ltw. 
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of  rule  4  ofgeet.  27  of  the  Metropolitan  Building 

Act  1855  had  not  been  complied  with. 
SPBCiAii  CASE  stated  by  a  metropolitan  magistrate 
under  42  &  43  Yict.  c.  49. 

The  respondent  was  a  district  snrveyor,  ap- 
pointed in  pursuance  of  the  Metropolitan  Build- 
ing Aot  1855,  for  the  district  of  St.  Pancras 
West  in  the  county  of  London,  and  the  appel- 
lants were  the  builders  of  certain  premises  in 
Grafton-street,  Tottenham  Court-road. 

On  the  17th  March  1892  the  appellants,  in  con- 
formity with  sect.  38  of  the  Metropolitan  Build- 
ing Act  1855,  gave  notice  to  the  respondent  of 
the  intended  commencement  of  the  works,  that 
the  intended  use  of  the  building  was  a  shop  and 
dwelling-house,  and  under  the  head  of  additions 
to  buildings  stated  the  following : 

To  or  upon  dwelling-house.  Erection  of  bnilding  in 
accccdance  with  drawings. 

In  accordance  with  the  notice  the  works  were 
dnlj  commenced,  and  on  the  11th  Aug.  1892  the 
respondent  served  the  appellants  with  a  notice 
Tmder  sect.  45  of  the  Metropolitan  Building  Act 
1855.  that  the  works  were  not  conformable  to  the 
rales  of  the  Meti-opolitan  Building  Act.  The  par- 
ticulars of  the  work  done  contrary  to  the  Act,  and 
which  was  requii"ed  by  the  notice  to  be  amended, 
were  as  follows : 

The  additional  bnilding  exceeds  216,000  oabio  feet,  and 
IS  not  divided  by  party  walla  in  snch  manner  that  the 
oontenta  of  each  division  thereof  shall  not  exceed  the 
above-mentioned  number  of  cubic  feet,  the  premises  to 
which  the  addition  is  made  being  used  wholly  or  in 
part  for  the  purposes  of  trade. 

Default  having  been  made  by  the  ajppellants,  on 
the  31st  Aug.  1892  a  summons  was  issued  on  the 
complaint  of  the  respondent  for  an  offence  against 
the  provisions  of  rule  4  of  sect.  27  of  the  Metro- 
politaji  Building  Act  1855. 

Sect.  27  of  that  Act  is  as  follows : 

The  following  rules  shall  be  observed  as  to  the  separa- 
tioa  of  buildings  and  limitations  of  their  areas. 

Bole  4.  Every  warehouse  or  other  building  used 
wholly  or  in  part  for  the  purposes  of  trade  or  manufao- 
tnre,  containing  more  than  216,000  cubic  feet,  shall  be 
divided  by  party  walls  in  snoh  manner  that  the  contents 
of  each  division  thereof  shall  not  exceed  the  above-men- 
tumedmunber  of  cubic  feet. 

At  the  hearing  of  the  summons  it  was  proved 
that  the  building  in  question  consisted  of  eight 
floors,  and  was  87ft.  in  height,  and  was  being 
erected  by  the  appellants,  and  was  contiguous  to 
and  intended  to  form  an  extension  of  the  premises 
of  Messrs.  Shoolbred  and  Co.  in  Grafton-street, 
and  when  completed  was  to  be  used  in  the  follow. 
ing  manner,  viz.,  the  basement  was  to  be  used  for 
the  purpose  of  packing  goods,  the  ground  floor  na 
an  ordinary  retail  shop  for  the  sale  of  goods,  and 
the  floors  above  as  dining-rooms,  sculleries,  and 
kitchens.  It  was  not  intended  to  be  used  as  a 
dwelling-house.  The  floor  which  supported  the 
kitchen  had  iron  beams  6in.  deep,  5in.  wide,  and 
4ft.  apart,  with  steel  cross  beams  3^in.  deep,  2in. 
wide,  and  2ft.  apart,  was  filled  in  with  concrete 
composed  of  coal  breeze  and  Portland  cement,  and 
was  of  a  thickness  of  7in.,  and  was  increased  by  a 
tile  pavement  at  the  top  and  a  ceiling  at  the 
bottom  to  a  total  thickness  of  9  Jin.  There  were 
four  openings,  intended  for  lifts,  running  through 
the  concrete  formation.  A  staircase  led  from  the 
street  to  ihe  top  of  the  building,  and  on  each  floor 


was  a  fireproof  landing  from  which  there  was  ba 
entrance  to  the  several  floors  closed  br  two  iron 
doors.  The  cubical  contents  of  the  whole  building 
were  289,456ft.,  inclusive  of  the  staircase,  which 
was  16,656ft.  The  cubical  contents  above  th» 
concrete  floor  were  62,087ft.  It  was  contended  on 
behalf  of  the  appellants,  (1)  that  the  building  waa 
not  a  warehouse  or  other  building  used  either 
whoUy  or  in  part  for  the  purpose  of  trade  or 
manufacture  within  the  meaning  of  the  Act,  and 
that  the  words  "  other  building  used  either  wholly 
or  in  part  for  the  purposes  of  trade  or  manufac- 
ture referred  to  other  buildings  ejugdem  generis 
with  warehouses,  and  that  that  was  the  interpret 
tation  which  rule  4  ought  to  bear  in  law. 
(2)  That  the  concrete  floor  was  within  the  mean- 
ing of  the  Building  Acts  a  party  wall,  and  that 
the  divisions  of  the  building  above  and  below  th» 
concrete  floor  did  not  separately  contain  more 
than  216,000  cubic  feet,  and  therefore  the  provi- 
sions of  rule  4  had  been  complied  with. 

The  magistrate  held,  that  the  building  was  a 
bnilding  used  in  part  for  the  purposes  of  trade, 
and  also  that  it  was  not  divided  by  a  party  wall 
so  as  to  bring  each  division  within  the  prescribed' 
limit  of  216,500  cubic  feet,  the  concrete  floor  which 
sepai-ated  the  two  upper  floors  from  those  below 
not  being  in  accordance  with  the  statutory  require- 
ments of  a  party  wall,  and  having  openings  which, 
except  under  certain  conditions  which  did  not 
exist  in  this  case,  were  forbidden  in  a  party  walL 
The  magistrate  ordered  the  appellants,  subject  to 
this  case,  to  comply  with  the  requirements  of 
the  notice  of  the  11th  Aug. 

The  questions  of  law  for  the  opinion  of  the 
court  were :  (1)  Was  the  building  "  a  warehouse 
or  other  building  used  either  wholfy  or  in  part  for 
the  purpose  of  trade  or  manufacture  "  P  (2)  Did 
the  concrete  floor  T?hich  separated  the  two  upper 
floors  from  the  lower  floors  of  the  building  form 
a  party  wall  within  the  terms  and  provisions  of 
the  Metropolitan  Bnilding  Aot  1855. 

The  case  originally  came  on  for  argument  in 
April  1893,  when  a  question  was  raised  on  behalf 
01  the  appellants  as  to  whether  the  building  was  & 
new  building  within  the  meaning  of  the  Metro- 
politan Building  Act  1855. 

The  court  sent  the  case  back  on  this  point  to  the 
magistrate,  who,  after  hearing  counsel  for  the 
appellants,  but  without  hearing  any  further 
evidence,  found,  as  a  fact,  that  the  building  was  & 
new  building  within  the  meaning  of  the  Act,  and 
stated  that,  if  the  question  had  been  raised  at  the 
original  hearing  before  him,  he  should  have  so 
found  in  the  case  stated  by  him.  The  Court 
upheld  this  finding  of  the  magistrate,  bat,  as  the 
question  turned  solely  on  the  particular  facts  of 
this  case,  so  much  of  the  arguments  and  judgmenta 
as  dealt  vrith  this  question  have  been  omitted 
from  this  report. 

Finlay,  Q.C.  and  Orain  iot  the  appellants.-— 
The  magistrate  was  wrong  in  holding  that  this 
building  comes  within  sect,  'll,  rule  4  of  the  Metro- 
politan BuUding  Act  1855.  The  Act  deals  with 
three  classes  of  buildings — public  buildings, 
dwelling-houses,  and  buildings  of  the  warehouse 
class.  Schedule  1,  part  1,  de^s  with  the  thickness 
of  walls  of  dwelling-houses,  which  by  rule  8  are  to 
include  all  buildings  except  public  buildings  and 
buildings  of  the  warehouse  class.  Buildings  of 
the  warehouse  class  are  dealt  with  in  part  2  of 
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schednle  1,  and  the  warehonse  class  comprises  all 
warehouses,  manufactories,  breweries,  and  distil- 
leries. The  building  in  question  is  clearly  not 
within  the  warehouse  class,  and  it  is  obTious  from 
the  rules  in  the  two  parts  of  schedule  1  that  it  is 
intended  in  the  Act  to  draw  a  distinction  between 
buildings  comprised  in  the  dwelling-house  class 
and  the  warehouse  class.  Sect.  27  must  be  read 
in  connection  with  the  schedule  and  the  words  of 
rule  4  in  sect.  27,  "other  building  used  either 
whollj  or  in  part  for  the  purposes  of  trade  or 
manufacture,"  must  be  taken  to  mean  buildings 
ejiudem  generis  with  a  warehouse,  such  as 
breweries  or  distilleries,  otherwise  any  large 
building  one  part  of  which  happened  to  be  used  as 
a  shop,  or  eren  a  hotel,  would  come  within  the 
rule.  Secondly,  if  this  building  is  within  the  rule, 
the  btiilding  has  been  divided  by  the  concrete 
floor  so  as  comply  with  the  provisions  of  the 
rule. 

Crippa,  Q.C.  and  Daldy  for  the  respondents. — 
The  building  is  within  sect.  27,  rule  4,  which  is  not 
confined  to  warehouses  and  buildings  ejusdem 
generis.  A  floor  is  not  a  party  wall  for  the  pur- 
poses of  this  Act :  see  sect.  3,  where  "  party  toU  " 
18  defined,  and  also  "  party  structure,"  the  latter 
of  which  includes  party  waJls  and  floors. 

Firday,  Q.C.  replied. 

Mathsw,  J. — It  appears  to  me  clear  that  in 
this  case  the  judgment  of  the  court  must  be  for 
the  respondent.  The  point  raised  by  the  appel- 
lants turns  on  sect.  27,  rule  4,  of  the  Metropo- 
litan Building  Act  1855.  That  section  applies  to 
"  every  warehouse  or  other  building  xised  either 
wholly  or  in  part  for  the  purpose  of  trade  or 
manufacture  containing  more  than  two  hundred 
and  sixteen  thousand  cubic  feet  shall  be  divided 
bT  party  walls  in  such  manner  that  the  contents 
01  each  division  thereof  shall  not  exceed  the 
above  mentioned  number  of  cubic  feet."  That  is 
perfectly  plain.  It  is  language  admitting  of  no 
aoubt  or  misgiving  whatever;  but  it  has  been 
argued  that  the  word  "building"  ought  to  be 
construed  to  mean  warehouse  buildings  ;  and  that, 
if  other  sections  in  the  Act  are  looked  at,  it  will 
be  seen  that  sect.  27,  rule  4,  cannot  apply  to  this 
case.  I  decline  to  do  so.  The  language  of  the 
rule  is  perfectly  clear  and  distinct,  and  we  are 
bound  to  give  effect  to  it.  To  paas  away  from  it 
to  another  section  would  have  the  effect  of  giving 
the  go-by  to  the  intention  of  that  section.  The 
case  is  within  the  mischief  of  the  Act  and  within 
the  language  of  the  section,  and  therefore  there 
ought  to  be  no  donbt  about  how  our  judgment 
should  be  given.  The  other  points  need  not  be 
dwelt  upon  at  length.  I  agree  with  the  finding  of 
the  learned  magistrate  that  the  structure,  which 
the  appellants  contend  to  be  a  party  wall,  is  not  a 
party  wall  within  the  meaning  of  the  Act.  Our 
judgment  must  therefore  be  for  the  respondent 
with  costs. 

Cave,  J. — I  am  of  the  same  opinion.  The  case 
was  originally  stated  for  the  purpose  of  raising 
two  points  under  sect.  27,  clause  4.  The  first 
point  was,  that  this  was  not  a  warehouse  or  other 
building  used  either  wholly  or  in  part  for  the  pur- 
poses of  trade  or  manufacture.  Tliatis  attempted 
to  be  supported  by  a  reference  in  another  part  of 
the  Act  to  the  use  of  the  words  "  buildings  of  the 
warehouse  class"  as  designating  certain  manu- 
factories.   The  effect  of  the  appellants'  conten-  . 


tion  would  be  to  give  no  effect  to  the  words 
"  buildings  used  either  wholly  or  in  part  for  the 
purpose  of  trade"  in  sect.  27,  rule  4.  It  is 
impossible  to  say  that  this  is  not  a  building  used 
either  wholly  or  in  pait  for  the  purpose  of  trade. 
Therefore,  it  sems  to  me  the  first  point  fails.  The 
second  point  also  fails.  Rule  4  of  sect  27 
requires  ttiat  the  division  shall  be  by  a  party 
wall.  If  you  refer  to  rule  2  of  the  same  section  it 
becomes  apparent  that  a  distinction  is  drawn 
between  vertical  and  horizontal  divisions,  and  it 
is  stated  there  that  separate  sets  of  chambers  are 
to  be  deemed  under  certain  circumstances  to  be 
separate  buildings,  "and  to  be  divided  accordingly, 
so  far  as  they  adjoin  vertically  by  party  walls, 
and  80  far  as  they  adjoin  horizontally  by  party 
arches  and  fireproof  floors."  Now,  rule  4  refers 
to  a  division  by  party  wall  only,  and  consequently 
it  is  obvious  that  the  division  which  is  there 
referred  to  is  a  vertical  division  and  not  a 
horizontaJ  division.  j^^^^  di^niseed. 

Solicitors  for  the  appellants,  O.  H.  Barber  and 
Son. 
Solicitor  for  the  respondent,  W.  A.  BlaxkauL 


Wednesday,  March  7. 

(Before  Hathew  and  Cays,  JJ.) 

Pollock  v.  Moseb.  (o) 

Fishery  Acts — Freshwater  fishery — Water  baUi£F— 
Might  to  prosecute  vnthcmt  the  authority  of  board 
of  conservators — Salmon  Fisheries  Act  1861  (24 
i  25  Vict.  c.  109),  s.  8— Fisheries  Act  1891  (54  i 
55  Vict.  c.  37),  s.  13. 

The  Fisheries  Act  1891,  8.  13,  provides  that  the 
powers  conferred  by  the  Fisneries  Acts  upon 
any  authorities  or  officers  to  enforce  Mem 
eihaU  not  limit  or  take  away  the  power  of  any 
other  person  to  take  legal  proceedings  for  their 
enforcement. 

Held,  that,  under  this  section,  a  water  bailiff  can 
institute  proceedings  for  an  offence  against  the 
Fisheries  Acts  without  being  atUhorised  so  to  do 
by  the  board  of  conservators  of  the  district. 

Anderson  v.  Hamlin  (63  L.  T.  Bep.  N.  8. 168 ;  25 
Q.  B.  Div.  221)  is  overruled  by  sect.  13  of  the 
Fisheries  Aet  1891. 

Special  case  stated  by  justices  of  Uumberland. 

The  appellant  was  summoned  for  fishing  for 
salmon  With  a  "  snatoh "  in  the  river  Derwent. 
which  is  a  fishery  district  subject  to  a  board  of 
conservators,  contrary  to  sect.  8  of  the  Salmon 
Fishery  Act  1861.  The  respondent,  upon  whose 
information  the  complaint  was  laid,  was  a  dnly 
appointed  water  bailiff  in  the  employment  of  the 
board  of  conservators  for  the  district.  The 
respondent  admitted  in  cross-examination  tiiat  he 
prosecuted  in  his  capacity  as  water  bailiff,  but 
that  he  was  not  authorised  by  the  board  to  insti- 
tato  the  proceedings.  The  justices  convicted  the 
appellant  and  inflicted  a  fine,  subject  to  this  case. 

The  question  for  the  opinion  of  the  court  was, 
whether  it  was  necessary  that  the  respondent 
should  have  received  express  authority  "from  the 
board  of  conservators  to  institute  the  proosedings. 

The  Salmon  Fisheries  Act  1861,  s.  8 : 

No  penon  aball  do  the  following  things  or  saj  of 
(a)  Bopoitea  bj  F.  O.  BOBtHSOH,  £■«.,  BmbIsIm  » t»w. 
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tliem ;  that  is  to  bsj,  (2)  use  any  spear,  gaS,  gtrikehall, 
anatob,  or  other  like  iustrnment  for  catching  salmon ; 
and  any  person  aotingr  in  oontraTention  of  this  section 
shall  incur  a  penalty  not  exceeding  51.,  and  shall  forfeit 
any  instruments  used  by  him  or  fonnd  in  his  possession 
in  oontrarention  of  this  seotion ;  hot  this  section  shall 
not  apply  to  any  person  nsing  a  gaff  as  auxiliary  to 
angling  with  a  rod  and  line. 

Fisheries  Act  1891,  s.  13 : 

The  powers  oonfened  by  the  Sea  Fisheries  Act  1888, 
or  this  Act,  or  any  other  Act  relating  to  salmon  and 
freshwater  fisheries  upon  any  anthorities  or  officers  to 
enforce  any  such  Act  shall  not  be  oonstmed  as  limiting 
or  taking  away  the  power  of  any  other  person  to  take 
legal  proceedings  for  the  enforcement  of  any  sooh  Act  or 
of  any  bye-law  made  therennder. 

Sflvain  Mayer  for  the  appellant. — The  convic- 
tion was  wrong.  It  was  held  in  Anderson  r. 
Hamlin  (63  L.  T.  Hep.  N.  S.  168  ;  25  Q.  B.  Div. 
221)  that  in  the  absence  of  express  authority  from 
the  board  of  conservators  a  water  bailiff  could 
not  institute  proceedings  against  a  person  for 
fishing  without  a  licence  in  ansherj  district.  That 
decision  is  not  affected  by  sect.  13  of  the  Fisheries 
Act  1891.  The  words  "  any  other  person  "  in  that 
section  were  not  intended  to  include  a  water 
bailiff,  for  the  previons  part  of  the  section  refers 
to  the  powers  conferred  bythe  Fisheries  Acts  upon 
any  "  authorities  or  of&cers,"  t.e.,  a  water  bailiff 
acting  upon  instructions  given  to  him  by  the 
board  of  conservators,  and  the  section  then  goes 
on  to  enact  that  those  powers  shall  not  limit  the 
right  of  any  other  persons  other  than  "  authori- 
tiai  or  officers  "  to  institute  proceedings. 

WiUu  Bund,  for  the  respondent,  was  not  called 
upon. 

Mathew,  J. — I  am  of  opinion,  that  this  oonvic- 
tion  was  right,  and  that  the  appeal  must  therefore 
be  dismissed.  The  case  of  Anderson  v.  Samlin 
was  decided  in  1890,  and  the  court  there  held 
that,  before  prosecuting  for  an  offence  against  the 
Fisheries  Acts,  a  water  bailiff  must  have  received 
authority  from  his  board  of  conaerTators  to  do  so. 
Then  in  1891  the  Fisheries  Act  is  passed,  sect.  13 
of  which  provides  that  anyperson  may  take  pro- 
ceedings to  enforce  the  Fisheries  Acts.  It  is 
therefore  no  longer  necessary  for  a  water  bailiff  to 
obtain  the  authority  of  the  conservators  before 
instituting  proceedings. 

Gave,  J. — I  am  of  the  same  opinion. 

Appeal  diemiseed. 

Solicitors  for  the  appellant,  Nicholson,  Nichol- 
son, and  Qraham,  for  mrington,  Carlisle. 

Solicitor  for  the  respondent,  T.  CviKbert  Bwm, 
Cockermouth. 


Wednesday,  March  7. 

(Before  Cave  and  Mathew,  JJ.) 

Bso. «.  Bbaolet.  (a) 

Siahway — Eneroaehment — Conviction  —  Defeei — 
11  *  12  Viet.  c.  4S—QtietHtm  of  titU—Gertio. 
mi—Hightoay  Act  1864  (27  &  28  Viet.  e.  101), 
«.  51. 

By  sect.  51  of  the  Highway  Act  1864,  if  any  person 
shall  encroach  by  making  any  fence  on  the  side 
of  any  earriage-viay,  wiiMn  fifteen  feet  of  the 
centre  thereof,  he  shall  on  eonvioii<m  be  liaile 

<•)  Shotted  by  V.  O.  BcwmOB,  Esq.,  Banlstar  atJAw. 


to  a  pewjUy.  The  defendant  was  convicted 
wider  this  section.  The  conviction  did  not  state 
that  the  defendant  had  "  encroached  "  on  the  high- 
way. 

A  tmrit  of  oerMorari  having  been  granted  in 
chambers  in  vacation,  and  a  rule  nisi  to  quath 
the  conviction  having  been  drawn  up  on  motion 
to  make  it  absolute : 

Held,  that  there  was  power  to  amend  the  eonvit- 
tiffn,  if  necessary,  under  12  £  13  Viet.  e.  45,  «.  7, 
but  that,  certiorari  having  been  taken  away  by 
sect.  107  of  the  Highway  Act  1835,  which  Act  by 
sect.  42  0^  the  Highway  Act  of  1862,  and  sect.  2 
of  the  Highway  Act  of  1864,  it  to  be  read  a*  one 
with  the  Act  of  1864,  the  omissicm  of  the  word 
"encroach"  did  not  render  the  conviction  bad, 
and  that  certiorari  woidd  not  lie  for  such  a 
defect,  and  therefore  the  court  would  not  quash 
the  conviction  on  that  ground. 

Ex  parte  Bradlaugh  (38  L.  T.  Sep.  N.  8.680; 
3  Q.  B.  Div.  509)  considered. 

The  defendant,  being  charged  with  an  offence 
under  sect.  51  of  the  Highway  Act  1864,  con- 
tended that  he  was  the  owner  of  the  land  on 
which  a  fence  had  been  erected,  and  thcU  it  did 
not  form  part  of  the  highway,  and  that  the 
justices  had  no  jurisdiction  to  adjudicate  in  the 
matter,  on  the  ground  that  title  to  land  came  in 
question. 

Held,  that  the  justieet  had  jurisdiction,  the  ques- 
tion for  them  being  whether  or  not  the  land  in 
queation  formed  part  of  the  highway. 

Bule  nisi  to  qtMsh  the  conviction  accordingly 
discharged. 

MoTiOM'  for  rule  absolute  for  an  order  to  quash 
two  convictions  by  justices. 

The  defendant  was  the  secretaiy  of  a  company 
called  the  Combined  Estates  Company,  owning 
certain  propertv  at  Hampton.  A  summons  was 
issued  against  the  defend^t  on  the  information 
of  the  surveyor  to  the  local  board  for  the  district 
of  Hampton,  being  the  urban  sanitary  authority 
for  the  district,  charging  the  defendant  that  he 
did,  "  contrary  to  s^.  51  of  the  Highways  Act 
1864,  cause  a  fence  to  be  erected  on  the  side  of  a 
carriage-way  or  cartway  known  as  Hanworth- 
road,  Hampton,  being  a  public  highway  within  the 
district  of  the  Hampton  Local  Board,  within 
'  fifteen  feet  of  the  centre  thereof,  and  did  thereby 
cause  such  carriage-way  or  cartway  to  be  reduced 
in  width  to  less  than  thirty  feet  between  the 
fences  on  each  side  thereof." 

The  defendant  was  charged  with  a  similar 
offence  in  connection  with  another  highway 
called  the  Mill-road,  Hampton,  but  the  facts  were 
practically  the  same  in  both  cases. 

At  the  hearing  before  the  justices  it  was  proved 
that  the  Combined  Estates  Company  had  been 
since  1879  the  freeholders  of  the  land  adjoining 
one  side  of  the  Hanworth-road,  which  was  a 
public  highway.  At  the  side  of  the  road  there 
was  a  ditch  about  two  feet  wide,  imiuclosed  from 
the  road.  The  servants  of  the  company  erected  a 
fence  upon  the  side  of  the  road,  and  within  fifteen 
feet  from  the  centre,  so  as  to  inclose  the  ditch. 
The  defendant  claimed  that  the  ditch  was  the 
property  of  the  company,  and  had  never  formed 
part  of  the  highway,  and  an  objection  was  taken 
that  the  case  involved  a  question  of  title,  and  that 
the  jurisdiction  of  the  justices  was  thereby  ousted. 
This  objection  was  overruled.    The  lo(^  board 
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did  not  dispute  that  the  companT,  being  the  free- 
holders of  the  adjoining  Land,  were  also  the 
owners  of  the  soil  of  the  ditch  and  of  the  land 
immediatelT  adjoining  the  ditch,  upon  which  the 
fence  had  been  erected,  but  contended  that  the 
ditch  and  the  land  had  always  formed  part  of  the 
highway.  After  hearing  evidence  on  both  sides 
the  jnstices  held  that  the  offence  had  been 
proved,  and  imposed  a  penalty.  The  record  of 
the  conviction  stated  the  offence  in  the  same  form 
as  used  in  the  information. 

The  defendant  applied  in  Vacation  to  the 
judg^  in  chambers  for  a  summons  to  show  cause 
why  a  writ  of  ceriiorari  should  not  issue  to  bring 
up  the  conviction.  On  a  return  to  the  summons 
the  judge  ordered  the  writ  to  issue.  Subseqilently 
a  rule  niri  was  drawn  up  under  the  Crown  Office 
Hules  1886,  r.  257,  to  show  cause  why  the  convic- 
tion should  not  be  quashed. 

The  Highway  Act  1864,  s.  51 : 

From  and  after  the  passingf  of  this  Act,  if  any  person 
shall  encroach  by  making  or  oanging  to  be  made  any 
bnilding,  or  pit,  or  hedge,  ditch,  or  other  fence,  or  by 
planting  any  dnng,  compost,  or  other  materials  for  dress- 
ing  land,  or  any  mbbisb,  on  the  sides  or  side  of  any  car- 
riage-way or  cartway  within  fifteen  feet  of  the  centre 
thereof,  or  by  removing  any  soil  or  turf  from  the  side  or 
sides  of  any  carriage-way  or  cartway  except  for  the  pnr- 
poee  of  improving  the  road,  and  by  order  of  the  high- 
way board,  or  where  there  is  no  highway  board  of  ike 
aorreyoT,  he  shall  be  subject  on  conviction  for  every 
offence  to  any  snm  not  exceeding  forty  shillings,  not- 
withstanding that  the  whole  space  of  fifteen  feet  from 
the  centre  of  such  carriage-way  or  cartway  has  not 
been  maintained  with  stones  or  other  materials  nsed  in 
forming  highways,  and  it  shall  be  lawfnl  for  the  jnstioes 
assembled  at  petty  sessions,  upon  proof  made  to  them 
upon  oath,  to  levy  the  expenses  of  taking  down  suoh 
bnilding,  hedge,  or  fence,  or  filling  np  snch  ditch  or  pit, 
or  removing  soch  dnng,  compost,  materials,  or  rabbish 
as  aforesaid,  or  restoring  ihe  injury  caused  by  the 
removal  of  snch  soil  or  tnrf  upon  the  person  offended. 
Provided  always  that,  where  any  carriage-way  or  cartway 
is  fenced  on  both  sides,  no  encroachment  as  atoraaaid 
shall  be  allowed  whereby  snch  carriage-way  or  cartway 
shall  be  reduced  in  width  to  less  than  thirty  feet  between 
the  fences. 

Bosanquet,  Q.C.  and  S.  Terrell  in  support  of 
the  rule  nisi. — ^Although  by  sect.  107  of  the  High- 
way Act  1835  (with  which  the  Highway  Act  1864 
is  to  be  read  as  one)  certiorari  has  been  taken 
away,  it  will  still  lie  if  it  can  be  shown  that  the 
justices  had  no  jurisdiction  to  act.  They  had  no 
jurisdiction  to  make  an  order  in  this  case,  first, 
because  in  order  to  constitute  an  offence  under 
sect.  51  of  the  Highway  Act  1864  it  must  be 
proved  that  the  defendant  encroached  on  the 
highway  bv  placing  a  fence  or  other  obstacle 
thereon.  There  is  no  such  finding  by  the  justices 
in  this  case.  The  conviction,  which  follows  the 
form  of  the  information,  merely  states  that  the 
defendant  did  unlawfully  cause  a  fence  to  be 
erected,  &c.  It  is  therefore  bad  and  ought  to  be 
quashed : 

Beg.  V.  Bolton,  1  Q.  B.  66 ; 

Eg  parte  Braiilaugh,  38  L.  T.  Eep.  N.  S.  680;  3 
Q.  B.  Div.  509. 

Secondly,  the  jurisdiction  of  the  justices  was 
ousted  because  a  question  of  title  to  land  was 
involved.  The  defendant  has  not  encroached  on 
the  highway  at  all,  but  has  inclosed  a  ditch  which 
was    his  own    property,  and    which   has    never 


formed,  and  could  not  form,  part  of  the  carriage- 
way or  cartway.  The  same  question  arose  in 
Field  v.  Thome  (20  L.  T.  Rep.  N.  S.  563),  where 
the  court  held  that  the  erection  of  a  fence  upon 
the  side  of  an  open  ditch  which  was  within  fifteen 
feet  of  the  centre  of  the  carriage-way  was  not  an 
encroachment.  Easton  v.  Richmond  Mighway 
Board  (25  L.  T.  Rep.  N.  S.  586;  L.  Rep.  7  Q.  B. 
69),  Evane  v.  Oakley  (1  Gar.  &.  Eir.  125)  were  also 
referred  to. 

Channell,  Q.C.  and  H.  Courthope-Munroe,  for 
the  local  board,  were  not  called  upon. 

Mathbw,  J. — ^We  are  not  called  upon  to  say, 
and  ought  not  to  say,  whether  the  magistrates 
were  right  or  wrong  in  their  decision  in  uiis  case. 
The  sole  question  for  us  to  decide  is,  whether  they 
had  any  jurisdiction,  because  by  the  Highway  Art 
1835  certiorari  has  been  taken  away.  Now,  was 
there  any  point  upon  which  it  can  be  shown  tiiat 
the  magistrates  were  bound  to  hold  their  hands  P 
The  matter  came  properly  before  them  under 
sect.  51  of  the  Highway  Act  1864.  The  matter 
having  come  before  them,  and  there  being  no 
objection  to  the  form  of  the  information,  they 
were  bound  to  hear  the  evidence.  They  did  hear 
the  evidence  on  both  sides,  and  tbey  came  to  the 
conclusion  that  an  offence  had  been  committed 
within  the  meaning  of  the  Act.  They  may  have 
come  to  a  wrong  conclusion,  but  that  does  not 
show  that  they  had  no  jurisdiction.  It  is  perfectly 
clear  that  they  had  jurisdiction.  Although  this 
court  has  no  jurisdiction  to  say  whether  or  not  the 
decision  of  the  magistrates  was  right,  nevertheless 
I  think  that  it  is  only  proper,  having  looked 
through  the  evidence,  to  express  my  opinion  extra- 
judicially, that  the  magistrates  were  perfectly 
right  in  the  decision  to  which  they  came.  They 
were  quite  justified  in  regarding  this  ditch  as 
dedicated  to  the  public  and  as  part  of  the  high- 
way. The  fence  unquestionably  is  an  encroach- 
ment upon  ground  over  which  the  public  have  a 
right. 

Gate,  J. — I  am  of  the  same  opinion.  To  my 
mind,  this  is  an  extremely  clear  case  upon  tlM 
subject  of  magisterial  jurisdiction,  whi^  is  s 
subgect  not  apparently  thoroughly  understood, 
and  upon  which  there  are  a  good  many  fallacies 
which  can  be  urged  and  wb  ich  have  been  urged  before 
us  to-day.  According  to  the  law  as  it  originally 
stood,  the  Court  of  Queen's  Bench  had  a  juris- 
diction over  magistrates,  not  by  way  of  app^  on 
the  merits,  but  by  way  of  seeing  whether  the  pro- 
ceedings were  correct  in  form.  Orders  of  magis- 
trates were  brought  up  before  the  court  by 
certiorari,  and  the  court  proceeded  to  '>in>"''™« 
into  the  form  of  the  order  or  conviction  in  order 
to  see  if  it  was  correct  in  point  of  form.  The 
court  held  that  all  the  circumstances  which  were 
necessary  to  warrant  the  conviction  or  order  must 
be  set  out  on  the  face  of  the  order  or  conviction, 
and  that  included,  where  there  was  not  a  statutory 
form  of  conviction  or  order,  a  statement  of  all  the 
points  which  the  magistrate  had  to  go  through  in 
order  to  arrive  at  such  conviction  or  order.  The 
consequence  was,  that  the  court  had  to  exercise  an 
indirect  kind  of  jurisdiction  over  almost  eveiy 
order  made  or  conviction  by  a  magistrate.  That 
became  so  burdensome  that  the  Legislature  inter- 
fered, and  did  so  in  two  ways.  One  way  was  by 
taking  away  the  certiorari  altogether,  and  that 
put  an  end  to  all  questions  whether  or  not  the 
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order  or  conyiction  was  rij^ht  in  point  of  form. 
The  other  way  was  by  framing  a  statntoty  form  of 
oonTiction,  and  by  providing  that,  if  the  order 
or  conyiction  was  in  the  statutoiy  form,  it 
was  to  be  taken  to  be  perfectly  good.  By 
one  or  other  of  these  ways  the  jurisdiction  of 
this  conrt  in  these  matters  has  been  almost  put  an 
end  to,  bat  attempts  are  sometimes  made  to  bring 
it  into  force  ag^n,  and  that  is  done  by  means  of 
the  snggestdon  that  the  magistrates  have  exceeded 
their  jurisdiction,  because  it  has  been  held  that  a 
stataboiy  provision  taking  away  certiorari  does 
not  apply  where  there  has  been  an  excess  of  juris- 
diction on  the  part  of  the  magistrate,  and  that 
may  be  shown  {aliunde)  by  affidavit,  although  it 
may  not  appear  on  the  face  of  the  conviction  or 
order.  Excess  of  jurisdiction  may  either  exist  at 
the  time  when  the  summons  comes  on  to  be  heard, 
and  in  that  case  there  is  no  jurisdiction  to  hear 
the  case  at  all,  or  it  may  in  some  cases  crop  np  in 
the  course  of  the  hearing,  as,  for  example,  where 
the  (question  of  title  to  land  comes  in  question, 
and  in  such  a  case  the  jurisdiction  of  the  magis- 
trates is  ousted.  Whenever  either  of  these  two 
things  happens,  if  the  magistrates  proceed  to  hear 
and  determine  the  case,  their  decision  must  be 
brought  up  by  certiorari  for  the  purpose  of  being 

nhed  as  being  in  excess  of  jurisdiction.  A  good 
of  misconception  prevails  as  to  what  is  and 
what  is  not  excess  of  jurisdiction.  If  the  magis- 
trates have  no  jurisdiction  they  cannot  proceed 
with  the  case,  either  to  convict  or  to  acquit ;  they 
have  no  jurisdiction  to  do  either;  they  must  stop 
short  That  is  the  meaning  of  the  expression  want 
of  jurisdiction,  and  that  is  what  is  meant  by  saying 
that  magistrates  have  exceeded  their  jurisdiction. 
In  this  case  it  is  clear  that  there  was  never  a  point 
at  which  the  magistrates  were  bound  to  stop. 
The  summons  was  taken  out  under  sect.  51  of  the 
Highway  Act  of  1864.  If  there  was  any  objection 
to  it  in  point  of  form,  the  objection  ought  to  have 
been  made  before  the  mac^strates,  and  they  would 
have  dealt  with  it.  That  is  provided  for  in 
Jervis'  Act  (11  &  12  Vict.  c.  43).  If  the  magis- 
trates  think  that  a  mistake  in  form  has  in  any 
way  misled  or  embarrassed  the  defendant,  the 
magistrates  will  allow  the  case  to  be  adjourned, 
in  order  that  the  defendant  may  not  be  damnified. 
But  where  the  defendant  has  not  been  misled  the 
magistrates  will  rightly  refuse  to  attach  any  im- 
portance to  a  technical  objection  upon  the  ground 
of  form,  and  in  so  doing  they  are  acting  within 
their  jurisdiction,  and  this  court  has  no  power  to 
internre.  This  case  was  therefore  properly  heard 
hj  the  magistrates.  They  had  evidence  riven  by 
both  sides  as  to  whether  mis  strip  of  lana  was  or 
was  not  part  of  the  highway,  and  having  heard 
the  evidence,  were  they  bound  to  hold  their  hands 
and  say  that  it  was  a  matter  with  which  they  could 
not  d«il  P  Certainly  not.  It  was  the  verr  thing 
which  they  were  bound  to  decide.  In  the  case 
of  WiUiaTTig  v.  Adame  (5  L.  T.  Rep.  N.  S.  790)  the 
court  held  that  the  magistrates  were  intended  to 
decide  in  a  case  such  as  this  whether  or  not  the 
jnece  of  land  inclosed  was  a  highway,  and  that 
the  jtirisdiction  of  the  ma^trates  was  not  ousted 
W  the  defendant's  claiming  the  land  as  owner  of 
toe  freehold.  The  magistrates  were  bound  to  ^ve 
VboT  decision,  and  it  is  therefore  impossible 
to  Bay  that  they  had  no  jurisdiction.  Having 
iorig^ction,  thev  are  bound  to  exercise  it.  One 
test  for  ascertaining  whether  a  matter  is  within 


the  jurisdiction  of  magistrates  or  not  is  to  con- 
sider the  nature  of  the  arguments  used  against 
the  magistrates.  If  there  was  no  jurisdiction,  the 
magistrates  ought  not  to  have  decided  the  case  at 
all ;  but,  if  the  contention  is  that  the  magistrates 
ought  to  have  come  to  a  different  decision  on  the 
merits,  it  is  quite  clear  that  they  had  jurisdiction. 
Only  one  case  of  modem  times  has  been  relied  on. 
by  the  appellants,  that  is  Ex  parte  Bradlaugh  (3S 
L.  T.  Be^.  N.  S.  680 ;  3  Q.  B.  Div.  509).  Now,  to 
my  mind  it  is  clear  that  the  conclusion  to  which  I 
have  referred  did  take  place  in  that  case.  In  the 
first  place,  it  was  admitted  that  the  certiorari 
was  taken  away ;  and,  secondly,  no  objection  could 
be  made  to  that  order  except  on  the  ground  of 
want  of  jurisdiction.  It  was  said  that  there  was 
a  want  of  jurisdiction.  How  P  Because  it  was 
said  that  the  order  for  the  destruction  of  the 
books  did  not  contain  a  recital  that  the  magis- 
trate came  to  the  conclusion  that  the  publication 
of  them  was  a  misdemeanour  which  was  to 
be  prosecuted.  But  there  was  no  evidence 
that  the  magistrate  did  not  come  to  i^t 
decision  in  that  case.  The  fact  that  it 
was  not  recited  in  the  order  does  not  prove  that 
the  magistrate  did  not  come  to  that  conclusion ; 
and  if  he  did  come  to  that  conclusion,  then  hi» 
order  was  perfectly  right  and  he  had  jurisdiction 
to  make  it.  If  he  did  not  come  to  the  conclusion 
that  the  publication  was  a  misdemeanour  he  would 
not  thereby  be  deprived  of  jurisdiction ;  he  would 
still  have  a  jurisdiction,  but  he  would  be  bound 
to  decide  in  favour  of  the  defendant  and  dismiss 
the  summons.  Where  a  magistrate  decides  one 
way  when  he  ought  to  have  decided  another  way, 
that  is  not  absence  of  jurisdiction.  Absence  of 
jurisdiction  only  arises  when  he  has  no  power  to 
decide  in  the  matter  at  all.  On  these  grounds  it 
is  quite  clear  that  the  certiorari  having  been  taken 
away  here  the  conviction  cannot  be  dealt  with  by 
this  court.  The  magistrates  had  jurisdiction,  and 
consequently  the  rule  must  be  discharged.  I 
agree  with  what  Mathew,  J.  has  said  with  refer- 
ence to  the  finding  of  the  magistrates  on  the 
facts  proved  before  them. 

Rule  nisi  diseharqed  with  coat*  and  the  oo»i» 
of  the  certiorari. 

Solicitors  for  the  defendant,  Booke  and  Sons. 
Solicitors  for  the  Hampton  Local  Board,  Kent 
and  Son. 


QUEEN'S  BENCH  DIVISION,    IN   BANK- 
RUPTCY. 

Friday,  Feb.  23. 

(Before  Williams,  J.) 

Be  Johnson  ;  Ex  parte  Bi.aceett.  (a) 

Bankruptcy — Lease — Covenant  not  to  assign- 
Assignment  by  trustee  in  bankruptcy — Liabiiity 
of  trustee  for  rent  due. 

A  lessee  covenanted  with  his  lessor  that  neUher 
he  himself,  his  executors,  adininistrators,  or 
assigns,  nor  any  person  who  might  thereafter 
claim  any  estate  m  the  premises,  wovM  assign, 
without  licence.  On  the  bankruptcy  of  the  lessee 
his  trustee  assigned  the  lease.  The  lessor 
elaiined  as  against  the  trustee  the  rent  due. 

Held,  thai,  as  the  trustee's  liability  was  based  on 
privity   of  estate,  he  ceased  on  the  assignment 

(a)  B«parted  by  WAI.TIB  B.  Yates,  Esq.,  Bam>ter-«tX»w. 
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over  to  be  liable  for  retU  accrued  due  after  the 

date  of  the  assignment. 
This  was  a  motion  by  Syencer  Blackett  for  an 
order  that  the  official  receiver  might  be  ordered  to 
pay  over  111?.  11».  3d.  rent  due  for  35,  Bride- 
street,  and  to  declare  that  the  official  receiver  ■was 
personally  responsible  for  the  rent  and  covenants 
in  the  lease  of  the  premises  and  that  he  shotdd 
deliver  up  the  premises  for  breach  of  covenant. 

Spencer  Blackett,  by  licence  from  Christ's 
Hospital,  his  lessors,  leased  35,  Bride-street,  to 
Johnson  and  Stephens  to  be  used  as  a  coffee 
and  cocoa  house,  subject  to  certain  covenants 
(identical  in  terms  with  those  contained  in  the 
superior  lease),  one  of  which  was  that  the  bank- 
rupts, their  executors,  administrators,  or  assigns, 
or  any  person  or  persons  who  should  or  might 
thereuter  claim  any  estate  or  interest  in  the 
premises  by  and  from  or  under  any  assignment  or 
underlease  to  be  made  by  virtue  of  any  lease  or 
by  operation  of  law,  should  not  and  would  not 
assign  or  set  over  or  other  tvise  dispose  of  their 
interest  without  the  licence  of  the  lessors. 

In  April  1893  a  receiving  order  was  made 
against  the  lessees  Johnson  and  Stephens,  on 
which  they  were  adjudicated  bankrupts,  and  the 
official  receiver  was  appointed  trustee. 

The  trustee  did  not  disclaim  the  lease,  but 
assigned  the  bankrupt's  interest  in  the  premises 
to  H.  J.  Creer,  without  the  consent  of  Spencer 
Blackett  or  the  superior  landlords,  the  governors 
of  Christ's  Hospital. 

At  the  date  of  the  receiving  order  there  was 
rent  due  from  the  25th  March  1893,  and  there 
was  now  due  1112.  lis.  3d.  for  rent  to  the 
29th  Sept. 

John  A.  Hamilton  for  the  applicant. — ^The 
official  receiver  is  liable  here  ;  he  might  have 
disclaimed  the  lease  ;  he  did  not  do  so,  out  dealt 
with  it,  and  he  thus  must  be  taken  to  have 
assumed  the  responsibilities  under  it.  He  has 
the  opportunity  of  disclaiming,  and  he  acts  as 
lessee.  Hence  it  must  be  inferred  that  he 
contracted,  and  that  there  is  between  him 
and  the  lessors  privity  of  contract  and  not 
merely  of  estate.  The  covenant  in  the  lease 
includes  an  assignment  by  operation  of  law, 
which  is  what  happened  on  the  Dankruptcy,  and 
was  intended  to  make  the  trustee,  as  assignee  by 
operation  of  law,  liable  if  he  assigns  the  lease. 
The  trustee  ought  to  have  disclaimed. 

Muir  Mackenzie,  for  the  official  receiver,  was  not 
called  upon. 

"Williams,  J. — This  lease  contained  a  curious 
covenant,  binding  not  only  the  bankrupt  not  to 
assign,  but  also  any  assignee  by  virtue  of  any 
licence  or  by  operation  of  law,  and  provides  for 
re-entry  in  case  of  breach  of  the  covenant.  Under 
these  circumstances,  the  covenant  was  so  far 
effective  and  operative,  that,  on  its  taking  effect, 
the  right  of  entiy  accrued,  and  the  landlord  had 
a  right  of  forfeiture  ;  he  did  not,  however,  forfeit. 
The  official  receiver  takes  the  lease  and  did  not 
r>isclaim  it,  but  executed  an  act  of  ownership  by 
selling  it  to  Creer,  and  according  to  the  ordinary 
law  the  liability  of  the  officiu  receiver  being 
simply  based  on  privity  of  estate,  directly  he  got 
rid  of  the  lease  his  liability  ceased.  It  was  said 
that  the  covenant  was  expressly  intended  to 
prevent  the  official  receiver  from  getting  rid  of 
this  liability,  but  it  has  not  succeeded  in  doing 


so.  However  true  that  may  be  in  the  case  of 
contract,  no  such  result  can  follow  where  the 
liability  depends  solely  on  privity  of  estate.  By 
assignment  the  liability  ot  the  official  receiver 
came  to  an  end,  and  therefore  this  motion  most 
fail,  except  in  so  far  as  it  asks  for  the  rent  between 
the  date  of  the  bankruptcy  and  the  assignment; 
as  to  that  it  should  succeed,    j^^^^  .^  dismissed. 

Solicitors  for  the  applicant,  Arnold  Williams 
and  Co. 

Solicitor  for  the  official  receiver.  The  SolieUor 
to  the  Board  of  Tirade. 


Tuesday,  Feb.  27 
(Before  Williams  and  Weioht,  JJ.) 
Be  Batson;  Ex  parte  Habtie.  (a) 
Bankruptcy — Refusal  to  obey  subpoena    to  attend 
court — Insufficient  sum  tendered  for  expenses — 
Contempt  of  court — Refused  to   commit  for — 
Bankruptcy  Act  1883  (46  £  47  Vict,  c.  52),  s.  27 
—Bankruptcy  Rules  1886,  rr.  70,  71. 
A  person  subpoenaed  to  attend  in  court  and  refusing 
to  obey  the  subpoena  cannot  be  committed  for 
wilful  contempt  until  a  reasonable  sum  has  been 
tendered  to  him  to  cover  the  cost  of  coming  to  the 
court  and  expenses. 

This  was  an  appeal  from  the  decision  of  the  judge 
of  the  King's  Lynn  County  Court. 

The  debtor  was  the  rector  of  Great  Winsted, 
and  in  1890  he  borrowed  from  the  British  Emmre 
Life  Insurance  Society  a  sum  of  money.  The 
appellant  was  the  solicitor  to  the  company,  and  was 
retained  by  them  to  collect  the  tithes  and  apply 
them  to  meet  the  interest  on  the  loan  by  the  oom- 
pany. 

In  May  1892  a  receiving  order  was  made  against 
the  debtor,  on  which  he  was  adjudicated  bankrupt, 
and  the  official  receiver  became  trustee. 

In  June  1892  a  correspondence  took  place 
between  the  official  receiver  and  the  appellknt's 
firm,  in  which  the  official  receiver  asked  for 
information  as  to  the  tithes  collected  bv  the  appel- 
lant. The  appellant  refused  to  give  the  informa- 
tion unless  his  charges  were  first  paid,  and 
refused  for  the  same  reason  to  answer  a  certain 
list  of  questions  submitted  to  him  by  the  official 
receiver. 

On  the  1st  July  1893  a  summons  was  issued 
requiring  the  appellant  to  attend  at  the  King's 
Lynn  County  Court  and  to  produce  his  ledger 
and  other  books,  &c.,  which  contained  anything 
relating  to  the  bankruptcy.  The  official  receiver 
applied  to  the  court  to  fix  the  proper  condnct 
money,  which  the  registrar  fixed  at  It.  10«.  The 
summons  was  served,  and  the  30«.  conduct  money 
tendered.  The  appellant  refused  to  attend  on  the 
ground  that  the  condnct  money  was  insufficient 

The  official  receiver  moved  in  the  King's  Lynn 
County  Court  for  an  order  to  commit  the  appel- 
lant for  contempt  of  court  for  disobedience  to  the 
order  to  attend. 

The  appellant  took  the  objection  that  the  con- 
duct money  tendered  was  insufficient,  and  that 
therefore  he  could  not  be  guilty  of  wilful  con- 
tempt. 

The  railv^  fare  and  other  expenses  of  the 
journey  to  Kong's  Lynn  alone  womd  have  come 

(a;  B«port«d  b7  'Wai.tib  B.  Tatbi,  Ewi.,  BwTl*<ar«t-L*w. 
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to  II.  lOt.,  and  no  tender  had  been  made  of  allow- 
anoee  for  loss  of  time  and  expenses.  The  books 
refused  to  be  produced  alone  weighed  3651b.,  and 
this  would  necessitate  the  payment  of  11.  for 
excess  luggage. 

The  Count?  Court  judge  made  the  order  to 
commit,  but  directed  the  same  to  lie  in  tlie  court 
for  one  month. 

The  solicitor  appealed. 

By  sect.  27  of  the  Bankruptcy  Act  1883 : 
The  oonrt  may,  on  the  appliaation  of  the  official 
noeiTeT  or  trnstee,  at  any  time  liter  a  receiving  order  has 
been  made  against  a  debtor,  aommon  before  it  the  debtor 
or  bis  wife,  or  any  person  known  or  sngpected  to  hare  in' 
bis  possession  any  of  the  estate  or  effects  belonging  to 
the  debtor,  or  supposed  to  be  indebted  to  the  debtor,  or 
any  person  whom  the  oonrt  may  deem  capable  of  giving 
information  reepeoting  the  debtor,  his  dealings  or  pro- 
perty, and  the  court  may  require  any  snob  person  to 
prodnoe  any  doonments  in  bis  custody  or  power  relating 
to  the  debtor,  his  dealings  or  property.  If  any  person  so 
summoned,  after  haying  been  tendered  a  reasonable  sum, 
refuses  to  oome  before  the  court  at  the  time  appointed,  or 
refuses  to  prodnoe  any  such  document,  having  no  lawful 
impediment  made  known  to  the  oonrt  at  the  time  of  its 
fitting  and  allowed  by  it,  the  court  may  by  warrant 
cause  him  to  be  apprehended  and  brought  up  for  examina- 
tion. 

HaneeU  for  the  appellant. — ^The  learned  County 
Court  judge  was  wrong.  He  purported  to  deal 
with  tlus  case  under  sect.  27.  He  did  not  do  so, 
but  in  reality  he  dealt  with  it  under  rule  70  of 
the  Bankruptcy  Rules  1886.  That  rule  is  as 
follows:  "Any  person  wilfully  disobeyini;  any 
snbpcena  or  order  requiring  his  attendance  for  the 
purpose  of  being  examined  or  producing  any 
document  shall  be  deemed  guilty  of  contempt  of 
court  and  may  be  dealt  with  accordingly."  And 
he  omitted  to  act  according  to  rule  71 :  "  Any 
witness  (other  than  the  debtor)  required  to  attend 
for  the  purpose  of  being  examined,  or  of  pro- 
ducing any  document,  shaJl  be  entitled  to  the  like 
conduct  money  and  payment  for  expenses  and  loss 
of  time  as  upon  attendance  at  a  trial  in  court." 
There  are  three  things  which  must  be  paid  for 
nnder  this  rule — conduct  money,  expenses,  and  loss 
of  time — and  the  allowance  to  professional  men  for 
attendance  in  court  is  always  from  15s.  to  12.  a 
day.  [Wii-LiAMB,  J. — ^Do  you  say  that  he  ought 
to  be  prepaid  for  loss  of  time  ?]  I  say  you  can- 
not commit  unless  he  is  prepaid : 

Be  Working  Men'a  Mutval  Society,  21  Cb.  Dir.  831. 

A  sufficient  sum  has  not  been  tendered,  and  there- 
fore the  appellant  cannot  be  committed  for  wilful 
contempt. 

Muir  Mackenzie. — This  was  a  case  of  deliberate 
disobedience.  The  registrar  was  the  proper  person 
to  decide  what  was  the  proper  amount  of  conduct 
money,  and  he  did  so.  This  sum  was  tendered  and 
the  appellant  declined  to  attend  the  court.  He 
first  of  all  refused  to  answer  the  questions  sent  to 
him  by  the  of&cial  receiver,  and  then  he  refused  to 
come  to  the  court.  I  do  not  dispute  that  he  is 
entitled  to  be  paid  his  expenses  ojc  getting  to  the 
court.  These  were  offered  him,  and  his  refusal  to 
attend  the  court  after  this  was  wilful  contempt. 

Wii,LiAM8,  J. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  The  statute  says  that : 
[Reads  sect.  27.]  Li  addition,  the  court  has 
power  to  commit  for  contempt  a  person  wilfully 
vBobeying  its  orders.    This  power  is  not  new ;  it 


has  been  in  force  for  over  100  years,  and  was  in  the 
Act  of  1869,  but  a  regular  practice  grew  up  not  to 
move  at  once  to  commit  for  contempt  as  a  punish- 
ment when  a  person  does  not  attend,  but  to  issue 
a  warrant  to  ensure  the  attendance  of  the  person ; 
and  it  is  a  pity  this  practice  was  departed  from 
here.  I  do  not  say  that  you  cannot  commit  for 
non-attendance,  but  the  pi-actice  under  the  Act  of 
1869,  and  in  London  under  'the  subsequent  Acts, 
was  as  I  have  stated.  The  warrant,  however, 
cannot  be  issued  unless  a  reasonable  sum  has 
been  tendered.  The  question  here  is,  has  a 
reasonable  sum  been  tendered  P  Mr.  Mackenzie 
says  it  has  been,  and  that  the  amount  can  be 
fixed  by  the  court  that  issues  the  summons ;  but, 
though  Mr.  Registrar  Hope  says  this  is  occasion- 
ally done  in  London,  it  is  not  an  established 
practice,  and  the  registrars  used  to  refuse  to  fix 
the  amount,  as  they  had  not  before  them  the 
materials  for  doing  so.  But  even  assuming  that 
the  court  had  power  to  fix  the  sum  beforenand, 
then,  if  it  does  so,  but  fixes  the  amount  too  low, 
inasmuch  as  you  cannot  commit  a  man  for  wilful 
contempt  for  not  putting  his  hand  in  his  pocket 
to  pay  his  own  expenses,  no  order  of  committal 
can  lie  made.  Here  the  sum  fixed  and  tendered 
was  clearly  insufficient,  and  I  think,  therefore,  the 
learned  judge  was  wrong,  and  that  this  appeal 
must  be  allowed. 

Wbioht,J.-I  agree.  Appeal  aUov,ed. 

Solicitors  for  the  appellant,  Saeties. 
Solicitors  for  the  respondent,  Tovoer  and  Sher- 
loek,  for  Blyth,  Norwich. 


Feb.  20  and  26. 

(Before  Williams  and  Weight,  JJ.) 

Be  Chaklwood  ;  Ex  parte  The  Teustkb.  (o) 

Bankruptcy  —  Solicitor's  costs — Defence  of  debtor 
for  murder  —  Agreement  in  writing  between 
debtor  and  his  solicitor — Payment  of  lump  suw 
— The  Attorneys  and  Solicitors'  Remuneration 
Act  1870,  s.  4. 

A  debtor  by  an  agreement  in  writing  with  hit  soli- 
eitor  paid  a  lump  sum.  to  his  solicitor  in  return 
for  certain  definite  services  rendered  and  to  be 
rendered  by  his  solicitor  in  the  defence  of  the 
debtor  on  a  charge  of  murder.  The  debtor  sub- 
sequently committed  an  act  of  bankn^tey,  OMd 
was  adjudicated  bankrupt. 

The  County  Court  judge  refused  to  order  the  solt- 
eitor  to  pay  over  any  part  of  the  turn  so  received 
to  the  trustee  in  bankruptcy.     On  appeal : 

Held  {dismissing  the  appeal),  that,  inasmuch  as  the 
money  had  been  paid  over  for  certain  definite 
services  under  a  bon&  fide  agreement  in  writing 
before  an  act  of  bankruptcy  had  been  com.mitted, 
the  solicitor  could  not  be  ordered  to  refund  the 
sam^.. 

Per  Wright,  J. :  The  defence  of  a  man  for  his 
life  was  a  matter  for  which  the  official  receiver 
could  probably  make  an  allowance  to  the  debtor 
out  of  the  property  in  the  hands  of  the  official 
receiver  under  the  provisions  of  rtue  325  of  the 
Bankruptcy  Rules  1886. 

This  was  an  appeal  by  the  trustee  in  bankmptcy 

(a)  B«ported  by  Waliu  B.  Yaixs,  Esq.,  Burlstar-at-Law. 
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of.  the  debtor  from  the  decision  of  the  judge  of 
the  Tonbridg^  Wells  County  Court. 

On  Not.  1892  the  debtor,  a  builder,  retained 
Mr.  Cripps,  a  solicitor,  to  act  for  him  in  all 
matters  arising  out  of  a  charge  made  against  him 
for  being  privy  to  the  death  of  a  woman  named 
Franklin,  who  died  from  the  effects  of  an  illegal 
<^ration. 

On  the  24th  Nov.  1892  a  sum  of  25Z.  was 
paid  to  the  solicitor  by  Charlwood,  and  on  the 
ord  Dec.  an  agreement  in  writing  was  made 
between  Charlwood  and  the  solicitor  by  which, 
lifter  reciting  the  verdict  of  wilful  murder  against 
Charlwood  by  the  coroner's  jury,  on  the  30Ui 
Nov.  1892,  the  committal  of  the  accused  for 
trial,  the  fact  that  Mr.  Cripps  was  retained  and 
did  attend  before  the  coroner,  that  Mr.  Cripps 
had  prior  to  the  agreement  rendered  services  and 
paid  fees  to  counsel  for  Charlwood,  and  that 
Charlwood  wished  to  retain  Mr.  Cripps  to  defend 
him  on  his  trial,  and  Mr.  Cripps  accepted  the 
retainer,  it  was  agreed  that  Mr.  Cripps  should 
obtain  all  necessaiy  advice  and  assistance  from 
'Counsel,  and  attend  before  the  magistrates  and  at 
the  trial  of  Charlwood,  and  should  brief  two 
coimsel  to  defend  Charlwood,  and  pay  all  fees, 
charges,  and  generally  conduct  Charlwood's 
defence,  and  that  Charlwood  having  already  paid 
252.  should  pay  Mr.  Cripps  within  seven  days  a 
further  sum  of  250!.,  making  in  all  2752.,  which 
should  be  received  by  Mr.  Cripps  "  in  full  satis- 
faction of  the  costs,  charges,  and  expenses  of  the 
said  W.  C.  Cripps  incurred  and  to  be  incurred  in 
the  matters  mentioned  in  this  agreement."  The 
agreement  was  signed  by  Charlwood  and  Mr. 
Cripps ;  and  on  the  10th  Beo.  1892  a  receipt  was 
g^ven  by  Mr.  Cripps  for  the  agreed  sum  of  2502. 

On  the  20th  Dec.  the  debtor  committed  an  act 
of  bankruptcy,  of  which,  on  the  2lBt  Dec.,  the 
solicitor  hcid  notice.  The  debtor  was  tried  at  the 
Old  Bailer  for  murder  on  the  16th  Jan.,  and  was 
defended  by  counsel ;  the  trial  lasted  imtil  the  20th 
Jan.,  when  the  prisoner  was  convicted  of  man- 
slaughter. The  defence  was  conducted  by  Mr. 
Cripps. 

A  motion  was  made  by  the  trustee  in  bank- 
ruptcy in  the  County  Court  of  Tunbridge  Wells 
for  an  order  that  Mr.  Cripps  should  be  directed 
to  pay  to  the  trustee  the  sum  of  2502.  received 
irom  the  bankrupt,  or  such  other  sum  as  repre- 
-sented  the  difference  between  the  sum  mentioned 
in  the  agreement  of  the  2nd  Dec.  and  the  costs 
of  the  solicitor  prior  to  the  21st  Dec,  the  date  ^e 
solicitor  had  notice  of  the  act  of  bankruptcy. 

The  County  Court  judge  refused  the  applica- 
tion, and  the  trustee  appealed. 

Herbert  Seed,  Q.C.  and  G.  Spencer  Bower  for 
the  appellant. — The  decision  of  the  County  Court 
judge  was  wrong.  A  person  about  to  commit  an 
act  of  bankruptcy  cannot  be  allowed  to  retain  the 
services  of  a  sohcitor.  In  Be  Pollitt;  Ex  parte 
Minor  (67  L.  T.  Rep.  N.  S.  716 ;  (1893)  1 Q.  B.  175) 
the  solicitor  was  not  allowed  to  retain  the  money. 
The  commission  of  the  act  of  bankruptcy  de- 
stroyed any  rights  he  might  have  against  the 
bankrupt.  [Weioht,  J. — ^Does  not  the  2752.  here 
seem  rather  like  a  lump  sum  down  to  meet  specified 
services,  while  in  Be  PoUitt  the  money  was  paid  to 
meet  future  costs.]  There  is  no  doubt  the  solicitor 
acted  very  well  here,  and  did  the  best  that  could 
be  done,  but  the  trustee's  duty  was  plainly  to 


'inquire  into  the  transaction.  Be  Sinclair;  Ex 
parte  Payne  (63  L.  T.  Bep.  N.  S.  767 ;  15  Q.  B. 
Div.  616),  lays  down  no  new  principle  at  all ;  there 
the  money  was  paid  down  by  a  debtor  to  his  soli- 
citor to  oppose  bankruptcy  proceedings,  but  in  Be 
Spaekman ;  Ex  parte  May  (62  L.  T.  Hep.  N.  S.  266; 
24  Q.  B.  Div.  728)  it  was  expressly  stated  that  the 
doctrine  was  not  to  be  extended.  [Williams,  J. 
— The  effect  is,  these  payments  to  a  solicitor  may 
be  supported  on  the  ground  of  neoesmty.]  !No 
such  rule  was  necessary  for  the  decision  in 
Sinelair'e  case.  [Wright,  J. — If  such  a  rule 
exists,  the  defence  of  a  man  for  murder  is  surely  a 
case  of  necessity.]  The  rule  of  necessity  is  venr 
difficult  to  apply,  as,  if  a  man  can  pay  away  aU 
his  estate  to  get  legal  assistance,  he  will  probably 
do  so. 

Diekent,  Q.C.  and  Umohn. — On  the  2l8t  Dec., 
the  date  the  solicitor  had  notice  of  the  act  of 
bankruptcy,  the  money  had  been  parted  with 
by  the  bankrupt,  and  the  only  right  left  him  was 
to  call  on  the  solicitor  to  perfoiTn  the  contract. 
The  agreement  was  a  perfectly  valid  one.  Sect.  4 
of  the  Attorneys  and  Solicitors'  Bemuneration 
Act  1870  allows  a  solicitor  to  make  an  agreement 
in  writing  with  his  client  for  payment  of  past  or 
future  services  by  a  gross  sum.  And  the  court 
will  enforce  that  agreement,  and  the  court  does 
not  recognise  the  right  of  the  client  to  go  behind 
the  aereement  except  in  special  cases,  and  will  not 
set  the  agreement  aside  unless  it  is  an  improper 
one,  so  that,  as  no  neglect  is  proved  agtdnst  the 
solicitor,  he  is  entitled  to  retain  the  money.  The 
case  is  not  governed  by  Be  Pollitt.  The  property 
divisible  amongst  the  creditor,  which  vests  in  the 
trustee  is  "  all  such  property  as  may  belong  to  or 
be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy  "  (sect.  44  of  the  Bankruptcy 
Act  1883),  but  by  the  agreement  this  money 
vested,  as  soon  as  it  was  paid,  in  Mr.  Cripps,  and 
was  not  any  long^  in  the  oankrupt.  The  solicitor 
could  make  what  agreement  he  pleased,  and  the 
bankrupt,  having  paid  this  money  for  a  perfectly 
good  consideration,  was  thereby  entitJea  to  Mr. 
Cripps'  services.  The  fact  that  the  agreement 
and  payment  was  made  just  before  the  act  of 
bankruptcy  does  not  affect  the  question.  In  Be 
Pollitt  there  was  no  written  agreement;  here 
there  was.  In  Be  Ooldsmid  (18  Q.  B.  Div.  295) 
the  court  said  that,  if  a  payment  was  made  bond 
fide  by  a  debtor  within  three  months  before 
petition  to  prevent  exposure  or  to  avoid  a  criminal 
prosecution,  the  payment  was  not  a  fraudulent 
preference.  No  sngsestion  of  a  fraudulent  pre- 
ference can  be  made  here. 

Beed,  Q.C.  in  reply. — The  question  is  really,  did 
the  agreement  aim  at  doing  indirectly  what  could 
not  be  done  directly  P  If  Mr.  Dickens  s  suggestion 
is  adopted,  then  I  admit  there  is  an  end  of  the 
case.  [Williams,  J. — Is  not  the  occurrence  of 
the  bankruptcy  a  special  case  within  the  meaning 
of  sect.  10  of  the  Solicitors  Act  1870,  so  as  to 
enable  the  court  to  reopen  the  agreement  ?]  This 
is  an  attempt  to  get  out  of  Be  PoUitt,  and  ought 
not  to  be  allowed  to  prevail. 

Williams,  J. — ^1  think  this  appeal  must  fail. 
I  thought  on  Mr.  Beed's  openmg  that  he  was 
going  to  raise  an  interesting  point  as  to  the  exact 
rights  of  a  person  to  whom  money  is  paid  under 
a  contract,  and  bankruptcy  follows.  No  such 
question  arises  here.    On  the  3rd  Dec.,  being  a 
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date  prior  to  any  act  of  bankmptc  j  having  been 
committed  by  Gharlwood,  an  agreement  was 
made  in  writing  between  Gharlwood  and  his 
solicitor,  under  which  a  lump  sum  was  to  be  paid 
by  him  to  the  solicitor  in  retnm  for  serrioes  ren- 
dered and  to  be  rendered  by  that  solicitor  in  the 
defence  of  Gharlwood.  In  my  view  of  the  terms 
of  the  agreement  it  ia  plain  that  the  solicitor 
would  in  no  case  have  been  entitled  to  demand 
anything  beyond  the  2752.  paid,  and  also  in  no 
case  would  he  have  been  accountable  for  any 
portion  of  it,  or  liable  to  restore  any  portion  of  it 
to  Gharlwood ;  if  that  is  the  true  construction  it 
was  admitted  that  there  was  no  question  left  to 
Inquire  into.  The  cases  of  Be  FoUitt  and  Be 
Sinclair  have  nothing  to  do  with  the  matter. 
Those  cases  are  applicable  when  money  is  paid  over 
to  secure  the  payment  for  serrices  to  be  rendered 
by  the  person  to  whom  the  money  is  paid,  and  do 
not  apply  where  a  lump  sum  is  paid  down  for 
certain  definite  serrices.  Mr.  Ileed  then  said 
that,  if  Mr.  Dickens's  construction  of  the  agree- 
ment was  right,  the  substance  of  the  agreement 
was  different  from  the  form.  In  the  present  case 
there  was  no  eyidence  which  would  entitle  us  to 
say  that  the  substance  was  different  from  the 
form.  Nor  yet  in  the  court  below  did  the  trustee 
make  that  case  at  aU ;  he  might  even  now  have 
adduced  evidence  to  that  effect  with  leave,  but 
he  has  not  done  so.  The  case  made  in  the  County 
Court  was  that  this  case  came  within  the  terms 
of  Be  PoUitt,  but  it  is  clear  that  it  does  not ; 
therefore  the  agreement  is  not  bad. 

Weight,  J. — ^In  the  case  of  Be  PoUiti  the 
money  was  the  money  of  the  debtor  in  the  hands 
of  his  solicitor  to  be  employed  by  him  according 
to  a  certain  authority.  That  authority  ceased  on 
bankruptcy,  and  the  money  then  belonged  to  the 
trustee.  Here  the  agreement  was  to  pay  2752. ; 
that  money  was  no  longer  the  money  of  the 
debtor,  it  belonged  to  the  solicitor  in  return  for 
Tendering  certain  services.  There  was  no  evidence 
that  the  agreement  was  not  bcmd  fde,  and  we 
cannot  order  the  return  of  the  money.  I  am 
inclined  to  think  that  the  sections  of  the  Solid- 
ton  Act  1870  which  allow  agreements  such  as 
this  to  be  reopened  or  rescinded  would  probably 
be  sufficient  to  prevent  any  danger  which  might 
arise  by  reason  of  these  agreements,  while  I 
should  also  think  that  any  such  rights  of  this 
kind  that  might  exist  would  pass  to  the  trusteee 
in  bankmptcy.  In  view  of  the  inhuman  state  of 
the  law  I  think  that  rule  325  of  the  Bankruptcy 
Bnles  1886  would  probably  enable  the  ofScial 
receiver  to  do  what  was  right,  subject  to  any 
regulation  of  the  Board  of  Trade  in  a  case  of  this 
kind,  by  making  an  allowance  to  the  debtor,  and 
"Qiat  the  defence  of  a  man  for  Ms  life  would  pro- 
l«bly  come  within  that  rule ;  at  all  events  rule 
334  8^8  that  in  case  of  any  doubt  or  difficuliy 
the  omcdal  receiver  may  apply  to  the  court. 

Appeal  diamiteed. 

Solicitor  for  the  appellant,  C.  T.  Wilhineon. 

Solicitors  for  the  respondent.  Sole,  Turner,  and 
Knight,  for  /.  H.  Daish,  Tunbridge  Wells. 


Tueeiay,  March  6. 
(Before  Williams  and  Wbioht,  JJ.) 
Be  BuBNKTT ;  Ex  parte  The  Official 
Beceiteb.  (a) 
Bankruptcy — Power     to     annul    adjudication— 
Bankruptcy  Act  1883  (46  A  47  Vict.  e.  62),  ».  35. 
The  debts  of  a  hanhrupt,  amounting  to  16002.,  were 
purchased  from  the  creditors  by  a  lady  for  1442., 
and  the  creditors  uiithdrew   ikeir  proofs.    The 
debts   were  then  assigned  to   the  bankrupt  for 
16002.,    which  sum  was  provided    by    a   third 
person.     The  deputy   registrar  of  the  County 
Court  annulled  the  adjudication,  on  the  ground 
that    the    debts    had   been  paid   in  fuU.     On 
appeal : 
Heia  (aUouiing  the  appeal),  that  the  adjudication 
ought  not  to  be  annvUed,  a«  the  debts  hcul  not 
been  paid  infvXl  within  the  meaning  of  sect.  35 
of  the  Bankruptcy  Act  1883. 
This  was  an  appeal  from  the  deputy  registrar  of 
the  Groydon  County  Court. 

On  the  26th  April  1892  a  receiving  order  was 
made  against  the  debtor.  The  pubbo  examina- 
tion was  fixed  for  June  2,  and  was  adjourned  from 
time  to  time  up  to  Feb.  8,  but  the  debtor  was 
unable  to  attend,  and  never  did  attend,  owing  to 
ill-health.  The  debtor  filed  no  statement  of 
afEairs. 

On  the  2nd  July  the  debtor  was  adjudicated 
bankrupt. 

On  the  22nd  Sept.  1893  a  Miss  Watson  pur- 
chased from  the  creditors  for  the  sum  of  1442. 
their  debts,  which  amounted  to  16002.,  and  the 
creditors  withdrew  their  proofs. 

On  the  17th  Oct.  1893  these  debts  were  assigned 
to  the  debtor  on  payment  by  him  of  l&OOl., 
which  sum  was  provided  for  the  debtor  by  a  Miss 
Clifford.  An  application  was  then  made  by  the 
debtor  to  the  deputy  i-egistrar  of  the  Croydon 
County  Court  to  nave  the  bankruptcy  annulled, 
on  the  ground  that  the  debts  had  been  paid  in 
full.  The  deputy  registrar  annulled  the  adjudi- 
cation, and  the  Board  of  Trade  appealed. 

By  sect.  35  of  the  Bankmptcy  Act  1883 : 
Where,  in  the  opinion  of  the  oonrt,  a  debtor  oogrht  not 
to  hare  been  adjudged  bankrupt,  or  where  it  is  proved 
to  the  satisfaction  of  the  oonrt  that  the  debts  of  the 
bankrupt  are  paid  in  full,  the  court  may,  on  the  applica- 
tion of  any  person  interested,  by  order,  annul  the  adjudi- 
cation. 

Muir  Mackenzie  for  the  appellant. — ^The  learned 
deputy  registrar  wa«  wrong.  No  order  to  annul 
can  be  made  unless  one  of  two  conditions  haa 
been  fulfilled :  (1)  that  the  debtor  ought  not  to 
have  been  adjudged  bankrupt ;  or  (2)  unless  it  is 
proved  that  his  debts  have  been  paid  in  full. 
Neither  of  these  conditions  was  fulfilled  here. 
The  money  was  provided  expressly  for  the  purpose 
of  getting  the  ailjudication  annulled,  and  oy  this 
means  the  bankrupt  hoped  to  get  rid  of  his  bank- 
ruptcy on  paying  a  very  small  composition  to  the 
creditors.  The  transaction  was  not  in  the  interests 
of  the  creditors ;  they  were  not  paid  at  all,  and 
the  contrivance  was  merely  adopted  for  the  pur- 
pose of  getting  rid  of  the  bankruptcy.  In  Be 
Diason  and  Cardus  (59  L.  T.  Hep.  N.  S.  776)  it 
was  suggested  that  there  was  a  scheme  which  it 
was  desirable  should  be  carried  out  in  the  interests 
of  creditors,  but  the  court  refused  to  rescind  the 

(a)  Beported  by  VTJlLTWK  B.  Tatis,  Eiq.,  Bttilster-at-Law. 
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receivillg  order;  and  in  Be  OyU;  Ex  parte  The 
Board  of  Trade  (59  L.  T.  Rep.  N.  S.  778),  the 
debtor's  brother  bought  up  all  the  debts  except 
one  at  7«.  6d.  in  the  pound,  the  object  being  to  get 
the  debtor  back  into  nis  club,  but  the  court  refused 
to  annul  the  adjudication. 

F.  C.  WiUis. — The  deputy  registrar  was  right. 
It  is  competent  for  anyone  to  buy  up  the  debts, 
and  then  prove  for  the  whole  amount:  here  the 
creditors  have  withdrawn  their  proofs.  [Wbiqht, 
J. — And  that  is  a  release.]  Under  the  Act  of 
1869  bankruptcies  were  frequently  annulled.  The 
creditors  hare  a  perfect  right,  if  they  think  fit,  to 
entertain  proposals  for  a  scheme  or  composition 
under  sect.  23  of  the  Act  of  1883,  and  the  court 
can,  if  it  approves,  annul  the  adjudication.  This 
adjudication  ought  to  be  annulled ;  the  creditors 
are  satisfied,  and  there  is  therefore  no  reason  for 
the  debtor  being  made  a  bankrupt.  He  re- 
ferred to 

Re  Beater;  Ex  parte  Better,  60  L.  T.  Bep.  N.   8. 
943;  22  Q.  fi.  Div.  632. 

Muir  Mackenzie  in  reply. 

WiLLiAJCB,  J. — So  far  as  this  appeal  is  con- 
cerned, we  think  the  appeal  ought  to  be  allowed. 
It  seems,  on  the  authorities  that  have  been  cited, 
that,  so  far  as  sect.  35  is  concerned,  there  can  be 
no  order  made  unless  it  be  upon  the  ground  that 
the  debtor  ought  not  to  have  been  adjudged 
bankrupt,  or  unless  it  is  proved  to  the  satisfaction 
of  the  court  that  the  debts  of  the  bankrupt  are 

Said  in  full,  and  the  suggestion  here  is  that  the 
ebts  have  been  paid  in  full.  In  my  opinion  the 
payment  of  the  debts  may  be  a  payment  not 
necessarily  to  the  person  who  was  entitled  to 
prove  under  the  provisions  of  sect.  31  of  theBank- 
mptoy  Act  1883,  at  the  time  of  the  making  of  the 
receiving  order,  and  also  may  be  a  payment  made 
to  the  person  beneficially  entitled  to  receive  the 
debt  at  the  moment  when  the  payment  was  made: 
at  all  events,  in  cases  where  there  is  no  proof  on 
the  file  by  the  person  whom  I  will  cull  for  short, 
the  original  creditor.  But,  assuming  that  point 
in  favour  of  the  respondent  here,  there  yet  remains 
the  question,  had  or  had  not  the  debts  been  paid 
in  fullP  It  was  said  that  the  deputy  registrar 
came  to  the  conclusion  here  that  the  debts  had 
been  paid  in  full,  and  that  this  was  clear  from  the 
evidence ;  I  do  not  agree  with  this.  The  evidence, 
taken  as  a  whole,  comes  to  this  :  here  is  a  man  who 
owes  some  16002.,  and  then  a  lady  comes  forward 
and  provides  the  money  to  buy  up  the  whole  of 
the  debts,  and  she  buvs  them  up  for  a  verv  small 
sum.  It  was  admitted  that  the  purchase,  although 
she  may  have  generously  provided  the  money,  was 
for  the  purpose  of  getting  the  adjudication  annulled. 
The  bankiTipt  and  his  friends  are  then  apparently 
advised  that  this  will  not  do ;  and  then,  admittedly 
for  the  same  purpose — that  is,  for  the  purpose  of 
getting  annulment  of  the  adjudication — another 
friend  of  the  bankrupt  comes  forward  and  pro- 
vides 1600Z..  and  then  we  are  told  that  that  1600Z. 
is  paid  to  the  lady  who  provided  the  money  with 
which  the  debts  were  bought  up  from  the  original 
creditors,  and  we  are'asked  to  treat  that  as  being 
payment  in  full.  In  my  opinion  we  ought  not  so  to 
treat  it.  It  is  perfectly  obvious  that  the  whole  of 
those  payments  were  made  in  the  interests  of  or 
on  account  of  the  bankrupt,  and  that,  if  we  were 
to  allow  this  transaction  to  go  through  and  this 
adjudication  to  be  annulled,  it  would  be  obvious 


that  the  bankrapt  would  be  really  getting  rid 
of  his  bankruptcy  on  the  terms  of  paying  a  voy 
small  composition  to  each  of  the  creditors.  In 
my  judgment,  sect.  35  has  no  application  in 
such  a  case,  and  it  is  not  pretended  here  that  ii» 
order  for  the  annulment  can  be  supported  nndor 
any  other  section,  or  on  any  other  principle  of  law 
than  sect.  35.  Under  these  circumstances  I  think 
we  must  allow  this  appeal,  and  discharge  theorder 
of  the  learned  deputy  registrar. 

Weight,  J. — ^I  am  of  the  same  opinion.  It  is 
clear  here  that  what  was  done  was  not  really  done 
in  the  interests  of  the  creditors,  or  by  way  of  pay- 
ment to  the  creditors  at  all.  The  bankrapt  never 
filed  any  statement  of  his  affairs,  and  never 
attended  for  examination.  The  second  ground  is, 
that  I  do  not  think  there  is  proof  enough  that  all 
the  creditors  have  been  paid  anything  in  point  of 
fact ;  and  the  third  is,  I  very  much  doubt  whether 
they  have  all  been  paid  in  full  in  law.  When  the 
original  creditors  were  paid  th^  were  certainly 
not  paid  in  full.  When  Miss  Watson  became  the 
assignee,  she  did  not  pay  in  full.  Then  it  ms 
found  the  whole  thing  was  futile,  and  a  friend 
paid  Miss  Watson.  Is  that  a  payment  of  the 
creditors  in  full  P  It  might  be.  I  agree,  bnt  » 
great  deal  of  further  evidence  is  wanted;  they 
have  been  bought  up  in  small  sums,  not  as  s 
business  matter  at  all,  but  as  a  contrivance  for 
annulment.  A  further  contrivance  has  been 
added,  which  I  do  not  think  alters  the  substance 
of  the  case  at  all. 

Order  of  deputy  registrar  discharged. 

Solicitor  for  respondent,  B.  Free. 
Solicitor   for   appellant,    The   Solicitor  to  <le 
Board  of  Trade. 


PBOBATE,  DIVORCE,   AND  ADMIBALTT 

DIVISION. 

ADMIEALTY  BUSINESS. 

April  3  and  4. 

(Before  Barnes,  J.) 

The  Huntsman,  (a) 

Ship — Managing  owner — Authority  to  order  re- 
pairs— Liability  of  co-owners. 

Where  the  co-owners  of  a  vessel  depute  the  numaging 
owner  or  ship's  husband  to  emvloy  ihe  nestel  fir 
their  benefit  he  has  authority  to  give  orders  for 
the  necessary  repair,  fitting  and  outfit  cf  the 
vessel,  and  the  fact  that  the  vessel  ts  tfuimd 
does  not  limit  such  authority. 

Semble,  those  who  execute  the  rqaairs  to  the  vessd 
do  not  discharge  any  claim,  they  m^ay  have  agoinit 
the  co-owners  by  reason  of  the  fact  that,  they 
being  unable  to  get  cash,  they  have  taken  and 
renewed  biUs  on  account  in  their  dealings  witk 
the  managing  owner  in  respect  of  suck  repoin. 

Action  to  recover  the  balance  of  an  account  far 

repairs. 
The  plaintifEs  were  the  Smith's  Dock  Company 

Limited,  and  they  made  a  claim  against  Messrs. 

J.  H.  W.  Culliford,  J.  L.  Chirk,  and  T.  E.  Joblinj?, 

part    owners    of   the   steamship    Huntsman  for 

repairs  executed  in  the  early  part  of  1892. 
In  January  1892  the  vessel  got  on  the  sonth 

pier  of  the  Tyne,  and  the  plaintiffs  undertook 

salvage  operations  for  an  agr^d  amount  of  20001., 

(a)  Beported  by  BASIL  CavHF,  Esq.,  Barrlatw-at-L*w. 
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with  an  extra  2002.  for  despatch  on  the  principle 
of  "  no  care  no  pw-" 

Tbe^  got  her  off  on  the  30th  Jan.,  and  brought 
her  into  their  own  dry  dock,  and  they  were  dnly 
paid  the  agreed  sum. 

The  vessel  had  sustained  injnries  to  her  bottom, 
engine-room,  and  elsewhere,  and  on  the  9th  Feb. 
W.  J.  Jobling,  the  managing  owner,  began  to 
give  the  plaintiffs  instructions  for  the  necessary 
repairs  to  put  the  vessel  in  a  seaworthy  condition. 
She  was  t£^en  out  of  dock  on  the  9th  March,  and 
the  repairs  were  completed  outside  by  the  20tli 
March. 

On  the  14th  April  the  plaintiffs  delivered  a 
detailed  bill  to  W.  J.  Jobling,  amounting  to 
45162.  6«.  lid.  The  plaJTitiffs  took  on  account 
from  W.  J.  Joblii^  four  bills  for  10002.,  dated 
the  20th  July  1892,  at  three,  four,  six,  and  six 
months  respectively,  and  later  on  a  bill  for  1852.  at 
three  montlis,  which  made  up  the  balance  of  the 
accoimt,  which  had  been  somewhat  reduced. 

It  appeared  that  the  first  bill  was  borrowed, 
the  second  partially  paid  and  partially  renewed, 
the  third  and  fourth  renewed,  and  the  1852.  dis- 
honoored.  There  was  a  furtiier  renewal  of  the 
balance  of  the  second  renewed  bill,  which  was 
dishonoured,  as  also  were  the  renewals  of  the 
third  and  foui-th.  In  the  result  the  amounts 
paid  on  the  bills,  together  with  the  allowances, 
reduced  the  plaintiffs'  account  to  25342.  14g.  lOd., 
wluch  was  the  amount  now  claimed. 

On  the  15th  March  1893  W.  J.  Jobling  became 
insolTent,  and  consequently  failed  to  meet  the 
renewed  bills,  the  last  of  which  fell  due  on  the 
28th  May  1893. 

The  plaintiffs  therefore  issued  their  writ  on  the 
14th  June  against  the  three  owners  above  men- 
tioned, who  together  owned  three  sixty -fourths  of 
the  vessel. 

Mottlton,  Q.G.  and  Boyd,  for  the  plaintiffs, 
referred  to 

Daridion  v.  Donaldson,  47  Zi.  T.  Bep.  K.  8.  564 ; 

4  Asp.  Mar.  Law  Cas.  601  ;  9  Q.  B.  Div.  623 ; 
Rdbiiuon  v.  Read,  9  B.  &  C.  449  ; 
Bottomley  v.  Nuttall,  28  L.  J.  110,  C.  P. ; 
Whittxcell  T.  Perrin,  4  C.  B.  N.  S.  412. 

Sir  Walter  PhiUimore  and  Laing,  for  the  defen- 
dants, referred  to 

MiicheDoa  v.  Oliver,  5  E.  &  B.  419;  25  L.  J.  39, 

Q.B.; 
Brodte  v.  Boward,  17  C.  B.  O.  S.  109 ; 
Chappell  T.  Bray,  3  L.  T.  Bep.  N.  S.  278 ;  30  L.  J. 

24,  Ex. ; 
Frazer  v.  Cuthhertsm,  6  Q.  B.  Div.  93 ;  50  L.  J. 

277  Q.  B. ; 
Steele  v.  Dickton,  Scotch  Seas.  Caa.  4th  serisB,  vol.  3, 

p.  1003. 

Basnks,  J.,  having  dealt  with  the  facts  as 
ahove  set  out,  continued : — The  points  taken  on 
hehaU  of  the  defendants  are  these :  The  first  is, 
that  although  Mr.  W.  J.  Jobling  was  the 
naaaging  owner,  or  in  other  words  the  ship's 
hosbuid,  of  the  Suntiman,  he  had  no  authority 
to  order  these  repairs  upon  the  credit  of  the  co> 
♦wners.  When  Sir  Walter  Fhillimore  argued 
this  point  it  was  put,  not  on  any  cases  which  nave 
really  decided  it  at  all  in  hie  favour,  but  princi- 
wUv  in  this  way,  that  a  managing  owner  or  ship's 
niuband  has  no  authority  to  order  repairs  for  a 
ship,  although  they  are  absolutely  necessary  for 
W  proper  employment  as  a  seaworthy  ship,  if 


that  ship  is  insured,  and  if  in  the  ordinary  course 
the  managing  owner  would  be  able  to  coUect  from 
the  underwriters  enough  to  pay  the  amount  of  the 
repairs  orderad,  and  by  those  monies  so  received 
discharge  the  bills.  Dealing  first  with  the 
suggestion  as  to  the  authority,  it  seems  to  me 
that,  so  far  as  they  have  been  referred  to  before 
me,  the  authorities  and  the  lang^uage  of  the  text 
writers  are  entirely  in  favour  of  the  proposition 
maintained  by  the  plaintiff's  counsel,  that  the 
managing  owner  has  authority  to  give  orders  for 
the  necessaiy  repairing  of  the  vessel.  It  seems  to 
me  that  Mr.  Moulton's  contention  on  this  point  is 
correct  if  it  is  looked  at  by  the  light  of  the  manner 
in  which  the  question  arises.  The  managing  owner 
is  deputed  by  the  co-owners  to  employ  the  vessel 
for  their  benefit,  and  that  can  only  be  done  by  em- 
ploying her  in  the  ordinary  course  of  trade  suitable 
for  such  a  vesseL  It  must  foUow  as  a  necessary 
consequence  that  he  has  authority  to  conduct  and 
manage  on  shore  whatever  concerns  the  employ- 
ment of  the  ship,  and  for  that  purpose  has 
authority  to  give  orders  for  the  necessaiy  repair, 
fitting,  and  outfit  of  the  vessel,  in  addition  to 
seeing  that  she  is  properly  manned,  properly  sent 
to  sea,  and  properly  chartered  for  a  voyage. 
Without  that  power  he  would  be  unable  to  send 
the  ship  to  sea,  even  if  there  were  trifling  repairs 
rendered  necessary  for  that  purpose,  witnout 
again  obtaining  a  fresh  mandate  from  the  various 
co-owners,  and  I  cannot  see  that  there  is  any 
authority  for  the  proposition  that  the  managing 
owner's  authority  is  limited  in  cases  where  the 
ship  is  insured.  No  case  or  even  dictum  has  been 
cited  to  that  effect,  and  the  true  relationship 
seems  to  me  to  be  that  the  co-owners,  in 
deputing  to  the  managing  owner  the  power  to 
manage  the  vessel  on  their  behalf,  depute  to  him 
power  to  do  what  is  necessary  to  repair  her  for 
the  proper  purpose  of  performing  her  engage- 
ments in  the  ordinary  course  of  her  employ.  Of 
course,  if  the  vessel  is  insured,  they  will  after- 
wards get  the  benefit  of  any  money  paid  by  the 
underwriters,  collected  by  the  managing  owner, 
and  applied  by  him,  if  so  applied,  to  discharge 
the  accounts  for  repairs.  But  then  it  is  said  that 
the  plaintiffs  looked  to  Mr.  W.  J.  Jobling  in  this 
case  as  the  channel  through  whom  the  money 
would  come  from  the  underwriters;  in  other 
words,  I  take  it  that  means  that  they  acted  in 
this  case  only  on  the  credit  of  Mr.  W.  J.  Jobling. 
I  see  no  ground  for  that  contention.  On  the 
contrary,  I  think  that  the  plaintiffs  acted 
in  the  ordinary  way  by  treating  Mr.  Jobling 
as  managing  owner,  acting  on  behalf  of  the 
various  co-ownena.  The  plaintiffs'  representative, 
Mr.  Eustace  Smith,  said,  "  I  believed  he  was 
solvent,  and  I  knew  we  were  safe  in  any  case, 
because  we  had  the  co-owners ;  CuUiford  and 
Clark  we  knew  were  good  enough."  They  sent  in 
theu'  bill  to  the  managing  owner  and  owners  of 
the  steamship  Huntsman  in  the  ordinary  course. 
But  then  comes  the  point  that  has  been  very  fully 
argued  before  me,  tlmt  the  plaintiffs  so  dealt  with 
Mr.  W.  J.  Jobling  by  taking  and  renewing  the 
bills  as  to  discharge  any  claim  they  may  have  had 
on  the  co-owners.  If  it  could  be  shown  that  the 
plaintiffs  could  have  had  cash  from  Mr.  Jobling, 
and,  instead  of  taking  it,  elected  to  take  bills  from 
him,  they  would  then  be  in  a  position  of  practi- 
cally having  had,  so  far  as  the  other  owners  are 
concerned,  not  what  is  really  payment,  bat  what 
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is  tantamonnt  to  it.  But  where  they  have  not  had 
the  power  to  get  cash,  bnt  hare  tried  to  get  it  and 
failed,  and  hare  merely  taken  bills  on  account,  it 
Beems  to  me  there  is  no  election  whatever  on  their 
part  to  renounce  any  risht  they  had  which  would 
in  any  war  discharge  uie  claim  made  upon  the 
present  defendants.  I  think  that  is  in  accordance 
with  the  views  expressed  in  the  cases  of  Robinson 
T.  Reed  (ttbi  «tp.)  and  Daviton  v.  DonaMeon  {ubi 
sup.)  which  have  been  cited  to  me.  The  further 
point  which  was  taken  by  the  defendants  was  that 
the  plaintiffs  have  so  acted  as  to  mislead  the  co- 
owners  and  raise  an  equity  against  themselTes. 
I  understand  that  to  be  based  upon  this  conten- 
tion, that  as  the  vessel  was  supposed  by  the  plain- 
tiffs to  be  insured,  and  as  thev  might  suppose  that 
the  money  from  the  underwriters  was  paid  to  Mr. 
Jobling,  if  they  renewed  the  bills,  or  allowed  the 
time  to  go  by  for  payment,  without  finding  out 
why  he  did  not  pay  them,  and  if  he  had  got  the 
money,  then  they  cannot  look  to  the  defendants 
for  payment.  I  understand  that  is  the  way  it  is 
put  on  behalf  of  the  defendants.  But  the  answer 
agiun  seems  to  be,  that  the  plaintiffs  did  what  they 
could  to  get  the  cash,  and  were  told,  as  I  have 
already  said,  br  Mr.  Jobling  that  he  had  not 
got  it,  and  that  he  had  not  received  the  money  from 
uie  underwriters.  I  cannot  see  any  ground  on 
whicl^  it  can  be  said  that  the  plaintiffs  hare  so 
acted  as  to  mislead  the  defendants,  and  thereby 

Srejudice  them,  as  is  suggested  on  the  part  of  the 
efendajits.  If  one  turns  to  the  form  of  pleading 
in  this  case,  which  raises  that,  and  probably  also 
tiie  point  which  I  mentioned  before  it,  really  it 
will  De  seen,  I  think,  that  the  allegations  contained 
in  the  defence  on  these  points  are  not  established. 
For  those  reasons  I  am  of  opinion  that  the  plain- 
tiffs are  entitled  to  make  their  present  claim 
against  the  defendants,  to  be  assessed  by  the 
registrar  and  merchants. 

Solicitors  for  the  plaintiffs.  King,  Wigg,  and 
Co.,  for  Clayton  and  Gibson,  Newcastle-on-Tyne. 

Solicitors  for   the    defendants,   BottereU    and 
Boehe. 


April  9  and  10. 

(Before  the  Pbebident  (Sir  Francis  Jetme.) 

The  Psincess.  (a) 

Charter-party — Construction — Captain's  signature 
to  bills  of  lading — Penalty. 

A  charter-party  entered  into  between  plaintiffs  and 
defendants  contained  a  clause  in  the  following 
terms :  "  Captain  to  sign  bills  of  Mding  {at 
plaintiffs'  office)  without  responsibility  as  to 
weight,  and  as  presented  to  him,  without  preju- 
dice to  the  tenor  of  this  charter-party,  within 
twenty-four  hours  after  the  cargo  is  on  board, 
or  pay  id.  per  register  ton  per  day  {the  first  day's 
payment  being  due  on  the  expiration  of  the  said 
twenty-four  hours)  for  each  day's  delay." 

The  captain  refused  to  sign  for  seventeen  days,  but 
the  owners  offered  to  sign  on,  his  behalf  within 
twenty-four  hours. 

In  an  action  by  the  charterers  against  the  owners: 

Held,  that  the  signature  of  the  owners  was  not 
sufficient  to  satisfy  the  provision  in  the  charter- 
party. 

Also  {following  Jones  v.  Hough,  42  L.    T.  Rep. 

(a)  Beported  by  BASIL  Cbuhf,  Eaq.,  Baniat<r-at-Law. 


N.  R 106 ;  4  Asp.  Mar.  Law  Cos.  248 ;  5  Ex.  Div. 
115),  that  the  clause  was  one  for  a  penalty,  and 
not  for  liquidated  damages. 

AcTioir  to  recover  damages  for  alleged  breach 
of  a  charter-party. 

The  plaintiffs  m  this  case  were  Messrs.  Bryant 
and  Co.,  of  Newcastle-on-Tyne,  and  the  daen- 
dants  were  Messrs.  Taylor  and  Sandnson,  of 
Sunderland. 

The  plaintiffs  alleged  that  they  had  suffered 
damage  by  breach  of  a  charter-party,  dated  the 
25th  Jan.  1893,  between  the  plaintiffs  and  defen- 
dants, whereby  it  was  agreed  that  the  defendants' 
steamer  Princess  should  load  a  full  and  complete 
cargo  of  coals  and  coke  in  the  South  Dock,  Sunder- 
land, and  therewith  proceed  to  Barcelona  and 
deliver  the  same  at  the  freights  therein  mentioned, 
and  that  the  captain  of  the  said  vessel  should  sign 
bills  of  lading  at  the  plaintiffs'  ofSce  wiUurat 
responsibility  as  to  the  weight  and  as  presented  to 
him  without  prejudice  to  the  tenor  of  the  said 
charter-party  within  twenty-four  hours  after  the 
cargo  was  on  board,  or  pay  4d.  per  ton  per  day 
(the  first  day's  payment  being  due  on  the  expiia- 
tion  of  the  twenty-four  hours)  for  each  oay's 
delay.  The  captain  refused  to  sign  the  bills  of 
lading  for  seventeen  days  after  the  cargo  was  on 
boar£ 

The  registered  tonnage  of  the  Princess  being 
1370  tons,  the  plaintiffs  claimed  222. 16«.  Sd.  per 
day  for  the  seventeen  days,  making  a  total  d 
388Z.  3».  4d.  with  interest. 

The  defendants  alleged  that  the  clause  in  the 
charter-party  referring  to  the  captain  signing 
bills  of  lading  is  a  printed  form,  which,  by  the 
well-known  custom  of  merchants  and  shipoimera. 
was  only  to  become  operative  if  and  when  tiie 
charterers  used  the  vessel  as  a  general  ship.  Thej 
maintained  that  the  vessel  was  not  so  used,  but  if 
the  clause  did  become  operative,  then  the  plain- 
tiffs waived  a  compliance  therewith  by  tendering 
what  purported  to  be  bills  of  lading  at  a  place 
other  than  their  office,  and  waived  any  right  to 
insist  upon  the  captain  attending  at  their  ofBoe; 
and  the  plaintiffs  aneed  with  the  defendants  on 
the  28th  Jan.  1893  that  the  captain  need  not 
attend  at  their  office  to  sign  any  bills  of  lading, 
but  should  sail  with  all  despatch  as  soon  as  th» 
loading  of  the  cargo  had  been  completed,  and 
they  thereby  relieved  the  captain  of  that  duty. 

On  the  27th  Jan.,  prior  to  the  agreement,  and 
before  the  vessel  had  finished  loading,  the  plain- 
tiffs, it  was  alleged,  presented  inaccurate  buls  of 
lading  for  the  capliain's  signature,  and  he  there- 
fore refused  to  sign  them.  The  defendants  then 
offered  to  hold  the  captain's  signed  bills  of  lading 
in  blank  untU  the  amount  of  cargo  could  be  ascer- 
tained and  inserted,  and  then  l^d  them  to  the 
plaintiffs,  but  this  was  refused. 

On  the  28th  Jan.  the  plaintiffs  aj?reed  that  ths' 
captain  need  not  attend  at  their  office  but  shonld 
sail  with  all  despatch,  and  also  agreed  that  th^ 
would  accept  bills  of  lading  prepared  by  them  and 
signed  by  the  defendants'  authorised  agents  and 
to  be  exchanged  on  the  30th  Jan.  for  duplicates 
signed  by  the  captain,  but  the  plaintiffs  .withont 
notice  to  the  defendants  left  their  office  and 
prevented  the  defendants'  agents  from  signing  the 
bills  of  lading  or  obtaining  the  captain's  sieni^^m* 
to  duplicates,  and  did  not  present  such  bills  of 
lading  or  duplicates  for  signature,  and  the  captain 
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suled  on  the  28th  Jan.  in  accordance  with  the 
plaintifCs'  reqnest. 

On  the  30tn  Jan.  the  defendants'  agents  offered 
to  sign  bills  of  lading  as  agents  for  the  captain 
and  (or)  owners,  but  the  plaintiffs  refused.  The 
managii^  owner  of  the  vesssel,  a  member  of  the 
defendant's  firm,  thereupon  prepared  and  signed 
a  set  of  bills  of  lading  which  were  tendered  to  the 
pbdntiSs  but  were  refused. 

The  defendants  denied  that  the  captain  did  not 
sign  bills  of  lading  in  accordance  with  the 
charter-party,  or  that,  save  as  aforesaid,  he 
refused  to  sign  the  same  for  the  seventeen  days 
after  the  cargo  was  on  board.  They  paid  61.  into 
conrt. 

By  way  of  counter-claim  they  alleged,  that  by 
the  above  charter-party  it  was  agreed,  that  the 
plaintiffs  were  empowered  to  draw  on  the  captain 
on  demand  for  their  commission  and  certain 
charges  and  deduct  from  freight  at  port  of  dis- 
chai^.  On  the  arrival  of  the  steamer  at  port  of 
discmtrge  the  amount  due  to  the  plaintiffs  in  this 
respect  was  372.  Ss.,  but  the  plaintiffs  drew  on  the 
captain  for  392.  12s.  4d.  and  the  amount  was 
deducted  from  the  freight,  whereby  the  plaintiffs 
had  22.  9s.  4d.  to  the  use  of  the  defendants  which 
th^  had  not  paid.  They  therefore  counter- 
claimed  for  the  latter  sum. 

Joieph  Walton,  Q.C.  and  SoUama  for  the  plain- 
tilb. 

AtpinaU,  Q.C.  and  /.  Strachan  for  the  defen- 
dants.— We  have  complied  with  the  terms  of  the 
charter-party  within  its  meaning  as  a  mercantile 
document.  The  words  "  captain  to  sign  bills  of 
lading  "  mean  that  he  is  to  sign  as  owners'  agent. 
He  must  sign  or  pay  unless  he  is  acting  as  agent. 
In  Jonet  t.  Sough  {ubi  sup.)  it  was  the  same  kind 
of  charter-party  and  in  the  same  terms.  This  is 
a  penalty  and  not  liquidated  damages.  In  Jones 
T,  Hough,  where  the  oiU  of  lading  was  not  signed 
at  aU,  it  was  held  that,  whereas  there  was  a 
technical  breach  of  the  charter-party  and  the 
plaintiffs  were  entitled  to  nominal  damages,  it  was 
Dot  liquidated  damages.  There  is  a  strong  dis- 
tinction to  be  drawn  between  signing  after  delay 
and  not  signing  at  all.  The  offer  of  the  owners' 
signature  was  equiv-alent  to  an  offer  of  the 
captain's  signature  within  the  charter-party,  and 
such  signature  would  make  them  liable  for  every- 
ttung  in  the  charter-party,  the  captain  being  only 
an  agent : 

Hermann  f.  Royal  Exchange  Company,  1  C.&E.  413. 

Eollams  in  reply. — There  was  a  clear  contract 
for  the  captain's  signature,  and  we  are  therefore 
entitled  to  have  it.  As  to  the  question  of  penalty, 
there  are  some  very  strong  cases  where  penal 
damages  were  held  to  be  liquidated : 

Bparrow  V.  ParU,  5  L.  T.  Eep.  N.  S.  799  ;  7  H.  4  N. 
594. 
I  have  some  difficulty  in  following  the  decision  in 
Jonei  T.  Hough  (ubi  sup.).  Bramwell,  L.J.  limits 
tus  judgment  to  the  particular  case  before  him  in 
which  there  were  no  termini.  In  the  present  case 
he  would  have  held  that  where  bills  oi  lading  have 
heen  signed  penalties  would  accrue.  Delay  would 
continue  until  the  actual  signature  by  the  captain 
of  the  bills  of  lading,  or  the  cargo  delivered. 

The  President. — The  fii-st  point  raised  is  as 

to  the  construction  of  the  contract.    It  is  said 

that  the  provision  that  the  captain  is  to  sign  the 

hills  of  lading  is  satisfied  by  the  owners  being 

ToLIXZ-,N.S.,1801. 


willing  to  do  so.  There  is  no  doubt  that  the 
ownere  were  willing,  but  I  confess  I  cannot  bring 
myself  to  think  that  the  contract  would  be  satis- 
fied by  the  owners  signing,  or  being  willing  to 
sign,  the  bills  of  lading.  It  is  impossible,  it  seems 
to  me,  to  maintain  as  a  broad  proposition  that 
when  a  person  stipulates  that  a  named  agent  of 
his  is  to  do  a  particular  thing,  that  is  satisfied  by 
his  doing  it  himself ;  and,  although  I  quite  agree 
that  it  IS  difficult  in  most  cases  to  see  why  the 
signature  of  the  owner  will  not  do  as  well  as  that 
of  the  captain,  I  do  not  think  that  exhausts  the 
matter,  because  there  may  be  cases,  and  I  am 
inclined  to  think  this  is  one,  where  the  signature 
of  the  captain  was  more  convenient  in  the  course 
of  business  than  the  si^ature  of  the  owner  would 
be  if  there  was  a  provision  in  the  charter-party 
that  the  captain  should  sign.  In  this  particular 
case  it  seems  clear  that,  after  this  charter-pai'ty 
had  been  entered  into,  the  bankei-s  in  London, 
acting  no  doubt  according  to  the  wishes  of  their 
correspondent  in  Spain,  refused  to  allow  the  signa- 
ture of  the  owners  to  be  taken  as  the  signature  of 
the  captain.  I  dnre  say  it  may  be  that  in  some 
branches  of  business  it  would  not  matter,  but  in 
the  Spanish  ti-ade,  it  is  suggested,  there  is  a  reason 
why  the  captain's  name  should  be  put  in  the  bills 
of  lading,  and  it  seems  to  me  if  it  is  so  put  in,  it 
is  impossible  to  say  that  the  provision  is  satisfied 
by  the  signature  of  the  owners.  The  second  ques- 
tion is  one  of  fact,  and  that  is  whether  there  was 
a  waiver.  [The  learned  President  dealt  with  the 
facts  on  this  point,  and  continued  ;]  Then  there 
comes  the  last  point,  as  to  whether  this  is  a 
penalty  or  liquidated  damages.  That  appears  to 
me  to  be  not  a  very  easy  question,  but  it  is  a  very 
narrow  question,  as  to  which  there  is  no  clearer 
authority  than  the  case  of  Jones  v.  Hough  {ubi 
sup.).  I  think  I  am  bound  by  that  decision, 
because  I  cannot  see  any  real  distinction  between 
that  case  and  the  present.  The  terms  of  the 
charter-party  are  the  same.  The  only  suggestion 
that  can  be  made  is  that  there  was  a  £stinct 
refusal  to  give  bills  of  lading,  and  the  whole  thing 
went  off,  and  no  bUls  of  lading  ever  were  «ven, 
because  the  captain  refused  to  give  them.  But  I 
cannot  help  thinking  that  that  cannot  be  the  ratio 
decidendi  in  that  case,  I  think  the  judges  who 
decided  it  must  have  looked  at  the  matter  accord- 
ing to  what  the  true  view  of  the  contract  was  at 
the  time  it  was  made.  What  one  has  to  consider 
is,  whether  the  contract  is  one  for  liquidated 
damages  or  one  for  a  penalty.  I  think  that  is  the 
view  of  BramweU,  L.J.,  for  he  says :  "  One  reason 
might  be  that  the  penalty  clause  does  not  apply. 
One  I'eason  might  be  that  there  is  no  basis  on 
which  the  amount  of  the  penalty  might  be 
measured."  I  think  what  that  means  is  this,  that 
when  one  looks  at  the  nature  of  the  transaction, 
and  the  nature  of  the  contract,  it  is  obvious  that 
it  is  one  in  which,  in  many  cases,  it  would  be  very 
difficult,  perhaps  impossible,  to  fix  the  time  up  t^ 
which  the  penalty  should  run,  and  also  that  it  is 
a  clause  which  might  work  very  great  hardship 
indeed  if  it  viras  pushed  to  its  extreme  limits.  In 
these  circumstances  I  think  that  the  view  of  the 
judges  must  have  been  that  this  was  a  penalty 
clause,  because  that  must  be  understood  to  have 
been  the  intention  of  the  parties.  I  therefore  feel 
'  bound  to  hold  that  this  is  not  a  clause  for  liqui- 
dated damages,  but  is  a  clause  for  a  penalty.  If 
that  is  80  the  result  follows  easily  enough.    There 
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have  been  no  damages  proved  in  the  case,  and  that 
beint;  so  I  shall  follow  the  case  of  Jones  v.  Hough 
(ubi  sup.),  and  say  that  Is.  nominal  damages  should 
be  given. 

Aspinall,  Q.C.  urged  that,  as  the  defendants 
had  paid  61.  into  court,  and  their  counter-claim 
for  21. 9g,  4d.  had  been  admitted,  they  were  entitled 
to  some  consideration  in  the  matter  of  costs. 

The  President. — I  think  one  ought  to  look  at 
this  question  of  costs  a  little  more  broadly  than 
by  the  light  of  the  question  of  5Z.  or  21.  9«.  4d. 
Substantially  this  question  was  fought  on  a  good 
deal  more  than  a  mere  point  of  law,  and  I  think 
the  obBervation  in  Jones  v.  Hough  {ubi  sup.),  which 
governs  the  decision  of  the  case,  that  there  were 
faults  on  both  sides,  applies  equally  to  this  ca«e. 
Therefore  I  shall  make  no  order  as  to  costs. 

Solicitors  for  the  plaintiffs,  Hollams.  Sons, 
Coward,  and  Hawksley. 

Solicitors  for  the  defendants,  Botterell  and 
Boche. 


Svifzm  Court  of  lubintture. 


COURT    OF   APPEAL. 

Feb.  28  and  March  8. 

(Before  Lindlet,  Kay,  and  Smith,  L. JJ.) 

Underwood  v.  Underwood,  (a) 

APPEAL  FROM  THE  DIVORCE  DIVISION. 

Husband  and  wife — Divorce — Order  for  permanent 

alinumy — Agreement  for    compromise  of    such 

order — Payment  of  smaller  sum  in  satisfaction 

of  larger  sum — Matrimonial  Causes  Act  1866 

(29  &  30  Vict.  c.  32),  s.  1. 

After  a  decree  of  dissolution  was  granted  on  a 

wife's  petition,    an  order  was  made,  tinder  the 

Matrimonial  Causes  Act  18l!6,  «.  l,for  payment 

by  the  respondent  of  permanent  alimony.     Some 

years  afterwards  an  agreement  was  entered  into 

between     the  petitioner    and     the    respondent. 

whereby  tlie  former  agreed  to  take  101.  in  fall 

satisfaction  of  all    present  and  future   claims 

u>ider  the  order.     At  that  time  a  sun  was  owing 

for   arrears    of   alimony.     The    101.  was  duly 

that  paid,  but  subsequently  the  petitioner  put  in 

an  execution  under    a  writ  of   fi.  fa.   for  the 

arrears  due  to  her  in  pursuance  of  the  order. 

Held,  that  the  agreement  must  be  treated  as  invalid 

forwantofconsideralion.accordingto  the  decisions 

'in  Cumber  v.  Wane  (1  Str.  426 ;  1  Sm.  L.   Cas., 

8th  edit.,  p.  307)  and  Foakes  v.  Beer  (51  L.   T. 

Hep.  N.  S.  833 :  9  App.  Cas.  605)  ;  and  that, 

therefore,  the  writ  ofH.  fa.  was  legally  issued. 

Decision  of  Sir  Francis  Jeune  reversed. 

In  1887  a  divorce  was  granted  upon  the  petition 

of  Mary  Ann  Underwood,  and  an  order  was  made, 

under  sect.  1  of  the  Matrimonial  Causes  Act  1866, 

that  her  husband,  Daniel  Underwood,  should  pay 

alimony  during  her  life  at  the  rate  of  401.  per 

annum. 

A  few  months  after  the  deci'ee  was  made  abso- 
lute Mrs.  Underwood  married  William  Bates. 
Daniel  Underwood  also  married  again  about  two 
years  later. 

(a)  BeporMd  by  E.  A.  Soratchley,  Esq.,  Barrl«ter-at-L«w. 


Underwood  subsequently  became  impoverished, 
and  was  imable  to  continue  to  pay  the  alimony. 

On  the  11th  Nov.  1891,  there  being  then  the 
sum  of  16Z.  138.  4d.  in  arrear  in  respect  of  the 
alimony,  an  agreement  in  writing,  but  not  under 
seal,  was  entered  into  between  Mr.  and  Mrs. 
Bates  of  the  one  part,  and  Underwood  of  the 
other  part,  by  which  (after  reciting  the  decree 
made  in  the  divorce  proceedings  and  the  order  for 
pajrment  of  alimony  during  the  life  of  Mrs.  Bates), 
in  consideration  of  102.  then  paid  to  Mr.  and  Mrs. 
Bates,  it  was  agreed  between  the  parties  thereto 
that  Mr.  and  Mrs.  Bates  would  not,  nor  would 
either  of  them,  at  any  time  thereafter  make  any 
claim  or  demand  upon  Underwood,  or  sue  or  insti- 
tute any  proceedings  whatever  against  him  in 
respect  of  any  sum  of  money,  claim,  or  demard. 
decree  or  order,  made  in  relation  to  the  alimoDy 
so  oi'dered  to  be  paid.  And  for  the  same  con- 
sideration Mr.  and  Mrs.  Bates  did  therebr 
underdertake  to  release  Underwood  from  all 
claims  and  demands,  suits  and  actions,  in  respec-t 
thereof. 

Notwithstanding  this  agreement,  Mrs.  Bates 
subsequently  issued  a  fi.  fa.  upon  the  order  for 
payment  of  alimony,  under  which  the  sheriff 
levied  execution  on  the  goods  of  Underwood  for 
the  sum  of  86Z.  13».  4d.  arrears  of  alimony  then 
due  under  the  order. 

Sect.  1  of  the  Matrimonial  Causes  Act  1866. 
after  giving  the  court  power  (under  certain  cir- 
cumstances) to  order  a  husband  against  whom  a 
decree  of  dissolution  of  marriage  haa  been  pro- 
nounced to  make  such  "monthly  or  weekly  paj- 
ments  "  for  the  maintenance  of  the  wife  as  it  shall 
think  right,  enacts  as  follows  : 

Provided  alwajrs,  that  if  the  hnaband  shall  afterwiidi, 
from  any  cause,  become  nnable  to  make  snch  pafmecf. 
it  shall  be  lawfal  for  the  coart  to  discharge  or  modi'j 
the  order,  or  temporarily  to  suspend  the  same  as  to  tb« 
whole  or  any  part  of  iiie  money  so  ordered  to  be  pud- 
and  again  to  revive  the  same  order,  wholly  or  in  part,  w 
to  the  court  may  seem  fit. 

On  the  5th  Feb.  1894  an  application  was  mide 
before  Sir  Francis  Jeune  that  the  writ  of  fi.  fa- 
might  be  set  aside,  when  the  following  judgment 
was  delivered : 

Sir  Francis  Jeune. — Fortunately,  I  do  not 
think  it  is  necessary  to  investigate  very  closelr 
the  old  authorities  of  PinneFs  case  (5  Rep.  llTai 
or  Cumber  v.  Wane  (1  Str.  426),  which  were  so 
much  discussed  in  the  case  of  Foakes  v.  Bter  (ol 
L.  T.  Rep.N.  S.  833;  9  App.  Cas.  605).  It  may  well 
be-that,  where  you  have  a  liquidated  and  undispnteii 
money  demand,  not  founded  on  a  bill  of  exchange 
or  promissory  note,  it  cannot  be  discharged  k 
mere  payment  by  the  debtor  of  a  smaller  amonnt 
in  money  in  the  same  manner  as  he  was  bound  to 
pay  the  whole.  That  is  the  way  the  principle_u 
stated  in  Smith's  Leading  Cases  (8th  edit,  p  *>• ' 
I  do  not  profess  to  understand,  any  more  than 
Lord  Blackburn  professed  to  understand,  what  tte 
exact  justice  or  reason  of  such  a  law  is.  It  i» 
quite  enough  to  say  that  that  is  the  law  u  it 
stands.  But  there  is  no  reason  for  ertending  it 
beyond  what  the  strict  rule  is.  And  the  strict  ruk 
is,  that  the  sum  of  money  must  be  a  liquidated  and 
undisputed  money  demand.  Now,  how  does  tt* 
matter  stand  here  ?  This  agreement  recites  wW 
the  fact  is — namely,  that  tms  alimony  was  dne 
under  an  order  of  the  court,  pointing  therefore  to 
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what  its  real  nature  was.     And  that  leads  ns  to 
look  to  the    Act    of    Parliament,    namely,   the 
M^^monial  Causes  Act  1866,  s.  1.    That  is  suffi- 
cioitly  referred  to  in  the  agreement.    The  Act  of 
Parliament  is  clear.    The  Ist  section  of  the  Act 
of  1866  enacts  that  an  order  may  be  made  for  pay- 
ment to  the  wife  during  their  joint  lives  of  weekly 
or  monthly  sums ;    but  there  follows  the  remark- 
able pro-riso  that,  if  the  husband  shall  afterwards, 
from  anv  cause,  be  unable  to  make  such  payment, 
it  shall  be  lawful  for  the  court  to  discharge  or 
modify  the  order,   or   temporarily   to    suspend 
the  same  as  to  the  whole    or   any  part  of  the 
money  so    ordered    to    be    paid,   and  again  to 
revise  the  same  order,  wholly  or  in  part,  as  to  the 
roart  may  seem  fit.     That,  to  my   mind,   means 
tliat  these  payments  are  liable  to  be  modified  or 
suspended  by  application   to    the    court    under 
circumstances  of  poverty  of  the  person  against 
wliom  the  order  was  madia.    Now,  in  this  case  the 
agreement  is  made  in  view  of  that  peculiar  nature 
of  the  debt.    It  is  not  a  common  debt.     Not  only 
is  it  not  a  judgment  debt,  but  it  is  a  debt  of  a 
very   peculiar  kind — ^namely,  a  debt  which  on 
application  to  the    court   might  be    made  less, 
or  might  be  altogether  destroyed.     Under  certain 
circumstances    uie   parties    in    this    case    came 
together,    and     they    agreed     that    the    wife 
gbuold  take  101.  to  be  paid  down  in  discharge  of 
the  sum  that  was  due  in  respect  of  her  future 
ulnims  under  the    alimony    order.       In    other 
words,  she  agreed  to  take  lOZ.  certain,  in  place  of 
her  chance  of  getting  162.  odd  and  future  amounts ; 
ur,  on  the  other  hand,  her  chance  of  her  former 
husband   going  to   the   court    and   getting    the 
whole  of  the  order  wiped  oat.    Whether  that  was 
s  good  bargain  or  not,  it  is  not  for  me  to  say. 
But  it  appears  to  me  to  be  a  bargain  for  which 
there  was  consideration,  and  whicb  does  not  fall 
within  the  rule  of  law  to  which  I  have  referred. 
I  think  I  need  not  go  beyond  that.    This  case 
does  not  fall  within  that  rule  of  law  as  to  the 
impossibility  of  the  release  of  one  sum  by  the 
payment  of  a  smaller.    I  think,  therefore,  that 
this  agreement  is  good;  and  under  these  circum- 
stances the  execution  was  bad.     I  think  I  must 
lav  that  the  order  for  the  discharge  of  the  fi.  fa. 
will  be  made  with  costs. 
From  that  decision  Mrs.  Bates  now  appealed. 

ir.  H.  StevenBon  (T.  L.  Oilmour  with  him)  for 
t'je  appellant. — The  agreement  in  this  case  was 
naium  pactum,  at  any  rate  so  far  as  the  sum  of 
162.  13s.  id.  was  concei-ned,  as  a  liquidated  and 
undisputed  sum  of  money  cannot  be  compounded 
for  by  the  acceptance  of  a  smaller  sum  m  satis- 
faction thereof : 

Cumber  v.  Wane,  1  Bit.  426  ;  1  Sm.  L.  Cas,  8th  edit., 

p.  367 ; 
PoaUs  v.  Beer,  51  L.  T.  Bep.  N.  S.  833  ;  9  App.  Cos. 
605. 

It  Was  decided  by  Sir  Francis  Jeune  that,  having 
ivgard  to  the  latter  portion  of  sect.  1.  of  the 
Matrimonial  Causes  Act  1866,  a  sum  of  money 
payable  in  pursuance  of  an  order  mada  under  th^t 
sevtion  was  not  such  a  "  liquidated  and  undis- 
puted"  sum  as  came  within  the  principle  of 
Cumber  r.  Wane  {ubi  sitp.).,  and  that,  therefoi-e, 
,  the  writ  of  fi.  fa.  must  be  discharged.  But  I  sub- 
nut  that  permanent  alimony,  which  is  not  alienable, 
'^i'luiot  b«  released  as  was  attempted  to  be  done 
here,  the  agreement  not  being  under  seal.    In 


FocUce*  V.  Beer  {ubi  sup.)  Lord  Selbome  said : 
"  What  is  called  '  any  benefit,  or  even  any  legal 
possibility  of  benefit,*  in  Mr.  Smith's  notes  to 
Cumber  v.  Wane  (1  Sm.  L.  C),  is  not,  as  I  conceive, 
that  sort  of  benefit  which  a  creditor  may  derive 
from  getting  payment  of  part  of  the  money  due 
to  him  from  a  debtor  who  might  otherwise  keep 
him  at  ai-m's  length,  or  possibly  become  insolvent ; 
but  is  some  independent  benefit,  actual  or  con- 
tingent, of  a  kind  which  in  law  might  be  a  good 
and  valuable  consideration  for  any  other  sort  of 
agreement  not  under  seal."  This  case  is  really 
governed  by  the  decisions  in 

Re  RoHnton,  61  L.  T.  Rep.  N.  S.  737  ;  27  Ch.  Div. 
160; 

Re  Linton ;  Ex  parte  Linton,  52  L.  T.  Bep.  N.  S. 
782  ;  15  Q.  B.  Div.  239. 

BuckniU.  Q.C.  and  Searle  for  the  respondent. — 
The  ■vfv'it  ot  ji.  fa.  was  rightly  discharged  as  being 
in  violation  of  the  agreement  between  the  parties. 
Under  the  Act  of  1866,  if  the  respondent  had 
applied  to  the  court  to  discharge  or  modify  the 
order  for  permanent  alimony  on  the  ground  tHat 
his  financial  circumstances  were  such  as  to  render 
him  unable  to  continue  payment  of  it,  the  court 
would  have  had  power  to  do  so.  The  order  is  not 
a  final  judgment.  It  is  only  an  interlocutory 
order  of  the  court.  The  court  has  power  to  die- 
chartre,  modify,  or  suspend  the  order.  [Xat,  L.J.. 
— The  learned  judge  in  the  court  below  does  not 
appear  to  have  based  hia  judgment  on  that  ground 
Q.t  all.]  A  claim  for  arrears  of  alimony  is  not  a 
claim  for  a  "  debt  or  liquidated  demand  m  money  " 
within  the  meaning  of  Order  III.,  r.  6,  so  as  to 
entitle  the  plaintiff  to  apply  for  judgment  under 
Order  XIV.,  r.  1 : 

Bailey  v.  Bailey.  50  L.  T.  Bep.  N.  8.  722 :  13  Q.  B. 
Div.  855. 

It  is  a  not  a  judgment  debt ;  it  is  not  even  a  liqui- 
dated debt.  We  submit,  therefore,  that  the  pay- 
ment nf  a  sum  in  cash  was  a  pei-fectly  good 
consideration  for  this  bargain  to  release  the  respon- 
dent from  the  claim  for  alimony.  It  is  not  the 
very  same  thing  as  the  original  debt,  and  the/. /a,, 
was  improperly  issued,  having  regard  to  the  agree- 
ment entered  into.  Although  possibly  Cumber  t. 
Wane  (ubi  eup.)  might  apply  to  the  sum  of  arrears 
of  alimony,  the  agreement  is  valid  as  to  the  future 
payments,  and  is  not  afi'ected  by  the  rule  estab- 
lished by  that  case.  Instalments  of  alimony 
-which  have  accrued  due  as  a  sum  certain  since  the 
date  of  a  i-eceiving  order  and  before  proof  are 
not  provable  in  bankruptcy : 

Re  Haxvkina;  Ex  parte  Hav:ki7is,  69  L.  T.  Bep. 
N.  S.  769;  (1894)  1  Q.  B.  25. 

W.  H.  Stevenson  in  reply. — The  arrears  of 
alimony  are  property.  They  are  recognised  as 
such  in  Be  Robinson  {ubi  sup.)  and  Re  Linton  ;  Ex 
parte  Linton  {ubi  sup.),  and  a  wife  can  prove  for 
arrears  of  alimony  in  bankruptcy  although  not  for 
future  alimony.  I  do  not  deny  the  correctness  of 
the  decision  in  Re  Hawkins;  Ex  parte  Sawkins 
(nbi  sup.),  but  I  say  that  it  does  not  affect  the 
pr.sent  case.  A  case  very  analogous  to  the  cas« 
of  Foakes  v.  Beer  {ubi  sup.)  is 

Preacoit  v.  Preicott,  20  L.  T.  Bep.  N.  S.  331. 
He  referred  also  to 

HarrUon  v.  Harrison,  60  L.  T.  Bep.  N.  S.  30 ;  13  P. 
Div.  180. 

Cur.  adv.  vuU,  . 
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March  8. — The  following  written  judgments 
were  delivered : — 

LiNDLET,  L.J.  stated  the  facts  of  the  case  and 
read  the  agreement,  and  continued : — When  this 
agreement  was  entered  into  Underwood  owed  his 
former  wife  161.  13s.  4d.  for  arrears  of  the  allow- 
ance of  4/01.  which  he  had  been  ordered  to  pay. 
He  might  have  applied  to  hare  the  order  dis- 
charged or  varied  on  the  ground  of  his  inability 
to  comply  with  it ;  but  he  made  no  such  applica- 
tion, and  the  161.  13«.  4d.  was  therefore  a  liqui- 
dated sum  due  from  him  to  his  former  wife.  A 
payment  by  him  to  her  of  10?.  could  therefore  not 
diacharge  it.  If  so.  the  same  sum  cannot  be  a 
sufficient  consideration  for  a  promise  to  release  it; 
and  still  less  can  the  same  sum  be  a  sufBcient  con- 
sideration to  release  both  the  162.  13«.  4d.  and  also 
all  future  demands  in  respect  of  the  40Z.  a  year 
ordered  to  be  paid.  Nor  is  it  possible  to  treat  the 
101.  as  the  consideration  for  the  promise  to  release 
the  future  demands,  and  so  make  the  promise  as 
binding  as  to  them,  although  not  as  to  the 
162.  13s.  4d.  In  short,  turn  the  agreement  about 
as  one  will,  it  is,  in  my  opinion,  impossible  to  avoid 
the  conclusion  that  it  is  invalid  for  want  of  con- 
sideration. To  hold  it  valid  is  impossible  con- 
rastently  with  Cumber  v.  Wane  {ubi  sup.)  and 
Foakes  v.  Beer  (ubi  sup.).  Being  invalid,  arrears 
of  the  allowance  ordered  to  be  paid  went  on 
accumulating.  They  ultimately  amounted  to 
86i.  138.  4d.  The  former  wife  was  entitled  to  issue 
a  fi.  fa.  for  that  amount,  and  she  issued  a  fi.  fa. 
accordingly.  Underwood  sought  to  set  this  aside. 
But  again  no  attempt  was  made  by  him  to  dis- 
charge or  vary  the  order  for  the  payment  of  the 
40Z.  a  year ;  nor,  when  we  asked  his  counsel  whether 
he  desired  to  make  an  application  to  discharge  it, 
did  he  express  any  such  desire.  Under  these  cir- 
cumstances I  am  of  opinion  that  the  fi-.fa.  was 
legally  issued  ;  and  that  the  agreement  relied  upon 
by  Underwood  as  entitling  him  to  set  the  fi..  fa. 
aside  is  not  sufficient  for  the  puipofe.  The 
appeal,  therefore,  must  be  allowed,  and  Under- 
wood's application  must  be  refused  with  costs 
here  and  oelow,  and  the  money  paid  into  court  by 
him  must  be  paid  to  his  former  wife. 

Kay,  L.J. — The  appeal  is  from  an  order  of  the 
Divorce  Court  setting  aside  a  fi.  fa.  which  was 
issued  to  enforce  an  order  of  the  same  court  for 
permanent  alimony.  That  order  waa  made  upon 
a  former  husband  whose  marriage  with  the  appel- 
lant was  dissolved.  The  alimony  was  in  the  form 
of  an  annuity  of  40?.  to  be  paid  in  monthly  pay- 
ments. The  ground  for  setting  the  fi.  fa.  aside  is, 
that  the  appellant,  who  had  married  again,  and 
her  present  nusband,  bv  an  agreement  in  writing 
dated  the  11th  Nov.  1891  agreed  to  release  all 
arrears  and  future  payments  of  the  alimonv. 
The  appellant  says  that  this  agreement  was  with- 
out consideration,  and  was  therefore  nudum 
pactum.  The  nominal  consideration  was  10?.,  but 
the  arrears  due  at  the  time  of  the  agreement 
amounted  to  162.  13«.  Ad.  This  was  a  liquidated 
debt,  and  consequently  the  agreement  to  release 
it  for  lOZ.  was  by  the  rule  of  law  an  agreement 
without  consideration.  But  it  is  suggested  that 
the  release  of  the  future  payments  makes  some 
difference.  If  there  was  no  consideration  for 
agreeing  to  release  the  16?.  13«.  4d.,  the  agreement 
to  release  something  more  cannot  make  a  con- 
sideration.   It  renders  the  agreement  more  un- 


reasonable. It  is  suggested  that,  if  there  had 
been  no  arrears,  the  10?.  might  have  been  sufficient 
consideration  for  the  agreement  to  release  the 
future  payments.  But  then  the  10?.,  though 
scarcely  mor»  than  a  nominal  consideration,  would 
not  have  been  wiped  out  by  the  arrears  as  the 
case  is  now.  The  10?.  being  so  absorbed,  there 
was  no  consideration  whatever  for  the  rest  of  the 
agreement.  Then  it  is  suggested  that  possibly  a 
case  might  have  been  made  under  sect.  1  of  the 
Act,  29  &  30  Vict.  c.  32,  for  discharging  the  order  j 
for  alimony  altogether  by  reason  of  the  liability 
of  the  divorced  husband  to  pay.  We  asked  his 
counsel  whether  he  wished  to  have  an  opportunity 
of  raising  this  question,  but  he  declmed.  The 
doctiine  exemplined  in  Cumber  v.  Wane  (ubi  sup.). 
that  an  agreement  to  release  a  debt  actually  doe 
in  consideration  of  the  payment  of  a  smaller  smn 
is  nudum,  pactum  has  been  recently  recognised  in 
the  House  of  Lords  in  Foakes  v.  Beer  (ubi  tup.). 
I  am  not  inclined  to  depart  from  a  well-settled 
rule  of  law  by  inventing  some  fine  distinction  to 
exempt  a  particular  case  from  its  operation.  1 
confess  I  am  totally  unable,  having  regard  to  that 
rule,  to  see  any  ground  for  holding  that  there  was 
any  valuable  consideration  for  this  agreement 
And  I  therefore  think,  with  deference  to  the 
learned  President,  that  the  fi.  fa.  in  this  ca«e 
ought  not  to  be  set  aside.  I  must  add  that  1  am 
not  much  impressed  by  the  argument  that  this 
conclusion  is  hard  upon  the  divorced  husband. 
That,  if  it  were  so,  would  not  be  a  reason  for 
departing  from  the  law.  But,  on  the  other  hand, 
to  give  up  16?.  13s.  4<2.  actually  due  and  40?.  a 
year  during  the  rest  of  the  appellant's  life  for  a 
present  payment  of  10?.  was  an  agreement  bo 
improvident  that  I  cannot  feel  regret  that  it 
should  not  be  enforceable. 

Smith,  L.J. — In  this  case  Sir  F.  Jeone  has  set 
aside  a  writ  of  fi.  fa.  issued  by  a  divorced  wife  to 
recover  the  sum  of  86?.  13«.  4a.  arrears  of  alimonj 
due  to  her  from  her  divorced  husband  under  an 
order  of  the  Divorce  Court  dated  the  10th  July 
1888,  and  he  did  so  upon  the  ground  that,  by  a 
contract  in  writing  dated  the  11th  Nov.  1891,  but 
not  under  seal,  the  divorced  wife,  in  consideration 
of  10?.  then  paid  to  her,  had  agreed  to  release  the 
divorced  husband  from  all  alimony  payable  to  her. 
At  the  date  of  the  agreement  the  sum  of 
16?.  13s.  4d.  was  due  and  unpaid  to  the  wife  for 
alimony.  It  is  contended  upon  this  appeal  by  the 
wife  that  this  agreement  affords  no  answer,  lor  it 
cannot  be  enforced  in  a  court  of  law  by  reason  of 
it  being  made  without  consideration.  And  the 
well-known  rule  of  law  was  brought  out.  viz.,  that 
payment  of  a  lesser  sum  cannot  support  an  accord 
to  forego  a  larger  sum  then  due.  It  has  been 
decided  ever  since  the  days  of  Cumber  v.  WW 
(ubi  sup.),  in  the  year  1718,  approved  in  the  House 
of  Lords  as  late  as  1884,  in  the  case  of  Foaket  t. 
Beer  (ubi  sup.),  that  a  debtor  does  not  establish 
the  defence  of  payment  or  accord  and  satisfaction 
upon  proof  that  his  creditor  has  agreed  to  forego 
his  deot  then  due  in  consideration  of  payment  of 
part  only  of  the  debt,  because  payment  of  jput 
onlv  of  what  is  due  can  constitute  no  conside- 
ration moving  from  the  debtor  to  the  creditor  to 
uphold  the  promise  of  the  creditor  to  forego  the 
residue  of  his  debt.  It  was,  however,  argued  that 
alimony  was  not  a  debt  to  which  the  doctrine  laid 
down  in  Cumber  v.  Wane  (ubi. sup.)  applied,  for  it 
was  said  that  it  was  a  debt  wliich  there  was  * 
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posabUity    of    getting    rid    of,    by    obtaining 
an   order   vacatmg  the   order   for  the  alimony, 
and    that  upon   application  made  upon  proper 
materials    tne    judge    of    the    Divorce    Coui-t 
might  do  so,  and  that  euch  materials  existed  in 
the  present  case  upon  which  the  husband  could 
have  founded  such  an  application,  and  that,  if 
sucoesafnl,  the  wife's  light  to  the  162.  13«.  id., 
as    well    as    to    the    residue   of    the    alimony, 
might    hare    gone.     Sir    F.    Jeune    took    tlus 
Tiew,  and  held  that,  as  there  was  this  possibility, 
the  162.  13«.  4<2.  was  not  an  ascertained  debt  due 
to  which  Cumber  v.  Wane  {uhi  $up.)  would  apply. 
It  is  here  that  my  difficulty  arises.     How  can  the 
possibility  of  getting  the  order  for  alimony  set 
aside  render  the  16(.  13«.  4d.  not  an  ascei-tained 
debt  then  dueP    Till  set  aside  the  162. 13«.  4d.  is 
an  ascertained  debt  due,  and  if  the  application 
fails  the  debt  remains  just  what  it  was  before.    I 
would  point  out  that  there  is  always  the  possi- 
Inlitr  of  a  debtor  becoming  bankrupt ;  yet  this 
Bordy  cannot  render    an  ascertained  debt  due 
before  the  bankruptcy  not  to  be  such  a  debt.    In 
either  of  these  cases  there  is  a  possibility  of  the 
debt  being  got  rid  of,  but  until  it  is  got  rid  of  I 
cannot  see  how  I  can  hold  that  it  is  not  an  ascer- 
tained debt  due  tn  prsesenti.     If  such  a  possibility 
suf&ced  to  alter  an  ascertained  debt  into  what  is 
not  an  ascertained  debt,  it  seems  to  me  that  it 
would  really  eat  up  the  decision  of  Cumber  v. 
Wane  {ubi  sup.).    I  agree  that,  if  the  divorced 
husband  had  agreed  not  to  take  any  proceedings 
to,  if  possible,  vacate  the  order  for  alimony,  then 
a  new  consideration  over  and  above  the  payment 
of  the  102.  would  have  existed,  and  would  have 
sufficed  to  uphold  the  promise  of   the  divorced 
wife  not  to  '  further    insist   upon    the    alimony 
ordered.     But  there  has  been  no  such  agreement 
in  this  case,  and,  twist  and  turn  it  as  you  will  all 
that  has  taken  place  as  regards  a  consideration 
moving  from  the   debtor  is  a  payment  by  the 
debtor  to  his  creditor  pf  a  less  sum  than  the  debt 
then  due,  and  this,  as  before  pointed  out,  will  not 
pphold  an  assumpsit.    We  offered  the  divorced 
husband  time  to  make    an  application  to    the 
learned  judge  to  see  if  he  could  get  relief  from 
the  alimony,  but  this  was  refused.    And,  in  my 
judgment,  for  the  reasons  given  above,  this  appeal 
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Appeal  aUowed. 

Solicitors  for  the  appellant.  Law  and  Worssam, 
agento  for  B.  S.  BucMry,  Leicester. 

Solicitors  for  the  respondent,  Preston,  Stow, 
and  Preston,  agents  for  Pilgrims  and  Preston, 
Hinckley. 
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Joint  tenancy  —  Severance  —  Covenant    to  settle 

after-acquired  property. 
^  covenant  in  a  marriage  settlement  to  settle  after- 
Mquired  property  of  the  wife  will  sever  the  joint 
tenancy  in  personal  property  to  which  the  wife 

(1)  Beporttd  bj  }.  B.  Bbooki,  Esq.,  Barrlstcr-at-Law. 


beeovMS  entitled  jointly  with  others  under  an 
instrument  executed  after  the  date  of  the  settle- 
ment. 

By  their  marriage  settlement,  dated  in  Oct.  1880, 
Jtf.  and  her  husband  covenanted  to  settle  all  after- 
acquired  property  of  M.  abvoe  the  value  of  3002. 
By  a  voluntary  settlement  executed  in  1883  P. 
settled  certain  personal  property  upon  the  trusts 
therein  mentioned,  with  an  ultim/ite  trust  for  his 
own  ne»t  of  kin.  P.  died  in  1891.  leaving  M. 
and  her  sister  and  H.  his  next  of  kin.  H.  died 
withinafew  m^mths  of  P.  without  having  severed 
the  joint  tenancy  of  the  next  of  hin  under  the 
voluntary  settlement,  and  on  his  death  aU  the 
trusts  prior  to  that  for  the  newt  of  kin  deter- 
mined. 

Held,  that  the  joint  interest  of  M.  and  her  sister  was 
severed  by  the  covenant  in  M.'s  marriage  settle-, 
ment. 

In  Aug.  1883  Sir  Prescott  Grardiner  Hewett  exe-. 
cuted  a  voluntary  settlement  of  certain  personal 
estate  upon  the  trusts  therein  declared,  the  ulti- 
mate trust  being  "  for  the  next  of  kin  of  the  said 
Prescott  Gardiner  Hewett,"  without  any  words  to 
create  a  tenancy  in  common. 

Sir  P.  G.  Hewett  died -on  the  9th  June  1891, 
leaving  Sir  Harry  Hammerton  Hewett,  Agnes 
Sarab  Prescott  Hewett,  and  Maud  Sandys  Hfulett 
his  next  of  kin. 

Sir  H.  H.  Hewett  died  on  the  22nd  July  1891 
without  having  severed  his  joint  tenancy  as  oAe 
of  the  next  of  kin  under  the  voluntary  settle- 
ment. On  his  death  all  the  trusts  declared  by 
the  voluntary  settlement  prior  to  the  tnist  for  the 
next  of  kin  failed. 

Agnes  Sarah  Prescott  Hewett  and  Maud  Sandys 
Hallett  took  out  an  originating  summons  for  the 
execution  of  the  trusts  of  the  voluntary  settle- 
ment, the  trustees  of  Mrs.  M.  S.  Hallett's  mar- 
riage settlement  being  joined  as  plaintiffs,  and 
the  trustees  of  the  voluntary  setuement  made 
defendants. 

This  summons  now  came  on  for  further  con. 
sideration.  Miss  Agnes  Sarah  Prescott  Hewett 
claimed  against  the  other  plaintiffs  that  the  joint 
tenancy  created  by  the  trust  in  the  voluntary 
settlement  contained  in  favour  of  the  next  of  kin 
of  Sir  P.  G.  Hewett  was  severed  by  a  covenant  to 
settle  after-acquired  property  contained  in  the 
settlement  made  on  the  marriage  of  Mrs.  Hallett, 
and  therefore  Miss  Hewett  became  entitled  on  the 
death  of  Sir  H.  H.  Hewett  to  two-thirds  of  the 
property. 

This  covenant  was  entered  into  by  Mrs.  Hallett 
(then  M.  S.  Prescott  Hewett)  and  her  husband 
with  the  trustees,  and  was  in  the  following 
words: 

That  if  the  said  Maud  Sandys  Hewett  now  U  or  if  at 
any  time  or  times  dnring  the  said  intended  coverture  she 
or  the  said  William  Charles  Hallett  in  her  ri^rht  shall  at 
one  time  and  from  one  sonrce  become  entitled  by  descent, 
devise,  bequest,  (fift,  representation,  purchase,  or  other- 
wise to  any  real  or  personal  property  over  and 
above  the  value  of  3001.  for  any  estate  or  interest 
whatsoever  (except  trinkets,  jewels,  ornaments,  plate, 
plated  goods,  pictures,  water  colour  and  other  drawings, 
furniture,  prints,  engravings,  china  and  books,  which  it 
is  hereby  agreed  shall  belong  to  tbe  said  Maud  Sandys 
Hewett  for  her  separate  use),  then  and  in  every  such  case 
the  said  William  Charles  Hallett  and  M.  S.  Hewett  and 
all  other  necessary  parties  shall  at  the  cost  of  the  trust 
estate  and  as  soon  as  circnmstanccs  will  admit  convey. 
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assign,  nirrender,  and  assure  the  said  real  or  personal 
property  to  the  said  tnutees  or  trustee  upon  trust  that 
they  or  he  shall  with  all  convenient  speed  and  in  such 
manner  as  they  or  he  shall  think  fit  sell  or  convert 
into  money  the  said  real  or  personal  property,  except 
snch  parts  thereof  as  shall  consist  of  money  or  of  an 
annuity  or  annuities  or  other  real  or  personal  property 
to  which  the  said  Maud  Sandys  Hewett  now  is  or  she  or 
the  said  William  Charles  Hallett  in  her  right  shall 
become  so  entitled  as  aforesaid  for  the  life  of  the  said 
Maud  Sandys  Hewett  only,  or  for  a  term  of  years  deter- 
minable on  her  death,  and  shall  stand  possessed  of  the 
moneys  to  arise  from  snch  sale,  calling  in,  or  conversion 
into  money,  and  of  such  parts  of  the  said  property  as 
shall  consist  of  money,  and  of  the  securities  npon  which 
the  said  moneys  respectively  may  be  invested  and  of  the 
interest,  dividends,  and  annual  produce  thereof, 
upon  the  trusts  therein  mentioned,  which  were 
declared  by  reference  to  the  trusts  previously 
-declared  of  the  property  of  Maud  Sandys  Hewett 
for  the  benefit  of  herself,  her  husband,  and 
.-children. 

iSf.  Sail,  Q.C.  and  Bowden  for  Miss  Hewett.— A 
covenant  to  settle  after-acquired  property  in  a 
marriage  settlement  severs  a  joint  tenancy  in 
property  to  which  the  wife  was  at  the  date  of  the 
settlement  entitled,  whether  in  possession  or  re- 
version, and  even  thoaeh  the  title  was  contingent. 
That  point  was  decided  in  Caldwell  v.  FeUowes  (22 
L.  T.  Rep.  N.  S.  225  i  L.  Bep.  9  Eq.  410),  and  was 
treated  as  settled  law  in 

Btimaby  v.  The  Equitable  Reversionary  Interest 
Society,  52  L.  T.  Ecp.  N.  S.  350 ;  28  Ch.  Div. 
416. 
Caldwell  V.  Fellowet  (ubi  $up.)  was  also  followed 
in  BaiUie  v.  Trehame  (44  L.  T.  Rep.  N.  S.  247 ; 
17  Ch.  Div.  388),  a  case  which  has  been  disapproved 
in  so  fai-  as  it  decided  that  marriage  in  itself  was 
a  severance  of  the  joint  tenancy,  but  not  as  to  the 
effect  of  the  covenant  : 

Be  Butler's  Trusts,  59  L.  T.  Bep.  N.  S.  386  ;  38  Ch. 
Div.  286. 
'The  covenant  ox>eratea  as  on  actual  severance  of 
the  tenancy  in  equity,  not  as  a  contract  to  sever 
•at  some  future  time : 

Brown  v.  Batarfle,  3  Ve».  256. 
The  only  possible  distinction  in  this  case  is  that 
the  pi"operty  here  comes  to  the  wife  under  an 
instrument  executed  after  the  settlement,  but 
that  can  make  no  difference.  Such  property  is 
uuc^uestionably  bound  by  the  covenant,  and  an 
equitable  interest  in  property  not  yet  in  existence 
can  be  dealt  with  without  any  special  form  of 
conveyance : 

Holroyd  v.  Marshall,  7  L.  T.  Eep.  N.  S.  172  :  10 
H.  of  L.  Cos.  191. 
Caproii  for  Mrs.  HaUett  and  the  trustees  of  her 
settlement. — In  all  the  cases  cited  the  joint  interest 
which  was  held  to  be  severed  was  in  existence  at 
the  time  the  covenant  was  executed.  Nothing 
which  is  done  before  the  execution  of  an  instru- 
inent  which  creates  a  joint  tenancy  can  possibly 
Rover  such  a  tenancy.  But  in  this  case  Mrs. 
Hallett's  joint  interest  was  not  affected  at  all.  A 
covenant  to  settle  after-acquired  jjroperty  does 
not  include  property  to  which  from  its  nature  the 
trusts  cannot  apply : 

Scholfield  V.  Spoonsr,  51  L.  T.  Eep.  N.  S.  138  ;  26 
Ch.  Div.  9i. 
Here  the  trusts  are  for  immediate  sale,  and  there- 
fore cannot  apply  to  an  interest  which  has  not 


come  into  existence.  That  contention  was  rec^- 
nised  in  Be  Maclcenzie's  Settlement  (L.  Rep.  2  CL 
345)  and  in  Be  Jacks(yn'a  Will  (41  L.  T.  Bep.  N.  S. 
494;  13  Ch.  Div.  189),  though  in  both  those  cases 
it  was  held  that  the  trusts  were  not  for  immediate 
sale. 

NoBTH,  J. — The  conclusion  I  come  to  is  that 
this  covenant  to  settle  after-acquired  property  has 
the  effect  of  severing  the  joint  tenancy,  although 
there  was  no  interest  in  it  existing  in  1880.  when 
the  settlement  was  made.    That  settlement  wag 
made  with  the  intention  to  provide  for  every  casa 
[His  Lordship  read  the  covenapt  set  out  above,  and 
proceeded  :J  The  words  are  that  WiUiam  Charles 
Hallett  and  Maud  Sandys  Hewett  and  all  other 
necessary  parties  shall — not  "  will,  if  they  think 
fit,"  but "  shall " ;  they  are  bound  to  do  it — "  at  the 
cost  of  the  trust  estate  and  as  soon  as  circum- 
stances will  admit,"  assign  the  property  to  the 
trustees  to  hold  upon  the  trusts  of  the  settlement 
The  trusts  were  declared  in  respect  of  certain 
property  belonging  to  the  lady  which  she  had  at 
the  time,  which  had  first  been  settled.     This  cove- 
nant was  made  by  the  deliberate  act  of  the  parties 
for  the  purpose  of  catching  any  other  property  in 
which  at  the  time  she  had  any  estate  or  mterest 
whatever,  not   being  less  than  300/..  or  being 
within  the  excepted  items ;  and  also  any  snch 
other  property  as  she  might  at  any  time  acquire 
during  the  continuance  of  the  coverture,  whether 
anticipated  or  not,  and  it  would  apply  to  eveiy- 
thing  that  came  as  an  entire  novelty  froin  a 
perfect  stranger,  just  as  well  as  to  property  which 
was  in  the  expectation  of  the  parties  at  the  time 
at  which  the  settlement  was  made.     Then  what 
happens  is  this :  Three  years  after  that  marria^ 
settlement  a  voluntary  settlement  is  made  by  Sir 
Prescott  Hewett,  in  which  there  is  an  ultimate 
trust,  if  certain  prior  trusts  fail,  for  his  next  of 
kin.  That,  as  soon  as  the  settlement  was  execnteil. 
did  give  a  contingent  interest  to  any  person  who 
might  prove  to  be  entitled  under  those  words.    Of 
course,  it  could   not  be  ascertained  that  these 
parties  could  take  anything  under  it,  because  the 
persons  contingently  entitled  were  the  next  of  kin 
of  Sir  Prescott  Hewett,  and  they  could  only  be 
ascertained  at  the  time  at  which  he  died.    I  do 
not,  therefore,  agree  in  the  view  that  the  settle- 
ment did  affect  this  particular  property  at  the 
time  at  which  the  voluntary  settlement  was  made 
in  1883,  though,  no  doubt,  a  possibility  of  suc- 
ceeding to  that  property  as  one  of  the  next  of  kin 
might  thenceforward  have  been  in  the  contempla- 
tion of  the  parties.   But  when  Sir  Prescott  Hewett 
died,  it  was  known  who  his  three  next  of  kin  were, 
and  those  persons  at  once  had  an  immediate  inte- 
rest.   I  do  not  say  an  interest  in  possession,  but 
they  had  a  clear  interest  in  the  property,  althoash. 
no  doubt,  it  might  be  a  very  remote  interest,  and 
possibly  might  fail;   but  there  was  an  interest 
which    vested    in    the    next    of    kin    at    that 
time,     and     Mrs.    Hallett's    share     in    which, 
according  to    my    view    of    the    covenant,   the 
partners    had     bound     themselves    to    convey 
and  assure  when   cironmstanoes  should  permit 
Then  the  only  question  is  whether  the  covenant 
had  the  effect  of  severing  the  joint  tenancy.    Id 
my  opinion  it  had,  and  I  think  the  case  comee 
within  Caldwell  v.  Fellowet  (ubi  sup.).      I  quite 
admit  that  the  facts   were   somewhat  different 
there ;  but  I  mean  it  comes  within  the  principl<! 
of  the  decision.    In  that  case  the  recited  agiw- 

Digitized  by  VjVJWV  IC 


Hay  19,  18M.] 


THE  LAW  TIMES. 


[Vol.  LXX.,  N.  S.-395 


Chan.  Dit.] 


Be  PicKASD ;  Elhslst  v.  Mitchell. 


[Chan.  Div. 


ment  \ra8  to  settle  the  propertj  "  to  which  the 
-wife  is  entitled  or  may  be  entitled,"  and  then  the 
covenant  was  to  settle  all  the  estate  andeffects.both 
real  and  personal,  "  of  which  the  wife  is  now  seised 
or  possessed,  or  of  which  she  shall  hereafter  become 
seised  or  possessed."  In  that  case  there  was  a 
rerersionary  interest  existing  at  the  time  at 
which  the  settlement  was  made.  That,  of  course, 
admits  a  distinction  from  the  present  case ;  but, 
in  my  opinion,  it  makes  no  difference  whatevr  r  in 
principle,  because  it  was  intended  to  catch  what 
the  puties  did  not  know  of  at  the  time,  whether 
the  wife  had  it  at  the  time,  or  whether  she  should 
afterwards  get  it.  The  observations  of  James, 
L.J.,  who  as  Yice-Chancellor  decided  that  case, 
point  to  what  the  intention  of  the  parties  was, 
and  that  intention  seems  to  me  to  be  precisely 
the  same  intention  as  there  is  in  this  covenant, 
namely,  that  it  should  apply  to  property  which 
was  not  included  in  the  settlement,  whether  the 
interest  then  existed,  or  was  acquired  subse- 
quently. Ab  he  says  there:  "Is  there  any- 
tning  else  to  say  that  we  are  not  in  this  instance 
to  t&e  the  literal  meaning  of  the  words  P  The 
mere  fact  that  she  recites  certain  specific  funds, 
but  doee  not  recite  this  particular  property,  is  not 
sufficient  to  indicate  «n  intention  that  any  pro- 
perty which  she  did  not  happen  to  think  oi,  or 
which  was  unknown  to  her,  should  not  be  included 
in  the  settlement."  Then  he  points  out  from  the 
words  used  that  it  was  the  intention  and  agree- 
ment of  all  parties  that  the  whole  of  the  property 
should  be  so  settled.  What  property  P  The  pro- 
perty which  comes  within  the  scope  of  the  cove- 
nant, whether  it  is  property  which  the  wife  is 
possessed  of  at  the  time,  or  which  she  acquires 
daring  the  coverture.  Then  he  says :  "  If  that 
be  so,  if  upon  taking  the  ■  whole  instrument 
together  it  appears  to  have  been  part  of  the  agree- 
ment  and  intention  of  all  pai-ties  that  the  whole 
of  the  property  should  be  settled,  cadit  qusestio." 
It  is  quite  clear  that  Mrs.  HaUett's  interest  in 
the  joint  property  does  come  within  the  covenant 
in  the  present  case.  Then  the  next  point  is 
whether,  if  the  interest  of  Mrs.  Hallett  is  mduded 
in  the  covenant,  the  covenant  does  opei'ate  as  a 
severance  or  not.  In  my  opinion  it  does,  because 
it  is  quite  clear  that  any  agreement  to  sever 
made  by  a  joint  tenant,  if  it  binds  the  parties, 
if  it  la  made  for  value,  is  just  as  effectual 
as  if  the  intention  of  the  parties  expressed 
in  the  agreement  had  actuadly  been  carried 
out  by  a  conveyance  of  the  property.  There 
are  many  cases  in  the  books  m  which  an 
agreement  without  an  actual  completion  of 
the  assurance  has  been  held  to  bind  the 
property;  and  in  particular  there  is  the  case, 
which  Mr.  Hall  referred  to,  of  Brown  v.  Baindle 
{ubi  gup.),  which  seems  to  me  exactly  in  point. 
That  was  a  case  of  a  copyholder  having  power  to 
bar  the  widow's  freebench  by  surrender,  and  it 
was  held  that  any  act  by  him  for  valuable  con- 
sideration would  bar  her  in  equity — that  such 
act  was  just  as  good  as  if  it  had  been  completed 
by  a  surrender ;  and  the  Master  of  the  Bolls  says 
in  the  judgment :  "  A  covenant  by  a  joint  tenant 
to  sell,  though  it  does  not  sever  the  joint  tenancy 
at  law,  will  in  equity.  I  have  always  understood 
this  as  a  settled  point,  and  have  no  oifficulty  upon 
it.  Therefore  let  her  convey  all  her  estate  and 
interest  in  the  copyhold  premises  according  to 
the  deed   of  the   2nd   July   1792,   subject  to 


redemption."  In  my  opinion,  therefore,  the  agree- 
ment to  settle  has  just  the  same  effect  as  if  it 
had  been  completed  by  a  settlement  being 
executed.  See  also  BaUlie  v.  Treharne  {ubi  sup.). 
Then  another  point  was  siiggested:  tliat  tniJs 
property  was  hardly  within  the  scope  of  the 
setUement,  because  the  purposes  to  which  the 
property  was  to  be  conveyed  to  be  held  under  the 
settlement  do  not  'fit  in.  Reliance  was  placed 
iipon  Bowen,  L.J.'s  observations  in  Scholjield  v. 
Spooner  (ubt  tup.),  but  I  think  that  the  argument 
is  answered  by  the  facte.  There  is  no  difficulty 
whatever  in  making  the  trusts  fit  in,  as  the 
Master  of  the  RoUs  pointed  out  in  the  judgment 
he  gave  on  behalf  of  the  Court  of  Appeal  in  Re 
Jaekton's  Will  (itii  aup.).  I  think,  therefore,  that 
point  does  not  come  to  anything.  The  result  is, 
in  my  opinion,  that  the  settlement  made  in  1880 
did  opei'ate  as  a  severance  of  this  property  upon 
the  death  of  Sir  Pi-escott  Hewett  in  1891.  There-, 
fore  at  that  time,  when  the  next  of  kin  came  in 
as  joint  tenante,  there  wa«  an  agreement  which, 
immediately  after  the  property  vested  in  them  aa . 
joint  tenante,  had  tie  efEect  oi  severing  that  joint . 
tenancy.  The  result  will  be  that,  Mrs.  HaUett 
having  severed  her  share,  the  rest  of  the  property 
remained  subject  to  the  joint  tenancy  of  the 
other  two ;  and  upon  the  death  of  the  son  without 
severing  the  joint  tenjmcy.  Miss  Hewett  then 
became  entitled  to  the  son's  share  as  well  as  her 
own,  and  became  solely  entitled  to  these  two- 
thirds. 

Solicitors  for  all  parties,  Currey,  Holland,  and 
Currey. 


Feb.  10, 16,  and  17. 
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Mortmain — Corporation  bond — Charge  on  rents  of 
real  estate — Borough  fund— Pure  personalty . 

H.  P.  by  will  gave  her  residuary  estate  to  charities. 
Part  of  her  residue  consisted  of  bonds  of  the 
Leeds  Corporation  Debenture  Stock.  This  stock 
was  by  the  Act  vmder  which  it  was  created  charged 
on  the  borough  fund  account  and  also  on  the 
revenues  of  all  real  estates  belonging  to  the  cor. 
poration. 

Meld,  that,  as  the  holder  of  the  stock  eouldnot  in 
any  ease  enforce  his  charge  against  the  land,  hut 
could  only  appoint  a  receiver  to  receive  the  rents 
after  they  were  due,  the  bonds  were  pure  perstm- 
alty,  and  passed  to  the  charities. 

Hannah  Pickaed  by  her  will  dated  the  19th 
Jan.  1891  gave  her  residuary  estate  to  certein 
charities.  This  gift  of  residue  operated  as  an 
exercise  of  a  power  of  appointment  given  to  her 
by  her  brothers  will  over  the  proceeds  of  his 
residuary  estate,  and  by  virtue  of  the  exercise  of 
this  power  a  bond  of  the  Leeds  Corporation  for 
8001.  on  the  proceeds  thereof  formed  pqrt  of  her 
residuaiy  estate. 

Hannah  Pickard  died  on  the  29th  Jan.  1891, 
before  the  passing  of  the  Mortmain  Act  1891. 

This  was  an  originating  summons  teken  out  for 
the  determination,  together  with  other  questions 
not  requiring  a  report,  of  the  question  whether 
those  bonds  were  pure  or  impure  personalty. 


(a)  Beported  bj  J.  B.  BaooKX,  Eaq.,  BarrisMr-ctnLaw. 
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Be  PicKABD ;  Elmbley  v.  Mitchell. 

[Chaw.  Dit. 

The  bonds  in  question  were  isBued  under  the 
Leeds  Improvement  Act  1877,  which  provided 
(sect.  67)  that  the  stock  created  under  the  Act 
should  be  a  charge  upon  the  borough  fund,  borough 
rate,  the  waterworks  and  gasworks  undertakings, 
the  improvement  rates,  and  the  revenues  of  all 
landed  and  other  property  vested  in  or  belonging 
to  the  coi"poration  respectively  derived  therefrom, 
and  any  other  revenue  which  might  be  acquired  by 
them,  but  that  such  stock  should  be  distributable, 
transmissible,  and  transferable  as  and  in  other 
respects  have  the  incidents  of  personal  estate. 

The  bonds  were  in  the  form  of  certificates  that 
the  holder  was  entitled  to  the  sum  named  of  the 
stock  created  under  the  above  Act,  and  it  was 
indorsed  with  conditions  of  issue,  of  which  the 
second  was  in  these  terms : 

The  seonrity  for  the  stock  and  the  dne  payment  of  the 
interest  thereon  is  the  borough  fund  and  borough  rates, 
the  waterworks  and  gasworks  onderlakingg,  the  improve- 
ment rates,  and  the  revenues  respectively  derived  there- 
from and  from  all  landed  and  other  property  vested  in  or 
belonging  to  the  corporation,  and  any  other  revenues 
which  may  he  acquired  by  them.  A  further  security  for 
the  redemption  of  the  stock  is  a  sinking  fund  which  is 
established  and  invested  ander  Government  supervision. 

The  Municipal  Corporations  Act  1882,  s.  39, 
provides  that 

The  rents  and  profits  of  all  corporate  land,  and  the 
interest,  dividends,  and  annual  proceeds  of  all  money, 
does,  chattels,  and  valuable  securities  belonging  or 
payable  to  a  municipal  corporation,  or  to  any  member  or 
officer  thereof  in  his  corporate  capacity  .  .  .  shall 
go  to  the  borongh  fnnd. 

Cozens-Hardy,  Q.C.  and  Warrington  for  the 
charities  interested  in  the  residue. — The  case  is 
governed  by  the  principles  laid  down  by  the 
Coui-t  of  Appeal  in 

Re  Thompson;  Bedford  v.  Teal,  63  L.  T.  Bep.  N.S. 
471 ;  4.5  Ch.  Div.  161. 

It  is  true  that  case  dealt  with  a  chai-ge  upon  the 
borough  fund  only,  and  that  here  there  is  an 
express  charge  on  the  revenues  of  the  real  pro- 
perty of  the  corooration.  But  that  does  not  carry 
the  case  any  further,  for  under  the  Municipal 
Corporations  Act  1882  these  rents  must  go  into 
the  borough  fund,  and  they  can  only  be  charged 
as  part  of  it.  And  according  to  Re  Thompson 
the  reak  question  is,  could  the  stockholder  in  any 
case  enforce  his  security  against  the  land  itself  P 
It  is  plain  he  could  not,  for  by  the  Local  Loans  Act 
1875  (38  &  39  Vict.  c.  83,  e.  t>)  it  is  provided  that, 
where  corpoi-ation  debenture  stock  is  a  charge  upon 
property  other  than  the  local  rate,  and  it  is  in- 
tended that  the  property  should  be  sold  for  raising 
the  money,  a  declaration  to  that  effect  should  be 
made  by  the  local  authority  at  the  time  of  the 
issue  of  the  stock.  This  was  not  done.  It  is  true 
that  the  stockholders  could  obtain  the  appoint- 
ment of  a  i"eceiver,  but  he  could  only  receive  the 
rents  due  and  inarreai-,  and  they  are  piu-e  person- 
alty. Re  David;  Buckleyv.TheRoyalNational  Life- 
boat Institution  (60  L.  T.  Rep.  N.  S.  786;  41  Ch. 
Div.  168)  was  not  a  case  of  a  municipal  corporation, 
and  is  therefore  distinguishable,  but,  if  not,  it  must 
be  taken  to  be  overruled.  In  the  case  of  Re 
Yerbury's  Estate ;  Ker  v.  Dent  (62  L.  T.  Rep.  N.  S. 
55)  the  stock  in  question  was  distinguished  from 
ordinary  railway  stock  in  the  same  way  as  the 
stock  here  is  distinguished  from  ordinary  corpo- 
ration stock,  but  it  was  held  that  the  distinction 


made  no  difference.  Moreover,  in  this  case  the 
fii-st  testator  directed  all  his  property  to  be  con- 
verted, and  Hannah  Pickai-d  nad  only  power  to 
deal  with  the  proceeds. 

H.  M.  Humphry  for  the  next  of  kin. — There  is 
nothing  in  the  ailment  that  TTannah  Pickard 
could  only  deal  with  the  proceeds  of  sale.  That 
point  was  expressly  decided  by  Brook  v.  Badley 
(L.  Rep.  3  Ch.  672).  A  charge  upon  the  rents  and 
profits  of  land  is  always  a  charge  upon  the  corpus, 
and  here  the  bondholder  has  a  right  to  intercept 
the  rents  and  profits  before  they  go  into  the 
borough  fund.  Re  Thompson  (ubi  sup.)  does  not 
apply,  because  there  is  an  express  charge  apon 
the  rents  as  well  as  on  the  borough  fund.  That 
distinction  was  relied  on  by  Kay,  J.  in  .Be  Holme* ; 
Holmes  v.  Holmes  (63  L.  T.  Rep.  N.  S.  477; 
60  L.  J.  267,  Ch.),  and  his  decision  is  exactly  in 
point  here. 

8.  Hall,  Q.C.  and  BaJeer  for  the  heir-at-law. 

Swinfen  Eady,  Q.C.  and  Peterson  for  other 
parties. 

Cozens-Hardy,  Q.C,  in  reply,  referred  to 

Be  Parker;  Wignall  v.  Pa rfc,  64  L.  T.  Eep.  N.  & 
257  ;  (1891)  1  Ch.  682. 

NoBTH,  J.  (after  reading  the  section  of  the  Act 
and  the  condition  on  the  bond  set  out  above)  pro- 
ceeded : — Excepting  those  last  words  that  I  have 
read,  the  certificate  follows  precisely  the  language 
of  the  section  authorising  the  creation  of  t£e 
debenture  stock.  Now,  the  question  is,  what  is 
charged  by  that  ?  The  first  argument  addressed 
to  me  is  that  it  is  the  borough  fund  and  nothing 
else.  Looking  at  the  words  again,  the  first  thing 
charged  is  the  borough  fund,  and  if  there  is  ft 
charge  on  the  borough  fund  and  nothing  else, 
why  should  the  section  go  fvirther — there  is  no 
reason  why  it  should  not  stop  there ;  but  I  think 
it  is  clear  that  the  words  were  intended  to  applj 
to  something  which  is  not  part  of  the  boroozfa 
fund,  because  the  words  go  on  to  chai^  the 
borough  rate,  the  waterworks  and  gasworks 
undertakings,  and  the  improvement  rate,  and 
the  revenues  respectively  derived  therefrom— 
those  are  things  which  are  not  part  of  the 
borough  fnnd — and  then  they  proceed,  "  and  frcan 
all  landed  and  other  property  vested  in  or  belong- 
ing to  the  corporation."  Now,  that  propwty 
certainly  is  not  part  of  the  borough  fund,  and  the 
revenue  derived  from  it  is  not  part  of  the  borough 
fund  at  the  moment  it  issues  from  it.  The 
revenues  have  eventually  to  go  into  the  borough 
fund  ;  but  that  seems  to  me  to  be  a  different 
thing  from  saying  that  they  are  part  of  it,  and 
are  described  as  part  of  the  borough  f  imd  at  the 
commencement  of  this  string  of  words,  when 
the  revenues  derived  from  landed  property  are 
expressly  and  separately  mentioned  afterwards. 
It  is  said  that  the  case  of  Bedford  r.  Teal  (nhi 
sup.)  is  in  point  here,  and  that  I  am  bound  to  hold 
that,  because  the  revenues  of  the  land  and  other 
property  of  the  corporation  are  to  go  into  the 
borough  fund,  this  is  a  charge  on  the  borougb 
ftmd  only.  But  this  seems  to  me  to  be  a  question 
of  construction,  and,  although  Kay,  J.  thought 
that  Bedford  v.  Teal  had  nothing  whatever  to  do 
with  the  language  of  the  securities  he  had  to  con- 
sider in  Re  Holmes  {ubi  sup.),  in  which  view  I  verv 
much  agree  with  him,  yet  I  cannot  quite  throv 
overboard  the  decision  in  Bedford  v.  Teal  when  I 
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have  a  delientTire  so  Bimilar  to  the  debenture  there 
as  I  have  in  the  present  case.  The  conclusion  I 
come  to  in  this  case  is,  that  I  cannot  say  that  all 
these  reyenues  are  pure  personalty  because  a  part 
of  them  ore  included  m  the  borough  fund.  I 
think  it  would  be  putting  too  strained  a  construc- 
tion upon  the  words  of  the  charge ;  and  I  do  not 
know  why,  after  first  mentioning  the  borough 
fund,  and  afterwards  passing  away  to  other  things, 
and  then  passing  on  to  revenue  of  land,  we  shomd 
be  taken  to  have  gone  back  to  what  we  began 
with,  and  to  have  described  unnecessarily  what 
was  merely  one  of  the  constituents  of  the 
borough  fund,  and  as  such  was  already 
described  by  the  first  words  used  in  the 
section.  I  am  not  satisfied  that  the  construc- 
tion of  these  words  is  what  Mr.  Cozens-Hardy 
contends,  and  I  do  not  think  that  the  case  of 
Bedford  y.  Teal  binds  me  in  any  way  to  come  to 
that  conclusion.  I  think  the  words  here  are  so 
distinguishable  that  I  am  not  satisfied  that  no 
part  of  the  property  charged  here  is  to  be  treated 
88  a  separate  thing  from  the  borough  fund.  Then 
there  is  a  charge  on  something  beyond  the 
borough  fund.  What  is  itP  It  is  a  charge  on 
the  reyenues  derived  from  the  property.  That 
seems  to  me  to  be  a  very  different  tiling  from  a 
charge  upon  the  property  itself.  It  is  a  charge 
apon  the  revenues  to  oe  derived  from  it ;  and  that 
charge,  if  it  is  enforced  directly  against  the  corpo- 
ration, can  only  be  enforced  against  them  in 
respect  of  the  sums  theY  have  received  and 
carried  to  the  borough  fund.  Then  it  is  suggested 
that  a  receiver  may  be  appointed  of  the  rents ; 
and  by  virtue  of  this  charge  the  rents  may  be 
arrested  before  they  ever  become  part  of  the 
borough  fund.  Assuming  that  to  be  so,  still  I  do 
notthmk  that  it  makes  the  charge  a  charge  upon 
land.  That  clearly  is  not  a  charge  upon  land  as 
distinguished  from  a  charge  upon  the  revenues  of 
the  land,  because  it  is  expressly  confined  to  the 
revenues  of  the  land,  and  that  can  only  be  enforced 
agunat  the  land,  at  the  utmost,  by  the  appoint- 
ment of  a  receiver,  and  that  receiver  can  do 
nothing  but  collect  the  revenues  of  the  land  after 
they  have  become  arrears.  He  cannot  anticipate 
growing  payments  of  rent.  He  can  only  ask  for 
the  rent,  or  whatever  other  payments  there  may 
be,  after  they  are  due ;  and  it  is  settled  that 
arrears  of  rent  are  not  property  which  is  so  much 
connected  with  land  tlutt  it  cannot  be  given  for 
charitable  purposes.  So  in  the  same  way  here, 
supposing  that  a  receiver  is  appointed  who  cannot 
enter  upon  the  land  or  do  anything  but  receive 
the  revenues  of  the  land,  he  can  only  receive  them 
when  they  are  paid,  and,  in  my  opinion,  receiving 
them  in  that  way,  he  is  not  receiving  anything 
which  was  incapable  of  being  charged  for  charit- 
able purposes.  Of  course  what  I  have  said  pro- 
ceeds upon  the  assumption  that  the  recent  Acta 
had  not  been  passed,  because  I  am  dealing  with 
a  charge  which  was  created  before  those  Acts 
took  effect.  That  being  so,  I  come  to  the  conclu- 
non  that  this  bond  is  entirely  pure  personalty. 

Solicitors :  Torr  and  Co.,  agents  for  Stewart, 
Son,  and  ChaUeer,  Wakefield ;  Stevenson  and 
CovUtcea,  agents  for  Piercy,  Leeds ;  Patereon, 
Snow,  Bloxcnn,  and  Kinder  ;  Pitman  and  £fon«. 


Dee.  13  and  14, 1893. 
'  (Before  Stibling,  J.) 

Be  Fitton's  Estate  ;  Ha&ot  v.  Fitton.  (a) 

Practice — Further  consideration — Report  of  official 
referee — No  motion  to  vary  report — Evidence  on 
which  referee  based  report — Rules  of  the 
Stipreme  Court  1883,  Order  XXXVL,  r.  64. 

If,  rmon  the  fwrther  consideration  of  an  action,  one 
of  the  parties  asks  the  court  to  adopt  the  report 
of  the  official  referee  made  in  the  action,  the  court 
vrill  not,  at  the  request  of  the  opposite  party,  go 
behind  the  report  and  vary  it  by  looking  into  the 
evidence  on  which  the  referee  based  it,  where  that 
party  heu  given  no  notice  of  moiunx  to  vary  the 
report  or  remit  the  cause  or  matter  for  re- 
hearing. 

This  was  the  further  consideration  of  an  action 
brought  by  a  legatee  under  the  will  of  Samuel 
Fitton,  who  died  on  the  21st  Feb.  1883.  The  plain- 
tiff asked  that  the  legacy  bequeathed  to  her  by  the 
will  might  be  paid  l>y  the  executors,  as  the  will 
provided.  She  also  asked  that  the  partnership 
business  carried  on  by  the  testator,  so  far  as  sub- 
sisting, might  be  disposed  of.  and  the  partnership 
afburs  wound-up,  and,  so  far  as  was  necessary, 
administration  ^  the  court  of  the  real  and 
personal  estate  of  the  testator. 

The  writ  in  the  action  was  issued  on  the  12th 
Nov.  1888,  and  judgment  was  delivered  on  the 
8th  Aug.  1890,  by  which  the  trusts  of  the  will 
were  ordered  to  be  performed  and  carried  into 
execution,  and  certain  accounts  and  inquiries  were 
directed  to  be  taken  and  made.  An  order  was 
made  on  the  11th  July  1892,  when  those  accounts 
and  inquiries  had  not  been  competed,  that,  pur- 
suant to  the  Arbitration  Act  1^9,  the  inquiries 
and  accounts  under  the  judgment  of  the  8th  Aug. 
1890  should  be  referred  to  the  official  referee  in 
rotation  to  inquire  and  report  upon  them.  The 
official  referee  made  his  report  on  the  24th  July 
1893,  and  it  was  filed  on  the  30th  Oct.  1893. 

The  action  now  coming  on,  on  further  con- 
sideration the  defendant  aiked  the  judge  to  adopt 
the  report  in  accordance  with  Order  XXXVL, 
r.  54.  This  rule  provides  that,  where  the  report  of 
the  referee  has  Deen  made 

in  a  oanse  or  matter,  the  farther  consideration  of  which 
has  been  adjourned,  it  shall  be  lawfnl  for  anj  party,  on 
the  hearing  of  snoh  further  consideration.  >vithoat  notice 
of  motion  or  summons,  to  apply  to  the  court  or  a  judge 
to  adopt  the  report,  or  without  leave  of  the  oourt  or  a 
judge,  to  give  not  less  than  four  days'  notice  of  motion  to 
oome  on  with  the  further  consideration  to  vary  the  report 
or  to  remit  the  cause  or  matter,  or  any  part  thereof,  for 
rehearing  or  further  consideration  to  the  same  or  any 
other  referee. 

No  notice  of  motion  to  vary  the  report  or  remit 
the  matter  for  rehearing  had  been  given  by  the 
plaintiff,  but  she  now  asked  the  court  to  go 
behind  the  report  and  vary  it  by  looking  into  the 
evidence  upon  which  the  referee  based  it. 

Phipson  Beale,  Q.G.  and  X  Bradford,  for  the 
plaintiff,  argued  that  the  report  of  an  official 
referee  was  different  from  the  finding  of  a  chief 
clerk,  and  was  not  binding  until  the  court  adopted 
it  at  the  request  of  one  of  the  parties,  and  it  could 
not  be  adopted  until  it  appeared  on  what  evidence 
it  was  founded. 

(a\  Bfiported  by  J.  Sa.ndebson,  Esq.,  Barrister-at-Law. 
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Graham  Hdstinge,  Q.O.  and  A.  Whitaker  for 
the  defendant.  . 

Stiblinq,  J. — The  point  -with  which  I  have  to 
deal  is,  whether  I  ought,  under  the  circumstances 
to  which  I  will  present! J  refer,  to  go  into  the  evi- 
dence  which  was  before  the  official  referee  and 
which  led  to  the  making  of  his  report.  The  writ 
in  the  action  was  issued  on  the  l^th  IfoT.  1888. 
Judgment  was  given  on  the  8th  Aug.  1890,  and 
thereby  a  series  of  accounts  and  inquiries  were 
directed  to  be  taken  and  made.  On  the  11th  July 
1892  an  order  was  made  directing  that  the 
accounts  and  inquiries  should  be  referred  to  the 
official  referee  in  rotation.  His  report  was  made 
on  the  24th  July  1893,  and  filed  on  the  30th  Oct., 
so  that  the  different  stages  of  the  action  from  its 
commencement  to  the  filing  of  the  official  referee's 
report  occupied  nearly  five  years.  The  action 
now  comes  on  on  further  consideration.  The 
defendant  asks  me  to  adopt  the  report  of  the 
official  referee.  The  practice  is  regulated  under 
Order  XXXVI.,  r.  64,  of  the  Rules  of  1883.  [His 
Lordship  then  read  the  rule  and  proceeded :]  The 
plaintiff  has  given  no  notice  of  motion  to  vary  the 
report  or  remit  the  cause  or  matter  for  rehearing. 
She  asks  me  to  go  behind  the  report  and  vary  it 
by  looking  into  the  evidence  upon  which  the 
referee  based  it.  It  seems  to  me  that  I  should  be 
consenting  to  a  practice  of  the  worst  kind  if  I 
were  to  do  so.  The  result  would  be  that,  when  the 
case  is  before  the  court  upon  the  report,  and  no 
notice  of  motion  has  been  given  to  vary  it,  each 
party  might  come  and  ask  the  court  to  go  behind 
it,  if  he  objected  to  the  finding  of  the  referee.  That 
would  be  defeating  the  object  of  the  rules  which 
enable  the  court  to  refer  matters  to  the  official 
referee,  and  1  cannot  assent  to  its  being  done.  I 
therefore  hold  that,  as  matters  now  stand,  the 
evidence  cannot  be  gone  into  at  the  instance  of 
the  plaintiff,  who  has  given  no  notice  of  motion  to 
vary  the  report.  What  I  may  do  upon  i-eading 
the  report  is  another  matter,  as  I  have  power  to 
adopt  it  either  in  whole  or  in  part.  [His  Lordship 
then  considered  the  report  and  in  the  result 
referred  back  to  the  official  referee  three  of  the 
inquiries  for  further  report.] 

Solicitor  for  the  plaintiff,  E.  E.  Moojen. 

Solicitors  for  the  defendants,  Stephens  and 
Stephens,  for  /.  Becd  May,  Macclesfield. 


Feb.  14  and  15. 

(Before  Stielinq,  J.) 

Re  J.  AND  J.  Colman'b  Application  to 

BEOISTEB   A  TbADE    MaBK.  (a) 

Trade  mark — Registration — Sufficiency  of  dis- 
claimer— Costs — Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  *  47  Vict  e.  57),  s.  64^ 
Patents,  Designs,  and  Trade  Marks  Act  1888 
(51  <(•  52  Vict.  e.  60),  ».  10. 

/.  J.  Caiman  and  Co.,  manufacturers  of  mustard 
and  other  goods,  applied  to  register  as  a  trade 
mark  a  label  containing  the  words  "Colman's 
Mustard."  In  their  application  they  stated  the 
essential  particulars,  and  disclaimed  any  right 
to  the  exclusive  use  of  the  word  "  mustard." 
The  Comptroller  required  the  applicants  to  amend 
their  application  and  disclaimer  in  a  specified 

(a)  Beport«il  by  J.  SiANOEKHUN,  Eaq.,  Barriater-at-L«w. 


manner,  but  they  declined  to  do  so  on  the  ground 
that  such  am,endm^nt  would  involve  a  disclaimer 
of  the  name  "  Colman." 

Held,  that  the  applicants  were  not  hound  to  dis- 
claim "  Colman's,"  it  beiitg  their  name  within  the 
meaning  of  proviso  3  (i.)  of  sect.  64  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883, 
altered  by  sect.  10  of  the  Patents,  Designs,  atui 
Trade  Marks  Act  1888.     No  costs. 

The  facts  of  the  case  sufficiently  appear  from  the 

judgment  of  Stirling,  J. 

Sii-  R.  Webster,  Q.C.,  Cozens-Hardy,  Q.C.,  and 
Sebastian  for  the  motion. — The  name  of  "Col- 
man  "  is  both  the  name  of  the  firm  and  of  eveiy 
member  of  it,  and  under  sect.  64  (3)  (i.)  need  not 
be  disclaimed.  The  registration  of  tlie  label  as  a 
whole  does  not  give  an  exclusive  right  to  the 
added  parts : 

Be  Smokeleii  Powder  Company's  Trade  Mari,  66 
h.  T.  Bep.  N.  S.  4d7  ;  9  B.  P.  C.  109 ;  (1898)  1 
Ch.  590 ; 
Pinto  V.  Badman,  8  B.  P.  C.  181.  191 ; 
Be  Hudson,  55  L.  T.  Bep.  K.  S.  228  ;  3  B.  P.  C. 

155  ;  32  Ch.  DiT.  311 ; 
Be  Atkins,  3  B.  P.  C.  164. 
Messrs.  Colman  will  be  prejudiced  by  such  a  dis- 
claimer as  is  required  : 

Bosentkal  v.  Beynolds,  67  L.  T.  Bep.  N.  S.  163  ;  61 
L.  J.  608.  Ch. ;  (1892)  2  Ch.  301 ;  9  B.  P.  C.  18J. 

Sir  J.  Rigby  (S.-G.)  and  Ingle-Joyce  for  the 
Comptroller-General. — We  say  that  words  and 
names  used  with  a  mark  ought  to  be  claimed  or 
disclaimed  unless  they  come  within  sect.  64  (3) 
(t.)  "Persons  "  there  includes  a  firm,  but  in  this 
case  we  have  not  J.  and  J.  Colman  but  "  Col- 
man's," in  the  possessive  case,  which  is  not  the 
name  of  an  individual  nor  of  a  firm : 

Pirie   V.   Qoodall,  65   L.  T.    Bep.  N.   S.   640;  » 
B.  P.  C.  17;  (1892)  1  Ch.  35. 

If  a  person  not  bearing  the  name  of  Colman  were 
taken  into  the  firm,  how  could  he  help  disclaim- 
ing P  Rosenthal  v.  Reynolds  does  not  show  that 
Messrs.  Colman  would  be  prejudiced  by  the  dis- 
claimer : 

UiUhell  V.  Henry,  43  L.  T.  Bep.  N.  S.  186  ;  15  Ch. 
Div.  181. 

Webster  in  reply. — A  person's  "  own  name  "  does 
not  necessarily  mean  his  whole  name.  This  is  the 
firm's  name,  using  the  word  in  an  ordinary  busi- 
ness sense. 

Stiblino,  J. — This  is  an  appeal  from  the  deci- 
sion of  the  Comptroller  of  Trade  Marks  brou^t 
before  me  by  the  directioa  of  the  Board  of  Trade. 
The  question  which  is  raised  may  be  very  shortl; 
stated  from  the  documents  which  I  have  before 
me.  There  are  five  gentlemen  all  named  Colman. 
who  carry  on  in  partnership  the  business,  amongst 
other  thuigs,  of  manufacturers  of  mvstard,  at 
Norwich,  under  the  name,  or  style,  or  firm,  of  J. 
and  J.  Colman.  They,  in  the  beginning  of  18S3, 
applied  to  the  Comptroller  of  Trade  Marks  to 
register  a  new  label,  of  which  I  have  a  copy  before 
me.  The  form  of  the  application  is :  "  You  are 
hereby  requested  to  register  the  accompanying 
trade  mai-k  in  Class  42,  in  respect  of  mustard,  in 
the  name  of  J.  and  J.  Colman,  of  108,  Cannon- 
street,  London,"  and  so  forth,  "  who  claim  to  be 
the  proprietors  thereof ;  the  essential  particnlan 
of  the  trade  mark  are  the  entire  distinctive  label 
and  the  words  '  Bull's  Head,'  and  we  disclaim  any 
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right  to  the  exclusive  use  of  the  word  '  Mustard.'  " 
I  nave  heard  the  history  of  this  peculiar  form  of 
application  as  regards  the  essential  particulars^ 
and  it  appears  to  nave  been  adopted  from  a  form 
which  had  been  sanctioned  by  the  Comptroller  on 
a  previous  occasion.  It  does  not  seem  to  me,  if  I 
may  be  allowed  to  make  the  criticism,  to  be  a  very 
happy  one,  because  it  leaves  at  large  the  question 
What  is  meant  by  the  entire  distinctive  label  ? 
But  it  is  to  be  inferred,  I  think,  from  the  form  of 
the  application,  that  the  entire  distinctive  label 
did  not  include  everything  which  appeared  on  the 
label ;  that  some  of  the  words  at  any  rate  were 
not  essential  parts  of  it,  because  there  is  a  sepa- 
rate claim  for  the  words  "  Bull's  Head,"  and  there 
is  disclaimer  of  the  exclusive  use  of  the  word 
"Mustard."  On  the  7th  March  1893  the  Comp- 
troller writes :  "  With  reference  to  vour  applica- 
tion, I  am  directed  to  return  the  form  in  order 
that  it  may  be  so  amended  as  to  contain  the  state- 
ment and  disclaimer  in  accordance  with  sub-sect.  2 
«f  sect  6i  of  the  Trade  Marks  Acts  1883  to  1888 
in  the  following  terms :  "  The  essential  pai-ticulars 
of  the  trade  mark  are  the  combination  of  '  Bull's 
Head '  and  flag  devices,  and  the  words  '  Bull's 
Head,'  and  the  applicants  disclaim  any  right  to 
the  exclusive  use  of  the  added  matter."  Here 
again,  if  I  may  make  the  criticism,  that  appears 
to  me  to  be  a  much  better  statement  of  the  essen- 
tial particulars  of  the  trade  mark  than  that  which 
is  contained  in  the  application,  because  it  defines 
the  essential  particulars  by  reference  to  certain 
particulars  there  stated ;  but  it  is  to  be  observed 
that  the  applicants  are  required  to  disclaim  any 
right  to  the  exclusive  use  of  the  added  matter, 
without  any  exception  whatever,  and  to  that  the 
applicants  took  exception  on  the  gi-ound  that  part 
of  the  added  matter,  according  to  that  statement 
of  the  essential  particulars,  consisted  of  the  word 
"  Colman's,"  which  is  a  part  of,  and  the  most 
essential  part  of,  the  trade  name  of  the  firm  and 
the  names  of  the  individual  pai-tners.  I  shall  call 
attention  in  a  moment  to  the  passage  in  the  Act 
of  Parliament  on  which  that  objection  is  based ; 
in  the  meantime  I  may  shortly  state  that  what 
they  desired  to  add  to  the  form  of  statement 
which  the  Comptroller  required  them  to  sign 
was  an  exception  in  these  terms,  "Except  so 
far  as  it  consists  of  our  name,"  an  exception 
which  had  been  sanctioned,  as  I  understand,  by 
the  Comptroller  on  a  previous  occasion,  when 
some  of  uie  trade  marks  of  the  same  firm  were 
before  him.  The  matter  was  argued  before  him, 
and  in  the  judgment  which  has  been  read  to  me 
he  nltimately  decided  that  he  could  not  allow 
that  exception ;  and  in  that  state  of  things  the 
matter  comes  before  me.  Now,  the  material 
aection  of  the  Act  of  Parliament  with  which  I 
have  to  deal  is  the  64th  section  as  settled  by  the 
Act  of  1888.  It  runs  thus :  "  For  the  purposes  of 
this  Act  a  trade  mark  must  consist  of  or  contain 
at  least  one  of  the  following  essential  particulars : 
(a)  A  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and 
disnnctive  manner;  or  (b)  a  written  sigiiature  or 
eopj  of  a  written  'signature  of  the  individual  or 
finn  applying  for  registration  thereof  as  a  ti-ade 
mark;  or  (c)  a  distinctive  device,  mai-k,  brand, 
heading,  label,  or  ticket ;  or  (d)  an  invented  word 
or  invented  words ;  or  (e)  a  word  or  words  having 
no  reference  to  the  character  or  quality  of  the 
goods,  and  not  being   a   geographical   name."  i 


Then  the  2nd  sub-section  is:  "There  may  be 
added  to  any  one  or  more  of  the  essential  par- 
ticulars mentioned  in  this  section  any  letters, 
words,  or  figures,  or  combination  of  letters,  words, 
or  figtires,  or  of  any  of  them,  but  the  applicant 
for  registration  of  any  such  additional  matter 
must  state  in  his  application  the  essential  par- 
ticulars of  the  trade  mark,  and  must  disclaim  in 
his  application  any  right  to  the  exclusive  use  of 
the  added  matter,  and  a  copy  of  the  statement 
and  disclaimer  shall  be  entered  on  the  register. 
(3)  Provided  as  follows :  (1)  A  person  need  not 
under  this  section  disclaim  his  own  name  or  the 
foreign  equivalent  thereof,  or  his  place  of 
business ;  but  no  entry  of  anv  such  name  shall 
affect  the  right  ol  any  owner  oi  the  same  name  to 
use  that  name  or  the  foreign  equivalent  thereof." 
Now,  two  points  upon  that  section  have  been 
argued  before  me.  In  the  first  place,  it  is  con- 
tended on  behalf  of  the  applicants  that  this  is  a 
distinctive  label  entitled  to  registration  under 
sub-sect.  1  (c),  that  it  is  a  distinctive  label  con- 
sisting of  evei-ything  that  appears  on  the  face  of 
it,  including  the  words  "  Colman's  Mustard,"  and 
that  there  is  nothing  which  in  the  language  of 
sub- sect.  2  ought  to  be  regarded  as  additional 
matter.  I  do  not  propose  to  decide  anything  on 
that  question ;  it  does  not  seem  to  me  to  be  in 
strictness  open  upon  the  form  of  the  applicant's 
application,  or,  having  regard  to  the  decision  of 
the  Comptroller,  requiring  them  to  state  the 
essential  particulars  in  the  form  mentioned  in  his 
letter  of  the  7th  March  1893.  I  have  not  heard 
Sir  Richard  Webster  in  reply  upon  it.  I  would 
only  say  that  at  present,  not  having  heard  him  in 
reply,  "but  having  heard  the  argument  of  the 
Solicitor- General  upon  it,  I  am  not  satisfied,  that 
the  argument  of  the  Solicitor-General  may  not 
be  well  founded.  However,  I  decide  nothing  in 
respect  of  that,  but  leave  the  matter  to  be  decided 
on  a  future  occasion  if  necessary.  The  applicanto, 
however,  object,  secondly,  that  the  Comptroller  is 
requiring  them  to  disclaim  additional  matter 
which  the  Act  does  not  compel  the  applicant  to 
disclaim,  on  the  ground  that  there  is  an  express 
proviso  that  a  person  need  not  under  the  section 
in  question  disclaim  his  own  name,  and  the  word 
"  Colman  "  or  "  Colman's  "  which  appears  on  the 
label  is  stated  to  be  the  name  of  the  applicante. 
That  is  really  the  question  which,  it  seems  to  me. 
I  have  got  to  decide  on  the  present  occasion, 
and  the  Comptroller  has  held  that  the  word 
"  Colman "  is  not  the  name  of  the  applicants 
for  registration,  mainly,  I  think,  on  the  ground 
of  a  decision  of  the  Court  of  Appeal  in  the  case 
of  Pirie  V.  Ooodall  (vhi  8up.),  to  which  I  shall 
call  attention  presently,  Now,  before  I  deal  with 
it,  let  me  look  at  the  language  of  the  section,  and 
the  object  which  the  Legislature  appears  to  have 
had  in  view  in  the  various  enactments  which  are 
contained  in  it.  I  may  perhaps  begin  usefully  by 
referring  back  to  sect.  62,  which  relates  to  the 
application  for  registration,  and  begins  thus : 
"The  Comptroller  may  on  application  by  or  on 
behalf  of  any  person  claiming  to  be  the  pro- 
prietor of  a  trade  mark  register  the  trade  mark." 
"  Person "  there,  though  used  in  the  singular, 
may,  according  to  the  provisions  of  the  Interpre- 
tation Act  of  1889,  or  the  statutes  which  that 
Act  recites,  be  treated  as  used  in  the  plural 
number,  but  beyond  that  it  is  expressly  enacted 
by  sect.  117  that  "  person  "  includes  "  body  cor- 
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porate."  Then  sect.  63  is  immaterial,  but  it 
IB  observable  when  we  come  to  sect.  64  that  the 
Legislature,  in  sub-sect.  1,  for  no  doubt  special 
reasons,  has  departed  from  the  language  of  sect.  62, 
and  no  longer  uses  the  word  "  person : "  "  For  the 
purposes  of  this  Act  a  trade  mark  must  consist 
and  contain  at  least  one  of  the  following  essen- 
tial particulars :  (a)  a  name  of  an  individual  or 
firm,  printed,  impressed,  or  woven,  in  some  par- 
ticular and  distinctive  manner,  or  (b)  a  written 
signature,  or  copy  of  a  written  signature,  of  the 
individual  or  firm  applying  for  registration  thereof 
as  a  trade  mark."  Instead  of  using  the  general 
word  "  pei-Bon,"  for  some  reason  the  Legislature 
has  thought  fit  to  speak  there  of  the  name  of  an 
individual  or  firm.  Upon  that  it  is  possible  that 
some  day  a  question  may  arise  whether  the  name 
•"  body  coi-porate  "  is  to  be  included.  It  is  not 
necessary  for  me  to  say  anything  upon  that. 
Whether  a  body  corporate  can  be  treated  as  an 
.'individual  may  hereafter  be  a  question  which  may 
•come  up  for  decision.  I  say  nothing  on  that. 
I  simply  call  attention  to  the  variation  in  the 
language  in  the  62nd  section,  and  the  language 
which  occurs  later,  because  in  the  3rd  sub-section 
of  the  same  section  we  find  this :  "  A  person  need 
not,  under  this  section,  disclaim  his  own  name." 
'The  Legislature,  for  some  reason  or  other,  has 
there  reverted  to  the  language  of  sect.  62,  and  no 
longer  speaks  of  individuals  or  firms.  Now,  in 
sub-sect.  1  of  sect.  64  the  Legislature  is  engaged 
in  defining  the  essential  particulars  of  a  trade 
mark.  In  sub-sect.  2  the  Legislature  goes  on  to 
provide  that  to  any  one  or  more  of  the  essential 
particulars  mentioned  in  this  section,  any  letters, 
words,  or  figures,  or  combination  of  letters,  words, 
or  figures,  may  be  added.  Therefore  a  person 
registering  a  trade  mark  is  not  confined  to  the 
essential  particulars  as  defined  by  sub-sect.  1,  but 
there  is  upon  that  imposed  this  proviso,  that  the 
applicant  for  registration  of  any  such  additional 
matter  must  state  the  essential  particulars,  and 
must  disclaim  the  added  matter.  Then  upon  that 
•comes  the  further  proviso  or  qualification  that  a 
person  need  not  under  the  section  disclaim  his 
-own  name,  or  the  foreign  equivalent  thereof,  or 
ills  place  of  business.  Now,  the  object  of  that 
.seems  to  have  been  this,  that  the  persons 
who  are  owners  of  trade  marks,  or  desire  to  have 
them  registered,  were  to  be  entitled  to  register 
them,  not,  so  to  speak,  as  bare  trade  marks, 
consisting  of  the  essential  particulars  defined  by 
sub-sect.  1,  but  were  to  be  allowed  to  make  state- 
ments with  reference  to  any  matters  which  might 
occur  to  them  in  reference  to  the  goods  them- 
selves— obviously  with  reference  to  those  who 
manufactured  them,  obviously  also  with  reference 
to  the  place  where  they  were  manufactiu^d ;  and  it 
seems  to  me  to  have  been  the  object,  having 
i-egard  to  the  proviso  contained  in  sub-sect.  3,  to 
enable  the  owner  of  a  trade  mark  to  state  on  the 
face  of  the  mark  who  was  the  owner,  that  is  to 
say,  the  manufacturer  of  the  goods  to  which  the 
mark  applied  and  the  place  at  which  they  were 
manufactiired,  so  as  to  identify  the  goods  denoted 
by  that  mai-k  vrith  that  particular  manufacturer 
and  that  particular  place  of  manufaiture.  Now, 
the  firet  objection  which  is  raised  to  the  contention 
on  behalf  of  the  applicants  with  reference  to  this 
disclaimer  is,  that  the  word  "  Colman's "  is  not 
the  name  of  the  person  registering  within  the 
meaning    of    this    sub-section.      I    shall    begin, 


for  the  purpose  of  explaining  my  view,  with  what 
seems  to  be  a  simpler  case  than  the  present.  I 
shall  take  simply  this  case:  I  shall  take  as  a 
subject  of  manufacture  the  article  in  question, 
namely,  mustard.  I  shall  suppose  that  one  John 
Smith  desii-es  to  register  a  trade  mark  containing 
all  the  essential  particulars  with  this  addition, 
"  Mustard  manufactured  by  John  Smitli."  Now.  I 
cannot  see  why  that  addition  should  not  be  made. 
It  seems  to  me  to  fall  strictly  within  such  addi- 
tions as  are  mentioned  in  sub.  sect.  2,  being  a 
combination  of  words.  Under  sub-sect.  2  John 
Smith  desiring  to  register  is  required  to  disclaim 
the  additional  matter  with  the  exception  of  his 
own  name.  John  Smith  is  his  name,  and  there- 
fore he  is  not  required  to  disclaim  the  words 
"  John  Smith  "  upon  the  mark  so  intended  to  be 
registered.  That  so  far  seems  to  me  to  be  clear 
upon  the  very  language  of  the  Act.  Bat,  if  I 
understand  the  contention  rightly,  it  is  said  that, 
although  he  might  register  a  trade  mark  with  the 
words  "  Mustard  manufactured  by  John  Smith,'' 
he  must  not  register  a  trade  mark  with  the  words 
"  Mustard  manufactured  by  Smith "  without  a 
disclaimer  of  the  name  "  Smith,"  the  whole  addi- 
tional matter.  That  does  seem  to  me  to  be  a  very 
extraordinary  contention;  but,  of  course,  I  am 
bound  by  authority  if  such  exists,  and  it  is  said 
that  an  authority  to  that  effect  does  exist  in  the 
decision  of  the  Court  of  Appeal  in  the  caae  of 
Pirie  v.  Goodall,  to  which  I  have  been  referring. 
Now,  in  that  case  there  had  been  registered  a 
mark,  of  which  I  am  kindly  furnished  with  a  copy. 
"Pirie's  Parchment  Bank  were  the  words  sought 
to  be  registered,  and  on  the  side  there  is  this  dis- 
claimer :  "  The  applicants  do  not  claim  any  right 
to  the  exclusive  use  of  the  word  '  parchment '  or 
the  word  '  bank '  appearing  in  oounectian  with 
this  mark;"  so  that  all  mat  remained  as  the 
essential  part  of  the  mark,  if  it  were  well  regis- 
tered, was  the  word  "  Pirie's."  In  an  action  for  an 
infringement  of  the  mark  brought  by  Messrs. 
Pine  against  Messrs.  Goodall.  Williams,  J. 
decided  that  the  mark  was  not  a  ^ooA  one,  and 
the  point  which  was  afterwards  raised  does  not 
appear  to  have  been  made  before  him ;  but  in  the 
Court  of  Appeal  it  was  contended  that  the  mark 
might  be  supported  as  being  under  sect.  64, 
sub-sect.  1  (a),  a  name  of  an  individual  or  firm 
printed,  impressed,  or  woven  in  some  particular 
and  distinctive  manner.  Now,  Lindley,  L.J.,  in 
delivering  the  judgment  of  the  Court  of  Appeal, 
says  this  (I  read  from  the  report  at  page  20  of 
the  9th  volume  of  the  Reports  of  Patent  Oaaee) : 
"  Mr.  Willis  Bund  started  a  point  which  had  been 
started  in  the  court  below,  out  which  his  leader 
had  not  the  courage  to  start  here.  He  says  the 
trade  mark  is  '  Pirie's,'  and  that  these  words 
'  Parchment  Bank '  are  mere  additions  to  that" 
Well,  to  dispose  of  that  point  we  have  to  read  tiie 
section,  which  is  sect.  «4,  and  to  ask  ourselves 
whether  "  Pirie's  "  as  printed  here  in  the  senitiTe, 
with  a  comma,  is  "  a  name  of  an  individual  or 
firm,  pi-inted,  impressed,  or  woven  in  some  parti- 
cular and  distinctive  manner."  WeU,  it  is  not 
the  name  of  an  individual,  it  is  not  the  name  of  a 
firm.  I  cannot  say,  of  course,  off-hand  whether 
it  is  printed  in  any  particulai-  or  distinctive 
manner.  All  that  is  shown  upon  the  register  is 
that  the  letters  are  printed  in  outline.  That  is 
common  enough,  but  the  true  answer  to  this  is, 
that  it  is  an  ingenious  suggestion,  and  "  Pirie's " 
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is  not  the  name  of  an  individual,  and  is  not  the 
name  of  a  firm.    I,   of  course,   entirely  bow  to 
that  decision.    I  am  not  quite  sure  how  far  it 
goes,  because  the  Lord  Justice  is  careful  to  point 
out  that  the  trade  mark  is  "  Fine's  "  printed  in 
the  eenitive,  with  a  comma,  and  I  am  not  sure 
that  he  was  not  reaUj  dealing  with  that  in  saying 
that  the  name  as  it  there  appeai-ed  could  not  be 
the  name  either  of  an  individual  or  of  a  firm.     I 
am  not  sure  that  he  meant  to  treat  the  case  as  if 
the  name  of    Pirie  alone  had  appeared  in  the 
trade  mark ;  but,  however,  for  the  purpose  of  my 
decision,  I  desire  to  adopt  the  view  that  was  there 
held,  that  the  word  "  Pirie "  alone  being  merely 
part  of  a  name  could  not  be  the  name  of  an 
individual,  or  the  name  of  a  firm  within  sect.  64, 
sub-sect.  1  (a).    Does  it  follow  that  I  ought  to 
extend  that  doctrine,  if  it  was  thus  laid  down,  to 
the  case  of  a  person  who  seeks  to  justify  the 
retainer  of  such  a  word  as  "  Colman's  "  upon  a 
trade  mark  under  the  proviso  contained  in  sub- 
sect.  3  P    It  seems  to  me  that  I  am  not  bound  so 
to  hold.    As  I  have  already  pointed  out.  sect.  64, 
rab-sect.  1,  defines  the  essential  particulars  of  a 
trade    mark.      The    Legislature  has  limited    in 
various  ways  and  in  various  directions  those  essen- 
tial particulars.    If  it  is  to  be  held  that  "indi- 
vidual "  or  "  firm  "  does  not  include  "  body  corpo- 
rate," not  every  name  will  fit  into  the  definition 
in  sub- sect.  1  (a) ;  and  as  regards  words  other 
than  names,  they  are  limited  very  carefully  by 
sub-sect.  1  (d)  and  (e).    Therefore  it  may  be  that, 
when  a  person  comes  to  register  a  trade  mark  and 
has  to  make  out  that  he  has  placed  on  his  mark 
one  of  the  essential  particulars  mentioned  in  the 
Act)  the  Act  ought  to  be  strictly  enforced  and 
lead  in  the  strictest  manner  against  him.  and  he 
ought  not  to  be  allowed  to  register  a  mark  unless 
'  he  makes  out  clearly  that  he  falls  within  one  of 
the  essential  particulars  najned  there.    But  when 
we  come  to  tne  added  matter  which  is  to  be  dis- 
cbumed,  except  always  his  own  n&me  or  his  own 
place  of  business,  it  seems  to  me  that  there  is  no 
necessity  for  reading  the  Act  so  strictly ;  that  the 
object  being,  as  it  seems  to  me,  that  the  goods  to 
wmch  the  mark  is  affixed  might  be  pointed  out  as 
bong  those  of  a  particular  manufacturer  carrying 
on  business  at  a  particular  place,  then,  so  long  as 
the  manufacturer  fairly  uses  his  name,  or  a  part 
of  his  name,  upon  a  mark  which  complies  in  other 
respects  with  the  Act;  and  no  long  as  he  is  not, 
I7  suppressing  part  of  his  name,  guilty  of  any 
misrepresentation  so  that  the  mark  ought  to  be 
treat^  as  being  calculated  to  deceive,  I  cannot 
see  why  he  may  not  use  a  part  of  his  name.     I 
have  a  littie  dimculty  in  seeing  otherwise  what  is 
to  be  laid  down,  because,  if  nothing  short  of  the 
whole  name  will  do,  then,  even  the  use  of  an 
initial  to  denote  the  Christian  name  would  seem 
to  caD  for  a  disclaimer.    I  cannot  believe  that 
that  was  intended,  and  it  seems  to  me  that,  if 
John  Smith,  of  whom  I  spoke  before,  desired  to 
legister  his  trade  mark  with  reference  to  mustard 
as  mustard  manufactured  by  Smith,  he  ought  not 
to  be  called  upon  to  disclaim   "  Smith,"  which 
forms  a  leading  part  of  his  own  name.    Having 
got  so  far,   does   it    make   any  difference  that 
he  registers    "  Smith's    Mustard "   or    seeks  to 
repster  a  label  with  "  Smith's  Mustard  "  upon  it  ? 
I  cannot  see  why  it  should.     He  could  register 
"  Mustard  manumctured  by  Smith,"  as  it  appears 
to  me ;   he  could  register   "  Mustard  the  manu- 


facture of  Smith,"  and  if  he  chooses  to  abbreviate 
and  put  "  Smith's  Mustard,"  why  he  should  not 
do  it  I  cannot  see.  It  was  suggested  that  it  was  a 
description  of  the  mustard  and  not  a  real  use  of 
his  own  name,  but  I  cannot  attach  any  other 
meaning  to  "  Smith's  Mustard "  upon  a  trade 
mark  than  as  prima  ftieie  denoting  that  Smith 
is  the  owner  of  the  trade  mark  and  the  manu- 
facturer of  the  mustard.  So  far  for  a  person 
trading  in  his  own  name.  I  have  next  to  con- 
sider the  case  of  a  firm.  There  is  a  little 
difficulty  in  construing  the  section  with  refer- 
ence to  the  case  of  a  film.  In  this  particular 
case  the  partners  are  all  named  Colman.  It 
was  contended  by  the  Solicitor- General — and  I  am 
far  from  saying  that  there  is  not  a  great  deal  in 
his  argument-— that  sub-sect.  1  ought,  for  the 
purpose  of  trade  marks  belonging  to  the  firm,  to 
be  read,  "A  firm  need  not  under  this  section 
disclaim  their  own  name."  In  that  case,  the  firm 
name  being  J.  and  J.  Colman,  if  they  put  J.  and 
J.  Colman  as  the  trade  mark  they  do  not  i-equire 
to  disclaim  it.  Another  suggestion  is,  that  I  am 
simply  to  adopt  the  language  of  the  Interpreta- 
tion Act  and  read  the  words  "  a  person  "  as  in 
the  plural,  and  say  that  persons  need  not  under 
the  section  disclaim  their  own  name,  and  treat 
the  five  applicants  as  a  group  of  persons  all 
bearing  the  name  of  "  Counan"  who  apply  for 
the  registration  of  a  trade  mark.  I  think  there  is 
very  great  force  in  the  argument  of  the  Solicitor- 
Greneral  that  the  fair  and  business-like  way  of 
reading  it  would  be,  where  persons  apply  as  a  firm, 
to  read  it  in  the  first  way,  namely,  "A  firm 
need  not,"  or  "  persons  trading  as  a  firm  need 
not,  under  this  section  disclaim  their  own  name," 
and  treat  the  name  of  the  firm  as  the  name  of  the 
group  of  persons  for  this  purpose.  The  same 
question  might  arise,  I  conceive,  with  reference 
to  a  single  individual,  because  the  John  Smith 
whom  I  have  mentioned  might  for  good  and  suffi- 
cient reasons  trade  under  the  name  of  John  Jones, 
and  if  he  saw  fit  to  make  an  application  in  his 
business  name  of  "  John  Jones,"  and  to  put  John 
Jones  on  his  trade  mark  instead  of  "  John  Smith," 
it  might  very  well  be  that  the  court  or  the  Comp- 
troller would  treat  John  Jones  as  the  name  of 
John  Smith  for  the  purpose  of  an  application 
within  the  meaning  of  the  proviso.  I  have  not  to 
decide  between  the  various  constructions  of  that 
proviso  as  applied  to  firms.  I  have  held  that  the 
whole  name  in  the  case  of  a  single  person  need  not 
be  placed  on  the  trade  mark.  Equally  the  whole 
name  of  each  partner,  or  the  whole  name  of  the 
firm,  need  not  appear  on  the  trade  mark,  and  it  is 
sufficient  if  we  find  that  the  name  is  used  fairly  and 
bond  fide  on  the  face  of  the  trade  mark  in  such  a 
way  that  it  cannot  be  mistaken  for  anything  else 
than  the  name  of  thn  owner  of  the  trade  mark  and 
the  manuf  actui-er  of  the  goods  to  which  that  mark 
rehites.  In  my  judgment,  therefore,  the  form 
which  was  settled  and  adopted  by  the  Comptroller 
on  the  former  occasion  was  the  proper  one, 
namely,  that  the  disclaimer  ought  to  run  thas: 
"And  the  owners  disclaim  any  right  to  the 
exclusive  use  of  the  added  matter  in  so  far  as  it 
consists  of  their  name."  It  seems  to  me  that  on 
that  ground,  and  on  the  grounds  which  I  have 
stated,  the  decision  of  the  Comptroller  ought  to 
be  varied. 

After  some  discussion  as  to  the  costs  of  the 
case,  in  which  reference  was  made  to  i2e  "  White 
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Bote  "  Trade  Mark  (53  L.  T.  Rep.  N.  S.  33;  30 
Ch.  Div.  505),  Stirling,  J.  said : — I  will  expreea 
my  opinion  in  this  case  without  prejudice  to  the 
general  right  of  the  Comptroller  to  receive  his 
costs,  if  such  be  the  rule ;  this  is  a  case  in  which 
he  might  very  fairly  waive  such  right,  and  the 
proper  order  will  be  no  costs. 

Solicitors  for  the  motion,  E.  Flux.  Leadbitter, 
and  Paterion,  for  W.  H.  Tillett  and  Co.,  Norwich. 

Solicitor  for  the  Comptroller- General  of 
Patents,  The  Solicitor  to  the  Board  of  Trade. 


Friday,  March  2. 

(Before  Stirling,  J.) 

The  Boonob  Water  Company  v.  The  Bognor 
Local  Board,  (a) 

Water  company — Notice  by  local  board — Arbitra- 
tion— Action  to  restrain  local  board  from  con- 
structing works  and  from  proceeding  to  arbitra- 
tion—Costs— PiMic  Health  Act  1875  (38  *  39 
Viet.  c.  55),  ss.  51,  52,  179,  180— rfte  Bognor 
Water  Aetlfidl,s.5. 

Under  the  plaintiff  company's  fecial  Act  of  1891 
{modifying  sect.  52  of  the  Public  Health  Act 
1875),  it  was,  as  the  court  construed  the  pro- 
vision, unlawful  for  the  defendant  local  board  to 
construct  waterworks  within  the  plaintiffs'  limits 
of  supply  during  four  years  from  the  passing  of 
the  special  Act,  so  long  as  the plaintijfs  were  able 
and  willing  to  supply  water  proper  and  sufficient. 
The  plaintiffs  made  some  unsuccessful  attempts  to 
find  water,  and  before  they  succeeded  in  doing  so 
the  defendant  board  served  them  on  the  20th 
May  1893  with  notice  of  the  board's  desire  to 
supply  water  within  their  own  district,  and  their 
intention  of  constructing  waterworks  under  the 
provisions  of  the  Public  Health  Act  1875.  The 
notice  further  stated  that,  if  not  informed  within 
a  month  ^  the  plaintiffs'  ability  and  willingness 
the  board  would  construct  works.  The  matter 
was  referred  to  arbitration,  but  the  company 
becoming  aware  that  the  board  were  stilt  for- 
warding a  scheme  of  water  supply,  moved  in  an 
action  to  restrain  the  board  from  commencing  or 
threatening  to  construct  works  and  from  proceed- 
ing to  arbitration.  The  motion  stood  over  on 
terms  to  await  the  award.  The  arbitrators  found 
thai  the  company  were  "  able  and  willing,"  and 
that  the  water  was  proper  and  sufficient. 

Held,  that  the  defendants  must  pay  the  costs  of  the 
action,  setting  off  any  costs  incurred  by  the  defen- 
dants by  reason  of  the  plaintiffs  seeking  an 
injunction  to  restrain  the  arbitration. 

This  was  the  further  hearing  of  a  motion  which 
had  stood  over  to  await  the  award  of  arbitrators. 
The  action  was  brought  to  restrain  the  defen- 
dants, the  Bognor  Local  Board,  from  commencing 
or  threatening  to  construct,  and  from  construct- 
ing, any  waterworks  within  the  limits  of  supply 
of  the  plaintiff  company  ...  (2)  from  doing 
or  committing  any  act  or  thing,  or  publishing  or 
permitting  to  be  published  any  statement  or 
report  intended  or  calculated  to  hinder  or  impede 
the  plaintiff  in  the  prosecution  and  completion  of 
its  undertaking  as  authorised  by  "the  Bognor 
Water  Act  1891 ;  "  and  (3)  from  proceeding  with 
or  taking  any  fiirther  step  in  the  pending  refe- 

(a)  Reported  by  J.  SAKUERsn.s,  Esq..  Barr1ater-at-L«w. 


rence  to  arbitration  initiated  by  the  defendant 
local  board,  and  from  incurring  expense  therrin 
or  otherwise  in  connection  with  the  water  supplf 
of  Bognor. 

The  plaintiff  company  was  incorporated  in 
1870. 

By  the  Bognor  Water  Act  1891  the  companv 
obtained  power  to  snpply  with  water  the  town  of 
Bognor  and  its  neighfaiourhood  within  certain 
limits. 

Sect.  5  of  that  Act  provided  that  the  limits  for 
the  supply  of  water  should  be  as  therein  men- 
tioned and  continued : 

Provided  .  .  .  that  if  in  any  parinh  or  part  of  a 
parish  within  the  limits  of  thia  Act  the  companj  shall 
not  have  made  adequate  provision  for  the  nipplj  of 
water  for  domestic  pnrposea  within  fonr  years  from  the 
date  of  the  passini;  of  thia  Act,  the  restriction  on  the 
conatmction  of  waterworka  by  a  local  authority  impoiad 
by  sect.  52  of  the  Pablio  Health  Act  1875  shall  not  is 
respect  of  the  company  apply  to  or  be  binding  on  the 
local  authority  aa  defined  by  that  Act  of  any  such  parish, 
so  for  aa  TBgarda  the  whole  or  part  of  snch  pariah,  u 
the  case  may  be. 

Sect.  52  of  the  Public  Health  Act  1875  provides 
that,  before  commencing  to  construct  waterworks 
within  the  limits  of  supply  of  any  water  company 
empowered  by  Act  of  Parliament  to  supply  water, 
the  local  authority  shall  give  a  written  notice  to 
such  company ;  and  it  shall  not  be  lawful  for  the 
local  authority  to  construct  any  waterworka 
within  such  limits  if  and  so  long  as  any  sack 
company  are  able  and  willing  to  supply  water 
proper  and  sufficient  for  all  reasonable  purposes 
for  which  it  is  required  by  the  local  authority, 
and  any  difference  as  to  whether  the  water  which 
any  such  company  are  able  and  willing  to  lay  on 
is  proper  and  sufficient  for  the  purposes  for 
which  it  is  required,  or  whether  the  purposes  for  ' 
which  it  is  required  are  reasonable,  shall  be  settled 
by  arbitration. 

The  period  of  four  years  specified  in  the  Act 
had  not  expired.  The  plaintiff  company  in  1892 
and  1893  made  two  unsuccessful  attempts  to  find 
water  within  their  limits.  The  defendant  board 
on  the  20th  May  1893,  and  before  the  plaintiff 
company  had  succeeded  in  finding  a  sufficient 
supply  of  water,  served  the  plaintiffs  with  notice 
that  the  defendant  boai-d  were  desirous  of  pro- 
viding the  whole  of  their  district  with  a  supply  of 
water,  and  that  for  the  purposes  of  that  supply 
and  in  pursuance  of  the  powers  and  provisions  in 
that  behalf  of  the  Public  Health  Act  1875  they 
intended  to  construct  waterworka  at  Slindon 
(within  the  plaintiffs*  limits) ;  the  notice  further 
stated. 

If  yon  do  not  within  one  calendar  month  from  the 
service  npon  yon  of  thia  notice  inform  na  that  yon  an 
able  and  willing  to  snpply  water  proper  and  snlBcient 
for  all  the  aforesaid  purposes  for  which  it  is  required  by 
as,  then  we  shall  under  the  said  powers  proceed  to  c<o- 
stract  waterworka  and  provide  a  snpply  of  water  •• 
aforesaid. 

After  some  correspondence  the  plaintiffs  and 
defendants  agreed  to  submit  their  differences  to 
arbitration. 

While  this  correspondence  wajs  in  progress  the 
defendant  board,  as  the  plaintiffs  alleged,  were 
actively  engaged  in  making  borings  and  analysing 
water  and  advancing  an  alternative  scheme  at  the 
Slindon  site.  The  plaintiff  company,  therefoi«, 
issued  the  writ  in  the  present  action. 
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The  case  first  came  on  on  motion  on  the  2l8t 
Dec.  1893,  and  the  motion  was  ordered  to  stand 
orer  ontil  the  next  amotion  day  but  one  after  the 
arbitrators  had  made  their  award,  the  defendant 
board  undertaking  not  to  proceed  with  anj  works 
till  after  that  day. 

Hia  Lordship  did  not  then  express  any  opinion 
as  to  whether  the  arbitrators  ought  to  go  into  the 
question  of  the  plaintiff  company's  "  ability  and 
willingness  "  to  supply. 

The  award  in  the  arbitration  was  published  on 
the  9th  Feb.  1894,  the  arbitrators  finding  in  favour 
of  the  plaintiffs  : 

1.  That  the  oompany  are  able  and  willing  to  supply 
the  water  required  by  the  notioe  ot  the  local  board, 
dated  the  20th  May  1893. 

2.  That  the  water  which  the  company  are  able  and 
willing  to  lay  on  is  proper  and  snfScient  for  the  purposes 
for  which  it  is  required,  and  that  the  purposes  for  which 
it  is  required  are  reasonable. 

The  motion  now  came  on  principally  to  have 
it  determined  how  the  costs  of  the  action  should 
be  borne. 

Graham  HasHngt,  Q.C.  and  Henry  Fellows  for 
the  plaintiff  company. — ^The  defendant  board  were 
threatening  to  construct  waterworks,  and  we  were 
justified  in  bringii^the  action.  Having  regard 
to  the  decision  of  Hall,  Y.C,  in  Newhaven  aiid 
Seaford  Water  ComjMnyr.  The  Local  Board  of  the 
District  of  Newhaven  (72  L.  T.  226),  the  question 
whether  the  plaintifib  were  "  able  and  willing  "  is 
for  the  court  to  decide,  but  the  question  whether 
the  water  is  proper  and  sufficient  is  within  the 
authority  of  the  arbitrators,  and  possibly  the 
cbim  to  restrain  the  defendants  from  proceeding 
with  the  arbitration  could  therefore  not  be  main- 
tuned.  We  ask  for  a  perpetual  injimction  and ' 
the  costs  of  the  action. 

A.  Macmorran  {ChanneU,  Q.C.  with  him) for  the 
defendant  board. — ^We  have  aeted  strictly  under 
the  local  Act  and  the  Public  Health  Act.  During 
four  years  the  restriction  remains,  but  we  could 
still  proceed  under  sects.  51  and  52  of  the  Public 
Health  Act  1875.  The  defendants  had  no  inten- 
tion of  constructing  waterworks  pending  the 
arbitration : 

lie  An  ATbilration  between  the  Teadon  Local 
Board  and  the  Teadon  Waterworla  Company, 
59  1,.  T.  Bep.  N.  S.  844  (reported  on  appeal,  60 
L.  T.  Hep.  N.  S.  550  j  41  Ch.  Div.  52). 

The  plaintiffs  had  no  right  to  interfere  with 
the  arbitration,  and  their  action  is  premature  and 
misconceived. 

Hastings  in  reply. — ^The  decision  of  ffay,  J.  in 
S,e  An  Arbitration  between  the  Teadon  Local 
Board  and  the  Yeadon  Waterworks  Company  was 
on  motion,  and  Newhaven  and  Seaford  Water 
Company  v.  The  Local  Board  of  the  District  of 
Newhaven  was  not  cited.  The  decisions  conflict, 
and  the  matter  is  still  open.  The  notice  of  the 
20th  May  1893  goes  beyond  the  Act,  and  the 
threat  contained  in  it  was  not  justified  by  the  Act. 

Stielino,  J.  (after  referring  to  sect.  5  of  the 
local  Act  and  sects.  51  and  52  of  the  Public 
Health  Act  1875),  said  that  during  the  four  years 
mentioned  in  sect.  5  the  restriction  was  applicable 
to  the  local  authority ;  it  was  therefore  not  lawful 
for  the  local  authority  to  construct  waterworks 
within  the  plaintiff  company's  limits  of  supply  if 
and  so  long  as  the  water  company  were  able  and 
^nlling  to  supply  water  proper  and  sufficient  for 


all  reasonable  pm-poses  for  which  it  was  required 
by  the  local  authority.  The  water  company's 
powere  bad  not  expired.  The  latter  clause  of  the 
notice  of  the  local  board  of  the  20th  May  1893  was 
not  authorised  by  the  Act.  The  prohibition  under 
sect.  52  was  absolute,  but,  notwithstanding  this, 
the  local  board  had  taken  steps  with  a  new  to 
the  construction  of  works,  made  borings,  procured 
water,  and  analysed  it.  The  third  paragraph  of 
the  notice  of  motion,  which  sought  to  restrain 
arbitration,  had  been  abandoned,  for  it  was  clearly 
within  the  arbitrators'  power  to  decide  as  to  the 
quality  of  the  water,  though  it  was  doubtful 
whether  the  "  ability  and  willingness "  of  the 
plaintiff  company  was  a  question  coming  within 
the  arbitrators'  authority.  On  the  first  paragraph 
of  the  notice  of  motion  the  plaintiffs  had  a  rignt 
to  have  the  judgment  of  the  court.  It  was  said 
that  the  defendants'  threats  and  intentions  to  con- 
struct were  only  made  subject  to  the  reference  to 
arbitration,  but  his  Lordship  thought  on  the 
evidence  that  the  defendants  had  gone  beyond 
that  and  were  trying  to  influence  puolic  opinion, 
The  defendants  consenting  to  treat  the  motion 
as  the  trial  of  the  action  wei-e,  therefore,  ordered 
to  pay  the  plaintiff  company's  costs  of  the  action, 
setting  off  any  costs  incurred  by  the  defendants 
by  reason  of  the  plaintiffs  seeking  an  injunction 
to  resti-ain  the  arbitration.  No  order  was  made 
except  as  to  costs. 

Solicitors :  for  the  plaintiff  company,  Havens- 
croft.  Hills,  and  Woodward;  for  the  defendant 
local  board,  Talbot  and  Tasher,  for  H.  L. 
Staffurth,  Bognor. 


QUEEN'S  BENCH  DITISION. 

Mcmday,  Dec.  4,  1893. 

(Before  Lord  CoLEBiDaE,  C.J.  and  Collins,  J.) 

Cocks  (app.)  v.  Maynee  (reap.),  (a) 
Hackney  carriage — Omnibus — Licence — "  Plying 
for  hire  " — No  charge  for  carriage  of  passengers 
—Towns  Police  Clauses  Act  1847  (10  *  11  VieL 
e.  89),  s.  45— Public  Health  Act  1875  (38  *  39 
Vict.  c.  55),  g.  171 — Towns  Police  Clauses  Act 
1889  (52  *  53  Vict.  c.  14),  s.  4. 

Sect.  45  of  the  Towns  Police  Clauses  Act  1847,  incor- 
porated in  tlie  Public  Health  Act  1875,  provides 
that  if  the  proprietor  of  any  carriage  permits  the 
same  to  be  used  as  a  hackney  carriage  plying 
for  hire  within  a  prescribed  distance  toithout 
obtaining  a  licence  he  shall  be  liable  to  a  penalty. 
By  sect.  4  of  the  Toivns  Police  Clauses  Act  o/1889, 
"  hackney  carriage  "  is  to  include  an  omnibus. 

Two  ordinary  omnibuses  were  run  in  the  following 
way  :  It  was  intimated  by  several  notices  upon 
tlie  omnibuses  that  the  omtiibuses  were  placed  at 
the  disposal  of  the  public  free  of  charge,  and  also 
notices  stating  that  voluntary  contributions  to 
support  the  omnibuses  would  be  welcomed.  There 
was  a  conductor  on  each  of  the  omnibuses  to 
supply  change.  Many  persons  using  the  omni- 
buses placed  money  in  the  boxes,  but  some  did 
not. 

The  magistrates,  upon  an  information  laid  before 
them,  held  that  this  was  not  a  "  plying  for  hire  " 
within  the  meaning  of  the  statute  under  which 
the  proceedings  were  taken. 

(a)  Beportad  by  T.  B.  Bhidqwatib,  Esq.,  Barrina>atX«w. 
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Held,  that  this  toas  an  attempt  to  evade  the  statute, 
that  there  was  a  "plying  for  hire"  tcithin  the 
meaning  of  the  statute,  avid  that  the  ease  must  be 
remitted  to  the  magistrates  to  rehear  and 
eonviet. 

This  was  an  appeal  £rom  the  magistrates  bj  a 

special  case  as  follows : — 

1.  A  case  was  stated  hj  three  of  the  justices  for 
the  county  of  Sussex  acting  for  the  Petty  Sessional 
Division  of  Hove  under  the  statutes  20  &  21 
Yict.  c.  43  and  the  Acts  amending  the  same. 

2.  At  a  petty  sessions  holden  at  Hove,  in  the 
county  of  Sussex,  an  information  was  preferred 
by  the  appellant  against  the  respondent,  under 
sect.  45  of  the  Towns  Police  Clauses  Act  1847, 
charging  that  the  respondent  had  in  the  town  and 
district  of  Hove  in  the  said  county,  being  the  pro- 
prietors of  a  certain  carriage  (to  wit),  an  omnibus, 
permitted  the  same  to  he  used  as  a  hackney 
carriage  phring  for  hire  within  the  town  and 
distri^  of  Hove  aforesaid  without  having 
previously  obtained  a  licence  for  such  carriage. 
The  said  information  and  complaint  was  hea^ 
and  determined. 

3.  The  appellant  being  dissatisfied  with  our 
determination  upon  the  hearing  of  the  said 
information  as  l^ing  erroneous  in  point  of  law, 
pursuant  to  sect.  2  of  the  said  statute  20  &  21 
Vict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  setting  forth  the  facts  and  the 
grounds  of  such  determmation  as  aforesaid  for  the 
opinion  of  the  High  Court. 

4.  (a)  Sect.  45  of  the  Towns  Police  Clauses  Act 
1847,  which  is  incorporated  with  the  Public  Health 
Act  1875,  and  is  in  force  in  the  district  herein- 
after referred  to,  provides  that,  "  If  the  proprietor 
or  part  proprietor  of  any  carriage,  or  any  person 
so  concerned  as  aforesaid,  permitis  the  same  to  be 
used  as  a  hackney  carriage  plying  for  hire  within 
the  prescribed  distance  without  having  obtained  a 
licence  as  aforesaid  for  such  carriage,  he  shall  be 
liable  to  a  penalty  not  exceeding  408.  (b)  By 
sect.  51  of  the  Hove  Commissioners  Act  1873  it  is 
provided  that  the  prescribed  distance  shall  be  the 
limits  of  the  district — that  is,  the  town  of  Hove. 
(c)  Under  the  provisions  of  sect.  38  of  the  Towns 
Police  Clauses  Act  1847,  and  sect.  11  of  the  Hove 
Commissioners  Act  1877,  and  sect.  4  of  the  Towns 
Police  Clauses  Act  1889  the  meaning  of  the  word 
hackney  carriage  is  extended  to  include  an 
omnibus,  (d)  It  was  proved  that  the  respondent 
applied  to  the  Hove  Commissioners  for  licences 
for  three  omnibuses  to  ply  for  hire  within  the 
said  district,  and  a  report  of  the  police  committee 
of  the  Hove  Commissioners  was  put  in.  (e)  On 
ihe  10th  July  the  respondent  commenced  to  run 
an  omnibus  over  the  route  mentioned  in  his  appli- 
cation— that  was,  along  the  main  thoroughfare  of 
the  town  of  Hove.  (/)  The  two  omnibuses  so 
run  by  the  respondent  were  two  of  the  vehicles 
for  which  he  had  sought  to  obtain  licences,  and 
were  ordinary  omnibuses  used  for  street  traffic. 
The  respondent'^  name  as  proprietor  was  painted 
both  on  the  near  and  oH  side  of  each  omnibus. 
The  omnibuses  were  painted  white,  and  their 
starting  point  and  destmation,  and  the  names  of 
various  places  on  the  said  route,  were  painted  in 
conspicuous  positions  upon  them.  There  were 
two  norses  and  a  driver  and  conductor  to  each 
omnibus,  (g)  These  two  omnibuses  passed  with 
regularity  from  Osboume-street,  Hove,  to  Queen 's- 


square,  Brighton,  and  back.  Passengers  were 
carried  and  taken  up  and  set  down  again  when 
and  where  requested  along  the  said  route  (a  large 
part  of  which  is  within  the  Hove  district),  and 
the  said  two  onmibuses  were  extensively  made  nae 
of  by  the  public  aloi^  the  said  route,  (h)  Except 
as  hereinuter  mentioned,  the  said  two  omnibuses 
seeking  custom  and  carrying  passengers  along  the 
said  route  in  the  ordinary  way.  (i)  On  an 
advertisement  board  on  each  side  of  the  omnibus 
the  following  words  were  printed  on  a  card: 
"  The  buses  are  placed  at  the  disposal  of  the 
public  free  of  charge ;  any  voluntarr  contribati<ms 
towards  their  maintenanoe  will  be  welcomed." 
Similar  notices  were  placed  inside  the  omnibus.  At 
the  top  of  the  stairs  leading  to  the  roof  of  the 
omnibus  there  was  a  box  with  glass  sides  for 
the  reception  of  money,  and  on  each  of  the 
glass  sides  wasprinted  the  words  "Voluntary  con- 
tributions.'' Tnere  were  other  notices  upon  the 
omnibuses  relating  to  the  same,  and  the  number 
of  persons  that  the  omnibus  would  hold  was  also 
printed.  {j)  The  said  omnibuses  were  seen 
passing  along  the  route,  and  using  the  stands  in 
the  roaids  which  are  used  for  hackney  carriages. 
(k)  It  -wBa  proved  that  passengers  did  ride  on  the 
omnibuses  without  putting  any  money  in  tiie 
boxes.  It  was  not  pi-oved  that  the  respondents 
htid  ever  been  heard  to  remonstrate  with  any 
passenger  for  not  putting  any  money  into  tlw 
collecting  boxes,  (t)  It  was  proved  that  the 
respondents  refused  to  allow  certain  persons  to 
ride  on  the  omnibus,  (m)  One  of  the  oondnctors 
admitted  that  he  offered  the  passengers  change 
in  order  that  they  might  put  money  into  the 
collecting  boxes,  and  he  admitted  that  the 
passengers  could  see  what  was  put  into  the  boxes 
by  other  passengers,  and  that  they  did  generally 
pay  money  into  the  boxes  placed  for  tiiaJt  purpose 
in  the  omnibuses,  &c.  (n)  It  was  contended  tor 
the  respondent  that  the  respondent's  omnibuses 
were  not  plying  for  hire  because  the  passengers  car- 
ried by  him  were  under  no  leeid  liability  to  makean^ 
payment  to  the  respondent  lor  the  use  of  hisomm- 
ous ;  and  it  was  contended  for  the  appellant  that  the 
respondent  was  seeking  the  custom  of  passengers, 
whom  he  carried  on  his  omnibus  for  a  considera- 
tion, and  that  he  was  in  law  permitting  his  omni- 
bus to  ply  for  hire  within  the  said  district,  (o) 
Upon  these  facts  the  magistrates  held  that  the 
term  "  hire  "  implied  a  contract  under  which  a 
liability  arises  to  pay  a  sum  of  money  legally 
recoverable  for  the  use  of  the  thing  hired,  or  for 
services  rendered,  and  that  the  evidence  in  this 
case  fails  to  establish  any  such  legal  liability  on 
the  part  of  the  persons  using  this  omnibus, 
and  for  the  above  reason  the  magistrates 
held  that  the  defendant  was  not  permitting 
the  said  omnibus  to  ply  for  hire  under  the  Towns 
Police  Clauses  Act  1847,  and  therefore  dismissed 
the  information  and  complaint. 

The  questions  of  law  arising  in  the  above  state- 
ment for  the  opinion  of  the  higher  court  are :_  1. 
Whether,  in  order  to  prove  a  plying  for  hire 
within  sect.  45  of  the  Towns  Pobce  Clauses  Act 
1847,  it  is  necessary  to  prove  a  contract,  or  an 
attempt  to  enter  into  a  contract,  for  the  use  of 
the  thing  hired,  or  for  services  rendered,  under 
which  a  sum  of  money  is  legally  recoverable.  2. 
Whether,  upon  the  facte  above  set  forth,  the 
respondent  did  in  law  permit  his  said  omnibns 
to  ply  for  hire  within  the  said  district. 
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If  the  Hish  Court  ahould  be  of  opinion  that  the 
Bid  order  niRmiaHinf;  the  said  information  and 
oomplaint  was  legally  and  properly  made,  and 
that  the  respondent  did  not  in  law  permit  his 
■aid  oninibQa  to  ply  for  hire  within  the  aaid  dis- 
trict, then  the  aaid  order  ia  to  stand  ;  bat  if  the 
oonrt  should  be  of  the  contrary  opinion,  then  the 
court  is  solicited,  according  to  20  &  21  Vict,  c  43, 
to  remit  the  case  to  the  magistratea  with  the 
opinion  of  the  court  thereon,  or  to  make  auoh  other 
(vder  as  to  the  court  may  seem  fit. 

BoxaU  (with  him  Finlay,  Q.C.)  for  the  appel> 
lant. — The  magistrates  were  wrong  in  not  con- 
victing the  respondent.  The  act  of  &e  respondent 
in  nmning  these  omnibuses  as  the  respondent  did 
was  dearly  an  act  which  broi^ht  him  within  the 
45th  section  of  the  Towna  Police  Clauses  Act 
1847.  Although  the  respondent  purported  to  ran 
these  omnibuses  free  of  charge,  he  nevertheless 
was  willing  to  receive  money,  and  did  so  receive 
it.  There  was  a  auf&cient  plying  for  hire  to 
bring  the  respondent  within  tne  meaning  of  the 
Act>  which  provides  that,  if  the  proprietor  of 
any  carriage  permits  the  same  to  be  used  as  a 
hackney  carnage  "plying  for  hire"  within  a 
prescribed  ^stance  without  obtaining  a  licence, 
he  shall  be  liable  to  a  penalty.  The  defiidtion 
<d  the  word  "  hire."  taken  from  Wharton's  Law 
Lexicon,  is  stated  to  be  "  a  bailment  for  reward 
or  compensation."  Thia  was  so  here,  and  I 
sobmit,  therefore,  that  the  respondent  has  brought 
himself  within  the  meaning  of  the  45th  aection, 
and  this  waa  an  attempt  to  evade  the  provisions 
of  the  Act. 

Winek,  Q.C.  and  F.  C.  Oore  for  the  respondent. 
— There  was  no  "  plying  for  hire  "  here  to  bring 
the  case  within  sect.  45.  The  passengers  who 
Died  these  omnibuses  contracted  no  dobt  of  a  legal 
character ;  the  debt  incurred  was  merely  a  debt 
of  honour.  A  hackney  carriage,  whilst  on  the 
premiaea  of  a  railway  company  by  the  leave  of 
the  railway  company,  ia  not  "  plying  for  hire  "  in 
any  "  atreet  or  place  "  within  the  meaning  of  the 
Hackney  Carriage  Acts.  Thia  waa  decided  in 
Cote  V.  atony  (20  L.  T.  Eep.  N.  S.  618 ;  38  L.  J. 
113,  M.  C,  and  168,  Ex. ;  L.  B«p.  4  Ex.  319). 
There  was  no  fixed  rate  of  charge ;  in  fact, 
tiiere  was  no  charge  at  all  made.  What  waa 
reoaved  was  a  mere  voluntary  contribution. 
[Lord  Cou&iOGE,  C.J. — Is  it  less  a  "hire" 
because  the  hire  ia  voluntary  F]  Storey  on  Bail- 
menta,  9th  edition,  paragraph  368,  gives  the 
following  definition :  A  bailment  for  hire  ia  a 
oontract  "  whereby  the  uae  of  a  thing,  or  aervicea 
and  labour  of  a  person,  are  atipulated  to  be  given 
for  a  certain  remrd." 

Lord  CoLEBiDOB,  C.J. — ^Everything  that  could 
have  been  aaid  haa  been  aaid  on  b^ialf  of  the 
lespondmt,  bat  what  haa  taken  place  haa  been  an 
attempt  to  evade  the  statute.  There  has  undoubt- 
edly been  a  plying  for  hire  by  the  respondent.  The 
respondent  says  as  much  as  this :  "  I  will  place 
mj  omnibuses  at  the  diapoaal  of  the  public  if  they 
will  put  into  the  boxes  provided  their  money. 
The  object  of  the  aectiona  of  the  Acts  of  Parha- 
ment  which  have  been  cited,  and  which  apply  in 
this  case,  is  to  give  a  control  to  the  local 
authorities  over  public  carriages  which  ply  for 
Ure.  These  omnibuaea  were  plying  for  hire. 
The  appellant  was  right  in  laying  thia  informa- 
tion, and  bis  a  >peal  must  be  allowed,  and  this  case 


must  be  remitted  to  the  magistrates  to  rehear  and 
convict. 

C0U.IN8,  J. — ^I  am  of  the  same  opinion. 

Appeal  alloioed. 

Solicitors :  for  the  appellant,  Hanoood,  for 
C.  A.  WooUey,  Town  Clerk  of  Hove;  for  the 
respondent,  SneU,  8(m,  and  Oreenip,  for  Lamh 
and  Gates,  Brighton. 


Jlonday,  Dee.  4, 1893. 

(Before  Lord  Colkkidok,  C.J.  and  Collirs,  J.) 
Bond  (app.)  v.  Plcmb  (reap.),  (a) 

Oaming  and  belting — Place  kept  or  used  for  pur- 
poses of- — Conviction — Stakes  not  deposited — 
Preamble  of  Act — Act  for  the  Suppression  of 
BetHng  Houses  1853  (16  *  17  Vict.  c.  119),  ss.  1 
and  3. 

Sect.  1  of  the  Act  for  the  Suppression  of  Betting 
Houses  1853  (16  &  17  Vict.  c.  119)  provides  that 
"no  office,  room,  or  other  place  shaU  be  open, 
kept,  or  used  for  the  purposes  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person 
uting  ^  tame,  or  any  person  procured  or 
employed  by  or  acting  for  or  on  behalf  of 
«ucA  oim«r,  occupier,  or  keeper,  or  person  using 
the  same,  or  of  any  person  having  the  care  or 
management  or  in  any  manner  conducting  the 
business  there  of  betting  with  persons  resorting 
thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf 
of  such  owner,  &c.,  as  aforesaid  as  or  for  the 
consideration  for  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to 
pay  or  give  thereafter  any  money  or  valuable 
thing  on  any  event  or  contingency  of  or  relating 
to  any  horse-race  or  other  race,  fight,  game, 
sport,  Ac,  as  aforesaid,  and  every  house,  office, 
room,  or  other  place  opened,  kept,  or  used  for  the 
purposes  aforesaid,  or  any  of  them,  is  hereby 
declared  to  be  a  eomm,on  nuisance  and  contrary 
to  law."  Sect.Sprovides  for  the  penalty  for  SUCH 
offence  as  aforesaid  if  committed. 

An  information  was  laid  before  the  magistrates 
charging  the  appellant  under  the  above  sections 
with  keeping  a  room  {he  being  the  occupier)  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  and  the  magistrates  so  found ;  but  it 
toaa  not  shown  that  the  appellant  kept  the  room 
for  the  purpose  of  receiving  deposits  on  bets. 

Held,  that  sect.  1  creates  two  separate  and  distinct 
offences  :  first,  keeping  a  house,  office,  room,  or 
o(/t«r  place  for  the  purpose  of  betting  with 
persons  resorting  thereto ;  and,  secondly,  keeping 
a  house,  office,  room-,  or  other  place  for  the  purpose 
of  receiving  deposits  on  bets. 

This  was  a  case  stated  by  the  magistrates. 

An  information  was  laid  charging  the  appellant 
that  he,  being  the  occupier  of  a  certain  otfice  or 
room  in  a  certain  house,  unlawfully  did  open  and 
keep  the  aaid  office  for  the  purpose  of  betting 
with  persona  resorting  thereto  upon  certain  events 
and  contingencies  of  and  relating  to  horse-races, 
contrary  to  the  form  of  the  statute. 

The  proceedings  were  taken  under  and  by  virtue 
of  the  farst  part  of  sect.  1,  and  ander  aect.  3  of  the 
Act  for  the  Suppression  of  Betting  Houses  1853 
(16  &  17  Vict.  c.  119). 

(a)  Beported  b;  T.  B.  Brioqwatib,  Em].,  Bartlit«r-at-Lkw. 
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The  following  facts  were  proved  before  the 
magistrates : — 

That  the  appellant  had  issued  and  published  an 
advertisement  as  follows : 

W.  Bond  and  Co.,  tuif  aooountanta,  6,  Colonnade- 
gardens,  Eastbourne. — The  Derby,  Oaks,  Aaoot  Stakes, 
and  all  future  events.  Terms  on  application.  Business 
personally  conducted. — Telegraph  address  "  Common," 
Eastbourne. 

In  consequence  thereof,  betting  bad  taken  place 
with  the  appellant,  or  with  some  person  pro- 
cured by  him,  at  the  said  premises,  and  certain 
telegrams  and  letters  had  oeen  received  by  the 
appellant  at  the  premises  from  persons  making 
bets  on  certain  horse-races  with  the  appellant  and 
persons  procured  by  him,  and  having  reference  to 
betting  transactions,  and  requesting  that  certain 
stakes  should  be  made,  the  settlement  of  which 
should  depend  upon  the  result  of  horse-races. 

Similar  papers  were  found  upon  the  premises, 
and  also  booKs  having  reference  to  betting  trans- 
actions. 

On  behalf  of  the  appellant  it  was  contended 
that  the  words  of  the  first  portion  of  sect.  1  of 
the  Betting  Houses  Act  1853  (16  &  17  Vict.  c. 
119)  did  not  constitute  an  offence,  and  conse- 
quently that  none  was  disclosed  by  the  informa- 
tion ;  and  that  only  an  offence  was  constituted  by 
the  whole  of  the  section,  whereas  the  information 
had  been  laid  under  the  first  portion  of  it  only. 

The  magistrates  were  of  opinion  that  the  room 
had  been  kept  h^  the  appellant  for  the  purpose  of 
the  occupier  (,being  the  appellant)  using  the  same 
for  betting  with  persons  resorting  thereto;  and 
that  this  waa  an  oft'ence  within  the  meaning  of  the 
first  portion  of  sect.  1,  and  convicted  the  appellant. 

The  question  for  the  opinion  of  the  High 
Court  was :  Does  the  first  portion  of  the  section 
(sect.  1)  constitute  an  offence,  and  was  it  sufficient 
that  the  justices  should  have  been  satisfied  (as 
they  were)  that  the  room  was  kept  for  the  purpose 
of  the  appellant  betting  with  persons  resorting 
thereto  P 

The  following  is  the  preamble  and  the  two 
sections  of  the  Act  for  the  Suppression  of  Betting 
Houses  (16  &  17  Vict.  c.  119)  referred  to. 

The  preamble  says : 

Whereas  a  kind  of  gaming  has  of  late  sprung  np, 
tending  to  the  injnry  and  demoralisation  of  improvi- 
dent persons  by  the  opening  of  places  called  betting 
houses  or  offices,  and  the  receiving  of  money  in  advance, 
by  the  owners  or  occupiers  of  such  houses,  or  occupiers 
of  such  houses  or  offices,  or  by  other  persons  acting  on 
their  behalf,  on  their  promises  to  pay  money  on  events 
of  horse-races,  &o. 

Sect.  1  says : 

No  house,  office,  room,  or  other  plaoe  shall  bo  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper  thereof,  or  any  person  using  the  same,  or  of  any 
person  having  the  care  or  management,  or  in  any  manner 
conducting  the  business  thereof,  betting  with  persons 
resorting  thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  snoh 
owner,  &c.,  as  aforesaid,  as  or  for  the  consideration  for 
any  assurance,  undertaking,  promise,  or  agreement, 
express  or  impUed,  to  pay  or  give  thereafter  any  money 
or  valuable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse-race,  fight,  game,  sport,  &c.,  as 
aforesaid,  and  every  house,  office,  room,  or  other  plaoe 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be  a  common  nuisance, 
and  contrary  to  law. 


Sect.  3  provides  for  the  penalty  for  such  <)ffence 
as  aforesaid,  if  committed. 

A  second  case  was  stated  by  the  magistrates, 
upon  an  information  under  the  second  part  of 
sect.  1,  viz.,  being  such  house,  room,  or  other 
place  for  the  purpose  of  receiving  deposits  on  bets 
— the  magistrates  found  "  that  it  was  a  condition 
of  business  that  cover  should  be  deposited  for  the 
business  that  was  done — namely,  tiiat  the  money 
should  be  actually  received  before  the  bet  was 
made."  This  finding  was  considered  to  bring  the 
case  clearly  within  the  exact  words  of  the  section. 
The  magistrates  having  convicted,  the  court 
affirmed  their  conviction.  Both  cases  were  taken 
together. 

Dale  Hart  for  the  appellant. — This  conviction 
was  wrong,  because  it  is  not  shown  that  any 
deposit  was  received  by  the  appellant.  The 
preamble  of  the  Betting  Houses  Act  1853  shows 
that  the  gaming  sought  to  be  prohibited  by  the 
Act  was  the  gaming  "  by  the  opening  of  places 
called  betting-houses  or  offices,"  and  the  preamble 
goes  on  to  say,  "  and  the  receiving  of  money  in 
advance  by  the  owners  or  occupiers  of  such  houses 
or  offices,  Ac."'  And  sect.  1  of  the  Act  does  not 
go  any  further  than  what  the  preamble  says.  The 
offence  is  not  merely  the  keeping  open  of  a  room 
or  office  for  the  pui-pose  of  betting,  but  there  must 
be  also  the  receiving  of  a  deposit  by  the  owners  or 
occupiers  of  such  room  or  office.  Here  there 
was  no  evidence  of  any  such  deposit  having  been 
made.  In  the  case  of  Bow»  v.  Fenieiek  (30  L  T. 
Eep.  N.  S.  624;  9  C.  P.  339;  43  L.  J.  107 
M.  C.  160,  C.  P.),  Brett,  J.,  after  referring  to 
the  preamble  of  this  Act,  says,  on  p.  526  (L.  T. 
B^.),  "  The  kind  of  betting  there  described  it 
(the  Legislature)  had  determined  ought  to  be  sup- 
pressed, and  the  first  section  shows  against  what 
sort  of  proceeding  the  Act  is  directed,  viz.,  the 
opening  of  places  for  bettingpurposea,  with  per- 
sons resorting  thereto."  The  judgments  of 
Lush,  J.  in  Haigh  (app.)  v.  The  Toum  Council  of 
Sheffield  (resps.)  (31  L.  T.  Rep.  N.  S.  536 ;  10  Q.  B. 
102 ;  44  L.  J.  17  M.  0.  and  333  Q.  B.),  wid  erf 
Hawkins,  J.,  in  Beg.  v.  Cooke  (51  L.  T.  Bep.  N.  S.  21 ; 
13  Q.  B.  Div.  377),  show  that  the  Betting  Rouen 
Act  is  not  aimed  at  betting  and  gaming  generally, 
but  at  a  particular  kind  of  betting.  There  is, 
however,  no  decision  directly  in  point.  Black- 
bum,  J.  said,  in  Haigh  (app.)  v.  The  Town  Council 
of  Sheffield  (resps.)  {ubi  eup.),  on  p.  638  (L.  T.  Rep.). 
"  While  it  is  quite  plain  that  the  latter  part  of 
sect.  1  is  confined  to  the  kind  of  betting  mentioned 
in  the  preamble,  I  think  it  is  not  so  clear  that  the 
first  pai-t  of  the  section  may  not  extend  further," 
but  Blackburn,  J.  does  not  decide  the  point  and 
in  all  the  cases  the  receipt  of  a  deposit  has  been 
proved.  The  question  is  not  affected  by  the 
preamble  of  the  Betting  Houses  Act  1853  (Iti  k  17 
Vict.  c.  119)  being  repealed  by  the  Statute  Law 
Revision  Act  1892  (55  &  56  Vict.  c.  19),  for  that 
repeal  was  only  for  the  purpose  of  convenience, 
and  was  not  intended  to  alter  the  effect  of  the 
statute.  The  preamble  of  the  Act  for  the  Sup- 
pression of  Betting  Houses,  although  no  doubt 
repealed,  may  still  be  looked  at  for  the  purpose  of 
consti-uction  of  that  statute.  In  Coke's  Institutes, 
part  4,  c.  74,  on  p.  330,  it  is  stated  that  "the 
preamble  is  to  be  considered,  for  it  is  the  key  to 
open  the  meaning  of  the  makers  of  the  Act,  and 
mischiefs  which  they  intend  to  remedy." 
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BexaU  tor  the  respondent. — Sect.  1  ia  disjnnc- 
tire,  and  deals  with  two  Beparate  and  distinct 
offenoes.  First,  openins.  keeping,  or  nsing  honses, 
4c,,  for  the  purpose  of  tietting  with  persons  resort- 
ing thereto ;  secondly,  usin^  snch  places  for  the 
purpose  of  receiving  deposits  on  MtB.  [He  was 
stopped  by  the  Court.] 

Lord  G01.EBIDOE,  C.J. — The  preamble  of  the 
Act  for  the  suppression  of  betting-houses  is  as 
follows :  [Beads  it.l  These  words  clearly  point  to 
two  separate  and  mstinct  evils,  which  it  was  the 
object  of  the  Legislature  to  suppress :  first,  the 
opening  of  betting-houses ;  secondly,  the  receiving 
of  money  in  advance.  I  will  assume  that  sect.  1  of 
the  Act  does  not  go  beyond  the  preamble,  though 
if  it  did,  I  am  clear  that  the  words  of  the  section 
ought  to  prevail.  But  sect.  1  of  the  Act,  as  well 
w  the  preamble,  deals  with  separate  offences,  and, 
as  has  been  pointed  out  by  Mr.  Boxall,  is  a  dis- 
jonctire  provision.  The  first  part  of  the  section, 
which  corresponds  with  the  first  part  of  the  pre- 
amble, prohibits  the  opening,  keeping,  or  using  of 
any  house,  office,  room,  or  other  place  for  the  pur- 
pose of  the  owner,  occupier,  keeper,  &o.,  or  any  per- 
son using  the  same,  &c., betting  with  persons  resort- 
ing thereto  ;  and  in  the  second  part  of  the  section, 
which  corresponds  with  the  second  part  of  the 
preamble,  continues :  "  or  for  the  purpose  of  any 
money  or  valuable  thing  being  i-eceived  by  or 
on  behalf  of  such  owner,  occupier,  keeper,  or 
penon  as  aforesaid,  as  or  for  the  consideration  of 
any  assurance,  undertaking,  promise,  or  agree- 
ment, express  or  implied,  to  pay  or  give  thereafter 
any  money  or  valuable  thing  on  any  event  or  con- 
tingency of  or  relating  to  any  horse-race  or  other 
race  &c.  Therefoi'e,  the  two  parts  of  the  section, 
as  well  as  the  two  parts  of  the  preamble,  deal  with 
separate  and  distinct  offences.  I  do  not  think  I 
nMd  go  into  all  the  cases  on  the  subject,  for  Mr. 
Hart  has  frankly  admitted  that  the  point  is  left 
open  by  the  decisions.  I  think  the  paissage  which 
has  been  cited  from  the  judgment  of  Brett,  J.  in 
Botes  V.  Feniriek  (30  L.  T.  B«p.  N.  S.  524;  9  C.  P. 
339;  43  L.  J.  107,  M.  C.  160.  0.  P.)  is  not  so 
important  with  regard  to  the  point  now  raised  as 
it  appears  to  have  been  considered  in  Haigh  (app.) 
V.  The  Toum,  Cmmcil  of  Sheffield  (resps.)  (31  L.  T. 
Eep.  N.  S.  536;  10  Q.  B.  102;  44  L.  J.  17  M.  C. 
and  333  Q.  B.),  for  in  the  latter  case  Black- 
bam,  J.  appears  to  have  thought  that  Bows  v. 
Fenunek  {ubi  «tp.)  was  a  case  on  this  point ;  but  it 
wtts  not  so,  for  the  whole  judgment  turned  on  the 
question  whether  the  appellant  was  using  a 
"place"  within  the  meaning  of  the  Act.  The 
receipt  of  money  was  proved  and  was  not  in  dis- 
pute, and  therefore  the  contention  now  raised  was 
not  available  in  that  case,  and  the  coui-t  had  not 
the  point  to  decide.  For  these  reasons  I  am  of 
opinion  that  the  appellant  was  rightly  convicted. 

Coujss,  J.  concurred. 

Judgment  for  the  respondent.    ■ 

Solicitor  for  the  appellant,  F.  Lawson  Lewis, 
Eastbomne,  Sussex. 

Solicitors  for  the  respondent,  Shmrpe,  Parker, 
Pritehards,  and  Bairham,  for  H.  IFT  Fovargue, 
Town  Cleric  of  Eastbourne,  Sussex. 


Tuesday,  Dee.  5, '. 
(Before  Colebiboe,  G.J.,  Lawbance,  and 
Collins,  JJ.) 

Palheb  (app.)  V.  Wade  (resp.) ;  Wade  (app.)  v. 
Palmbb  (resp.).  (a) 

Election  —  Parliamentary  elector  —  Municipal 
elector — Registration — Occupation  of  unrated  out 
rateable  premises — Representation  of  the  People 
Act  1867  (30  <£  31  Viet.  e.  102),  s.  3,  sub-sects.  2 
and  3,  and  sect.  26 — Poor  Rate  Assessment  and 
Collection  Act  1869  (32  &  33  Viet.  c.  41),  8. 19— 
Itunieipal  Corporations  Act  1882  (45  &  46  Vict. 
c.  50),  8.  9,  svh-sect.  2  {d)  and  sect.  32 — Repre- 
sentation of  the  People  Act  1884  (48  Vict.  e.  3), 
s.  9,  $vb-seet.  9. 

The  revising  barrister  placed  the  appellant  P. 
upon  the  Parliamentary  franchise  (No.  2  list) 
but  excluded  him.  from  the  m,unicipal  franchise 
(No.  3  list),  and  so  removed  him  from,  No.  1  list, 
which  consists  of  Parliamentary  and  municipal 
voters.  On  the  revision  of  No.  1  list  the  appel- 
lant's name  appeared  as  occupier,  "placeof  abode 
O.-street,"  aweUing-house,  successive  descrip- 
tion of  qualifying  property,  N.-street.  P.  was 
inhabitant  occupier  of  N.-street  from  July  to  Dee. 
1892,  when  he  went  to  G.-street,  and  remained 
inhabitant  occupier  there  until  July  1893.  The 
poor  rate  was  made  by  the  guardians  and  aUowed 
by  the  justices  between  Aug.  1892  and  Aug.  1893. 
The  owner  of  N.-street  compounded  for  and  was 
duly  raited  as  owner  during  P.' s  occupancy.  The 
name  of  P.  remained  as  occupier.  The  house  in 
G.-street,  where  P.  had  gone  to,  had  been  newly 
bu'Ui  on  vacant  land ;  there  had  been  no  previous 
occupation  by  the  owner,  and  neither  the  site  nor 
house  had  been  included  in  any .  poor  rate  made 
during  the  qualifying  period,  nor  any  claim  by 
the  oumer  or  P.  to  be  rated,  and  no  tender  or  pay- 
ment of  rates  made  by  them. 

Held,  that,  without  overruling  the  case  of 
M'Gaffigan  1;.  Riddall  (28  L.  Rep.  Ireland,  257), 
it  would  be  impossible  to  hold  that  tlie  appel- 
lant P.  wae  entitled  to  the  Parliamentary  fran- 
chise, therefore  the  barrister  was  wrong  in 
placing  appellant  on  that  franchise,  but  that  the 
barrister  was  i-ight  in  excluding  the  appellant 
P.  from  the  municipal  franchise. 

These  were  two  cross  appeals  from  the  decision 
of  a  revising  barrister. 

At  the  revisioQ  of  the  list  No.  1,  i.e.,  of  voters 
entitled  to  Parliamentary  and  municipal  franchise 
for  the  city  of  Norwich,  the  name  of  Palmer 
appeared  on  that  list  as  occupier. 

Place  of  abode,  Gloncester-street,  dwelling-hoTiBe, 
Buooessive  desotiption  of  qualifying  property,  4,  New- 
market-Btreet,  Gloucester-street. 

An  objection  was  raised  by  Wade  at  the  revision 
of  this  list  on  the  ground  that  the  qualifying  pro- 
perty had  not  been  rated  to  the  poor,  or  for  any 
other  purpose,  during  the  whole  of  the  qualifying 
period. 

By  certain  local  Acts,  the  Norwich  Poor  Act 
1863  (26  &  27  Vict.  c.  xciii.),  and  the  Norwich 
Corporation  Act  1889  (52  &  53  Vict.  c.  clxxxvii.), 
the  board  of  guardians  have  the  power  of  over- 
seers of  the  poor,  and  by  sect.  93  of  the  Norwich 
Corporation  Act  1889  all  municipal  rates,  as  well 
as  poor  rates,  are  to  be  levied  by  the  board  of 
guardians.    Oii  the  24th  Aug.  1892  the  board  of 

(a)  Baported  by  T.  B.  Budowxtib,  Esq.,  BurtoMr-at-Law. 
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guardians  made  a  poor  rate,  and  on  the  following 
day  the  rate  was  allowed  by  the  justices  of  the 
City  of  Norwich.  On  the  8th  Feb.  1893  the  board 
of  guardians  made  another  similar  rate  for 
expenses  required  before  the  30th  June  1893,  and 
it  was  allowed  by  the  justices  on  the  following 
day.  On  the  23rd  Aug.  1893  the  board  of 
guardians  made  another  similar  rate  for  expenses 
required  before  the  31st  Dec.  1893,  and  the  rate 
was  allowed  by  the  justices  on  the  25th  Aug. 
1893.  Pabner  was  the  inhabitant  occupier  of  the 
dwelling-house.  No.  4,  Newmarket-sti-eet,  from 
before  the  15th  July  1892  until  the  15th  Dec. 
1892,  when  he  removed  te  the  house  described  as 
Gloucester-street,  of  which  he  remained  an 
inhabitant  occupier  until  the  15th  July  1893. 
The  owner  of  the  dwelling-house.  No.  4,  New- 
market-street, compounded  for  the  rates  of  the 
house,  and  was  duly  rated  as  owner  of  the  house 
to  all  rates  made  during  the  occupation  of  Palmer, 
and  paid  the  rates.  The  name,  however,  of 
Palmer  continued  to  appear  as  occupier.  The 
dwelling-house  in  Gloucester-street  had  been 
newly  built  on  a  piece  of  vacant  land,  of  which 
the  owner  of  the  land  had  not  had  previously  any 
beneficial  occupation,  and  neither  the  site  nor  the 
dwelling-house  was  comprised  in  any  poor  rate 
made  prior  to  the  rate  allowed  in  Aug.  1893,  nor 
was  Palmer  or  the  owner  of  the  house  rated  for 
the  house  prior  to  that  rate  being  made. 

It  was  not  the  practice  of  the  board  of 
guardians  to  insert  a  new  house  in  an  existing 
rate  or  make  a  supplementary  rate  for  such 
house,  and  for  this  reason  alone  the  dwelling- 
house  in  Gloucester-street  was  not  rated  prior  to 
Aug.  1893,  and  neither  Palmer  or  the  owner  made 
any  claim  to  be  rated,  nor  was  there  any  payment 
oi-  tender  of  rates.  The  dwelling-house  in 
Gloucester-street  was  only  of  the  value  of  9/.  a 
yeai-,  and  the  rates  would,  when  made,  have  been 
compounded  for  by  the  owner  under  the  Norwich 
Poor  Act  1863. 

It  was  contended  before  the  revising  barrister 
by  the  objector  (Wade)  that  by  reason  of  the 
Gloucester-sti-eet  house  not  having  been  rated, 
Palmer  was  not  entitled  either  to  the  Parlia- 
mentary or  to  the  municipal  franchise. 

The  revising  barrister  decided  that,  as  to  the 
Parliamentary  franchise,  it  was  not  necessary  that 
the  voter  or  owner  should  have  been  rated  for  the 
house,  but  that,  as  to  the  municipal  franchise,  by 
reason  of  the  Municipal  Corporation  Act  1882,  as 
Palmer  had  not  been  rated  he  was  not  entitled  to 
vote  at  a  municipal  election,  and  so  he  removed 
the  name  of  Palmer  from  the  Revision  List  No.  3 
(mtinicipal  voters),  but  inserted  it  in  the  Revision 
List  No.  2  (Parliamentaiy  votersj,  and  stated  a 
case.  Both  the  voter  and  the  objector  appealed, 
the  former  (Palmer)  on  the  ground  that  he  ought 
to  have  been  placed  on  both  lists,  Noa.  3  and  2, 
while  the  objector  (Wade)  appealed  on  the 
ground  that  the  voter  (Palmer)  ought  not  to  have 
been  placed  on  either  of  the  lists. 

It  was  contended  before  the  revising  banister 
on  behalf  of  the  respondent  Wade,  that  by  reason 
of  the  dwelling-house  in  Gloucester-street  not 
having  been  rated  from  the  time  of  the  occupation 
thereof  bv  the  said  appellant  Palmer  until  the 
rate  of  the  25th  Aug.  1893,  he.  Palmer,  was  not 
entitled  to  either  the  Parliamentary  or  municipal 
franchise  in  respect  of  such  his  inhabitant  occupa- 
tion of  the  said  two  dwelling-houses  in  succession. 


It  was  contended  before  the  revising  bai 
on  behalf  of  the  appellant  Palmer,  that  by  i 
of  the  proviso  in  tne  Poor  Rate  and  Cfoll 
Assessment  Act  1869  (32  &  33  Vict.  c.  41), 
extended  by  the  Parliamentary  and  Mm 
Registration  Act  1878  (41  &  42  Vict.  c.  26), 
his  right  to  both  franchises  was  preserved,  ali 
the  house  in  Gloucester-street  had  not  been 
and  also  that,  as  no  rate  was  made  dorii 
occupation  thereof  until  the  25th  Aug.  li 
was  notnecessai'y  that  the  said  house  shoolc 
been  rated  during  the  (qualifying  period  in 
that  Palmer  might  acqiure  both  franchises. 

The  revising  barrister  decided  with  reap 
the  Parliamentary  franchise  that  under  th< 
visions  of  the  Reform  Act  1832  (2  &  3  "W 
c.  45),  s.  28,  and  the  Representation  of  the  I 
Act  1867  (30  &  31  Vict.  c.  102),  ss.  26  and  59 
also  the  Representation  of  the  People  Act 
(48  Vict.  c.  3),  8.  9  (9),  it  was  not  neceesar 
Palmer  or  the  owner  of  the  house  should  havi 
rated  or  have  claimed  to  be  rated  in  respect  < 
dwelling-house  in  Gloucester- street  oocupic 
him  in  succession,  and  so  far  as  the  obji 
related  to  the  right  to  vote  at  a  Parliamentar 
tion  that  the  objection  was  bad  ;  but  he  de 
with  respect  to  the  municipal  fi-anchise,  th 
reason  of  the  provisions  of  the  Municipal  Coi 
tions  Act  1882  (45  &  46  Vict.  c.  50),  ss.  9  (2) 
(2),  and  notwithstanding  the  proviso  in  the  si 
32  &  as  Vict.  c.  41,  s.  19,  and  the  statute  4] 
Vict.  c.  26,  s.  14,  as  Palmer  had  not,  nor  ha< 
other  person,  been  rated  in  respect  of  Uu 
dwelling-house.  Palmer  was  not  entitled  to  v 
a  municipal  election,  and  so  far  as  the  obit 
related  to  the  right  to  vote  at  a  municipal  eli 
that  the  objection  was  good. 

The  revising  barrister  held  that  the  vote 
sessed  a  Parliamentary  but  not  a  municipal 
fication,  and  trunsfeired  his  name  and  th( 
twenty-six  other  persons  whose  appeals  were 
solidated  to  No.  2  list,  but  excluded  them 
No.  3  Ust. 

Both  the  voter  and  objector  appealed. 

Edward  Morten  for  the  appellant  Pali 
The  voter  is  entitled  to  the  Parliamentary  a 
as  to  the  municipal  franchise.  It  is  oont 
that  the  case  falls  within  sub-sect.  9  of  sec 
the  Representation  Act  1884,  and  sect.  19  < 
Poor  Rate  Assessment  and  Collection  Act 
[Lawbance,  J.  referred  to  the  cases  of  J 
(app.)  V.  Levns  (resp.)  (7  C.  B.  N.  S.  29 
Moger  (app.)  v.  Eacott  (resp.)  (26  L.  T.  Rep. 
99 ;  L.  Rep.  7  C.  P.  158 ;  41  L.  J.  86  C.  P.)] 

Oermaine  for  the  respondent  Wade. — The 
tion  has  been  decided  adversely  to  the  app* 
in  a  case  which  was  decided  in  the  Coi 
Appeal  in  Ireland,  M'Gaffigan  v.  Ridda 
L.  U.  Ir.  257),  where  the  inhabitant  occupic 
rateable  dwelling-house,  but  which  was  -  not 
was  held  not  to  be  entitled  to  the  Parliam< 
franchise. 

Lord  CoLEBiDOE,  C.J. — The  sections  an 
flicting.  At  first  I  was  inclined  to  think  th 
revising  barrister  was  right  as  to  both  these 
But  as  to  his  decision  on  the  Parliamentary 
chise,  it  appears  by  the  case  decided  in  the 
of  Appeal  in  Ireland,  M'Oaffigan  v.  Bidda 
sup.),  cited  to  us,  that  he  was  wrong.  Tba 
seems  to  be  a  clear  authority.    The  head-n( 


Digitized  by 


Google 


TUj  19,  UM.] 


THE  LAW  TIMES. 


[yd.  LXZ.,  N.  8.-409 


Q-B.  DiT.]  Bbo.  v.  Bofeb  and  othsbs  (Justices)  and  J.  H.  E1.1.I8 ;  Ex  parte  Fsice.   [Q.B.  Dit. 


tluit  case  is  as  follows :  "  The  inhabitant  occupier, 
during  the  whole  or  part  of  the  qualifying  period, 
of  a  dweUing-house  which  was  rateable,  and 
ought  to  have  been  rated,  but  was  not  rated  for 
the  relief  of  the  poor,  to  a  rate  which  was  made 
doling  the  qualifying  period,  and  during  his 
occupation,  is  not  entitled  to  the  franchise."  That 
is  the  same  as  the  present  case.  Fitzgibbon,  L.J. 
in  his  able  and  oai«ful  judgment,  says  of  sect.  9, 
mb-sect.  9,  of  the  Representation  of  the  People 
Act  1884  (on  page  264) :  "  This  enactment  seems 
to  me  to  imply  that,  except  in  the  case  of  exempt 
premises,  no  one  is  entitled  to  be  registered  in 
re8i>ect  of  any  dwelling-house  for  which  no  one  is 
rated  and  no  rates  are  paid ;  and  it  would  be  un- 
meaning to  require  the  name  of  the  '  inhabitant 
occupiers  '  of  '  exempt '  premises  to  be  enured  on 
the  rate  book,  if  rating  was  not  in  all  other  cases 
essential  to  that  franchise."  This  sentence  is 
directly  in  point.  We  cannot  say,  theref  ora,  that 
the  reyiaing  barrister  was  right  as  to  the  Parlia- 
mentary franchise  without  distinctly  overruling 
this  decision.  We  think  that,  as  to  the  municipal 
franchise,  the  revising  barrister  was  right  in 
ezclading  the  votes. 

Lawbance,  J. — ^I  am  of  the  same  opinion, 
though,  but  for  the  view  taken  by  the  Court  of 
Appeal  in  Ireland  in  the  case  which  has  been 
dteil,  M'Gaffigan  v.  Biddall  (ubi  sup.),  I  should 
have  been  inclined  to  have  agreed  with  the 
revising  barrister. 

CJouLiNS,  J. — I  am  of  the  same  opinion  and  for 
the  same  reason. 


First     appeal 
allowed. 


dismissed. 


Second    appeal 
Solicitors  :  Gover  and  Chiles ;  English,  Norwich. 


Friday,  Jan.  12. 

(Before  Dat,  J.  and  Kbnnbdt,  J.) 

Bbo.    r.    BoPBB    AND  0THBB8    (Justices)   and 

J.  H.  Ellis  ;  Ex  parte  Pbice.  (a) 
Lieennng — Licensee  formerly  convicted  of  selling 
spirits  vjithout  licence — Disqualifications — FiM 
publican's  licence  granted  —  Jurisdiction  of 
justices— The  Beer  House  Act  1840  (3  &  4  Viet, 
c.  61).  8.  ^—The  Wine  (Refreshment)  Act  1860 
(23  Viet.  e.  27),  ».  22— Licensing  Act  1872 
(35  i-  36  Viet.  e.  94),  «.  50— jPfc«  Inland  Revenue 
Act  1880  (43  <e  44  Vict.  e.  20), «.  43,  sub-sect.  2. 

.in  applieatimi  was  made  before  the  licensing 
justices,  under  sect.  50  of  the  Licensing  Act  187^ 
(35  *  36  Vict.  c.   94)  /or  an  order  for  a  full 

_publican's  licence  to  sell  beer,  urine,  and  spirits. 

The  applicant  had  formerly  been  convicted  of  sell- 
ing spirits  unthout  a  licence. 

The  licensing  justices,  notvnthstanding  this  ad- 
mitted fcict,  granted  the  applicant  an  order  "to 
apply  for  and  hold  any  excise  licences  that  may 
be  held  by  a  publican. 

The  applicant  took  out  an  excise  spirit  licence, 
under  which  he  might  also  sell  beer  or  wine  by 
retail. 

The  appellant,  the  objector,  having  applied  for  and 
obtained  a  rule  nisi  for  a  writ  ofcertiorari  to 
quash  the  order  granted  by  the  justices,  on  the 
ground  that  the  applicant  was  disqualified  from, 
ever  selling  beer  or  wine  by  retail  under  the  pro- 

(«l  Raportnd  bv  T.  B.  BsuraWATKK,  Esq.,  BaxTlat«r-«UL«w. 


visions  of  sect.  7  of  the  Beer  House  Act  1840,  and 
sect.  22  of  the  Wine  {Refreshment)  Act  1860. 
The  respoTident,  the  licensee,  showed  cause  against 

the  rule  nisi. 
Held  (diseharaing  the  rule),  that  the  justices  had 
not  exceeded  their  discretionary  jurisdiction,  in- 
asmuch as  there  was  nothing  in  the  earlier  acts 
to  disqualify  the  applicant  from  holding  a  spirit 
licence,  and  that  the  order  of  the  justices  merely 
authorised  the  applicant  to  obtain  any  licence 
which  as  a  publican  he  was  entitled  to  hold. 
A  BULB  nisi  for  a  writ  of  certiorari  having  been 
obtained  ex  parte  by  the  appellant  Price  to  quash 
an  order  of  the  justices  of  Flintshu-e  granting  a 
publican's  hcence  to  one  John  Hughes  EUis,  the 
respondent,  he  now  showed  cause  against  the  rule 
being  made  absolute. 

Ellis,  at  the  general  licensing  sessions,  held  on 
the  11th  Sept.  1893,  applied  for  a  removal  licence 
for  the  purpose  of  transferring  a  publican's 
business,  formerly  carried  on  by  his  brother,  to 
some  other  premises,  to  be  used  as  an  hotel  and 
to  be  carried  on  by  the  applicant. 

The  grant  of  his  licence  was  opposed  by  Price, 
the  present  appellant- 

The  justices  refused  to  hear  Price,  on  the 
g^und  that  he  was  not  an  aggrieved  person 
within  the  meaning  of  sect.  50  of  the  Licensing 
Act  1872,  and  granted  the  application,  which  was 
confirmed  by  the  licensing  committee,  who  also 
refused  to  hear  Price's  objections. 

The  order  of  the  justices  granting  to  Ellis  the 
licence  was  in  the  following  form  : 

We,  bemff  tiro  of  the  justioea  aoting  for  the  diviaion  of 
Prestatyn,  in  the  oounty  of  Flint,  and  being  the 
majority  of  those  at  the  said  general  annual  Uoenaing 
meeting  held  at  Bhyl  in  the  said  oonnty,  do  by  this  order 
ganotion  the  removal  of  the  within  lioenoe  now  in  force, 
and  anthorise  one  William  Ellis,  of  the  Castle  Hotel,  Bhyl, 
Ao.,  licensed  viotoaller,  to  apply  for  and  hold  any  excise 
licences  that  may  be  held  by  a  publican  for  the  sale  by 
retail  at  a  house  at  Bhyl,  in  the  said  coonty,  known  by 
the  sign  of  the  Castle  Hotel,  of  intoTioating  liqnor  to  be 
oonanmed  either  on  or  off  the  premises,  from  the  Castle 
Hotel  premises  to  certain  premises  sitnate  and  being 
No.  12,  Water-street  aforesaid,  within  the  Uoensing 
district  for  which  we  act.  The  said  lioenoe  to  be  held 
by  John  Hughes  Ellis,  of  No.  12,  Water-street,  afore- 
said, licensed  viotnaller. 

The  justices  further  granted  to  John  Hughes 
Ellis  a  renewal  licence,  authorising  him 

To  apply  for  and  hold  any  excise  licences  that  may  be 
held  by  a  pnbUcan  for  the  sale  by  retail  at  the  Water, 
street  premises. 

Both  these  orders  were  confirmed  by  the 
licensing  committee,  accompaiued  by  a  memo- 
randum that, 

This  lioenoe  is  granted  in  lien  of  the  licence  formerly 
granted  by  tmnsfer  to  WilUam  Bllis  in  respect  of  the 
Castle  Hotel,  sitnate  in  Kennel-street,  Bhyl,  and  removed 
by  order  of  the  jnstioes  dated  the  llth  Sept.  1893  to 
No.  12,  Water-stteet.  The  justices'  order  sanctioning 
snoh  removal  being  annexed  hereto. 

Poland,  Q.C.  and  E.  H.  Lloyd,  for  the  respon- 
dent Ellis,  showed  cause  against  the  rule. — The 
justices  have  here  granted  a  full  publican's  licence 
under  the  Licensing  Acts  of  1872  and  1874  to 
sell  beer,  wine,  and  spirits.  The  disqualification 
is  imposed  by  sect.  7  of  the  Beer  House  Act  1U40 
(3  &  4  Vict.  0.  61).  and  sect  22  of  the  Wine 
(Befreshment)  Act  1860  (23  Vict  c.  27),  whereby  a 


Digitized  by 


Google 


410— Vd.  LXX.,  N.  S.] 


THE  LAW  TIMES. 


[May  19,  UM. 


Q.B.  DiT.]  Bbq.  v.  Bopes  asv  othebs  (Jaatices)  and  J.  H.  Ellis  ;  E»  parte  Pbicb.   [Q.B.  Dir. 


person  baviiig  been  conricted  of  eelling  spirits 
without  a  licence  forfeits  or  is  disqnali&d  from 
holding  a  licence  to  sell  beer  or  wine,  but  there  is 
no  such  disqualification  attached  to  the  sale  of 
spirits.  The  disqualification  applies  to  certificates 
or  licences  held  under  those  Acts  respectively. 
By  sect.  14  of  the  Wine  and  Beer  House  Act  1870 
(33  &  34  Vict.  c.  29),  a  conviction  for  felony  is 
the  sole  ground  for  a  disqualification  from  Belling 
spirits  by  retail.  The  only  Question  here  is 
whether  the  applicant  is  disqualined  from  holding 
a  spirit  licence.  He  is  merely  capable,  under  the 
justices'  order,  of  applying  for  and  holding  any 
excise  licences  whicn  as  a  publican  he  is  entitled 
to  hold: 

Beg.  T.  Syleeeiar,  5  L.  T.  Bep.  N.  S.  794 ;  31  L.  J- 
93,  M.  C. 

Candy,  Q.C.  and  /.  Paterson,  for  the  appellant 
Price,  in  support  of  the  rule  nisi  for  a  certiorari. 
— Any  disqualification  imposed  by  the  Beer 
House  Act  1840  and  the  Wine  (Refreshment) 
Act  1860  still  remains.  These  Acts  have  not  been 
repealed  by  the  subsequent  Licensing  Acts  of 
1872  and  1874.  Both  by  sect.  7  of  the  Beer  House 
Act  1840,  and  by  sect.  22  of  the  Wine  (Refresh- 
ment) Act  1860,  the  sale  of  beer  or  wine  "  in  any 
manner  whatsoever  "  by  the  disqualified  person  is 
provided  against.  The  holder  of  a  spirit  licence 
can,  under  sect.  43  of  the  Inland  Revenue  Act 
1880,  dispense  with  any  other  licences  for  the  sale 
of  beer  or  wine  by  retail. 

Day,  J. — I  am  cleariy  of  opinion  that  this  rule 
must  be  discharged.  The  application  was  one  to 
bring  up  and  quash  an  order  made  by  the  licensing 
justices,  and  confirmed  by  the  licensing  committee, 
authorising  the  transfer  of  a  certain  licence  from 
one  holder  to  another,  and  for  its  removal  from 
former  licensed  premises  to  new  premises  occu- 
pied by  the  applicant,  the  present  licensee.  The 
order  is  in  effect  an  authorisation  to  the  appli- 
cant, the  licensed  victualler,  to  apply  for  and  nold 
any  excise  licenses  to  which  a  publican  is  lawfully 
entitled.  He  is  entitled  to  these  as  of  right,  if  he 
chooses  to  ask  for  them,  when  once  he  has  obtained 
the  authorising  order  from  the  justices,  and  on 
payment  of  the  excise  duties.  Now,  the  person 
obtaining  this  authorisation  here  is  said  to  be  dis- 
qualified from  obtaining  any  such  authorisation 
on  the  ground  that  he  has  been  previously  con- 
victed of  selling  spirits  without  a  licence,  and  no 
doubt  under  the  sections  cited  in  the  Beer  Act 
1840  and  the  Wine  (Refreshment)  Act  1860 
no  licence  to  sell  beer  or  wine  by  retail  is  to  be 
granted  to  any  person  so  convicted,  and  he  is 
apparently  to  be  for  ever  disqualified  from  so 
selling.  But  here  we  have  primarily  to  deal  with 
Acts  relating  to  the  sale  of  spirits.  That  is  the 
only  licence  which  the  person  in  question  here 
holds  or  professes  to  have  applied  K>r.  There  is^ 
no  such  penalising  proviso  in  any  of  the  subse- 
quent Acts  relating  to  the  sale  of  spirits  as  those 
cited  in  relation  to  the  sale  of  beer  or  wine.  The 
only  permanent  disqualification  from  the  sale  of 
spirits  under  these  subsequent  Acts  is  a  conviction 
for  felony :  (the  Wine  and  Beer  House  Act  1870 
(33  &  34  Vict.  c.  29).  s.  14.)  So  tax  as  the  excise 
duties  are  concerned,  the  licences  for  the  sale  of 
thes'j  several  intoxicating  liquors  is  rolled  into 
one  licence  termed  the  spirit  licence.  A  man  who 
has  paid  for  the  latter  can  lawfully,  unless  other- 
wise disqualified,  sell  beer  or  wine  by  virtue  of  his 


holding  the  one  spirit  licence.  It  is  said  that  if 
the  present  licensee  holds  any  licence  at  all  it  is 
that  called  a  full  publican's  licence,  which  enables 
him  to  sell  beer  and  wine  as  well  as  spirits ;  but 
that  he  is  disqualified  from  selling  the  two  &nt 
liquors,  and  that  therefore  a  licence  empowering 
him  to  do  what  he  cannot  lawfully  do  is  an  illegal 
licence.  But,  in  the  ■  first  place,  all  that  the 
justices'  order  does,  which  we  are  asked  to 
quash,  is  to  authorise  the  applicant  to  apply 
for  and  hold  any  excise  licences  which  be 
as  a  pnblican  is  entitled  to  hold.  The  appli- 
cant, who  has  obtained  this  order,  goes  to 
the  excise  officer  and  asks  for  whatever  licences 
he  wants.  The  order  only  authorises  him  to  bold 
any  licence  which  he  may  lawfully  hold.  That  is 
in  effect  what  it  means.  The  justices  by  such  an 
order  do  not  override  or  qualify  any  Act  of  the 
Legislature.  Here  the  appUcant  asks  for  a  spirit 
licence  from  the  excise  authority,  and  of  course 
obtains  it  on  payment.  That  is  admittedly  a 
valid  licence,  sufficient  to  protect  his  sale  of 
spirits  by  retail,  and  he  is  admittedly  competent 
to  hold  a  spirit  licence.  No  doubt,  if  he  goes  and 
asks  for  a  beer  or  wine  licence  separately,  or  if  be 
sells  beer  or  wine  now  under  the  authority  of  his 
holding  f.  spirit  licence,  he  may  find  himself  sub- 
jected to  penalties.  It  is  unnecessary  for  us  to 
decide  the  law  in  i-egaxd  to  such  action  on  this 
application.  No  doubt  he  applies  to  the  justices 
for  a  general  licence  to  sell  intoxicating  liquors, 
and  a  general  licence  would  entitle  him  to  sell  all 
three  hquors  if  he  chose.  What  would  be  the  conse- 
quence should  he  now  sell  wine  or  beer,  I  am  not 
prepared  to  say.  It  is  enough  that  the  authorisa- 
tion of  the  justices'  order  is  effective  so  far  as  it 
applies  to  the  sale  of  spirits,  which  is  all  that  the 
respondent  is  now  attempting  to  do.  It  is  argued 
that  an  order  which  is  bad  in  part  is  bad  alto- 
gether. I  give  no  opinion  on  that  point,  because 
it  is  unnecessary  to  our  decision.  The  order 
authorises  him  to  apply  for  such  licences  as  a 
publican  may  lawf  uUy  hold.  So  far  it  is  perfectly 
valid,  and  it  is  not  for  this  court  to  limit  the  rights 
of  a  subject  in  lawful  trading.  Assuming  Uiat 
he  is  in  fact  incapacitated  from  holding  certain 
particular  licences  authorised  by  particular 
statutes,  no  such  incapacity  extends  to  the  sale 
by  him  of  spirits,  nor  is  he  penalised  for  ao 
doing.  If  so,  the  order  of  the  justices  was 
within  their  discretionary  jurisdiction,  and  tlua 
rule  to  quash  such  an  order,  as  beyond  thdr 
jurisdiction,  must  be  discharged. 

Eennebt,  J. — I  am  of  the  same  opinion.  There 
seems  to  me  to  be  nothing  to  justify  our  coming  to 
the  conclusion  that  there  has  been  an  excess  of 
jurisdiction  by  the  justices  in  making  this  order. 
The  difficulty  really  only  arises  from  the  fact  that 
under  the  Liland  Revenue  Act  1880  (43  &  44 
Vict.  c.  20),  sect.  43,  sub-sect.  2,  it  is  permissible 
for  persons  taking  out  the  spirit  licence  to  sell 
beer  or  wine  by  retail  without  taking  out  any 
further  licence.  It  is  not  suggested  that  this 
person  is  disqualified  from  selling  spirits,  but 
under  the  Beerhouse  Act  1840  and  the  Wine 
(Refreshment)  Act  1860  a  person  who  had  acted 
illegally  in  selling  spirits  without  a  licence  is 
thereby  disqualified  from  selling  beer  or  wine,  or 
from  ever  holding  a  licence  for  such  sale  there- 
after. The  justices  gave  the  applicant  a  right  to 
apply  for  and  hold  any  excise  licence  that  a 
publican  may  hold  for  the  sale  of  liquor  by  retail. 
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The  applicant  obtains  from  the  Excise  a 
spirit  licence,  and  the  difficulty  arises  under  the 
Inland  Revenue  practice  wnereby  a  person 
holding  a  spirit  licence  has  apparently  a  right 
to  seU  beer  and  irine,  which  he  might  not 
be  entitled  to  do  under  the  other  eorher  Acts 
if  subject  to  this  disqualification.  But  I  cannot 
see  that  there  is  anything  in  the  act  of  the 
justices,  who  give  an  apjmcant  this  authority 
to  apply  tor  any  licence  to  which  he  may  be 
legally  entitled,  to  warrant  us  in  issuing  a  writ  of 
e^ticrari  for  the  purpose  of  quashing  their  order. 
The  fact  that  the  revenue  authorities  think  it 
right  to  give  a  person  the  power  of  selling  beer 
and  wine  under  a  spirit  licence  does  not  to  my 
mind,  though  I  do  not  now  express  any  decided 
opinion  to  this  effect,  make  it  clear  that  such  a 
person  might  not  still  be  disqualified  under  the 
provisions  of  the  other  Acts  of  1840  or  1860  from 
any  such  sale  of  wine  or  beer ;  the  sectioiu  in  those 
Acts  seem  to  me  to  contemplate  a  person  taking 
out  a  general  or  larger  licence,  and  to  enact  that 
that  was  not  to  be  a  protection  to  a  disqualified 
person  in  selling  wine  or  beer ;  there  is,  however, 
nothing  in  the  section  cited  to  prevent  the 
justices  from  properly  gitinting  to  the  applicant 
a  right  to  apply  for  and  to  hold  such  excise 
licences  as  he  inmvidually  might  be  entitled  to. 

Bule  discharged. 

Solicitors  for  the  appellant,  in  support  of  the 
mle  ni»i,  Lloyd.  George,  and  Co.,  agents  for 
A.  Uffyd,  Rhyl,  N.  Wales. 

Solicitors  lor  the  respondent,  showing  cause 
against  the  rule  nisi,  Hamlin,  Grammer,  and 
Hamlin,  agents  for  F.  J.  Gamlin,  Rhyl,  N.  Wales. 


Saturday,  Oct.  28, 1893. 
(Before  Wills  and  Gbanthah,  JJ.) 

NOEBUBN  V.  NOBBUEN.  (a) 

PraeHee — Judgment — Applieaiion  by  executors  of 
ieeeated  judgm,ent  creditor  for  a  receiver  and  an 
injunction — "Parties  entitled  to  execution" — 
Order  XLIL,  rr.  8  and  23. 

The  executors  of  a  deceased  judgment  creditor 
applied  for  the  appointment  of  a  receiver  of  the 
judgment  debtor's  property,  and  for  an  injunction 
against  the  judgment  debtor  dealing  with  his 

jproperty. 

Held,  that  the  executors  of  a  deceased  judgment 
creditor  cannot  obtain  an  order  for  the  appnint- 
meat  of  a  receiver  of  the  judgment  debtor's  pro- 
perty and  an  injunction  against  the  judgment 
debtor  dealing  with  it. 

The  appointment  of  a  receiver  of  the  property  or 
interest  of  the  judgment  debtor  is  not  "  execution  " 
within  the  meaning  of  Order  XLIL,  rr.  8  and 
23. 

Appeal  fboh  Chambebs. 
In  May  1880  the  plaintiff,  one  Mary  Norbom, 

bad  recovered  a  judgment  for  14002.  against  the 

defendant,  who  was  plaintiff's  son. 
In  Aug.  1886  the  plaintiff  in  the  action  died, 

having  appointed  by  her  will  William  and  Majy 

Elizabeth  Norbnm  to  be  executor  and  executrix. 

The  executor   and  executrix   were   the  present 

yplicants. 

(•)  Beportodbr  T.  B.  Bbdbwatib,  Esq.,  BarrUter-«t-Law. 


In  1893  the  defendant,  who  had  not  satisfied 
the  judgment  of  14002.  recovered  against  him, 
became  entitled  to  certain  interests  under  the 
wills  of  two  deceased  relatives. 

In  October  the  plaintiff's  executor  and  execu- 
trix, who  had  taken  no  steps  to  revive  the  action, 
took  out  a  summons  in  the  original  action.  The 
summons  taken  out  was  entitled  "  Mary  Norbum, 
widow  (since  deceased),  plaintiff  v.  Henry  Nor> 
bum,  defendant." 

The  summons  asked  for  a  receiver  to  be 
appointed  of  the  defendant's  interests  under  the 
wills,  and  for  an  injunction  to  restrain  him  from 
dealing  with  those  interests. 

The  summons  was  fii-st  heard  ex  parte  before 
Kennedy,  J.,  who  refused  the  application  for  the 
appointment  of  a  receiver,  but  gave  the  applicants 
leave  to  issue  a  fresh  summons  to  be  served  upon 
the  defendant,  and  granted  an  interim  injuncuon 
until  the  hearing  of  the  fresh  summons. 

On  the  24th  Oct.  Uie  new  summons  came  on  for 
hearing  before  Bruce,  J.,  who  held  that  the 
executors  were  not  entitled  to  an  order  ior  the 
appointment  of  a  receiver,  but  continued  the 
interim  iinunction  until  the  hearing  of  the 
appeal  of  the  executors  against  the  refnsal.of  the 
order. 

The  defendant  now  appealed  against  so  much  of 
the  order  as  continued  the  intenm  injunction. 

Bankes  for  the  defendant,  appealing  against  the 
part  of  the  order  for  the  interim  injunction. — ^If 
the  executors  to  the  deceased  judgment  creditor 
had  no  right  to  the  appointment  of  a  receiver 
there  was  no  jurisdiction  to  grant  or  to  continue 
this  injunction.  The  executor  to  the  deceased 
ludgment  creditor  should  have  revived  the  action 
by  obtaining  an  order  to  carry  on  proceedings 
under  Order  XYII.,  r.  4 ;  as  they  have  not  done 
this,  they  can  only  enforce  the  judgment  by  bring- 
ine  themselves  within  the  operation  of  Order 
XLII.,  r.  23,  which  allows  execution  to  issue  in 
certain  cases,  including  the  death  of  one  of  the 
parties,  by  leave.  The  appointment  of  a  receiver 
la  not  one  of  the  modes  of  execution  which  come 
tmder  the  meaning  of  the  term  "  writ  of  execu- 
tion" as  defined  in  Order  XLII.,  r.  8.  The  case 
of  Be  Shephard ;  Atkins  v.  Shephard  (62  L.  T.  Rep. 
N.  S.  337  ;  43  Ch.  Div.  131)  shows  that  the  appoint- 
ment of  a  receiver  is  not  a  form  of  execution.  The 
executors  have  no  right  to  obtain  the  appointment 
of  a  receiver  under  Order  XLII.,  r.  23. 

Lacey  Smith  for  the  applicants,  the  executor 
and  executrix  of  the  deceased  judgment  creditor. 
— There  was  jurisdiction  to  make  this  order. 
Under  sect.  25,  sub-sect.  8,  of  the  Judicature  Act 
1873,  an  injunction  may  be  granted,  or  a  receiver 
appointed,  by  an  interlocutory  order  of  the  court, 
in  all  cases  m  which  it  shall  appear  to  the  court 
to  be  just  or  convenient  that  such  order  should  be 
made.  This  is  a  case  where  it  is  just  and  con- 
venient to  make  the  order.  If  the  executors  were 
in  a  position  to  obtain  an  order  for  the  appoint- 
of  a  receiver,  Uiey  were  parties  in  whose  favour 
an  injunction  could  be  granted. 

Wills,  J. — This  appeal  from  chambers  must, 
I  think,  be  allowed.  Perhaps  it  may  be  desirable 
that  the  rules  should  be  altered;  but,  as  the 
rules  now  stand,  this  seems  a  very  clear  case. 
Upon  the  death  of  a  plaintiff  before  judgment  a 
personal  action  abates.  Should  the  plaintiff's 
death  take  place  after  judgment  obtained,  it  is  the 
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judgment  and  not  the  action  which  has  to  be  con- 
sidered. The  old  method  of  dealing  with  such  a 
case  was  for  the  executors  to  issue  a  writ  of  scire 
facitw,  or  a  writ  of  revivor,  to  enforce  the  judgment 
in  favour  of  the  executors.  For  this  cunu>rous 
process  the  method  provided  by  Order  XLII., 
r.  23,  has  been  substituted.  Thei-e  is  no  provision 
in  the  orders  entitling  the  executors  to  be  heard. 
Rule  23  gives  to  executors  a  right  to  ask  for  leave 
to  issue  execution  upon  a  ju^ment  obtained  by 
their  testator.  In  the  present  case  the  executors 
have  not  done  this  ;  what  ther  have  asked  for  is 
a  receivership.  Order  XLII.,  r.  23,  does  not 
stand  by  itself  apart  from  the-  other  rules  of  the 
same  order.  Rule  23  must  be  read  in  conjunc- 
tion with  rule  8  of  the  same  order,  in  which 
"  issuing  execution  "  is  defined  as  the  immJTig 
of  any  such  process  as  under  the  preceding  rules 
of  the  order  are  applicable  to  the  case.  The 
preceding  rules  of  the  order  deal  with  various 
matterp  and  methods  of  enforcing  judgments,  but 
thev  are  whoUy  silent  as  to  a  receivership.  I 
entirely  concur,  therefore,  with  the  decisions  of 
my  brothers  Bruce  and  Kennedy,  J  J.  at  chambers, 
tliat  they  had  no  jurisdiction  to  make  an  order 
for  the  appointment  of  a  receiver.  As  to  the 
injunction  it  mav  be  (I  will  not  go  further)  that 
an  injunction  will  be  granted  in  cases  where  it  is 
ancillary  to  some  other  substantive  remedy ;  but 
there  can  be  no  jurisdiction  to  grant  it  if  there  is 
no  person  entitled  to  be  heard  as  an  applicant. 
Unless  it  can  be  shown  that  the  application  for  a 
receiver  was  an  application  for  leave  to  issue 
execution,  the  apphcants  had  no  heua  ttandi. 
This  objection  goes  as  deep  as  any  objection 
possibly  can  go ;  it  cuts  away  the  right  of  the 
applicants  to  oe  heard.  I  have  no  doubt,  there- 
fore, that  the  refusal  by  tiie  two  learned  judges  in 
chambers  to  appoint  a  receiver  was  right,  and 
that  the  order  granted  for  the  injunction  cannot 
be  sustained. 

Gkanthak ,  J. — ^I  am  of  the  same  opinion. 

Appeal  aUotoed. 

Solicitor  for  the  applicants,  Alex.  Pope,  for  H.  B. 
Jones,  Wandsworth. 

Solicitors  for   the   defendant,    Warriner   and 
Kineh. 


Monday,  Nov.  13, 1893. 
(Before  Wbight  and  Kbnnbdt,  JJ.) 

Bia.  V.  Lttshikoton,  Esq.  (Metropolitan  Police 
Magistrate) ;  Ex  parte  Otto,  (a) 

Criminal  law  —  Extradition  warrant  —  Alleged 
stolen  artielet  produced  by  purehater  of  them 
under  subpcuna  duces  tecum — Power  of  magis- 
trate to  retain  articles  to  send  ahroad — Appltea- 
iion  for  rule  under  11  A  12  Vict.  e.  44,  (.  5,  for 
delivery  up  of  articles — Extradition  Act  1870 
(33  <fe  34  Yiet.  e.  52),  s.  ^—ExtradUum  Amend, 
ment  Act  1873  (36  &  37  Viet.  e.  &))— Extradition 
Treaty  with  France  1874. 

Upon  an  appUeation  to  a  magistrate  for  the  extra- 
dition of  a  fugitive  criminal  upon  a  charge  of 
stealing  certain  artieles  in  France,  a  purchaser 
of  the  articles  in  England  produced  under  a 
subpoena  duces  tecum  before  the  magistrate  the 
articles  alleged  to  have  been  stolen  in  France. 
The  police  magistrate,    after    committing    the 

(a)  BeporMd  b;  T.  K.  Bridowatkr,  Eaq.,  BmntMtet-»t-l*w. 


accused  to  prison  to  await  the  Secretary  of 
State's  warrant  for  his  extradition,  directed  the 
articles  .to  be  retained  by  the  police  for  the  pur- 
poses of  the  prosecution,  hut  made  no  order. 
Bed.  9'of  the  ExtradUion  Treaty  1870  (33  A  34 
Viet.  e.  52)  says:  *'  When  a  fugitive  criminal  it 
brought  before  the  police  magittrate,  the  police 
magutraie  shall  hear  the  case  in  the  tame 
manner,  and  have  the  tams  jurisdiction  and 
powers,  at  near  at  may  he,  at  if  thepritoner  vert 
brought  before  him  charged  with  an  indicteMe 
offence  committed  in  England."  The  perion  who 
produced  the  articles  under  the  subpcena  applied 
under  11  A  12  Vict.  c.  44,  s.  5,  for  an  order 
directing  the  police  Tnagittrate  to  order  the 
artidet  to  be  delivered  to  him. 

Held,  that  under  11  A  12  Viet.  c.  44,  s.  5,  the  High 
Court  had  no  jurisdiction  to  maie  the  order  oAed 
for,  the  sectwn  only  enabling  the  court  to  order 
the  police  magistrate  to  perform  his  duty.  He 
was  functus  officio  as  soon  as  the  person  aeeuied 
was  committed. 

Held,  further,  thai,  assuming  there  was  juritdietUm 
to  make  the  order,  the  purchaser's  possettory  title 
{if  any)  to  the  articles  had  lawfully  pasted  out 
of  his  postestion  under  the  subpoena  duces  tecmn, 
and  therefore  the  purchaser  of^  these  articles  was 
not  entitted  to  the  relief  atked. 

This  was  an  application  under  11  A 12  Tict.  c.  44, 
s.  5,  for  a  rule  nisi  calling  on  a  metropolitui 
police  magistrate  to  show  cause  why  he  should  not 
make  an  order  for  the  delivery  up  of  certain 
articles  to  the  applicant,  produced  by  him  on  the 
hearing  of  certain  proceedings  for  the  extradition 
of  one  Emil  Ebstein. 

From  the  affidavits  it  appeared  that  a  theft  ct 
jewellery  and  other  articles  h^d  been  committed 
in  France,  and  that  Ebstein  was  arrested  in  Eng- 
land on  suspicion  of  having  been  concerned  in  toe 
robbery. 

Some  of  the  jewellery  was  discovered  to  be  in 
the  possession  of  the  applicant,  who  had  an  ofBce 
in  the  citv  of  London,  and  who  stated  that  he  had 
bought  the  articles  for  50!.  from  Ebstein,  and 
produced  Ebstein's  receipt  for  the  same. 

Upon  the  hearing  before  the  magistrate  for 
Ebstein's  extradition,  the  applicant  produced 
under  a  sul^cena  duces  tecum  the  articles  sold  to 
him,  and  which  were  identified  by  the  proae- 
cutrix. 

Ebstein  was  committed  by  the  magistrate  to 
await  a  warrant  for  his  surrender  to  take  his  trial 
in  France  upon  the  charge  of  theft,  and  the 
police  magistrate  told  a  poUce  officer  in  the  court 
that  he  had  better  take  charge  of  the  articles  ci 
jewellei7  produced  by  the  applical^it,  in  order  that 
thOT  might  be  produced  upon  the  trial  of  Ebetein 
in  France,  but  the  police  magistrate  made  no  ordo' 
to  that  effect.  \ 

He  further  stated  that  the  right  to  the  property 
in  the  goods  was  entirely  unaffected^  by  lus  direo. 
tion,  and  was  fully  reserved  to  aU  parties.  The 
police  magistrate,  in  giving  this  direction,  con- 
sidered that  he  had  jurisdiction  td  do  so  under 
sect.  9  of  the  Extradition  Act  1870  1*33  &  34  Viet, 
c.  52). 

A  rule  nisi  was  obtained  by  dhe  appUcant 
to  bring  up  the  learned  polioej  ma^strate's 
order  by  certiorari  for  the  purpose  of  its  being 
quashed,  but  that  rule  was  turned  izlto  the  present 
one  when  it  was  discovered   thas  no  order  in 
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writing  had  been  drawn  up  hj  the  police  magia- 
trate. 
Sect.  5  of  11  &  12  Tict.  c.  44,  enacts  that. 
In  all  eaaeg  where  a  justice  or  joBtioeB  of  the  peace 
shall  refuse  to  do  any  act  relating  to  the  duties  of 
his  or  their  office  as  such  justice  or  jnstioeB,  it  shall 
be  lawful  for  the  party  requiring  such  act  to  be  done  to 
apply  to  Her  Majesty's  Court  of  Queen's  Bench,  upon  an 
•ffidaTit  of  the  facta,  for  a  rule  calling'  upon  sncb  justice 
or  joslaoes,  and  also  the  party  to  be  affected  by  snch  act, 
to  show  cause  why  such  act  should  not  be  done ;  and  if 
after  due  service  of  such  rule  good  cause  shall  not  be 
shown  against  it,  the  said  court  may  make  the  same 
absolnte,  with  or  without  or  upon  payment  of  costs,  as 
to  them  shall  seem  meet ;  and  the  said  justice  or  justices 
upon  being  serred  with  such  mle  absolute  shall  obey  the 
lame,  and  shall  do  the  act  required ;  and  no  action  cr 
proceeding  whatsoerer  shall  be  commenced  or  prosecuted 
againat  snch  justioe  or  justices  for  having  obeyed  such 
rule  and  done  such  act  so  thereby  required  as  aforesaid. 

Sect.  9  of  the  Extradition  Act  1870  (33  &  34 
Vict.  c.  52)  enacts  that. 

When  a  fugitive  criminal  is  brought  before  the  police 
magistrate,  the  police  magistrate  shall  hear  the  case  in 
the  same  manner,  and  have  the  same  jurisdiction  and 
powers,  as  near  as  may  be,  as  if  the  prisoner  were 
brought  before  him  charged  with  an  indictable  offence 
oouunitted  in  En^and. 

The  Attorney-General  (Sir  Charles  BusseU, 
Q.C.),  the  Sohcitor-Oeneral  (Sir  John  Bigby, 
Q.G.),  and  H.  Sutton,  for  the  metropolitan  police 
magistrate,  showed  cause  against  the  rule  ob- 
tained.— The  present  application  on  which  this 
mle  has  been  obtained  is  not  to  quash  the  learned 
magistrate's  order,  but  to  direct  him  to  hand  over 
these  alleged  stolen  articles  to  the  applicant. 
There  is  no  authority  to  show  that  the  magistrate 
can  be  ordered  to  direct  these  articles  to  be  given 
to  any  particular  person.  There  is  no  direct 
anthority  to  show  that  the  police  are  allowed  to 
retain  in  their  custody  articles  required,  for  the 
purpose  of  criminal  justice,  but  it  is  the  invariable 
custom  for  them  to  do  so.  There  is  very  little 
sntbority  to  show  that  magistrates  have  or  have 
not  jorisdiction  to  order  articles  to  be  either  handed 
over  or  detained.  Davis  v.  Boe  (10  J.  P.  385), 
decided  (28th  June  1846)  that  an  unwritten  order 
W  a  magistrate  for  impounding  goods  in  order  that 
they  may  be  produced  in  evidence  is  good ;  and  in 
SexT.  Clifford  (1  C.  &  P.  521),  which  decided  (30th 
Nov.  1824)  that  a  judge  at  the  trial  of  a  case  cannot 
order  any  paper  to  be  impounded  which  is  not 
given  in  evidence,  even  if  it  be  in  court  in  the 
possession  of  a  witness.  Abbott,  C.J.  in  that 
case  said  that  if  it  be  in  evidence  he  could  order 
it  to  be  detained.  These  articles  were  in  evidence, 
80  that  the  learned  magistrate  had  jurisdiction  to 
make  an  order  for  the  detention  of  these  goods. 
The  applicant  never  had  more  than  a  possessory 
title  to  these  articles,  and  when  he  produced  them 
before  the  magistrate  under  the  suhpcena  duces 
tecum,  he  became  lawfully  divested  of  the  articles. 

Edward  Turner  on  behalf  of  the  applicant  in 
support  of  the  rule. — The  only  order  the  learned 
police  magistrate  could  make  was  for  the  mere  de- 
tection of  these  articles  by  the  poUce;  he  could 
make  no  order  for  their  production  in  France, 
because  the  Extradition  Act  1870  gives  him  juris- 
diction only  as  to  the  surrender  of  fugitive  criminals, 
and  no  jurisdiction  over  goods  or  articles.  After 
the  magistrate  has  committed  the  fugitive  criminal 
to  prison,    he   becomes  functus  officio.     Every 


other  proceeding  is  then  taken  by  the  Secretary 
of  State.  Under  aii.  14  of  the  Extradition 
Treaty  between  France  and  this  ooimtry,  dated 
the  14th  Aug.  1876,  which  relates  to  the  delivery 
up  of  property  in  the  possession  of  fugitive 
criminals,  only  the  Secretary  of  State  can  act,  and 
not  the  police  magistrate.  Sect.  5  of  the  Extra- 
dition Amendment  Act  1873  (amending  the  Act  of 
1870)  merely  provides  power  for  the  magistrates,  by 
an  order  of  the  Secretary  of  State,  to  take  evidence 
in  the  absence  of  the  person  charged.  These 
articles  having  been  produced  before  the  police 
magistrate  under  a  subpoena  duces  tecum  ax9 
virtually  in  the  possession  of  the  police  magis- 
trate, and  therefore  this  court  can  make  an 
order  upon  the  magistrate  to  deliver  them  up 
to  the  applicant.  If  the  magi3trate  had  drawn 
up  a  written  order  I  could  have  brought  it  here 
and  asked  this  court  to  quash  it;  but,  as  the 
magistrate  has  drawn  up  no  order  in  writing,  all 
I  can  do  is  to  ask  the  court  to  make  absolute 
the  rule  obtained  under  11  &  12  Vict.  c.  44,  s.  6. 

Wbiqht,  J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  In  the  first  instance  an 
application  was  made  for  a  rule  nisi  for  a  certiorari 
to  quash  a  supposed  order  of  the  learned  police 
magistrate  directing  in  substance  that  the  jewel- 
lery in  question  should  be  retained  for  the  pur- 
poses of  the  subsequent  prosecution  in  France  of 
a  person  he  was  committing  for  trial  under  the 
Extradition  Acts.  That  order  was  not  drawn  up, 
and  the  form,  therefore,  of  the  rule  was  altered. 
The  question  before  us  is  whether  we  ought  to 
make  an  order  on  the  learned  magistrate  requiring 
him  to  direct  the  delivery  of  this  jewellery  to  the 
applicant,  which  was  produced  by  the  applicant  at 
the  police-court  under  a  subpoena  duces  tecum.  It 
is  not  immaterial  to  observe  that  when  this  jewel- 
lery passed  out  of  the  applicant's  hands,  it  passed 
oat  of  his  possession  by  virtue  of  the  process  of 
the  court,  and  he  became  divested  of  it.  Conse- 
quent upon  that,  what  was  the  position  of  things  P 
In  this  country  I  take  it  that  it  is  undoubted  \ayt 
that  it  is  in  the  power  of  and  it  is  the  duty  of 
constables  to  retain  for  use  in  court  whatever 
articles  may  be  evidence  of  crime  which  have 
come  into  their  possession  without  wrong  on  their 

Eart.  It  is  undoubted  law  that  when  articles 
ave  once  been  produced  in  court  by  witnesses  it 
is  right  and  necessary  for  the  court,  or  the  con- 
stable in  charge  of  them  (as  is  generally  the  case), 
to  preserve  and  retain  them,  so  that  they  may  be 
always  available  for  the  purposes  of  justice  until 
the  trial  is  ended.  There  is  a  great  deal  to  be 
said  for  the  proposition  of  the  Attorney- General 
that  when  you  find  the  preliminary  stages  of  an 
investigation  applied,  not  for  the  purpose  of  trial 
in  this  country,  but  for  the  purposes  of  trial  abroad 
imder  the  Extradition  Acts,  the  magistrate  here 
should  have  similar  powers  with  reference  to  the 
commitment  under  the  Extradition  Act  as  he 
would  have  with  reference  to  commitment  for 
trial  in  this  country,  and  in  some  cases,  at  any ' 
rate,  he  would  have  power  to  preserve  evidence 
for  the  use  of  the  foreign  tribunal.  I  cannot  help 
thinking  that  there  may  be  cases  in  which  the 
court  here  would  hold  a  magistrate  justified 
in  handing  over  evidence  without  which 
the  Extradition  Act  would  be  futile  in  its 
application  to  the  particular  case ;  but  it  is  not 
necessary  to  decide  that  in  this  instance,  and 
I   prefer  not  to  express   any   positive   opinion 
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about  it.  But,  however  this  may  be,  the  applica- 
tion which  is  now  made  to  us  cannot  succeed. 
Firstly,  I  very  much  doubt  if  this  is  the  kind  of 
natter  to  which  11  &  12  Vict.  c.  44,  s.  5,  applies.  I 
do  not  think  that  the  section  was  intended  to 
authorise  persons  having  private  grievances  of 
this  kind  to  obtain  in  this  court  an  order  upon 
the  magistrate  to  do  something  outside  the  ordi- 
nary course  of  his  judicial  functions.  Then 
I  agree  with  the  learned  counsel  for  the  applicant 
that  the  police  magistrate  was  functus  officio,  and 
that  sect.  5  of  11  &  12  Vict.  c.  44,  only  enables  us 
to  order  the  magistrate  to  perform  his  duty ; 
if  his  duties  were  over,  there  is  nothing  for  us 
to  order  him  to  perform.  The  applicant  also 
has  failed  to  convince  us  that  he  is  entitled  to 
claim  this  relief,  even  if  we  had  power  to  order  it. 
Of  course  we  cannot  try  title.  I  do  not  know 
what  the  Fi-ench  law  on  that  subject  may  be,  or 
what  might  be  the  ultimate  view  of  the  matter  in 
the  courts  of  this  country.  The  French  law  may 
hold  that  the  mere  possession  of  goods  which  have 
been  stolen  does  not  convey  any  interest  at  all. 
These  goods  were  not  bought  by  Otto  in  market 
overt  there ;  it  is  not  so  aileged.  It  seems  to  me 
he  has  now  no  prima  facie  title  to  them,  not  even 
a  possessory  title,  according  to  the  doctrine  acted 
upon  in  Buckley  v.  Gross  (7  L.  T.  Rep.  N.  S.  743 ; 
3  B.  &  S.  566 ;    32  L.  J.  129,  Q.  B.),  and  that  any 

Eossessory  title  which  he  may  once  have  had 
as  been  lawfully  divested  by  reason  of  the  goods 
passing  out  of  his  possession  under  the  direction 
of  the  court.  Thei-e  is  nothing  to  justify  our 
granting  this  application  until  the  applicant 
makes  out  title  to  the  goods  which  he  cannot  do 
on  an  application  of  this  nature.  For  all  these 
reasons  I  think  that  this  i-ule  must  be  discharged, 
and  I  come  to  the  conclusion  with  the  less  reluc- 
tance because  it  seems  to  me  that  the  proper 
remedy  of  the  applicant,  if  he  has  a  grievance  at 
all,  is  to  bring  an  action  against  the  persons  in 
whose  custody  the  goods  are,  and  claim  an  injunc- 
tion against  their  parting  with  them  until  the 
trial. 


Kennedy,  J.  concurred. 


Rule  discharged. 


Solicitor  for  the  applicant,  Joseph  Davis. 
Solicitor  for  the  magistrate,    Solicitor  to  the 
Treasury. 


Nonday,  Jan.  15. 
(Before  Day  and  Lawrance,  JJ.) 
GozzETT  (app.)  V.  The  Maldon  Urban 
Sanitary  Authority  (resps.).  (a) 
Public  health — Width  of  street — Laying  out  "new 
street  "  as  carriage  road — Right  of  way — Bye- 
laws    of   local    authority — Public    Health  Act 
1875  (38  &  39  Vict.  c.  55),  s.  157. 
Sect.  167  of  the  Public  Health  Act  1875  provides 
that  every  urban  authority  may  make  bye-laws 
teith  respect  to  the  level,  width,  and  construction 
of  new  streets.     Two  bye-laws  mode,  arising  out 
of  the  above  section,  provided  that  every  person 
who  shall  lay  out  a  new  street  exceeding  1()0  feet 
in  length,  as  a  carriage  road,  shall  lay  out  such 
street  of  a  width  of  not  less  than  thirty-six  feet, 
and  shall  lay  out  on  each  side  of  such  new  street 
a  footway,  &e. 

(a)  Reported  by  T.  B.  BmsawATEE,  Esq.,  Bairister-at-Lav. 


The  appellant  became  lessee  of  a  piece  of 
on  which  he  commenced  to  build  two  houses 
this  piece  of  land  he  also  obtained  a  rii 
way  fifteen  feet  wide  over  a  road  more 
100  feet  in  length,  which  led  past  the  pt 
ground  on  which  he  had  commenced  to 
The  appellant,  after  commencing  to  buil 
not  vnden  this  right  of  way  over  the  adjt 
road  to  the  width  of  thirty-six  feet.  The  app 
was  summoned  by  the  respondents  for  layii 
a  new  street  of  a  width  of  less  than  thirty-»i. 

The  magistrates,  finding  that  com,meneing  to 
two  lioueee,  and  other  facts,  constituted  a  I 
out  of  a  new  street  as  a  carriage  road  of 
width  than  thirty-six  feet  in  contraventi 
the  respondents^  bye-laws,  convicted  the  o 
lant. 

Held,   that  what  the  appellant  h€id  done  di 
amount  to  laying  out  a  neio  street  contrary  i 
respondents'  bye-laws,  and  the  conviction 
to  be  quashed. 

This  was  a  case  stated  by  the  magistrates, 
appellant  was  summoned  before  the  magist 
by  the  reapondente,  who  were  an  urban  sat 
authority,  for  having  laid  out,  in  the  boron 
Maldon,  a  certain  new  street,  designated  "  L 
road,"  as  a  carriage  road  of  a  width  of  leas 
thirty-six  feet  contrary  to  the  bye-laws  o: 
borough. 

During  the  hearing  of  the  summons  the  fc 
ing  evidence  was  given  on  behalf  of  the  rei 
dente :  Mr.  Beaumont,  the  strrveyor  to 
respondente,  produced  and  proved  the  bye 
and  a  plan  of  the  estate  in  question,  and  s 
that  the  estate  was  bounded  on  the  south-we 
the  London-road,  which  is  an  old  highway,  ai 
the  north-west  by  Dyke's  Chase,  which  is  a  p 
footway  twelve  feet  wide.  The  Lodge 
extends  from  the  Lodge  gate  to  the  Loudon- 
and  is  390  feet  long  and  fifteen  feet  wide,  anc 
used  as  a  roadway  to  the  Lodge. 

The  surveyor  to  the  respondents  further  si 
that  he  purchased  the  Lodge  Estate  in  July 
and  in  Sept.  1892  leased  the  Lodge,  with  a 
tion  of  the  garden,  to  a  tenant  for  fourteen  v 
with  a  right  of  way  for  horses,  carriages,  and 
passengers  from  the  London-road  to  the  L 
over  a  piece  of  ground  fifteen  feet  wide,  callec 
Lodge-road,  and  in  Jan.  1893  he  leased  to 
appelant  a  piece  of  ground  (which  was  colo 
pink  on  the  plan  produced)  for  ninety-nine  ,^ 
at  a  ground  rent  of  lU.  per  annum,  together 
a  right  of  way  over  the  Lodge- road  from 
London-road  to  the  extremity  of  the  git 
so  leased,  being  a  distance  of  170  feet.  The 
veyor  further  stated  that  he  sold  in  June  18! 
his  tenant  a  part  of  the  property  calle<j 
Lodge  (which  was  shown  on  the  plan  prodo 
together  with  a  right  of  way  over  the  Lodge- 
for  himself  and  all  others  authorised  by 
The  surveyor  prepared  plans  for  the  erectioi 
the  appellant  of  two  houses  on  the  piece  of 
which  ne  had  leased  to  the  appellant,  and  he 
the  plans  before  the  respondents  on  the 
June  1893.  The  main  walla  of  the  house; 
question  were  set  back  six  feet  from  the  Lo 
road,  and  the  bay  windows  four  feet.  The  a; 
lant  a  few  days  before  the  21st  July  1893  dug 
of  the  f oimdation  for  these  houses,  and  on  the 
July  the  plans  were  again  produced  to  the 
spondente,  bat  they  were  not  approved. 
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BurvOTor  farther  stated  that  on  the  2nd  May  1893 
he  ofrered  the  Lodge  Estate  for  sale  in  twelve  lots, 
ten  of  which  were  ouilding  plots,  but  none  of  the 
plots  were  sold.  A  board  is  now  up  on  the  plot 
of  ground  facing  the  Lcndon-road  advertising 
the  plots  for  sale  as  building  plots.  The  board 
was  placed  there  in  Oct.  1892.  Anyone  passing 
must  see  the  board.  The  appellant  must  hare 
seen  it,  as  his  men,  he  beUered,  put  it  up. 

The  surveyor  stated,  on  cross-examination,  that 
the  land  (coloured  yellow  on  the  plan)  was  still 
his  own,  and  was  used  as  a  garden;  that  the 
Lodge-road  belonged  to  him,  subject  to  the 
rights  of  way  granted  over  it.  The  brick  wall 
between  Lodge-road  and  Dykes  Chase  was  also 
his  property.  There  was  no  outlet  on  the  north 
side.  There  was  a  gate  at  the  London-road  end 
of  Lodge-road,  and  also  at  the  end  he  had  sold. 
5e  had  heard  of  no  intention  of  buildin?  on  the 
otiier  side  of  Dykes  Chase.  He  had  not  dedicated 
the  Lodge-road  to  the  public.  He  was  unre- 
stricted as  to  any  use  he  might  put  the  land 
(coloured  yellow  on  the  plan).  The  land  coloured 
yellow  is  advertised  on  a  board  for  sale,  with 
application  to  be  made  to  him  (the  witness).  On 
re-examination  he  said  that  the  wall  was  his,  and 
that  there  was  nothing  to  prevent  him  opening  on 
to  Dykes  Chase  for  foot  passengers. 

There  was  no  evidence  called  for  the  appellant. 
On  his  behalf  it  was  contended  that  the  appellant 
had  not  laid  out  the  Lodge-road  as  a  new  street 
witiiin  the  meaning  of  the  Public  Health  Act 
1875,  or  the  bye-laws  of  the  respondents,  but  that 
all  he  had  done,  or  intended  to  do,  was  to  build  two 
bouses  on  his  piece  of  ground ;  and  that  he  had  no 
power  or  control  over  the  land  in  front  or  on  either 
side  of  his  piece  of  ground,  and  that  in  building 
the  houses  he  was  simply  making  use  of  his  own 
land  without  any  intention  of  converting  the 
Lodge-road  into  a  new  street;  that  the  Lodge- 
road  could  never  be  made  of  the  required  width 
for  a  new  street  by  the  appellant  without  acquiring 
the  land  on  the  opposite  side  of  Dykes  Chase; 
that  the  Lodge-road  had  not  been  dedicated  to 
the  pnblic,  but  had  gates  at  each  end,  and  was 
used  merely  as  a  private  carriage-way  to  the 
Lodge  residence,  and  therefore  had  not  been  con- 
verted into  a  new  street ;  that  the  Lodge  Estate 
as  a  whole  (including  the  site  of  the  Lodge-road) 
must,  notwithstanding  the  intervening  brick  wall, 
be  regarded  as  abutting  on  Dykes  Chase,  and 
that  all  the  appellant  had  done  was  to  commence 
erecting  two  houses  facing  Dykes  Chase,  with  a 
private  carriage  drive  from  the  London-road; 
that  if  the  new  street  had  been  laid  out,  it  was 
done  by  the  owner  of  the  Lodge  Estate  and  not 
by  the  appellant. 

The  magistrates  found  that  the  commencing  to 
bnild  the  two  houses,  and  the  other  facta  proved, 
efficiently  constituted  a  laying  out  of  a  new 
sh-eet  as  a  can'iage-road  of  a  width  less  than 
thirty-six  feet,  and  a  consequent  contravention 
of  the  bye-laws,  and  convicted  the  appellant. 

The  question  for  the  opinion  of  the  High  Court 
was,  whether  the  appellant,  by  commencing  to 
wect  the  two  houses  on  his  piece  of  ground,  and 
on  the  other  facts  proved,  did  lay  out  the  Lodge- 
road  as  a  new  street  contrary  to  the  bye-laws. 

Sect  157  of  the  PubUc  Health  Act  1875  (38  & 
39  Vict.  c.  55)  provides  that : 

Every  nrban  anthority  may  make  bye-laws  with  re- 
•pect   to   the   following  matters   (that   is  to  say) :  (1) 


With  respect  to  the  level,  width,  and  oonatmotlon  of  new 
streets,  and  the  provisioiu  for  the  sewerage  thereof. 

The  following  were  the  two  bye-laws  under 
which  the  appellant  was  summoned  for  contra- 
vening: 

3.  Every  person  who  shall  lay  oat  a  new  street  as 
a  carriage  road  shall  lay  out  such  street  of  a  width  of 
not  less  than  thirty-six  feet,  and  he  shall  lay  out  on  each 
side  of  ench  new  street  a  footiray  of  equal  width  equal  to 
one-sixth  part  of  the  entire  width  of  snch  street,  and  he 
shall  lay  ont  the  remaining  two-thirds  of  snch  width  as 
a  carriage-way. 

4.  Every  person  who  shall  oonstmot  a  new  street 
which  shall  exceed  100  feet  in  length  shall  oonstmot 
snch  street  for  nae  as  a  carriage  road,  and  shall,  as 
regards  snch  street,  comply  with  the  reqoiiements  of 
overy  bye-law  relating  to  a  new  street  intended  for  use 
as  a  carriage  road. 

Channell,  Q.O.  {Wigkiman  Wood  with  him)  for 
the  appellant. — This  conviction  was  wrong,  and 
should  be  quashed.  The  appellant  merely  built 
two  houses  on  a  vacant  piece  of  land.  He  did 
nothing  to  this  road  over  which  he  bad  a  right  of 
way.  Two  authorities — Bohituon.  v.  Local  Board 
of  Barton  EeeU*  (50  L.  T.  Eep.  N.  S.  57  ;  58  L.  J. 
226,  Ch.)  and  WxUiams  (app.)  v.  Pawning  (resp.) 
(48  L.  T.  Rep.  N.  S.  672)— show  that  before  a  road 
can  be  considered  a  "  new  street "  there  must  b» 
something  done  to  the  road.  Here  there  was 
nothing  done  to  the  road  by  the  appellant ;  ha 
merely  had  a  right  of  way  over  it. 

B.  CvmM,nghar^  Olen  for  the  respondents. — The 
Leeislature  has  put  certain  restrictions  on  the 
right  of  dealing  with  private  land,  by  means  of 
the  Pnblic  Health  Act  1875  and  the  bye-laws 
under  it.  As  to  whether  the  appellant  was  laying 
ont  a  new  street  or  not  by  building  these  two 
houses  is  a  question  of  fact,  and  the  magistrates 
have  found  that  the  appellant  was  laying  out  a 
new  street  by  so  doing.  Brett,  J.  says  in  bis 
judgment  in  Bobinson  v.  Local  Board  of  Barton 
Eeeles,  on  page  287  (47  L.  T.  Rep.  N.  S.),  before 
it  went  to  the  House  of  Lords :  "  It  is  often  a 
difficult  thing  to  say  when  a  street  begins  to  be  a 
new  street.  .  .  .  The  Act  of  Parliament  is 
concerned  with  what  people  do  .  .  .  upon  the 
land.  When  would  such  an  owner  begin  to  lay 
out  and  form  a  street  ?  To  my  mind,  he  would 
do  80  when  he  built  his  first  honse,  having  the 
intention  to  go  on  to  make  a  sti-eet.  He  would 
then  have  begun  to  lay  out  and  to  form  a  street, 
and  it  would  from  that  moment  begin  to  be  a 
street."  [Day,  J. — What  evidence  was  there  here 
of  any  intention  to  lay  out  a  new  street  ?]  Com- 
mencing to  build  two  houses.    He  cited 

Taylor  v.  Corporation  of  Oldham,  35  L.  T.  Bep. 

N.  S.  696  J  4  Ch.  Div.  395  ;  46  L.  J.  105,  Ch. 
HencUm  Local  Board  v.  Pounce,  61  L.  T.  Eep.  N.  S. 

465 ;  42  Ch.  Div.  602. 

Day,  J. — 1  am  of  opinion  that  this  conviction 
must  be  quashed.  There  is  no  evidence  that  the 
appellant  was  a  person  who  was  constructing  a 
new  street  which  exceeded  10l»  feet  in  length, 
within  the  respondents'  bye-law  No.  4.  The  appel- 
lant has  simply  bought  a  piece  of  land  and  pro- 
poses to  build  two  houses  upon  it :  and  it  is  said, 
because  there  is  a  private  way  which  he  has  a 
right  to  use,  and  which  is  over  100  feet  long,  the 
respondents,  the  urban  sanitary  authority,  can 
insist  upon  him  making  this  road  thirty-six  feet 
wide.    The  appellant  is  not  a  person  constructing       . 
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or  laying  out  a  new  street.  If  there  is  any  evidence 
of  liabiBtj  against  anyone,  it  would  be  against 
Mr.  Beaumont,  the  freeholder.  If  any  person  would 
be  liable,  he  would  be.  The  respou&nts  seem  to 
me  to  have  been  premature  in  saying  that  the 
appellant  ia  the  person  who  has  constructed  a  new 
street.  When  tnis  road  has  been  made  into  a 
two-sided  street,  it  is  possible  that  the  urban  sani- 
tary authority  may  be  entitled  to  interfere ;  but 
it  is  unreasonable  to  say  that  a  person  who  has 
only  the  lease  of  a  bit  of  the  land  should  be 
required  to  make  the  whole  length  of  this  imagi- 
nary street  thirty-six  feet  wide.  I  am  of  opinion 
that  there  was  not  evidence  to  justify  the  con- 
viction. 

Lawbance,  J. — I  am  of  the  same  opinion. 
The  cases  cited  have  been  where  streets  have  been 
laid  out.  The  bye-law  relied  on  does  not  apply  to 
this  case.  The  cases  to  which  this  bye-law  applies 
is  where  houses  are  built  on  lanes  or  narrow  roads ; 
then  it  has  been  held  that  the  lanes  and  narrow 
roads  are  new  streets.  In  the  present  case  the 
sanitary  authority  seem  to  think  that  this  road 
will  some  day  become  a  street ;  but  if  this  is  so,  it 
cannot  entitle  them  now  to  call  upon  the  appellant 
to  widen  this  road.  If  this  road  had  not  been  a 
carriage  road,  this  question  would  not  have 
arisen. 

Solicitors  for  the  appellant,  Beaumont,  Son, 
and  Bigden,  for  Beaumont  and  Bright,  Maldon. 

Solicitors  for  the  respondents.  Storey  and  Cow- 
land,  for  /.  Freeman,  Town  Clerk  of  Maldon. 


PROBATE,  DIVOECE,   AND  ADMIRALTY 

DIYISION. 

ADMIBALTT  BUSINESS. 

Tuetday,  Aug.  1, 1893. 

(Before  the  Pbebident  (Sir  F.  H.  Jeune)  and 

Barnes,  J.) 

The  Glbndeton.  (a) 

Charter-party  —  Discharge  of  cargo  —  Despatch 

money — Sundays  and  fete  days. 
Where  a  charter-party  provided  that  a  stea/mer 
teas  to  be  "  discharged  at  the  rate  of  200  tons 
per  day,  weather  permitting  {Sundays  and  fete 
days  exerted),  according  to  the  custom  of  the 
port  of  discharge,  and  if  sooner  discharged  to 
pay  at  the  rate  of  8s.  4d.  per  hour  for  every  hour 
saved,"  it  was  held  that  Sundays  and  fete  days 
were  not  to  be  taken  into  account  in  computing 
the  number  of  hours  saved  in  discharging,  ana 
hence  despatch  money  was  payable  on  the 
difference  between  the  number  of  hours  actually 
■    taken  to  discharge  the  ship  and  the  total  number 

of  hours  allowed  by  the  charter-party. 
This  was  an  appeal  by  the  defendants,  in  an 
action  for  balance  of  freight,  from  a  decision  of 
the  County  Court  judge  of  Newcastle-on-Tyne. 

The  plaintiffs  were  9ie  owners  of  the  steamship 
Olendevon,  aad  at  the  time  material  to  this  action 
she,  under  a  charter-party  dated  the  17th  Nov. 
1892,  carried  a  cargo  of  coals,  belonging  to  the 
defendants,  from  Newcastle  to  Lisbon. 

By  the  terms  of  the  charter-party  it  was  agreed 
(inter  alia) : 

The  steamer  to  be  discharged  at  the  rate  of  200  tons 
per  day,  weather  permitting    (Sundays    and   f^te   days 

(a)  Beported  by  Botlib  Aspinall,  Esq.,  BarrlaMr-M-l^w. 


excepted),  according  to  the  custom  of  the  port  o 
charge,  and  if  sooner  discharged  to  pay  at  the  n 
8».  id.  per  honr  for  every  hour  saved  .  .  .  D 
rage  201.  for  every  day's  detention  in  discharginf 
in  some  proportion  for  any  port  of  such  day  ove 
above  the  days  allowed  as  aforesaid,  except  in  case 
or  any  hands  striking  work,  frost,  soow,  or  Sex 
other  accidents,  which  may  prevent  the  diacharg 
such  steamer. 

The  Glendevon  having  arrived  at  Lisbon 
menced  discharging  at  7  a.m.  on  the  2nd 
which  was  Friday,  and  finished  at  5  p.m.  oi 
7th  Dec. 

According  to  the  time  allowed  by  the  chi 
party,  the  charterers  had  252  hours  to  disch 
which,  excluding  a  fete  day  and  a  Sunda,y  a 
charter-party,  brought  the  time  up  to  7  p.n 
the  15th  Dec. 

The  Glendevon  was  in  fact  dischai^d  ii 
hours,  and  the  plaintiffs  credited  the  defern 
with  146  houi-8  despatch,  being  the  diffe 
between  106  and  252  hours.  The  defendants, 
ever,  claimed  to  include  the  fete  day  and  Su 
which  intervened  between  the  2nd  Dec.,  the 
when  the  discharge  was  finished,  and  the 
Dec.,  the  date  up  to  which  the  time  all 
for  discharging  extended,  and  sought  to  at 
against  the  plaintiffs'  claim  for  freight  a  sn 
202.  in  respect  of  despatch  money  for  thosi 
days. 

The  Coimty  Court  judge  gave  judgment  fo 
plaintiffs. 

From  this  decision  the  defendants  appeals 

B.  H.  Forster,  for  the  defendants,  in  suppc 
the  appeal. — The  test  to  be  applied  in  comp 
the    number    of    hours    despatch  money  u 
number  of  hours  actually  saved  to  the  slup. 
charterei-s,  according  to  the  charter-party,  hi 
to  7  p.m.  on  Dec.  15  to  dischai^e.     By  reas 
their  despatch,  the  discharge  was  finished  at  5 
on  Dec.  7.      If  so,  the  defendants  have  et 
despatch  money  for  every  hour  between  thosi 
dates.    In  other  words,  if  the  shipowner 
take    Sundays  and    fete    days    into   accom 
reckoning  the  time  allowed  him  to  discharge 
charterers  should  also  be  entitled  to  take 
into  account  in  reckoning  the  time  saved : 

Lamg  v.  HMway,  3  Q.  B.  Div.  437 : 
Niemann  v.  Moas,  29  L.  J.  N.  S.  206,  Q.  B. 

Demurrage  and  despatch  money  stand  oi 
same  footing, 

A^inall.  Q.C.  and  E.  de  Hart,  for  the  plain 
contra. — If  the  defendants'  contention  is  r 
they  would  be  entitled  to  include  in  time  t 
any  bad  weather  intervening  between  the 
when  the  dischai^  was  finished  and  the 
time  allowed  for  discharge.  Niemann  v. 
{iibi  sup.)  is  not  in  point.  The  words  "Smi 
and  fete  days  excepted  "  apply  to  the  whole  cL 

Forster  in  reply. — "  Weather  permitting  " 
applies  to  bad  weather  during  the  discharge. 

The  President. — The  question  for  our  dec 
is,  whether  despatch  is  to  be  counted  in  rei 
of  Dec.  8,  which  was  a  f^te  day,  and  Dec 
which  was  a  Sunday,  making  in  all  forty-< 
hours,  and  whether  the  defendants  are  ent 
to  set  off  such  despatch  money  against 
freight.  Reliance  was  placed  bv  the  defoid 
on  the  case  of  Laing  v.  Soliwaij  {ubi  s 
but  it  was  conceded  in  argument  and  conlt 
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be  denied,  that  the  actual  decinon  is  not  one  that 
bears  on  the  present  case,  becanse  there  the  only 
question  really  decided  was,  that  the  length  of  the 
day  was  to  be  taken  at  its  real  and  actual  length 
of  twenty-four  hours.  There  were,  however,  two 
expressions  in  the  judgment  on  both  of  which 
reuanoe  was  placed,  and  which  might  at  first  dght 
seem  to  have  a  bearing  on  the  question.  Bram- 
well,  LJ.  said,  "  The  owner  would  sail  away  by 
what  has  happened  216  hours  sooner  than  he 
would  have  done  but  for  the  defendants'  des- 
patch," and  "  it  was  admitted  by  the  plaintifE 
that  the  demurrage  would  be  payable  on  this 
footing ;  then  why  not  the  despatch  money  P  "  I 
do  not  think  that  either  of  these  phrases  really 
lend  themselves  to  the  appellants'  argument  in 
this  case.  I  am  by  no  means  sure,  even  by  the 
test  of  the  time  saved  to  the  steamer,  that  Sundays 
or  fete  days  should  be  taken  in,  because,  though 
in  some  cases  they  might  be  days  available  for 
the  steamer's  purposes,  in  other  cases  they  would 
only  be  so  partly,  and  possibly  not  at  all.  But  the 
aigoment  which  the  counsel  for  the  respondents 
has  put  forward,  as  regards  the  other  exception  in 
the  clause,  appears  to  me  to  be  unanswerable. 
They  point  out  that  days  during  which  the 
weather  does  not  permit  discharge  stand  on  the 
same  footing  as  regards  the  charterer's  rights  as 
Simdays  and  f6te  days  ;  that  is  to  say,  the  charterer 
need  not  discharge  on  Sundays  and  fete  days  and 
need  not  discharge  on  other  days  if  the  weather 
does  not  permit,  out  if  Sundays  and  fSte  days  are 
to  be  reckoned  in  as  time  saved  for  the  purpose  of 
despatch  money,  then  the  days  dm-ing  which  the 
veather  does  not  permit  discharge  ought  to  stand 
on  the  same  footing.  I  confess  I  am  unable  to 
see  any  answer  to  that  argument,  and  the  results 
would  be  so  extraordinary  as  to  be  unintelligible. 
It  would  come  to  this,  that  after  the  ship  was 
discharged  the  charterer  would  have  the  right  to 
cay  that  on  a  large  number  of  days,  it  might  be 
even  weeks  or  months,  the  weather  was  such  as 
would  have  prevented  discharging,  and  therefore 
he  was  entitled  to  add  them  in  as  days  of  twenty- 
four  hours,  for  each  hour  of  which  be  was  entitled 
to  have  8a.  4d.  That  is  an  absurdity.  Then 
there  is  the  other  contention,  that  demurrage  and 
despatch  stand  on  the  same  footing ;  but  that  is 
not  so.  In  the  first  place,  demurrage  is  governed 
by  a  separate  clause  irom  that  governing  despatch 
money,  and  the  demurrage  clause  contains  no 
exception  of  Sundays  and  fete  days.  One  would  not 
expect  it  to  do  so,  because  it  has  been  pointed  out 
demurrage  is  fixing  damages  for  breach  of  con- 
tract when  time  is  lost  to  the  steamer.  The  result, 
therefore,  to  which  I  come  is  that,  on  the  true 
oonstmction  of  this  charter-party,  the  8s.  4d.  per 
hour  is  to  be  paid  for  the  time  saved  out  of  the 
discharging  hours,  and  that  discharging  hours  are 
to  be  ^ken  with  the  exceptions  in  the  clause. 
The  result  is,  that  the  judgment  appealed  from  is 
ri^t,  and  this  app^  must  be  dismissed. 

Babnbs,  J.  —  We  have  to  consider  whether 
the  plaintifb'  method  of  calculating  the  num- 
ber oit  hours  saved  is  correct.  According  to  the 
charter-party  the  total  time  allowed  for  the  dis- 
charge of  the  Olendevon  is  252  hours,  and  out  of 
that  number  of  hours  only  is  any  saving  of  time 
to  be  reckoned.  That  is  neatly  put  in  the  judg- 
ment of  the  learned  County  Court  judge,  where 
he  says,  "  The  rate  of  200  tons  per  day  means  for 
vorkmg  dajrs,  and  every  hour  saved  means  every 


hour  saved  out  of  a  fixed  or  ascertainable  number 
of  working  days,  viz.,  252  hours,  which  exclude 
Sundays  and  fete  days."  Any  other  construction 
would  lead  to  difficulty,  and  I  agree  in  thinking 
that  the  judgment  should  be  afi&rmed. 

Solicitors  for  the  plaintiffs,  Botterell,  Boche,  and 
Temperley. 

Solicitors  for  the  defendants.  King,  Wigg.  and 
Co.,  for  Clayton  and  Gibson,  Newcastle-on-Tyne. 


Monday,  July  3,  1893. 

(Before  the  Fbebident  (Sir  Francis  Jeune.) 

The  Fetrel.  (a) 

Collition — Common  employvient — Limitation  of 
liabUUy — Gross  tonnage — Crew  space — Mer- 
chant Shipmng  Act  1867  (30  *  31  Vict.  c.  124), 
8.  9 — Merchant  Shipping  {Tonnage)  Act  1889 
(52  &  53  Vict.  e.  43),  s.  1. 

Where  a  cMision  occurred  in  Sea  Beach  of  the 
river  Thames  between  two  steamers  owned  by  the 
goTTie  owners,  it  was  held  that  the  m,asters  and 
crews  of  such  steamers  were  not  in  common 
employm.ent,  and  hence  the  m,aster  and  crew  of 
one  ship  were  allowed  to  prove  for  their  lost 
effects  against  the  fund  which  represented  the 
limit  of  liability  of  the  owners  for  the  negligence 
of  the  other  ship. 

If  the  requirements  of  sect.  9  of  the  Merchant 
Shipping  Act  1867  are  complied  with,  shipowners 
in  Umiting  their  liability  are  entitled  to  deduct 
crew  space  from  the  gross  tonnage,  notwithstand- 
ing  the  repeal  of  sect.  21.  sub-sect.  4,  of  the  Mer- 
chant Shipping  Act  1854,  by  sect.  1  of  the 
Merchant  Shipping  {Tonnage)  Act  1889. 

This  was  an  action  by  the  General  Steam  Navi- 
gation Company,  the  owners  of  the  s.s.  Petrel,  to 
limit  their  liability  in  respect  of  a  collision 
between  her  and  the  s.s.  Cormorant. 

The  collision  occurred  in  Sea  Reach  of  the 
river  Thames  on  the  5th  Jan.  1893.  The  Cor- 
morant, which  was  sunk,  was  also  owned  by  the 
General  Steam  Navigation  Company. 

Owners  of  cargo  laden  on  the  Cormorant  sued 
the  owners  of  the  Petrel,  and  the  Admiralty  Court 
gave  judgment  on  behalf  of  the  plaintiffs  therein, 
and  found  the  Petrel  alone  to  blame  for  the  colli- 
sion. Other  claims  having  been  made  against  the 
General  Steam  Navigation  Company  in  respect  of 
the  collision,  they  instituted  the  present  action  to 
limit  their  liability. 

The  plaintiffs  herein  instituted  their  action 
against  themselves  as  owners  of  the  Cormorant, 
and  against  the  owners  of  her  cargo  and  fi-eight, 
and  her  master,  officers,  and  crew.  The  def end^ts, 
the  owners  of  cargo,  by  their  defence  alleged: 

2.  The  plaintiffs  desoribed  in  the  writ  and  statement  of 
cUum  as  the  oimers  of  the  steamship  Petrel  are  the 
General  Steam  Navigation  Company,  being'  the  same 
company  as  are  made  defendants  to  the  said  writ  and 
statement  of  claim.  The  plaintiffs  were  at  the  time  of 
the  said  oollision  the  owners  of  the  steamship  Cormorant, 
and  her  freight,  and  the  master,  officers,  and  crew  of  the 
steamship  Cormorant  were  at  the  said  time  the  servants 
of  the  plaintiffs,  and  in  the  same  employment  as  the 
master  and  orew  of  the  steamship  Petrel,  by  whose 
negligence  the  said  oollision  was  earned. 

3.  These  defendants  will  contend  that  neither  the 
General  Steam  Navigation  Company,  as  owners   of  the 

(a)  Beportod  bj  CiTLEU  Airi-NALL,  Esq..  dMrlatcr-at-Law. 
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Cormorant  and  her  freight,  nor  the  master,  or  officers, 
and  orew  of  the  Cormorant,  hare  any  ohum  against  the 
fond  proposed  to  bo  paid  into  oonrt  by  the  plaintiffs. 

4.  The  groas  tonnage  of  the  Bteamship  Petrel  is 
739'08  tons,  and  the  amount  whioh  the  plaintiffs  offer  to 
pay  into  conrt  is  not  sufficient  to  satisfy  the  plaintiffs' 
liability. 

The  plaintiffs  offered  to  pay  into  court  %l.  per 
ton  upon  the  gross  tonnage  of  the  Petrel  less  the 
space  reserved  for  the  berthing  of  the  crew,  and 
upon  this  basis  calculated  their  liability  upon 
707'28  tons.  The  defendants  disputed  their  right 
to  deduct  crew  space. 

The  following  Acts  of  Parliament  are  material 
to  the  decision : — 

The  Merchant  Shipping  Act  Amendment  Act 
1862  (25  &  26  Vict.  c.  63),  s.  54: 

The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not  in  cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity,  that  is  to  say, 
(4)  where  any  loss  or  damage  is  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid  caused  to  any  other 
ship  or  boat,  or  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  any  other  ship  or  boat,  be 
answerable  in  damages  ...  in  respect  of  loss  or 
damage  to  ships,  goods,  merchandise,  or  other  things, 
whether  there  be  in  addition  loss  of  life  or  personal  injnry 
or  not,  to  an  aggn^gate  amount  exceeding  eight  pounds 
for  each  ton  of  the  ship's  tonnage  ;  such  tonnage  to  be 
the  registered  tonnage  in  the  case  of  sailing  ships,  and  in 
the  case  of  steamships  the  gross  tonnage  without  deduc- 
tion on  account  of  engine-room. 

The  Merehant  Shipping  Act  1864  (17  &  18  Vict, 
c.  104),  s.  21 : 

The  tonnage  of  every  ship  to  be  registered,  with  the 
exceptions  mentioned  in  the  next  section,  shall,  previously 
to  her  being  registered,  be  ascertained  by  the  following 
rule  ...  (4)  If  there  be  a  break,  a  poop,  or  any 
other  permanent  olosed-in  space  on  the  upper  deck  avail- 
able for  cargo  or  stores,  or  for  the  berthing  or  accommo- 
dation of  passengers  or  ci«w,  the  tonnage  of  such  space 
shall  be  ascertained  as  follows  .  .  .  subject  to  the 
following  provisoes :  first,  that  nothing  shall  be  added 
for  a  olosed-in  space  solely  appropriated  to  the  berthing 
of  the  crew  unless  such  space  exceeds  one-twentieth  of 
the  remaining  tonnage  ol  the  ship  ;  and  in  case  of  such 
excess,  the  excess  only  shall  be  added. 

The  Merchant  Shipping  Act  1867  (30  &  31  Vict, 
c  124),  s.  9  : 

The  following  rules  shall  bo  observed  with  respect  to 
accommodation  on  board  British  ships ;  that  is  to  say, 
every  place  in  any  ship  occupied  by  seamen  or  appren- 
tices, and  appropriated  to  their  use,  shall  have  for  every 
such  seaman  or  apprentice  a  space  of  not  less  than 
seventy-two  cubic  feet  and  of  not  less  than  twelve  super- 
ficial feet  measured  on  the  deck  or  floor  of  such  place. 
(3.)  No  such  place  as  aforesaid  shall  be  deemed  to  be 
such  as  to  authorise  a  deduction  from  registered  tonnage 
uador  the  provisions  hereinafter  contained,  unless  there 
is  iu  use  in  the  ship  one  or  more  properly-construote  1 
privy  or  privies  for  the  nso  of  the  crew. 

The  Merchant  Shipping  (Tonnage)  Act  1889 
(52  &  53  Vict.  c.  43) : 

1.  (1.)  In  the  measurement  of  a  ship  for  the  purpose 
of  ascertaining  her  register  tonnage,  no  deduction  shall 
bo  allowed  in  respect  of  any  space  which  has  not  been 
first  included  in  the  measurement  of  her  tonnage. 
(2.)  In  sect.  21,  par.  4,  of  the  Merchant  Shipping  Act 
1854  the  words  "  First,  that  nothing  shall  be  added  for 
a  closed-in  space  solely  appropriated  to  the  berthing  of 
tbo  crew  unless  such  space  exceeds  one-twentieth  of  the 
remaining  tonnage  of  the  ship,  and  in  case  of  snsh 
excess,  the  excess  only  shall  be  added"  .  .  .  shiU 
be  repealed. 


Butter  Aifinall  for  the  plaintiffs. — We  abe 
the  contention  rtdsed  in  the  pleadings  th 
owners  of  the  Cormorant  we  are  entitled  to 
against  the  fund  in  court.  The  crew  oi 
Cormorant  are  entitled  to  claim  against  the 
in  court.  The  doctrine  of  common  emploj 
does  not  apply  to  them.  The  mere  fact  that 
were  employed  by  the  same  owners  as  the  ol 
and  crew  of  the  negligent  ship  is  not  auffi 
They  must  have  been  engaged  in  a  coi 
employment.  Wlien  they  contracted  to  ser 
board  the  Cormorant  they  never  contracti 
take  the  risk  of  the  negligence  of  persona  se 
on  board  another  ship  owned  by  the  same  ow 
Hutchinton  v.  The   Torit,   Smoeastle,  and  B 

Railway  Company,  5  Ex.  343  ; 
Charlet  v.  Taylor,  38  L.  T.  Eep.  N.  S.  773  ;  J 

Div.  492. 

The  plaintiffs  are  entitled  to  deduct  crew  t 
It  has  been  the  continuous  practice  to  do  so 
1867.  The  cases  of  The  Franconia  (39  L.  T. 
N.  S.  57;  3  P.  Div.  164;  4  Asp.  Mar. 
Cas.  1),  and  The  Umhilo  (64  L.  T.  Bep.  N.  S. 
7  Asp.  Mar.  Law  Cas.  26;  (1891)  P.  118) 
recognised  the  propriety  of  so  doing.  The 
tonnage  upon  which  liability  is  to  be  calci 
means  register  tonnage  plue  engine-room  t 
In  order  to  arrive  at  register  tonnage  crew 
must  be  deducted.  If  so,  a  shipowner,  in  < 
latin  g  his  liability  on  gross  tonnage,  is  entiil 
deduct  crew  space : 

Burrell  V.  Simpson,  4  Ct.  Sees.  Cas.  (4th  i 
177. 

T.  E.  Scrutton  for  defendants,  owners  of  c 
— The  two  crews  of  those  two  vessels  we 
common  employment.  It  is  a  question  of 
These  ships  travel  certain  well-recognised  t 
up  and  down  the  Thames.  The  case  is  anal( 
to  that  of  servants  of  tramways  owned  b; 
same  company  which  travel  on  parallel 
opxjosite  lines : 

Charles  v.  Taylor  (u6»  tup.). 

The  plaintiffs  cannot  deduct  crew  space, 
provision  in  sect.  21,  sub-sect.  4  of  the  Men 
Shipping  Act  1854,  which  exempted  crew  i 
from  being  included  in  gross  tonnage,  has 
repealed  by  sect.  1  of  the  Merchant  Shij 
(Tonnage)  Act  1889 : 

The  Franconia  (ubi  enp.) ; 
The  Vmbilo  (ubi  sup.) ; 

The  Palermo  (52  L.  T.  Eep.  N.  S.  390  ;  5  Asp. 
Law  Cas.  369 ;  10  P.  Div.  21. 

H.  Stokes  for  other  owners  of  cargo. — Alth 
it  has  been  the  practice  to  allow  crew  space 
deducted  from  gross  tonnage,  the  point  nas  i 
yet  been  decided.  Sect.  9  of  the  Act  of  186 
which  the  plaintiffs  rely,  is  confined  to  reg 
tonnage,  whereas  their  liability  is  to  be  calca 
on  gross  tonnage. 

Butler  A^inall  in  reply. — If  the  defendi 

contention  is  to  prevail,   crew  space  wooli 

deducted  in  the  case  of  sailing  snips  and  n 

the  case  of  steamers.  /-,,.    ^  . 

Lur.  aar.  n 

July  3. — The  President. — In  this  case 
questions  of  a  wholly  different  nature  arise. 
the  5th  Jan.  1893  the  Petrel  came  into  coU 
with  the  Cormorant,  and  the  Corvwrant  was  s 
The  owners  of  both  vessels  are  the  General  Si 
Navigation  Company.    It  is  admitted  that 
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collision  was  caused  by  the  negligence  of  those 
navigating  the  Petrel,  and  it  is  proposed  to  pay 
into  court  the  sum  for  which  the  owners  of  the 
Petrel  are  liable.  The  first  qnestion  is,  whether 
the  master,  officers,  and  crew  of  the  Cormorant 
can  claim  against  this  fund  in  respect  of  their 
effects  lost  in  that  vessel.  It  is  said  that  they 
cannot  by  reason  of  their  common  employment 
with  the  master,  officers,  and  crew  of  the  Petrel. 
No  doubt  the  captain  and  crew  of  the  Cormorant 
bad  a  common  master  with  the  captain  and  ci-ew 
of  the  Petrel ;  but  were  they  in  common  employ- 
ment with  each  other  ?  It  is  remarkable  that, 
although  propositions  of  law  defining  common 
employment  and  recognising  its  limitations  have 
more  than  once  been  laid  down,  and  have  been 
ilhistrated  by  instances  in  which  common  employ- 
ment has  beien  held  to  exist,  there  appears  to  be 
no  decided  case  in  the  English  courts  (there  are 
several  in  the  Scotch  courts)  in  which,  upon  con- 
sideration of  the  teste  of  it,  common  employment 
has  been  negatived.  The  genei-al  principles  of 
the  law  of  common  employment  were  fully  laid 
down  in  the  first  case  on  the  subject,  viz.,  Priestley 
T.  Fowler  (8  M.  &  W.  1)  in  1837.  But  I  think  that 
the  most  complete  exposition  of  what  constitutes 
common  employment  is  to  be  found  in  the  great 
judgment  of  Shaw,  G.J.,  of  Massachusetts,  in 
FanoeU  t.  Botton  Railroad  Corporation  (4  Metcalf , 
49),  which  no  doubt  materially  influenced  the 
House  of  Lords  in  the  case  of  Bartonehill  Coal 
Company  v.  Beid  (3  Mac.  H.  L.  C.  266),  in  which, 
reversing  the  decision  of  the  Court  of  Session, 
tiieir  Lordships  held  that  a  miner  labouring  in  a 
mine  was  in  common  employment  with  the  engine 
driver  by  whom  the  cage  was  worked.  Two 
phrases  of  Shaw,  C.J.  indicate  his  view  of  the 
test  of  common  employment.  One  lays  down 
tiiat  he  who  engages  in  the  employment  of  another 
for  the  performance  of  specified  sei-vices  "  takes 
upon  himself  the  natural  risks  and  perils  incident 
to  the  performance  of  such  sei-vices ;"  and  the 
other  refers  to  the  condition  of  the  safety  of  each 
eervant  depending  much  on  the  care  and  skill 
with  which  each  other  shall  perform  his  appi-o- 
priate  duty.  This  view  was  adopted  by  Black- 
bum,  J.  in  a  judgment  affirmed  by  the  Exchequer 
Chamber  in  the  case  of  Morgan  v.  Vale  of  Heath 
SaUway  Company  (13  L.  T.  Rep.  N.  S.564 ;  L. 
Bep.  1  Q.  B.  149).  He  says :  "  1  quite  agree  that 
it  is  necessary  that  the  employment  must  be 
common  in  this  sense,  that  the  safety  of  the  one 
servant  must  in  the  ordinary  and  natural  course 
of  things  depend  on  the  care  and  skill  of  the 
others.  This  includes  almost,  if  not  every,  case 
in  which  the  sei-vants  axe  employed  to  do  joint 
work,  but  I  do  not  think  it  is  limited  to  such 
rases.  There  are  many  cases  where  the  im- 
mediate object  on  which  the  one  sei-vant  is 
employed  is  very  dissimilar  from  that  on  which 
the  other  is  employed,  and  yet  the  risk  of  injury 
from  the  negligence  of  the  one  is  so  much  a 
natural  and  necessary  consequence  of  the  employ- 
ment which  the  other  accepts,  that  it  must  be  in- 
cluded in  the  risks  which  are  to  be  considered  in 
his  wages."  On  this  principle,  it  having  been 
previously  decided  in  Hutchinson  v.  York  atid  Neio- 
«ulU  BaUway  Company  (5  Ex.  343)  that  the 
engine  driver  of  a  train  and  a  servant  of  the  com- 
pany carried  in  the  train  were  in  common  employ- 
ment, it  was  held  that  a  carpenter  repairing  a 
turn-table  was    in   common   employment   with 


shunters  working  traffic  in  connection  with  it. 
The  view  of  Shaw,  C.J.  appears  to  have  been  fol- 
lowed in  Lovell  v.  Howell  (1  C.  P.  Div.  161),  in 
which  the  principle  approved  was  that  the  servant 
accepts  the  ordinary  iisks  incident  to  his  service. 
The  principle  of  saxety  being  dependent  "  in  the 
ordinary  and  natural  course  of  things  "  on  the 
skill  and  care  of  the  feUow-servant  and  "  of  risk 
of  injury  being  a  natural  and  necessary  conse- 
quence "  of  his  want  of  skill  and  care  is  consistent 
with,  though  perhaps  more  exact  than,  the  test 
suggested  by  Lord  Chelmsford  in  the  case  of 
Bartonshill  Coal  Company  v.  McGwire  (8  Mac.  H. 
L.  C.  300)  from  the  negative  point  of  view  that 
'  common  employment  does  not  exist  when  injury 
happens  to  the  servant  "  on  occasions  foreign  to 
his  employment "  or  to  servants  engaged  in 
"different  departments  of  duty."  It  was  sug- 
gested in  argument  before  me,  with  reference  to 
the  case  of  Charlet  v.  Taylor  (38  L.  T.  Rep.  N.  S. 
773;  3  C.  P.  Div.  492),  that  the  physical  conti- 
guity of  the  employment  constitutes  a  test.  But, 
as  Shaw,  C.J.  points  out,  this  does  not  afEord  a 
distinction  on  which  a  practical  rule  can  be 
established.  In  all  cases  the  immediate  instru- 
ment of  physical  injury  must  be  contiguous  to  the 
person  injured,  and  id  most  cases  the  person  who 
causes  physical  injury  is  not  far  from  the  person 
to  whom  it  results.  But  I  suppose  that  the 
signalnum  at  one  end  of  a  rifle  range  is  clearly  in 
common  employment  with  the  marker  at  the 
other  when  tne  two  have  a  common  master ;  and, 
to  give  a  stronger  instance,  a  servant  who  unskil- 
fully packs  dynamite  in  a  factory  and  another 
who  in  unpaclnng  it  at  a  distant  warehouse  is  in- 
jured by  its  explosion  are  cleai-ly  in  common  em- 
ployment. On  the  other  hand,  mere  contiguity,  if 
unusual  or  accidental,  would  not  be  consistent 
with  the  common  employment.  I  doubt  also  if 
"  one  common  object " — the  phrase  emphasised 
by  BramweU,  B.  in  Waller  v.  South-Eastern 
Railway  Company  (2  H.  &  C.  1021 — supplies  an 
exact  criterion.  As  Blackburn,  J.  points  out, 
there  may  be  common  employment  though  the 
immediate  object  of  the  labour  of  the  two  servants 
be  very  different,  and  if  the  common  object  be 
remote,  such  as  that  of  making  money  for  the 
employer  (the  sole  nexus  of  employment  sug- 
gested as  existing  between  the  two  captains  in 
this  case),  there  may  be  no  common  employ- 
ment, if  a  person  carried  on  the  occupation 
of  a  banker  and  brewer  in  different  localities,  and 
his  bill  clerk  was  run  over  by  his  drayman,  it 
would  be  strange  to  say  that  the  two  were  servants 
in  common  employment.  I  think,  therefore,  that 
pi-obably  no  more  complete  definition  can  be 
formulated  than  is  afforded  by  the  language  of 
Blackburn,  J.  The  consideration  that  the  risk  of 
injury  to  the  one  servant  is  the  natural  and  neces- 
sary consequence  of  misconduct  in  the  other 
implies  that  the  skiU  and  care  of  the  one  is  of 
special  importance  to  the  other  by  reason  of  the 
relations  between  their  services.  Tried  by  this 
principle,  can  it  be  said  that  the  safety  of  the 
captain  of  one  ship  of  a  company  is  in  the 
ordinary  and  natural  course  of  things  dependent 
on  the  skill  and  care  of  the  captain  of  another 
ship  of  the  same  company,  or  that  injury  by  the 
negligence  of  one  is  an  ordinary  risk  of  the  service 
of  the  other  P  In  some  cases  it  might  perhaps ; 
for  example,  it  might  if  all  the  ships  of  the  com- 
pany were  in  the  habit  of  meeting  in  the  same 
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dock,  and  the  safety  of  each  thus  hecame  in  the 
ordinary  course  of  things  dependent  on  the  skill 
Trith  which  the  other  was  navigated.  But,  in 
regard  to  navigation  on  the  high  seas,  or  in  the 
estuary  of  the  Thames,  would  a  captain  of  one 
ship  of  the  General  Steam  Navigation  Company 
have  more  reason  to  be  interested  in  the  skill  of  a 
captain  of  another  ship  of  the  company  than  in 
that  of  the  captains  of  the  myriad  other  craft  in 
whose  vicinity  he  might  happen  to  navigate  P  By 
no  reasonable  supposition  can  it  be  imagined  that 
he  would.  I  tnrnk  therefore  that  these  two 
captains  were  not  in  common  employment.  The 
second  question  relates  to  the  amount  of  the 
tonnage  by  reference  to  which  the  measure  of 
liability  of  the  Petrel  is  to  be  fixed,  and  to  the 
right  to  deduct  from  the  gross  tonnage  for  this 
purpose  31-80  tons  representing  the  berthing 
accommodation  of  the  crew.  This  question  turns 
on  the  effect  to  be  given  to  the  9th  section  of  the 
Merchant  Shipping  Act  1867.  It  is  clear  that 
the  measure  of  liability  is,  under  sect.  54  of  the 
Merchant  Shipping  Act  Amendment  Act  1862, 
fixed  as  regards  steamers  by  reference  to  the  gross 
tonnage  as  determined  by  the  20th,  21st,  and  22nd 
sections  of  the  Merchant  Shipping  Act  1864 ;  that, 
by  virtue  of  sect.  21,  sub-s^t.  4,  of  that  Act,  in 
calculating  gross  tonnage  no  account  subject  to  a 
condition  mentioned  is  to  be  taken  of  closed-in 
space  solely  appropriated  to  the  berthing  of  the 
crew  on  the  upper  deck ;  and  that  the  words 
embodying  this  last  provision  are  repealed  by 
sect.  1,  sub-sect.  2,  of  the  Merchant  Shipping 
(Tonnage)  Act  1889,  subject  to  the  provisoes  in 
that  section  contained.  It  is  theraCore  argued 
that,  as  the  provision  by  which  berthing  space  on 
the  upper  deck  was  excluded  from  the  sum 
of  gross  tonnage  is  repealed,  such  berthing 
space  is  to  be  included  in  the  gross  ton- 
nage; but  the  reply  is,  that  the  9th  section  of 
the  Merchant  Shipping  Act  1867  gives  the  right 
to  deduct  from  the  register  tonnage  places  appro- 
priated for  seamen,  if  certain  conditions  are  com- 
plied with,  which  I  undei-stand  to  have  been  com- 
plied with  in  this  case.  The  only  difficulty  in  the 
way  of  this  reply  is  that  the  section  speaks  of  regis- 
ter tonnage  and  not  of  gross  tonnage.  But  I  do  not 
think  that  this  difficulty  is  insuperable.  "  Register 
tonnage,"  in  sub-sect.  4  of  sect.  9  of  the  Act  of 
1867  is  clearly  the  same  thing  as  "  registered  ton- 
nage "  in  sul>-eect.  3,  and  I  think  that  those  words 
re&r  to  the  total  gross  tonnage  as  registered,  and 
not  to  the  register  tonnage  as  mentioned  in 
sect.  23  of  the  Act  of  1854,  as  distinguished  from 
the  gross  tonnage  calculated  under  sect.  22  of  that 
Act.  If  this  be  not  the  effect  of  sect.  9,  the 
result  would  be,  that  it  would  apply  to  sailing 
vessels  but  not  to  steamers,  with  the  consequence 
that  sailing  vessels  and  steamers,  which,  as 
regards  the  inclusion  of  berthing  accommodation 
in  their  tonnage  for  the  purpose  of  limiting 
liability,  stood  on  the  same  footing  under 
the  Act  of  1854.  would  be  placed  in  a  different 
position.  There  is  no  apparent  reason  for 
this,  and  it  cannot  be  supposed  to  have  been 
ijitended.  The  intention  of  the  Acts  of  1867  and 
1889  in  this  respect  seems  to  be  clear.  By  tbe 
Act  of  1854  berthing  space  below  the  upper  deck 
was  not  exempted ;  berthing  space  above  the 
upper  deck,  subject  to  a  condition,  was  exempted. 
The  Act 'of  1867  gave  an  exemption  to  all  berthing 
space  if  certain  sanitary  conditions  were  complied 


with.  As  became  clear  from  the  case  of  The 
Palermo  (ubigup.)  berthing  space  above  the  upper 
deck  retained  its  exemption  under  the  Act  of  1354, 
though  the  sanitary  conditions  of  the  Act  of  1867 
were  disregarded.  By  repealing  the  favour  shown 
to  berth  space  above  the  upper  dJeck  by  the  Act  of 
1854,  the  Act  of  1889  placed  all  berthing  space 
in  the  same  position  if  the  requirements  of  the 
Act  of  1867  were  complied  with.  Except  forsncli 
a  reason  it  is  difficult  to  see  why  the  words  in 
the  Act  of  1854  should  have  been  repealed.  There 
is  no  decision  that  the  9th  section  of  the  Act  of 
1867  has  the  effect  which  I  have  ascribed  to  it : 
but  the  uniform  course  of  practice  has  certainly 
been  in  harmony  with  such  a  view,  and  there  are 
two  cases  which  appear  to  assume  the  correctness 
of  such  a  construction.  In  The  Franeonia  (M 
mp.),  decided  in  1878,  it  was  discussed  whether 
the  berthing  space  below  the  upper  deck  in  a 
foreign  vessel  could,  for  the  purpose  of  limiting 
her  habili^,  be  excluded  nnder  sect.  9  of  the  Act 
of  1867.  U  the  contention  in  the  present  case  be 
sound,  that  question  could  not  have  arisen.  Bat 
no  such  contention  was  then  put  forward,  and  the 
court  decided  that  the  foreign  steamer  could  not 
claim  the  deduction,  not  because  the  Act  of  1887 
never  gave  it,  but  because  it  gave  it  only  when  it< 
requirements  were  observed.  Again,  in  the  case 
of  The  UmbUo  {vM  sup.),  before  Sir  James  Hannen 
in  1890,  it  was  not  disputed  that  the  plaintiffs  woe 
entitled,  in  computing  the  gross  tonnage  of  their 
vessel,  to  deduct  the  space  solely  appropriated  for 
the  berthing  of  the  crew ;  in  other  words,  it  was 
admitted  t^t  the  9th  section  of  the  Act  of  1867 
had  not  the  effect  now  sought  to  be  given  to  it  I 
think,  therefore,  that  the  plaintiffs  are  entitled  to 
deduct  the  31-80  tons. 

Solicitor  for  the  plaintiffs,  William  Batham. 

Solicitors  for  the  defendante,  Thomas  Cooper 
and  Co. 


Tuetday,  July  25.  1893. 

(Before  Babneb,  J.) 

The  Bougemont.  (o) 

Collision — Actions    in    rem    and   in  personain— 

Cross-cause — Bail — Admiralty  Court  Act  1861. 

8.10. 

Where  a  collision  action  in  personam  and  one  in 
rem  were  consolidated  and  the  conduct  give*  <o 
ilie  plaintiff  in  the  action  in  personam  who  had 
brought  his  action  in  personam  because  the  other 
ship  had  been  sunk,  the  Court  held  that  it  had 
no  power  under  sect.  34  of  the  Admiralty  CmtI 
Act  1861  to  stay  the  defendani's proceedings  tatiH 
he  had  given  security  to  answer  the  pMinUfi 
claim. 
This  was  a  summons  adjourned  into  court  by  ihe 
plaintiffs  in  a  collision  action  asking  for  an  orda 
staging  the  defendants  continuing  uieir  connter-     , 
claim  until  they  had  given  security  to  answer  ihe 
plaintiffs'  claim.  | 

The  collision  occurred  on  the  10th  June  1893    ! 
between  the  steamships  John  Beadhead  and  the 
E<mgemont,  causing  the  Rougemont  to  sink. 

The  plaintiffs,  who  were  the  owners  of  the  M* 
Readhead,  then  issued  a  writ  tn  personam,  in  the 
Admiralty  Division  against  Cory  and  Sons,  the 
owners  of  the  Bougemont,  to  recover  the  damage 

(a)  B«potted  by  BVTI.BB  AariKXLL,  Esq.,  Burlstd^aVXa*. 
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caused  by  the  collision.  The  owners  of  the 
Bougemont  eubsequently  issued  a  writ  in  rem  in 
the  same  division  against  the  John  Readhead,  and 
the  defendants  therein  gave  bail  to  the  sum  of 
13.000L 

The  owners  of  the  John  Beadhead  then  asked 
the  owners  of  the  Bougemont  to  give  bail  to 
secnre  their  claim.  The  owners  of  the  Bougemont 
refused  to  do  so. 

The  two  actions  were  consolidated,  and  the 
owners  of  the  John  Beadhead  were  given  the  con- 
duct. In  these  circumstances  they  issued  the 
present  summons,  which  was  dismissed  bj  the 
repstrar,  and  thej  now  appealed  to  the  judge. 

The  Admiralty  Conrt  Act  1861  (24  &  25  Vict.  c. 
10),  8. 34: 

The  High  Court  of  Admiralty  may,  on  the  application 
of  the  defendant  in  any  oanae  of  damagre  and  on  hie 
inititntin^  a  cross  caoae  for  the  damage  snstained  by 
bim  in  lespeot  of  the  game  oollieion,  direct  that'  the 
inincipal  cause  and  the  cross  causa  be  heard  at  the  same 
time  and  upon  the  same  evidence ;  and,  if  in  the  principal 
ctnae  the  ship  of  the  defendant  has  been  arrested  or 
lecnrity  {riven  by  him  to  answer  judgment,  and  in  the 
cross  canse  the  ship  of  the  plaintUf  cannot  be  arrested 
and  secarity  has  not  been  given  to  answer  judgment 
therein,  the  conrt  may,  if  it  think  fit,  suspend  the  pro- 
ceedings in  the  principal  cause  until  security  has  been 
giren  to  answer  judgment  in  the  cross  cause. 

Arthur  Priiehard,  for  the  owners  of  the  John 
Readhead,  in  support  of  the  summons.  —  The 
defendants  ought,  in  the  circumstances  of  this 
case,  to  give  security  to  answer  the  plaintiffs' 
claim.  The  case  is  well  within  the  intention  of 
the  Legislature  when  it  enacted  sect.  34  of  the 
Admiralty  Conrt  Act  1861.  The  object  was  to 
enable  the  court  to  see  that  both  parties  were 
properly  secured  in  respect  of  their  respective 
claims.  The  Admiralty  Court  acted  on  this 
principle  prior  to  the  Adiniralty  Conrt  Act  1861 : 

The  Seringapatam,  3  W.  Bob.  41,  n. ; 

The  Johann  Priederieh,  1  W.  Bob.  35 ; 

The  Heart  of  Oat,  29  L.  J.  78,  Ad. 

The  statute  ought  to  be  construed  liberally : 

The  Seicbattle,  52  L.  T.  Eep.  N.  8. 15 ;  10  P.  Div.  33 ; 
5  Asp.  Mar.  Law  Cas.  356. 

The  defendants'  action  is  in  substance  the 
principal  cause. 

Sir  Walter  Phillimore,  for  the  defendants, 
ewrfru. — ^The  Act  of  Parliament  does  not  apply  to 
the  circumstances  of  this  case,  and  hence  the 
conrt  has  no  jurisdiction  to  make  the  order.  The 
plaintifEs  iSam,  if  they  like,  abandon  the  conduct  of 
the  action  and  become  defendants,  when  they 
would  he  entitled  to  ask  the  court  to  make  my 
clients  give  security.  Cur.  adv.  vnlt. 

July  25. — B^SXES,  J. — The  cause  of  this  appli- 
cation is,  that  Messrs.  Cory  and  Sons,  who  are 
TOed  in  personam,  and  whose  ship  is  lost,  Bave 
nothing  which  the  plaintiffs  can  arrest ;  but  the 
defendants,  who  are  the  counter-claimants,  are  able 
to  arrest,  and  have  arrested,  or  accepted  bail  for, 
the  ship  of  the  plaintiffs.  The  object  of  the 
application  is  to  enable  the  plaintiffs  to  get 
Menrity  from  the  defendants  tor  the  plaintiffs' 
claim  in  the  same  way  as  the  defendants  have 
•ecnrity  by  the  arrest  of  the  plaintiffs'  ship  for 
their  ■Counter-claim.  The  question  whether  this 
application  can  succeed  depends  simply  upon  the 
construction  of  sect.  34  of  the  Admiralty  Court 

VoL  ITS,  N.  8.,  1803. 


Act  1861.  The  case  was  extremely  well  argued 
by  counsel  on  behalf  of  the  plaintiffs,  and  a  number 
of  authorities  were  cited,  but  in  the  course  of  his 
argument  he  was  compelled  to  admit  that  there 
was  no  case  which  really  governed  the  present,  or 
in  fact  directly  touched  upon  it,  although  the  Act 
has  been  in  force  for  the  last  thirty-two  years ;  and, 
80  far  as  I  have  been  informed  by  counsel,  there 
is  no  case  in  which  a  similar  application  has  been 
made  during  the  whole  of  that  period.  The  34th 
section  of  the  Admiralty  Court  Act  1861  is  as 
follows :  "  The  High  Cotu^;  of  Admii-alty  may  on 
the  application  of  the  defendant  in  any  cause  of 
damage,  and  on  his  instituting  a  cross-cause  for 
the  damage  sustained  by  him  in  respect  of  the 
same  collision,  direct  that  the  principal  cause  and 
the  cross-cause  be  heard  at  the  same  time  and 
upon  the  same  evidence ;  and  if  in  the  principal 
cause  the  ship  of  the  defendant  has  been  arrested, 
or  sectirity  given  by  him  to  answer  judgment, 
and  in  the  cross-cause  the  ship  of  the  pbintiff 
cannot  be  arrested,  and  security  has  not  been 
given  to  answer  judgment  therein,  the  court  may, 
if  it  thinks  fit,  suspend  the  proceedings  in  the 
principal  cause  until  security  has  been  given  to 
answer  judgment  in  the  cross-cause."  If  this 
case  had  be^  under  the  old  practice  before  the 
Judicature  Act,  the  plaintiffs'  case  of  the  John 
Beadhead  v.  Cory  and  Sons,  the  defendants  in 
personam,  would  undoubtedly  be  the  principal 
cause,  and  the  case  instituted  afterwards  by  the 
defendants  against  the  plaintiffs  would  un- 
doubtedly be  the  cross-canse,  and  I  do  not 
think  that  it  would  be  possible  to  construe  the 
Act  of  Parliament  in  favour  of  this  application 
if  the  matter  remained  under  the  old  practice. 
But  it  is  contended  that,  in  the  present  day, 
where  the  pailies  are  in  the  position  of  claimant 
and  counter-claimant  in  one  action,  the  counter- 
claimant's  counter-claim  may  be  treated  as  the 
principal  cause,  and  the  plaintiff's  as  the  cross- 
cause.  It  is  difficult  to  see  how  it  is  possible  to 
arrive  at  that  result,  at  any  i-ate  in  a  case  in 
which  the  plaintiffs  commence  their  action  in 
personam  and  afterwards  are  sued  by  arrest  of 
their  ship  in  rem.,  whatever  might  be  the  result  if 
a  different  state  of  pixjceedings  had  taken  place. 
In  dealing  with  this  case  it  will  be  seen  that  the 
words  of  the  section  are  not  applicable  because 
they  are,  "  If  in  the  principal  cause  the  ship  of 
the  defendant  has  been  arrested."  The  principal 
cause  hei-e,  I  think,  is  the  cause  instituted  by  the 
plaintiffs  in  personam,  in  which  of  course  the 
defendants'  ship  could  not  be  arrested.  The 
section  then  goes  on,  "and  in  the  cross-cause  the 
ship  of  the  plaintiff  cannot  be  arrested  " — butjin 
the  cross-cause  here  the  plaintiffs'  ship  is  an-ested 
or  can  be  arrested — "  the  couit  may,  if  it  think  fit, 
suspend  the  proceedings  in  the  principal  cause 
until  security  has  been  given  to  answer  judgment 
in  the  cross-canse."  I  think,  therefore,  although 
I  regret  it,  that  I  must  construe  the  Act  so  as  to 
hold  that  it  does  not  meet  the  present  state  of 
things.  The  object  of  the  Act  was  to  enable  a 
defendant  to  ask  the  conrt  to  stay  the  plaintiff's 
proceedings  until  the  plaintiff  has  secui'ed  the 
defendant  as  he  has  secured  the  plaintiff.  The 
section  does  not  go  so  far  as  to  cover  the  case  of  the 
plaintiff  commencing  the  attack  in  personam,  the 
defendant  then  arresting  the  plaintiffs  ship,  and 
the  plaintiff  then  applying  to  stay  the  defendant's 
cross-action  until  the  de&ndant  has  given  seou- 
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litj  for  the  plaintiff's  claim.  For  these  reasons 
I  think  that,  having  regard  to  the  way  in  which 
these  actions  are  instituted,  and  without  thinking 
it  necessary  to  decide  what  might  be  the  case 
under  other  circumstances,  this  application  must 
be  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  Prilchard  and  Sons. 
Solicitors  for  the  defendants,  Thomaa   Cooper 
and  Co. 


l^ousr  of  1/Ortid. 

Teh.  27,  March  1,  2,  and  20. 
(Before    the    Loed    Chancellob    (Herschell), 

Lords  Watson,  Halsbubt,  and  Mobbis.) 
Rose  and  othebs  v.  Bane  of  Austbalasia.Co) 
on  appeal  fbom  the  couet  of  appeal  in 

ENGLAND. 

Ship — Salvage — Duty  of  shipowner — Expenditure 
for  benefit  of  all  concerned — General  average — 
Brokerage. 

Reasonable  expenditure  incurred  by  a  shiwmmer  in 
salvage  operations  inay  be  distributed  over  the 
interests  protected  and  benefited,  and  need  not 
fall  upon  the  ship  alone. 

A  ship  of  the  appellants  containing  a  vaiuahle 
cargo  of  aperimahle  nature  was  stranded  on  the 
coast  of  France,  while  oti  a  voyage  to  the  United 
Kingdom,  and  eventually  hecanie  a  total  loss. 
Hie  owners  incurred  expenditure  in  removing 
the  cargo  from  the  ship,  drying  it,  and  carting  it 
to  a  port  from  which  it  could  be  shipped  to  the 
port  of  destination.  For  these  purposes  they 
employed  persons  who  were  skilled  in  salvage 
operations,  and  also  a  French  agent  on  the  spot. 
Some  of  the  cargo  could  not  be  identified,  and 
was  sold  by  auction,  and  a  brokerage  commission 
•wa«  paid.  In  an  action  brought  by  the  owners 
against  consignees  of  cargo  to  recover  general 
average,  particular  average,  salvage,  and  other 
charges : 

Held  {reversing  the  judgment  of  the  court  below), 
that  the  expenditure  above  mentioned,  though  of 
an  extraordinary  character,  was  reasonably  in- 
curred for  the  benefit  of  all  parties,  and  that 
the  respondents  were  liable  for  tlieir  proportion 
of  it. 

Schuster  v.  Fletcher  (38  L.  T.  Rep.  N.  S.  605  ;  3 
Q.  B.  Div.  418)  discitssed,  and  disapproved. 

Per  Lord  Herschell,  L.C. :  Where  cargo  has  been 
removed  from  a.  stranded  ship,  and  w  by  a  con- 
tinuous operation  carried  to  a  place  of  safety, 
expenditure  incurred  after  all  hope  of  saving 
the  ship  has  been  abandoned  may  still  be 
treated  as  general  average  expenditure. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.R.,  Fry  and  Lopes, 
L.JJ.),  delivered  in  March  1892,  who  had  reversed 
a  judgment  of  Lawrance,  J.,  in  an  action  tried 
before  him  without  a  jury  in  May  1891. 

The  facts  of  the  case  are  fuUy  stated  in  the 
judgment  of  the  Lord  Chancellor. 

Lawrance,  J.  decided  in  favour  of  the  appellants' 
claim,  but  his  decision  was  varied  by  the  Court  of 
Appeal  in  regard  to  several  items.  The  appellants 
then  brought  the  present  appeal. 

(a)  Beported  by  C.  E.  Ualdkn,  Esq.,  BtrrlBter-at-Law. 


Cohen,  Q.C.  and  Serutton,  for  the  appeUi 
argued  that  there  were  now  three  points  on 
dispute :  (1)  the  charge  for  cartage  from  the  i 
where  the  cargo  was  landed  to  Boulogne ;  (2 
charges  for  the  services  of  Mr.  Anderson, 
took  charge  of  the  salvage  operations;  (3' 
brokerage  commission  paid  on  the  sale  by  am 
of  that  portion  of  the  cargo  which  could  nt 
identified  owing  to  the  obliteration  of  the  mi 
The  charge  for  cai-tage  is  either  a  general  ave 
charge,  as  being  part  of  a  continuous  act  f  ron 
commencement  of  the  salvage  for  the  benel 
all  concerned ;  or,  secondly,  it  was  done  on  b< 
of  cargo  which  was  perishable,  and  would 
deteriorated  if  not  dealt  with ;  or,  thirdly,  it 
for  the  benefit  of  cargo  and  freight,  and  in  any 
ought  not  to  fall  upon  the  ship  alone.  The  | 
was  virtually  decided  in  Notara  v.  Hendersoi 
L.  T.  Rep.  N.  S.  442  ;  L.  Rep.  7  Q.  B.  225),  w 
was  very  nearly  this  case.  The  Court  of  Aj 
were  in  error  in  saying  that  all  hope  of  savinj 
ship  was  abandoned  on  the  Ist  Feb.,  and 
there  could  be  no  general  average  after  that ' 
The  adventui-e  may  continue  though  the  sli 
lost.    See 

Birkley  v.  Pretgrave,  1  East,  220; 

Kemp  V.  Halliday,  13  L.  T.  Rep.  N.  S.  25< 
L.  J.  233,  Q.  B.  (per  Blackburn,  J.). 
As  to  the  charge  for  the  employment  of  an  a 
to  superintend  the  salvage,  this  is  an  attem; 
extend  the  principle  of  Schuster  v.  Fletche 
L.  T.  Rep.  N.  S.  605 ;  3  Q.  B.  Div.  418),  whi( 
not  good  law,  or,  at  best,  only  applied  to  the 
cumstances  of  the  particular  case.  No  donb 
owner  cannot  charge  for  his  own  services,  bu 
may  incur  reasonable  expenses  in  the  employi 
of  agents  on  the  principle  laid  down  in  Speigi 
Gaunt  (50  L.  T.  Rep.  N.  S.  330;  9  App.  Ca 
The  commission  on  the  sale  is  also  a  reasoi 
charge.    See 

Keay  v.  Fenwici,  1  C.  P.  Div.  745. 
[Loi-d  Halsbuey  refeiTed   to    Mordy  v.  } 
4  B.  &  C.  394.] 

/.  Walton,  Q.C.  and  /.  A.  Hamilton,  for 
respondents,  contended  that  all  charges  inci 
after  cargo  got  to  the  top  of  the  cliff  mast 
upon  the  shipowner.  It  was  then  in  a  plat 
safety,  and  all  that  was  done  after  that  wa 
forward  it  to  the  port  of  destination  in  order 
the  shipowner  might  earn  his  freight.  Gei 
average  ceases  when  the  common  adveo 
breaks  up  and  the  hope  of  prosecuting  it  sno 
fuUy  ends ;  i.e.,  when  the  cargo  is  removed  1 
the  wrecked  ship  to  a  place  of  safety.  The  ( 
owner  has  no  right  to  charge  for  the  services  c 
own  agent  or  the  brokerage  which  he  had  to 
Such  charges  must  fall  on  freight.  No  d 
Schuster  v.  Fletcher  is  difficidt  to  understan 
the  facts,  but  it  lays  down  a  sound  principle. 
Cohen,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  I 
ships  took  time  to  consider  their  judgment. 

March  20. — Their  Lordships  gave  judgi 
as  follows  : — 

The  Lord  Chancellob  (Herschell).— 
Lords :  On  the  29th  Jan.  1889  a  vessel  called 
Sir  Walter  Raleigh  took  the  ground  near  ( 
Grisnez ;  she  was  laden  with  a  valuable  carg 
wool  and  other  merchandise.  The  appellant* 
the  owners  of  that  vessel.    As  soon  as  they  h 
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of  the  dia&sier  they  communicated  with  a  firm 
carrying  on  business  in  the  city  of  London, 
Messrs.  Anderson,  Anderson,  and  Co.,  who  they 
knew  had  had  erperience  in  salvage  operations  and 
indealiugwith  disasters  of  this  description.  Accord- 
ingly they  instructed  Messrs.  Anderson,  Ander- 
son, and  Co.  to  take  the  necessary  steps  in  their 
interest  and  in  the  interest  of  the  others  concerned 
in  the  adventure.  Messrs.  Anderson,  Anderson, 
and  Co.  preceded  at  once  to  do  what  they  could 
to  save  both  the  ship  and  cargo.  They  sent  Mr. 
Gavin  Anderson,  who,  though  of  the  same  name, 
was  not  a  member  of  their  firm,  to  the  site  of  the 
diaaater,  and  they  also  made  an  arrangement  with 
a  local  firm,  Messrs.  Adam  and  Co.,  bankers,  of 
Boulogne,  to  do  the  best  they  could  to  save  the 
cargo.  In  the  result,  it  was  arrajiged  that  Messrs. 
Anderson,  Anderson,  and  Co.  should  receive  7501. 
for  their  services.  One  half  of  this  sum  by 
arrangement  between  them  and  Mr.  Gravin  Ander- 
son was  to  be  his,  the  other  half  was  to  be  theirs. 
An  arrangement  was  entered  into  with  the  firm  of 
Adam  and  Co.,  of  Boulogne,  that  they  should 
receive  a  percentage  upon  the  cargo  salved,  and 
this  percentage  proved  to  amount  to  a  sum  of 
1500J.  The  cargo  was  all  saved,  but  consider- 
able portions  of  it,  for  the  cargo  consisted 
of  wool — were  in  a  damaged  condition.  The  cargo 
wag  taken  from  the  ship,  carried  up  to  the  top  of 
the  cliff,  and  there  placed  for  a  time  until  it  was 
conveyed  by  carte  to  Boulogne.  A  good  deal  of 
it  was  wetted  by  sea  water,  and  had  to  be  attended 
to,  to  prevent  the  deterioration  and  the  destruc- 
tion of  the  wetted  cargo  and  the  cargo  which  had 
been  in  contact  with  it.  The  cargo  was  taken  in 
carts  from  Andresselles,  where  it  had  been  stoi-ed 
merely  in  an  open  field,  to  Boulogne,  where  it  was 
placed  upon  the  quay.  Steps  were  then  taken  to 
spread  it  out  and  protect  it  from  deterioration  and 
destmction,  and  ultimately  it  was  forwarded  from 
there  to  its  destination  in  London.  It  is  obvious 
tiiat  the  transactions  to  which  I  have  referred  gave 
rise  to  a  claim  for  general  average,  and  a  general 
average  bond  was  entered  into  by  the  respondents, 
wbo  were  owners  of  a  portion  of  the  cargo,  by 
which  they  agreed  to  pay  their  "  proper  and  re- 
spective proportion  of  all  general  or  particular 
average  salvage  or  special  or  other  charges  which 
may  be  found  to  be  chargeable  upon  their  respec- 
tive consignments  or  to  which  the  shippers  or 
owners  of  consignments  may  be  liable  to  contri- 
bnte  in  respect  thereof."  The  matter  was  put  into 
tiie  hands  of  an  eminent  firm  of  average  adjusters 
to  make  out  the  average  statement,  and  they  made 
ont  a  statement  allotting  as  they  thought  right  to 
the  various  interests  the  expenses  that  had  been 
pud  or  incurred.  The  result  of  that  average 
statement  was  to  show  a  sum  due  from  the  present 
Tespondente,  as  owners  of  a  portion  of  the  cargo 
to  the  appellants  the  shipowners.  A  dispute 
having  arisen  a«  to  whether  certain  items  had  been 
taken  into  account  which  ought  not  to  have  been 
taken  into  account,  an  action  was  brought  by  the 
present  appellants  to  recover  the  siun  which 
speared  to  be  due  to  them  according  to  the  aver- 
age statement.  The  defendants*  resisted  this 
claim,  and  the  matter  came  to  trial  before 
Lawrauce,  J.  Only  two  questions  were  dealt  with 
in  the  judgment  of  the  learned  judge ;  he  treated 
those  as  the  only  questions  in  dispute  before  him  ; 
the  one  related  to  the  payment  of  7501.  to  Messrs. 
Anderson,  Anderson,  and  Co.,  which  it  was  con- 


tended ought  not — or,  at  all  events,  the  greater 
part  of  it  ought  not — to  be  charged;  the  other 
related  to  a  sum  of  2^  per  cent,  commission  in 
respect  of  the  sale  of  wool,  which,  owing  to  the 
destruction  of  marks  and  other  causes,  could  not 
be  identified  as  belonging  to  particular  consignees. 
These  questions  Lawrance,  J.  decided  in  favour  of 
the  present  appellants.  When  his  judgment  was 
concluded  I  ooserve  that  Mr.  Barnes,  who  was 
counsel  for  the  present  respondents,  said  that  the 
leai-ned  judge  had  not  dealt  vrith  another  question, 
viz.,  the  payment  of  15002.  to  Messrs.  Adam,  and 
that  it  was  contended  that  that  was  an  excessive 
and  unreasonable  payment,  and  also  that  it  had 
not  been  properly  distributed  by  the  average 
adjuster.  Lawi-ance,  J.  said  that  if  called  upon  he 
was  prepared  to  decide,  as  he  thought  he  was 
bound  to  do  on  the  evidence  before  him,  that  the 
payment  was  a  reasonable  one.  The  case  then 
went  to  the  Court  of  Appeal,  and  the  Court  of 
Appeal  made  an  order  declaring  "  that  only  so 
much  of  the  15002.  paid  to  Messrs.  Adam  as  is  due 
in  respect  of  work  done  up  to  the  end  of  the  1st 
Feb.  1889  and  saperintendmg  the  extra  work  done 
in  saving  the  goods  from  deterioration  at  the  top 
of  the  cliff  up  to  the  same  date  should  be  allowed 
as  general  average,  and  only  to  the  extent  of  a 
reasonable  remuneration  to  Messrs.  Adam ;  that 
only  so  much  of  the  sum  of  3752.  paid  to  Mr. 
Gavin  Anderson  should  be  bixiught  into  general 
average  account  as  represents  the  fair  and  reason- 
able remuneration  of  Mr.  Gavin  Anderson  at  the 
end  of  the  1st  Feb.  1889  ;  that  no  part  of  the 
further  sum  of  3752.  retained  by  Messrs.  Anderson 
should  be  charged  as  general  average  in  any  way 
against  the  cargo ;  that  no  part  of  the  2i  per  cent, 
commission  charged  for  the  saleof  the  unidentified 
portions  of  the  cargo  should  be  brought  into 
general  average  account  or  chained  against  the 
defendants."  Then  there  was  a  declaration  with 
regard  to  the  sums  paid  for  tugs  and  pumps,  and 
as  to  wages,  with  wnich  I  need  not  trouble  your 
Lordships,  because  no  question  arises  with  regard 
to  them  now — there  was  no  contest  at  the  bar 
relating  to  that  part  of  the  case.  Your  Lordships 
wUl  observe  that  the  foundation  of  the  order  made 
by  the  Court  of  Appeal  is  this,  that  there  could  be 
no  general  average  charged  in  respect  of  anything 
that  was  done  after  the  1st  Feb.,  and  that  there- 
fore, whether  the  expenses  incun-ed  after  that  date 
related  to  the  actual  dealing  with  the  cargo  or  were 
charges  for  the  superintendence  of  the  salvage 
operations,  it  was  equally  improper  to  make  any 
general  average  charge  in  respect  of  them.  In 
the  Court  of  Appeal  the  learned  judges  took  the 
view  that  by  the  Ist  Feb.  the  conclusion  had 
been  arrived  at  that  it  was  impossible  to  save 
the  ship,  and  that  therefore  no  expenditure  after 
that  date  was  incurred  for  the  general  good  of 
the  ship  and  cargo,  but  only  for  the  benefit  of 
the  cargo  or  for  the  benefit  of  the  freight.  It  is 
stated  in  one  of  the  judgments  that  it  appeared 
to  be  admitted  that  that  was  the  case.  As  far  as 
one  can  discover,  that  was  a  misappi-ehension  on 
the  part  of  the  learned  judges.  The  learned 
counsel  who  appeared  at  the  bar  for  the  respon- 
dents conceded,  when  the  case  was  argued  here. 
that  it  was  impossible  for  them  to  maintain  that 
position;  and  indeed,  when  the  correspondence 
and  the  evidence  are  looked  ati  it  is  obvious  that 
he  was  right  in  making  that  concession.  It  is 
quite  true  that  on  the  Ist  Feb..,  bad  weather 
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having  set  in,  the  tugs  were  sent  away,  but  the 
letter  which  refers  to  the  sending  away  of  the 
tugs  says  that  if  the  weather  improved  the  tugs 
could  be  recalled;  and  much  later  than  that,  as 
late  as  the  14th  Feb..  there  is  a  letter  which  dis- 
tinctly shows  that  the  hope  of  saving  the  ship 
had  not  even  then  been  abandoned,  and  it  was 
certainly  not  till  a  later  date  than  that  that  all 
hope  of  saving  the  ship  was  abandoned.  Therefore 
it  IS  quite  clear  that  the  foundation  of  the  judg- 
ment in  the  Court  of  Appeal  fails  in  point  of  fact. 
It  is  impossible  to  draw  a  line  at  the  1st  Feb., 
;and  to  say  that  nothing  after  that  date  can  be 
■general  average.  Indeed  I  come  to  the  conclusion 
-that  the  whole  of  the  cargo  was  discharged,  as  far 
-as  appears  upon  the  correspondence  and  evidence, 
■before  it  can  be  said  that  all  hope  of  saving  the 
ship  was  abandoned.  If  not  all,  at  all  events  so 
nearly  all  that  it  is  not  worth  while  attempting  to 
make  the  distinction.  Therefore  it  was  i-eally 
admitted  by  the  learned  counsel  for  the  respon- 
dents that  the  order  of  the  Court  of  Appeal  as  it 
stood  could  not  be  supported  I  may  add  that  I 
should  not  myself  be  altogether  prepared  to 
admit  that,  even  if  you  were  to  draw  the  line  at 
the  1st  Feb.,  and  if  before  that  date  the  cargo 
had  been  taken  out  of  the  ship  for  the  purpose 
of  saving  it,  and  by  a  continuous  operation  the 
cargo  was  put  in  a  place  of  safety,  although 
some  of  that  expenditure  might  have  been  in- 
curred after  the  Ist  Feb.,  it  might  not  be  per- 
fectly, fitly,  and  properly  treated  as  general 
average  expenditure.  The  learned  counsel  for 
the  respondents  contended  before  your  Lordships 
that  the  sum  which  was  paid  to  Messrs.  Adam 
was  not  properly  distributed,  and  that  it  ought 
in  the  main,  if  it  was  payable  at  all,  to  be  treated 
as  a  payment  made  on  account  of  the  freight. 
No  great  stress  was  laid  at  the  bar  upon  the 
amoimt.  The  learned  counsel  did  not  seek  to 
aak  your  Lordships  to  disturb  the  finding  of 
Lawrance,  J.  that  whatever  portions  of  the 
adventure  it  ought  to  be  attributed  to  it 
was  not  an  unreasonable  sum  in  itself,  having 
regard  to  all  the  circumstances.  But  the 
learned  counsel  also  argued  that  the  sum  of 
7502.,  which  was  paid  to  Messrs.  Anderson, 
Anderson,  and  Co.,  in  so  far  as  it  represented  work 
done  by  Messrs.  Anderson,  Anderson,  and  Co.,  on 
behalf  of  the  shipowner,  which  the  shipowner 
might  hare  performed  under  circumstances  to 
which  I  will  call  your  Lordships'  attention 
pi^esently,  could  not  be  treated  as  payable  at  all 
by  any  of  the  other  intereste  to  the  shipowner, 
that  it  was  a  matter  for  the  shipowner  himself, 
that  it  merely  represented  the  discharge  of  a  duty 
incumbent  upon  the  shipowner  himself  and  ought 
not  to  be  brought  into  the  general  average  accoimt 
at  all.  He  also  contended  that,  so  far  as  it  was 
properly  brought  into  the  average  account,  in 
regard,  for  example,  to  the  services  rendered  by 
Mr.  Gavin  Anderson  in  France,  it  had  not  been 
properly  distributed,  that  it  ought  to  fall  sub- 
stantially on  freight,  and  not  to  be  charged,  as  it 
had  been,  to  other  intereste.  The  third  point 
which  he  raised  was,  that  the  2J  per  cent,  com- 
mission, which  was  charged  in  connection  with 
the  sale  of  the  unidentified  wool,  was  an  amount 
which  the  shipowner  must  himself  bear,  and 
could  not  charge  to  any  of  the  other  intereste. 
Those  were  the  pointe  which  were  argued  before 
this  House,  and  1  think  it  was  clear,  in  the  course 


of  the  argument,  that  the  main  contesi 
whether  the  charges  by  Messrs.  And 
Anderson,  and  Co.  were  such  as  conld  be 
against  other  intereste  at  all — ^whether  the 
not  merely  represent  work  of  the  shipowner 
he  ought  to  have  done  himself,  or,  if  be  ch 
employ  others  to  do,  must  treat  as  if  he  hac 
it  himself,  and  therefore  could  not  char 
anybody  else  the  expense  of  doing  it.  The 
with  regard  to  the  2§  per  cent.  There  w. 
attempt  or  desire  to  re-oi)en  the  whole  c 
average  statement,  and  therefore  I  do  not  pi 
to  deal  with  the  average  stetement  except 
as  it  relates  to  the  particular  items  to  wl 
have  called  attention.  Of  course,  so  far  as  re 
so  much  of  the  I500Z.  as  was  to  be  charge 
same  question  would  arise  as  arises  with  regi 
the  apportionment  of  the  7502.  The  cargo, 
have  said,  was  brought  up  to  the  top  of  th 
at  Andresselles.  The  case  on  behalf  o 
i-espondente  was  this,  that  it  was  then  saved 
it  had  been  rescued  from  sea  peril,  and  w. 
longer  in  any  such  peril;  that  all  the  eipenc 
after  that  dkte,  except  such  expenditure  as  i 
relate  to  the  mere  drying  of  the  wool,  or  pi 
it  into  a  position  to  dry,  was  expenditure  d; 
shipowner  on  his  own  account,  in  order  to  eai 
freight,  and  that  consequently  it  could  be  ch 
only  against  freight,  not  general  average :  tl 
coiud  not  be  charged  against  the  cargo,  a 
could  not  be  charged  against  the  cargo  and  fn 
I  think  the  leai-ned  counsel  wei-e  right  in  s) 
that  the  money  paid  for  superintendence,  wh 
to  Messrs  Adam  or  to  Mr.  Gavin  Anderson, 
be  dealt  with  in  the  same  way  as  the  expend 
on  work  to  which  the  superintendence  was  ap] 
Therefore,  the  question  which  arises  is,  whi 
the  contention  of  the  respondente  is  weU  foa 
with  regard  to  the  expenditure  incurred  ii 
carriage  of  this  wool  from  Andreaselles  to 
logne,  a  distance,  I  believe,  of  twelve  miles,  v 
it  was  teken  in  carte.  Their  argument  is  this 
owner  of  the  ship  was  at  liberty  to  carry  it  < 
order  to  earn  his  freight.  In  being  taken 
Andresselles  to  Boulogne  it  was  in  transit  on 
journey,  which  was  ultimately  completed  i 
being  reshipped  at  Boulogne  and  brought  ov 
London,  and  therefore  all  the  expenditure.  wh( 
as  cost  of  carriage,  or  as  cost  of  superintend* 
must  be  regarded  as  expenditure  by  the  i 
owner  on  his  own  account  for  the  purpoe 
earning  his  freight.  I  do  not  suppose  that  H 
be  doubted  that,  if  it  were  the  true  view  of 
facts  that  the  expenditure  was,  and  could  onl 
regarded  as,  expenditure  incurred  for  that  por 
it  was  expenditure  which  the  shipowner  i 
himself  bear.  But  then,  it  is  said  on  behalf  o 
appellants  that  that  is  an  erroneous  view, 
the  cargo,  which  was  a  perishable  cargo,  had  i 
wetted  by  sea  water,  and  it  would  have  1 
absolutely  impossible,  with  any  regard  to 
intereste  of  the  owners  of  the  cargo,  to  leave 
wool  where  it  had  fii-st  been  put,  namely,  in  a 
just  above  the  scene  of  the  disaster  at  Andresse 
that,  if  the  intereste  of  the  cargo  alone  had  1 
regarded,  any  prudent  person  would  have  U 
the  wool  to  Boulogne,  where  it  could  have  i 
properly  dealt  with  on  the  quay  or  put  into  i 
and  proper  warehouse.  Ana  therefore,  it  is  i 
either  in  the  first  place  this  was  general  avei 
because  it  was  a  continuous  act  from  the  tin 
the  commencement  of  the  salvage  for  the  bei 
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I  ship  and  cargo  (when  you  have  begun  thus 
icharge  the  cargo,  jou  at  the  same  time 
in  the  ship  and  save  the  cargo  for  the 
ion  benefit),  that  that  continuous  operation 

rbeen  commenced,  until  the  cargo  can  be 
in  a  position  of  safety  it  is  all  general 
ge ;  or.  in  the  second  place  it  is  said,  if  all 
is  not  to  be  regarded  as  general  average, 
t  may  be  regarded  as  having  been  done  on 
f  of  the  cargo,  even  more  than  done  with  the 
3f  earning  freight,  and  for  this  reason  the 
wner,  acting  on  behalf  of  the  cargo  owner 
bviously,  under  the  cireumstances  of  such  a 
ser  as  this,  bound  to  take  all  reasonable  means 
ice  the  cargo  in  a  position  of  safety.  If  the 
I  had  not  been  of  a  perishable  description 
ibly  his  duty  would  nave  terminated  at 
esselles  as  soon  as  the  wool  had  been 
)ut  of  reach  of  the  sea  ;  but  with  a  cargo 
1  might  deteriorate  from  exposure  to 
breather  and  become  entirely  destroyed, 
trther    steps   were    not    taken    to    protect 

would  have  been  bound,  it  is  said,  even  if  he 
nade  up  his  mind  not  to  carry  it  on  to  its 
nation  in  his  own  interest,  to  take  it  on  to 
ogne  just  as  he  did,  and  therefore,  as  he  was 
xiund  at  any  particular  time  to  make  his 
ion,  but  might  make  it  at  any  reasonable 

he  cannot  be  said  to  have  been  doing  this 
ehalf  of  the  freight,  inasmuch  as,  if  he  had 
■mined  when  it  came  to  Boulogne  not  to 
r  it  on,  he  must  equally  have  incurred  the 
iditure,  and  the  expenditure  must  then  clearly 

fallen  upon  the  cargo,  and  could  not  lie  said 
ly  respect  to  have  had  reference  to  freight. 
I  the  third  alternative  which  was  put  was 

It  may  be  regarded,  it  is  said,  as  expendi- 
on  account  both  of  cargo  and  freight  which 
t  to  be  charged  to  both.  It  was  incurred,  on 
me  hand,  for  the  purpose  of  placing  the  cargo 

position  of  safety ;  and,  on  the  other  hand, 
he  purpose  of  enabling  the  shipowner  to  earn 
reight,  and  therefore  it  is  properly  chargeable 
(th.  Those  three  alternatives  were  presented 
3nr  Lordships  by  the  learned  coimsel  who 
ed  the  case  for  the  appellants  at  your  Lord- 
1'  bar.     It  is  obvious  that  the  respondents  can 

succeed  in  their  contention  if  they  can 
)h8h  that  this  expenditure  must  be  regarded 
iving  been  made  on  behalf  of  freight  only, 
er  of  the  other  alternatives  is  fatal  to  them. 

was  general  average,  if  it  was  to  be  charged 
ost  cargo,  or  if  it  was  to  be  charged  against 
o  and  freight,  they  must  equally  fail.  I 
lot  entertain  any  doubt  that  one  or  other  of 
:hree  contentions  on  the  part  of  the  appellants 
t  prevail.  It  seems  to  me  that,  when  once  the 
ilusion  of  fact  which  I  have  stated  is  arrived 
Jiat  the  cargo  was  not  safe  where  it  was  at 
resselles,  and  that  if  the  safety  of  the  cargo 
e  was  regarded  it  ought  to  have  been  taken 
Boulogne,  it  was  impossible  to  say  that  this 
be  treated  as  an  expenditure  on  account  of 
;ht.  It  is  said  that  when  the  expenditure  was 
rred  the  shipowner  had  already  determined 
elected  to  carry  it  on,  and  that,  therefore,  as 
ad  made  that  election,  he  may  be  regarded  as 
ig  it  on  account  of  his  freight,  even  although 
lentally  it  benefited  the  cargo.  I  can  see  no 
of  election  such  as  is  contended  for.  It  is 
•■  that  the  shipowner  had  looked  out  for  vessels, 
had  made  certain  arrangements  with  vessels. 


with  a  view  to  the  carriage  of  this  cargo  ;  but,  if 
those  persons  had  refused  to  carry  out  their  con- 
tracts, or  if  freights  had  gone  up  very  much,  he 
might  have  chajiged  his  mind  and  never  have 
shipped  this  cargo  at  all.  He  had  done  no  act 
whicn  conclusively  determined  his  election. 
Down  to  the  time  when  this  cargo  arrived 
at  Boulogne  and  all  the  expense  arising 
thereupon  was  incurred,  it  was  perfectly  open 
to  the  shipowner  to  say,  and  he  would  have 
incurred  no  liability  to  anybody  if  he  had  said,  "  I 
shall  not  carry  it  on  because  it  will  not  answer  my 
purpose  to  do  so."  Under  those  circumstances  it 
seems  to  me  impossible  to  say  that  this  expend!' 
ture  can  lie  treated  as  chargeable  against  the 
fi-eight.  It  is  not  necessai-y  to  say  whether  it  is  to 
be  treated  as  a  charge  upon  general  average,  or 
whether  it  is  to  be  treated  as  a  cliargc  agaiast 
cargo,  or  whether  it  is  to  be  treated  as  a  charge 
against  cargo  and  freight.  One  or  other  of  those 
views,  according  to  my  judgment,  must  be  the 
correct  one,  and  it  is  not  essential  to  determine 
which.  That  really  disposes  of  the  case,  except  so 
far  as  regards  the  question  whether  the  charges  by 
Messrs.  Anderson,  Anderson,  and  Co.  could  pro- 
perly be  made  at  all.  Now,  the  contention  on 
oehalf  of  the  respondents  was,  that  the  matter  wa« 
concluded  by  a  decision  in  the  Queen's  Bench 
Division  in  the  case  of  Schuster  v.  Fletcher  (38 
L.  T.  Eep.  N.  S.  605  ;  3  Q.  B.  Div.  418),  and  that  the 
shipowner  ought  to  have  himself  done  all  those 
things  which  Messrs.  Anderson,  Anderson,  and 
Co.  did,  or  that,  if  he  chose  not  to  do  thein  him- 
self, he  could  not  make  any  charge  in  respect  of 
them.  I  will  deal  presently  somewhat  in  detail 
with  the  case  of  Schyster  v.  FMcher,  but  I  will 
deal  first  with  the  matter  apart  from  authority. 
There  is  no  doubt  that  when  a  disaster  of  this 
kind  happens  the  shipowner  is  bound  to  use  his 
best  endeavours  in  the  interest  of  all  concerned ; 
but  whether  he  is  to  do  anything  himself,  and 
what  he  ought  to  do  himself  without  making  a 
charge  for  it,  must,  it  seems  to  me,  depend  upon 
the  circumstances  of  the  case ;  there  can  be  no 
rigid  rule  of  law  laid  down  with  regard  to  it.  It 
would  in  some  cases,  as  it  strikes  me,  be  most  un- 
reasonable not  to  allow  the  shipowner  to  employ 
others  to  do  the  work,  whilst  in  other  cases  it 
would  he  most  unreasonable  that  he  should,  or 
that  if  be  did  he  should  make  any  charge  in 
respect  of  it.  Now,  what  were  the  circumstances 
here .'  The  shipowner  was  at  Aberdeen ;  this 
disaster  happened  on  the  coast  of  France.  In  an 
emergency  of  this  description  time  is  of  the 
utmost  importance.  It  is  quite  true,  as  was  said, 
that  the  shipowner  might  have  come  up  to 
London,  he  might  have  looked  about  and  made 
inquiries  as  to  the  tugs  that  would  be  available, 
and  as  to  what  would  be  the  best  steps  to  he  taken. 
These  are  not  matters  within  the  every-day 
experience  of  every  shipowner  wherever  a  disaster 
may  happen,  and  cannot  be  reasonably  assumed 
to  be  so ;  and  the  disaster  and  damage  occa- 
sioned by  delay,  under  such  circumstances, 
may  very  greatly  counterbalance  the  expendi- 
ture which  is  incurred  in  employing  a  person 
who  does  know  about  such  things,  who  is 
accustomed  to  deal  with  them,  and  will  therefore 
be  able  promptly  to  send  the  requisite  aid,  or  take 
the  l^est  steps  so  as  to  cause  the  disaster  to  be  as 
small  as  possible.  Now,  in  this  case,  the  shipowner, 
who  was  in  Aberdeen,  employed  a  firm  in  London 
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who  had  had  experience  in  operations  of  this 
description,  and  what  was  the  result  P  That  steps 
were  taken  with  the  gpreatest  promptitude  ;  that 
tugs  were  on  the  spot  very  early,  and  an  arrange- 
ment made  with  them  ;  that  an  experienced  man 
was  sent  over  to  \ook  after  the  interests  of  those 
concerned;  that  very  speedily  an  arrangement 
was  made  with  a  French  firm  accustomed  to  deal 
with  such  matters,  whose  influence  and  position 
in  a  foreign  country  no  doubt  greatly  facilitated 
the  proceedings.  Under  those  circumstances,  how 
can  it  be  said  that  a  shipowner  who  takes  that 
course,  and  would  really  if  he  had  attempted  to  do 
the  thing  himself  have  "been  acting  most  prejudi- 
cially for  the  interests  of  all  concerned,  ought  him- 
self to  bear  the  expenditure,  which  is  an  extra- 
ordinai7  expenditure,  incurred  for  the  benefit  of 
all  concerned  in  the  entire  undertaking  P  I  know 
of  no  principle  of  law  which  would  prohibit  a 
shipowner  from  acting  in  such  a  reasonable 
manner,  or  would  prohibit  him,  if  when  he  so  acts, 
and  the  disaster  leads  to  extraordinary  expendi- 
ture, from  seeking  to  distribute  that  extraordinary 
expenditure  over  the  interests  which  he  sought  to 
protect,  and  did  protect  and  benefit  by  it.  So 
much  with  regard  to  the  principle.  I  quite  con- 
cede that  a  shipowner  owes  a  duty  to  all  inte- 
rested ;  that  he  is  bound  to  discharge  that  duty  ; 
that  he  cannot  throw  the  expense  of  doing  what 
he  ought  to  do  himself  upon  some  other  interests 
because  he  chooses  to  employ  somebody  else. 
Whilst  conceding  that,  it  appears  to  me  clear  that 
there  are  many  cases  where  the  employment  of 
others  is  a  reasonable  and  right  course  to  take  ; 
and  where  by  such  employment  extraordinary 
expenditure  is  incurred  for  the  general  benefit,  I 
am  at  a  loss  to  see  why  it  may  not  be  distributed 
over  those  who  receive  the  benefit.  Then  it  is 
said  that  the  contrary  principle  has  been  laid 
down  in  Schuster  v.  Fletcher.  I  am  bound  to 
admit  that  I  have  a  good  deal  of  difiiculty  in 
ascertaining  what  principle,  if  any,  was  laid  down 
in  Schuster  v.  Fletcher.  With  all  respect  to  the 
learned  judges  who  took  part  in  it,  I  cannot  call 
it  a  very  satisfactory  case.  If  it  is  supposed  to  have 
laid  down  that  under  no  circumstances  may  a 
shipowner  employ  others  to  do  work  for  him  at  a 
distance  from  the  place  where  he  carries  on  his 
business,  which  if  the  disaster  had  happened  at 
the  place  where  he  carries  on  his  business  he 
would.have  been  bound  to  do  himself,  then  all  I 
can  say  is  that,  if  it  is  supposed  to  lay  down  any 
such  general  principle,  I  respectfully  altogether 
dissent  from  it.  If  it  does  not  lay  down  that 
general  principle,  it  is  difficult  to  see  what  prin- 
ciple it  can  be  said  to  lay  down  that  would  be 
applicable  to  or  govern  this  case.  There  the 
circumstances  as  regards  the  occurrences  to  the 
ship  were  very  similai-  to  the  present :  "  A  ship 
during  her  voyage  from  India  to  London  was 
stranded  on  the  coast  of  Fi-ance.  The  shipowner 
despatched  his  manager  and  otlier  persons  to  take 
part  in  the  necessary  salvage  operations,  and  the 
whole  of  the  cargo  was  saved,  tiunashipped,  and 
brought  forward  to  London,  and  the  freight  earned. 
Part  of  the  cargo  which  could  not  be  identified 
was  sold  by  the  shipowner  by  arrangement 
with  the  consignee  through  a  broker,  who 
received  his  brokerage," — that  is  the  brokerage 
question  with  which  I  will  deal  in  a  moment. 
'■  In  the  average  statement  a  remuneration  to  the 
shipowner  for  arranging  for  salvage  operations, 


receiving  cargo,  meeting  and  arranging  with 
signees,  and  receiving  and  paying  proceeds 
generally  conducting  the  business,  was  cha 
partly  to  general  average  and  partly  as  partii 
average  on  the  several  interests  rateably, 
average  stater  thinking  that  the  amount  ^ 
reasonable  remuneration  to  the  shipowner  fo 
services,  and  for  commission  on  the  sale  o\ 
identified  cargo,  and  on  disbursements.  Held, 
under  the  circumstances  the  amount  was 
properly  charged,  and  could  not  be  recov 
tbei-e  being  no  contract  on  the  part  of  the  o? 
of  the  cargo  to  remunerate  the  shipowner  fo 
services,  a  great  part  of  which  had  been  rent 
with  the  object  of  earning  his  freight."  It 
be  observed  that  in  the  14th  paragraph  of 
case  it  was  alleged  that  "  The  defendan 
curred  considerable  trouble  in  chartering  i 
to  carry  on  the  cargo  from  Boulogne  to  Lor 
and  in  sending  out  lighters  and  necessary  a 
ances  to  Boulogne,  and  in  the  identificatic 
so  much  of  the  cargo  as  was  identified." 
case  was  somewhat  confused  by  reason  of 
introduction  of  the  firm  of  Messrs.  G 
Fletcher  and  Co.,  who  seem  to  have  taken  i 
part  in  these  operations,  G.  H.  Fletcher  ant 
being  a  firm  of  which  the  defendant  had 
merly  been,  but  was  not  then,  a  member, 
some  of  his  work  appears  to  have  been  doi 
them.  The  charge  made  in  respect  of  this 
was  a  sum  of  2500Z.  The  case  stated  that 
sum  of  2500Z.  does  not  represent  any  sum  w 
the  defendant  has  paid,  or  rendered  hii 
liable  to  pay,  to  G.  H.  Fletcher  and  Co." 
average  stater  thought  that  it  "  was  a  reasot 
remuneration  to  the  defendant  as  ahipown* 
respect  of  his  services  hereinbefore  menti( 
and  in  respect  of  his  advances  for  disburseme 
Now,  in  the  judgment  of  Cockbum,  L.C.J 
says :  "  Our  judgment  must  be  against  the  i 
owner,  for  the  charge  is  one  which  cauno 
supported.  It  divides  itself  into  two  h< 
one  for  getting  the  ship  away  from  the  ] 
where  she  stranded;  and  the  other  for  tro 
taken  in  transferring  the  cargo,  identifying 
of  it,  and  arranging  for  the  sale  of  another 
which  could  not  be  identified.  I  think  t 
services  have  nothing  in  common  with  gei 
average.  General  average  presupposes  e 
sacrifice  for  the  benefit  of  the  whole  adveni 
which  must  be  borne  equally  by  all.  Here 
shipowner  had  an  interest  in  getting  the  ship 
and  bringing  the  cargo  into  port  in  order  tha 
might  earn  his  freight.  He  cannot  be  allowe 
throw  the  whole  cost  of  these  proceedings  t 
those  who  to  some  extent  share  in  the  be 
from  them."  If  he  was  attempting  to  do  t 
it  would  certainly  be  a  most  unreasonable  tl 
"A  great  deal  of  what  he  has  done  was  in 
perfoi-mance  of  his  own  contract.  He  was  be 
to  use  every  effort  to  convey  the  cargo  safe! 
its  destination,  and  could  only  give  up  the 
when  it  was  hopeless."  I  think  that  is  an  o 
statement  of  the  law.  He  might  elect  to  c 
it  on  after  the  ship  had  been  lost,  but  he  was 
boimd  to  do  so.  "  It  cannot  be  said  that  the 
was  hopeless,  when  he  was  able  at  the  cost  of  s 
trouble  to  bring  the  cargo  into  port."  That  i 
that  was  said  upon  that  point.  Mellor,  J.  s 
"  I  am  of  the  same  opinion  on  both  points. 
McLeod  has  argued  that  the  consignees  stooi 
while  the   shipowner   was  taking  extraordii 
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le,  and  ought  therefore  to  recompense  him  for 
3nt  the  defendant  was  reallj  doing  nothing 
than  his  own  interests  required  him  to  do. 
in  that  case  it  may  be  that  the  defendant  did 
}g  more  as  regards  that  part  of  the  operation, 
18  a  shipowner  he  was  bound  to  do,  and  did 
aploy  anybody  or  incur  any  liability  or  pay 
ing  in  respect  of  it ;  but,  as  I  have  saia,  I 
t  see  that  it  anywhere  lays  down  the 
pie  that,  if  a  shipowner  employs  another 
reasonably  and  properly,  and  incurs  extra- 
iry  expenditure  by  so  doing,  if  he  so 
ivs  tliem  and  incurs  that  expenditure  not 
for  his  own  benefit,  but  for  the  general 
t,  and  in  the  hope  of  averting  further 
er.  he  cannot  charge  that  expenditure 
;t  the  interests  concerned.  In  the  present 
[  have  griven  my  reasons  for  thinking  that 
u-ned  judge  who  tried  this  case  was  right  in 
>ncluaion  that  this  was  an  expenditure 
rly  and  reasonably  incurred  by  the  ship. 
s,  the  appellants,  and  if  so  incurred  I  have 
that  I  think  that  it  cannot  be  charged  only 
ight,  and  that  therefore  the  contention  of 
'spondents  fails.  There  remains  only  the 
on  of  the  2J  per  cent,  commission  on  the 
f  the  unidentified  wool.  That  point  also 
in  Schuster  v.  Fletcher.  It  was  said  in 
i-aph  22 :  "  Where  unidentified  goods  have 
sold  and  the  sale  is  managed,  not  by  the 
mer  himself,  but  by  the  shiplsroker.  or  some 
person,  a  commission  to  such  person  (in 
>n  to  the  selling  broker's  brokerage)  is 
'd  and  allowed."  Therefore  the  practice 
jparently  been  down  to  that  time  to  charge 
How  the  brokerage.  With  regard  to  that 
the  Lord  Chief  Justice  says :  "  As  to  the 
ie  incurred  in  respect  of  the  articles  which 
nidentified,  he  took  no  further  trouble,  but 
hem  thi'ougb  a  broker,  who  received  his 
•age."  The  point  raised  seems  to  me  to  be 
nd  it  also  strikes  me  as  a  question  of  fact 
)t  of  law :  In  putting  the  unidentified  goods 
le  hands  of  a  commission  merchant  for  sale, 
the  shipowner  he  acting  in  a  reasonable  and 
'  niaoner,  or  ought  he  himself  to  have 
:ed  with  the  selling  broker,  and  therefore  be 
d  to  charge  no  more  than  the  selling 
's  half  per  cent,  brokerage  J*  The  learned 
who  tried  the  case  has  found  that  this  was 
able,  it  has  been  allowed  by  the  average 
and  unless  in  point  of  law  it  can  be  said 
I  charge  which,  under  no  circumstances,  can 
ly  be  made,  it  would  be  impossible  for  your 
lips,  in  the  argument  of  this  case,  and  at 
tage,  to  enter  upon  such  an  inquiry  and  to 
line  whether  the  charge  of  2^  per  cent, 
under  such  circumstances  was  a  reasonable 
!.  A  shipowner,  of  course,  is  not  bound  to 
mself ;  in  selling  he  may  do  what  is  reaaon- 
nd  fair  and  just  under  the  circumstances. 
s  no  business  to  incur  expense  unreasonably, 
t  money  unnecessarily  mto  other  people's 
;8,  prejudicially  to  the  cargo  owner.  Of  that 
■annot  be  the  slightest  doubt.  But  if  it  be  an 
ry  and  reasonable  course  on  the  part  of 
ho  has  goods  to  sell  to  put  them  into  the 
of  a  firm,  such  as  Anderson,  Anderson, 
0.,  and  to  pay  them  this  commission,  then 
see  nothing  in  point  of  law  to  prevent  the 
ission  being  a  proper  charge  as  against  the 
a  of  the  cargo  of  wool  which  had  to  be  sold 


for  their  benefit,  and  being  therefore  a  proper 
deduction  from  the  proceeds  to  be  divided  among 
the  parties  interested.  I  desire  to  say  upon  both 
those  last  points  that  I  should  be  very  sorry  to 
encoui-age  any  attempt  on  the  part  of  a  shipowner, 
on  the  happening  of  a  disaster  such  as  has 
occurred  here,  to  refrain  from  personally  using  all 
reasonable  exertions,  and  taking  all  reasonable 
steps,  and  to  unnecessarily  and  unreasonably 
incur  expenditure  for  work  which  he  might  equally 
well  have  done  himself,  and  then  to  cast  that 
expenditure  upon  others  who  are  interested  in  the 
adventure.  All  that  we  have  to  do  here,  however, 
is  to  determine  the  question  of  law,  and  it  appears 
to  me  that,  if  Schuster  v.  Fletcher  has  been  sup- 
posed to  lay  down  any  such  rigid  mle  as  was 
insisted  upon  by  the  learned  counsel  for  the 
respondents,  then  that  decision  cannot  be  regarded 
as  good  law.  I  doubt  very  much  whether  it  was 
ever  intended  to  lay  down  any  such  rigid  rule  at 
all.  I  think  it  must  be  looked  upon  in  relation  to 
the  facts ;  and  cei-tainly,  if  it  laid  down  any  new 
principle,  a  less  precise  and  satisfactory  annuncia- 
tion of  a  principle  it  is  impossible  to  conceive. 
Whilst  fully  adhering  to  the  view  that  the  ship- 
owner must  discharge  his  own  duties  thoi-oughly 
and  efficiently,  I  think  that,  where  he  acts  reason- 
ably in  incurring  extraordinary  expenditure  for 
the  benefit  of  the  adventure  generally,  there  is 
nothing  in  point  of  law  that  prevents  his  charging 
that  expenditure  upon  those  who  are  interested. 
I  therefore  move  your  Lordships,  that  the 
judgment  appealed  from  be  revei-sed,  and  the 
judgment  oi  Lawrance,  J.  restored,  with  the 
usual  result  as  to  costs. 

Lords  Watson,  Halsbuby,  and  Mobbis  con- 
cun-ed. 

Judgment  appealed  from  reversed  :  Judgment 
oj  Lawrance,  J.,  restored  :  Respondents  to 
pay  the  costs  in  this  House  and  below. 

Solicitors  for  the  appellants,  Parlcer,  Garrett, 
and  Parker. 

Solicitors  for  the  respondents,  Waltons,  Johnson, 
Bubb,  and  Whatton. 


S^Vi^tm  Court  of  InMmtnrt 

COURT    OF    APPEAL. 

Jan.  15.  16, 17,  Feb.  3  and  20. 

(Before  Lindley,  Kay,  and  Smith,  L.JJ.) 

Bouse  v.  The  Bbadfobd  Banking   Company 

Limited,  (a) 

APPEAL  FEOM  the  CHANCERY  DIVISION. 
Debtor  and  creditor — Partnership  debt — Retire^ 
ment  of  one  partner — Taking  over  debt  by  new 
firm — Liability  of  retiring  partner — Principal 
and  surety — diving  time  to  principal  debtor — 
Release  of  surety. 
The  plaintiff  wcu  in  partnership  with  his  three 
brothers,  the  defendants  being  the  bankers  of  the 
firm.  In  MaylS78  amortgagewasexecuted  by  the 
firm  tosccurethe  account  ctcrrent  to  the  banle  which 
contained  a  joint  and  several  covenant  by  the  mem  • 
bersof  the  firm  for  payment  of  the  debt  to  the  bank. 

(a)  Beported  by  E.  A.  SCBAICHLEV,  Esq.,  Barristar-at-Law. 
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III  1884  the  plaintiff  retired  from  the  firm,  and 
the  bueinets  was  thenceforward  carried  on  by 
his  three  brothers,  who  thus  constituted  a  new 
firm,  and  the  plaintiff  by  the  deed  of  dissolution 
assigned  all  his  interest  in  the  old  firm  to  the 
new,  they  covenanting  to  discharge  all  the  debts 
and  liabilities  of  the  old  firm  and  to  indemnify 
the  plaintiff  against  them.  There  was  a  stipula- 
tion that  he  should  not  be  entitled  to  require 
payment  of  any  of  the  debts  so  long  as  he  should 
be  so  indemnified.  Among  the  liabilities  taken 
over  was  a  large  overdraft  due  from  the  old  firm 
to  the  bank.  The  banking  account  was  continued 
tcith  the  bank.  Tlie  account  with  the  old  firm 
was  closed  except  for  the  purpose  of  calculating 
interest  on  the  debt,  and  was  kept  distinct  and 
separate  from  the  account  with  the  new  firm. 
But,  in  ascertaining  the  balance  due  to  the  bank, 
the  bank  set  the  credit  balance  of  the  new  firm 
against  the  overdraft  of  the  old  firm. 

On  the  16<fc  Feb.  1889  the  bank  passed  a  resolution 
allowinj  the  new  firm  to  continue  the  overdraft 
until  the  14th  March  1889.  In  Aug.  1890  an 
agreement  was  entered  into  between  the  three 
members  of  the  new  firm  (the  plaintiff  not  being 
a  party)  and  a  surety  on  the  one  hand,  and  the 
bank  on  the  other,  for  guaranteeing  payment  to 
the  bank  of  any  balance  due  on  Vie  account 
beyond  a  certain  sum.  In  Aug.  1892  the  new 
firm  stopped  payment,  a  large  overdraft  being 
still  due  to  the  bank.  The  bank  then  claimed  a 
lien  for  the  amount  on  certain  shares  in  the  bank 
held  by  the  plaintiff;  and  thereupon  he  brought 
an  action,  claiming  a  declaration  that  he  teas 
entitled  to  the  shares  free  from  any  lien  by  the 
bank,  and  an  injunction  to  restrain  them  from 
dealing  with  the  shares. 

Held  (Kay.  LJ.  dissentiente),  that  the  stipulations 
in  the  deed  of  dissolution  precluded  the  plaintiff 
from  objecting  to  the  giving  of  time  by  the 
bank  to  the  continuing  partners;  and  that 
therefore  the  bank  were  entitled  to  the  lien 
claimed. 

Oakeley  v.  PasheUer  (4  CI.  &  F.  207 ;  10  Bli.  N.  S. 
548)  discussed. 

Decision  of  Kekewich,  J.  reversed. 

Appeal  by  the  defendants  from  a  decision  of 
Kekewich,  J.  (69  L.  T.  Eep.  N.  S.  828). 

Finlay,  Q.C..  Wannington,  Q.C.,  and  Vernon  R. 
Smith  for  the  appellants. — The  questions  here  are 
(1)  whether,  by  the  dealings  between  the  appel- 
lants and  the  new  finn,  the  respondent  was 
released  from  all  liability  for  the  balance  due  to 
appellants ;  and  (2)  whether,  if  he  was  liable,  it 
was  only  as  surety,  and,  if  so,  whether  by  the 
extension  of  time  for  payment  given  by  the 
appellants  to  the  new  firm,  he  was  discharfi^ed 
from  liability,  according  to  the  well-settled 
doctrine  that  an  extension  of  time  given  by  the 
creditor  to  the  principal  debtor  discharges  the 
surety.  Kekewich.  J.  decided  the  first  question 
in  our  favoui',  but  was  of  opinion  that,  although 
there  had  been  no  novation  of  conti-act,  and 
that  the  respondent,  after  retiring  from  the 
firm,  was  still  liable  for  the  balance  due.  yet 
he  was  in  the  position  of  a  surety  only ;  and  that 
by  the  extension  of  time  for  payment  given  by  the 
appellants  to  the  new  firm  ne  was  released  from 
his  liability  as  surety  : 

Onkeley  v.  PasheUer,  4  CI.  &  F.  207;   10  Bli.  N.  S. 
548. 


But  the  terms  of  the  dissolution  were  sue 
authorise  the  new  partners  to  obtain  t 
necessary  to  pay  the  old  debt ;  and  therefor 
if  the  respondent  was  in  the  position  of  a 
be  was  not  discharged  by  what  was  done 
deed  of  dissolution  of  the  partnership  antl 
the  giving  of  time;  it  contamed  a  covenant 
continuing  partners  to  indemnify  the  resp 
against  all  debts  and  liabilities  of  the  ol 
and  a  stipulation  that  he  should  not  be  ent 
requii"e  payment  of  any  of  the  debts  so  lonj 
should  be  so  indemnified.  We  do  not  dei 
the  appellants  had  notice  that  the  responde 
become,  as  between  himself  and  the  coni 
partners,  liable  as  a  surety  only.  The  i 
dent's  position,  however,  as  regarded  the  app« 
was  always  that  of  a  principal  debtor  pH 
liable,  and  not  that  of  a  surety,  and  he  wi 
therefore,  discharged  by  the  agreement  1 
time.  The  stipulation  not  to  require  payi 
according  to  the  common  form  to  lie  fo 
Daridson's  Precedents  in  Conveyancing  (J 
vol.  2,  part  1,  p.  520),  where,  in  a  note,  the  1 
authors  state  the  reasons  why  such  a  stipi 
should  be  inserted,  on  the  authority  of 

Satcard  v.  Anstey,  2  Biug.  519 ;  10  J.  B.  Mo 
Knowledge  only  on  the  part  of  the  creditor 
arrangement  come  to  between  his  own  del 
enough  to  compel  the  creditor  to  recogni 
arrangement,  and  to  prevent  him  from  < 
with  them  regardless  of  it : 

Oakeley  v.  PasheUer  (ubi  sup.) ; 

Oakfonl  v.  European  and  American  SteamSi 
Company  Limited,  1  H.  <&  M.  182,  190  ; 

Orerend,  Qurney,  and  Co.  v.  Oriental  fi 
Corporation,  25  L.  T.  Eep.  N.  S.  813  ;  L. 
Ch.  App.  142 ;  on  app.,  31  L.  T.  Eep.  X. 
L.  Bep.  7  E.  &  I.  App.  348  ; 

Maingay  v.  Lewis,  It.  Bep.  3  C.  h.  495 
C.  L.  229. 

That,  however,  was  not  the  view  taken  1 
Court  of  Queen's  Bench  in 

StHre  V.  Redman,  35  L.  T.  Bep.  N.  S.  470  : 
Div.  536. 

In  that  case  it  was  held  that  two  principal  d 
could  not  change  their  position  inter  se  to  1 
principal  and  surety,  so  as  to  affect  their  ci 
without  his  assent ;  and  that  Oakeley  v.  Pa 
(ubi  sup.)  had  not  decided  that  they  coul' 
any  rate,  the  i-ule  laid  down  in  the  other  c 
inapplicable  to  the  present  case,  having  reg 
the  terms  of  the  deed  of  dissolution, 
referred  also  to 

Dane  v.  The  Mortgage  Inturanre  Corp 
Limited,  70  L.  T.  Eep.  N.  S.  83 ;  (1894) 
54; 
Re  Sherry ;  London  and  County  Banling  Co 
v.  Terry,  50  h.  T.  Eep.  N.  a  227 ;  25  C 
692; 
David  V.  EUice,  5  B.  &  C.  196. 

Renshaw,  Q.C.  and  F.  Thompson  for  the  n 
dent. — There  has  been  a  substitution  of  d« 
and,  consequently,  a  novation  of  contract,  a 
appellants  have  agreed  to  look  to  the  ne' 
alone  for  payment,  and  to  discharge  the  r 
dent.  But,  even  if  this  is  not  so.  the  respo 
as  between  himself  and  his  copartners,  was  ii 
placed  by  the  deed  of  dissolution  in  the  p< 
or  character  of  a  surety  only  for  the  debt  ^ 
new  firm.  The  appellants  had  full  knowle 
this,  and  discharged  the  respondent  by  a? 
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re  time  to  the  new  firm  in  Feb.  1889,  and 
I  in  Aug.  1890,  without  consulting  the 
indent  and  without  reserving  their  rights 
1st  him : 

}aleley  v.  Paiheller  (ubi  sup.), 
ubmit  that  Kekewich,  J.  was  perfectly  right 
jciding  that  the  present  case  was  concluded 
akeley  v.  Pasheller.  The  covenant  to  indem- 
foUowed  by  the  proviso  as  to  not  requiring 
lent,  is  a  common  form  introduced  to  meet 
in  judicial  decisions.  Where  a  covenant  is 
red  by  a  proviso,  the  proviso  must  be  read  as 
fying  the  covenant,  and  the  covenant  not  as 
;  extended  in  its  operation.  The  covenant 
is  to  pay  with  all  convenient  speed,  i.e.. 
n  a  reasonable  time.  The  proviso  is  that 
espondent  shall  not  be  entitled  to  require 
lent  of  any  of  the  debts  so  long  as  he  is 
anified.  The  sui-ety  might  himself  pay  off 
principal  debt  and  then  sue  the  debtor 
cantile  Law  Amendment  Act  1856,  s.  5).  The 
;  of  the  decision  in  Oakeley  v.  Pasheller  (ubi 
was  considered  in 
lailey  v.  Edwards.  4  B.  &  S.  761,  773  ; 
nUon  V.  Lloyd,  28  L.  T.  Eep.  N.  S.  331 ;  L.  Eep. 

16  Eq.  60. 
respondent  is  free  from  liability ;  the  debt  is 
o  tne  appelhuits  from  the  firm  as  at  present 
ituted.  Having  regard  to  the  ti-ansactions 
1885,  the  appellants  took  the  liability  of  the 
irm,  and  exonerated  the  respondent  from  any 
ity: 

U  parte  Janten  ;  Re  Corf,  3  Uadd.  229 ; 
'trgiuaon  v.  Fyffe,  8  CI.  &  F.  121 ; 
Txompion  v.  Percival,  S'B.  &  Ad.  925. 

!  need  not  be  an  express  agreement ;  there 
be  one  implied  without  communication  to  the 
n  to  be  indemnified : 

Hlborough  v.  Holmet.  35  L.  T.  Bep.  N.  S.  759; 
5  Ch.  Div.  255. 
also  referred  to 

ktries  v.  Siainback  6  De  G.  M.  A  G.  679  ; 
'ooley  v.  Harradine.  7  E.  &  B.  431 ; 
Ireenmigh  t.  MeCUlland,  2  EU.  &  £11.  424. 

day,  Q.C.  replied.  ^„^  ^^  ^„y 

i.  20. — The  following  written  judgments  were 
sred: — 

STDLET,  L.J. — This  is  an  appeal  by  the 
idants  against  a  decision  of  Kekewich,  J. 
ring  the  plaintiff  entitled  to  fifty-five  shares 
e  defendant  company  fi-ee  from  any  lien  or 
fe  in  favour  of  the  company.  The  company 
old  banking  company,  registered  as  a  limited 
;iny  under  the  Companies  Act  1862.  The 
lifE  is  a  duly  registered  shareholder  in  that 
)any,  in  respect  of  fifty-five  shares,  and  he 
those  shares  when  he  became  indebted  to  the 
(any  as  hereinafter  mentioned.  By  the  corn- 
's articles  of  association  the  company  is 
led  to  a  lien  on  the  shares  of  those  membere 
are  indebted  to  it.  It  is  beyond  controversy 
the  company  had  at  one  time  a  lien  on  the 
tiffs  shares  in  respect  of  a  debt  of  about 
*)l.,  some  of  which  has  since  been  paid  off. 
it  is  equally  beyond  controversy  that  the 
>aDy  still  has  a  lien  for  the  balance  stiU  due, 
^s  toe  company  has  since  lost  that  lien.  The 
leil  judge  has  held  that  the  company  has 
its  Ben.    Hence  this  appeal.    The  material 


facts  of  the  case  are  as  follows: — In  1870  the 
plaintiff  and  three  other  persons  became  partners 
as  worsted  spinners  and  manufacturers,  and 
cairied  on  business  in  pai-tnei'ship  under  the 
name  of  William  Rouse  and  Co.  The  firm 
opened  an  account  with  the  defendant  bonk,  and 
by  a  deed,  dated  May  9,  1878,  the  plaintiff  and 
his  copartners  covenanted  jointly  and  severally 
with  the  bank  to  pay  what  might  be,  or  become, 
due  to  the  bonk  from  the  firm  on  its  banking 
accoimt,  and  the  plaintiff  and  his  copartners 
mortgaged  their  partnership  propertv  to  the  bank 
to  secure  the  like  sum.  After  this  the  fii-m 
became  considerably  indebted  to  the  bank,  and, 
at  llie  end  of  1884,  the  balance  due  from  the  firm 
to  the  bank  amounted  to  55,0002.  or  thereabouts. 
Under  the  covenants  contained  in  the  deed  of 
May  1878  the  plaintiff  was  plainly  liable,  severally 
as  well  as  jointly,  to  the  bajik  for  the  payment  of 
this  sum.  On  the  Slst  Dec.  1884  the  partnership 
expired  by  effluxion  of  time,  and  the  plaintiff 
retired  from  the  firm.  Its  business  was,  however, 
continued  by  the  other  partners  under  the  old 
name,  and  no  new  partner  came  in.  On  the  17th 
April  1885  a  deed  of  dissolution  was  executed  by 
the  plaintiff  and  his  late  copartners.  The  pro- 
visions of  this  deed  are  extremely  important. 
The  deed  recites  the  articles  of  partnership  and 
the  expiration  of  the  partnerahip  by  effluxion  of 
time  on  the  31st  Dec.  1884,  and  that  it  had  been 
agreed  that  the  plaintiff  should  withdraw  from 
the  business  as  from  that  date,  and  that  the  other 
partners  should  carry  it  on,  and  that  notice  of 
the  dissolution  should  be  advei-tised,  and  that  an 
account  had  been  taken  and  the  plaintiffs  share 
in  the  capital  and  effects  of  the  partnership  had 
been  ascertained  to  amoimt  to  2b69i.  8».  4d.,  and 
that  the  plaintiff  had  agreed  to  assign  his  share 
and  interest  in  the  partnership  assets  to  the  con- 
tinuing partners,  and  that  they  had  agreed  to 
indemnify  him  from  the  partnership  debts  and 
liabilities,  and  that  they  had  agreed  to  execute 
mutual  releases,  and  that  the  plamtiff  had  agreed 
to  leave  the  said  sum  of  2669i.  8«.  id.  in  the 
business.  The  deed  then  contains  a  release  and 
assignment  of  his  share  and  interest  in  the  assets 
to  his  copartners,  and  a  covenant  by  him  to 
confirm  whatever  they  may  do  in  the  way  of 
dealing  with  or  realising  the  assets,  and  a  cove- 
nant by  the  continuing  pai-tners  with  the  plaintiff 
to  pay  with  all  convenient  speed,  and  to  indemnify 
him  against,  the  partnership  debts  and  liabilities, 
but  it  is  expressly  provided  that  the  plaintiff  shall 
not  be  entitled  to  require  payment  of  any  of  those 
debts  so  long  as  he  snail  be  so  Indemnified.  The 
deed  then  contains  a  mutual  release  of  all  partner- 
ship claims  and  demanfls,  and  a  covenant  by  the 
continuing  partners  with  the  plaintiff  to  pay  him 
the  said  sum  of  2669Z.  Si.  4d.,  with  interest  at  5 
per  cent.,  with  a  proviso  that  the  plaintiff  shall 
not  require  payment  for  five  yeare  from  the  date 
of  the  deed,  if  the  continuing  partnere,  or  any  of 
them,  so  long  live  and  continue  to  caiTy  on  the 
businessofthefirm  and  topay  the  interest  regularly. 
On  the  21st  April  1885  a  notice  of  the  dissolution, 
dated  9th  Feb.  1885.  was  inserted  in  the  London 
Oazette.  This  notice  was  signed  by  the  plaintiff 
and  by  his  late  copartnere.  The  notice  stated  the 
dissolution  on  the  Slst  Dec.  1884,  and  that  all 
debts  due  to  and  from  the  late  firm  would  be 
received  and  paid  by  the  continuing  partners, 
who  would  continue  to  carry  on  the  business  on 
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tbeir  own  account,  under  the  old  name  of  William 
Rouse  and  Co.  The  defendant  company  ■was 
informed  of  these  arrangements.  It  was  admitted 
before  us  that  the  company  knew  of  the  notice  in 
the  Oazette,  but  it  was  urged  that  the  company 
knew  no  more  than  they  learnt  from  the  Gazette. 
There  is  no  distinct  eyidence  to  show  what  the 
defendant  company  did  or  did  not  know.  But, 
having  regard  to  what  took  pla«e  on  the  trial 
before  Eekewich,  J.,  it  must  be  taken  that  it  was 
conceded  before  him  that  the  bank  knew  the 
substance  and  general  effect  of  the  terms  of  the 
dissolution ;  and.  under  these  circumstances,  this 
court  ought  to  deal  with  the  case  as  if  it  were 
proved  that  the  defendant  company  knew  that 
the  continuing  partners  were  to  take  over  the 
assets  and  liabilities  of  the  old  firm,  and  were  to 
pay  and  indemnify  the  plaintifE  against  those 
UabUities,  including  the  debt  to  the  bank.  The 
effect  of  this  knowledge  will  be  considered  here- 
after. The  new  firm  continued  to  bank  with  the 
defendant  company,  and  a  new  account  was 
opened  with  the  new  firm.  The  old  debt  of 
55,000Z.  was,  however,  not  brought  forward  into  this 
new  account,  but  was  always  kept  separate  and 
distinct.  The  bank  charged  the  new  firm  com- 
pound interest  on  the  old  debt  and  commission ;  but 
on  the  other  hand,  allowed  the  new  firm  interest 
on  its  new  account,  which  was  always  in  credit. 
The  balance,  however,  of  interest  and  commission 
thus  arrived  at  was  added  to  the  old  debt,  which 
in  Feb.  1889  amounted  to  67,000i.  The  amotint 
then  standing  to  the  credit  of  the  new  account 
was  17,000Z.,  so  that,  if  this  were  set  against  the 
67,000^.,  50,000?.  would  be  due  to  the  bank; 
50,000^  was  the  normal  limit  of  the  overdraft 
allowed  by  the  bank.  In  Feb.  1889  the  new  firm 
wanted  a  further  advance  of  3000Z. — i.e.,  to  in- 
crease the  overdraft  to  53,000?. — and  Mr.  J.  F. 
Rouse,  one  of  the  pai  tners,  applied  for  an  over- 
draft of  53.000?.  accordingly  until  the  14th  March. 
On  the  16th  Feb.  1889  ttie  bank  agreed  to  this, 
upon  certain  conditions  which  were  complied 
with.  In  July  1890  the  new  firm  again  applied  to 
the  bank  for  assistance,  and  in  Aug.  1890  the 
Imnk  agreed  to  make  the  firm  further  advances  to 
the  extent  of  18,0O0Z.  on  receiving  certain  guaran- 
tees from  two  other  gentlemen.  The  securities 
taken  by  the  bank  on  this  occasion  were  dated 
the  11th  Aug.  1890,  and  were,  in  substance, 
agreements  by  the  new  firm  and  the  sureties  to 
pay  one  day  after  demand  all  moneys  due  from 
the  new  firm  to  the  bank,  with  a  proviso  that  the 
liability  of  the  sureties  should  be  limited  to 
2500?.  each,  and  should  cease  as  soon  as  the  liabi- 
lity to  the  bank  should  be  reduced  to  45,000?. 
These  securities  did  not  otherwise  refer  to  or 
affect  the  old  debt,  for  which  alone  the  plaintiff 
was  responsible.  On  the  16th  Sept.  1892  the  new 
firm  stopped  payment,  and  executed  a  deed  for 
tiie  benefit  of  their  creditors.  Under  this  deed 
the  bank  claimed  to  prove  as  joint  creditors  for 
the  amount  due  to  them.  The  proof  was  at  first 
disputed,  on  the  ground  that  the  bank's  right  to 
prove  was  not  against  the  joint  estate  of  the  new 
firm,  but  only  against  the  separate  estates  of  the 
partners.  The  proof  was  ultimately  admitted, 
and  the  bank  received  a  dividend  of  10s.  in  the 
poimd  on  their  debt.  A  considerable  sum,  how. 
ever,  still  remains  due  to  the  bank,  and,  without 

foing  into  figures,  it  is  admitted  that  there  is  still 
ue  to  them  in  respect  of  the  old  debt  more  than 


the  value  of  the  plaintiff's  shares.  Th 
question,  therefore,  is  whether  the  plait 
still  liable  to  the  bank  for  the  unpaid  bali 
the  old  debt.  The  plaintiff  contends  tha 
not,  and  that  he  has  been  discharged.  Fi 
says  that  there  has  been  a  novation — i.e.,  a  su 
tion  of  debtors — and  that  the  bank  has  ag: 
look  to  the  new  firm  alone  for  payment  i 
discharge  him.  Secondly,  he  says  that,  < 
this  be  not  so,  he  became,  in  April  1885, 
position  or  character  of  a  surety  only  for  tl 
of  the  new  firm,  and  that  the  bank  kne 
and  discharged  him  by  agreeing  to  givt 
to  the  new  firm  in  Feb.  1889,  and  again  ii 
1890,  without  consulting  the  plaintiff  and 
ont  reserving  their  rights  against  him. 
wich,  J.  decided  against  the  plaintiff  ( 
first  point,  but  in  his  favour  on  the  second 
learned  judge  held  that  the  case  of  Oal-i 
Pasheller  (4  CI.  &  F.  207  ;  but  better  repor 
10  Bli.  N.  S.  548)  was  conclusive  on  the  last 
Both  points  having  been  again  raised  befor 
is  necessary  to  tdlude  to  them.  First, 
novation.  The  question  whether  a  creditor 
or  more  persons  has  released  one  of  them  ai 
verted  the  othei-s  into  his  sole  debtors  by  ■« 
called  novation  is  a  question  of  intention, : 
intention  to  look  to  them  for  payment,  esp 
when  requested  to  do  so  by  their  co-deb 
quite  consistent  with  an  intention  to  look  t( 
as  a  mere  matter  of  convenience  without  rel 
him.  To  succeed  on  this  ground,  what  the 
tiff  has  to  prove  is  conduct  inconsistent  ' 
continuance  of  his  liability,  from  which  c< 
an  agreement  to  release  him  may  be  inferre< 
last  case  on  this  point  is  Re  Head  (69  li.  1 
N".  S.  753;  (1893)  3  Ch.  426),  but  it  is  unnec 
to  cite  authorities  upon  it.  The  bank  had 
on  the  plaintiff's  shares,  and  those  sharej 
valuable.  It  does  not,  therefore,  seem  at  a 
bable  that  the  bank  should  intentionally  gi 
this  security,  which  would  be  the  result  ( 
charging  the  plaintiff,  unless  care  was  tal 
prevent  such  a  result.  Dealing  with  thi 
firm,  and  treating  them  as  debtors,  and  pi 
against  their  estate,  is  quite  consistent  wit 
releasing  the  plaintiff.  All  the  partners  i 
new  finn  were  liable  to  the  bank,  for  the  olc 
and  in  proving  against  their  estate  the  bar 
only  doing  its  best  to  raduce  the  plainti£ 
bility.  Such  proof  does  not,  as  a  matter  c 
discharge  the  plaintiff  (see  Sleech's  case ;  Dex 
V.  Noble,  1  Mer.  539,  and  Harris  v.  Fanc< 
Beav.  31,  where  a  new  partner  had  come  in) 
doubt  there  are  cases  in  which  a  creditor  of  a 
one  member  of  which  has  retired,  has,  by  di 
with  the  continuing  partners  and  by  provi 
their  bankruptcy  against  them,  shown  an  i 
tion  to  look  to  them  alone,  and  has  fumishc 
dence  of  an  agreement  to  do  so.  Hart  v. 
ander  (2  M.  &  W.  484)  and  BUborougk  v.  B 
(35  L.  T.  Rep.  N.  S.  759;  5  Ch.  Div.  255 
cases  of  this  sort.  But  in  both  of  these  cast 
partners  had  come  in,  and  in  the  last  of  the 
proof  was  for  money  lent  by  the  creditors  i 
new  firm.  Considering  that  in  the  preaeni 
the  old  debt  was  always  kept  separate  and  dit 
that  no  new  partner  became  liable  for  it,  tl 
new  security  was  ever  obtained  for  it,  an< 
there  is  really  nothing  like  proof  of  any  iate 
to  release  the  plaintiff,  as  dlstingnished  frc 
intention  to  obtain  payment,  if  possible,  fra 
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«o-<lebtor8, 1  am  of  opinion  that  the  plaintiff  fails 
to  establish  that  he  has  been  discharged  by  any 
Agreement,  express  or  implied,  by  the  bank  to  look 
to  the  new  firm,  and  to  the  new  firm  only,  for  the 
payment  of  the  old  debt.    I  pass  now  to  consider 
-the  more  difficult  question  whether  the  bank  dis- 
charged the  plaintiff  by  what  took  place  in  Tab. 
1889.   It  must  be  taken  that  the  bank  knew  of  the 
nature  of  the  arrangement  come  to  between  the 
plaintiff  and    his   copartners    when   he    retired. 
xMrther,  there  can  be  no  doubt,  from  the  terms  of 
the  resolution  of  the  16th  Feb.  1889,  and  the  letter 
of  the  18th  Feb.  1889,  that  the  bank  agreed  to  give 
the  new  firm  time  to  pay  the  old  debt  until  the 
14th  March,  and  th%t  there  was  a  sufficient  con- 
sideration for  this  agreement  to  render  it  binding 
on  the  bank.     Lastly,  it  is  clear  that  the  plaintiff 
was  not  consulted  in  this  matter,  and  that  tne  bank 
«lidnot  reserve  its  rights  against  him.  But  it  is  urged 
by  the  bank  that  the  terms  of  dissolution  were  such 
AS  to  authorise  the  new  partners  to  obtain  time, 
if  necessary,  to  pay  the  old  debt,  and  that,  there- 
fore, even  if  the  plaintiff  was  in  the  position  of  a 
surety,  he  was  not  discharged  by  what  was  done. 
It  was  further  contended  that  the  plaintiff's  posi- 
tion always  was  that  of  a  principal  debtor  primarily 
liable,  and  not  that  of  a  surety,  and  that  he  was 
not,  therefore,  discharged  by  the  agreement  to 
give  time.    One  of  the  main  objects,  if  not  the 
primary  object,  of  the  deed  of  dissolution  was  to 
'enable  the  continuing  partners  to  carry  on  the 
business  of  the  old  firm,  and  so  to  pay  off  the 
plaintiff ;  and,  the  better  to  enable  them  to  do  so, 
the  plaintiff  expressly  agreed  not  only  to  give 
them  five  years  at  least  to  pay  him  his  capital, 
but  also  not  to  require  them  to  discharge  the  lia- 
bilities of  the  old  firm  so  long  as  he  was  not  him- 
self called  upon   to   pay    them.      The    proviso 
following  the  covenants  to  pay,  and  indemnify 
the   plaintiff     against,     the    partnership    debts 
'Clearly,  in  mr  opinion,  amounts  to  an  agreement 
by  the  plaintiff  to  the  effect  I  have  stated.    Any 
'Other  constraction  of  the  proviso  would,  I  think, 
defeat  the  object  which  the  parties  had  when  they 
inserted  the  proviso  in  this  deed.    The  object  and 
provisions  of  this  deed  lead  me  to  infer  that  the 
plaintiff  impliedly  authorised  his  copartners  to 
make  any  arrangoments  with  the  creditors  of  the 
■old  firm  which  might  be  necessary  to  gain  time 
for  payment  of  its  debts,  provided,  of  course,  that 
the  pecuniary  liability  of  the  plaintiff  was  not 
i]icr(»«ed.    The  principal  debt  of  the  old  firm  was 
the  debt  doe  to  the  bank,  and  it  was  obvious  to 
the  plaintiff,  as  well  as  to  his  copartners,  that,  if 
the  bank  pressed  for  payment  and  could  not  be 
induced  to  give  time,  one  of  the  main  objects  of 
the  plaintiff  himself  would  be  defeated.    When, 
therefore,  the  continuing  partners  did  induce  the 
hank  to  i^ree  to  give  them  time  for  payment,  they 
were  only  doing   that  which    the  plaintiff   had 
ifflpliedlr  authorised,  and  when  the  bank  agreed 
to  give  them  time  the  bank  did  nothing  which  was 
in  any  way  inconsistent  with  the  plaintiff's  rights 
under  the  deed,  which,  it  is  contended,  put  him  in 
tiie  position  of  a  surety.    The  bank's  conduct  did 
not,  therefore,  discharge  him.    This  view  of  the 
<:aae  was  not  presented  to  Kekewich,  J.,  and  is 
not  alluded  to  in  his  judgment.    In  my  opinion, 
however,  the  above  view  of  the  dissolution  deed  is 
correet,  and,  if  correct,  it  is  conclusive  against  the 
plaintiff.    Indeed,  I  am  of  opinion  that  the  mere 
■gieement  by  the  plaintiff  not  to  require  payment 


of  the  partnership  debts  and  liabilities  by  his  co- 
partners would  of  itself  prevent  his  discharge  by 
a  creditor    who    agreed  to  give   them   time.    I 
cannot  myself  see  now,  in  the  face  of  such  an 
agreement,  giving  time  could  discharge  him.   The 
express  agreement  necessarily  involves  an  agree- 
ment not  to  call  upon  the  principal  creditor  to 
require  payment  of  his  debt,  but  the  ground  on 
which  a  surety  is  discharged  by  an  agreement  to 
give  time  is  that  he  is  deprived  of  this  right  with- 
out his  consent :   (see   per    Lord    Hatherley   in 
Oriental     Financial     Corporation     v.     Overend, 
Gurney,  and  Co.,  25  L.  T.  Rep.  N.  S.  813 ;      L. 
Rep.  7  Oh.  App.  142,  150,  151.)    If  he  has  him- 
self agreed  not  to  exercise  this  right  this  reason- 
ing is  inapplicable.    It  is  urged  that  the  surety 
might  himself  pay  off  the  principal  debt  and  then 
sue  the  debtor,  and  reliance  was  placed  on  the 
Mercantile  Law  Amendment  Act  1856  (19  &  20 
Vict.  c.  97),  s.  6.    But,  if  the  surety  were  to  do 
this   before  he  was  himself  required  to  pay,  he 
would,  in  my  opinion,  be  acting  contrary  to  the 
agreement  expressed  in  the  proviso  I  am  consider- 
ing.   It  may  be  said  that,  if  the  principal  creditor 
agreed  to  give  the  debtor  time,  he  could  still  sue 
the  surety,  who  would  then  hare  a  right  to  require 
the  creditor  to  sue  the  principal  debtor.    But  it 
would    be  a  gross  breach  of  faith  on  the  part 
of  the  creditor,  and,  in  truth,  a  breach  of  his 
agreement  with  the  debtor,  if  the  creditor  were  to 
sue  the  surety  and  put  him  in  motion  against  the 
debtor  imtil    the   expiration    of  the  indulgence 
agreed   to  be   given  him;   and  there    is   ample 
authority  for  saying  that  this  cannot  be  done. 
Lord  Hatherley  in  Oriental  Financial  Corporation 
V.  Overend,  Gurney,  and  Co  (ubi  sup.)  expressly 
said :  "  If  you  agree  with  the  principal  to  give  him 
time,  it  is  contrary  to  that  agreement  that  you 
should  sue  the  surety,  because,  if  you  sue  the  surety 
you  immediately  turn  him  upon  the  principal,  and 
therefore  your  act   breaks    the  agreement  into 
which  you  have  entered  with  the  principal.  State- 
ments of  the  law  to  the  same  effect  will  be  found 
in  the  judgments  in  Davies  v.  Stainback  (6  De  G. 
M.  &  G.,  at  pp.  689,  696).    No  case  has  yet  decided 
that  a  surety  has  been  discharged  by  an  agree- 
ment by  the  principal  creditor  to  give  time  to  the 
debtor,  where  the  surety  had  himself  agreed  not 
to  require  the  debtor  to  relieve  him  until  he  was 
himself  sued,  and,  for  the  reasons  I  have  given,  the 
law  does  not  go  that  length.    But,  be  this  as  it 
may,  the  dissolution   deed  in  this  case  contains 
other    clauses,  which,  with  the  proviso,  remove 
whatever  doubt  there  might  be  if  the  proviso  stood 
alone,  or  were  in  a  deed  framed  to  carry  out  other 
objects.    It  was  strenuously  argued  before  us  that 
this  case  was  concluded  in  favour  of  the  plaintiff 
by  Oakeley  v.  PasheUer  {ubi  aup.).    But  tne  fore- 
going observations,  if  well  founded,  take  this  case 
out   of  the  rule  established,  or  supposed  to  be 
established,  in  that  case,  and  render  it  wholly  in- 
applicable to  the  present.   In  Oakeley  v.  PatheUer 
{ubi    sup.)    Sherard   and    Reid    were    partners. 
Sherard   died.     Reid  took    in    a   new  partner, 
Eynaston ;     and   it    was    then    agreed    between 
Sherard's  executors  and  Reid  and  Eynaston  that 
Reid  and  Kynaston  should  continue  the  business, 
take  over  the    assets,   and    indemnify  Sherard's 
estate  from  the  partnership  debte  and  liabilities. 
These  included  a  liability  for  10,000i.  to  Oakeley. 
who  held  joint  and  several  bonds  for  that  amount, 
given  by  Sherard  and  Reid,  and  which  were  noij 
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then  due.  Oakeley  was  father.in-law  to  both 
Beid  and  Kynaston,  and  Oakeley's  son  was  one  of 
their  clerks.  It  is  clear  that  Oakeley  knew  all 
about  the  arrangement  between  them  and 
Sherard's  executors.  For  years  Beid  and  Kynaa- 
ton  paid  Oakeley  interest  on  his  debt  of  lO.OOOJ., 
and  he  clearly  looked  to  them  for  payment  of  the 

grincipal.  The  new  firm  contracted  a  new  debt  to 
im,  and  the  old  and  new  debts  were  blended 
together  in  its  accounts  with  him.  Moreover,  on 
several  occasions  he  gave  them  time  to  pay  the  old 
debt,  and,  on  one  occasion  in  particular  in  1817  he 
agreed  to  give  them  three  years'  time.  The 
old  debt  was  also  referred  to  in  the  correspondence 
between  him  and  the  new  firm  as  a  loan  to  it.  On 
one  occasion  (in  1823)  when  Oakeley  required 
further  security,  he,  at  the  request  of  Reid  and 
Kynaston,  deliberately  abstained  from  communi- 
cating with  Sherard's  executors  for  fear  they 
should  enforce  their  indemnity  against  the  new 
firm.  Beid  afterwards  died,  and  his  estate  was 
insufficient  to  pay  his  debts.  Shortly  afterwards 
Oakeley  assigned  Sherard's  bonds  to  trustees,  and 
Oakeley  having  himself  died,  these  bonds  were 
sought  to  be  enforced  against  Shei-ard's  estate. 
This  led  to  a  suit  by  his  executors  to  restrain  pro- 
ceedings on  the  bonds,  and  the  Master  of  the  Rolls 
in  the  first  instance,  and  Lord  Brougham  on 
appeal,  and,  finally.  Lord  Lyndhnrst  and  Lord 
Cfottenham  in  the  House  of  Lords,  decided  that 
Sherard's  estate  had  been  discharged  by  the  agree- 
ment to  give  time  in  1817,  and  an  injunction  was 
granted  accordingly.  Oakeley's  knowledge  and 
conduct  clearly  wan-anted  the  inference,  not  only 
that  he  knew  of  the  arrangement  come  lo  between 
Sherard's  executors  and  the  new  firm,  but  that, 
knowing  such  arrangement,  he  himself  acceded  to 
it,  and  consented  to  treat  Reid  and  Kynaston  as 
his  principal  debtors,  and  Sherard's  executors  as 
sureties  only.  Of  course,  if  thi.s  were  the  view 
taken  of  the  facts,  the  decision  would  present  no 
difficulty,  for  it  would  be  quite  obvious  that,  by 
agreeing  to  give  three  years  time  to  Reid  and 
Kynaston,  Sherard's  executors  would  be  dis- 
charged. This  view  of  the  decision  is,  I  confess, 
the  view  I  should  myself  adopt ;  but  it  is  undeniable 
that  Oakeley  v.  Pasheller  {ubi  sup.)  has  been  re- 
garded as  going  a  st«p  further,  and  as  deciding 
that  knowledge  only  on  the  part  of  the  creditor  of 
the  arrangement  come  to  between  his  own  debtors 
is  enough  to  compel  the  creditor  to  recognise  that 
arrangement,  and  to  prevent  him  from  dealing 
with  them  regardless  of  it.  This  was  clearly  the 
view  taken  of  Oakeley  v.  Paeheller  {ubi  tup.)  by 
Wood.  V.C.  in  Oakford  v.  European  Steam  Ship- 
ping Company  (1  H.  &  M.  18i,  190);  by  Lord 
Cairns  in  Oriental  Financial  Corporation  v. 
Overend,  Gumey,  and  Co.  (31  L.  T.  Bep.  N.  S. 
322 ;  L.  Bep.  7  E.  &  I.  App.  348,  at  p.  360) ;  and 
hj  a  majority  of  the  judges  in  the  Irish  Court  of 
Exchequer  Chamber  in  Maingay  v.  Lewie  (Ir. 
Bep.  5  C.  L.  229).  In  Oakford  v.  European  Steam 
Shipping  Company  (1 H.  &  M.  182, 190)  Wood,  V.C. 
declined  to  extend  Oakeley  v.  Pasheller  (ubi  sup.), 
but,  nevertheless,  said  that  it  determined  "  that 
where  a  creditor  had  two  joint  principal  debtors 
and  was  entitled,  if  he  found  it  convenient,  to  give 
time  to  the  one  and  to  press  the  other,  an  agree- 
ment between  the  debtors  might  so  affect  him  as 
to  deprive  him  of  that  right.  That  was  a  strong 
decision,  and  it  went  upon  the  footing  that  the 
creditor,   having  notice   of   the  agreement,  was 


bound  to  regard  it."  It  cannot,  I  think 
denied  that  flie  view  there  taken  of  Oa 
V.  Pasheller  {ubi  sup.),  whether  righthr  or 
has  led  to  decisions  which  now,  at  all  e\ 
have  resulted  in  establishing  the  propoE 
above  stated.  In  Svoire  v.  Redman  (35  JL.  T. 
N.  S.  470;  1  Q.  B.  Div.  536)  it  is  true  thai 
Court  of  Queen's  Bench  did  not  adopt  the 
view  of  Oakeley  v.  Pasheller  [ubi  sup.)  as  thatt 
by  other  judges  in  the  cases  to  which  I  have  refe 
and  the  court  deliberately  refused  to  hold  t 
creditor  of  several  persons  primarily  liable  to 
as  principals  was  not  at  liberty  to  deal  with  ' 
as  such  simply  by  being  informed  that  since 
obligation  to  him  had  been  contracted  they 
agreed  amongst  themselves  that  one  of  ' 
should  be  indemnified  by  the  others.  But, 
the  decision  of  the  House  of  Lords  in  Ori 
Financial  Corporation  v.  Overend,  Gumey, 
Co.  {ubi  sup.),  the  decision  in  Swire  v.  Bee 
{ubi  sup.)  cannot,  I  think,  be  supported  upoi 
grounds  on  which  it  was  mainly  rested, 
implied  authority,  however,  given  by  the  re 
partners  to  the  continuing  partners  to  carr 
business  in  the  way  in  which  he  and  they 
been  in  the  habit  of  carrying  it  on  was  suffi- 
to  support  the  decision  in  that  case,  as,  in< 
the  court  itself  pointed  out  at  the  end  of  ' 
judgment.  Notwithstanding  the  reasonin 
the  court  in  Svfire  v.  Bedman  {ubi  sup.),  whi 
should  adopt  and  follow  if  I  were  free  t< 
so,  I  am  driven  to  the  conclusion  that  no^ 
all  events,  the  law  has  come  to  be  ' 
Wood,  V.C.  and  Lord  Cairns  said  it  had 
decided  to  be  in  Oakeley  v.  Pasheller  (ubi  t 
I  have  already  stated  Wood,  V.C.'s  view  ] 
Cairns  said  (m  L.  Bep.  7  E.  &  I.  Apip. 
that  after  that  case  "  it  is  impossible 
contend  if,  after  a  right  of  action  accrue 
a  creditor  a^nst  two  or  more  persons, 
is  informed  that  one  of  them  is  a  surety  < 
and  after  that  he  gives  time  to  the  princ 
debtor,  the  rule  as  to  the  discharge  of  the  sii 
applies."  Notwithstanding  Swire  v.  Bed 
(ubi  sup.),  I  find  it  impossible  to  draw  any  s 
factory  distinction  between  the  case  of  a  de 
primarily  liable  and  afterwards  becoming  in 
position  of  a  sui-ety.  with  the  knowledge  of 
creditor,  and  the  case  of  a  person  who  is  a  sui 
and  who  makes  himself  primarily  liable  I 
creditor,  who  does  not  know  that  his  debtor 
surety,  but  is  afterwards  informed  of  that  : 
The  House  of  Lords  having  decided  that  the 
as  to  the  discharge  of  a  surety  applies  to  the 
case.  I  am  unable  to  hold  that  it  does  not  a; 
to  the  first,  and,  in  truth,  the  Lords  decided 
it  applied  to  the  second  case,  because,  in  1 
view,  it  had  already  been  decided  to  apply  to 
first.  I  have  been  induced  to  make  these  obse 
tions  on  Oakeley  v.  Pasheller  (ubi  sup.)  bee 
the  present  case  was  argued  as  if  it  turned 
what  was  there  really  decided,  and  because 
was  the  view  taken  by  Kekewich,  J.,  and 
correctness  of  his  view  of  that  case  was  impea( 
before  us.  But,  for  the  reasons  given  in 
earlier  part  of  my  judgment,  the  rule  suppose 
have  been  there  laid  down,  and  which,  now 
it  originated,  I  take  to  be  now  law,  is  inapplic 
to  the  present  case.  The  terms  of  the  dissolu 
deed  exclude  the  application  of  the  mle 
question.  In  my  judgment,  the  bank  has 
i  discharged  the  plaintiff,  and  is  still  entitled  to 
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lien  which  it  claims  on  his  shaies.    The  appeal, 
therefore,  must  be  allowed.    Judgment  must  be 
given  for  the  defendants,  both  on  the  claim  and 
on  the  counter-claim,  and  it  must  be  declared  that 
they  are  entitled  to  the  lien  which  they  claim  on 
the  fifty-five  shai-es  of  the  plaintiff.     If  an  account 
Is  wanted  of  what  is  due  to  the  bank  in  respect  of 
its  lien,  liberty  to  apply  in  chambers  for  such  an 
account  must  be  reserved,  but  the  plaintiff,  being 
in  the  wrong,  must  pay  the  costs  here  and  below. 
ELat,  L.tf. — William  Rouse  was  partner  with 
three  other  persons  in  a  firm  of  worsted  spinners 
at  Bradford,  carrying  on  business  as  William 
Bouse   and    Co.      On    the  Slst  Dec.   1884    the 
partnership  came  to  an  end  by  ef9uzion  of  time, 
and  on  the  17th  April  1885  a  deed  of  dissolution  was 
executed,  by  which  William  Bouse  agreed  to  leave 
his  coital  of  26692.  in  the  business  to  be  thence- 
forwanj  carried  on  by  his  three  copartners,  and 
assigned  to  them  all  his  shares  in  the  assets,  and 
they  covenanted  with  him  to  pay  all  the  debts  of 
the  firm,  and  to  indemnify  William  Rouse  against 
them,  and  to  repay  to  him  his  capital  on  the  1st 
July  then  next,  with  interest  at  5  per  cent.,  with 
a  proviso  that  if  the  interest  were  regularly  paid 
he  would  not  call  it  in  for  five  years.    At  the  date 
of  this  deed  the  members  of  the  late  firm  were 
jointly  and  severally  indebted  imder  a  deed  of 
covenant,  dated  the  9th  Jan.  1878,  to  the  Bradford 
Banking  Company ,'in  a  sum  of  upwards  of  5o,000J., 
since  reduced  to  34,2692. 15«.  8d.    William  Rouse 
held  fifty-five  shares  in  the  bank.    They  had  a 
lien  on  these  shares  for  his  debt  to  them.    He 
chums  his  dividend  on  the  shares.     The   bank 
assert  their  lien.     To  this  William  Rouse  replies 
that  he  was  by  the  deed  of  dissolution  put  as 
between  himself  and  his  copartners  in  the  posi- 
tion of   a  surety,  and  that  the  bank   had  full 
knowledge  of  tins,  and  afterwards  gave  time  to 
the  new  firm,  and  so  discharged  him.    Also  he 
contends  that  there  was  a  novation  of  the  debt. 
It  was  said  in  opening  this  appeal  that  there  was 
no  evidence  of  the  bank's  knowledge  of  the  deed 
of  dissolution.    In  the  judgment  of  the  learned 
judge  that  fact  is  treated  as  being  known  to  them, 
and  counsel  for  William  Rouse  state  that  this 
was  admitted  in  the  argument  in  the  court  helow. 
In  this  state  of  things  we  have  communicated  with 
the  learned  judge  in  the  court  below,  who  confirms 
this  statement.     We  must  therefore  deal  with  the 
case  on  the  footing  that  the  bank  had  full  know- 
ledge of    the  deed  of  dissolution,  and    of    the 
relative  position  of  the  parties  to  it  before  the 
transaction,  which  is  reUed  on  as  a  contract  to 
give  time  to  the  new  firm.     On  the  16th  Feb.  1889 
uie  bank  agreed  with  the  new  firm  to  allow  them 
an  overdraft  of  53,0462.,  which  included  the  whole 
debt  until  the  14th  March,  the  firm  undertaking 
to  wind-up  the  manufacturing  department  of  their 
business,  which  would  release  about  15,0002.  capital, 
and  to  seek  a  redaction  of  certain  moi-tgages  upon 
the  mill  property  to  other  persons.     This  was 
confirmed  by  a  resolution  of  that    date    at    a 
meeting  at  which  one  of  the  firm  was  present. 
Other  subsequent  transactions  were  also  relied  on, 
but  it  seems  to  me  not  necessary  to  refer  to  them, 
because  I  think  this  was  a  bin^g  agreement  for 
consideration  not    to    enforce  payment    of  the 
5i0362.  before  the  14th  March.    The  effecit  upon 
William  Bouse  was,  that  he  could  not  before  that 
time  exercise  his  right  of  requiring  the  creditor  to 
.enforce  payment  by  the  pnnciptu  debtor,  nor,  if 


in  the  meantime  he  had  paid  to  the  bank  the 
amount,  could  he  have  sued  the  principal  debtors 
in  the  name  of  the  bandc  until  after  the  14th 
March.  There  was  therefore  that  alteration  in 
his  position  which  primd  fade  would  discharge 
him.  But  this  would  not  interfere  with  his  right 
of  suing  upon  the  covenant  by  his  former 
partners  to  mdemnif  y  him,  which  was  contained 
m  the  deed  of  dissolution.  Does  this  make 
any  difference?  I  think  that  question  is 
answered  by  Oakelffy  v.  Pasheller  {I&6)  10  Bli. 
N.  S.  648).  This  is  the  authority  upon  which 
the  learned  jud^e  in  the  court  below  has 
founded  his  decision,  and  it  is  necessary  to  exa- 
mine it  carefully.  Two  persons,  Gfeorge  Reid 
and  Philip  Castel  Sherard.  were  partners  in  a 
firm  of  Gfeorge  Beid  and  Co.  They  became  in- 
debted for  10,0002.  to  Sir  Charles  Oakeley,  who 
held  their  joint  and  several  bonds  for  the  amount. 
Sherard  died.  Beid  carried  on  the  business  for 
himself  and  Sherard's  executors  until  the  end  of 
the  partnership  term.  The  determination  of  the 
partiiership  by  efBuxion  of  time  was  gazetted,  and 
Reid  then  took  a  partner  named  Eynaston,  who 
was  a  son-in-law  of  Sir  Charles  Oakeley.  On  the 
8th  June  1815  a  deed  was  executed  between  Reid, 
the  executors  of  Sherard,  and  Xynaston,  by  which 
in  effect  Beid  and  Eynaston  purchased  all  the 
executors'  interest  in  the  busmess  for  a  large 
sum,  of  which  a  small  x>art  was  to  be  paid  and 
the  rest  secured,  and  they  covenanted  to  give  a 
bond  in  150,0002.  to  indemnify  the  executors 
against  the  debts  of  the  concern,  which  included 
the  10,0002.  due  to  Sir  Charles  Oakeley.  In  1817 
an  arrangement  was  made  under  which  Sir  Charles 
Oakeley  was  to  take  an  interest  in  the  new  firm, 
and  he  at  the  same  time  engaged  not  to  call  upon 
them  for  their  debt  to  him  of  10,0002.  for  three 
years.  The  Master  of  the  Bolls,  Sir  J.  Leach 
(1832),  held  that  this  discharged  the  estate  of 
Sherard,  saving  (at  p.  577)  this :  "  In  1817  Sir 
Charles  Oakeley  enters  into  an  agreement  with 
the  two  persons  who  had  become  as  between 
themselves  and  the  estate  of  Sherard  the  prin- 
cipal debtors;  he  enters  into  an  arrangement 
with  them  to  give  three  years'  time  for  the  pay- 
ment of  the  demand,  and  I  am  of  the  opinion,  to 
be  collected  from  what  I  have  already  stated,  that 
Sir  Charles  Oakeley  could  not  either  proceed 
within  these  three  years  against  the  principal 
debtor  or  against  the  surety  in  respect  of  that 
demand,  and  if  he  could  not  proceed  against  either 
of  them  in  respect  of  the  demand,  then  the  surety 
is  released,  and  the  surety  is  released  for  this 
reason,  because,  whatever  the  surety  pays,  he  has 
a  right  to  call  on  the  principal  debtor  to  repay 
the  sum  which  he  has  so  advanced ;  but  if  there 
be  a  delay  for  three  years  he  may  be  extremely 
prejudiced  by  that  delay,  because  in  the  interim 
the  solvent  principal  debtor  may  become  an  in- 
solvent principal  debtor,  and  then  by  the  act 
of  the  creditor  the  surety  would  have  lost 
his  remedy  against  the  principal  debtor.  I  am 
therefore  of  opinion,"  continued  the  Master  of  the 
BoUs,  "  that  the  giving  the  time  for  three  years 
in  1817  did  discharge  the  estate  of  Philip  Castel 
Sherard.  I  consider  that  it  did  discharge  him, 
being  of  opinion  that  Sir  Charles  Oakeley  well 
knew  in  1817  that  by  the  arrangement  between 
the  two  partners  Beid  and  Eynaston  they  had 
become  the  principal  debtors,  and  Sherard's  estate 
surety  only.      Tms  decree  was  affirmed  by  Lord 

Digitized  by  VjWWV  IC 


434-Vol.  Lxx.,  N.  s.]                     THE   LAW  TIMES. 

[Kay  86,  WH. 

Ct.  of  App.]          Eoxjsb  v.  Thb  Bsadfobd  Bankiko  Oompaht  Limited. 

[Ot.  of  App. 

Brougham,  L.C. ;  bnt  his  judgment  we  hare  not 
been  able  to  obtain.  It  was  then  appealed  to  the 
House  of  Lords,  and  was  there  again  affirmed  by- 
Lord  Cottenham,  L.C.  and  Lord  Lyndhurst. 
During  the  argument  Lord  Lyndhurst  asked  (at 
p.  586) :  "  How  will  an  arrangement  between 
debtors  affect  a  creditor  unless  he  adopts  itP 
Can  the  parties  alter  their  situation  with  respect 
to  the  creditor  without  his  assent  ?  "  The  argu- 
ment answers  this  first  by  saying  that  notice  of 
the  new  arrangement  is  enough,  and  that,  having 
that  notice,  he  is  bound  so  to  conduct  himself  as 
not  to  afiect  the  surety.  This  argument  seems  to 
have  been  accepted,  for,  in  giving  judgment.  Lord 
Lyndhurst  stated  (at  p.  589)  that  an  arrai^ement 
was  made  between  Sir  Charles  Oakeley  and 
Eynaston,  without  any  communication  with  the 
executors  of  Sherard,  to  extend  the  time  of 
payment  for  a  period  of  three  years,  and  the 
question  was  what  was  the  effect  of  that  exten- 
sion, whether  it  discharged  tiie  representatives  of 
Sherard ;  and  his  Lordship  continued :  "  Now,  in 
consequence  of  an  arrangement  which  took  place 
between  the  representatives  and  the  new  partner- 
ship, the^  stood  in  the  character  of  sureties,  and 
the  principle  of  law  is  this,  that  where  a  creditor 
gives  time  to  the  principal,  there  being  a  surety, 
without  any  communication  with  the  surety,  and 
without  the  consent  of  the  surety,  it  discharges 
him  from  liability,  because  it  places  him  in  a  new 
situation  and  exposes  him  to  risk  and  contingen- 
cies which  he  would  not  otheiwise  be  liable  to. 
That  being  the  fact  in  the  present  instance,  and 
as  the  facts  bring  home  the  knowledge  of  all  the 
circumstances  of  the  transaction  to  Sir  Charles 
Oakeley,  it  is  my  opinion,  in  this  case,  that  the 
representatives  of  Sherard  were  discharged  from 
their  liability."  The  circmnstance  that  the 
•executors  had  a  covenant  of  indemnity  upon 
which  they  might  have  sued  Beid  and  Kynaston 
■directly  without  using  Sir  Ckarles  Oakeley's 
name  was  not  treated  as  altering  the  application 
of  this  law.  The  case  seems  also  to  decide  that, 
where  persons  who  are  jointly  and  severally 
liable  to  a  creditor,  all  being  originallv  in  the 
position  of  principal  debtors,  by  a  subsequent 
arrangement  provide  as  between  themselves  that 
some  of  them  shall  take  the  burden  of  the  debt 
and  indemnify  the  others  against  it,  this  arrange- 
ment puts  the  debtors  who  are  to  be  so  indemnified 
in  the  position  of  sureties  as  between  themselves 
and  their  co-debtors.  It  further  decides  appa- 
rently that,  if  this  alteration  of  the  position  of  his 
debtors  inter  ae  becomes  known  to  the  creditor, 
and  he  thereafter  gives  time  to  the  debtors  who 
have  assumed  the  position  of  principal  debtors, 
this  will  discharge  those  who  have  become  sureties. 
On  this  last  point,  however,  a  serious  difference 
of  opinion  has  been  intimated  by  distinguished 
judges.  It  seems  to  be  founded  upon  the  question 
asked  by  Lord  Lyndhurst  during  the  argument 
in  the  House  of  Lords,  which  I  have  already 
quoted :  "  Can  the  parties  alter  their  situation 
with  respect  to  the  creditor  without  his  assent  P  " 
Must  it  not  be  shown  that  he  adopts  the  arrange- 
ment between  them  P  Unquestionably  no  assent 
by  the  creditor  is  wanted  to  render  valid  an 
arrangement  among  the  debtors  that  some  of 
them  shall  pay  the  debt  and  indemnify  the  others 
against  it.  It  would  be  absurd  to  say  that  joint 
debtors  cannot  make  such  an  arrangement  among 
tiiemaelves  without  the  assent  of  their  creditor. 


But  what  is  meant  is,  that  the  creditor  may 
disregard  the  arrangement  unless  he  not  only 
knows  it  but  also  agrees  to  be  bound  by  it.  That 
is,  unless  he  so  agrees,  he  may  alter  the  position 
of  a  debtor  who,  as  he  knows,  is  a  surety,  by  giving 
time  to  the  other  debtors  without  discharging 
him.  But  when  he  agrees  to  give  time  he  may 
reserve  his  rights  against  the  surety,  and  thea 
the  surety  will  not  be  discharged :  (per  Lord  Eldon 
in  Ex  parte  Olendenning,  Buck's  Sank.  Cas.  517 ; 
Owen.  V.  Hwnan  4  H.  of  L.  997,  1037.)  The  only 
additional  burden  thrown  on  the  creditor  is  the 
necessity  of  not  dealing  separately  wiUi  the 
principal  debtor  so  as  to  injure  the  sui«ty  without 
expressly  declaring  that  he  does  not  rdiease  him. 
Such  a  reservation  when  giving  time  to  the 
debtor  would  mean  that  the  creditor  engages 
not  to  sue  within  th<>  time  so  given,  nnless  com- 
pelled to  do  so  by  the  surety.  It  was  always  the 
law  that,  if  the  creditor  knew  that  the  debtors  to 
him  were  as  between  themselves  in  the  poritaon 
of  principal  debtor  and  surety,  whether  he  knew 
this  at  the  time  when  the  debt  was  contracted  or 
discovered  it  afterwards,  that  knowledge  obliged 
him  not  to  deal  with  the  principal  debtor  alone,  so 
as  to  prejudice  the  sure^.  Lord  Cottraiham,  in 
HoUier  v.  Eyre  (1840)  (9  CI.  &  F.  1)  expressly  says 
(at  p.  45) :  "  Although  all  the  grantors  were 
principals  as  between  them  and  the  grantees,  yet, 
as  between  themselves,  some  of  them  might  be 
sureties  for  others ;  and  if  it  was  established  that 
such  was  the  case  as  between  "  them,  '*  and  that 
the  grantees  knew  that  such  was  the  caae,  they 
might  by  their  dealing  with  "  the  principal  debtor 
"  have  raised  an  equi^  in  favour  of  "  the  surety. 
And  he  proceeds  to  say  that,  to  affect  the  creditor 
with  this  equity,  he  must  have  that  notice  at  the 
date  of  the  transaction  by  which  the  position  of  the 
surety  is  altered.  Can  it  be  the  law  that,  if  by  a 
subsequent  agi'eement  one  of  the  principal  debton 
becomes  a  sui-ety,  and  this  is  made  known  to  the 
creditor,  he  may  disregard  itP  The  difference 
between  that  case  and  the  creditor  discovering 
after  the  debt  was  contracted  that  one  of  the 
debtors  was  at  the  time  of  contracting  the  debt 
as  between  himself  and  his  co-debtors  only  asurety 
seems  to  me  inappreciable.  It  is  only  the  know- 
ledge by  the  creditor  of  the  surety's  position 
which  affects  him  in  that  case,  and  why  it  shonld 
not  equally  affect  him  in  the  other  I  confess  I 
cannot  comprehend.  In  Ex  parte  Qraham  (1854) 
(5  De  Q.  M.  &  G.  356)  the  indorsee  for  value  of  a 
bill  of  exchange  had  notice  after  the  indorsement 
to  him  that  it  had  been  accepted  for  the  accom- 
modation of  the  drawer,  and  after  this  notice  he 
joined  the  other  creditors  of  the  drawer  in  a  com- 
position arrangement,  and  released  the  drawer. 
Subsequently,  ne  sought  to  prove  against  the 
acceptors,  who  had  become  bankraptl  Enigfat 
Bruce,  L.J.  asked  if  the  question  was  not 
unaffected  by  decision.  Counsel  seem  to  have 
thought  it  was.  Oakeley  y.  Paskeller  {vbi  tup.) 
was  not  cited.  The  proof  was  allowed.  In  Ooir- 
ford  V.  European  and  American  Steam  Shipping 
Company  (1863)  (1  H.  &  M.  182),  Wood,  V.C.,  st 
p.  190  said  of  Oakeley  y.  Pashdler  (kM  mp.): 
"  That  case  determined  that  where  a  creditor  had 
two  joint  principal  debtors,  and  was  entitled,  if  he 
found  it  convenient,  to  give  time  to  the  one  and  to 
press  the  other,  aa  agreement  between  the  debtors 
might  so  affect  him  as  to  deprive  him  of  that 
right.    That  was  a  strong  decision,  and  it  went 
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upon  the  footing  that  tke  creditor  having  notice 
of  the  agreement  was  bound  to  regard  it."    In 
Oriental  FinaTicial  Corporaticny.Overend,  Gumey, 
and  Co.  (1871)  (25  L.  T.  Rep.  N.  S.  813  ;  L.  Eep. 
7  Ch.  App.  142]  bills  of  exchange  were  discounted 
by    the    defendants.       They    were    afterwards 
informed  that  the  acceptors  were  merely  accom- 
Jnodation  acceptors,  and  with  that  knowledge  they 
bound  themselves  to  give  time  to  McHenry,  the 
.principal  debtor.     Lord  Hatherley,  L.C.  referred 
.to  Ex  parte  Graham  {ubi  sup.)  and  to  the  inquiry 
msde  in  that  case,  whether  there  was  any  autho- 
rity on  the  subject,  and  pointed  out  that  Odkeley 
V.  PaaheUer  {ubi  aup.)  was  a   "  precise  and  direct 
authority  upon  the  point,"  and  his  Lordship  pro- 
ceeds to  say  that  there  is  no  hardship  in  the  case, 
because  when  giving  time  the  creditors    might 
reserve    their  nghts  against   the    surety.      The 
ease  was  appealed  to  the  House  of  Lords,  and  is 
reported  in  L.  Bep.  7  E.  &  I.  App.  348 ;  and  at 
p.  360  Lord  Cairns,  L.C.  says  :   "  It  was  said  that 
the  knowledge  that  the  Financial  Corporation  was 
surety  was  not  obtained  by  Overend,  Gumey,  and 
Co.  until  after  the  bills  became  due ;  and  inasmuch 
as  the  contract  arising  out  of  and  connected  with 
the  bills  was  made  before  Overend,  Gumey,  and 
Co.  had  any  knowledge  of  that  suretyship,  their 
rights  and  their  powers  of  proceeding  under  the 
contract  ought  not  to  be  interfered  with  in  conse- 
quence of  knowledge  subsequently  obtained.    My 
Lords,"    the    Lord     Chancellor   continued,"    it 
appears  to  me  that,  after  the  case  which  was 
referred  to  at  tiie  bar  decided  by  your  Lordships' 
House,  that  of  Oakeley  v.  Pasheller  {ubi  sup.),  it  is 
impossible  to  contend,  if  after  a  right  of^  action 
accrues  toacreditoragainst  two  or  more  persons  he 
is  informed  that  one  of  them  is  a  surety  only,  and 
after  that  he  gives  time  to  the  principal  debtor 
without  the  consent  and  knowledge  of  the  surety, 
that  under  those  circumstances  the  rule  as  to 
the  discharge  of  the  surety  does  not  apply."     It  is 
dear  that  Lord  Hatherley  and  Lord  Cairns  under- 
stood  Oakeley  v.  PasheUer  {ubi  sup.)    to  have 
decided  that  the  mere  knowledge  of  the  creditor 
that  one  of  his  debtors  has  become  surety  as 
between  him  and  the  other  obliges  the  creditor  not 
to  deal  with  the  principal  debtor  alone,  so  as  to 
prejudice  the  sui'cty.    Both  those  learned  judges 
treat  this  as  the  law,  whether  the  debtors  were 
originally  in'  that  position  and  the  creditor  was 
afterwards  informed  of  it,  or  whether  by  a  subse- 
quent arrangement  between  themselves  they  were 
put  into  that  position    and    the    creditor    was 
informed  of  the  change.    We  have  obtained  the 
eases  and  appendix  of  Oakeley  v.  Pasheller  {vhi 
ntp.)  before  the  House  of  Lords,  and  I  find  it 
stated  in  the  appellants'  case  that  Sir  Charles 
Oakeley  was  unaware  of    the  arrangement  for 
indemnity  of  Sherard's  executors,  and  that  when 
he  gave  time   in  1817  he   reserved    his    rights 
against  the  estate  of  Sherard.    The  respondents' 
case  states  that  the  arrangement  in  1817  was  not 
known  to  the  executors  of  Sherard.   The  appendix 
contains  no  evidence  of  any  reservation  of  rights 
against  Sherard's  executors  or  of  any  agreement 
between  them  and  Sir  Charles  Oakeley  to  treat 
them  as  sureties  only.     In  Maingay  v.  Lewis  (Ir. 
Bep.  5  C.  L.  229)  the  question  came  before  the 
Court  of  Exchequer  in  Ireland,  and  the  caae  of 
Oakeley  v.  PaiheUer  {ubi  tvp.)  was  carefuUy  con- 
Bdered.    Figot,  C.B.,  Lawson,  J.,  Morris,  J.,  and 
Vonabaa,  C.J.  held  that  giving  time  to  a  principal 


debtor  discharged  a  surety  who  had  become  such 
by  an  arrangement  between  himself  and  the  other 
debtors  after  the  debt  was  contracted,  if  the 
creditor  was  aware  of  this  change  of  their  relative 
position  before  he  gave  time  to  the  principal 
debtor.  All  these  judges  treated  Oakeley  v. 
Pasheller  {ubi  mp.)  as  having  decided  the  point. 
Lawson,  J.  states  the  argument  against  the 
doctrine  (at  p.  231)  and  follows  the  House  of 
Lords'  decision  reluctantiy.  Deasy,  B.  and 
Keogh,  J.  differ  because  in  the  case  before  them 
they  consider  time  was  not  given.  Fitzgerald,  B. 
is  the  only  judge  who  doubts  the  effect  of  the 
case  in  the  House  of  Lords,  Oakeley  v.  Pasheller 
{ubi  sup.].  He  considers  that  the  ground  of 
the  decision  was  the  giving  time  to  Kynaston, 
the  new  partner,  to  whom  the  deceased 
partner's  estate  was  always,  he  says,  in  the 
position  of  surety.  In  this  state  of  the  authorities 
the  question  came  before  the  Court  of  Queen's 
Bench  upon  an  equitable  plea  in  the  case  of  Swire 
V.  Redman  (1876)  (35  L.  T.  Bep.  N.  S.  470 ;  1  Q.  B. 
Div.  536,  541),  which  in  its  tacts  was  identical 
with  what  I  understand  to  have  been  the  facts  in 
Oakeley  v.  PasheUer  {ubi  tup.).  There  were  two 
principal  debtors,  Bedman  and  Holt,  who  were 
partners.  The  partnership  expired,  and  by 
arrangement  between  them  Holt  assumed  the 
position  of  principal  debtor  and  Redman  that  of 
smety.  The  creditors  weie  informed  of  this,  and 
after  receiving  that  information  gave  time  to 
Holt.  On  an  application  for  a  new  trial, 
Bramwell,  B.  having  ruled  that  Bedman  was  not 
discharged.  Lord  Cockbum,  C.J.  read  the  judg- 
ment of  Lord  Blackburn.  The  judgment  was  to 
this  effect :  If  a  creditor  has  two  debtors,  one  of 
whom  is  not  surety  for  the  other,  or  if  he  is  and 
the  creditor  is  ignorant  of  the  fact,  he  may  mve 
time  to  either  without  discharging  the  other.  But 
if  from  the  beginning  one  is  principal  and  the 
other  surety  the  case  is  different.  "  And  if  the 
creditor  binds  himself  not  to  sue  the  principal 
debtor,  for  however  short  a  time,  he  does  interfere 
with  the  surety's  theoretical  right  to  sue  in  his 
name  during  such  period."  Though  this  doctrine, 
continued  the  learned  judge,  seems  "  consistent 
neither  with  justice  nor  common  sense  " — and  see 
similar  observations  by  the  same  learned  judge  in 
Petty  V.  Cooke  (25  L.  T.  Bep.  N.  S.  90 ;  L.Bep. 
6  Q.  B.  790)—"  it  has  been  long  so  firmly  estab- 
lished that  it  can  only  be  altered  by  the  Legisla- 
ture. And  as  it  depends  upon  the  supposed 
necessity  of  interfering  with  the  rights  which  the 
surety  has  as  between  him  and  the  principal 
debtor,  it  is  not  material  that  the  knowledge  on 
the  part  of  the  creditor  that  the  surety  was  from 
the  beginning  such,  and  therefore  had  such 
right,  was  not  acquired  till  after  the  surety  had 
become  liable  to  the  creditor :  {Pooley  v.  Ha/rra- 
dine,  7  E,  &  B.  431 ;  Greenough  v.  McCleUand, 
2  E.  &  E.  424 ;  and  Oriental  Mnancial  Corpora- 
tion V.  Overend,  Gumey,  and  Co.,  25  L.  T.  Rep. 
N.  S.  813;  L.  Eep.  7  Ch.  App.  142.)  This  rule, 
whether  it  was  originally  right  or  not,  is  no  doubt 
well  established.  But  when,  as  in  the  present 
case,  the  two  debtors  are  both  principals  there  is 
no  such  right.  Redman  never  could  have  paid  off 
the  plaintiffs  and  sued  Holt  in  their  name,  for  by 
the  very  act  of  paying  off  the  plaintiffs  the  cause 
of  action  in  their  name  would  be  gone,"  (but  see, 
in  the  case  of  a  surety,  19  &  20  Vict.  c.  97,  s.  5), 
"  and  the  right  which  Redman  wovQd  have  had  to 
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sue  Holt  for  contribution  would  be  in  no  way 
affected  by  any  bargain  which  the  plaintiffs  had 
made  with  Holt  alone  to  i^ive  him  further 
time.  The  contention  is,  that  the  two,  Bedman 
and  Holt,  had  a  right,  without  the  know- 
ledge or  consent  of  the  plaintiffs,  to  create 
a  new  state  of  things,  and  then  by  giving 
notice  to  prevent  the  plaintiffs  from  doing  that 
which  they  lawfully  might  before — to  create  a 
right  in  themselves  which,  if  observed,  must 
derogate  from  the  plaintiffs'  right,  and  then  to  say 
that  it  is  inequitable  in  the  plaintiffs  to  act  in 
derogation  of  this  right  so  created.  Surely  the  in- 
equity begins  earlier,  and  is  in  the  defendants' 
derogating  fi-om  the  plaintiffs'  right  without  their 
consent."  The  judgment  then  deals  with  Odkeley 
V.  Pasheller  {ubi  sup.),  which  the  learned  judges 
refuse  to  understand  in  the  manner  in  which  it 
was  understood  by  Lord  Hatherley  and  Lord 
Cairns.  But  they  construe  it  to  mean  that  the 
new  arrangement  by  which  Sherard's  executors 
became  sureties  was  an  arrangement  to  which  the 
creditor  Sir  Charles  Oakeley  was  a  partr,  made 
between  him  and  the  two  partners  in  the  new 
firm,  of  whom  one  Kynaston  was  his  son-in-law. 
That  is,  that  Sir  Charles  Oakeley  not  merely  knew 
of  this  arrangement,  but  that  he  engaged  to  be 
bound  by  it.  There  is  nothing  in  the  facts  of  the 
case  as  stated  nor  in  the  language  of  the  judg- 
ments which  I  have  read  to  justify  this  construc- 
tion of  the  decision  in  Oakeley  v.  Pashelhr  (ubi 
tup.).  Lord  Hatherley  and  Lord  Cairns  did  not 
80  understand  it.  The  question  involved  in  the 
case  was  an  equitable  one,  and  the  opinion  of  the 
two  Lord  Chancellors  as  to  the  effect  of  that 
decision  must  have  more  weight  than  that  of  the 
two  learned  judges  who  decided  Swire  v.  Redman 
(ubi  sup.).  The  report  of  the  Oriental  Financial 
Corporation  v.  Overend,  Gumey,  and  Co.  (ubi  sup.) 
In  the  House  of  Lords  does  not  seem  to  have  been 
before  their  Lordships,  and  Lord  Cairns'  construc- 
tion of  that  decision  is  not  referred  to  by  them. 
Moreover,  the  value  of  the  decision  in  Swire  v. 
Bedman  (ubi  sup.)  seems  to  me,  if  I  may  say  so 
with  all  respect,  greatly  affected  by  the  fact  that 
it  is  based  upon  the  view  that  the  doctrine  of  the 
discharge  of  a  surety  by  giving  time  to  the  prin- 
cipal del)tor  is  "  consistent  neither  with  justice  nor 
common  sense."  It  was  long  ago  adopted  by 
courts  of  common  law.  In  the  language  of 
Tindal,  C.J.  in  Coom.be  v.  Woolf  (1832)  (8  Sing.  156, 
161) :  "  Except  where  a  surety  has  entered  into  a 
bond  for  payment  in  default  of  the  principal 
debtor,  courte  of  law  as  well  as  courts  of  equity 
have  alwavs  held  the  surety  to  be  discharged 
where  witnout  his  assent  time  has  been  given  to 
the  principal  debtor.  Where  the  surety  has 
entei-ed  into  such  a  bond,  and  by  a  parol  agree- 
ment time  has  been  given  to  the  piincipal  debtor, 
the  surety  is  compelled  to  resort  to  a  court  of 
equity,  because  by  the  rules  of  law  a  parol  agree- 
ment cannot  be  pleaded  in  discharge  of  an  instru- 
ment under  seal."  Moreover,  the  doctrine  has 
again  and  again  been  recognised  and  affirmed  in 
the  House  of  Lords:  (see,  amongst  other  cases, 
Hearn  v.  Cole,  1  Dow  459 ;  Bank  of  Ireland  v. 
Beresford,  6  Dow  233,238;  Torrance  v.  Bank  of 
British  North  America,  29  L.  T.  Eep.  N.  S.  109; 
L.  Eep.  5  P.  C.  246;  MacTaqgart  v.  Watson,  3  CI. 
&  F.  625 ;  Creighton  v.  Banlein,  7  CI.  &  F.  325 ; 
Owen  V.  Homan,  4  H.  of  L.  997.)  A  criticism  of 
Oakeley  v.  Pasheller   (ubi  sup.)  which  shows  so 


strong  a  desire  not  to  follow  that  dedmon 
if  it  be  possible  to  escape  from  it  mart 
be  received  with  some  hesitation.  For  myself 
I  am  bound  to  say  that  the  deciaian  in 
Oakeley  v.  Pasheller  (ubi  sup.),  fairly  read, 
seems  to  admit  of  but  one  meaning,  that  which 
was  put  upon  it  by  Hatherley,  L.C.  and  Caima, 
L.C. — namely,  that  the  information  to  the  creditor 
of  a  subsequent  arrangement  by  which  his  oo- 
debtors  heaane  as  between  themselves  in  the 
position  of  principal  and  surety,  pats  him  tmder 
the  obligation  not  to  deal  with  the  piincipal 
debtor  so  as  to  prejudice  the  surety,  just  as  would 
be  the  case  if  tne  debtors  were  originally  in  that 
position  inter  se  and  the  creditor  discovered  it 
afterwards.  Then  it  was  argued  that  there  was  a 
novation  of  the  debt,  by  wliich  the  oontinning 
partners  were  accepted  as  the  sole  debtors,  and 
the  plaintiff,  William  Bouse,  was  released.  Such 
a  release  must  be  by  a  contract  with  William 
Bouse,  express  or  implied.  There  was  no  express 
contract  to  release  him;  the  argument  is  that 
such  a  contract  must  be  implied  from  thecircnm- 
stances  of  the  case.  The  principal  facts  rdied  on 
to  raise  this  implication  are,  that,  although  the 
bank  kept  a  separate  account  of  the  old  debt; 
they  charged  in  that  account  compound  interest, 
and  that,  as  they  must  be  taken  to  Know  that  they 
could  not  make  this  charge  against  Wilham 
Bouse  after  they  had,  by  his  withdrawal  from  the 
business,  ceased  to  act  as  bankers  for  him,  that 
fact  shows  that  ther  treated  the  continuing 
partners  as  alone  liaole.  Moreover,  the  bank 
dealt  with  them  only  in  respect  of  the  debt,  and 
after  their  bankruptcy  the  bank  proved  against 
their  joint  estate  and  received  a  dividend  of  lOi. 
in  the  pound,  which,  it  is  argued,  they  could  not 
have  done  if  they  had  not  released  William 
Bouse.  But  this  is  not  a  case  in  which  any  new 
partner,  not  originally  liable  for  the  debt,  has  been 
treated  as  liable ;  all  these  dealings  were  with  the 
original  joint  debtors,  or  some  of  them.  It  is 
clear  that  the  mere  treating  the  continuing  finn 
as  liable,  and  proving  against  their  estate,  is  not 
necessarily  inconsistent  with  preserving  their  right 
against  the  retired  partner.-  (Harris  v.  FarmU 
15  Beav.  81.)  That  joint  estate  was  really  the 
estate  which  the  retired  partner  made  over  sJl  his 
interest  in,  when  he  retired;  and,  upon  the  whole, 
though  with  some  hesitation,  I  do  not  think  there 
is  sufficient  evidence  of  an  intention  to  release 
William  Bouse  to  enable  us  to  decide  in  his 
favour  on  this  ground.  But,  if  the  true  result  be 
that  the  bank  did  not  intend  to  release  William 
Bouse,  I  cannot  help  feeling  great  reluctance  to 
lean  to  the  conclusion  that  lie  has  been  released 
in  effect  by  the  inadvei'tence  of  giving  time  to  his 
co-debtors  without  reser^dng  the  rights  of  the 
bank  against  him.  Lindley,  L.J.  has  called 
attention  to  the  form  of  the  deed  of  dissolution, 
and  we  have  heard  a  further  argument  upon  the 
question  whether,  by  that  deed,  William  Rouge 
did  not  empower  his  copartners  to  make  an 
arrangement  for  further  time  without  his  con- 
cun-ence,  or  without  discharging  him  by  so  doin^. 
The  creditor  was  not  a  party  to  this  deed,  and  it 
cannot  be  read  as  giving  to  him  any  right  agaiiut 
the  Bure^.  The  deed  contains  a  covenant  by 
William  Rouse's  former  partners  to  pay  the  debte 
of  the  old  firm  as  soon  as  they  conveniently  can, 
and  to  indemnify  and  keep  indemnified  William 
Bouse  against  them,  and  this  covenant  is  qualified 
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by  a  proviso  worded  ihoB  :  "  Provided  always  and 
it  18  hereby  agreed  and  declared  that  the  said 
William  Rouse,  his  executors  and  administrators, 
shall  not  be  entitled  to  require  payment  of  any 
of  the  said  debts  or  sums  of  money  hereinbefore 
eovemanted  to  be  paid  by  the  said  J.  F.  Bouse, 
F.  Rouse,  and  H.  Rouse,  so  long  as  the  said 
William  Rouse,  his  heirs,  executors,  and  admin- 
istrators, shall  be  indemnified  according  to  the 
covenant  last  hereinbefore  contained."  The 
rights  of  a  surety  which  are  taken  away  by  an 
agreement  not  to  sue  the  principal  debtor 
tar  a  certain  time  are  principally  these — namely, 
first,  his  right  to  call  upon  the  creditor  to  compel 
the  principal  debtor  to  pay,  for  which  purpose  he 
might  institute  a  suit  in  equitr ;  or,  secondly,  his 
right  to  pay  the  creditor  and  then  to  sue  the  prin- 
«pal  debtor  in  his  name :  (see  Mercantile  Law 
Amendment  Act,  19  &  20  Yict.  c.  97,  s.  5.)  The 
proviso  in  question  does  seem  to  ^ve  up  the  fii-st 
of  these  rights  so  long  as  William  Rouse  is  indem- 
nified "  according  to  the  covenant."  But  if  the 
principal  debtors  do  not  pay  the  debt  as  soon  as 
they  conveniently  can,  they  do  not  fulfil  their 
covenant,  and  if  they  arrange  with  the  creditor 
not  to  pay  for  a  certain  time,  when  they  could 
conveniently  pay  within  that  time,  it  seems  to  me 
that  the  proviso  would  not  prevent  the  surety  from 
using  all  the  remedies  in  bis  power.  To  the  second 
right  of  the  surety  which  I  have  mentioned,  that 
oi  voluntarily  discharging  the  debt  and  then 
calling  on  the  principal  debtor  to  repay  the 
amount,  the  proviso  does  not  in  terms  apply  at  all. 
It  is  a  common  form  found  in  Davidson's  Prece- 
dents {2nd  edit.,  vol.  2.,  part  1,  p.  475 ;  lb.,  3rd 
edit.,  ToL  2,  part  1,  p.  520).  It  is  there  explained 
Inr  a  note  time :  "  A  proviso  to  this  effect  should 
always  be  inserted,  unless  it  be  intended  that  tibe 
covenantor  should  immediately  pay  the  debts. 
For  where  a  person  sold  an  estate  which  was 
chained  with  annuities,  but  which  he  was  not  per- 
sonaUy  liable  to  pay,  and  took  a  covenant  from 
the  purchaser  to  pay  the  annuities  and  indemnify 
the  vendor  against  them,  it  was  held  that  the 
vendor  could  sustain  an  action  for  nonpayment 
of  the  annuities  without  showing  that  he  had  been 
damnified  by  the  nonpayment."  The  object,  then, 
«f  tills  proviso  is  to  prevent  this  use  being  made 
of  the  covenant  to  pay  the  debt  and  indemnify  the 
rarefy.  It  is  not  intended  to  deprive  the  surety 
of  any  other  of  his  rights  as  between  him  and  the 
creditor  or  as  between  him  and  the  principal 
debtor.  I  cannot  find  aoything  else  in  the  deed 
which  has  that  effect.  When  dealing  with  debts 
dae  to  the  firm  there  is  an  express  agreement  that, 
with  respect  to  these.  William  Rouse  "  will  allow 
and  coofirm  whatsoever "  his  partners,  or  their 
executors,  administrators,  or  assigns,  shall  lawfully 
do  or  cause  to  be  done.  Bat  there  is  no  like  pro- 
vision as  to  debts  due  from  the  firm.  The  deed 
follows  in  all  respects  the  form  given  in  David- 
■on's  Precedents  (ubi  sup.),  and  if  it  be  held  that 
this  deed  authorises  the  grantees  to  arrange  with 
the  creditors  for  time,  it  must  follow  that  in  every 
case  of  a  deed  of  dissolution  in  the  ordinary  form 
thig  must  be  the  result.  The  doctrine  that 
surangements  between  the  creditor  and  principal 
debtor  which  prejudice  the  surety  have  the  effect 
of  releasing  him  is  founded  on  the  jealous  care 
which  courts  of  equity  and  courts  of  law  have 
always  taken  of  a  surety's  interest.  The  prin- 
<(!iple  is  thoroughly  settled.    I  am  not  inclined  to  i 


depart  from  it  or  to  question  its  reasonableness  if 
authority  permitted.  Authority  seems  to  me 
decisive  against  this ;  and,  on  the  whole,  I  think 
that  the  decision  in  this  case  should  be  affirmed. 

Smith,  L.J. — It  is  not  disputed  in  this  case 
that,  unless  the  plaintiff  can  establish  that  the 
defendants  have  released  him  from  a  debt  of 
some  34,0002.,  which  at  one  time  he  undoubtedly 
owed  to  the  defendants,  they  are  entitled  to  the 
lien  they  set  up  in  the  present  action.  The  way 
in  which  the  plaintiff  seeks  to  establish  that  he  is 
no  longer  a  debtor  to  the  defendants  is  by  setting 
up  that  they  have  accepted  the  liability  of  a  firm 
wnich  succeeded  the  plaintiff  in  business  in  accord 
and  satisfaction  of  the  plaintiff 's  debt  to  them;  or, 
in  the  alternative,  that  upon  the  authority  of 
Oakeley  v.  Patheller  (4  CI.  &  F.  207;  10  BU. 
N'.  S.  548),  in  the  House  of  Lords,  he  is  discharged 
by  reason  of  the  defendants  having  given  time 
to  the  new  firm  by  binding  contract,  for  which 
firm,  to  the  knowledge  of  the  defendants,  the 
plaintiff  had  become  surety.  I  hare  nothing  to 
say  upon  the  first  point,  viz.,  the  accord  and 
satisfaiction,  or,  as  it  is  called,  a  release  by  nova- 
tion, excepting  that  I  agree  that  the  judgment  of 
Eekewich,  J.  should  be  upheld  as  to  this  for  the 
reasons  given  by  him  and  the  Lords  Justices 
who  have  preceded  me.  I  desire,  however,  to 
say  sometlung  upon  the  second  point,  which 
undoubtedly,  as  matters  stand,  is  one  of  great 
difficulty.  Now,  it  has  long  since  been  estab- 
lished that,  if  a  creditor  contracts  with  a  prin- 
cipal debtor  and  a  surety,  and  afterwards  oy  a 
binding  contract  with  the  principal  debtor  he 
gives  time  to  him  without  the  consent  and  know- 
ledge of  the  surety,  and  without  reserving  his 
rights  against  the  surety,  the  surety  is  dis- 
charged. Different  reasons  for  this  will  be  found 
in  the  books,  given  by  different  judges.  But  I 
apprehend  that  the  main  reason  is,  that  a  surety 
is  entitled  at  any  time  to  reqture  the  creditor  to 
call  upon  the  principal  debtor  to  pay  off  the 
debt,  or  himself  to  pay  off  the  debt,  and  that  when 
he  has  paid  it  off  he  is  at  once  entitled  in  the 
creditor's  name  to  sue  the  principal  debtor,  and 
if  the  creditor  has  bound  himself  to  give  time  to 
the  principal  debtor  the  surety  cannot  do  either 
the  one  or  the  other  of  these  things  until  the 
time  so  given  has  elapsed,  and  it  is  said  that  by 
reason  of  this  the  surety's  position  is  altered  to 
his  detriment  without  his  assent.  It  was  decided 
in  the  year  1857,  by  the  Court  of  Queen's  Bench,  in 
Pooley  V.  Harradine  (7  E.  &  B.  431),  that  although 
upon  the  face  of  a  document  (a  promissory  note)  two 
persons  had  contracted  with  a  creditor  as  princi- 
pal debtors,  yet  if  one  of  them  when  he  so  con- 
tracted was  in  truth  only  a  surety  for  the  other, 
and  the  creditor  at  the  time  he  took  the  docu- 
ment knew  this  to  be  so,  the  creditor  could  not 
afterwards  give  time  to  the  one  who  was  in  reality 
the  principal  without  releasing  the  other  who  was 
in  reality  the  surety.  It  was  held  that,  inasmuch 
as  the  relationship  of  principal  and  surety  in  fact 
existed  to  the  knowledge  of  the  creditor  between 
the  persons  contracting  with  him,  though  they 
contracted  as  principals,  an  equity  arose,  which 
compelled  the  creditor  thereafter  to  treat  the  one 
as  the  surety,  which  in  truth  he  then  was,  and  not 
to  give  time  to  the  principal  debtor  without  ttie 
assent  of  the  surety.  It  is  true  that  the  creditor 
could  sue  the  surety  upon  his  contract  as  principal 
debtor,  and  that  this  was  not  altered ;  out  it  is 
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impossible  to  say,  as  it  was  argued  before  us,  that 
the  creditor's  position  waa  not  altered  by  the 
introduction  of  the  equity.  Before  its  introduc- 
tion the  creditor  could  have  dealt  -with  either  of 
his  debtors  as  he  liked ;  after  its  introduction  he 
could  not,  for  if  he  gave  time  to  the  one  who  was 
in  fact  the  principeJ  debtor,  he  discharged  the 
other  who  was  in  fact  the  surety,  unless  he  re- 
served his  rights  against  him.  The  court  in  this 
case  forbore  from  deciding  whether  this  equity 
would  have  arisen  if  the  creditor  did  not  know  of 
the  position  of  surety  at  the  time  when  he  con- 
tracted. It  is  too  late  to  discuss  the  ground  for, 
or  the  validity  of,  the  equity,  for  in  the  case  of 
Overend,  Oumey,  and  Co.  v.  Oriental  Financial 
Corporation  (31  L.  T.  Rep.  N.  S.  322 ;  L.  Bep. 
7  K.  &  I.  App.  348),  where  the  relationship  of 
principal  and  surety  existed  when  the  creditor 
contracted  with  his  debtors  as  principal  debtors, 
the  House  of  Lords  held  it  to  exist,  and  decided 
that  it  applied  even  if  notice  of  the  relationship 
of  pnncipal  and  surety  was  not  conveyed  to  the 
creditor  until  after  tne  conti-act  was  made.  In 
this  case  it  was  held  that  a  surety  was  discharged 
when  the  creditor  believed  he  was  contractmg, 
and  did  in  fact  contract,  with  them  as  principal 
debtors,  if,  after  the  contract  was  made,  the 
creditor  became  awai%,  as  the  truth  was,  that  he 
had  only  contracted  with  persons  who  stood  in 
the  relationship  of  principal  and  surety  inter  se, 
and  that  he  could  not  afterwards  give  time  to 
the  one  who  was  the  principal  debtor  without  dis- 
charging the  surety.  It  appears  to  me  that  the 
equity  which  was  applied  in  Pooley  v.  Harradine 
{ubi  sup.)  was  applied  in  this  case  with  the  addi- 
tion that  notice  of  the  true  state  of  facts  would 
sufBce  if  given  after  the  contract  was  made 
between  the  creditor  and  his  debtors,  which  last 
point  the  Court  of  Queen's  Bench  had  abstained 
from  deciding.  It  will  be  seen  that  in  these  two 
cases  {Pooley  v.  Harradine  {ubi  sup.)  and  Overend, 
Crumey,  and  Co.  v.  Oriental  Financial  Corpora- 
tion {M  sup.)  the  court  gave  effect  so  far  as 
possible  to  what  in  truth  was  the  real  position 
inter  se  of  the  persons  when  they  contracted  with 
the  creditor,  and  applied  thereto  the  rule  as  to  the 
discharge  of  the   surety   by  giving  time  to  the 

Erincipal  debtor.  As  I  have  said  before,  it  is  too 
ite  to  quarrel  with  this  equity.  But  it  was 
said  on  behalf  of  the  plaintiff  that,  as  long 
ago  as  the  year  1832,  in  the  case  of  Oakeley 
V.  Pasheller  {ubi  sup.),  the  court  had  gone 
further,  and  had  held  that,  where  a  creditor 
contracts  with  two  who  are  de  facto  principal 
debtors  inter  se,  they,  without  the  knowledge  or 
assent  of  the  creditor,  can  afterwards  create  inter 
se  the  position  of  principal  debtor  and  surety,  and 
that  the  creditor,  although  no  party  to  such 
an-angement,  upon  having  notice  of  it,  is  com- 
pelled to  recognise  this  new-made  position  of 
principal  and  surety,  and  that,  if  the  creditor  after 
such  notice  gives  time  to  the  principal  debtor 
without  the  consent  or  knowledge  of  the  thus 
created  surety,  this  surety  is  discharged.  I  cannot 
myself  see  in  such  a  case  where  any  equity  comes 
in.  If  the  court  by  the  application  of  an  equity 
is  to  give  effect,  as  it  did  in  the  two  cases  above 
mentioned,  to  what  in  truth  was  the  real  relation- 
ship of  the  persons  inter  se  when  they  contracted 
witn  the  creditor,  why,  if  an  equity  exists,  should 
it  not  do  the  like  in  the  present  case  r'  Agreeing 
as  I  do,  from  the  cases  above  mentioned,  that  it 


has  been  held  that  an  equity  exists  to  compc 
creditor  to  give  effect  to  what  was  the  real 
tionship  of  the  parties  inter  se  at  the  time 
contracted  with  the  creditor  when  that  rels 
ship  became  known  to  him,  why,  I  ask,  shou 
equity  arise  for  the  pilrpose  of  giving  effect  to 
was  not  the  real  relationship  of  the  parties 
se  when  the  contract  was  made  with  the  cred 
The  real  position  of  the  persons  inter  se  ■ 
they  contracted  with  the  creditor  in  the  pr 
case  was  that  of  principals  inter  se,  and  i 
equity  is  to  be  applied  so  as  to  give  effect  tc 
true  relationship  of  these  persons,  it  should, 
appears  to  me,  give  effect  to  what  the  rela 
ship  in  reality  was,  which  was  that  of  two  prin 
debtors  inter  se,  and  not  that  of  principal 
surety.  I  can  understand  its  application  ^ 
the  creditor  is  unfortunate  enough  to  have  o: 
contract  with  two  who  when  he  contracted  were 
se  principal  and  surety,  but  I  cannot  unden 
its  application  when  the  creditor  has  a  cob 
with  two  who,  when  he  contracted  with  them, 
inter  se  in  fact  two  principal  debtors.  Thit 
difficulty  I  have  in  this  case,  and  which  I 
not  been  able  to  overcome.  No  reasons  a) 
bar  have  been  given  why  there  should  be 
an  equity  as  is  contended  for.  All  that  is  sa 
that  there  is  such  an  equity,  because  the  Hou 
Lords,  in  Oakeley  v.  Pasheller  {ubi  sup.), 
decided  that  it  existed,  and  that  two  most  emi 
judges  have  since  said  that  it  was  so  decided 
it  has  been  so  decided  by  the  House  of  Lord 
course  there  is  an  end  of  the  matter;  but  wh( 
it  has  appears  to  me  to  be  one  great  questi< 
this  case.  Before  turning  to  Oakeley  v.  Po«/ 
{ubi  sup.)  I  should  point  out  that  in  the  year 
this  exact  point  came  up  for  actual  decision  ii 
Queen's  Bench  Division  in  the  case  of  £ 
V.  Bedman  (35  L.  T.  Rep.  N.  S.  470;  I  C 
Div.  536),  when  it  was  held  that  two  ; 
cipal  debtors  could  not  change  their  pos 
inter  se  to  that  of  principal  and  suret; 
as  to  affect  their  creditor  without  his  as 
and  that  Oakeley  v.  Pasheller  {ubi  sup.)  had  nc 
cided  that  they  could.  Bramwell,  B.  had  he 
Nisi  Prius  that  the  point  taken  was  untenable. 
Queen's  Bench  Division,  in  a  considered  judgi 
which  was  prepared  by  the  then  Blackburc 
upheld  BramweU,  B.'s  ruling.  I  cannot  m; 
read  this  judgment  without  feehng  its  force 
good  sense.  This  judgment  must  be  erroneo 
the  House  of  Lords  in  Oakeley  v.  Pasheller 
sup.)  has  decided  what  the  plaintiff  says  it 
and  which  view  Kekewich,  tJ.  has  i-atified.  1 
I  agree  that  in  Oakeley  v.  Pasheller  {ubi  «ttj 
was  decided  that  where  two  partners  were  o 
nally  principal  debtors  to  a  creditor,  and 
partnership  was  dissolved  and  one  partner  ' 
out,  and  the  other  having  taken  in  a  new  pai 
continued  the  business,  and  both  gave 
indemnity  to  the  partner  who  went  oat,  tlu 
such  case  the  one  who  went  out  became 
secondarily  liable,  or,  in  other  words,  a  surel 
both  the  continuing  and  the  new  partner, 
decides  one  point  taken  by  Mr.  FinJay  for  thi 
fendants  against  him,  for  he  argued  that 
plaintiff  in  that  case  never  became  a  surety  al 
It  also,  in  my  judgment,  decided  that  in  the 
cumstances  of  that  case  the  old  partner  She 
(it  was  in  reality  the  executors  of  the  old  pari 
but  this  is  immaterial)  had  become  surety  tc 
Charles  Oakeley,  who  had  advanced  maatj  it 
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old  firm,  and  that  Sir  Ghajrles,  bj  giving  time  as 
regards  the  old  debt  to  the  principal  debton  in 
the  new  firm,  discharged  him.     But  what  were  the 
circnmstances  of  that  case  P     In  my  judgment  it 
is  impossible  to  read  the  prolix  statement  of  facts 
aet  out  in  4  CI.  &  Fin.  and  in  10  Bli.  N.  S.  with- 
out seeing  that  there  existed  ample  evidence  from 
■which  to  hold  that  Sir  Charles  Oakeley  not  only 
iiad  notice  of,  but  actually  agreed  to,  the  whole 
arrai^ement  which  was  come  to  by  his  two  sons- 
in-law,  Beid  and  Kynaston,  viz.,  the  substitution 
of  Eynastou  for  Sherard  as  principal  debtor  with 
Beid,  to  Sir  Charles  for  the  old  debt,  and  the 
-constituting  the  old  partner  Sherard  a  surety  for 
Beid  and  Kynaston  to  Sir  Charles  Oakeley.    The 
taking  in  of  the  new  partner  Kynaston  was  good 
consideration  for  snch  agreement.     It  seems  to 
me  immaterial  whether  it  is  called  an   "  agree- 
ment," or,  as  are  used  in  the  case,  an  "  accept- 
ance," or  an  "  adoption,"  or  an  "  assent,"  by  Sir 
Charles  Kynaston,  if  there  was  good  considera- 
tion for  his  agreeing  to  what  had  been  arranged 
by  the    principal    debtors    between    themselves. 
Towards  the  end  of  the  argument  of  the  case  in 
ih»  House  of  Lords  (p.  232  of  4  CI.  &  Fin.)  Lord 
Lyndhurst  is  reported  to  have  put  the  point.    He 
says  :  ■*  Can  you  cite  any  authority  to  the  effect 
that    two    original    principal    debtors  could   by 
arrangement  among  themselves  convert  one  into  a 
surety  only  for  the  other  principal  debtor  ?"    In 
10  BU.  N.  S.  (at  p.  586)  Lord  Lyndhurst's  question 
is   reported  thus :   "  How  will  an  arrangement 
between  debtors  affect  a  creditor  unless  he  adopts 
itP    Can  the  parties  alter  their  situation  with 
respect  to  the  creditor  without  his  assent  P    Can 
Ton  cite  any  authority  to  show  that  joint  debtors 
by  their  own  act  can  alter  their  situation  after  the 
contract  has  been  candnded  ?"    Mr.  Pemberton, 
who  was  arguing  for  Sherard's  executors,  could 
not  do  so.     What  he  said  in  answer  to  Lord  Lynd- 
hurst, as  appears  from  4  CI.  &   Fin.,  was  this : 
"The  letters  and  accounts   and  all  the  circum- 
stances of  this  case  make  it  quite  clear  that  Sir 
C.  Oakeley  '  accepted '  Beid  and  Kynaston  as 
principal  debtors,  looking  to  Sherard's  executors 
xw  surety."    It  appears  to  me  from  the  question 
that  Lord  Lyndhurst  did  not  at  the  time  consider 
the  mere  notice  of  the  arrangement  come  to  by 
the  partners  inter  Be  would  bind  Sir  Charles.   The 
words  he  apparently    used  were    "  adopt "    and 
"  assent."    Mr.  Pemberton,  so  iax  as  the  report 
goes,  appears  to  have  satisfied  Lord  Lyndhurst  by 
the  answer  he  gave,   that  Sir  Charles   Oakeley 
«ther  "  adopted,"  or  "  accepted,"  or  "  assented  "  to 
the  new  position,  for  shortly  after  these  remarks 
Lord  Lyndhurst,  finding  that  a  new  partner  had 
been  introduced,    delivered  a    short    judgment, 
holding  that  Sherard's  executors  had  been  dis- 
charged under  the  circumstances  which  existed  in 
that  case.     That  there  was  good  consideration  for 
this  to  Sir  Charles  Oakeley,  as  I  have  before  said, 
is  clear,  viz.,  the  liability  of  the  new   partner 
Kynaston.    With  all  deference  to  those  who  have 
thonght,and  still  think,  that  this  judgment  decides 
the  point  it  is  said  to  do,  I  cannot  bring  myself  to 
80  hold    What  in  my  judgment  it  does  decide  is, 
that,  where  two  have  contracted  with  a  creditor  as 
pmcipal  debtors  who  were  then  principal  debtors 
infer  te  and  afterwards,  by  agreement  for  conside- 
nixm  between  themselves  and  their  creditor,  one 
of  the  principal  debtors  is  to  be  a  surety  and  the 
other  principal  debtor,  then  the  creditor  must 


treat  them  as  in  that  position,  though  he  has  a 
contract  with  them  as  principals  and  cannot  after- 
wards give  time  to  the  principal  debtor  without 
discharging  the  surety.  It  will  be  noticed  that  in 
the  case  of  Overend,  Oumey,  and  Co.  v.  The 
Financial  Corporation  (jibi  stip.)  the  House  of 
Lords  was  dealing  with  a  case  in  which  the 
parties  contracting  with  the  creditor  were  origin- 
ally principal  debtor  and  surety  inter  se.  They 
had  not  to  consider,  and,  as  it  appears  to  me,  they 
did  not  consider,  the  point  as  to  what  would  be  the 
case  if  the  two  had  been  originally  principal 
debtors  inter  se.  And,  as  before  stated,  the  equity 
which  was  then  applied  was,  that  the  court  would 
give  effect  to  the  true  position  of  the  principal 
debtors  inter  se  when  the  contract  was  made,  even 
though  the  creditors  did  not  have  notice  of  this 
position  till  after  it  was  made.  It  is  true  that  Lord 
Cairns  in  delivering  judgment  in  this  case  did 
use  words  which  would  lead  to  the  conclusion 
that  he  thought  that  the  equity  now  contended 
for  existed,  for  he  said  (at  p.  360  of  L.  Bep.  7  E. 
&  I.  App.) :  "  It  is  impossible  to  contend,  if  after 
a  right  of  action  accrues  to  a  creditor  against  two 
or  more  persons  he  is  informed  that  one  of  them 
is  a  surety  only,  and  after  that  he  gives  time  to 
the  principal  debtor  without  the  consent  and 
knowledge  of  the  surety,  that  under  those  circnm- 
stances the  rule  as  to  the  discharge  of  the  surety 
does  not  apply."  These  remarks,  it  must  be 
remembered,  were  made  by  Lord  Cairns  when  he 
was  dealing  with  a  case  in  which  the  persons  con- 
tracting with  the  creditor  were  always  from  the 
first  in  the  position  of  principal  and  surety 
inter  se,  and  not  of  two  original  principful 
debtors.  It  is  also  true  that  in  1863  Lord 
Hatherley,  when  Page  Wood,  V.C.,  in  Oakfordx. 
European  and  American  Steam  Shipping  Company 
(1  H.  &  M.  182,  at  p.  190),  when  he  was  dealing 
with  a  case  in  which  the  debtors  were  originally 
principal  debtors  inter  »e,  said  of  Oakeley  v. 
Pasheller  {ubi  sup.)  as  follows:  "In  order  to 
sustain  the  plaintiff's  contention  it  would  be 
necessary  to  give  a  very  large  extension  to  the 
doctrine  of  Oakeley  v.  PasheUer  {ubi  sup.).  That 
case  determined  that,  where  a  creditor  had  two 
joint  principal  debtors,  and  was  entitled,  if  he 
found  it  convenient,  to  give  time  to  the  one  and  to 
press  the  other,  an  agreement  between  the 
debtors  might  so  affect  him  as  to  deprive  him  of 
the  right.  That  was  a  strong  decision,  and  it 
went  upon  the  footing  that  the  creditor  ha^dng 
notice  of  the  agreement  was  bound  to  regard  it. 
This  language,  I  own,  leads  to  the  inference  that 
the  Vice-Chancellor  understood  that  the  equity 
now  contended  for  by  the  plaintiff  existed  in  the 
case  of  original  principal  debtors  inter  te.  But 
the  learned  judge  gave  no  reasons  for  its  applica- 
tion, excepting  that  it  had  been  so  decided  in 
Oakeley  v.  Pasheller  {ubi  sup.).  The  Irish  case  of 
Maingay  v.  Lewis  (Ir.  Bep.  3  C.  L.  495,  and  on 
appeal  m  Ir.  Bep.  5  C.  L.  229)  exemplifies  what 
different  views  can  be  taken  of  what  was  decided 
by  the  House  of  Lords  in  Oakeley  t.  Pasheller 
(ubi  sup.).  In  the  present  case  there  is  no 
evidence,  nor  is  it  suggested,  that  the  bank 
agreed  to  treat,  or  "  adopted,"  or  "  accepted,"  or 
"  assented  "  to  the  plaintiff  becoming  a  surety ; 
all  that  is  alleged  is,  that  it  had  notice  that  the 
plaintiff  bad  left  the  firm,  and  that  the  old  part- 
ners had  given  him  the  indemnity  which  they  did. 
It   appears   to  me  tiiat  there    is   no  authority 
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actually  binding  upon  me  which  would  compel  me 
to  hold  that  the  equity  now  contended  for  oy  the 

flaintiff  existed  in  a  case  like  the  present,  and,  if 
were  forced  to  decide  the  point,  I  should  have 
held,  as  was  held  in  Svnre  v.  Redman  (uhi  sup.), 
that  there  was  no  such  equity.  It  is  not,  how- 
ever, necessary  for  me  to  decide  this  question,  for 
I  am  of  opinion,  for  the  reasons  given  at  length 
by  Lindley,  L.J.,  that,  by  the  contract  between 
the  plaintiff  and  hia  old  partners  contained  in  the 
deed  of  dissolution,  this  case  is  not  governed  by 
Oaheley  v.  Pasheller  {ubi  sup.),  nor  by  the  equity 
which  the  plaintiff  contends  for,  even  if  it  exists, 
and  that  consequently  he  is  not  discharged  from  the 
debt  of  34,000«.  due  from  him  to  the  defendants 
by  reason  of  their  having  given  time  as  they  did 
to  the  new  firm  by  a  binding  contract.  For  these 
reasons,  in  my  opinion,  this  appeal  should  be 
allowed  and  judgment  entered  for  the  defendants , 
with  costs  here  and  below.  ^^^^^  ^„^^^^ 

Solicitors  for  the  appellants,  Patersons,  Snow, 
Bloxam,  and  Kinder,  agents  for  0(frdiner  and 
Jeffery,  Bradford. 

Solicitors  for  the  respondent.  Field,  Boscoe,  and 
Co.,  agents  for  Taylor,  Jeffery,  and  Jessop. 
Bradford. 


\ 


March  1  and  2. 

(Before  Lord  Esheb,  M.R.,  Lopes  and 
Davky,  L.JJ.) 

Wendon    (app.)    v.    The    London     County 

Council  (resps.).  (a) 

appeal  from  the  queen's  bench  division. 

Metropolis  Management  Atts — General  line  of 
buildings — Erection  of  building  beyond  general 
like — Work  begun  before  general  line  existed — 
Metropolis  Local  Manageinent  Act  1862  (25  <£-26 
Vict.  c.  102),  8.  75. 

The  Metropolis  Local  Management  Act  1862,  by 
sect.  75,  provides  that  "  no  building,  structure,  or 
erection  shall,  without  the  consent  of  the  ^London 
County  Council]  be  erected  beyond  the  general 
line  of  buildings  in  any  street  in  which  the 
same  is  situate;  and  in  case  any  building,  struc- 
ture, or  erection  be  erected,  or  be  begun  to  be 
erected  or  raised,  without  such  consent "  beyond 
the  general  line  of  buildings,  a  magistrate  may 
order  it  to  he  demolished. 

The  owner  of  land,  adjoining  a  street  where  there 
was  no  general  line  of  buildings,  built  thereon 
the  footings  of  the  external  walls  of  two  sides  of 
a  shop,  and  upon  the  footings  on  the  side  adjoin- 
ing the  street  he  built  a  wall  twelve  feet  high. 
A  general  line  of  buildings,  ten  feet  further  back 
than  the  wall  from  the  street,  then  came  into 
existence.  The  owner  then  built  the  shop  upon 
the  footings  and  wall  in  the  way  in  which  he  had 
always  intended  to  build  it.  A  magistrate 
ordered  him  to  demolish  so  much  of  the  shop  as 
he  had  built  since  the  general  line  of  buildings 
came  into  existence. 

Held  (affirming  the  decision  of  the  Queen's  Bench 
Division),  that  tlte  owner  had  erected  a  building 
or  structure  beyond  the  general  line  of  buildings, 
because  the  footings  and  wall  built  before  there 
was  a  general  line  of  buildings  were  not  a  build- 
ing or  structure  within  the  meaniiig  of  the  Act ; 

(a>  Beiwrted  bjr  J.  H.  WiLLLiHg.  Esq  ,  B*rrli>tf>r-iit.T.sw. 


and  that  the  order  of  the  magittrate  was  rit 
made. 

Special  case. 

This  was  an  appeal  by  Wendon  from  the  j 
ment  of  the  Divisional  Court  (Wills  and  Wri 
JJ.),  affirming  the  order  of  a  magistrate,  up 
special  case. 

1.  (a)  Previously  to  the  month  of  March 
the  owner  of  a  piece  of  land,  bounded  on 
west  by  a  road  called  Munster-road,  an< 
the  east  by  a  road  called  Filmer-road,  laid 
upon  the  said  piece  of  land  a  road  for  buildir 
a  new  street  forty  feet  in  width  called  Femhi 
road,  and  communicating  in  a  straight  line  dirt 
between  the  said  Munster-road  and  the 
Filmer-road.  (b)  In  or  about  the  month  of  M 
1890  the  owner  of  the  said  piece  of  land  depo; 
with  the  vestry  of  the  parish  of  Fulham  plan 
the  erection  of  twelve  shops  upon  the  said  ] 
of  land  fronting  the  said  Munster-road  and  iu 
diately  to  the  north  of  the  said  Femliurst-i 
At  the  time  of  such  deposit  there  were  no  bi 
ings  erected  on  the  said  piece  of  land  in  or  fi 
in^  the  said  Munster-road,  or  in  or  fronting 
said  Femhurst-road  on  either  side  thereof, 
site  of  the  southernmost  of  the  said  shops 
shown  upon  the  plan  as  being  on  the  north 
of  the  said  Fernhurst-road,  and  immediate) 
the  junction  of  the  said  road  with  the 
Munster-road,  and  such  site  is  the  same  as 
site  of  the  building  complained  of  in  the 
summons,  and  is  hereinafter  referred  to  as 
said  site,  (c)  In  or  about  the  month  of  . 
1890  the  owner  of  the  said  piece  of  land  < 
menced  to  build  upon  the  said  site  in  accord 
with  the  said  plan,  and  consti-ucted  immedii 
between  the  said  site  and  the  said  Munster-i 
and  immediately  between  the  said  site  and 
said  Femhurst-road,  the  footings  for  the  1 
and  flank  external  walls  respectively  of  the 
southernmost  shop,  and  erected  upon  such  foot 
and  immediately  adjoining  and  abutting  upoi 
said  Femhurst-road  the  flank  wall  of  the 
shop  to  a  distance  of  thirty  feet  from  the 
Munster-road,  and  to  a  height  of  twelve  feet  i 
the  level  of  the  said  Femhurst-road.  (d) 
said  owner  discontinued  any  building  operat 
at  the  said  corner  of  the  said  Munster-road 
Femhurst-road,  and  portions  of  the  work 
had  done  there  as  above  mentioned  bee 
covered  with  rubbish.  Subsequently  to  the 
struction  of  the  said  footings  and  the  erectio 
the  said  flank  wall,  namely,  in  or  about  the 
1892.  the  said  owner  erected  upon  the  north 
of  the  said  Femhurst-road  a  number  of  dwell 
bouses,  the  fronts  of  which  were  erected  ; 
distance  of  thirty  feet  from  the  centre  of 
roadway  of  the  said  road,  which  said  fronts  ■ 
about  ten  feet  back  from  the  front  of  the 
wall  above  mentioned,  (e)  In  the  month  of  . 
1892  the  owner  of  the  said  piece  of  land  gra: 
a  building  lease  of  the  said  site  to  the  appell 
who  purchased  from  the  said  owner  the 
footings  and  the  said  flank  wall,  and  in  or  al 
the  month  of  January  1893  commenced  buili 
operations,  utilising  for  that  purpose  the 
portions  of  the  work  which  about  two  and  a 
years  before  had  been  erected  by  the  said  oi 
as  before  described.  In  the  course  of  t 
operations  a  chimney  breast  which  had  1 
built  in  the  old  wall  was  cat  away.    At  the  < 
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of  the  said  snmiuoiia  the  said  shop  had  been 
carried  to  the  height  of  two  storeys,  or  about 
twenty- three  or  twenty -fonr  feet  from  the  level  of 
the  ground,  and  projected  about  ten  feet  in 
advance  of  the  general  line  of  buildings  herein- 
after mentioned.  The  work  so  executed  by  the 
defendant  has  been  added  to  the  old  work  ;  that  is 
to  say  it  has  been  erected  upon  the  footings 
hereinbefore  mentioned,  and  upon  and  by  the  side 
of  the  flank  wall  hereinbefore  mentioned.  No 
portion  of  the  work  is  erected  or  built  in  advance 
of  the  said  flank  wall,  or  further  in  advance  of 
the  general  line  of  buildings  hereinafter  men- 
tioned than  the  said  flank  wall  is  in  advance  of 
such  line.  And  at  the  date  of  the  said  summons 
the  said  footings  and  the  said  flank  wall  formed 
part  of  the  building  complained  of  in  the  said 
Bommons.  (/)  The  consent  in  wi-iting  of  the 
London  County  Council  had  not  been  obtained 
to  the  completion  by  the  defendant  of  the  said 
building,  and  on  the  21st  March  1893  the 
superintending  architect  of  the  said  council  de- 
cided the  general  line  of  buildings  on  the  north 
side  of  the  said  FemhurBt-road  to  be  the  main 
fionte  of  the  dwelling-houses  erected  thereon  as 
hereinbefore  stated. 

2.  In  support  of  the  said  summons  reliance  was 
I>laced  upon  the  decision  of  the  Queen's  Bench  Divi- 
sion in  ^<^n(app.)  v.  AfetropoZtian  Board  of  Works 
(lespe.),  a  copy  of  the  case  stated  therein  for  the 
opinion  of  the  coiirt,  and  a  copy  of  the  shorthand 
notes  of  the  judgment  delivered  by  the  court,  was 
supplied  to  me,  and  it  was  contended  upon  such 
decision  that  any  work  executed  by  the  appellant 
on  the  said  site  which  was  in  advance  of  the 
general  line  of  buildings  in  Femhurst-road  was 
prohibited  by  sect.  75  of  25  &  26  Vict.  c.  102,  such 
general  line  of  buildings  having  come  into  exist, 
enoe  before  the  execution  of  such  work. 

3.  On  behalf  of  the  appellant  it  was  contended 
that  sect.  76  of  25  &  26  Vict.  c.  102,  in  no  way 
prohibited  the  appellant  from  continuing  and  com- 
pleting the  erection  of  a  building  commenced 
Wore  the  existence  of  any  general  line  of  build- 
ings at  all  in  Femhurst-road,  and  that  the  deci- 
sion of  the  Queen's  Bench  Division  in  the  case 
relied  upon  by  the  respondente  was  therefore  not 
in  point,  it  being  a  decision  merely  that  the  Metro- 
pontan  Board  of  Works  was  not  prevented  from 
enforcing  the  prohibition  contained  in  sect.  75  of 
25  &  26  Vict.  c.  102,  in  that  particular  case,  by 
reason  of  the  limitation  contained  in  sect.  11  of 
11  &  12  Vict.  c.  43,  and  reliance  was  placed  upon 
the  judgmente  of  the  Court  of  Appeal  in  Auckland 
r.  The  Wesiminaier  IHstrict  Board  of  Works  (26 
L.  T.  Bep.  N.  S.  961 ;  L.  Rep.  7  Ch.  App.  597). 

It  was  fnrther  contended  that,  assuming  the 
prohibition  contained  in  sect.  75  of  25  &  26  Vict. 
c  102,  did  apply  to  the  appellant's  said  building, 
the  complaint  upon  which  the  summons  herein 
was  issued  had  not  been  made  within  six  calendar 
months  of  the  time  when  the  matter  of  such  com- 

51aint  arose,  and  that  the  decision  of  the  court  in 
Tethan  v.  The  Metropolitan  Board  of  Works  had, 
so  far  as  it  related  to  such  point,  been  overruled 
hy  the  decision  of  the  Court  of  Appeal  in  the 
London  County  Council  t.  Cro»8  (61  L.  J.  160, 
Jl.  C). 

4.  I  was  of  opinion  that  the  appellant  had  by 
the  works  erected  by  him  erected  a  building  in 
advance  of  the  general  line  of  buildings  in  the 
Femhurst-road,  contrary  to  sect.  75  of  25  <&  26 


Vict.  c.  102,  and  I  ordered  the  appellant  to  demolish 
within  one  calendar  month  so  much  of  the  said 
building  as  was  erected  by  him  beyond  the  general 
line  of  buildings  in  Fernhurst-road  as  defined  by 
the  said  superintending  architect  as  aforesaid. 

5.  The  question  for  the  opinion  of  the  court  is,, 
whether  my  determination  was  right  in  point  of 
law ;  if  not,  my  said  order  is  to  be  quashed,  other- 
wise it  is  to  stand. 

The  Divisional  Court  (Wills  and  Wright,  JJ.) 
held  that  the  order  of  the  magistrate  was  rightly 
made. 

Wendon  appealed. 

ChanneU,  Q.C.  and  R.  Cunningham  Glen  for  the 
appellant.— -Sect.  75  of  the  Metropolis  Local 
Management  Act  1862  does  not  apply  to  ground 
which,  at  the  time  when  the  building  line  is 
established,  has  a  building  upon  it.  Sect.  75 
applies  only  to  ground  which  is,  at  that  time. 
vacant.  In  AxkckUmd  v.  Westminster  Local  Board 
(26  L.T.  Bep.N.  S.  961;  7  Ch.  App.  597).  Mellish, 
L.J.  construes  the  Act  thus :  "  To  make  the  two 
sections  (74  and  75)  consistent  with  each  other  I 
think  that  we  must  construe  the  words  'no 
building,  structure,  or  erection'  in  the  75th  section 
to  mean  no  building,  structure,  or  erection  built  or 
erected  for  the  first  time ;"  and  James,  L.J.  con- 
strues the  Act  in  the  same  way.  In  this  case  the 
land  was  built  upon,  and  was  not  vacant  land  at 
the  time  when  the  building  line  became  estab- 
lished. There  had  been  no  abandonment  of  the 
intention  to  complete  the  building  which  had  been 
conunenced,  and  it  is  so  found  in  the  special  case. 
Before  the  building  line  became  established  the 
owner  of  this  land  had  exercised  his  right  of 
building  upon  the  land  in  any  way  be  pleaeed,  and 
the  subsequent  establishment  of  a  building  line 
could  not  make  the  completion  of  that  which  had 
been  lawfully  commenced  unlawful.  The  case  of 
Nathan  v.  Metropolitan  Board  of  Works  (1894)  1 
Q.  B.  230,  note)  is  distinguishable  from  the  present 
case,  because  in  that  case  there  was  a  general  line 
of  buildings  before  the  building  in  question  was 
commenced;  here  there  was  no  general  line  of 
buildings  at  the  time  when  this  building  was 
commenced. 

Horace  Avory  for  the  respondents. — No  injustice 
will  arise  from  the  construction  of  sect.  75  adopted 
in  this  case.  In  Spackman  v.  Plumttead  Board 
of  Works  (53  L.  T.  Rep.  N.  S.  157  ;  10  App.  Cas. 
229)  Lord  Selbome,  L.C.  says :  "  Why  should  it  be 
unjust  ?  If  for  public  intereste  it  is  desirable  to 
prevent  one  man  from  doing  what  may  be 
injurious,  perhaps  by  imduly  contracting  the  public 
space,  to  the  health  or  the  light  of  the  neighbours, 
or,  at  all  evente,  injurious  to  his  immediate 
neighbours  .  .  .  why  should  it  be  unjust  that 
the  Legislature  should  have  enacted  a  reasonable 
and  definite  way  of  deciding  that  question  with- 
out litigation  P  Is  it  not  right  F  What  is  the 
general  line  of  buildings  is  fixed  by  the  architect ; 
that  is,  he  says  what  is  the  general  line  of 
buildings  existing  at  a  particular  time."  In  this 
case  the  general  line  of  buildings  existed  before 
the  work  was  done  in  respect  of  which  the  appel- 
lant  waa  summoned.  The  continuance  of  the 
work  which  had  been  done  before  the  building 
line  became  established  was  an  erection  within  the 
meaning  of  sect.  75.  In  Clarke  v.  8t.  Pancrat 
Vestry  (34  J.  P.  181)  it  was  held  that  the  con- 
tinuing  of   an   existing    wall   so   as   to   make 
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it  into  a  building  was  the  erection  of  a, 
building  or  structure  within  sect.  75 ;  and  in 
EUis  T.  The  Plumstead  Board  of  Worka  (57 
J.  P.  359),  that  a  mere  boundary  wall  was 
not  a  building  or  structure  within  the  section, 
but  that  a  w^  might  be  a  building  or  structure 
in  some  cases.  So  much  of  this  building,  there- 
fore, as  was  erected  after  the  building  line  became 
established  can  be  ordered  to  be  demolished  under 
sect.  75.  To  aU  intents  and  purposes  this  shop 
was  built  after  the  building  line  became  esta- 
blished, because  that  which  was  merely  a  wall,  and 
not  a  building  or  stracture,  had  been  continued  untU 
it  had  become  a  building  or  structure.  In  London 
County  Council  v.  Crone  (66  L.  T.  Rep.  N.  S.  731) 
it  was  only  held  that  the  cause  of  complaint  arose 
as  soon  as  a  building  is  erected  above  the  level  of 
the  groimd  beyond  the  general  building  line, 
wheuier  the  architect  had  certified  or  not. 
PDavet,  L.J. — In  Barlow  v.  Kensington  Vestry 
(52  L.  T.  Bep.  N.  S.  155 ;  27  Ch.  Div.  362)  the 
opinion  of  James  and  Mellish,  L.  JJ.,  expressed  in 
Auckland  v.  Wentminster  Local  Board  (ubi  sup.), 
was  adopted  by  the  Court  of  Appeal.  That  case 
was  overruled  in  the  House  of  Lords  (55  L.  T.  Bep. 
N.  S.  221;  11  App.  Cas.  257),  but  only  upon 
another  point.] 

ChanneU,  Q.C.  in  reply. — This  case  must  be 
determined  as  if  bnildinK  operations  had  been 
continuous  and  without  a  break,  and  while  they 
were  proceeding  a  building  line  came  '  into 
existence.  In  such  case  the  builder  could 
not  be  ordered  to  demolish  the  part  of  the 
building  done  after  the  building  line  came  into 
existence.  The  Act  applies  only  in  cases  where 
the  building  or  structure  has  been  commenced 
after  there  is  a  building  line,  and  does  not  make 
nnlawful  the  completion  of  that  which  was  law- 
fully commenced. 

Lord  EsHEB,  M.B. — The  question  in  this  case 
is,  whether  what  was  erected  by  the  appellant 
after  the  building  line  of  the  street  was  defined 
was  a  building,  structure,  or  erection  within  the 
meaning  of  sect.  75  of  the  Metropolis  Local 
Management  Act  1862  (25  &  26  Vict.  c.  102),  and 
was  properly  dealt  with  by  the  magistrate  under 
that  section.  The  answer  to  that  question 
depends  upon  the  true  construction  of  sect.  75. 
This  case  is  not  within  sect.  74  of  the  Act  at  all. 
The  state  of  things  was  this :  Before  the  building 
line  was  defined  part  of  a  wall  had  been  built  by 
the  predecessor  of  the  appellant.  That  was  the 
same  as  if  it  had  been  built  by  the  appellant  him- 
self. That  part  of  a  wall  was  intended  to  be  the 
beginning  01  a  house  or  shop.  For  two  years  and 
a  half  that  wall  ceased  to  be  further  constructed ; 
but,  inasmuch  as  there  was  no  abandonment,  the 
case  is  precisely  the  same  as  if  what  was  done 
after  the  expiration  of  that  time  had  beea  done 
continuously  with  what  had  been  done  before. 
Was,  then,  what  was  done  afterwards  the  erection 
of  a  building,  structure,  or  erection  within  the 
meaning  of  sect.  75  P  Now,  I  think  that  we  must 
take  it  that  the  construction  of  this  section  was 
properly  laid  down  by  James  and  MeUish,  L. JJ. 
in  Auckland  v.  Westminster  Local  Board  of  Works 
(uW  sup.),  and  the  question  is,  whether  what  was 
done  alter  the  building  line  was  defined  was  a 
building,  structure,  or  erection,  within  the  mean- 
ing of  sect.  75,  upon  ground  which  was  to  be  con- 
sidered as  vacant  ground  within  the  meaning  of 


the  statute.    I  think  that  the  answer  to  that 
question  must  depend  largely  upon  the  facts  and 
upon  the  proper  legal  inference  to  be  drawn  from 
the  facts.    Now.  the  existing  facts  here  are  those 
which  have  been  found  in  the  case  stated  by  the 
magistrate.    This  wall,  which  was  twelve   feet 
high,  was  built  before  the  building  Une  was  de- 
fined, and  was  intended  to  be  part  of  a  building 
within  the  meaning  of  the  section.     The  question 
of  fact  in  this  case  is,  whether  that  wall  was  suffi- 
ciently advanced  to  be  a  building,  structure,  or  erae- 
tion  within  the  meaning  of  sect.  75.  In  my  opinion 
the  provisions  of  sect.  75  do  not  prevent  a  bnild- 
ing  or  structure  which  exists  at  the  time  when  the 
building  line  is  defined  from  being  completed  and 
finished  or  altered  after  the  builmng  line  has  be- 
come defined.    Sect.  75  says  that  a  building  or 
structure  is  not  "  tobe  erected,"  and  the  intention 
of  that  section  is,    as    was  said  by  James  and 
Mellish,  L. JJ.,  that  there  must  not  be  placed  a 
building  or  structure,  upon  land  which  is  vacant 
within  the  meaning  of  the  statute,  which  contra- 
venes the  provisions  of  sect.  75.    If,  then,  what 
was  upon  the  land  when  the  building  line  became 
defined  was  not  a  building  or  structure,  it  cannot 
be  said  that  what  was  done  after  the  building  line 
became  defined  was  the  continuing  or  completing 
or  altering  of  a  building  or  structure  which  was 
existing  at  the  time  when  the  building  Une  became 
defined,  because  there  was  not  then  existing  on 
the    land  any  building  or  structure    within  the 
meaning  of  the  Act.     If,  then,  we  come  to  the 
conclusion  that  what  existed  before  the  building 
line  became  defined  was  not  a  building  or  strao- 
ture  within  the  meaning  of  the  Act,  it  follows  that 
what  was  done  afterwards  was  the  erection  of  a 
building  or  structure  after  the  building  line  be- 
came defined,  and  was  not  the  altering,  completing, 
or  finishing  of  a  building  or  structure  which  was 
then  existing.     Now,  what  in  any  particular  case 
may  be  a  building  or   structure  is  a  question  of 
fact  to  be  determmed  in  each  particular  case  by 
the  court  before  which  that  question  arises.    In 
this  case  the  wall  was  twelve  feet  high  in  some 
parts,  but  not  along  its  whole  length.     The  ques- 
tion of  fact  here  is  whether  that  was  a  building  or 
structure.    I   think   that    the    intention   of  the 
person    who    built    it    has    not   much    to   do 
with    the  question.      The  question  is,  what    it 
was    in  fact.      In    my   opinion,    this    waU  was 
not  so  far   advanced    as  to  be  properly  called 
a    building   or   structure    within    the    meaning 
of  the  statute.    If  a  house  has  been  raised  up  to 
the  second  or  third  floor,  then  I  think  it  would  be 
a  building  or  structure  within  the  meaning  of  the       | 
Act ;  but  in  tiiis  case  I  come  to  the  oondusion. 
that,  as  a  matter  of  fact,  there  was  not  a  building       I 
or  structure  at  all  before  the  building  line  became       ! 
defined,  within  the  meaning  of  sect.  75,  and  that 
the  land  was  therefore  vacant  land  within  the 
meaning  of  the  Act.    For  these  reasons  I  think 
that    the  order  made    was  right,  and  that  this 
appeal  must  be  dismissed. 

Lopes,  L.J. — I  will  shortly  state  the  facts  of 
this  case,  because  I  think  that  they  are  veiy 
material  to  the  question.  [His  Lordship  then 
shortly  stated  the  facts  as  they  appear  in  the 
special  case.]  This  question  then  arises:  Was 
the  act  of  the  appellant  in  raising  the  building, 
after  the  building  line  had  been  established,  ■ 
violation  of  the  provisions  of  sect.  75  of  the 
Metropolis  Local  Management  Act  1862  P    Nov, 
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the  words  of  that  section  are :   "  No  building, 
strnctore,  or  erection  shall,  without  the  consent 
in  writing  of  the  [London  County  Council]  be 
erected  beyond  the  general  line  of  buildings  in  any 
street    ...     in    which    the    same    is    situate 
.     .     .    such    general    line  of    buildings    to    be 
decided   by  the  superintending  architect  to  the 
[London  County  Council]  for  the  time  being; 
and  in  case  any  building,  structure,  or  erection  be 
erected,  or  be  begpin  to  be  erected  or   raised, 
without  such  consent,"  beyond  such  general  line 
of  bnildings,  it  may  be  ordered  to  be  demolished. 
The    material  question  is,  what  was  that  wall 
which  had  been  erected  to  the  height  of  twelve 
feet  before  the  building  line  became  established. 
It   must  be   assumed  that  the    wall    had   been 
erected  to  form  part  of  a  house  or  shop,  and  the 
question  is  whether  it  was,  before  the  building 
line  became  established,  a  building,  structure,  or 
erection  within  the  meaning  of  sect.  75.     I  have 
come  to  the  conclusion  that  it  was  not.     I  think 
that  what  was  said  by  Cockbum.  C.J.  in  Clarke  v. 
The    Vestry    of  St.  Fancras   (ubi  sup.)  is    very 
materiaL      Thp    facts    of    that   case    were   as 
follows :  There  was  a  house  with  a  yard  between 
the  front  of  the  house  and  the  street,  the  yard  being 
inclosed  by  a  brick  wall ;  the  occupier  of  the  house 
raised  the  brick  wall  five  feet,  and  then  covered  in 
the  yard  with  a  roof.     It  was  held  that  the  roofed 
inclosure  was  a  building  within  the  meaning  of 
sect.  75,  and  that  the  magistrate  might  order  the 
roof   to   be  removed.     Cockbum,  C.J.   said:  "I 
think  the  mere  raising  of   a  wall  is  not  within 
the    prohibition  of   this  enactment,  but  as    to 
the  whole  of  the  things  done,  I  think  this  was 
a  building  within  the  meaning  of  the  section." 
He  thought  in  that  case  that  the  raising  of  a  wall 
was  not  a  building,  but  that  covering  the  wail 
with  a  roof  made  it  a  building.     There  is,  of 
course,  this  distinction  between  that  case  and 
this  one,  that  there  was  not  in  that  case  any 
finding  of  fact  that  the  wall  had  been  raised  for 
the  purpose  of  substantially  forming  part  of  a 
house.     StUl  I  think  that  the  principle  is  the 
same.    It  appears  to  me  that,  in  every  case  where 
work  has  been  done  before  the  building  is  defined, 
whether  such  work   is    a  building  or   structm-e 
within  the  meaning  of  the  Act  must  be  a  question 
of  fact  to  be  determined  in  each  case.    In  the 
case  of  a  building  which  has,  for  instance,  been 
raised  as  far  as  the  third  floor  before  the  building 
line  is  defined,  it  might  well  be  a  building  or 
structure  within  the  meaning  of  sect.  75 ;  but  it 
is  not  necessary  to  express  any  opinion  as  to  that 
in  this  case.    It  appears  to  me  that  the  ground  in 
question  here  was  vacant  land,  within  the  meaning 
of  the  Act,  when  the  building  line  was  estab- 
lished, according  to  the  judgments  in  Auckland  v. 
The  WestTTiinster  Local  Board  of  Works  (it6i  sup.). 
After  the  building  line  became  defined  the  appel- 
lant made  the  wall  Into  a  house,  which  is  clearly 
within  the  provisions  of  sect.  75,  and  he  made  it 
beyond  the  building   line.      I  think  that  that 
which  can  really  and  fairly  be  called  the  building 
was  erected  after  the  building  line  became  de- 
fined.    Speaking  for  myself  I  think  that  any 
danger  of  hardship  being  inflicted  is  modified  by 
the  power  of  giving  consent  in  writing  which  is 
conferred  upon  the  London  County  Council,  and 
we  must  assume  that  the  county  council,  in  con- 
ndering  whether  such  consent  should  be  given, 
would  act  properly,  and  not  capriciously  or  arbi- 


trarily. I  think  that  the  order  was  properly 
made  in  this  case,  and  that  the  appeal  must  to 
dismissed. 

Davet,  L.J. —  I  am  entirely  of  the  same 
opinion.  The  real  question  seems  to  me  to  be 
wnether  the  building  or  erection  directed  by  the 
magistrate  to  be  demolished  was  a  new  building 
within  the  meaning  of  sect.  75.  I  am  of  opinion 
that,  upon  the  facts  of  the  case,  it  must  be  re- 
garded as  a  new  building,  structure,  or  erection, 
notwithstanding  that  before  the  building  line  waa 
defined  there  were  footings  and  a  part  of  a  wall 
upon  the  land,  and  that  the  footings  and  wall 
were  erected  with  the  object  and  intention  of 
erecting  a  shop  upon  the  site.  If  it  was  a  new 
building  or  structure  within  the  meaning  of  the 
Act,  then  there  are  only  the  rights  of  a  new 
building  in  respect  of  it.  I  adopt  the  opinion  of 
James  and  Mellish,  L.J  J.,  expressed  in  Auckland 
V.  The  Westminster  Local  Board  of  Health  {ubi 
sup.),  and,  in  doing  so,  we  are  following  the 
interpretation  of  Cotton,  L.J.,  as  expressed  in 
Barlow  v.  The  Kensington  Vestry  {ubi  sup.).  It  is 
true  that  the  decision  of  the  Court  of  Appeal  in 
that  case  was  overruled  by  the  House  of  Lords, 
but  only  upon  the  ground  that  no  building  line 
had  been  properly  established  there,  and  nothing 
was  said  to  differ  from  the  interpretation  which 
Cotton,  L.J.,  following  the  opinion  of  James  and 
Mellish,  L.JJ.,  put  upon  the  provisions  of  sect.  75. 
It  may  no  doubt  be  inconvenient  to  have  to  decide 
upon  the  facts  in  each  case,  and  cases  veiy  near 
the  line,  and  cases  of  apparent  hardship  may 
arise ;  but  the  answer  to  that  is,  that  the  London 
County  Council  may  give  their  consent  in  par- 
ticular cases,  and  thus  have  a  dispensing  power. 
We  must  assume  that  it  was  for  that  reason  that 
the  Legislature  gave  this  discretionary  power  to 
allow  buildings  beyond  the  building  Une.  I  will 
add  nothing  to  what  has  been  said  upon  the  ques- 
tion whether,  when  a  building  exists  before  the 
building  line  is  defined,  though  not  completed, 
the  mere  completion  or  finishing  of  that  building 
wiU  bring  the  case  within  the  provisions  of 
sect.  75  of  the  Act.  I  think  that  the  appeal  fails, 
and  must  be  dismissed.  ^^^i  dig„»i,,ei. 

Solicitors  for  the  appellant,  Newman,  Payntery 
and  Co. 
Solicitor  for  the  respondent,  W.  A.  Blaadand. 


March  6  and  7. 

(Before  Lord  Ebheb,  M.B.,  Lopbb  and 

Davet,  L.JJ.) 

WOBCESTEB       CiTT     AND      COUNTT      BANKINa 

Company  v.  Fibbank,  Pauung,  and  Co.  {a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 
Practice — Writ — Writ  issued  without  leave  against 

firm  in  firm's  nams — Foreign  firm  carrying  on 
business  within  jurisdiction — Partners  out   of 

jurisdiction — Service  of  writ — Substituted  ser- 
vice— Order  XLVIIIa.,  rr.  1  and  3. 
Order  XLVIIIa.,  r.  1,  provides  that  "  any  two  or 
more  persons  .  .  .  being  liable  as  copartners, 
and  carrying  on  business  within  the  jurisdiction 
may  be  sued  in  the  name  of  the  firm  of  which  they 
were  copartners  at  the  time  of  the  accruing  of 

(a)  Reported  by  J.  H.  WlUJAMS,  Esq.,  BuTiaterMit-L»w.  •  ' 

.oogle 


Digitized  by ' 


>8i 


444-Vol.  LXX.,  N.  8.] 


THE  LAW  TIMES. 


[Mft7  26.  U 


App.]      Worcester  City  and  Oountt  Banking  Co.  v.  Fibbank,  Paulino,  and  Co.      [Ai 


the  cause  of  action;"  and  ruh  3,  that  where 
persons  are  so  sued,  "the  tcrit  shall  be  served 
either  on  any  one  or  more  of  the  partners  or  at 
the  principal  place  within  the  jurisdiction  of  the 
biutness  of  ike  partnership  upon  any  person 
having  then  the  control  or  management  of  the 
partnership  business  there,  and  such  service 
shall  be  deemed  good  service  upon  the  firm  so 
sued,  whether  any  of  the  members  thereof  are  out 
of  the  jurisdiction  or  not,  and  no  leave  to  issue 
a  writ  against  them  shall  be  necessary." 

Theplaintiffs  issued  a  writ  against  the  defendants 
in  the  nam,e  of  their  firm,  without  leave.  The 
defendants  were  a  Natal  firm  carrying  onbusiness 
within  the  jurisdiction,  the  partners  being  out  of 
the  jurisdiction.  The  plaifitiffs  obtained  an  order 
for  substituted  service  upon  one  of  the  partners 
by  serving  it  upon  his  brother  in  London,  and  the 
writ  was  so  served. 

Held,  that  the  writ  was  properly  issued  against  the 
defendants  in  the  name  of  their  firm  ;  but  that  the 
order  for  substituted  service,  and  the  service 
thereuTider,  mtut  be  set  aside  because  the  writ 
could  not  be  served  personally  upon  a  partner 
out  of  the  jurisdiction,  and,  therefore,  could  not 
be  served  upon  him  by  substitution. 

This  was  an  appeal  by  G.  Pauling  from  an  order 
of  the  Divisional  Court  (Mathew  and  Collins, 
JJ.)  directing  the  writ,  and  the  substituted  service 
thereof  upon  him,  to  stand. 

In  this  action  theplaintiffs  issued  a  writ  agtunst 
the  defendants  as  partners  in  the  name  of  their 
firm.     Leave  was  not  obtained  to  issue  this  writ. 

The  defendants  were  a  Natal  firm  carrying  on 
business  in  Natal.  The  partners  were  resident  in 
Natal. 

For  the  purposes  of  this  application  it  was 
admitted  that  the  defendants  were  carrying  on 
business  in  England. 

The  plaintiffs  obtained  an  order  for  substituted 
service  of  the  writ  upon  G.  Pauling  by  serving 
it  upon  his  brother  in  London,  and  the  writ  was  so 
served. 

G.  Pauling  applied  to  have  the  writ  and  the 
order  for  substituted  service  and  the  serrice 
thereunder  set  aside. 

The  Divisional  Court  (Mathew  and  Collins,  JJ.) 
refused  the  application. 

G.  Pauling  appealed. 

A.  Lyttelton  for  the  appellant. — This  writ  was 
irregular  and  invalid,  and  ought  to  be  set  aside. 
It  was  issued  improperly,  because  a  foreign  firm 
cannot  be  sued  in  the  name  of  the  firm.  This 
firm  was  a  colonial  firm,  which  is  the  same  as  a 
foreign  firm  because  it  is  out  of  the  jurisdiction. 
It  is  said  that  this  writ  is  properly  issued  under 
rule  1  of  Order  XLVIIIa.,  out  this  writ  cannot 
be  issued  under  that  rule  because  this  firm  is  a 
foreign  firm  and  some  of  the  partners  are  resi- 
dent out  of  the  jurisdiction  : 

Eeinemann   v.  Hale,  64   L.  T.   Bep.   N.  S.  548; 

(1891)  2  Q.  B.  53 ; 
Indigo  Company  v.  Ogilvy,  64  L.  T.  Bep.  N.  S. 
846;  (1891)  2  Ch.  31. 

The  new  words  in  Order  XLVIIIa.,  r.  1,  "  and 
carrying  on  business  within  the  jurisdiction,"  do 
not  alter  the  effect  of  the  decision  in  Heinemann 
T.  Hale  {ubi  sup.).  Since  those  words  were 
added  the  case  of  Chant  r.  Anderson  (65  L.  T. 
Rep.  N.  S.  619;  (1892)  1  Q-  B.  108)  has  been 
decided.     The  Divisional   Court,  in  that  case. 


held  that  rules  1  and  3  of  Order  XLVIIIa 
not  apply  to  actions  against  foreign  firms, 
members  of  which  are  resident  out  of  the  juri 
tion.  In  the  Court  of  Appeal  that  decision 
affirmed  upon  the  facts  only.  The  case  of 
Gobain  and  Co.  v.  Hoyermann's  Agency  (69  ] 
Rep.  N.  S.  329;  (1893)  2  Q.  B.  96)  is  al« 
autnority  for  that  contention.  Even  if  the 
was  properly  issued,  the  order  for  substit 
service,  and  the  substituted  service  under 
order,  wei-e  invalid.  An  order  for  substit 
service  can  only  be  obtained  when  personal  se: 
of  the  writ  could  be  effected  at  the  time  oi 
issue  of  the  writ.  When  this  writ  was  issue 
Pauling  was  resident  out  of  the  juiisdiction, 
the  writ  could  not  be  served  upon  him  becav 
was  issued  without  leave : 

Fry  v.  Moore,  6J   L.  T.  Bop.  N.  S.  545  ;  23 
Div.  395 ; 

Wilding  v.  Bean,  64  L.  T.  Bep.  N.  S.  41 ;  (18 
Q.  B.  100. 

Jelf,  Q.C.  and  A.  T.  Toller  for  the  respond 
— The  writ  was  properly  issued  against  the 
in  the  name  of  the  firm.  It  has  oeen  issue 
service  in  England  upon  a  firm  carrying  on 
ness  in  England.  It  would  have  bieen  pro] 
issued  in  this  form,  even  before  the  makii 
Order  XLVIIIa.,  rr.  1  and  3.  In  no  case  prei 
to  those  rules  was  a  writ  of  this  kind  set  i 
except  in  Heinemann  v.  Hale  {ubi  sup.),  ai 
that  case  the  firm  did  not  carry  on  busine 
this  country.  The  new  rules  of  Order  XLV 
have  made  the  case  perfectly  clear,  and 
framed  to  meet  the  dimculty  which  arose  in  It 
Company  v.  Ogilvy  {vM  sup.).  Under  those  : 
a  writ  can  be  issued  against  any  firm  cariyii 
business  in  this  country  in  the  name  of  the 
whether  any  of  the  partners  are  resident  o\ 
the  jurisdiction  or  not.  The  order  for  substit 
service  was  projwrly  made  under  Order  LX 
r.  6.  Even  if  it  was  impi-operly  obtained, 
appellant  has  waived  the  irregularity  and  ca 
object  to  the  service. 

A.  Lyttelton  replied. 

Lord  EsHEB,  M.R. — ^In  this  case  we  have 
led  once  more  into  the  labyrinth  of  the  rul 
to  actions  against  a  firm  in  the  name  of  the 
and  the  service  of  writs  out  of  the  jurisdictii 
such  cases.  In  my  opinion  we  shaU  always  1 
a  labyrinth  until  the  Legislature  does  wh 
ought  to  do  in  the  matter,  that  is,  until  it  lu 
the  attempt  to  use  the  procedure  of  the  En] 
courts  in  other  coimtries.  The  law,  howevi 
now  otherwise.  The  first  question,  then,  w 
we  have  to  consider  is,  whether  the  writ  in 
case  was  properly  issued.  It  is  said  that  it 
improperly  and  irregularly  issued,  because  1 
to  issue  it  was  not  obtained.  It  has  been  ar] 
that,  although  the  writ  is  not,  upon  its  face,  is 
for  service  out  of  the  jurisdiction  and  is  n 
the  form  used  for  that  purpose,  yet  it  was  inte: 
for  sei-vice  out  of  the  jurisdiction,  and  o 
therefore  to  be  set  aside.  I  cannot  accept 
contention,  but  think  that  we  must  look  at  the 
itself.  This  writ  was  issued  against  a  firm  ii 
name  of  the  firm.  The  foundation  of  all  the 
sions  upon  tJiis  question  depends  upon 
although  you  can  issue  a  writ  against  a  nrmii 
name  of  the  firm,  the  effect  is  the  same  as  the 
of  a  wi-it  against  each  and  every  partner  ii 
firm  in  his  individual  name,  and  you  cannot,  tl 
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e  issue  a  writ  against  a  firm  in  the  name  of  the 
n  where  70U  cannot  issue  the  writ  afitunst  each 
lividnal  member  of  the  firm.  The  circum- 
nces  of  this  case  are  as  follows  :  The  firm  has 
in  made  bankrupt  in  Natal,  and  is  therefore  a 
,tal  firm  ;  that  is,  a  colonial  firm.  In  my  opinion 
1  law  under  these  rules  is  precisely  the  same 
h  respect  to  a  colonial  firm  as  with  respect  to 
areign  firm.  The  question  as  to  firms  under 
!se  rules  is  not  a  question  whether  they  are 
ier  the  allegiance  of  the  Queen,  but  is  a 
»tion  of  submission  to  the  jurisdiction  of  the 
trts  of  this  country ;  and  if  a  firm  is 
:  subject    to   the    jurisdiction   of   the   courts 

this  country,  it  is  a  foreign  firm.  This 
t,  therefore,  was  issued  against  a  foreign  firm 
hinthe  meaning  of  the  rules.  Now,  these  rules, 
Jiey  existed  before  the  additions  made  to  Order 
jVUIa.,  were  construed  to  mean  that  a  writ 
lid  not  be  issued  against  a  foreign  firm,  the 
-tners  in  which  were  out  of  the  jurisdiction, 
hont  leave.  That  appears  to  involve  some  hard- 
p,  and  consequently,  in  Order  XLVIIIa.,  new 
rds  were  added  to  rules  1 , 3,  and  8.  It  has  been 
1  by  Fry,  L.J.,  in  Fry  v.  Moore  (ubi  fup.),  that 
se  rules  form  a  code,  and  that  we  must  look  at 

the  rules  for  the  purpose  of  construing  any 
!  of  them ;  and  I  think  that  that  ia  so.  Looking, 
refore,  at  rule  1  of  Order  XLVIIIa.,  and  con- 
ning it  by  having  regard  to  the  tei-ms  of  rules 
ind  8,  it  seems  to  me  to  be  now  immaterial 
ether  the  writ  is  issued  against  an  English 
n,  a  foreign  firm,  or  a  colonial  firm ;  the  only 
»stion  is,  where  tiie  wiit  is  issued  without  leave, 
ether  the  firm  carries  on  business  within  the 
isdiction  of  the  courts  of  this  country.  If  the 
n  does  carry  on  business  within  the  jurisdiction 
our  courts,  although  it  also  carries  on  business 
;  of  the  jmisdiction,  whether  it  is  an  English 
a  foreign  firm,  a  writ,  under  Order  XLVIIIa., 
e  1,  can  be  issued  against  the  firm  in  the  name 
the  firm  without  leave.  This  wiit,  therefore, 
8  properly  issued,  because  it  is  admitted  for 
!  purposes  of  this  appeal  that  the  firm  carries 
business  in  England.  The  first  contention  of 
!  appellant  therefore  fails.  Then  was  this  writ 
)perly  served  ?  or  was  the  service  irregular,  so 
it  it  ought  to  be  set  aside  ?  In  such  a  case  as 
8  the  -writ  may  be  served  upon  any  partner  in 
igland,  and,  if  the  plaintiff  can  so  serve  it,  then 
i  writ  is  served  upon  the  firm.  The  writ  can 
io  be  served  upon  the  firm  in  another  way.  If 
3  firm  has  a  place  of  business  within  the  juris- 
;tion,  and  a  manager  of  their  business  at  that 
ice,  there  is  another  mode  of  serving  the  writ 
on  the  firm ;  that  is,  by  serving  it  upon  the 
inager  at  the  place  of  business.  This  writ, 
jrefore,  might  have  been  served  in  either  of 
586  ways,  and  that  would  have  been  service 
on  the  firm.  Was  this  writ  served  in  either  of 
386  ways  ?  It  was  not.  It  was  not  served  upon 
Dartner  in  England ;  it  was  not  served  upon  a 
inager  at  a  place  of  business.  An  order  for 
bstituted  service  was  obtained.  Application 
e  made  for  an  order  for  substituted  sei-vice 
on  Pauling,  one  of  the  partners  resident  out  of 
s  jurisdiction.  If  substituted  seii'ice  had  not 
en  asked  for,  the  writ  could  not  have  been  served 
on  Pauling  at  all  as  service  upon  the  firm, 
iianse  he  was  out  of  the  jurisdiction.  The 
lintiffs,  therefore,  asked  for  substitution  for  a 
rrice  which  oonld  not  have  been  made  at  all ; 


that  is,  for  substituted  service  in  a  case  in  which 
personal  service  must  be  impossible.  Substituted 
service  ci>nnot  be  made  as  good  service  for  a 
service  which  cannot  be  made.  The  substituted 
service,  therefore,  which  was  asked  for  in  this 
case,  could  not  be  made.  This  substituted  service, 
then,  wiU  not  do  at  all,  either  as  service  upon  the 
firm  or  as  service  upon  the  partner.  This  sub- 
stituted service,  which  was  authorised,  was  wrongly 
authorised,  and  the  order  must  be  set  aside.  The 
service  of  the  writ  was  irregular,  and  must  be  set 
aside.  If  service  is  properly  effected  in  this  case, 
execution  can  issue  only  under  rule  8  of  Order 
XLVIIIa.,  and  judgment  is  not  obtained  against 
the  property  of  the  firm  in  Natal,  or  against  the 
partners  in  Natal  personally  as  to  their  private 
property  in  England  or  in  NataL  This  appeal, 
then,  must  be  allowed  as  to  the  application  to  set 
aside  the  service  of  the  writ. 

L0PE8,  L.J. — I  am  of  the  same  opinion.  The 
evidence  establishes  the  fact  that  this  firm  was 
a  Natal  firm,  and,  therefore,  a  foreign  firm  out 
of  the  jurisdiction.  Before  the  making  of 
Order  XLVIIIa.  there  would  have  been  no  juris- 
diction to  issue  a  writ  against  this  firm  without 
leave.  The  writ  in  this  case  was  issued  against 
the  firm  in  the  name  of  the  firm,  and  no  leave 
to  issue  the  writ  was  obtained.  Before  the  making 
of  Order  XLVIIIa.  this  writ  would  have  been 
irregular.  There  is  abundance  of  authority  for 
that  proposition :  (Heinemann  v.  Hale  (ubi  sup.) 
That  being  the  state  of  the  law,  much  incon- 
venience arose  in  the  case  of  firms  out  of  the 
jurisdiction  which  carried  on  business,  and  it 
might  be  a  very  large  business,  in  this  country, 
and  had  property  in  this  country,  but  could  not 
be  sued  or  have  execution  levied  upon  their  pro- 
perty in  this  country.  To  remedy  that  incon- 
venience. Order  XLVIIIa.  was  made.  I  think 
that  the  true  meaning  of  rules  1,  3,  and  8  of 
Order  XLVIIIa.  is  this :  rule  1  authorises  the 
issue  of  the  writ,  rule  3  provides  how  that  writ 
may  be  served,  and  rule  8  says  what  property 
may  be  taken  in  execution.  The  general  scope 
of  the  rules  is  to  authorise  the  issue  of  the  writ 
in  a  case  like  this  without  leave,  and  to  provide 
a  mode  of  service  of  the  writ  upon  firms  within 
the  jurisdiction,  whether  the  partners  are  within 
the  jurisdiction  or  not,  but  to  permit  execution 
only  against  the  property  of  tne  firm  which  is 
within  the  jurisdiction.  That  seems  to  me  to  be  the 
tme  interpretation  of  these  rules.  That  removes 
the  inconvenience  which  previously  existed.  In 
my  opinion,  therefore,  the  writ  in  this  case  was 
regularly  issued.  Then  there  is  the  question  as 
to  the  service  of  this  writ.  Bule  3  of 
Order  XLVIIIa.  provides  for  the  service  of  this 
wiit;  it  can  either  be  served  on  any  partner 
within  the  jurisdiction,  or  it  can  be  served  upon 
a  manager  at  a  place  of  business  within  the 
jurisdiction.  Neither  of  those  modes  has  been 
followed  in  this  case,  but  an  order  has  been 
obtained  for  substituted  service  upon  a  brother 
of  Pauling.  That  order  is  clearly  bad.  It  is 
clear  law  that  there  cannot  be  substituted  service 
of  a  writ  which  could  not,  at  the  time  of  its 
issue,  be  served  personally.  This  writ  could  not, 
at  the  time  of  issue,  have  been  served  personally 
upon  Pauling  because  no  leave  to  issue  it  had 
been  obtained.  Therefore  it  is  clear  that  the 
order  for  substituted  service  was  irregular,  and 
must  be  set  aside.    This  writ,  consequently,  was 
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Tegnlarly  issued,  but  the  substituted  service 
was  irregular,  and  must  be  set  aside.  The  appeal, 
as  to  the  service  of  the  writ  must  be  allowed. 

Davby.  L.J. — I  agree,  and  will  give  my  reasons, 
because  I  think  that  we  are  differing  from  the 
ju^rment  of  Wright,  J.  in  Grant  v.  Anderson 
(wbi  sup.).  I  think  that  prior  to  the  making  of 
Order  XLVHIa.  this  writ  would  have  been 
irregular.  The  reasons  for  that  view  are  succinctly 
stated  in  .Hismemann  v.  Hcde  {uhi  sti,p.)  by  Fry,  L.J., 
tIz.,  that  suing  a  firm  is  a  short  way  of  suing  all 
the  partners  of  a  firm,  and  that  if  the  partners  are 
resident  abroad  the  firm  cannot  be  sued  unless 
leave  is  obtained  to  issue  a  widt  for  service  abroad, 
and  to  serve  that  writ  abi-oad.  The  old  rules  did 
not  depend  upon  the  question  whether  a  firm  was 
a  foreign  firm,  but  applied  to  the  case  of  a  partner 
resident  out  of  the  jurisdiction.  I  think  that  that 
is  clear  from  the  case  of  Indiqo  Company  v. 
Ogilvie  (ubi  sup.).  In  my  opinion  Order  XLVIIIa. 
has  laid  down  a  new  code,  which  has  entirely 
altered  the  law  as  to  suing  firms  in  the  name  of 
the  firm.  The  test  now  is,  whether  a  firm  is 
carrying  on  business  within  the  jurisdiction,  not 
whether  a  firm  is  a  foreign  or  colonial  firm.  If  a 
firm  carries  on  business  within  the  jurisdiction, 
then,  by  Order  XLVIIIa.,  r.  1,  it  can  be  sued  in 
the  firm  name  without  leave.  Then  rule  3  pro- 
Tides  for  service  of  the  writ,  and  that  when  a 
firm  is  properly  sued  under  rule  1  it  can  be  served 
in  either  one  of  two  modes,  whether  any  partner 
is  out  of  the  jurisdiction  or  not.  That  effects 
what  the  former  rules  did  not,  for  in  effect  it 
«xtendB  the  rules  for  service  of  a  writ  out  of  the 
jurisdiction,  and  supplies  the  defect  which 
formerly  existed.  Those  two  rules  must  be  read 
together  with  rule  8,  which  provides  that  no 
injustice  shall  be  done  by  limiting  the  execution 
in  such  a  case  to  the  property  of  the  firm  which  is 
within  the  jurisdiction,  and  provides  that  judg- 
ment shall  not  be  executed  against  propei-ty 
abroad  except  in  cases  where  leave  to  sei-ve  the 
writ  abixjad  has  been  obtained.  Those  rules  seem 
to  me  in  that  way  to  make  a  clear  and  reasonable 
oode  of  rules  for  suing,  and  recovering  against, 
firms  which  are  carrying  on  business  within  the 
jurisdiction  of  our  courts.  I  think,  therefore, 
that  the  issue  of  this  writ  against  a  firm  carrying 
on  business  in  this  country  was  regular.  It 
appears,  however,  that  one  of  the  parties  was 
resident  out  of  the  jurisdiction  when  the  writ  was 
issued.  He  could  not  have  been  served  with  this 
writ  except  imder  the  provisions  of  Order  XI.  by 
■obtaining  leave  to  issue  and  serve  the  writ  out  of 
the  jurisdiction,  and  therefore  could  not  be 
reached  by  a  judgment  against  the  firm.  An 
order  for  substituted  service  was  obtained.  That 
order  was  bad.  According  to  the  rales  in  respect 
of  substituted  service,  an  order  for  substituted 
service  cannot  be  obtained  in  respect  of  a  person 
upon  whom  personal  service  could  not  be  made  at 
the  time  of  the  issue  of  the  writ.  Here  the  writ 
could  not  be  served  npon  Pauling  without  leave, 
and  therefore  this  writ  could  not  be  served  upon 
him  by  substitntion :  Fry  v.  Moore  (ubi  tup.) ; 
Wilding  v.  Bean  (ubi  sup.)  I  therefore  agree 
that  the  writ  in  this  form  was  regularly  issued 
against  the  firm,  and  would  entitle  the  plaintiff  to 
obtain  judgment  against  the  firm  if  it  were 
properly  served.  The  substituted  service  on 
Pauling,  however,  was  irregular,  and  must  be  set 
aside.    The  plaintiff  can  still  serve  Pauling  with 


this  writ  if  he  comes  within  the  jurisdiction  f 
the  action  is  pending. 

Appeal  allowed  as  to  service  of  thewr 

Solicitors  for    the    appellant.    Slaughter 
May. 

Solicitors  for  the  respondent.    Field,  Be 
and  Co. 


HIGH    COURT    OF   JUSTICE. 

CHANCEET  DIVISION. 

Friday.  Feb.  23. 

(Befoi-e  BoHER,  J.) 

The  Local  Boabd  fob  the  Distbict  i 

MiNEHEAS  t>.  Luttbell.  (a) 

Local  government — Sewers  made  by  htndoi 
for  his  oum  profit  —  Voluntary  sewer  ra 
Public  Health  Act  1875  (38  <fc  39  Viet.  e.  55), . 
sub-sect.  (1),  s.  14 

A  lundoumcr,  intending  to  compensate  himse\ 
his  outlay,  constructed  sewers  at  his  own  erf 
for  the  purpose  of  draining  a  toum,  of  whic 
was  the  principal  owner.  He,  in  fact,  dema 
and  received  for  many  years  a  voluntary  « 
rate  from  those  who  made  use  of  his  «ei 
whether  his  oum  tenants  or  not. 

Held,  that  the  sewers  were  made  by  the  landot 
"for  his  ox(rn  profit,"   within  the   meanin 
sect.  13,  sub-sect.  (1)  of  the  Public  Health 
1875,  and  did  not   therefore  vest  in   the 
board  for  the  district. 

The  plaintiffs  were  the  urban  sanitary  anth( 
for  the  district  of  Minehead.  in  the  count 
Somerset,  and  were  so  constituted  in  1891.  I 
to  that  date  the  town  of  Minehead  was  undei 
control  of  the  Williton  Rural  Sanitary  Autho 
and  had  no  proper  system  of  drainage, 
defendant,  Gceorge  Fownes  Luttrell,  of  Dm 
Castle,  was  lord  of  the  manor  of  Minel 
and  owner  of  a  large  portion  of  the  town, 
of  the  land  in  the  parish.  In  1878  the  defen 
constructed,  at  his  own  expense,  and  with 
sanction  of  the  local  authority  (where  necessai 
system  of  sewerage  for  effectually  draining 
town  of  Minehead,  and  subsequently  extende 
to  new  streets  as  they  were  made.  The  gre 
number  of  the  houses  in  the  town  were  conne 
therewith.  As  to  four-fifths  of  their  length 
sewers  were  constructed  throiigh,  across,  or  uj 
roads  or  sti-eets  which  were  public  highways, 
defendant  also  constructed  flushing  tanks  on 
own  land  for  periodically  flushing  the  sewers, 
expended  in  the  aggregate  a  sum  of  about  5< 
In  respect  of  this  outlay  he  aiuiually  rece 
from  the  grantees,  lessees,  and  tenants,  occnp; 
houses  drained  thereby,  a  voluntary  sewerage 
varying  in  amount  from  year  to  year.  When 
sewers  were  constructed  some  of  the  house 
Minehead  were  in  possession  of  the  defendan 
owner  in  fee  simple ;  some  were  in  the  occupa 
of  tenants  under  building  leases  for  long  ter 
some  were  in  the  occupation  of  tenants  from  ; 
to  year  at  rack  rents;  and  some  were  held 
divers  grantees  in  fee  simple,  subject  to  perpe 
rentcharges. 

A  part  of  the  town,  called  "The  Park,"  beloi 
to  Sir  Thomas  Dyke  Acland,  and  there  was 
(a)  Beported  by  a.  lUCAH,  Eaq.,  BuTister-*t-L«w. 
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it  Western  Railway  Station,  which  belonged 
le  company.  The  drainage  of  the  houses  in 
Park  was  made  bj  the  owner,  but  the  drains 
connected  with  the  sewers  made  by  the  defen- 
on  the  understanding  that  an  annual  sewerage 
should  be  payable  to  him.  A  sewerage  rate  was 
ct  imposed  on  all  the  owners  and  occupiers  of 
es  whose  drains  were  connected  with  the  main 
rs  of  the  defendant,  and  was  paid  by  all 
3t  by  the  tenants  of  Sir  Thomas  Acland.  As 
bouses  were  built,  their  drains  were  connected 
the  main  sewers  on  the  understanding  that 
sewerage  rate  should  be  paid.  The  flushing 
i  were  under  the  control  of  the  defendant,  and 
ewers  were  kept  in  repair  by  him,  and  treated 
m  as  his  own  property. 

e  plaintiffs  now  brought  their  action,  and 
led  a  declaration  that  the  said  sewers,  and 
ings.  and  tanks,  were  Tested  in  them,  and  asked 
a  injunction  to  restrain  the  defendant  from 
assing  or  otherwise  interfering  with  the  said 

B. 

his  defence  the  defendant  stated  that  all 
sewers,  tanks,  and  pipes  were  constructed 
aid  down  for  his  own  profit,  and  for  no  other 
>8e  whatever,  and  denied  that  they  had 
Qe  vested  in  the  plaintiffs.  He  gave  evidence 
;  effect  that  he  always  intended  and  expected 
t  a  return  for  his  outlay  in  the  shape  of  a 
age  rate,  which  should    amount  to  about 

cent,  upon  the  sum  expended.  It  was  to 
roluntary  sewer  rate,  but  could  be  enforced 
itting    off   the    connection  with  the   main 

8. 

Idane,  Q.C.  and  A.  St.  J.  Clarke  for  the 
;iffs. — Tins  case  depends  upon  the  construc- 
o  be  put  upon  sect.  13  of  the  Public  Health 
.875,  whether  these  drains  were  made  by 
[lOttrell  "  for  his  own  profit "  within  the 
ing  of  the  exception  in  that  section.  We 
it  not.  That  section  enacts  that  "  all  exist- 
nd  future  sewers,  within  the  district  of  a 
authority  .  .  .  except  (1)  sewers  made 
y  person  for  his  own  profit,  or  by  any  corn- 
tor  the  benefit  of  the  shareholders,  .  .  . 
rest  in  and  be  imder  the  control  of  the  local 
rity."  It  has  been  held  that  a  sewer  made 
;  owner  of  a  building  estate  for  the  use  of 
suses  on  the  estate,  and  to  increase  their 
is  not  a  sewer  made  for  the  maker's  own 
Nor  is  it  so  if  it  is  made  for  the  purpose 
aining  other  houses  not  his  own;  or  for 
ry  purposes  alone : 

•ton  Loeal  Board  v.  Batten,  52  L.  T.  Eep.  N.  S. 
17;  28  Ch.  Div.  283; 

melln  v.  Twickenham  Local  Board  of  Health,  58 
L.  T.  Bep.  N.  8.  299  ;  20  Q.  B.  Div.  63  ; 
rrand  v.  The  Hallai  Land   and  Building  Com- 
pany, 69  L.  T.  Bep.  N.  S.  8  ;  (1893)  2  Q.  B.  Div. 
135. 

ord  "  profit "  is  clearly  not  to  be  taken  in  its 
iry  sense.  It  means  a  profit  made  outside 
)art  from  any  improvement  in  value  due  to 
aaee  system.  If  these  sewers  are  vested  in 
icaJ  authority  they  will  have  to  bear  the 
ie  of  maintaining  and  repairing  them,  and 
idowner  be  thus  relieved  trom  that  burden, 
repairs  cannot  be  satisfactorily  done  by  the 
mer,  as  most  of  the  sewers  are  iinder  the 
highway,  which  are  vested  in  the  local 
■ity.     [RouEB,  J. — You  can  exercise  the 


right  of  purchasing  these  sewers  under  sect.  14  of 
the  Pubhc  Health  Act.l 

Neville,  Q.G.  and  Ingle  Joyce  for  the  defendant. 
— On  the  evidence,  these  sewers  were  made  to 
secure  an  interest  on  the  outlay,  which  is  "  for 
profit"  within  the  meaning  of  sect.  13.  [They 
were  stopped  by  the  Court.] 

RoMEB,  J. — The  question   in    this   action  is, 
whether  these   sewers   at  Minehead,  which  were 
made  by  the  defendant,  were  made  by  him  "for 
his  own  profit"  within  the  meaning  of  sect.  13, 
sub-sect.  1,  of  the  Public  Health  Act  1875.    Now, 
it  seems  to  me  good  sense  and  certainly  clear 
law   that,  if  a  landlord,   merely  for  the  benefit 
of  his  estate  and  for  the  benefit  of  his  tenants, 
puts  down  a  system  of  drainage,  then  he  cannot 
from  these  facts  alone  say,  or  be  heard  to  say, 
that  he  made  his  di-ainage  system  or  his  sewers 
"for  his  own  profit,"  because  the  profit  that  is 
referred  to  by  the  Act  of  Parliament  is  not  that 
interest,  advantage,  or  gain  which  may  come  to  a 
landowner  who  improves  his  property  by  draining, 
by  reason  of  his  nouses  which  are  thus  drained 
improving  in  value.     This  is  what  has  been  in  fact 
decided  by  the  cases  to  which  my  attention  has 
been  called  on  behalf  of  the  plaintiffs.     The  case, 
for  example,  of   the  Acton  Local  Board  v.  Batten 
was  a  case  clearly  where  the  person  who  had  made 
the  sewers  had  not  made  them  in  any  way  for  his 
own  profit  within  the  meaning  of  the  section  of 
the  Act.  and  indeed  was  a  case  where  the  maker 
of    the    sewers    so    stated    upon    oath.       Then, 
Bonella  v.  Ttoickenham  Local  Board  of  Health 
was  again  a  case  where  certain  owners  of  land 
laid  it  out  for  building  and  made  a  street,  and 
as  part  of  their  building  operations  they  made 
a  sewer  to  drain  the  houses  in  the  street.      It 
was  held,  and  no  doubt  rightly  held,   that  that 
was    not    a    case    where    the    owners    could    be 
said  to  have    put    in  these    sewers   simply  for 
the  purpose    of  profit   within  the  section.      So 
again,  the  case  of  Ferrand  v.  The  HaUas  Land 
Building   Company  was   a   case  where    a    land- 
owner   put   in   sewers   for  the    sole    purpose  of 
draining  the  houses  erected  by  him  on  his  own 
land.    None  of  those  cases  at  all  touch,  as  it 
appears  to  me,  the  case  before  me,  or  the  facts 
upon  which  I  have  to  decide  this  case.    The  case 
here  is  not  a  case  where  the  landowner  has  merely 

Eut  in  sewers  for  the  purpose  of  draining  his  own 
ouses,  and  merely  looking  to  be  compensated  for 
his  expenses  in  the  advantage  that  would  accrue 
to  his  houses  by  their  having  a  proper  system  of 
drainage.  That  is  not  the  case  here.  This  is  a 
case  where  the  defendant  has  laid  out  money 
for  the  purpose  of  making  sewers,  intending 
to  be  compensated  and  paid  directly  for  his 
expenditure  upon  the  sewers  by  receiving  pay- 
ment from  every  person,  whether  his  tenants 
or  not,  who  avail  themselves  of  the  benefit  of 
his  sewers,  and  where  he  intended  to  receive, 
and  did  receive,  payment  direct  to  himself  for 
the  benefit  of  his  sewers  by  the  persons  using 
them.  The  facts  are,  that  the  defendant  ei-ected 
these  sewers  under  these  circumstances :  In 
1878  Minehead  was  not  well  drained.  Now,  the 
defendant,  Mr.  Luttrell,  was  owner  of  a  great 
part  of  Minehead,  but  he  was  not  the  owner  of 
the  whole  of  it.  or  of  the  whole  of  the  part  of 
Minehead  that  he  provided  sewers  to  drain.  As 
to  sevei-al  parts  of  Minehead  he,  or  his  prede- 
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«e8Bors  in  title,  had  granted  long  leases ;  and,  as 
to  other  portions  of  Minehead,  he,  or  his  prede- 
cessors in  title,  had  parted  with  the  fee  simple  of 
them ;  and  his  only  interest  in  them  was  receiving 
a  rentcharge.  Several  portions  of  Minehead  might 
be  in  some  sense  said  to  belong  to  him,  but  not 
in  the  sense  of  receiving  a  rack  rent ;  and  other 
portions  of  Minehead  in  no  sense  could  be  said 
to  belong  to  him.  In  this  state  of  facts  what  the 
-defendant  did  was  this :  He  speculated  in  the 
erection  of  sewers,  not  only  for  those  portions  of 
Minehead  which  belonged  to  him,  but  for  some 
parts  which  did  not.  He  speculated,  as  it  were, 
in  making  these  sewers  with  the  intention  that 
he  should  be  remunerated,  simply  having  regard 
to  the  amount  he  expended  upon  them.  It 
appears  to  me  that  this  was  undoubtedly  a  case 
where  the  defendant  erected  the  sewers  for  profit 
within  the  meaning  of  sect.  13,  sub-sect.  1.  The 
action  fails,  and  must  be  dismissed  with  costs. 

Solicitor  for  the  plaintifPs,  Edgar  Bogue,  for 
Bi.  Hole,  Minehead. 

Solicitors  for  the  defendants,  Bowcliffe  and  Co., 
for  Pongford,  Joyce,  and  Davis,  Bardon,  near 
Taunton. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  Feb.  28. 
(Before  Mathew  and  Cave,  JJ.) 
Be  Febndale  Industbial  Co-opebatite 
Society  Limited,  (a) 
Industrial  and  provident  society  —  Winding-up— 
County  Court  —  Jurisdiction  —  Industrial  and 
Provident  Societies  Acts  1876  and  1893  (39  <£•  40 
Vict.  e.  45,  s.  17  ;    56  *  57  Vict.  e.  39,  ss.  58.  59) 
—Companies  {Windi7ig-up)  Act  1890  (53  <fc  54 
Viet.  c.  63),  ss.  1, 10— County  Court  Rules  1892 
Order  XLL.  r.  9. 

The  Industrial  and  Provident  Societies  Act  1876 
(39  &  40  Vict.  c.  45)  enacts,  by  sect.  17,  that  a 
society  may  be  dissolved  by  an  order  to  wind-up 
the  society  made  as  directed  in  regard  to  com- 
panies by  the  Companies  Act  1862,  and  that  the 
court  having  jurisdiction  in  the  winding-up 
shall  be  the  CountyCourt. 

By  the  Companies  ( Winding-up)  Act  1890  (53  &  54 
Vict  c.  6i3)  it  is  provided,  by  sect.  1,  that  the 
County  Courts  shall  have  jurisdiction  to  urind- 
up  companies,  and  by  sect.  10  that  where  in  the 
course  of  the  winding-up  of  a  company  under 
the  Companies  Acts  it  appears  that  any  officer 
of  the  company  has  m,isapplied  any  moneys  of  the 
company,  the  court  may  examine  into  the  conduct 
of  such  officer  and  compel  him  to  repay  any 
moneys  so  m.isapplied. 

By  Order  XLI,  r.  9,  of  the  County  Court  Rules  1892, 
the  provisions  of  the  Companies  Acts  1862  to 
1890.  80  far  as  they  relate  to  winding-up,  are 
applied  to  the  winding-up  of  societies  registered 
under  the  Industrial  and  Provident  Societies 
Act  1876. 

The  Industrial  and  Provident  Societies  Act  1893 
(56  &  57  Vict.  c.  39)  repeals  the  Industrial  and 
Provident  Societies  Act  1876,  and  provides  by 
sect.  58  that  a  society  may  be  dissolved  by  an 
order  to  wind-up  the  society  made  as  is  directed 
in  regard  to  companies  by  the  Com,panies  Acts 
1862  to  1890,  and  by  sect.  59  that  any  proceedings 

(")  Beported  bf  W.  H.  Hobsfall,  Esq.,  Bsrrl>ter-at-Ukw. 


tn  the  winding-up  of  a  registered  society, 
at  the  passing  of  this  Act  are  pending  i 
County  CouA,  m^y,  on  the  application 
registrar,  be  transferred  to  the  High  Couii 
Held,  that  the  County  Court  judge  had  jurist 
to  order  the  examination  of  an  officer 
industrial  and  provident  society,  the  wind 
of  which  society  was  pending  in  the  I 
Court  at  the  time  when  the  Induitria 
Provident  Societies  Act  1893  came  into  for 

This  was  an  appeal  from  the  decision  of  ( 
ham,  J.  at  chambers  refusing  to  grant  a  ^ 
prohibition  to  be  addressed  to  the  judge 
County  Court  of  Glamorganshire. 

In  Aug.  1893  a  petition  was  presented 
County  Court  for  winding-up  the  Fe 
Industi-ial  Co-operative  Society  Limited  uni 
provisions  of  the  Industrial  and  Pre 
Societies  Act  1876,  and  a  winding-up  ordt 
made. 

In  October  1893  an  application  was  made 
judge  of  the  County  Court  on  behalf  ' 
liquidators  of  the  society,  for  an  ordei 
E.  J.  Thomas,  lately  manager  of  the  a 
and  E.  Davies,  secretary  and  an  officer  • 
society,  had  each  and  both  misapplies] 
retained  in  their  own  hands,  and  become 
and  accountable  for  certain  moneys  of  the  e 
and  that  they,  and  each  of  them,  had  been 
of  misfeasance  and  breach  of  trust  in  relat 
the  society,  whereby  the  society  had  sua 
loss,  and  that  the  court  might  examine  iut 
conduct  as  such  manager  and  secretary,  a 
an  order  directing  them  to  repay  any  rooi 
proved  to  have  been  misapplied. 

The  hearing  of  this  application  was  adji 
until  the  month  of  Jan.  1894.  when  the 
made  the  order  applied  for.  and  on  the  3r 
began  the  examination  of  the  said  E.  J.  1 
and  E.  Davies. 

On  behalf  of  the  said  E.  J.  Thomas 
Davies,  it  was  objected  that  the  judge  1 
jurisdiction  to  make  the  above  order,  a 
application  was  made  at  chambers  for  a  ' 
prohibition.  That  application  having  be 
fused  the  present  appeal  was  brought. 

The  Industrial  and  Provident  Societie 
1876  (39  &  40  Vict.  c.  45)  enacts : 

Sect.  17.  With  reapect  to  the  dissolotion  o 
tered  sooieties,  the  following  provuions  shall 
effect:  (1)  A  society  may  be  dissolved  by  an* 
wind-up  the  society,  or  a  resolation  for  the  wir 
thereof  made  as  is  directed  in  regard  to  compa 
the  Companies  Acts  1862,  the  provisions  where 
apply  to  any  sach  order  or  resolation,  except  that  t 
having  jurisdiction  in  the  winding-np  shall 
County  Conrt 

The  Companies  (Winding-up)  Act  189li  (; 
Vict.  c.  63)  provides : 

Sect.  1.  (1.)  The  oonrta  having  jurisdiction  to 
companies  in  England  and  Wales  shall  be  tl 
Conrt,  the  Chancery  Conrts  of  the  Connties  Pal 
Lancaster  and  Durham,  the  County  Conrts, 
Stannaries  Conrt.  (2.)  Where  the  amonnt  of  th( 
of  a  company  paid  up,  or  credited  as  paid  np, 
ten  thonsand  pounds,  a  petition  to  wind-up  the  c 
or  to  continue  the  winding-up  of  the  oompan 
the  supervision  Of  the  conrt,  shall  be  presented 
High  Court,  or  in  the  case  of  a  company  sitoat 
the  jurisdiction  of  either  of  the  palatine  oourti  al 
either  to  the  High  Court  or  to  the  palatine  court 
jurisdiction.     (3.)  Where  the  amonnt  of  the  cap: 
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eompajiy  paid  np  or  credited  aa  paid  np  does  not  exceed 
tan  thoDsand  ponnds,  and  the  registered  office  of  the 
company  is  situate  within  the  jurisdiction  of  a  County 
Court  having  jnriadiotion  under  this  Act,  a  petition  to 
wind-up  the  company  or  to  contiuue  the  winding'- ap  of 
the  company  under  the  supervision  of  the  court,  shall 
be  presented  to  that  Conuty  Court. 

Sect.  10.  (1.)  Where  in  the  course  of  the  winding-up 
of  a  company  under  the  Companies  Acts  it  appears  that 
any  person  who  has  taken  part  in  the  formation  or  pro- 
motion of  the  company,  or  any  past  or  present  direotor, 
manager,  liquidator,  or  other  officer  of  the  company,  has 
misapplied  or  retained  or  become  liable  or  accountable 
for  any  moneys  or  property  of  the  company,  or  been 
guilty  of  any  misfeasance  or  breach  of  trust  in  relation 
to  the  company,  the  court  may,  on  the  application  of  the 
official  receiver,  or  of  the  liquidator  of  the  company,  or  of 
any  creditor  or  contributory  of  the  company,  examine  into 
the  conduct  of  such  promoter,  director,  manager,  liquidator, 
or  other  officer  of  the  company,  and  compel  him  to  repay 
any  moneys,  or  restore  any  property,  so  misapplied  or 
retained,  or  for  which  he  has  become  liable  or  account- 
able, together  with  interest  after  such  rate  as  the  court 
thinks  just,  or  to  contribute  such  sums  of  money  to  the 
aeiets  of  the  company  by  way  of  compensation  in  respect 
of  such  misapplication,  retainer,  misfeasance,  or  breach 
of  trust  as  the  oonrt  thinks  just. 

The  County  Court  Rules  1892  proyide,  by  Order 
XLI.,r.  9: 

The  proTisions  of  the  Companies  Acts  1862  to  1890 
and  the  rules  made  thereunder,  so  far  as  they  relate  to 
winding-up,  shall  apply  to  the  windinfr-np  of  societies 
legistered  under  the  Building  Societies  Acts  1874,  and 
the  Industrial  and  Provident  Societies  Act  1876 ;  and 
the  winding-np  of  any  such  societies  shall  be  conducted 
in  an  respects  as  if  such  societies  were  companies  regis- 
tered under  any  of  the  said  Acts. 

The  Industrial  and  Provident  Societies  Act 
18»3  (.56  &  57  Yict.  c.  39)  repeals  the  laduatrial 
and  Proident  Societies  Act  1876,  and  enacts : 

Sect.  2.  This  Act  shall  come  into  operation  on  the 
fnt  day  of  January  next  after  the  passing  thereof. 

Sect.  58.  A  restored  society  may  be  dissolved :  (a) 
%  an  order  to  wind-up  the  society,  or  a  resolution  for 
the  winding-up  thereof,  made  as  is  directed  in  regard  to 
companies  by  the  Companies  Acts  1862  to  18!>0,  the 
prcrigions  whereof  shall  apply  to  any  such  order  or 
retolution,  except  that  the  term  "registrar"  shall  for 
the  purpose  of  such  winding-up  have  the  meaning 
giTea  to  it  by  this  Act. 

Sect.  59.  Any  proceedings  in  the  winding-up  of  a 
ngUtered  sooie^,  which  at  the  passing  of  this  Act  are 
pending  in  any  County  Court,  may,  on  application  made 
bj  or  on  behalf  of  the  registrar,  with  the  consent  of  the 
Treasury,  be  transferred  to  the  High  Court,  and  there- 
upon the  Companies  (Winding-up)  Act  1890  shall,  so  far 
a>  applicable,  apply  thereto  accordingly. 

Darid  for  the  appellants. — The  County  Court 
jodge  had  no  jurisdiction  to  make  the  order  for 
the  examination  of  the  appellants  under  the 
Provigions  of  the  Companies  (Winding-up)  Act 
1890  (53  &  54  Yict.),  s.  10.  This  society  was 
icgistered  under  the  Industrial  and  Provident 
Societies  Act  1876,  and  therefore  cannot  be 
voand-np  under  the  Companies  (Winding-up) 
Aetl890: 

Rt London  and  Suburban  BanJi,66  L.  T.  Bep.  N.  S. 
716;  (1892)  1  Cb.  604. 

That  decision  has  since  been  followed  in 

Se  Real  Eitate$  Company,  68  L.  T.  Bep.  N.  S.  24 ; 
(1893)  1  Ch.  604. 

The  petition    for   winding-up    the    society    was 
PtBsented  before  the  Industrial  and  Provident 


Societies  Act  1876  was  repealed,  and  therefore  the 
County  Court  had  jurisdiction  to  entertain  the 
petition.  But  that  Act  is  now  gone,  and  the 
County  Court  has  only  the  juiisdiction  conferred 
upon  it  by  the  Act  of  1893.  Under  that  latter 
Act  the  proceedings  should  be  transferred  to  the 
High  Court,  and  there  by  sect.  59  the  Companies 
(Winding-up)  Act  1890  would  apply.  It  is  furtlier 
submitted,  that  it  appears  from  the  books  of  the 
society  that  the  capital  of  the  society  exceeded 
£10,000,  and  therefore  by  sect.  1  sub-sect.  2  of 
the  Companies  (Winding-up)  Act  1890  the  peti- 
tion should  have  been  presented  to  the  High 
Court.  It  is  also  contended  that  the  appellants 
were  not  managers  or  officers,  but  only  clerks 
in  the  employment  of  the  society. 

Benaon  for  the  liquidator. —  Whatever  the 
amount  of  the  capital  of  the  society  was,  it  is 
submitted  that  the  County  Court  had  jurisdiction. 
In  Aug.  1893,  when  the  petition  for  winding-up 
the  society  was  presented,  the  Act  of  1876  was  in 
force,  and,  by  sect.  17  of  that  Act,  the  Companies 
Act  1862  (25  &  26  Vict.  c.  89)  was  applicable  to 
the  proceedings,  and  the  examination  of  the 
appellants  can  take  place  under  sect.  165  of 
that  Act.  By  the  County  Court  Bales  1892, 
Order  XLL,  r.  9,  the  provisions  of  the  Companies 
Acts  1862  to  1890  and  the  rules  made  thereunder, 
so  far  as  they  relate  to  winding-up,  apply  to  the 
winding-up  of  societies  registered  under  the  Act 
of  1876.  Se  London  and  Suburban  Bank  66  L.  T. 
Bep  N.  S.  716 ;  (1892)  1  Ch.  604  only  decides  that 
a  petition  for  winding-up  a  society  cannot  be 
presented  to  the  High  Court.  The  County  Court 
under  the  Acts  and  County  Court  Rules,  clearly 
has  the  same  jurisdiction  in  winding-up  these 
societies  as  it  has  in  the  case  of  building  societies : 
Re  Port  sea  Island  Building  Soriefy,  69  h.  T.'Bep. 
N.  S.  138  ;  (1893)  3  Ch.  205. 

The  Act  of  1893  does  not  take  away  the  jurisdic- 
tion of  the  County  Courts,  but  merely  provides 
for  the  transfer  of  the  winding-up  proceeaings  to 
the  High  Court  in  special  cases. 

Mathew,  J. — We  are  of  opinion  that  this 
appeal  must  be  dismissed.  It  is  quite  clear  that 
the  proceedings  that  have  been  instituted  were 
properly  instituted  under  the  Act  of  1876,  because 
the  recent  statute,  according  to  the  decision  of 
North,  J.inJBe  London  and  Suburban  Bank  (66L.T. 
Bep.N.  S.  716;  (1892)  1  Ch.  604),  does  not  apply. 
The  proceedings  having  been  instituted  under  the 
Act  of  1876,  the  effect  of  that  Act,  according  to  the 
decisions  on  the  subject,  was  to  substitute  the 
County  Court  for  the  Superior  Court.  And  ereiy 
statute  subsequently  passed  relating  to  the  wind- 
ing-up applies  to  winding-up  in  County  Courts 
as  well  as  in  the  Superior  Court.  The  County 
Court  rule  passed  in  1892  recognised  that,  for  it 
applied  in  terms  the  Winding-up  Acts  to  societies 
of  this  kind,  as  well  as  to  other  societies  that  had 
not  been  previously  provided  for.  And  the  deci- 
sion of  Williams,  J.  in  Be  Portsea  Island  Build- 
ing Society  (69  L.  T.  Rep.  N.  S.  138;  (1893) 
3  Ch.  205)  recognises  .that,  and  adopts  the  same 
principle.  It  is  perfectly  clear  that  the  provi- 
sions of  sect  10  of  the  Act  of  1890  as  to  winding-up 
apply  to  winding-up  in  County  Courts,  and  the 
question  about  capital  therefore  does  not  arise. 
That  disposes  of  the  points  mainly  argued  in  this 
case,  and  that  disposes  of  eveir  difficulty  raised, 
except  thai  raised  by  sect.  59  of  the  Act  of  1893. 

Digitized  by  VjOOQIC 


450— Vol.  LXX.,  N.  s.] 


THE  LAW  TIMES. 


[May  26, 


Q.B.  Div.] 


BO8COE  V.  BODEN. 


[Q.B.] 


It  is  said  that  that  section  provides  for  every 
winding-up  pending  in  County  Courts ;  in  other 
words,  that  it  takes  away  the  jurisdiction  of 
County  Courts  in  such  cases ;  and  that  it  takes 
away  the  power  given  by  sect.  58.  I  cannot  agree 
with  that  construction.  The  power  of  winding-up 
is  given  by  sect.  58,  which  is  of  general  applica- 
tion ;  and  sect.  59  is  permissive  only,  and  applies 
to  the  winding-up  of  all  societies  without  reference 
to  capital.  But  sect.  59  provides  that,  if  appli- 
cation is  made  by  the  registrar,  and  if  the  consent 
of  the  Treasury  be  obtained — if  those  two  things 
are  done,  the  winding-up  may  be  transferred  to  the 
High  Court.  It  is  clear,  therefore,  that  the  appeal 
must  be  dismissed. 

Cave,  J. —  I  am  of  the  same  opinion.  At  first 
I  had  some  little  difficulty  in  following  the  course 
of  legislation,  but,  when  at  last  I  succeeded  in 
understanding  the  case  as  represented,  it  does 
not  seem  to  me  that  there  are  any  real  difficulties 
in  the  way.  It  is  quite  clear  that  by  the  Act  of 
1876  industrial  and  provident  societies  may  be 
wound-up  under  sect.  17,  which  provides  that  such 
a  "  society  may  be  dissolved  by  an  order  to  wind- 
up  the  society,  or  a  resolution  for  the  winding- 
up  thereof,  made  as  is  directed  in  regard  to 
companies  by  the  Companies  Act  1862,  the 
provisions  whereof  shall  apply  to  any  such  order 
or  resolution,  except  that  the  court  having  juris- 
diction in  the  winding-up  shall  be  the  County 
Court."  Now,  that  bemg  so,  it  is  clear  that  after 
the  passing  of  that  statute  these  societies  could 
be  wound-up  in  the  County  Court,  and  in  the 
County  Court  only.  The  provisions  of  the  Com- 
panies Acts  then  existing  were  applied  to  the 
practice  in  the  County  Court,  but  the  tribunal 
was  to  be  the  County  Com-t.  Then  came  the 
Act  of  1890,  and  Mr.  David  alleges  that  that 
made  a  difEerence.  I  think  the  answer  to  that 
is  given  by  "Williams,  J.  Ln  Re  Porlsea  Island 
Building  Society  (69  L.  T.  Rep.  N.  S.  138 ;  (1893) 
3  Ch.  205),  and  in  the  comments  which  he  makes 
on  the  case  of  Andrews  v.  Sicansea  Cambrian 
Building  Society  (44  L.  T.  Rep.  N.  S.  106),  decided 
by  Denman,  J.  and  Lindle^,  J.,  whose  name,  of 
course,  is  a  name  of  weight  on  all  questions 
relating  to  companies.  There  it  was  decided  that 
sect.  32  of  the  Building  Societies  Act  1874  (37  &  38 
Vict.  c.  42) — an  Act  which  is  practically  the  same 
for  the  purposes  of  this  question  843  the  Industrial 
and  Provident  Societies  Act  1876 —  substitutes 
the  County  Courtr  for  the  Court  of  Chancery,  and 
it  did  in  effect,  though  not  expressly,  put  building 
societies  under  the  Acts  of  1862  and  1867  by 
virtue  of  a  clause  in  the  Act  relating  to  industrial 
companies,  although  the  Companies  Acts  of  1862 
and  1867  were  not  expressly  incorporated  in  the 
Building  Societies  Act.  If  that  is  true  with 
reference  to  the  Building  Societies  Act,  it  is 
equally  true  with  i-egard  to  the  Industrial  Socie- 
ties Act;  that  is  to  say,  the  Act  of  1876  still 
applied  to  the  extent  that  it  gave  JTirisdic- 
tion  to  the  County  Court  exclusively.  And 
so  North,  J.  held  in  the  case  that  has  been 
refen-ed  to.  But  then  the  jurisdiction  being 
retained  in  the  County  Court,  it  was  to  oe 
exeix:ised  in  accordance  with  the  practice  under 
the  Companies  Act.  That  being  so,  sect.  10  of 
the  Act  of  1890  comes  in,  and  the  County  Court 
judge  was  bound,  or  at  liberty,  according  to  cir- 
cumstances, to  apply  the  practice  there  laid  down 
in    winding-up    an    industrial    society.     Where 


the  application  was  compulsory  he  was  hot 

apply  the  practice ;   where  the   applicatioi 

discretionary  he  had   the    discretion    the 

of  ChanceiT  would   have   had    in   applyii 

Although  the  practice  of  the  court  was  altei 

the  Act  of  1890,  yet  the  tribunal  was  not  a 

and  it  remained  the  County  Court  and  the  C 

Court  only.     Then  came  the  Act  of  1893,  an 

Act  makes  certain  provisions  which  it  is  not 

saiy  to  go  into  for  the   purposes  of  this 

Sect.  59,  which  is  the  only  one  we  need  discus 

provides :  "  Any  proceedings  in  the  winding 

a  registered  society  which  at  the  passing  oft! 

are  pending  in  the  County  Court  may,  on  a] 

tion  made  by  or  on  behalf  of  the  registrar,  wi 

consent  of  the  Treasury,  be  transferred  i 

High  Court."    Now  this  undoubtedly  is  a  wii 

up  of  a  registered  society  which  at  the  pass: 

the    Act    of    1893    was  pending  in  this  C 

Court,  and,  no  doubt,  under  sect.  59  it  mii 

transferred.    But  it  can  only  be  transfer! 

application  made  by  or  on  behalf  of  the  reg 

with  the  consent  of  the  Treasury.    So  faj 

the  section  itself  operating  as  an  actual  ti 

it    requires  those   conditions  precedent  w 

which   the  transfer   cannot   be    made.     Ai 

such  conditions    have  been  fulfilled,  and  nc 

of  ti-ansfer  has  been  made,  and  consequent 

case  remains    properly    in    the    County    < 

The  case  remaining  properly  in  the  County  1 

the  Coimty  Court  judge  has  jurisdiction 

with  regard  to  anything  he  does  in  the  cou 

winding-up,  the  usual  application  to  set  him 

must  be  made  in  the  ordinary  way.    It  is 

question  that  goes  to  his  jurisdiction.    H 

jurisdiction,  and  he  alone,  to  wind-up  the  si 

so  long  as  no  order  is  made  under  sect. 

agree,   therefore,   that  this  appeal  must   b 

missed.  /         ,  j. 

Appeal  dtsmit 

Solicitors  for  the  appellants,  W.  H.  Marti 
Co.,  for  O.  David  and  Evans,  Cardiff. 

Solicitors  for  the  liquidator,  Bell,  Brodrie 
Oray,  for  Simons  and  Sons,  Pontypridd. 


Feb.  23  and  26. 
(Before  Mathew  and  Cave,  JJ.) 

ROSCOE  V.  BODEN.  (a) 

Trespass — Damage  feasant — Impounditig — 

tion  of  remedy — Bight  to  recover  damagt 

A  pony  belonging  to  the  defendant  havitui  go 

the  plaintiff's  field  and  hiched  a  horse  belong 

him,  the  plaintiff  seized  the  pony  and  refu 

give  it  back  to  the  defendant  unless  he  pa 

the  injury  inflicted  on  the  plaintiff's  horse. 

defendant  having  refused  to  pay   the    ai 

demanded,  the  plaintiff  detained  the  poni 

sued  him  for  the  injury   caused  by  the  < 

dant's    pony  galloping  over    his  field,  fo 

damage    caused    to    his    horse,  for    veter 

expenses  incurred,  and  for  the  keep  of  the  p 

Held,  that  the  plaintiff,  having  elected  to  teiz- 

impound  the  defendant's  pony,  could  not  n 

damages  for  the  injury  caused  either  to  hii 

hold  or  to  his  horse. 

This  was  an  appeal  from  the  decision  0 
judge  of  the  County  Court  of  Cheshire  hol( 
Chester. 

(a)  Beported  by  W.  B.  Hobsfau.,  Eaq.,  BuTi>ter-«(-L 
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action  was  brought  by  the  plaintiff  against 
rendant,  for  "  damage  done  to  the  plaintiff's 
by  the  defendant's  pony  trespassing  and 
ing  over  the  same.  Is. ;  damage  to  the  plain- 
illy  by  the  defendant's  pony  while  damage 
t,  25i. ;  veterinary  ex}>ense8,  SI.  3s. ;  keep  of 
■fendant's  pony  from  the  26th  Aug.  to  the 
>v.  at  2«.  a  day,  81." 

ppeared,  from  the  evidence  given  at  the  trial 
action,  that  the  plaintiff  and  the  defendant 
he  occupiers  of  adjoining  lands,  and  that  on 
th  Aug.  a  pony  of  the  defendant  got  into  a 
n  the  occupation  of  the  plaintiff,  and  while 
kicked  a  filly  belonging  to  the  plaintiff.  A 
t  in  the  employment  of  the  plaintiff  im- 
ed  the  pony  in  the  act,  and  the  plaintiff 
sd  to  give  the  pony  back  to  the  defendant, 
he  would  pay  for  the  damage  caused  by  it. 
defendant  refused  to  pay  the  amount  so 
id  by  the  plaintiff,  who  kept  possession  of 
)ny  until  this  action  first  came  before  the 
y  Court,  when  it  was  agreed  that  the  pony 
I  be  returned  to  the  defendant,  and  the 
i  judge  should  decide  how  much  ought  to 
d  for  its  keep  while  it  was  in  possession 
plaintiff. 

learned  County  Court  judge  held  tfiat  the 
iff  was  entitled  to  recover  damages  for  the 
!8  inflicted  upon  his  filly  by  the  defendant's 
and  the  amount  of  the  veterinary  expenses, 
iat  he  was  not  entitled  to  recover  any 
;e8  for  the  alleged  injury  to  the  grass  in  his 
And  he  assessed  the  amount  to  be  paid  for 
ep  of  the  pony  at  51.  18s. 
m  this  decision  the  defendant  appealed. 
^lorran  for  the  appellant. — It  is  submitted 
le  plaintiff  was  not  entitled  to  recover  any 
;es  for  the  injury  to  his  filly.  He  seized  the 
iff's  pony  damage  feasant,  and  refused  to 
t  back  to  the  defendant.  He  elected  to 
in  upon  the  pony  for  the  damage  he  had 
;d,  and  he  could  not  bring  his  action  as  well 
ig  as  he  retained  possession  of  the  pony, 
he  case  of  cattle  taken  damage  feasant, 
nponnded,  and  detained  as  a  distress,  the 
-ities  clearly  establish  that  no  action  of 
88  is  maintainable,  so  long  as  the  distress 
lined  or  not  accovmted  for,"  per  Cleasby.  B. : 
ha  ine  v.  Philpolt,  33  L.  T.  Eep.  N.  S.  98  ;  L.  Rep. 
lu  Ex.  242. 

ingwood  Hope  for  the  respondent. — The 
ident  seized  the  pony  to  prevent  further 
being  caused  to  his  filly.  If  the  appellant 
quired  to  pay  an  excessive  amount  for  the 
1  of  his  pony,  such  sum  might  have  been 
!red  by  him : 

reen  v.  Ducket  t,  48  L.  T.  Hep.  N.  S.  677  ;  11  Q.  B. 
Div.  275. 

limal  can  only  be  seized  damage  feasant  for 
'  done  by  it  to  the  freehold : 
ormer  v.  Biggs,  2  Car.  &  Kir.  31. 
■;,  J.  referred  to  Bolle  Abr.  p.  664,  where  the 
f  a  greyhoand  chasing  coneys  in  a  warren  was 
ed  to.]  The  pony  in  this  case  might  have 
sold  under  the  pi-ovisions  of  17  &  18  Vict, 
s.  1,  but  the  respondent  could  only  have 
ed  the  cost  of  its  keep. 

emorran   in   reply. — If  an  animal   is   taken 
B^  feasant,  as  long  as  it  is  detained  it  is  a 
bar  to  an  action  for  trespass  : 
tup-xr  V.  EdwarcU,  12  Mod.  658. 


Mathew,  J. — I  am  of  opinion  that  this  appeal 
must  be  allowed,  and  that,  as  matters  stood  at  the 
time  when  the  learned  judge  pronounced  his 
decision,  the  action  could  not  be  maintained.  We 
have  been  desirous  of  finding  recent  authority 
upon  the  subject,  and  we  have  had  the  assistance 
of  a  very  close  investigation  by  the  learned  counsel 
for  the  plaintiff,  and  also  of  a  search  by  the 
learned  counsel  for  the  defendant,  but  they  have 
failed  to  carry  us  further  down  than  the  point  at 
which  we  were  disposed  to  start  on  the  day  when 
this  case  was  heard  last — the  time  at  which  Bolle 
produced  his  famous  work.  That  work,  as  it 
stands,  appears  to  afford  abundant  authority  for 
the  proposition  for  which  Mr.  Macmorran  has 
contended.  It  is  laid  down  in  Bolle's  Abr.  (1668) 
p.  664,  tit.  "  Distress  (A)  Damage  feasant " :  "  Un 
leverer  poet  estre  prise  dammage  feasant  currant 
apres  les  conyes  en  un  garren.  Issint  home  poet 
prendre  un  ferret  que  un  auter  ad  port  en  son 
gaiTen  et  ad  prist  conies  ove  ceo."  Now,  in  this 
case  the  pony  of  the  defendant  had  escaped,  from  the 
defect  of  the  defendant's  fence,  on  to  the  plaintiff's, 
land  and  had  there  kicked  a  filly  of  the  plaintiff  and 
injured  it,  and  was  taken  possession  of  there  and 
then  damage  feasant.  Subsequently,  the  animal 
still  remainmg  in  the  possession  of  the  plaintiff, 
this  action  was  brought  for  the  damage  done  to 
the  filly.  The  learned  judge  gave  judgment  for 
the  plaintiff  for  the  amount  of  damage  which  was 
proved  to  have  been  done  to  the  plaintiff's  animal. 
The  objection  was  taken  by  the  defendant  that 
the  plaintiff,  having  elected  to  arrest  the 
animal  damage  feasant,  was  disentitled,  rebus  sic 
stantibus,  to  bring  an  action  for  trespass,  and  for 
that  proposition  the  case  referred  to  on  the  last 
occasion  was  cited,  that  a  person  upon  whose  land 
an  animal  trespasses  damage  feasant  has  his 
choice  of  sending  the  animal  back  and  bringing 
an  action  for  damages,  or  of  taking  the  law  inN) 
his  own  hands  and  distraining ;  but  while  he  holds 
the  animal  disti-ained  as  a  pledge,  he  is  disentitled 
to  bring  an  action.  On  these  grounds  I  think  the 
appeal  must  be  allowed,  and  judgment  entered 
for  the  defendant. 

Cave,  J. — I  am  of  the  same  opinion.  I  certainly 
am  not  surprised  that  the  learned  judge  came  to 
a  conclusion  in  favour  of  the  plaintiff,  because 
undoubtedly  it  has  given  us  a  considerable  amount 
of  trouble  to  trace  this  law  to  its  source,  and  to 
see  exactly  how  much  it  does  cover.  But  when 
we  get  back  to  Comyn's  Digest,  and  from  there 
go  back  to  Bolle,  it  seems  to  be  distinctly  laid 
down  that  you  may  distrain  damage  feasant  any- 
thing animate  or  inanimate  which  is  on  the 
land  of  the  distraining  party  and  is  doing  damage 
there.  Not  only  may  you  distrain  a  greyhound 
running  after  coneys  in  a  wan-en,  but  also  a  fen-et 
which  a  man  has  taken  into  a  warren  and  has  taken 
coneys  with.  So,  too,  you  may  take  a  net ;  that, 
however,  being  subject  to  the  genei"al  rule  that 
you  may  not  take  either  an  animate  or  inanimate 
thing  out  of  the  actual  manual  possession  of  the 
man  who  is  using  it.  You  may  not  distrain  a 
horse  upon  which  a  person  is  riding  and  trampling 
down  your  com,  and  you  may  not  take  out  of  his 
hands  a  net  which  he  has  actually  brought  there 
for  the  purpose  of  taking  your  rabbits.  But, 
when  once  you  get  from  that  difficulty — if  the 
man  is  not  there  in  actual  possession  of  the 
chattel — ^there  is  no  reason  at  all  why  it  may  not 
be  taken,  provided  it  is  on  the  land  of  the  dis- 
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trainer  and  is  doisf?  damage  of  anj  kind  there. 

That  being  so,  it  follows  that  the  plaintiff,  having 

elected  to  take  the  i-emedy  in  his  own  hands  by 

distraining,  cannot,  at  all  events   so  long  as  the 

distress  remains  subject    to    making    good   the 

damage,  bring  an  action  to  recover  the  damage 

otherwise.    That  being  so,  therefoi-e.  there  is  an 

end  of  this  action,  and  judgment  must  be  entered 

for  the  defendant.  .         ?    71       j 

Appeal  allowed. 

Solicitor  for  the  appellant.  Cartwright,  Chester. 
Solicitors  for  the  respondent,  Austin  and  Atistin, 
for  F.  B.  Maeon,  Chester. 


Friday,  Feb.  16. 
(Before  Mathew  and  Collins,  JJ.) 
S0MEE8KT  (app.)  V.  Wade  (resp.).  (a) 
Licensing — "  Permitting  drunkenness  "  to  take  place 
on   licensed  premises — Ignorance    of  licensee — 
Licensing  Act  1872  (35  &  36  Vict.  c.  94),  s.  13. 
Sect.  13  of  the  Licensing  Act  1872  provides  that, 
if   any   person  permits    any    drunkenness    on 
his  premises  or  sells  any  intoxicating  liquor  to 
any  drunken   person,   he  shall  be  liable   to  a 
penalty. 
The  respondent,  a  licensed  person,   teas  charged 
under  the  above  section  with  permitting  drunken, 
ness  upon  his  licensed  premises.     The  evidence 
before  the  justices  satisfied  them  that  the  respon- 
dent did  not  know  that  the  person  found  drunk 
on  his  premises  was  drunk. 
Held,  that  the  justices  were  justified  in  dismissing 

the  information. 
Somerset  {app.)  v.  Hart  (resp.)   (12  Q.  B.  Div. 

360)  approved  and  followed. 
Bond  (app.)  v.  Evans  (resp.)  (59  L.  T.  Rep.  N.  8. 
411 ;  57  L.  J.  105,  M.C. ;   21  Q.  B.  Div.  249) 
explained. 
This  was  a  case  stated  by  the  justices  of  Chelms- 
ford in  the  county  of  Essex. 

The  material  facts  as  stated  were  as  follows : — 
The  appellant,  a  police  inspector,  had  laid  an 
information  against  the  respondent,  the  landlord 
of  certain  licensed  premises  in  Chelmsford,  for 
"  permitting  dnmkenness  "  on  the  premises,  con- 
trary to  the  provisions  of  sect.  13  of  the  Licensing 
Act  1872. 

The  evidence  showed  that  a  police  constable 
found  a  woman.  B..  L.,di'inkingl)eeron  the  respon- 
dent's premises,  with  which  she  had  lieen  served  by 
him  or  his  barman.  The  constable  had  previously 
ordered  the  same  R.  L.  out  of  some  other  licensed 
premises  on  the  ground  that  she  was  drunk,  and 
after  some  conversation  with  her  he  ordered  her 
off  the  respondent's  premises.  In  the  constable's 
opinion  she  was  then  drunk.  The  respondent  gave 
evidence  that  there  was  nothing  in  R.  L."s  appear- 
ance to  show  that  she  was  drunk,  and  that  he  was 
quite  unaware  at  the  time  that  she  was  in  that 
condition. 

The  constable's  evidence  did  not  contradict  the 
respondent's  evidence  as  to  the  appearance  of  the 
woman. 

The  justices  believed  the  constable's  statement 
that  the  woman  was  in  fact  drunk,  but  they  also 
believed  the  respondent's  evidence  that  he  was 
absolutely  ignorant  of  the  fact  when  he  served 
R.  L.  with  drink,  and  they  dismissed  the  informa- 

iajBepuned  by  T.  ii.  Biuduwatek,  Esq.,  Barrister-at-Law. 


tion  on  that  ground,  but  stated  a  case  : 
request  of  the  appellant. 

Sect.  13  of  the  Licensing  Act  1872  (35 
Vict.  c.  94)  enacts  as  follows : 

If  any  licensed  person  permits   dmn^eimesa 
violent,  qaarrelsome,  or  riotons  condnct  to  tslu  [ 
his  premises,   or   sells   any  intoxicating  liqnor 
drunken  person,  he  shall  be  liable,  Ac. 

Sect.  14  enacts  as  follows : 

If  any  licensed  person  knowingly  permits  his  p 
to  be  the  habitnal  resort  of  or  place  of  meeting  of 
prostitntes  ...  he  shall,  if  allowing  them  to 
longer  than  is  necessary  for  reasonable  tefreshm 
liable,  &e. 

Sect.  16  enacts  as  follows : 

If  any  licensed  person  knowingly  harbonrs.  or  km 
snffers  to  remain  on  his  premises  any  constable  I 
duty,  he  shall  be  liable,  &,b. 

Sect.  17  enacts  as  follows : 

If  any  licensed  person  suffers  any  gambling 
onlawfiU  game  to  be  carried  on,  on  his  premises,  i 
be  liable,  &o. 

C.  E.  Jones  on  behalf  of  the  appellant 
word  "knowingly"  is  properly  omitted  bef< 
word  "  permits  "  from  sect.  13  of  the  Lie 
Act  1872  (35  &  36  Vict.  c.  94),  whereas  in  s 
and  secf.  16  of  the  same  Act  it  has  been  in 
In  sect.  17  of  the  Act,  "  suffers  any  gamblii 
be  carried  on  upon  the  premises,  is  an  < 
without  proof  of  any  knowledge  by  the  la 
or  his  agent.  The  decision  in  the  a 
Somerset  (app.)  v.  Hart  (resp.)  (12  Q.  B.  Di' 
which  might  govern  the  present  case,  i 
approved  of  in  the  case  of  Bond  (app.)  v. 
(resp.)  (59  L.  T.  Rep.  N.  S  411 ;  57  L.  J.  105. 
21  Q.  B.  Div.  249).  "  Knowledge  "  is  not 
fore  an  essential  to  this  offence  under  sect.  1 
also  cited 

Cundy  (app.)  v.  Iiscocq  (resp.),  51  L.  T.  Ee 
265  ;  53  L.  J.  125,  M.  C. ;  13  Q.  B.  Dir.  2 
Beg.  v.  Bishop,  42  L.  T.  Kep.  N.  S.  240 ;  5  Q. 
259  :  49  L.  J.  45,  M.  C. 

No  one  appeared  on  behalf  of  the  responc 

Mathew,  J. — In  the  case  of  Somerset 
V.  Hart  (resp.)  (ubi  sup.)  the  court  hel 
absence  of  knowledge,  connivance,  or  ca 
ness  on  the  part  of  the  landlord  of  a 
house  or  his  agent,  upon  an  information  i 
such  landlord  for  "  suffering  gaming " 
his  licensed  premises,  was  a  good  grounc 
which  magistrates  might  dismiss  such  an 
mation.  "  Suffering "  is  not  to  my  mix 
tinguishable  from  "permitting."  He  do 
permit  dnmkenness  if  he  does  not  know 
existence,  or  connives  at  it,  or  wilfully  sh 
eyes  to  it.  The  magistrates  here  find  < 
evidence  before  them  that  the  respondent  < 
"permit  dnmkenness."  I  see  no  grout 
saying  that  there  was  no  evidence  to  suppoi 
a  finding.  As  to  the  wording  of  sect.  14. 
enacts  that,  if  a  publican  "  knowingly  pei 
his  premises  to  be  the  resort  of  prostitui 
shall  be  guilty  of  an  offence,  the  distinc 
there  inserted  for  an  obvious  reason.  H 
be  shown  to  know  the  application  of  that  tc 
the  persons  there  resorting ;  otherwise  there 
be  no  offence  in  serving  the  women  with  li 
peiToitting  their  presence  on  the  premis 
think  this  appeal  must  be  dismissed  on  the  ( 
that  there  was  evidence  justifying  the  magii 
in  dismissing  the  information,  and  I  vai 
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I  should  probably  have  oome  to  a  similar 
asion  on  the  evidence  as  stated  to  us. 
LLINS,  J. — I  am  of  the  same  opinion.  The 
I  of  the  earlier  part  of  the  section  would, 
without  the  decision  of  Somerset  v.  Hart 
lip.),  impl;^  that,  without  knowledge,  or  con- 
ice,  or  privity  between  the  landlord  and 
gent,  who  might  have  Icnown  of  the  offence 
'  committed,  tnere  could  be  no  "  permitting." 
were  otherwise  the  appellant's  counsel  must 
nd  that,  even  if  in  tne  temporary  absence 
le  landlord  a  quarrel  tooK  place  in  a 
c-house,  the  fact  of  such  a  quarrel  having 
red  would  be  sufficient  to  secure  a  con- 
n  for  "permitting  quarrelsome  or  riotous 
tct  to  taKe  place  on  the  premises."  That 
it  be  so.  In  Somertet  v.  Hart  {ubi  sup.) 
Coleridge  says  that  "suffering"  without 
wing"  is  impossible.  It  is  said  that  this 
on  was  questioned  in  Band  v.  Evans.  It 
vions  that,  in  this  latter  case,  Somerset  v. 
was  not  qnestioned  on  the  point  whether 
ering"  would  be  possible  without  know- 
on  the  part  of  the  landlord,  but  it  was 
y  pointed  out  that,  in  Somerset  v.  Hart,  there 
lomething  peculiar  in  the  circumstances  in 
the  servant  there  was  not  in  charge  of  the 
ises,  and  there  had  been  no  delegation  of 
by  the  landlord.  So  understood  Bond  v. 
I  is  not  in  conflict  with  the  decision  in 
rset  V.  Hart  at  all.  The  court  in  Bond  v. 
•  simply  say  that,  given  no  delegation  of 
irity  to  the  person  who  commits  or  assists 
)  commission  of  the  offences,  they  agree  that 
can  be  no  '*  suffering  "  such  an  offence  to 
immitted  without  "  knowing "  of  its  com- 
3n,  and  therefore  it  is  eqniSly  an  authority 
Somerset  v.  Hart  that  a  person  cannot 
nit "  or  "  suffer "  the  commission  of  any 
ese  licensing  offences  in  sect.  13  without 
wing "  of  their  commission.  In  Cundy  v. 
q  (ubi  sup.),  which  turned  on  the  last 
1  of  sect.  13,  the  offence  of  "  selling " 
tcating  liquors  to  a  drunken  person  was 
lete,  because  of  the  express  words  in  the 
n  defining  the  offence.  But  "  permitting  " 
e  other  sections  must  imply  "  knowingly 
ing."  In  the  two  other  sections  dealing 
"  permitting  the  premises  to  be  the  resort  of 
itutes,"  or  of  "  harbouring  police  constables 
on  duty,"  the  appellant  would  have  to 
nd  that,  without  the  word  "  knowingly,"  as 
inserted,  the  offence  might  be  committed 
nt  knowing  the  character  of  the  woman,  or 
act  of  the  man  being  a  constable.  That 
I  clearly  involve  great  hardship,  and  there- 
"  knowingly  "  is  inserted,  as  applicable  to 
laracter  of  the  persons  designated,  and  not 
itending  the  sense  of  "  permitting "  or 
ering." 

Ippeal  dismissed.    Judgm^rd  for  the  respon- 
dent. 
icitor  for  the  appellant,  William  Tanner. 
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COURT   OF   APPEAL. 

Dec.  19  and  20,  1893. 

(Before  Lindlet,  Smith,  and  Da.vet,  L.JJ.) 

Tybeell  v.  Painton.  (a) 

APPEAL  FBOH  THE   PBOBATE  DIVISION. 
Probate — Will — Circumstances  exciting  suspicion 
of  the  court — Onus  on  beneficiary  propounding 
the  will — Proof  of  fraud  or  undue  influence. 

The  rule  laid  down  in  Barry  t>.  Butlin  (2  Moo.  P.C. . 
480,  482),  Fulton  v.  Andrew  (32  L.  T.  Bep.  N.  S. 
209  ;  L.  Bep.   7   E.  &  I.  App.  448.  460),  and  ■ 
Brown  v.  Pisher  (63  L.  T.  Bep.  N.  S.  465),  that 
those  who  take  a  benefit  under  a  will,  and  have 
been  instrumental  in  preparing  or  obtaining  it.  , 
have  thrown  upon  them  the  onus  of  showing  the' 
righteousness  of  the  transaction,  does  not  mereltf 
apply  to  cases  where  a  will  is  prepared  by  or  on 
the  instructions  of  the  person  taking  a  benefit 
under    it,    but  extends   to  all  cases   in  which 
circumstances  exist  that  excite  the  suspicion  of 
the    court;    and    wherever    such  circumstances-, 
exist,  and  whatever  their  nature  mMy  be,  it  is. 
for  those  who  propound  the  will  to  remove  such 
suspicion  or  doubt,  and  to  prove  affirmatively'  ■ 
that    the   testator  knew  and  approved  of    the 
contents  of  the  document.     It  is  only  when  this 
is  done  that  the  onus  is  thrown  on  those  who 
oppose  the  will  to  prove  fraud  or  undue  influence,  . 
or  whatever  else  they  rely  upon,  to  displace  the  . 
case  made  for  proving  the  will. 

Bt  an  indenture,  dated  the  23rd  May  1874,  being 
a  settlement  made  on  the  marriage  then  intended,, 
and  shortly  afterwards  solemnised,  between 
Greorge  Bye  and  Rebecca  Hatton,  a  freehold 
cottege  and  premises  and  a  life  interest  in  certain 
personalty  were  assured  to  the  Rev.  Greorga 
Purdue  and  John  Painton  upon  trust  to  hold  the 
same  (inter  alia)  in  case  there  should  not  be  any 
child  of  the  marriage  who,  under  the  trusts 
thereinbefore  declared,  should  attain  a  vested 
interest  in  the  trust  premises,  upon  trust  for  such 
person  or  persons  as  Rebecca  Hatton,  whether 
covert  or  sole,  by  deed  or  will,  should  appoint. 

George  Bye  died  in  1880. 

There  were  no  children  of  the  marriage. 

In  1880  and  1884  Mrs.  Bye  caused  her  solicitor 
to  prepare  wiUs,  whereby  she  disposed  of  her 
property  in  favour  of  Painton  and  his  children. 

In  1888,  Purdue  having  died,  Painton  became   • 
sole  trustee  of  the  marriage  settlement. 

Until  that  time  Mrs.  Bye  had  had  complete 
confidence  in  Painton,  but  she  then  became 
dissatisfied  with  him,  and  ceased  to  regard  him 
with  favour.  She  complained  of  his  conduct  as 
trustee,  and  she  took  steps  to  have  someone 
appointed  trustee  with  him,  and  proposed  her 
cousin,  Edward  Brooks  Tyrrell. 

On  the  17th  Oct.  1892  Mrs.  Bye,  being  then  in 
a  bad  state  of  health,  instructed  her  solicitor  as 
to  making  a  new  will  in  TyrreU's  favour.  Before 
anything  further  was  done  towards  making  this 
proposed  will,  a  doctor  was  consulted  as  to  her 
mental  capacity,  and  he  declared  himself  satisfied 
that  she  was  fit  to  make  a  will. 

Beported  by  E.  A.  Sceatchlst,  E«|.,  B»rrUt«r-»t-L»w. 
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Mrs.  Bye  became  worse,  and  she  being  very 
anxious  to  make  the  new  will,  and  the  matter 
appearing  to  weigh  on  her  mind,  steps  were  taken 
by  her  friends  to  enable  her  to  carry  out  her 
wishes ;  and  on  the  7th  Nov.  1892  a  new  will,  in 
favour  of  Tyrrell,  was  prepared  at  her  house  by 
her  solicitor  upon  her  instructions,  and  was 
executed  by  Mrs.  Bye  in  the  presence  of  her 
solicitor,  the  vicar  of  the  pai-ish.  and  the  doctor. 
This  will  gave  the  cottage  and  the  residue  of  her 
personal  property  to  Tyrrell,  whom  she  appointed 
executor,  subject  to  a  fife  interest  in  one  part  of 
the  cottage  (it  being  then  divided  into  and 
occupied  as  two  tenements),  in  favour  of  one 
Mitchell ;  it  gave  her  household  goods  to  Mitchell 
absolutely.  It  was  manifest  to  e3i  three  witnesses 
that  Mrs.  Bye  clearly  understood  the  provisions 
of  the  will,  and  that  she  was,  as  she  expressed 
herself,  completely  satisfied  with  what  she  had 
done. 

Two  days  later,  namely,  on  the  9th  Nov.  1892, 
Mrs.  Bye  executed  another  will,  which  was 
attested  by  Thomas  Painton,  a  son  of  John 
Painton,  and  Peter  Rowland. 

This  will  was  in  the  handwriting  of  Thomas 
Painton,  and  had  been  prepared  by  him  upon 
verbal  instructions  from  Mrs.  Bye,  and  written  in 
pencil  by  him  on  the  8th  Nov.  1892,  and  subse- 
quently in  ink  on  the  following  day.  It  was  in 
favour  of  John  Painton,  giving  him  the  cottage 
.and  the  household  fumitui-e  absolutely,  subject 
-to  a  life  interest  in  part  of  the  cottage  in  favour 
of  Mitchell,  and  it  appointed  Joseph  Painton, 
another  son  of  John  Painton,  sole  executor.  The 
evidence  of  all  the  circumstances  attending  this 
will  was  such  as  to  justify  suspicion  and  to  leave 
it  doubtful  whether  the  testatrix  understood  what 
the  effect  of  it  would  be  if  it  were  admitted  to 
probate. 

JMre.  Bye  died  on  the  22rd  Nov.  1892. 

Oh  the  Ist  Feb.  1893  Tyrrell  commenced  this 
uction  against  Joseph  Painton  and  John  Painton. 
claiming  .to  be  the  sole  executor  of  the  will  dated 

■  the  7th  Nov.  1892,  and  to  have  that  will  estab- 
lished. 

The  defendants  alleged  in  their  defence  that  the 
true  last  will  of  the  deceased  was  the  one  which 
was  dated  the  9th  Nov.  1892,  and  they  counter- 

■  claimed  that  the  court  should  pronounce  against 
the  will  bearing  date  the  7th  Nov.  1892,  and 
•decree  probate  of  that  bearing  date  the  9th  Nov. 
1892. 

The  plaintiff  in  reply  alleged  that  the  will  of  the 
9th  Nov.  1892  was  obtained  by  the  imdue  influence 
and  by  the  fraud  of  the  defendants  and  Thomas 
Painton ;  that  the  deceased  never  gave  instructions 
for  it ;  and  that  the  contents  thereof  were  never 
brought  to  her  knowledge. 

At  the  trial  of  the  action  on  the  25th  Nov.  1893 
Sir  Francis  Jeune,  having  heard  the  evidence, 
considered  that  there  was  no  fi-aud  established  by 
the  plaintiff,  and  pronounced  in  favour  of  the  will 
of  the  9th  Nov.  1892. 

From  that  decision  the  plaintiff  now  appealed. 

Wheeler,  Q.C.  and  W.  H.  Roberts  for  the  appel- 
lant.— The  court  is  to  approach  with  suspicion  the 
consideration  of  a  wiU  procured  and  propounded 
by  a  person  taking  a  large  benefit  thereunder, 
although  the  will  may  have  been  prepared  by  a 
solicitor,  and  although  fraud  is  not  pleaded  by 
the  person  opposing  wie  will,  and  where  there  was 


no  testamentary  capacity  on  the  part  of  the  U 
or  the  witnesses : 

Brown  v.  Fisher,  63  L.  T.  Eep.  N.  S.  465. 

Those  who  take  a  benefit  under  a  will  ani 
been  instrumental  in  preparing  or  obtaij 
have  thrown  upon  them  the  onus  of  showi 
righteousness  of  the  transaction.  There 
fixed  and  unyielding  i-ule  of  law  that,  when 
been  proved  that  a  testator,  competent  in  mii 
had  a  will  read  over  to  him,  and  has  thei 
executed  it,  all  further  inquiry  is  shut  out : 
Pulton  T.  Andrew,  32  L.  T.  Bep.  N.  S.  209 ; 
7  E.  &  I.  App.  448,  460. 

The  onueprobandi  lies  in  every  case  upon  th( 
propounding  a  will,  and  he  must  satisfy  tl 
science  of  the  court  that  the  instrument  e 
pounded  is  the  last  will  of  a  free  and  capal 
tator.  If  a  party  writes  or  prepares  a  will 
which  he  takes  a  benefit,  that  is  a  circam 
that  ought  generally  to  excite  the  suspicion 
court,  and  calls  upon  it  to  be  vigilant  and  j 
in  examining  the  evidence  in  support  of  the  i 
ment,  in  favour  of  which  it  ought  not  to  proi 
unless  the  suspicion  is  removed  and  it  is  jnd 
satisfied  that  the  paper  propounded  does  e 
the  true  will  of  the  deceased : 

Barry  v.  Butlin,  2  Moo.  P.  C.  480,  482. 
If  circumstances  exist  which  excite  the  sue 
of  the  court,  they  must  be  removed  by  the  p 
propounding  the  will  before  those  opposing 
prove  fraud  or  undue  influence. 

Bargrave  Deane,  for  the  respondents,  coat 
LiNDJLET,  L.J. — It  is  extremely  difficult 
to  review  a  case  in  which  the  judge  whose  di 
is  appealed  from  has  seen  the  witnesses  h 
and  IS  much  better  able,  therefore,  than  -i 
to  judge  of  the  evidence.  Still,  I  do  not  he 
on  the  grounds  which  I  will  presently  st 
differ  from  the  decision  he  has  come  to. 
Lordship  then  discussed  the  facts  of  the  cai 
observed  that,  as  to  the  will  af  the  7th  Nov 
he  cotild  not  see  any  reason  for  throwin 
suspicion  upon  it,  but  that  he  conld  not  a 
same  as  to  the  wrill  of  the  9th  Nov.  18i^2 
Lordship  proceeded:]  But  Jeune,  J.,  in  ai 
at  the  conclusion  he  did,  did  not  address  hii 
to  a  rule  which  is  perfectly  well  establisi 
applicable  to  cases  of  this  sort,  namely 
wherever  circumstances  exist  which  exci' 
suspicion  of  the  court,  and  whatever  their : 
may  be,  it  is  for  those  who  propound  the  ^ 
to  which  the  suspicion  arises  to  remove 
suspicion  or  doubt,  and  to  prove  affirmative! 
the  testator  knew  and  approved  of  the  co 
of  the  document.  It  is  only  when  tliis  i 
that  the  onus  is  thrown  on  those  who  oppc 
will  to  prove  fraud  or  undue  influence,  or 
ever  else  they  rely  upon  to  displace  the  case 
for  proving  the  will.  I  will  refer  to  a  pass 
Barry  v.  Butlin  (2  Moo.  P.  C.  480).  There 
482)  Parke,  B.,  says  that  the  rules  of  law  aco 
to  which  cases  of  this  nature  are  to  be  d 
are  two,  which  he  proceeds  to  state  as  fo 
"  The  first  is,  that  the  onus  probandi  hes  in 
case  upon  the  party  propounding  a  will,  i 
must  satisfy  the  conscience  of  the  court  tl 
instrument  so  propounded  is  the  last  will  of 
and  capable  testator.  The  second  is  that 
party  writes  or  prepares  a  will  under  whi 
takes  a  benefit,  that  is  a  circumstance  which 
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generally  to  excite  the  STisplcion  of  the  court,  and 
calls  upon  it  to  be  vigilant  and  jealous  in  examin- 
ing the  evidence  in  support  of  the  instrument,  in 
favour  of  which  it  ought  not  to  pronounce  unless 
the  suspicion  is  removed,  and  it  is  judicially 
satisfied  that  the  paper  propounded  does  express 
the  true  will  of  the  deceased.  Similar  expressions 
of  opinion  are  to  be  found  in  Fulton  v.  Andrew 
(32  L.  T.  Bep.  N".  S.  209;  L.  Hep.  7  E.  &  I.  App. 
448),  where  Lord  Hatherley  says  that  "  there  is  a 
further  onus  upon  those  who  take  for  their  own 
benefit,  after  having  been  instrumental  in  pre- 
paring or  obtaining  a  will,  and  they  have  thrown 
upon  them  the  onus  of  showing  the  righteousness 
of  the  transaction ; "  and  also  in  Brown  v.  Fither 
(63  L.  T.  Hep.  N.  S.  465).  The  rule  laid  down  in 
thoee  cases  is  not  confined  to  the  single  case  in 
which  a  will  is  prepared  by  or  on  the  insti-uctions 
of  the  person  taking  a  benefit  imder  it,  but  extends 
to  all  cases  where,  as  I  have  said,  there  are  circum- 
stances which  arouse  the  suspicion  of  the  court. 
In  my  opinion,  therefore,  the  judge  misdirected 
himsdf ;  he  directed  himself  to  the  question  of 
fraud,  forgetting  the  well-established  nue  to  which 
I  have  referrei  I  think  the  appeal  must  be 
allowed. 

Smith,  L.J. — I  am  of  the  same  opinion.  If  I 
tliontrht  that  the  judge  had  directed  himself 
rightly,  I  should  certainly  not  be  disposed  to 
interfere  with  his  decision.  There  is,  to  my  mind, 
in  this  case  such  "  a  strong  presumption,  to  use 
the  langn^e  of  Lord  Hannen  in  Brovm  v.  Fisher 
(63  L.  T.  Eep.  N.  S.  465),  "against  the  correct- 
ness" of  the  defendants'  statements  "from  all 
the  circumstances  of  the  case,"  as  to  the  will  of 
tiie  9th  Nov.  1892,  that  I  cannot  accept  them. 
The  law  applicable  to  these  cases,  as  laid  down  in 
Barry  v.  Butlin  (2  Moo.  P.  C.  480),  has  been 
acted  upon  over  and  over  again.  Before  we  need 
come  to  consider  the  question  of  fraud  alleged  by 
the  plaintiff,  there  is  that  other  onus  which  is 
thrown  upon  the  defendants  by  the  suspiciousness 
of  the  case  to  be  disposed  of.  That  onus  has  not, 
in  my  opinion,  been  satisfied,  and  I  think,  there- 
fore, the  appeal  should  be  allowed. 

Datet,  L.J. — I  entirely  agree,  and  should  not 
TOh  to  say  anything  were  it  not  that  we  are 
differing  from  the  learned  judge  in  the  court 
below.  The  principle  of  law  laid  down  in  the 
cases  which  my  brothers  have  referred  to  does 
not  apply,  as  Lindley,  L.J.  has  said,  merely  where 
the  person  who  has  been  concerned  in  the  pre- 
paring of  the  will  takes  a  legacy  or  some  benefit 
under  it — as  happened  in  those  cases;  but  it 
applies  to  all  cases  which  give  rise  to  a  suspicion 
in  the  mind  of  the  court.  The  suspicion  which 
the  circumstances  of  the  present  case  give  rise  to 
has  not  been  removed  by  the  defendants,  on 
whom  the  onus  is,  and  I  agree  that  the  appeal 
should  be  allowed. 

Smith,  L.J. — I  entirely  agree  with  the  principles 

of  law  which  have  been  deduced  by  Lindley  and 

Davey,  L.JJ.  from  Barry  v.  Butlin  (2  Moo.  P.  C. 

480),  FuUon  v.  And/rew  (32  L.  T.  Rep.  N.  S.  209; 

L.  Rep.  7  E.  &  I.  App.  448),  and  Braum  v.  Fisher 

(63L.  T.Rep.N.S.465).  ,        ,    77      j 

'^  '  Appeal  allowed. 

Solicitors  for  the  appellant.  Wood,  Bigg,  and 
THatih,  agents  for  A.  O.  Haines,  Faringdon. 

Solicitors  for  the  respondents,  Tarry  and 
Sherlock. 


Feb.  27,  March  2,  3,  5,  and  13. 

(Before  Liitdlet,  Eat,  and  Smith,  L.JJ.) 

Bttntinq  «.  Hicks,  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISION. 

Watercourse — Artificial  channel — Biparian  ownet>' 
— Implied  grant — Diminishing  flow  of  water- 
Injunction. 

The  mener  of  land  in  which  water  flows  through  an 
artificial  channel  has  no  right  to  appropriate  all 
su^ih  water. 

Nor  is  he  entitled  to  diminish  the  flow  of  water 
dovm  the  stream  by  abstracting  water  from  the. 
springs  which  feed  that  stream. 

Dudden  v.  Guardians  of  Glutton  Union  (1  H.  &  N, 
627)  followed. 

Broadbent  v.  Bamsbotham  (11  Ex.  602)  distiw. . 
guished. 

Deeisiori  ofKekewich,  J.  reversed. 

Appeal   by   the   plaintiff   from   a  decision  of  - 

Kekewich,  J. 
The  facts  of  the  case  and  the  arguments  of 

counsel  sufficiently  appear  from  the  judgments  o£" 

the  Lords  Justices. 

Chester  for  the  appellant.  k 

Benshaw,  Q.C.,  Douglas  Walker,  Q.(3.,  a.jxi  Jasori 


Smith  for  the  respondent. 


Cur.  adv.  vult. 


March  13.— The  foUowing  written  judgments 
were  delivered : — 

Lindley,  L.J.— In  1877  the  lands  owned  by 
the  plaintiff  and  the  defendant  belonged  tothe> 
same  person,   who  sold  them  in  two  lots.    The- 
plaintiff's  predecessor  bought  one  lot,  consisting 
of  pasture  and  arable  land,  situate  at  a  lower  levd 
than  the  other  lot,  which  was  afterwards  bought 
by  the  defendant's  predecessor.    There  was  and 
had  been  for  many  years   a    stream    of   water, 
originating  in  a  spinney  on  the  defendant's  land, 
and  flowing   down  in  a  defined  channel  to  and 
through  the  plaintiff's  land  into  a  brook.    Thisi 
stream  was  and  had  been  for  many  years  used  for 
watering  cattle  turned  into  three,  at  least,  of  the 
pastures  bought  by  the  plaintiff,  and  was,  so  far ' 
as  I  can  see,  necessary  for  the  beneficial  enjoy- 
ment of  those  pastures.    The  conveyance  to  the. 
plaintiff's' predecessor  expressly  included  all  ease- 
ments and  watercourses  "appertaining  to"  the 
land  conveyed ;  but  the  words  "or  usualfy  enjoyed 
therewith  or  reputed  as  part  thereof  or  appur- 
tenant thereto  "  were  not  inserted.    The  water- 
course in  question  was  not  an  easement  in  any 
proper  sense,  whilst  the  lands  in  which  the  stream 
originated,  and  through  which  it  flowed,  belonged 
to  one  and  the  same  owner.    But  it  is,  in  my 
opinion,  clear  that  after  the  conveyance  to  the 
plaintiff's  predecessor  the  vendor  could  not  have 
cut  off  the  stream  and  have  deprived  the  purchaser 
of  the  benefit  of  its  flow:  (see  Watts  v.  Kelson. 
24  L.  T.  Bep.  N.  S.  209 ;  L.  Bep.  6  Ch.  App.  166  \ 
and  TV/ieeWoji  v.  Burrows,  41  L.  T.  Bep.  N.  S.  327  • 
12  Gh.  Div.  31,  in  which  Pyer  v.  Carter,  1  H.  & 
N.  916,  was  ejcplained  and  put  on  the  right  footing.) 
[His  Lordship  then  read  and  commented  on  &e 
judgment  of  the  court  in  Watts  v.  Kelson  {ubisup ) 
and  continued:]  But  it  is  said  that  the  stream 
was  only  a  drain  from  the  spinney,  and  that  the 
vendor  and  those  claiming  under  him  could  alter 
the  mode  of  draining  the  spinney,  and  were  not 

(a)  Beported  by  E.  A.  SCBATCHLBT,  E»q.,  BuTiBter.tit-Lait^ 
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bound  to  leave  the  water  coming  from  it  to  flow 
in  its  old  accuetomed  channel.  But  this  argu- 
ment aaaumes  that  there  is  no  implied  grant  of 
snj  right  to  the  water  coming  from  the  so-called 
drain,  and  the  doctrine  invoked  by  the  defendant 
k  whollv  inapplicable  to  such  a  sti-eam  as  this. 
The  early  history  of  this  stream  and  of  its  origin 
is  lost  in  obscuri^.  The  evidence  shows  that  the 
«pinney  to  which  I  have  referred  is  and  baa  been  as 
long  as  anyone  can  remember  full  of  springs,  which 
can  be  seen  bubbling  up.  These  springs  first  fill 
some  ponds,  and  then,  being  on  the  side  of  a  slope, 
run  down ;  and  they  run  down  not  in  a  multitude 
«f  streamlets,  but  in  one  defined  channel ;  and 
they  have  so  run  as  long  as  anyone  can  remember. 
There  is  some  evidence  to  show  that  fifty  years 
Ago  the  stream  thus  formed  entered  a  stone 
culvert,  and  flowed  out  of  it  on  to  the  hill  side. 
But  in  1847  a  railway  was  made,  crossing  this 
stream,  and  the  old  culvert  was  then  destroyed, 
and  the  stream  was  carried  for  some  distance 
along  the  bottom  of  the  railway  bank,  and  then 
under  the  railway  into  the  channel  of  another 
watercourse,  flowing  by  the  pastures  which  are 
now  the  plaintiff's,  and  so  into  the  brook  already 
referred  Ob.  There  is  also  evidence  to  show  that 
jFhere  these  springs  come  up,  and  for  some 
■distance  round  and  below  them,  there  was  formerly 
.:a  bed  of  gravel,  which  had  been  dug  out.  It  is 
■  conteaded  that  the  removal  of  this  gravel  has 
made  the  springs  artificial  springs,  and  that  they 
'  -ought  to  be  regarded  as  so  many  wells  simk  by 
ihe  defendant's  predecessor  in  title,  and  from 
which  the  defendant  can  therefore  take  water  in 
any  quantities  and  for  any  purposes  he  likes.  I 
.am  quite  unable  to  take  this  view  of  the  case. 
It  may  be  that  the  places  where  the  springs  now 
'Come  to  the  surface  are  not  the  same  as  those 
where  the  water  escaped  when  the  gravel  bed  was 
-still  undisturbed ;  but,  assuming  this  to  be  so,  the 
tsprings  must  then  have  existed  and  overflowed 
somewhere,  and  there  is  no  reason  to  suppose  that 
there  is  any  material  difference  between  the 
present  and  former  state  of  things  on  the  defen- 
dant's side  of  the  railway,  so  far  as  the  springs 
and  the  stream  caused  by  their  overflow  are  con- 
•cemed.  At  all  events  there  is  nothing  like  proof 
<of  any  such  difference.  Eekewich,  J.  took  the 
«ame  view  of  the  evidence  on  this  point  as  I  do 
otyself;  but  I  differ  from  him  with  respect  to 
what  has  been  done  before  the  stream  issues  from 
-the  defendant's  land.  In  my  opinion  the  defen- 
.dant  has  diminiabed  the  flow  of  water  down  the 
jgtream,  by  abstracting  water  fi-om  the  springs 
which  feed  that  stream.  There  is  no  boggy  or 
iSpongy  ground  between  the  springs  and  the 
.stream  which  the  defendant  is  entitled  to  drain 
.as  he  likes.  The  defendant's  own  plan  shows  that 
there  is  a  defined  stream  from  the  highest  spring. 
Under  these  circumstances,  in  my  judgment,  this 
case  is  governed  by  Dudden  v.  Ov,ardians  of 
Glutton  Union  (1  JH.  &  N.-  627),  and  not  by 
Broadhent  v.  Bamshotham  (11  Ex.  602).  The 
conclusion  thus  arrived  at  entitles  the  plaintiff  to 
an  injunction,  either  on  the  ground  of  an  implied 
gi-ant,  to  which  I  first  alluded,  or  on  the  ground 
that  he  has  the  rights  of  an  ordinary  riparian 
owner  to  the  flow  of  an  ancient  stream.  The 
appeal  must  therefore  be  allowed  with  costs,  both 
here  and  below,  and  an  injunction  must  be  n«nted 
»a  in  Watts  v.  Kelson  (24  L.  T,  Rep.  N.  S.  209  ; 
Ji.  Rep.  6  Ch.  App.  166, 176). 


Eat,  L.J. — la  the  land  of  the  defendant  there 
is  a  spring  of  water.  It  arises  in  two  small  ponds 
situate  in  a  spinney,  which  contains  some  large 
trees.  There  are  two  of  these  ponds  in  the  spinney 
connected  by  a  defined  channel.  Part  of  the 
spinney  is  boggy  ground,  from  which  some  water 
also  runs  into  -Uiese  two  ponds.  But  the  main 
source  consists  of  springs  in  the  two  ponds,  where, 
as  the  witnesses  say,  the  water  may  be  seen  boil- 
ing up.  From  the  westernmost  of  these  two 
ponds  the  water  runs  by  a  defined  channel  into  the 
other  pond,  and  thence  into  a  third  pond  just  out- 
side the  spinney,  and  from  this  third  pond  it  nuu 
in  a  defined  channel  which  it  has  worn  into  the 
ground  in  an  easterly  direction  as  the  land  slopes 
down  to  the  Great  Northern  Railway,  which,  run- 
ning north  and  south,  crosses  the  direction  of  the 
stream.  The  railway  was  made  in  1847,  and  the 
stream  was  then  diverted  on  the  western  side  of 
the  line  by  an  artificial  ditch,  which  carried  it 
parallel  to  the  railway  into  a  culvert  formed 
underneath  the  railway  to  take  this  water,  and 
also  the  water  of  a  ditch,  called  on  the  defendant's 
plan  "  open  grip."  Beyond  this  culvert  it  runs 
down  the  grip  on  the  plaintiff's  land,  and  feeds  a 
pond  in  a  pasture  belonging  to  the  plaintiff.  This 
state  of  things  has  existed  from  1847,  when  the 
railway  was  made,  and  is  very  clearly  delineated 
on  the  defendant's  plan  put  in'  evidence  in  this 
action.  The  spring  in  the  spinney  has  existed  for 
a  long  time,  certainly  more  than  sir^  years,  and 
there  is  no  evidence  as  to  the  date  of  its  origin. 
Long  ago  it  is  said  there  was  a  stone  culvert  from 
the  spinney  in  the  course  of  the  present  stream 
across  where  the  railway  now  is,  coming  to  the 
surface  in  a  field  east  of  the  line  which  now  is 
part  of  the  plaintiff's  piwperty.  From  the  outlet 
of  the  culvert  in  that  field  one  witness  says  that 
the  water  had  no  defined  channel,  but  spread  over 
the  surface  of  the  field.  This  stone  culvert  no 
longer  exists,  and  the  water  now  runs  down  to  the 
railway  in  a  channel  which  it  has  worn  for  itselt 
and  it  is  found  by  the  learned  judge  in  the  court 
below  that  from  the  third  pond,  which  is  outside 
the  spinney,  down  to  the  raiilway,  it  is  a  natural 
stream.  But  the  learned  judge,  if  I  rightly  under- 
stand his  judgment,  seems  to  hold  that,  although 
the  defendant  could  not  cut  off  or  divert  t£e 
water  from  this  stream,  he  may  take  it  from  the 
third  pond,  which  be  considers  no  part  of  the 
stream.  I  find  it  difficult  to  agree  with  the  view 
which  the  learned  judge  has  taken  of  the  facts. 
With  deference  to  his  opinion,  I  think  that  the 
sti-eam  begins  in  the  westernmost  of  the  ponds  in 
the  spinney  where  the  spring  first  rises,  and  treat- 
ing it  as  a  natural  stream  and  spring  the  defen- 
dant can  no  more  take  all  the  water  from  the 
spring,  or  from  any  part  of  its  course  after  it 
appeai-8  above  ground,  than  he  could  take  it  from 
the  channel  east  of  the  third  pond  outside  the 
spinney.  This,  if  authority  is  wanted,  was  clearly 
decided  in  Dttdefen  v.  Ouardians  of  Clutton  Union 
(1  H.  &  N.  627),  where  sinking  a  tank  at  the  source 
of  a  stream  and  carrying  the  water  thence  by 
pipes  was  treated  as  a  wrongful  act  just  as  though 
the  water  had  been  diverted  from  the  stream 
lower  down.  But  the  case  has  not  been  argued 
before  us  upon  this  ground  at  all.  The  stress 
of  the  argument  has  been,  that  tbe  spring  and 
stream  are  not  natural  but  artificial,  and  that, 
therefore,  the  defendant  has  a  right  to  appropriate 
all  the  water.    If  the  fact  were  so,  I  should  demur 
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hat  conclnsion  on  two  groands.  First,  it  is 
the  law  that  the  owner  of  land  in  which  water 
t  through  an  artificial  channel  can  appropriate 
such  water.  The  contrary  was  decided  in 
od  T.  Waud  (3  Ex.  748.  777),  where  the  Liw  is 
edthna  ;  "  The  proposition  that  a  watercourse, 
irhaterer  antiquity,  and  in  whatever  degree 
>yed  by  numerous  persons,  cannot  be  enjoyed 
iS  to  confer  a  right  to  the  use  of  the  water  if 
red  to  have  been  originally  artificial,  is 
:e  indefensible;  but,  on  the  other  hand,  the 
eral  proposition  that,  under  all  circumstances, 
right  to  watercourses  arising  from  enjoyment 
16  same,  whether  they  be  natural  or  artificial, 
not  possibly  be  sustained.  The  right  to  arti- 
l1  watercourses  as  against  the  party  creating 
n  surely  must  depend  upon  the  character  of 
watercourse,  whether  it  be  of  a  temporary  or 
nanent  nature,  and  upon  the  circumstances 
er  which  it  is  created. '  Are  this  spring  and 
BTConrse  of  a  temporary  or  permanent  cha- 
er;  or  were  they  created  under  circumstances 
eh  gire  the  defendant  a  right  to  divert  them  ? 
re  is  no  direct  evidence  when  or  how  they 
inated,  nr  whether  they  were  created  by  man's 
acv  at  all.  The  theory  presented  is  this :  It  is 
.  that,  in  a  large  hollow  in  the  clav  extending 
a  somewhere  west  of  the  spinney  beyond  the 
em  side  of  the  railway,  there  lies  a 
jsit  of  gravel.  The  land  slopes  gradually  from 
t  to  east.  This  gravel,  lying  on  a  bed  of  clay. 
Id  naturally  become  filled  with  water,  and 
n  overfull  that  water  would  issue  somewhere 
he  slope  and  form  a  spring.  But  it  is  said  a 
e  area  of  this  gravel  bed  nas  been  worked, 
nding  from  the  west  side  of  the  spinney 
)nd  the  line  of  the  railway  in  an  irregular  oval, 
the  west  side  of  the  spinney  the  land  rises 
iptly  about  five  feet,  and  the  westernmost  pond 
be  spinney  is  at  the  base  of  that  rise,  being,  it 
aggested,  the  furthest  point  at  which  the 
-el  lias  been  taken  in  that  direction.  This  is 
cither  guess-work ;  but,  assuming  it  to  be  true, 
effect  of  so  excavating-  the  gravel  may  have 
1  to  cause  the  water  to  issue  from  the  gravel 
point  more  west  than  it  would  otherwise  have 
i,  and  so  to  alter  the  position  of  the  spring  and 
:then  the  stream  by  the  addition  of  that 
a.nce.  But  this  does  not  make  the  character 
lat  stream  temporary  in  any  sense,  nor  is  there 
thing  in  these  circumstances  which  can  give 
defendant  the  right  to  divert  or  destroy  the 
un  or  the  spring.  The  excavation  of  gravel 
jested,  if  it  did  take  place,  was  more  than  sixty 
■8  ago.  Laree  trees  have  since  grown  in  the 
ney.  The  flow  of  water  has  been  constant, 
pt  when  in  dry  seasons  it  may  have  failed  for 
me,  dnrinz  all  that  period.  In  my  opinion, 
I  if  these  alleged  facts  are  true,  they  aflcord  no 
on  whatever  for  treating  this  spring  and 
am  as  other  than  a  natural  spring  and  stream 
the  purpose  of  determining  the  rights  of 
riparian  owners  to  the  now  from  them, 
n  it  is  argued  that  this  is  like  the  overflow  of 
well  in  Broadbeni  v.  Bam$boiham  (11  Ex.  602), 
ch  the  owner  of  the  well  was,  it  was  held,  at 
rty  to  divert  from  the  well.  But  the  reason  of 
i  decision,  right  or  wrong,  was  that  this  over- 
■  never  did  run  in  a  channel  natural  or  arti- 
i  down  to  the  brook  on  which  the  plaintiff  was 
parian  proprietor,  and  if  any  of  the  water  ever 
id  its  way  to  the  brook  it  was  after  it  had 


squandered  itself  over  a  swamp,  and  therefore  the 
defendant  was  at  liberty  to  intercept  and  divert  it 
just  as  he  might  appropriate  "  water  falling  from 
heaven  on  the  side  of  a  hill  "  before  it  arrived  at  a 
defined  natural  watercourse.  It  is  not  necessary 
to  decide  what  would  have  been  the  right  of  the 
plaintiff  if  the  alleged  stone  culvert  was  still  in 
existence  and  were  carrying  the  water  on  to  his 
land.  But,  if  the  water  was  of  use  to  him  either 
for  watering  his  cattle  or  irrigating  the  field  in 
which  this  culvert  came  to  the  surt'ace,  I  cannot 
see  how  the  defendant  could  have  any  right  to 
divert  the  water.  The  plaintiff  would  then  claim 
it  as  the  owner  of  the  field  in  which  the  culvert 
came  to  the  surface,  not  aa  riparian  proprietor  on 
the  stream  as  it  now  exists.  So  far  I  have  con- 
sidered the  case  without  reference  to  the  manner 
in  which  the  predecessors  in  title  of  the  plaintiff 
and  defendant  acquired  their  respective  properties. 
Before  1879  these  properties  belonged  to  the  same 
person.  In  that  year  they  were  sold  by  auction  in 
separate  lots  on  the  same  day,  and  the  plaintiff's 
predecessor  bought  the  land  east  of  the  railway, 
the  defendant's  predecessor  buying  the  land  west 
of  the  railway  in  which  the  spnng  or  stream  com- 
mences. The  plan  in  the  particulars  of  sale  does 
not  show  the  spring  or  stream,  neither  is  it  marked 
upon  the  plan  on  the  conveyance  to  the  plaintiffs 
predecessor.  It  is  not  mentioned  in  that  convey- 
ance, which  contains  only  the  general  word  water- 
course which  could  apply  to  it.  But,  although  the 
law  is  now  imderstooa  to  be  that  upon  a  grant 
easements  cannot  be  reserved  over  the  land 
granted  by  implication  without  express  words 
( Wheeldon  v.  Burrowt,  41  L.  T.  Rep.  N.  S.  327 ; 
l2  Ch.  Div.  31),  it  is  otherwise  as  to  implied  grants 
of  such  easements  as  are  continuous  and  appa- 
rent. The  grantor  cannot  derogate  from  his 
grant,  and  a  continuous  and  apparent  ease- 
ment passes  by  implication  without  express 
words.  The  law  is  the  same  where  the  ser- 
vient and  dominant  tenements  are  sold  at  the 
same  time  and  the  quasi  easement  only  becomes 
an  easement  in  fact  by  the  severance  of  owner- 
ship: (Swansborough  v.  Coventry,  9  Bing.  305; 
Allen  V.  Taylm;  16  Ch.  Div.  355.)  On  this  ground, 
even  if  the  defendant  could  otherwise  have 
destroyed  the  spring  or  stream,  I  should  be  of 
opinion  that  the  law  would  not  permit  him  to  do 
so.  When  the  unity  of  ownersnip  was  severed, 
this  watercourse  and  spring  then  existing  in  the 
condition  I  have  described,  it  would  be  both  appa- 
rent and  continuous,  and  the  defendant  could  no 
more  intei-f  ere  with  it  than  the  grantor  could  have 
done  if  he  had  retained  the  defendant's  land.  I 
think  the  injunction  should  l>e  nunted  in  the 
terms  suggested  by  Lindley,  L.J.,  taken  from 
Watts  V.  Kelson  (ubi  sup.). 

Smith,  L.J. — This  action  is  brought  by  the 
plaintiff,  who  is  an  owner  of  property  through 
which  a  stream  of  water  itbws,  against  a  defendant 
who  is  the  owner  of  property  situated  higher  up 
upou  the  same  stream,  for  abstracting  considerable 
quantities  of  water  therefrom  for  brickmaking 
purposes,  whereby  the  flow  of  water  through  the 

flaintiff's  land  is  greatly  diminished  in  quantity. 
t  was  proved  that  the  defendant  had  constructed 
on  the  lower  side  of  a  spinney  which  was  situated 
upon  his  land,  a  large  pond,  into  which  was 
collected  the  water  which  i-ose  in  that  spinney, 
and  which  theretofore  had  flowed  thereout  and 
found  its  way  to  the  land  of  the  plaintiff.    From 
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the  water  thus  collected  in  this  pond  the  defen- 
dant carted  away  the  water  at  the  rate  of  some 
thirty  cartloads  a  day.     The  question  in  this  case 
is,  whether  the  plaintiff  is  entitled  to  this  flow  of 
water  through  his  land  in  such  circumstances  as 
to  he  able  to  successfully  complain  of  the  defen- 
dant's appropriating  it  to  his  own  use  as  he  is 
doing.     Kekewich,  J.  found  for  the  defendant, 
and  the  plaintiff  appeals  upon  the  i^ound  that, 
though  the  learned  judge  found  the  facts  rightly, 
he  applied  the  wrong  law  ;  whereas  the  defendant, 
on  the  contrary,  alleges  that  he  applied  the  right 
law  but  found  the  facts  wrongly.     It  is  not  neces- 
sary to  discuss  the  numerous  authorities  which  the 
learned  judge  touched  upon  in  his  judgment,  for 
the  two   rules    of  law,  one   of  which  must  be 
applied  to  this  case,  will  be  found  clearly  enun- 
ciated in  Broadbent  t.  Bamsbotham  (11.  Ex.  602) 
and  in  JhidcUn  v.  The  Oiiardixm$  of  the  Cluiton 
Union  (1  H.  &  N.  627),  and  no  doubt  can  be  cast 
upon  the  accuracy  of  the  law  which  is  therein 
respectively  laid  down.    In  Broadbent  v.  Bams- 
botham {ubi  sup.)  it  was  held  that  where  water, 
whether  from  a  spring  head  or  any  other  source,  is 
squandering  itself  over  the  surface  of  laud  before 
it  has   arrived  at  a  natural  defined  course,  the 
owner  of  the  land  over  which  it  is  so  squandering 
itself  may  do  what  he  likes  with  it,  irrespective 
of  what  effect  his  action  may  have  upon  the  volume 
of  water  in  a  stream  down  below   which  has  then 
become  a  defined  natural  watercourse.  In  Dudden 
V.  The  Guardians  of  Clutton  Union  {ubi  sup.)  it  was 
held  that,  if  a  natural  defined  stream  commences 
running  from  a  spring  head,  the  sti-eam  begins 
at  the  spring  head  which  is  ite  source,  and  that 
the  owner  of  the  land  upon  which  the  spring  head 
and  the  stream  ai'e  situated  must  deal  with  them 
as  one  and  can  only  take  such  water  from  either  as 
is  incident  to  his  right  as  being  a  riparian  owner 
thereon.    This  being  the  law,  it  becomes  necessary 
to  ascertain  what  is  the  true  result  of  the  evidence 
given  in  this  case,  for,  until  this  be  done,  it  is 
impossible  to  say  which  of  these  two  rules  is  to  be 
applied.     I  have  taken  the  opportunity  since  this 
case  was  argued  to  read  through  the  notes.     [His 
Lordship  reviewed  the  evidence  and  continued  i\ 
In  the  face  of  this  testimony  it  was  argued  on 
behalf  of  the  defendant  that  the  spinney  did  not 
contain  a  natural  spring,  and  it  was  said  that  at 
some  period  priorto  living  memory  (for  the  defen- 
dant called  no  living  witness  to  prove  the  fact) 
gravel  had  been  dug  out  in  and  around  the  spinney, 
and  that  by  this  digging  the  water  which  was  in 
the  gravel  was  tapped,  and  that  the  present  case 
was  to  be  likened  to  water  found  at  the  bottom  of 
a  well  when  sunk,  and  consequently  the  plaintiff 
was  not  entitled  to  this  water  even  if  it  over- 
flowed the  surface  of  the  well.     I  do  not  decide 
whether  the  defendant  would  be  correct  in  his  law 
if  he  were  right  in  his  facte  as  to  this,  though  I 
very  much  doubt  it,  for  it  seems  to  me  that  in 
such  circumstances  the  hand  of  man  would  have 
brought  about  an  artificial  flow  of  watit  for  a 
permanent  and  not  a  temporary  purpose,  and  if 
so,  that  would  sufSce  for  the  plaintiff :  (see  Wood 
V.  Waud,  3  Ex.  748.)    But  be  this  as  it  may,  in 
my  opinion,  the  proved  facts  in  no  way  support 
the  suggestion  made  on  behalf  of  the  defendant. 
There  is  not  a  tittle  of  evidence  that  the  water  was 
not  boiling  up  from  the  gravel  before  it  was  exca- 
vated in  the  same  way  as  it  most  imdoubtedly  has 
been  for  years  and  is  boiling  np  now,  though 


possiUy  not  at  the  exact  point  where  it  no 
up.  Kekewich,  J.,  as  it  seems  to  me.  foui 
the  water  which  came  to  the  surface 
spinney  was  a  natural  spring,  for  he  sa 
would  not  be  right  to  attribute  to  it  an  a 
orijpn."  If,  however,  the  defendant  is  coi 
saying  that  Kekewich,  J.  did  not  find  thi 
in  the  spinney  to  be  a  natural  spring,  I 
have  been  of  opinion  that  he  was  wrong ; 
before  stated,  1  think  he  did  hold  that  it 
natural  spring.  I  now  come  to  the  next 
viz.,  did  this  water,  rising  as  it  did  in  the  s\ 
commence  running  in  a  natiiral  defined 
from  the  spring  head,  and  so  continue  d 
and  througn  the  plaintiffs  lands  ?  Thereis 
of  evidence  given  on  the  part  of  the  plai 
show  that  it  did.  [His  Lordship  review 
evidence,  and  continued:]  If  this  be,  at 
proved  to  be,  ever-running  water,  I  do  not 
see  how  it  could  be  otherwise  than  spring 
coming  out  of  the  spring  in  the  spinney, 
true  that  upon  the  conveyance  to  the  railwa 
pany  the  stream  is  not  delineated,  but  the 
mentioned  culvert  is,  and  the  defendant  ii 
ri^ht  in  pointing  out  this  fact.  But,  alt 
this  is  so,  I  cannot  doubt  upon  the  evide 
this  case  that  Kekewich,  J.  arrived  at  a  rigl 
elusion  when  he  held  as  follows  :  "  It  will  b 
from  the  above  summary  of  the  facto  that, 
opinion,  the  water  flows  naturally  and  in  a  c 
channel  from  the  drinking  place  just  belc 
spinney  to  that  just  short  of  the  railway, 
the  defendant  was  interfering  with  the 
flowing  down  the  grip  to  the  prejudice  ( 
plaintiff,  he  would,  in  my  judgment,  have  i 
of  action  against  him."  In  tms  I  entirely 
But  Kekewich,  J.  also  held  that,  becaui 
defendant's  diversion  of  the  water  took  pi 
the  spinney  and  in  the  land  immediately  be! 
including  the  pond  or  drinking  place,  befo 
water  had  reached  the  grip,  or  even  the 

Sassage  connecting  that  with  the  pone 
efendant  was  entitled  to  do  so,  and 
the  plaintiff's  case  consequently  failec 
is  here  with  all  respect  I  cannot 
with  the  learned  judge.  It  is  proved  thi 
spinney  was  the  spring  head  with  ever-fl 
water.  One  witness  said  that  the  spinne; 
"  combusted  "  with  springs.  It  is  proved  th 
water  ran  direct  from  these  springs  to  tl 
watering  place,  and  thence  ran  direct  throi 
grip  (whether  a  stone  drain  or  not  is  immal 
in  a  defined  course  down  to  the  railway.  In 
circuin^tances,  how  can  the  diversion  of  the 
in  the  spinney  and  land  immediately  belo 
Kekewich,  J.  has  found  the  diverison  to  1 
jitetified  by  the  defendant  i  There  is  no  s 
dering  here  of  the  water  over  lands  betwee: 
spring  head  and  where  the  water  becoii 
defined  natural  course.  The  diversion  o 
water,  as  ICekewicb,  5..  has  truly  found,  is  i 
spinney  or  immediately  below  it,  t.  e.,  in 
which  constitutes  the  source  of  the  st 
Kekewich,  J.  applied  the  case  of  Broadbt 
Ramsboiham,  {ubi  sup.),  and  this  is  when 
plaintiff  says  he  has  en-ed,  and  this  is  wh 
cannot  agree  with  the  learned  judge,  for,  i 
judgment,  the  case  of  Dudden  v.  The  Guari 
of  Clutton  Union  (itfti  sup.)  is  the  case  i 
applied  to  the  present.  I  nave  so  far  dealt 
the  spring  head  and  the  stream  therefrom  < 
to  the  railway.    A  point  was  taken  by  the  d 
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nt  that  there  was  evidence  that  the  atream 
)m  the  spring  head  in  the  old  atone  drain,  after 
jot  below  where  the  railway  now  is,  used  before 
>  railway  was  made  to  debouch  therefrom,  and 
5n  squandered  itself  over  fields  which  are  now 
3  plaintiffs.  There  is  some  such  evidence,  but, 
lether  reliable  or  not,  I  think  it  is  immaterial, 
■,  even  if  it  be  reliable,  the  plaintiffs  predecessors 
re  entitled  to  all  water  which  would  have  come 
t  of  that  stone  ditiLn  before  the  railway  was 
ide,  and  this  the  defendant,  by  his  act,  had  the 
I  atone  drain  still  remained,  has  prevented  trom 
winz.  In  my  judgment  there  is  no  evidence 
it  the  atone  drain  had  been  made  for  general 
rpoaes  of  draining.  For  the  reasons  above,  the 
fendant  is  not  entitled  to  dam  back  the  water 
the  pond,  and  to  cart  it  away  as  he  has 
16  and  is  doing,  and  therefore  the  plaintiff  is 
:itled  to  an  Injunction.  I  also  think  that  the 
JntifTa  case  could  be  supported  upon  the 
)und  of  an  implied  grant  of  an  apparent  and 
itinuous  easement,  as  the  Lords  Justices  who 
re  preceded  me  have  stated.  But,  in  my 
Igment,  it  is  not  neceaaary  to  reaort  to  that  in 
i  present  case,  for,  as  above  pointed  out,  the 
r  applicable  to  riparian  owners  decides  this 
se  in  favour  of  the  plaintiff.  In  my  opinion 
IB  appeal  should  be  allowed,  and  judgment 
tered  for  the  plaintiff,  and  the  injunction  as 
ited  by  Lindley,  L.J.  granted. 

Appeal  allowed. 
SoUcitors  for  the  appellant,  Bonner,  Thompson, 
tmie,  and  Co.,  agents  for  Calthrop  and  Bonner, 
aiding. 

Solicitors  for  the  respondent,  Boscoe  and  Mincks, 
mte  for  Deacon  and  Son,  Peterborough. 


Wednesday,  Feb.  21. 
(Before  Lindley,  Kay,  and  Smith,  L.JJ.) 

LNFaTAENOL  V.  TbE  EmPISE  PaLACE  LIMITED 
AND  OTHEK8.    (a) 
APPEAL   FBOU   THE   CHANCEBT   DIVISION. 

jyright — Infringement — Paintings  —  Reproduc- 
Hon — Living  figures — Painted  backgrounds — 
Pt»«  ArU  Copyright  Act  1862  (25  &  26  Vict.  c.  68), 
.0.1,6,  n. 

le  owner  of  the  copyright  in  certain  paintings 
moved  to  restrain  the  defendants  from  repro- 
iucing  the  pictures  in  a  series  of  "  living 
pictures  "  at  a  theatre.  The  defendants  produced 
their  "  living  pictures  "  by  grouping  living  per- 
ions  posed  and  attired  in  a  suitable  manner, 
icith  painted  backgrounds  and  the  necessary 
properties.  The  defendants  admitted  that  the 
idea  of  the  representation  icas  taken  from,  the 
plaintiff's  pictures. 

M,  that  the  exhibition,  so  far  as  regarded 
living  persons,  was  not  a  reproduction '  of  the 
plaintiff's  pictures  within  sect.  1  oj^.  the  Copy- 
right Act  1862,  and  was  not  an  infringement 
of  his  copyright,  joa  a  reproduction  within  the 
meaning  of  that  section  mu^st  be  something  in  the 
nature  and  character  of  a  pjcture  ;  but  the  ques- 
tion with  reference  to  the  painted  backgrounds 
vias  ordered  to  stand  over  until^the  trial,  the 
respondents  being  put  upon  terms, 
tcision  of  Stirling,  J.  affirmed. 

(a)  Beportad  b;  J.  Sandksbon  and  W.  C.  Bus,  Enqri., 
BuTlatera-*t-L*w. 


This  was  a  motion  by  the  plaintiff  for  an  interim 
injunction  to  restrain  the  firat  defendants,  their 
aervants,  agents,  artists,  and  workmen,  from 
exhibiting  or  representing,  as  part  of  their  series 
of  living  pictures  at  the  Empire  Palace  Theatre  of 
Varieties,  any  copies  or  imitations  of  the  plaintiff's 
copyright  works  "  The  Three  Graces  "  and  four 
other  pictures,  or  any  of  them.  These  five 
pictures  were  all  painted  by  foreign  artists,  and 
the  plaintiff,  a  fine  art  publisher  carrying  on 
business  in  Munich,  with  branch  houses  of 
business  and  agencies  in  Germany  and  elsewhere, 
waa  the  owner  of  the  copyright  in  them  in  Ger- 
many and  under  the  International  Copyright 
Acts  in  the  United  Kingdom. 

The  defendants,  the  Empire  Palace,  were 
exhibiting  at  their  theatre  a  aeries  of  "  living 
pictures,"  representing  the  five  pictures  mentioned 
above  among  othere,  oy  grouping  living  persons, 
poaed  and  attired  in  a  auitable  manner,  with 
painted  backgrounds,  and  the  necessary  proper- 
ties.  The  plaintiff  alleged  that  the  unauthorised 
reproduction  of  his  pictures  as  part  of  a  variety 
entertainment  woulatend  to  vulgarise  them,  make 
them  less  valuable  as  worka  of  art,  and  decrease 
the  value  of  his  copyright,  and  he  further  said 
that  he  had  aeen  the  repreaentation,  and  that  the 
pictures  were  repi-oduced  exactly,  so  aa  with  the 
backgrounds  to  be  an  exact  copy  and  present  a  kind 
of  living  canvas  to  the  apectator.  The  defen- 
dants did  not  admit  that  their  exhibition  repre- 
sented exact  copies  of  the  plaintiff's  pictures. 
They  said  that  there  were  many  differences 
between  their  living  pictures  and  the  photographs 
of  the  plaintiff's  pictures,  in  attire  and  m  the 
attitude  of  the  living  persons,  but  they  allowed 
that  the  idea  of  their  exhibition  waa  derived  from 
the  pictures  of  the  plaintiff. 

Hastings,  Q.G.  and  A.  H.Jessel  tor  the  motion. — 
This  is  a  reproduction  within  the  meaning  of 
sect.  1  of  the  Copyright  Act  1862  : 

Turner  v.  Robinson,  10  Ir.  Ch.  Eep.  121,  125,  126, 
144,  510. 
Copyright  here  has  not  been  registered,  but  this  is 
no  obstacle  to  us : 

The     Haiifntaengl     Art     Publishing    Company    v. 
Holloway,    68    L.    T.   Eep.  N.   S.   676;    (1893) 
2Q.  B.  1,  5; 
Berne  Convention,  art.  4  ; 
Copinger  on  Copyright,  3rd.  edit.  App.  cxii. 

We  are  the  best  judges  whether  we  shall  be 
injured  by  these  reproductiona,  and  we  submit  we 
are  entitled  to  an  injunction  apart  from  the  copy- 
right case. 

Buckley,  Q.C.  and  Roger  Wallace  for  the 
Empire  Palace  Company. — The  Act  of  1862  does 
not  prevent  persons  attiring  themselves  in  a  dress 
to  be  found  in  a  certain  picture,  and  standing  in  a 
cei-tain  attitude.  The  arrangement  of  living  per- 
sons is  not  a  picture,  nor  the  reproduction  of  a  pic- 
ture or  of  the  design  of  a  picture.  [Stiblinq,  J. — 
Suppoae  that  a  sculptor  reproduced  it  in  marble.] 
We  agree  that,  where  there  is  a  reproduction 
in  an  inanimate  form,  this  is  within  the  Act. 
[Stibling,  J. — What  is  the  difference  ?]  Suppose 
a  lady  studied  Gainsborough's  pictures  with  a 
view  to"'adopting  the  dress  there  depicted  more 
skilfully,  this  would  not  be  a  reproduction  of  the 
picture.  To  reproduce  a  paintmg,  is  to  produce 
a  replica  of  the  original  painting.  The  inclusion 
of  the  design  in  sect.  1  is  not  an  extension  of 
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reproduction ;  but  you  must  not  take  the  design 
any  more  than  you  may  take  the  painting.  You 
are  not  to  multiply  copies  of  the  painting  or  the 
design  thereof : 

Die1i$  Y.  Brooks,  43  1.  T.  Eep.  N.  S.  71,  73,   74 ; 
15  Ch.  Div.  22,  35. 

[Stiblino,  J. — Do  you  suppose  James,  L.J.  in 
JHeks  T.  Brooks  means  to  lay  it  down  that,  if  the 
picture  is  reproduced  in  porcelain,  that  would 
not  be  an  infringement  of  copyright  ?] 

Martin  t.  Wright,  6  Sim.  297. 
We  submit  that  it  is  impossible  to  say  that 
persons  standing  on  a  stage  are  a  reproduction. 
They  are  only  in  a  sense  a  picture,  as  when  you 
speak  of  a  living  picture ;  it  is  not  a  picture  but 
a  mere  grouping  of  persons,  and  is  outeide  the 
Act  altogether.  Charles,  J.  was  of  opinion  that 
under  sect.  4  of  the  Act  of  1862  registration  was 
necessary.  You  may  photograph  a  sculptm-e  with 
impunity  :  (Copinger  on  Copyright  3rd.  edit.  p.  434.) 
[Stirling,  J. — What  if  they  were  represented  in 
■waxwork  ?]  That  would  not  infringe  the  Act  of 
Parliament.  If  tableaux  vivants  had  been  in- 
tended to  be  included,  protection  would  have  been 
^ven  to  them.  In  form,  colour,  light  and  shade 
uiere  is  no  exact  similarity  with  the  pictures, 
though  the  same  idea  occurs  to  the  mind. 

Hcutings  in  reply. — Every  night  this  picture  is 
produced.  They  multiply  and  reproduce  it  e\'ery 
time.  Much  of  it  is  actual  painting.  [Stibling.J. 
— Would  marble  statues  or  waxworks  be  a  repro- 
duction ?]  Yes.  [Stiblino,  J. — What  do  you  say 
of  Dicks  V.  Brooks  ?]  That  was  decided  under  a 
different  statute.  Heprodiiction  may  be  in  any 
way  or  bv  any  means.  [Stibling,  J. — Then  your 
view  is  that  a  sculptor  cannot  reproduce  a  picture 
in  marble.]     No,  he  cannot. 

His  Lordship  then  asked  the  respondents,  what 
defence  they  had  as  to  the  backgrounds. 

■  Buckley. — The  motion  as  lodged  is  not  addressed 
to  that,  but  we  will  undei-take  to  keep  an  account 
of  the  particular  backgrounds  we  use  every  night, 
the  persons  who  visit  our  entertainment,  and  the 
amount  received  by  us. 

Orosvenor  Woods,  Q.C..  H.  A.  Forman,  and  G.  F. 
Hart  for  other  respondents,  against  whom  the 
motion  was  ordered  to  stand  over. 

Stibling,  J.,  in  giving  judgment  (after  stating 
the  nature  of  the  motion,  and  that  it  was  not  dis- 
puted that  the  plaintiff's  pictures  or  photographs 
of  them  were  the  groundwork  of  the  defendants' 
representations),  said  that  the  question  whether 
there  had  been  any  infringement  depended  on  the 
construction  to  be  placed  on  sect.  I  of  the  Copy- 
right Act  1862,  which  provides  that  the  author  of 
every  original  painting,  drawing,  and  photograph 
which  shouldbeor  shomd  have  been  sold  or  disposed 
of  before  the  commencement  of  the  Act,  and  his 
assigns,  should  have  the  sole  and  exclusive  right  of 
copying,  reproducing,  and  multiplying  such  paint- 
ing or  drawing,  and  the  design  thereof,  or  such 
photograph  and  the  negative  thereof  as  therein 
mentioned ;  and  sect.  6  of  the  same  Act  provides 
penalties  for  the  infringement  of  the  right.  The 
question  was,  whether  the  words  of  the  section, 
wide  though  they  were,  covdd  support  the  con- 
struction contended  for,  which  would  apparently 
prevent  a  sculptor  from  reproducing  a  painting  in 
the  form  of  sculpture.  The  case  of  Dicks  v. 
Brooks  (43  L.  T.  Rep.  N.  S.  71 ;  15  Ch.  Div  22), 


his  Lordship  thought,  afforded  some  guidanc 
this  point,  though  it  was  not  a  decision  on 
Act,  but  on  7  Geo.  3,  c.  38,  and  17  Geo.  3,  < 
There  the  question  was,  whether  a  pattern  t 
worked  out  in  wool  was  a  "  copy ''  of  an  engrai 
and  James,  L.J.(43  L.  T.  Rep.  N.  S.  73,  74 ;  IS 
Div.  35),  after  expressing  his  opinion  tha 
was  not  a  copy,  piratical  imitation,  or  a  copy 
colourable  variation,  said :  "  Now  I  am  of  opi 
that,  whatever  may  be  the  similarities  betweer 
one  and  the  other,  the  attempt  not  to  repro 
the  print,  but  to  produce  something  which  has  i 
distant  resemblance  to  the  print,  not  by  anyt! 
in  the  nature  of  engraver's  work,  but  by  wh 
may  call  a  mosaic  of  coloured  parallelogram 
not  in  any  sense  of  the  word  a  piratical  imits 
of  the  print.  Nobody  would  ever  take  it  ti 
the  print,  nobody  would  ever  buy  it  instead  ol 
print,  nobody  would  ever  suppose  that  it  wa 
use  the  language  of  the  first  Act,  a  base  cop 
the  print.  It  is  a  work  of  a  very  different  e 
intended  for  a  different  purpose,  and,  in 
opinion,  no  more  calculated  to  injure  the  i 
qua  print,  or  the  reputation  of  the  engrave 
the  commercial  value  of  the  engraving  in 
hands  of  the  pixjprietor.  than  if  uie  same  gi 
were  i-eproduced  fix)m  the  same  engraving 
waxwork  at  Madame  Tussaud's,  or  in  a  plaste 
Paris  cast,  or  in  a  painting  on  porcelain." 
seemed  from  these  remarks,  that  James, 
would  have  said  that  it  was  not  a  reproduc 
within  the  Act  of  1862  to  reproduce  in  waxwi 
and  the  judgment  of  Bramwell,  L.J.  in 
same  case  shows  that  he  thought  the  words 
otherwise  copy "  were  inserted  to  catch 
possible  means  of  copying  the  engraver's  w 
and  taking  the  benefit  of  it,  by  prodncin 
substitute  of  an  engraving  character.  In 
light  of  this  decision  it  seemed  that  the  re 
duction  must  be  of  a  painting  character,  and  tl 
reproduction  in  marble,  or  by  grouping  hi 
people,  was  not  a  repi-oduction  within  the 
of  1862.  On  the  question  of  the  backgror 
used  in  the  defendants'  exhibition,  his  Lord 
thought  he  had  not  sufficient  materials  be 
him  to  decide  it,  whatever  the  applicant's  r 
might  be.  The  plaintiff  might  have  a  right  tc 
injunction  and  suffer  damage.  He  there 
ordered  the  motion  to  stand  to  the  trial  or  fun 
order,  upon  the  defendante  giving  an  undertal 
to  take  photographs  of  the  backgrounds  usee 
keep  an  account  of  the  number  of  limes  e 
background  was  exhibited,  and  of  all  moi 
received  for  admission  when  any  of  the  U 
grounds  should  be  exhibited. 

From  this  decision  the  plaintiff  appealed. 

Hastings,  Q.C.,  Sir  Richard  Webster,  Q.C.,  I 
Scrutton,  and  A.  H.  Jessel  for  the  appellant. — 1 
is  a  reproduction  of  these  pictui-es  within  sec 
of  the  Fine  Arts  Copyright  Act  1862.  That  sec1 
says  the  author  shall  have  the  sole  right  of  oe 
ing  and  reproducing  a  picture  "  by  any  meaj 
The  Act  does  not  say  the  reproduction  must 
permanent  or  by  another  picture.  The  objec 
this  performance  is  to  reproduce  the  picti 
Though  the  living  figures  in  the  pictures  can 
be  forfeited,  as  pro\'ided  by  sect.  6,  yet  the  ba 
ground  and  accessories  can.  Besides,  because  < 
remedy  cannot  be  enforced,  the  appellant  is 
deprived  of  the  other  remedies.  Sect.  6  provi 
for  the  infliction  of  a  penalty  on  anyone  * 
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copies  "  the  design  "  of  any  painting.  An  imita- 
tion of  a  picture  in  sculpture  would  be  a  piracy. 
In  the  judgment  in  Ex  parte  Beal  (L.  Bep.  3 
<}.  B.  387,  393,  394),  Blackburn,  J.  held  that  a 
photograph  of  a  painting  was  a  copy  of  it.  A 
picture  is  a  reproduction  of  an  actual  scene  at  a 
particular  moment  without  action.  In  Lucas  t. 
Cooke  (42  L.  T.  Rep.  N.  S.  180, 183 :  13  Ch.  Div. 
872,  879),  Fry,  J.  said  that  if  a  photographic 
artist,  having  seen  a  picture,  placed  a  living  person 
in  his  studio  in  the  position  of  the  pei-son  in  the 
picture,  and  then  took  a  photograph  of  her  with 
the  requisite  background,  it  would  be  reproducing 
the  painting.  The  cases  of  Gambart  v.  Ball  (8 
L.  T.  Rep.  N.  S.  426  ;  14  C.  B.  N.  S.  306)  and 
Graves  v.  Ashford  (16  L.  T.  Rep.  N.  S.  98  ;  L.  Rep. 
2  C.  P.  410) ;  Maple  and  Co.  v.  Junior  Army  and 
Navy  Stores  (47  L.  T.  Rep.  N.  S.  589  ;  21  Ch.  Div. 


and  West  v.  Francis  (5  B.  &  Aid.  737),  sup- 
port the  plaintiff's  contention.  The  case  of  Dieks 
V.  Brooks  {ubi  tup.),  upon  which  Stirling,  J.  relied, 
was  different  to  this  case.  There  the  court 
refused  to  grant  an  injunction  to  restrain  the  copy 
of  a  painting  because  the  application  was  made  by 
the  owner  of  the  copyright  of  the  engraving  of  the 
picture,  and  not  by  the  owner  of  the  picture. 
{LiNDiiET,  L.  J.  rererred  to  Bradbury  v.  Hotten, 
27  L.  T.  Rep.  N.  S.  450 ;  L.  Rep.  8  Ex.  1.] 

Buckley,  Q.C.  and  Roger  Wallace,  iat  the  respon- 
dents, were  not  called  on. 

LiNDLEY,  L.J. — There  is  no  doubt  that  this  is 
an  important  question,  and  it  is  a  new  one,  but  I 
think  we  are  asked  to  put  a  construction  upon  this 
Copyright  Act,  which  was  never  dreamt  of  when  it 
was  passed,  and  which  it  does  not  really  bear.  We 
are  asked  to  say  that  a  person  who  is  an  author  of 
a  painting  or  a  drawing,  or  a  photograph,  is 
entitled  to  restrain  other  people  from  representing 
it  by  living  pictures.  Whether  it  is  called 
dramatising  or  not,  and  whether  there  is  action  in 
it  or  not,  I  do  not  think  is  material.  Tlie  plaintiff 
bases  his  claim  upon  the  Fine  Arts  Copyright  Act 
1862.  He  is  a  foreigner,  but  that  is  immaterial, 
for  under  the  International  Copyright  Act  1886 
<49  &  50  Vict.  c.  33)  he  is  to  be  treated  for  this 
purpose  as  if  he  were  a  British  subject  and  the 
author  of  the  original  paintings.  The  Act  of 
1862  is  one  of  a  series.  There  is  the  Literary 
Copyright  Act,  the  Engraving  Copyright  Act,  the 
Designs  Copyright  Act,  the  Dramatic  Copyright 
Act,  a  Sculpture  Copyright  Act,  and  also  the 
Fine  Arts  Copyright  Act  1862,  which  we  have  now 
to  consider.  This  Act  was  passed  in  order  to 
place  painters  and  people  of  that  kind  in  a  position 
more  or  less  similar  to  engravers  who  were  pro- 
tected by  previous  Acts  of  Parliament.  As  early 
as  George  11.  there  was  an  Act  of  Parliament  (8 
Geo.  2,  c.  13.)  protecting  engravers  and  giving  them 
a  copyright  in  their  engravings.  That  Act  was 
followed  by  7  Greo.  3,  c.  38,  which  again  was  con- 
fined to  engravers.  Painters  naturally  complained 
that  there  was  no  Copyright  Act  for  their  pro- 
tection, and  this  Act  of  Parliament  was  passed  to 
assist  them  and  to  give  them  a  commercial  copy- 
right in  their  paintings.  It  was  not  confined  to 
paintings,  but  extended  to  drawings  and  photo- 
graphs. But  Pai'liament  was  not  endeavouring 
to  protect  them  by  putting  a  totally  different 
class  of  people  under  restraint;  it  was  not 
dealing  with,  or  intending  to  limit  the  scope 
of,   sculptors'  or  actors'  business,  or  anything 


of  the  sort.  It  was  to  protect  painters  and 
persons  who  produced  drawings  and  photo- 
graphs from  having  their  productions  infringed, 
and  infringed  by  reproduction,  by  means  of  any- 
thing similar  to  that  which  they  produced,  and  of 
which  they  were  the  authors.  That  is  the  key  to 
this  Act  of  Parliament,  and  to  tiie  line  of  Acts 
of  which  it  is  one.  Now  the  language  of  sect.  1 
of  25  &  26  Vict.  c.  68  is  this  (I  will  read  it  shortly) : 
"  The  author  of  everr  original  painting,  drawing, 
and  photograph  shall  have  the  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and 
multiplying  such  painting  or  drawing,  and  the 
design  thereof,  or  such  photograph  and  the  nega- 
tive thereof,  by  any  means,  and  of  any  size,  for 
the  term  of  tne  natural  life  of  sncn  author." 
Now  what  does  that  mean  ?  We  are  asked  to  say 
that  the  words  "copying  and  reproducing  by  any 
means  "  mean  reproducing  in  the  sense  ot  imi- 
tating or  representing  by  means  not  equivalent 
to  drawing,  or  painting,  or  photography,  or  any 
such  means  at  all,  but  by  totally  different  means, 
viz.,  by  the  exhibition  of  living  pictures.  Is  that 
what  the  Act  was  intended  to  prevent  ?  It  appears 
to  me  plainly  it  is  not.  When  we  consi&r  the 
language  used  where  that  idea  was  present  to  the 
mind  of  the  Legislature,  we  find  a  totally  different 
class  of  words  used.  The  word  "represent "  is 
the  word  used  in  the  Dramatic  Copyright  Act. 
There  is  not  a  word  about  "represent"  here.  The 
section  does  not  provide  that  the  author  of  a 
picture  may  prevent  anybody  from  representing 
his  picture  by  any  means  whatever ;  the  object  is 
to  protect  the  author  of  the  picture  from  anybody 
who  may  produce  another  picture  and  compete 
with  him  in  the  market.  That  is  the  object  of 
the  section,  and  the  language  appears  to  me  S° 
be  incapable  of  being  fairly  stretched  so  as  to 
include  such  representations  as  are  complained  of 
in  this  case.  Now  light  is  thrown  on  the  true 
construction  of  sect.  1  by  sects.  6  and  10,  the 
first  of  which  provides  for  the  forfeiture  of  the 
copies  of  any  painting,  drawing,  or  photograph, 
and  the  object  of  the  second  is  to  prevent  the 
importation  of  such  copies.  Those  sections  are 
resuly  inapplicable  to  this  Act  if  it  is  construed 
as  the  plaintiff  asks  us  to  construe  it.  But  I  do 
not  rely  so  much  upon  those  sections  as  upon  the 
clear  and  unquestionable  meanine  and  intention 
of  Parliament  in  passing  this  series  of  Acts.  If 
we  are  to  go  beyond  the  language  and  look  further, 
I  think  a  good  deal  of  light  is  thrown  upon  this 
question  by  the  case  of  Dicks  v.  Brooks  {ubi  sup.), 
because,  although  it  is  very  true  that  the  word 
"design"  is  not  used  in  the  Acts  referring  to 
copynght  in  engravings,  still  the  object  of  the 
Act  of  Parliament  in  protecting  engravings  is 
exactly  the  same  as  the  object  which  the  Legis- 
lature had  in  xieyr  in  protecting  paintings, 
drawing?,  and  photographs  in  this  Act.  It  was 
not  intended  to  give  the  author  a  right  to  restrain 
Madame  Tussaud,  or  anybody  else,  from  ex- 
hibiting them  in  waxworks,  Such  works  do  not 
infringe  the  right  of  the  author  of  the  painting, 
they  do  not  interfere  with  something  that  is  pro- 
duced, in  the  market.  I  think  this  is  an  experi- 
ment which  fails,  and  the  appellant  must  pay  the 
costs  in  the  usual  way. 

'Xat,  L.J. — I  am  entirely  of  the  same  opinion. 
The  question  being  one  on  the  Copyright  Acts, 
I  will  add  a  few  words.  The  plaintiff  in  this  case 
has  all  the  rights  of  the  author  of  the  paintingpi 
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which  he  says  have  been  reproduced,  and  therefore 
he  has  the  right  to  protect  the  paintings  and  the 
designs  thereof.  As  Lindlej,  L.J.  has  said,  he  is 
within  this  statute  which  we  have  to  consider,  for 
although  he  is  a  foreigner  and  the  paintings  are 
foreign  paintings,  yet  by  reason  of  the  Inter- 
national Copyright  Act  1886  he  is  to  be  treated 
as  tliough  ne  were  a  British  subject  and  the 
author  of  a  painting  produced  in  tms  country  by 
a  British  subject.  Now  what  I  understand  has 
actually  been  done  is  this  :  Upon  the  stage  of  the 
Empire  Theatre  a  large  gilt  frame  has  been  set 
up,  and  within  that  frame  a  certain  amount  of 
canvas  has  been  painted  as  a  background.  With 
that  at  present  we  have  nothing  to  do,  because 
the  undertaking  given  as  to  that,  I  think,  covers 
that  part  of  the  case,  and  the  argument  has  not 
been  founded  upon  the  fact  that  certain  portions 
of  this  so-called  picture  consist  of  a  painted 
canvas  which  is  used  as  a  background — ^I  put  that 
aside.  The  rest  of  the  so-called  picture  consists 
of  htiman  figures  tcrouped  precisely,  and  dressed, 
I  presume,  precisely  like  the  figures  in  the  pictures 
01  which  the  plaintiff  is  the  owner,  and  the  design 
of  the  pictures,  that  is,  the  grouping  of  the  figures 
and  their  arrangement  in  the  tableaux  and  the 
accessories  around  them,  are  all  taken,  I  presume, 
directly  from  the  pictures  which  it  is  intended  to 
represent.  The  question  is,  whether  that  kind  of 
thing  (putting  the  background  out  of  sight  for 
the  moment)  is  a  representation  of  a  picture  of 
which  the  plaintiff  is  the  author  or  artist,  and 
whether  it  is  a  reproduction  of  the  painting  or  of 
the  design  within  the  meaning  of  tne  Fine  Arts 
Copyright  Act  1862.  If  it  is,  of  course  the  right 
to  an  injunction  is  quite  clear.  The  words  of 
sect.  1  (which  I  will  read  shortly)  are  these : 
"  The  author  of  every  original  painting  shall  have 
the  sole  and  exclusive  right  of  copying,  engraving, 
reproducing,  and  multiplying  such  painting  and 
the  design  thereof."  I  think,  looking  at  sect.  6, 
it  probably  would  be  right  to  read  that  as  though 
it  were  "  or  the  design  thereof  by  any  means  and 
of  any  size  for  the  term  of  his  natural  life,"  and 
so  on.  Now,  is  what  has  been  done  here  a  re- 
production of  such  painting  ?  A  reproduction  of 
a  painting  must  be,  one  would  think,  by  another 
pamting,  or  something  which  is  equivalent  to 
another  painting,  and  I  do  not  think  it  has 
been  argued  on  that  ground  that  this  is  a 
reproduction  of  the  paintings.  The  argument 
has  rather  been  put  on  the  latter  part  of  the 
clause,  that  this  is  a  reproduction  of  a  design 
of  a  painting  within  the  meaning  of  this 
Act.  What  does  "  reproduction  "  really  mean  ? 
Reproduction  is  producing  again.  Is  this  pro- 
ducing again  a  design  of  this  painting  within  the 
meaning  of  this  Actp  I  cannot  think  it  is. 
It  seems  to  me  that,  in  order  to  reproduce 
the  painting  you  must  have  something  such  as 
would  be  properly  described  as  a  picture  itself, 
and  I  avail  myself  of  the  suggestion  made  by 
Smith,  L.J.  during  the  argument.  He  asked 
whether,  if  the  author  of  these  pictures  had  him- 
self had  these  tableaux  vivants  represented  upon 
the  stage  of  some  theatre,  would  he  have  had  a 
copyright  in  the  tableaux  vivants  !  Would  the 
tableaux  vivants  have  been  pictures  within  the 
sense  of  this  Act  of  Parliament,  and  does  not  a 
picture  mean  something  in  which  if  the  original 
author  of  the  painting  had  himself  produced  it 
he  might  have  nad  a  copyright  ?    I  think  that  is 


the  meaning  of  this  Act  of  Parliament,  an 
should  come  to  that  conclusion  simply  upon 
language  of  this  Ist  section.  But  then,  w 
yon  look  further  into  the  Act,  I  think  that  ( 
elusion  is  quite  confirmed  by  the  language  of 
subsequent  sections.  Sect.  6  seems  to  cover 
very  same  kind  of  offence,  and  to  imposi 
pecuniary  penalty  for  the  repetition  of  any  a 
act.  The  words  are  a  little  different  there, 
provides  that,  if  anyone  shall,  without  the  c 
sent  of  the  proprietor,  "  rej)eat,  copy,  colouia 
imitate,  or  otherwise  multiply  for  sale,  hire, 
hibition,  or  distribution,"  any  painting  or 
design  thereof,  he  shall  forfeit  a  sum  not 
ceedmg  102.,  "  and  all  such  i-epetitions,  copies,  i 
tations  made  without  such  consent  aa  afores 
and  all  negatives  of  photographs  made  for 
purpose  of  ootaining  such  copies,  shall  be  forfei 
to  the  proprietor  of  the  Icopyright."  There! 
the  Act  contemplates,  I  think,  such  a  reprodud 
as  results  in  a  picture  which  can  be  forfei 
under  sect.  6.  If  you  apply  that  to  this  partici 
case,  you  see  at  once  there  is  no  jtarticular  rei 
duction  of  a  picture  that  could  be  forfeited.  ? 
living  persons  in  these  tableaux,  no  doubt  taJ 
from  the  design  of  the  original  picture,  could  ; 
be  forfeited.  The  thing  complained  of  here  d 
not  seem  to  me  to  come  within  the  meaning 
this  statute  at  all.  If  it  did  it  would  follow  t 
anybody  in  his  own  private  drawing  room,  \ 
arranged  a  tableau  vivant  of  his  friends  or  gu( 
in  the  manner  and  for  the  purpose  of  imitat 
a  group  of  figures  in  a  well-known  picture  wo 
be  infringing  the  Copyright  Acts,  because 
element  of  doing  it  for  reward  or  remunerat 
does  not  enter  into  this  Act  at  all.  Any  kind 
copying,  whether  for  profit  or  not,  comes  equi 
within  the  mischief  which  this  Act  of  Farliam 
was  enacted  to  prevent.  For  my  part,  I  co 
to  the  conclusion  that  what  has  been  d( 
(leaving  the  background  out  of  the  question 
not  an  infringement  of  anything  within  this  I 
that  it  is  not  a  reproduction  of  the  painting! 
question,  and  therefore  this  appeal  entirely  u 
and  must  be  dismissed  with  costs. 

Smith,  L.J. — ^The  question  in  this  case  depei 
entirely  upon  the  construction  of  this  Act  rekt 
to  copyright  in  works  of  the  fine  arte,  and  is  a  v 
small  point,  though  I  admit  it  is  of  importai 
Now,  in  the  preamble  to  that  Act  it  is  recit< 
"  Whereas  by  law,  as  now  established,  the  auth 
of  paintings,  drawings,  and  photographs  have 
copyright  in  such  their  works ; "  and  then  i1 
enacted  that  the  author  of  every  painting,  dn 
ing,  or  photograph  shall  have  the  sole  and  exc 
sive  right  of  copying,  engraving,  reproducing,  i 
multiplying  such  painting  or  drawing,  and  ■ 
design  thereof,  or  such  photograph,  by  any  mei 
and  of  any  size.  The  question  is,  what  is  ' 
meaning  of  that  section  P  If  that  right  of  i 
author  of  any  painting,  drawing,  or  photogn 
be  infringed,  three  remedies  are  provided  by  t] 
Act — he  may  apply  for  an  injunction ;  he  may  i 
for  penalties  under  sect.  6 ;  and  he  may  i 
for  damages  under  sect.  II ;  and  when  I  have 
construe  an  Act  of  Parliament  it  always  seems 
me  important  that  you  should  look  at  the  wh 
Act ;  and  inasmuch  as  if  the  author,  as  I  have  aa 
of  any  drawing,  painting,  or  photograph,  if 
right  is  infringed,  may  seek  any  one  of  tb( 
remedies,  I  look  to  see  what  the  Legislature  1 
said  shall  happen  if  he  seeks  a  remedy  either 
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■way  of  penalty  or  by  way  of  damaffes.  It  is  clear 
«aanythiiif;  can  be  upon  an  Act  of  Parliament  that 
neither  sect.  6  (which  deals  with  penalties]  nor 
sect.  11  (which  deals  with  damages)  includes  a  case 
-which  we  are  asked  to  bring  within  sect.  1,  for  the 
-veiT  simple  reason  that  it  he  sued  for  penalties 
Tmaer  sect.  6  it  is  provided  that  the  piratical 
imitations  are  to  be  forfeited,  which  of  coui-se  oidy 
applies  to  things  in  the  nature  and  character  of 
paintings,  pictm«s,  or  photographs,  or  things  of 
-that  sort,  and  not  to  living  beings,  because  they 
cannot  be  forfeited ;  and  if  he  sues  for  damages 
imder  sect.  11,  it  is  equally  patent  that  the  present 
Kiase  does  not  come  within  that  section,  because  in 
addition  to  damages  he  is  entitled  to  enforce  the 
<leliTei7  to  him  of  all  unlawful  repetitions,  copies, 
imitations,  and  negatives  of  photographs.  It 
is  perfectly  clear  that  the  Legislature  had  in  its 
mind  that  the  piratical  acts  would  be  something 
-which  would  be  given  up  and  forfeited  when  they 
we're  complained  of,  and  when  penalties  were 
obtained  or  damages  were  recovered.  Now,  I 
look  at  sect.  1  in  the  light  of  sects.  6  and  11. 
What  does  sect.  1  sayP  It  says  that,  "The 
author  of  every  painting  .  .  .  shall  have  the 
sole  and  exclusive  right  of  copying,  engra-ving, 
reproducing,  and  multiplying  such  painting  or 
'dni'wing,  and  the  design  thereof,  or  such  photo- 
graph." How  do  you  copy  a  painting  ?  BTow  do 
jou  engrave  a  painting?  How  do  you  reproduce 
apainting  ?  How  do  yon  multiply  a  painting  ? 
Why,  of  course,  by  something  in  the  nature  or 
character  of  a  painting,  picture,  drawing,  or 
engraving.  But  then  it  is  said  that  is  leaving  out 
-the  wor<&  "  by  any  means  and  of  any  size,  and 
-those  words  import  tableaux  vivartts  or  the  group- 
ing of  living  figures,  because  the  picture  has  been 
copied,  reproduced,  and  multiplied  "  by  any  means 
and  of  any  size."  That  is  not  the  meaning  of  the 
Act  at  all.  It  is  straining  it  out  of  all  proportion. 
I  am  clearly  of  opinion  that  when  tUs  Act  -was 
passed  nobody  ever  dreamt  of  trying  to  include  a 
case  like  -this  in  it.  When  you  look  at  the  statute 
it  -was  not  drafted  for  that  purpose,  and  putting  a 
fair  and  honest  meaning  on  this  Act,  I  am  clearly 
of  opinion  that  the  present  application  fails,  and 
the  appeal  must  be  dismissed  with  costs. 

ScniUon  asked  of  an  extension  for  the  terms 
of  the  undertaking.  He  urged  that  the  present 
form  of  undertaking  would  allow  the  defendants 
to  destroy  the  backgrounds  if  they  kept  photo- 
graphs of  them,  and  that  they  ought  not  to  be 
allowed  to  do  so,  as  the  plaintiff,  if  he  i-ecovered 
-damages,  would  be  entitled  to  have  the  back- 
jiroonds  given  up. 

Their  Lordships  considered  that  the  under- 
taking was  sufficient. 

Solicitor  for  the  plaintiff,  H.  Beniwiteh. 

Solicitors  for  the  defendant  company,  Ashursi, 
Morris,  Crisp,  and  Co. 

Solicitor  for  the  other  defendants,  Basil 
Thomas. 


Dee.  1,  2,  and  19, 1893. 

(Before  Lindlet,  Suith,  and  Datet,  L.JJ.) 

FuBNESs,  Witht,  and  Co.  v.  White  and 

Co.  (o) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 
SMp—Consiffiiee  for  sale — Receipt  of  goods  under 
bill  of  lading — Liability  for  freight — Deposit — 
Merchant  dipping  Acts  Amendment  Act  1862 
(26  *  26  Vict.  o.  63),  ss.  66-72. 
A  mere   consignee  for  sale   of  a  cargo  shipped 
abroad  and  delivered  to  him  in  England  out  of  a 
warehmue  under  a  biU  of  lading,  is  liable  to  be 
sued  for  the  bill  of  lading  freight,  although 
he  has  deposited  the  amount  of  such  freight 
under  the  provinons  of  the  Merchant  Shipping 
Acts  Amendment  Act  1862,  as  the  deposit  x»  not 
equivalent  to  payment,  bui  is  only  security  for 
payment. 
Decision  of  Day,  J.  affirmed  (Davey,  L.J,  dis- 
senting). 
The  plaintiffs  were  shipowners  carrying  on  busi- 
ness in  London,  and  the  defendants  were  fruit 
and  produce  brokers  and  commission  agents,  also 
carrying  on  business  in  London.    When  foreign 
fruit  was  consigned  to  the  defendants  they  acted 
for    the    shippers  as    agents    to  sell  only,  and 
remitted  the  proceeds  of  the  sale  of  the  goods, 
less  commission  and  expenses,  to  the  shippers 
abroad. 

A  consignment  of  apples  in  barrels  was  shipped 
in  the  plamtiffs'  ship  Inehulva,  at  Halifax,  Nova 
Scotia,  for  conveyance  to  London,  consigned  to 
the  defendants  for  sale. 

The  bill  of  lading  stated  the  number  of  barrels 
Marked  and  numbered  as  in  the  margin,  and  to  b* 
delivered  from  the  ship's  deck,  where  the  ship's  reapon* 
sibility  shall  oease,  in  the  like  good  order  and  oonditioii< 
at  the  aforesaid  port  of  London  .  .  .  unto  W.  N- 
White  and  Co.  or  to  their  assigns,  freight  and  charges 
payable  by  consignees  as  per  margin. 

Appended  to  the  biU  of  lading  was  a  condition 
that 

The  property  shall  be  discharged  from  the  ship  into 
transit  sheds  or  otherwise,  as  soon  aa  she  is  ready  to 
nnload,  by  the  agents  of  the  owners  of  the  vessel,  and 
is  to  be  entered  by  the  consignees  at  the  Custom  House 
within  twenty-four  hours  after  the  ship  is  reported. 

And  also  the  following  clause : 

The  shipowners  shall  bo  entitled  to  land  these  goods 
on  -the  quay  of  the  dock  where  the  steamer  discharges 
immediately  on  her  arrival ;  and  upon  the  goods  being 
so  landed  the  shipowners'  responsibiUty  shall  oease.  This 
is  to  form  part  of  this  bill  of  lading,  and  any  words  at 
va:ianoe  with  it  are  hereby  cancelled. 

The  ship  arrived  at  the  Victoria  Docks,  London, 
on  Saturcby,  the  lOtb  Dec.  1892,  but  the  defen- 
dants, not  bieing  awaie  of  the  consignment  U, 
them,  were  not  at  the  discharging  bertii  ready  to 
take  delivery  of  the  cargo  on  its  arrivaL  The 
captain  therefore,  under  the  provisions  of  sect.  67 
of  the  Merchant  Shipping  Acts  Amendment  Act 
1862,  and  of  the  clause  in  the  bill  of  lading,  landed 
the  cargo  into  a  wai-eho-use  of  the  London  and 
India  Docks  Joint  Committee,  the  discharge 
being  completed  on  Tuesday,  the  13th  Dec.  1892. 
On  tiie  landing  of  the  apples  the  plaintiffs  gave 
notice  to  the  Docks  Committee  that  they  were  to 
remain  subject  to  a  lien  for  freight. 

On  the  12th  Dec.  the  defendants  heard  for  the 

(a)  Beported  by  W.  0.  Biss,  Esq.,  Barrtster-st-Lsw. 
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first  time  of  the  ship's  arrival,  and  of  the  con- 
Bignment  to  them,  and  on  that  day  they  sent  to 
the  Docks  Committee  the  following  letter  : 

Dear  Sirs.^We  herewith  hand  yon  cheqae  for  freight 
under  the  Merchant  Shipping  Amendment  Act  1862, 
■s.  C8,  G9,  70,  71,  and  72,  and  request  yon  to  hold  name 
pending  the  receipt  of  jour  landing  account  and  our 
further  inatmctione. — Yonrs  truly,  W.  N.  Whitb  and 
Co.  Limited  ;  Wu.  NiCH.  White,  managing  director. 

A  cheque  for  152Z.  17s.  Id.  was  inclosed,  which 
was  the  amount  due  for  freight  as  calculated  hy 
the  defendants  from  the  entries  in  the  margin  of 
the  bill  of  lading ;  but  there  was  a  miscalculation, 
the  proper  amount  being  1482.  16«.  3d. 

The  cheque  and  letter  were  received  by  the 
Docks  Committee  on  the  13th  Dec.,  and  the  same 
day  the  following  letter  was  sent  by  them  to  the 
plain  tiSs : 

London  and  India  Docks  Joint  Committee,  Royal 
Victoria  Dock,  13th  Dec.  1892.  —  Oentlemen, — I  am 
instructed  to  inform  you  that  Messrs.  W.  N.  White  and 
Co.  Limited  have  deposited  152t.  17«.  Id.  with  this  com- 
mittee for  freight,  &o.,  on  apples,  ex  Inchulva,  Captain 

,  from  Halifax,  and  hare  given  notice  to  retain 

152t.  1 7«.  Id. — I  am,  Gentlemen,  your  obedient  servant. 
Woodward. 

On  the  13th  Dec.  the  delivery  of  the  apples  to 
the  defendants  from  the  warehouse  was  com- 
menced, and  was  completed  on  the  following  day. 

In  consequence  of  the  defendants'  notice  to  the 
Docks  Committee,  the  plaintiffs  were  unable  to 
obtain  the  14SI.  16«.  3d.  due  to  them  for  freight, 
and  on  the  13th  Dec.  they  wrote  to  the  defendants 
saying  they  declined  to  wait  for  the  money  until 
the  expiration  of  the  thirty  days  provided  by 
sect.  72  of  the  Act,  and  that  they  would  issue  a 
writ  for  the  amount  unless  it  was  paid  on  that  day. 
The  defendants  contended  that  they  were  within 
their  rights,  and  on  the  afternoon  of  the  13th 
Dec.  the  writ  in  this  action  was  issued  claiming 
148i.  1»)«.  3d.  for  freight,  but  it  was  not  served  on 
the  defendants  until  the  next  day. 

On  the  14th  Dec,  before  the  writ  had  been 
served,  the  defendants  wrote  to  the  plaintiffs  say- 
ing that,  as  the  Docks  Committee  had  received 
the  goods,  the  defendants  were  entitled  to  have 
delivery  of  them  imder  the  Act  of  1862 ;  they 
denied  that  the  freight  would  be  locked  up  for 
thirty  days,  as  upon  the  goods  being  delivered  to 
the  defendants  in  proper  order  the  dock  company 
would  pay  over  the  amount  less  any  damage  for 
which  the  ship  was  liable.  They  also  said  they 
had  acted  in  accordance  with  the  provisions  of 
the  Act.  and  that  they  should  act  in  the  same 
manner  in  future,  in  order  to  avoid  delay  in 
settling  claims. 

On  the  same  day,  and  before  the  service  of  the 
writ,  the  defendants  wrote  to  the  Docks  Com- 
mittee directing  them  to  pay  the  plaintiffs  the 
sum  of  148/.  lt)8.  3d.,  the  corrected  amount  of 
the  freight,  less  the  sum  of  15«.  for  "  three 
barrels  broken  and  plundered  at  bs.  each." 
On  the  15th  the  agents  of  the  Docks  Committte 
tendered  the  plaintiffs  the  sum  of  1482.  Is.  3d., 
but  the  plaintiffs  refused  to  accept  it  as  the 
action  had  been  commenced,  and  they  did  not 
admit  their  liability  for ,  the  15s.,  and  af terwai-ds 
the  148J.  168.  3d.  was  paid  into  court  in  the 
action. 

The  defendants  contended  that  the  plaintiffs 
could  not  maintain  the  action  against  them,  as 


they  were  not  parties  to  the  bill  of  lading, 
that  the  shipper  of  the  goods  was  not  their  ae< 
that  they  were  only  agents  for  the  sale  oi 
apples,  and  were  not  indorsees  of  the  bill  of  lad 
within  the  meaning  of  the  Bills  of  Lading 
(18  &  19  Vict.  c.  Ill) ;  that  there  was  no  exprea 
implied  promise  on  their  part  to  pay  the  treif 
and  that  at  the  time  the  action  was  commei 
the  plaintiffs  had  not  delivered  the  goods  to 
defendants,  and  had  not  withdrawn  their  nc 
that  they  claimed  a  lien  on  the  goods  for 
freight. 

After  the  statement  of  defence  had  I 
delivered,  the  plaintiffs  amended  their  staten 
of  claim  by  claiming,  in  the  alternative,  a  liet 
the  money  deposited  with  the  Docks  Commit 

The  action  was  tried  by  Day,  J.,  who  held  t 
as  the  defendants  had  taken  delivery  of  the  go 
there  ^as  an  implied  conti-acton  their  part  to 
the  freight,  and  gave  judgment  for  the  plaint 
for  148Z.  16«.  3d. 

From  this  decision  the  defendants  appealed 

Channell,  Q.C.   and   Cranatoun  for  the  ap 
lants. — Apart  from  the  Merchant  Shipping 
Amendment   Act  1862  the   appellants    are 
liable.    The  acceptance  of  the  goods  by  them 
not  amount  to  an  implied  promise  to  pay 
charges  for  freight : 

Bandera  v.  Vanzeller,  4  Q.  B.  260  ; 

Kemp  V.  Clarh,  12  Q.  B.  647. 

Besides  which,  the  defendants  having  deposi 
the  amount  of  the  freight  in  accordance  with 
Merchant  Shipping  Acts  Amendment  Act  1 
cannot  be  sued  for  it.  The  words  at  the  en< 
sect.  70,  "  without  prejudice  to  any  other  rem 
which  the  shipowner  may  have  for  the  reooi 
of  the  freight,"  only  apply  to  cases  where  the  si 
owner  has  a  remedy  by  action  on  the  bill  of  la^ 
itself,  and  thev  do  not  apply  to  a  consignee 
sale,  whose  liability  depends  on  a  contract  t< 
inferred  from  the  circumstances  of  each  pa 
cular  case,  and  no  promise  to  pay  can  be  injtei 
when  he  deposits  the  amount  claimed, 
making  the  deposit  the  defendants  were  enti^ 
under  the  statute  to  receive  the  apples.  Ther 
no  consideration  for  any  promise  to  pay 
freight  on  delivery,  and  they  are  under  no  perse 
liability  to  pay  it. 

Pickford,  Q.C.  and  H.  F.  Boyd  for  the  reap 
dents. — A  contract  by  the  defendants  to  pay 
freight  must  be  inferred  from  the  circumstai 
of  this  case.     By  sect.  72  a  right  of  actioi 
given  to   the    shipowner   against    every  per 
coming  Tvithin  the  definition  of  "  owner  of 
goods  ;  "  and  by  sect.  66  that  expression  incln 
•■  every  person  who  is  for  the  time  being  entit 
either  as  owner  or  agent  for  the  owner,  to 
possession  of  the  goods."    The  defendants 
therefore  liable  as  owners  under  this  section- 


Channell,  Q.C.  in  reply. 


Cur.  adv.  tuL 


Dec.  19. — LiNDLET,  L.J. — The  question  rai 
by  this  appeal  is  new  and  important.  It  is  whet 
a  mere  consignee  for  sale  of  a  cargo  ship] 
abroad  and  deUvered  to  liim  here  out  of  a  wu 
house  under  a  bill  of  lading  is  liable  to  be  sued 
the  biU  of  lading  freight,  although  he  has  de 
sited  the  amount  of  such  freight  under  the  pre 
sions  of  the  Merchant  Shipping  Acts  Amendm< 
Act  1862  ^25  &  26  Vict.  c.  63).    To  decide  t 
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(question  it  is  necessary  to  oonsider,  first,  his 
babili{7  apart  from  that  statute ;  and,  secondlj, 
his  liability  since  it  passed.  Apart  from  the 
statute,  the  liability  of  a  consignee  or  indorsee  of 
a  bill  of  lading  to  pay  the  bUl  of  lading  freight  on 
delivery  of  the  goods  to  him  was  and  is  clear  and 
undoubted.  Such  liability  arises  from  a  real 
though  tacit  contract — a  contract  not  expressed 
in  the  bUl  of  lading,  to  which  he  is  no  party,  but 
to  be  inferred  from  the  conduct  and  obvious  in- 
tentions of  the  shipowner  and  himself.  It  would 
be  unbusinesslike  and  highly  improbable  that  a 
shipowner  would  give  up  nis  lien  for  freight  and 
debver  the  goods  to  the  consignee  or  indorsee 
unless  he  undertook  to  pay  the  freight,  and  it 
would  be  equally  unbusinesslike  and  improbable 
that  the  consignee  or  indorsee  would  expect  to 
obtain  possession  of  the  goods  except  upon  the 
terms  of  paying  the  freight  for  which  the  ship- 
owner had  a  lien  upon  them.  A  promise  to  pay 
is  inferred  as  a  matter  of  course  from  delivery 
unless  there  are  other  circumstances  to  rebut  the 
inference.  But  the  promise  so  inferred  is,  as 
already  stated,  a  promise  in  fact,  and  not  one  of 
those  so-called  implied  promises  in  law  which  are 
imputed  irrespective  of  intention.  This  was 
settled  in  Sanders  r.  VanzeUer  {ubi  sup.)  and 
Kemp  V.  Clark  (ubi  swp.).  The  consideration  for 
the  promise  to  pay  the  freight  is  the  delivery  of 
the  goods  to  the  consi^ee  or  indorsee  of  the  bill 
of  lading.  The  consideration  is  not  the  mere 
abandonment  of  the  lien,  but  the  delivery  of  the 
goods.  The  lien  may  be  waived  or  even  released 
under  seal,  and  yet  if  the  consignee  or  endorsee 
does  not  get  deliverr  of  the  goods  he  will  not 
be  liable  to  pa^  the  freight  unkss  a  distinct  pro- 
mise to  pay  it  in  consideration  of  a  release  of  the 
lien  as  mstingnished  from  a  delivery  of  the  goods 
can  be  proved.  Such  a  promise  is  no  doubt  theo- 
retically possible,  but  I  do  not  suppose  it  has  ever 
been  heard  of  in  business.  It  is,  nowever,  impor- 
tant to  bear  in  mind  that  it  is  the  delivery  of 
goods  which  is  the  consideration  for  the  con- 
signee's promise  to  pay  the  freight,  and,  apart 
from  the  statute,  a  consignee  named  in  a  bill  of 
lading  or  an  indorsee  of  a  bill  of  lading  had  to 
pay  the  bill  of  lading  freight  on  delivery  of  the 
goods  to  him,  unless  ne  could  show  circumstances 
relieving  him  from  this  obligation,  as  in  Smidt  v. 
Tiden  (30  L.  T.  Bep.  N.  S.  891 ;  L.  Bep.  9  Q.  B. 
446).  If  the  consignee  or  indorsee  is  also  the 
owner  of  the  goods,  he  is  liable  to  pay  the  freight 
as  if  he  had  entered  into  the  contract  contained  in 
the  bill  of  lading.  But  this  liability  has  been 
imposed  by  statute  18  &  19  Vict.  c.  Ill,  and  does 
not  depend  on  a  contract  to  be  inferred  from  the 
mere  delivery  of  the  goods  to  him.  Such  being 
the  liability  of  a  consignee  or  indorsee  of  a  bill  of 
lading  apturt  fipm  the  Merchant  Shipping  Acts 
Amendment  Act  1862, 1  pass  to  consider  the  effect 
of  that  part  of  the  Act  which  bears  upon  this 
question,  viz.,  sect.  66  and  those  following.  The 
object  of  the  Legislature  in  passing  this  part  of 
the  Act  will  be  found  explained  in  Meyersiein  v. 
Borfter  (16  L.  T.  Rep.  N.  S.  569;  L.  Rep.  2  C.  P. 
38)  and  Mors-le-Blanch  v.  WiUm.  (28  L.  T.  Bep. 
N.  S.  415 ;  L.  Re^.  8  C.  P.  227),  where  the  incon- 
veniences of  landing  goods  in  warehouses  and  so 
creating  another  lien  are  illustrated.  In  reading 
the  statute  it  must  be  borne  in  mind  that  it  is  the 
duty  of  the  consignee  or  indorsee  of  a  bill  of  lad- 
ing to  be  ready  to  receive  the  goods  as  soon  as  the 


ship  arrives  and  the  master  is  readv  to  deliver 
them.  It  is  only  where  there  has  been  failure 
on  the  part  of  the  consignee  or  indorsee  to . 
take  delivery  direct  from  the  ship  on  arrival  that 
the  necessity  for  warehousing  the  goods  arises. 
Now  by  the  Act  in  question  provision  is  made  (1) 
for  enabling  the  owner  of  any  ship  arriving  from 
foreign  parts  to  land  the  goods  on  a  wharf  or  in  a 
warehouse  (sect.  67) ;  (2)  for  preserving  his  lien, 
for  freight  and  other  charges  on  the  goods  so 
landed  (sect.  68) ;  (3)  for  the  discharge  of  this  lien,, 
either  by  the  production  of  a  receipt  or  releaso 
from  the  shipowner  (sect.  69),  or  by  a  deposit  by 
the  owner  of  the  goods  of  the  amount  claimed  for 
freight  and  other  charges  (sect.  70) ;  (4)  for  the 
payment  bv  the  warehouseman  to  the  shipowner 
of  the  whole  deposit  in  fifteen  days  if  there  is  no- 
dispute  between  the  shipowner  and  the  owner  of. 
the  goods  as  to  the  amount  properly  payable  tor 
the  freight,  Ac.  (sect.  71) ;  (5)  for  the  payment  by 
the  warehouseman  to  the  shipowner  of  so  much  of 
the  deposit  as  is  admitted  Dy  the  owner  of  the 
goods  and  for  returning  the  balance  to  the  owner 
of  the  goods  unless  the  shipowner  shall  within, 
thirty  days  take  proceedings  to  recover  the  amount 
in  dispute  from  the  owner  of  the  goods  (sect.  72). 
Throughout  these  sections  the  expression  "owner 
of  the  goods  "  includes  agente  entitled  to  the  pos- 
session of  the  goods — e.a.,  consignees  for  salo 
(sect.  66).  Now,  in  providmg  this  machinery  I  can. 
discover  no  indication  of  any  intention  on  the  part 
of  the  Legislature  to  alter  the  consignee's  liability 
to  pay  the  freight  on  delivery  to  him.  Nay,  more, 
the  Legislature  has  expressly  negatived  any  such 
intention.  See  the  words  at  the  end  of  sect.  70. 
It  is  contended,  however,  that  these' words  can 
only  apply  to  cases  where  the  shipowner  has  a 
remedy  Dy  action  on  the  bill  of  lading  itself,  and 
that  they  do  not  apply  to  a  mere  consignee  for 
sale,  whose  liability  depends  on  a  contract  to  be 
inferred  in  each  particular  case  from  the  circum- 
stances of  that  case,  and  that  no  promise  by  him 
to  pay  freight  can  be  inferred  when  he  deposite. 
the  amount  claimed.  It  is,  moreover,  urged  that, 
as  on  making  the  deposit  he  is  entitled  by  the 
statute  to  receive  the  goods,  there  is  no  con- 
sideration for  any  promise  to  pay  the  freight 
on  delivery.  This  argument  is  ingenious,  but 
to  mT  mind  not  convincing.  The  introduction, 
of  the  machinery  of  a  deposit  was  for  th» 
benefit  both  of  the  shipowner  and  the  consignee. 
It  enables  the  shipovmer  to  discharge  his  ship, 
without  risking  the  loss  of  his  lien,  and  it- 
enables  the  consignee  to  obtain  the  goods  without- 
waiting  to  settle  disputes.  But  the  deposit  is  not 
equivalent  to  payment ;  it  is  only  a  security  for 
payment;  and  it  is  cleai'  to  my  mind  that  the 
deposit  was  never  intended  to  deprive  the  ship- 
owner of  any  right  of  action  which,  apart  from  the 
deposit,  he  would  have  had  against  a  consignee 
obtaining  the  goods.  This  is,  I  think,  made  plain, 
by  the  language  of  sect.  72,  which  clearly  con- 
templates and  expressly  authorises  legal  proceed- 
ings by  the  shipowner  against  the  goods-owner  for 
the  recoveiy  of  money  from  him.  The  legal  pro- 
ceedings here  referred  to  are  such  as  were  usual  in 
such  cases — ^viz.,  an  action  for  the  freight — and 
the  statute  has  always  been  so  construed.  I  do 
not  say  that  a  suit  in  equity  by  the  shipowner 
against  the  consignee  making  the  deposit  and  the 
warehouseman  to  obtain  payment  out  of  the 
deposit  might  not  be  had  recourse  to;  on  the  con- 
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traiy,  I  have  no  donbt  it  might,  and  in  some 
cases — e.g.,  if  the  consi^ee  were  insolvent,  or  in 
Bach  cases  as  Smidt  y.  Tiden — snch  mode  of  pro- 
ceeding would  be  best.  But  no  legislative  enact- 
ment 18  required  to  give  the  shipowner  such  a 
remedy  as  this.  Some  provision,  however,  was 
necessary  to  give  the  shipowner  a  remedy  against 
the  consignee  personaUy,  as  the  deposit  dis- 
charged the  lien.  Such  a  provision  is  found  in 
sect.  72,  even  if  sect.  70  is  insufBcient  for  the  pur- 
pose, as  perhaps  it  is,  or  would  be  if  its  construc- 
tion were  not  aided  by  sect.  72.  I  come,  there- 
fore, to  the  conclusion  that  the  statute  25  &  26 
Vict.  c.  63  preserves  the  liability  which,  but  for 
the  deposit  made  under  its  provisions,  would 
haf e  been  incurred  before  it  passed  by  an  agent 
for  sale  to  pay  the  bill  of  lading  freight  upon 
delivery  of  the  goods  to  him.  The  application  of 
this  view  of  the  Act  to  the  facts  of  the  present 
case  is  easy.  A  cargo  of  apples  belonging  to 
someone  in  Canada  was  shipped  in  the  plaintiffs' 
ship  for  carriage  from  Halifax  to  London.  The 
apples  were  consigned  to  the  defendants  for  sale, 
and  by  the  bill  of  lading  were  made  deliverable  to 
them  or  their  assigns,  "  freight  and  charges  pay- 
able by  consignees  as  per  margin."  Tne  ship 
anived  in  the  Victoria  Docks  on  Saturday,  the 
10th  Dec.  1892.  On  the  12tb  the  defendants 
heard  of  her  arrival,  and  they  paid  the  I  sum 
Of  -1522.  17<.  Id.,  being  the  amount  calculated 
by  the  defendants  from  the  margin  of  the  bill 
of  lading,  to  the  dock  company,  and  at  the 
same  time  the  defendants  gave  the  company 
notice  not  to  part  with  the  money  until  further 
instructions.  All  this  was  done  before  the 
.apples  were  landed.  They  were  landed  on  the 
13th,  and  the  defendants,  having  deposited 
-enough,  became  entitled  to  take  them  away, 
but  owing  to  a  letter  of  the  defendants  of  the 
12th,  the  plaintiffs  could  not  get  the  freight.  On 
the  15th  tne  writ  in  this  action  was  issued  by  the 
plaintiffs  against  the  defendants  for  148Z.  168.  3d., 
the  amount  of  freight  claimed  for  the  apples 
landed.  The  difference  between  this  sum  and  the 
ji&2l.  178.  Id.  was  some  miscalculation,  and  is 
immaterial.  After  the  writ  was  issued  the  defen- 
dants released  the  sum  deposited,  but  it  has  not, 
as  1  understand,  been  accepted  by  the  plaintiffs  in 
consequence  of  these  proceedings.  The  money 
has  since  been  paid  into  court  in  this  action.  If  I 
am  right  in  the  construction  of  the  statute,  the 
defendants  are  personally  liable  for  the  freight. 
This  was  the  view  taken  by  Day,  J.  Whether  the 
tme  view  is  that  the  old  liability  remains  notwith- 
standing the  deposit,  or  that  the  statute  has  sub- 
stituted a  fresh  liability  for  the  old  one  wherever 
it  would  have  existed  but  for  the  deposit,  admits  of 
some  doubt,  which,  however,  is  of  no  importance 
in  this  case.  Whichever  view  is  theoretically  the 
more  correct,  the  defendants  are  wrong.  Theii- 
contention  has  been  throughout  that,  having  made 
a  sufficient  deposit,  they  were  entitled  to  have 
the  apples,  and  were  under  no  personal  liability 
to  pay  the  freight.  If  this  contention  were 
correct,  the  defendants  would  get  the  apples  and 
the  plaintiffs  would  not  get  the  freignt,  which 
might  be  detained  from  them  for  some  time. 
The  contention  of  the  defendants  is  not  in 
accordance  with  the  usnal  course  of  business, 
and  this  action  has  been  brought  in  order  to  have 
the  question  of  their  liability  decided.  The  deci- 
sion ought,   in  my  opinion,  to   be  against  the 


defendants,  and  their  appeal  ought  therefore  to 
be  dismissed  with  costs. 

Smith,  L.J. — The  main  question  in  this  case  ia 
whether  a  shipowner  who  has  carried  goods  in  his 
ship  from  a  loreign  port  to  this  ooun-by.  and  has 
landed  them  into  warehouse,  pursuant  to  sect.  67 
of  the  Merchant  Shipping  Acts  Amendment  Act 
1862,  can  maintain  an  action  at  law  for  freight 
against  a  consignee  of  the  goods  named  in  a  bill 
of  lading  who  is  agent  for  sale  in  this  country  of  a 
foreign  shipper,  and  to  whom  no  property  in  the 
goods  has  passed,  when  such  consignee  has  taken 
delivery  of  the  goods  ex  warehouse,  and  made  the 
deposit  prescribed  by  the  Act.  The  amount  in 
dispute  IS  small,  being  158. 8d.,  but  the  question  is 
one  of  considerable  practical  importance,  for  the 
point  raised  by  the  defendants  is,  whether  a  ship- 
owner in  the  cu'cumstances  of  the  case  is  obliged  to 
have  recourse  to  the  goods  owner  for  his  fre^it, 
and,  if  necessary,  sue  him  upon  the  other  side  ofihe 
Atlantic ;  or  whether  he  can  sue  in  an  action  at  law 
the  receiver  of  cargo  here,  and  thus  settle  all 
matters  in  dispute  regarding  the  freight  with  him. 
The  facte  are  as  follows :  The  plaintiffs  carried  a 
consignment  of  apples  in  their  steamship  from 
Halifax,  Nova  Scotia,  to  London  under  a  bill  of 
lading  which  made  them  deliverable  to  the  defen- 
dante  or  their  assigns,  he  or  they  paying  freight 
for  the  same  in  cash  upon  delivery ;  and  it  was 
also  therein  provided  that  the  shipowners  should 
be  entitled  to  land  the  goods  on  the  quays  of  the 
dock  where  the  steamer  should  dischai^  immedi- 
ately on  her  arrival  No  property  in  the  apples 
passed  to  the  defendante,  and  consequently  tiiey 
were  not  bound  by  the  contract  contained  in  the 
bill  of  lading  between  the  shipowners  and  the 
foreign  shipper.  The  ship  arrived  in  London  on 
the  10th  Dec.  1892.  The  defendante  had  made  no 
entry,  and  were  not  at  the  discharging  berth  ready 
to  teke  delivery  of  the  apples  ex  ship ;  and  there- 
upon the  captein  under  the  provisions  of  the  Act 
and  of  the  bill  of  lading,  as  he  lawfully  might  do, 
proceeded  to  land  them  into  a  warehouse  of  the 
London  and  India  Docks  Joint  Committee,  which, 
as  Day,  J.  found,  was  completed  upon  the  13th 
Dec.,  before  the  writ  in  this  action  was  issued. 
Upon  the  12th  Dec.,  and  before  the  discharge  into 
warehouse  was  completed,  the  defendante  sent  the 
following  notice  to  the  warehouse  owners.  ^Is 
Lordship  then  read  the  letter  of  the  12th  Dec 
and  continued :]  The  1522.  178.  Id.  arose  from 
the  miscalculation  by  the  defendante  of  what 
the  freight  would  come  to,  it  should  have  been 
1482. 168.  3d.  The  dock  company  (who  were  the 
warehouse  owners),  upon  receipt  of  the  notice 
from  the  defendants,  wrote  to  the  plaintiffs  as 
follows  :  [His  Lordship  then  read  the  letter  &om 
the  dock  company  of  the  13th  Dec.  1892,  and  con- 
tinued :]  The  plaintiffs  thereupon-inthe  afternoon 
of  the  13th  Dec.  issued  the  writ  in  this  action 
claiming  the  freight  due,  1482. 168.  3d.,  which  was 
served  upon  the  defendante  upon  the  14th  Dec 
1892.  The  defendante  having  deposited  the 
1522 17s.  Id.  with  the  dock  company,  and  ^ven  the 
notice  of  the  12th  Dec.  1892  as  above  mentioned, 
took  delivery  of  the  apples  ex  warehouse.  They 
now  assert  that  in  these  circuTr stances  they  are 
not  liable  to  be  sued  at  law  by  the  plaintiffs  for 
freight.  They  also  assert  that  there  were  three 
broken  and  plundered  barrels  of  apples  ;  or,  in 
other  words,  that  there  was  a  short  deliveir  of 
thi-ee  barrels,  and  coiHaequently  15e.  3d.  should  be 
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dedncted   from   the    freight   of   1481.   16«.   3d. 
They  say  that,  having  deposited  the  amount  of 
freight  claimed  with  the  warehouse  owners  pur- 
suant to  the  provisions  of  sects.  70  and  71  of  the 
Act,  no  further  liability  attaches  to  them.    Now, 
it  cannot  be   doubted,  if   the  defendants  were 
consignees  of  the  goods  mentioned  in  the  bill  of 
lading,  to  whom  the  property  therein  had  passed, 
that  in  the  circumstances  which  exist  in  this 
case  they  could  be  sued  here  at  law  by  the  plain- 
tifEa  for  freight,  and  that  this  question  of   15^. 
would  be  decided  in  that  action,  and  the  deposit 
with  the  warehouse  owners  by  the  defendants  of 
tJie  freight  claimed  would  be  no  answer  at  all. 
They  -would  be  liable  by  reason  of  the  Bill  of 
Lading  Act  (18  &  19  Vict.  c.  Ill),  which  transferred 
the  contract  contained  in  the  bill  of  lading  to 
them,  and  there  is  no  dispute  as  to  this.    In  my 
judgment  it  is  also  clear  that,  if  the  defendants 
had  made  entry  and  had  taken  delivery  of  the 
goods  ex  ship,  they  could  have  been  successfully 
sued  at  law  for  freight  by  the  plaintiffs,  not  upon 
the  contract  contained  in  the  bill  of  lading,  but 
br  reason  of  having  accepted  the  goods  under  the 
bill  of  lading,  for  this  would  be  good  evidence 
of  a  new  contitict  to  pay  freight  aocording  to  its 
terms,  and  any  jury  or  judge  would  so  hud.    To 
repeat  an  expression  of  the  late  Willes,  J.,  there 
are  a  bushel  of  authorities  to  support  this  pro- 
position.   The  consideration  for  this  new  contract 
would  be  the  shipowner  parting. with  the  goods  to 
the  consignee,  and  thereby  abandoning  his  lien. 
It  was,  however,  argued  for  the  defendants  that 
they  were  not  liable  to  be  sued,  for  they  were 
neither  consignees  named  in  the  bill  of  lading, 
to  whom  the  property  in  the  goods  had  passed, 
nor  had  they  taken  delivery  of  the  goods  ex  ship, 
and  that  the  circumstances  under  which  they 
did  take  delivery  of  the  goods  afforded  no  evidence 
of  a  new  contract  to  pay  freight ;  and  moreover, 
if  they  did,  there  was  no  consideration  for  such  a 
contract,  the  shipowners'  lien  having  been  lost  by 
reason  of  the  deposit  of  the  freight  claimed  by 
the  defendants  under  the  Act  of  1862.    I  would 
point  out  that,  if  no   legal  proceedings  can  be 
maintained  against  the  defendants,  the  strange 
result  will  follow  by  reason  of  the  provisions  of 
the  Act,  viz.,  that  a  consignee,  by  neglecting  to 
make  entry  and  to  be  ready  at  the  ship's  side  to 
receive   the   goods  he  is   about  to  receive,   can 
compel  a  shipowner  to  resort  to  the  warehousing 
clauses  of  the  Act,  and  then,  having  made  the 
deposit  and  thus  obtained  possession  of  the  goods, 
can  force  the  shipowner  to  sne  the  goods  owner 
for  freight    wherever    he    may   happen   to    be ; 
whereas,  if  the   consignee  took  the   goods  as  he 
should,    ex    ship,    he   woidd    be   liable   to    be 
sued  for  freieht;  or  in  other  words,  if  a  consignee 
does  what  he  ought  to  do  he  can  be  sued  per- 
sonally for  freight,  if  he  does  what  he  ought  not 
he  cannot  be.     That  it  is  the  duty  of  a  consignee 
to  be  ready  to  take  delivery  is  dear :  (see  Wright 
V.  New  Zealand  Shipping  Company,  40  L.  T.  iiep. 
N.  S.  413;  4  Ex.  Div.  165  ;  and  Postlethwaite  v. 
Freeland,  42  L.  T.  Rep.  N.  S.  845 ;  5  App.  Cas. 
599.)  In  Meyerstein  v.  Barber  (ubi  sup.)  WtQes,  J. 
traced  the  history  of  the  warehousing  clauses  of 
Uie  Act  of  1862,  and  it  will  be  seen  that  they 
were  passed  for  the  benefit  of  shipowners,  and 
not  of  consignees.     It  appears  to  me  not  neces- 
my  to  decide  the  point  which  was  so  much  argued 
at  uie  bar  for  the  defendants,  whether  by  taking 


delivery  of  the  goods  ex  warehouse  under  the 
circumstances  existing  in  this  case  they  have 
afforded  good  evidence  of  a  new  contract  for  good 
consideration  to  pay  the  bill  of  lading  freight, 
for  in  my  judgment,  when  shipowners  land  goods 
into  warehouse  pursuant  to  the  Act  of  1862,  and  a 
consignee  makes  deposit,  and  thus  gets  rid  of  the 
shipowners'  lien,  and  obtains  possession  of  the 
goods,  and  gives  the  prescribed  notice,  sect.  72  of 
the  Act  designates  such  consignee  as  the  person 
against  whom  legal  proceedings  to  recover  the 
amount  of  freight  not  admitted  to  be  due,  or  other- 
wise for  the  settlement  of  any  disputes  which  may 
have  arisen  concerning  the  same,  are  to  be  taken, 
and  that  these  legal  proceedings  include  at  any 
rate  an  action  at  mw.  Sect.  67  of  the  statute  o£ 
1862  provides  that,  if  the  owner  of  goods  imported 
in  any  ship  from  foreign  ports  to  the  United 
Kingdom  (and  the  term  "  owner  of  goods  "  by 
sect.  66  includes  a  person  for  the  time  being- 
entitled  to  the  possession  of  the  goods  as  agent 
for  the  owner,  and  exactly  describes  the  defen- 
dants' position)  fails  to  make  entr^  of  the  goods,, 
or  having  made  entry  thereof  faols  to  land  and 
take  delivery  of  them  with  all  convenient  speed, 
the  shipo-wners  may  make  entry,  and  land  the- 
same  at  the  time  and  subject  to  the  conditions  of 
the  section.  This,  it  is  admitted,  is  what  the  ship- 
owners in  the  case  have  rightfully  done.  By  sect.  68 
the  shipowner,  by  giving  the  prescribed  notice  to 
the  warehouse  o-wner,  may  preserve  his  lien  for 
freight  which  by  sect.  69  is  to  continue  until- 
the  freight  is  paid.  Sect.  70,  however,  provides 
that  an  o-wner,  which,  as  stated  before,  includes  an 
agent,  for  the  owner  entitled  to  the  possession  of 
the  goods,  may  deposit  with  the  warehouse  owner 
the  amount  of  freight  claimed,  and  thereupon  the- 
shipowner's  lien  is  discharged  -without  preju- 
dice to  any  other  remedy  which  the  ship- 
o-wners may  have  for  the  recovery  of  the  freight. 
If  the  Act  had  stopped  here,  the  point  as  to 
whether  the  shipownei-s  had  or  had  not  any  remedy 
against  the  defendants  upon  a  new  contract  would 
have  necessarily  arisen ;  but  it  does  not  stop  here. 
Sect.  71  enacts  that,  if  such  deposit  be  made,  and 
the  person  making  the  same  does  not  within  fifteen 
days  give  to  the  warehouse  owner  notice  in  writing 
to  retain  it  (stating  in  such  notice  the  sum,  if  any, 
which  he  admits  to  be  payable  to  the  shipowner,  or, 
as  the  case  may  be,  that  he  does  not  admit  any  such 
sum  to  be  payable),  the  warehouse  owner  may  at 
the  expiration  of  fifteen  days  pay  the  deposit  over 
to  -the  shipowner.  Sect.  72  provides  for  the  case 
where  the  deposit  has  been  made  and  the  notice  is 
given  by  the  person  who  made  the  deposit.  The 
-warehouse  owner  is  then  to  immediately  apprise 
the  shipowner  of  such  notice,  and  pay  to  him  out 
of  the  sum  deposited  the  sum,  if  any,  admitted  to 
be  payable  to  him,  and  retain  the  remainder ;  or, 
if  no  sum.  is  admitted  to  be  payable,  then  the 
warehouse  owner  is  to  retain  the  whole  sum 
deposited  for  thirty  days  from  the  date  of  the 
notice,  and  at  the  expiration  of  such  days,  unless 
legal  proceedings  have  in  the  meantime  been 
instituted  by  the  shipowner  against  the  owper  of 
the  goods  (which  includes,  as  T)efoi"e  pointed  out, 
the  agent  for  the  goods  o-wner  who  has  made  the 
deposit)  to  recover  the  sum  not  admitted  to  be 
due.  or  otherwise  for  the  settlement  of  any  dis- 
putes which  may  have  arisen  between  them  con- 
cerning the  freight,  the  warehouse  o-wner  is  to  pay 
back  to  the  goo4s  o-wner  or  the  agent,  as  the  case 
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maj  be,  the  sum  abont  vhich  the  controverar  has 
arisen.  It  will  be  noticed  that  the  words  of  sect. 
72  ore :  "  Unless  legal  proceedincps  have  in  the 
meantime  been  instituted  bj  the  shipowner  against 
the  owner  of  the  goods  to  recover"  what  is  alleged 
~to  be  due — that  looks  to  me  like  an  action  at  law 
— "  or  otherwise  for  the  settlement  of  any  dispute 
which  may  have  arisen  between  them  concerning 
the  fmght  or  other  charges  as  aforesaid  " — that 
is,  the  charges  which  are  referred  to  in  sect.  68, 
and  are  such  for  which  the  shipowner  had  a  lien. 
In  mj  judgment  the  effect  of  this  legislation  is, 
-that  a  consignee  who  makes  deposit,  gives  the  pre- 
-scribed  notice,  and  takes  delivery  of  the  goods  ex 
"warehouse,  is  placed  in  precisely  the  same  position 
as  regards  being  sued  in  an  action  at  law  as  a 
-consignee  who  takes  delivery  of  the  goods  ex  ship, 
or  ot  a  consignee  to  whom  the  property  in  the 
goods  has  passed,  and  who  takes  delivery  of  them 
■ex  warehouse,  and  I  can  find  no  indication  in  the 
-statute  of  making  any  distinction  as  regards 
liability  for  freight  between  different  sorts  of 
consignees  who  become  receivers  of  cargo.  On 
the  contrary,  in  my  judgment  the  provision  in 
sect.  72,  which  enacts  that  legal  proceedings  may 
be  taken  against  the  person  who  makes  the  deposit, 
-was  expressly  inserted  in  order  that  there  should 
"be  no  distinction.  In  my  opinion  the  deposit  by 
the  consignee  is  to  be  made  for  the  purpose  of 
enabling  him  to  obtain  the  goods  with  quick  des- 
patch, and  is  not,  as  is  suggested  by  the  defen- 
dants, for  the  purpose  of  freeing  him  from  all 
liability  relating  to  freight  to  be  paid  for  their 
carriage.  I  cannot  myself  doubt  that  the  legal 
proceedings  mentioned  in  sect.  72  include  at  any 
rate  actions  at  law.  Whether  they  also  include  a 
suit  in  the  old  Gouit  of  Chancery  (for  in  1862,  if 
proceedings  in  equity  were  taken,  they  must  have 
been  in  that  court)  against  the  consignee  in  the 
nature  of  a  bill  filed  by  a  mortgagee  to  es-tablish 
Ills  security  and  take  the  accounts,  to  which  the 
warehouse  owner  would  have  had  to  be  a  party, 
1  need  not,  as  it  seems  to  me,  determine,  though  I 
think  it  would  have  been  open  to  a  shipowner  to 
have  taken  that  course  if  he  had  been  so  advised. 
The  Act  of  1862  was  passed  at  a  time  when  the 
procedure  of  the  courts  of  common  law  and  the 
Court  of  Chancery  was  wholly  distinct,  and  I 
would  point  out  that,  although  actions  at  common 
law  for  freight  against  receivers  of  cargo  ex  ware- 
house have  been  of  constant  occurrence,  I  do  not 
-myself  know  of  a  bill  filed  in  the  Court  of  Chan- 
cery for  that  purpose,  which  must  hare  been  the 
case  if  these  proceedings  were  resorted  to  prior  to 
1873.  Upon  judgment  being  given  in  a  common 
law  action  in  cases  where  deposit  of  freight  has 
been  made,  the  practice  has  been,  when  the  matter 
in  dispute  has  been  determined,  to  order  the  deposit 
money  to  be  paid  out  to  whomsoever  it  has  been 
found  by  the  result  of  the  action  to  belong.  In 
my  judgment,  for  the  reasons  above,  the  plain- 
tiffs have  a  right  of  action  at  law  against  the 
defendants  peisonally,  the  point  they  now  take 
is  not  sustainable,  and  Day,  J.  -was  right 
in  the  conclusion  at  which  he  has  arrived.  Mr. 
Channell,  in  his  able  argument  for  the  defen- 
-dants,  then  took  the  point  that  the  writ  in  the 
action  was  issued  too  soon,  and  that  it  should  not 
have  been  issued  till  after  the  defendants  had 
given  the  second  notice,  which  they  did  to  the 
warehouse  owner  on  the  14th  Dec. — not  a  very 
worthy  point  considering  what  it  was  the  parties 


desired  to  have  settled,  and  have  had  settled  in  a 
Superior  Court  upon  a  15<.  dispute,  and  I  hare 
satisfaction  in  thinking  that  it  is  not  well  founded. 
Mr.  Chaimell  argued  that  the  notice  of  the  12th 
Dec.   1892  by  mo  defendants  to  the  -warehonse 
o-wner  was  not  a  notice  as  required  by  sect.  71  of 
the  Act,  and  that  no  action  could  be  maintained 
until  the  goods  owner  had  stated  how  m-nch  he 
admitted  and  how  much  he  disputed  of  the  freight 
claimed,  and  that  this  was  not  such  a  notice.    In 
my  judgment  business  men  might  well  read  this 
notice  of  the  12th  Dec.,  as  in  fact  the  -warehouse 
owner  did  read  it,  viz.,  a  notice  to  retain  the  whole 
of  the  deposit,  and  that  the  defendants  admitted 
nothing  to  be  then  due  to  the  plaintiffs  for  freight, 
and    the  plaintiffs  were  therefore  within   their 
rights  in  issuing  the    -writ    as    they  did    npon 
receipt  of  the  commuoication  from  the  -warehouse 
owner.    I  should  notice  that  up  to  the  present 
moment  the  defendants  have  not  admitted  that 
their  claim  to  the  I5«.  rebate  of  freight  was  erro- 
neous, and  it  is  only  by  means  of  an  action  that 
the  plaintiffs  can  recover  it.    As  was  stated  by 
Lord  Chelmsford  in  Ireland   v.   LivingiUm  (27 
L.  T.  Rep.  N.  S.  79,  80;  L.  Bep.  6  E.  &  I.  App. 
395,  416),  if,  when  construing  a  mercantile  docu- 
ment which  is  susceptible  of  two  meanings,  the  one 
party  has  bond  fide  adopted  one  of  those  meanings 
and  acted  upon  it,  it  is  not  competent  for  the 
other  afterwards  to  sar  that   he  intended  the 
document  to  be  read  in  the  other  sense  of  which  it 
was  e<^ually  capable.     The    o-ther  should    have 
stated  in  the  document  what  he  did  mean  in  clear 
and  unambiguous  terms.  In  my  opinion  the  point 
about  the  -writ  having  been  issued  two  days  too 
soon  does  not  avail  the  defendants.     The  real 
point  the  parties  intended  to  raise  and  have  deter- 
mined, which  Mr.  Channell  told  us  had  for  some 
time  been  mooted,  was,  whether  a  receiver  of 
cargo  in  the  position  of  the  defendants  could  be 
sued  at  all  bv  the  shipo-wners  for  freight.     I  am 
of  opinion  that  they  can,  and  that  uiis  appeal 
must  be  dismissed  with  costs. 

Davey,  L.J. — In  this  case  I  have  the  misfor- 
tune to  differ,  not  only  from  the  learned  judge  in 
the  court  below,  but  also  from  my  learned  breuiren 
on  this  bench.  Needless  to  say  that,  in  differing 
fix>m  the  judges  of  far  greater  experience  than! 
have  in  cases  of  this  kind,  I  am  almost  certainly 
-vrrong.  But,  as  I  have  formed  an  opinion  on  the 
construction  and  effect  of  the  Act,  I  feel  bound  to 
express  it.  The  -wi-it  in  this  action  was  issued  on 
the  13th  Dec.  1892,  for  the  recovery  from  the 
defendants  of  1<482.  16«.  3d.  for  freight  due  from 
the  defendants  to  the  plaintiffs  on  apples,  the 
particulars  of  which  are  given.  The  question  we 
have  to  decide  is,  whether  the  plaintiffs  had  a  right 
of  action  against  the  defendants  for  the  fr«^t. 
The  defendants  are  the  consignees  named  in  tiie 
bill  of  lading  of  the  goods,  but  they  were  not  tiie 
owners  of  the  goods,  and  had  no  property  in  them. 
It  is  admitted  that  they  were  not  parties  to  the 
contract  contained  in  the  bill  of  lading,  and  could 
not  be  sued  upon  that  contract  or  under  the  pro- 
visions of  the  Bills  of  Lading  Act.  It  was  decided 
in  Sanders  v.  Vanzeller  (u6t  sup.),  and  is  esta- 
blished law,  that  acceptance  of  goods  under  a  hill 
of  lading  does  not  by  implication  of  law  oonstitate 
an  agreement  to  pay  freight  according  to  the  UU 
of  lading,  but  such  an  acceptance  may  be  eridenoe 
(stronger  or  weaker,  according  to  other  circoin- 
stances)  of  a  new  contract  to  make  the  payments 
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stipulated  in  the  bill  of  lading.    It  is,  however, 
conceded  by  the  defendants  that,  when  a  consignee 
takes  delivery  from  the  master,  a  jniy  ought  to 
find  snch  a  contract.    The  contract  in  such  a  case 
would  be  that,  in  consideration  of  the  shipowner's 
delivering  the  goods  and  thereby  waiving  his  lien, 
the  consignee  agrees  to  pay  (see  oer  Parke,  B.  in 
Young  y.  Moeller,  5  E.  &  B.  755, 160).    The  plain- 
tLSs  contend  that  such  a  contract  otight  to  be 
implied  in  the  present  case,  and  of  that  opink>n 
was  the  learned  judge  in  the  court  below,  and  they 
say  alternatively  that  a  new  right  of  action  is 
pven  by  sect.   72   of    the   Merchant    Shippiiu^ 
Acts  Amendment  Act  1862.      What   happened 
in  the   present  case  was  this :    The  defendants 
did    not   make    entry  of   the  goods,  and  were 
not  ready  to  take  delivery  over  the  ship's  side. 
On  the  12th  Dec.    the  master  gave    notice  to 
the  dock  company  to  take  the  goods  and  hold 
them    for   the    freight    under    sect.   68  of  the 
Act.     On  the  same  £iy  the  defendants  handed  to 
the  dock  company  a  cheque  for  1521.   17*.  Id., 
bdnjg  the  full  amount  of  freight  claimable  under 
the  bill  of  lading,  as  calculated  by  them,  accom- 
panied by  a  letter,  which  has  been  already  read. 
This  was  intended  to  be  a  deposit  under  sect.  70. 
It  has   been  contended  that  this  letter  was  not 
intended  to  operate  as  a  notice  to  retain  the  whole 
amount  under  sect.  71,  but  was  merely  an  intima- 
tion that  further  instructions  would  be  given  in 
due  ooai«e.    The  dock  company  certainly  under- 
stood it  as  a  notice  to  retain  the  whole,  as  shown 
by  their  letter  to  the  shipowners.     The  notice  is 
at  best  ambiguous,  and  in  accordance  with  the 
sound  principle  laid  down  by  the  House  of  Lords 
in  IreUmd  v.  Livingston  (ubt  rup.),  the  defendants, 
who  were  the  authors  of  it,  cannot  complain  of  its 
being   so  understood.    I  shall  assume,  for   the 
purpose  of  my  judgment,  that  it  was  a  retainer  of 
the  whole  freight,  but  subject  to  be  afterwards 
modified  or   qualified    by  another    notice.    The 
learned  judge  found  that  the  goods  were  delivered 
by  noon  of  the  13th  Dec.  to  the  dock  company,  and 
were  afterwards  delivered  by  the  dock  company  to 
the  defendants.    Sect.  70  of  the  Act  is  as  fellows : 
[His  Lordship  read  sect.  70,  and  continued :]    The 
effect  of  the   deposit  made  by  the  defendants, 
which  was  in  excess  of  the  sum  actually  claimed, 
was    therefore    to    discharge     the     shipowners' 
lien  on  the  goods,  and  the  plaintiffs  ceased  from 
the  time  when  the  deposit  was   made  and  the 
goods  delivered  to  the  dock  company  to    have 
any   further    interest    in   or   control    over   the 
goods.    They  had  no  power  to  interfere  with  the 
delivery  of  the  goods  to  the  defendants  by  the 
dock  company.    In  other  words,  I  am  of  opinion 
that  from  the  time  of  completion  of  the  combined 
transactions  of  the  deposit  by  the  defendants  and 
the  delivery  by  the  plaintiffs  to  the  dock  com- 
pany, the  plaintiffs  exchanged  their  lien  or  right 
of  retainer  of  the  goods  for  an  active  lien  or  right 
to  obtain  payment  out  of  the  sum  deposited,  but 
they  retained  any  other  remedy  which  they  had  at 
that  time  for  recovery  of  the  freight.    Had  they 
at  that  time  a  right  of  action  for  the  freight 
aeainst  the  defendants,  or  was  there  any  evidence 
of  a  contract    by    the    defendants  to  pay  the 
freight  P   I  think  not.    I  do  not  see  any  materials 
out  of  which  such  a  contract  could  be  implied. 
There  was  no  consideration  for  such  an  implied 
contxact.    The  lien  was  discharged  by  the  statute, 
md  if  it  be  said  the  plaintiffs  gave  up  their  lien 
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by  delivery  to  the  dock  company  to  the  order  of 
the  defendants,  that  may  conceivably  have  been  in 
consideration  of  the  defendants  having  discharged 
the  lien  by  making  the  deposit,  but  certainly  was 
not  in  consideration  of  the  defendants  entering 
into  a  new  contract  to  make  themselves  personally 
liable  to  pay  over  again.  It  may  be  further 
observed  that  the  deGvery  to  the  order  of  the 
defendants  when  the  lien  was  discharged  (as  it  was 
by  the  statute)  was  in  pursuance  and  performance 
of  the  original  contract  between  the  i^pper  and 
the  shipowner.  The  shipowners  retain  all  their 
existing  remedies,  but  tney  do  not  so  far  acquire 
any  new  right  of  action  under  a  new  contract. 
But  it  is  said  that  by  sect.  66  the  expression 
"  owner  of  goods  "  includes  every  person  who  is  for 
the  time  being  entitled  as  owner  or  agent  for  the 
owner  to  the  possession  of  the  goods,  subject  in 
the  case  of  a  lien  (if  any)  to  such  lien.  This  is 
true ;  but  it  does  not,  of  course,  make  the  person 
entitled  aa  agent  liable  to  whatever  rights  of 
action  the  real  owner  would  be  liable  to.  It  was 
then  contended  that  sect.  72  gives  the  same  right 
of  action  against  every  person  coming  within  the 
definition  of  owner,  as  the  shipowner  has  against 
the  owner,  because  (as  I  understand  the  argument) 
such  a  construction  is  necessary  in  order  to  work 
the  machinery  of  the  section.  The  section  is  an 
important  one.  The  material  words  for  the 
present  purpose  are,  "  at  the  expiration  of  such 
thirty  days,  unless  legal  proceedings  have  in  the 
meantime  been  instituted  by  the  shipowner 
against  the  owner  of  the  ^oods  to  recover  tiie  said 
balance  or  sum,  or  otherwise  for  the  settlement  ot 
any  dispute  which  may  have  arisen  between  them 
concei-mng  such  freight."  It  is  said  that  this 
contemplates  that  le^  proceedings  may  be  insti- 
tuted by  the  shipowners  against  the  persons 
included  in  the  expression  "the  owner  of  the 
goods,"  in  which  I  agree ;  but  it  is  further  said 
that  no  effectual  proceedings  can  be  had  unless 
you  imply  a  right  of  action  for  the  freight 
against  (among  others)  the  consignee,  and  that  it 
would  be  absurd  in  a  case  like  the  present  to 
relegate  the  shipowner  to  his  action  against 
the  foreign  or  (it  may  be)  unknown  princi- 
pal If  1  thought  this  the  necessary  result 
of  not  holding  that  the  shipowner  has  a  right  of 
action  for  the  freight  against  the  consignee,  I 
might  yield  to  the  argument,  notwithstanding 
the  difficulty  which  I  felt  in  saying  that 
a  new  right  of  action  can  be  given  by  such  words 
as  I  find  in  sect.  72.  But  I  do  not  think  it  is,  and, 
curiously  enough,  an  illustration  of  what  seems  to 
me  to  be  the  true  answer  to  the  argument  is  to  be 
found  in  an  amendment  made  by  the  present 
plaintiffs  in  their  statement  of  claim.  I  am  of 
opinion  that  the  effect  of  the  group  of  clauses 
under  consideration,  and  particularly  sect.  72,  is 
to  give  the  shipowner  a  right  to  be  paid  his  freight 
out  of  the  sum  deposited,  which,  subject  to  such 
payment,  belongs  to  the  person  who  made  the 
deposit.  Call  it  what  you  will,  it  is  a  security  to 
him  for  his  freight ;  and  I  think  he  has  the  same 
right  as  any  oflier  security  holder  to  take  legal 
proceedings  against  the  person  entitied  to  tne 
subject-matter  of  the  security  subject  to  the 
charge,  to  have  his  right  declared  and  the  amount 
due  to  him  ascertained  and  raised  and  paid  out  of 
the  property  charged.  It  wUl  be  observed  that 
the  words  of  the  section  are  "  legal  proceedings '' 
not  only  "to  recover  the  balance  or  sum,"  bnt 
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"  or  otherwise  for  the  settlement  of  any 
disputes  which  may  hare  arisen  between  them  con- 
cerning such  freight."  These  words  seem  to  me 
to  exactly  describe  such  legal  proceedings  in  the 
nature  of  a  mortgagee's  suit  as  I  hare  mentioned 
above,  and  I  have  no  doubt  such  an  action  could 
be  maintained.  Inasmuch,  therefore,  as  it  is  not, 
in  my  opinion,  necessary  in  order  to  work  the 
machinery  of  sect.  72  to  imply  a  right  of  action  for 
freight  against  the  consignee  where  it  does  not 
exist  apart  from  the  section,  I  do  not  think  that 
such  a  right  of  action  ought  to  be  implied  or  is 
given  by  sect.  72.  The  plaintiffs'  claim  was,  and 
is,  for  1482.  16s.  3d.  The  defenda.nts,  after  action 
brought,  direct  the  dock  company  to  tender  a  sum 
less  than  that  by  15s.  only,  which  was  refused. 
On  the  3rd  Jirne  1893  the  plaintifls  amended  their 
claim  by  claiming  a  lien.  No  question  is  raised 
as  to  the  propriety  or  regularity  of  this  amend- 
ment, and,  in  my  opinion,  there  being  this  dispute 
about  15s.,  it  was  the  proper  course  for  the  phtin- 
tifis  to  take  in  order  to  settle  the  dispute  which 
had  arisen  between  them  concerning  the  freight. 
The  result  is,  in  my  opinion,  that  the  action  as 
originally  framed  was  misconceived,  and  down  to 
the  amendment  the  plaintiffs  were  wrong ;  but  I 
think  the  plaintiffs  on  their  amended  statement  of 
claim  are  entitled  to  a  judgment  for  payment  to 
them  of  the  amount  of  their  claim,  which  is  now 
admitted,  out  of  the  fund  which  has  been  brought 
into  court,  but  not  to  a  personal  judgment  against 
the  defendants.  As  the  appeal  will,  of  course, 
be  dismissed  with  costs,  it  is  unnecessary  for  me 
to  say  how  I  think  the  costs  of  the  action  should 
be  borne. 

Solicitors  for  the  appellants,  Deveretue  and 
Heiron. 

Solicitors  for  the  respondents,  Crump  and  Son. 


Tueiday,  Feb.  13. 

(Before  Lord  Ebheb,  M.B.,  Lopes  and 

Davet,  LJJ.) 

Haddow  v.  Mobton  ;  Tboxtt,  Claimant,  (a) 

APPEAL  PBOM  THE  QUKBN'S  BENCH  DIVISION. 

County  Court — Interpleader — Goods  taken  in 
execution — Deposit  by  claimant  of  value  of  aoods 
— Judgment  on  issue  for  execution  creditor — 
B^osit  paid  out  to  execution  creditor — Re- 
setture  of  goods  6y  creditor  for  the  same  judgment 
debt— Estoppel— County  Courts  Act  1888  (51  * 
52  Vict.  e.  43),  s.  156. 

Upon  an  interpleader  issue  between  an  execution 
creditor  and  a  claimant  to  goods  seized  in 
execution,  the  claimant  deposited  the  value  of  the 
goods  in  court,  under  sect.  166  of  the  County 
Courts  Act  1888.  The  execution  creditor  suc- 
ceeded at  the  trial  of  the  issue,  and  the  money 
deposited^  by  the  datmant  was  ordered  to  be  paid 
over  to  him.  The  emecution  creditor  then  seized 
the  same  goods  again  in  respect  of  the  unpaid 
balance  of  the  same  judgment  debt.  The  claimant 
claimed  the  goods  again,  and  again  deposited  the 
value  of  the  goods  tn  court.  Upon  the  trial  of 
the  second  interpleader  issue : 

Held,  that,  by  taking  out  of  court  in  the  first  inter- 
pleader issue  the  money  dqaosited  by  the  claimant, 
the  execution  creditor  was  estopped  in  the  second 

(a)  Baported  by  E.  Maklxt  Shitb,  Esq.,  B«rrliter-»t-L«ir. 


interpleader  issue  from  denying  that  as  againd 

himself  the  goods  were  the  goods  of  the  daimtnt. 
Judgment  of  the  Queen's  Bench  Division  (69  L.  T, 

Sep.  N.  8.  859 ;  (1894)  1  Q.  B.  95)  affirmed. 
This  was  an  appeal  from  a  jadgment  of  the 
Queen's  Bench  Division   (Charles   and   Wright, 
JJ.)  allowing  an  appeal  from  a  decision  of  the 
judge  of  the  Wandsworth  County  Court. 

Haddow  obtained  judgment  in  tiie  Coun^  Court 
against  Morton  for  282.  and  costs.  He  then 
seized  in  execution  certain  goods  which  were 
claimed  by  Ellen  Trout.  Sne,  acting  imder 
sect.  156  of  the  County  Courts  Act  1888,  ^posited 
with  the  bailiff  252.,  being  the  amount  of  the 
value  of  the  goods  claimed,  to  abide  the  decisioD 
of  the  judge  upon  the  claim. 

At  the  trial  of  the  interpleader  issue,  the 
County  Court  judge  held  that  the  claimant  had 
failed  to  establish  ner  daim,  and  he  ordered  the 
252.  deposited  by  her  to  be  paid  over  to  the 
exeontion  creditor,  the  plaintiff  in  the  issue. 

Haddow  then  seized  the  same  goods  agun,  in 
respect  of  the  unpaid  balance  of  the  same  judg- 
ment debt.  Trout  claimed  the  goods,  and  deposited 
another  252.  in  court  as  before. 

On  the  trial  of  the  second  interpleader  isnie, 
the  County  Court  judge  gave  judgment  for  the 
execution  creditor. 

Upon  the  claimant's  appeal,  the  Queen's  Bench 
Division  (Charles  and  Wright,  JJ.),  holding  that 
the  execution  creditor  was  estopped,  by  taking  the 
money  out  of  court,  from  denying  that  the  goods 
were  the  goods  of  the  claimant,  reversed  the 
decision  of  the  County  Court  judge  and  gave 
judgment  for  the  claimant. 

The  execution  creditor  appealed. 

C2«er  for  the  execution  creditor. — The  queetioo 
is,  whether  a  claimant,  who  has  no  title  to  goods, 
for  so  the  County  Court  judge  held  at  the  teial  of 
the  first  interpleader  issue,  can,  by  paving  into 
court  the  value  of  the  goods,  prevent  a  jadgment 
creditor  from  levying  execution  on  them.  The 
claimant  obtained  no  titie  to  the  goods  as  against 
the  world  by  paying  money  into  court,  and  it  is 
submitted  that  this  plaintiff  is  in  no  worse  poeition 
than  any  other  execution  creditor  of  Morton. 
If  there  is  an  estoppel  in  this  case,  there  will  be 
an  estoppel  against  the  plaintiff,  by  which  he  viU 
be  prevented  from  seizing  these  goods  under  any 
other  judgment  that  he  may  get.  The  case  is 
really  the  same  as  if  the  claimant  had  lent  money 
to  the  debtor,  and  the  plaintiff  is  in  the  same 
position  with  regard  to  her  as  he  is  in  with  r^ard 
to  the  debtor.  There  can  be  no  estoppel  here, 
because  the  goods  are  in  fact  the  property  of  the 
debtor. 

Lawson  Walton,  Q.C.  {Horace  Browns  '"ith 
him),  for  the  claimant,  was  not  called  upon. 

Lord  EsHEB,  M.B. — The  question  in  this  cue 
is,  whether  the  plaintiff,  in  this  interpleader  issoe, 
is  entitled,  as  against  the  claimant,  to  take  out  of 
court  the  money  which  she  has  paid  in.  The 
facts  of  the  case  are,  that  the  plaintiff,  hanng 
previously  seized  the  very  same  goods  in  lespetA 
of  the  very  same  judgment  debt  as  now,  the 
claimant  claimed  them,  and  upon  the  trial  of  an 
interpleader  issue  the  plaintiff  succeeded.  He 
then  took  out  of  court  the  money  which  the 
claimant  had  paid  in,  which  was  equal  to  the  foil 
value  of  the  goods  he  had  seized.  The  pUintif 
then  seized  the  same  goods  again  in  reepectof  the 
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■ame  judgment  debt,  and  the  claimant,  having 
again  paid  the  value  of  the  goods  into  court, 
the  plaintiff  now  says  that  he  is  entitled  to  take 
out  of  oourt  the  second  amount  which  has  been 
paid  in.  That  is  to  say,  he  wants  to  take  twice 
the  value  of  the  goods  he  has  seized.  I  think 
that,  as  against  the  same  claimant,  he  has  no  right 
to  do  that  in  respect  of  one  and  the  same  judg- 
ment.   The  appeal  must  be  dismissed. 

Lopes,  L.J. — ^I  agree,  and  adopt  the  words  used 
by  Wright,  J.  in  the  court  below,  when  he  said : 
"I  agree  that  by  the  payment  into  court  she  did 
not  acquire  any  property  in  the  goods ;  but  I 
think  that  the  judgment  creditor,  oy  taking  out 
of  conrt  the  money  paid  in  by  the  claimant, 
elected  to  accept  the  money  in  lieu  of  the  goods, 
and  was  thereby  estopped  from  afterwards  denying 
that  as  against  himaeif  the  goods  were  the  good! 
of  the  claimant." 

,     .  .       agree.  Appeal  ditmissed. 

Solicitor   for  the   execution   creditor,  H.   B. 
Jotiet. 
Solicitor  for  the  claimant,  F.  A.  K.  Doyle. 


Friday,  Feb.  23. 

(Before  Lord  Esrbb,  M.B.,  Lopbb  and 

Davet,  L.JJ.) 

Allikson  v.  The  General  Gottncii.  of  Medi- 

CAL  Education   and  Reqistration.  (a) 

APPEAL  FBOM  THE  QXJEEN'S  BENCH  DIVISION. 

Judicial  inquiry — Disgualificaiion  of  member  of 
tribunal — Judge  and  accuser — Evidence  of  biat 
— Medical  register — Medical  practitioner — In. 
famous  conduct  in  a  profetsional  respect — 
Medical  Act  1858  (21  <i^  22  Vict.  c.  90),  s.  W. 

Where  the  deeieum  of  a  person  toho  has  acted  in  a 
judicial  eapacity  is  impugned  on  account  of  bias, 
other  than  in  the  nature  of  a  pecuniary  interest 
in  his  decision,  the  only  question  for  the  court 
to  consider  is,  whether  his  relation  to  the  matter 
before  him  urns  such  as  to  form  a  reasonable  and 
swttantial  ground  for  su^ecting  him  of  bias. 

By  sect.  29  of  the  Medical  Act  1858,  if  any  regis, 
tered  medical practitumer  shall  after  due  inquiry 
be  judged  by  the  General  Council  of  Medical 
Education  and  Registration  to  have  Mem  guilty 
of  "infamous  conduct  in  any  professional 
respect,"  the  council  may  cause  his  name  to  be 
erased  from,  the  register  which  they  a/re  by  the 
Act  directed  to  keep. 

Held  {affirming  the  decision  of  Collins,  J.),  that,  if 
a  miedical  man  in  the  pursuit  of  his  profession 
has  done  something  with  respect  to  it  which  would 
be  reasonably  regarded  as  disgraceful  or  dis- 
honourable  by  his  professional  brethren  of  good 
repute  and  com/petency,  that  is  evidence  of  "  in- 
famous conduct  in  a  professional  respect." 

This  was  an  appeal  from  the  judgment  of  Gollina, 
J.  at  the  trial  of  the  action  without  a  jury. 

The  plaintiff  was  a  medical  practitioner,  and 
the  de&ndant  council  having  ordered  his  name 
to  be  erased  from  the  register  which  is  kept  by 
them  under  the  Medical  Act  1858,  he  brought  this 
action  claiming  an  injunction  against  the  council 
to  restrain  them  from  keeping  his  name  erased, 
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and  a  mandatory  injunction  ordering  them  to  put 
his  name  back  in  the  register. 

By  the  Medical  Act  1858  (21  &  22  Yict  c.  90)  it 
is  provided  as  follows : 

Sect.  29.  If  any  registered  medioal  pmotitioner  ghall 
be  oonvioted  in  England  or  Iraland  of  any  felony  or  mU- 
demeanour,  or  in  Scotland  of  any  crime  or  offenoe,  or 
shall  after  due  inquiry  be  judged  by  the  general  oounoil 
to  have  been  guilty  of  infamous  conduct  in  any  profes* 
sional  respect,  the  general  oonncil  may,  if  they  think  fit, 
direct  the  registrar  to  erase  the  name  of  such  medical 
piaotitiouer  from  the  register. 

In  May  1892  the  general  council  gave  the  plain- 
tiff notice  to  appear  before  them  and  answer  a 
complaint  made  against  him  that  he  had  been 
guilty  of  "in&mou8  conduct  in  a  professional 
respect." 

Two  grounds  of  complaint  were  brought  for- 
ward, one  was  the  advertisements  which  he  had 
been  publishing  for  some  time  in  a  newspaper  in 
which  he  made  serious  accusations  against  all 
medical  men,  except  himself,  and  agamst  many 
of  the  methods  of  medical  science  as  genetallT 
followed  by  the  medical  profession,  and  in  which 
also  he  held  himself  out  as  the  one  person  to 
whom  people  in  Ul-health  should  come  for  relief. 
These  advertisements  were  published  with  the 
view  of  increasing  his  medical  practice  and  obtain- 
ing fees.  The  other  ground  of  complaint  referred 
to  a  book  on  vaccination  which  the  plaintiff  had 
published.  This  book  met  with  great  disapproval 
among  the  medical  profession,  and  the  plaintiff 
had  promised  to  withdraw  it  from  circulation.  In 
f act^  however,  his  interest  in  the  book  passed  from 
him  to  the  Anti-Yaccination  Socie^,  and  the 
plaintiff  continued  afterwards  to  advise  his  patients 
to  go  to  the  Anti- Vaccination  Society  and  in- 
directly promoted  the  sale  of  the  book. 

The  complaints  against  the  plaintiff  were  laid 
before  the  defendant  council  by  the  committee  at 
the  Medical  Defence  Union,  a  society  of  medical 
men,  one  object  of  which  was  the  protection  of 
the  honour  of  the  medical  profession. 

A  Dr.  Fhillipson  had  been  for  some  time  a  sub- 
scribing member  of  this  society,  and  was  also  a 
vice-president,  and  as  such  was  an  ex-offioio 
memoer  of  its  committee. 

On  the  3rd  May  1892  he  was  elected  a  member 
of  the  defendant  council,  and  he  thereupon  sent 
in  to  the  Defence  Union  a  resignation  of  his 
membership.  By  the  rules  of  the  Defence  Union 
a  resignation  of  membership  was  not  complete 
until  uie  lapse  of  two  months  from  the  day  when 
it  was  sent  in. 

On  the  28th  May  he  attended  a  meeting  of  the 
defendant  council,  at  which  the  complaints  against 
the  plaintiff,  which  were  brought  by  the  committee 
of  the  Defence  Union,  came  on  for  heating. 
After  due  inquiry  the  council  judged  the  plaintiff 
to  have  been  guilty  of  "infamous  conduct  in  a 
professional  respect,"  and  directed  the  registrar 
to  erase  the  plaintiff's  name  from  the  register. 

Dr.  Philli;^n  had  not  attended  any  meeting 
of  the  committee  of  the  Defence  Union  at  whicH 
complaints  against  the  plaintiff  were  discussed, 
and  until  the  28th  May,  when  the  defendant 
council  heard  the  case  against  the  plaintiff,  he  had 
no  personal  knowledj^  whatever  of  the  complaints 
made  against  the  plaintiff. 

The  action  for  an  injunction  against  keeping 
the  plaintLfTa  name  erased  from  the  register,  ana 
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askmfc   that   the  defendant   connoil  should    he 
ordered  to  insert  his  name  again  on  the  register, 
was  tried  hy  Collins,  J.,  withoat  a  jury,  and  the 
learned  judge  gave  judgment  for  the  deaendanta. 
The  plaintiff  app^ed. 

Coleridge,  Q.C.  and  Schuliesa  Young  for  the 
plaintift. — There  are  two  reasons  upon  which  we 
submit  that  this  judgment  is  wrong.  First,  Dr. 
Fhillipson,  being  a  member  of  the  committee  of 
the  Defence  Union  and  a  member  of  the  body 
who  tried  the  plaintiff's  case,  was  in  the  position 
of  both  judge  and  accuser.  His  position  renders 
the  decision  of  the  council  wholfy  void.  Public 
policy  requires  not  only  that  persons  acting 
jadicially  shall  in  fact  be  free  from  any  bias  or 
prejudice,  but  also  that  they  shall  be  free  from 
any  suspicion  of  bias.  This  is  the  view  expressed 
by  Fry,  L.J.,  in  his  dissenting  judgment  in 
Leeaon  v.  The  Oeneral  Council  ofmedical  Edtusa- 
tum  and  Begistration  (61  L.  T.  Bep.  N.  S.  849  ; 
43  Oh.  Div.  366),  and  it  is  submitted  that  his  view 
was  the  correct  one : 

Beg.  V.  Qauford,  66  L.  T.  Bep.  N.  S.  24 ;  (1892)  1 
Q.  B. 381 ; 

Beg.  V.  Meyer,  84  L.  T.  Bep.  N.  S.  247;  1  Q.  B. 
Div.  173 ; 

Beg.  V.  Henley,  61  L.  J.  135,  M.  C. 
[Lopes,  L.J.  referred   to  Beg.  v.  Sandtley,  8 
Q.  B.  Div.  383.]    Striking  a  man's  name  off  the 
medical  register  is  a  judicial  act  .- 

Partridge  v.  The  Oeneral  Council  of  Medical  Edu- 
cation and  Regittration,  62  L.  T.  Bep.  N.  S. 
787 ;  26  Q.  B.  Div.  90. 
Though  Dr.  Fhillipson  did  not  personally  take 
any  part  in  the  committee  of  the  Defence  Union 
in  the  plaintiff's  case,  yet  it  is  a  necessary  legal 
inference  that  the  committee  were  acting  as  his 
agents  in_  what  they  did  in  tiie  matter.  The 
second  objection  to  the  decision  of  the  defendant 
council  is,  that  there  was  no  evidence  of  any 
"  infamous  conduct  in  a  professional  respect "  on 
the  part  of  the  plaintifc.  "  Infamous  conduct " 
means  conduct  that  is  infamous  per  se.  The 
plaintiff  ought  to  have  been  shown  guilty  in  the 
first  place  of  conduct  infamous  per  se,  and  then  it 
should  have  been  shown  that  such  conduct  was  in 
a  professional  matter,  before  he  could  be  brought 
within  the  words  of  sect.  29. 

B.  T.  Beid,  Q.C.  and  lluir  Mackenzie  for  the 
defendants. — The  bias  alleged  against  Dr.  Fhillip- 
Bon  is  not  of  a  pecuniaiy  nature.  If  it  were,  the 
proof  of  the  smallest  pecuniary  interest  would  be 
enough  to  disqualify  nim  from  acting  judicially 
in  this  matter;  but,  as  the  bias  is  not  of  that 
nature,  the  question  for  the  court  is  one  of  sub- 
stance and  tact,  whether  his  interest  in  the  case 
before  him  was  so  substantial  that,  in  the  opinion 
of  the  court,  he  may  reasonably  be  suspected  of 
bias.  That  is  the  effect  of  the  decision  of  the 
majority  of  the  court  in  Leeson's  case  (libi  evp.), 
and  that  decision  is  binding  on  this  court.  There 
must  be  more  than  a  possibility  of  bias ;  there 
must  be  a  real  possibility,  or  a  possibility  with  a 
probability : 

Beg.  V.  Farrant,  57  L.  T.  Bep.  N.  S.  880 ;  20  Q.  B. 
Div.  58; 

Beg.  V.  Band,  L.  Bep.  1  Q.  B.  230. 
The  court  should  not  inquire  into  the  character 
of  the  person  alleged  to  be  biassed.    The  only 
question  for  the  court  to  consider  is,  whether 
his  podtaon  is  such  tiiat  an  ordinaiy  person  in  the 


same  position  would  be  likely  to  be  biassed.  Upoii 
the  second  objection  which  has  been  taken  hBK, 
it  is  submitted  that  the  expression  used  in  sect  29 
means  professional  infamy.  It  means  sometiiing 
which  the  medical  profession  would  consider 
infamy.  A  mere  breach  of  a  professional  rule 
would  not  necessarily  be  infamous;  but  an  en- 
deavour by  a  medical  man  to  discredit  the  whole 
medical  profession,  except  himself,  with  the  object 
of  attracting  business,  and  so  making  money,  is 
infamous  professionally.  If  there  was  any  evi. 
dence  of  such  conduct  before  the  defendant 
council,  then  its  decision  cannot  be  oTermled  by 
this  court : 

Allbntt  V.  The  General  OouneU  <^Jledieal  SdueO' 

tion  and  Begistration,  61  L.  T.  Bep.  N.  S.  585; 

28  Q.  B.  Div.  400. 

Coleridge,  Q.O.  replied. — ^Possibly  the  pecoliari' 
ties  of  the .  plaintiff's  tenets  may  not  oommend 
themselves  to  the  medical  profession;  but  the 
question  is  whether  he  propagated  them  honestly 
or  not. 

Lord  Ebheb,  M.B. — In  this  case  the  grounds  of 
the  plaintiff's  claims  are  two.    The  first  is,  that  Dr. 
Fhillipson,  one  of  the  members  of  the  diefendaBt 
council  who  adjudicated  upon  the  plaintiff's  case^ 
was  disqualified  from  so  acting,  so  that  the  deci- 
sion of  the  coimcil  was  rendered  not  only  illegal 
but  void.  The  second  ground  is,  that  there  was  no 
evidence  upon  which  the  council  could  reasonably 
find  that  the  plaintiff  had  been    guilty  of  "in- 
famous conduct  in  a  professional  respect."    It  is 
admitted  that,  if  the  plaintiff  can  now  make  good 
either  of  these  two  objections,  the  decision  oi  the 
council  is  illeg^  and  void,  and  in  either  case,  I 
presume,  the  plaintiff  would  be  entitled  to  the 
relief  which  he  asks  for.    The  first  question,  then, 
is  this,  Was  Dr.  Fhillipson  in  such  a  position  ai 
to  make  his  participation  in  the  decision  of  tiie 
council  iUegal  as  bemg  against  public  policy  P    If 
he  was  in  such  a  position,  then  tne  decision  of  the 
council  was  rendered  wholly  void.     Now,  it  is  said 
that  he  was  incapacitated  from  taking  part  in  the 
decision  because  he  was,  or   might  be,  biassed. 
That  he  had  any  pecuniary  intei^st  in  the  matter 
is   not  suggested,   but   it   is  suggested    that  he 
might  have  had  a  bias.    We   are  bound  to  act 
according  to  the  decision  of  this  court  in  Leeeon 
V.  The  Oeneral  Council  of  Medical  Education  and 
Begistration  (ubi  sup.).    It  may  be  that  some  of 
us  (of  whom  I  am  not  one)  would  have  preferred 
that  that  case  should  have  been  decided  according 
to  the  view  which  was  taken  by  Fry,  L.  J. ;  but,  u 
we  are  now  bound  by  that  decision,  all  we  have  to 
do  with  regard  to  it  is  to  discover  rightly  what  it 
did  decide  and  whether  it  embraces  the  present 
case.    It  seems    to   me  that,  in    that  case,  the 
majority  of  the  court  decided  that  where  a  person 
who  has  taken  part  in  a  judicial  proceeding,  or,  m 
other  words,  has  sat  in  judgment  on  a  case,  has 
any  monetary  interest  in    the    result,  however 
small,  the  court    will  not  inquire  further  as  to 
whether  he  was  really  biassed  or  in  any  way  likely 
to  be  biassed.    The  court  will  say  at  once  that  it 
is    against    public    policy.      But    Leeson's  case 
(ubi  sup.)  also  decides  that  a   person    who   is 
to  sit  as  a  judge  may  have  other  positiona  or 
relations  to  the  matter  which  may  incapacitate 
him  from  acting  as  a  judge,  as  to  which  it  may  be 
a  crucial  question  whether  he  was  in  substance  and 
n  fact  incapacitated  by  bias*  from  sitting  as  a 
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judge.    The  anestion  then  ia  one  of  anbatanoe  and 
of  fact  in  each  particular  case.    What  is  the  fact 
to  be  decided  F    If  hia   relation  to    the  matter 
'which  ia  the  aubject  of  the  judicial  proceeding  ia 
anch  that  he  can  by  no  poaaibility  be  biaaaed, 
then  it  aeema  clear  tiiat  there  is  no  objection  to 
Ms  acting  aa  judge.     The  queation  ia  not  whether 
in  fact  he  was  or  was  not  biassed.    The  court  can- 
not inquire  into  that.    But   there   ia  aomething 
between  those  two  propoaitiona.    In  the  adminis- 
tration of  juatice,  whether  bj  a  recognised  legal 
court  or  by  persona  who,  although  not  a   legal 
public  court,  ore  acting  in  the  same  sort  of  capa- 
oitjr,  public  policy  requires    that,  in  order  that 
there  may  be  no  doubt  as  to  the  purity  of  the 
aflminiatration,  any  person  who  takes  part  in  it 
■hall  not  be  in  such  a  position  that  he  might  be 
■omtected  of  being   biassed.    In   Beg.    v.  AUan 
(4B.  &  S.  916)    Mellor.J.    said:  "It    is  highly 
desirable  that  justice  should  be  administered  by 
persona  who  cannot  be  suspected   of  improper 
motiTes."      If   those    words    be    taken  literally 
I    think    that    they  are  rather   too    large,  be- 
oanae    I  know  of    no    case    in   which    a  man 
oannot  be  snapected.    There  are    aome  persons 
whose   minds  are  so  perverse  that  they  su^ect 
other  people  without  any  ground  whatever.    Now 
the  question  of  incapacity  is  to  be  one  of  sub- 
stance and  of  fact,  and  therefore,  aa  it  aeema  to 
me,  the  man's  position  must  be  such  that,  in  aub- 
stanoe  and  in  fact  he  cannot  be  suspected.    The 
question  ia,  not  whether  he  may  not  be  suspected 
oy  some  perversely-minded  peraon,  but  whether 
he  bears  such  a  relation  to  the  matter  that  he  can- 
not reasonably  be  suspected  of  being  biassed.    I 
tiunk  that,  for  the  sake  of  the  character  of  the 
administration  of  juatice,  we  ought  to  go  as  far  as 
that,  but  we  ought  not  to  go  any  further.    That  I 
take  to  be  the  rale  for  the  application  of  the  teat 
laid   down  in  LeeBon't  case  {wbi  ttip.).    Turning 
now  to  the  present  case,  could  Dr.  PhilKpson  be 
reasonably  or   substantially  suspected  of  bias  F 
The  question  depends  in  each  case  upon  the  rela- 
tion of  the  judge  who  is  impugned  to  the  mattera 
which  he  has  had  to  adjudicate  upon.    Now  the 
relation  of  Dr.  Fhillipson  to  that  matter  in  this 
case  was  as  follows :  He  had  been  a  subscriber  to 
and  member  of    a    society  called    the    Medical 
Defence  Union,  a  society  K>rmed  for  the  defence 
of  the  honour  of  the  medical  profession,  to  protect 
that  honour  against  the  improper  conduct  of  a|iy 
individual  member  of  the   profession.    He  had 
been  a  vice-president  of  the  society,  and  was  in 
consequence  an  ex^ffido  member  of  tiie  committee 
to  which  was  intrusted  an  authority  to  complain 
of    improper    conduct    by     any    medical    man 
before  the  defendant  coimcil.    He  was  only  an  ex- 
offieio  member  of  the  committee,  and  in  fact  never 
acted  as  a  member  of  it.    Moreover,  before  the 
plain  tifFs  case  came  on  for  hearing  by  the  defendant 
council  he  had  resigned  altogether  his  membership 
of  the  Defence  Union,  so  that,  if  hia  resignation 
was  complete,  he  was,  when  the  plaintiff's  case  was 
heard,  not  only  not  a  subscriber  to  the  Defence 
Union,  but  was  not  a  vice-president  nor  a  member 
of  the  committee.    He  had  nothing  to  do  with  the 
matter  at  all.    It  was  suggested  oy  the  learned 
counsel    for  the   ^laintifE    that,    although    Dr. 
FhOlipson  had  resigned  his  membership  of  the 
Defence  Union,  yet  his  res^nation  was  not  an 
accomplished  fact  until  the  end  of  the  two  months 
followmg.    But  it  seems  to  nte  that,  though  that 


may  be  technically  so,  yet  the  substance  of  the 
thing  is  that  he  had  resigned  his  membership. 
He  might  perhaps  have  repented  at  the  end  of 
two  montha,  but  ne  did  not.  Hia  resignation  dated 
from  the  time  he  sent  it  in,  because  otherwise  the 
two  montha  did  not  begin  to  run.    Therefore  he 
resigned  when  he  aent  in  his  resignation,  and  he 
resigned  ao  aa  not  to  act,  and  with  the  determina- 
tion not  to  act  as  a  member  of  the  union,  and  he 
never  did  act  again.     Under  these  circumstances, 
it  aeema  to  me  impossible  that  any  reasonable 
person  should  think  him  biassed,  or  that  substan- 
tially and  really  he  could  be  liable  to  be  even 
suspected  of  bias.    There  is  nothing  upon  which 
to    found  the  suspicion.      The   first   objection, 
therefore,    taken    to    his    decision    falls   to  the 
g^nnd     As    to   the   second  ground,    it   is   ad- 
mitted   that,  if  there    was    no    evidence    upon 
which  the  coimcil  might   fairly  and  reasonably 
say    that    the    plaintifE    had    been    guilty    of 
infamous  conduct  in  a  professional  respect,  they 
went   beyond    the  jurisdiction   given    them    bv 
the  Act  of  Parliament  in  entertaining  or  adjudi- 
cating upon  the    case.    If  there  was    no    such 
evidence  they  ought  to  have  refused  to  interfere. 
Then  comes  the  question.  Was  there  any  evidence 
here  of  misconduct  by  thia  plaintifE  that  justified 
the   defendant  council  in  nnfling  him   guilty  of 
"infamous   conduct  in  a  professional  respect P" 
I   am  prepared  to  adopt  thia   statement,  at  all 
events,  of  one  ground  of  guilt  which  has  been 
drawn  up  by  my  brother  Lopes.    It  is  this :  If  it 
be  shown  that  a  medical  man,  in  the  pursidt  of 
his  profession,  has  done  something  with  respect 
to  it  which  would  be  reasonably  regarded  as  dis- 
graceful or  dishonourable    by    hia    profesaional 
brethi-en  of  good  repute  and  competency,  then  it 
ia  open  to  the  general  medical  council  to  aay  that 
he  haa  been  ^lilty  of  "infamous  conduct  in  a 
professional  respect."    The  question  is  not  merely 
whether  what  a  medical  man  has  done  would  be 
an  infamous  thing  for  anybody  else  to  do,  but 
whether  it  ia  infamous  for  a  memcaJ  man  to  do  it. 
An  act  done  by  a  medical  man  may  be  infamous 
though  it  would  not  be  infamous  if  done  by  any- 
body else,  but  to  bring  such  an  act  within  sect.  29 
of  this  Act  of  Parliament  it  must  also  be  shown 
to  have  been  infamous  "in  a  profeasionaJ  inspect." 
There  may  be  some  acts  wluch,  although  not  in- 
famous if  done  by  any  other  person,  yet  if  done 
by  a  medical  man  in  relation  to  his  profession, 
that  is,  with  regard  either  to  hia  patients  or  to 
hia  professional  brethren,  may  be  fairly  considered 
as  "  infamous  conduct  in  a  professional  respect." 
Such  acts  would,  I  think,  come  within  sect.  ^9.    I 
adopt  that  statement  of  my  brother  Lopes  as  a 
good  definition  of  at  least  one  state  of  circum- 
atances  in  which  the   Greneral  Medical   Council 
would  be  justified  in  finding  a  medical  man  guilty 
of  "  infamous  conduct  in  a  professional  respect. ' 
Now,  was  there  any  evidence  in  the  present  case 
of  any  such  conduct  by  the  plaintifE  r    It  seems 
to  me  that  this  question  must  be  solved  thua : 
Taking  the  evidence  before  the  defendant  council 
as  a  whole,  did  it  bring  the  plaintiff  within  the 
definition  I  have  read  ?    Was  the  evidence,  taken 
as  a  whole,  reasonably  capable  of  being  treated  by 
the  council  as  bringmg  the  plaintifC  within  that 
definition  of  "  infamous  conduct  in  a  professional 
respect "  P    I  cannot  doubt  that  it  was.    It  aeema 
to  me  that  it  may  be  fairlj  aaid  that  the  plaintiff 
endeavoured  to  defame  hia  brother  practitioners. 
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ahd  to  induce  enflering  people,  by  means  of  his 
defamation,  to  avoid  going  to  them  for  advice,  and 
to  come  to  himself,  in  order  that  he  might  obtain 
the  remuneration  or  fees  which  otherwise  he  would 
not  obtain.  If,  on  the  whole,  his  conduct  could 
reasonably  be  construed  as  amounting  to  that,  it 
seems  to  me  to  come  within  the  definition,  and  the 
defendant  council  were  justified  in  saying  that  the 
plaintiff  had  been  guilty  of  "infamous  conduct 
in  a  professional  respect."  I  think  it  could  be, 
and  therefore  the  plaintiff's  second  ground 
of  appeal  fails,  and  in  my  opinion  the  judgment 
of  Cculins,  J.  was  right,  and  the  appeal  must  be 
dismissed. 

LoFBB,  L.J. — I  am  of  the  same  opinion.  That 
an  accuser  must  not  be  a  judge  is  m  accordance 
with  public  policy  and  natural  justice,  and  is  a 
principle  too  well  established  to  require  any 
comment.  A  person  who  has  a  pecuniary  interest 
in  the  result  of  an  accusation  cannot  adjudicate 
on  it.  The  inference  at  once  arises  that  he  is 
interested.  But  where  there  is  no  pecuniary 
interest  nor  any  suggestion  of  pecumai-y  inte- 
rest, it  is,  to  use  the  words  of  Bowen,  li.J.  in 
Leeton's  case  {ubi  sup.),  "  a  question  of  substance 
and  of  fact  whether  one  of  the  judges  has  in 
truth  also  been  an  accuser."  Again  adopting 
the  words  of  Bowen,  L.J. :  "  Has  the  judge  whose 
impartiality  i^  impugned  taken  any  part  what- 
ever in  the  prosecution  either  by  himself  or  by  his 
Sjgents."  And  in  the  same  case,  which  was  very 
Buuilar  to  the  present  one,  the  Gleneral  Medical 
Council  and  the  Medical  Defence  Union  both 
being  concerned  in  it.  Cotton,  L.J.  said :  "  Then 
as  regards  the  question  whether  they  are  to  be 
considered  as  complainants  here,  we  ought  to  look 
to  substance  and  not,  because  this  complaint  is 
brought  by  the  council  in  the  name  of  the  union,  to 
say  that  a  person,  a  member  of  the  union,  who  has 
nothing  to  do,  or  can  have  nothing  to  do,  with 
bringing  forward  this  complaint,  is  to  be  treated 
as  a  prosecutor,  or  as  one  of  the  persons  who  are 
bringing  forward  this  complaint."  Those  words 
are  very  applicable  to  the  present  case,  and  the 
conclusion  which  I  draw  from  that  case  is,  that 
in  such  a  case  as  the  present  the  proper  question 
to  be  asked  is  this :  whether  there  is  any  reason- 
able, any  real  and  substantial  ground  for  sus- 
pectingjbias.  Now,  let  me  apply  that  to  this 
case.  Was  there  any  reasonable  ground  in  sub- 
stance and  in  fact  for  suspecting  any  bias  in  Dr. 
Phillipson  P  He  was  a  subscriber  to  the  Medical 
Defence  Union.  He  had  been  a  vice-president,  and 
as  such  he  was  an  ex-offieio  member  of  the  committee, 
which  was  the  body  which  on  behalf  of  the  union 
instituted  complaints  such  as  that  against  the 
plaintiff.  Dr.  Phillipson  never  acted  upon  that 
committee,  and  at  the  time  when  this  inquiry 
took  place  he  had  resigned  his  membership  of  the 
union.  It  was  contended  that  his  resignation 
did  not  take  effect,  or  was  not  complete,  for  a 
period  of  two  months  after  he  had  sent  it  in,  but 
I  think  that  in  effect  he  had  resigned  his  member- 
ship. It  must  also  be  recollected  that  the  evi- 
dence shows  that  he  had  never  heard  of  the 
plaintiff's  case  before  the  inquiry.  In  these 
circumstances  I  think  that  Collins,  J.  was  quite 
right  in  coming  to  the  conclusion  that  there  was 
no  reasonable  ground  in  substance  or  in  fact  for 
suspecting  any  bias  in  Dr.  Phillipson.  If  that  is 
so,  the  first  objection  relied  on  by  the  plaintiff 
fails.    Then  I  come  to  the  other  question  as  to 


the  meaning  of  the  expression  "  infamous  conduct 
in  a  professional  respect,"  contained  in  sect.  39 
of  the  Medical  Act  1858.    I  think  that,  if  there 
was  any  evidence  on  which  the  council   could 
reasonably  have  come  to   the  conclusion,  which 
they  did  come  to,  their  decision  is  final.  If,  on  the 
other  hand,  there  was  no  evidence   upon   whidi 
they  could  reasonably  arrive  at  that  conclasion, 
then    their  decision  can    be  considered  by  this 
court,  and  reversed  if  it  is  thought  necessary. 
It  is  important  first  to  consider  what  is  meant  by 
"  infamous  conduct  in  a  professional  respect."  My 
Lord  has  adopted  a  definition  which  with  hia  assis- 
tance and  that  of  my  brother  Davey  I  had  prepared. 
I  do  not  for  a  moment  imagine  that  thjat    is 
an  exhaustive  definition,  but  I  think  it  ia  one 
which  is  strictly  and  pro^rly  applicable  to  ihd 
present  case.     Assuming  it  to  be  a  sufficiently 
good  definition  for  the  purpose  of  the  present  case^ 
was  there  any  evidence  oefore  the  General  Medical 
Council  which  justified  them  in  coming  to  the 
conclusion  that  the  plaintiff  had  been  guilty  of 
infamous  conduct  in  his  profession  within  that 
definition  P     It  appears  to   me  that  there  was 
abundant  evidence  upon  which  they  might  find  as 
they  did.     [His  Lordship  repeated  the  facts  men- 
tioned by  the  Master  of  the  RoUs.]     But  there  is 
another  matter  to  which  the  Master  of  the  Rolls 
has  not  alluded,  viz.,  the  plaintiffs  conduct  with 
regard  to    his    pamphlet  on  vaccination.      His 
conduct  in  that  matter  appears  to  me   to  (»me 
distinctly  within    the    definition  I   have  given. 
In    1887    or    1888   he     published    a    pamphlet 
against  vaccination  which  met    with  great  dis- 
approval, and  he  promised  to  withdraw  it,  and, 
so  far  as  he  was  concerned,  it  appears  that  he 
did  withdraw  it  from  circulation.     But  it  had 
passed  from  his  hands  into  those  of    the  Anti- 
vaccination  Society,  and  well  knowing  that,  he 
advised  his  patients  to  consult  that  society,  being 
perfectly  awai*  that  the  advice  they  would  get 
from  the  society  would  be  to  adopt  a  method  of 
effacing  the  effects  of  vaccination.   In  fact,  he  was 
indirectly  advising  those    who  consulted  him  to 
violate  the  law  which  the  Legislature  has  thought 
desirable    for   enforcing    vaccination.     On    both 
these  grounds  I  think  there  was  ample  evidence  to 
justify  the  council  in  coming  to  tne  condnsion 
that  the  plaintiff  was  guilty  of  "  infamous  conduct 
in  a  professional  respect." 

Davet,  L.J. — Nothing  can  be  more  important 
than  to  maintain  intact  the  principle  that  a  man 
shall  not  be  judge  in  his  own  cause,  and  to 
preserve  every  tribunal  which  has  to  adjudicate 
upon  the  rights  or  status  or  property  of  any  of 
Her  Majesty's  subjects  from  any  suspicion  of 
partiality.  Speaking  for  myself,  if  I  were  at 
liberty  to  discuss  the  judgments  which  were 
delivered  by  the  Lords  Justices  in  Leeton's  ease 
{ubi  stip.),  I  confess  that  my  mind  would  go  rather 
with  the  judgment  of  Pry,  L.J.  He  appears  to 
me  to  state  a  genei-al  principle,  easy  of  application 
to  the  circumstances  of  any  particular  oaae, 
whereas  I  find  a  difficulty  in  extracting  from  the 
judgments  of  Cotton  and  Bowen,  L. JJ.  the  exact 
principle  to  be  applied.  Their  judgments  also 
seem  to  me  to  leave  too  much  to  the  mferenoes  to 
be  drawn  from  the  circumstances  of  each  par- 
ticulai-  case.  The  true  rule  to  be  applied  seems 
to  me  to  be  one  which  ought  to  be  above  and 
beyond  the  circumstances  of  any  particular  case, 
whether  the  facts  suggest  bias  or  not.    The  tnie 
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mle,  I  think,  was  that  laid  down  by  Mellor,  J.  in 
Seg.  T.  Allen  (tibi  sup.),  to  which  my  Lord  has 
alieadj  referred.  But  we  are  bound  by  the  judg- 
ments of  the  majority  of  the  court  in  Leeson's 
caae,  and  I  adopt  them  in  the  sense  in  which  they 
have  just  been  explained  bv  the  Master  of  the 
Bolls  and  Lopes,  L.J.  Applying  to  the  best  of 
my  power  the  principle  wnich  is  to  be  evolved 
from  those  judgments,  I  am  of  opinion  that  there 
is  no  ground  for  holding  that  Dr.  Fhillipson  was 
disqualified  from  taking  part  in  the  decision  of  the 
present  case.  I  must  add  that,  even  if  I  were  to 
adopt  the  judgment  of  Fry,  L.  J.,  or  the  words  of 
Mellor,  J.  in  their  most  extreme  application,  I 
should  come  to  the  same  conclusion  that 
Dr.  Fhillipson  was  not  disqualified.  What  are 
the  facts  of  the  present  case.  Dr.  PhiUipsou 
was  a  vice-president  of  the  Medical  De&nce 
Union,  and  as  such  he  was,  according  to  the  con- 
stitntion  of  the  society,  a  member  of  their  com- 
mittee, but  he  did  not  attend  any  of  the  meetings 
of  the  committee,  and  it  appears  that  he  was  not 
even  aware  of  the  plaintiff's  prosecution  before 
tine  defendants  until  he  had  taken  his  seat  as  a 
member  of  the  defendant  council.  That  shows 
that  he  was  not  a  party  or  privy  to  what  has  been 
called  the  plaintiff's  prosecution.  Still  he  might 
be  held  to  De  disqualified  if  members  of  the  com- 
mittee of  the  union  were  as  such  disqualified. 
But  there  is  a  fact  to  which  I  attach  much  more 
importance  than  was  apparently  attached  by 
Ckmins,  J.,  viz..  Dr.  Fhillipson's  resignation. 
The  inquiry  by  the  defendant  council  was  held  on 
the  28ui  May.  On  the  previous  3rd  May,  Dr. 
PhillipBon  had  ceased,  so  far  as  lay  in  his  power, 
to  be  a  member  of  the  union,  and  that  being  so, 
the  mere  fact  that  iinder  the  rules  of  the  society 
two  months  must  elapse  before  a  resignation  is 
complete,  does  not  seem  to  me  to  be  of  any  con- 
sequence. It  would,  I  think,  be  a  straining  at  a 
gnat  to  hold  that  under  these  circumstances  a 
rule  which  the  society  chose  to  adopt  disqualified 
Dr.  Fhillipson  from  taking  any  part  in  tne  deci- 
aon  of  the  pMntiff's  case.  On  the  second  point 
I  a^ree  that  there  was  sufficient  evidence  upon 
which  the  defendant  council  might  reasonably 
and  properly  infer  that  the  plaintiff  was 
endeavouring  to  discredit  and  defame  the  medical 
profession  generally,  and  to  shake  the  confidence 
of  the  public  in  other  medical  men,  with  a  view 
to  his  own  profit  and  pecuniary  advantage.  The 
question  is  not  whether  the  plaintiff  is  right  or 
wrong  in  his  views  on  the  subject  of  medicine 
and  h^iene.  He  may  be  right,  notwithstanding 
his  difrerences  from  the  majority  of  his  profes- 
sional brethren.  He  may  be  in  the  position  of 
Atharuuius  contra  mundum.  But  there  are  diffe- 
rent modes  of  stating  one's  opinions  and  views, 
and  a  man  may  be  actuated  by  different  motives 
in  enforcing  his  views  and  opinions  on  the  world. 
In  the  present  case  the  language  in  which  the 
plaintiS  has  thought  fit  to  express  his  views,  and 
the  circumstances,  and  the  surroundings  with 
which  his  advertisements  were  issued,  coupled 
with  the  notices  to  which  our  attention  has  been 
drawn,  recommending  his  own  works  and  his  own 
advice,  seem  to  me,  when  taken  together,  to  be 
evidence  from  which  the  medical  council  might 
reasonably  hold  that  his  conduct  was  "  infamous 
in  a  professional  respect."  I  adopt  the  defini- 
tion which  has  been  drawn  up  by  Lopes,  L.J.,  and 
approved  by  the  Master  of  tne  BolLa  as  being  at 


any  rate  a  test  and  a  standard  by  which  those 
words  may  be  defined.  There  is  also  the  plain* 
tifTs  conduct  with  regard  to  the  leaflet  on  vacci- 
nation, after  he  had  undertaken  not  to  publish  it. 
I  repeat,  in  order  that  there  may  be  no  mistake 
about  it,  theit  I  do  not  think  the  observation  to  be 
weU  founded  that  upon  the  evidence  before  the 
cotmcil  they  must  be  taken  to  have  condemned 
the  plaintifF  on  the  ground  of  his  peculiar  opinions 
on  the  subject  of  medicine  and  hygiene.  We 
have  not  got  to  say  whether  the  council  were 
right  or  wrong  in  tiie  inference  which  they  drew. 
AU  that  we  have  to  decide  on  this  point  is 
whether  there  was  evidence  on  which  they  might, 
as  reasonable  men,  have  come  to  the  conclusion 
which    they    did    come  to,    and  in  my  opinion 

^^"^  ""*•  Appeal  di$mi8sed. 

Solicitors  for  the  plaintiff,  Francis  MiUer  and 
Co. 

Solicitors  for  the  defendants,  Warren,  Murton, 
and  Miller. 


^Thursday,  March  1. 

(Before  Lord  Esbeb,  M.B.,  Lopes   and 

Davet,  L.JJ.) 

Hansen  v.  Habbold  Bbothebs.  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Ship — Charter-party — Chartered  freight  a  lump 
sum — Buh-eharter- — Bill  of  ladirig  freight  less 
than  chartered  freight — Cesser  clause,  construe- 
Uon  of — Liability  of  charterers. 
Where,  under  the  provisions  of  a  charter-party,  a 
ship  teas  re-chartered,  and  the  original  charter- 
party  contained  a  clause  that  the  captain  should 
sign  bills  of  lading  for  the  cargo  at  any  rate  of 
freight  required  tcithout  prejudice  to  the  charter- 
party,  and  also  a  clause  for  the  cesser  of  tlie 
charterer's  liability,  eoitpled  with  a  siipuUUion, 
"  the  otoner  having  a  Uen  on  the  cargo  for  all 
freight  and  demurrage  tinder  this  charter-party." 
Meld,  that,  there  being  no  express  agreement  to  the 
contrary,  the  cesser  of  liability  dvd  not  apply  so 
far  as  the  lien  given  to  the  owner  was  not  equiva- 
lent to  the  liability  of  the  charterers. 
This  was  an  appeal  from  a  judgment  of  Day,  J., 
at  the  trial  of  tae  action,  without  a  junr. 

The  plaintiff  was  a  shipowner,  and  ne  brought 
the  present  action  against  the  charterers  of  nis 
ship  to  recover  the  sum  of  195Z.  13«.,  balance  o£ 
the  chartered  freight. 

By  the  charter-party  the  ship  was  chartered 
for  a  voyage  from  New  Zealand  to  London,  the 
freight  being  agreed  to  be  "  a  lump  sum  of  40002. 
sterHng."  The  charter-party  provided  that  the 
charterers  were  to  have : — 

The  privile^  of  re-ohartering  the  vessel  at  any  rate 
of  fieight  without  prejndioe  to  this  agreement,  and  the 
oaptain  to  sign  bills  of  lading  (Anstralian  and  New  Zea- 
land trade)  for  the  cargo,  aooording  to  the  onstom  of  the 
port,  at  the  onrrent  or  any  rate  of  freight  required  with- 
out prejndioe  to  this  charter-party,  for  which  purpose  he 
is  to  attend  daily  at  the  charterers'  or  their  agent's  office 
during  busineBB  hours,  if  so  required,  and  should  the 
freight  list,  according  to  the  bills  of  lading,  show  a  less 
sum  in  the  aggregate  than  the  chartered  freight,  the 
difference  to  be  paid  in  cash  prior  to  the  ship's  clearance 
at  the  onstom  house. 

<a)  9e|x>rted  by  E.  Uahlxt  Sioth,  Esq.,  BarTlit«r«t.L»w. 
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The  charter-party  also  contained  the  follotving 
clause : — 

The  UabiUtieB  of  oharteien  to  oease  on  the  Teasel 
being  loaded,  the  maerter  and  owner  having  a  lien  on  the 
oaigo  for  all  freight  and  demurrage  under  this  charter- 
party. 

The  charterers,  the  defendants,  re-chartered  the 
vessel. 

The  sub-charterers  loaded  her  with  a  cargo  of 
oats,  and  presented  to  the  captain  a  bill  of  lading 
by  which  freight  was  payable  on  the  delivery  <h 
the  cargo  at  tiie  rate  of  37s.  6(2.  per  ton  delivered, 
and  the  bill  was  signed  by  the  captain. 

As  the  freight  list,  according  to  the  bill  of 
lading,  showed  an  aggregate  of,3467{.  78.  3d!.,  the 
ohartemrs  paid  to  the  plaintiff  the  sum  of 
5321. 12*.  9(2.  in  cash  prior  to  the  ship's  clearance 
at  the  custom  house,  as  agreed  by  the  charter- 
party,  to  make  up  the  chartered  freight  of  40002. 

On  the  TO^ge  the  oats  shrank,  and  upon  their 
delivery  in  IJondon  the  freight,  which  under  the 
bill  of  lading  was  payable  according  to  weight, 
only  amounted  to  3271!.  14«.  3<2.,  leaving  a  de- 
ficiency from  the  chartered  freight  of  195Z.  13*., 
for  which  sum  the  owner  now  sued  the  charterers. 

At  the  trial  of  the  notion  without  a  jury.  Day,  J. 
gave  judgment  for  the  plaintifE. 

The  dSendants  appealed. 

Bigham,  Q.C.  and  Carver  (Sehjott  with  theml 
for  the  defendants. — By  the  cesser  clause  the 
charterer's  liability  ceased  on  the  vessel  being 
loaded,  and  after  that  moment  the  owner's  remedy 
for  obtaining  freight  was  only  his  lien  on  the 
cargo: 

JVeneh  v.  Oerber,  86  L.  T.  Bep.  N.  S.  850 ;  2  C.  P. 
IMv.  247. 
The  cesser  clause  contains  two  independent 
clauses,  one  that  the  charterer's  liability  is  to 
cease,  the  other  being  a  statement  that  the  owner 
has  a  lien.  There  ia  no  condition  as  to  the 
accrual  of  the  lien  being  a  condition  precedent 
to  the  cesser  of  liability : 

Kith  r.  Cory,  32  L.  T.  Bep.  K.  8.  670 ;  Law  Bep. 

10  Q.  B.  553 ; 
Bettitution  Bteamahip  Company  v.  Pirie,  64  L.  T. 
Bep.  N.  S.  491,  n. 

The  cesser  clause  provides  for  the  cesser  of  all 
future  liabilities,  and  of  past  liabilities  so  far  as 
the  lien  is  given.  Here  according  to  the  judgment 
of  Day,  J.,  the  charterers  are  in  the  position  of 
absolute  guarantors  of  the  freight.  The  very 
object  of  the  cesser  clause  is  to  prevent  the 
charterers  from  being  in  that  position.  The 
meaning  of  the  clause  is  to  be  decided  by  the 
clause  itself,  not  by  the  lien  which  may  be  given 
by  the  bill  of  lading,  or  anything  else  that  may 
happen  after  the  making  of  the  charter-party. 
The  case  of  Clink  v.  Badford  &  Co.  (64  L.  T.  Bep. 
N.  S.  491 ;  a891)  1  Q.  B.  625)  is  distinguishable, 
because  the  point  of  the  decision  was  upon  the 
meaning  of  demurrage,  which  was  held  not  to 
include  damages  at  the  port  of  loading.  Any 
loss  which  the  plaintiff  has  suffered  is  due  to  the 
negligence  of  his  captain  in  signing  the  bill  of 
la£ng  without  insisting,  as  he  should  have  done, 
on  the  addition  to  it  of  the  words  "all  other 
conditions  as  per  charter-party  :" 

Arro»pt  T.  Barr,  8  Court  of  Sess.  Cas.  4th  series, 
602. 

The  captain    had    no    authority    to    sign    a 


bill  of  lading  which  contained  any  stipnlatioii 
contrary  to  the  terms  of  the  charter-party: 

Bodocanaehi  v.  Jirtlbum,  56  L.  T.  Bep.  N.  S.  SM; 
18  Q.  B.  Div.  67. 
There  is  nothing  unfair  in  making  the  consignees 
liable  for  the  sum  which  the  plaintiff  now  cl^mi, 
any  more  than  making  them  liable  for  demurrage 
at  the  port  of  loading. 

E.  F.  Boyd  (Joseph  WaUon.  Q.C.  and  BaUuJi 
with  him)  for  the  plaintiff. — The  captain  could 
not  have  insisted  on  the  addition  of  any  words  to 
the  bill  of  lading.  He  was  bound  to  sign  the  bill 
as  it  was  presented  to  him.  Even  if  the  words 
"  all  other  conditions  as  per  charter-par^  "  had 
been  added  to  the  bill,  they  would  not  affect  the 
meaning  of  the  charter-party.  The  meaning  cf 
the  words  "  without  pi-ejuiUce  to  this  cbi^ter- 
party  "  has  been  clearly  settled : 

Shand  v.  Sanderson  28  }i.  J.  278,  Ex.  ; 
Gledttanet  v.  Allen,  12  C.  B.  202. 

As  to  the  construction  of  the  cesser  clause,  the 
two  parte  of  it  are  dependent  on  each  other,  and 
their  meaning  is  that  the  liability  of  the  charterers 
is  to  cease,  so  far  as  the  owner  has  an  equivalent 
in  the  lien  which  he  goto  on  the  cargo,  and  no 
further.  Clink  v.  Badford  (ubi  sup.)  is  the  last 
case  on  the  subject,  and  in  earlier  cases  the  law 
has  been  rather  unsettled.  Whatever  may  have 
been  held  in  earlier  cases,  the  court  should  nov 
follow  the  latest  decision  of  this  (x>urt.  The  tacts 
of  French  v.  Oerber  {vhi  sup.)  were  of  a  vay 
special  kind,  and  the  judgment  turned  entirely  on 
the  facte. 

Carver  replied. — Clink  v.  Badford  did  not 
summarize  the  cases  on  cesser  clauses,  but  only 
cases  as  to  demurrage  at  the  port  of  loading. 
The  whole  object  of  the  cesser  (uause  is  to  free 
the  charterers  from  liability  for  breaches  <x:curring 
after  the  ship  has  left  the  port  of  loading. 

Lord  EsHEB,  M.B. — ^In  this  case  the  plaintiff,  a 
shipowner,  is  suing  the  charterers  of  his  ship  for 
breach  of  contract.  The  plaintiff  chums  to  be 
entitled  to  be  paid  by  the  defendante  the  unpaid 
balance  of  a  lump  sum  of  40002.  agreed  upon  u 
freight  for  a  certain  voyage.    Now,  in  the  charter- 

garty  is  a  stipulation  that  the  charterers  are  to 
ave  the  privilege  of  re-chartering  the  ship  at  any 
rate  of  freight,  "  without  prejudice  to  this  agree- 
ment," and  the  captain  is  "  to  sign  bills  of  lading 
(Austi-alian  and  New  Zealand  trade)  for  the  cargo^       ' 
according  to  the  custom  of  the  port,  at  the  cnrtent 
or  any  rate  of  freight  required,  without  prejndioe       | 
to  this  charter-pai-ty,"    Then  there  is  also  this 
cesser  clause,  "  tne  habilites  of  charterers  to  cease 
on  the  vessel  being  loaded,  the  master  and  ownen 
having  a  lien  on  the  cargo  for  all  frnght  and 
demurrage  under  this  charter-party."     We  Lave 
now  to  construe  these  parts  of  the  contract,  having 
regard    to    other  parts  of  the  contract  dealing 
with  the  same  subject-matter.    The  first  question       , 
arises  as  to  the  lump  sum  of  40002.  for  fr^bt. 
That  sum  would  become  due  at  the  end  of  the       i 
voyage.    But  then  there  is  a  stipulation  that  part 
of  that  lump  sum  is  to  be  paid  at  the  port(^ 
loading,  and  the  effect  of  that  would  be  that  so 
much  as  was  not  paid  at  the  port  of  loading  wonld 
have  to  be  paid  at  the  port  of  discharge.    Now, 
looking  at  the  cesser  clause,  we  find  that  it  begins,        , 
"  the  liabilities  of  charterers  to  oease  on  the  vessel 
being  loaded."    If  that  stood  alone,  there  ia  no 
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doubt  that  the  charterers  would  not  be  liable 
after  the  vessel  had  started.  Those  words  contain 
a  stipulation  entirely  in  favour  of  the  charterers, 
and  it  is  obvious  that  the  owner  would  not  agree 
to  such  a  stipulation  standing  alone.  He  there- 
fore couples  with  it  this  clause  :  "  The  master  and 
owners  having  a  lien  on  the  cargo  for  all  freight 
and  demurrage  under  this  charter-party."  What 
is  the  effect  of  construing  those  two  parts  of  the 
clause  together  ?  They  must  be  construed  accord- 
ing to  the  rule  laid  down  in  Clink  v.  Badford  (vJn 
•n^.).  There  may  be  previous  cases  to  that,  con- 
taming  observations  or  dicta,  or  even  decisions 
which  are  not  consistent  with  the  decision  in  that 
case,  but  that  case  is  the  last  one  in  this  court 

2>on  this  subject,  and  we  cannot  overrule  it. 
oreover,  I  thmk  the  decision  in  that  case  is  a 
proper  one,  and  is  founded  upon  good  mercantile 
reasons.  Certain  rules  were  laid  down  in  that 
case.  I  need  these  words :  "  In  my  opinion  the 
main  mle  to  be  derived  from  the  cases  as  to  the 
interpretation  of  the  cesser  clause  in  a  charter- 
party  is  that  the  court  will  construe  it  as  inappli- 
cable to  the  particular  breach  complained  of,  if  by 
construing  it  otherwise  the  shipowner  would  be 
left  unprotected  in  re8i)ect  of  that  particular 
breach,  unless  the  cesser  clause  is  expressed  in 
terms  that  prohibit  such  a  conclusion ;  in  other 
words,  it  cannot  be  assumed  that  the  shipowner, 
without  any  mercantile  reason,  would  give  up  by 
the  cesser  clause  rights  which  he  had  stipulated 
for  in  another  part  of  the  contract."  That  is, 
because  there  would  be  no  mercantile  reason  for 
his  doii^  so.  Bowen,  L.J.,  in  the  same  case 
Bays :  "  There  is  no  doubt  that  the  parties  may,  if 
tbey  choose,  so  frame  the  clause  as  to  emancipate 
the  charterer  from  any  specified  liability,  without 
providing  for  any  terms  of  compensation  to  the 
ehipowner ;  but  such  a  contract  would  not  be  one 
we  should  expect  to  see  in  a  commercial  transac- 
tion. The  cesser  clauses,  as  they  generally  come 
before  the  courts,  are  clauses  which  couple  or 
link  the  provisions  for  the  cesser  of  the  char- 
terer's liabili^,  with  a  corresponding  creation 
of  a  Uen.  There  is  a  principle  of  reason 
which  is  obvious  to  commercial  minds,  and 
which  should  be  borne  in  mind  in  consider- 
ing a  cesser  clause  so  framed,  namely,  that 
reasonable  persons  would  regard  the  lien  given 
as  an  equivalent  for  the  release  of  respon- 
sibility which  the  cesser  clause  in  its  earlier  part 
creates,  and  one  would  expect  to  find  the  lien 
commensurate  with  the  release  of  liability."  That 
is  what  I  said  in  other  words.  Then  Fry,  L.J., 
says :  "  The  rule  that  we  are  primd  facie  to  apply 
to  the  construction  of  a  cesser  clause  followed  by  " 
(I  should  say  "coupled  with")  "a  lien  clause 
appears  to  me  to  be  well  ascei-tained.  That  rule 
aeems  a  most  rational  one,  and  it  is  simply  this : 
that  the  two  are  to  be  read,  if  possible,  as  co- 
eitensive.  If  that  were  not  so  we  should  have 
this  extraordinary  result :  there  would  be  a  clause 
in  the  charter-party  the  breach  of  which  would 
cieate  a  legal  liability;  there  would  then  be  a 
cesser  clause  destroying  that  liability ;  and  there 
would  then  come  a  lien  clause  which  did  not  re- 
create that  liability  in  anybody  else."  That  is  the 
canae  of  construction  with  a  good  mercantile 
i^eason  for  it,  and  that  reason  seems  to  me  to  be 
"nanswcrable.  Therefore  the  proposition  is  true 
1^  when  the  clause  providing  for  the  cesser  of 
u&lnlitj  is  aooomptuiiea  by  a  stipulation  t^at  the 


owner  should  have  a  lien,  then  ihe  cesser  of 
liability  is  not  to  apply  so  far  as  the  lien  created 
under  the  charter-party  is  not  equivalent  to  the 
liability  which  ceases.  It  is  not  necessary  that 
the  lien  should  be  expressed  to  be  of  an  eqmvalent 
amount  to  what  the  owner  gives  up  by  uie  cesser 
clause.  If,  under  the  charter-party,  the  charterers 
can  insist  upon  the  owner  relying  upon  his  Uen, 
then  there  is  a  cesser  of  the  cbarterer's  liability 
only  so  far  as  the  lien,  which  the  charterers  have 
izisisted  on,  is  equivalent  to  it.  What  is  the  lien 
which  the  charterers  in  this  case  were  able  to 
insist  on  being  taken  by  the  owner  P  The  charter 
party  provides  that  the  captain  is  "  to  sign  bUls 
of  lading  (Australian  and  Mew  Zealand  trade)  for 
the  cargo,  according  to  the  custom  of  the  port  at 
the  current  or  any  rate  of  freight  required,  with> 
out  prejudice  to  uiis  charter-party."  It  was  con- 
tended that  that  enabled  the  captain  to  refuse  to 
sign  bills  of  lading  unless  in  terms  they  gave  him 
all  the  rights  given  in  the  charter-partiy,  and  to 
insist  on  having  added  to  the  bills  the  words  "  all 
other  conditions  as  per  charter-party,"  so  that 
he  might  refuse  to  sign  if  those  words  were  not 
added.  There  have  been  several  decisions  on  the 
meaning  o{  the  words  "  without  prejudice  to  this 
charter-party."  The  expression  means  that 
nothing  in  bills  of  lading  signed  by  the  captain 
shall  aSect  the  contract  of  the  charter-party,  and 
that  is  the  recomised  meaning  which  was  settled 
in  the  cases  of  Shand  v.  Saiiderson  [libi  sv^.)  and 
Oledstanes  v.  Allen  {nbi  «up.).  The  captain  in 
tills  case  was  bound  to  sign  bills  of  lading  pre- 
sented to  him,  and  the  words  "  without  prejudice 
to  this  charter-paity  "  do  not  afEect  that  duty  to 
sign,  but  when  he  nas  signed  the  bills,  they  are 
not  to  have  any  effect  on  the  charter-party.  But 
for  that  stipulation  the  captain  would  not  be 
bound  to  sign  any  bill  of  lading  except  such  as 
bis  owner  wished,  but  by  this  charter-^arty  he  is 
bound  to  sign  other  bills.  Now  this  charter- 
party  gave  liberty  to  the  charterers  to  sub-charter 
the  ship,  so  t£at  the  sub-charterers  becajue 
entitied  to  decide  upon  the  form  of  the  bills  of 
lading,  and,  whatever  conditions  they  wished  to 
put  in,  the  captain  was  bound  to  sign  the  bills  as 
presented,  though  there  was  no  contract  between 
the  owner  and  the  sub-charterers.  Power  was 
therefore  given  to  the  sub-charterers  to  present 
bills  of  lamng,  under  which  the  freight  to  be  paid 
according  to  weight  to  the  owner  would  not  be 
equivalent  to  the  chartered  freight,  the  owner's 
right  to  which  was  nven  up  by  the  cesser  clause. 
By  the  decision  of  this  court  in  Clink  v.  Badford 
(ubi  »up.)  we  are  obliged  to  say  that  upon  the  true 
construction  of  this  charter-party  the  cesser  clause 
only  relieves  the  charterers  from  liability  to  pay 
BO  much  of  the  chartered  freight  as  is  equivalent 
to  the  lien  given  to  the  shipowner.  Kere  the  bill 
of  lading  freight  was  not  only  less  than  the 
chartered  freight,  but  was  less  than  the  amount 
of  the  chartered  freight  which  remained  unpaid 
after  the  ship  had  left  the  port  of  loading.  The 
cesser  clause  does  not  relieve  the  charterers 
from  the  difference  between  those  two  sums, 
and  they  still  remain  liable  to  pay  it  to  the 
owner.  Under  those  circumstances  the  result 
of  our  decision  is  the  same  as  that  of  the 
decision  of  Day,  J.,  and  this  appeal  must  be 
dismissed. 

LoFEB,   L.J. — I   agree,  and  have  nothing  to 
add. 
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Datht,  L.J. — This  case  has  been  argued  with 
great  ability,  bnt  the  arf^ment  has  not  carried 
conviction  to  mj  mind.  I  cannot  say  whether  all 
the  cases  on  the  construction  of  charter-parties 
are  reconcilable,  bnt  I  think  that  we  can  decide 
the  present  one  without  infringing  on  the  deci- 
sions in  earlier  authorities.  The  general  rule  for 
the  construction  of  a  cesser  clause  when  it  is  joined 
to  a  clause  providing  for  a  lien  has  been  laid  down 
in  Clink  v.  Radford  (ubi  mtp.).  The  view  thei-e 
taken  by  Bowen,  L.J.  seems  to  me  to  be  sound 
for  logical  as  well  as  commercial  reasons.  The 
generid  principle  laid  down  in  that  case  is  that 
when  these  two  clauses,  viz.,  that  the  liability  of 
the  charterer  is  to  cease  upon  the  vessel  being 
loaded,  and  that  the  master  and  owner  are  to  have 
a  lien,  are  coupled  and  linked  together,  then, 
according  to  true  construction  and  grammar,  they 
are  to  be  read  together  as  forming  relative  obliga- 
tions. The  second  clause  does  not  actually  create 
a  lien,  the  lien  is  to  be  on  goods  to  be  subsequently 
shipped  by  an  hypothetical  shipper.  At  the  time 
of  this  charter-party  the  charterers  had  no  power 
to  give  a  lien  on  actual  goods.  The  words  of  the 
clause  point  to  a  lien  to  l)e  created  hereafter,  and 
are,  I  think,  a  contract  to  give  a  lien.  I  myself 
should  have  thought  it  reasonable  that  the 
existence  of  the  lien  should  be  held  to  be  a  condi- 
tion precedent  to  the  cesser  of  liability,  so  that 
t^e  liability  of  the  charterers  should  only  be  dis- 
charged so  far  f oi-th  as  it  was  satisfied  by  the  lien. 
But  I  do  not  wish  to  put  my  decision  on  that 
ground,  because  in  this  case  it  is  unnecessuy  to 
do  so.  I  prefer  to  say  that  the  two  stipulations 
are  connected  together  so  as  to  form  relative 
obligations.  Whose  fault  is  it  if  the  owner  has 
not  got  the  lien  for  which  he  stipulated  P  The 
charterers  say  that  it  is  the  captam's  fault,  and 
cite  the  Scotch  case  of  Arrospe  v.  Barr  (vii  sup.). 
Notwithstanding  some  dicta  in  that  case,  I  do  not 
think  it  is  an  authority  for  the  charterer's  propo- 
sition that  the  master  might  have  insisted  on 
refusing  to  sign  the  bill  of  lading  unless  words 
were  added  to  it  which  would  Lncoi-porate  the  pro- 
visions of  the  charter-party.  I  do  not  think  that 
that  case  is  an  authority  for  more  than  this,  that 
the  captain  ought  not  to  sign  bills  of  lading  which 
contain  stipulations  at  variance  with  the  charter- 
party.  In  the  present  case  I  think  it  was  the 
fault  of  the  charterers  that  the  lien  which  they 
contracted  to  give  to  or  procure  for  the  shipowner 
was  not  given  or  procured.  The  charterers  when 
they  sub-chartered  the  ship  might  have  made  a 
stipulation  with  the  sub-charterers  for  such  a  lien 
as  was  contemplated  by  the  charter-party.  In  my 
opinion,  the  master  was  not  guilty  of  any  negli- 
gence in  signing  the  bill  of  lading  in  the  form 
in  which  it  was  presented  to  him,  and,  further  than 
that,  I  think  that  the  charterers  were  in  default  in 
not  making  arrangements  with  the  sub-charterers 
so  as  to  obtain  the  lien  which  they  ought  to  have 
obtained  for  the  owner.  This  seems  a  much  more 
reasonable  view  to  take  than  that  which  was  sug- 
gested on  behalf  of  the  charterers.  The  result 
tiierefore  is  that,  as  the  owner  obtained  no  lien  to 
cover  so  much  of  the  chartered  freight  as  remained 
nnpaid  at  the  port  of  shipment,  because  the  bill  of 
lading  freight  was  smaller  than  the  chartered 
freight,  the  defendants  are  not  relieved  by  the 
cesser  clause.  Whether  the  case  is  put  on  the 
ground  of  condition  precedent  or  on  breach  of 
contract,  for  which  the  damages  woqld  be  the 


difference  between  the  bill  of  lading  freight  and 
the  chartered  freight,  the  result  is  the  same.  I 
agree  that  the  appeal  must  be  dismissed. 

Appeal  ditmisted. 

Solicitors  for  the  plaintiff,  W.  A.  Crump  and 
Son. 

Solicitors  tor  the  defendants,  Stokes,  Saitndert, 
and  Stokes. 


Feb.  27  and  March  8. 

(Before  Lord  Ebheb,  M.B.,  Lopes  and 

Davbt,  L.JJ.) 

Kemp  v.  Wahkltn.  (a) 

APPBAIi  FBOM  THE  QUBEK'S  BENCH  DITISIOS. 
Parliament — Begitiration — Borough  vote — Semee 
of  notice  of  objection — Ordinary  course  of  pott— 
6  <fe  7  Vict.  c.  18.  «.  100. 
By  sect.  100  o/  6  <fe  7  Vict.  c.  18,  an  objector  to  a 
person  claiming  a  Parliamentary  vote  may  leree 
his  notice  of  objection  by  post,  and  in  thai  ease  a 
duplicate  notice  shall  be  stamped  by  the  pott- 
master  of  the  office  where  the  rwtice  is  potted, 
and  "  the  production  by  the  party  who  p<«tei 
such  notice  of  su«h  stamped  duplicate,  shall  le 
evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicate 
on  the  day  on  which  such  notice  would,  in  tin 
ordinary  course  of  post,  have  been  delivered  to 
such  place." 
Held,  that  "  the  ordinary  course  of  post "  refers  to 
the  general  rules  of  the  post-office  as  to  the 
delivery  of  letters  to  the  inhabitants  of  a  poiial 
district  taken  as  a  body ;  and  an  objector,  tc&en 
posting  his  notices  of  objection,  need  only  tah 
into  consideration  such  general  rules,  without 
inquiring  into  the  mode  in  which,  by  special 
arrangement,  some  particular  inhabitants  in  ike 
district  m-ay  have  their  letters  delivered. 
Ohilds  V.  Cox  (58  L.  T.  Hep.  N.  8.  338 ;  20  <i.  B. 

Div.  290)  overruled. 
This  was  an  appeal  from  a  judgment  of  tiie 
Queen's  Bench  TDivision  (Lord  Coleridge,  CJ., 
Lawrauce  and  Collins,  JJ.)  upon  a  case  stated  hj 
the  revising  baxrister  for  the  borough  of  Col- 
chester. 

The  appellant  objected  to  the  names  of  Moses 
Stockton  Atkyns  and  forty-six  other  persons  being 
retained  in  Division  11.  of  the  list,  as  Parlia- 
mentary voters  in  respect  of  dwelling-honae 
qualifications  in  the  barracks  within  the  borongL 
He  posted  in  Colchester  notices  of  objection, 
addressed  to  the  soldiers  at  their  places  of  abode 
within  the  barracks,  as  described  in  the  oveiseer'i 
list.  Itwascontendedbeforetherevisingbarriiter 
that  there  was  no  proof  of  the  service  of  the 
notices  of  objection  on  or  before  the  20th  Ang. 
The  appellant  produced  stamped  duplicates,  and 
relied  on  them  as  evidence  of  delive^  "  in  the 
ordinary  course  of  post,"  in  accordance  with 
sect.  100  of  6  and  7  Vict.  c.  18. 

By  6  &  7  Vict.  c.  18,  an  objector  may  either 
serve  notices  of  objection  personally  under  sect  I'. 
or  else  he  may  proceed  under  sect.  100  and  send 
them  by  post.  In  such  a  case,  sect.  100  prorides 
for  the  stamping  of  a  duplicate  notice  by  the 
postmaster  of  the  office  where  the  notice  is  posted, 
and  enacts  that 
The  prodnotion  by  the  par^  who  posted  sock  intieo 
(a)  Beported  b;  E,  JUsh^Y  Suite,  Eki.,  Builster^tXn. 
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of  moh  stamped  duplicate  shall  be  eTidenoe  of  the  notioe 
faaTin^  been  giyen  to  the  person  at  the  place  mentioned 
in  snch  duplicate  on  the  day  on  which  snoh  notice  would 
in  the  ordinary  ooorse  of  post  have  been  deliveied  to 
mdi  place. 

It  was  proved  that  it  is  the  nniyeraal  practice,  in 
accordance  with  the  military  and  postal  regula- 
tions in  towns  where  soldiers  are  quartered,  that 
letters  addressed  to  soldiers  in  barracks  are  not 
delivered  at  the  barracks  by  the  poet-office 
authorities,  but  are  delivered  at  the  post-office  in 
private  bags  to  orderlies  appointed  from  each 
regiment  for  that  purpose,  and  are  taken  to  the 
barracks  by  them  and  delivered  to  the  persons  to 
whom  they  are  addressed. 

The  notices  of  objection  in  this  case,  which 
were  registered  in  accordance  with  the  statute, 
were  delivered  to  the  orderly  in  the  usual  war ; 
but  the  orderly  did  not  sign  the  receipts  for  the 
notices,  but  took  them  away  in  blank,  and  they 
vere  afterwards  returned  to  the  post-office 
signed  by  the  persons  to  whom  the  notices  were 
addressed. 

The  Toters  had  left  Colchester  at  some  time 
between  the  15th  July  and  the  19th  Aug.,  and 
were,  in  fact,  at  the  latter  date  at  the  camp  at 
Aldershot.  It  was  proved  that  the  notices  of 
objection  were  brought  to  the  barracks  by  the 
poet  orderly  at  about  1.45  p.m.  on  Saturday  the 
I9th  Aug.,  and  that  the  corporal  in  charge  of  the 
orderly  room,  believing  from  their  appearance 
that  they  were  of  the  nature  of  circulars,  and 
having  instructions  to  keep  back  circulars,  on 
account  of  the  expense  of  forwarding  them,  in  the 
exercise  of  this  discretion,  put  them  aside  till  he 
could  consult  an  officer. 

On  Sunday,  the  20th  Aug.,  he  saw  an  officer, 
who  directed  him  to  forward  the  notices,  and 
they  were,  in  fact,  forwarded  to  the  voters  on 
Mcmday,  the  2lBt  Aug. 

If  the  voters  had  been  still  in  the  barracks  at 
Colchester,  at  the  places  of  abode  stated  in  the 
list,  the  notices  would  have  been  distributed  by 
the  post  orderly  on  the  afternoon  of  the  19th 
Aug.,  and  if  they  had  been  redirected  and  posted 
on  the  aitemoon  of  the  19th  Aug.  they  would 
have  been  delivered  at  Aldershot  on  uie  20th 
Aug.  If  the  corporal  in  charge  had  thought  that 
they  were  of  the  nature  of  letters  and  not  circu- 
lan,  he  would  have  so  redirected  and  posted 
them. 

The  revising  barrister  held  that  the  case  could 
not  be  distinguished  from  ChiMt  v.  Cox  (58  L.  T. 
Bep.  N.  S.  3& ;  20  Q.  B.  Div.  290),  and  that  there 
was  no  "  ordinary  course  of  post "  to  the  barracks, 
and  that  the  stamped  duplicates  were  not  avail- 
able to  prove  the  service  of  the  notices  of 
objection,  and  that  the  names  must  therefore  be 
retained  on  the  list. 

Upon  a  case  being  stated  by  him  the  Queen's 
Boich  Division  (Lord  Colerid^,  C.J.,  Lawrance 
and  Collins,  JJ.)  were  of  opinion  that  ChUds  v. 
Cm  (vbi  vup.)  governed  the  present  case,  but  that 
that  decision  could  not  be  suppoi'ted,  and  they 
therefore  affirmed  the  decision  of  the  revising 
banister,  and  at  the  same  time  gave  leave  to 
appeaL 

The  appellant,  the  objector,  appealed. 

Cyril  Dodd,  Q.C.  and  Lewis  Thomat  for  the 
appellant  Kemp. — The  question  is.  What  is 
the  meaning  of  "the  ordinary  course  of  po^f  " 


It  is  submitted  that  the  only  question  for  the 
objector  to  consider  is,  when  would  the  letter  have 
reached  the  person  objected  to  if  that  person  had 
been  in  the  position  of  an  ordinary  inhabitant  in 
Colchester  P  It  is  immaterial  whether  or  not 
there  is  any  ordinary  course  of  post  to  tiiese 
barracks ;  the  question  is,  whether  tbe  letter  was 
delivered  to  the  post-office  in  such  time  that  by 
tiie  ordinary  course  of  post  it  would  be  delivered 
by  the  20th  Aug.  to  a  person  residing  within  the 
postal  district  in  which  the  barracks  are  situated  i 

Levoit  T.  Evaru,  31  L.  T.  Bep.  N.  S.  487 ;  L.  Bep. 

10  C.  P.  297  i 
Doogan  v.  Colqukoun,  20  L.  Bep.  Ir.  361 ; 
Hudaon  v.  Louth,  6  L.  Bep.  Ii.  69. 

In  this  view  of  the  case  the  private  arrangement 
as  to  the  mode  of  the  delivery  of  letters  at  the 
barracks  is  immaterial.  The  decision  in  ChUds  v. 
Cox  (58  L.  T.  Rep.  N.  S.  338 ;  20  Q.  B.  Div.  290) 
is  wrong,  and  the  case  should  be  overruled. 

Morten  for  the  respondent. — An  objector  is  not 
obliged  to  make  use  of  the  post  in  serving  his 
notices.  The  d.ct  contemplates  personal  service, 
and  if  the  objector  prefers  to  use  an  alternative 
method  of  service  and  use  the  post-office,  he 
should  see  that  there  is  an  "  ordinary  course  of 
post "  to  the  place  where  he  intends  the  notices 
to  be  sent.  If  there  is  no  ordinary  course  of  post 
to  that  place  then  the  objector  cannot  act  under 

««*'*•  1*^-  Cur.  adv.  vult. 

March  8. — ^Lord  EsHEB,  M.B. — ^The  point  raised 
in  this  case  is  whether  there  was  onyproof  of  the 
service,  on  or  before  the  20th  Aug.  1898,  of  notices 
of  objection  to  the  Parliamenta^  votes  of  Moses 
Atkyns  and  forty-six  other  soldiers.  The  re- 
vising barrister,  m  obedience  to  the  decision  in 
ChUds  v.  CoK  (vbi  sup.),  held  that  there  was  no 
proof  of  the  service  of  the  notices  of  objection 
because  there  was  no  delivery  "  in  the  ordinary 
course  of  post"  at  the  barracks  at  which  the 
soldiers  claimed  qualifications  as  voters  within 
the  borough  of  Colchester,  and  he  therefore  re- 
tained the  names  of  the  soldiers  on  the  list  of 
voters.  The  Divisional  Court  affirmed  the  deci- 
sion of  the  revising  barrister,  but  being  of  opinion 
that  Chilis  v.  Cox  could  not  be  supported,  gave 
leave  to  appeal  to  this  court.  The  circumstajoces 
in  this  case  and  in  ChUds  v.  Cox  are  precisely 
similar,  and  we  must  therefore  consider  whether 
we  agree  with  the  decision  in  that  case.  The 
question  depends  on  the  true  construction  of 
certain  words  in  6  &  7  Yict.  a  18.  Under  that 
Act  on  objector  may  serve  notices  of  objection 
personally  under  sect.  17,  or  else  he  may  proceed 
under  sect.  100,  which  provides  for  the  stamping 
of  a  duplicate  notioe  by  the  postmaster  of  the 
office  where  tiie  notice  ia  posted,  and  enacts  that 
"the  production  by  the  party  who  posted  such 
notice  of  such  stamped  duplicate  shall  be  evidence 
of  the  notice  having  been  given  to  the  person  at 
the  place  mentioned  in  such  duplicate  on  the  day 
on  which  such  notice  would  in  the  ordinary  coarse 
of  post  have  been  delivered  to  snch  place."  The 
notice  of  objection  may  clearly  be  posted  in  the 
same  district  in  which  the  person  objected  to 
resides  or  at  a  post  office  any  distance  away,  and 
the  provisions  of  the  Act  may  be  relied  on  by 
the  objector,  although  the  letter  posted  may  in 
fact  not  be  delivered.  We  have  to  consider  what 
is  the  meaning  of  tihe  words  "in  the  ordinary 
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course  of  post."  The  enactment  ia  one  for  the 
public  benefit,  and  is  in  favour  of  objectors,  and 
after  considerable  thought  I  have  come  to  the 
conclusion  that  the  proper  construction  of  the 
words  "  in  the  ordinary  course  of  post "  depends 
entirelj  on  the  acts  of  the  post  office.  The  post- 
office  is  the  authority  which  determines  the  course 
of  post,  that  is  to  say,  how  letters  are  to  be 
conveyed  and  how  they  are  to  be  delivered.  It 
determines  the  districts  within  which  letters  are 
to  be  delivered  to  the  rasidents,  considered  as  a 
body  of  persons,  within  those  districts,  and  it 
detwmines  the  times  at  which,  as  a  general  rule, 
letters  will  be  delivered  within  a  district  to  the 
inhabitants  of  it,  considered  as  a  body  of  persons. 
Therefore  the  objector,  if  he  acts  under  sect.  100, 
need  only  consider  the  general  regulations  of  the 
post>office,  and  if  he  posts  his  notice  of  objection 
in  one  place  to  be  delivered  at  another,  he  has 
merely  to  look  at  the  post-office  regulations  to  see 
when  ah  ordinary  letter  posted  at  the  place  where 
he  posts  his  notice  of  objection  would  be  delivered 
in  ordinary  course  to  an  ordinary  inhabitant 
within  the  ambit  of  the  district  in  which  the 
person  objected  to  has  his  qualification.  That  is 
all  that  the  objector  must  do,  and  he  need  not 
inquire  whether  within  that  district  there  are 
some  people  who  may  have  their  letters  delivered 
in  a  different  way  by  some  special  arrangement 
with  the  post-office  or  the  post-office  officios.  In 
either  of  those  two  cases,  though  there  would  be 
a  good  delivery  of  letters,  it  would  not  be  a  deli- 
very "in  the  ordinary  course  of  post ; "  it  would 
be  an  erti-aordinary  delivery.  It  would  be  imma- 
terial to  consider  whether  the  letter  would  be  in 
fact  delivered  by  the  post-office  or  how  else,  or 
whether  there  was  misconduct  on  the  part  of 
anybody,  because  those  questions  have  nothing 
to  do  with  "delivery  in  the  ordinary  course  of 
post."  If  that  be  so,  then  Childs  v.  Coz  was 
wrongly  decided.  In  the  present  case  there  was  a 
delivery  in  the  ordinary  course  of  post  in  Col- 
chester in  the  district  within  the  ambit  of  which 
the  barracks  stood,  although  as  regards  the 
barracks  the  ordinary  course  of  delivery  by  post 
was  replaced  by  an  extraordinary  course  of 
delivery.  But  with  that  the  objector  had  nothing 
to  do.  According  to  the  ordinary  course,  of  post 
in  the  district,  the  notices  here  were  posted  in 
time,  and  the  stamped  duplicates  were  therefor* 
imder  the  Act  evidence  of  their  due  delivery. 
We  therefore  disagree  with  the  decision  of  the 
Divisional  Court  in  the  form  in  which  it  was  given, 
and  this  appeal  must  be  allowed. 

Lopes,  L.J,  delivered  the  following  written 
judgment. — This  is  a  case  of  some  importance, 
De<Hiase  we  are  now  overruling  the  decision  in 
Childs  V.  Cox  (ubi  $up.).  The  revising  barrister 
held,  on  the  authority  of  that  case,  that  there  was 
no  delivery  "  in  the  ordinary  course  of  post  "  at 
the  barracks,  within  the  meaning  of  sect.  100  of 
6&  7  Vict.  c.  18,  and  that  the  stamped  duplicates 
were  not  available  to  prove  the  service  of  the 
notices  of  objection.  It  is  necessary  to  consider 
what  the  words  "  in  the  ordinary  course  of  post " 
rnetttn.  fHis  Lordship  then  read  sect.  100.]  The 
object  of  the  Legislature  was  to  make  the  stamped 
duplicate  retained  by  the  objector  evidence  of  the 
notice  haying  been  given.  The  objector  had  to 
comply  with  the  requirements  of  sect.  100,  and  the 
notices  must  have  been  posted  so  that  "  in  the  ordi- 
nary course  of  post "  they  would  be  delivered  on  or 


before  the  20th  Aug.  In  this  case  the  objector 
had  done  all  that  was  reqnired  by  sect.  100,  and 
the  only  question  was,  wnether  uie  notices  were 
posted,  so  that  "  in  the  ordinary  course  of  post," 
they  would  be  delivered  on  or  bcaore  the  20th  Aog. 
There  was  an  ordinary  course  of  post  in  Col- 
chester, and  it  is  clear  that,  if  the  ordmaiy  oooiw 
of  post  had  been  permitted  to  take  its  ordinaiy 
course,  the  notices  would  have  been  delivered  on 
the  20th  Aug.  at  the  barracks.  The  reason  why 
they  were  not  delivered  was  because,  owing  to 
some  militaiT  regulations,  the  post  was  not 
allowed  to  take  its  ordinarv  course.  In  my  judg- 
ment this  cannot  prejudice  the  action  of  tibe 
objector.  He  had  done  all  required  of  him  by  tbe 
statute ;  it  was  no  fault  of  nis  that  the  notices 
were  not  delivered  in  the  ordinary  oonise  of  post 
A  person  with  a  private  box  or  a  private  bog  miebt 
give  directions  to  the  postmarter  to  rewnluB 
letters  till  called  for,  or  to  forward  than  oncsea 
week.  Could  it  be  said  that  an  objector  was  to 
be  prejudiced  if  his  notice  was  not  delivered  in 
time  P  He  could  know  nothing  of  this  printe 
aiTangement.  It  would  be  sufficient  for  him  that 
if  nouiing  had  been  done  to  delay  or  intercept 
the  notices  they  would  in  the  ordiiiary  coarse  of 
post  have  been  delivered  in  time.  Childg  v.  Cea 
(iibi  tvp.)  was,  in  my  judgment,  wrongly  decided, 
and  ought  to  be  reversed.  The  court  there  sajs, 
"The  case  shows  that  on  the  20th  Aug.  no  'ordi- 
nary course  of  post '  existed."  Bat  that  is  not  ao. 
There  was  an  "  ordinary  course  of  post "  by  wlrick 
the  notices  would  have  been  delivered  in  time  if 
nothing  had  been  done  to  intercept  it  I  do  not 
think  sect.  17  can  be  relied  on. 

Davkt,  L.J. — I  entirely  agree  with  the  judg- 
ments that  have  been  dehvered,  and  have  nothing 

^^^-  Appeal  allowed. 

Solicitors  for  the  appellant,  Bpeeehly,  Mvmfoiri, 
Landon,  and  Boger»,  for  Prior,  Colchester. 

Solicitor  for  the  respondent,  The  Town  CUrk^ 
Colchester. 


and 


Thursday,  March  8. 

(Before   Lord   Esheb,    MJl.,    Lopbs 
Datet,  L.JJ.) 
Abdek  ti.  BoTCB.  (a) 
affeai,  fsom  the  queen's  bench  Dinsioir. 
Praciice — Specially  indorsed  torit — Landlord  and 

tenant — Meeovery    of  land — Notice  to   quit  » 

forfeiture— Order  ill.,  r.  6  (/). 
The  lorit  in  an  action  by  a  landlord  against  hit 

tenant  for  the  recovery  of  land  cannot  he  apeetoSjf 

indorsed  when  the  notice  to  quit  relied  upon  6} 

the  plaintiff  is  founded  upon  a  forfeiture. 
This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and    Collins, 
JJ.)  refusing  to  allow  the  plaintiff  to  sign  final 
judgment  upon  a  summons  under  Order  XIY. 

'Sd»  action  was  brought  by  a  landlord  against 
his  tenant  for  the  recovery  of  possession  of  the 
demised  premises. 

By  indenture  of  lease,  dated  in  May  1892,  tha 
plaintiff  demised  the  premises  in  question  to  the 
defendant  for  the  term  of  seven  years  at  the 
yearly  rent,  payable  half-quarterly,  as  theteia 
agreed,  subject  to  a  proviso  uiat, 

(■)  Beported  by  ?.  Uimr  fSurtH,  Icq.,  Barriatap«»X«r. 
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If  the  pTemisea  demiaed  or  any  part  thereof  be  at 
•D7  time  ahnt  np  or  nnooonpied,  or  any  part  of  the  rent 
be  unpaid  for  twenty-one  days  next  after  the  same  shall 
become  dne,  although  no  legal  oi  other  demand  shall  be 
made  for  payment  thereof  .  .  .  then  and  in  any  or 
eitiier  of  such  erenta  and  without  any  demand  whatso- 
errer,  the  leaeor  may  forthwith  determine  the  term  hereby 
oreated  by  notioe  to  quit  in  writing  signed  by  himself  or 
hia  agent  and  left  at  the  said  premises. 

Bent  became  nnpaid  and  in  arrear  for  twenty* 
ODB  days,  and  the  plaintiff  thereupon  gave  a  notice 
to  quit  in  accordance  with  the  aboTe-mentioned 
proTiso. 

By  Order  m.,  r.  6  (/),  a  writ  may  be  epecially 
Indorsed  "  in  actions  for  the  recorery  of  land  with 
or  without  a  chiim  for  rent  or  mesne  profits  by  a 
landlord  against  a  tenant  whose  term  has  expired 
or  bas  been  dnly  determined  by  notice  to  quit." 

By  the  indorsement  on  his  writ  of  summons  the 
plaintiff  claimed  possession  of  the  premises  held 
npon  the  above  mentioned  tenancy  "  which  said 
tenancy  was  duly  determined  by  notice  to  quit  in 
writing  given  in  accordance  with  the  terms  of  the 
said  lease  and  expiring  on  the  4th  Dec.  1893,"  and 
he  also  ol^med  jJIl.  arrears  of  rent  due  in  respect 
of  the  said  premises. 

The  plaintiff  took  out  a  summons  under  Order 
JLIV.,  and  the  master  made  no  order. 

An  appeal  to  the  judge  at  chambers  was  dis- 
missed. 

Upon  appeal  to  the  Divisional  Court  (Mathew 
and  Collins,  J  J.)  the  Court  made  an  order  allowin&[ 
the  plaintiff  to  sign  judgment  for  the  arrears  of 
rent,  but  refused,  to  allow  him  to  sign  judgment 
for  possession  of  the  premises. 

Against  this  refusal  the  plaintiff  now  appealed. 

Douglas  Wdttcer,  Q.C.  and  J.  Herbert  Williama 
for  the  appellant,  tiie  plaintiff. — This  case  is  within 
tibe  terms  of  Order  III.,  r.  6  (/),  the  term  having 
been  dnly  determined  by  notice  to  quit.  The 
determination  by  notioe  to  quit  included  in 
rule  6  (/)  is  not  limited  to  determination  of  a 
yearly  tenancy  or  any  other  tenancy  usually  de- 
termined by  notice  to  quit.  This  mle  is  an 
extension  of  the  provisions  of  the  statutes  1 
Geo.  4,  c.  87,  s.  1,  and  15  &  16  Vict.  c.  76,  s.  213. 
Under  those  Acts  it  was  decided  that  a  claim  by 
a  landlord  to  le-enter  for  a  forfeiture  was  not 
within  the  Acts,  because  in  such  a  case  the  term 
had  neither  "  expired"  nor  been  "  determined  by 
notioe  to  quit " : 

Doe  d.  Cundy  7.  Bharpley,  15  H.  ft  W.  558 ; 

Doe  d.  Carter  v.  Roe,  10  M.  &  W.  670  ; 

2>o«  d.  Cardigan  r.  Boe,  1  D.  &  B.  540. 
Since  role  6  (/)  came  into  operation  it  has  been 
similarly  decided  that  a  claim  to  re-enter  for  a 
forfeitnre  is  not  within  the  rule  because  in  such  a 
case  the  term  has  not  "  expired  "  or  been  '*  deter- 
mined by  notice  to  quit " : 

Burnt  T.  Walford,  W.  N.  1884,  p.  31 ; 

Mantergh  r.  JUmell,  W.  N.  1884,  p.  34. 

In  this  case  the  plaintiff  says  the  term  has  been 
determined  by  notice  to  quit.  By  the  contract  of 
tenancy  the  parties  have  agreed  that  upon  the 
happening  of  a  certain  event  the  lessor  may  de- 
.  tennine  tiie  tenancy  by  giving  a  notice  to  quit ; 
that  event  has  happened  and  the  lessor 
has  given  the  notice  to  quit  agreed  upon 
between  the  parties.  There  is  no  reason  why 
the  notioe  to  quit  specified  in  role  6  (/)  should 
be  limited  to  any  particular  kind  of  notioe  to 


quit,  and  be  held  not  to  apply  to  any  notioe  to 
quit  which  may  be  agreed  upon  by  thie  landlord 
and  tenant : 

Daubu*  V.  Lavington,  51  L.  T.  Bep.  N.  S.  206;  18 

Q.  B.  Div.  347  ; 
BaU  V.  Oonrfort,  55  L.  T.  Bep.  N.  S.  550 ;  18  Q.  B. 
Div.  11. 

Ernest  PoUoeh  for  the  respondent,  the  defendant. 
— This  claim  by  the  landlord  is  really  a  claim  to 
re-enter  for  a  forfeiture,  and  is,  therefore,  not 
within  the  rule  according  to  the  authorities  which 
have  been  cited.  This  is  not  really  a  notice  to 
quit  at  all.  The  notice  to  quit,  to  which  Order  HI., 
r.  6  (/)  applies  is  only  the  notice  to  quit  which 
is  necessary  to  determine  a  yearly  tenancy. 
The  words  "  duly  determined "  have  the  same 
meaning  as  the  words  "  determined  by  a  1^^ 
notice  to  quit"  in  the  County  Conrte  Act  1to6 
(19  &  20  Vict.  a.  108),  s.  50,  which  have  been  held 
to  apply  only  to  yearly  tenancies : 

Frimd  v.  Shaw,  58  L.  T.  Bep.  N.  S.  89 ;  20  Q.  B. 
Div.  874. 

Douglas  Walker,  q-Crevliad.   Qur.adv.wU. 

March  8. — Lord  EsHES,  M.fi. — In  this  action 
the  plaintiff  has  sought  to  obtain  judgment  for 
recoveiy  of  possession  of  certain  premises  demised 
by  him  by  means  of  Order  XTV.,  alle^g  that  his 
writ  has  been  specially  indorsed  within  Order  m. 
role  6  (/).  Now  the  first  statute  of  importance 
is  1  Greo.  4,  c.  87,  s.  1,  which  was  followed  by  the 
Common  Law  Procedure  Act  1852  (15  &  16  Vict, 
c.  76)  B.  213,  and  that  again  was  followed  by  the 
Rules  of  the  Supreme  Court  Order  III.  rule  6  (/). 
Though  the  words  in  these  three  enactmente  are 
not  exactiy  the  same,  they  are  all  to  the  same 
legal  effect,  and  Order  HI.  rule  6  (/)  was  intended 
to  follow  the  provisions  (sect.  213)  of  the  Common 
Law  Procedure  Act  1852.  and  that  section  was 
intended  to  follow  sect.  I  of  1  Geo.  4,  c.  87.  There* 
fore  any  decision  on  1  Geo.  4,  c.  87,  s.  1  which  we 
agree  with  ought  to  be  applied  to  sect.  213  of  the 
Act  of  1852,  and  also  to  Order  m.  rule  6  (/). 
Now  ought  we  to  follow  the  decision  of  Doe  d. 
Cundy  v.  Sharpley  {ubi  swp.),  which  decided  that 
sect.  1  of  1  Geo.  4,  c.  87,  did  not  apply  to  a  chum 
by  a  landlord  for  possession  in  respect  of  a  for- 
feiture, so  as  to  enable  him  to  obtain  judgment 
by  summary  pi-oceedings  P  It  is  unnecessary  to 
say  now  whether  we  should  have  agreed  with  that 
and  subsequent  decisions  on  the  same  point  at  the 
time  when  they  were  given.  Those  decisions  have 
always  been  acted  on  by  judges  at  chambers  in 
the  long  course  of  practice  ever  since  they  were 
decided,  and  a  long,  cozistant,  and  uniform  prac- 
tice, founded  upon  decisions  so  many  years  ago, 
ought  not  to  be  overruled.  I  therefore  think  that 
this  case  does  not  come  within  Order  III.  mle 
6  (/),  and  that  the  judgment  of  the  Divisional 
Court  is  right.    The  appeal  must  be  dismissed. 

LoFEB,  L.J. — ^This  is  a  summary  proceeding  for 
j  udgment  under  Order  XTV.,  and  1  think  that  any 
proceeding  under  that  order  ought  to  be  regarded 
with  great  strictness.  Now  it  is  not  unimportant 
to  observe  that  up  to  1  Greo.  4,  o.  87,  there  was  no 
summary  procedure  for  recovery  of  possession  of 
land.  We  must  also  bear  in  mind  that  the  words 
of  Order  HI.  rule  6  (/)  are  practically,  though 
not  precisely,  the  same  as  the  words  of  1  Geo.  4, 
c.  87,  s.  1,  and  the  Common  Law  Procedure  Act 
1852,  8.  213,  because  that  fact  readers  important 
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iihe  decisions  on  the  words  of  those  two  Acts. 
Having  regard  to  those  decisions  and  the  practice 
foTinded  on  them,  I  hare  come  to  the  conclusion 
that  the  .procedure  of  Order  XIV.  is  only  applica- 
ble to  a  case  where  the  tenancy  is  determined  by 
efBozion  of  time  or  by  an  ordinary  notice  to  quit. 
By  that,  I  mean  a  practically  undefended  case, 
where  the  tenancy  is  determined  and  the  tenant 
holds  over.  The  strongest  caae  under  the  old 
Acts  I  have  mentioned  is  Doe  d.  Cundy  v.  Sharpley 
(udi  8up.),  where  it  was  held  that  sect.  1  of  1  Qeo. 
4,  c.  87,  did  not  apply  to  the  case  of  the  determina- 
tion of  a  tenancy  by  forfeiture,  as  in  the  pi-esent 
caae.  I  think  that  the  summary  procedure  of 
Qrder  XIY.  does  not  apply  to  that  chsa  of  cases, 
and  this  appeal  should  l^  dismissed. 

.  Datbt,  L.J. — If  this  point  now  came  before  us 
for  the  first  time,  I  might  find  it  difScult  to  say 
why  the  plaintiff  should  not  have  judgment, 
because  the  tenant  has  no  real  defence.  But  I  do 
XLot  feel  inclined  to  disturb  the  settled  course  of 
practice  which  seems  to  have  existed  since  1  Greo. 
4,  c.  87,  was  passed,  and  under  the  Common  Law 
Procedure  Act  1862,  and  has  been  continued  and 
adopted  in  chambers  up  to  the  present  time.  I 
am  aware  that  it  has  been  argued  on  behalf  of 
the  plaintifE  that  this  case  is  not  one  where  the 
tenancy  has  been  determined  by  forfeiture,  but, 
according  to  the  form  adopted  in  the  lease,  by 
notice  to  quit,  and  that  consequently  the  case 
comes  withm  the  very  words  of  Order  III.  rule 
6  (/).  I  think  it  is  too  late  to  argue  that  point 
now.  It  would  be  frittering  away  the  law  if  we 
made  snoh  a  distinction  as  that  which  we  are 
asked  to  make,  and  we  must  say  that  this  lease 
has  been  determined  by  forfeiture.  I  agree  with 
the  judgments  that  have  been  delivered,  and  this 
appeal  must  therefore  be  dismissed. 

Appeal  ditmieaed. 

■  Solidtors  for  the  plaintiffs,  8.  W.  Johnson  aad 
Bon. 

Solicitor  for  the  defendant,  J.  C.  Clay, 
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Be  Holfobd  ;  Holfobd  «.  Holfobd.  (a) 

Infanta — Maintenance — Qift  to  dasa  attaining 
twenty-one — Conveyancing  and  Law  of  Property 
Act  1881, «.  43. 

A  teetator,  who  died  in  July  1888,  by  hie  wiU  gave 
his  residuary  estate  consisting  of  the  proceeds  of 
sale  of  real  estate  and  of  personal  estate  to 
trustees  upon  trust  for  the  child  or  children  of 
T.  H.  livtng  at  the  testator's  death,  and  who 
should  attain  twenty-one  years,  in  equal  shares 
if  more  than  one,  ond  if  out  one,  the  whole  to  be 
in  trust  for  that  one  child.  The  will  contained 
no  maintenance  clause.  At  the  testator's  death 
there  were  six  children  living  of  T.  H.,  all  in- 
fants. On  the  eldest  of  the  children  attaining 
twenty -one  she  claimed  her  sixth  share  of  the 
original  residuary  estate,  and  of  the  fund  accu- 
mulated during  her  minority,  and  also  the  whole 

(a)  Beported  bj  Q.  VTilbt  Kihs,  Eiq.,  Bwrlatcr-kt-Law. 


of  the  income  of  the  residuary  estate  arisag 
after  the  time  she  came  of  age  until  the  tuzl 
child  should  corns  of  age,  and  after  that  one-ha^ 
of  the  same  income  until  another  child  shoaU 
come  of  age,  and  so  'on  uMtil  the  youngest  ehUd 
should  come  of  age,  and  she  claimed  the  ineonu 
of  the  accumulated  fund  in  the  same  maiuner. 
Held  [dissenting  from  Se  Adams  (68  L.  T.  Bet. 
N.  8. 376 ;  (1893)  1  Ch.  329),  that  the  eldest  ekiU 
was  entitled  to  receive  her  sixth  share  of  the 
original  residuary  estate,  and  of  the  aeeumilaied 
fund  and  income  down  to  the  time  of  her  taking 
a  vested  interest,  hut  not  to  the  income  of  tie 
remaining  five-sixths  of  the  original  residtuaj 
estate  and  accumulated  fund. 

H.  S.  Holfobd,  by  his  will  dated  in  1^8,  gave 
his  residuary  estate,  comprising  personal  estate 
and  proceeds  of  sale  of  real  estate,  to  tmsteH 
upon  trust  for  the  child  or  childr^  of  Thomas 
Holford  living  at  the  testator's  death,  and  who 
should  attain  tiie  age  of  twenty -one  years,  in  equal 
shares  if  more  than  one,  and  if  but  one,  the  whole 
to  be  in  trust  for  that  one  child.  The  will  con- 
tained no  maintenance  clause.  The  testator  died 
in  July  1888,  and  at  his  death  there  were  six 
children  living  of  Thomas  Holford,  all  infants. 
The  eldest  child,  who  had  married  and  settled 
all  her  interest  under  the  will,  having  attained 
twenty-one  years  of  age,  she  and  the  trustees  of 
the  settlement  claimed  to  be  entitled,  first,  to  cne- 
SLxth  share  of  the  original  trust  funds,  and  of  tte 
accumulations  of  income  during  her  mincnity, 
which  amounted  to  about  40,000C;  and  secondly, 
to  the  whole  of  the  income  of  the  remaining  five- 
sixths  of  the  original  trust  funds,  and  of  tlie  aocn- 
mulated  income  until  another  child  should  come 
of  age.  An  ori^nating  summons  was  taken  out 
by  the  infant  children  by  their  next  friend,  to  have 
the  question  determined  whether  the  income  of  tbe 
remaining  five-sixths  of  the  original  trust  estate 
and  of  the  accumulated  income  to  which  they  were 
contingently  entitled,  was  under  sect.  43  of  the 
Conveyancing  Act  1881  applicable  for  their  main- 
tenance, and,  so  far  as  not  so  applied,  went  in 
au^entation  of  their  shares  on  attaining  thdr 
majority. 

FarweU,  Q.C  and  Davenport  for  t^e  plainiiEs. 
— The  infant  children  are  entitled  to  the  remain- 
ing five-sixths  of  the  original  trust  fund  and  of 
the  accumulated  income  contingently  on  their 
attaining  twenty-one,  and  the  income  thereof  may 
under  sect.  43  of  the  Conveyancing  Act  1881  Vi 
applied  for  their  maintenance.  Sofaras  J2e.idaiM 
(68  L.  T.  Rep.  N.  S.  376 ;  (1893)  1  Oh.  329)  is  a  de- 
cision  to  the  contrary,  it  is  incorrect.  "Where  there 
has  been  a  gift  to  cHldien  as  a  class  contingently 
on  their  attaining  twenty-one,  it  has  long  been  the 
practice  of  the  court  on  the  eldest  child  attaining 
twenty-one  to  pay  out  the  shares  of  such  diila, 
and  to  carry  over  the  share  of  the  children  con- 
tingently entitled  to  separate  accounts.  They 
also  referred  to 

Qenery  v.  Fittgerald,  J»o.  468 ; 

Bective  v.  Hodgson,  10  H.  L.  C.  656  ; 

Brandon  v.  Aston,  2  Y.  *  C.  C.  C.  24 ; 

Bochford  T.  Hackman,  9  Hara,  475 ; 

Kidman  v.  Kidman,  40  L.  J.  859,  C!h.  ; 

Be  Jeffery,  64  L.  T.  Eep.  N.  B.  622 ;  (1891)  1  Cih. 

671; 
Be  Burton,  67  L.  T.  Bep.  K.  S.  221 ;  (189S)  S  CL 

38. 
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Byrne,  Q.G.  and  George  Lawrence  tot  the  eldest 
daughter. — Where  there  is  a  contingent  gift  to  a 
class  and  one  member  of  that  class  attains  a  vested 
interest,  he  is  entitled  to  the  whole  fund  until 
another  contingencj  happens  of  another  of  the 
class  attaining  a  vested  interest,  and  by  virtue  of 
that  ownership  of  the  fund  he  is  entitied  to  the 
whole  of  the  income.  The  cases  of  Be  Adams 
(-ubi  aup.),  Shepherd  v.  Ingram  (Amb.  448),  Scott 
T.  Earl  of  Scarborough  (1  Beav.  154),  and  Mills  v. 
Norris  (5  Tee.  335)  are  in  our  favour,  and  so  is 
Fumeavai  v.  Eueker  (W.  N.  1879,  p.  135). 

/.  Williams  Cunliffe  for  the  trustees  of  the 
wilL 

H.  F.  Wilson  for  tibe  trustees  of  the  eldest 
daughter's  marriage  settlement. 

Fanoell,  Q.C.  in  reply. — The  attainment  of  a 
vested  interest  by  one  of  the  class  does  not  affect 
the  rights  of  the  other  members  of  the  class.  The 
decision  in  Fumeatix  v.  Rucker  did  not  affect  the 
rights  of  the  other  members ;  all  that  was  decided 
in  that  case  was,  that  on  one  attaining  a  vested 
interest  the  income  no  longer  fell  into  residue. 

Ohittt,  J. — The  questions  raised  in  this  case 
are  of  considerable  importance,  often  recurring, 
particularly  in  chambers,  in  reference  to  the 
maintenance  of  infants.  The  wiU  ie  simple.  The 
residuary  estate,  consisting  of  a  mixed  fund  made 
up  of  the  proceeds  of  sale  of  real  estate  and  of 
personal  estate  is  given  to  trustees  upon  trust  for 
the  child  or  chil£en  of  the  defendant  Thomas 
HoUord  living  at  the  testator's  death,  and  who 
shall  attain  twenty-one  years,  in  equal  shares  if 
more  than  one,  and  if  but  one  the  whole  to  be  in 
trost  for  that  one  child.  The  ^t  then  is  to  a 
class  contingently,  and  the  class  is  not  capable  of 
increase  after  the  testator's  death.  There  is  no 
maintenance  clause  in  the  will,  which  was  made  in 
1888.  At  the  testator's  death  there  were  living 
six  children  of  the  defendant  Thomas  Holford, 
all  infante.  One  daughter  has  recently  attained 
her  majority,  and  has  settied  her  interest  under 
the  will  The  income  of  the  residuary  estate 
is  very  lai|ge,  amounting  to  some  10,OOOZ.  per 
annum.  The  accumulations  of  income  during 
the  period  which  elapsed  before  the  eldest 
daughter  came  of  age,  and  not  expended  in 
maintenance,  amount  to  about  40,0b0!.  On 
behalf  of  the  eldest  daughter  and  her  trustees 
the  following  claims  are  made :  First,  to  her  sixth 
share  of  the  original  residuaiy  estate  and  of  the 
fund  aocumnlatM  during  her  minority ;  secondly, 
to  the  whole  of  the  income  of  the  residuaiy  estate 
arising  from  the  time  she  came  of  age  until  the 
next  child  comes  of  age,  and  from  uiat  time  to 
one-half  of  the  same  income  until  another  child 
comes  of  age,  and  so  on  until  the  youngest  child 
conies  of  age ;  and,  thirdly,  to  the  income  of  the 
accumulated  fund  in  like  maimer.  The  result  of 
these  claims,  if  valid,  is  that,  during  the  period 
hemming  with  the  coming  of  age  of  the  eldest 
and  ending  with  the  coming  of  age  of  the  youngest 
child,  the  whole  of  the  income  would  belong  to  the 
children  for  the  time  being  of  age,  and  no  part  of 
it  wonld  be  available  for  the  ben^t  of  tiie  children 
for  the  time  being  under  age,  or  would  go  to  them 
vith  their  shares  of  capital  on  their  coining  of 
age.  But  the  remaining  five-sixths  of  the  present 
aocamnlated  fund,  composed  although  they  are  of 
sorphis  pest  income,  are  not  claimed  by  the  eldest 
dai%hter.    The  reawma  -why  they  aze  not  claimed 


appear  to  be  as  follows :  It  is  admitted,  in  oon^ 
foi-mity  with  Re  Adams  {uhi  sttp.),  and  con' 
sistently  with  the  principle  of  the  decision  of  the 
Appeal  Court  in  Re  Dickson  (62  L.  T.  Eep.  N.  S. 
707 ;  29  Ch.  Div.  331),  that  during  the  minority 
of  the  eldest  daughter  sect.  43  of  the  Conveyancing 
Act  1881  applied.  Consequentiy  it  is  farther 
admitted  that,  by  virtue  of  sub-sect.  2  of  the  same 
section,  the  accumulations  of  income  not  applied 
in  maintenance  and  made  up  to  the  time  of  the 
eldest  daughter  coming  of  age  are  held  for  the 
benefit  of  tibe  persons  who  may  ultimately  become 
entiUed  to  the  property  (that  is,  the  five-sixths  of 
corpus  of  the  residuary  estate)  from  which  the 
accumulations  had  arisen.  The  effect  of  these 
claims  and  disclaimer  on  behalf  of  the  eldest 
daughter  is  certainly  curious  and  (as  it  strUcea 
me)  anomalous.  A  line  is  drawn,  and  (as  it  seema 
to  me)  arbitrarily  drawn,  on  the  coming  of  age  of 
the  eldest  child.  Neither  by  express  terms,  nor, 
as  I  think,  by  implication,  is  such  a  line  drawn  by 
the  43rd  section  of  the  Act.  On  the  contrary, 
the  five-sixths  of  the  original  residuary  estate  and 
of  the  accumulated  fund  are  still  held  by  the 
trustees  for  the  infante  contingently  on  their 
attaining  the  age  of  twenty-one  years,  in  the 
language  of  sub-sect.  1  of  sect.  43,  and  I  am  not 
able  to  see  why  the  section  does  not  apply  to 
these  remaining  parte  of  the  estete  and  nmd. 
The  argument  for  the  eldest  daughter,  however, 
is,  that  the  effect  which  I  have  ventured  to  describe 
as  curious  and  anomalous  is  necessarily  produced 
by  a  rule  of  construction  founded  on  particular 
authorities.  So  far  as  the  testator's  intention  is 
concerned  it  appears  to  me  to  be  plain  that  all 
the  children  who  attein  twenty-one  are  to  take 
equallv.  To  take  what  P  An  equal  share  of  the 
capitel,  certainly.  Income  is  not  mentioned.  But, 
as  they  are  to  take  an  equal  share  of  the  capital, 
and  as  the  income,  being  as  it  is  the  income  of  a 
trust  residue,  follows  the  capital,  the  intention  is 
that  each  child  should  take  the  income  of  the 
aliquot  share  of  capital  to  which  he  or  she  ulti- 
mately becomes  entitied.  No  preference,  no  priority 
of  any  sort  is  conferred  upon  the  child  who  first 
attains  the  age  of  twenty -one  years.  To  hold  that 
the  eldest  child  on  coming  of  age  thenceforth 
takes  the  whole  of  the  income  in  the  manner 
claimed  appears  to  me  to  be  a  departure  from  the 
manifest  intention  of  equality,  and  to  confer  on 
that  child  a  preference  in  violation  of  the  terms  of 
the  wiU.  The  leading  authorities  on  the  question 
of  income  following  the  capital  are  Oenery  v. 
Fitzgerald  (ubi  sup.)  and  Beetive  v.  Hodgson  (ubi 
sup.).  In  the  latter  case  Lord  Westbury  steted 
the  principle  in  reference  to  residuary  personalty. 
There  is  no  difference  on  this  point  between 
residuary  personalty  and  such  a  residuary  trost 
fund  as  the  present.  He  lays  it  down  tiiat  if  by 
a  will  the  whole  of  the  personal  estate  or  the 
residue  of  the  personal  estate  be  the  subject  of  an 
executorv  bequest,  the  income  of  such  personal 
estete  follows  the  principal  as  an  accessory ;  and 
must,  during  the  period  which  the  law  allows  for 
accumulation,  be  accumulated  and  added  to  the 
principal.  The  principle  enunciated,  which  Iiord 
Westbury  terms  a  cardinal  principle,  is  tiiat  the 
increase  of  the  fund  follows  the  destination  of  the 
fund  itself  as  an  accessory.  It  appears  to  me  to 
apply  equally  where  the  residuary  personal  estete 
is  given  contingentiy  to  one  person,  or  to  two  or 
more  by  name,  or  to  a  class.    Where  the  gift  is 
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to  two  or  more  by  name  oontingeatlj  on  attaining 
twenty-one,    each    is    entitled   to    hie    share   <x 

Srincipal  and  the  increase  which  has  been  pro- 
uoed  hj  it,  and  I  can  see  no  difference  material 
to  the  present  question  between  such  a  gift  to 
persons  bj  name  and  a  like  gift  to  a  class.  I 
have  a  strong  impression  that  the  course  of  the 
court  has  b^n  that  where  a  fund  is  standing  to 
the  account  of  a  class  contingent  on  attaining 
twenty-one,  the  regular  and  common  order  has 
been,  on  the  eldest  child  attaining  that  age,  to 
pay  out  his  share  of  capital  and  income,  and  to 
carry  over  the  residue  in  shares  to  the  separate 
contingent  acconnts  of  the  infants  with  a  direction 
to  accumulate  the  interest  on  each  share  carried 
over.  I  remember  Sir  John  BomillT,  on  such  a 
petition  being  presented  by  the  child  of  age, 
holding  that  the  costs  of  the  petition  ougnt 
to  come,  not  out  of  the  share,  but  out  of  the 
general  fund,  where  such  a  carrying  over  was 
directed,  as  in  that  case  the  order  taken  was  for 
the  common  benefit  of  all  interested,  the  effect 
being  that  each  of  the  infants  on  coming  of  age 
could  apply  for  his  share  without  serving  l£e 
others.  I  have  consulted  several  of  the  most 
experienced  registrars  as  to  the  course  of  the 
court  in  such  matters,  and  they  all  say  that  the 
common  order  is  such  as  I  have  stated.  I  requested 
one  of  them  to  make  some  search  for  precedents. 
The  difficulty,  as  I  anticipated,  has  been  to  dis- 
cover a  clue ;  the  question  is  one  which  has  passed 
apparently  without  note  in  the  registrars' books, 
and  also  without  argument;  the  latter  circum- 
stance indicates  the  general  opinion  entei'tarned 
at  the  bar.  The  research  of  one  of  the  registrars 
(Mr.  Lavie),  which  has  necessarily  not  been  of  an 
exhaustive  character,  has  however  produced  three 
cases  which  seem  to  be  in  point.  I  have  also 
spoken  to  Stirling,  J.  on  the  point,  and  have 
his  authority  for  stating  that  since  the  recent 
decision  in  Me  Adamt  (uhi  sup.)  he  has  had  the 
question  before  him  in  chambers  on  more  occasions 
tiian  one ;  that  he  has  offered  to  adjourn  the  case 
into  court  for  argument  if  desired ;  that  counsel, 
however,  have  preferred  to  take  his  decision  in 
chambers,  and  that  he  has  declined  to  follow  that 
authority  so  far  as  it  indicates  an  opinion  against 
the  infants;  and  that  he  has  refused  to  order 
payment  of  the  whole  of  the  income  to  the  child 
of  age,  and  that  his  opinion,  though  expressed  in 
chambers,  has  been  acquiesced  in.  I  also  have 
adopted  a  similar  course  in  chambers  with  a 
similar  result.  The  precedents  furnished  to  me 
by  the  remstrar  include  the  following  three 
cases.  Re  Samuel  Higgine,  bef  oi-e  Lord  Komilly, 
in  1866,  where  the  nmd  consisted  of  a  legacy 
of  2000!.  severed  from  the  rest  of  the  estate, 
and  bequeathed  to  trustees  (so  far  as  material) 
vpoTL  trust  for  the  brothei-s  and  sisters  of  Sarah 
iffiggins  Gioode,  in  equal  shares,  to  be  vested  in 
them  respectively  as  and  when  they  should  attain 
the  age  of  twenty-one  years.  Eliza  Groode,  mother 
of  Saiah  Eiggins  Groode,  was  living  at  the  pre- 
sentation of  the  petition,  and  was  forty-nine  years 
of  a^,  and  consequently  not  presumed  to  have 
passed  the  age  of  chUdbearing.  The  petition 
was  by  a  child  who  had  recenUy  attained  twenty- 
one,  and  the  respondents  were  the  other  seven 
children,  all  under  age.  The  residuary  legatees 
were  also  served.  A  person  was  appointed  to 
represent  the  four  children  of  Eliza  Uoode,  who 
having   survived   the  testator  had  died   under 


twenty-one.    The  order,  made  the  23rd  Jaii«  1866, 
after  directing  taxation  of  the  ooste  of  all  parties, 
divided  the  balance  of  the  fund  into  eight  shares, 
and  ordered  payment  of  one  share,  and  the  past 
accumulations  at  income  in  respect  of  that  share 
to  the  petitioner,  and  the  carrying  over  of  the  other 
seven  shares  to  the  separate  contingent  accounts 
of  the  infante.    There  was  no  maintenance  clause 
in  the  will  applicable  to  these  infante  set  out  in 
the  petition.     The  order  is  prefaced  by  a  state- 
ment of  the  opinion  of  the  court  that  the  fund 
(which  in  fact  consisted  of  the  legacy  and  past 
accumulations  of  interest)  was  divisible  into  eight 
parte.     The  court  therefore  held  that  the  children 
of    Eliza  Goode  took  contingent  intereste,  and 
treated  the  income  as  following  the  ultimate  des- 
tination of  the  capital  of  each  of  the  shares,  and 
applied  this  principle  to  the  case  of  a  contingent 
gift  to  a  class  which  was  capable  of  increase  down 
to  the  time  when  a  meniber  of  the  class  had 
become  entitied  to  a  share  of  the  capital.    The 
second    case  is  Be  James  Higgin,    before  Lord 
BomiUy,  also  in  1866.    The  effect  of  the  will  was 
a  gift  of  a  share  of  residue  in  trust  for  a  class 
contingent  on  attaining  twenty-one.     The  shares 
of  those  who  had  come  of  age  were  paid  to  them, 
and  the  shares  of  the  infante  were  carried  over 
to  separate  contingent  accounte.    In  the  case  of 
i2e  Toder,  which  was  before  me  in  1884,  the  gift 
was  of  a  sum,  part  of  the  residue,  upon  trust  to 
invest  and  to  accumulate,  and  to  hold  the  fond 
and  accumulatiozis  in  trust  for  such  of  six  peisoiis 
named  as  should    attain    twenty-one,    in   equal 
shares.    A  similar  order  was  made  directing  pay- 
ment to  the  person  who  had  come  of  age,  and  the 
carrying  over  of  the  infante'  shares.    £i  ordinair 
circumstances  my  judgment  would  have  stopped 
here,  if  not  sooner ;  but,  out  of  deference  to  the 
opinion  apparentiy  entertained  in  Be  Adamt.  1 
proceed  to  mention  shortly  the  reported  cases 
cited  at  the    bar    for    and    against    the   eldest 
daughter's  contention.    Many  of  them  have,  in  my 
opinion,  but  little  bearing  on  the  present  con- 
troversy.     The   cases    cited    against  the  eldest 
daughter's  contention  are  Brandon  v.  Aeton  (hM 
sup.),  BochfordT.  Hackman  (ubi  sup.),  and  Kidnua 
V.  Kidman  {ubi  sup.),  and  they  appear  to  me,  bo 
far  as  they  go,  to  be  in  favour  of  the  argument  for 
the  infante.    In  Brandon  v.  Aston  the  gift  was  to 
a  class  contingent  on  attaining  twenty-one,  or  as 
to  daughters  marrying,  but  capable  of  increase 
by  reason  of  the  father  being  alive  at  t^e  time  when 
his  interest  determined,    flight  Bruce,  Y .C.  held 
that  the  children  who  at  that  time  were  of  age 
were  entitled  only  to  the  income  of  their  vested 
shares,  and  directed  that  the  income  of  the  share 
of  an  infant  then  living  should  be  carried  o?8r  to 
a  separate  account  of  the  contingent  share  of  ths 
infant.    It  is  said  that  the  point  was  not  argued 
in  reference  to  the   income,    but    the   eminent 
counsel  engaged,  and  by  whom  the  authorities 
such  as  Shepherd  v.  Inaram  {ubi  sup.)  and  the  like 
were  cited,  were  not  likely  to  have  overlooked  the 
point.     In   Bochford  v.  Maekman  the  testator's 
son,  Richard,  had  a  life  interest  determinable,  and 
it  was  held  that  his  interest   had  determined. 
After  his  decease  the  share  of  residne  in  which  be 
took  the  life  interest  was  given  to  his  children  as 
and  when  they  should  attain  twenty-one.    He  bad, 
when  his  interest  ceased,  two  children  living,  one 
of  age,  and  the  other  an  in&nt.    Sir  George  l^ioer 
held  tiiat  the  intereste  of  the  ohildrai  were  noi 
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meod/emibed,  and  that  the  fund  was  not  diBtribn- 
taUe  nntil  after  the  death  of  the  testator's  son, 
when  the  class  was  to  be  ascertained ;  but  that,  on 
the  qnestion  of  the  title  of  the  children  to  the 
inteiTuediate  income,  the  child  then  of  age  was 
entitled  to  a  share,  but  onlj  a  share,  of  the 
income,  and  that  the  income  of  the  other  share  to 
which  the  infant  child  was  contingently  entitled 
ought  to  be  accumvdated.  This  is  a  decision  that 
the  child  who  had  a  vested  interest  in  a  share 
liable  to  be  diminished  by  after-bom  children  was 
not  entitled  to  the  whole  of  the  subsequent  in- 
come, and  that  the  income  to  which  the  infant 
child  was  contingently  entitled  ought  to  be  accu- 
mulated to  follow  the  result.  There  was  a  main- 
tenance clause  in  the  will  whereby  the  trustees 
were  directed  to  apply  the  whole  of  the  shares  of 
the  children,  or  so  much  thereof  as  they  should 
think  fit,  for  their  maintenance,  but  this  clause  is 
not  referred  to  in  the  judgment.  In  the  case 
before  me  the  maintenance  section  is  imported  by 
the  Act  into  the  will.  In  Kidman  y.  Kidman, 
Malins,  Y.C.  held  that  the  interests  of  the  children 
were  contingent  on  their  attaining  twenty-one, 
and  that,  inasmuch  as  the  fund  was  severed  from 
the  rest  of  the  estate,  the  income  followed  the 
capital,  and  accordingly  that  "  all  the  income  from 
the  death  of  the  tenant  for  life  till  the  children 
attained  the  age  of  twenty-one  years  must  be 
aocamnlated  and  go  with  the  capital,  each  child 
on  attaining  twenty-one  taking  his  or  her  share 
of  the  fond  as  it  then  exists.  The  cases  cited 
for  the  daughter  are  all,  with  the  exception  of 
Be  Adams,  uready  mentioned,  and  Fum«at(x  v. 
Bueker  {ubi  sup.),  cases  in  which  the  class  was 
liable  to  future  increase,  and  underlying  them 
there  seems  to  be  an  analogy  to  the  rule  of  con- 
venience, as  it  has  been  called,  adopted  in  Whit- 
bread  Y.  8t.  John  (10  Yes.  152),  in  regard  to  the 
distribution  of  capital,  a  mle  on  w£ch  I  com- 
mented in  Be  Wenmoth  (57  L.  T.  Rep.  N.  S.  709; 
37  Ch.  Div.  266),  and  which  I  there  declined  to 
apply  to  a  gift  of  income.  Shepherd  v.  Ingram 
was  a  case  of  a  gift  of  residue  to  the  children  of 
a  living  person  in  such  a  form  as  to  vest  at  births, 
but  defeasible  in  the  event  of  the  parent  dying 
without  leaving  issue.  It  was  held  by  Lord 
Iforthington  that  the  first  child  bom  took  the 
whole  of  the  interest  until  the  birth  of  the  second 
chUd,  and  that  after  the  birth  of  the  second  child 
the  first  and  second  children  took  the  interest 
in  equal  shares,  and  so  on.  This  case  appears 
to  me  to  be  distinguishable  from  the  present  on 
the  ground  that  the  interests  of  the  members  of 
the  class  were  there  vested  as  they  severally  came 
into  existence.  In  Mills  v.  Norris  {ubi  swp.]  the  will 
was  special  Again,  it  was  a  case  of  a  class  liable 
to  increase.  It  was  held  by  Lord  Loughborough 
that,  upon  the  enlargement  of  the  class  by  the 
birth  of  another  chUC  such  cbUd  was  not  entitled 
to  participate  in  the  income  which  had  arisen 
preyioQsly  to  his  birth.  In  Beott  r.  Bearborough 
(«K  tup.)  the  will  was  very  peculiar,  and  to  a 
certain  extent  inconsistent.  It  was  held  that  the 
ordinary  rule  of  convenience  as  to  the  distribution 
of  a  fond  among  a  class  capable  of  increase  was 
on  construction  excluded  by  express  terms,  and 
that  the  grandchildren  of  age  at  the  time  indi- 
cated by  certain  terms  in  the  will  as  the  time  for 
diatribntion  took  vested  interests  liable  to  be 
partiaUy  divested  and  diminished ;  but,  again,  on 
the  constroction  of    the    will  that   the    grand- 


children then  of  age  were  entitled  in  respect  of 
their  vested  interests  to  the  income  of  the  fund 
notwithstanding  this  liability,  and  further,  that 
no  part  of  the  income  ought  to  be  retained  for 
the  benefit  of  a  grandchild  who  was  then  an 
infant,  or  of  grandchildren  (if  any)  who  might 
be  subsequently  bom  and  ultimately  take  vested 
interests.  In  Fumeaux  v.  Bueker  the  gift  was  a 
specific  bequest  of  leasehold  property  on  a  con- 
tingency, and  the  rule  is  that  such  a  gift  does  not 
carry  the  intermediate  income.  Consequently,  the 
income  fell  into  the  residue  until  one  of  the  class 
came  of  age,  and  Sir  G.  Jessel,  M.B.  held  that 
the  child  of  age  took  the  income  from  that  date. 
But  in  this  case  the  income  did  not  follow  the 
principal  during  the  suspense  of  vesting,  but  fell 
mto  the  residue.  For  the  reasons  above  stated  I 
find  myself  constrained  to  decline  to  follow  the 
case  of  Be  Adams,  so  far  as  an  opinion  is  there 
expressed  that  children  on  at^ining  vested 
interests  would  be  thenceforth  entitled  to  the 
whole  of  the  income  as  against  those  who,  being 
still  infants,  had  merely  a  contingent  interest  in 
the  capital.  The  decision  in  Be  Jeffery  still  appears 
to  me,  as  it  did  when  I  decided  Be  Burton  {ubi 
sup.),  not  to  be  inconsistent  with  the  opinion  I 
have  formed  as  to  such  a  gift  as  that  now  before 
me.  I  hold,  then,  that  the  eldest  daughter  is 
entitled  to  receive  her  sixth  share  of  the  original 
capital  and  of  the  accumulated  fund  and  income 
down  to  the  time  of  her  taking  a  vested  interest, 
but  not  to  the  income  of  the  remaining  five-sixths 
of  the  original  capital  and  accumulated  fund 
during  the  suspense  of  vesting.  This  income  is 
applicable  during  the  suspense  to  the  maintenance 
of  the  infants.  My  opinion  would  have  been  the 
same  if  the  class  had  been  liable  to  increase  after 
the  testator's  death,  subject  to  this  exception — 
that  the  class  would  have  closed  on  the  eldest  child 
attaining  a  vested  interest. 

Solicitors :    Cunliffes  and   Davenport ;    Button, 
Ommanney,  and  Benddll. 


Jan.  30  and  31. 
(Before  Nobth,  J.) 
Mayfaib  Peopbbty  Compant  v.  Johnston,  (o) 
Partition — Party  toall — Tenants  in  common — 
Trespass  injurious  to  reversion — Injunction— 
Damages. 
An  action  was  brought  by  the  owners  and  tenants 
of  a  mansion  at  Hyde  Park  Gate,  against  the 
ovmers  and  tenants  of  the  adjoining  mansion, 
for  partition  of  the  waU  which  separated  the 
gardens  in  the  rear  of  the  two  m.ansions,  and  of 
which  the  plaintiffs  and  defendants  were  tenants 
in  com,mon  in  equal  shares.  The  plaintiff  owners 
were  rebuilding  and  enlarging  their  mansion, 
and,  in  so  doing,  had  pulled  down  a  portion  of 
the  old  wall  and  buiU  xn  its  place  a  thicker  waU 
to  form  the  flank  wall  of  their  new  building  in 
such  a  manner  that  the  foundations  and  footings 
of  the  thicker  wall  extended  into  the  defendants' 
premises,  beyond  the  site  of  the  old  waU,  and 
thus  had  trespassed  on  the  defendants'  property. 
The  plaintiffs  claimed  partition  on  tne  ground 
that  it  wa»  expedient  and  desirable.  The  defen- 
dant owners  opposed  the  claim  for  partition,  and 
counter-claimed  for  an  injunction  to  restrain  the 


(a)  Beported  b;  J.  TacCTBUi,  Eaq.,  Bknittar-at-lAW.  . 
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plaitUifft  from  permitting  the  new  foundation* 
and  footings  to  continue  upon,  the  defendants' 
land,  and  for  damages  for  the  tprongful  acts  of 
the  plaintiffs,  but  did  not  make  their  own  tenants 
parties  to  their  counter-claim. 
Held,  that  the  plaintiffs  were  entitled  as  of  right 
to  partition,  that  the  foundations  and  footings 
placed  on  the  defendants'  ground  belonged  to 
them,  arid  could  be  removed  by  them,  so  that  no 
injunction  should  be  granted ;  btU  that  the 
trespass  being  of  a  permanent  nature  affecting 
the  reversion,  the  defendant  owners  were  entitled 
to  sue  for  and  obtain  damages  in  respect  of  it, 
although  their  lessees  did  not  join  in  the  claim. 

This  was  an  action  for  partition  of  a  wall  dividing 
the  gardens  of  two  adjoining  houses. 

The  plaintiffs  were  the  Freehold  and  Leasehold 
Investment  Company  Limited,  being  the  owners 
in  fee  simple  of  the  hereditaments  known  as 
No.  37,  Hyde  Park  Gate,  in  the  county  of  Middle- 
sex, and  also  the  Mayfair  Property  Compaiw,  as 
the  lessees  of  No.  37,  Hyde  Park  Grate,  under  a 
building  agreement  dated  the  24th  Nov.  1892. 

The  defendants  were  Francis  John  Johnston 
and  Reginald  Eden  Johnston,  who  were  mort- 
gagees of  the  hereditaments  known  as  No.  36, 
Hyde  Park  Gate,  which  adjoins  No.  37,  Hyde 
Park  Gate,  on  the  east  side;  William  St.  Aubyn 
and  Keginald  Eden  Johnston,  to  whom  No.  36, 
Hyde  Paj-k  Gate  had,  by  indenture  of  the 
19th  Nov.  1881  been  conveyed  in  fee  simple, 
subject  to  the  mortage,  in  favour  of  Francis 
John  Johnston  and  Reginald  Eden  Johnston ; 
and  also  Isabelle  Lewis  (widow)  and  Francis 
Theodore  Lewis,  who,  as  executors  of  Sir  Charles 
Edward  Lewis,  deceased,  were  entitled  to  No.  36, 
Hyde  Park  Grate,  for  the  residue  of  a  term  of 
fourteen  years,  granted  by  a  lease  dated  the 
15th  Oct.  1886. 

The  hereditaments,  No.  36  and  37,  Hyde  Park 
Gate,  and  the  wall,  which  was  the  subject  of  the 
action,  dividing  them  from  north  and  south, 
formerly  belonged  to  John  Austin,  who,  by  an 
indenture  dated  the  28th  June  1858,  conveyed 
No.  37,  Hyde  Park  Gate,  to  the  plaintiffs'  prede- 
cessor in  title,  and  by  another  indenture  of  the 
same  date  conveyed  No.  36,  Hyde  Park  Gate,  to 
the  defendants'  predecessor  in  title;  neither  of 
which  indentures  mentions  the  wall. 

The  owners  of  the  hereditaments,  Nos.  36  and 
37,  Hyde  Park  Gate,  were  interested  in  and 
entitled  as  tenants  in  common  in  equal  undivided 
moieties  to  the  wall,  which  was  six  feet  six  inches 
in  height,  and  nine  inches  in  thickness. 

In  March  1893  the  Mayfair  Company  com- 
menced to  rebuild  No.  37,  Hyde  Park  Gate,  and 
for  this  purpose  pulled  down  and  removed  about 
thirty-three  feet  of  the  wall  and  the  buttresses 
and  foundations. 

On  the  21st  April  1893  the  defendants  in  the 

? resent  action  (other  than  the  executors  of  Sir  C. 
lewis)  obtained  an  injunction  from  North,  J. 
against  the  Ma3rfair  Company  restraining  them 
from  interfering  with  the  wall  in  derogation  of  the 
rights  of  the  co-owners  thereof,  but  it  was  ordered 
that  the  Mayfair  Company  should  not  be  thereby 
prevented  from  restoring  the  portions  of  the  wall 
and  buttresses  removed  by  them.  After  this 
the  Mayfair  Company  made  or  completed  concrete 
foundations  and  footings  extending  beyond  the 
bottom  of  the  original  wall  into  the  defendants' 


garden,  thereby  treroajssing  thereon,  and  erected, 

instead  of  the  old  waU,  the  nank  wall  of  their  new 
house,  37,  Hyde  Park  Grate.  At  the  height  of 
6ft.  6in.  from  the  garden  level  they  set  back  the 
flank  wall  4iin.  westwards  and  at  the  height  of 
36ft.  from  ihe  garden  level  they  set  back  th» 
flank  wall  another  4iin.  westwards.  A  motion  by 
the  defendants  in  the  present  action  to  aeqnestrafo 
the  property  of  the  Mayfair  Company,  and  io 
commit  the  company's  architect  ror  acting  in 
alleged  breach  of  the  injunction,  stood  over  until 
the  determination  of  the  questions  raised  in  tlM 

J  resent  action,  which  was  oommenoed  on  tli» 
2th  May  1893. 

The  pmintifPs  in  their  statement  of  cbum  alleged 
that  the  wall  was  a  party  wall,  and  that  it  ww 
expedient  and  desirable  that  a  partition  of  the  waS 
should  be  made  by  the  direction  of  the  court,  and 
claimed  that  a  fair  partition  of  it  should  be  made, 
and  that  all  proper  conveyances  might  be  executed 
to  carry  out  such  partition. 

The  defendants  (other  than  the  executors  of 
Sir  C.  Lewis  who  did  not  deliver  a  defence)  by 
their  statement  of  defence  and  counter-claim,  to 
which  the  executors  of  Sir  C.  Lewis  were  not  made 
defendants,  denied  that  the  wall  was  a  party  wall, 
alleged  that  each  owner  had  an  interest  in  keeping 
the  wall  dividing  the  bouses  and  premises  intact  and 
undivided,  and  denied  that  the  wall  was  a  subject- 
matter  which  was  divisible,  or  which  it  was  expe- 
dient should  be  partitioned.  They  also  alleged 
that  the  flank  wall  erected  by  the  Mayfair  Com- 
pany was  not  a  restitution  of  the  old  wall  and 
ought  to  be  removed  and  not  partitioned ;  and  sub- 
mitted that,  if  it  were  partitioned,  ihej  (tiie 
defendants)  would  be  entitled  to  remove  so  modi 
of  it  as  might  be  allotted  to  them,  and  also  the 
concrete  foundations  and  footings  placed  npon 
their  garden.  And,  by  way  of  counter-claim,  WBf 
alleged  that  the  building  erected  by  the  Maybir 
Company  on  the  site  of  the  wall  would  leqnire 
lateral  support  from  the  adjacent  soil  of  the 
defendants,  to  which  the  Mayfair  Company  were 
not  entitled.  The  defendants  therefore  claimed 
(1)  an  injunction  to  restrain  the  plaintiffs  from 
permitting  the  concrete  foundations  and  footangs 
to  continue  on  the  defendants'  land ;  (2)  a 
declaration  that  the  plaintiffs  were  not  entitled 
to  lateral  support  fortneir  new  building  from  the 
adjacent  soil  of  the  defendants ;  and  (3)  damagei 
for  the  wrongful  acts  of  the  Mayfair  Company. 

The  plaintiffs  in  their  reply  stated  that  a  por- 
tion of  the  flank  wall  of  their  new  building  was 
above  4iin.  of  the  garden  wall  on  the  side  adjain- 
ing  their  premises,  out  denied  that  any  portion  of 
the  flank  wall  was  built  upon  the  moiety  of  the 
garden  wall  which  adjoined  the  defendants'  pre- 
mises ;  and,  in  answer  to  the  counter-claim,  uey 
stated  that  they  did  not  claim  any  additional 
lateral  support  from  the  adjacent  soU  of  the  defoi- 
dants  in  respect  of  any  additional  weight  of  the 
new  buildings  on  the  plaintiffs',  premises,  and 
denied  that  the  defendants  had  suffered  damage. 

Swirifen  Eady,  Q.C.  and  Peterson  for  the  plain- 
tiffs.— The  plaintiffs  are  justified  in  building  M 
they  did,  and  if  they  obtain  partition  their  whole 
building  will  be  on  their  land.  They  are  entitled 
to  partition  as  a  matter  of  right,  since,  apart  from 
the  Partition  Act,  the  Acts  m  31  Hen.  8,  c.  1,  ud 
32  Hen.  8,  c.  32,  empower  a  tenant  in  oonmian  to 
compel  a  partition.    The  Act  3  &  4  WUL  4,  c.  27, 
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ji.  36,  abolished  the  old  writ  of  partition,  but  did 
hiot  aSect  the  right  to  obtain  partition.  They 
keferredto 

Parker  Y.  Faiffaa  !  nVea.SiB; 

Grifiea  y.  Gr^itt,  11  W.  B.  943. 
pfoETH  J.  referred  to  Turner  v.  Morgan,  8  Ves 
143.1  The  remarks  of  Fry,  J.  in  Watson  t.  Gray 
m  L.  T.  Rep.  N.  S.  294,  295 ;  14  Ch.  Div.  192, 
195)  show  that  a  wall  may  be  the  subject  of  a  par- 
tition, as  also  do  the  obserrations  of  Barley,  J.  in 
CvbUt  T.  Pwrter  (8  B.  &  C.  257,  264).  With  regard 
to  the  connter-claim,  the  connter-claiming  dden- 
dants  are  reversioners  and  the  lessees  of  No.  36, 
Hyde  Park  Gate,  who  are  the  only  persons  (if  any) 
sanering  any  damage  through  the  Duilding  opera- 
tions of  the  Mayf air  Company,  are  not  psurties  to 
the  counter-claim,  and  make  no  claim  for  damages. 
Therefore  the  counter-claim  is  not  maintainable. 
It  is  in  effect  a  claim  for  a  trespass,  in  i-espect  of 
which  the  reversioners  are  not  entitled  to  the  in- 
junction they  claim.    They  referred  to 

Cooper  T.  CraUree,  47  L.  T.  Eep.  N.  S.  5  ;  20  Ch. 
Div.  589.     . 

Sven  if  the  connter-claiming  defendants  were  in 
occupation  of  No.  36,  Hyde  Park  Gate,  it  would  be 
a  case  in  which  the  court  had  a  discretion  with 
respect  to  granting  on  injunction.  They  referred 
to 

Goodaon  r.  Riehardum,  30  L.  T.  Bep.  N.  S.  142  ;  L. 
Bep.  9  Ch.  App.  221. 

As  to  the  cotmter-claim  for  damages  for  pulling 
down  the  wall,  the  Mayf  air  Company  acted  in  good 
feith  and  pulled  down  the  wall  with  a  view  to  re- 
building it,  which  they  had  a  right  to  do.  They 
referred  to 

CttWH  V.  Porter,  8  B.  A  C.  257. 

[NoKTH,  J.  referred  to  WiUshire  v.  Sidford,  1  M. 
&  By.  404 ;  8  B.  &  C.  259,  n. ;  Stedman  v.  Smith,  8 
£.  &  B.  1.1  No  complaint  as  to  obstruction  of 
light  is  made  hj  the  defendants.  If  the  liayfair 
Company  should  have  trespassed  a  few  inches  on 
the  defendants'  ground  damages  would  be  a  suffi- 
deiit  remedy  for  such  trespass,  and  it  is  in  the 
discretion  of  the  court  to  decline  to  grant  a  man- 
datory injunction.  [Xokth,  J.  referred  to  Krehl 
v.  BurreU,  40  L.  T.  Rep.  N.  S.  637 ;  11  Ch.  Div. 
146.] 

Cotena-Hardy,  Q.C.  and  CurHi  Price  for  the 
defendants  (other  than  the  executors  of  Sir  C. 
Lewis).  —  The  Mayfair  Company  have  clearly 
tisspassed  upon  the  defendants'  land.  They  pulled 
down  the  garden  wall,  and,  after  placing  concrete 
fnmdations  and  footings  so  as  to  infringe  on  the 
defendants'  ground,  they  rebuilt  the  waU  so  as  to 
form  the  flank  wall  of  their  new  building.  They 
then  claim  partition ;  but,  if  partition  is  granted, 
the  defendanto  wiU  be  entitled  to  remove  their 
half  of  the  wall  and  the  foundations  and  footings 
on  their  land,  and  then  the  wall  and  footings  left 
cm  the  plaintiffs'  land  will  be  insufficient  to  comply 
with  the  reqairements  of  the  Metropolitan  Build- 
ing Act  1855  (18  &  19  Vict.  c.  122).  [NoKTH,  J.— 
£ven  if  I  do  not  grant  a  partition  the  defendante 
are  entitled  to  remove  the  foundations  and  footings 
which  have  been  placed  on  their  land,  and  then  the 
*all  would  not  lulfil  the  requiremente  of  that 
Act]  If  half  the  thickness  of  the  wall  were  taken 
away  the  defect  would  be  much  more  serious,  as 
tiie  thickness  of  the  wall  would  be  insufficient.  It 
is  in  the  discretion  of  the  court  to  refuse  parti- 


tion. The  defendante  are  entitled  to  counter- 
claim  for  the  trespass  although  they  are  rever- 
sioners, as  it  is  a  trespass  of  a  permanent  nature 
which  is  injurious  to  the  reversion.  The  defen- 
dante have  in  fact  been  ousted  from  the  wall  by 
the  action  of  the  Mayfair  Company :  {Stedman  v. 
Smith  (ubi  ntp.)  It  is  clearly  within  the  scope  of 
those  cases  where  reversioners  have  obtained 
redress  for  ti-espasses  of  a  permanent  nature. 
They  referred  to 

Tucker  v.  .Newman,  11  A.  &  E.  40 ; 

Ooodion  r.  Richardson,  30  L.  T.  Bep.  N.  S.  142; 
L.  Bep.  9  Ch.  App.  226 ; 

Attomey-Oeneral  v.  Tomline,  36  L.  T.  Bep.  N.  S. 
684  ;  5  Ch.  Div.  750. 

A.  H.  Sudton  for  the  executors  of  Sir  C.  Lewis. 

Svnnfen  Eady,  Q.C.  in  reply. 

NosTH,  J. — ^I  think  that  the  plaintiffs  are 
entitled  to  a  partition.  The  defendante  oppose 
it,  but  I  do  not  see  what  legal  ground  they  have 
upon  which  that  opposition  can  be  based.  The 
old  stetutes  of  Henry  VIII.  still  provide  for  the 
making  of  partition  between  tenante  in  common, 
and  recognise  the  right  of  the  parties  to  it ;  and 
although  no  doubt  the  means  eiven  by  those 
stetutes,  of  a  common  law  right  of  partition, 
was  abolished  in  the  reign  of  William  IV.  by 
the  Act  3  &  4  WiU.  4,  c.  27,  s.  36,  yet  the  pro- 
oeedings  by  courte  of  equity  in  decreeing  par- 
tition show  one  of  two  things — either  that  the 
writ  of  partition  was  merely  one  mode  of  carrying 
out  what  the  stetutes  directed  should  be  done;  or 
that  the  courte  of  equity  have  an  independent 
power  to  decree  partition.  It  does  not  matter 
on  which  of  those  two  grounds  they  proceeded, 
because  the  courte  of  equity  held,  as  a  matter  of 
course,  that  a  tenant  in  common  was  entitied  to 
have  partition  of  the  property  held  by  him  as 
tenant  in  common  with  other  persons.  I  think 
the  cases  on  the  point  are  quite  clear.  They  are 
old  ones,  but  they  are  none  the  worse  for  that^ 
especially  when  one  beais  in  mind  that  in  the 
later  cases  the  old  ones  are  practically  acquiesced 
in.  The  first  case  that  I  have  seen  is  Parker 
V.  Cterard  (Amfo.  236),  which  is  very  shortly  re- 
ported. The  report  is  this :  "  On  a  bill  for  par. 
tition.  Sir  Thomas  Clerke,  M.R.  said  that  such  a 
bUl  is  matter  of  right,  and  there  is  no  instance  of 
not  succeeding  iu  it,  but  where  [there]  is  not 
proof  of  titie  in  plaintiff ;  and  in  the  case  of 
Cartwright  v.  Lord  Bath  [Cartvoright  v.  Pidlney, 
2  Atk.  380]  the  court  gave  leave  and  time  for 
the  plaintiff  to  make  out  his  title.  In  the  case 
of  Mr.  Baines  [Warner  v.  Baines,  Amb.  589], 
upon  a  bill  for  a  partition  of  the  cold  bath,  &c., 
the  strongest  argumente  of  inconveniency  imagi- 
nable were  used,  but  did  not  prevail.  In  Nevis 
V.  Levene  the  plaintiff  was  entitled  to  three  or 
four  hundred  acres,  and  the  defendant  to  four  or 
five  only ;  and  though  the  defendant  would  have 
rather  given  up  his  part  than  be  at  the  expense 
of  a  partition,  yet  it  was  decreed,  and  to  be  at  the 
equal  expense  of  both  parties."  The  "  case  of  Mr. 
Baines  "  there  referred  to  was  Warner  r.  Baine$ 
(ubi  sup.).  That  was  a  case  in  which  there  were 
manifestly  very  great  inconveniences  indeed  in 

£'. ving  effect  to  the  application  for  partition,  but 
ord  Hardwicke  held  on  two  occasions  that  the 
difficulty  in  making  the  partition  was  no  objec- 
tion to  the  making  of  the  order  for  it.  There  are 
other  cases  to  the  same  effect,  the  well-known 
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case  of  Titmer  t.  Morgan  {ubi  (up.)  being  one  of 
them.  Then  there  is  the  case  of  Baring  t.  Nath 
(1  y.  &  B.  551).  There  the  plaintiff  was  lessee  for 
500  years  of  one-tenth  part  of  the  pixjpert  j,  the 
defendants  being  seised  in  fee  of  the  rest,  and  the 
question  was  whether  the  owner  in  fee  of  the 
reversion  of  the  plaintiff's  one-tenth  part,  who  was 
not  a  party,  could  be  compelled  to  join  in  the 
partition.  Thera  the  Yice- Chancellor  said,  at 
p.  553  :  "  It  is  clear  the  absolute  owner  of  a  tenth 
part  may  compel  the  owners  of  the  other  nine  to 
concur  with  him ;  and  there  would  be  no  objec- 
tion from  the  minuteness  of  this  interest,  the 
inconvenience,  or  the  reluctance  of  the  other 
tenants  in  common,  if  no  objection  could  be 
taken  to  the  plaintiffs  title :  partition  being 
matter  of  right,  whatever  may  be  the  incon- 
venience and  difficulty."  Then  I  was  referred  to 
the  case  of  Or^Mes  v.  Oriffies  {ubi  sup.),  before 
Kinderslev,  Y.CT,  in  which  the  same  law  was 
incidentallv  laid  down.  It  seems  to  me,  therefore, 
that  the  right  to  a  partition  is  clear.  Then  the 
question  is  as  to  the  mode  in  which  it  should  be 
carried  out.  I  do  not  think  it  necessary  in  this 
case  to  go  through  the  form  of  an  inquiry  in 
chambers  or  anything  of  that  sort.  It  is  obviously 
to  the  interest  of  the  parties,  and,  as  I  understand 
it,  they  desire  that  the  partition  should  be  made 
by  giving  to  the  owners  of  the  land  to  the 
West  the  western  half  of  the  wall  dividing  it 
longitudinally,  and  to  the  owners  of  the  land  to 
the  east  the  eastern  half  of  the  wall ;  and  I  am 
prepared,  therefore,  at  once  to  direct  that  the 
partition  shall  be  carried  out  in  that  way,  and 
that  proper  conveyances  for  the  purpose  be 
executed.  So  much  for  the  action  for  partition  ; 
as  to  the  costs  of  it  I  shall  say  something  by-and- 
by.  Then  there  is  a  cotinter-claim  by  some  of 
the  present  defendants  befoi-e  me ;  and,  as  I 
understand,  there  is  also  a  motion  for  a  sequestra- 
tion and  committal  to  be  disposed  of.  I  have 
not  heard  any  argument  about  that,  or  been 
reminded  of  any  of  the  evidence  that  was  given 
on  that  application,  but,  as  I  understand,  all  I  have 
to  deal  with  is  the  costs  of  that  motion.  The 
counter-claim  of  the  defendants  asks  for  "  an  in- 
junction to  restrain  the  plaintiffs  from  permitting 
the  said  concrete  foundations  and  footings  to 
continue  in  and  upon  the  defendants'  said 
land."  Before  refemng  to  that  I  should  say  this 
with  respect  to  the  wall,  which  is  a  garden  wall, 
and  down  to  this  time  has  belonged  to  the  parties 
as  tenants  in  common.  Something  has  been 
suggested  about  there  being  an  easement  of  sup- 
port existing  between  the  parties.  In  my  opinion 
there  is  nothing  of  the  kind.  The  wall  and 
every  part  of  it  belonged  to  them  as  tenants 
in  common.  In  my  opinion,  therefore,  there 
is  no  ground  on  which  it  can  be  said  that  there  is 
any  dominant  or  servient  tenement,  and  there  is 
no  ground  on  which  it  can  be  said  that  any  ease- 
ment of  support  exists  at  present.  What  has 
been  their  common  property  as  owners  down  to 
the  present  time  is  now  to  be  divided,  and  they 
are  to  be  owners  of  the  separate  parts  of  it,  and, 
in  my  opinion,  each  will  have  absolute  control  over 
what  will  then  be  his  own  land.  Each,  therefore, 
can  deal  with  his  own  as  he  pleases.  Then  the 
counter-claiming  defendajits  ask  me  to  restrain 
the  plaintiffs  from  allowing  the  concrete  and 
bricks  which  they  have  placed  upon  the  plaintiffs' 
land  to  remain  where  they  are.    It  is  not  disputed 


by  Mr.  Swinfen  Ead^  that  tiieie  has  been  a 
trespass  committed  with  respect  to  them.  Ko 
doubt  the  trespass  is  underground;  it  has  not 
been  visible  to  the  eye,  but  the  trespass  has 
actually  been  committed.  What  is  the  effect  at 
it  P  In  my  opinion,  when  the  plaintiffs  went  iipan 
the  defendants'  land,  dug  away  the  earth  and  pot 
concrete  and  bricks  upon  that  land,  the  effect  c^ 
it  was  (I  am  not  speaking  now  of  the  site  of  tise 
wall,  but  of  the  adjoining  land  of  the  defendants) 
to  make  a  present  of  those  materials  to  the  defen- 
dants. Quiequid  plantatur  $olo  lolo  cedit.  Then  I 
was  asked  to  make  an  order  which  in  effect 
would  be  a  mandatory  injunction  directans  the 
plaintiffs  to  enter  upon  the  defendants'  land 
and  remove  these  footings  and  foundations. 
I  do  not  see  any  reason  for  doing  that.  To 
begin  with,  there  would  be  a  diffictuty  about  it, 
because  the  land  which  the  counter-claiming  defen- 
dants seek  to  compel  the  plaintifh  to  enter  Tipon 
is  not  in  the  occupation  of  either  the  one  or  the 
other,  but  of  the  tenants  of  those  defendants ;  but 
independentiy  of  that,  it  seems  to  me  that  the 
remedy  is  in  the  hands  of  the  defendants.  The 
property  is  theirs.  They  can  remove  it  if  they 
like,  and  therefore,  if  there  is  an  encroaclun«nt 
in  respect  of  which  they  are  suffering  anything, 
they  have  the  remedy  in  their  own  hands.  I 
do  not  see,  therefore,  why  I  should  order  the 
plaintiffs  to  remove  these  foundations  which 
the  defendants  can  deal  with  as  they  like.  How- 
ever, it  is  clear  that  there  is  a  trespass,  and  I 
think  that  the  defendants  are  entitled  to  some 
damages  in  respect  of  it.  I  do  not  see  that 
any  material  diunage  of  any  sort  has  been 
proved,  beyond  this,  that  there  has  been  an  en- 
croachment, made  deliberately  and  wilfully  by 
way  of  trespass,  which  the  plaintiffs  had  no  right 
to  make.  The  defendants  are  entitied  to  say  uiat 
that  was  a  serious  interference  with  their  rights, 
and  that  they  are  entitied  to  damages.  As  r^ards 
that,  I  think  they  are  entitled  by  way  of  damases 
to  the  costs  of  removing  the  encroachment,  and  I 
intend  to  give  them  by  way  of  damages  the  sum 
of  15{.  which  I  think  would  cover  the  cost  of 
removal.  Then  it  was  said  on  behalf  of  tits 
plaintiffs  that  the  defendants  who  make  the 
counter-claim  are  not  entitied  to  sue  in  respect  at 
the  trespass,  because  they  are  reversioners  only, 
they  having  let  the  house  to  the  other  defendants. 
In  my  opimon  that  is  not  the  law.  In  some  cases, 
no  doubt,  a  reversioner  cannot  sue  for  a  trespass, 
hut  in  many  he  can.  I  refer  first  to  the  well- 
known  case  of  Baxter  v.  Taylor  (4  B.  &  Ad.  72), 
in  which  a  trespass  had  been  committed  by  enter- 
ing upon  land  in  the  occupation  of  the  tenant,  and 
it  was  held  there  that  a  trespass  of  that  sort  was 
not  a  matter  in  respect  of  which  the  reversioner 
could  maintain  an  action,  even  though  the  entiy 
was  made  in  exercise  of  an  alleged  right  of  way. 
But  in  the  judgment  Taunton,  J.  stat^  that "  the 
action  is  by  a  reversioner  against  a  mere  Strang, 
and  a  very  different  rule  is  applicable  to  an  action 
on  the  case  in  the  nature  of  waste  brought  by  a 
landlord  against  his  tenant  and  to  an  action  brought 
for  an  injury  to  the  reversion  against  a  stran)^. 
Jaekton  v.  Fesked  (1  M.  &  S.  234)  shows  that,  if  a 
plaintiff  declare  as  reversioner  for  an  injury  dons 
to  the  reversion,  the  declaration  must  allege  it  to 
have  been  done  to  the  damage  of  his  reveraon, 
or  must  state  an  injury  of  such  a  permanent 
nature  as  to  be  necessarily  prejudicial  thereto; 
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and  the  want  of  such  an  allegation  is  cause  for 
arresting  the  judgment.    If  such  an  allegation 
must  be  inserted  in  a  count,  it  is  materm,  and 
must  be  proved."    Then  Park,  J.  says:  "I  am 
clearl;^  of  opinion  that  there  was  no  injury  to  the 
plaintifPa  reversionary  interest;   and  to  entitle 
him  to  maintain  this  action  it  was  necessary  for 
him  to  allege  and  prove  that  the  act  complained 
of  was  injurious  to  his  reversionary  interest,  or 
that  it  should  appear  to  be  of  such  a  permanent 
nature    as    to    i>e  necessarily  injurious."    Here 
there  was  a  taking  of  part  of  the  land,  carrying 
away  of  the  existing  materials,  and  putting  in  the 
foundations  of  a  building  that  was  clearly  intended 
to  be  permanent,  and  by  which,  at  any  rate  if  they 
are  left  there  long  enough,   a  right  to  support 
would  be  gained.    There  are  several  other  cases 
to  the  same  effect.     In  Simpson  v.  Savage  (1  C.  B. 
N.  8.  347)  an  action  was  brought  by  a  reversioner 
for  nuisance  arising  from  the  erection  of  work- 
shops and  forges  on  land  adjoining  his  houses  in 
the  occupation  of  his  tenants,  and  a  nuisance 
arising  from  the  smoke  from  the  forges.    The 
plaintiff  failed  because  he  failed  to  show  an  injury 
to  the  reversion,  the  lighting  of  fires  in  the  forges, 
which  alone  caused  the  injury,  not  being  in  its 
nature  permanent.    Gresswell,  J.,  who  delivered 
the  jud^ent  of  the  court,  said  this:   "After 
oonsidermg  the  authorities  we  are  of  opinion  that, 
ance,  in  order  to  give  a  reversioner  an  action  of 
this  kind,  thei-e  must  be  some  injuiy  done  to  the 
inheritance,  the  necessity  is  involved  of  the  injury 
heing  of  a  permanent  character.    The  eaonfiest 
instances  of  such  an  action  are  cutting  trees,  sub- 
verting the  soil,  and  erecting  a  dam  across  a 
stream  so  as  to  cause  it  to  flow  over  the  plaintiff's 
land.    In  the  two  former  cases  the  thing  done  was 
not  removable  or  remediable  during  the  term ; 
in  the  third  it  was,  but,  being  of  a  permanent 
character,  it  was  to  be  assumed  that  it  would 
remain,  and  therefore  was  treated  as  an  injury  to 
the  inheritance.    The  decision  in  Jesser  v.  Gifford 
(4  But.  2141)  falls    within  the  same  principle. 
A  window  was  obstructed.    The  obstruction  was 
of  a  permanent  character,  and  would    remain, 
nnless  something  was  done  to  remedy  the  evil. 
Tucker  v.  Netoman  {ubi  sup.)  belongs  to  the  same 
class."    [His  Lordslup  also  read  from  Metropolitan 
Jiuoeiaiion  v.  PeUh,  5  C.  B.  N.  S.  504;    BeU\. 
Xidkaul  Bailway  Company,  10  C.  B.  N.  S.  287; 
and  Kidgia   v.  Moore,    9  C.    B.    N.    S.    364.] 
^ow,  those  being  the  principles  of  law  to  be 
applied  here,  I  have  found  no  difficulty  in  coming 
to  the  conclusion  of   fact,  that  what  was  done 
here  by  way  of  trespass  was  putting  upon  the 
defendants'  land  something  which  was  intended 
to  be  permanent.    As  regards  the  relief  that  is 
sought,  I  have  dealt  with  the  application  for  an 
injunction  by  not  granting  the  injunction,  but 
giring  damages.    As  to  the  declaiution  that  the 
plaintiffs  are  not  entitled  to  lateral  support  for 
their  new  building  from  the  adjacent  soil  of  the 
defendants,  I  do  not  see  any  reason  for  making 
snch  a  declaration.     The  plaintiffs  have  never 
claimed  any  such  right,  and  it  is  quite  obvious 
that  they  cannot  have  acquired  such  a  right  at 
present;  what  they  may  have  twenty  years  hence 
i»  another  matter.    In  a  case  in  which  they  do  not 
claim,  and  never  did  claim,  any  such  right,  I  do 
not  see  any  ground  for  making  the  declaration 
negative  the  right.    Then  as  regards  the  damages, 
I  propose  to  give  the  sum  I  mentioned.     With 


regard  to  costs,  the  plaintiffs  have  been  wrong, 
and  they  must  pay  the  costs  of  the  action, 
including  the  costs  of  the  counter-claim. 

Solicitors :  Poole  and  Bobinson ;  Bowling,  Foyer, 
and  Hordem ;  Arber  and  Leuns. 


Jan.  11  and  12. 
(Before  North,  J.) 
Be  Peatt  ;  Peatt  «.  Peatt.  (o) 
Will — CoTutruetion — Specific  legacy. 
A  testatrix  beqiieathed  to  one  daughter  "800 pounds 
invested  in  2^  Consols,"  to  another  daughter  "700 
pounds   invested  in  2}   Consols,"    and    to  her 
grandson  "  800  pounds  invested  in  2^  Consols." 
Neither  at  the  date  of  her  wiU,  nor  at  the  time 
of  her  decease,  did  the  testatrix  possess  any 
2i  per  Cent.  Consols ;  but  there  toas  at  the  date 
of  her  mill  and  thenceforth  to  her  death  a  sum  of 
18002.  2|  Consols   standing  in  the  joint  nam^ 
of  her  deceased  husband  and  herself. 
Held,  thai  the  legacies  were  specific,  not  demonstra- 
tive, and  did  not  fail,  but  were  answered  by  the 
1800Z.  2^  per  Cent.  Consols,  and  must  abate  in 
the  proportum  cf  1800Z.  to  2S001. 
Mytton  r.  Mytton  (31  L.  T.  Bep.  N.S.^S;  L.  Bep. 

19  Eq.  30)  distinguished. 
OsiaiNATiNa  SUMMONS  for  the  determination  of 
various  questions  arising  upon  the  construction  of 
the  will  of  Frances  Pratt. 

The  testatrix,  a  widow,  who  was  a  lodging- 
house  keeper,  at  Singleton,  in  Sussex,  by  her  wOl 
made  in  June  1891,  m  her  own  handwriting,  pro- 
ceeded as  follows : 

I  give  and  bequeath  to  my  Bon,  William  Pratt,  fire 
shares  in  the  London  and  Conntj  Bank,  also  twenty 
ponnds  per  year  from  property  at  Singleton,  to  be 
paid  quarterly,  left  in  trust.  To  my  son,  Biohard  Pratt, 
I  give  and  bequeath  fire  shares  in  the  London  and  County 
Bank,  also  twenty  pound  per  year  from  property  at 
Singleton,  to  be  paid  quartly,  left  in  trust.  To  my 
daughter  Cbarlott  I  give  and  bequeath  800  pounds 
invested  in  2^  Consols,  and  fifteen  pounds  from  property 
at  Singleton,  but  should  the  foresaid  Charlott  Pratt 
marry  her  husband  to  have  the  intrest  on  the  800  as 
long  as  he  lives,  if  children,  then  the  money  from 
the  Singleton  property,  fifteen  pounds,  to  be  invested  for 
them,  and  at  the  death  of  thire  father  to  be  equaled 
shared,  left  in  trust,  if  no  children  the  money  to  go 
back  to  the  Pratt  family.  To  my  daughter,  Elizabeth 
Burch,  I  give  and  bequeath  500  ponnds  paid  for  the 
goodwill  of  the  Mile  End  Tavern,  in  Commercial-road, 
Landport,  held  jointly  by  Bichard  Pratt  and  Elizabeth 
Burch,  also  700  pounds  invested  in  2^  Consols,  and 
fifteen  pounds  per  year  from  property  at  Singleton,  her 
husband,  Charfes  Burch,  to  have  the  interest  on  tho 
700  pounds  as  long  as  he  lives,  and  the  fifteen  ponnds 
from  the  Singleton  property  to  be  invested  for  her 
children,  and  at  death  of  thire  father  to  be  equled 
shared,  left  in  trust,  money  to  be  paid  quarterly.  To 
my  grandson,  Wilhun  Joim  Henry  Camp,  I  will  and 
bequeath  800  pounds  invested  in  2i  Consols  upon  trust 
to  be  paid  him  at  the  age  of  thirty-nine  years,  he  leaves 
Her  Majesty's  service,  in  wich  he  is  now  serving  as  a 
sealer,  left  in  tmst,  bat  should  he  be  obligh  to  leave 
through  siekneas,  then  the  trust  is  to  pay  out  of  it 
enough  to  keep  him  in  his  sieknoss.  After  i^  debts  are 
paid,  the  money,  if  any,  to  be  equld  shared  between 
William  Pratt,  Mohard  Pratt,  Charlott  Pratt,  and 
Elizabeth  Bnrch.  The  mangement  of  house  Singleton 
property  to  be  carried  on  by  Charlott  Pratt,  garden  and 


(a)  Beported  b;  J.  TscsTBAX,  Esq.,  Banlatar«t-Lsw. 


Digitized  by 


Google    — 


490-Vol.  LXX.,  N.  S.] 


THE  LAW  TIMES. 


[Jiuie2,UM. 


Chan.  Dit.] 


Be  Pbatt  ;  Pbatt  v.  Pbatt. 


[Ghak.  Div. 


aiables  by  'WiUuun  Pratt,  each  to  be  paid  twenty  ptnmdB 
per  year  wages  ont  of  property. 

The  testatrix  died  on  the  5th  March  1892,  being 
at,  the  time  of  her  death  possessed  of  freehold 
and  copyholdproperties  at  Singleton,  and  freehold 
property  at  West  Dean,  and  also  of  twenty  shares 
in  the  London  and  County  Banking  Company 
Limited,  and  other  peteonalty.  And  ^though  the 
testatrix  purported  by  her  will  to  dispose  of  the 
total  sum  of  23002.  2^  per  Cent.  Consols,  yet 
as  a  matter  of  fact  she  had  not  either  at  the  date 
of  her  will  or  at  the  time  of  her  decease  any 
2i  per  Cent.  Consols ;  but  there  was  a  sum  of 
ISOUi.  2}  per  Cent.  Consols,  standing  in  the 
joint  names  of  her  husband  John  Pratt,  who  died 
ut  1889,  and  herself  which  belonged  to  her. 

The  originating  summons  was  taken  out  on  the 
25th  July  1893,  on  behalf  of  Charlotte  Pratt, 
spinster,  the  administratrix  with  the  will  annexed 
<a  the  testatrix,  for  the  determination  {inter 
alia)  of  the  question  whether  the  legacies  of 
800Z.,  700Z.,  and  8002.  respectively,  expressed  to 
be  inyested  in  2}  Consols  by  the  wUl  have  or 
have  not  taken  effect  to  any  and  what  extent,  the 
testatrix  not  having  been  possessed  of  any  2} 
Consols,  but  having  been  possessed  of  a  sum  of 
18002.  2'i  Consols  at  the  time  of  her  death. 

Curtis  Price  for  the  summons. — The  respective 
legacies  of  8002.,  7002.,  and  8002.,  take  effect  as 
demonstrative,  and  not  as  specific  legacies,  and 
since  the  testatrix  had  no  2^  Consols,  and  not 
sufficient  2}  Consols  to  satisfy  those  legacies 
they  must  be  made  good  out  of  the  general  estate, 
as  appears  from  the  case  of  Mytton  r.  Mytton 
(31  L.  T.  Eep.  N.  S.  328;  L.  Rep.  19  Bq.  30). 

Wright  Taylor  for  defendants  to  the  summons 
entitled  to  the  residuary  estate  of  the  testatrix. — 
The  legacies  are  specific,  and  take  effect  out  of 
the  18002.  2}  per  Cfent.  Consols  beloi^ng  to  the 
testatrix ;  but,  as  that  sum  is  not  sufficient  to 
satisfy  them,  they  must  abate.  The  decision  in 
Mytton  V.  Mytton  goes  beyond  all  other  decisions 
on  the  point,  and  ought  not  to  be  followed.  The 
language  of  the  wUl  in  Oillaume  v.  Adderley 
(15  Yes.  384),  cited  in  Mytton  ▼.  Mytton  (ubi  sup.) 
is  very  different  from  that  in  Mytton  v.  Mytton 
(ubi  sup.),  and  also  from  that  in  the  present  case. 
The  cases  of  Bobinson  v.  Addison  (2  Beav.  515) 
and  Be  Gibson  (L.  B«p.  2  £q.  669),  which  were 
cited  in  support  of  the  plamtiffs  in  Mytton  v. 
Mytton  {ubi  sup.),  do  not  afford  grounds  for  the 
decision  there.  The  decision  in  Parrott  v.  Worsfold 
(1  Jao.  &  W.  594)  has  been  shown  to  be 
erroneous  by  Sir  G.  Jessel,  M.R.  in  Bothamleyy. 
Sherson  (38  L.  T.  Bep.  N.  S.  150;  L.  Rep.  20  Eq. 
304).    The  present  case  is  govei-ned  by 

Page  v.  Young,  L.  Eep.  19  Eq.  501 ; 

McCUlUn  V.  Clori,  50  L.  T.  Eep.  N.  S.  616  ; 

Hoiking  v.  NicholU,  1 Y.  &  C.  Ch.  478  j 

Morley  v.  Bird,  3  Vee.  628 ; 

Gordon  v.  Duff,  3  De  Q.  F.  &  J.  662 ;  28  Beav.  519. 

Seddon  and  Wihl  for  other  defendants. 

N'OETH,_  J. — Questions  like  this,  as  to  whether 
a  legacy  is  demonstrative  or  specific,  are  very 
often  difficult  to  answer ;  and  I  do  not  think  it  is 
by  any  means  clear  in  this  will.  I  quite  under- 
stand two  persons  taking  different  views  about  it, 
but  the  conclusion  I  come  to  is,  that  there  is  a 
specific  legacy  in  each  case  of  the  consols.  One 
thing  that  weighs  strongly  with  ma  is  the  fact 
that  these  three  gifts  ojf  consols  are  throughout 


the  will  associated  with  a  number  of  other  giffa 
three  or  four  of  which  are  clearly  specific ;  as 
three  others — ^the  g;ifts  of  certain  sums  out 
rents — ^it  is  more  duScult  to  say  tliey  are  spedfit 
strictly  speaking,  but  they  are  not  general  legiae 
most  certainly;  and  they  are  not  demonstratii 
legacies,  because,  if  the  Singleton  property  di 
not  produce  the  total  amount  of  these  sums.  ' 
deficiency  could  not  be  made  up  from  the  genen 
estate;  and  these  gifts,  therefore,  of  particDla 
sums  out  of  the  income  of  the  Singleton  propertj 
I  will  not  say  are  specific  legacies,  but  are 
thing  in  their  nature  very  Hke  specific  legad( 
The  result,  then,  is  this,  that  in  all  the  cases  whei 
particular  gifts  are  given  by  way  of  legacy  the 
are  either  themselves  specific,  or  something  ver 
like  specific  bequests.  That  is  an  ingredient 
cannot  ignore.  Then  to  come  to  the  gifts :  I  wi 
take  the  first  of  them,  because  I  can  draw  no  dii 
tinction  between  the  three.  The  first  is  this 
"  I  give  and  bequeath  8002."  Now,  supposiiig 
stopped  there,  that  would  be  a  general  1^^ 
But  something  more  is  added ;  it  is  "  8001.  ib 
vested  in  2^  per  Cent.  Consols."  What  does  tin 
meanP  What  are  those  words  put  there  for 
They  must  be  put  there  for  some  particnJa 
purpose.  The  question  is.  What  puipoee  P  If  i 
18  to  be  a  general  legacy,  it  does  not  matter  wha 
it  is  invested.  It  would  be  a  legacy  payable  o 
of  the  general  estate.  If  it  were  a  demonstrstii 
legacy,  it  would  be  "  8002.  paid  ont  of  my  estal 
in  any  event,  but  preferably  out  of  the  24 
Cent.  Consols."  If  it  was  8002.  lent  to  somebod 
in  particular,  it  would  be  a  specific  bequest  of  th« 
particular  sum.  If  it  was  "  8002.  in  the  bag  h 
my  room,"  that  would  be  a  specific  8001. ;  and  no 
the  less  so  if  there  was  more  than  8002.  in  tfaf 
bag.  And  so  here  "  8002.  invested  in  2^  per  Cent 
Consols "  seems  to  me  to  be  adding  some  de 
scription  to  the  term  8002.,  and  to  be  used  fo 
the  purpose  of  showing  that  what  is  given  i 
8002.  m  Consols,  and  not  8002.  generally.  Then 
fore,  looking  at  these  words  as  used,  I  should  sag 
they  meant  prima  facie,  "  8002.  invested  at  th 
present  time  in  Consols,"  or  "invested  at  m] 
death  in  Consols  "  (it  would  not  matter  which  ■ 
far  as  this  question  goes),  and  did  not  mean  8001 
generally.  And  that  is  the  conclusion  I  shonli 
come  to  on  the  will  independently  of  cases.  Ba 
I  think  the  cases  are  all  in  favour  of  the  ssmi 
view.  When  I  say  all,  I  shall  have  a  word  to  n] 
about  Mytton  v.  Mytton  {ubi  sup.)  presently ;  ba 
the  cases  which  Mr.  Wright  Taylor  mentioned  ai 
seem  to  me  to  go  in  that  direction.  [His  Lend 
ship  went  through  the  cases,  and  concluded: 
Then  the  only  other  case  is  Mytton  v.  Myt^ 
{ubi  sup.),  where  the  gift  was  this :  "  I  gi" 
and  bequeath  all  my  money  which  shall  be  o"* 
at  intei-est,  invested  in  the  funds,  or  otherwiM 
secui-ed  at  my  decease,  upon  trust,  in  the  M 
place,  to  pay  thereout  all  my  just  debts,  an^ 
funeral  expenses,  and  testamentai7  expenses;  an^ 
in  the  next  place,  to  pay  to  my  nephew,  Henij 
Whitehead  Mytton,  the  sum  of  3000L  invested  ii 
Indian  security,  my  said  nephew,  Heniy  Whitehwi 
Mytton,  to  enjoy  uie  interest  of  the  same  dniiag 
his  lifetime,"  and  at  his  death  the  same  was  ts 
go  over  in  the  way  directed  by  the  will.  At  tbs 
date  of  her  wUl  the  testatrix  had  30002.  investai 
in  Indian  securities,  which  were  paid  off  hetfi 
her  death,  and  at  her  death  she  had  no  moaefl 
invested  in  Indian  securities  of  any  deacripticBi 


Digitized  by 


Google 


June  2,  18M.] 


THE  LAW  TIMES. 


[VoL  LXX.,  N.  S.-491 


Gbav.  Dit.]     Babtlbtt  «.  Thb  West  Metbopolitan  Tbauwats  Cokpant.     [Chan.  Dit. 


die  qaestion  was  whether  that  bequest  was 
peoific  or  not.  The  Tice-ChanoeUor  came  to  the 
nnclnsioii  that  in  that  case  it  was  not.  He  went 
ipon  the  whole  construction  of  the  will,  and  far 
le  it  from  me  to  say  that  he  was  not  right  in  the 
xmclnakm  he  came  to.  I  can  see  that  there  is  a 
lifEerenoe — or  at  least  it  occurs  to  me  that  there 
a  a  difference— in  the  case  of  a  gift  where  you 
nave  the  words  "  the  sum  of  30007."  It  may  be 
taken  there  to  indicate  that  the  testator  is  dealing 
nth  a  si>ecific  sum,  and  that  is  the  sum  the 
legatees  are  to  take ;  and  the  reference  to  the  in- 
restment  is  merely  a  secondary  consideration.  In 
the  present  case  the  words  "  the  sum  "  are  not 
found ;  and  although  I  do  not  rely  altogether  upon 
the  omission  of  those  words  as  distinguishing 
the  two  cases,  yet  it  seems  to  me  that  it  would  be 
much  stronger  to  say  that  the  gift  of  "  a  sum  of 
800L  invested  in  Indian  secmities"  is  specific. 
It  seems  to  me  that  the  iuTestment  is  more  a  part 
of  the  description  of  the  8002.  in  this  case  than  in 
a  case  where  there  is  a  separate  reference  to  the 
gnm  itself  as  the  object  of  the  gift,  the  question 
<^  the  inreetment  being,  as  I  say,  a  secondaiy  con- 
sideration. How  far  t£at  was  one  of  the  circum- 
stances that  influenced  the  Yice-Chancellor  I  do 
not  know,  but  I  do  not  consider  that,  in  the  view 
which  I  am  taking,  I  differ  from  that  case.  But 
if  there  is  no  distinction  between  the  two,  then  it 
seems  to  me  that  I  am  bound  to  follow  the  several 
cases  which  I  have  already  referred  to,  so  far  as 
esses  can  be  a  guide  as  to  the  construction  of  the 
present  will.  H  the  will  is  to  be  construed  on  its 
own  merits  independently  of  cases,  I  certainly 
come  to  the  conclusion  that  what  was  meant  here 
Si  that  the  testatrix  was  apportioning  out  what 
she  believed  to  be  the  sum  of  consols  which  she 
was  able  to  dispose  of  among  the  several  legatees 
is  the  proportions  mentioned  here  ;  and  I  cannot 
explain  how  it  is — no  one  can  explain  how  it  is — 
that  she  professed  to  dispose  of  the  amount  of 
'23D0J.  when  she  only  had  1800J.  But  I  am  not 
•atisfied  from  reading  the  wiU  that  she  did  con- 
lider  that  she  had  at  the  time  23001.  Qonsols  to 
dispose  of  in  this  way.  It  may  be  that  she  knew 
exactly  what  she  had,  and  that  she  intended  to 
hny  more  to  make  up  the  difference.  I  cannot 
tell  But  upon  the  will  itself,  independently  of 
anthorities,  and  looking  at  the  other  dispositions 
made  by  the  will,  the  conclusion  I  come  to  is  that 
•he  intended  to  divide  the  consols  amongst  these 
l^atees  of  consols,  and  that  the  legacies  to  them 
where  specific  legacies. 

A  declaration  was  made  that  the  legacies  of 
800L,  7002.,  and  8002.  were  specific,  and  did  not 
fwl,  but  must  abate  in  the  proportion  of  18002.  to 
23002. 

Solicitors:  J.  J.  Harlov:,  for  A.  Gregory, 
Chichester. 


Thursday,  April  5. 
(Before  Nobth,  J.) 
Bastlett  v.  The  West  Mbtbopolitan  Tbam- 

WAY8  Company,  (o) 
irodice  —  Tramujays      company  —  Debenture- 
'iMeri  —  So2e    of    undertaking  —  Debenture- 
Mdert'  aciion^Tramwaya  Act  1870  (33  .£  34 
__^.  e.  78),  SI.  42,  44. 

W  bportcd  bjr  J.  B.  Brooks,  Ewj.,  Buriiter-at-Lkw. 


The  West  Metropolitan  Tramways  Company  icas 
ineorporated  in  1882  by  a  special  Act  of  Parlia- 
ment. It  had  issued  debentures  which  became 
due  in  June  1893,  bui  were  not  paid.  Some  of 
(he  holders  brought  an  action  for  the  realisation 
of  their  security .  A  receiver  and  manager  had 
been  appointed  in  the  action  (69  L.  T.  Rep.  N.  8. 
660 ;  (1893)  3  Ch.  437).  The  receiver  now  moved 
for  a  sale  of  the  undertaking  as  a  going  concern, 
and  at  the  same  time  applied  for  leave  to  spend 
40002.  in  his  hands  in  the  repair  of  old  and  pur- 
chase of  new  rolling  stock,  t»  order  to  enable  the 
undertaking  to  he  sold  favourably. 

Held,  that  the  court  had  power  to  seU  the  under- 
taieing.  The  fact  that  the  Tramways  Act  1870. 
sects.  42  and  44,  contemplates  a  sale  by  the  pro- 
moters, and  in  ease  of  insolvency  a  deiermtwo- 
tion  of  their  powers  by  the  Board  of  Trade, 
shows  that  the  Legislature  were  not  providing 
for  a  perpetual  control  of  the  undertaking  by  the 
body  of  directors  created  by  the  Act,  and 
distinguishes  the  case  of  a  tramway  company 
from  railway  or  other  companies,  within  tM 
principle  of  Gardner  v.  The  Ijondon,  Chatham, 
and  Dover  Railway  Company  (15  L.  T.  Bep. 
N.  8.  494,  562  ,-  L.  Bep.  2  Ch.  201). 

Leave  was  also  given  to  spend  -40002.  in  the 
receiver's  hands  as  asked. 

The  West  metropolitan  Tramways  Company  was 
incorporated  by  special  Act  of  Parliament  on  the 
10th  Aug.  1882. 

In  pursuance  of  the  powers  given  to  them  by 
this  Act  they  had  issued  debentures  for  502.  each, 
amounting  in  the  whole  to  32,5002.  The  debentures 
became  due  on  the  20th  June  1893. 

The  plaintiffs,  who  were  holders  of  twenty  of 
these  debentures,  having  applied  in  vain  for  pay- 
ment of  the  principal  and  the  half-year's  interest 
due  on  that  day,  commenced  this  action  on  June  21, 
1893  on  behalf  of  themselves  and  all  other  deben- 
ture-holders, claiming  a  declaration  of  charge,  an 
account,  and  the  appointment  of  a  receiver  and 
manager,  and  the  realisation  of  their  security. 

On  the  8th  Aug.  1893  North,  J.  appointed  a 
receiver  and  manager  on  the  motion  of  the  plain- 
tiff :  (the  case  is  reported  on  this  point,  69  L.  T. 
Bep.  N.  S.  560;  (1893)  3  Ch.  437.) 

On  the  11th  Nov.  1893  judgment  was  delivered 
in  the  action,  declaring  that  the  holders  of  the 
mortage  debentures  were  entitled  to  a  charge  on 
the  property  comprised  in  the  debentures,  directing 
inquiries  as  to  what  was  due,  who  were  the  holders, 
and  what  was  the  property  charged  by  the  deben- 
tures, and  directing  that  any  of  the  parties  should 
be  at  liberty  to  apply  to  realise  the  property  com- 
prised therein. 

By  his  certificate,  dated  the  20th  Feb.  1894,  tho 
chief  clerk  certified  that  the  property  comprised 
in  and  charged  by  the  debentures  was  "  The 
Undertaking  of  the  West  Metropolitan  Tiamways 
Company,  and  all  the  tolls  and  sums  of  money 
arising  thereupon,  and  all  the  estate,  right,  title, 
and  intei%st  of  the  company  in  the  same." 

The  receiver  now  moved  for  leave  to  seU  the 
tramways  as  a  going  concern.  There  was  evidence 
that  the  local  authority  had  already  recovered  a 
penalty  against  the  receiver  for  leaving  a  part  of 
the  tram  line  in  bad  repair.  A  meeting  of  the 
debenture-holders  had  been  held,  and  a  resolution 
passed,  requesting  the  receiver  to  apply  for  an 
order  for  sale. 
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Coxens  -  Hardy,  Q.G.  and  Gregson  for  the 
motion.— The  Tramways  Act  1870  (33  &  34  Vict. 
«.  78),  B.  44,  distinctly  provides  that  the  promoters 
may  sell  their  undertaking  with  the  consent  of  the 
Board  of  Trade.  That  power  to  sell  distinguishes 
the  case  from  that  of  mortgagees  of  a  rai^ay  or 
other  statutory  undertaking.  Sect.  42  of  the  same 
Act,  which  provides  that  in  case  of  insolvency  of 
the  promoters  the  Board  of  Trade  may  declare 
their  powers  at  an  end,  shows  that  the  Legislature 
did  not  contemplate  the  undertakings  being 
always  carried  on  by  the  tramway  company. 
Your  Lordship  made  an  order  for  sale  on  the  24th 
Jijne  1889  in  Hope  v.  The  Croydon  and  Norwood 
Tramways  Company  (1887,  H.  357),  but  the  case 
is  not  reported.  It  would  be  more  convenient 
that  the  receiver  should  sell  out  of  court. 

Bompat,  Q.C.  for  the  Hammersmith  Vestry. — 
The  undertaking  ought  not  to  be  allowed  to  be 
sold  until  the  line  has  been  put  into  repair ;  more- 
over, a  sale  now  may  interfere  with  the  right  of 
the  vestry  to  purchase  at  the  end  of  twenty-one 
years  under  sect.  42  of  the  Act  of  1870. 

NoETH,  J. — I  do  not  see  that  the  vestry  have 
any  locus  standi.  The  Act  gives  them  other  and 
ample  powers  to  enforce  the  repair  of  the  line  and 
their  nghta  of  purchase. 

Vernon  Smith  for  the  tramway  company. — The 
company  do  not  oppose  the  sale,  but  I  ought  to 
call  your  Lordship's  attention  to  the  doubt 
expressed  by  Stirling,  J.  in  i2e  Portsmouth,  King- 
«ton,  Fraiion,  and  Souihsea  Tramway  Company 
(66  L.  T.  Rep.  N.  S.  671 ;  (1892)  2  Ch.  362).  In 
that  case  there  was  a  summons  for  a  sale,  and 
Stirling,  J.,  doubting  whether  he  had  any  juris- 
diction to  sell  when  the  company  was  not  in 
liquidation,  directed  the  summons  to  stand  over 
till  after  the  hearing  of  a  winding-up  petition, 
and  in  his  judgment  on  the  hearing  of  that  peti- 
tion, he  says  (66  L.  T.  Hep.  N.  S.  673) :  "  I  take 
it  to  be  decided  that  a  deoenture  in  the  form  of 
those  now  in  question  gives  the  holder  no  greater 
security  than  the  undertaking  as  defined  in 
Gardner  v.  London,  Chatham,  and  Dover  Railway 
Cimpany  (15  L.  T.  Eep.  N.  S.  494,  552;  L.  Rep. 
2  Gh.  201).  That  is  to  say,  all  the  creditor  can 
get  from  his  security  is  the  fruit  of  the  undertaking 
as  a  going  concern  ;  he  cannot  pull  the  under- 
taking to  pieces  or  break  it  up  so  as  to  avail  him- 
self <H  the  separate  parts  towards  satisfaction  of 
Ms  debt." 

North,  J. — I  cannot  say  that  I  feel  any  diffi- 
culty. In  the  case  referred  to  Stirling,  J.'s  atten- 
tion appears  not  to  have  been  drawn  to  the  power 
of  sale  contained  in  the  Tramways  Act  1870.  But 
the  undertaking  must  be  sold  in  court.  If  the 
receiver  can  get  any  ofEer  he  can  bring  in  a  pro- 
posal 

A  summons  by  the  receiver  for  liberty  to 
spend  4000L  on  the  repairs  of  old  and  the  pur- 
cliase  of  new  tramcars,  in  order  to  put  the  rolling 
stock  in  a  position  which  would  enable  a  purchaser 
to  work  the  traffic  during  the  summer,  came  on 
to  be  heard  with  the  motion.  The  company  not 
opposing,  and  there  being  strong  evidence  of  the 
necessitT  for  the  expenditure.  North,  J.  gave  the 
leave  asked  for. 

Solicitors :  Walter  Wehb  and  Co. ;  Watson,  Sons, 
and  Jtoom ;  H.  C.  Godfrey. 


Saturday,  Jan.  27. 

(Before  Stiklino,  J.) 

Shall  v.  National  Pbotikcial  Bane  or 
England,  (a) 

Mortgage  of  land — Trade  machinery — Fixtaret' 
Bill  of  sale— Bills  of  ScUe  Act  1878,  s».  4,  5. 

S.  by  deed  mortgaged  to  the  defendants  cert^ 
hereditaments,    "  together  with    the  fixed 
movable  plant,  machinery,  and  fixtures  .    .  . 
■>iow  or  hereafter  fixed  to  or  placed  upon  or  uui  m 
or  about  the  said  hereditaments  "  to  secure  cericu 
advances,  and  covenanted  to  keep  the  buSiofi 
which  shotdd  from  time  to  time  be  standk 
upon  the   hereditaments   thereby   assured,  a 
"  the  said  plant  and  machinery  andfixtvret,  H^ 
in  good  repair,  and  insured   against   2aa  • 
damage  by  fire."     The  deed  was  not  regiilerd 
as  a  bill  of  sale.     S.  s-ubsequently  exeeviei  { 
deed    of   arrangement  for    the    benefit  of  U 
creditors,  of  which  the  plaintiff  was  the  tntlsi 
The  defendants,  acting  under  their  power  (^ iA 
had    advertised    the   property    and    the  Jim 
machinery  for  sale.    On  a  motion  by  the  p/atxt 
for  an  injunction  to  restrain  the  defendanUin 
selling  the  fixed  machinery  : 

Held,  upon  the  construction  of  the  mortgage  M 
that  the  fixtures  had  been  assigned  is  ehattik, 
and  not  as  inciderU  to  land  ;  and  that  ike  dm 
was  therefore  void  as  regards  the  fixturti  fm 
want  of  registration. 

Re  Yates ;  Batcheldor  v.  Yates  (59  L.  T.  Be/. 
N.  S.  47 ;  38  Ch.  Div.  112)  distinguished. 

Motion. 

By  an  indenture  of  mortgage,  dated  the 
March  1892,  and  made  between  A.  Stevensoa 
the  one  part,  and  the  defendant  bank  of  the  otlu_ 
pai-t,  it  was  witnessed  that,  for  the  purpose  d 
securing  the  repayment  of  certain  moneys.  Ul 
mortgagor,  as  beneficial  owner,  granted  ui 
assigned  unto  the  bank  certain  heremtaments  ui 
premises  described  in  the  schedule  thereto  as 

A  yard  and  premises  fitted  up  as  an  enginegnii 
works,  sitnate  in  Seller-street,  compriaing  wudmat 
pattern  shop,  &o.,  and  880  sqnare  Tarda  of  land  (i 
or  less)  subject  to  certain  rights  of  way,  togetlier  nfe 
all  and  singalar  the  fixed  and  movable  plant,  mnrhiullt 
and  fixtures,  implements  and  ntensils  now  or  heieaflM 
fixed  to  OT  placed  npon  or  nsed  in  or  abont  the  nil 
hereditaments  and  premises  respectively. 

The  deed  contained  a  covenant  by  the  moit> 
gagor  to  keep  the  buildings  which  should  fro* 
time  to  time  be  standing  upon  the  hereditament! 
thereby  assured,  and  the  said  plant.  macliiiia7< 
and  fixtures,  implements  and  utensils  in  a  gow 
state  of  i-epair,  and  in  perfect  working  order.  MJ 
insured  against  loss  or  damage  by  fire.  The  dm 
also  provided  that  the  statutory  power  of  ■!• 
should  be  exercisable  at  any  time  after  tkt 
expiration  of  three  calendar  months  next  after 
the  moneys  owing  on  the  security  should  h»* 
become  payable,  or  immediately  upon  the  mort- 
gagor being  adjudicated  a  bankrupt,  or  hatinjf  t 
receiving  order  made  against  him,  without  reg«™ 
to  sect.  20  of  the  Conveyancing  Act  1881,  wiick 
section  should  not  apply  to  any  sale  made  tf 
virtue  of  those  present. 

The  land  and  building  comprised  in  the  in<«V 
gage  were  used  by  the  mortgagor  for  the  purpos* 
of  his  business  of  a  millwright  and  enguMC- 

(o)  Bcported  by  W.  IviaiT  Cook,  Esq.,  B»rrtot««t-I*»- 
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From  time  to  time  he  brought  upon  the  premises 
certain  plant  and  manhinery,  which  was  trade 
machineiT  within  the  meaning  of  sect.  5  of  the 
Biils  of  Sale  Act,  1878.  Some  of  the  machinery 
was,  to  a  certain  extent,  fastened  to  stones  or 
pieces  of  timber  in  the  ground,  and  some  of  it  to 
parts  of  the  freehold  buildings,  but  the  evidence 
did  not  clearly  show  whether  or  not  it  was  affixed 
to  the  freehold. 

On  the  29th  Not.  1893  the  bank,  actmg  under 
their  power  of  sale,  issued  advertisements  for  the 
sale  01  the  freeholds  and  fixed  machinery. 

By  an  indenture  dated  the  5th  Dec.  1893  the 
mortgagor  conveyed  all  his  property  to  the  plain- 
tiff, in  trust  for  his  creditors.  This  deed  was  on 
the  11th  Dec.  1893  duly  registered  under  the 
Deeds  of  Arrangement  Act  1887. 

On  the  13th  Dec.  1893  the  plaintiff  commenced 
the  present  action  against  the  bank,  claiming 
by  lus  writ  (inter  alia)  an  injunction  to  rastrain 
the  defendants  from  selling,  offering  for  sale, 
dealing  with,  or  otherwise  disposing  of  as  their 
own  goods  and  chattels,  the  fixed  machinery  com- 
prised in  their  mortgage,  on  the  ground  that  the 
mortgage,  as  regards  such  madunery,  was  a  bill 
of  safe  within  the  meaning  of  sect.  4  of  the  Bills 
of  Sole  Act  1878,  and  void  by  reason  of  its  not 
having  been  registered  as  such. 
_  This  was  a  motion  by  the  plaintiffs  for  an  in- 
janction  in  the  terms  of  the  writ. 

Hattings,  Q.G.,  and  Broomfield  for  the  motion. 
—The  mortgage  to  the  bank  is  a  bill  of  sale 
vithin  sect.  5  of  the  Bills  of  Sale  Act  1878,  and 
void  for  want  of  registration.  The  trade  machinery 
was  only  attached  to  the  ground  for  the  purpose 
of  steadying  it,  and  therefore  nevei*  became  part 
of  the  freehold : 

Hellotcell  v.  Ea»t\cood,  6  Ex.  295. 
It  is  otherwise  where  machinery,  by  its  mode  of 
annexation,  becomes  a  fixture : 

Turner  v.  Cam»nn,  22  L.  T.  Bep.  N.  S.  525  ;L.  Bep. 
5  Q.  B.  306. 
ie  Yatet ;  Bcdcheldor  v.  Tatet  (59  L.  T.  Rep.  N.  S. 
'17;38Ch.Div.  112)is  distinguishable  on  the  ground 
that  in  that  case  there  was  no  express  assignment 
of  the  chattels,  and  registration,  therefore,  was 
lumecessary. 

Buckley,  Q.C.  and  E.  Beaumont  for  the  bank. — 
Even  assuming  that  the  bank's  mortgage  includes 
property  which  ought  not  to  be  includ^,  it  would 
only  he  void  as  regards  such  property  : 

Se  Burdett ;  Ex  parte  Bj/me,  58  L.  T.  Bep.  N.  S. 
708;20Q.  B.  Div.  310. 

The  same  point  as  is  raised  in  this  case  was  deter- 
niined  in  Be  Yates;  Batcheld&r  v.  Tales  {uhi  sup.), 
the  only  difference  between  that  case  and  the 
present  bein^  that  in  the  former  the  machinery 
'Hs  not  specifically  mentioned  in  the  deed.  No 
doubt  a  mortgage  of  realty,  together  with  the 
fixtures  thereon,  requires  registration,  if  the  mort- 
gagee is  empowered  by  the  deed  to  seize,  sever, 
Md  sell  the  fixtures  separately  from  the  land : 
Ei  parte  Barclay  ;  Re  Joyce,  30  L.  T.  Bop.  N.  S. 
479  ;  L.  Bep.  9  Ch.  576. 

Here,  however,  no  such  power  is  conferred  upon 
the  defendants. 
Sailingt,  Q.C.,  replied. 

Stikuno,  J. — The  question  which  I  have  to 
^ide  upon  this  motion  is,  whether  the  mortgagees 


under  the  deed  of  the  9th  March  1892  have  any 
right  to  certain  fixed  machinery  upon  the  mor^ 
gaged  premises,  having  regard  to  the  provisions 
of  the  Bills  of  Sale  Acts.  [His  Lordship  then 
stated  the  provisions  of  the  deed  and  continued :] 
Now  the  question  is  whether  that  deed  ope- 
rates as  a  bill  of  sale  with  regard  to  tnis 
machinery,  and  with  reference  to  that  question  it 
is  necessaiy  for  me  first  of  all  to  consider  the  pro- 
visions of  the  Bills  of  Sale  Act  1878.  Sect.  4  of 
that  Act  provides  that  "  the  expression  '  bill  of 
sale '  shall  include  bills  of  safe,  assignments, 
transfers,  declarations  of  trust  without  transfer, 
inventories  of  goods  with  i-eceipt  thereto  attached, 
or  receipts  for  purchase  moneys  of  goods,  and 
other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities  or  licences  to  take 
possession  of  personal  chattels  as  security  for  any 
debt.  .  .  .  The  expression  'personal  chattels' 
shall  mean  goods,  furniture,  and  other  articles 
capable  of  complete  transfer  by  delivery,  and 
(when  separately  assigned  or  chared)  fixtures  and 
growing  crops,  but  shall  not  include  chattel 
interests  in  real  estate,  nor  fixtures  (except  trade 
machinery  as  hereinafter  defined),  when  assigned 
together  with  a  freehold  or  leasehold  interest  in 
any  land  or  building  to  which  they  are  affixed. 
.  .  ."  "  Trade  machineiy."  is  defined  by  sect.  5 
to  mean  "  machinery  used  in  or  attached  to  any 
factory  or  workshop,  exclusive  of  certain  things 
which  do  not  include  the  fixed  machinery  now  in 
question.  "  Factory  or  workshop  "  means  any 
premises  on  which  any  manual  labour  is  exercised 
by  way  of  trade,  or  for  purposes  of  gain,  in  or 
incidental  to  the  following," — certain  purposes 
within  which  these  premises  fall.  The  question 
is  whether  this  trade  machinery  is  trade  machinery 
separately  assigned  or  charged,  or  whether  it  is, 
within  the  meaning  of  the  Act,  "  assigned  together 
with  a  freehold  or  leasehold  interest  in  any  land  or 
building  to  which  it  is  affixed."  Upon  that  point 
there  is  authority  which  I  have  to  consider.  lu  the 
iii'st  place,  it  was  decided  by  the  Court  of  Appeal  in 
£e  Burdett ;  Ex  parte  Byrne  [uhi  sup.),  that  the 
mere  fact  of  a  bill  of  sale  including  property 
which  it  ought  not  to  include,  having  regard  to 
the  provisions  of  the  Act  of  1878,  did  not  make 
the  bill  of  sale  void  in  toto.  I  am  asked  to  apply 
that  decision  to  the  present  case.  It  was  also 
decided  in  Be  Yates ;  Batcheldor  v.  Yates  {uhi  sup.), 
that  where  there  was  a  simple  conveyance  of  land 
with  a  power  of  sale,  the  instrument  effecting 
that  was  not  a  bill  of  sale  within  the  meaning  <n 
the  Act  of  1878  as  regards  trade  machinery,  which 
passed  only  by  virtue  of  being  affixed  to  the  land. 
The  judgments  of  the  learned  judges  of  the 
Court  of  Appeal  are  of  considerable  length,  and 
they  are  very  instructive,  but  for '  my  present 
purpose  it  seems  to  me  that  I  may  most  con- 
veniently sum  them  up  in  a  few  words  from 
the  judgment  of  Lmdley,  L.J.  He  sars: 
"  The  question  we  have  to  deciole  is  this,  whether 
a  mortgagee  of  a  mill,  under  a  mortgage  framed 
as  this  is,  can  seize  and  sever  and  sel^  apart  from 
the  land  or  mill,  the  trade  machinery  on  it.  If 
he  can,  then  it  strikes  me,  that  as  regards  trade 
machinery,  it  would  be  impossible  to  avoid  the 
conclusion  that  this  is  a  bill  of  sale,  and  roid 
because  it  is  not  registered.  Now,  in  order  to 
dispose  of  that  question,  we  must  look  at  the 
mortgage  and  see  what  it  is.  It  consists  of  two 
distinct  parts ;  first  there  is  the  conveyance,  sub- 


Digitized  by ' 


lOO 


8 


le 


494— Vol.  LXX.,  N.  8.] 


THE  LAW  TIMES. 


[  Jnaa  2,  UH, 


Chan.  Dit.] 


Sadlbb  v.  Woblbt. 


[Ghas.  Dit. 


ject  to  a  proviso  for  redemption,  and  then  there  ia 
the  po'wer  of  sale.  The  two  portions  most  be 
oonsidei-ed  separately.  For  the  purposes  of  the 
Bills  of  Sale  Act  it  is  necessary  to  ascertain  the 
character  of  the  instrument  as  a  conTeyance  or 
assignment.  Can  anybody,  with  any  regard  to 
accuracy  of  language,  say  that  a  mortgage  of  land 
in  fee  simple  is  an  assurance  of  personal  chattels  9 
It  is  impossible ;  and  it  is  not  the  less  impossible 
because  the  land  by  force  of  law  carries  with  it 
things  which  are  affixed  to  it,  and  which  if 
detached  from  it  would  be  personal  chattels. 
Neither  does  trade  machinery  which  follows  the 
land  become  personal  chattels  for  the  purpose 
of  considering  the  question  whether  a  convev- 
ance  of  the  land  is  an  assignment  of  it.  The 
trade  machinery  passes  as  a  portion  of  the 
land,  not  as  personal  chattels ;  and,  if  you  look 
at  this  conrevance,  you  cannot  find,  from  first 
to  last,  anything  about  personal  chattels.  If 
Tou  can  import  into  it  all  the  general  words 
found  in  sect.  6  of  the  Conveyancing  and 
Law  of  Property  Act,  still  you  cannot  come  to 
the  conclusion  that  this  is  an  assurance  of  per- 
sonal chattels,  in  the  con-ect  acceptation  of  the 
word.  It  is  a  mortgage  of  land,  nothing  else, 
notliing  more."  Now,  contrasting  that  with  the 
deed  in  the  present  case,  and  appljring  the  law 
there  laid  down  to  the  facts  of  this  case,  we 
have  not  here  simply  a  conveyance  of  land ; 
more  than  that,  we  have  not  simply  a  con- 
veyance  of  land  and  fixtures,  but  of  land  "  to- 
gether with  all  and  singular  the  fixed  and 
movable  plant,  machineiy,  and  fixtures,  imple- 
ments, utensils,  now  or  hereafter  fixed  to,  or 
placed  upon,  or  used  in  or  about  the  SEud  heredita- 
ments and  premises  respectively."  In  this  deed, 
in  that  respect  differing  from  that  which  was  the 
subject  of  consideration  in  Be  Yaieg ;  Batcheldor  v. 
Yates  {uin  sup.),  we  do  find  something  about 
3>er8onaJ  chattels,  as  they  are  plainly  assigned 
qua.  chattels,  and  not  as  an  incident  of  the 
land.  It  is  true  that  the  assignment  includes 
not  merely  movable  chattels,  but  also  the  fixed 
plant  and  machinery.  It  is  contended  that  the 
reference  to  fixtures  in  the  deed  is  nothing  more 
than  an  insertion  of  a  portion  of  the  words  which 
would  have  been  introduced  into  the  deed  by 
virtue  of  sect.  6  of  the  Conveyancing  Act  1881, 
which  provides  (sub-sect.  2)  that  "  a  conveyance 
■of  land,  having  houses  or  other  buildings  thereon, 
«hall  be  deemed  to  include,  and  shall  by  virtue  of 
this  Act  operate  to  convey,  with  the  land,  houses 
or  other  buildings  (inter  alia),  all  outhouses, 
erections,  fixtures,  appertaining  to  the  land, 
houses,  or  other  buildings  conveyed."  In  truth 
the  contention  comes  to  this,  that  the  reference 
in  the  mortgage  to  the  fixtures  is  so  much  sur- 
plusage. But  the  deed  ought  to  be  read  so  as  to 
give  effect,  if  possible,  to  every  word  contained 
m  it,  and  I  have  to  be  satisfied  that  what  is 
suggested  was  the  meaning  of  the  parties,  that 
is  that  they  intended  merely  to  mention  by 
way  of  precaution  something  which  would  have 
passed  under  a  conveyance  of  land  and  build- 
ings alone,  without  any  reference  to  fixtures. 
I  cannot  come  to  any  such  conclusion.  Not 
merely  are  the  fixtures  mentioned,  but  they 
are  grouped  together  with  the  movable  plant, 
the  groat  being  "  together  with  all  and  singular 
the  nzed  and  movable  machinery  and  fixtm«s," 
aad  it  seems  to  me  that  the  intention  of  the 


parties  was  to  confer  on  the  grantees  nnder  Hi 
deed  certain  rights  to  the  fixed  plant,  in  addititg 
to  any  rights  which  they  might  nave  as  granMi 
of  the  land ;  that  they  should  have,  in  fact  & 
same  right  as  regards  the  fixed  plant  as  they 
should  have  as  regards  the  movable  plant  in  ia* 
mediate  connection  with  which  it  was  mentioncdi 
That  view  receives  some  confirmation  from  tU 
frame  of  the  covenant  for  insurance  by  whicb  tbi 
mortgagor  covenants  to  keep  insured  not  mae^ 
the  buildings  which  are  mentioned  first,  but  il« 
the  plant,  machinery,  fixtures,  implements,  oi 
utensils  which  are  separately  assigned.  Tl* 
covemmt  shows  that  the  piulies  treated  da 
plant  and  machinery  as  things  whicb  ought  to  It 
msured  separately  from  the  buildings.  TW 
being,  in  my  view,  the  true  construction  of  tk( 
deed,  it  falls  within  the  first  part  of  the  puaa 
I  have  read  from  the  judgment  of  Ldndley,  LJ, 
in  Be  Yates ,-  Baeheldor  v.  Yates  (ubi  tup.),  uajneij; 
that  the  mort^gees  can  under  it  seize  and  sefw 
and  sell,  apart  from  the  land,  this  fixed  trtit 
machinery  in  it,  and  his  Lordship  lays  it  don 
that  if  you  once  find  that,  then  tlie  deed  it 
to  be  regarded  as  a  bill  of  sale,  and  vrad  if  it 
be  not  registered.  If  I  had  oome  to  a  contruj 
conclusion  there  would  have  been  a  further  quo., 
tion  to  be  decided,  as  to  which  it  seems  to  a* 
that  the  evidence  is  sufficient  for  an  interlocntniX. 
injunction,  although  possibly  not  sufficient  t* 
enable  the  case  to  be  completely  decided  asif  thi> 
were  now  the  trial.  In  any  case  it  seems  to  dm 
that  I  must  grant  an  injunction  to  restrain  IIk 
defendants  from  selling.  It  is  admitted  ihi, 
they  cannot  properly  sell  apart  from  the  lu4 
and  I  think,  under  the  circumstances  vhidi 
I  have  stated,  that  the  decision  in  Be  Yofai; 
Batcheldor  v.  Yates  (ubi  sup.)  does  not  applj,  »i» 
that  they  cannot  sell  it  along  with  the  knd.  I 
accordingly  grant  an  interim  injunction  as  ukei 
in  the  notice  of  motion. 

B^  consent  of  the  parties  the  heating  of  tLe 
motion  was  treated  as  the  trial  of  the  action,  and 
the  injunction  was  made  perpetual. 

Solicitors:  Ernest  A.  FuUer,  for  E.  Brmej, 
Chester :  Wilde,  Berger,  and  Jlfoore. 


Feb.  28,  March  1  and  4. 

(Before  Kkkewich,  J.) 

Sadlee  v.  WoBLEy.(o} 

Company  —  Debenture-holder  —  EquiUMe  fuM- 
gagee — Foreclosure. 

The  plaintiff,  the  holder  of  the  tohoU  of  thefM 
issue  of  the  debentures  of  a  company,  took  tnrf* 
summons  asking  for  an  accouitt,  arid  that  tt< 
said  debentures  might  be  enforced  by  /oreeiwnt 
or  sale,  and  for  a  receiver  and  mawtger.  TU 
debentures  created  a  charge  on  all  the  proptfift 
funds,  assets,  and  effects  of  the  company,  vM- 
soever  and  wheresoever,  both  present  and  f»t*'*> 
including  its  uncalled  capital.  By  the  emli' 
iiona  indorsed  on  the  debentures  tuai  ehargt  Mt 
to  be  a  floating  security,  and  the  pnneifci 
money  was  to  become  immediately  payabU  ^ 
default  was  made  in  payment  of  inurest  or  * 
the  case  of  the  winding-up  of  the  company.  ^ 
interest  was  in  arrear,  imd  the  company  vol » 
voluntary  liquidation. 

(a)  Beported  by  Fka.\cis  E.  Adt,  Emi.,  BuiuMrtt-Uv. 
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Held,  that  the  doctrine  that  an  eguttaMe  mortgagee 
by  deposit  of  title  deeds  it  entitled  to  foreclosure 
extends  to  a  debenture-holder,  and  that  there 
shoidd  be  an  order  declaring  the  plaintiff  entitled 
to  foreclosure,  and  directing  the  company  at  the 
plaintiff's  request  to  assign  to  him  the  severed 
items  of  properly  comprised  in  the  debentures. 

Tbe  plaintiff  Nicholas  Sadler  was  the  holder  of 
nine  debentures,  dat«d  the  23rd  Nov.  1891,  of 
5001.  each,  all  carrying  interest  at  6  per  cent., 
being  the  whole  of  the  first  issue  of  debentures 
of  the  Iddesleieh  Mansions  Limited.  The  defen- 
dants were  the  holders  of  debentures  subsequently 
issued,  the  Iddesleigh  Mansions  Limited  being 
also  joined  as  a  defendant. 

Tms  was  a  summons  taken  out  by  the  plaintiff, 
asking  that  an  account  might  be  taken  of  what 
was  due  to  him  for  principal,  interest,  and  costs 
on  his  debentures,  and  that  the  debentures  might 
be  enforced  by  foreclosure  or  sale,  and  for 
possession,  and  a  receiver  and  manager.  The 
property  was  subject  to  a  mortgage  to  secure 
12,0001.  and  interest  dated  tbe  28rd  Nov.  1891. 

By  the  debentnres  the  company  agreed  to  pay 
on  the  9th  Nov.  1896  to  the  registered  holder  for 
the  time  being  thereof  the  sum  of  5002.  with 
interest  at  tiie  rate  of  6  per  cent,  quarterly.  The 
company  thereby  charged  with  such  payments  all 
its  property,  funds,  assets,  and  effects,  whatsor 
ever  and  wheresoever,  both  present  and  future, 
including  its  uncalled  capital  for  the  time  being, 
subject  to  the  mortgage  of  12,0002.  now  exist- 
ing or  any  mortgage  or  mortgages  created  in 
substitution  thereof.  The  debenture  was  issued 
subject  to  the  conditions  indorsed  thereon. 

Condition  1  provided :  This  debenture  is  one  of  a 
aeries  of  debentures  each  for  securing  the  principal  man 
of  5001.  isimed,  or  about  to  be  issued,  by  the  oompany. 
The  debentures  of  this  issue  are  to  rank  pari  passu, 
robject  aa  within  mentioned,  as  a  charge  on  the  property 
hereby  charged,  -and  so  that  such  charge  shall  be  a 
floating  security. 

By  condition  4  it  was  provided : 

The  principal  money  hereby  secured  shall  immediately 
become  payable  if  (a)  the  compcmy  makes  default  for  a 
period  of  one  calendar  month  in  the  payment  of  any 
interest  hereby  secured,  and  the  registered  holder  hereof 
before  such  interest  is  paid  by  notice  in  writing  to  the 
oompany  callB  in  such  principal  money,  or  (b)  an  order  is 
made  or  an  effective  resolution  is  passed  for  the  winding- 
jsp  of  the  oompany. 

Interest  was  paid  to  the  plaintiff  up  to  the  9th 
Feb.  1893,  when  it  ceased  to  be  paid,  and  on  the 
8th  Not.  1893  at  an  extraordinary  general  meet- 
ing of  tbe  company  a  resolution  was  passed  to 
wind-up  the  company  voluntarily,  and  Mr.  R.  J. 
Spicer  was  appointed  liquidator. 

BramiBell  Davis  for  the  plaintiff. — The  question 
your  Lordship  has  to  decide  is  one  of  law,  namely, 
whether  a  debenture-holder  can  have  an  order  for 
forecIoBUie.  [Kekewich,  J. — Stirling,  J.  got 
over  tbe  cUfBcnlty  in  a  case  by  ordering  a  sale,  with 
liberty  to  the  debentare-holder  to  l)id.]  The 
phtintiff  is  an  equitable  mortgagee;  the  chief 
asset  of  tbe  company  is  a  block  of  buildings 
called  tbe  Iddesleigb-mansions.  Tbe  plaintiff  is 
entitled  to  a  foreclosure  order. 

Eve  for  the  holders  of  the  second  and  third 
iisnes  of  debentnres.  —  Having  regard  to  the 
nature  of  the  property  the  subject  of  debentures, 
foreclosure   is  not  possible.    [Kekbwich,  J. — 


{  Ton  can  have  an  order  for  sale,  and  sell  to  a 
single  individual.]  Tes — a  sale  in  one  sense ;  you 
offer  for  sale  the  property,  but  take  a  mortgage 
of  uncalled  capital.  [Kekewich,  J. — I  see  no 
difference  in  vesting  by  foreclosure  and  vesting  by 
sale.l  There  is  no  propei-ty  ascertained.  [Keke- 
wich, J. — That  can  be  got  over  by  inquiry.]  This 
is  a  covenant  to  pay,  and  to  chai'ge  assets  to  be 
available  in  certain  events.  In  tbe  case  of 
rennan<  V.  Trenchard  (20  L.  T.  Rep.  N.  S.  856 ;  4 
Cb.  App.  537),  Lord  Hatherley  at  page  642  of 
4  Ch.  App.  says :  "  It  has  been  areued  with  con> 
siderable  force,  having  regard  to  we  authorities, 
that  if  a  person  has  a  charge,  tbe  right  to  fore- 
close accrues.  But,  although  some  of  the  autho- 
rities appear  to  conflict  with  each  other,  it  seems 
on  the  whole  to  be  settled  that  if  there  is  a  charge 
simpliciter,  and  not  a  mortgage,  or  an  agreement 
for  a  mortgage,  then  the  right  of  the  parties 
having  such  a  chai'ge  is  a  sale,  and  not  fore- 
closure." Then  the  plaintiff  having  a  charge  oil 
the  chattels  is  not  entitled  to  forecloBure,  but  to 
an  order  for  sale  only : 

Carter  v.  WaU,  i  Ch.  Div.  605. 

[Kekbwich,  J. — Suppose  he  had  an  assignment 
of  the  chattels.]  If  there  were  a  legal  mortgage, 
perhaps  there  might  be  foreclosure.  Here  there 
IS  no  legal  mortgage,  no  assignment,  only  an 
equitable  charge  : 

Bosi  V.  Army  and  Navy  Hotel,  55  L.  T.  Bep.  N.  S. 

472 ;  34  Ch.  Siv.  43 ; 
Blaker  v.  Berts  and  E»eex  Watencorlce  Company, 

60  L.  T.  E«p.  N.  8.  776 ;  41  Ch.  Div.  399. 

A  debenture-bolder  is  different  even  from  an 
ordinary  equitable  mortgagee,  and  is  not  entitled 
to  foi-eclosure. 

Bramwell  Davis  in  reply. — Tbe  question  is, 
whether  a  debenture  of  the  sort  which  includes 
all  the  property,  funds,  assets,  and  effects  of  a 
company,  including  its  uncalled  capital,  can  be 
the  subject  of  foreclosure.  If  there  was  a  mort- 
gage of  each  item,  the  holder  would  be  entitled 
to  foreclosure.  If  the  items  are  lumped  toother, 
that  makes  no  difference.  One  objection  to 
foreclosure  is  that  this  charge  is  a  floating 
security.  But,  if  there  is  a  winding-up,  then  it  is 
a  specific  charge  on  particular  items.  The  only 
real  asset  is  the  Iddesleigh-mansions ;  I  should  be 
content  with  an  order  for  foreclosure  on  that. 

i Kekbwich,  J. — Have  you  any  precedent  for 
oreclosure  of  a  part  of  the  property  ?]  If  I  did 
foreclose  on  part,  I  should  be  barred  from  the  rest, 
but  1  might  reserve  my  right  as  to  the  rest.  The 
difficulty  here  is  the  uncaQed  capital,  there  is  no 
precedent  of  foreclosure  as  regards  that  .- 

Re  Pyle  WorU,  63  L.  T.  Bep.  N.  S.  628;  (1891)  1 
Ch.  173. 

The  court  has  power  to  extinguish  the  right  of  tbe 
company.  If  I  had  an  agreement  for  a  legal 
mortgage,  I  could  come  here  for  specific  per- 
formance. [Kekbwich,  J. — Not  as  to  uncalled 
capital.]  Yes ;  it  is  an  assignment  of  a  chose  in 
action — a  future  debt.  You  can  have  a  mortgt^e 
of  a  future  debt,  and  when  you  give  notice  to  the 
debtor  that  it  is  binding.  [Kekbwich,  J. — There 
is  a  difference  between  unpaid  and  uncalled.]  In 
Page  v.  International  Agency  and  Industrial  Trust 
Limited  (68  L.  T.  Rep.  N.  S.  435)  the  imcaUed 
capital  was  held  to  be  included  in  the  debentures 
under  the  word  "assets:"  Fisher  on  Mortgages 
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(4th  edit,  p.  481).  It  must  be  completed  br  a  call 
being  made.  The  creditor  is  entitled  to  call  upon 
the  company  to  make  the  call,  then  the  equitable 
mortgagee  is  in  the  position  of  a  legal  mortgagee 
and  entitled  to  all  his  remedies.  That  is  the 
logical  result  of  Be  Pyle  Works.  If  I  can  get  an 
absolute  assignment,  then  I  can  come  to  the  court 
and  say,  Compel  the  company  by  mandamut  or 
otherwise  to  make  a  call.  The  foreclosure  would 
put  me  into  the  position  to  call  on  the  company 
to  pay  me  and  redeem.  As  to  the  chattels,  Seton 
on  Decrees  (5th  edit.,  vol.  2,  p.  1659,  form  1), 
foreclosure  of  mortgaged  stock,  and  cash  in  court ; 
p.  1661,  form  6,  foreclosure  of  chattels  brought 
upon  or  added  to  the  property  after  the  mort- 
gage. In  Carter  v.  Wake  there  was  a  mere  pledge ; 
if  a  deposit  of  title  deeds  confers  a  right  to  have 
a  legal  mortgage  executed,  an  equitable  mortgagee 
has  the  same  right.  Seton  on  Decrees  (5th  ecut., 
vol.  2,  p.  1695,  form  3 :  "  Debenture  stock  .  .  . 
having  been  deposited  ...  let  the  defendant 
company  .  .  .  concur  in  all  acts  .  .  . 
necessary  to  complete  the  transfer  of  the  said 
stock."  On  page  1701  of  Seton,  form  14  relates  to 
a  policy  of  assurance  by  deposit.  At  page  1705 
the  cases  of  Carter  v.  Wake  and  Tennant  v.  Tren- 
ehard  are  commented  on.  The  relief  to  which  an 
equitable  mortgagee  by  deposit  is  entitled  is  fore- 
closure and  not  sale:  [James  \.  James,  16  Eq.  153.) 
As  to  ehoses  in  action,  Slade  v.  Bigg  (3  Hare,  35) 
and  Wayne  v.  Hanham  (9  Hare,  62).  [Keke- 
wiCH,  J. — ^I  must  have  evid'ence  as  to  what  items 
are  of  a  fixed  character.]  ^^^  ^^^  ^^„ 

March  14. — Kekewich,  J.  delivered  the  follow, 
ing  written  judgment: — The  plurality  of  deben- 
tures may  in  some  cases  be  a  matter  of  importance, 
as  where  one  debenture- holder  purports  to  sue  on 
behalf  of  all,  or  other  debenture-holders  are  before 
the  court  but  do  not  support  the  plaintiff ;  but  in 
this  caae  it  is  a  matter  of  absolute  indiiference. 
All  the  debentures  of  the  first  series  are  held  by 
the  plaintiff,  and  his  position  is  the  same  as  if  a 
single  debenture  had  been  issued  to  him.  Again, 
there  are  the  debentures  of  a  company  incorpo- 
rated under  the  Companies  Act  1862,  and  I  am 
not  troubled  with  the  authority  of  Blaker  v.  Kerts 
and  Essex  Waterworks  Company  (60  L.  T.  Rep. 
N.  S.  776;  41  Ch.  Div.  399),  or  the  principle 
laid  down  in  Gardner  v.  London,  Chatham,  and 
Dover  Bailway  Company  (15  L.  T.  Rep.  N.  S. 
644;  2Gh.App.  201),  on  which  that  authority  pro- 
ceeded. The  plaintiff's  debentures  are  in  a  form 
now  familiar,  as  that  of  a  floating  charge,  and  the 
amount  thereby  secured  is  expressed  to  be  charged 
by  the  company,  "on  all  its  property,  funds, 
assets,  and  effects  whatsoever  and  wheresoever, 
both  present  and  futui-e,  including  its  uncalled 
capital  for  the  time  being,  subject  to  the  mortgage 
for  12,000i.  now  existing,  or  any  mortgage  or 
mortgages  created  in  substitution  thereof"  The 
floating  character  of  the  charge  ceased  according 
to  the  4th  condition  indorsed  on  the  debenture  on 
the  8th  Dec.  1893,  when  an  extraordinary  resolu- 
tion was  passed  for  the  voluntary  winding-up  of 
the  company.  On  that  day  the  subject  of  the 
charge,  which  until  then  had  been  necessarily 
uncertain  was  ascertained,  and  from  that  time  the 
debentures  have  been  a  charge  on  all  the  property 
then  existing  of  the  company.  I  am  told  that 
this  includes  leasehold  property,  which  is  the 
most  valuable  asset,  but,  appai-ently,  there  are 


some  other  items,  and  I  am  not  at  liberty  to  con- 
sider the  case  on  the  hypothesis,  which  wouji 
remove  many  difficulties,  of  the  leaseholds  k^in^ 
the  only  property  available.  Can  the  remedy 'y 
foreclosure  be  properly  applied,  not  only  to  them, 
but  also  to  such  other  items  as  exist,  including  is 
particular  the  uncalled  capital?  That  is  the 
question  for  my  decision.  What  is  foreclosuie .' 
The  answer  shidl  be  given  in  the  words  of  Sir 
George  Jessel  {Carter  v.  Wake,  4  Ch.  Div.  at 
page  606):  "The  principle  on  which  the  court 
acts  is  that  in  a  regular  legal  mortgage  there  baj 
been  an  actual  conve3rance  of  the  legal  ownership, 
and  then  the  court  has  interfered  to  prevent  th^c 
from  having  its  full  effect,  and  when  the  ground 
of  interference  has  gone  by  nonpayment  of  the 
debt  the  court  simply  removes  the  stop  it  has  itself 
put  on."  That  is  in  strictness  applicable  only  to 
a  legal  mortgage  in  the  full  sense  of  the  term ; 
that  is  to  say,  it  is  not  in  strictness  applicable 
even  to  an  equitable  mortgage  such  as  a  puisne 
mortgage  necessarily  is,  thou^  expressed  in  legal 
form,  and  it  is  still  less  appbcable  to  a  mortgage 
by  way  of  charge.  Nevertheless,  the  court  has 
got  over  the  difficulty  where  the  charge  has  been 
made  by  deposit  of  title  deeds,  and  notwithstand- 
ing the  absence  of  an  accompanying  memorandum 
with  or  without  an  agreement  to  execute  a  le^ ' 
mortgage.  In  these  cases,  using  again  the  words 
of  Sir  Greorge  Jessel  in  Carter  v.  Wake,  '"the  court 
treats  the  deposit  of  title  deeds  as  an  agreement  to 
execute  a  legul  mortgage,  and  therefcr^  as  carrying 
with  it  all  the  remedies  incident  to  such  a  mort- 
gage." It  is  sometimes  stated  that  the  remedy  of  an 
equitable  mortgagee  is  foreclosure  rather  than 
sale,  but  no  distinct  authority  to  this  effect  vas 
cited  to  me,  and  I,  have  found  none.  There  are 
many  authorities  that  the  remedy  of  an  equitable 
mortgagee  by  deposit  of  title  deeds  is  foreclosure 
(see  for  instance  James  v.  James,  16  Eq.  l&i }.  but 
they  do  not  extend  beyond  that  particular  class. 
There  are,  however,  cases  in  which  equitable  mort- 
gagees of  property,  other  than  land,  have  been 
held  entitled  to  foreclosure.  In  one  case  cited  in 
this  connection  {General  Credit  and  Diicouut 
Company  v.  GUgg,  48  L.  T.  Rep.  N.  S.  182 ;  :22 
Ch.  Div.  549),  Bacon,  V.C.  granted  the  remedy  to 
lenders  on  the  security  of  railway  shares  and 
debenture  stock,  but  it  appears  from  the  repon 
that  such  shares  and  stock  had  been  transferred 
into  their  names,  with  power  of  sale,  and  therefore 
the  authority  is  scarcely  apposite.  There  are, 
however,  more  pointed  instances  to  be  found  in 
the  2nd  vol.  of  the  5th  edit,  of  Seton  on  Decrees. 
In  these  cases  the  judgment  of  foi-eclosure  ha£ 
been  perfected  by  direction  not  always  actually 
given,  but  necessarily  consequent  that  the  mort- 
«igor  do  make  over  the  mortgaged  property  to 
uie  moHgagee,  so  as  to  complete  his  irredeemuble 
title  by  legal  ownership.  One  of  these  (page  i'jtil) 
deals  with  a  mortgage  of  a  pension,  whicb  vraa 
apparently  assigned  to  the  mortgagees,  but  in  such 
form  that  an  irrevocable  power  of  attorney  to 
enable  them  to  receive  it  was  required  in  event  of 
foreclosure,  so  that  something  was  necesstry  to 
complete  the  legal  title,  and  the  mortgage  vas  in 
substance  equitable.  Another  (page  1659]  deals 
with  consols  m  court,  and  the  notes  (pages  lo6- 
and  following)  mention  further  cases  on  the  same 
lines.  In  an  earlier  note  (bottom  of  page  15$3i  it 
is  stated,  and  I  believe  with  accuracy,  that  the 
remedy  of  a  judgment  creditor  has  been,  after 
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me  conflict  of  authority,  settled  to  be  fore- 
Miare,  and  not  sale.  Is  there  any  good  reason 
ly  these  authorities  should  not  be  extended,  as 
paiently  they  never  yet  have  been,  to  such  a 
■rge  as  is  now  under  consideration  P  If  there 
any  adverse  principle  of  law  or  rule  of  practice, 
e  question  must  be  answered  in  the  negative, 
it  otherwise  it  is  well  to  remember  that  fore- 
Kore  is  not  likely  to  be  asked,  and  is  still  less 
lely  to  be  asked  successfully,  except  where  the 
enrity  is  deficient,  and  that  in  that  class  of  cases 
t  remedy  is  peculiarly  appropriate,  and  has  a 
Ine  for  the  mortgagee  wUch  can  attach  to  none 
her.  Of  course  I  accept  the  judgment  of  Sir 
nrge  Jessel  in  Carter  v.  Wake,  that  foreclosure 
not  applicable  to  a  pledge  of  chattels.  Perhaps 
•t  role  may  be  found  to  be  inconsistent  with 
me  decrees  of  the  court,  but  without  pursuing 
at  inquiiy,  suffice  it  to  say  that  there  is  no 
edge  here.  Teniumt  v.  Trenchard  was  cited,  but 
e  judgment  in  that  case  seems  to  me  to  proceed 
tirely  on  the  special  character  of  the  contract, 
aich  made  it  improper  for  the  trustee  to  destroy 
e  trust  property.  But  these  are  the  assets  of  the 
mpany,  and  some  of  them  cannot  be  realised 
icept  by  the  exercise  of  powers  which  are  vested 
r  statute  and  articles  of  association  in  the  com- 
1D7  itself  as  represented  by  directors  or  liquidator. 
}  take  the  most  extreme  and  most  embarrassing 
m,  how  can  there  be  foreclosure  of  uncalled 
Bital?  It  cannot  be  vested  in  the  mortgagee, 
a  the  extreme  limit  of  his  right  must  be  to  have 
e  power  of  calling  on  the  directors  or  lioui- 
ifatt-  to  exercise  their  power  on  his  behalf.  Tnis 
snds  somewhat  anomalous.  But  it  must  be 
membered  tfaat  a  mortgage  of  uncalled  capital 
D  be  effectually  made,  and  the  decisions 
nctioning  that  would  be  idle  if  they  did  not  also 
nction  the  realisation  of  the  mort^iged  security, 
it  be  urged  that  such  realisation  must  be  by 
le,  the  answer  is  that  a  sale  is  open  to  the  same 

i lection.  Supposing  the  uncalled  capital  to  be 
dand  assigned  to  a  purchaser,  how  is  he  in  any 
Her  position  than  the  mori^gee ;  or  rather,  why 
ould  he  be  entitled  to  means  of  enjoying  his 
operty  to  which  the  mortgagee  is  not  P  I  am 
loctant  to  make  an  order,  the  like  of  which  has 
irer  been  made  before.  On  the  other  hand,  I 
ight  not  to  hesitate  to  apply  a  principle  to  facte, 
Thich  it  seems  to  me  to  be  properly  applicable, 
erelj  because  it  has  never  yet  been  so  applied.  I 
il  to  see  why  an  agreement  to  execute  an  assign- 
ent  on  default  of  payment  of  the  money  lent 
ould  be  implied  on  a  deposit  of  title  deeds  or 
rtificates  of  shares  (which  I  think  has  been 
oe,  though  I  have  not  been  able  to  put  my  hand 
I  the  case)  and  not  to  other  property  capable  as 
tween  borrower  and  lender,  and  according  to  the 
uonable  experience  of  mankind,  of  being  made 
e  subject  of  similar  contracte.  There  is  this 
ither  to  be  considered  :  Even  if  this  debenture 
M  not  give,  one  might  easily  be  framed  so  as  to 
^  a  right  of  foreclosure  as  regards  the  lease- 
dd  proMrty  comprised  in  it,  and  it  would  be 
fficdlt,  I  think,  to  recognise  the  right  of  fore- 
osure  as  regards  part,  and  to  deny  it  as  regards 
^  part  of  the  property  comprised  in  the  same 
Aenture.  I  will  not  pursue  this  thought  further 
>*,  but,  if  ever  it  has  to  be  pursued,  the  doctrine 
!the  court  as  regards  opening  foreclosure  must 
9  borne  in  mind.  On  the  whofe,  I  am  of  opinion 
i«t  there  should  be  an  order  declaring  the  plain- 


tiff entitled  to  foreclosure,  and  directing  the  com- 
pany at  the  plaintiff's  request  to  assign  to  him  the 
seveitil  items  of  property  comprised  in  the  deben- 
tures. This  will  require  some  little  consideration 
in  detail.  Of  course  the  order  must  follow  as  far 
as  possible  the  usual  form,  and  provide  for  re- 
demption by  any  parties  entitled  to  redeem.  Mr. 
Eve,  on  behalf  of  holders  of  debentures  of  the 
second  series,  intimated  that,  though  not  now 
prepared  to  apply  for  a  sale,  he  might  wish  to  do 
so  at  a  later  stage.  This,  it  seems,  he  can  do 
without  special  reservation  of  liberty  to  apply  for 
that  purpose,  which  therefore  I  do  not  propose  to 
insert,  but  he  must  take  warning  that  his  applica- 
tion can  only  be  granted  if  at  all  upon,  fair  terms 
to  the  plaintiff  on  the  principle  of  Woolley  v. 
Colman  (46  L.  T.  Rep.  N.  S.  737 ;  21  Ch.  Div.  169.) 

Solicitors:  Mughei,  Mooker,   Buttanshau),    and 
Thunder ;  Poole  and  RMnton. 


March  10  and  14. 

(Before  Kekewich,  J.) 

Waxlacb  «.  Automatic  Machine    Compant 
Limited,  (a) 

Company — Dehenture'holder — Deferred  eeeurity— 
Winding-up— Maturing  cf  eeeurity. 

A  company  was  incorporated  in  1887,  and  bor- 
rowed money  by  the  issue  of  debentures  bearing 
interest  payable  half-yearly  on  the  let  Jan.  and 
the  1st  July.  By  the  debentures  the  company 
covenanted  to  pay  to  the  registered  holder  the 
principal  sum  thereby  secured  on  the  31st  Dec. 
1894,  and  the  interest  as  aforesaid.  The  com- 
pany thereby  charged  with  the  payment  of  such 
principal  moneys  and  interest  all  the  under- 
taking and  property  of  the  company  both  then 
present  and  future,  to  the  intent  that  the  deben- 
tures should  be  a  first  charge  on  the  undertaking 
and  property,  and  such  charge  should  be  a  float- 
ing security.  There  were  no  conditions  indorsed 
on  the  debentures.  The  plaintiff  was  the  holder 
of  five  debentures.  The  company  made  default 
in  the  payment  of  interest  due  to  the  plaintiff  on 
the  1st  Jan.  1890,  and  on  the  19th  July  1890  an 
order  was  m,ade  for  the  winding-up  of  the  com- 
pany. The  plaintiff  brought  his  action,  and  the 
action  came  on,  on  motion  for  judgment,  as  a 
short  cause.  The  proposed  minutes  were  in  the 
form  of  a  declaration  that  the  plaintiff  and  the 
other  debenture-holders  were  entitled  to  a  charge 
on  all  the  undertaking  and  property  for  securing 
the  principal  m,oneys  and  interest  owing  upon 
the  security  of  the  debentures.  Then  an  inquiry, 
what  debentures  had  been  issued,  and  which  of 
them  were  still  outstanding  and  unpaid.  Then 
an  account  of  what  was  due  for  principal  and 
interest  to  the  plaintiff  and  the  debenture-holders. 

Held  {dissenting  from  Hodson  v.  Tea  Company, 
14  Ch.  Div.  859),  that  the  winding-up  of  a  cojn- 
pany  does  not,  in  the  absence  of  express  condi- 
tions, have  the  effect  that  the  inoney  secured  by 
the  debentures  becomes  immediately  payable,  and 
the  debenture  a  security  immediately  enforce- 
able ;  the  debenture-holder  is  entitled  to  a  judg- 
ment which  will  protect  him,  and  which  wiU 
prevent  his  debtor  the  company  from  reaping  any 
benefit  from  the  property  charged,   but  is  not 

(a)  Beported  by  VKkSCis  £.  AsT,  Esq.,  B«rtiMr-M-L»ir. 
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entitled  to  immediate  payment  on  the  footing  of 
the  covenant.  The  Court  m.ade  the  order  ttriking 
out  from  the  minutes  the  words  that  the  principal 
was  due,  owing,  or  unpaid. 

The  writ  in  the  action  was  issued  on  the  2nd 
July  1890,  and  the  plaintiff  claimed  an  account  of 
what  was  due  to  himself  and  all  other  holdera  of 
the  debentures  for  25,0002.  issued  by  the  defen- 
dant company  and  for  a  receiver. 

On  the  5th  Feb.  1894  the  plaintiff  delivered  a 
statement  of  claim,  wherein  he  stated  that  the 
company  was  incorporated  in  1887.  The  capital 
of  the  company  was  120,000?.,  divided  into 
120,000  shares  of  \l.  each.  Shortly  after  the  date 
of  its  incorporation  the  company,  in  exercise  of 
the  powers  conferred  in  the  memorandum  of 
association,  raised  a  sum  of  60002.  by  the  issue  of 
sixty  first  mortgage  debentures  of  lOOJ.  each, 
bearing  interest  at  the  rate  of  62.  per  cent.,  pay. 
able  h^-yearly  on  the  1st  Jan.  and  the  1st  July 
in  each  year.  The  debentures  contained  covenants 
on  the  part  of  the  company  to  pay  to  the 
registered  holder  thereof  the  principEtl  sum  of 
1002.  thereby  secured  on  the  31st  Dec.  1894,  and 
to  pay  interest  on  the  said  principal  moneys  at 
the  rate  and  on  the  days  thereinbefore  mentioned. 
The  company  thereby  charged  with  the  payment 
of  such  principal  moneys  and  interest  as  aforesaid 
all  the  undei'taking  and  property  of  the  company 
both  then  present  and  future  to  the  intent  that 
all  the  debentures  of  the  said  series  (which  were 
limited  to  250  debentures  of  1002.  each)  should, 
without  regard  to  the  respective  dates  thereof, 
rank  pari  passu  as  a  first  charge  upon  the  said 
undertaking  and  property,  without  any  preference 
or  priority  one  over  another,  and  that  such  charge 
should  be  a  floating  security.  [There  were  no  con- 
ditions indorsed  on  the  debentures  providing  that 
the  principal  should  become  payable  if  default 
were  made  in  payment  of  interest,  or  if  a 
winding-up  was  resolved  upon  or  ordered.]  The 
plaintiff  then  stated  that  he  was  the  holder  of  five 
debentures.  The  company  made  default  in  pay- 
ment of  the  half-year's  interest  due  to  the 
plaintiff  on  the  Ist  Jan.  1890 ;  and  on  the  19th 
July  1890  an  order  was  made  for  the  winding-up 
of  the  company.  The  plaintiff's  claim  went  on 
as  follows :  "  The  whole  of  the  principal  moneys 
secured  by  the  plaintiff's  debentures,  amounting 
to  5002.,  together  with  interest  thereon  from  the 
1st  July  1889,  is  stiU  unpaid  and  owing  to  the 
plaintiff." 

The  plaintiff  claimed  a  declaration  that  he  and 
the  other  debenture-holders  were  entitled  to  a 
charge  on  all  the  undertaking,  property,  and 
assets  of  the  company  for  securing  the  principal 
moneys  and  interest  in  the  said  debentures 
mentioned;  an  account;  that  the  charge  con- 
tained in  the  said  debentures  might  be  enforced 
by  foreclosure  or  sale. 

On  the  4th  Julr  1890  a  receiver  had  been 
appointed  of  all  the  property  and  assets  com- 
prised in  the  debentures. 

This  was  a  motion  by  the  plaintiff  on  behalf  of 
himself  and  all  other  the  holders  of  debentures 
of  the  Universal  Automatic  Machines  Company 
for  an  order  in  the  terms  of  the  minutes.  The 
action  came  on  as  a  short  cause. 

The  proposed  minutes  were  as  follows : 

Declare  that  the  pUdntiff  and  all  other  the  holders  of 
the  debentures  in  the  statement  of  claim  mentioned  are 


entitled  to  a  charge  on  all  the  Tmdertaking  mnd 
of  the   defendiuit  company   for   gecnring   the 
moneys  and   interest  owing   npon   tihe    secntity  of 
said  debentures.     And  let  the  following  aaeaanU 
inquiries  be   taken  and  made,  that  is   to  say:  (1) 
inquiry  what  debentnres  have  been  issued  by  tiie 
dant  company,  and  which  of  them  are  still  oni*l 
and  unpaid,   and   what  persons  are  the  holder*  of 
same  respectively;  (2)  an  account  of  what  is  dm 
principal   and   interest  to   the  plaintiff  and  the 
holders    of    the    said    outstanding  debentures;  (3) 
inquiry  of  what  the  property  oomprised  in  and  ehuiri 
by  the  said  debentures  consists,  and  in  whom  the  a^ 
is  vested.    Adjourn  farther  consideration  into  dhaaiha^ 
Liberty  to  apply. 

Eve  for  the  plaintiff. — [Kekewich,  J.— l!i( 
principal  money  is  not  "  owing "  until  the  3U 
Dec.  1894.]  When  a  company  is  woimd-up,  ih 
money  becomes  immediately  payable,  and  Ai 
security  immediately  enforceable : 

Hodson  V.  Tea  Company,  14  Ch.  Div.  859 : 
Palmer  on  Company  Precedents,  5th  edit,  p.  tSi.  ' 

The  company  did  not  oppose  the  motion  ia 
judgment.  Cur.adv.vidL 

March  14. — Kekewich,  J. — When  this  cia 
came  on  as  a  short  cause  on  Saturday.  I  tool 
objection  less  perhaps  to  the  order  which  was  ma 
posed  than  to  the  statement  of  claim  upon  wUd 
it  was  founded.  The  statement  of  claim  ia  tl 
of  one  Wallace  suing  on  behalf  of  himself  s 
all  other  the  holders  of  debentures  of  the  Ui 
versal  Automatic  Machines  Company  Limitei 
that  company  being  the  defendants.  It  stai) 
the  issue  of  certain  mortgage  debentures,  of  Itfl 
each,  payable  on  the  Slst  Dec.  1894,  a  day  liHi 
has  not  yet  arrived,  the  interest  on  which  is 
able  half-yearly,  on  the  1st  Jan.  and  the  lat 
in  each  year,  and  there  is  an  allegation  in  th 
statement  of  claim  that  default  has  been  madei 
the  pa3rment  of  interest.  The  debentuns  i 
stated  to  create  a  charge  of  the  principal  a 
interest  on  all  the  undertaking  and  proper^ 
the  company,  both  present  and  future,  and  iti 
to  be  a  floating  security.  Then  the  statement 
claim  goes  on  to  allege  that  the  whole  of  the  prii 
cipal  moneys  secured  by  the  plaintiffs  debentoit 
amounting  to  5002.  together  with  interest  therM 
from  the  Ist  July  1889  is  still  unpaid  and  owi* 
to  the  plaintiff.  The  interest  is  not  only  nnpii 
but  is  payable  and  owing.  But  I  took  eicef  ' 
to  the  allegation  that  the  principal  money 
owing.  In  replv  to  that  objection  Mr.  Ere  M 
ferred  me  to  the  case  of  Hodson  v.  Tea  Co* 
pany,  where  Hall,  V.C.,  at  page  862  of  U  CI 
Div.  says :  "  It  appears  to  me  that,  when  a  coai 
pany  comes  to  be  wound-up,  the  arrangementfi 
the  continuance  of  the  loan  for  a  obtain  tiM 
necessarily  comes  to  an  end,  the  money  becoml 
immediately  payable,  and  the  security  inu* 
diately  enforceable."  In  that  case,  apparently  M 
in  this,  there  were  no  such  conditions  as  are  nofl 
common  for  the  principal  money  becoming  pi 
able  if  default  is  made  in  payment  of  intei«st, 
if  a  winding-up  is  resolved  upon  or  ordei«d. 
am  told  by  Mr.  !Eve  that  this  is  not  a  slip  in  so 
a  condition  being  omitted,  but  in  point  of  n 
the  debentures  were  issued  without  any  such 
dition.  If  I  could  accept  that  statement  of 
Vice-Chancellor,  I  should  of  course  hold  hert* 
the  money  is  owing  and  payable.  On  consii 
tion  I  do  not  feel  at  liberty  to  accept  that   B 
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not  necessary,  I  think,  for  the  decision  is  not  sup- 
ported 80  fax  as  I  am  aware  by  any  other  autho- 
rity, and  to  my  mind  it  is  so  inconsistent  with 
what  I  nnderstend  the  law  on  the  subject  that  I 
do  not  feel  bound  to  follow  the  Vice- Chancellor's 
judgment,  notwithstanding  that  it  is  now  fourteen 
years  old.    I  cannot  see  myself  that  where  there 
18  a  covenant  to  pay  a  future  debt  not  payable  tiU 
the  Slst  Dec.  1894,  a  day  which  has  not  yet  arrived, 
the  covenant  becomes  enforceable,  as  for  a  debt 
payable  in  prxsenti  because  there  is  a  winding-up. 
Ji  this  had  been  a  covenant  by  a  man  to  pay 
money  on  the  Slst  Dec.   1894,   his  bankruptcy 
would  not  have  made  the  money  pi-esently  pay- 
able, and  I  cannot  for  this  purpose  see  any  diffe- 
rence between  the  bankruptcy  of  a  man  and  the 
winding-up  of  a  company.     The  debt  is  provable 
of  course,  but  the  money  is  not  payable.   Dehitwn, 
inpnssenti  solvendum  infuturo.  Mr.  Eve  referred 
me  to  a  passage  in  Mr.  Palmer's  book  on  Com- 
pany Precedents  (5th  edit.),  which  we  aU  turn  to 
as  stating  the  law  on  the  subject.    On  that  con- 
dition wmch  is  commonly  found  in  this  kind  of 
debenture,  he  says  at  page  495  :  "  According  to  a 
recent  decision  it  only  expresses  that  which  the 
law  implies :   (Kodeon  v.  Tea    Company,  14  Ch. 
Div.  859.)"     Of  course  I  could  not  accept  Mr. 
Palmer's  approval  of  Hodson  v.  Tea  Company, 
bnt  if  I  found  it  was  a  decision  approved  by  the 
profession,  it  would  make  me  more  reluctant  to 
^sregard  it.    There  is  a  decision  to  which  Hall, 
T.C.  referred  in  Hodson  v.  Tea  Company,  namely. 
Be  Panama,  New  Zealand,  and  Australian  Royal 
Maa  Cmnpany  (22  L.  T.  Rep.  N.  S.  424;  5  Ch. 
App.  318),  where  Giffard,  L.J.  seems  to  me  to  put 
the  law  on   a  sounder  footing.      At   page  322, 
5  Ch.  App.,  he  says :  "  The  moment  the  company 
comes  to  oe  wound-up,  and  the  property  has  to  lie 
realised,  that  moment  the  rights  of  these  parties, 
beyond  all  question,  attach.     My  opinion  is,  that 
even  if  the  company  had  not  stopped,  the  deben- 
tore-holders  might  have  filed  a   bill  to  realise 
their  security."     To  my  mind  there  is  all  the 
distinction  in  the  world  between  the  right  to 
realise  a  security,  and  to  sue  on  a  covenant  to 
pay.    The  principle  is  also  to  be  found  in  a  series 
of  cases,  which  have  now  dropped  out  of  sight,  of 
which  Tescom.be  v.  Landor  (28  Beav.  80)  may  be 
taken  as  a  good  example.     La  the  Judgments  Act 
(1  &  2  Vict.  c.  110),  are  contained  provisions, 
which  make  it  impossible  for  a  judgment  creditor 
to  proceed  to  enforce  his  security,  until  a  certain 
time  has  elapsed,  but  that  was  construed  by  the 
court  in  several  cases,  and  noticeably  in  Yescombe 
T.  Landor,  as  giving   the  judgment  creditor  a 
right  to  prevent  the  judgment  debtor  making 
away  with  his  property.     The  head-note  is  as 
follows:  "A  judgment  creditor,  though  unable 
to  proceed  in  equity  to  obtain  the  ben^t  of  his 
cluu^  before  the  expiration  of  a  year  (1  &  2 
Vict.  c.  110),  8.  13,  18,  nevertheless,  entitled  to 
have  the  life  interest  of  his  debtor  in  lands  at 
once  impounded  for  his  protection."    And  there 
»re  other  cases  about  the  same  time  applying  the 
same  principle.    It  seems  to  me  that  the  deben- 
tnre-bolder  is  entitled  to  a  judgment  which  wiU 
protect  him,  and  which  will  prevent  his  debtor, 
the  company,  from  reaping  any  benefit  from  the 
propei-ty  charged,  but  is  not  entitled  to  immediate 
payment  of  tne  money  on  the  footing  of  the 
covenant.      When  I  look  through  the  minutes 
very  little  need  be  altered. 


Am.ended  minutes. — Declare  that  the  plaintiff 
and  all  other  the  holders  of  the  debenture  in  the 
statement  of  claim  mentioned  are  entitled  to  a 
charge  on  all  the  undertaking  and  property  of  the 
defendant  company  for  securing  the  principal 
moneys  and  interest  intended  to  be  secured  Dy 
the  said  debentures.  And  let  the  following 
accounts  and  inquiries  be  taken  and  made ;  that 
is  to  say:  (1)  An  inquiry  what  debentures  have 
been  issued  by  the  defendant  company,  and  which 
of  them  ai-e  still  outstanding,  and  what  persons 
are  the  holders  of  the  same  respectively.  (2)  An 
account  of  what  is  due  for  interest  to  the  plaintiff 
and  the  other  holders  of  the  said  outstanding 
debentures.  (3)  An  inquiry  of  what  the  property 
comprised  in  and  charged  by  the  said  deben- 
tures consists,  and  in  whom  the  same  is  vested. 
Adjourn  further  considei-ation  into  chambers. 
Liberty  to  apply. 

Solicitors :  Slaughter  and  May. 


QUEEN'S  BENCH  DIVISION. 

Feb.  27  and  March  6. 
(Before  Mathew  and  Cave,  JJ.) 

Be  The  Louth  Municipai.  Election;  Nell 
AND  others  (pets.)  V.  LoNOBOTTOM  (resp.).  (a) 

Municipal  election — Validity  of  votes — Salary 
attached  to  office — Bight  ofearuLidate  to  vote  for 
himself —  Bight  of  chairman  to  first  vote — 
Disqualification — Municipal  Corporations  Act 
1882  (46  <fc  46  Viet.  e.  50), ««.  22  (3),  12  (1)  (o)  and 
(c).  (2)  (a).  61  (4). 

At  an  election  for  the  mayor  of  a  municipal 
borough  the  votes  for  each  of  the  two  candidates 
being  equal,  the  chairman  gave  a  casting  vote 
for  the  respondent,  and  declared  him  duly 
elected.  There  was  a  sm,all  salary  attached  to 
the  offi/x  of  mayor.  The  chairman,  who  was 
otherwise  entitled  to  vote,  had  given  a  first  vote 
for  the  respondent,  and  the  respondent  had  voted 
for  himself.  One  of  the  votes  for  the  respondent 
was  given  by  T.,  who  had  let  a  building  to  the 
council  for  a  polling  station  at  an  election  of 
councillors  held  some  days  before  the  election  for 
mayor.  T.  was  to  receive  and  did  receive  pay- 
ment for  the  use  of  the  building  for  that  purpose. 
One  of  the  votes  for  the  other  candidate  was 
given  by  0.,  who,  at  the  date  of  his  election  as 
cotincilLor  som^  days  before  the  election  for 
mayor,  was  chemist  to  the  council,  and  as  such 
had  supplied  goods  to  the  council,  but  after  the 
date  of  his  election  as  councillor  he  had  supplied 
to  the  council  only  half  a  gallon  of  oil,  which  cost 
four-pence.  Upon  an  election  petition  under  the 
Municipal  Corporations  Act  1882,  ejections 
were  toScen  to  the  above  votes. 

Held  (1)  that  the  vote  of  the  respondent  for  himMlf 
was  bad,  upon  the  ground  that,  there  being  a 
salary  attached  to  the  office,  the  respondent  hod 
a  "pecuniary  interest"  in  the  result  within  the 
meaning  of  sect.  22  (3)  of  the  Act ;  (2)  that  the 
vote  of  T.  was  good,  as  his  contract  for  tlie  letting 
of  the  building  wax  within  the  exception  in 
sect.  12  (2)  (a),  as  a  lease  of  land ;  (3)  that  the 
vote  of  Q.  wot  bad,  as  at  the  time  of  election  aa 
cowncHlor  he,  as  chemist  to  the  council,  heU  an 
"office  or  place  of  profit  in    the   gift   of  the 


(a)  BepotMd  by  W.  W.  OsB,  Eaq.,  BurlMer-M-IiSW. 
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etmruAl "  xeithin  the  meaning  of  sect.  12  (1)  (o), 
and  also  had  a  "  share  or  interest  in  a  contract " 
within  sect.  12  (1)  (c),  and  had  after  his  election 
at  eouneillor  sold  to  the  council  four-penny  voorth 
of  oil,  and  was  therefore  disqualified  for  being  a 
councillor;  (4)  that  the  first  vote  of  the  chairman 
was  good,  as  the  chairman,  being  otherwise 
entitled  to  vote,  did  not  lose  his  right  to  a  first 
vote  5y  reason  of  his  being  chairman. 

The  petition  did  not  raise  the  question  as  to 
tJte  disqiudification  of  the  voter  T.  Upon  an 
objection  taken  to  that  effect, 

Held,  that  to  raise  the  question  an  amendment  of. 
{he  petition  was  necessary,  and  that  in  the 
absence  of  any  explanation  of  the  omission  no 
amendment,  even  if  possible,  ought  to  be  made, 
but  that  in  this  it  was  not  necessary. 

Case  stated  for  the  opinion  of  the  court  pursuant 
to  the  order  of  a  judj;e  made  under  sect.  93,  sub- 
sect.  7  of  the  Municipal  Corporations  Act  1^2. 

The  borough  of  Louth  is  a  municipal  borough 
subject  to  the  provisions  of  the  Municipal  Corpora- 
tions Act  1882. 

On  the  9th  Nov.  1893  an  election  for  the  mayor 
of  the'borough  was  held,  and  the  respondent,  Mr. 
Longbottom,  and  Joseph  Cusworth,  both  being 
aldermen  of  the  borough,  were  candidates,  and 
were  duly  proposed  and  s^onded,  and  the  respon- 
dent was  declared  duly  elected. 

A  petition  was  presented  by  the  petitioners 
praying  that  it  might  be  declared  that  the 
respondent  was  not  duly  elected,  and  that  the 
said  Joseph  Cusworth  was  duly  elected  and  ought 
to  have  been  declared  duly  elected  as  mayor. 

The  retiring  mayor  was  chturman  of  the 
meeting  at  which  the  election  was  held.  There 
were  twenty-three  x>ersons  present  at  the  meeting 
and  during  the  election,  and  the  persons  who  were 
present  or  voted  were  all  entitled  to  be  present 
and  vote  except  as  hereinafter  appears.  The 
votes  were  taken  in  the  usual  way  by  the  chair- 
man, when  it  appeared  that  eleven  voted  for  the 
respondent,  and  eleven  voted  for  Mr.  Cusworth. 
Mr.  Cusworth  was  present,  but,  being  a  candidate, 
'Ud  not  vote. 

■  "thereupon  the  chairman  declared  that  there 

J^.  3  an  equality  of  votes,  and  that  he  gave  his 

'.'<£  casting  vote  for  the  respondent,  and,  notwith- 

'    standing  the  protests  made  by  the  supporters  of 

M  •.  Cusworth,  he  declared  the  respondent  duly 

elected  as  mayor. 

One  of  the  eleven  votes  given  for  the  respondent 
was  given  by  the  chairman,  who  thus  gave  a  first 
vote  and  afterwards  a  second  or  casting  vote. 

One  of  the  eleven  votes  ^ven  for  the  respondent 
was  given  by  the  respondent,  who  thus  voted  for 
himself. 

By  a  resolution  of  the  town  conncil  on  the  4th 
Feb.  1836,  it  was  resolved  that  the  mayor  of  the 
borough,  for  the  time  being,  should  be  paid  out  of 
the  borough  fund  a  salary  of  301.  for  the  execution 
of  his  office  during  his  year.  This  resolution  is 
still  in  force,  and  such  salary  has  been  paid  to  the 
mayors  of  the  borough  every  year.  The  respon- 
dent  was  mayor  of  the  borough  in  the  year  1891- 
1892,  and  duly  received  the  alx)ve  salary. 

One  of  the  eleven  votes  given  for  the  respondent 
was  given  by  John  Taylor,  who  was  an  alderman 
of  the  borough,  and  the  owner  of  a  building  called 
"  The  Mart,  which  is  occupied  by  himself  and  his 
son,  who  are  in  partnership,  for  the  purposes  of 


the  business  of  the  firm.  This  building  was  kt 
to  and  used  by  the  council  for  a  polling  station  ib 
the  election  ot  counsellors  for  the  borough  on  thft 
1st  Nov.  1893,  on  the  terms  that  the  firm  should 
be  paid,  and  they  were  paid  by  the  council  21. 2*. 
for  the  use  of  the  building  for  that  purpose. 

The  above  evidence  as  to  Taylor  was  taken  sab. 
ject  to  the  objection  made  by  counsel  for  tie 
respondent  that  the  petition  cud  not  nuse  this 
question,  and  that  no  amendment  thereof  conli 
or  ought  to  be  allowed.  It  was  agreed  by  the. 
parties  that  the  court  should  say  whether  uiy 
amendment  of  the  petition  was  necessary,  and,  a 
necessary,  whether  it  ought  to  be  allowed. 

One  of  the  eleven  votes  given  for  Mr.  Cnswoith 
was  given  by  William  Griffin,  who  was  a  chemist 
and  druggiat  in  the  borough.  Mr.  Griffin  had  on 
the  2nd  Jan.  1893  been  appointed  chemist  to  tbe 
council  of  the  borough,  and  had  accordingly  isp- 
plied  goods  to  them  on  credit  in  the  usual  way 
of  his  trade. 

Mr.  Griffin  was  elected  a  councillor  of  Uie 
borough  on  the  Ist  Nov.  1893.  On  the  9th  Nor. 
1893,  the  day  of  the  election  for  mayor,  the  som 
of  12.  13«.  4d.  was  due  and  unpaid  to  Mr.  Griffin 
in  respect  of  goods  supplied  by  him  to  the  polios 
and  fire  brigade  on  behalf  of  the  council.  On 
that  day  an  order  was  made  upon  the  treasurer  of 
the  borough  for  the  payment  to  Mr.  Griffin  of  tfas 
sum  due  in  respect  of  goods  supplied  to  tiie 
police.  The  gooids  supplied  to  the  fire  brif^sds 
on  behalf  of  the  council  were  chiefly  oil  and 
other  necessaries  for  the  fire  engines,  and  wen 
sold  over  the  counter  in  the  ordinary  w&j  of 
business,  to  the  order  of  the  superintendent 
of  the  fire  brigade  acting  by  the  authority  of  tte 
council. 

All  the  goods,  with  the  exception  of  half  a 
gallon  of  oil,  were  ordered  by  the  council  and  sold 
by  Mr.  Griffin  before  the  let  Nov.  1693,  whenh* 
was  elected  councillor.  The  half  gallon  of  oil, 
which  cost  fourpence,  was  ordered  and  sold  on  tbt 
2nd  Nov.  1893.  Mr.  Griffin  was  not  in  theshw 
at  the  time  of  such  sale,  but  he  had  not  resignw 
his  appointment  of  chemist  to  the  councU. 

The  questions  for  the  opinion  of  the  court  art: 
Whether  upon  the  above  facts  the  respond^ 
was  duly  elected  by  a  majority  of  lawful  votetf 
Whether  the  said  Joseph  Cusworth  was  duly 
elected  by  a  majority  of  lawful  votes,  and  on^ 
to  be  declared  elected  ? 

W.  Cfraham  for  the  petitioners. 

A.  T.  Lawrence  for  the  respondent. 

The  arguments,  and  the  sections  of  the  Hnai- 
cipal  Corporations  Act  1882  referred  to,  appeii 
fully  in  the  written  judgment  of  the  court 

Cur,  adv.  rii/t 

March  B. — The  judgment  of  the  court  (Mathe* 
and  Cave,  JJ.)  was  Tead.  by  Cave,  J. — This  i«  » 
special  case  stated  with  reference  to  the  electioa 
of  Mr.  Longbottom  as  mayor  of  Louth.  The 
first  objection  arose  with  reference  to  the  &<* 
that  Mr.  Longbottom  voted  for  himself  as  nmjv, 
that  being  an  office  to  which,  by  a  resolution  « 
the  town  council  passed  Feb.  4ih  1836,  a  salaT 
of  30Z.  a  year  was  attached.  The  vote  so  giT« 
was,  it  was  alleged,  rendered  invalid  by  ilM 
Act  of  1882,  sect.  22  (3),  which  enacts  that  "» 
member  of  the  council  shall  not  vote  or  til* 
pu^  in  the  discussion  of  any  matter  before  ^ 
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council  or  a  committee  in  which  he  has  directly 
or  indirectly,  by  himself  or  his  partner,  '  any 
pecuniary '  intei-est."  When  Mr.  Longbottom 
was  proposed  as  mayor  it  is  contended  that  he 
had  a  direct  pecuniary  interest  in  the  result,  and 
consequently  was  disqualified  from  voting  on  the 
motion.  For  the  respondent  it  was  urged  that 
inasmuch  as,  by  sect.  12  (1)  (a),  a  man  may  be 
elected  a  councillor  notwithstanding  that  he  holds 
the  ofBce  of  mayor,  and  that  such  office  may  be  a 
phice  of  profit,  he  may  also  vote  for  himself  as 
mayor  notwithstanding  that  it  ms^  be  a  place  of 
profit  It  is  difficult  to  see  the  bearing  of  this 
argument,  and  we  are  of  opinion  that  the  vote 
was  bad,  and  must  be  struck  ofE.  As  the  votes 
were  originally  eleven  for  Longbottom  and  eleven 
for  Cusworth,  his  opponent,  this  decision  places 
Mr.  Longbottom  in  a  minority  of  one.  The 
Kspondent  thereupon  contended  that  "  one  of  the 
votes  riven  for  Mr.  Cusworth — that  of  Mr.  Griffin 
—was  Dad,  inasmuch  as  at  the  time  of  his  election 
as  councillor  he  held  an  office  or  place  of  profit  in 
the  gift  of  the  council — sect  12  (1)  (a) — and  also 
had  a  share  or  interest  in  a  contract  or  employ- 
ment with,  by,  or  on  behalf  of  the  council, 
contrary  to  clause  (c)  of  the  same  section  and  sub- 
section. It  appears  that  the  appointment  of 
chemist  to  the  council  entitles  the  person 
appointed,  to  supply  goods  in  the  way  of  his 
business  as  a  chemist  and  druggist  to  the  police 
and  the  &re  brigade,  and  that  Mr.  GIriffin  heii  not 
resigned  the  appointment  before  his  election,  and 
had  after  his  election  supplied  a  member  of  the 
fire  brigade,  on  behalf  of  the  councU,  with  four- 
pennyworth  of  oiL  The  first  answer  made  to 
this  was,  that  the  contract  was  a  very  small  one. 
That,  however,  is  a  matter'into  which  we  cannot 
enter,  as  the  Legislature  has  not  intrusted  us 
with  any  dispensmg  power,  and  probably  con- 
sidered that  the  maxim  of  ohsia  principiis  should 
apply  to  cases  of  this  class..  The  second  answer 
was,  that  sect.  42  of  the  Act  provides  that  the 
acts  and  proceedings  of  a  person  in  possession  of 
a  corporate  office  and  acting  therein  snail,  notwith- 
standing his  disqualification  or  want  of  qualifi- 
cation, be  as  valid  and  effectual  as  if  he  had  been 
qualified.  When,  however,  we  refer  to  sect.  87  (1), 
which  provides  that  a  municipal  election  may 
be  questioned  by  an  election  petition,  on  the 
ground  {d)  that  the  person  whose  election 
is  questioned  was  not  duly  elected  by  a 
majority  of  lawful  votes,  it  is  dear  that  although 
in  ordinary  cases  the  act  of  an  unqualified  person 
could  not  be  questioned,  yet  that  on  an  election 
petition  the  question  whether  a  particular  vote  is 
a  lawful  vote  is  intended  to  be  raised  and  decided. 
The  objection,  therefore,  is  fatal ;  and  the  votes 
are  again  equal.  The  next  objection  was  one 
made  by  the  appellants  to  the  vote  of  John 
Taylor,  who  had  let  a  building  called  "The  Mart" 
to  the  council  for  the  purposes  of  a  polling  station 
for  the  election  of  coimcillors  on  the  1st  Nov. 
last,  on  the  terms  that  he  was  to  be  paid  two 
guineas  for  the  use  of  it.  A  preliminary  objec- 
tion was  taken  on  behalf  of  the  respondent  that 
the  petition  did  not  raise  this  question,  and  that 
no  amendment  of  it  would  or  ought  to  be  allowed, 
and  it  was  agreed  that  the  court  should  say 
whether  any  amendment  was  necessary,  and,  if 
necessary,  whether  it  ought  to  be  allowed.  We 
are  clearly  of  opinion  that  to  i-aise  this  question 
an  amendment  of  the  petition  is  necessary,  and 
Vol.  LXX.,  S.  8.,  1804. 


that  in  the  absence  of  any  evidence  of  the 
circumstances  under  which  the  omission  was 
made,  and  subsequently  discovered  and  put 
forward,  no  amendment,  even  if  possible,  ought 
to  be  allowed.  The  objection,  however,  is  of  no 
importance  in  this  case,  as  the  contract  seems  to 
us  to  be  within  the  exception  in  sect.  12,  sub-sect. 
2  (a),  as  a  lease  of  land.  An  interest  in  a  lease 
for  a  year  would  clearly  be  within  the  exception, 
and,  tnerefore,  a  lease  for  a  month,  a  week,  or  a 
day  must  equally  be  within  it.  This  vote  being 
good,  the  votes  still  remain  equal.  It  was  next 
objected  on  the  part  of  the  appellants  that  the 
chairman  of  the  meeting  at  which  the  election 
was  held  was  ipso  facto  £squalified  from  voting. 
No  authority  for  this  proposition  was  produced, 
and  we  cannot  see  why  a  member  of  a  meeting 
otherwise  entitled  to  vote  should  be  disfranchised, 
either  because  he  is  entitled  to  preside  by  reason 
of  his  office,  or  because  he  is  elected  for  that 
position  by  the  votes  of  his  fellows.  It  is  true  . 
that  very  often  he  does  not  vote  until  it  has  been- 
ascertained  that  the  other  votes  are  equal ;  but 
when  that  is  the  case  the  chairman  votes,  not 
because  he  is  chairman,  and  as  such  has  a  vote 
only  in  the  case  of  an  equal  division  among  the  other  ■ 
members  of  the  meeting,  but  by  reason  of  his 
right,  to  vote  as  a  duly  qualified  member  of  the 
meeting.  When,  as  the  result  of  the  chairman. 
giving  his  vote,  the  numbers  on  either  side 
became  exactly  equal,  the  common  law  appears 
to  have  provided  no  way  out  of  the  difficulty. 
The  institution  of  a  second  or  casting  vote,  as  it 
is  called,  is  the  creature  of  the  statute  law,  intro- 
duced for  the  purpose  of  avoiding  the  deadlock 
that  would  otherwise  ensue.  It  was  introduced 
into  parish  meetings  by  Sturges  Bourne's  Act 
many  years  ago,  and  is  to  be  foimd  in  sects.  35 
and  69  of  the  old  Municipal  Corporations  Act  of 
5  and  6  WiU.  4,  c.  76.  A  similar  provision  is 
made,  as  to  ordinary  meetings,  in  the  Act  of  1882 
h^  rule  11  of  the  second  schedule.  So,  again, 
with  regard  to  the  election  of  aldermen,  it  is 
enacted  by  sect.  60  (6)  that  in  case  of  equality  of 
votes  the  chairman  shall  have  the  casting  voie  ' 
with  a  proviso  that  that  is  not  to  be  understoo 
as  giving  him  a  first  vote  if  he  is  otherwii:i 
disqualified.  The  words  there  are,  "  although 
as  an  outgoing  alderman  or  otherwise  not  entitled 
to  vote  in  the  first  instance."  A  similar  prov,'- 
sion  with  reference  to  the  election  of  mayor  fa. 
found  in  sect.  61  (4),  where  the  words  ai"e, "  in. 
case  of  equality  of  votes  the  chairman,  although 
not  entitled  to  vote  in  the  first  instance,  shall 
have  the  casting  vote."  The  words  "  although 
not  entitled  to  vote  in  the  first  instance  "  appear- 
to  be  inserted  with  the  same  intention  as  those- 
inserted  in  sect.  60  (6) — ^that  is  to  say,  to  make- 
it  clear  that  the  ^t  of  a  casting  vote  was  not 
intended  to  confer  a  r^ht  to  a  first  vote  when 
none  such  existed  in  met.  If  the  Legislature 
had  intended  in  sect.  61  (4)  (conti-ary  to 
its  manifest  intention  in  other  parts  of  the 
Act)  to  impose  a  positive  disquahfication  on  a 
chairman,  one  would  have  expected  it  to  be 
done  in  expi-ess  terms.  The  absence  of  any  words 
equivalent  to  "  as  an  outgoing  alderman  or  other- 
wise," in  sect.  60  (6)  is  probably  attributable  to 
the  fact  that  the  Legislature  desired  to  make  it 
clear  no  first  vote  was  intended  to  be  given  where 
none  previously  existed,  although  not  at  the 
moment  prepared,  as  in  the  case  of  the  election 
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of  aldermen,  to  specify  a  case  in  which  such  right  to 
a  first  Tote  would  not  exist.  In  our  opinion  the 
vote  was  good.  That  makes  the  Toting  equal, 
and,  as  it  is  admitted  that  the  chairman  had  a 
second  or  casting  vote,  and  exercised  such  vote 
in  favour  of  the  respondent,  it  foUows  that  he 
was  duly  elected,  and  that  the  petition  must  be 
dismissed.  As,  however,  the  petition  was  due,  in 
great  measure,  to  the  conduct  of  the  i«8pon- 
dent  in  giving  an  illegal  vote  for  himself,  we  are  of 
.opinion  that  it  should  be  dismissed  without  costs. 
Judgment  for  the  respondent  without  coitt. 

Solicitors  for  the  petitioners,  Colly er-Briitovo, 
Bustell,  Hill,  and  Co.,  for  Wilson  and  Son,  Louth. 

Solicitor  for  the  respondent,  /.  Plaskitt,  for 
Bell,  Ingoldby,  and  Sharpley,  Louth. 


Suprmi  faitjrf  InMcatare. 

COURT   OF   APPEAL. 

Jan.  17  and  20. 
(Before  LijfDLET,  Kay,  and  Smith,  L.JJ.) 
PoNsroED  V.  The  Newpoet  Distbict  School 
BoABS.  (a) 
appeal  pbom  the  chancbbt  division. 
*"  Disused  burial  ground  " — Partial  user  of  bttrtaZ 
mound  —  Order  m  Council  —  Biestrietions  — 
Metropolitan   Open  Spaces  Act  1881  (44  <£-  45 
Viet.  c.  34),  «.  1 — Dimued  Burial  Grounds  Act 
1884  (47  &  48  Vict.  c.  72),  ss.  2,  3— Open  Spaces 
Act  1887  (50  &  51   Vict.  e.  32),  8«.  2,  4,  and 
schedule. 
JBy  virtite  of  the  Metropolitan  Open  Spaces  Act 
1881,  «.  1,  the  DisusedBurial  Grounds  Act  1884, 
.8.  2,  and  the  Open  Spaces  Act  1887,  ss.  2,  4,  and 
tlie  schedule,  the  term  "  disused  burial  ground  " 
includes  any  ground,  whether  consecrated  or  not, 
■which  has  eU  any   time  been  set  apart  for  the 
purposes  of  interment,  whether  interments  have 
■taken  place  in  it  or  not,  and  which  has  been 
•jiartiodly  or  wholly  closed  under  any  statute  or 
Order  in  Council,  or  ha^  become  otherwise  disused ; 
and  therefore  the  prohibition  against  erecting  any 
building  upon  a  disused  burial  ground  contained 
in  sect,  a  of  the  Disused  Burial  Crrounds  Act 
1884,  applies  to  a  part  of  a  cemetery  which  has 
been  closed,  though  interments  Jiave  not  taken 
place  in  that  particular  part. 
Decision  of  North,  J.  (69  L.  T.  Bep.  N.  8.  687) 

affirmed. 
By  an  agreement,  dated  the  7th  Oct.  1892,  the 
school  board  for  the  school  district  of  Newport,  in 
the  county  of  Monmouth,  agreed  to  purchase  from 
Mr.  Ponsf ord  a  piece  of  land  described  as  being  on 
the  western  side  of  Newport  Old  Cemetery,  the 
same  being  divided  from  the  cemetery  by  a  wall 
and  bounced  on  the  north  by  a  wall  at  the  rear  of 
Jones-street,  and  on  the  west  side  by  a  wall 
adjoining  Clifton-place,  and  on  the  south  side  by 
Glifton-road,  the  same  being  2a.  Ir.  30p.  or  there- 
abouts, for  the  sum  of  10002. 

It  was  admitted  that  the  vendor  knew  the  board 
were  purchasing  for  the  purpose  of  building  a 
school. 


(o) 


Beport«d  by  W.  C.  Biss,  £«q.,  Buriiter-ftt-Law. 


In  1842  a  lai'ger  piece  of  land,  comprising  tiw 
land  agreed  to  be  sold,  was  conveyed  to  tnisteet 
for  the  Newport  Cemetery  Company. 

This  company  was  a  joint-stock  compaaj 
governed  by  a  deed  of  settlement  under  which  the 
land  was  to  be  used  as  a  cemetery,  and  it  con- 
tained powers  for  the  company  to  buy  land  and 
to  sell  or  let  any  messuages,  lands,  or  heredit». 
ments  belonging  to  the  company,  or  pull  down, 
remove,  or  alter  any  houses,  cnapels,  or  other 
buildings  of  or  belonging  to  the  company,  whicii 
should  for  the  time  being  appear  inapplicable  to 
the  purposes  of  the  company. 

The  whole  of  the  land  was  inclosed  by  the  com- 
pany in  one  fence.  No  part  of  it  had  ever  been 
consectuted.  The  eastern  half  of  the  land  had 
been  laid  out  with  paths  and  planted  in  places 
with  ornamental  shrubs  for  immediate  use  as  a 
burying  ground,  and  had  been  largely  used  and 
almost  fiUed  up  with  graves.  No  buri^  had  beet 
made  in  the  western  part  of  the  ground  except  on 
a  narrow  strip  close  to  the  northern  bomidaiy 
extending  rather  more  than  half  the  length  of  sacb 
western  part.  It  was  admitted  that  the  partwhieb 
had  been  so  left  unused  had  been  kept  tidy  u 
part  of  the  cemetery,  though  not  laid  out  like  the 
other  and  was  not  at  first  tenoed  off  from  it ;  and 
that  both  the  occupied  and  iinoocnpied  parts  ime 
known  down  to  the  year  1887  as  Newport  Old 
Cemetery. 

By  an  Order  in  Council,  dated  the  15th  Jan. 
1878,  and  made  under  the  Burials  Act  1852  (15  i 
16  Vict.  c.  85),  it  was  ordered  that  burials  shoald 
be  discontinued  in  the  undermentioned  puiabes 
with  the  following  modifications,  viz.  {inter  aliai, 
Newport :  Forthwith  wholly  in  the  Old  Cemeteir 
of  Newport,  Monmouthshii-e,  except  in  priTaie 
vaults  and  graves  which  are  free  from  water  and 
which  can  be  opened  without  exposure  of  lemaiia 
or  coffins,  and  that  every  coffin  be  covered  viA 
stone  or  brickwork  properly  cemented  and  n* 
again  disturbed,  or  by  four  feet  of  earth. 

It  was  not  disputed  that  in  this  order  the  tern 
Old  Cemetery  included  the  unused  part  agreed  to 
be  sold  as  well  as  the  part  which  had  been  lued 

On  the  20th  Oct.  1885  the  land  then  vested  in 
the  trustees  for  the  cemetery  company  wag  con- 
veyed by  the  surviving  trustee,  with  the  oonaentof 
all  the  persons  who  were  members  of  or  inteieited 
in  the  company,  to  trustees  in  trust  to  sell  saA 
parts  and  subject  to  such  directions  as  shooldlie 
agreed  upon  within  three  years  by  the  paitiei 
beneficially  interested. 

A  wall  was  aftei-wards  built    separatins  tb 
unused  part  of  the  cemetery  (being  the  land 
agreed  to  be  sold)  from  the  other  part. 

By  a  memorandum  indorsed  on  the  last-mo 
tioned  deed,  and  dated  the  10th  Oct  1888,  th 
trustees  were  directed  to  sell  all  that  part  « 
portion  of  land  described  in  the  therein  within- 
written  indenture  which  had  not  been  set  aparl 
and  used  as  a  place  of  burial,  and  this  partci 
portion  was  described  in  the  same  worda  as  ii 
the  contract  with  the  school  1x>ard. 

By  an  Order  in  Council  made  on  the  30th  Jn* 
1890  it  was  ordered  that  the  order  of  the  15ti 
Jan.  1878  should  be  varied  so  far  as  it  related* 
the  Old  Cemetery  at  Newport,  and  the  fdlowi^ 
directions  substituted : 

That  with  the  exception  of  the  oemeterj  com] 
land  distingoished  by  a  gre«n  colour  on  the  plu 
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poaited  at  the  Home  Office,  borialg  shall  be  diaoontmned 
forthwith  and  wholly  in  the  Old  Cemetery  in  KewjKnrt,  in 
the  connty  of  Monmouth. 

The  land  coloured  green  on  the  said  plan  was 
the  land  agreed  to  Se  sold.  This  land  was  in 
1891  conveyed  by  the  trustees  to  Fonsford,  the 
Tender. 

The  school  boai-d  raised  an  objection  to  the 
title  that  the  land  agreed  to  be  sold  was  a  disused 
borial  ground  within  the  definition  in  the  Disused 
Burial  Grounds  Act  1884  as  varied  by  the  Open 
Spaces  Act  1887,  and  therefore  could  not  be  built 
upon,  and  took  out  a  summons  under  the  Vendors 
and  Purchasers  Act  1874  asking  for  a  declaration 
that  the  objection  was  valid,  and  that  the  vendor 
was  unable  to  make  a  good  title. 

The  sommons  was  heard  by  Korth,  J.,  who  held 
(69  L.  T.  Bep.  N.  S.  687)  that  the  land  was  a  dis- 
Dsed  burial  ground  within  the  meaning  of  the 
Acts,  and  could  not  be  built  upon,  and  therefore 
the  purchaser's  objection  was  valid. 

Ftom.  this  decision  the  vendor  appealed. 

Sailhaehe  for  the  appellant. — This  piece  of 
gTOund  has  never  been  "  set  apart  for  the  purposes 
of  interment "  within  the  definition  clause,  sect.  1 
of  the  Metropolitan  Open  Spaces  Act  1881.  The 
only  part  of  tiie  cemetery  which  was  set  apart  was 
the  other  piece  in  which  interments  actually  took 
place.  The  land  must  be  "  irrevocably  "  appro- 
priated to  that  purpose,  or  must  be  •'  a  burial 
ground  "  de  facto  or  de  jure — in  use  or  in  trust : 
Potter  V.  Dodd,  14  L.  T.  Bep.  N.  S.  327  ;  17  L.  T. 

Bep.  }7.  S.  614 ;  L.  Bep.  1  Q.  B.  475,  487 ;  L.  Bep. 

3  Q.  B.  67,  75. 

The  fact  that  the  ground  was  inclosed  with  a  wall 
is  not  sufficient  to  set  it  apart,  and  nothing  else 
was  done  to  this  particular  piece  to  irrevocably 
set  it  apart  for  burials.  It  was  not  laid  out  as  the 
other  part  of  the  ^ound  was.  The  ground  was 
not  consecrated.  This  was  a  commercial  com- 
pany, and  there  was  nothing  in  the  deed  of  settle- 
ment which  made  the  companv  trustees  for  the 
public  or  anyone  else.  They  could  at  any  time 
have  used  this  piece  of  land  lor  any  other  purpose, 
and  could  have  set  up  a  manufactory  upon  it. 
Besides,  it  has  not  been  closed  by  the  Order  in 
Council.  The  effect  of  the  order  of  1890  was  to 
repeal  the  Order  of  1878,  so  far  as  it  related  to  this 
piece  of  the  ground.  But  if  it  is  subject  to  the 
Order  of  1878  that  order  does  not  close  it,  for  it 
permits  burial  in  private  vaults. 

E.  Ford  for  the  respondents. — The  position  of 
the  chapel,  which  was  built  in  1842,  and  also  that 
of  the  roads  and  paths  then  made,  show  that  the 
whole  of  the  land  then  purchased  was  "  set  apaj-t 
for  the  purposes  of  interment."  There  is  no 
authority  that  setting  apart  under  the  Act  means 
an  irrevocable  setting  apart.  The  settlement  deed 
shows  that  theobject  of  the  company  was  to  estab- 
lish a  cemetery,  and  no  other  user  of  the  land  is 
there  suggested.  All  the  land  purchased  in  1842 
comes  within  sect.  4  of  the  Act  of  1887,  for  under 
the  Orders  in  Council  of  1878  and  1890  it  has  been 
partially  closed  for  burials,  and  it  is  therefore  "  a 
Sisiiged  burial  ground,"  and  by  virtue  of  sect.  3  of 
the  Act  of  1884  cannot  be  built  upon.  The  effect 
of  sect.  2  of  the  Act  of  1887  upon  the  definition  in 
«ect.  I  of  the  Act.  of  1881  is  to  make  a  "  burial 
ground "  now  mean  any  giwund  set  apart  for  the 
pnrposes  of  interment,  whether  there  is  a  burial  in 
itornot 


LiNDLET,  L.J. — In  my  opinion  the  constmction 
of  these  Acts  of  Parliament  is  not  so  plain  as  one 
could  wish ;  but  still  I  have  no  doubt  that  the 
purchasers  ought  not  to  be  compelled  to  take  a 
title  which  would  expose  them  to  the  risk  of  an 
indictment  for  building  on  the  land  purchased. 
The  first  point  is  whether  we  are  to  take  this 
cemetery,  that  is,  the  whole  of  the  land  known  as 
the  "  Old  Cemetery,"  as  a  whole,  and  see  whether 
it  has  been  set  apart  as  a  cemetery  for  interments, 
or  whether  we  should  treat  it  as  subdivided  into 
bits,  and  see  whether  each  bit  has  been  so  set 
apart.  In  my  opinion  we  ought  to  look  at  the 
cemeteiT  as  a  whole,  and  not  in  bits  ;  and  if  we 
look  at  it  as  a  whole,  it  appears  to  me  that,  as  a 
matter  of  fact,  it  is  to  be  set  apart  as  a  burial 
ground.  I  think  that  is  so,  notwithstanding  the 
clause  in  the  deed  of  settlement  providing  that 
the  trustees  may  sell  or  let  any  part  of  the  land. 
If  they  sell  the  land  as  a  whole,  it  must  be  sold 
subject  to  the  consequences  of  its  having  been  set 
apart  as  a  burial  ground.  The  Disused  Burial 
Grouiids  Act  1884,  which  is  a  prohibitive  Act,  says 
this  in  sect.  3 :  "  After  the  passine  of  this  Act  it 
shall  not  be  lawful  to  erect  any  buildings  upon 
any  disused  burial  groimd,  except  for  the  purpose 
of  enlarging  a  church  "  and  so  forth.  What  is 
meant  by  a  "  disused  burial  ground  "  ?  For  that 
we  must  look  at  the  Acts  of  1881  and  1887.  The 
Metropolitan  Open  Spaces  Act  1881  says  this  in 
sect.  1 :  "  The  term  '  burial  ground '  shall  include 
any  ground,  whether  consecrated  or  not,  which 
has  been  at  anv  time  set  apart  for  the  purposes 
of  interment.  The  rest  of  the  definition  has 
been  repealed.  Then  the  Open  Spaces  Act  1887 
says  tMs  in  sect.  4:  "In  the  Disused  Burial 
Grounds  Act  1884,  and  this  Act,  the  expression 
'  burial  ground '  shall  have  the  same  meaning  aa 
in  the  Metropolitan  Open  Spaces  Act  1881,  as 
amended  by  this  Act."  That  refers  to  the 
schedule  to  this  Act  of  1887,  which  schedule 
strikes  out  the  words  in  sect.  1  of  the  Act  of  1881, 
"  and  in  which  interments  have  taken  place  since 
the  year  1800,"  and  which  words  therefore  I  did 
•not  read.  Then  sect.  4  of  the  Act  of  1887  goes 
on  :  "  And  the  expression  '  disused  burial  ground' 
shall  mean  any  burial  ground  which  is  no  longer 
used  for  interments,  whether  or  not  such  ground 
shall  have  been  partially  or  wholly  closed  for 
burials  under  the  provisions  of  any  statute  or 
Order  in  CouncU."  Now,  putting  all  these  enact- 
ments together,  and  applying  them  to  this  case, 
it  strikes  me  tjiat  the  Old  Cemeteiy  cannot  be 
built  upon  at  all;  that  would  be  my  view  if  I 
were  trying  an  indictment  or  an  information  of 
the  Attomey-Greneral.  In  my  opinion,  thei-efore, 
the  purchasers  are  right  in  their  objection,  and 
the  appeal  must  be  dismiBsed. 

Kay,  L.J. — I  am  of  the  same  opinion.  This 
burial  ground — the  whole  of  it — was  bought  by 
the  cemeteiy  company  for  the  purpose  of  pro- 
viding a  place  of  mterment  for  the  dead.  They 
bought  this  ground  for  that  express  purpose. 
They  surrounded  it  by  a  wall,  made  roads  and 
paths,  and  erected  a  chapel,  and  they  buried  in 
the  groimd  to  a  very  considerable  extent,  not — as 
the  plan  shows — in  the  whole  of  it,  but  they  first 
buried  on  one  side,  and  then  in  a  strip  on  the 
northern  portion  of  the  other  side.  The  unused 
portion  of  the  ground  has  now  been  divided  from 
the  rest  of  the  cemetery  by  a  wall,  and  the  ques* 
tion  is  whether  any  building  can  be  erected  on 
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that  unused  portion.  With  regard  to  th&t,  the 
Disused  Burial  Grounds  Act  1884  is  said  to 
apply.  By  Eect.  3  of  that  Act  it  is  provided  that, 
"After  the  passing  of  this  Act  it  shall  not  be 
lawful  to  erect  any  bmldings  upon  any  disused 
burial  ground  except  for  enlarging  a  church," 
and  so  on.  The  expression  is  "  any  disused 
burial  ground."  But  the  Act  contains  a  definition 
of  a  "  msused  burial  ground."  It  says,  in  sect.  2 : 
"  In  this  Act  a  '  disused  burial  ground '  shall 
mean  a  burial  ground  in  respect  of  which  an 
Order  in  Council  has  been  made  for  the  discon- 
tinuance of  burials  therein."  Now,  I  pause 
4Jiere.     Supposing  that  had  been  the  condition 

«of  the  statute  law  on  this  subject  at  the 
.present  time,  and  an  Order  in  Council  had  been 
snade  pi-ohibiting    any  further  burials   in   this 

.cemetery;  then,  of  course,  the  part  not  used  would 
be  a  "  disused  burial  ground    within  the  words 

.  of  this  Act.  But  before  Ponsford  bought  from 
the  company  this  unused  piece  of  ground,  the 
Act  of  1887  was  passed,  and  that  Act  alters  the 

.  definition  of  a  "  disused  burial  gi-ound "  in  the 
Act  of  1884,  namely,  "  a  burial  ground  in  respect 
of  which  an  Oi*der  in  Council  has  been  made  for 
ithe  discontinuance  of  buriak  therein."  It  is  no 
longer  to  mean  that,  but  it  is  to  mean  what  the 
Act  of  1887  says.  The  Act  of  1887  first  of  all 
alters  the  meaning  of  the  expression  "  burial 
ground"  (not  "disused  burial  ground")  in  the 
Act  of  1881,  which  says,  in  sect.  1,  that,  "the 
term  '  burial  ground '  shall  include  any  ground, 
whether  consecrated  or  not,  which  has  been  at 
any  time  set  apart  for  the  pm-posea  of  interment, 
and  in  which  interments  have  taken  place  since 
the  yeai-  1800."  As  the  Act  of  1881  originally 
stood,  the  term  "  burial  ground  "  did  not  include 

.,4uiy  ground  that  had  merely  been  "  set  apart " 
<f  or  interments,  but  any  ground  that  had  been  so  set 
apart,  "  and  "  in  which  there  had  been  interments 

iSmce  1800.  Now,  the  Act  of  1887  alters  that, 
.and  says,  in  sect.  2,  that  "The  Meti-opolitan 
■Open  Spaces  Act  1881  is  hereby  repealed 
to  the  extent  mentioned  in  the  schedule  to 
this  Act ;"  and  the  schedule  xmder  the  head  of 
"  Portions  of  the  Metropolitan  Open  Spaces  Act 
1881  repealed,"  says, "  In  the  same  section" — that 
is,  sect.  1  of  the  Act  of  1881 — "  the  f  oUovring  words 
occurring  in  the  definition  of  a '  burial  ground,'  viz., 
•  and  in  which  interments  have  taken  place  since  the 
year  1800.' "  So  now  you  must  read  the  term 
"  burial  ground"  as  meaning  "  any  ground, 
whether  consecrated  or  not,  which  bias  been  at 
any  time  set  apart  for  the  purposes  of  inter- 
ment." Thus  the  effect  of  that  is,  that  the 
term  means  any  ground  which  has  been  at 
any  time  set  apart  for  the  purposes  of  inter- 
ment, whether  interments  have  taken  place  in 
it  or  not,  because  the  words  in  the  original  Act  of 
1881,  requiring  that  to  make  the  groTind  a  "  burial 
ground  "  interments  must  have  taken  place  within 
it,  are  expressly  repealed.  Therefore,  the  term 
includes  any  ground  set  apart  for  interments,  and 
in  which  interments  have  not  taken  place.  Then 
fleet.  4  of  the  Act  of  1887  says  that,  "In  the 
Disused  Burial  Grounds  Act  1884,  and  this  Act, 
the  expression,  '  burial  ground '  shall  have  the 
same  meaning  as  in  the  Metropolitan  Open  Spaces 
Act  1881,  as  amended  by  this  Act."  That  is  to 
say,  it  shall  mean  any  ground  which  has  been  at 
any  time  set  apart  for  the  purposes  of  interment, 
whether  interments  have  taken  place  in  it  or  not. 


Accordingly  the  next  part  of  the  section  shoold 
be  read  thus :  "  and  the  expression  '  disused 
burial  ground '  shall  mean  any  burial  ground  "— 
that  is,  including  any  burial  ground  in  which  no 
interments  have  taken  place — "  which  is  not  used 
for  interments,  whether  or  not  such  ground  shall 
have  been  partially  or  wholly  closed  for  buiiaii 
under  the  provisions  of  any  statute  or  Order  in 
Council."  Now  one  sees  the  alterations  in  the  law. 
In  1884  a  "  disused  burial  ground"  only  meant 
a  burial  ground  in  respect  of  which  an  Order  is 
CouncU  had  been  made  for  the  discontinoance  of 
burials  therein.  At  the  present  day  it  means  a 
piece  of  ground  set  apart  for  interments  in  which 
interments  have  or  have  not  taken  place,  wh^her 
it  has  been  partially  or  wholly  closed  under  aoj 
statute  or  Order  iu  Council,  or  has  become  other- 
wise disused.  Now,  we  have  to  apply  this  state  of 
the  law  to  a  particular  piece  of  ground.    This 

?iece  of  ground,  coloured  green  on  the  plan,  was,  is 
878,  closed  by  an  Order  in  Council,  and  bniying 
in  it  was,  by  that  Order  in  Cotmcil,  prc^bited. 
Then,  afterwards,  another  Order  in  Council  was 
made  removing  that  prohibition ;  that  is  to  saj, 
allowing  buriaJb  in  this  piece  of  ground,  bat  no 
burials  have  ever  taken  place  in  it,  and  thetefoie 
it  cannot  be  denied  that  it  is  in  fact  a  burial  ground 
which  has  not  been  used  for  burials.  But  it  is 
said  that  it  never  was  set  apart  as  a  burial  ground, 
and  therefore  cannot  be  termed  a  "  disused  baiial 
ground."  The  meaning  now  to  be  attributed  to 
the  term  "  disused  burial  ground  "  in  the  Act  of 
1884 — namely,  that  it  includes  a  piece  of  ksd  set 
apart  for  interments,  bat  in  which  intermests 
have  not  taken  place — ^makes  that  ai-gument  abso- 
lutely impossible.  This  ground  was  set  apart  as 
distinctly  as  any  ground  could  be,  though  it  is  » 

f-ound  in  which  no  burials  have  ever  taken  place- 
cannot  escape  the  conclusion  that  this  gronnd  is 
within  the  express  words  of  the  Acts  of  Pariia- 
ment — that  this  waa  ground  set  apart  for  inter- 
ments ;  although  no  interments  have  ever  takes 
place  in  it,  it  is,  therefore,  a  "  disused  burial- 
ground  "  within  the  Act  of  1884,  and  the  restric- 
tion in  the  Act  of  1884  applies  to  this  ground. 
Unless  that  is  the  conclusion  to  be  drawn  from 
the  words  of  this  Act  of  1884,  the  result  would  be 
this — that  a  piece  of  ground  in  the  middle  of  a 
cemetery,  or  in  any  part  of  a  cemetery,  in  which 
there  may  have  been  no  burials,  cannot  be  treated 
as  a  disused  burial  gi-ound.  Another  argnoest 
was  that,  to  constitute  a  "  burial  ground,"  the 
ground  must  be  irrevocably  set  apart  as  such,  and 
that  this  piece  of  ground  has  not  been  irrevocablj 
set  apart  as  a,  burial  ground,  because  there  is  a 

Eower  of  sale  in  the  deed  of  settlement.  I  cannot 
old  this  circumstance  to  take  it  out  of  the  defini- 
tion of  a  burial  ground  within  the  Acts.  Accord- 
incly,  it  appears  to  me  that  the  leaned  jndi^ 
beJow  was  right,  and  that  the  appeal  must  1^  dis- 
missed. 

Smith,  L.J. — The  question  we  have  to  decide  is, 
whether  this  piece  of  land  has  been  "  set  apart  for 
the  purposes  of  interment."  If  it  has  been,  it  is 
within  the  Act  of  1884 ;  if  it  has  not  been,  then 
the  purchaser's  objection  fails.  Mr.  Bailhache 
has  argued  the  case  exceedingly  well ;  but  h«  h*» 
taken  a  number  of  isolated  fact^,  and  has  said  this 
does  not,  and  that  does  not,  and  the  other  does 
not,  constitute  a  setting  apart  within  the  meanii>g 
of  the  Act.  He  is  quite  entitled  to  put  his  BXp- 
ment  in  that  way ;  but  when  I  come  to  look  at  the 
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<tate  of  things  in  and  since  1842,  I  a^k  myself 
-whether  this  land  has  been  "set  apart  for  the 
purposes  of  interment."  In  the  first  place,  I  find 
that  in  1842  this  land  was  bouzht  for  the  purposes 
of  interment.  In  the  second  j^ace,  it  was  inclosed 
by  a  wall  for  those  purposes.  Therefore  it  was 
bought  and  inclosed  as  and  for  a  burial  ground. 
Thirfly,  roads  were  made  over  the  grounds  in 
which  interments  took  place,  the  roads  being  such 
as  were  necessary  and  convenient  for  carrying  out 
interments.  Fourthly,  a  chapel  was  erected  for 
those  purposes.  In  my  judgment,  this  piece  of  land 
of  two  acres  or  thereabouto — the  whole  of  it — was 
set  apart  for  purposes  of  interment.  As  my 
brother  Lindley  says,  the  proper  wav  to  approach 
the  Question  is  to  take  the  whole  two  acres 
together,  and  not  a  part  of  them,  in  order  to  see 
wMther  there  has  been  a  setting  apart.  It  appears 
to  me  that  the  true  construction  of  the  statute, 
when  applied  to  the  facte,  prevents  us  from  saying 
that  this  land  has  not  been  set  apart,  and  that  we 
must  hold  the  purchaser's  objection  to  be  well 
founded. 

Solicitors:  Davheny  and  Mead,  agents  for  J. 
Hutehint,  Newport,  Monmouthshire;  Warriner 
and  Kinch,  agents  for  Lloyd  and  Pratt,  Newport, 
Momnouthshii-e. 


Thursday,  Feb.  8. 

(Before  Lisdlet,  Kay,  and  Smith,  L.JJ.) 

HcEcuM  V.  Town  Clbek  of  West  Ham.  (a) 

APPEAL  FBOM  THE   QUEEN'S  BENCH  DIVISION. 

farliament — Begietration  of  voters — Deteription  of 
qualification — Power  to  amend  claim — Parlia- 
tneniary  and  Mttnicipal  Segisiration  Act  1878 
(41  &  42  Viet.  c.  26),  *.  28,  tub-seett.  1,  2, 18. 
The  nature  of  the  qualification  of  a  Parliamentary 
and  municipal  voter  to  be  placed  on  the  occupiers 
lift  was  described  in  the  claim  as  "dwelling- 
house  successive" ;  and  the  qualifying  property 
as  "  13,  D.-road.frotn  31,  E.-road."  The  claimant 
had   occupied  13,  D.-road  only  throughout  the 
qualifying  period. 
Held,  that  the  qucdifieation  in  respect  of  the  occu- 
pation of  one  house  being  a  different  qualification 
from  thai  in  respect  of  two  houses  in  succession, 
the  revising  hamster  had  no  power  to  amend  the 
ciam  by  striking  out  the  words  "successive" 
and  "from  31,  E.-road." 
Decision  of  Divisioiud  Court  {Lord  Coleridge,  C.J., 
Lawranee  and  CoUins,  JJ.,  ante,  p.  29)  affirmed. 
This  was  an  appeal  from  a  decision  of  a  divisional 
court  (reported  ante,  p.  29),  affirming  the  decision 
of  the  revising  barrister  for  the  borough  of  West 
Ham. 

The  appellant,  G.  P.  Hurcum,  sent  in  a  claim  to 
have  his  name  inserted  in  Division  1  of  the  list  of 
Parliamentary  and  municipal  voters  in  the  borough 
or  West  Ham,  in  the  following  terms : 

Kame  of  Claimant — Horcnm,  Charles  Philip.  Place 
of  abode — 13,  Disraeli-road.  Nature  of  qualification — 
Dwelling  Hpnse,  Successive.  Description  of  Qualifying 
Ptopertj — 13,  Disraeli-road,  from  31,  Eglington-Toad. 

The  revising  barrister  was  asked  to  amend  the 
claim  by  omitting  the  words  "  successive  "  and 
"from  31,  Eglington-road,"  and  would  have  done 
so,  bat  he  considered  that,  under  41  &  42  Yict.  c. 
26.  s.  28,  he  had  not  power  to  do  so,  and  ordered 

(«)  BeporMd  ttj  W.  C.  Bus,  £19.,  Barriiter«»-I«w. 


the  appellant's  name  to  be  expunged  from  the  list, 
bat  stated  a  case.  He  stated  that  it  was  proved 
to  his  satisfaction  that  the  claimant  had  been  for 
the  qualifying  period  the  inhabitant  occupier,  as 
tenant,  of  13,  Disraeli-road,  and  that  the  claim 
was  based  upon  a  successive  occupation  of  that 
and  the  other  house  mentioned  therein,  in  conse- 
quence of  a  bond  fide  mistake. 

C.  E.  Jones  for  the  appellant. — There  is  a  differ- 
ence between  entries  in  the  lists  and  claims,  and 
all  the  cases  yet  decided  have  been  with  reference 
to  lists,  and  not  to  claims.  Sect.  28,  sub-sect.  1, 
of  the  Parliamentary  and  Municipal  Registration 
Act  1878  provides  (sub-sect.  1)  that  the  i-evising 
barrister  "shall  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  list ; " 
sub-sect.  2,  that  he  "  may  correct  any  mistake 
which  is  proved  to  him  to  have  been  made 
in  any  claim ; "  (sub-sect.  13)  that  "  except 
as  herein  provided  ...  no  evidence  shall  be 
given  of  any  other  qualification  than  that  which 
IS  described  in  the  list  or  claim,  as  the  case  may 
be ;  nor  shall  the  i-evising  banister  be  at  liberty 
to  change  the  description  of  the  qualification  as 
it  appears  in  the  list,  except  for  the  purpose  of 
more  clearly  and  accurately  defining  the  same." 
The  latter  part  of  that  section  does  not  refer  to  a 
claim,  and  the  words  "  except  as  herein  provided" 
i-efer  to  sub-sect.  2,  so  that  the  revising  barrister 
has  power  to  correct  a  6oii(i  fide  mistake  in  a 
claim : 

Ford  V.  Boar,  53  L.  T.  Bep.  N.  S.  44j  14  Q.  B.  Div. 
507; 

Blotte  V.  Wheatley,  53  L.  T.  Eep.  N.  S.  49;  14 
Q.  B.  Div.  504  ; 

Aijvlie  V.  Nicholson,  61  L.  T.  Bep.  N.  S.  809  ;  24 
Q.  B.  Div.  144  ; 

Beg.  V.  McKellar,  67  L.  T.  Rep.  N.  S.  527 ;  (1893) 
1  Q.  B.  121. 

The  question  in  Foeltett  v.  Kaufman  (54  L.  T. 
Rep.  N.  8. 64 ;  16  Q.  B.  Div.  279 )  was  with  reference 
to  a  list,  and  the  object  was  to  amend  by  adding 
some  words  to  the  qualification,  and  that,  the  court 
held,  the  revising  oarrister  had  no  power  to  do. 
That  is  different  to  this  case,  where  it  is  desired 
to  omit  some  words  in  a  <>laim.  Plant  v.  Potts 
(63  L.  T.  Rep.  N.  S.  730;  (1891)  1  Q.  B.  256)  was 
also  a  decision  with  reference  to  a  list. 

Roshill,  tat  the  respondent,  was  not  called  on. 

LiNDLKT,  L.J. — I  think  that  this  case  is  con- 
cluded by  decisions  which  are  binding  upon  us, 
and  which,  in  my  judgment,  are  right.  The 
counsel  for  the  appellant,  in  his  ingenious  argti- 
ment,  has  contended  that  there  is  a  material 
distinction  between  lists  and  claims,  and  that  the 

Erevious  cases  have  been  decisions  ux>on  lists,  and 
e  says  that  by  sub-sect.  2  of  sect.  28  of  41  &  42 
Vict.  c.  26,  the  revising  barrister  '•  may  correct 
any  mistake  which  is  proved  to  him  to  be  made  in 
any  claim  or  notice  of  objection."  Then  he  says 
that  the  prohibition  in  sub-sect.  13,  which  pre- 
vents the  revising  barrister  from  altering  the 
description  of  the  qualification,  does  not  apply  to 
sub-sect.  2,  as  that  sub-section  is  covered  by  the 
words  at  the  commencement  of  sub-sect.  13, 
"  except  as  herein  provided."  I  agree  that  the 
words  "except  as  herein  provided  may,  as  a 
matter  of  grammar,  apply  to  sub-sect.  2.  But,  if 
that  is  the  true  reading,  it  would  make  nonsense 
of  sab-sect.  13.  Sub-sect.  12  is  important  as 
throwing  light  upon  the  construction  of   sub. 
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Beet.  13.  Beading  those  sub-sections  together, 
I  think  that  the  words  "except  aa  herein  pro- 
vided" have  reference  to  sub-sect.  12,  and  not  to 
sub-sect.  2.  If  we  were  dealing  with  a  list,  Mr. 
Jones  admits  that  his  case  would  be  hopeless 
unless  he  could  induce  us  to  upset  three  or  four 
decisions.  I  cannot  help  thinking  that  the  true 
view  in  this,  that,  when  the  revising  barrister  is 
dealing  with  an  entiy  of  qualification,  whether  in 
a  list  or  claim,  he  maj  amend  it  if  he  can  put  the 
matter  right  under  sub-sect.  12,  but  that,  subject 
to  that  and  in  the  absence  of  any  declaration 
under  sect.  24,  he  cannot  make  any  alteration  in 
the  qualification.  In  flant  y.  Potts  {ubi  sup.)  it  was 
held  that  a  revising  barrister  had  uo  power  to  alter 
an  alleged  ownership  qualification  in  a  list  from 
"  freehold  house  into  "  leasehold  house." 
"  Houses  in  succession "  and  "  house "  are 
different  qualifications ;  that  is  settled  by 
authority,  and,  that  being  so,  I  think  that  the 
view  taken  by  the  revising  barrister  is  right,  and 
that  the  appeal  fails. 

Kay,  L.J. — I  am  of  the  same  opinion.  In 
Bartlett  v.  CKbht  (5  M.  &  G.  81)  it  was  distinctly 
held  that  the  successive  occupation  of  two  house's 
was  a  different  qualification  from  the  continuous 
occupation  of  one  house.  And  that  case  was 
followed  in  Foskett  v.  Kaufman  [uhi  sup.),  where 
Lord  Esher,  M.B.  says  that  "  a  qualification  in 
respect  of  successive  occupation  of  two  dwelling, 
houses  in  a  borough  is  a  distinct  qualification 
from  a  qualification  by  reason  of  the  occnpation 
of  a  single  dwelling-house."  We  are  asked  here 
to  alter  the  description  of  the  qualification.  [His 
Lordship  read  sub-sects.  2  and  13  of  sect.  28 
of  41  &  42  Yict.  c.  26,  and  proceeded :]  If  sub- 
sect.  2  had  stood  alone,  the  revising  barrister 
would  have  had  power  to  do  what  the  court  is  now 
asked  to  do,  but  it  is  followed  by  sub-sect.  13,  and 
unless  the  words  "except  as  herein  provided" 
allow  him  to  do  so,  the  revising  barrister  cannot 
receive  any  evidence  of  mistake  so  as  to  alter  the 
qualification,  and  the  mistake  cannot  be  proved  as 
required  by  sub-sect.  2.  It  is  said  that  tliose 
words  refer  to  sub-sect.  2,  but,  in  my  opinion,  they 
clearly  refer  to  sub-sect.  12,  and  not  to  sub-sect.  2. 
I  therefore  agi-ee  that  the  appeal  fails,  and  must 
be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion.  It 
was  decided  in  Bartlett  v.  GUbbs  [ubi  sup.)  that  the 
occupation  of  "  houses  in  succession  "  constituted 
a  different  qualification  from  the  occupation  of  a 
single  house,  and  that  decision  was  followed  in 
Foskett  V.  Kaufman  {ubi  sup.).  That  being  so, 
and  appljfing  the  same  principle  to  the  present 
case,  I  tiiink  it  is  clear  that  it  makes  no  difference 
whether  words  are  taken  away,  such  as  the  word 
"  succession,"  from  the  entry  of  qualification,  or 
whether  words  are  added  thereto,  and  so  far  this 
case  is  absolutely  covered  by  authority.  But  then 
it  is  said  that  these  cases  were  decisions  on  lists, 
and  a  distinction  is  sought  to  be  made  between  a 
list  and  a  claim.  In  my  judgment  sub-sects.  12 
and  13  are  limitations  upon  the  general  provisions 
of  sub-sects.  1  and  2,  and  in  construing  these  sab- 
sects.  12  and  13  I  adopt  the  language  of  Lopes, 
L.J.  in  Plant  y.  Potts  [ubi  sup.).  He  there  says : 
"  After  careful  consideration  I  have  come  to  the 
conclusion  that  they  empower  a  revising  barrister 
to  correct  an  insufficient  or  inaccurate  statement 
of  qualification  in  the  third  column,  provided  such 


correction  does  not  involve  a  change  or  alteratioa 
of  the  qualification  as  it  appears  in  the  list"  I 
cannot,  in  reading  this  sect.  28,  so  far  as  it  relates 
to  the  power  of  the  revising  barrister  to  make 
coireotions,  discover  that  there  is  any  diiferenoe 
between  a  list  and  a  claim,  I  therefore  think 
the  revising  barrister  was  right. 

Appeal  ditmitttd. 
-     Solicitors :  Sedgwick  and  Sharman ;  SiUearjit. 


Wednesday,  Feb.  28. 

(Before  Likdlet,  Kat,  and  Smith,  L JJ.) 

Be  Akden.  (a) 

APFEAIi  FBOM  THE  CHANCEBT  DIVI8I0S. 

Practice — Costa — Compulsory  purchase — Payment 
of  purchase  money  out  of  court — Be-investmevt 
— Erection  of  new  huiMings — Lands  Clautts 
Consolidation  Act  1845  (8  Viet  e.  18),  m.  69. 
80. 
The  costs,  charges,  and  expenses  of  an  investnttt 
of  a  fund  paid  into  court  by  a  public  aulhoriiy, 
under  the  JJands  Clazises  Consolidation AetlS^ 
in  the  erection  of  new  buildings,  and  of  obtaininf 
the  order,  and  the  costs,  charges,  arid  expefua. 
including  the  architect's  fees,  properly  incttrrei 
in  or  about  or  in  relation  to  the  contract  for  (if 
'execution  of  the  works,  were  ordered  to  be  paii 
by  the  public  authority. 
Drake  t).Tr«fu8i8  (33  L.  T.  Bep.  N.  B.89;  L.Btp. 

10  Ch.  Amp.  364)  foOotoed. 
Decision  ofatirling,  J.  affirmed. 
A  PETITION  was  presented  for  the  re-investment 
of  a  portion  of  a  fund  paid  into  court  in  the  year 
1877  by  the  then  Metropolitan  Board  of  Worki, 
as  the  purchase  money  for  two  houses,  Nos.  3t 
and  35,  Gray's  Inn-road,  taken  by  the  Metro- 
politan Board  of  Works  under  their  compulsory 
powers. 

The  houses  formed  part  of  the  property  of » 
deceased  testator,  Joseph  Arden,  devised  by  bis 
will  in  trust  for  Bichaxd  Edward  Arden  for  life, 
with  remainders  over. 

It  was  desired  to  re-invest  the  money  is  the 
rebuilding  of  two  other  houses  in  Cable-street. 
Wellclose-square,  held  under  the  same  trusts,  and 
which,  owing  to  decay,  it  was  absolutely  neceasaiy 
to  pull  down  and  rebuild. 

On  the  occasion  when  the  Metropolitan  Board 
of  Works  took  the  premises  in  Gray's  Inn-rosd. 
the  agreed  purchase  money  (26002.)  was  paid  into 
court,  and  in  pursuance  of  an  order,  dated  the  12tb 
July  1878,  was  invested  in  the  purchase  of 
2383Z.  15<.  lOd.  India  U.  per  Cent.  Stock,  do* 
represented  by  the  like  sum  of  India  3^2.  per  Cent 
Stock. 

The  petition  stated  that,  in  addition  to  the  gum 
of  1200Z.  mentioned  in  the  contract  relating  io 
the  proposed  rebuilding,  dated  the  ^th  Dec  1SS3, 
the  architect's  commission  and  the  legal  costs  and 
expenses  incurred  in  and  about  and  in  relaticai  to 
the  negotiation,  preparation,  and  execution  of  the 
contract,  and  otherwise  in  relation  thereto,  beyond 
the  costs  to  be  paid  by  the  London  Connty 
Council  —  now  representing  the  Metrop<Jit«n 
Board  of  Works — as  thereinafter  prayed,  woold 
require  to  be  provided  for,  which  commissi* 
costs,  and  expenses  would  probably  amoont  t» 

(a)  Beported  by  S.  A.  ScBiTCBLsr,  Eiq.,  BuilsMr«l-U<- 
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not  leas  than  the  sum  of  95{.,  makmg,  together 
^th  the  sum  of  1200Z.,  the  aggregate  sum  of 
1295Z. 

The  petition  acoordinelj  asked  that,  upon  the 
oompletion  of  the  builmng  and  works  upon  the 
«ite  of  the  messuages  in  Cable-street,  Wellclose- 
«quare,  in  accordance  with  the  contract,  so  much 
■of  the  said  sum  of  23832. 15<.  lOd.  India  3^2.  per 
'Cent.  Stock  as  would  raise  the  aggregate  amount 
of  the  sum  of  12952.,  or  such  larger  or  less  sum  as 
should  be  certified  to  have  been  properly  paid  or 
to  be  properly  payable  for  or  on  account  of  the 
bnildiiigs  and    works  and  the  architect's  com- 
mission in  respect  thereof,  and  the  costs,  charges, 
and  expenses  incurred  or  to  be  incurred  by  the 
petitioners  in  or  about  or  in    relation    to    the 
negotiation,  preparation,    and  execution   of  the 
oontract  or  otherwise  in  relation  thereto,  beyond 
the    costs   to  be  paid  by   the   London  County 
Couiunl,  as  thereinafter  prayed  (such  extra  costs, 
charges,  and  expenses  to  he  taxed  by  the  taxing 
master),  might  oe  sold ;  and  that  out  of  the  pro- 
ceeds of  such  sale  the  said  several  amounts  might 
be  paid  to  the  sevei-al  persons  who  should  be  certi- 
■fied  to  be  entitled  to  receive  the  same  i-espectively. 
The  petition  also  asked  that,  pursuant  to  the 
'80th  section  of  the  Lands  Clauses  Consolidation 
Act  1845,  the  London  County  Council  might  be 
ordered  to  pay  to  the  petitioners  their  costs  (in- 
cluding therein  aU  reasonable  charges  and  expenses 
incident  thereto)  of  the  investment  of  the  moneys 
thereinbefore  mentioned,  in  the  erection  of  such 
buildings  as  aforesaid  upon  the  site  aforesaid,  and 
of  obtaoning  the  ordei'  to    be  made  upon  this 
petition,  and  of  all  proceedings  relating  thereto 
{such  costs,  charges,  and  expenses  to  be  taxed,  &c.). 
On  the  27th  Jan.  1894  the  petition  came  on  to 
be  heard  before  Stirling,  J.,  when  his  Lordship 
made  the  following  order : 

"  This  Court  bemg  of  opinion  that  it  is  fit  and 
proper  that  a  sum  not  exceeding  12952.  should  be 
niaed  out  of  the  India  3^2.  per  Cent.  Stock  in  court, 
and  should  be  applied  as  follows,  that  is  to  say,  a 
sum  not  exceeding  12002.  in  removing  the  buildings 
in  the  petition  mentioned,  and  in  erecting  a  new 
building  on  the  site  thereof,   and    a    sum  not 
exceeding  952.  for  architect's  fees,  and  the  costs, 
-charges,  and  expenses  hereinafter  secondly  men- 
tion^ this  court  doth  order  that  such  sums  be 
raised  (without  deducting    brokerage,  the  peti- 
tioners undertaking  to  pay  the  same)  and  paid  as 
directed  in  the  payment  schedule  hei-eto.     And 
it  is  ordered  that,  pursuant  to  the  80th  section  of 
the  Lands  Clauses  Consolidation  Act  1845,  the 
London  County  Council  do  pay  to  the  petitioners 
their   costs    (including    therem    any  reasonable 
charges  and  expenses  incident   thereto)  of  the 
investment  of  the  moneys  in  the  schedule  hereto 
mentioned,  and  of  obtaining  this  order,  and  of  all 
proceedings  relating  thereto,  such  costs,  charges, 
and  expenses  to  be  taxed  by  the  taxing  master. 
And  it  IS  ordered  that  it  be  referred  to  the  taxing 
master  to  tax  the  costs,  charges,  and  expenses  of 
the  petitioners,   including   the  architect's    fees, 
properly  incurred  in  or  about  or  in  relation  to 
the  negotiation,  preparation,  and  execution  of  the 
•    .    .    contract  for  the  execution  of  the  works  in 
the  petition  mentioned,  or  otherwise  in  relation 
thereto  beyond  their  costs,  to  be  paid  by  the  said 
London   County  Council  as  hereinbefore   men- 
tioned.   And  it  is  ordered  that  the  funds  in  court 
be  dealt  with  as  directed  in  the  schedule  hereto." 


The  payment  schedule  contained  (inter  cdia) 
the  following  directions : 

Out  of  proceeds : — Fay  the  amount  which  shall 
be  certified  to  the  person  or  persons  to  whom 
same  shall  be  cei'tified  as  payable.  Sell  so  much 
more  of  the  stock  as  will  raise  the  costs,  charges, 
and  expenses  secondly  mentioned  in  this  order, 
including  the  architect's  fees,  but  not  to  exceed 
952.  altogether. 

Out  of  proceeds : — Pay  such  costs,  charges,  stod 
expenses. 

The  London  County-Council  now  appealed. 

Levett,  Q.G.  and  E.  A.  Oeare  for  the  appel- 
lants.— First,  we  say  that  the  application  in  this 
case  ought  to  have  been  made  oy  summons  in 
chambers,  and  not  by  petition,  it  being  analogous 
to  an  application  for  permanent  investment  under 
the  Lsmds  Clauses  Consolidation  Act  1845.  The 
exact  point  was  before  the  court  in 

Ex  parte  Jetut  College,  Cambridge,  50  L.  T.  Bep. 
N.  S.  583. 

Then  we  say  that  the  order  is  wrong  in  directing 
the  London  County  Coimcil  to  pay  the  petitioners 
their  costs,  including  therein  any  reasonable 
charges  and  expenses  incident  thereto  of  the 
investment  of  the  moneys,  and  so  on.  Certain 
items,  such  as  the  architect's  fees  and  the  costs 
of  the  building  contract  and  the  like,  ought  not 
to  be  borne  by  the  London  County  Council.  They 
ought  not  to  be  ordered  to  pay  anything  more 
thim  the  costs  of  the  petition,  if  a  petition  was  the 
right  mode  of  proceeding : 

Lands  Clanses  Consolidation  Act  1845,  ss.  69,  80  ; 

Morgan  &  Wnrtzboig  on  Costs,  p.  40; 

Seton's  Jndgments  and  Orders,  5th  edit.  vol.  3, 
p.  2024. 

The  building  of  houses  is  not  equivalent,  for 
the  purposes  of  the  Lands  Clauses  Consolida- 
tion Act  1845,  to  the  investment  of  money  in  the 
purchase  of  land.  The  costs  of  obtaining  orders 
for  the  investment  of  purchase  money,  paid  by  a 
railway  company  in  alterations  of  almshouses, 
were  held  not  to  be  borne  by  the  company, 
inasmuch  as  such  an  investment  did  not  come 
within  the  terms  of  sect.  80  of  the  Lands  Clauses 
Consolidation  Act  1845 : 

Be  The  Btickinghanuhire  Saihcay  Company,  14 
Jor.  1065. 

[Kay,  L.J. — The  decision  there  appears  to  be  in 
conflict  with  that  in  the  case  of  Vrake  ▼.  Trefusig 
(33  L.  T.  Rep.  N.  S.  85 ;  L.  Rep.  10  Ch.  App.  364). 
It  seems  to  me,  however,  rather  a  stretch  of 
authority  for  the  court  to  allow  money  paid  in 
under  the  Act  to  be  employed  in  ei-ecting  new 
buildings.!  The  words  "any  of  the  purposes 
aforesaid,  used  in  the  80th  section  of  the  Lands 
Glauses  Consolidation  Act  1845,  are  confined  to 
the  purposes  mentioned  in  that  clause,  and  do  not 
extend  to  those  "  purposes "  mentioned  in  the 
previous  part  of  the  Act : 

Be    The  Oxford,    Worcester,    and   Wolverhampton 

Baihcay  Company  ;  Ex  parte  iteltcard,  27  Beav. 

571. 
In  that  case,  a  railway  company  having  severed 
arable  lands  from  farm  buildings,  it  was  held 
that  the  compensation  money  might  be  applied, 
under  the  Act  of  1845,  in  the  erection  of  new 
farm  buildings ;  but  that  the  railway  company 
wei'e  not  bound  to  pay  the  costs  of  obtaining  the 
necessary  orders  for  that  purpose.     That  case 
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and  the  Bitckinghamshire  Bailway  case  (ubi  sup.) 
are  clear  decisions  in  favour  of  the  appellants 
here  on  the  meaning  of  sect.  80  of  the  Lands 
Glanses  Consolidation  Act  1845,  which  enumerates 
what  costs  are  to  be  paid.  Both  those  cases  were 
considered  in 

Re  Lathropp'a  Charity,  13  L.  T.  Eep.  N.  S.  784  ; 
L.  Rep.  1  Eq.  467,  469. 
[Zat,  L.J.  referred  to  Be  Leigh's  Estate  (25  L.  T. 
feep.  N.  S.  644 ;  L.  Rep.  6  Ch.  App.  887),  where  it 
was  held  that  the  court  had  jurisdiction  to  order 
re-investment  of  a  fund  in  building  or  rebuilding 
houses  on  an  estate,  if  beneficial  thereto,  and  if 
the  remaindei-men  did  not  object.]  Under  the 
69th  section  of  the  Act  of  1845  money  paid  into 
the  bank  by  a  luilway  company  in  respect  of 
glebe  land  taken  by  them  was  ordered  to  be 
applied  towards  the  cost  of  building  a  vicarage 
house,  part  of  which  was  defrayed  by  the 
Qovemors  of  Queen  Anne's  Bounty.  The  costs  of 
the  petitioner  were  ordered  to  be  paid  by  the 
railway  company,  under  the  80th  section  of  the 
Act;  but  the  costs  of  the  Grovemors  of  Queen 
Anne's  Bounty  to  be  borne  by  the  petitioner : 

Be  Incumbent  of  WJiiffieU,  1  J.  &  H.  610. 

[Kat,  L.J. — The  hiatus,  if  there  be  one,  in  the 
Act  of  1845  seems  to.be  supplied  by  sect.  '5  of 
the  Judicature  Act  1890,  which  gives  power  to  go 
beyond  that  statute.  Smith,  L.J. — Yes;  in  Be 
Fisher  (70  L.  T.  Rep.  N.  S.  62 ;  (1894)  1  Ch.  450) 
it  was  decided  by  this  court  that  where  an  Act 
enabling  a  public  body  to  take  land  compulsorily 
contains  no  provision  as  to  the  costs  of  payment 
out  of  court  of  moneys  paid  in  under  the  Act, 
the  court  has,  under  sect.  5  of  the  Judicature 
Act  1890,  jurisdiction  to  order  the  public  body  to 
pay  the  costs  of  and  incidental  to  a  petition  for 
payment  out.]  We  submit  that  all  the  costs 
specified  in  the  order  of  Stirling,  J.  are  not  such 
as  ought  properly  to  be  borne  by  the  appellants. 
[Kay,  L.tf.  —  why,  if  you  are  right  in  youi* 
contention,  should  the  appellants  pay  any  costs 
at  all  ?  If  it  is  not  payment  out  to  a  person 
becoming  entitled  and  not  an  investment  in  land, 
no  costs  are  payable  at  all.]  We  say  that  pi-acti- 
cally  it  is  a  payment  out  to  the  persons  entitled, 
but  not  an  investment  in  land. 

Graham  Hastings,  Q.C.  (Charles  Browne  with 
him)  for  the  respondents. — This  order  is  in 
accordance  with  an  old  and  well  settled  practice. 
It  is  said  by  the  appellants  that  the  investment 
in  this  case  was  not  an  investment  in  land,  and 
that  the  court  has  no  jurisdiction  to  order 
payment  of  certain  costs.  But  there  ai-e  several 
cases,  like  Be  Speer's  Trzuis  (3  Ch.  Div.  262),  where 
the  court  has  held  that  it  has  jurisdiction  to 
order  payment  of  costs  as  on  an  investment  in 
laud  under  the  Lands  Clauses  Consolidation  Act 
1845,  inasmuch  as,  in  erecting  new  buildings, 
something  is  being  done  whereby  a  permanent 
increase  of  rent  may  be  expected.  I  say  that, 
because  the  investment  in  erecting  new  buildings 
in  the  present  case  is  an  investment  in  land,  the 
appellants  must  pay  all  the  costs  as  directed  by 
the  order.    [He  was  stopped  by  the  Court.] 

Leveti,  Q.C.  replied. 

LiNDLET,  L.J. — In  this  case  there  is  an  appeal 
against  the  form  of  an  order  made  on  a  petition 
for  payment  out  of  a  sum  of  money  which  has 
been  paid  into  court  under  the  Lands  Clauses 


Consolidation  Act  1845.  It  seems  that  certain 
houses  were  comprised  in  a  settlement,  the  detult 
of  which  have  only  been  told  us  in  a  general  nar, 
but  suflfioiently  for  the  present  purpose.  Soim- 
body  is  tenant  for  life,  and  somebody  else  i» 
interested  in  remainder.  The  Metropolitiui  Board 
of  Works  took  two  of  those  houses  in  Gray's-inn. 
There  are  some  other  houses,  35  and  37,  Cable- 
street,  Wellclose-square,  which  are  in  such  a  state 
that  the  only  businesslike  way  of  dealing  with 
them  is  to  puU  them  down  and  rebuild  then. 
The  money  which  i-epresents  the  two  houses  palled 
down  has  heen  paid  into  court  under  the  Lands 
Clauses  Consolidation  Act  1845.  This  is  a  peti- 
tion to  get  some  of  it  out,  and  to  apply  it  in  taking 
down  and  rebuilding  the  houses,  35  and  37,  Cable- 
street,  to  which  I  have  alluded.  All  that  is  lielit 
enough,  and  the  only  objection  is  that  the  Lonloa 
County  Council — now  representing  the  Metro- 
politan Board  of  Works — are  ordered  to  pay  some 
costs  which  they  think  ought  not  to  faU  upon 
them.  The  order  has  been  read  more  than  once 
The  substance  of  it  is,  that  the  court  being  of 
opinion  that  it  is  fit  and  proper  that  a  sun  not 
exceeding  1295Z.  should  be  raised  and  applied,  ai 
to  a  sum  not  exceeding  12002.,  in  removing  tbe 
buildings  and  in  erecting  new  buildings  on  tbe 
site  thereof,  and  as  to  a  sum  not  exceeding  9-52.,  ia 
payment  of  architect's  fees  and  the  costs,  charges, 
and  expenses,  the  court  ordered  that  such  sum. 
should  be  raised  and  paid  as  directed  in  the  paj- 
ment  schedule.  In  the  payment  schedule  we  baie- 
this :  [His  Lordship  read  the  payment  schedule 
and  continued  :1  Then  it  is  oi-dered  that  "pnr- 
suant  to  the  80th  section  of  the  Lands  Clause* 
Consolidation  Act  1845,  the  London  Coanty 
Council  do  pay  to  the  petitioners  their  costs, 
including  therein  any  reasonable  charges  and 
expenses  incident  thereto,  of  the  investment  of 
the  moneys  in  the  schedule  hereto  mentionei 
and  of  obtaining  this  order,  and  of  all  prooeedingj 
relating  thereto."  Then  there  is  a  dii-ection  to 
tax  the  costs,  charges,  and  expenses  of  tbe  peti- 
tioners, including  the  architect's  fees  properly 
incurred.  The  London  Oountjr  Coimcil  ^peaL 
and  they  sav  that  the  order  is  wrong,  beeanae- 
under  this  form  of  order  costs  may  be  throwft 
upon  them  which  they  ought  not  to  bear,  having 
regard  to  the  80th  section  of  the  Lands  Clauses 
Consolidation  Act  1845.  What  they  say  is.  that 
they  are  afraid  that  something  will  be  wrongfully 
chai'ged  against  them  under  the  head  of  "  costs  of 
the  investment  of  the  moneys  in  the  schedule  hereto 
mentioned."  It  appears  to  me  that,  looking  at  it 
as  a  matter  of  form,  that  certainly  is  right; 
because  there  are  some  "  ooste  of  the  investment 
of  the  moneys  in  the  schedule"  which  they 
obviously  ought  to  pay ;  for  example,  the  costs  of 
getting  the  certificate  which  is  referred  to  in  the 
schedme.  Those  are  "  costs  of  the  investment" 
There  is  something,  therefore,  which  accurately 
answers  the  description  of  "  ooste  of  the  inveat- 
ment  of  the  moneys,"  and  I  do  not  think  it  would 
be  right  to  strike  that  out.  But  it  is  said  that 
under  that  order  the  appeUanto  will  be  hit  witb 
the  architect's  fees  and  the  costs  of  the  building 
contract,  and  so  on.  As  I  construe  this  document 
I  think  that  fear  is  not  well  founded.  But  if  the 
texing  master  does  include  in  the  taxation  some- 
thing which  he  ought  not,  then  would  be  the 
proper  tilne  to  object  and  decline  to  pay.  That» 
the  proper  method  of  doing  it.    Mr.  Levett  has 
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pat  his  case,  to  mj  mind,  a  great  deal  too  high, 
having  regard  to  the  anthorities.  He  has  asked 
OS,  in  point  of  fact,  to  review  a  long  string  of 
decisions  upon  the  80th  section  of  the  Lands 
Clauses  Consolidation  Act  1845,  and  asked  us  to 
eay  that  the  building  of  houses  is  not  equivalent, 
for  the  purposes  of  uiat  Act,  to  the  InTestment  of 
money  in  the  pm-chase  of  land.  If  the  matter 
were  res  nova,  I  think  there  is  a  great  deal  to  be 
said  in  favour  of  his  view.  I  think  it  is  rather  a 
stretch :  but  so  far  as  regards  the  purposes  of  that 
Act  it  is  now  too  late  to  object.  The  point  was 
decided  long  ago— as  long  ago  as  in  Drake  v. 
Trefutit  (u&i  tup.).  I  agree  that  pulling  down 
maj  not  come  nnder  the  same  category.  But  if 
there  is  any  part  of  this  which  is  right,  we  cannot 
alter  this  order;  and  laying  out  the  money  in 
rebuilding  the  houses  is,  according  to  the  decisions, 
•within  the  80th  section.  Therefore  it  appears  to 
me  to  be  quite  right.  I  may  observe  that,  in  the 
case  to  which  I  have  referred,  of  Drake  v.  Trefutit 
(vhi  tup.),  James,  L.J.  says  this :  "  I  am  therefoi-e 
of  opinion  that  the  proposed  ezpenditni-e  in  rein- 
stating the  mansion  cannot  be  sanctioned,  nor  any 
oatlay  in  permanent  improvements  which  do  not 
put  new  buildings  on  the  ground.  But  I  consider 
that  the  proposed  outlay  in  the  erection  of  new 
farmhouses,  cottt^es,  and  other  buildings,  whether 
in  addition  to  those  existing  before,  or  m  substitu- 
tion for  such  as  have  become  so  ruinous  that  they 
mnst  be  taken  down,  is  an  allowable  mode  of 
applying  the  money,  providing  the  judge  is  satis- 
fi«cl  that  it  is  beneficial  to  the  estate."  That 
appears  to  me  to  cover  the  present  case;  and 
under  these  circumstances  I  do  not  think  this 
appeal  ought  to  succeed  on  that  ground.  Then 
it  is  said  that  this  petition  is  all  wrong,  and  that 
the  matter  oueht  to  hare  proceeded  by  way  of  a 
Ammions.  That  is  entirely  a  matter  in  the  dis- 
cretion of  the  judge,  and  I  do  not  consider  that 
that  point  is  open  on  this  appeal.  The  appeal 
must  therefore  be  disnussed  witn  costs. 

Ka.t,  L.J. — ^I  agree,  and  on  the  grounds  stated 
hy  Lindley,  L.J. 

Smith,  L.J. — ^I  am  of  the  same  opinion,  and 


have  nothing  to  add. 


Appeal  ditmitted. 


Solicitor  for  the  appellants,  W.  A.  Blaxldnd. 
Solicitors  for  the  respondents,  8.  W.  Johixacm, 
and  Son. 


Feb.  6,  9, 10,  and  March  2. 
(Before  LiNDLET,  Kat,  and  Smitb,  L.JJ.) 
Keep  v.  The  Vestet  of  St.  MiLsr,  New- 

INOTON.  (a) 
A^PPEAL  FBOM  THE  QUEEN'S  BEKCH  DIVISION. 

Metrc^olis — Obstruction  of  streets — Costermongers 
— Statute — Construction — Conflicting  provisions 
— Bepeal  by  implication — MichaelAngelo  Taylor't 
Act  (57  Geo.  3,  c.  xxiz.),  «.  65  —  metropolitan 
Streets  Act  1867  l30  &  31  Viet.  c.  134),  ss.  6, 27— 
Metropolitan  Streets  Act  Amendtnent  Act  1867 
(31  Vfct.  c.  5),  s.  1. 

^^  plaintiff,  a  eostermonger,  sued  the  defendants, 
vho  were  the  street  authority  of  the  district,  for 
damages  for  seizing  his  truck.  Notice  had  been 
given  to  the  plaintiff  to  remove  hit  truck,  as  it 
eauKd  an  obstruction  to  the  traffic,  and  on  his 

(«)  Bctwrted  by  £.  A.  ScBATCELZT,  Esq.,  Barrister-at-Law. 


refusal  to  do  so  it  teat  seized.  The  defendants 
purported  to  act  under  the  powers  conferred  by 
sect.  65  of  Michael  Angela  Taylor's  Act  (57 
Geo.  3,  c.  xxise.).  At  the  time  when  the  truck  was 
seized  tlie  plaintiff  wot  plying  hit  trade  in 
accordance  with  the  police  regulations  relating 
to  costermongers. 
Held  (dissentiente  Kay,  L.J.),  that,  under  the 
Metropolitan  Streets  Acts  of  1867,  costermongers 
were  at  liberty  to  ply  their  trade  in  the  way  in 
which  they  invariably  did  carry  it  on — viz.,  with 
trucks  and  barrows — to  long  as  they  conformed  to 
the  police  regulations,  and  could  not  be  interfered 
with  under  Michael  Angela  Taylor's  Act ;  and 
tliat  to  that  extent,  and  to  that  extent  only,  sect. 
65  of  Michael  Angelo  Taylor's  Act  was  not 
impliedly  repealed ;  but  that,  if  they  violated  those 
regulations,  they  could  be  proceeded  against  under 
that  Act,  or  the  Actt  of  1867. 

Summers  v.  The  Holbom  District  Board  of  Works 
(68  L.  T.  Bep.  N.  S.  226;  (1893)  1  Q.  B.  612) 
contidered. 

Decision  of  the  Divitional  Court  (Haickins  and 
Lawranee,  JJ.)  affirmed. 

This  was  an  appeal  by  the  defendants  from  a 
decision  of  the  Divisional  Court  (Hawkins  and 
Lawranee,  JJ.). 

The  facts  of  the  case  sufficiently  appear  from 
the  judgments  of  the  Lords  Justices. 

Horace  Avory  for  the  appellants. — The  question 
here  is  as  to  the  right  of  the  vestry  to  remove 
costermongers'  barrows  placed  in  the  footways  or 
carriagewavs  of  the  streets.  Since  the  decision 
•of  the  Divisional  Court  in  Summers  v.  The 
Holbom  District  Board  of  Works  (68  L.  T. 
Rep.  N.  S.  226;  (1893)  1  Q.  B.  61-_')  coster- 
mongers  have  claimed  the  right  to  so  place 
their  barrows,  so  long  as  they  are  plying  their 
trade  in  accordance  with  the  police  regulations 
for  the  time  being.  But  the  vestnr  assert  their 
light  to  proceed  under  sect.  65  of  Michael  Angelo 
Taylor's  Act  (57  Geo.  3,  c.  xxix.).  which  they 
contend  has  not  been  i-epealed.  In  Summers's 
case  {ubi  sup.)  it  was  decided  that,  although  there 
had  been  no  express  repeal,  yet  the  MetropoUtan 
Streets  Acts  1867  (30  &  31  Vict.  c.  134,  s.  6,  and 
31  Vict.  c.  6,  s.  1)  impliedly  repealed  sect.  65  of 
Michael  Angelo  Taylor's  Act.  That  Act  has 
been  expressly  incorporated  in  25  &  26  Vict, 
c.  102,  s.  73.  But  that  fact  was  not  brought  to 
the  notice  of  the  Divisional  Court  in  Sum  mers's 
case  {ubi  sup.].  Sect.  33  of  the  Interpretation 
Act  1S89  (52  &  53  Vict.  c.  63)  enacts,  that  where 
an  act  constitutes  an  ofEence  under  two  or  more 
statutes,  the  offender  shall,  imless  the  contrary 
intention  appears,  be  liable  to  be  prosecuted  and 
punished  under  either  of  those  statutes.  The 
decision  in  Forteseue  v.  Vestry  of  St.  Mattliew, 
Bethnal  Green  (65  L.  T.  Rep.  N.  S.  256 ;  (1891) 
2  Q.  B.  170)  does  not  in  the  least  embarrass  this 
court.  The  question  there  was  not  the  same  as 
in  the  present  case.  It  was  never  disputed  that 
the  offence  that  was  there  dealt  with  was  the 
same  in  the  two  statutes  there  referred  to.  That 
decision  need  not  therefore  be  impugned.  A 
vestry  have  the  right  to  seize  and  sell  a  barrow 
plac^  on  the  footway  or  carriageway  in  a  street, 
although  no  summons  has  been  issued : 

Braclcley  v.  Vestry  af  St.  Mary,  Battergea,  23  Q.  B. 
Dir.  486. 
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To  that  extent,  at  all  eyents,  Michael  Angelo 
Taylor's  Act  remains  unrepealed.  So  also  it 
remains  unrepealed  in  regard  to  its  provisions 
directed  against  obstructions  caused  by  hanging 
out  furniture  and  other  articles  in  front  of  houses. 
In  that  respect  Michael  Angelo  Taylor's  Act  is 
not  interfered  with  by  the  Metropolis  Local 
Management  Act  1855  (18  &  19  Vict.  c.  120) : 

Wyatt  T.  Gem»,  69  L.  T.  Bep.  N.  S.  456 ;  (1893) 

2  Q.  B.  225. 
That  case  was  decided  after  the  decision  in 
Summers's  case  (ubi  sup.).  In  Fulham  Board  of 
Works  V.  Smith  (48  J.  P.  375)  it  was  held  that  a 
costermonger  was  liable  to  be  convicted  of  an 
offence  contrary  to  Michael  Angelo  Taylor's  Act, 
namely,  keeping  a  barrow  standing  in  a  street, 
as  the  prevention  of  such  an  annoyance  was  fully 
provided  for  (25  &  26  Vict.  c.  102).  The  provisions 
of  sect.  72  of  the  Highway  Act  (5  &  6  Will.  4, 
c.  50)  are  applicable  to  highways  within  the 
metropolitan  area.  That  Act  is  supplementary 
to  Michael  Angelo  Taylor's  Act : 

Baelc  T.  HolTMs,  56  L.  T.  Bep.  N.  S.  713;  51  J.  P. 

693. 
The  police  regulations  show  the  view  entertained 
by  the  authorities  as  to  Michael  Angelo  Taylor's 
Act  being  still  in  force.  I  submit,  therefore,  that 
the  proper  construction  of  these  statutes  is,  that 
the  legislation  is  cumulative,  and  that  Michael 
Angelo  Taylor's  Act  is  not  repealed ;  and  conse- 
quently that  the  vestry  in  the  present  case  were 
justified  in  the  course  taken  by  them. 

W.  M.  Thon^son  and  /.  D.  A.  Johnson  for  the 
respondent. — With  the  exception  of  Summ,ers's 
case  {ubi  sup.),  which  we  submit  was  rightly 
decided  and  ought  to  be  upheld,  the  cases  cited 
on  behalf  of  the  appellants  do  not  assist  in  the 
least  on  the  present  point.  So  long  as  coster- 
mongers  comply  with  ceiiain  specified  regulations, 
they  are  entitled  to  deposit  their  goods  on  the 
streets;  and  goods  placed  on  barrows  are  a 
deposit  of  goods  on  the  streets.  The  various  Acta 
are  perfectly  consistent,  the  object  of  the  Legisla- 
ture being  that  the  police  should  have  the  control 
of  the  streets  instead  of  the  vestries. 

H.  Courthope  Munroe  watched  the  case  on 
behalf  of  the  Holbom  District  Board  of  Works. 

Horace  Avory  in  reply. — The  court  will  have  to 
decide  that  Michael  Angelo  Taylor's  Act  is 
repealed  or  the  contrair,  whether  the  coster- 
mongers  were  acting  within  the  police  regulations 
or  not.  The  first  Metropolitan  Streets  Act  of 
1867  admittedly  does  not  touch  Michael  Angelo 
Taylor's  Act.  The  second  Metropolitan  Streets 
Act  of  1867  only  protects  costermongers,  if  at  all, 
while  they  comply  with  the  police  regulations. 
The  consequence  would  be,  that  where  a  coster- 
monger's  barrow  is  under  the  prescribed  length 
Michael  Angelo  Taylor's  Act  must  be  treated  as 
repealed ;  but  where  the  barrow  is  over  that  length 
that  Act  mnst  be  treated  as  not  repealed. 

Cur.  adv.  vuU. 

March  2. — The  following  written  judgments 
were  delivered : — 

LiNDLEY,  L.J. — This  is  an  action  brought  in 
the  Ck>nnty  Court  by  a  costermonger  against  the 
defendants,  for  seizing  his  truck.  They  justify 
the  seizure  xmder  Michael  Angelo  Taylor's 
Act  (57  Geo.  3,  o.  xxix,  s.  65).  The  damages  have 
been  assessed  at  81.    The  County  Court  judge 


gave  judgment  for  the  plaintiff,  and  his  dedaon 
was  affirmed  by  the  Divisional  Court  without 
argument,  but,  following  Summert  v.  HoUon 
Dutrict  Board  of  Works  (68  L.  T.  Hep.  N.  S.  226; 
(1893)  1  Q.  B.  612),  leave  to  appeal  was  Biren. 
The  action  is  a  test  action  brought  in  order  to 
have  the  above  decision  reconsidered,  and  the  ml 
question  is  whether  the  power  given  by  the  abow 
Act  can  now  be  exercised  or  not;  or,  in  other 
words,  whether  tiie  above  section  is  still  in  foiee, 
or  has  been  repealed  by  later  statutes,  to  any  or 
what  extent,  as  regards  costermongers.  The  facts 
are  not  in  dispute.  It  having  been  decided  in  tii» 
case  referred  to  that  sect.  65  of  Michael  ibigelo 
Taylor's  Act  was  no  longer  in  force,  oostermanscn' 
have  assembled  with  their  trucks  in  such  numben 
in  Walworth-road  as  seriously  to  obstruct  tl» 
traffic  along  it.  The  defendants,  not  being  satis- 
fied that  tney  had  no  power  to  prevent  t]ii» 
obstruction,  determined  to  assert  their  po»ei» 
under  the  above  Act,  if  still  in  force,  and  to  hss^ 
their  right  to  do  so  taied  in  a  court  of  law.  Th^ 
therefore  gave  the  plaintiff  notice  to  remove  ha 
barrow,  and  as  he  refused  they  seized  it ;  and  for 
this  seizure  he  has  brought  this  action.  Whether, 
when  the  plaintiff's  barrow  was  seized,  it  m 
actually  obstructing  the  traffic  is  not  clear  on  the 
evidence.  The  question  was  not  left  to  the  jmr. 
both  parties  desiring  that  the  case  should  laiae 
the  question  whether  Michael  Angelo  Tsjkir'» 
Act  was  in  force  or  not.  For  the  same  i«asoii  no 
question  was  raised  as  to  whether  the  plaintif 
was  or  was  not  acting  contrary  to  the  orders  of 
the  police.  We  cannot  assume  that  the  plaJitiif 
was  obstructing  the  traffic  or  disobeying  the 
orders  of  the  police,  and  we  must  deal  with  the 
case  on  that  footing.  The  case  turns  on  the  pro- 
visions of  a  number  of  Acts  of  Parliament,  whidi 
it  is  necessaiy  to  examine  with  care.  The  fintit 
Michael  Angelo  Taylor's  Act,  passed  in  1817,  vit, 
57  Geo.  3,  c.  xxix,  s.  65.  This  section,  abridged,  it 
to  the  following  effect :  If  any  person  shall  place 
any  stall,  &c.,  or  any  goods,  &c.,  on  any  put  of 
the  carriage  or  foot  way  in  any  street,  or  shaH 

C*  any  coach,  wain,  waggon,  dray,  wheelbarw*. 
dbarrow,  sledge,  truck,  or  other  carriage,  npoa 
any  of  the  said  carriageways,  except  for  tiie 
necessary  time  of  loading  or  unloading  any  cart, 
&c.,  and  shall  not  immediately  remove  the  same 
when  required  by  the  surveyor  of  pavements  or  bj 
any  other  person  employed  by  the  comnussionen 
having  control  of  the  pavements  ...  it  shall 
be  lawful  for  a  justice  to  issue  a  summons  against 
any  person  accused  of  such  offence,  or  the  otnier 
of  such  ^oods,  carts,  &c.,  and  if  the  accused  persco 
be  convicted,  he  and  the  owner  of  such  goods, 
carts,  &c.,  and  the  master  of  the  person  offending. 
shall  forfeit  408.  for  the  first  offence,  and  a  sum 
not  exceeding  51.  for  every  subsequent  offencfc 
and  such  penalties  shall  be  paid  to  the  treasnrer 
of  the  Commissioners  of  Pavements.  The  sectioa 
then  goes  on  to  enact  that  not  only  shall  snch 
penalties  become  payable,  but  it  shall  he  lavfol 
for  any  person  appointed  by  the  Commissioiienof 
Pavements,  without  any  warrant  or  other  anthoritj 
than  the  Act,  to  seize  any  such  stalls,  goods, 
carts,  barrows,  &o.,  together  with  the  hones.  io~ 
if  any,  belonging  to  t£e  same,  with  tiieir  harness, 
and  in  case  any  of  the  goods  are  perishable  or 
be  articles  of  food,  they  shall  be  immediately 
forfeited,  but  otherwise  the  persons  aeizisg  the 
stalls,  goods,  carts,  &c.,  shall  remove  the  same  to 
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acme  place  appointed  for  their  reception  or  to 
-some  other  convenient  place,  and  be  kept  until 
payment  of  the  above  penalties ;  and  in  case  the 
things  seized  are  not  claimed  and  the  penalties 
are  not  paid,  it  shall  be  lawful  for  the  commis- 
-sioners  to  sell  the  same,  and  to  pay  the  surplus  to 
-the  owners  after  deducting  the  penalties  and  the 
-coats,    charges,    and    expenses    of    the    seizure, 
removal,  and  sale.     It  will   be   seen  from   this 
■enactment  that  two  distinct  methods  are  provided 
for  pnttini^  a  stop  to  the  evils  referred  to  in  it : 
(1)  uiere  is  a  procedure   by  summons  before  a 
magistrate,  and  (2)  there  is  the  more  summary 
meuiod  of  procedure  by  the  pavement  commis- 
sioners.   The  section  is  so  worded  as  to  raise  a 
doubt  whether  the  second  procedure  is  anything 
more  than  another  method   for  compelling   the 
offenders  to  pay  the  fines  imposed  upon  them  for 
thdr  offences.     The  power  to  seize  and  forfeit 
periahable  goods  and  articles  of  food  is,  however, 
opposed  to  this  view,  and  it  has  been  decided  that 
the  power  to   seize  and   sell  may  be  exercised, 
ahhongh  no  summons  has  been  issued,  but  that 
no  fine  can  be  levied  or  deducted  without  a  con- 
viction by  a  magistrate :  [BrackUy  v.  Vestry  of  St. 
Mary,  Battersea,  23  Q.  B.  Div.  486.)    This  power 
to  seize  and  foi-feit,  or  seize  and  sell,  as  the  case 
may  be,  is  an  independent  power,  the  improper 
-exercise  of  which,  however,  exposes  those  who 
abuse  it  to  an  action  for  damages.    Further,  the 
power  to  sme  and  sell  applies  as  well  to  goods  as 
to  vehicles ;  both  are  mentioned,  but  no  distinc- 
tion ia  made  between  the  remedies  for  putting 
them  where  they  are  forbidden  to  be  put     A 
«ammons  is  as  much  applicable  to  the  one  as  to 
tiie  other,  and  the  same  is  true  of  the  power  to 
«aze  and  sell.    The  language  of  the  Act  shows 
-tiiat  the  two  modes  of  procedure  cannot  be  used 
to  compel  payment  by  the  same  person  of  two 
fines  for  the  same  offence.    But  one  person  might 
be  fined  in  one  way  and  another  in  the  other  way. 
For   example,    a    servant  may  be    fined    by    a 
Justice,  and  his  master  may  be  fined  also  or  may 
have  his  property  seized  and  sold,  and  if  he  is  con- 
victed bmore  a  ma^strate,  but  not  otherwise  (see 
BrwMey'a  case,  ub%  sup.),  the  proceeds  of  his  pro- 
perty may  be  applied  m  pajring  his  fine ;  but  ii  be 
IS  not  so  proceeded  against,  omy  the  expenses  can 
he  deducted.    Obstruction  of  traffic  is  not  made  a 
'Condition  of  liability  to  either  proceeding,  though 
BO  doubt  one  object  was  to  pi-event  obstmotion 
to  traffic.    When  this  Act  was  passed,  the  metro- 
politan police  did  not  exist,  and  sect.  65  has  no 
teferenoe  to  police.    The  preamble  to  the  Act  in 
'question  shows  what  its  objects  were,  and  the 
-Act  applies  to  the  whole  of  the  metropolis  within 
the  then  bills  of  mortality,  and  to  the  parishes  of 
St.  Pancras  and  St.  Marylebone,  with  some  few 
-exceptions.     The  Act  is  not,  however,  printed 
among  the  public  general  statutes,  but  among 
the  local  and  perso^  statutes ;  but  by  sect.  148 
it  is  to  be  deemed  and  taken  to  be  a  public  Act, 
'Utd  is  to  be  judicially  noticed  as  such  without 
l)aag  specially  pleaded.    The  question  we  have 
to  consider  is  whether  sect.  65,  or,  more  exactiy, 
whether  the  power  to  seize  and  sell  thereby  con- 
ferred, is  still  in  force.    No  part  of  that  section 
has  been  expressly  repealed,  but  it  is  contended, 
and  in  fact  it  has  been  decided   in  8iim,meri  v. 
flbftom  Dittrict  Board  of  Works  (ubi  sup.),  that 
the  power  in  question  has  been  impliedly  repealed 
by  later  Acta  of  Parliament— viz.,  by  30  &  31 


Yict.  c.  134,  s.  6,  as  explained  by  31  Yict  c.  5, 
8.  1.  Before  examining  these  two  enactments 
it  is  necessary  to  refer  snortiy  to  what  has  been 
done  by  the  Legislature  since  1817  with  refer- 
ence to  the  management  and  control  of  tiie 
streets  of  the  metropcuis.  In  1839  the  Metropolitan 
Police  Act  was  passed  (2  &  3  Vict.  c.  47),  and  by 
sect.  54  of  that  Act  a  penalty  of  40«.  is  imposed 
for  many  acts  done  in  streets,  and  amongst  others 
(by  clause  6)  for  causing  any  cart,  truck,  or  barrow 
to  stand  longer  than  may  be  necessary  for  loading 
or  unloading,  or  so  as  wilf  uUy  to  cause  any  ob- 
struction in  any  thoroughfares.  This  enactment 
obviously  covers  some  of  the  ground  previously 
covered  by  Michael  Angelo  Taylor's  Act,  but  sect. 
74  of  this  same  Act  of  1839  renders  it  impossible 
to  treat  any  part  of  the  Act  of  1817  as  repealed 
by  it,  aJthougli  no  person  can  be  punished  twice 
for  the  same  offence.  So  matters  remained  until 
1855,  when  the  first  of  the  Metropolis  Local 
Management  Acts  was  passed.  In  1855,  by  18  & 
19  Vict.  c.  120,  the  management  of  the  metropolis 
was  to  a  great  extent  placed  xmder  the  control  of 
vestries  and  district  boards.  Bv  sect.  98  and 
following  sections  they  are  made  surveyors  of 
highways,  and  are  intrusted  with  large  powers  of 
paving,  repairing,  and  cleaning  streets,  and  pro- 
tecting persons  irom  annoyances  in  them.  But 
there  is  no  provision  in  this  Act  which  relates  to 
the  same  subject-matter  as  sect.  65  of  the  Act  of 
1817,  and,  although  sect.  247  repeals  all  local  Acts 
inconsistent  with  it,  there  is  no  ground  for  sa^ng 
that  sect.  65  of  the  Act  of  1817  is  implidely 
repealed  bv  the  Metropolis  Local  Management  Act 
1855.  This  was,  in  fact,  decided  by  Wyatt  v.  Gems 
(69  L.  T.  Rep.  N.  S.  456 ;  (1893)  2  Q.  B.  225).  The 
Metropolis  Local  Management  Act  1855  has  been 
amended  by  several  subsequent  Acts,  two  of 
which,  viz.,  19  &  20  Vict.  c.  112,  and  21  &  22  Vict, 
c.  104,  ■were  passed  before  1862.  They,  however, 
in  no  way  affect  -the  subject  under  consideration. 
By  the  Metropolis  Local  Management  Act  of  1862 
(25  &  26  Vict.  c.  102)  the  Act  of  1817  is  expressly 
referred  to,  and  some  at  least  of  the  powers  of 
regulating  streets — suppression  of  nmsances — 
thereby  conferred  are  ti«ated  as  still  subsisting 
(see  sect.  73),  but  the  language  of  this  section 
leaves  the  reader  to  find  out,  as  best  he  can,  which 
of  those  powers  are  in  force  and  which  not.  This 
rendered  it  necessary  to  examine  the  former  Acts, 
which  I  have  accordingly  done,  and  with  the  result 
that  down  to  and  including  the  passing  of  the  Act 
of  1862  there  are  no  grounds  for  holding  that 
sect.  65  of  the  Act  of  1817  had  been  repealed,  and 
that  there  are  grounds  for  holding  that  the  Legis- 
lature recognised  it  as  still  in  force.  I  come 
now  to  1867.  In  that  year  two  Acts  relating 
to  the  matter  in  hand  were  passed,  viz.,  30  &  31 
Vict.  c.  134.  8.  6,  and  31  Vict.  c.  6,  s.  1,  which 
amended  it.  Sect.  6  of  30  &  31  Vict.  c.  134,  is 
as  follows :  "  No  goods  or  other  articles  shall  be 
allowed  to  rest  on  any  footway  or  other  part  of  a 
street  within  the  general  limits  of  this  Act,  or  be 
otherwise  allowed  to  cause  obstruction  or  incon- 
venience to  the  passage  of  the  public  for  a  longer 
time  than  may  be  absolutely  necessary  for  loading 
or  unloading  such  goods  or  other  articles.  Any 
person  doing  any  act  in  contravention  of  this 
section  shall  oe  liable  for  each  offence  to  a  penalty 
not  exceeding  408.  For  the  purpose  of  this  Act 
the  surface  of  any  space  over  which  the  public 
>  have  tiie  right  of  way  that  intervenes  in  any  street 
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within  the  general  limits  of  this  Act  between  the 
footway  and  the  carriagewaj  shall,  notwith- 
standing any  claim  of  an^  person  by  prescription 
or  otherwise  to  the  deposit  or  exposure  for  sale  of 
any  goods  or  other  articles  on  such  surface,  be 
deemed  to  Ije  part  of  the  footway."  Sect.  1  of  the 
amending  Act  provides :  "  The  6th  section  of  the 
Metropolitan  Streets  Act  1867,  prohibiting  the 
deposit  of  goods  in  the  streets,  shall  not  apply  to 
costermongei-8,  street  hawkers,  or  itinerant  traders, 
80  long  as  they  carry  on  their  business  in  accor- 
dance with  the  regulations  from  time  to  time 
made  by  the  Commissioners  of  Police  with  the 
approval  of  the  Secretary  of  State,  and  so  much 
of  the  said  6th  section  as  refers  to  the  surface  of 
any  space  that  intervenes  in  any  street  between 
the  footway  and  the  carriageway  is  hereby  re- 
pealed." Sect.  6  of  the  first  of  those  Acts  in  no 
way  refers  to  vehicles  of  any  kind,  except  so  far 
as  the  words  "loading  or  unloading"  introduce 
the  idea  of  a  vehicle  of  some  sort.  The  Act  itself 
is  a  Metropolitan  Police  Act,  and  is  to  be  read  as 
one  with  the  previous  Acts  of  the  same  class  (see 
sect.  28).  As  already  seen,  vehicles  had  been  long 
previously  provided  for  by  sect.  54  of  the  Act  of 
1839.  Sect.  6  of  the  Act  of  1867  relates  to  goods 
and  other  articles  for  which  no  provision  had 
been  made  by  any  of  the  previous  Police  Acts. 
The  application  of  sect.  6  to  goods  and  not  to 
vehicles  appears  to  me  to  be  manifest,  not  only 
from  the  language  of  the  section  itself,  but  from 
a  study  of  the  series  of  Acts  of  which  the  Act  of 
1867  is  one.  This  construction  of  sect.  6,  more- 
over, is  confirmed  by  sect.  1  of  the  enactment 
amending  it  (31  Vict.  c.  5,  s.  1),  for  sect.  6  is 
there  referred  to  as  a  section  prohibiting  the 
deposit  of  goods  in  the  streets.  This  is  precisely 
what  sect.  6  does.  That  section  is  not  to  apply  to 
costermongers,  street  hawkers,  or  itinerant  traders, 
so  long  as  they  carry  on  their  business  in  accord- 
ance with  the  police  regulations.  The  effect  of 
those  two  Acts  of  1867  on  Michael  Angelo  Taylor's 
Act  is  certainly  not  easy  to  discover.  They  are 
both  Police  Acts,  and  there  is  no  apparent  inten- 
tion to  interfere  with  Michael  Angelo  Taylor's 
Act.  Sect.  28  of  the  first  of  these  Acts  of  1867 
and  sect.  3  of  the  second  link  them  on  the  principal 
Act  of  1839,  and  sect.  74  of  that  Act  shows  that 
it  and  Michael  Angelo  Taylor's  Act  were  intended 
to  be  both  in  force.  But  although  the  Police  Acts 
from  183S)  to  1867  do  not,  in  my  opinion,  repeal 
Michael  Angelo  Taylor's  Act,  the  two  Acts  of 
1867,  when  read  together,  appear  to  me  necessarily 
to  exclude  the  application  ot  that  Act  to  coster- 
mongers, street  hawkers,  and  itinerant  tradei-s,  so 
long  as  they  carry  on  their  business  in  accoi'dance 
with  the  police  regulations.  The  two  Acts  of  1867 
must  be  read  together.  I  will  so  read  them,  in 
order  to  ascertain  their  application,  first  to  the 
deposit  of  goods,  and  second  to  vehicles.  Sect.  6 
of  the  first  Act  of  1867  is  a  general  prohibition 
against  the  deposit  of  goods  in  streets,  applicable 
to  all  persons,  and  sect.  1  of  the  second  Act  intro- 
duces a  conditional  exception  in  favour  of  coster- 
mongers, <Stc.  I  agree  with  the  view  taken  by  the 
court  in  Summers  v.  Holborn  District  Board  of 
Works  {nhi  sup.) — that  these  Acts  must  not  be 
read  in  such  a  way  as  to  render  them  illusoir  and 
deceptive.  The  second  Act  of  1867  was  obviously 
passed  because  the  first  went  too  far,  and  I  read 
the  two  Acts  as  amounting  to  a  clear  statutory 
permission  to  costermongers,  &c.,  to  deposit  goods 


in  streets  so  long  as  they  carry  on  thdr  bnaineas 
in  accordance  with  the  police  regolationa.    As 
regards    vehicles    there  is  unquestionably  more 
difficulty.    I  do  not  know  why  goods  an<]  articles 
are  mentioned  in  sect.  6  of  the  first  Act  of  1867. 
The  word  "  articles  "  is  not  found  in  sect.  1  of  the 
second  Act  of  1867,  and  1  am  not  prepared  to  say 
that "  articles  "  means  "  vehicles."    I  do  not  think 
it  does.    But  the  mode  in  which  costermongers 
canr  on  their  business  in  the  metropolis  is  per- 
fectly well  known,  and  it  is  a  matter  of  common 
knowledge  that  they  cannot  csrty  it  on  without 
trucks  or  barrows.    Here,   a^ain,   I   think  the 
second  Act  of  1867  would  be  illusory  and  deceptive 
if  it  were  not  read  as  a  statutory  permission  by 
the  Legislature  to  costermongers,  &c.,  to  carry  on 
their  business  in  the  way  in  which  they  invariably 
do  carry  it  on,  provided  only  that  they  comply 
with  the  police  regulations.    This  was  the  con- 
clusion arrived  at  in  fifummers'i  case,  for  the  special 
case  stated  that  there  was  no  evidence  to  show 
that  the  costermonger  there  was  acting  contrary 
to  the   police  regmations.    If  in  that  case  tb» 
court  meant  to  decide  that  sect.  65  of  Michael 
Angelo  Taylor's  Act  was  wholly  repealed  as  to 
costermongers,  &c.,  I  think  the  court  went  too  far. 
But  the  decision  on  the  facts  stated  was,  in  my 
opinion,  correct,  and  I  concur  in  their  view  <rf 
sect.  27  of  the  first  Act  of  1867,  and  in  their 
observations  on  the  phrase  "  powers  conferred  by 
this  Act"  which  occurs  in  that  section.      This 
view  of  the  construction  and  effect  of  the  Acts  of 
1867  is  in  no  way  opposed  to  52  &  53  Vict.  c.  63. 
B.  33,  which  was  so  much  relied  upon  by  Mr.  Avoiy 
in  his  very  able  argimient.    That  section  enact» 
(inter  alia),  that  where   an  act   constitutes  an 
offence  under  two  or  more  statutes,  the  offender 
shall,  unless  the  contrary  intention  appears,  be 
liable  to  be  prosecuted  and  punished  under  either 
of  those  statutes,  but  shall  not  be  liable  to  be 
punished  twice  for  the  same  offence.    This  enact- 
ment, when  applied  to  the  present  case,  leads  to 
the  following  results,  viz. :  When  costermongers. 
&c.,  carry  on  their  business  in  conformity  with 
the  police  regulations,  no  offence  against  any  Act 
is  committed,  and  the  section  has  no  application; 
but  where  costermongers,  &c.,  disobey  the  police 
regulations,  and  also  the  directions  of  the  vestry 
having  jurisdiction  over  them,    the    section  in 
question  does  apply,  and  such  oostei-mongers,  ^ 
can  be  proceeded  against  either  under  the  Police 
Acts  or  under  Michael  Angelo  Taylor's  Act,  bat 
they  cannot   be  punished    twice  for  the  same 
offence.     It  is  plain  from   this  that  the  same 
person  cannot  be  fined  under  both  Acts  for  ths 
same  offence;    but  in  the  case  supposed,  I  ap- 
prehend that  he  can  be  fined  and  have  his  bairoir 
seized  imder  Michael  Angelo  Taylor's  Act.    As 
in  this  case  there  is  no  evidence  that  the  plaintiff 
was  disobeying  the  police  regulations,  the  appeal 
must  be  dismissed.    But  I  cannot  part  with  the 
case  without  expressing  my  regi-et  that  the  law 
on  a  matter  of  so  much  importance  to  so  many 
persons  should  be   in  a  state  of  such  obscurity 
and  complexity.    Both  costermongers  and  vestries 
have  much  to  complain  of  in  the  existing  state  of 
the  statute  law  by  which  they  are  governed,  and 
I  trust  that  before  long  Parliament  will  give  the 
matter  the  attention  which  it  certainly  deserves. 
The  appeal  will  be  dismissed,  without  costs. 

Kay,  L.J. — ^By  sect.  65  of  57  Geo.  3,  c.  rxii, 
called    Michael   Angelo   Taylor's   Act,    it  m* 
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enacted  that  if  any  person  should  place  any 
^oods  cm  the  footway  or  carriageway  within  the 
jnrisdiction  of  the  Act,  except  for  the  necessary 
time  of  loading  or  vmloaduig,  and  should  not 
remoTe  them  when  required  by  the  commissioners 
or  other  persons  having  control  of  the  pavements, 
any  justice  of  the  peace  for  the  loc8uity  might 
issue  a  summons  and  subject  the  offender  to  a 
fine  of  40«.  for  the  first  offence,  or  for  a  subse- 
oDent  offence  not  exceeding  52. ;  and,  in  addition, 
tne  commissioners  might  seize  the  goods  or 
vehicles,  and  detain  them  until  the  penalty  should 
be  paid.  By  the  10  G^.  4,  c.  44,  in  1830,  a 
new  and  more  efficient  system  of  police  for  the 
metrcnMlitan  police  district  was  established,  and 
in  18®,  by  the  Metropolitan  Police  Act  (2  &  3 
"Vict.  c.  47)  various  provisions  were  made  for  the 
metropolitan  district,  and  amongst  others,  by 
sect.  54,  every  person  who  caused  any  cart,  truck, 
or  barrow  to  stand  longer  than  was  necessary  for 
loading  or  tmloading  was  made  liable  to  a  penalty 
of  408.,  and  to  be  teucen  into  custody  by  the  police 
without  warrant ;  and  by  sect.  60,  a  uke  penalty 
was  imposed  upon  any  person  who  should 
throw  or  lay  in  any  thoroughfare  coals  or 
other  materials,  except  building  materials, 
which  were  to  be  so  placed  or  inclosed  as  to 
prevent  mischief.  Sect.  74  provides  that  nothing 
therein  contained  should  be  construed  to  prevent 
any  person  being  liable  under  any  other  Act  to 
any  other  or  higher  penalty,  so  that  no  one  be 
punished  twice  for  the  same  offence.  Then  came 
the  Metropolis  Local  Management  Act  (18  &  19 
Yict.  c.  120),  which  it  has  been  decided  did 
not  interfere  with  57  Greo.  3,  c.  xxix. :  (Wyatt  v. 
Gems,  69  L.  T.  Eep.  N.  S.  456;  (1893)  2  Q.  B. 
225.)  This  is  made  quite  dear  by  25  &  26  Yict.  c. 
162,  s.  73,  which  provided  that  the  powers  of  the 
57  Greo.  3,  c.  xxix.,  should  apply  to  the  metro- 
polis as  defined  in  that  Act.  'xhe  Metropolitan 
Streets  Act  (30  &  31  Vict.  c.  134).  s.  6,  enacted, 
"No  goods  or  other  articles  shall  be  allowed  to 
rest  on  any  footway  or  other  part  of  a  street 
within  the  geneitil  limits  of  this  Act,  or  be  other- 
wise allowed  to  cause  obstruction  or  inconvenience 
to  the  passage  of  the  public,  for  a  longer  time 
than  may  be  absolutely  necessary  for  loading  or 
unloading  such  goods  or  other  articles  " ;  and  for 
each  offence  the  penalty  is  not  exceeding  408. 
Spaces  intervening  between  the  footway  and 
carriageway  over  which  the  public  have  a  right  of 
way  are  to  be  deemed  part  of  the  footway  for  the 
purposes  of  the  Act.  Sect.  27  provides  that  aU 
powers  conferred  by  that  Act  s^dl  be  deemed  to 
be  in  addition  to  and  not  in  derogation  of  any 
other  powers  conferred  by  any  other  Act  of 
Parliament,  and  any  snch  other  powers  may  be 
exercised  as  if  this  Act  had  not  passed ;  and  by 
sect.  28  the  Act  is  to  be  construed  as  one  with  the 
Metropolitan  Police  Acts.  I  am  of  opinion  that 
sect.  8  does  not  relate  to  carts,  waggons,  or 
harrows,  but  only  to  goods  and  other  articles 
which  may  be  loaded  or  unloaded  from  them.  It 
seems  to  have  been  thought  that  this  provision 
might  unduly  interfere  wiui  costermongers,  street 
hawkers,  or  itinerant  traders,  and  accordingly, 
by  31  Yict.  c.  5,  it  was  provided  that  the  6th 
section  of  the  last-mentioned  Act,  "prohibiting 
the  deposit  of  goods  in  the  streets,  shall  not  apply 
to  costermongers,  street  hawkers,  or  itinerant 
braders  so  long  as  they  carry  on  their  business  in 
accordance    with   the  regulations   from   time  to 


time  made  by  the  Commissioners  of  Police  with 
the  approval  of  the  Secretary  of  State,  and  so 
much  of  the  said  6th  section  as  refers  to  the  sur- 
face of  any  space  that  intervenes  in  any  street 
between  the  footway  and  the  carriageway  is 
hereby  repealed."  This  Act  is  to  be  construed  as 
one  with  the  Act  pai-t  of  which  it  repeals  or 
suspends.  It  only  relates  to  the  deposit  of  goods, 
and  has  no  reference  to  carts,  waggons,  or  barrows. 
The  Statute  Law  Envision  Act  1876  (38  &  39  Yict. 
c.  66)  repeals  the  last  part  of  the  section  of 
31  Yict.  c.  5,  as  to  the  spaces  between  the 
footway  and  carriageway ;  52  &  53  Yict.  c.  63,  s. 
33,  provides,  '•  Where  an  act  or  omission  con- 
stitutes an  offence  under  two  or  more  Acte,  or 
both  under  one  Act  or  at  common  law,  whether 
any  such  Act  was  passed  before  or  after  the  com- 
mencement of  this  Act,  the  offender  shall,  unless 
the  contrary  intention  appears,  be  liable  to  be 
prosecuted  and  punished  under  either  or  any  of 
these  Acte,  or  at  common  law,  but  shall  not  he 
liable  to  be  punished  twice  for  the  same  offence." 
It  would,  therefore,  be  impossible  to  say  that  sect. 
65  of  57  Greo.  3,  c.  xxix.,  or  any  part  of  it  was 
repealed  by  2  &   3  Yict.  c.  47,  sect.  54,  or  by 

30  &  31  Vict.  c.  134,  8.  6,  and  this  has  been 
decided  in  several  cases :  (see  Fulham  Board  of 
Worhs  V.  Smith,  48  J.  P.  375;  Back  v.  Holmet,  56 
L.  T.  Rep.  N.  S.  713!  51  J.  P.  693.)  Certain. 
regulations  have  been  made  by  the  Commissioners 
of  Police  and  approved  by  the  Secretary  of  State 
as  to  the  manner  in  which  costermongers  are  to 
cany  on  their  business.  One  set  of  these,  made 
in  1869,  points  out  that,  so  long  and  so  long  only 
as  their  business  is  carried  on  according  to  them, 
sect.  6  of  the  Metropolitan  Streets  Act  1867 
will  not  apply  to  them.  I  assume  that  in  the 
present  case  the  regulations  of  the  police 
have  been  observed  by  the  plaintiff.  What  is 
the  consequence  P  Simply  that  sect.  6  of  the  Act 
of  1867  does  not  apply  to  him — that  is,  wherever 
the  costermonger  is  at  liberty  to  place  his  barrow, 
he  is  not  prevented  by  that  statute  fi-om  deposit- 
ing goods  and  articles  on  the  pavement  or  street ; 

31  Vict.  c.  5,  does  not  repeal  or  interfere  at 
all  with  sect.  6  of  30  &  31  Yict.  c.  134,  except 
during  the  time  in  which  the  costeiouonger  is  obey- 
ing the  police  regulations.  It  does  not  repeal,  it 
omy  suspends,  the  opeiution  of  that  statute  during 
that  time.  Of  course,  it  cannot  have  any  larger 
operation  upon  any  of  the  other  Acts  ralating  to 
costermongers  to  which  it  does  not  refer.  Does 
it  suspend  these  Acte  during  the  same  period  ?  I 
must  assume  that  before  the  30  &  31  Yict.  c.  134, 
s.  6,  none  of  the  Metropolitan  Acts,  other  than  57 
Greo.  3,  prohibited  the  deposit  of  goods  on  the 
pavement  or  in  the  street,  as  was  done  by  the  Act 
So  &  31  Yict.  c.  134,  8.  6.  The  effect  therefore 
is,  that  during  the  suspension  of  the  30  &  31  Yict. 
c.  134,  s.  6,  no  Act,  except  57  Gieo.  3,  prevente  such 
deposit  of  goods.  If  30  &  31  Yict.  c.  134,  had 
never  been  enacted,  or  if,  being  enacted,  it  had 
never  been  repealed  or  suspended,  the  powers  of 
67  Greo.  3  would  not  have  oeen  interfered  with. 
It  is  argued  that  they  ai-e  now  interfered  with, 
not  because  of  the  suspension  of  30  &  31  Yict., 
but  because  of  the  condition  atteched  to  that  sus- 
pension. The  mere  repeal  or  suspension  of  that 
statute  would  not  have  had  this  effect.  It  is 
ascribed  entirely  to  the  condition  on  which  the 
suspension  tekes  place.  Is  it  within  the  power  of 
a  judicial  tribunal  to  hold  that,  where  a  statute 
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says  while  costermongers  observe  the  regulations 
of  the  police  they  shall  be  relieved  from  a  dis- 
ability imposed  by  a  partictilar  statute,  this  relieves 
them  during  the  same  period  from  other  disabili- 
ties imposed  by  a  different  statute  to  which  no 
reference  is  made  P  At  any  rate  can  such  an 
inference  be  drawn  as  to  a  different  disability  not 
referred  to  or  dealt  with  in  any  manner  in  the 
statute  which  is  suspended?  The  suspended 
statute  does  not  deal  with  their  barrows,  or  with 
carts,  waggons,  and  the  like,  only  with  goods  and 
articles  carried  upon  them.  How  can  a  condition 
attached  to  its  suspension  repeal  or  suspend 
another  statute  relating  to  carts,  waggons,  or 
barrows?  In  Braekley  v.  Vestry  of  St.  Mary, 
Battertea  (23  Q.  B.  Oiv.  486)  the  65th  section 
of  57  Gteo.  3,  c.  xxix.,  came  for  consideration 
before  the  Court  of  Appeal,  and  was  treated  as 
being  in  fuU  force.  No  one  seems  to  have  sug- 
gested that  it  was  repealed  or  suspended.  In 
Summers  v.  Holbom  District  Board  of  Works  (68 
L.  T.  Rep.  N.  S.  226 ;  (1893)  1  Q.  B.  612),  however, 
the  question  argued  before  us  arose,  and  it  was 
decided  that  the  effect  of  31  Yict.  c.  5,  was 
impliedly  to  repeal  57  Gleo.  3,  c.  zxix.,  s.  65,  because 
it  was  entirely  inconsistent  with  it.  That  statute, 
it  was  held,  said  in  effect :  "  If  you  carry  on  your 
business  as  you  are  directed  by  the  Commissioners 
of  Police,  nobody  shall  interfere  with  you."    I  am 

?uite  unable  to  take  this  view.  The  Acts  of 
867  read  together,  in  my  opinion,  mean  only 
this — ^no  goods  shall  be  allowed  to  rest  upon  any 
footway  or  street  longer  than  may  be  necessary 
for  loading  or  unloading  them,  except  in  the  case 
of  costermongers,  street  hawkers,  or  itinerant 
vendors,  to  whom  this  prohibition  is  not  to  apply 
so  long  as  they  carry  on  their  business  in  accord- 
ance with  the  police  regulations.  The  power 
which  was  given  by  the  57  Greo.  3  for  the  seizure 
of  barrows  does  not  seem  to  me  to  be  inconsistent 
with  this  legislation,  and  in  my  opinion  is  neither 
repealed  nor  suspended  by  it. 

Smith,  L.J. — The  question  in  this  case  is  one 
of  importance  to  a  large  body  of  men  who  ply 
their  trade  in  those  streets  of  the  metropolis  to 
which  Michael  Angelo  Taylor's  Act  (67  Geo.  3, 
c.  xxix.  (1817)  appUes,  and  also  to  the  authorities 
having  the  control  of  streets,  the  point  being 
whether  a  costermonger  can  be  dealt  with  by  a 
vestry  imder  the  provisions  of  sect  65  of  that  Act 
when  he  is  carrying  on  his  business  in  obedience 
to  the  regulations  made  in  that  behalf  by  the 
Commissioners  of  Police,  approved  of  by  the  Secre- 
taiT  of  State.  It  is  not  suggested  that  sect.  65 
of  Michael  Angelo  Taylor's  Act  has  been  expressly 
repealed,  and  in  my  judgment,  for  reasons  I 
wul  now  give,  it  is  still  in  force  unless  it  be 
as  regards  costermongers,  street  hawkers  and 
itinerant  traders  who  are  earning  their  living  in 
accordance  with  the  regulations  of  the  police. 
Michael  Angelo  Tsylor's  Act  was  an  Act 
for  better  paving,  improving,  and  regulating 
certain  streets  of  the  metropolis,  and  removing 
and  preventing  nuisances  and  obstruction  therein. 
Sect.  65  has  been  read  by  Lindley,  L.J.,  and 
I  will  not  read  it  again.  It  was  held  by  this 
coort,  afiSrming  the  judgment  of  Charles,  J. 
in  Braekley  v.  Vestry  of  St.  Mary,  Battersea  (23 
Q.  B.  Div.  486  (1889),  that  the  power  given  by  this 
section  to  the  vestry  to  seize  any  goods  or  hand- 
barrow  was  not  dependent  upon  there  having 
been  a  conviction  under  the   prior  part  of  the 


section.  The  point,  however,  which  is  now  raised, 
viz.,  whether  this  section  was  still  wholly  effectiTie. 
was  not  taken  or  alluded  to  in  the  case.  It  vas 
argued  before  us  on  behalf  of  the  coster- 
mongers that  Michael  Angelo  Taylor's  Act  wte 
impliedly  repealed  by  sect.  54,  sub-sect.  6.  of 
the  MetropoUs  Police  Act  1839  (2  &  3  Vict 
c.  47),  whereby  it  was  enacted  that  every  person 
who  should  cause  any  cart,  carriage,  truck,  or 
barrow  to  stand  longer  than  might  be  neces- 
sary for  loading  or  unloading,  or  who  hj 
means  of  any  cart,  carriage,  truck,  or  barrow, 
should  wilfully  interrupt  any  public  crossing,  or 
wilfully  cause  any  obstruction  in  any  pahUc 
thoroughfare,  should  be  liable  to  a  penalty  of  not 
exceeding  40«.  Apart  from  this  section  not 
covering  the  identical  offences  mentioned  in 
sect.  65  of  Michael  Angelo  Taylor's  Act  different 
answers  may  be  given  to  this  argument.  Fiistand 
foremost,  sect.  74  of  the  Act  of  1839  expressly 
enacts  that  it  is  not  to  repeal  any  local  Act  con- 
taining penalties.  Secondly,  twenty-three  years 
after  the  passing  of  the  Police  Act  of  1839,  viz, 
in  1862,  the  Legislature  in  sect.  73  of  the  Metit)- 
polis  Local  Management  Act  (25  &  26  Vict  c.  102) 
recognised  the  then  existence  of  Michael  Angelo 
Tayu>r's  Act,  and  as  late  as  1884  Stephen,  J.— tlie 
Lord  Chief  Justice  doubting,  but  not  disa^reeiii); 
— held  that  the  provision  about  leaving  hand- 
barrows  in  a  street  in  Michael  Angelo  Taylor's  Act 
was  not  repealed  by  the  Police  Act:  {FMam 
Board  of  Works  v.  Smith,  48  J.  P.  375.)  Thirdly, 
that  sect.  33  of  the  Interpretation  Act  1889  (32  k 
33  Vict  c.  63)  enacts  that,  where  an  act  or 
omission  constitutes  an  offence  under  two  or 
more  Acts,  or  both  under  an  Act  and  at  common 
law,  whether  any  such  Act  was  passed  before  or 
after  the  commencement  of  this  Act,  the  offender 
shall,  tmless  the  contrary  intention  appears,  be 
liable  to  be  prosecuted  and  punished  under  either 
or  any  of  these  Acts  or  common  law,  but  shall  not 
be  liable  to  be  punished  twice  over,  and  that  no 
contrary  intention  in  this  Police  Act  appeared. 
It  is  cleai-,  to  my  mind,  that  there  has  oeen  no 
repeal  by  implication  of  sect.  65  of  Michael  Angelo 
Taylor's  Act  by  any  Act  prior  to  the  Streets 
Amendment  Act  1867,  and  what  is  the  effect  of 
this  Act  when  read  in  conjunction  with  the 
Sti-eets  Acts  1867  as  regards  costermongers  is  now 
to  be  decided.  In  1893  the  Lord  Chief  Justice  and 
Cave,  J.,  in  the  case  of  Summers  v.  Holbom  Ditlriet 
Board  of  Works  (68  L.  T.  Rep.  N.  S.  226;  (1898) 
1  Q.  6.  612),  held  that  sect.  65  of  Michael  Angelo 
Taylor's  Act  was  repealed  by  the  Metropolitui 
Sti'eets  and  Streets  Amendment  Acts  of  1867  m 
regards  costermongers.  This  being  a  decision 
upon  a  case  stated  by  a  justice  in  a  criminal 
matter,  no  appeal  could  be  had  thereon ;  so  the 
vestry  of  St.  Mary,  Newington  (the  present  defen- 
dants) determined  to  raise  the  same  point  in  » 
civil  action  and  thus  get  to  this  court  and  if 
necessary  to  the  House  of  Lords,  so  as  to  review 
the  decision  in  Summers  v.  Holborn  District  Board 
of  Works  {ubi  sup.)  with  which  they  were  disaatis- 
ned.  To  bring  this  about  the  y&ibry  seized  the 
plaintiff's  barrow  in  the  Walworth-road,  pur- 
porting to  act  under  sect.  65  of  Michael  Angelo 
Taylor^s  Act.  The  plaintiff  (the  costermonger) 
thereupon  brought  trover  for  his  barrow,  and  the 
vestry  justified  under  sect.  65,  and  thus  rained  the 
point  whether  that  section  can  be  now  relied  np(ffl 
against   a   costermonger   or   not.    Although  it 
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appeals  from  the  evidence  that  aince  the  judraieiit 
in  SummerB  v.  Solbom  Digtriet  Board  of  Works 
(ubi  sup.)  in  Feh.  1893  the  costermongere  have 
been  continoallj  breaking  the  police  regulations 
of  the  28th  Dec.  1869  by  what  they  did  with  their 
barrowB  in  the  Walworth-road,  yet  it  was  not 
proved  that  when  the  plaintiffs  barrow  was  seized 
by  the  defendants  he  was  then  acting  in  contra- 
vention  of  the  police  regulations.  This  case  must 
therefore  be  decided  upon  the  assumption  that  the 
plaintiff  when  his  barrow  was  taken  was  carrying 
on  his  business  in  accordance  with  the  regulations 
made  by  the  Commissioners  of  Police.  Now,  the 
Metropolitan  Streets  Act  1867  (30  &  31  Yict.  c. 
ISi)  by  sect.  6  enacts  that,  no  goods  or  other 
articles  should  be  allowed  to  rest  on  any  footway 
or  other  part  of  a  street,  or  be  otherwise  allowed 
to  cause  obstruction  or  inconvenience  to  the 
passage  of  the  public  for  a  longer  time  than  may 
be  absolutely  necessary  for  lot^ng  or  unloading 
such  goods  or  other  articles,  and  that  any 
person  contravening  this  section  was  made  liable 
to  a  penalty  of  not  exceeding  40«.  It  was 
also  enacted,  that  any  space  between  the  footway 
and  the  carriageway  should,  notwithstanding 
any  claim  of  any  person  by  prescription  or  other- 
wise to  the  deposit  or  exposure  for  sale  of  any 
goods  or  other  articles  on  such  space,  be  deemed 
to  be  part  of  the  footway.  By  sect.  3  of  the 
Streets  Amendment  Act  1867,  that*  Act  is  to  be 
construed  as  one  with  the  Streets  Act  of  1867,  and 
sect.  1  of  the  Amendment  Act  is  as  follows :  "  The 
6th  section  of  the  Metropolitan  Streets  Act  1867, 
prohibiting  the  deposit  of  goods  in  the  street, 
shall  not  apply  to  costermongers,  street  hawkers, 
or  itinerant  traders,  so  long  as  they  carry  on  their 
business  in  accordance  with  the  regulations  from 
time  to  time  made  by  the  Commissioners  of  Police 
with  the  approval  of  the  Secretary  of  State."  It 
will  be  seen  that  the  Amendment  Act  of  1867  does 
not  only  enact  that  sect.  6  of  the  Act  of  1867  shall 
not  apply  to  costermongers,  &c.,  but  goes  beyond, 
and  as  to  what  is  the  true  meaning  of  what 
it  has  enacted  further,  in  my  judgment,  is  the 
real  point  in  this  case.  Now  one  thing  is 
clear.  If  the  costermonger  does  not  cany  on  his 
business  in  accordance  with  the  police  regulations, 
then  sect.  6  is  to  apply  to  him,  and  uso,  as  it 
appears  to  me,  sect.  65  of  Michael  Angelo  Taylor's 
Act,  for  that  section  is  not  repealed  by  sect.  6  of 
the  Streets  Act  1867,  or  by  any  Act  passed  prior 
to  ihe  Streets  Amendment  Act  of  1867,  and  if  a 
ooetennonger  cannot  bring  himself  within  this 
last  Act  and  prby  in  aid  its  provisions,  in  my 
judgment  both  sect.  65  of  Michael  Angelo  Taylor's 
Act,  as  also  sect.  6  of  the  Streets  Act  of  1867, 
apply  to  him,  and  he  can  be  proceeded  against 
under  either,  so  long  as  he  is  only  proceeded 
against  for  the  same  offence.  I  will  first  read 
sect.  6  of  the  Streets  Act  of  1867  in  the  way  the 
vestry  say  that  it  should  be  read,  viz.,  that  it  only 
applies  to  the  case  of  goods,  and  not  to  the  vehicle 
containing  the  goods,  and  I  will  then  read  therein 
the  Streets  Amendment  Act  of  1867  (31  Yict.  c.  5) 
and  see  how  matters  then  stand.  These  two  Acts, 
in  my  judgment,  read  together  as  follows :  No 
goods  shall  be  allowed  to  rest  on  any  part  of  a 
street  or  be  otherwise  allowed  to  cause  obstruction 
or  inconvenience  for  a  lonser  time  than  may  be 
absolutely  necessary  for  loading  or  unloading  such 
goods,  ^cepting  in  the  case  of  a  costermonger 
canying  on  bis  Dusiness  in  accordance  with  the 


regulations  of  the  Commissioners  of  Police, 
sanctioned  by  the  Secretary  of  State,  in  which 
case  they  may.  This  is  the  only  way  I  can  read 
these  two  sections  together  and  give  effect  to  the 
words,  "  so  long  as  the  costermonger  carries  on 
his  business  in  accordance  with  the  regulations 
from  time  to  time  made  by  the  Commis- 
sioners of  Police,  with  the  approval  of  the  Secre- 
tary of  State."  If  this  be  not  the  true  reading  of 
the  Streets  Amendment  Act  of  1867,  when  read 
with  the  Streets  Act  1867,  and  sect.  65  of  Michael 
Angelo  Taylor's  Act  is  left  wholly  untouched,  this 
piece  of  legislation  is  illusory  and  a  sham.  It  is  true 
that  by  it  a  costermonger,  if  he  leaves  goods  in  a 
street  longer  than  is  necessary  for  loading  or 
unloading  them,  if  he  obeys  the  police  regulations, 
avoids  a  penalty  ranging  from  a  farthing  to  forty 
shillingB  ;  yet,  if  this  reading  be  not  correct,  and 
sect.  65  of  Michael  Angelo  Taylor's  Act  is  wholly 
repealed,  in  the  same  circumstances,  and  for  the 
very  same  act,  he  is  left  liable  to  a  penalty  imposed 
by  an  Act  passed  just  fifty  years  before  of  a 
minimum  of  forty  shillings,  to  be  increased  if 
the  offence  is  re^)eated  to  a  possible  5!., 
together  with  the  liability  of  having  his  barrow 
seized  and  impounded.  I  cannot  think  that  this 
is  the  true  interpretation  of  this  legislation,  and 
in  my  judgment  these  two  sections  of  the  Acts  of 
1867,  when  read  together,  as  I  am  bound  to  read 
them,  enact  what  1  have  stated  as  regards  coster- 
mongers, street  hawkers,  and  itinerant  traders. 
These  sections  when  so  read  are  manifestly  repug- 
nant and  contradictory  to  sect.  65  of  Michael 
Angelo  Taylor's  Act,  so  fai-  as  costermongers  are 
concerned.  By  sect.  65  under  no  circumstances  is 
a  costermonger  to  be  allowed  to  place  his  goods 
upon  a  street  after  he  has  been  told  to  remove 
them,  whereas  by  the  two  sections  of  the  Acte  of 
1867  he  may  if  he  obeys  the  police  regulations.  In 
other  words,  by  sect.  6i5  of  Michael  Angelo  Taylor's 
Act,  if  a  costermonger  does  act  A,  it  shall  be  an 
offence  even  if  he  conforms  to  the  regulations  of 
the  police ;  whereas,  by  the  statutes  of  1867,  if  he 
does  the  very  same  act  it  shall  not  be  an  offence 
if  he  conforms  to  the  same  regulations.  These 
statutes  cannot,  as  it  seems  to  me,  as  regards 
costermongers,  stand  together,  and  I  also  find  the 
contraiy  intention  appearing  which  is  necessary  to 
except  the  case  out  of  the  provisions  of  sect.  33  of 
the  Interpretation  Act  1889,  for  it  seems  to  me 
impossible  for  the  Legislature  to  have  intended  at 
one  and  the  same  time,  for  the  same  act,  if  a 
costermonger  obeys  the  regulations  of  the  police 
he  shall,  and  yet  shall  not,  be  guilty  of  an  offence. 
If  the  question  in  this  case  had  arisen  about  the 
goods  of  a  costermonger  left  resting  in  a  street  for 
a  longer  time  than  necesssry  for  loading  or  un- 
loading the  same,  in  my  judgment  the  Amend- 
ment Act  of  1867  gives  the  costermonger  liberty 
to  carry  on  his  business  as  regards  his  goods  in 
accordance  with  the  regulations  of  the  police 
countersigned  by  the  Secretary  of  State,  and  con- 
sequently he  cannot  be  interfered  with  when  so 
doing  either  by  the  vestry  or  the  police.  Now 
comes  the  next  point:  Are  the  appellanto  (the 
vestry)  right  when  they  say  that  sect.  6  of  the  Act 
of  1867  only  applies  to  goods  of  the  costermonger, 
and  not  to  his  barrow  in  which  he  conveys  his 
goods.  It  would  be  a  singular  i-esult  if  a  coster- 
monger obeying  the  regulations  of  the  x>olice  as  to 
his  goods  was  to  be  free  from  molestation  by 
either  the  vestry  or  the  police ;    whereas,  if  be 
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obeyed  the  regulations  of  the  police  as  to  his 
barrow,  he  was  liable  to  be  molested  by  the  vestry. 
The  words  of  the  Amendment  Act  of  1867  are, 
"  so  long  as  they  carry  on  their  business,"  &c. 
Surely  the  business  ot  a  costemionger  has  as 
much  to  do  with  his  barrow  as  with  his  goods. 
Who  ever  heard  to  the  contrary  P  And  I  cannot 
think  that  the  Act  when  it  referred  to  Ms  carrying 
on  his  business  only  had  reference  to  his  goods.  I 
own  that  much  is  to  be  said  in  favour  of  the  con- 
struction of  sect.  6  of  the  Act  of  1867  only  apply- 
ing to  goods,  and  this  is  a  difficulty ;  but  I  am  not 
prepared  to  place  this  restricted  construction 
■upon  it  as  is  contended  for  by  the  vestry  in  view 
of  the  result  which  would  thus  be  brought  about. 
It  seems  to  me  that  sect.  6  is  capable  of  being 
read  as  follows:  No  article  (this  may  include  a 
handbarrow,  for  a  handbarrow  is  an  article)  shall 
be  allowed  to  cause  obstruction  or  inconvenience 
to  the  passage  of  the  public  for  a  longer  time 
than  may  be  necessai-y  for  loading  or  unloading 
such  article  (i.e.,  a  handbarrow),  and  that  this 
section  is  not  necessarily  confined  to  a  coster- 
monger's  goods  as  distinguished  from  the  vehicle 
in  which  he  carries  his  goods.  I  am  aware  that 
the  Amendment  Act  speaks  of  goods.  The  point 
taken  that  that  part  of  sect.  6  which  deals  with  the 
deposit  or  exposure  for  sale  of  any  g^ds  or  other 
articles  upon  the  surface  between  the  footway  and 
carriageway  must  refer  to  goods  deposited 
or  exposed  for  sale,  and  consequently  cannot 
include  barrows,  in  my  judgment,  is  not  well 
founded,  for  there  are  many  spaces  between 
a  footway  and  carriageway  where  handbarrows 
and  other  vehicles  are  deposited  or  exposed  for 
sale.  The  suggestion  of  Mr.  Avory  on  behalf  of 
the  vestry,  that  the  Amendment  Act  was  passed 
to  repeal  this  last  part  of  sect.  6,  and  nothing 
more,  is,  in  my  opinion,  untenable.  I  must  also 
point  out  that,  if  sect.  6  of  the  Act  of  1867  only 
applies  to  goods,  as  the  vestry  contend,  the  police 
regulations  made  on  the  29th  Deo.  1869  by  the 
Oommissioners  of  Police  of  the  Metropolis,  and 
approved  by  Her  Majesty's  Principal  Secretary 
ot  State,  for  regulating  the  carrying  on  of  the 
business  of  costermongers  (street  hawkers  and 
itinerant  traders  included)  within  the  metropolis, 
are  as  illusoiy  as  the  statutes.  These  regulations 
deal  with  the  barrows,  carts,  or  stalls  of  coster- 
mongers, and  how  they  are  to  be  placed  in  the 
streets,  which,  if  the  vestry's  construction  of  the 
Acts  of  1867  is  correct,  should  have  been  made 
applicable  to  goods  only.  For  these  reasons  I 
am  of  opinion  that,  so  long  as  a  costermonger 
carries  on  his  business  in  accordance  with  the 
regulations  fi"om  time  to  time  made  by  the  Com- 
missioners of  Police,  with  the  approval  of  the 
Secretary  of  State,  he  is  at  liberty  to  do  so,  and 
he  is  not  liable,  as  regards  either  his  goods  or  his 
barrow,  to  be  proceeded  against  under  sect.  6  of 
the  Act  of  1867,  or  under  sect.  65  of  Michael 
Angelo  Taylor's  Act.  If,  however,  the  coster- 
monger does  not  conform  to  the  police  regulations, 
sect.  65  of  Michael  Angelo  Taylor's  Act,  as  also 
sect.  6  of  the  Act  of  1867,  stand  untouched,  and 
he  may,  as  before  stated,  be  proceeded  against 
under  either,  but  only  under  one  for  the  same 
offence.  It  was  said  on  behalf  of  the  appellants 
that  in  the  case  of  Summers  v.  Holhom  District 
Board  of  Works  («W  sup.)  the  coui-t  had  not  had 
its  attention  called  to  the  Interpretation  Act  of 
1889,  nor  to  the  fact  that  Michael  Angelo  Taylor's 


Act  was  incoii)orated  into  the  Metropolis  Local 
Management  Act  of  1862  ;  and  also  that  the  court 
had  not  considered  what  would  be  the  result  if 
the  costermongers  had  not  carried  on  their  basi- 
ness  in  accordance  with  the  ]x>lice  regulatioiu. 
That  case  was  decided  upon  the  admitted  fact 
that  the  costermongei's  had  obeyed  the  police 
regulations.  In  my  judgment  these  criticismado 
not  efEect  the  validity  of  the  judgment  arrived  at; 
and  I  think,  if  confined  to  the  case  of  a  cosier- 
monger  who  obeys  the  police  regulations,  for  the 
reasons  above,  that  it  was  correct.  I  agree  »itli 
Cave,  J.'s  construction  of  the  word  "powers "  in 
sect.  27  of  the  Streets  Act  of  1867.  The  case  of 
Fortescue  v.  The  Vestry  of  8t.  Matthew,  Bethval 
Green,  in  April  1891  (65  L.  T.  Bep.  N.  S.  256; 
(1891)  2  Q.  B.  170),  which  wa«  cited,  does  not 
touch  this  case.  In  that  case  sect.  72  of  Michad 
Angelo  Taylor's  Act  was  held  to  be  repealed  by 
the  Metropolitan  Building  Act  1855,  and  the 
present  question  did  not  arise.  Nor  does  the  mse 
of  Wyatt  V.  Gems,  in  June  1893  (69  L.  T.  Ect. 
N.  S.  456;  (1893)  2  Q.  B.  226),  where  it  was  held 
that  sect.  65  of  Michael  Angelo  Taylor's  Act  vas 
not  repealed,  as  regards  thenanging  out  of  articles 
in  front  of  houses,  by  the  Metropolis  Management 
Act  1835,  for  in  that  case  the  court  had  not  to 
deal  with  the  Streets  Acts  of  1867.  For  the 
reasons  above  I  am  of  opinion  that  the  pro  form 
judgment  of  the  Divisional  Court,  which  was 
given  in  accordance  with  that  in  Summtn  t. 
Solhom  District  Board  of  Works  (itfti  tup.),  witii- 
out  argument,  should  be  upheld,  and  this  appeal 
dismissed  with  costs.  Appeal  di«nis,ed. 

Solicitors  for  the  appellants.  Lawless  and  Co. 
Solicitors  for  the  respondents,  F.  J.  OBri» 
Hale;  Matthew  H.  Rale. 


March  14, 15, 16,  20,  and  April  7. 
(Before  Lindlet,  Kay,  and  Smith,  L JJ.) 
Tebnbs  «.  The  General  and  Comhebcui. 
Investment  Tbtjst  Limited,  (a) 

APPEAL  FROM  THE  CHANCBBT  DIVISION. 

Company  —  Dividends  —  Excess  of  income  over 
expenditure — Depreciation  of  capitcd — Beitc- 
tion  of  capital — tlltra  vires. 

A  motion  was  Tnade  to  restrain  the  directors  of  * 
company  from  deelari}ig  a  dividend  on  Ou 
ground  that,  although  theri  was  an  exeett 
of  receipts  over  expenditure,  there  teas  at  tte 
sama  time  a  depreciation  of  capital.  The  com- 
pany's capital  of  600,0002.  had  aU  been  isnui 
and  fully  paid  up,  and  converted  into  stock  (f 
two  classes — preferred  and  deferred.  B  W 
also  borrowed  300,0002.  on  debentures.  That 
funds  had  all  been  invested  in  aceordanee  wttt 
the  mem^nundum  of  association,  and  the  present 
inarket  value  of  the  investments  was  neor^ 
655,000{.  Of  this  depreciation  it  was  ifa<M 
that  75,000£  was  absolutely  lost.  Chaitgt*  <^ 
investment  had  been  inade  from  Hme  to  ti«t, 
toith  the  result  that  27,0002.  had  been  renlued 
and  carried  to  a  reserve  fund.  During  the  psi 
year  the  receipts  of  the  company  from  inttst- 
ments  exceeded  the  expenditure  by  23,0002.,  bmI 

(a)  Beportad  by  J.  Sandersok  knd  E.  A.  ScKATCELiT,  EiV-i 
Bu-risiera  at-L«w. 
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the  directors  proposed  to  declare  a  dividend  out 
of  this  excess. 

The  company  was  formed  to  raise  money  arid 
invest  it  in  certain  securities,  and  to  receive  the 
dividends  and  income  thereof  and  apply  them 
according  to  the  articles.  The  articles  provided 
for  investment  and  for  change  of  investment, 
and  maintaining  as  nearly  as  possible  the  rela- 
tive rights  between  capital  and  income.  The 
receipts  of  the  company  in  respect  of  income  from 
investments  were  to  he  applicable  (1)  to  the  pay- 
■meni  of  a  dividend  at  5  per  cent,  per  annum  on 
the  preferred  stock  ;  (2)  to  the  payment  of  such 
a  dlviJiend  on  the  deferred  stock  as  the  same 
should  suffice  to  pay.  The  trustees  had  power 
to  create  a  reserve  fwnd  to  meet  eontingennes,  or 
for  equalising  dividends,  or  for  other  purposes, 
and  to  declare  interim  dividends.  Surplus  assets 
in  a  veinding-up  were  to  he  applied  in  repaying 
the  amount  pad  up  on  preferred  stock,  and  then 
en  deferred  stock,  and  the  residue  divided  in 
proportion  to  the  nom,inal  capital  held  by 
members. 

Held,  that  the  payment  of  the  dividend  was  not 
alt^  ripes. 

Decision  of  Stirling,  J.  affirmed. 

This  was  a  motion  by  William  Henir  Vemer  to 
restrain  the  defendants,  the  Genei'al  and  Com- 
mercial Investment  Trust,  and  the  dii-ectors,  from 
declaring  and  from  disti-ibutine  among  the 
members  of  the  company  any  dividend  in  respect 
of  the  financial  year  of  the  company  terminating 
on  the  28th  Feb.  1894.  The  plaintiff,  W.  H. 
Yemer,  was  suing  on  behalf  of  himself  and  all 
other  stockholders  of  the  defendant  company. 

The  company  was  incorporated  on  the  26th 
Jan.  1888,  mider  a  memorandum  and  articles  of 
association,  with  a  capital  of  600,000i.  in  60,000 
shares  of  102.  each,  all  issued  and  fuUy  paid  up 
and  converted  into  two  classes  of  stock,  preferred 
and  deferred. 

The  company  had  also  borrowed  300,OOOZ. 
secured  by  a  floating  charge  on  all  the  assets  of 
the  company.  The  900,OOiOi.  had  been  invested  in 
securities  authorised  by  the  memorandum  of 
association.  The  present  market  value  of  the 
mvestments  was  nearly  655,OO0Z.  Of  the  240,0001. 
or  tliereabouts  of  depreciation,  the  judge  found 
on  the  evidence  that  75,0002.  in  respect  of  capital 
must  be  regarded  as  absolutely  lost.  The  net 
result  of  changes  made  in  the  original  invest- 
ments was  a  gain  of  27,0002.,  which  had  been 
carried  to  a  reserve  fund,  and  this  it  was  not 
proposed  to  touch.  The  receipts  of  income  from 
mvestments  for  the  past  year  exceeded  the  ex- 
penditure by  23,0002.  The  present  motion  raised 
the  question  whether,  with  a  loss  in  inspect  of 
capital  of  75,0002.,  a  dividend  could  lawfully  be 
declared  and  paid. 

The  objects  of  the  company  were  thus  defined 
in  the  memorandum  of  association : 

lit.  (a).  To  raise  money  by  share  capital  and  invest 
the  amount  thereof  in  or  otherwise  to  acquire  and  hold 
any  of  [certain  investments  therein  apecifled] ;  (6)  to 
boirow  or  raise  money  by  the  iaane  or  sale  of  any  bonds, 
mortga^s,  debentorea,  or  debenture  stock  of  the  com- 
pany, or  in  any  other  manner ;  to  receive  money  on 
deposit  at  interest  or  otheririae ;  and  to  invest  the 
money  so  obtained  in  any  aaoh  investments  as  aforesaid, 
ptorided  that  the  total  amount  of  bonds,  mortgages, 
debentures,  or  debentnre  stock  ontstanding  at  any  one 
time  shall  not  exceed  one  half  of  the  amount  of  the 


share  capital  for  the  time  being  issued  and  subscribed ; 
(c)  to  acquire  any  anch  investments  as  aforesaid  by 
original  subscription,  tender,  or  otherwise,  and  whether 
or  not  fully  paid  up  to  make  payments  thereon  as  called 
up,  or  in  advance  of  calls  or  otherwise  ;  to  subscribe  for 
the  same  either  conditionally  or  otherwise ;  to  vary  any 
anch  investments ;  and  generally  to  sell,  exchange,  or 
otherwise  dispose  of,  deal  with,  or  turn  to  account  any 
of  the  asaets  of  the  company ;  (i)  to  receive  dividends, 
income,  profits,  bonusec,  and  advantages  of  every 
description  from  time  to  time  payable  or  receivable  in 
respect  of  the  company's  investments,  and  to  apply  the 
eame  respectively,  according  to  the  provisions  of  the 
articles  of  association  in  force  for  the  time  being ;  (v) 
the  capital  of  the  company  is  1,200,0001.  divided  into 
120,000  shares  of  101.  each,  to  be  converted  when  and 
as  from  time  to  time  fully  paid  up  into  equal  moieties  of 
preferred  and  deferred  stock  ;  the  preferred  stock  to  be 
entitled  to  receive  a  preferential  dividend  of  S  per  cent, 
per  annum,  not  cumulative,  and  payable  only  out  of  the 
profits  of  each  year  before  any  dividend  for  such  year  is 
paid  on  the  deferred  stock. 

The  material  clauses  in  the  articles  of  associa- 
tion were : 

80.  The  share  and  debenture  capital  moneys  of  the 
company,  including  any  moneys  received  from  the  pay- 
ment off  of  investments  or  securities,  shall,  after  paying 
thereout  all  expenses  of  a  capital  nature,  be  invested  in 
investments  and  securities  of  the  kind  mentioned  in  the 
memorandum  of  association,  with  such  limitations  on 
the  amoont  of  any  particcdar  security  held  as  therein 
provided. 

81.  The  trustees  shall,  on  maMog  any  change  of  in- 
vestment or  other  financial  transaction  of  the  company, 
maintain  as  nearly  as  possible  the  relative  rights  of  and 
separation  between  capital  moneys  and  income,  and  shall 
deal  with  the  same  accordingly,  and  shall  have  power  to 
make  all  appointments  necessary  in  that  behalf. 

Art.  83  provided  that  an  annual  sum  as  therein 
specified  should  be  set  aside  by  the  trustees  out  of 
the  revenue  of  the  company  for  management 
expenses. 

By  art.  84,  subject  to  the  rights  of  members 
holding  share  capital  issued  upon  special  condi- 
tions, the  receipts  of  the  company  fi-om  the 
dividends,  income,  profits,  bonuses,  and  advan- 
tages should  be  applicable  for  a  5  per  cent,  divi- 
dend for  the  particular  year  on  the  preferred 
stock,  and  then  for  such  a  dividend  on  the  deferred 
stock  as  it  might  suffice  for. 

85.  The  trostees  may,  before  recommending  any 
dividend,  set  aside  out  of  the  profits  of  the  company 
such  sum  as  they  think  proper  as  a  reserve  fund. 

Art.  86  gave  power  "where  in  the  opinion  of 
the  trustees  the  profits  of  the  company  permit " 
to  declare  interim  dividends  on  both  classes  of 
stock  without  the  preferred  stockholders  having 
a  right  to  have  any  deficiency  on  the  year  made 
up. 

By  art.  110  the  surplus  assets  on  a  winding-up 
were  to  be  applied — first,  in  repaying  the  holders 
of  prefen-ed  stock  the  amount  paid  np,  then 
the  holders  of  deferred  stock  the  amount  paid 
up,  and  the  residue  divided  among  the  members 
in  proportion  to  the  nominal  amoimt  of  their 
capital. 

Oraham  Hastings,  Q.G.  and  A.  R.  Kirby,  for  the 
plaintiff,  contended  that  the  payment  of  a  dividend 
under  the  circumstances  would  be  u2(ra  vires,  and 
that  Lee  ▼.  Neuehaiel  Asphalts  Company  (61 L.  T. 
Rep.  N.  S.  11 ;  41  Ch.  Div.  1),  and  the  judgments 
of  Cotton  and  Lindley,  L. JJ.,  had  reference  only 
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to  the  particular  case  with  which  the;  were  deal' 
ing.    They  also  referred  to 

lAihhoei  T.   Britith  Bank    of  South  America,   67 
L.  T.  Bep.  N.  S.  74;  (1892)  2  Ch.  198. 

Brtekley,  Q.C.  and  H.  T.  Eve  for  the  defendants. 
— The  object  of  the  company  is  not  to  traffic  in 
securities,  but  to  invest  in  certain  securities  and  to 
divide  the  fruit  of  doing  that;  iii.  (a)  (6)  of  the  memo- 
randum gives  power  to  raise  and  borrow  money  and 
to  invest  it,  but  there  is  a  limitation  on  borrowing, 
and  the  creditors  will  only  be  creditors  to  one- 
third  of  the  actual  invested  money ;  iii.  (c)  does  not, 
we  submit,  speak  of  trafficking  in  securities ;  iii.  (t) 
means  to  receive  the  substantial  profitable  income, 
and  to  deal  with  that ;  arts.  80,  81,  contain  a  very 
careful  provision  for  the  separation  of  income  and 
capital.  Under  art.  85  it  is  within  the  trustees' 
discretion  to  retain,  but  they  are  not  bound  to  do 
so.  Under  art.  86,  if  the  trustees  declare  an 
interim  dividend  and  their  anticipations  of  pros- 
perity are  not  realised,  the  preferred  stockholders 
may  receive  less  than  their  5  per  cent.  The  effect 
of  the  judgment  of  Cotton,  L.J.  in  Lee  v.  The 
Neuchdtel  Asphalie  Company  is,  that  you  may 
divide  the  fruits  of  a  wasting  property,  and  if  the 
directors  have  acted  fairly  and  reasonably  in 
ascertaining  that  the  division  is  of  profits  and  not 
of  capital,  the  court  is  very  unwilling  to  interfere. 
Lubbock  V.  British  Bank  of  South  America  would 
be  in  point  if  there  had  been  an  increase  in  value 
and  it  was  proposed  to  divide  the  increased  value. 
The  question  there  was,  whether  under  the  consti- 
tution of  the  company  their  margin  was  divisible 
as  dividend,  and  it  was  held  that  it  was. 
[Stiblino,  J. — Ohitty,  J.  does  not  appear  to  have 
dealt  with  it  on  that  footing.]  Having  regard  to 
the  objects  of  the  company,  if  there  is  a  loss  which 
does  not  result  from  the  carrying  out  of  your 
objects  yon  are  entitled  to  disregai'd  it.  If  the 
company  three  years  ago  retained  sufficient  to 
pay  ofE  its  debts,  the  creditors  have  no  interest 
m  the  matter.  They  referred  to  the  judgment  of 
Jessel,  M.R.  in  Be  JEbbw  Vale  Steel,  Iron,  and  Coal 
Company  (36  L.  T.  Hep.  N.  S.  308 ;  4  Ch.  Div., 
at  p.  831). 

Hastings,  in  rep^^,  referred  to  the  judgment  of 
Cotton  L.J.  in  Be  Tambracherry  Estates  Company 
(52  L.  T.  Rep.  N.  S.  712,  714 ;  &  Ch.  Div.  689). 

Cur.  adv.  vuU. 

March  6.— Stibling,  J.,  after  stating  the  facts, 
said  that,  though  the  action  was  a  friendly  one,  it 
was  of  great  importance  to  the  directors,  for,  if 
they  paid  dividends  out  of  capital  wrongfully,  it 
would  be  a  very  serious  thing  for  them  in  the 
event  of  the  company  subsequently  going  into 
liquidation,  and  it  was  from  a  legal  point  of  view 
veiT  important,  this  being  the  first  time  the  court 
had  been  asked  to  declare  whether  dividends 
could  lawfully  be  declared  under  such  circum- 
stonces.  His  Lordship  continued  : — ^Up  to  a 
certain  point  the  law  upon  the  subject  is  clear. 
The  general  proposition  may  be  usefully  stated 
from  the  judgment  of  Lord  HerscheU,  L.C.  in 
Trevor  v.  Whitwmih  (57  L.  T.  Bep.  N.  S.,  at  p.  459  ; 
L.  Rep.  12  App.  Cas.,  at  p.  415).  "  The  Companies 
Act  lo€2  requires  (sect.  8)  that  in  the  case  of  a  com- 
pany where  the  liability  of  shareholders  is  limited, 
the  memorandum  shall  contain  the  amount  of  the 
capital  with  which  the  company  proposes  to  be 
registered,  divided  into  shares  of  a  certain  fixed 


amount ;  and  provides  (sect.  12)  that  such  a  com- 
pany may  increase  its  capital  and  divide  it  into 
shares  of  a  larger  amount  than  the  existing 
shares,  or  convert  its  paid-up  shares  into  stock, 
but  that  "  save  as  aforesaid,  no  alterations  shall 
be  made  by  any  company  in  the  conditions  con- 
tained in  its  memorandum  of  association."  What 
is  the  meaning  of  the  distinction  thus  drawn 
between  a  company  without  limit  on  the  liability 
of  its  members  and  a  company  where  the  liabili^ 
is  limited,  but,  in  the  latter  case,  to  assure  to 
those  dealing  with  the  company  that  the  whole  of 
the  subscribed  capital,  unless  diminished  by 
expenditure  on  the  objects  defined  by  the  memo- 
randum, shall  remain  available  for  the  discharge 
of  its  liabilities  P  The  capital  may,  no  doubt*  be 
diminished  by  expenditure  upon  and  reasonably 
incidental  to  all  the  objects  specified.  A  part  of 
it  may  be  lost  in  canyinf  on  the  business  opera- 
tions authorised.  Of  uiis  all  persons  trusting 
the  company  are  aware,  and  take  tlie  risk.  But  I 
think  they  have  a  right  to  rely,  and  were  intended 
by  the  Legislature  to  have  a  right  to  rely,  on  the 
capital  remaining  undiminished  by  the  expendi- 
ture outside  these  limits,  or  by  the  return  of  any 
part  of  it  to  the  shareholders.  Experience  seons 
to  have  shown  that  circumstances  might  occur 
in  which  a  reduction  of  the  capital  would  be 
expfedient.  Accordingly,  by  the  Act  of  1867, 
provision  was  made  enabling  a  company  under 
strictly  defined  conditions  to  reduce  its  capitaL 
Nothing  can  be  stronger  than  these  carefully- 
worded  provisions  to  show  how  Inconsistent  iriui 
the  very  constitution  of  a  joint-stock  company, 
with  limited  liability,  the  right  to  reduce  its 
capital  was  considered  to  be."  On  that  it  has 
been  held,  and  is  well-settled  law,  that  where  the 
anminl  receipts  of  a  company  do  not  exceed  the 
expenditure,  or  there  are  no  receipts  at  all,  cairital 
cannot  be  applied  in  the  payment  of  dividoids: 
{Be  Exchange  Banking  Company ;  FliterofV*  <a*s. 
46  L.  T.  Bep.  N.S.  474;  21  Ch.  Div.  519;  and 
Gtuinness  v.  Land  Corporiition  of  Ireland,  47  L.  T. 
Rep.  N.  S.  517 ;  22  Ch.  Div.  34®.)  It  U  not 
pi-oposed,  however,  in  the  present  case  to  resort 
to  capital  for  payment  of  dividends.  The  question 
is  whether  the  excess  of  receipts  over  expenditnre 
can  properly  be  applied  in  payment  of  dividends 
where  there  is  at  the  same  time  a  depreciation  of 
capital.  A  similar  question  came  before  Sir 
Greorge  Jessel,  the  late  Master  of  the  Rolls,  in 
Be  Ebbto  Vale  Steel,  Iron,  and  Coal  Company 
(36  L.  T.  Bep.  N.  S.  308;  4  Ch.  Div.  827).  At 
p.  831  of  4  Oh.  Div.  the  Master  of  the  Boilt 
said:  "I  am  very  sorry  that  I  cannot  accede 
to  this  application,  which  is  a  most  reasonable 
one,  and  I  nave  no  doubt  that,  if  the  Legislstme 
amends  the  Act  of  Parliament,  some  proviaoa 
will  be  made  for  enabling  the  court  to  do  that 
which  I  think  it  cannot  do  at  present.  When  a 
joint-stock  company  has  lost  a  portion  of  it* 
capital,  nothing  can  t>e  more  beneficial  to  the 
company  than  to  admit  that  loss — ^to  write  it  oS 
— and,  if  it  chooses  to  go  on  trading,  to  tnde 
with  the  diminished  capital  which  remains,  the 
dividend  being  declared  on  the  capital  acbially 
remaining.  The  object  of  the  present  application 
is  to  authorise  this  to  be  done ;  that  is,  a  portion 
of  the  share  capital  having  been  lost,  it  is  desired 
that  something  should  be  written  off  each  shaK. 
so  as  to  make  the  share  of  less  nominal  value,  and 
to  enable  the  company — still  going  on  trading 
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to  pay  a  dividend  on  ih»  amount  of  the  capital 
Actually  remaining,    but,  as    I  nnderatand    the 
Companies  Act  1867,  Buch  was  not  the  object  of 
the  Act."    It  is  not  necessary  to  give  the  reasons 
■wbj  Sir  G.  Jeasel  thought  the  Act  of  1867  did  not 
Apply.    That  case  haying  been  decided  in  January, 
in  July  -vras  passed  the  Commnies  Act  1877.   That 
Act  recited  as  follows :  "  Whereas  doubts  have 
been  entertained  whethei-  the  power  given  by  the 
Companies  Act  1867  to  a  company  of  reducing  its 
<capitel  extends  to  paid-up  capital,  and  it  is  ex- 
pedient to  remove  such  doubts,"  and  sect.  3  pro- 
vided :    "  The  word   '  capital,'   as   used   in   the 
Companies  Act  1867,  shall  include  paid-up  capital, 
And  the  power  to  reduce  capital  conferred  by  that 
Act  shall  include  a  power    to  cancel  any  lost 
capital,  or  any  capital  unrepresented  by  available 
Assets.    ..."    I  believe  that,  after  the  passing 
of  that  Act,  an  order  was  made  by  the  Master  of 
the  Rolls  in  the  matter  of  that  company,  authoris- 
ing the  reduction  of  capital.    SpeaUng  for  myself, 
I  have  always  read  the  passage  which  I  have  just 
«ited  from  the  j  udgment  of  Sir  G.  Jessel  as  indicating 
his  opinion  to  be  that,  where  a  loss  of  capital  had 
oceorred  in  a  company  governed  by  the  Act  of 
1862,  dividends  could  not  be  paid  until  the  loss 
was  made  good.    I  think  the  Master  of  the  Bolls 
r^rarded  the  balance-sheet  of  such  a  company  in 
the  same  way    as  that  of  an  ordinary  trading 
partnership.    On  one  side  would  be  set  down  the 
assets  at  their  value,  estimated  according  to  the 
beet  view  that  could  be  formed.    On  the  other 
aide — ^first,  the  liabilities,  and  secondly,  the  capital 
brought  in ;  and  if  there  ia  an  excess  of  assets  over 
liabilities  and  capital,  that  would  represent  profits 
out  of  which  dividends  might  be  declared  and  paid. 
The  application  of  that  rule  in   practice  is  not 
without  difSculty,  but  that  appears  to  be  the  view 
adopted  by  the  Master  of  the  Bolls  in  that  case 
and  in  others.    It  was  suggested  that  that  was 
too  extensive  an  application  of  the  passage,  and 
tiiat  the  object  of  the  petition  was  not  to  enable 
dividends  to  be  paid,  but  to  reduce  the  amount  of 
the  shares,  so  as  to  make  them  more  marketable,  it 
being  clear  that  shares  in  a  company  with   a 
<!apital  of  50,0002.  and  paying  a  dividend  of  6  per 
oent.  would  fetch  a  better  price  than  shares  in  a 
wmtpany  with  a  capital  of  100,0002.  paying  a  divi- 
dend of  8  per  cent.    If  this  be  all  that  is  intended 
I  can  scarcely  suppose  the  Legislature  would  have 
been  so  ready  to  intraf  ere  by  passing  the  Act  of 
1877.    However  that  may  be,  the  Act  of  1877  does 
provide  a  means  by  which  a  company  which  has 
lost  capital,  or  whose  capital  is  to  any  extent 
onrepresented  by   available  assets,  may  reduce 
that  capital,  and  so  be  enabled  to  pay  dividends 
on  the  reduced  capital,  and  that  has  baen  largely 
done  in  practice.    This  is  a  consideration  to  which 
great  we^ht  ought  to  be  given.    Had  I  not  the 
guidance  of  the  Court  of  Appeal  in  Lee  v.  Neu- 
tkdtel  Atphalte  Cmnpany  (61  L.  T.  Bep.  N.  S.  11  ; 
41  Ch.  Div.  1)  I  should  perhaps  have  come  to  the 
'Oonclnsion  that  the  only  proper  course  would  be  to 
present  a  petition  for  reduction  of  capital  before 
declaring  any   dividends.    But,  in  my  opinion, 
that  would  be  inconsistent  with  the  judgments 
delivered  by  the  Court  of  Appeal  in  Lee  v.  Neu- 
dtaUl  AtphalU  Company.    So  far  as  the  facts  go, 
the  decision  in  that  case  does  not  govern  the 
preaent,  but  when    the  judgments    are  read   it 
appears  that  the  decision  of  uie  learned  judges  is 
based   npon   other  reasoning.      [His    Lordship 


then  read  those  parts  of  the  memorandum  and 
articles  of  association  above  set  out,   and  pro- 
ceeded :]     The  result,  therefore,  of  not  declaring 
dividends  and  putting    the    excess  of    receipts 
to   a    reserve    fund,    will    be   to    preserve    the 
capital  for  the  benefit  of    the   deferred  share- 
holders, and  therefore  in  that  i-espect  the  present 
company  and  Lee  v.  Neuehdtel  AsphcUte  Company 
stand  on  the  same  footing.    Having  regard  to 
articles  80  and  81,  I  read  the  words    "profits, 
bonuses,  and  advantages  "  in  the  memorandum  of 
association  iii.  (t.)  and  article  84  as    meaning 
profits,  bonuses,  and  advantages  in  the  nature  of 
incomes.    The  scheme  appears  to  be  to  put  the 
shareholders  for  the  time  being  in  the  same  situa- 
tion as  regards  dividends  as  tenants  for  life  are 
under  an  ordinary  settlement  of  personal  pro- 
pei-ty,  while  the  persons  among  whom  the  capital 
would  be  divided  in  the  event  of  a  winding-up  are 
to  stand  in  the  position  of  remaindermen  entitled 
to  the  corpus  of  the  settled  property.    Tenants 
for  life  under  such  a  settlement  would  take  the 
whole  income  of  all  duly  authorised  investments, 
notwithstanding  any  increase  or  decrease  in  their 
value,  and  would  not  be  entitled  to  share  in  any 
augmentation  of  value  of  the  corpus,  however 
great  that  might  be,  or  however  small,  compara- 
tively, the  corresponding  increase  of  income.    I 
read  the  word  "  profits  "  in  articles  85  and  86  as 
meaning    excess    of    income    over   expenses    of 
management,  and,  so  reading  the  word,  I  think 
such  excess  is  intended  to  be  applicable  for  pay- 
ment of  dividends,  notwithstanding  shrinkage  in 
the  value  of  the  investments  or  loss  of  capital 
occasioned  thereby.    The  investments  seem  to  me 
to  constitute  permanent  assets — assets  not  to  be 
expended  in  providing  for  the  profit  earned  by 
the  company  within  the  meaning  of  the  words  of 
Cotton,  L.J.    These  assets  remained  intact  save    - 
by  causes  over  which  the  company  had  no  con- 
trol; any  diminution  in  their  value  arose  from  their 
own  inherent  nature,  not  from  dealing  with  them 
by  the  company;  it  is  not  sought  to  expend  a 
portion    of    them    in    providing   for   profit    or 
dividend,  and  there  is  no  likelihood,  to  use  the 
phrase  of   Lindley,  L.J.,  of    any   "  cheating  of 
creditors."    Under  these  circumstances  I  think 
it  is   not   made   out  that   payment  of    a    divi. 
dend  is    beyond    the   power    of    the    company. 
I    base    my    decision    on    the    peculiar    nature 
of    the     constitution     of     the    company,    and 
it  must  not  be  assumed  that  I  should  nave  arrived 
at  the  same  conclusion  if  I  had  been  dealing  with 
an  ordinary  trading  company — e.g.,  if  the  object 
of  the  company  had  been  to  carry  on  a  stock- 
broker's business,  and  the  investments  had  been 
ordinary  stock-in-trade.    It  follows,  from  my  view, 
that  in  this  company  the  shareholders  will  not  be 
entitled  to  divide  for  the  purposes  of  dividend  any 
increase  in  the  value  of  the  investments,  however 
great.    It  was  urged  that,  if  this  be  so,  my  deci- 
sion confiicts  with  that  of  Chitty,  J.  in  Lubboeh  v. 
British  Bank  of  South  America  (67  L.  T.  Rep. 
N.  8.  74;  (1892)  2  Ch.  198).     The  answer  is,  that 
the  nature  of  the  two  companies  is  different.    The 
British  Bank  of  South  Ajnerica  was  evidently  an 
ordinary  trading  company,  which  the  defendant 
company  is  not. 

From  that  decision  the  plaintiff  now  appealed. 

Graham  Hastings,  Q.C.  and  A.  B.  Kirby  for  the 
appellant. 
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Buckley,  Q.C.  and  E.  T.  Eve  for  the  respoa-   { 
dents. 

The  arguments  adduced  in  the  court  below 
were  substantially  repeated,  and  the  authorities 
cited  were  again  referred  to.  ^^^  ^^  ^^j^ 

A'pril  7. — The  following  written  judgments  were 
delivered : — 

LiNDLET,  L.J.  read  the  judgment  of  himself 
and  Smith,  L.J. : — The  broad  question  raised  bv 
this  appeal  is,  whether  a  limited  company  which 
has  lost  part  of  its  capital  can  lawfully  declare  or 
pay  a  dividend  without  first  making  good  the 
capital  which  has  been  lost.  I  have  no  doubt  it 
can — that  is  to  say,  there  is  no  law  which  prevents 
it  in  all  cases  and  under  all  circumstances.  Such 
a  proceeding  may  sometimes  be  very  imprudent, 
but  a  proceeding  may  be  perfectly  legal  and  may 
yet  be  opposed  to  sound  commercitu  principles. 
We,  however,  have  only  to  consider  the  legality  or 
illegality  of  what  is  complained  of.  As  was 
pointed  out  in  Lee  v.  Neuchdtel  Asphalte  Company 
(61  L.  T.  Rep.  N.  S.  11;  41  Ch.  Div.  1),  there  are 
certain  provisions  "in  the  Companies  Acts  relating 
to  the  capital  of  limited  companies ;  but  no  pro- 
visions wnatever  as  to  the  payment  of  dividends 
or  the  division  of  profits.  Each  company  is  left 
to  make  out  its  own  regulations  as  to  such  pay- 
ment or  division.  The  statutes  do  not  even 
expressly  and  in  plain  language  prohibit  a  pay- 
ment of  dividend  out  of  capital  But  the  provi- 
sions as  to  capital,  when  carefully  studied,  are 
wholly  inconsistent  with  the  return  of  capital  to 
the  shareholders,  whether  in  the  shape  of  divi- 
dends or  otherwise,  except,  of  course,  on  a  wind- 
ing-up, and  there  can,  in  my  opinion,  be  no  doubt 
that,  even  if  a  memorandum  of  association  con- 
tained a  provision  for  paying  dividends  out  of 
capital,  such  provision  would  be  invalid.  The 
fact  is,  that  the  main  condition  of  limited  liability 
is  that  the  capital  of  a  Limited  company  shall  be 
applied  for  the  purposes  for  which  the  company 
is  tormed,  and  that  to  return  the  capital  to  the 
shareholders  either  in  the  shape  of  dividend  or 
otherwise  is  not  such  a  purpose  as  the  Legislature 
contemplated.  But  there  is  a  vast  difference 
between  paying  dividends  out  of  capital  and 
paying  dividends  out  of  other  money  belonging  to 
the  company  and  which  is  not  part  of  the  capital 
mentioned  in  the  company's  memorandum  of 
association.  The  capital  of  a  company  is  intended 
for  use  in  some  trade  or  business,  and  is  neces- 
sarily exposed  to  risk  of  loss.  As  explained  in 
Lee  V.  Neuchdtel  Asphalte  Company  {ubi  sup.)  the 
capital,  even  of  a  limited  company,  is  not  a  debt 
owing  by  it  to  its  shareholders,  and  if  the  capital 
is  lost,  the  company  is  under  no  legal  obligation 
either  to  make  it  good  or,  on  that  ground  only,  to 
wind-up  its  affairs.  If,  therefore,  the  company 
has  any  assets  which  are  not  its  capital  within  the 
meaning  of  the  Companies  Acts,  there  is  no  law 
which  prohibits  the  division  of  such  assets 
amongst  the  shareholders.  Further,  it  was 
decided  in  that  case,  and,  in  my  opinion,  rightly 
decided,  that  a  limited  company  formed  to  pur- 
chase and  work  a  wasting  property,  such  as  a 
leasehold  quarry,  might  lawfully  declare  and 
pay  dividends  out  of  the  money  produced  by 
working  such  wasting  property  without  setting 
aside  part  of  that  money  to  keep  the  capital  up  to 
its  original  amount.    There    is    no    law    which 


prevents  a  company  from  sinking  its  capital  in 
the  purchase  or  pioduction  of  a  money-makiiig 
property  or  undertaking  and  in.  dividing  the 
money  annuallv  yielded  by  it  without  preserving 
the  capital  sunk  so  as  to  be  able  to  reproduce  it 
intact  either  before  or  after  the  winding-up  of  the 
company.  A  company  may  be  formed  upon  the 
principle  that  no  dividends  shall  be  declared  unless 
the  capital  is  kept  undiminished,  or  a  company 
may  contract  with  its  creditors  to  keep  its  capital 
or  assets  up  to  a  given  value.  But,  in  the  absence 
of  some  special  article  or  contract,  there  is  no  lav 
to  this  efcect,  and,  in  my  opinion,  for  very  good 
reasons.  It  would,  in  mv  judgment^  be  most  in- 
expedient to  lay  down  a  hard  and  fast  rule  whidi 
would  prevent  a  flomnshing  company  either  not  in 
debt  or  well  able  to  pay  its  debts  from  paying 
dividends  so  long  as  its  capital  sunk  in  creating 
the  business  was  not  represented  by  assets  which 
would,  if  sold,  reproduce  in  money  the  capital 
sunk.  Even  a  sinking  fund  to  replace  lost 
capital  by  degrees  is  not  required  by  law.  It 
is  obvious  that  dividends  cannot  be  paid  out  d 
capital  which  is  lost ;  they  can  only  be  paid  out  of 
money  which  exists  and  can  be  divided.  Moreover, 
when  it  is  said,  and  said  truly,  that  dividends  are 
not  to  be  paid  out  of  capital,  the  word  ''  capital " 
means  the  money  subscribed  pursuant  to  the 
memorandum  of  association,  or  what  is  rqne- 
sented  by  that  money.  Accretions  to  that 
capital  may  be  realised  and  turned  into  money 
which  may  be  divided  amongst  the  shareholdeis, 
as  was  decided  in  LvbbocK  v.  British  Bank  cf 
South  America  (67  L.  T.  Rep.  N.  S.  74 ;  (im)  2 
Ch.  198).  But,  although  there  is  nothii^  in  the 
statutes  requiring  even  a  limited  company  to 
keep  up  its  capitel,  and  there  is  no  pr^bition 
against  payment  of  dividends  out  of  any  other  of 
the  company's  assets,  it  does  not  follow  that 
dividends  may  be  lawfully  paid  oat  of  other 
assets  regardless  of  the  debts  and  liabilities  of 
the  company.  A  dividend  presupposes  a  profit  in 
some  shape,  and  to  divide  as  dividend  the 
receipts,  say,  for  a  year,  without  deducting  the 
exj>enses  incurred  in  that  year  in  producing 
the  receipts,  would  be  as  unjustifiable  in  point 
of  law  as  it  would  be  reckless  and  blameworthy 
in  the  eyes  of  business  men.  The  same  obser- 
vation applies  to  payment  of  dividends  oat  o£ 
borrowed  money.  Further,  if  the  income  of  any 
year  arises  from  a  consumption  in  that  ^rear  of  what 
may  be  calledcirculating  capital,  the  division  of  soch 
income  as  dividend  without  replacing  the  capital 
consumed  in  producing  it  will  be  a  payment  of  a 
dividend  out  of  capital  within  the  meaning  of  the 
prohibition  which  1  have  endeavoured  to  explain- 
It  has  been  already  said  that  dividends  presop- 
pose  profits  of  some  sort,  and  this  is  unqaes- 
tionably  true.  But  the  word  "profits  "is  by  no 
means  free  from  ambiguity.  The  law  is  mack 
more  accurately  expressed  by  saying  that  divi- 
dends cannot  be  paid  out  of  capital  th&a  bysaying 
that  they  can  only  be  paid  out  of  profits.  The 
last  expression  leads  to  the  inferences  that  the 
capital  must  alwavs  be  kept  up  and  be  repre- 
sented by  assets  which,  if  sold,  would  produce  it; 
and  this  is  more  than  is  required  by  law.  Perh^ 
the  shortest  way  of  expressine  the  distinctioa 
which  I  am  endeavouring  to  explain  is  to  say  that 
fixed  capital  may  be  sun^  and  lost,  and  yet  that 
the  excess  of  current  receipts  over  current  pay- 
ments may  be  divided,  bat  that  floating  or  circa- 
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lating  capital  mast  be  kept  up,  aa  otherwise  it 
will  enter  into  and  form  part  of  such  excess,  in 
-which  case  to  divide  such  excess  without  deducting 
the  capital  which  forms  part  of  it  will  be  con- 
trary to  law.  The  Companies  Acts  do  not  require 
even  limited  companies  to  keep  accounts,  still  less 
to  keep  them  in  any  particular  form.  The  only 
enactment  on  the  subject  is  sect.  26  of  the 
Companies  Act  1862,  and  Form  D  in  the  third 
schedule,  and  these  relate  solelv  to  the  nominal 
capital  and  calla.  But,  althougn  this  is  so,  yet, 
aa  a  matter  of  business,  accounts  of  some  sort 
mnst  be  kept;  and  in  order  to  show  what  has 
been  subscribed  by  the  shareholders,,  and  what 
has  become  of  the  money  so  subscribed,  and  to 
show  the  results  of  the  company's  trading  or 
business,  it  is  practically  necessary  to  keep  a 
capital  accoimt,  and  what  is  called  a  tprofit  and 
loss  account,  and  as  a  matter  of  business  these 
accounts  ought  to  be  kept  as  business  men  usually 
keep  them.  Accordingly,  we  find  provisions  for 
keeping  such  accounts  in  Table  A  in  the  appendix 
to  the  Companies  Act  1862  (see  arts.  78-82),  and 
in  the  articles  of  associatien  of  most,  if  not  aU, 
companies.  But  there  is  no  law  which  compels 
limited  companies  in.  all  cases  to  recoup  losses 
shown  by  the  capital  account  ont  of  the  receipts 
shown  in  the  profit  and  loss  account,  although 
care  mnst  be  taken  not  to  treat  capital  as  if  it  were 
profit.  This  is  in  accordance  with  Bolton  v.  Natal 
Land,  £c..  Company  (65  L.  T.  Hep.  N.  S.  786; 
(1892)  2  Ch.  124),  which  is  the  latest  reported  case 
on  the  subject.  Further,  it  is  obvious  that  capital 
lost  mast  not  appear  in  the  accounts  as  still 
existiiig  intact;  the  accounts  must  show  the 
trath,  and  not  be  misleading  or  fraudulent.  The 
Acts  of  1867  and  of  1877  are  in  no  way  incon- 
sistent with  these  observations.  They  provide 
for  the  reduction  of  the  nominal  capital  men- 
tioned in  the  memorandum  of  association.  They 
do  not  render  it  obligatory  on  a  company  which 
has  lost  some  of  its  capital  to  reduce  the  nominal 
amount  mentioned  in  its  memorandum.  There 
are  advantages  in  doing  so,  and  the  Acts  were 
passed  to  enable  limited  companies  to  obtain 
these  advantages,  but  there  is  nothing  in  these 
Acts,  any  more  than  in  the  Act  of  1862,  which 
prevents  a  company  which  has  lost  part  of  its 
capital  from  continuing  to  carry  on  business  and 
declaring  and  paying  dividends.  A  law  forbidding 
this  may  well  have  been  considered  by  the  Legis- 
lature far  too  rigid,  and  in  their  desire  to  check 
dishonest  and  reckless  trading  courts  must  be 
careful  not  to  put  tighter  fetters  on  companies  than 
the  Legislature  has  authorised.  It  follows  from 
what  has  been  said  above  that  the  proposed  pay- 
ment of  dividend  in  this  particular  case  cannot  be 
restrained.  Stirling,  J.  has,  in  his  judgment, 
examined  the  memorandum  and  articles  of  asso- 
ciation so  folly  that  I  do  not  think  it  necessary 
to  examine  them  again.  It  is  plain  there  is  nothing 
in  them  which  requires  lost  capital  to  be  made 
good  before  dividends  can  be  declared.  On  the 
contrary,  they  are  so  framed  as  to  authorise  the 
sinkii^  of  capital  in  the  purchase  of  speculative 
stocks,  funds,  and  securities,  and  the  payment  of 
dividends  out  of  whatever  interest,  dividends,  or 
other  income  such  stocks,  funds,  and  securities 
yield,  although  some  of  them  are  hopelessly  bad, 
and  the  capital  sunk  in  obtaining  them  is  lost 
beyond  recovery.  There  is  no  suggestion  of  any 
improper  juggling  with  the  accounts,  and  there 


is  no  payment  of  dividend  out  ot  capital.  There 
is  no  insolvency,  and  we  have  not  to  deal  with  a 
petition  to  wind-up.  Some  capital  is  lost,  but 
that  is  all  that  can  oe  truly  said,  and  that  is  not 
enough  to  justify  such  an  injunction  as  is  sought. 
The  appeal  must  be  dismissed. 

Kat,  L.J. — I  should  be  son-y  if  it  were  held  that 
a  joint-stock  trading  company  can  properly  esti- 
mate their  profits  in  any  way  differing  from  that 
in  which  an  individual  or  a  partnership  of  indi- 
viduals carrying  on  a  similar  business  would  do. 
An  ordinary  trader  takes  a  yearly  account  of  all 
the  capital  employed  In  his  busmess,  allows  for 
any  loss  or  depreciation  in  value,  and  carries  the 
balance  to  the  profit  and  loss  account,  from  which 
he  makes  out  the  profit  or  loss  of  the  year.    In 
this  mode  a  loss  or  depreciation  of  such  capital 
affects  directly  the  profits  of  the  year,  which  are 
thereby  dimimshed.    But  if  upon  the  whole  capital 
account  there  is  a  gain,  this  goes  to  swell  the 
year's    profits.      In    my  opinion,  a    joint- stock 
trading  company  should  do  the  same.    The  ques- 
tion in  tliis  case  is,  whether  the  capital  employed 
by  this  company  in  making  investments  is  capital 
employed  in  the  business  for  the  purpose  of  this 
usual  mode  of  taking  the  year's  account.    If  the 
company  were  formed  for  the  purpose  of  buying 
stocks,  shares,  and  the  like,  to  sell  again,  and  their 
business  was  to  make  profits  on  such  resale,  it  is 
obvious  that  any  profit  or  loss  on  such  transaction, 
must  be  estimated  in  the  way  I  have  stated.    But 
this  is  not  their    business.    They    buy  stocks, 
shares,  and  the  like,  and  they  have  x>ower  to  sell 
and  change  them.    But  they  buy  as  investments, 
and  do  not  look  to  the  sale  as  the  source  of  their 
profit.    They  buy,  we  are  told,  all  sorts  of  invest- 
ments, which  nominally  pay  a  large  rate  of  inte- 
rest— those,  in  short,  in  which  a  prudent  man 
would  not  invest  his  own  money.    And  the  source 
of  their  profit  is  that,  having  very  large  funds 
intrusted  to  them  by  the  confiding  public,  they 
are  able,  ont  of  the  inc3me  of  these  investments, 
to  pay  in  most  years  something  more_  to  their 
shareholders  than  the  3  or  4  per  cent,  which  repre- 
sent at  present  the  utmost  income  that  can  be 
obtained  from  safe  securities.  The  natural  result  of 
such  a  reckless  dealing  with  the  moneys  intrusted 
to  them  has  followed  in  this  case.     There  has  been 
an  actual  loss  of  invested  capital  to  the  amoimt  of 
about  75,0002.    If  the  depreciation  below  the  cost 
price  of  other  investments  be  added  to  this,  the 
loss  is  much  greater.    This  company  seems  to 
have  been  courting  the  fate  which  nas  overtaken 
other  similar  companies  which  are  now  in  liquida- 
tion.   The  company  have  power  by  their  articles 
to  form  out  of  income  a  reserve   fund  before 
realising  any  dividend,  and  if  they  were  to  do  this 
in  order  to  make  good  the  loss  they  have  sustained, 
the  directors  would  be  acting  within  their  powers. 
So,  if  the  capital  had  been  increased  by  a  rise  in 
value  of  the  investments,  I  conceive  that  they 
might  have  realised  some  part  of  that  increase, . 
and  distributed  it  as  dividend.     The  question  is 
whether  they  were  compellable  to   do  either  of 
these  things.   It  is  argued  that,  in  the  events  that 
have  happened,  if  they  do  not  replace  the  lost 
capital  out  of  income,  they  will  in  effect  be  paying 
dividends  out  of  capital.    That  is  only  another 
mode  of  trying  the  same  question.    If  they  ai-e 
not  bound  so  to  replace  the  lost  cipital,  they  may 
divide  the  whole  income  among  the  shareholders, 
without  devoting  any  of  it  to  this  purpose.   I  have 
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not  a  very  confident  opinion  in  the  matter,  but  on 
the  whole  I  am  not  satisfied  that  there  in  any 
legal  obligation  on  the  directors  to  do  this.     The 
persons  who  have   been  ao   foolish  as  to   take 
shares  in  this  company  seem  to  me,  with  their 
eyes  open,  to  have  entered  upon  a  reckless  and 
dangerous  speculation,  involving  an  almost  certain 
loss  and  depreciation  of  capital.    They  seem  to 
me  to  have  authorised  their  tmstees  to  make  the 
investments  which  they  have  made.    In  the  case 
of  any  ordinary  trust  it  is  not  the  right  of  any 
eeetui  que  trust,  where  an  authorised  investment 
has  failed,  to  requii-e  that  it  should  be  replaced 
out   of  the  income  of   the  reversionary  invest- 
ments.    That  would    be    sacrificing    the    inte- 
rest of  a  tenant  for  life  to  that  of  the  remain- 
dermen.   In   this  company  the  efEeot  would  be 
to    give    the    deferred    shareholders    a    benefit 
out  of  the  income  of  the  preference  shareholders. 
I  do  not  think  this  was  the  intention.    By  the 
memorandum  of  association  it  is  provided  (iii.(t) ) 
that  the  objects  for  which  the  company  is  estab- 
lished are  as  follows :  [His  Lordship  read  them 
and  continued.]    Arts.  84  and  85  of  the  articles 
of  association  of  the  company  provide  as  follows : 
"84.  Subject  to  the  rights  of  members  holding 
share  capital  issued  upon  special  conditions  the 
receipts  of  the    company   from    the    ^vidends, 
income,  profits,  bonuses,  and  advantages  payable 
or  receivable  in  respect  of  the  company's  invest- 
ments shall  be  apphcable  as  follows :  First,  to  the 
payment  of  a  dividend  for  the  particular  year  at 
the  rate  of  5  per  cent,  per  nnmim  on  the  preferred 
stock ;  second,  to  the  payment  of  such  a  dividend 
on  the  deferred  stock  as  the  same  shall  suffice  to 
pay.    And  the  trustees  may,  with  the  sanction  of 
the  company  in  general  meeting,  declare  a  dividend 
to  be  paid  to  the  members  accordingly."     "  85. 
The    trustees    may,    before    recommending   any 
dividend,  set  aside  out  of  the  profits  of  the  com- 
pany such  sum  as  they  think  proper  as  a  reserve 
fund  to  meet    contingencies,  or   for  equalising 
dividends,  or  for  any  other  purposes  of  the  com- 
pany ;  and  may  from  time  to  time  apply  the  whole 
or  any  part  of  such  fund  for  any  purposes  of  the 
company."    These  provisions  seem  to  me  to  mean 
that  any  income  received  may  be  divided  whether 
part  of  the  capital  is  lost  or  not.    At  present  I  do 
not  know  of  any  law  to  prevent  this,  and  it  might 
be  difficult  to  frame  such  a  law  without  unduly 
interfering  with  the  liberty  of  commercial  pro- 
ceedings.   I   have  no  sympathy   whatever  with 
those  who  have  become  shamholders  in  such  an 
undertaking.    The  objects  and  the  effect  of  the 
operations  of  such  companies  is  to  give  a  fictitious 
value  to  other  speculations  as  unsound  as  their 
own  by  keeping  up  the  market  price  of  the  stocks 
and  shares  in  which  it  is  their  business  to  invest. 
And  the   sooner  that  it  is  generally  understood 
what  the  probable  result  of  such  titmsactions  may 
be,  the  better  it  will  be  for  the  commercial  and 
•investing  classes  m  general,    ^^^j  dismUsed. 

Solicitors  for  the  appellant,  E.  Flux,  Leadbitter, 
and  Paterson. 

Solicitors  for  the  respondents,  Anhurgt,  Morru, 
Crisp,  and  Co. 


Wednesday,  March  14. 

(Before  Lord  Esheb,  M.B.,    Lopes  and 
Davet,  L.JJ.) 

Cbozat  v.  Bsooden  and  othess.  (a) 

APPEAL  PBOM  THE  QTTBBK'S  BENCH  DIVISION. 

Practice — Security  for  costs — Foreign  plainiiff— 
Action  upon  foreign  judgment. 

The  rule  by  which  a  foreign  plaintiff  is  usually 
required  to  give  security  for  costs  is  eqiuilhi 
applicable  when  the  action  is  upon  a  forsig* 
judgment  as  when  the  action  is  upon  any  other 

claim.     ■ 

Appeal  of  the  defendants  from  an  order  of  the 
Divisional  Court  (Mathew  and  Collins,  JJ.)  settmg 
aside  an  order  of  Grantham,  J.  at  chamben. 
directing  the  plaintiff  to  give  security  for  the  costs 
of  the  action. 

The  plaintiff,  a  forei^er  resident  out  of  the 
jurisdiction,  brought  this  action  against  the  de- 
fendants to  recover  an  amount  due  from  thdr 
testator  under  a  judgment  of  a  French  court  of 
first  instance,  which  Imd  been  affirmed  by  a  Frendi 
court  of  appeal. 

The  plaintiff  applied  for  judgment  under  Order 
XIV.  Unconditional  leave  to  defend  was  given 
upon  the  allegation  of  the  defendants  that  the 
judgment  had  been  obtained  by  fraud.  The  master 
ordered  the  plaintiff  to  give  security  for  costs  to 
the  amount  of  212. 

The  order  givii^  the  defendants  nnoonditiojul 
leave  to  defend  was  affirmed  by  the  judge  at 
chambers,  by  the  Divisional  Court,  aand  by  the 
Court  of  Appeal. 

The  defendants  delivered  a  defence  alleging  that 
the  foreign  judgment  had  been  obtained  by  the 
fraud  of  the  plaintiff. 

The  defendants  obtained  an  order  for  further 
security  for  costs,  and  this  order  was  affirmed  by 
Gi'antham,  J.  at  chambers. 

The  plaintiff  appealed. 

Crump,  Q.C.  {Atherley  Jones  with  him)  for  the 
plaintifC — Where  a  defendant  is  a  judgment 
debtor,  and  the  plaintiff  brings  an  action  on  the 
judgment  in  a  coimtry  where  he  is  a  fore^ner, 
he  is  in  a  different  position  from  a  plaintiff  who 
is  merely  suing  on  a  contract  not  before  soed 
upon.  This  distinction  is  well  illustrated  in  the 
judgment  of  Blackburn,  J.  in  Godard  v.  Graj 
(24  L.  T.  Rep.  N.  S.  at  p.  91 ;  L.  Rep.  6  Q.  B.  at 
p.  148),  where  he  says :  "  But  in  England,  soch 
judgments"  (that  is,  the  judgments  of  foreign 
tribunals)  "  are  enforced,  not  by  virtue  of  any 
treaty,  nor  by  virtue  of  any  statute,  but  upon 
a  prmciple  very  weil  stated  by  Parke,  B.  in 
Williams  V.  Jones  (13  M  &  W.  at  p.  633) :  '  Where 
a  court  of  competent  jurisdiction  nas  adjudicated 
a  certain  sum  to  be  due  from  one  person  to 
another,  a  legal  obligation  arises  to  pay  that 
sum,  on  whi^  an  action  of  debt  to  enforw 
the  judgment  may  be  maintained.  It  is  in  this 
way  that  the  judgments  of  foreign  and  oohsii*! 
courts  are  supported  and  enforced.' "  Here  the 
burden  is  not  on  the  plaintiff,  but  it  is  Vfm 
the  defendants  to  get  rid  of  the  judgment,  and 
BO  long  as  the  judgment  debt  is  unsatiified 
and  the  costs  do  not  exceed  the  judgment  tiie 

(a)  Beponed  by  J.  H.  Wiluaxs  and  W.  W.  Oul,  E«in-, 
BarriBter»«(-Lsir. 
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plaintiff  cannot  be  called  upon  to  give  Becarity 
for  costs: 

Fergruon  t.  f  oottnay  BmeUing  and  Trading  Byndi- 

catt,  36  S.  J.  461 ; 
Be  Th«  Contract  arid  Ageneg  Corporation  Limited, 
57  L.  J.  5,  Ch. 
Those  oases  are  perfectljr  analoeons  to  the  present, 
and  show  that  no  security  on^t  to  be  given  by 
the  plaintiff  here.  The  defendants  fought  out  the 
question  on  both  the  facts  and  the  law,  and  they 
had  fall  opportunity  of  making  any  application 
they  chose  before  the  French  coi^ts,  but  they  made 
no  each  application.  When  an  action  is  brought 
on  a  forngn  iud^ent,  if  there  is  no  defence  at 
all,  the  case  is  within  the  principle  of  the  cases 
cited.  Here  it  is  admitted  there  is  a  valid  judg- 
ment and  there  is  really  no  defence,  as  the  defence 
now  set  up  amounts  in  substance  to  a  counter- 
claim to  set  aside  this  judgment  on  the  ground  of 
fraud,  but  all  the  evidence  as  to  the  alleged  fraud 
was  before  the  French  courts,  and  the  defendant 
had  the  opportunity  of  cross-examining  the  plain- 
tiff there  as  to  such  fraud,  and  the  Fr^ch  courts 
with  the  greatest  care  investigated  every  part  of 
the  case,  and  gave  judgment  for  the  plaintiff. 
That  being  so,  and  as  this  is  not  a  case  in  which 
the  plaintm  can  or  will  put  any  costs  on  the  defen- 
dants, he  ought  not  to  oe  ordered  to  give  further 
security  for  costs. 

E.  Fordham  Spenee  for  the  defendants. — The 
master  and  the  judge  were  right  in  holding  that 
a  foreigner  suing  in  this  country  on  a  foreign 
judgment  came  within  the  same  principle  as  a 
foreigner  suing  upon  a  contract,  unless  special 
circumstances  were  shown,  and  that  here  no 
roecial  circumstances  were  shown.  The  argument 
that  all  these  matters  were  before  the  French 
courts  is  met  by  this,  that  all  the  evidence  on 
which  the  charges  of  fraud  are  based  was  not 
before  the  French  courts  when  the  judgment  was 
obtained.  The  defendants  have  since  sworn -to 
facts  which,  if  true,  would  be  a  ground  for  setting 
aside  the  judgment.  The  cases  referred  to  of 
Fergwaonv.  Kooienay  SmeUingand  Trading  Syndi- 
eaie  {ubi  sup.),  and  Be  The  Contract  and  Agency 
Corporatwn  Limited  {ubi  Blip.),  are  absolutely 
different  from  the  present,  and  there  is  no  founda- 
tion to  support  the  very  broad  proposition  that 
a  foreigner  suing  on  a  foreign  judgment  is 
entitled  to  sue  wiwiout  giving  security  for  costs. 
[Collins,  J. — A  point  against  you  here  is,  that 
all  the  facts  now  relied  on  by  the  defendants  as 
proving  fraud  were  before  the  French  courts.] 
A  foreign  suitor  can  be  in  no  better  position  with 
regard  to  giving  security  for  costs  by  having  sued 
and  got  a  judgment  in  a  foreign  country  than  if 
he  had  sued  here  as  plaintiff  upon  a  contract 
which  he  has  not  before  put  in  suit.  Here  no 
steps  have  been  taken  by  the  plaintiff  between 
Not.  1892  and  Nov.  1893,  and  the  action  has  been 
dragged  on  in  the  slowest  possible  manner  since 
June  1891,  and  under  the  circumstances  the  defen- 
dants are  entitled  to  some  further  security  for 
their  costs. 

Crump,  Q.C.  in  reply. 

Mathbw,  J. — I  am  of  opinion  that  this  appeal 
against  the  order  increasing  the  secuiity  for  costs 
must  be  allowed,  but  we  leave  the  original  order 
as  to  the  212.  where  it  was.  The  reason  why  it 
appears  to  me  the  appeal  ought  to  be  allowed  is 
this,  that  it  is  abundantly  clear  now  that  what  is 


sought  to  be  done  by  the  defendants  is  to  have  a 
re-tnal  of  the  matter  and  discuss  over  agun 
points  already  decided  by  the  French  courts. 
The  suggestion  is  that  the  defendants  may  be 
able  to  find  further  evidence  to  that  which  was 
before  the  French  courts,  and  in  that  way  that  a 
different  result  may  be  arrived  at.  Every  presump- 
tion is  against  them,  and  even  these  additional 
facts  whicn  have  been  brought  to  our  attention, 
and  the  alleged  counter-claim,  it  is  certain  npw, 
were  before  the  court  and  decided  by  the  court, 
and  decided  upon  a  ground  which  really  precludes 
the  attempt  that  is  now  made  to  say  that  a  different 
state  of  fects  ought  to  have  been  found  by  the 
French  court.  Under  these  circumstances  I  think 
that  we  ought  to  act  upon  the  analogy  of  the  cases 
that  have  been  cited,  and  say  that  there  should  be 
no  order  for  further  security  for  costs. 

Collins,  J. — I  am  of  the  same  opinion.  The 
argument  for  the  respondents  here  goes  the  length 
of  affirming  that  a  person  who  sues  on  a  judgment 
recovered  in  a  French  court  stands  in  no  higher 
or  better  position  than  the  foreigner  who  sues  in 
i-espect  of^  any  contract  or  obugaiion  incurred 
either  in  France  or  elsewhere,  which  has  not  been 
the  subject  of  a  judgment.  Now,  however  low  a 
foreign  judgment  is  put,  it  cannot  be  put  as  low 
as  that.  It  was  at  one  time  thought  it  was  an 
absolute  estoppel.  It  possibly  may  not  go  so  far 
as  that,  but  it  is  strong  prima,  facie  evidence  in 
favour  of  the  plaintiff  as  to  all  the  points  which 
are  to  be  taken  as  having  been  before  the  French 
courts.  In  this  case  we  are  not  dealing  with  a 
judgment  by  default,  but  we  are  dealing  with  a 
judgment  which  was  first  obtained  and  was  then 
the  subject  of  a  double  appeal ;  and  in  the  dis- 
cussion of  that  case  all  the  points  that  are  now 
urged  for  consideration  of  the  English  court  were 
before  the  French  courts,  and  were  dealt  with  by 
the  French  courts.  Therefore  it  seems  to  me 
that  the  judgment  recovered  is  prima,  facte  proof 
that  the  defendants  are  wrong  on  ail  points  in 
this  suit.  That  being  so,  although  it  is  competent 
for  them  to  defend  in  England,  I  do  not  think 
they  are  in  a  position  to  insist  upon  security  for 
costs. 

Appeal  allowed. 

The  defendants  appealed. 

Lawton  WaUon,  Q.O.  and  E.  F.  Spenee  for  the 
appellants. — There  is  no  authority  whatever  for 
the  proposition  that  there  is  any  distinction  at  all 
between  an  action  by  a  foreign  plaintiff  upon  a 
foreign  judgment  and  any  other  action  by  a 
foreign  plaintiff,  in  the  application  of  the  ordinan- 
rule  as  to  maJcing  him  give  security  for  costs.  It 
has  alwa3rB  been  the  ormnary  and  regular  practice 
to  make  a  foreign  plaintiff  give  security  for  costs 
in  any  action  brought  by  him.  The  rule  is  thus 
stated  by  Jessel,  m!r.,  in  Be  Percy  Mining  Com- 
pany (2  Ch.  Div.  531):  "The  principle  is  well 
established  that  a  person  instituting  legal  pro- 
ceedings in  this  country,  and  being  abroad,  so 
that  no  adverse  order  could  be  effectually  made 
against  him  if  unsuccessful,  is  by  the  rules  of  the 
court  compelled  to  nve  security  for  costs."  In 
Pigott  on  Foreign  Judgments,  at  p.  185,  it  is 
stated  that  "In  this  i-eepect  no  diffei-ence  is  made 
between  an  action  on  a  foreign  judgment  and 
other  actions."  The  cases  which  have  oeen  relied 
on  by  the  plaintiff  entirely  fail  to  support  the 
proposition  that  the  case  is  different  when  the 
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action  is  wpaa  a  judgment.  In  Ferguson  v. 
Kootenay  Smelting  and  Trading  Syndicate  (36  S.  J. 
461),  the  defendant  had  admittedly  property  of 
the  plaintiff  in  his  hands,  and  so,  in  effect,  already 
held  security  for  costs ;  and  in  Be  Contract  and 
Agency  Corporation  (57  L.  J.  5,  Ch.),  the  reason 
for  refusing  to  order  security  for  costs  was  the 
same.  On  an  application  for  security  for  costs 
from  a  foreign  plaintiff,  it  is  immaterial  whether 
the  defendant  has  a  good  defence  or  not,  and  the 
court  ought  not  to  inquire  into  the  merits  of  the 
defence : 

The  Edinburgh  and  Leith  Bailway   Company  ▼. 

Dawson,  7  DowL  573. 
The  defence  which  has  been  set  up  in  this  case  is 
a  good  defence,  if  proved : 

Abouloff  T.  Oppenheimer,  47  L.  T.  Bep.  N.  S.  825  ; 

10  Q.  B.  DiT.  295. 

Crum^,  Q.O.  and  Geary  for  the  respondent. — 
The  action  in  the  French  courts,  in  which  the 
plaintiff  obtained  this  judgment,  was  fought  out, 
and  the  judgment  was  affirmed  by  the  Court 
of  Appeal  in  France.  There  is,  therefore,  the 
strongest  prima  facie  case  in  favour  of  the  plain- 
tiff. An  action  upon  a  foreign  judgment  does 
stand  upon  a  different  footing  to  ordinary  actions 
of  debt: 

WUliams  v.  Jonei,  13  H.  &  W.  623 : 

Oodard  v.  Gray,  24  L.  T.  Bep.  N.  S.  89 ;  L.  Eep. 
6  Q.  B.  149. 
When  a  foreign  plaintiff  sues  upon  a  foreign 
judgment  it  is  a  matter  of  discretion  whether  the 
court  will,  upon  considering  the  defence  set  up, 
order  security  for  costs  or  not.  It  is  according  to 
the  comity  of  nations  to  enforce  a  foreign  judg- 
ment, and  not  to  place  obstacles  in  the  way  of  a 
person  seeking  to  enforce  it : 

The  City  of  Mecca,  41  L.  T.  Eep.  N.  S.  444 ;  L.  Eep. 
6  P.  D.  28. 

There  is  no  inflexible  rule  as  to  ordering  security 
for  costs  by  a  foreign  plaintiff;  it  is  always  a 
matter  of  discretion,  and  the  Divisional  Court  has 
exercised  its  discretion  in  favour  of  the  plaintiff. 

Lawton  Walton,  Q.C.  was  not  heard  in  reply. 

Lord  EsHEB,  M.R. — In  my  opinion  we  cannot 
interfere  with  the  decision  of  the  learned  judge 
at  chambers  ordering  the  plaintiff  to  give  security 
for  costs.  The  Divisional  Court  have  set  aside 
that  order,  and  have  held  that  the  discretion 
exercised  by  the  judge  at  chambei-s  should  be 
ovemiled.  For  my  own  part  I  am  inclined  to 
think  that  it  is  a  matter  of  discretion,  and  that 
the  court  is  not  always  bound  as  a  matter  of 
course  to  order  Beciirity  for  costs  to  be  given  by 
a  foreign  plaintiff.  That  discretion,  however,  is 
always  exercised  in  one  way  unless  there  are 
exceptional  circumstances  in  the  case.  In  the 
Divisional  Court  that  discretion  was  exercised  by 
refusing  to  order  security  for  costs  upon  the 
ground  that  the  plea  disclosed  no  real  defence  to 
the  action.  That  was  a  mistaken  ground,  for  the 
plea  if  it  is  proved  will  be  a  complete  defence. 
The  Divisional  Court,  therefore,  exercised  their 
discretion  upon  a  wrong  ground,  and  this  appeal 
must  be  allowed. 

Lopes,  L.J. — In  Be  Percy  Mining  Company 
(ubi  $up.),  the  late  Master  of  the  Bolls,  Sir  G. 
Jessel,  and  in  Pray  v.  Edie  (1  T.  R.  267),  Buller,  J. 
held  that  •"  the  principle  is  well  established  that 
a  person  instituting  legal   proceedings  in  this 


country,  and  being  abroad,  so  that  no  adverse 
order  could  be  effectually  made  against  him  if 
unsuccessful,  is  by  the  i^ea  of  the  court  com- 
pelled to  give  security  for  costs."  I  have  alwajg 
nnderstood  that  to  be  the  rule,  and  that  there  it 
no  difference  between  an  action  upon  a  forogn 

i'udgment  and  an  action  for  any  other  debt.  1& 
Mvisional  Court  have  set  aside  the  order  of 
Grantham,  J.,  at  chambers,  and  the  learned 
judges  in  the  Divisional  Conrt  seem  to  have  done 
so  upon  different  grotmds.  Mathew,  J.  seems  to 
have  proceeded  upon  the  ground  that  there  iras 
no  real  substantial  defence  to  the  action ;  bat  the 

flea  is  a  good  answer  to  the  action  if  it  is  prond 
think  taai,  we  must  have  come  to  that  conclnsian 
when  the  appeal  under  Order  XIV.  came  before 
us.  The  ground,  therefore,  upon  which  Mathev.  J. 
proceeded  was  erroneous.  The  ground  upon  which 
Collins,  J.  proceeded  was  that  there  was  s  Sib- 
tinction  between  an  action  upon  a  foreign  jnd);- 
ment  and  an  action  for  an  ordinary  debt,  and  that 
in  the  former  case  there  was  a  strong  prima  facte 
case  in  favour  of  the  plaintiff.  I  think  that  there 
is  no  such  distinction.  The  order  of  the  Divisional 
Court  was  wrong,  and  must  be  reversed. 

Datey,  L.J. — ^I  am  of  the  same  opinion. 
Counsel  for  the  respondent  has  admitted  that  no 
authority  can  be  found  in  the  reports,  or  in  text 
books,  showing  that  the  court  has  ever  refused  to 
order  security  for  costs  to  be  given  by  a  foragn 
plaintiff  suing  in  the  courts  of  this  country  exo^ 
in  the  well-known  exceptional  cases  of  a  croas 
action,  or  where  money  belonging  to  the  plaintiff 
is  already  in  the  defendant's  hands.  I  adopt  the 
langniage  of  the  late  Master  of  the  Bolls  as 
quoted  by  Lopes,  L.J.  As  to  the  ground  upon 
which  Mathew,  J.  acted  in  the  conrt  below,  I 
think  that,  upon  an  application  against  a  foreign 
plaintiff  for  secmity  for  costs,  the  court  cannot 
go  into  the  merits  at  all.  It  would  be  very  inoon- 
venient  to  do  so,  and  the  rule  upon  which  security 
for  costs  is  ordered  has  nothing  to  do  with  the 
merits  of  the  case.  If,  as  was  suggested,  the 
defence  discloses  no  defence  at  all,  the  pl^tiff 
can  apply  to  have  it  struck  out  as  being  fnvoloos, 
and  disclosing  no  real  defence  to  the  action.  At 
to  the  gi-ounds  upon  which  Collins,  J.  based  hit 
decision,  I  must  confess  that  his  judgment  sur- 
prised me.  There  is  no  authority  that  I  am  aw»« 
of  for  saying  that,  where  an  order  for  security  for 
costs  is  sought  against  a  foreign  plaintiff,  there 
is  any  difference  between  an  action  on  a  foreign 
judgment  and  an  action  upon  any  other  caose  of 
a^*^io»-  Appeal  aUoued. 

Solicitors :  for  the  appellant,  Tatham  and 
Loitsada;  for  the  respondent,  Nokes  and  SioM- 
mere. 


Tuesday,  March  20. 

(Before  Lopes  and  Da  vet,  L.JJ.) 

Jacobs  v.  Cbusha  and  othebb.  (a) 

APPEAL  FBOM  THE  QITEEN's  BENCH  DIVISION. 

Practice — Person  swing  in  f  onn4  pauperis— .4rfv»» 
dismissed  for  non-appearance  at  trial— Adieu 
restored  on  eonditicm  cf  paying  costs — No  tdieitof 
acting  for  pauper — Notice  of  motion  not  tig»ti 
by  a  solicitor — Order  XVI.,  r.  29. 

(a)  Beported  hj  1.  H.  Williahs  uid  HCKKT  LOOH,  Eain., 
BarrUtera-av-Law. 
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A  person  suing  in  form&  pauperis,  to  whom  no 

solicitor  has  been  assigned,  and  for  whom  no 

solieitor  is  acting,  may  serve  a  notice  of  motion 

which  is  not  signed  by  a  solieitor. 
When  an  action  by  a  person  suing  in  f  orm&  paux>eri8 

has  been  dismtssea  upon  his  non-appearance  at 

the  trial,  he  may  be  ordered  to  pay  costs  as  a 

condition  of  having  his  action  restored. 
Appkal  of   the  plaintiff  from  an  order  of   the 
Divisional  Court  (Cave  and  Wright,  JJ.)  dismiss- 
inKhis  appeal  from  an  order  of  Charles,  J. 

The  plaintiff  had  heen  admitted  to  sue  in  this 
action  t'n  forma  pauperis,  under  Order  XVL, 
rr.  22-31. 

When  the  action  came  on  for  trial  before 
Charles,  J.,  the  plaintiff  did  not  appear,  but  the 
defendants  did  appear,  and  the  action  was  dis- 
missed. 

The  plaintiff,  alleging  that  he  had  been  pre- 
vented from  appearing  by  illness,  applied  to 
C%arles,  J.  to  r^^re  the  action,  and  the  learned 
judge  made  an  order  that  the  action  should  be 
restored  upon  payment  of  five  pounds  by  the 
plaintiff  to  the  de&ndants  for  costs. 

The  plaintiff  had  not  applied  to  have  counsel 
or  solicitor  assigned  to  him,  and  no  counsel  or 
solicitor  had  been  assigned  him,  and  no  solicitor 
ivas  acting  for  him. 

The  plaintiff  appealed  to  the  Divisional  Court 
against  the  order  of  Charles,  J.,  his  notice  of 
motion  not  being  signed  by  a  solicitor. 

Order  XVI.  provides : 

Bole  29.  Ko  notice  of  motion  bIulII  be  served  or 
numnons  iuned,  and  no  petition  ahall  be  presented,  on 
behalf  of  any  peTsou  admitted  to  sue  or  defend  as  a 
pauper,  except  for  the  discharge  of  hia  solicitor,  unless 
it  ia  rigned  by  his  solicitor. 

Plaintiff  in  person. — The  judge  has  no  power 
to  impose  upon  a  plaintiff  admitted  to  sue  t'n 
forma  pauperis,  a  condition  of  payment  of  money, 
witli  whion  necessarily  he  is  unable  to  comply. 

S.  Brown,  contra,  for  thi-ee  of  the  defen- 
dants.— A  plaintiff  suing  in  formd  pauperis  is 
debarred  from  coming  here  without  a  solicitor. 
By  Order  XVL,  r.  29,  his  notice  of  motion  must 
be  signed  by  his  solicitor,  and  if  he  has  not  a 
solicitor  assigned  to  him  he  must  take  the  neces- 
sary steps  under  rule  26 ;  he  cannot  sei-ve  a  notice 
of  motion  until  he  has  successfully  applied  under 
that  rule  for  the  assignment  of  a  solicitor  to  assist 
him,  to  sign  his  notice  of  motion,  and  to  be 
responsible  for  its  propriety  under  rule  30 ;  a 
renxxnsibUity  which  may  extend  to  personal  lia- 
bihty  for  costs : 

Martiruon  v.  Clowes,  33  W.  E.  555. 
When  a  pauper  litigant  comes  to  the  court  for  an 
indulgence,  he  can  oe  ordered  to  pay  the  costs ; 
for  instance,  a  pauper  camiot  by  amendment  strike 
out  defenduits  except  on  payment  of  their  costs 
(Daaiell's  Chancery  Practice,  1,  p.  90) ;  and 
in  Carson  v.  PickersgiU  (52  L.  T.  Rep.  N.  S.  950; 
14  Q.  B.  Div.  859)  the  power  is  impliedly  sup- 
ported. FCavb,  J. — The  point  was  not  before 
tbem.]  ifot  expressly,  but  the  case  was  decided 
on  this  very  order,  and  the  whole  subject  of  the 
rules  about  paupers  was  discussed.  A  pauper 
most  pay  costs  for  scandal  in  an  answer : 

Rattray  v.  Oeorge,  16  Ves.  232. 
It  is  misconduct  on  the  part  of  the  plaintiff  not 
to  have  appeared,  and  the  learned  judge  would 


only  indulge  him  on  the  terms  imposed.  [Cave, 
J. — I  see  that  in  Wilkinson  v.  Belsher  (2  Brown's 
Chan.  Cas.  272),  on  which  the  statement  in  Daniell 
is  based,  the  costs  of  appearing  were  incurred 
before  the  plaintiff  was  admitted  to  sue  as  a 
pauper.] 

A.  Powell  for  the  other  defendant. — This  is  not 
an  order  for  the  pavment  of  costs,  it  is  merely  a 
condition  without  which  the  indulgence  asked  for 
would  be  rightly  refused.  The  plaintiff  has  been 
guilty  of  misconduct  both  in  not  appearing  at  ^he 
trial  and  in  the  way  in  which  he  ODtained  admis- 
sion to  sue  as  a  pauper,  and  he  ought  to  be  dis- 
paupered. [Wbiqht,  J. — "We  cannot  dispauper 
him  here,  the  practice  is  by  motion.]  The  Court 
has  the  power.  [Cave,  J. — It  certainly  would  not 
exercise  it  without  giving  the  plaintiff  an  oppor- 
tunity to  file  affidavits.] 

The  plaintiff  in  reply.— Rule  29  of  Order  XVI. 
only  applies  to  the  case  where  a  solicitor  has  been 
assigned,  and  where,  as  in  my  case,  no  solicitor  has 
been  assigned,  it  does  not  prevent  a  pauper  litigant 
from  signing  his  own  notice  of  motion. 

Cave,  J. — I  am  of  opinion  that  the  objection 
taken  on  behalf  of  the  defendants  in  this  case 
must  prevail.  Part  4  of  Order  XVI.  relates  to 
proceedings  by  or  against  paupers.  Rule  23  pro- 
vides that  the  person  desirous  of  suing  as  a  pauper 
shall  first  lay  a  case  before  counsel  for  his  opinion 
whether  or  not  he  has  reasonable  grounds  for 
proceeding;  then  by  rule  24  there  must  be  an 
affidavit  of  the  party  or  his  solicitor  that  the  case 
is  true ;  that  has  to  be  produced  together  with 
the  case  submitted  to  counsel,  and  his  opinion 
thereon  before  the  tribunal  to  which  the  appli- 
cation is  made;  the  person  admitted  to  sue  or 
defend  as  a  pauper  is  not  liable  to  any  fees  by 
virtue  of  rule  2o,  and  by  rule  26  counsel  and 
solicitor  may  if  necessary  be  assigned  to  assist 
him,  and  they  are  not  at  liberty  to  refuse  assist- 
ance unless  tor  good  reason  snown.  It  may  be 
that  assistance  is  not  necessai-y  in  all  cases,  but 
rule  29  provides  that  "  No  notice  of  motion  shall 
be  served  or  summons  issued,  and  no  petition  shall 
be  presented  on  behalf  of  any  person  admitted  to 
sue  or  defend  as  a  pauper,  except  for  the  discharge 
of  his  solicitor,  unless  it  is  signed  by  his  solicitor." 
That  is  an  express  provision  that  the  notice  of 
motion  in  such  a  case  as  this  must  be  signed  not 
by  the  plaintiff  but  by  his  solicitor,  and  there  is  good 
reason  why  it  should  be  so.  Otherwise  there  might 
benoendtothenoticesof  motion  served  by  a  pauper 
plaintiff,  and  though  the  court  might  dismiss  them 
all,  that  would  be  but  a  slight  consolation  to  the 
other  party,  who  would  have  to  pay  his  own  coste. 
It  is  therefore  only  proper  and  fair  that  the  court 
should  require  to  oe  satisfied  that  no  proceedings 
but  such  as  are  reasonably  necessaiy  should  be 
taken,  and  rule  30  has  provided  that  "  It  shall  be 
the  duty  of  the  solicitor  assigned  to  a  pei'son 
admitted  to  sue  or  defend  as  a  pauper  to  take 
care  that  no  notice  is  served,  or  summons  issued, 
or  petition  presented  without- good  cause."  That 
rule  shows  why  a  solicitor  should  be  required ;  nor 
does  it  inflict  any  hardship  upon  the  pauper, 
because,  if  he  wants  to  serve  a  notice  of  motion, 
he  can  get  a  solicitor  appointed  under  the  pro- 
visions of  rule  26.  Here  there  is  no  solicitor,  and 
the  notice  is  signed  by  the  plaintiff  himself,  which  is 
contrary  to  the  rule,  and  his  motion  must  there- 
fore be  dismissed. 
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Wbioht,  J. — I  am  of  the  same  opinion,  and  I 
have  only  two  things  to  add ;  one  is  that,  if  Hr. 
Brown  is  correctly  instructed,  there  might  be  an 
application  made  in  chambers  to  dispauper  the 
plaintifl,  and  the  other  is  that  the  facts  ought  to 
be  laid  before  the  pnblic  prosecutor. 

Motion  dismiated. 

The  plaintiff  appealed. 

The  plaintiff,  in  person,  contended  that  he  could 
himself  give  a  notice  of  motion  on  appeal  to  the 
Divisional  Conrt ;  and  that,  as  he  was  suing  tn 
forma  pauperis,  Charles,  J.  had  no  power  to  order 
him  to  pay  costs  as  a  condition  of  allowing  the 
action  to  be  restored. 

JReginald  Broum  for  the  respondents. — There 
is  a  case,  which  inadvertently  was  not  brought  to 
the  attention  of  the  Divisional  Court,  which  says 
that  a  pauper  can  be  heard  in  person : 

TuoUr  V.  CoUinton,  54  L.  T.  Bep.  N.  S.  263 ;  16  Q.  B. 
Div.  562. 
That  case,  however,  only  decided  that  a  pauper 
could  argue  his  own  case,  like  any  other  litigant, 
and  it  does  not  appear  that  the  pauper  in  that 
case  had  not  a  solicitor.  It  does  not  decide  that 
a  pauper  can  give  a  notice  of  motion  not  signed 
by  a  solicitor.  The  order  of  Charles,  J.,  imposing 
the  payment  of  costs  by  the  plaintiff  as  a  con- 
dition of  having  his  action  restored,  was  rightly 
made.  When  a  pauper  applies  for  indulgence 
terms  can  be  imposed  upon  mm  as  upon  any  other 
litigant : 

Fotter  V.  The  Baiik  of  EnglanA,  2  Dowl.  A  L.  790; 
Carson  V.  PieJcertgill,  62  L.  T.  Eop.  N.  S.  950 ;  14 
Q.  B.  Div.  859. 

The  plaintiff  replied. 

Lopes,  L.J. — This  is  an  ^peal  by  the  plaintiff 
from  the  decision  of  the  Divisional  Court  dis- 
missing his  appeal  against  an  order  of  Charles,  J. 
The  plaintiff  was  permitted  to  sue  in  forma 
pauperis,  but  did  not  have  counsel  or  solicitor 
assigned  to  him.  The  action  came  on  to  be  tried 
before  Charles,  J.,  but  the  plaintiff  did  not  appear, 
and,  the  defendants  being  present,  the  action 
was  dismissed.  The  plaintiff  said  that  he  was 
prevented  by  illness  from  appealing  at  the  trial,  and 
applied  to  Charles,  J.  to  nave  the  case  restored. 
The  learned  judge  allowed  the  case  to  be  restored 
upon  payment  by  the  plaintiff  of  five  pounds  as  costs 
to  the  defendants.  The  plaintiff  did  not  pay  that 
sum,  but  appealed  to  the  Divisional  Court,  and 
asked  to  have  the  case  restored  without  the  im- 
position of  any  terms.  The  Divisional  Court 
refused  that  application,  and  the  plaintiff  has 
appealed  to  this  court.  The  ground  of  the 
decision  of  the  Divisional  Court  was  that  the 
plaintiff  could  not  be  heard  by  reason  of  the 
provisions  of  Order  XVL,  r.  29,  which  says  that 
"  No  notice  of  motion  shall  be  served  or  summons 
issued,  and  no  petition  shall  be  presented,  on 
behalf  of  any  person  admitted  to  sue  or  defend 
as  a  pauper,  except  for  the  dischai-ge  of  his 
solicitor,  unless  it  is  signed  by  his  solicitor."  The 
plaintiff  had  served  no  notice  of  motion  signed  by 
a  solicitor,  and  the  Divisional  Court  thought  that 
he  was  therefore  precluded  from  making  his  appli- 
cation. The  case  of  Tucker  v.  CoUinton  {uhi  sup.) 
was  not  cited  to  the  Divisional  Court.  The  effect 
of  the  decision  in  that  case  is  that  rule  29  only 
applies  when  a  solicitor  has  been  assigned  to  a 
person  suing  tn  forma  pauperis,  and  does  not 
apply  when  no  solicitor  has  been  so  assigned. 


In  that  case  Lord  Esher,  M.B.  said  that  rule  9 
"  seems  only  to  apply  where  a  solicitor  has  been 
assiKned  under  nue  28,"  and  the  judgments  are 
to  the  effect  which  I  have  stated.  Our  opinkm  is 
confirmed  by  the  last  words  of  the  rule,  which  are 
"  unless  it  is  signed  by  his  solicitor."  I  think, 
therefore,  that  uie  Divisional  Court  was  wrooc 
in  holding  that  rule  29  precluded  the  plaintif 
from  appealing  to  that  court,  and  I  think  tliat 
they  would  not  have  so  decided  if  the  case  of 
Tucker  v.  CoUineon  (ubi  tup.)  had  been  brpn^t 
to  thdr  attention.  It  is  said  that  ^e  learned 
judge  had  no  jurisdiction  to  make  the  order  that 
the  plaintiff,  suing   in  forma,  pauperis,    should 

Eay  five  pounds  costs  as  a  condition  of  having 
is  case  restored.  The  authorities  dispose  of  that 
contention.  It  is  only  necessaiy  to  refer  to  one 
case  in  which  an  application  by  a  pauper  for  | 
leave  to  amend  was  granted  upon  the  terms  of 
his  paying  certain  costs:  Fosier  v.  Bwak  of  i 
England  (ubi  tup.).  The  principle  of  that  case 
is  that  where  a  person  suing  in  forma  parmrii 
comes  to  the  court  to  ask  for  an  indulgence,  there 
is  jurisdiction  to  impose  terms  upon  liim  as  the 
price  of  such  indulgence.  There  are  other  casee 
to  the  same  effect.  That  rule  is  pertecUj 
reasonable,  and  is  consonant  vrith  good  sense.  It 
a  pauper  litigant  is  in  default  he  must  pay  tlie 
penalty,  and  reimburse  the  other  side  the  extra 
costs  which  he  has  caused  to  them.  Upon  that 
ground  I  think  that  Charles,  J.  had  jurisdictian 
to  make  the  order,  and  I  think  that  it  vronld  be 
wrong  for  us  to  interfere  with  that  order.  The 
appeal,  therefore,  must  be  dismissed. 
Davbt,  L.J.  concurred.       ^^^^^  ^^^^ 

Solicitors  for  the  respondent,  Avery  and  Co. 


HIGH   COURT   OF  JUSTICE. 

CHANCERY  DIVISION. 

Dec.  12  and  19,  1893. 

(Before  Kekbwich,  J.) 

Be  Bawben  ;  Bawden  v.  Cbesswbll. 

National  Pkovincial  Bank  op  England  t. 

Ckesswbll.  (a) 
WUl  —  Contiruciion  —  Legacy  —  Besidue  —  "  Kirf 
othertoise  ditpoeed  of" — Becu  estate — Mixed  f*»i 
— Debit — Insufficiency  of  personal  ettate. 

This  wat  a  tumm/>nt  taken  out  by  a  legatee  to  mrj 
the  chief  clerk's  certificate,  who  had  found  OuU 
the  pecuniary  iegadei  given  by  the  will  cf  0^ 
tettator,  were  not  charged  on  his  reviduary  iwJ 
ettate.  The  testator  after  certain  specifie  fiftt 
bequeathed  teveral  apecifi^e  legacies,  ineludittgo*^ 
to  the  applicant,  and  continued :  "  I  gite,  dmn, 
and  bequeath  cUl  the  real  and  personal  eMt  (o 
which  at  my  death  I  shoiu  be  benefieialll 
entitled,  or  of  which  at  my  death  I  shM  hem 
any  general  power  to  dispose  beneficially  fttf  »1 
will,  and  not  othencite  dispoted  of,  unto  C-J^ 
his  own  use  and  benefit  absolutely."  tk 
personal  estate  not  tpeeyiedUy  bequeathed,  wot 
insufficient  for  payment  ofdebtt. 

Held,  that  the  legatee  was  entitled  to  be  paid  ott 
of  the  residuary  real  estate. 

(a)  Beported  by  Fbancis  E.  Adt ,  Esq.,  BuTl<ter4t-L»«. 
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Seld  dlao,  that,  tu  between  the  peeuniary  legaieee 
and  the  reeidiMry  devitee,  the  peeuniary  legatees 
were  eniUled  to  tneir  legadei  out  of  the  reetatuiry 
real  estate,  without  any  lidbility  to  contribute  to 
thepeeyment  of  debts ;  that  the  residuary  devisee 
was  bound  to  contribute  raieably  with  specifie 
legatees  and  devisees ,-  and  in  ascertaining  the 
proportion  cf  his  eowMbution,  the  value  of  the 
renduary  real  estate  mutt  be  measured,  not  by 
the   value  less    the  legacies   to  be  paid  there- 
out,   bwt    by    its   vcdue    independently    of-  the 
legacies. 
This  was  a  stunmons  taken  ont  bj  Cecilia  Bryan, 
wife  of  R.  Bryan,  a  legatee  under  the  will  of  Mr. 
Bawden,  to  vaiy  the  cfajef  clerk's  certificate.    The 
chief  clerk  had  f  onnd  that  the  pecuniary  legacies, 
by  the  will  of  the  testator,  were  not  chared  on 
his  residuary  real  estate.    The  testator,  who  died 
in  1891,  by  his  will  dated  the  25th  Feb.  1886,  after 
making  certain  specific  gifts,  bequeathed  seyeral 
specific  legacies  including  one  to  the  applicant, 
and  gave  the  residue  of  his  real  and  personal 
estate,  in  the  following  words : 

And  I  give,  deyise,  and  bequeath  all  the  real  and 
petsoiuJ  estate  to  which  at  my  death  I  shall  be  bene- 
ficially entitled,  or  of  which  at  my  death  I  shall  hare 
any  gieneral  power  to  dispose  beneficially  by  will,  and  not 
otherwise  dispoeed  of  onto,  S.  B.  Cresswell  for  his  own 
nae  and  benefit  absolutely. 

And  he  appointed  S.  B.  Cresswell  executor  of  his 
wilL 

The  personal  estate  not  specifically  bequeathed 
-was  insufficient  for  payment  of  debts. 

Benthaw,  Q.C.  and  Whiidker  for  the  plaintiff. 
— The  legacies  must  be  paid  out  of  the  mixed 
fond,  because  the  words  "  not  otherwise  disposed 
of  "  mean  residue  : 

Grerille  v.  Brmone,  7  H.  L.  Cas.689,697; 

Haisel  T.  Hasiel,  2  Dickens,  527 ; 

Mirehou*e  t.  Scaife,  2  My.  &  Cr.  695,  707; 

Smith  T.  BulUr,  1  Jones  ft  La  T.  692 ; 

Green  t.  Dunn,  20  Bear.  6 ; 

Peacoeic  t.  Peacoclc,  12  L.  T.  Eep.  N.  S.  299 ;  13  W. 
B.516. 

Upjohn  for  Cresswell,  the  residuary  legatee. — 
I  submit  that  the  chief  clerk  was  right.  The 
testator  does  not  use  the  word  "  residue."  This 
case  does  not  fall  within  the  rule  laid  down  in 

Gairuford  t.  Dunn,  30  L.  T.  Bep.  N.  S.  283  ;  17 

£q.  405 ;  and 
EllioU  T.  DeartUy,  44  L.  T.  Bep.  N.  S.  198 ;  16  Cb. 
DiT.  322. 

Kekkwich,  J. — ^In  order  to  ascertain  the  testa- 
tor's meaning,  using  ordinary  language,  one  has 
to  be  guided  by  two  rules.  One  is  of  the  first 
importsmce  in  the  construction  of  a  will,  and  the 
other  goes  side  by  side  with  it.  The  first  is  that 
expressed  by  many  judges,  notably  by  Lord 
■Wensleydale  in  OreviUe  v.  Browne  {ubi  sup.),  and 
again  recently  by  Lindl^,  L.J.,  in  Be  Morgan ; 
Morgan  v.  Morgan  (69  L.  T.  Eep.  N.  S.  407; 
(1893\  3  Oh.  222).  where  he  says,  at  the  top  of 
page  228  of  (1893)  3  Ch. :  "  I  do  not  see  why,  if 
we  can  teU  what  a  man  intends  and  can  giye 
effect  to  bis  intention  as  expressed,  we  should  be 
driven  ont  of  it  by  other  cases  or  decisions  in 
other  cases.  I  always  protest  against  anything 
of  the  sort.  Many  years  ago  the  courts  slid  into 
the  bad  habit  of  deciding  one  will  by  the  preyious 
decisions  upon  other  wills.  Of  course  tibere  are 
principles  of  law  which  are  to  be  applied  to  all 


wills ;  bat  if  you  once  get  at  a  man's  intention, 
and  there  is  no  law  to  prevent  you  from  giving 
it  effect,  effect  ought  to  be  given  to  it."    But  ii 
a  series  of  decisions  accepted  by  the  profession 
establish  certain  words  as  meaning  certain  things, 
you  give  effect  to  that,  and  those  words  have 
that  meanin^f ;  you  are  only  construing  according 
to   the    dictionary,    namely    the    decided    cases. 
Lord  Wensleydale  says  in  Greville  v.  Browne,  at 
p.  703  of  7  H.  L.  Oas. :  "If  indeed  a  long  course 
of  decisions  has  established  a  particular  meaning 
as  belonging  to  particular  words,  the  testator 
must  be  supposed  to  have  used  those  words  in 
that  sense,  and  they  must  be  so  construed."    It 
is  unnecessary  to    inquire    what    his    language 
might  have  meant,  because  the  language  he  has 
used  has  been  interpreted  by  judicial  decision. 
I  find  in  Greville  v.  Browne  a  clear  and  distinct 
rule  which  has  been  the  basis  of  decision  and 
advice  ever    since  1859.    There    Lord  Campbell 
says,  at  page  697  of  7  H.  L.  Cas. :  "  If  there  is 
a  general  ^ft  of  legacies,  and  then  the  testator 
g^ves  the  rest  and  residue  of  his  property,  real 
and  personal,  the  legacies  are  to  come  out  of  the 
realty.    It  is  considered  that  the  whole  is  one 
mass ;  that  part  of  that  mass  is  represented  by 
legacies,  and  that  what  is  afterwards   given,  is 
given  minus  what  has  been  before  given,  and 
fiierefore  given  subject  to  the   prior    gift."    A 
general  rcue  ought  not  to  be  frittered  away  by 
trifling  distinctions.    It  means,  if  he  has  in  effect 
given  the  rest  or  residue  in  such  way  that  he 
mtended  the  whole  to  form  one  mass,  and  then 
the  legacies  come  out  of  it.    Passages  have  been 
cited  &om  the  judgments  of  two  eminent  judges 
to  show  that  words  equivalent  to  residue  ought 
to  he  used.    In  Oainsford  v.  Dunn,  Jessel,  M!r. 
says,  at  page  408  of  17  Eq.,  referring  to  OreviUe 
y.  Browne,  and  similar  caaea :  "  Those  cases  were 
cases  of  a  gnft  of  residue  of  real  and  personal 
estate ;  bat  we  result  of  the  cases  is  this :  that 
where  you  find  a  legacy  followed  by  the  gift  of 
the  residue  of  real  and  personal  estate,  the  word 
residue  is  considered  to  mean  that  out  of  which 
something  given  before  has  been  taken,  and  the 
result  is  to  make  the  residue  a  mixed  fimd,  and 
to  charge  the  legacies  proportionally  and  rateably 
upon  the  mixed  fund."    I  do    not    understand 
Jessel,  M.R.  to  say  you  must  have  the  word 
residue.    I  think,  even  if  he  meant  you  must  find 
something  equivalent  to  residue,  that  is  too  wide. 
In  Elliott  V.  Dearsley,  James,  L.J.  says  at  page 
329  of  16  Oh.  Div. :  "  Here  the  legacies  are  no 
doubt  charged  on  the   real    estate  by    force    of 
the  word  residue."    I  think  it    is  wresting    his 
language  to  an  irrational  result  to  say  you  must 
have  the  word  residue.   '  I  should  mive  thought 
the  gift  sufficient  without  the  further  words,  and 
I  think  the  legatee  could  only  take  what  was  left 
after  payment  of  the  legacies,  and  this  is    in 
thorough  accord  with  Chreville  v.  Browne,  bat  I 
need  not  go  so  far.    In  Hassel  v.  Hassel,  the 
words  used  are  substantially  the  same  as  in  the 
present  case,  and  I  cannot  distinguish  between 
them.     The   cases  of  Mirehouae  v.   Scaife,  and 
Smith  y.  Butler,  have  dealt  with  this  question, 
and,  in  both,  Hassel  v.  Hassel  was  referred  to, 
and    the    Lord    Chancellors    who    respectively 
decided  those  cases  (approve  of  Hassel  v.  Hassel, 
and  that  carries  me    the    whole    way.    In    my 
opinion  the  legatee  is  entiUed  to  be  paid  out  of 
the  real  estate. 
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Dee.  19. — A  farther  point  wae  argued — ^namely, 
'whether  as  between  the  pecuniary  legatees,  and 
the  residuary  devisee,  the  pecuniary  legatees 
ought  to  bear  a  proportion  of  the  contribution  of 
the  residuary  i-eal  estate  towards  the  payment  of 
debts. 

Reti$hav),  Q.  C.  and  Whitaker  for  the  pecuniary 
legatees. — For  the  purpose  of  measuring  the  con- 
tribution to  be  made  by  the  residuary  devisee,  the 
residuary  real  estate  ought  to  be  valued  as  if  it 
had  not  been  charged  -with  the  legacies,  and  the 
amount  so  ascertamed  borne  by  the  residuary 
devisee,  the  pecuniary  legatees  contributing 
nothing : 

Saihee  v.  Boulton,  29  Beav.  41 ; 

Re  Saunden  Davies  ;  Saunders  Daviee  v.  Saunders 

Davies,  56  L.  T.  Eep.  N.  S.  153 ;  34  Ch.  Div.  482. 

Upjohn  for  the  residuary  devisee. — This  case  is 

different  from  the  cases  referred  to  by  Mr.  B«n- 

shaw.    The  pecuniaiy  legatees  ought  to  bear  their 

proportion  of  the  contribution : 

Long  V.  Short,  1  P.  Wms.  403 ; 

Jackson  v.  Hamilton,  3  Jo.  &  La  T.  702 ;  9  Ir.  Eq. 
Bep.  430,  650. 
[Keeewich,  J.  referred  to  Williams  on  Executors 
{!)th  edit.)  p.  1565.] 

Kkkewich,  J. — According  to  the  construc- 
tion which  I  have  placed  upon  the  will,  these 
legacies  are  charged  upon  the  residuary  real 
estate,  in  aid  of  the  personal  estate,  which 
in  course  of  administration  is  the  first  fund  for 

Sayment.  The  result  will  be  that  the  residuary 
evisee  if  the  personal  estate  is  insufficient,  will 
take  not  the  residuary  real  estate  clear,  but 
charged  with  the  amount  of  the  legacies.  The 
residuary  devisee  says,  at  any  rate  with  some 
plausibility,  that  he  does  not  get  what  the  tes- 
tator gave  mm,  but  something  less,  and  his  contribu- 
tion to  the  payment  of  debts  must  be  measured 
not  by  what  the  value  of  the  estate  would  be  indepen- 
dently of  the  charges,  but  by  the  clear  bounty 
which  falls  to  him,  that  is  the  residuary  real 
estate  less  the  charges.  That  is  the  principle  of 
Long  y.  Short.  Mr.  Upjohn  cited  an  Irish  case 
of  Jackson  v.  Hamilton,  in  which  Lord  Chancellor 
Brady  followed  the  principle  of  Long  v.  Short, 
and  Lord  Chancellor  Sugden  also  appears  on  a 
previous  hearing  of  the  same  case,  to  have  ap- 
proved of  Long  v.  Short.  There  is  much  to  be 
said  in  favour  of  that  view  of  the  principle  and  of 
the  authorities,  but  I  am  placed  in  this  difficulty, 
that  some  six  years  ago  this  very  point  was  con- 
sidered by  North,  J.,  and  dealt  with  by  him  in  a 
reseiyed  judgment,  in  which  he  discussed  all  the 
cases  at  length,  and  deliberately  refused  to  apply 
Long  V.  Short  to  such  a  case  as  I  have  here.  To 
my  mind  it  would  he  most  unsatisfactory  for  me 
to  depart  in  anyway  from  North,  J.'s  decision ;  it 
is  now  nearly  seven  years  old,  was  a  considered 
judgment,  and,  as  far  as  I  am  aware,  has  not 
been  departed  from  by  any  other  judge,  or  treated 
as  an  unsatisfactory  authority.  During  the 
argument  I  referred  to  the  valuable  work  of 
Williams,  J.  on  Executors,  who  at  p.  1565  of  the 
9th  edit,  refers  to  Re  Saunders  Davies  ;  Saunders 
Lavies  v.  Saunders  Davies,  and  treats  it  as  incon- 
sistent with  Long  v.  Short.  Supposing  it  is,  ought 
I  now  to  go  back  to  the  earlier  decisions,  or  rather 
accept  the  deliberate  judgment  of  North,  J.?  It 
seems  to  me,  according  to  the  principle  which 
governs  the  decisions  of  judges,  and  the  great 


importance  of  making  the  law  certain,  I  ought  to 
follow  the  decision  of  North,  J.  rather  than 
apply  the  earlier  cases,  and  I  do  so  the  more 
readily  because  North,  J.  followed  Baike*  v. 
Boulton  which  was  decided  by  Lord  Bomilly  in 
1860.  Judgment  was  there  given  without  anj 
comment  by  the  judge  on  the  point.  The  case  h 
classed  with  Long  v.  Short  in  tVilliams,  J.'b  note, 
but  counsel  has  not  called  my  attention  to  any 
criticism  of  the  Master  of  the  Kolls'  decision,  and 
my  own  notes  to  the  case  in  Beavan's  Bepoits 
do  not  indicate  that  it  has  been  cited  in  any  other 
case,  except  the  one  before  North,  J.  Therefore 
I  have  nouiing  to  help  me.  In  Baike*  v.  Bovlim 
it  was  really  only  a  way  of  creating  a  portion  by 
a  trust  term,  and  the  Master  of  the  BolU  . 
declared  the  10,0002.  to  be  charged  by  the  will  so  | 
as  to  be  raised  free  of  costs  and  deductions,  and 
that  the  devised  real  estate  and  specific  legacies 
ought  to  contribute  rateably  towaros  the  payment 
of  the  testator's  debts.  That  declaration  em- 
bodies the  principle  on  which  the  court  proceeded, 
and  the  manner  in  which  it  was  to  be  worked  out 
I  should  conclude  from  it  that  the  portionerB 
ought  not  to  contribute  anything,  but  I  nave  sent 
for  the  order  (Reg.  Lib.  1860,  B.  FoL  1554).  from 
which  I  find  that  this  was  so,  and  that  the  10,0001. 
was  not  to  contribute,  but  the  devisee  was  to 
contribute  according  to  the  value  of  the  whole 
estate  as  if  it  had  not  been  charged  with  the 
10,0002.  by  the  will.  North,  J.  in  the  case  before 
him  took  precisely  the  same  view  of  that  decisitm. 
Then  Mr.  Upjohn,  in  his  able  argument,  says  that 
there  is  all  the  difference  in  the  world  between 
portioners  and  pecuniary  legatees,  and  as  against 
the  latter  he  has  a  stronger  case  than  as  against 
portioners.  His  explanation  does  not  satitty  my 
mind  of  the  distinction.  I  caomot  see  any  sub- 
stantial distinction.  In  Baiket  v.  Boulton  the 
property  was  devised  to  the  eldest  son.  In  Rt 
Saunders  Davies  it  was  given  in  a  different  way 
in  settlement,  but  the  result  was  substantially  the 
same.  Now,  according  to  the  construction  which 
I  have  placed  upon  the  will,  what  have  we  here.' 
A  bequest  of  pecuniary  legacies,  which  are  there- 
fore payable  out  of  the  personal  estate  with  a 
charee  of  these  legacies  on  the  real  estate  in  aid 
of  the  personal  estate.  What  difference  can  it 
make  whether  they  are  charged  on  the  real  estate 
in  the  first  instajace,  or  charged  in  fud  of  the 
personal  estate  ?  Again  what  difference  can  it 
make  whether  they  are  payable  in  the  first 
instance  out  of  the  personal  estate  F  The  effect 
of  my  judgment  on  the  previous  point,  is  to  pnt 
this  will  on  the  same  footing  as  a  will  deviang 
the  real  estate  to  a  trustee  in  trust  to  pay  ther^ 
out  such  sums,  if  any,  as  are  necessary  to  pay  the 
legacies,  and  subject  thereto  in  trust  for  the 
devisee.  Whether  the  real  estate  is  given  throi^ 
a  trustee,  or  whether  a  term  is  given,  or  whether 
the  legacies  ai-e  to  be  raised  by  legal  uses,  seems 
to  me  to  be  quite  immaterial.  There  is  in  effect 
a  gift  of  the  real  estate  subject  to  the  legacies. 
They  are  charged  on  the  real  estate.  I  cannot 
see  any  substantial  distinction  between  this  case 
and  the  cases  before  North,  J.  and  Lord  Romilly. 
and,  therefore,  I  must  decline  to  go  on  to  consider 
the  interesting  question,  whether,  if  those  two 
cases  were  out  of  tlie  way,  I  should  follow  the 
decision  in  Long  v.  Short.  I  must  hold  on  the 
authority  of  those  two  cases  that  the  pecaniaiy 
legacies  being  charged  on  the  real  estate,  the 
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l^atees  take  their  legacies  oat  of  the  real  estate 
mthout  an;  liabilitj  to  contribute  to  the  debts, 
and  that  the  residuary  devisee  takes  subject  to 
the  charges,  and  that,  notwithstanding  that,  he 
mnst  contribute  to  the  payment  of  the  debts 
rateably  with  specific  legatees  and  devisees,  and 
in  ascertaining  his  proportion,  the  value  must  be 
measured  not  dt  the  vuue  less  the  legacies  to  be 
paid  thereout,  but  by  its  value  independently  of 
those  legacies. 

Solicitors:  W.  W.  Comint,  for  H.  N.  Bryan, 
HindUy,  Lancaster ;  Beed  and  Beed ;  Sismey  and 
Sitmey. 


Saturday,  March  17. 
(Before  Kekewich,  J.) 
Be  HicES;    Ex  parte  North-Eastebn  Rail- 
way Company,  (o) 
Practice — WUl — Conttraetion  —  Payment  out  oj 
court — Petition — Summons — Order    LV.,    r. 
sub-secti.  1  and  18. 


;'? 


ThxM  wa*  a  petition  hy  the  applicants,  who  claimed 
to  be  entitled  under  the  will  of  W.  S.  deceased  to 
one-fifth  of  a  sum  of  24372.  le.  9d.  Consols  in 
court,  being  the  purchase  money  of  freehold  land 
belonging  to  the  testator,  and  they  asked  for  pay- 
ment out  to  them.  The  iiiU  of  the  applicants 
depended  on  the  proof  of  their  identity  and  age, 
and  of  the  deaths  of  the  testator's  widowt  and  of 
the  applicants'  father.  There  was  also  a  ques- 
tion upon  the  conttrtiction  of  the  will.  The 
application  was  first  made  by  summons  in 
chambers,  but  Kekewich,  J.  held  that  he  had  not 
jurisdiction  under  Order  LV.,  r.  2,  sub-sect.  1,  to 
deal  with  the  matter  by  summons  in  chambers, 
and  a  petition  was  then  presented. 

Held,  that  Order  LV.,  r.  2,  tuA-seet.  1,  did  not  con- 
template such  a  ease  a»  the  present  when  there 
was  a  question  of  construction  involved,  nor  was 
it  a  case  in  wnieh  the  matter  could  be  heard 
on  summons  under  the  discretion  of  the  judge 
given  by  sub-sect.  18  of  the  same  rtUe,  and  that 
therefore  a  petition  was  necessary. 

This  was  a  petition  for  the  payment  or  transfer  to 
the  petitioners  of  one-fifth  of  a  sum  of  24372. 1«.  9d. 
Consols,  and  16Z.  58.  4d.  cash  representing  the  pro- 
ceeds of  land  taken  by  a  railway  company  in  1876 
under  the  provisions  of  their  special  Act,  and  of  the 
Lands  Clauses  Consolidation  Act  1845.  The  title 
of  the  petitioners  was  derived  under  the  will  of 
William  Hicks,  who  died  in  1865. 

By  his  will,  dated  the  12th  April  1865,  William 
Hicks  appointed  his  sons,  William  Barnes  Hicks 
and  Isaac  Hicks,  executors  and  trustees  thereof, 
and  bequeathed  his  real  and  personal  estate  upon 
trust  to  permit  his  wife  to  have  the  use  and 
enjoyment  of  one  of  his  leasehold  houses,  as 
therein  mentioned,  and  to  get  in  and  convert  such 
part  of  his  personal  estate  as  should  not  consist 
of  chattels  real,  and  to  invest  the  same,  and  out 
of  the  annual  proceeds  to  arise  therefrom,  and 
oat  of  the  rents  and  profits  of  his  real  and  lease- 
hold hereditaments  to  keep  his  said  real  and 
leasehold  hereditaments  in  good  tenantable 
repair,  and  insured  against  loss  by  fire,  and  to  pay 
the  ground  rents  and  other  outgoings  affecting  the 
same,  and  to  pay  thereout  an  annuity  of  602.  to 
hi*  said  wife  during  her  life  as  therein  mentioned, 

(•)  BepOT««d  bj  Fbihcb  E.  Adt,  Eiq.,  BwrUtrr  at-Lsw. 


and  subject  thereto,  to  stand  possessed  as  to  one 
undivided  fifth  part  thereof,  upon  the  trvate 
following : 

For  my  son  Williiun  Barnes  Hicks  during  his  life,  and 
aftei  his  death  the  same  one-fifth  share  and  the  annual 
income  thereof,  shall  be  in  tnut  for  snch  of  the  sons  of  the 
said  William  Barnes  Hicks  as  shall  be  thenliring,  and  the 
isgne  male  then  living  of  gnoh  sons  of  the  said  William 
Barnes  Hicks  as  shall  be  then  dead,  who  either  before 
or  after  the  determination  of  the  previous  tnista  shall 
attain  the  age  of  twenty-one  years,  or  if  more  than  one 
equally. 

And  after  other  provisions  the  will  proceeded  as 
follows : 

And  as  to  the  other  fifth  parts  or  shares  of  the  said 
real  and  personal  estate  upon  such  trusts,  and  with  snoh 
powers,  as  to  one  such  share  each  in  favour  of  each  of 
my  sons,  the  said  Isaac  Hicks,  Michael  Hioks,  and 
Thomas  Hioks  and  his  sons  and  more  remote  male  issue, 
as  shall  oorrespond  with  the  preceding  tmats  and 
powers  in  favour  of  the  said  William  Barnes  Hioks,  and 
his  sons  and  more  remote  male  issue. 

Michael  Hicks  died  in  1873,  and  his  two  sons 
Isaac  Hicks,  and  William  Hicks,  and  Daniel 
Huntly,  a  mortgagee  of  the  share  of  Isaac  Hicks, 
applied  for  payment  out  to  them  of  one-fifth  of 
the  fund  in  court.  The  testator's  widow  was 
dead.  The  application  was  first  made  by  origi- 
nating summons,  and  came  before  Kekewich,  J. 
in  Chambers,  but  was  dismissed  on  the  ground 
that  the  court  had  no  jurisdiction  to  muce  the 
order  upon  summons,  notwithstanding  the  sub- 
mission of  the  pai'ties.  This  petition  was  then 
presented. 

Oatey  for  the  petitioners. 

W.  Baker  and  Lavington  for  the  respondents, 

Kekewich,  J. — The  title  of  the  petitioners 
depends  upon  the  construction  of  the  wilL  That 
construction  may  be  perfectly  plain  to  any  judge, 
counsel,  or  chief  clerk,  but  it  is  one  which  requires 
to  be  worked  out  by  a  lawyer.  It  appears  to  me 
that  Order  LV.,  r.  2  (1),  is  not  applicable  to  a  case 
where  there  is  a  question  of  construction,  though 
that  question  may  be  an  easy  one.  The  rule 
appears  rather  to  contemplate  cases  such  as  that 
of  a  gift  to  the  eldest  son  of  A.  or  to  A.,  if  he 
survives  B.  Nor  is  the  matter  one  which  can  be 
brought  within  the  general  clause  (18),  which 
appears  to  refer  to  classes  of  business  other  than 
those  previously  mentioned,  and  not  to  enable  the 
judge  to  direct  that  any  particular  matter  shall 
be  disposed  of  at  chambers.  These  are  my  own 
views,  but  I  was  apprised  that  there  is  some  want 
of  uniformity  of  procedure,  and  I  therefore 
thought  it  right  to  reserve  consideration  of  the 
matter,  and  consult  my  brother  judges.  I  did  so 
with  the  result  that  I  find  there  is  a  want  of  uni- 
formity. If  we  were  all  agreed,  or  if  my  colleagues 
had  agreed  in  any  one  view,  I  should  certamly 
adopt  it.  But  I  found  so  much  difference  of 
opinion,  that  I  came  to  the  conclusion  that  my 
only  proper  course  was  to  follow  my  own  view. 
That  I  have  done  and  most  do  again.  If  cases  of 
this  kind  are  to  be  brought  beK>re  the  court  on 
originating  summons,  a  new  rule  for  that  pun>03e 
must  in  my  opinion  be  fi-amed  by  the  Rule  Com- 
mittee.   I  make  the  order  as  prayed. 

Solieitoi-8 :  J.  E.  and  H.  Scott,  for  Errington, 
Huntly,  and  Foster,  Sunderland;  Williamson, 
Hill,  and  Co.,  for  A.  K.  Butterworth,  York. 
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March  14  and  15. 
(Before  Bomeb,  J.) 
Sims  v.  Landsat.  (a) 
Fendor   and  purchaser  —  Specific  performance  — 
Memorandum  drawn   by    auctioneer's    elerJc  — 
Agency— StaiuU  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 
Jn  a  sale  by  public  auction,  the  aucitoneer  is  the 
agent,  not  only  of  the  vendors,  but  also  of  the 
purchaser,  to  this  extent,  that  he  is  entitled  to 
sign,  in  the  name  and  on  behalf  of  the  purchaser, 
a  memorandum,  of  the  particulars  of  the  contract 
sufficient  to  satisfy  the  Statute  of  Frauds. 
Where,  at  the  conclusion  of  a  sale,  an  auctioneer's 
derh  was  authorised  by  a  purchaser  to  enter  his 
full  name   and  address  m  a  printed  form,  of 
memorandum  of  sale,  but  the  purchaser  did  not 
himself  sign  it,  and  afterwards  repudiated  the 
contract  : 
Held,  that  there  was  a  sufficient  signature  by  the 
authorised  agent  of  the  purchaser  to  satisfy  the 
requirements  of  the    Statute  of   Frauds,  and 
specific  performance  of  the   contract   mu^st  be 
directed. 
On  the  8th  An^.  1893  the  plaintiffs,  Frederick 
Sims,  Bessie  Suns,  and  others,  caused  to  be  put 
up  for  sale  by  auction  by  Messrs.  Fowler  and  Son, 
at  the  Mart,  Tokenhouse-yard,  in  accordance  with 
certain  printed  particulars  and  conditions  of  sale, 
a  piece  of  freehold  building  land  in  King's-road, 
Richmond,  Surrey.    This  piece  of  land  was  de- 
scribed in  the  particulars  and  on  a  plan  as  Lot  2. 
There  were  only  two  lots  to  be  sold  at  the  auction. 
The  defendant,  Joseph  Gilbert  Landrav,  was  duly 
declared  the  purchaser  of  Lot  2,  at  the  price  of 
1860Z.    Directiy  it  was  knocked  down  to  him,  the 
auctioneer  told  his  clerk  to  go  and  get  the  name 
and  address  of  the  defendant.   At  the  termination 
of  the  auction  the  clerk  filled  in  the  printed  form 
of  the  memorandum  of  sale  with  the  full  name 
and  address  of  the  defendant,  he  standing  by  at 
the  desk  the  whole  time,  and  looking  over.    This 
memorandum  was  as  follows : 

The  Mart,  London,  E.G.,  Ang.  8,  1893.— Memo- 
randnm. — I,  Joseph  Gilbert  Landisy,  of  6,  Cedars-road, 
Beckenham,  Kent,  do  hereby  acknowledge  that,  at  the 
sale  by  anotion  this  day,  I  was  the  highest  bidder  for, 
and  was  declared  the  purchaser  (snbject  to  the  foregoing 
conditions  of  sale)  of  the  property  described  in  the 
within  particnlais  (as  lot  two)  for  the  snm  of  1850L, 
and  that  I  have  paid  the  snm  of  1851.  by  way  of  deposit, 
and  in  part  payment  of  the  pnrchase  money,  to  Messrs. 
Fowler  and  Son ;  and  I  hereby  agree  to  pay  the  remainder 
of  the  said  purchase  money  and  complete  the  said 
purchase  according  to  the  aforesaid  condition. — Pnrchase 
money,  18501.;  deposit  paid,  1851.;  balance,  16501. — 
As  agents  for  the  vendors  Frederick  Sims,  Bessie  Sims, 
George  Sims,  Alice  Sims,  and  Emma  Sims,  we  ratify  this 
sale,  and  as  anotioneers  acknowledge  the  receipt  of  the 
said  deposit  of  1852. 

The  defendant  did  not  at  the  time  sign  this 
memorandum  himself,  or  pay  the  deposit.  The 
defendant  subsequently  declined  to  sign  the  con- 
tract, or  complete  the  purchase. 

The  plaintiffs  brought  this  action  claiming  a 
decree  lor  the  specific  performance  of  the  contract. 
The  defendant  pleaded  the  Statute  of  Frauds. 

Haldane,  Q.C.  and  William  Barnard  appeared 
for  the  plaintiffs. — We  submit  that  the  memo- 
randum 18  sufficient  under  the  Statute  of  Frauds, 
although  the  purchaser's  own  signature  does  not 

(a)  BepoTted  by  O.  Macam,  Etq.,  Barriatcr-at-Law. 


aj^pear.  The  name  of  the  pnrchaser  was  pot  in 
with  his  approval  by  the  auctioneer's  clerk.  It 
need  not  bis  signed  oy  the  purchaser.  That  has 
been  decided  by  authority.  In  the  case  of  K*i^ 
y.  Crockford  (1  Esp.  189)  there  was  a  memorandnm 
beginning  in  a  similar  manner  in  the  handwriliiij; 
of  the  ddendant,  but  signed  only  by  the  pbustiS 
in  the  action;  and  that  was  held  a  sufficiait 
signing  by  the  defendant  within  the  statute;  It 
is  clearly  settled  that  an  auctioneer  ia  the  la*fiil 
agent  to  sign  for  the  purchaser : 
Emmerson  v.  HeeUs,  2  Taunt.  38. 

By  putting  down  the  biddings,  the  auctioneer  nas 
there  held  to  become  the  lawfnlly  authorised 
agent  for  the  purchaser,  to  sign  the  contract  for 
him.  So  also  the  recital  in  the  will  of  a  testator 
that  he  had  promised  to  guarantee  a  certain  debt 
has  been  held  to  amount  to  a  sufficient  note  or 
memorandum  of  the  agreement  within  the  Ststate 
of  Frauds  : 

Be  Hoyle  ;  Hoyle  v.  Soyle,  67  L.  T.  Eep.  X.  8. 674 : 
(1893)  1  Ch.  Div.  84. 

The  auctioneer's  clerk  was  authorised  by  tiie  pur- 
chaser to  enter  his  name  in  the  memorandnm,  and 
the  purchaser  is  bound  by  it. 

Nevilie,  Q.C.  and  F.  Stallard  for  the  defendant 
— No  case  has  ever  gone  so  far  as  to  say  that  an 
auctioneer's  clerk  has  authority  to  bind  a  pur- 
chaser. An  auctioneer  has  no  doubt  authorit; 
to  sign  on  behalf  of  the  vendor,  but  not  for  tlie 
purchaser.  Why  should  the  purchaser  even  be 
called  upon  to  sign  at  all,  if  the  auctioneer  can 
do  it  for  nim  P  In  the  case  referred  to  of  Emmerti» 
V.  Eeelis  (2  Taunt.  38)  it  was  the  coarse  d 
business  there  to  enter  the  bids  in  a  book,  and  no 
contract  was  afterwards  to  be  signed.  It  is  totallj 
different  here.  There  was  no  book,  and  a  contnct 
was  to  be  signed  afterwards.  What  is  requiitd 
is  a  signature  by  the  purchaser  or  his  agent 
Here  the  auctioneer's  clerk  did  not  sign  or  pD^K>rt 
to  sign  within  the  alleged  authority,  even  aagnmiiig 
thatlie  had  that  authority.  [Bokeb,  J.  refened 
to  F17  on  Specific  Performance,  2nd  edit.,  ss.  511, 
513.]  All  that  the  auctioneer's  clerk  did  ma  to 
prepare  a  document  for  the  purchaser's  signature, 
and  the  purchaser  never  signed  it.  [Boheb,  J.— 
It  is  rather  startling,  I  agree,  but  the  cases  go  to 
the  extent  contended  for ;  the  auctioneer's  clerk 
had  authority  to  make  the  memorandum  by  virtue 
of  his  office.]  We  submit  that  the  antboritia 
cited  do  not  cover  this  case. 

BoMEB,  J. — The  only  point  is  upon  the  Statute 
of  Frauds.  It  is  too  late  nowadays  for  the  de- 
fendant to  raise  the  point  that  he  has  raised  in 
this  action.  It  is  settled  now,  and  settled  beyiaid 
all  possibility  of  being  successfully  re-opened, 
that  where  there  is  a  sale  by  public  auction,  and 

Eroperty  ia  knocked  down  by  the  auctioneer  to  the 
ignest  bidder,  the  auctioneer  is  the  agent  not 
oruy  of  the  vendor,  but  also  of  the  purchaser,  the 
hignest  bidder,  and  is  the  purchaser's  agent  dearly 
to  this  extent,  that  he  is  entitled  to  sign,  in  the 
name  of  and  on  behalf  of  the  purchaser,  a  memo- 
randum of  the  particulars  of  the  contract  suffi- 
cient to  satisfy  the  provisions  of  the  Statute  of 
Frauds.  That  is  what  the  auctioneer,  or  his  dert 
did  in  this  case.  Undoubtedly,  the  defendant 
here  was  the  purchaser  of  the  property.  That  b 
proved,  and  the  only  question  is  whether  a  moo*- 
randum  has  been  signed  sufficient  to  ansver  the 
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statute.  Olearlj  tliere  is  a  memorandom  -within 
the  statnte  in  this  case.  In  it  the  name  of  the 
purchaser  is  stated,  and  what  the  price  was.  The 
only  qnestion  is.  vas  that  signed  by  the  purchaser 
or  his  agent  ?  It  was  not  signed  by  the  purchaser, 
bnt  it  was  signed  bv  his  agent,  as  has  been  settled 
by  anthority.  Nothing  turns  here  upon  the  ques- 
tion that  the  memorandum  was  vmtten  by  the 
auctioneer's  clerk,  because  that  also  has  been 
settled.  This  point  is  dealt  with  in  Fry,  L.J.'s 
book  on  Specific  Performance,  2nd  edit.,  s.  513 ; 
3rd  edit.,  s.  529.  And  it  is  clear  that  the 
anetioneor's  clerk  had  anthority  from  the  pur- 
chaser here  to  make  such  a  memorandum  of 
sale  as  the  auctioneer's  clerk  did  in  fact  make. 
The  defendant  was  standing  by  when  this 
memorandum  was  made  out  by  the  clerk,  and 
clearly  authorised  him  to  make  the  contract. 
Under  these  circumstances,  the  defence  in  the 
action  fails,  and  the  plaintiff  is  entitled  to 
hare  a  decree  for  the  specific  performance  of  the 
contract. 

Solicitors  for  the  plaintiffs,  Trollope  and  Winck- 
icortk,  for  Messrs.  Smith  and  Burretl,  Richmond. 

Solicitor  for  the  defendant,  Archibald  Rogers. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Feb.  2. 

(Before  Mathew  and  Collins,  JJ.) 

Clements  v.  The  London  and  Nobth- 

Wbsteen  Railway  Company,  (a) 

Infant — Contract  for  or  agaitiet  hia  benefit — Buleg 
of  an  ineurance  society — Employers'  I/iabUity 
Act  1880  (43  #  U  Viet.  c.  42). 

The  plaintiff,  an  employe  in.  the  defendant  com- 
pany, had,  tohen  an  infant,  signed  an  agreement 
contracting  himself  out  of  the  Employers' 
Liability  Act  18^.  By  this  agreement  or 
contract  the  plaintiff  became  a  m^inber  of  the 
defendant  company's  insurance  society  under 
the  following  term* :  The  employers  agreed  to 
contribute  to  the  funds  of  the  society  a  sum 
equivalent  to  five-sixths  of  the  premiums  from 
time  to  (tme  payable  by  the  employd  under 
the  rules  of  the  society.  In  consideration  thereof 
the  employe  agreed  to  accept  such  contribution, 
and  any  advantages  to  which,  he  might  be  entitled 
under  the  rtiles  of  the  society,  in  satisfaction  of 
and  in  lieu  of  aU  claims  which  he  {or  his 
representatives  in  ease  of  death)  might  have 
under  the  Act  of  1880  or  any  atnending  Acts. 
On  the  back  of  this  form  of  agreement  were  the 
rules  of  the  society,  and  also  a  declaration, 
signed  by  the  employe,  agreeing  to  be  bound. 
By  the  rules,  pecuniary  relief  in  case  of  disable- 
ment  arising  from  accident  while  in  the  discharge 
of  duty  was  to  be  provided,  also,  if  a  committee 
of  the  society  considered  an  injury  had  been 
caused  by  the  gross  negligence  or  wilful  act  of 
the  employe,  they  might  disallow,  and  if  the 
member  refused  a  medical  mxin  to  see  him 
he  was  to  forfeit,  the  benefits  of  the  insurance 
society. 
Held,  that  the  contract,  being  to  secure  the  infant 
employment,  and  in  which  there  was  nothing  to 
prejudice  his  interests,  was  for  the  benefit  of  the 
infant,  and  bound  him. 

(a)  Beportcd  by  T.  B.  Bbidowateb,  Egq.,  Barrister-Bt-lAir. 


This  was  an  appeal  from  the  decision  of  the 
County  Court  judge  sitting  at  the  Bloomsbury 
County  Court. 

The  case  raised  the  question  whether  an  infant 
can  contract  himself  out  of  the  Employers' 
Liability  Act  1880,  so  as  to  preclude  him  from 
enforcing  the  liability  of  his  employers  imder 
the  Employers'  Liability  Act  1880.  The  plaintiff 
was  a  young  man  about  the  age  of  twenty,  who 
was  injured  while  in  the  employ  of  the  defendant 
railway  company.  The  plaintiff  brought  his 
action  against  the  defendant  company,  under  the 
Employers'  Liability  Act,  when  the  objection 
was  taken  that  the  contract  he  had  entered 
into  with  the  defendant  company  had  thei^fore 
precluded  him  from  bringing  his  action  under  the 
Act. 

The  agreement  by  which  it  was  said  that  the 
plaintiff  had  contracted  himself  out  of  the  Em- 
ployei's'  Liability  Act,  and  which  had  been  signed 
by  the  plaintiff  in  entering  the  defendant  com- 
pany's service,  was  on  a  printed  form,  and  was  as 
follows : — 

Form  of  agreement  to  be  signed  by  membera  under 
Scale  A,  and  by  the  person  authorised  to  sign  the  some 
on  behalf  of  the  company  employing  them : — Memoran. 
dnm  of  Agreement. — It  ia  hereby  mntnaUy  agreed 
between  the  London  and  Korth-Westem  Bailway  Com- 
pany and  William  James  Clements,  of  Brady-street, 
Whitechapel,  who  Las  requested  to  be  admitted  a 
member  of  the  London  and  North-Western  Bailway 
Insurance  Society,  under  Scale  A,  as  follows  : — 

The  employers  agree  to  contribute  to  the  funds  of  the 
society  a  snm  equivalent  to  five-sixths  of  the  premiums 
from  time  to  time  payable  by  the  employe  under  the 
rules  of  the  society,  such  contribution  to  be  paid  to  the 
secretary  of  the  society.  In  consideration  thereof  the 
employ^  agrees  to  accept  such  contribution,  and  any 
advantages  to  which  he  may  be  entitled  under  the  rules 
of  the  society,  in  satisfaction  and  in  lien  of  any  claims 
which  he  (or  his  representative  in  case  of  death)  might 
or  otherwise  wonld  have  under  the  Employers'  Liability 
Act  1880,  or  any  Acts  amending  it. 

On  the  back  of  this  form  were  the  particulars 
of  Scale  A  and  the  rules  of  the  London  and  North- 
Western  Railway  Company  Insurance  Society, 
showing  the  rate  of  weekly  contributions,  &c.,  and 
there  was  a  declaration  signed  by  the  employe  and 
agreeing  to  be  bound. 

The  effect  of  the  insurance  was  that,  the  pay- 
ments being  2d.  per  week,  in  case  of  disable- 
ment the  employi'  would  receive  14«.  per  week  as 
long  as  he  was  disabled,  and  when  tne  society's 
medical  man  certified  that  the  employe  was  only 
partially  disabled  he  wonld  receive  a  less  allow- 
ance, and  when  no  longer  disabled  the  allowance 
would  cease. 

The  following  were  some  of  the  rules  of  the 
society  referred  to  in  the  case : — 

Bule  3.  The  object  of  this  society  is  to  provide 
pecuniary  relief  in  cases  of  temporary  or  permanent 
disablement  arising  from  accident  occurring  while  in  the 
discharge  of  doty,  and  also  in  cases  of  death. 

Bule  31.  If  throe  days  are  allowed  to  elapse  before  a 
claim  is  made  by  or  on  behalf  of  an  injured  person,  he 
shall  be  liable  to  forfeit  all  benefit  up  to  the  date  upon 
which  the  claim  shall  be  recognised  in  any  way  by  the 
committee  in  respect  of  any  accident  which,  through 
negligence,  was  not  reported  to  the  secretary  within  one 
cMendar  month  from  tiie  date  of  the  oocurrence  of  such 
accident. 

Bole  32.  Subject  to  the   committee's    decision,    no 
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allowance  shall  be  granted  to  any  member  on  acconnt  of 
any  accident  from  the  effects  of  which  he  shall  hare 
recovered,  or  resumed  work  before  the  date  on  which  the 
appUoation  for  the  allowance  shall  have  been  forwarded 
to  the  secretary ;  and  all  applications  for  allowances 
must  be  made  npon  the  form  prescribed  by  the  society, 
and  mnst  be  certified  by  the  station-master,  goods 
agent,  or  foreman,  and  also  by  the  head  of  the  depart- 
ment in  which  anch  member  is  employed.  A  medical 
certificate  to  be  famished  at  least  once  a  month,  or  any 
time  the  committee  or  secretary  may  require. 

Bole  33.  If,  in  the  opinion  of  the  committee,  the 
aooident  is  cansed  wilfnlly,  or  by  gross  negligence  on  the 
part  of  the  insured,  the  insurance  hereby  effected  may, 
as  respects  any  claim  arising  out  of  the  action,  be 
disallowed. 

Bole  36.  In  every  case  of  a  person  npon  the  accident 
register  being  known  to  have  been  out  of  his  house  or 
lodgings  after  9  o'clock  p.m.  between  the  1st  April  and 
the  30th  September,  and  after  7  o'clock  p.m.  between 
the  1st  Oct.  and  the  3lBt  March,  the  case  will  be 
disouBsed  by  the  committee,  and  nnless  a  satisfao- 
tory  explanation  can  be  given,  a  fine  not  exceed- 
ing one  week's  allowance  may  be  inflicted ;  also  in 
the  case  of  any  such  person  being  intoxicated  the  allo- 
wance will  be  liable  to  forfeitnre  at  the  discretion  of  the 
committee. 

Bole  37.  Any  member  who  is  guilty  of  criminal  mis- 
conduct shall  forfeit  all  claim  to  the  benefits  of  the 
society,  either  in  the  shape  of  allowances  or  returned 
half  premiums. 

From  the  date  of  the  accident  up  to  the  time  of 
the  action  the  plaintiff  had  continned  to  receive 
an  allowance  from  the  fund. 

The  County  Court  judge  gave  judgment  in 
favour  of  the  defendant  railway  company  on  the 
ground  that  the  contract  entered  into  was  for  the 
benefit  of  the  plaintiff 

The  plaintiff  appealed  from  the  County  Court 
judge's  decision. 

Minton-Senhouse  for  the  plaintiff. — The  agree- 
ment entered  into  with  the  defendant  company  by 
the  plaintiff  was  not  a  contract  for  his  benefit,  and 
therefore  comes  under  the  well-known  rule  of  law 
that  contracts  made  with  infants,  if  prejudicial  to 
the  infant,  are  void.  The  principle,  that  at 
common  law  no  contracts  were  binding  on  infants 
except  for  necessaries,  has  always  been  that 
infants  may  take  advantage  of  contacts  for  their 
benefit,  bat  may  repudiate  them  if  they  are  not 
for  their  benefit.  Later  equity  held  contracts  of 
labour  enabling  infants  to  eai-n  a  living  and  by 
apprenticeship.  Some  of  the  provisions  of  the 
roles  of  this  society  were  not  for  the  benefit  of  the 
plaintiff,  but  the  contraiT-.  They  imposed  restric- 
tions, and  rendered  the  plaintiff  suoject  to  fines 
and  penalties.  This  is  specially  so  as  regards 
rules  31,  32,  33,  36,  and  37  : 

Comyn's  Digest,  vol.  3,  pp.  564,  565  ; 

Seg.  V.  Lord,  12  Q.  B.  757  ; 

Martin  v.  Gale,  36  h.  T.  Eep.  N.  S.  357  ;  4  Ch.  Div. 

428  ;  46  L.  J.  84,  Cb. ; 
Corn  and  another  (apps.)  v.  Matthews  and  another 
(resps.)   (Ct.  of  App.),  68  L.  T.  Bep.  N.  S.  480  ; 
(1893)  1  Q.  B.  310 ; 
De  Francesco  v.  Barmim,  62  L.  T.  Eep.  N.  S.  40 ;  63 

L.  T.  Bep.  N.  S.  438,  514  ;  45  Ch.  Div,  430 ; 
Leslie  and  others  (apps.)  v.  Fitzpatrick  (resp.),  37 
L.  T.  Bep.  N.  S.  461 ;  3  Q.  B.  Div.  229  ;   47  L.  J. 
22,  M.  C. ; 
Meakinj   (app.)   T.  iform  (resp.),   12  Q.   B.  Div. 
352. 

Shearman  for  the  defendant  company. — Tou 
have  to  look  at  the  contract  at  the  time  the  plain- 


tiff entered  into  it.  It  was  a  contjract  obvionslj 
for  the  benefit  of  the  infant,  being  a  contract  of 
employment ;  the  necessary  condition  of  the  con- 
tract of  employment  was  that  plaintiff  should 
enter  into  this  agreement  and  be  bound  by  the 
rules  of  this  insurance  society.  The  defendant 
company  does  not  employ  any  persons  whodonoc 
enter  into  these  agreements.  These  agreements 
were  obviously  for  the  benefit  of  the  emplot/it, 
and,  not  being  prejndicial,  are  binding  on  an 
infant.  He  dealt  with  each  of  the  roles  men- 
tioned, and  cited  the  following  case : 
Cooper  V.  Simmons,  7  H.  &  N.  707. 

Minton-SenhouBe  in  reply. — ^The  contract  of 
insurance  was  quite  distinct  from  the  contract  of 
employment ;  it  was  entered  into  subsequently  to 
the  contract  of  employment,  and  the  benefit  of 
the  insurance  was  lost  on  plaintiff  leaving  the 
respondent  company's  employment. 

Mathew,  J. — This  appeal  mnst  be  dismissed. 
This  is  an  action  brought  by  an  infant,  under  the 
Employers'  Liability  Act  1880,  against  his  em- 
ployers, the  London  and  North- Western  Railway 
Company.  The  defence  set  up  is,  that  the  plaintiff 
has  contracted  himself  out  of  the  Employers' 
Liability  Act.  The  plaintiff,  in  answer  to  this, 
says  that  he  was  an  infant  at  the  time  of  entering 
into  this  contract,  and  that  this  contract  is  so  pie- 
judicial  to  his  interest  as  to  be  void.  It  ^pears 
that  it  is  made  a  condition  of  the  company's  em- 
ployment of  the  plaintiff  that  he  should  become  t 
member  of  a  mutual  insurance  society,  by  which 
he  would  become  entitled  to  compensation  in  case 
of  disablement,  even  if  not  covered  by  the  Em- 
plovers'  Liability  Act,  and  in  consideration  of  the 
plaintiff  entering  into  the  agreement  the  defoi- 
oant  company, were  to  contnoute  largely  to  the 
funds  of  the  insurance  association.  ]S  ow  it  was  s 
contract  of  employment  which  is  prima  facie  fw 
the  benefit  of  the  infant — a  contract  which  secnrad 
him  employment,  and  was  clearly  for  his  benefit 
The  defendant  company  are  entitled  to  say  th»t 
there  is  nothing  in  the  agreement  which  would 
prejudice  the  plaintifrs  interests,  and  that  thit 
agreement  is  for  his  benefit.  The  law  on  the 
subject  has  been  very  clearly  stated  by  the  Master 
of  the  Bolls  in  his  judgpment  in  the  case  of  Cor* 
y.  MattheiBS.  I'hat  was  a  case  of  apprenticeship. 
The  Master  of  the  Rolls  said  (68  L.  T.  Bep.  N.  S. 
482) :  "  The  rule  laid  down  by  Fry,  L.J.  is  this, 
that  the  mere  fact  that  some  conditions  are  in 
favour  of  the  infant  apprentice,  but  some  «i« 
against  him,  does  not,  upon  the  ground  that  some 
stipulations  are  against  the  infant,  make  the  con- 
tract void.  It  would  be  impossible  to  frame  any 
deed  between  master  and  servant  in  which  there 
might  not  be  some  provisions  against  the  serrant 
If  we  find  any  stipulation  in  the  deed  which  makes 
the  whole  umair,  then  it  would  be  void.  Bat  the 
stipulation  must  be  so  unfair  to  render  it  Ttad 
against  the  infant."  Those  observations  equally 
apply  to  a  contract  of  service  and  employment. 
with  an  infant,  and  the  law  was  laid  down  in  the 
same  way  by  Fry,  L.J.  in  the  case  of  FrannKo 
v.  Barnum  (ubi  eup.).  I  concur  in  these  state- 
ments of  the  law.  I  can  conceive  a  case  where 
there  may  be  in  some  event  a  small  penalty  or* 
forfeiture  of  some  small  interest,  but  in  which 
the  contract,  nevertheless,  on  the  whole  is  fair, 
and  such  stipulations,  therefore,  would  not  mab 
the  contract  void.    The  cases  referred  to  were 
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caaes  -rety  different  from  this  case.  The  qneation 
in  this  case  is,  whether  there  are  in  the  r^ulations 
of  the  mutual  insurance  society  incorporated  in 
this  contract  of  service  an^  stipulations  so  unfair 
as  to  make  the  contract  void  P  Prima  faeie  this 
contract  is  beneficial  to  the  infant  because  it  is 
for  his  employment  and  his  protection  from  the 
conanquencea  of  injuries  caused  by  accidents, 
against  vhich  the  law  might  not  protect  him. 
Is  there  anything  in  the  conditions  of  the  insur- 
ance which  renders  the  whole  of  the  contract 
void?  I  think  not.  Reference  has  been  made  by 
the  learned  counsel  for  the  plaintiff  to  certain 
rules  which,  it  was  said,  would  be  prejudicial  to 
the  assured  member.  Bole  31  says:  [His 
Lordship  read  it.  ]  Is  there  anything  unreason- 
able in  that  ruleP  Surely  not.  The  object 
phunly  is,  that  the  insurance  80<aety  shall  know 
when  a  claim  is  about  to  be  made ;  and  if  they 
find  that  the  pai-ty  hangs  back  and  makes  no 
claim  for  a  month,  then  he  is  not  to  be  allowed 
his  claim.  That  is  x>^ectly  reasonable ;  it  only 
secures  fair  opportunities  ^r  inquiries  and  iu> 
TestijHitionB,  "so  that,"  as  the  next  rule  (32) 
provides,  "  no  allowance  shall  be  granted  to  any 
member  on  account  of  any  accident  from  the 
effect  of  which  he  shall  have  recovered  or  returned 
to  work  before  the  date  on  which  the  application 
shall  have  been  sent."  That  a^ain  is  quite 
reasonable.  Then  as  to  rule  34,  which  says  that, 
"  If  in  the  opinion  of  the  committee  the  accident 
is  caused  wiuully  or  by  gross  negligence  on  the 
part  of  the  insured,  the  insurance  thereby  effected 
may,  as  respects  any  claim  arising  out  of  that 
accident,  be  disallowed."  That  surely  is  perfectly- 
reasonable,  and  does  not  go  much,  if  at  all, 
bqrond  the  law  as  to  contributory  negligence. 
Thtax  as  to  role  36,  which  says :  [Beads  itTj  That 
b  reasonable,  the  object  being  to  deter  persons 
insured  from  any  conduct  or  course  of  living  which 
may  protract  their  recovery.  So  as  to  rule  37,  there 
is  nothing  unreasonable  in  that — a  rule  against 
criminal  misconduct.  And  these  are  not  instances 
of  forfeiture  properly  so  called — ^forfeiture  within 
the  role  of  law  which  protects  infants  from 
forfeiture — for  these  are  not  forfeitures  of  any 
vested  right  already  acquired,  but  of  future 
henefita  accruing  from  the  mutual  insurance. 
These  are  the  rules  of  the  insurance  which  have 
been  dwdt  upon  as  imreasonable,  and  as  vitiating 
the  contract;  but  I  am  clearly  of  opinion  that 
the  contention  fails.  In  my  opinion  the  conditions 
were  not  unreasonable,  and  the  contract  was 
beneficial  to  the  infant.  I  think,  therefore,  that 
the  judgment  of  the  County  Court  judge  was 
light^  and  that  this  appeal  must  be  dismissed. 

COLLIITB,  J.  concurred. 

Appeal  diimiased,  with  leave  to  appeal. 

Solidtor  for  the  plaintiff,  Edward  Clarke. 

Solicitor  for  tiie  defendant  company,   C.  H. 
JTmou, 


March  2,  5,  avd  6. 

(Before  the  Lord  Chancellob   (Hersohell), 

Lords  Watson,  Ashboxtbne,  and  Mobbis.) 
The  Lobd  Advocate  v.  Booib  and  othebb.  (a) 

ON  APPEAL  FBOH  THE  FIBST  DIVISION  OF  THB 
COUBT  OF  SESSION  IN  SCOTLAND. 

Witt — Probate  and  legacy  duty — Bequest  to  execu- 
tors of  another  testator — Statutes  48  Q^o.  3, 
e.  149;  55  Geo.  3,  c.  184;  8*9  Viet.  c.  76;  2a 
Viet.  e.  lb  ;U  Vict.  c.  12. 

A  testatrix  bequeathed  a  share  of  her  residuary 
personal  estate  to  M.  and  in  the  event  of  hts\ 
predeceasing  her,  which  he  did,  to  his  "  executors 
and  representatives  whom  I  do  hereby  appoint  to~ 
be  my  residuary  legatees." 

Held  {affirming  the  judgment  of  the  court  below), 
that    only    one  probate  and    legacy  duty  was., 
payable,  namely,  under  the  wiU  of  we  testatrix, . 
and  that  no  second  duty  under  the  wUl  of  M.. 
was  payable,  as  the  property  in  question  was  not. 
part  of  his  estate  at  the  time  of  his  death,  nor 
personal  estate  which  he  had  "power  to  dispose 
of"  unthin  the  Stamp  Duties  Act  of  1845  (8  <l  9  - 
Vict.  e.  76). 

This  was  an  appeal  from  a  judgment  of  the  • 
First  Division  of  the  Court  of  Session  in  Scotland, 
sitting  as  the  Court  of  Exchequer,  and  consisting 
of  the  Lord  President  (Bobertson),  Lords  Adam, 
McLaren,  and  Kinnear,  who  had  affirmed  a 
decision  of  the  Lord  Ordinary  (Lord  Wellwooii) 
in  an  action  brought  by  the  appellant,  as  repre- 
senting the  Crown,  against  the  respondents,  who 
were  the  executors  and  trustees  under  the  will  of 
one  Bobert  Methven,  deceased. 

The  case  is  reported  in  20  Ct.  Sess.  Gas.  4th 
series,  429. 

The  question  involved  was,  whether  the  respon- 
dents, the  executors  of  Bobert  Methven,  who  were^ 
the  residuary  legatees  to  the  extent  of  one-third, 
of  the  movable  estate  of  Miss  Jessie  Scott,  were 
bound,  in  addition  to  the  inventory  (pix>bate)  and. 
legacy  duties  paid  thereon  as  part  of  her  estate, 
also  to  pay  inventory  and  le«tcy  duties  thereon 
as  if  the  said  third  share  of  Miss  Scott's  residue 
were  part  of  Bobert  Methven's  estate.  Miss 
Scott  by  her  will  bequeathed  one-third  of  the  free 
residue  of  her  whole  movable  means  and  estate, 
at  the  time  of  her  death  to  Bobert  Methven,  and 
failing  him  by  his  predeceasing  her — an  event 
which  happened — ^to  his  executors  and  representa- 
tives whomsoever  whom  she  appointed  to  be  her 
residuary  legatees.  By  the  judgment  of  tha 
Court  of  Session,  delivered  in  Jan.  1890,  in  an 
action  of  multiple  poinding  raised  by  Miss  Scott's 
executors,  to  which  the  respondents,  Bobert 
Methven's  executors,  and  also  his  brother  and 
next  of  kin  were  parties,  it  was  decided  on  a 
construction  of  Miss  Scott's  settlement  that  the 
respondents,  as  executors  nominate,  were  entitled, 
to  the  third  share  of  the  residue  in  question 
{Scoifs  Exeeutorsy.  Methven's  Executors,  17  Court 
Sess.  Cas.  4th  series,  889).  The  appellant  con- 
tonded  that  double  duty  was  payable  on  the 
bequeathed  property — one  duty  under  Jessie 
Scott's  wiU  and  a  second  under  Bobert  Methven's 
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trilL    The  court  below  held  ihat  only  one  intj 
was  payable. 

The  Lord  Advocate  (Balfour,  Q.0.)>  the  Solidtor- 
General  (Sir  J.  Rigby,  Q.C.),  and  Patten  Mac- 
Dougall  (of  the  Scotch  Bar)  appeared  for  the 
appellant,  and  contended  that  duty  was  payable 
under  Methren's  will.  This  property  was  part  of 
Methren's  estate,  although  it  had  not  fallen  into 
possession  at  the  time  of  his  death ;  or,  in  the 
alternative,  it  passed  to  his  executors  by  virtue  of 
a  power  exercised  by  him.  They  can  only  take 
«nder  one  by  virtue  of  his  will,  and  it  becomes 
■an  addition  to  his  personalty,  upon  which  duty  is 
payable.  If  this  property  is  made  part  of  the 
personal  estate  of  the  deceased  for  any  purpose, 
it  is  so  for  the  payment  of  probate  duty. 

Sir  H.  James,  Q.G.,  Larimer  and  Shaio  (both  of 
'  the  Scotch  Bar),  and  Henderson  for  the  respon- 
-denta,  argued  that  Methven  had  no  vested  interest 
in  this  property,  or  power  of  disposing  of  it  at  hia 
death,  so  as  to  make  it  liable  to  duty  under  his 
will.  The  efEect  of  the  wiU  of  the  testatrix  is 
«imply  to  appoint  Methven's  executors  to  be  the 
'executors  of  her  will  and  to  administer  her 
residuary  estate.  If  property  were  left  to  the 
trustees  of  a  charity  originally  created  by  a  will, 
to  be  administered  in  accordance  with  the  trusts 
of  that  will,  no  duty  would  be  payable  under  the 
will  of  the  original  testator. 

The    Lord  Advocate  in    reply. — The  property 
.  should  be  dealt  with  as  increased  in  value  under 
the  Act  44  Vict.  c.  12. 

At  the  conclusion  of  the  arguments  their  Lord- 
..ahips  gave  judgment  as  follows : — 

TheLoBDCHANCBiiiiOECHerschell). — My  Lords: 
'The  question  raised  in  the  present  case  is  whether 
inventory  duty  and  legacy  duty  are  to  be  paid  in 
respect  of  a  certain  pait  of  the  estate  of  Miss 
<  Scott,  which  passed  to  the  executors  of  Mr.  Bobert 
Methven.  Robert  Methven  left  a  trust  disposi- 
tion and  settlement  and  died.  By  this  tiTist 
'  disposition  and  settlement  the  defenders  were  his 
'  trustees  and  executors,  and  became  entitled  to  his 
heritable  and  movable  estate.  Miss  Scott,  who 
had  made  a  trust  disposition  in  the  lifetime  of 
Jlobert  Methven,  by  that  disposition  provided 
with  regard  to  the  free  residue  of  her  whole 
movable  estate  and  effects  in  these  terms:  "I 
leave  and  bequeath  tiie  same  to  the  said  Bobert 
Methven,  Robert  Russell,  and  James  Russell 
equally  between  and  amongst  them  share  and 
share  alike,  for  their  own  use  and  behoof,  and 
failing  all  or  any  of  them  by  their  predeceasing 
me,  to  their  several  and  respective  executors  and 
representatives  whomsoever,  whom  I  do  hereby 
appoint  to  be  my  residuary  legatees."  Of  course 
there  is  no  question  that  inventory  duty  must  be 
paid  upon  the  third  of  the  residue  whicn  is  now  in 
question  passing  under  Miss  Scott's  wiU;  and 
there  is  no  question  that  le^icy  duty  must  be 
paid  in  respect  of  the  disposition  to  which  I  have 
just  called  your  Lordships'  attention.  The  ques- 
tion is  whether  a  second  duty  is  payable.  Miss 
Scott  survived  Robert  Methven,  and  therefore 
the  gift  to  him  personally  never  took  effect.  At 
the  time  from  which  her  will  must  be  regarded  as 
speakiiig  Robert  Methven  was  dead.  His  estate 
had  passed  under  this  trust  disposition  to  his 
executors,  and  was  then  ascertained.  It  has  been 
held,  and  it  is  not  now  in  dispute,  that  the  effect 
of  Miss  Scott's  trust  disposition  was  not  to  vest  I 


in  the  executors  of  Bobert  Metiiven,  the  defenden, 
and  the  respondents  here,  a  beneficial  interest  in 
the  property  left  by  Miss  Soott,  namely,  one-third 
of  her  residue ;  that  what  they  took  they  took  as 
executors,  and  that  they  were  bound  to  deal  with 
this  third  of  the  residue  in  precisely  the  same 
way  as  they  had  to  deal  with  the  estate,  whidi 
had  passed  to  them    under    Robert    Methven's 
will;  (Scott's  Executors  v.   Methven's    Exeaiion. 
17  Court  Sess.    Cas.    4th    Series,   3S9.)    Under 
these  circumstances,  it  is  contended  on  hehsif 
of  the   Crown,   who  are  the  appellants  at  your 
Lordships'  bar,  that  inventory   duty  is  pa^le 
in   respect  of  the  moneys  which  thus  came  to 
the  executors  of  Robert    Methven    as    part  of 
Robert  Methven's  estate,  and  that  legacy  duty  is 
payable  by  the  beneficiaries  under  Robert  Meth- 
ven's will,  who  of  course  will  take,  by  virtue  of 
this  disposition  of  Miss  Scott's,  the  money  irtiich 
so  passes  to  the  executors  of  Methven.    It  may 
be  that  under  circumstances    such    as    I  bave 
detailed  it  would  be  neither  unreasonable  nor 
unjust  that  this  second  duty,  as  it  is  called,  should 
become  payable ;  but  with  that  your  Lordships  have 
not  to  deal.    It  can  only  be  payable  if  it  falls 
within  the  taxing  provisions  which   have  been 
enacted  by  the  Legislature  with  reference  to  inven- 
tories and  legacies.    The  Stamp  Duties  Act  (rf 
1815  (55  Geo.  3,  c.   184)  defines  as   the  estate 
liable  to  inventory  duty  or  probate  duty  "the 
personal  estate  and  effects  of  any  person  deceased." 
Now  the  contention  on  behalf  <»  the  appellanti  is, 
that  the  effect  of  Miss  Scott's  disposition,  conpled 
with  Methven's,  was  to  make  this  third  of  the 
residue  of  Miss  Scott's  estate  part  of  the  penoml 
estate  and  effects  of  Robert  Methven.     Ot  ootine 
it  had  never  belonged  to  Robert  Methven ;  at  tlie 
time  of  his  death  it  could  in  no  sense  be  said  to 
be  his  or  any  pai-t  of  his  estate.    The  contemtian 
is,  that  the  effect  of  Miss  Scott's  disposition  is  to 
add  it  to  his  x>er8onal  estate,  and  to  make  it  is 
much  a  part  of  his  personal  estate  as  if  it  hid 
belonged  to  him  in  bis  lifetime.    The  only  ques- 
tion which  your  Lordships  have  to  conaido'  is 
whether  it  has  been  in  that  sense  so  completely 
made  a  part  of  his  personal  estate  as  that  within 
the  words  of  the  Stamp  Duties  Act,  which  I  hsTe 
read,  it  must  be  regarded  as  part  of  "the  pencfnal 
estate  and  effects  of  the  deceased."    The  will  of 
Miss  Scott,  as  I  have  said,   must  be  taken  u 
speaking  from  the  time  of  her  death  ;  and  it 
appears  to  me  to  be  precisely  the  same  as  if  she 
in  tier  lifetime  had  given  the  money  to  the  execo- 
tors  of  Methven  to  be  used  by  them  as  execntos 
in  the  same  way  as  the  other  money  which  came 
to  them  as  executors  ;  I  cannot  think  that  then 
is  any  difference,  because  she  made  this  disposi- 
tion by  will,  because  in  her  will  she  had  msde 
Bobert  Methven  himself  a  beneficiary  in  case  he 
had  survived  her.    One  must  look  at  the  state  of 
things  at  the  time  from  which  the  will  speaks. 
I  think  that  the  effect  of  her  disposition  was  so  to 
vest  this  money  in  the  persons   who   were  to 
administer  Robert  Methven's  estate,  as  that  they 
would  have  to  administer  it  precisely  as  if  it  *«R 
part  of  Robert  Methven's  estate.    I  will  go  so  ftf 
as  to  assume  that,  so  far  as  it  was  possible  for 
her  to  do  so,  she  made  it  a  part  of  his  penonal 
estate.    But  admitting  all  that,  it  does  not  foUow 
that  the  legal  effect  of  what  she  did  was  to  make 
it,  for  the  purposes  of  this  statute,  that  which  it 
T^ly  was  not,  a  part  of  "the  personal  estatecf 
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the  deceaaed,"  wUch  primd  faeie  means  the 
peraonal  estate  which  haa  been  his.  For  many 
purposes  it  would  no  donbt  be  regarded  in  pre- 
raaeuy  the  same  way;  bat  the  learned  Lord 
Advocate  said  that  the  question  was  whether  it 
was  impossible  for  her  to  make  it  so.  It  seems 
to  me,  however,  that  the  question  rather  is 
whether  what  she  has  done  necessarilj  has  the 
effect  of  making  it  a  part  of  the  personal  estate 
of  the  deceased  within  the  meaning  of  the  statute. 
If  it  has,  of  coarse  the  duty  follows ;  but  I  cannot 
think  that  this  is  the  result.  It  appears  to  me 
that  the  effect  cannot  be  said  to  be  more  than 
this;  it  is  to  be  held  by  the  same  persons  and 
administered  in  the  same  way  and  dealt  with 
altogether  as  if  it  were  part  of  the  personal  estate ; 
but  1  do  not  think  tmit  it  makes  it  part  of  the 
personal  estate,  or  oould  make  it  part  of  the 
personal  estate  within  the  meaning  of  this  statute. 
And  it  seems  to  me  difficult  to  resist  that  con- 
clusion when  it  was  admitted  (or  perhaps  I  should 
hardly  say  admitted)  by  the  Lord  Advocate,  that 
if  different  words  having  precisely  the  same  effect 
had  been  used  by  liiss  Scott  a  duty  would  not 
have  been  payable ;  he  admitted  that,  if  she  had 
described  in  different  words  what  is  said  to  be  the 
legal  effect  as  to  the  persons  to  administer,  the 
mode  of  administration  and  the  persons  who 
would  benefit,  it  would  have  been  difficult  to 
oontend  that  it  would  then  have  become  a  part  of 
tiie  personal  estate.  It  seems  to  me  that  the  only 
difference  which  can  be  suegested  would  have 
be«i  that  in  the  one  case  uie  duty  would  have 
been  payable,  and  in  the  other  it  would  not, 
although  precisely  the  same  legal  result  had  been 
brought  about  by  the  use  of  different  words.  I 
think  this  view  of  the  case  is  strongly  confirmed 
by  the  statutes  to  which  attention  has  been  called. 
So  far  as  I  am  aware,  the  first  statute  which  made 
on  inventoiy  obligatory  is  the  48  Geo.  3,  c.  149, 
8.  38,  which  provides  in  Tespeot  of  any  person 
dying  after  the  10th  Oct.  isbs,  having  personal 
or  movable  estate  or  effects  in  Scotland,  that 
before  they  are  dealt  with  there  shall  be  "  a  full 
and  true  inventory  "  on  oath,  containing  a  state- 
ment "  of  all  the  personal  or  movable  estate  and 
effects  of  the  deceased  already  recovered  or  known 
to  be  existing."  Of  course,  that  would  have  been 
satisfied  in  this  case  by  an  inventory  made  out 
shortly  after  Bobert  Methven's  death  and  before 
Miss  Scott's  death,  upon  obtaining  confirmation. 
The  statute  proceeds  to  deal  with  cases,  which  of 
course  would  frequently  occur,  in  which,  although 
a  fall  statement  was  made  of  all  the  estate  and 
effects  of  the  deceased  then  known,  it  might  be 
afterwards  discovered  that  there  was  some 
property  forming  part  of  that  estate  which  had 
not  be^  known  at  the  time  when  the  inren- 
tory  was  made.  Then  the  statute  proceeds  in 
these  terms,  "If  at  any  subsequent  period  a 
discovery  shall  be  made  of  any  other  effects 
belonging  to  the  deceased,  an  additional  inventoiy 
of  the  same  shall  be  in  like  manner  exhibited  ; 
and  there  are  very  considerable  penalties  imposed 
it  that  is  not  done.  The  statute  therefore  appears 
to  contemplate  that  all  that  is  required  to  supple- 
ment  an  honest  statement  of  the  pi-operty  of  the 
deceased  in  the  first  instance,  is  a  further  statement 
of  any  property  subsequently  discovered  "  belonging 
to  the  deceased."  Whatever  may  be  the  case 
with  regard  to  the  expression  "personal  estate 
and  ellects  of  the  deceased,"  which  can  conceivably 


be  regarded  as  an  entity  that  may  be  added  to,  it 
seems  to  me  impossible  to  contend  that  the  words 
"  belonging  to  the  deceased "  could  have  any 
application  to  a  property  which  never  belonged  to 
him,  and  was,  as  is  suggested,  added  to  his 
personal  estate  after  his  death.  Those  words 
occurring  in  the  latter  part  of  the  section  appear 
to  me  to  oe  veiy  cogent  in  the  interpretation  of 
the  earlier  words  of  the  section,  which  indicate 
the  nature  of  the  property  that  is  to  be  included 
in  the  inventory,  and  strongly  support  the  view 
that  it  would  not  include  that  which  a  person 
took  steps  to  make  and  intended  to  make,  so  far 
as  could  be  done,  a  part  of  the  personal  estate 
and  effecte  of  the  deceased.  In  the  subsequent 
Act,   the  Act  of    1881   (44  "Vict.  c.  12),  which 

Srovides  also  for  the  payment  of  farther  probate 
uty,  it  is  enacted  in  sect.  32  that,  "  if  at  any  time 
it  shall  be  disooveied  that  the  personal  estate  and 
effecte  of  the  deceased  were  at  the  time  of  the 
grant  of  probate  or  letters  of  administration  of 
greater  value  than  the  value  mentioned  in  the 
certificate,"  then  "  the  person  acting  in  the 
administration  of  such  estate  and  effecte  shall, 
within  six  months  after  the  discovery,  deliver  a 
further  affidavit."  There,  aeain,  the  test  is  made 
"  the  personal  estate  and  e&cte  of  the  deceased 
at  the  time  of  the  grant  of  probate " ;  and  that 
provision  would  clearly  be  inapplicable  to  the 
case  where,  after  the  grant  of  probate,  owing  to 
the  dispositions  of  the  will  of  another  person, 
money  or  property  was,  in  the  way  suggested, 
added  to  the  personal  estate,  because,  of  course, 
it  would  not  come  within  the  words  "  were  at  the 
time  of  the  grant  of  probate  of  greater  value  than 
the  value  mentioned  in  the  certificate."  For  these 
reasons,  I  think  that  the  taxing  clauses  do  not 
apply  to  the  portion  of  Miss  Scott's  estate  which 
came  to  the  executors  of  Mr.  Methven ;  and  all 
the  illustrations  which  have  been  put,  and  all  the 
questions  which  have  been  asked,  really  seem  to 
me  to  depend  upon  the  answer  to  that  question. 
If,  within  the  Act,  it  has  become  part  of  the 
peraonal  eatete  and  effecte,  then  no  donbt  probate 
would  be  required  to  make  tiUe  to  it.  If  it  has 
not  so  become  part  of  the  estete,  then  probate 
would  not  be  i-equired  to  make  titie.  When  once 
that  question  is  answered,  all  the  other  questions 
seem  to  be  answered  fully  and  without  difficulty. 
I  will  not  detain  your  Lordships  more  than  a 
moment  upon  the  suggestion  that,  if  it  is  not 
within  the  words  of  the  statutes  I  have  quoted,  it 
is  within  the  words  of  the  Stamp  Duties  Act  of 
1860  (23  Yict.  c.  15).  It  seems  to  me  impossible 
to  say  that  it  was  any  part  of  "  the  personal  or 
movable  estete  and  effecte  which'  a  person 
"  shall  have  disposed  of  by  will  under  any  authority 
enabling  such  person  to  dispose  of  "  as  he  thought 
fit.  The  only  question  remaining  is,  whether  the 
beneficial  interest  can  be  regarded  as  subject  to 
the  payment  of  legacy  duty  by  the  beneficiaries. 
That  depends  upon  the  construction  of  the  Stemp 
Duties  Act  of  1845  (8  &  9  Vict.  c.  76),  which 
defines  as  a  legacy  liable  to  duty  "  every  gift  by 
any  will  or  testamentary  instrument  of  any 
person  which,  by  virtue  oi  any  such  will  or  testa- 
mentary instrument,  is  or  snail  be  payable,  or 
shall  have  effect,  or  be  satisfied  out  of  the  personal 
or  movable  estate  or  effecte  of  such  person,  or 
out  of  any  personal  or  movable  estete  or  effecte 
which  such  person  hath  had  or  shall  have  had 
power  to  dispose  of."    It  seems  to  me  impossible 
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to  say  that  any  moneyB  which  may  be  receiyed, 
by  virtue  of  the  dispoeitions  which  have  been 
under  consideration,  by  the  persona  who  are 
named  as  beneficiaries  in  Mr.  Methven's  will,  who 
in  consequence  of  Miss  Scott's  disposition  would 
take  certain  further  benefits,  are  received  as  gifts 
by  Mr.  Methven's  will  which,  by  virtue  of  that 
will,  are  payable  out  of  any  personal  estate  of  his 
or  any  "  personal  estate  "  wriich  he  had  '•  power 
to  dispose  of."  For  these  reasons  I  move  your 
Lordsnips  that  the  judgment  app^ed  from  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Watson. — My  Lords :  I  ako  am  of  opinion 
that  the  judgment  appealed  from  ought  to  be 
a£Srmed.  I  do  not  wish  to  suggest  that  Miss 
Scott  could  not  have  made  such  a  disposition  by 
her  will  in  favour  of  the  beneficiaries  under  the 
executory  of  Robert  Methven  as  would  have  en- 
titled the  Grown  to  claim  payment  of  duty.  She 
wiqnestionably  could  have  directed  the  trustees 
'Of  Methven,  whom  she  made  her  executors,  to  pay 
.these  duties  to  the  Grown;  and  that  direction 
-would  have  been  as  imperative  as  any  other  direc- 
tion to  be  found  in  her  request.  I  do  not  think 
it  is  necessary  to  speculate  how  far  she  could 
have  accomplished  uiat  object  of  making  the 
Grown  entitled  to  these  duties  by  an  endeavour  to 
give  her  estates  in  such  terms  as  would  make  it 
..an  estate  which  had  belonged  to  the  deceased  at 
the  time  of  his  death,  or  would  make  it  so  much  a 
part  of  the  estate  which  he  left  as  to  put  it  in  the 
.same  position  under  these  statutes  as  if  it  had  in 
point  of  fact  belonged  to  him.  I  am  satisfied  that 
none  of  these  things  were  either  done  or  attempted 
Jiere.  Miss  Scott  created,  according  to  my  view, 
&  new  trust  in  the  persons  of  Methven's  executors, 
the  purpose  of  the  trust  being,  not  that  the  fund 
which  sne  committed  to  them  should  become  part 
and  parcel  of  the  deceased's  estate — Methven's 
estate— or  to  suggest  that  it  had  ever  belonged  to 
him,  but  in  order  that  it  might  be  administered 
b^  the  trustees  as  a  separate  estate,  separate  from 
his,  but  in  the  same  manner  and  subject  to  the 
same  conditions  as  if  it  had  originally  been  the 
property  of  Methven  himself. 

Lord  AsHBOTiENE. — My  Lords  :  I  entirely  con- 
cur. The  claim  of  the  Grown  is  practically  for 
the  recovery  of  a  double  duty;  and  for  the  reasons 
stated  by  the  Lord  Ghancelior  I  think  their  case 
has  entirely  failed. 

Lord  MoBBis  concurred. 
Jnterlocutors   appedUd    from    affirmed,    and 
appeal  divmwaed  vnxk   cosU. 

Solicitor  for  the  appellant.  Sir  W.  B.  MelviU 
(Solicitor  of  the  Boa^  of  Inland  Revenue) ,  for 
Philip  J.  Hamilton  Orierson  (Solicitor  for  Scot- 
land of  the  Board  of  Inland  Revenue). 

Solicitor  for  the  respondents,  D.  E.  Chandler, 
for  William  Black,  Edmburgh. 


^ulJicial  Committee  of  ttje  $nbg  Council. 

Jan.  18  and  Feb.  10. 
(Present:    The   Bight    Hons.    Lords    Watbos, 
Halsbubt,  Macnaghten,  and   Mobbis,  Sr 
R.  OouoH,  and  Davbt,  L.J.) 

Wilson  v.  McIntosh.  (o) 
on   appeal   vbom   the   supbemb  coubt  of 

new  south  wales. 
Laio  of  New  South   Wales — Real  Property  AH 
(26   Viet.  No.  9),  ««.  22  and  23— Amending  Ad 
(41  Vict.  No.  18),  ««.  4  and  21— Caveai—Lapu— 
Waiver. 
Where  an  applicalion  has  been  made  to  bring  land 
under  the  Real  Property  Act  of   Neu    Soath 
Wales  (26   Vict.  No.  9),  and  a  caveat  has  been 
entered,   biU  no  proceedings    have    been  taken 
under  it  within  three  months,  as  required  by 
sect.  23  of  the  Act,  it  is  competent  for  the  apjii- 
cant  to  waive  the  limit  of  time,  and  the  lapse  o/ 
the  caveat ;  and  stating  a  case  for  the  optiium 
of  the  court  more  than  three  m.onths  after  the 
lodging  of  the  caveat  vnU  be  held  to  operate  ai 
a  waiver. 
Judgment  of  the  court  below  reversed. 
Phillips  V.  Martin  (11  N.  8.  W.  Law  Rep.  153i 

approved. 
This  was  an  appeal  from  a  judgment  of  tbe 
Supreme  Gourt  oi  New  South  WaJes  ( Windejer 
and  Foster,  JJ.,  Stephen,  J.  dissenting). 

The  facts  appear  fully  from  the  judgment  of 
their  Lordships,  where  the  sections  of  the  Colonial 
Acts  of  Parliament  are  set  out. 
/.  Ashton  Cross  appeared  for  the  appellants. 
The  respondent  did  not  appear,  and  the  appeal 
was  consequently  heard  ex  parte. 

At  the  conclusion  of  the  ar)j:nment  for  tlie 
appellant  their  Lordships  took  tune  to  consider 
their  judgment. 

Feb.  10.  —  Their  Lordships*  judgment  «u 
delivered  by 

Davbt,  L.J. — In  this  case  their  Lordships  »w 
under  the  disadvantage  of  not  having  had  tbe 
case  of  the  respondent  argued  by  counsel  cm  hia 
behalf.  Thev  will  therefore  abstain  from  any 
expression  oi  opinion  on  the  points  argued  for 
the  appellant  beyond  what  is  strictly  neoeesai; 
for  the  decision  of  the  appeal.  The  facts  of  tM 
case  ai-e  as  follows :  On  the  8th  Jan.  1887  the 
present  respondent  lodged  an  application  in  tbe 
office  of  the  Registrar- Geneiai  to  oring  under  tbe 
Real  Property  Act  (26  Vict.  No.  9)  cert^n  lands 
comprising  about  forty  acres.  The  applicant's 
title  (it  is  alleged)  depended  on  the  will  of  one 
Cornelius  Sheehan,  a  former  owner  of  the  lands, 
whereby  he  devised  his  real  estate  to  his  tben 
wife  Isabella  Sheehan  for  life  with  remainder  to 
the  applicant  in  fee.  In  his  declaration  in 
support  of  the  application  he  declared  that  tben 
was  no  peraon  in  possession  or  occupation  of  tbe 
said  lands  adversely  to  his  estate  or  intereat 
therein,  and  (in  general  terms)  that  there  did  not 
exist  any  fact  or  circumstance  whatever  material 
to  the  title  which  was  not  thereby  fully  and  fairly 
disclosed  to  the  utmost  extent  of  the  applicsiit  s 
knowledge,  information,  and  belief.  On  the  12tD 
May  1887  the  present  appellant  duly  lodged  a 
caveat  ag^ainst  the  land  bemg  brought  under  tbe 

(a)  Bapoitad  bjCZ.  UUDBB,  Ew}.,  B«ilit<r«t4«*< 
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proTiaions  of  the  Act,  but  she  did  not  take  any 
proceedings  to  establish  her  title  to  the  land  or 
apply  for  an  injunction  restraining  the  Registrar- 
(^leral  from  brining  the  land  under  the  provi- 
sions of  the  Act.    The  appellant  denied  the  title 
of  the  respondent  on  the  allegation  that  Isabella 
Sheehan,  the  former  wife  of  the  testator  Cornelius 
Sheehan,  died  in  his  lifetime,  and  that  the  testa- 
tor had  subsequently  married  again  and  thereby 
revoked  his  wUl,  and  she  further  alleged  that  she 
and  those  through  whom  she  claimed  nad  acquired 
a  title  to  the  land  by  possession  nnder  the  Statute 
of  Limitations.    On  the  1st  Nov.  1887,  and  more 
than  three  months  after  the  lodging  of  the  caveat, 
the  respondent,  in  pursuance  of  sect.  21  of  the 
Real  Property  Act  Amendment  Act,  stated  a  case 
ior  the  opinion  and  direction  of  the  Supreme 
Court  and  the  same  was  duly  filed.     On  the  4th 
Nor.  1887  the  respondent  applied  for  and  obtained 
an  order  of  the  court  directing  the  appellant  to 
«tate  and  file  a  case  on  her  benalf ,  and  in  com- 
pliance with  such  order  the  appellant  on  the  18th 
Nov.  1887  stated  and  filed  a  case  accordingly. 
The   respondent    took   no    steps  to  have  issues 
-settled,  or  to  have  the  case  set  down  tor  argu- 
ment before  the  court,  or  to  obtain  the  decision 
of  the  court  on  the  questions    thereby    raised 
between  the  parties,  and  in  fact  the  respondent, 
having  obtained  from  the  appellant  a  statement 
of  her  case,   did  not  farther  proceed  with  his 
application.    But   on    the   24th    July  1890  the 
respondent  served  the  appellant  with  notice  of 
motion  to  have  the  appeUant's  caveat  set  aside 
and  removed,  on  the  ground  that  the  appellant 
having  failed  to    take  any  proceedings    within 
three  months  after  filing  of  the  caveat,  as  provided 
by  sect.  23  of  the  Real  Property  Act,  the  caveat 
had  lapsed.    It  appeared  from  the    appellant's 
affidavits  in  opposition  to  the  motion  that  on  the 
8th  May  1888  her  solicitor  inquired  by  letter  what 
the  respondent  intended  to  do  in  the  matter,  and 
whether  he  intended  proceeding  with  the  case, 
and  not  having  received  any  answer  he  sent  hia 
olerk  to  inquii-e,  and  the  clerk  stated  that  the 
respondent's  solicitor  informed  him    there    was 
some  dispute  between  him  and  his  client  as  to 
costs,  and  gave  the  clerk  to  understand  he  would 
have  nothing  more  to  do  with  the  matter.    On 
the  other  hand,  the  respondent's  present  solicitor 
made  an  affidavit  of  his  belief  that  his  client  was 
sot  aware  nntil  recently  that  the  appellant  had 
not  obtained  an  injunction.     On  tne  8th  Aug. 
1890  an  order  was  made  removing  the  caveat 
which  is  the  subject  of  the  present  appeal.    The 
material  sections  of  the  Real  Property  Act  are 
the  22nd  and  23rd,  which  are  in  the  following 
terms:  "The  Registrar- G^eneral,  upon  receipt  of 
any  such  caveat  within  the  time  limited  as  afore- 
said, shall  notify  the  same  to  such  applicant  pro- 
prietor, and  shall  suspend  further  action  in  the 
matter  ;  and  the  lands  in  respect  of  which  such 
caveat  may  have  been  lodged  shall  not  be  brought 
under  the  provisions  of  this  Act  until  such  caveat 
shall  have  been  withdrawn  or  shall  have  lapsed 
from  any  of  the  causes  hereinafter  provided,  or 
im.'til  a  decision  shall  have  been  obtained  from 
the  oonrt    having    jurisdiction    in    the    matter. 
After  the  expiration  of  three  months  from  the 
receipt  thereof  every  such  caveat  shall  be  deemed 
to  have  lapsed  unless  the  person  by  whom  or  on 
whose  behalf  the  same  was  lodged  shall  within 
that  <ime  have  taken  proceedings  in  any  court  of 


competent  jurisdiction  to  establish  his  title  to  the 
estate,  interest,  lien,  or  charge  therein  specified, 
and  shall  have  given  wi-itten  notice  thereof  to  the 
Registrar-General  or  shall  have  obtained  from 
the    Supreme    Court    an    order    or    injunction 
restraining  the  Registrar- Oeneral  from  bringing 
the  land  therein  referred  to  under  the  provisions 
of  this  Act."    In  sect.  4  of  the  Amending  Act 
(41  Vict.  No.  18)  it  is  provided:  "Where  any 
caveat  against  an  application  to  bring  land  under 
the    principal    Act    shall    have  been  lodged   in 
pursuance    of   the   twenty-first  section  by   any 
person  (hereinafter  called  the  caveator)  claiming 
such  land  or  a  portion  thereof  or  an  interest 
therein  adversely  to  the  applicant  it  shall  not  be 
necessary  for  such  caveator  to  take  proceedings 
in  any  court  to  establish  such  claim,   but  the 
applicant  may  state  a  case  for  the  opinion  and 
direction  of  the  Supreme  Court  upon  the  matter, 
and  the  caveator  may  apply  to  the  said  court  for 
an  order  on  the  Registrar- Greneral,  as  provided  by 
the  twenty-third  section,  to  restrain  him  from 
proceeding  until  the  further  order  of  the  court. 
And  the  court  may  make  such  an  order  and  may 
in  its  discretion  direct  the  caveator  to  lodge  in 
the  court  on  or  before  a  certain  day  a  case  on 
his  own  behalf  stating  whether  he  claims  in  his 
own   right    or    under    another    person,  together 
with   such   other   particulars   (if   any)   as    the 
court   shall   think   fit  to  order,  and  the  court 
shall    thereupon    direct   an   issue   or   issues    to 
be  tried  by  a  jury  as  to  any.f act  or  facts,  or  should 
no  fact  be  in  contest,  may  decide  the  matter  upon 
the  case  stated,  and,  for  the  purposes  aforesaid, 
may  make  all  such  orders  as  the  court  shall  think 
fit,  and  the  decision  of  the  court  finally  upon  the 
matter  shall  be  conclusive  on  the  parties  and  on 
the  Registrar- General  and  Commissioners.    And 
the  cost  of  every  proceeding  under  this  section 
shall  be  borne  by  the  party  finally  unsucessf ul." 
Their  Lordships  are  of  opinion  that  the  limitation 
of  time  contained  in  sect.  23  is  introduced  for  the 
benefit  of  the  applicant  to  enable  him  to  obtain 
a  speedy  determination  of  his  right  to  have  the 
land  brought  under  the  provisions  of  the  Act 
without  being  embarrassed    by  the  filing  of  a 
caveat  which  is  not  proceeded  with  in  due  time. 
It  was  argued  on  behalf  of  the  appellant  that  the 
effect  of  sect.  4  of  the  Amending  Act  is  to  pre- 
vent the  lapse  of  the  caveat  by  reason  of  the 
caveator  not  taking  any  proceedings,  inasmuch  as 
it  ia  thereby  provided  that  "  it  shall  not  be  neces- 
sary for  such  caveator  to  take  proceedings,"  and 
liberty  is  given  to  the  applicant  to  take  the  initia- 
tive by  stating  a  case,  and  no  time  is  limited 
within  which  the  caae  must  be  stated.  ,  Th^ 
Lordships  do  not  think  it  necessary  to  express  any 
opinion   upon  this  point  or   upon  the  question 
vmether,  if  the  caveat  was  lapsed,  the  caveator  is 
concluded  and  deprived  of  everv  other  means  of 
asserting  her  titie.    Their  Lordships  are  of  opinion 
that  the  maxim  Quilibet  potest  renuneiare  juri  pro 
se  introdueto  applies  to  this  case,  that  it  was  com- 
petent for  the  applicant  to  waive  the  limit  of  the 
three  months  and  the  lapse  of  the  caveat  by  sect. 
23,  and  that  the  respondent  did  waive  it  by  stating 
a  case  and  applying  for  and  obtaining  an  order 
upon  the  appellant  to  state  her  case,  both  of  which 
steps  assumed  and  proceeded  on  the  assumption 
of  the  continued  existence  of  the  caveat.      In 
holding  that  it  was  competent  for  an  applicant  to 
waive  the  lapse  their  Lordships  do  not  under- 
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stand  tliat  they  are  differing  from  the  learned 
jadgea  in  the  court  below.  In  PhiUipg  t.  Martin 
(11  N.  S.  W.  Law  Eep.  153)  the  facts  were  very- 
similar  to  those  in  the  present  case,  with  the 
addition  that  issues  had  been  settled^  on  the 
cases  stated  and  had  been  tried  hj  a  jury  who 
found  against  the  applicant,  and  proceedings  had 
then  been  taken  unsuccessfully  for  a  new  trial 
ending  in  an  appeal  to  this  board.  In  the  course 
of  his  judgment  on  that  case  the  Chief  Justice 
said :  "Here  there  is  abundant  evidence  of  waiver, 
and  it  is  quite  clear  that  a  man  may  by  his  con- 
duct waive  a  provision  of  an  Act  of  Parliament 
intended  for  ms  benefit.  The  caveator  was  not 
brought  into  the  court  in  any  way  until  the  caveat 
had  lapsed.  And  now  the  applicant,  after  all 
these  proceedings  have  been  taken  by  him,  after 
doubtless  much  expense  has  been  incurred  on  the 
part  of  the  caveator,  and  after  lying  by  and 
hoping  to  get  a  judgment  of  the  court  in  his 
favour,  asks  the  court  to  do  that  which  but  for 
some  reasons  known  to  himself  he  might  have 
asked  the  court  to  do  before  any  other  step  in  the 
proceedings  had  been  taken.  I  think  he  is 
altogether  too  late.  It  is  in  my  mind  a  clear 
principle  of  equity,  and  I  have  no  doubt  that  there 
are  abundant  authorities  on  the  point,  that  equity 
will  interfere  to  prevent  the  machinery  of  an  Act 
of  Parliament  being  used  by  a  person  to  defeat 
equities  which  he  has  himself  raised,  and  to  get 
rid  of  a  waiv»  created  by  his  own  acts."  Their 
Lordships  agree  with  these  observations  of  the 
Chief  Justice,  and  think  that  they  apply  to  the 

S resent  case,  notwithstanding  that  the  respondent 
id  not  think  fit  to  obtain  a  decision  of  the  court 
on  the  case  which  he  had  compelled  the  present 
appellant  to  state.  Windeyer,  J.  distinguished 
the  case  of  PhiUips  v.  Martin  from  the  present 
case  on  the  ground  that  the  case  has  not  gone  so 
far  as  it  went  in  PhiUipB  v.  Martin.  The  learned 
judge  said :  "  In  PhiUips  v.  Martin  the  applicant 
brought  the  case  before  this  court,  and  obtained 
a  decision,  and  from  that  decision  he  unsuccess- 
fully appealed  to  the  Privy  Council,  and  that  case 
was  decided  upon  the  clear  principle  of  law  that 
where,  although  the  court  has  no  jurisdiction,  the 
parties  have  allowed  it  to  exercise  jurisdiction 
and  to  go  to  the  length  of  pronouncing  judgment, 
the  unsuccessful  partv  cannot  then  turn  round 
and  deny  the  jurisdiction  of  the  court.  That 
principle,  however,  has  no  application  in  the 
present  case."  Their  Lordships  cannot  regard 
these  circumstances  as  making  any  difference  in 
principle.  The  respondent  in  the  present  case 
invoked  the  jurisdiction  of  the  court  to  compel 
the  appellant  to  state  her  case,  and  the  appellant 
did  so,  and  no  doubt  incurred  costs  in  doing  so 
and  all  the  risk  involved  in  showing  her  title.  If 
it  be  once  admitted  that  an  appellant  may  waive 
the  lapse  it  is  a  question  of  fact  on  the  circum- 
stances of  each  case  whether  there  has  been  a 
waiver  or  not.  Their  Lordships  agree  with  the 
observations  of  Stephen,  J.  on  this  part  of  the 
case.  Their  Lordwiips  will  therefore  humbly 
advise  Her  Majesty  that  the  order  appealed  from 
be  reversed  and  the  original  motion  refused  with 
costs.  The  respondent  must  also  pay  the  costs  of 
this  appeal. 

Solicitors  for  the  appellant,  Parker,  Oarrett, 
and  Parker. 


Dee.  12, 18, 1893,  and  Feb.  24, 1894. 
(Present :     The    Bight    Hons.  the  Lobd  Chah. 
CELiiOB    (HerschSl),    Lords    Watsok,  Mac- 
KAOHTBir,  and  Shamd,  and  Sir  B.  CoircH.) 

THK     ATTOBNBT-GlCirBBAL     FOB      OhTABIO    V. 

The  Attobnbt-Qbbbbal  fob  Gakasa  (a) 

OK  APPEAL  FBOM  THE  COUBT  OF  APPEAL  OF 
ONTABIO. 

Laio  of  Canada — British  North  America  Act  1867, 
s.  91,  sub-seet.  21 — Powers  of  provincial  Legis- 
lature— Bankruptcy    and    insolvency — Bemssi 
Statutes  of  Ontario  1887,  c.  124,  s.  9—Assigit. 
mentfor  the  benefit  of  creditors — Ultra  vires. 
By  the  British  NoHh  America  Act  1867,  «.  91, 
siib-seet.  21,  the  exclusive  power  of  legisUtiim 
with  reference  to  bankruptcy  and  iTisolveneyig 
conferred  upon  the  Dominion  Parliament. 
Held  {reversing  the  judgment  of  the  court  belmc), 
that  an  enactment  in   the  Beviaed   Statute  cf 
Ontario  1887,  e.  124,  «.  9,  postponing  judgments 
and  executions  not  completely  executed  by  pay- 
ment to  an  assignment  for  the  benefit  of  eredtion 
under  the  Act,  was  not  ultra  vires  of  Oie  provm- 
eial  Legislature,  as  it  relates  to  a  purely  eo2tm- 
iary  assignment. 
This  was  an  appeal  from  a  decision  of  the  Court 
for  Ontario  sitting  as  a  court  of  first  isstanoe 
upon  a  constitutional  question  referred  by  the 
Lieutenajit-Govemor  of  the  province  under  the 
provisions  of  the  58  Yict.  c.  13,  Ontario  Statute. 

The  question  submitted  by  the  Lieutenant- 
Governor  to  the  said  court  was  as  follows :  "  Hid 
the  Legislature  of  Ontario  jurisdiction  to  enact 
the  9th  section  of  the  Bevised  Statutes  of  Gtotario, 
chapter  124,  and  entitled  '  An  Act  respeetin^^ 
assignments  and  preferences  by  insolvent  per- 
sons?" 

The  section  in  question  was  a  reproduction  of 
sect.  9  of  the  48  Yict.  c.  26  (Ontario  Statute),  as 
amended  by  sect.  2  of  the  49  Yict.  c.  25,  and  '«as 
in  the  following  terms : 

An  assignment  for  the  gfeneral  benefit  of  creditua 
under  this  Aot  shall  take  pieoedenoe  of  oil  jadgmanto 
and  of  all  exeontions  not  completely  exeoated  by  psj- 
ment,  aubjeot  to  the  lien,  if  any,  of  on  exeeotioa  conditor 
for  his  costs,  where  there  ia  bot  one  exeontiaD  in  tin 
sheriff's  hands,  or  to  the  lien,  if  any,  of  the  oi«ditar  for 
his  costs,  who  has  the  first  execution  in  the  ahsrif  t 
hands. 

The  case  came  on  for  argument  before  the  Oout 
of  Appeal  for  Ontario,  composed  of  S.tLgartj,CJ; 
and  Burton,  Osier  and  Maclennan,  JJ.A.,  who,  on 
the  9th  May  1893,  pronounced  judgment^  declaiing 
that  the  question  submitted  to  them  should  be 
answered  in  the  negative,  and  that  the  said  9th 
section  was  not  within  the  powers  of  the  Legia- 
lature  of  Ontario. 

Hagarty,  Q.J.  considered  that  the  case  came 
within  the  reasoning  of  the  judgments  in  the  case 
of  Clarkson  v.  Ontario  Bank  (15  Ontario  .^jgpcslSi 
116)  and  in  the  case  of  Beg.  v.  County  of  WdKng- 
ton  (17  Ontario  Appeals,  615),  which  last-men- 
tioned case,  under  the  name  of  Quirt  v.  The 
Queen,  was  affirmed  by  the  Supreme  Comt  at 
Canada(19SupremeCourtBeport8, 510).  Heststed 
that  he  retained  the  opinion  expressed  in  theee 
judgments,  and  was  of  opinion  that  the  Act  con- 
taining the  section  in  question  created  a  ne* 
system  for  the  administration  of  insolvent  estates. 

(a)  Beportad  by  C.  E.  Ualdin,  Eaq.,  B«rristep«t-IaiK 
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interfering  with  the  ordinaiT'  laws  aa  reeards 
^btor  and  creditor,  that  it  waa  impossibTe  to 
separate  sect.  9  trora  the  rest  of  the  Act,  and  that 
the  section  was  ttltra  viret. 

Barton,  J.A.  arrired  at  the  same  conclusion, 
npon  the  ground  that  the  case  was  concluded  Taj 
the  decision  of  the  Supreme  Court  of  Canada,  in 
Quirt  y.  Hie  Queen,  above  mentioned.  He  stated 
tiiat,  if  not  bound  by  that  decision,  he  would  have 
arriTed  at  an  opposite  conclusion  for  reasons 
which  had  been  stated  by  him  at  large  in  an 
earlier  case  of  Edgar  t.  The  Central  Bank  (15 
Ontario  Appeals  Cases,  183)  and  argued  with  Clark- 
JOB  T.  The  Ontario  Bank. 

Maclennan,  J.A  dissented,  being  of  opinion 
that  the  case  was  not  governed  bj  Quirt  v.  The 
Q»e«n,  and  agreeing  with  the  judgment  of  Burton 
and  Patterson  JJ.A.  in  Edgar  y.  The  Central 
Bank. 

Osier,  JA.  declined  to  express  an  opiiuon  oa 
the  case. 

Blake,  Q.C.  (of  the  Canadian  Bar),  Haldane,  Q.C., 
and  B.  Bray  appeared  for  the  appellants  and 
argued  that  the  section  dealt  with  matters 
which  fell  within  the  class  of  subjects  assigned  to 
the  provincial  Legislature,  and  did  not  necessarily 
deal  with  bankruptcy  and  insolvency  within  the 
meaning  of  sect.  91  of  the  British  North  America 
Act,  nor  apply  to  insolvent  persons  only.  It 
deals  with  matters  of  procedure.  There  has  been 
no  bankruptcy  legislation  by  the  Dominion 
Pai-liament.      They  cited 

L' Union  8t.  Jaequet  de  Montreal  v.  Brittle,  31  L.  T. 

Bep.  N.  S.  Ill ;  L.  Eep.  6  P.  C.  31 ; 
Cvthing  T.  Dupuy,  42  L.  T.  Bep.  N.  S.  445  ;  7  App. 

Caa.  409 ; 
Citizen't  Insurance  Ctrmpany  v.  Partom,  45  L.  T. 

Bep.  N.  S.  721  ;  7  App.  Cas.  96 ; 
BumeU  v.  The  Queen,  46  L.  T.  Bep.  N.  S.  889  ;  7 

App.  Caa.  829 ; 
Bodge  r.  The  Queen,  50  L.  T.  Bep.  N.  S.  301 ;  9  App. 

Cas.  117 ; 
Bank  of  Toronto  v.  Lambe,  57  L.  T.  Bep.  N.  S.377 ; 
12  App.  Cas.  575. 

Sir  B.  Webtter,  Q.O.  and  Carton,  Q.C.  (of  the 
Irish  Baf  ),  for  the  respondent,  contended  that  this 
section  related  to  bankruptcy  and  insolvency 
witiiin  the  meaning  of  sect.  91  of  the  British 
Nortii  America  Act  1867,  and  was  uUres  vires  of 
the  provincial  Legislature. 

Blake,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Feb.  24. — Their  Lordships'  judgment  was 
delivered  by 

The  Lobd  Chancbllob  (Herschell). — This 
appeal  is  presented  by  the  Attorney- General  of 
Ontario  against  a  decision  of  the  Court  of  Appeal 
of  that  province.  The  decision  complained  of  was 
an  answer  given  to  a  question  referred  to  that 
court  by  the  Lieutenant-Governor  of  the  province 
in  pursuance  of  an  Order  in  Council.  The  ques- 
tion was  as  follows:  "Had  the  Legislatui-e  of 
Ontario  jurisdiction  to  enact  the  9th  section  of 
tiie  Bevised  Statutes  of  Ontario,  chapter  124,  and 
«ntitled  'An  Act  respecting  assignments  and 
preferences  by  insolvent  persons  P ' "  The  majority 
of  the  court  answered  this  question  in  the 
negative ;  but  one  of  the  judges  who  formed  the 
majority  only  concurred  with  his  brethren 
beoraae  he  thought  the  case  was  governed  by  a 


previous  decision  of  the  same  court;  had  he 
considered  the  matter  res  Integra  he  would  have 
decided  the  other  way.  The  court  was  thus 
equally  divided  in  opinion.  It  is  not  contested 
that  me  enactment,  the  validity  of  which  is  in 
question,  is  within  the  legislative  powers  conf  eired 
on  the  provincial  Legislature  by  sect.  92  of  the 
British  North  America  Act  1867,  which  enables 
that  Legislature  to  make  laws  in  relation  to  pro- 
perty and  civil  rights  in  the  province  unless  it 
18  withdrawn  from  their  legislative  competency 
by  the  provisions  of  sect.  91  of  that  Act  whicn 
confers  upon  the  Dominion  Parliament  the  exclu- 
sive power  of  legislation  with  reference  to 
bankruptcy  and  insolvency.  The  point  to  be 
determined  therefore  is  the  meaning  of  those 
words  in  sect.  91  of  the  British  North  America 
Act  1867,  and  whether  they  render  the  enact- 
ment impeached  ultra  vires  of  the  provincial 
Legislatui-e.  That  enactment  is  sect.  9  of  the 
Revised  Statutes  of  Ontario  of  1887,  c.  124, 
entitled  "An  Act  respecting  assignments  and 
preferences  by  insolvent  persons."  The  section 
IS  as  follows:  "An  assignment  for  the  general 
benefit  of  creditors  un&r  this  Act  shaB  take 
precedence  of  all  judgments  and  of  all  executions 
not  completely  executed  by  payment,  subject  to 
the  lien,  if  any,  of  an  execution  creditor  lor  his 
costs,  where  there  is  but  one  execution  in  the 
sherifTs  hands,  or  to  the  lien,  if  any,  of  the 
creditor  for  his  costs,  who  has  the  first  execution 
in  the  sheriffs  hands."  In  order  to  understand 
the  effect  of  this  enactment  it  is  necessary  to 
have  recourse  to  other  sections  of  the  Act  to  see 
what  is  meant  by  the  words  "  an  assignment  for 
the  general  benefit  of  creditors  under  this  Act." 
The  first  section  enacts  that  if  any  person  in 
insolvent  circumstances,  or  knowing  himself  to 
be  on  the  eev  of  insolvency,  voluntarily  confesses 
judgment,  or  gives  a  warrant  of  attorney  to 
coiuess  judgment,  with  intent  to  defeat  or  delay 
his  creditors,  or  to  give  any  creditor  a  preference 
over  his  other  creditors,  every  such  confession  or 
warrant  of  attorney  shall  be  void  as  against  the 
creditors  of  the  party  giving  it.  The  second 
section  avoids  as  against  the  other  creditors  any 
gift  or  assignment  of  goods  or  other  property 
made  by  a  person  at  a  time  when  he  is  in  insolvent 
circumstances,  or  knows  that  he  is  oft  the  eve  of 
insolvency,  with  intent  to  defeat,  delay,  or  preju- 
dice his  creditors  or  give  any  of  them  a  preference. 
Then  follows  sect.  3,  which  is  important:  Its 
first  sub-section  provides  that  nothing  in  the 
preceding  section  shall  apply  to  an  assignment 
made  to  the  sheriff  of  a  county  in  which  the 
debtor  resides  or  carries  on  busmess,  or  to  any 
assignee  resident  within  the  province  with  the 
consent  of  his  creditors  as  thei^einafter  provided, 
for  the  purpose  of  paying,  rateably  and  propor- 
tionately, and  without  preference  or  priority,  all 
the  creators  of  the  debtor  their  just  debts.  The 
second  sub-section  enacts  that  every  assignment 
for  the  general  benefit  of  creditors  which  is  not 
void  under  sect.  2,  but  is  not  made  to  the  sheriff 
nor  to  any  other  person  with  the  prescribed  con- 
sent of  the  creditors,  shall  be  void  as  against  a 
subsequent  assignment  which  is  in  conformity 
with  the  Act,  and  shall  be  subject  in  other  respects 
to  the  provisions  of  the  Act,  until  and  unless  a 
subsequent  assignment  is  executed  in  accordance 
therewith.  The  5th  sub-sect,  states  the  nature 
of  the  consent  of  the  creditors  which  is  requisite 
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for  assigiunent  in  thn  first    instance    to    some 
person  other  than  the  sheriff.    These  are  the  only 
sectiona  to  which  it  is  necessary  to  refer  in  order 
to  explain  the  meaning  of  sect.  9.    Before  dis- 
cussing the  effect  of  uie  enactments  to  which 
attention  has  been  called,  it  will  be  convenient  to 
glance  at  the  course  of  legislation  in  relation  to 
uiis  and  cognate  matters  both  in  the  Province 
and  in  the  Dominion.    The  enactments  of  sects. 
1  and  2  of  the  Act  of  1887   are  to  be  found  in 
substance  in  sects.  18  and  19  of  the  Act  of  the 
province  of  Canada  passed  in  1858  for  the  better 
prevention  of  fraud.    There  is  a  proviso  to  the 
latter  section  which  excepts  from  its  operation 
any  assignment  made  for  the  purpose  of  paying 
all  the  creditors  of  the  debtor  rateably  without 
preference.     These  provisions  were  repeated  in 
the  Revised  Statutes  of  Ontario  1877,  o.  118.    A 
slight  amendment  was  made  by  the  Act  of  1884, 
and  it  was  as  thus  amended  that  they  were  re- 
enacted  in  1887.    At  the  time  when  the  statute 
of  1858  was  passed  there  was  no  bankruptcy  law 
in  force  in  the  province  of  Canada.    In  the  year 
1864  an  Act  respecting  insolvency  was  enacted. 
It  applied  in  Lower  Canada  to  traders  only ;  in 
Upper  Canada  to  all  persons  whether  traders  or 
non-traders.    It  provided  that  a  debtor  should  be 
deemed  insolvent  and  his  estate  should   become 
subject  to  compulsory  liquidation  if  he  committed 
certain  acta  similar  to  those  which  had  for  a  long 
period  been  made   acts  of  bankruptcy  in    this 
country.    Among  these  acts  were  the  assignment 
or  the  procuring  of  his  property  to  be  seized  in 
execution  with  intent  to    defeat    or    delay    his 
creditors,  and  also  a  general  assignment  of  his 
property  for  the  benefit  of  his  creditors  otherwise 
than  in  manner  provided  by  the  statute.    A  person 
who  was  unable  to  meet  his  engagements  might 
avoid  compulsory  liquidation  by  making  an  assign- 
ment of  nis  estjEite  in  tiie  manner  provided  by 
that  Act ;  but  unless  he  made  such  an  assignment 
within  the  time  limited  the  liquidation  oecame 
compulsory.     This  Act  was  in  operation  at  the 
time  when  the  British  North  America  Act  came 
into  force.    In   1869  the  Dominion  Parliament 
passed  an  Insolvency  Act  which  proceeded  on 
much  the  same  lines  as  the  provincial  Act  of  1864, 
but    applied    to    traders    only.    This    Act    was 
repealed  by  a  new  Insolvency  Act  of  1875  which, 
after  being  twice  amended,   was,  together  with 
the  Amending  Acts,  repealed  in  1880.    In  1887, 
the  same  year  in  which  the  Act  under  considera- 
tion   was    passed,    the    provincial    Legislature 
abolished  priority  amongst  creditors  by  an  execu- 
tion in  the  High  Court  and  County  Coiirts,  and 
provided  for  the  distribution  of  ajiy  moneys  levied 
on  an  execution  I'ateably  amongst  all  execution 
creditors,  and  all  other  creditors  who  within  a 
month  dielivered  to  the  sheriff  writs  and  certifi- 
cates obtained  in  the  manner  provided  for  by 
that  Act.    Their  Lordships  pi-ooeed  now  to  con- 
sider the  nature  of  the  enactment  said  to  be  uUra 
vires.     It  postpones  judgments  and  executions 
not  completely  executed  by  pavment  to  an  assign- 
ment for  the  benefit  of  creditors  under  the  Act. 
Now  there  can  be  no  donbt  that  the  effect  to  be 
given    to    judgments    and    executions    and    the 
nuumei'  and  extent  to  which  they  may  be  made 
available  for  the  recovery  of  debts  are  prima  facie 
within  the  legislative  powers  of  the  provincial 
Parliament.      Executions    are    a    part   of    the 
machinery  by  which   debts  are    recovered,  and 


are  subject  to  regulation  by  that  Parliament.  A 
creditor  has  no  inherent  right  to  have  his  debt 
satisfied  by  means  of  a  levy  by  the  sheriff,  or  to 
any  priority  in  respect  of  such  levy.  The  execu- 
tion is  a  mere  creature  of  the  law  which  mapr 
determine  and  regulate  the  rights  to  which  it 
gives  rise.  The  Act  of  1887  which  abolished 
priority  as  amongst  execution  creditors  provided 
a  simple  means  by  which  every  creditor  might 
obtain  a  share  in  the  distribution  of  mone;» 
levied  under  an  execution  by  any  particular 
creditor.  The  other  Act  of  the  same  year,  con- 
taining the  section  which  is  impeached,  goes  a  etep 
further  and  gives  to  all  creditors  under  an  assien- 
ment  for  their  general  benefit  a  right  to  a  Tateeile 
share  of  the  assets  of  the  debtor,  including  those 
which  have  been  seized  in  execution.  But  it  is- 
argued  that  inasmuch  as  this  assignment  con- 
templates the  insolvency  of  the  debtor,  and  would 
onl^  be  made  if  he  were  insolvent,  such  a  pro- 
vision purports  to  deal  with  insolvency  and 
therefore  is  a  matter  exclusively  within  tibe 
jurisdiction  of  the  Dominion  Parliament.  Nov 
it  is  to  be  observed  that  an  assignment  for  the 

feneral  benefit  of  creditors  has  long  been 
nown  to  tiie  jurisprudence  of  this  country  and 
also  of  Canada,  and  has  its  force  and  effect  at 
common  law  quite  independently  of  any  system 
of  bankruptcy  or  insolvency  or  any  legislation 
relating  thereto.  So  far  from  being  regarded  a& 
an  essential  part  of  the  bankruptcy  law,  such  in 
assignment  was  made  an  act  of  bankruptcy  oo 
which  an  adjudication  might  be  founded,  and  by 
the  law  of  the  province  of  Canada  which  prevailed 
at  the  time  when  the  Dominion  Act  was  passed, 
it  was  one  of  the  grounds  for  an  adjudication  of 
insolvency.  It  is  to  be  observed  that  the  word 
"  bankruptcy  "  was  appai-ently  not  used  in  Cana- 
dian legislation,  but  the  insolvency  law  of  the- 
province  of  Canada  was  precisely  anaiogona  to 
what  was  known  in  England  as  the  banknpt(7' 
law.  Moreover  the  operation  of  an  assignment 
for  the  benefit  of  creditors  was  precisely  the  same, 
whether  the  assignor  was  or  was  not  in  fact 
insolvent.  It  was  open  to  any  debtor  who  might 
deem  his  insolvency  doubtful,  and  deaired  in 
that  case  that  his  creditors  should  be  equitah^ 
dealt  with,  to  make  an  assignment  for  their 
benefit.  The  validity  of  the  assignment  and  itft 
effect  would  in  no  way  depend  on  the  insolvency 
of  the  assignor,  and  their Tiordships  t^ink  it  dear 
that  the  ninth  section  would  equally  apply 
whether  the  assignor  was  or  was  not  insolvent. 
Stress  was  laid  on  the  fact  that  the  enactment 
relates  only  to  an  assignment  under  the  Act  con- 
taining the  section,  and  that  the  Act  prescribes 
that  the  sheriff  of  the  county  is  to  be  the  assignee 
unless  a  majority  of  the  creditoi-s  consent  to 
some  other  assignee  being  named.  This  does  not 
appear  to  their  Lordships  to  be  material.  If  the 
enactment  would  have  been  intra  vires,  sappoong 
section  nine  had  applied  to  all  assignments  with- 
out these  restrictions,  it  seems  difficult  to  contend 
that  it  became  ultra  vires  by  reason  of  them. 
Moreover,  it  is  to  be  observed  that  by  snb-aect.  0) 
of  sect.  3,  assignments  for  t^e  benefit  of  crediton 
not  made  to  the  sheriff  or  to  other  persons  with 
the  prescribed  consent,  although  they  are  ren- 
dered void  as  against  assignments  so  made,  us 
nevertheless,  unless  and  until  ao  avoided,  to  be 
"  subject  in  other  respects  to  the  proviaions  " « 
the  Act.    At  the  time  when  the  British  Narth 
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America  Act  was  passed  bankruptcj  and  inaol- 
▼encT  l^slation  existed,  and  was  based  on  yery 
similar  proyisions  both  in  Gi'eat  Britain  and  the 
pro-vince  of  Canada.    Attention  has  already  been 
drawn  to  the  Canadian  Act.    The  English  Act 
then  in  force  was  that  of  1861.    That  Act  applied 
to  traders  and  non-traders  alike.    Prior  to  that 
date  the  operation  of  the  Bankruptoy  Acts  had 
been  confined  to  traders.    The  statutes  relating 
to  insolyent  debtors,  other  than  traders,  had  been 
designed  to  proyide  for  their  release  from  custody 
on  their  maKing  an  assignment  of  the  whole  of 
their  estate  for  the  benefit  of  their  creditors.    It 
is  not  necessary  to  refer  in  detail  to  the  proyisions 
of  the  Act  of  1861.    It  is  enough  to  say  that  it 
provided  for  a  legal  adjudication  in  bankruptcy 
with  the   consequence    that   the    bankrupt  was 
dirested  of  all  his  property  and  its  distribution 
Amongst  his  creditors  was  proyided  for.    It  is  not 
necessary  in  their  Lordships'  opinion,  nor  would 
it  be  expedient  to  attempt  to    define  what   is 
covered  by  the  word  "  bankraptcy "  and  "  insol- 
vency "  in  sect.  91  of  the  British  North  America 
Act.    But  it  will  be  seen  that  it  is  a  feature  com- 
mon   to    all    the    systems    of    bankruptcy    and 
insolvency  to  which  reference  has  been  made, 
that  the  enactments  are  designed  to  secure  that 
in  the  case  of  an  insolvent  person  his  assets  shall 
'be  rateably    distributed    amongst  his    ci-editors 
wbether  be  is  willins  that  they  shall  be  so  dis- 
tributed or  not.     ^though    provision    may    be 
made  for  a  voluntary  assignment  as  an  alter-  - 
native,  it  is  only  as  an  alternative.    In  reply  to 
a  question  put  by  their  Lordships  the  learned 
counsel  for  tiie  respondent  were  unable  to  point 
to  any  scheme  of  bankruptcy  or  insolvency  legis- 
lation which  did    not   involve    some    power    of 
compulsion  by  process  of  law  to  secure  to  the 
creditors  the  distribution  amongst  them  of  the 
inaolyent  debtor's    estate.      In  their  Lordships' 
opinion  these  considerations  must  be  borne  in  mind 
iNien  interpreting  the  words  "  bankruptcy  "  and 
"  insolvency  "  in  Uie  British  North  America  Act. 
It  appears  to  their  Lordships  that  such  provisions 
as    are    found    in    the    enactment    in   question, 
relating  as  they  do  to  assignments  purely  volun- 
tary, do  not  infringe  on  the  exclusive  legislative 
power  conferred  upon  the  Dominion  Parliament. 
They  would  observe   that   a   system    of    bank- 
ruptcy legislation  may  frequently  require  various 
ancillary  provisions  for  the  purpose  of  preventing 
the  scheme  of  the  Act  from  being  defeated.    It 
may  be  necessai-y  for  this  purpose  to  deal  with  the 
effect    of    executions    and   other  matters   which 
would  otherwise  be  within  the  legislative  compe- 
tence of  the  provincial  Legislature.    Their  Lord- 
«hip8  do  not  doubt  that  it  would  be  open  to  the 
Domimon  Parliament  to  deal  with  such  matters 
as  part  of  a  bankruptcy  law,  and  the  provincial 
liCgialaturewouId  doubtless  bethen  precluded  from 
interfering  with  this  legislation  inasmuch  as  such 
interference  would  affect  the  bankruptcy  law  of 
the  Dominion  Parliament.    But  it  does  not  follow 
that  such  subjects,  as  might  properly  be  ti-eated 
as  anciUaiy  to  such  a  law  and  therefore  within 
the  powers    of    the    Dominion    Parliament,  are 
excluded  from  the  legislative  authority  of  the 
provincial  Lemslature  when  there  is  no  bank- 
raptcy or  insolvency  legislation  of  the  Dominion 
Parliament  in  existence.     Their  Lordships  will 
flierefore  humbly  advise  Her  Majesty  that  the 
deeision  of  the  Court  of  Appeal   ought  to  be 


reversed,  and  that  the  question  ought  to  be 
answered  in  the  aflarmative.  The  parties  will 
bear  their  own  costs  of  this  appeal. 

Solicitors  for  the  appellant,  Freshfielda  and 
Williams. 

Solicitors  for  the  respondent,  Bompaa,  Bi$- 
ehcff,  Dodgton,  Coze,  and  Bompas. 


Sn^eme  Court  of  JnMatturt 

♦ 

COURT    OF   APPEAL. 

Jan,  12, 13,  and  24. 

(Before  Lisdlet,  Eat,  and  Smith,  L.JJ.) 

Thobne  v.  Heabd.  (a) 

APPEAL  FBOU  THE  CHANCEBT  DIVISION. 

Trtuiee — Breach  of  truat — Fratid  of  ageni — 
Liability  of  truateet — "Party  or  fjrivy"  to 
fraud — Tnui  properly  "stiU  retained"  by 
trustee— nvetee  Act  1888  (51  &  52  Viet.  e.  59), 
«.  8. 
The  defendants,  as  trustees  of  a  marriage  settle- 
meni,  were  first  mortgagees  of  leasehold  herediiO' 
ments.  The  plaintiff  waa  transferee  of  a  seeond 
mortgage  of  the  sama  premises.  In  1878  the 
defendants  sold  the  mortgaged  premises  under 
their  power  of  sale.  A  solicitor  who  acted  for  the 
defendants  and  plaintiff  in  the  matter  fraudu- 
lently represented  himself  to  the  defendants  as 
the  plaintiff's  agent  to  receive  the  balance  of  the 
purchase  money  due  to  the  plaintiff  as  seeond 
mortgagee,  and  the  defendants  accordingly 
allowed  him  to  receive  it,  but  he  never  paid  it 
over  to  the  plaintiff,  though  he  continued  down 
to  1891  (when  he  became  bankrupt)  to  pay  the 
plaintiff  interest  as  on  the  amount  due  on  his 
second  mortgage.  Subsequently  the  plaintiff 
brought  this  action  against  the  defendants  for 
accounts,  and  for  payment  of  what  shotdd  be 
found  due  to  him. 
Held,  that  the  solicitor,  in  paying  the  interest 
as  on  the  amount  of  the  second  mortgage  to  the 
plaintiff  down  to  1891,  had  not  acted  as  the 
defendants'  agent,  or  on  their  behalf;  that  the 
plaintiffs  claim  was  accordingly  not  kept  alive 
against  the  defendants  by  such  payment ;  that 
the  fraud  of  the  solicitor  could  not  be  treated  as 
perpetrated  or  concealed  by  the  defendants ;  that 
the  defendants  had  not  been  "parties  or  privy  " 
to  the  fraud ;  and  thai  the  money  weu  neither 
" siGl  retained  by"  them  nor  had  been  "con- 
verted to  their  own  use  "  within  the  meaning  of 
sub-sect.  1  of  sect.  8  of  the  Trustee  Act  1888,  and, 
therefore,  by  virtue  of  that  section,  the  daim  taas 
barred  by  the  Statute  of  Limitations. 
Decision  of  Bomer,  J.  (68  L.  T.  Bep.  N.  8.  791) 

affirmed, 
Bt  a  deed  of  the  5th  Aug.  1868  certain  lease- 
hold premises  near  Torquay  were  mortgaged  by 
W.  Stabb  to  S.  Maunder  for  lOOOZ.,  and  the  mort- 
gage contained  the  usual  power  of  sale. 

Bv  deeds  dated  the  25th  June  1869  and  the 
22nd  Nov.  1870  Stabb  created  farther  mortgages 
on  this  property. 

.  (a)  Baported  b;  W.  a  Bias,  Eaq.,  BatTl*t«r«(-lAW.    -       j 
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By  a  deed  dated  the  12th  Sept.  1871  the  mort- 
gage of  the  5th  Aug.  1868  was  transferred  to  the 
then  trustees  of  the  marriage  settlement  of  James 
Searle,  a  solicitor,  and  it  ultimately  hecame  vested 
in  the  defendants.  Heard  and  Marsh,  the  existing 
trustees  of  the  settlement. 

By  deeds  of  the  15th  March  1872  and  the  18th 
Mai«h  1872  the  mortgages  of  the  25th  June  1869 
and  the  22nd  Nov.  1870  were  transferred  to  the 
plaintiff,  Henry  Thome. 

Throughout  these  transactions  Searle  acted  on 
behalf  oi  the  mortgagor.  He  also  acted  as 
solicitor  to  the  plaintiff  and  the  defendants  on  the 
occasion  when  they  took  their  mortgages;  and 
from  1872  he,  on  behalf  of  the  mortgagor,  paid  to 
the  plaintiff  the  interest  on  his  securities  as  it 
became  due. 

In  Jan.  1878  the  defendants  sold  the  mortgaged 

Sroperty,  under  the  power  of  sale  contained  in  the 
eed  of  the  5th  Aug.  1868,  for  1700Z.  The  sale 
was  conducted  by  Searle,  who  received  the  pur- 
chase money  on  behalf  of  the  defendants.  At 
this  time  there  was  due  to  the  plaintiff  as  second 
mortgagee  the  sum  of  3332.,  and  there  was  also 
due  to  Searle  himself,  as  third  mortgagee  of  the 
same  propertv,  the  sum  of  3752.  St.  6d.  After  pay- 
ing to  the  deiendants  lOOOZ.,  the  amount  due  on 
the  mortgage,  there  remained  in  his  hands  a 
balance  of  7001.,  which  he  accounted  for  to  the 
defendants  by  handing  them  two  receipts  dated 
the  5th  Feb.  1878.  The  first  receipt  was  as 
follows: 

Beoeived  of  Meaara.  H.  E.  Heard  and  W.  Marsh  the  sum 
of  3381.,  being'  principal  money  due  to  Mr.  H.  Thome  on 
two  farther  ohaiges  by  way  of  mortgage  on  "  The  Nest," 
Torqnay,  Devon,  dated  respectively  the  25th  Jnne  1869 
and  the  2Jind  Nov.  1870,  and  I  undertake  to  deliver  to 
them  the  indentores  dated  the  15th  and  18th  March 
1872,  being  transfers  of  snch  mortgages,  and  Mr.  Thome's 
receipt  indorsed  theieon,  within  fourteen  days  from  this 
date.     (Signed)  Jamss  Seablx. 

The  second  was  as  follows : 

Beoeived  of  Messrs.  H.  E.  Heard  and  W.  Marsh  the 
■nm  of  3751.  3<.  6d.,  being  the  balance  of  the  parohase 
money  of  "  The  Nest,"  Torquay,  Devon,  sold  to  Mrs.  E. 
Stewart  for  17001.  (after  their  retaining  the  sum  of 
lOOOl.  due  on  their  first  mortgage,  and  paying  to  Mr.  H. 
Thome  the  sum  of  8331.  due  to  him  on  mortgage  of  the 
same  premises,  subject  to  the  first  security  to  them),  the 
sale  thereof  having  been  carried  out  by  Messrs.  H.  E. 
Heard  and  W.  Marsh  with  the  approval  of  Mr.  H.  Thome 
and  at  my  request.     (Signed)  Jaueb  Ssable. 

The  defendants  appeared  not  to  have  read  these 
receipts.  Searle,  instead  of  paying  the  plaintiff, 
appropriated  the  whole  of  the  surplus  moneys  to 
his  own  use,  but  he  continued  to  pay  intend  to 
the  plaintiff  on  his  securities  in  the  same  way  as 
he  had  done  previously  to  the  sale  until  August 
1892,  when  he  was  adjudicated  a  bankrupt,  and 
the  plaintiff  then  for  the  first  time  discovered  that 
theproperty  had  been  sold. 

The  plaintiff  b^  this  action  claimed  that  the 
defendimts  were  hable  to  account  to  him  for  the 
gnrplus  sale  moneys,  and  asked  for  an  account  on 
that  footing.  The  defendants  relied  upon  sect.  8 
of  the  Trustee  Act  1888,  which  extends  to  trustees 
the  benefit  of  the  Statute  of  Limixations  "  in  any 
action  or  other  proceeding  against  a  trustee,  or 
any  person  claiming  through  him,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property,  or  the  pro- 


ceeds thereof,  still  retained  by  the  trustee,  or 
previously  received  by  the  trustee  and  converted 
to  his  own  use." 

Bomer,  J.  held  (68  L.  T.  B«p.  N.  S.  791]  that  th& 
defendants  wei-e  entitled  to  the  benefit  of  the 
Statute  of  Limitations,  as  the  case  did  not  fall 
within  any  of  the  exceptions  mentioned  in  sect.  S- 
of  the  Trustee  Act  1888. 

From  this  decision  the  plaintiff  appealed. 

Cozens-Hardy,  Q.G.,  /.  W.  Clydesdale,  and 
W.  A.  Peek  for  the  appellant — The  defendant* 
are  liable  for  the  fraud  of  Searle,  their  agent, 
acting  within  the  scope  of  his  authority.  He 
having  been  their  agent  to  receive  the  money,  it 
is  stiU  "  retained  by  "  them  within  the  meaning 
of  sect.  8  of  the  Trustee  Act  1888.  They  were 
guilty  of  culpable  negligence  in  omitting  to  see 
that  Searle  paid  over  the  money  to  the  plaintiff 
in  accordance  with  the  terms  of  the  receipt,  and 
they  left  the  surplus  of  the  proceeds  of  the  sale  in 
Searle's  hands  without  any  direction  a«  to  it* 
application,  and  without  any  inquiry  as  to  what 
he  did  with  it.  They  were  therefore  "  party  or 
prir^ "  to  the  fraud  within  the  meaning  of  the 
section.  It  is  not  necessary  that  the  trustees 
should  be  criminally  or  morally  inculpated  in  the 
fraudulent  act.  The  defendants  are  not  there- 
fore entitled  to  the  benefit  of  the  Statute  of  Limi- 
tations under  that  section.  There  was  concealed 
fraud  in  this  case,  and  the  cause  of  action  only 
accrued  when  the  fraud  was  discovered  in  1892 : 

Blair  v.  Bromley,  2  Ph.  354 ; 

Uoore  V.  Knight,  63  L.  T.  Bep.  N.  S.  831 ;  (imy 
1  Ch.  547 ; 

ambt  V.  auHd,  46  L.  T.  Bep.  N.  S.  135;  9  Q.  B. 
Div.  59. 

Chadwyck  Healey,  Q.G.  and  Creed  for  the 
respondents. — The  money  was  not  "  retained  "  by 
the  defendants  within  the  section  when  it  wa» 
misappropriated  by  Searle.  It  must  be  in  fact 
imder  the  control  of  the  trustees,  either  actoally 
in  their  hands  or  in  the  hand  of  some  agent  from 
whom  they  can  get  it.  It  does  not  apply  if  the 
money  has  been  lost  by  negligence  or  otherwise. 
"Still"  means  at  the  date  of  the  writ  The 
object  of  this  provision  is  to  prevent  a  trustee 
pleadii^  the  Statute  of  Limitations  and  retaining 
for  himself  a  fund  which  has  been  in  his  posses- 
sion for  over  six  years,  but  which  is  really  a  trust 
fund.  No  moral  fraud  is  suggested  against  these 
defendants.  If  the  defendants  are  to  be  fixed 
with  constructive  notice  of  the  contents  of  the 
receipts  (the^  say  they  did  not  read  them)  so  u 
to  be  made  hable  under  them,  they  are  also  en- 
titled to  any  benefit  which  they  give  tbem.  In  the 
receipts  Searle  treats  himself  as  the  agent  of  the 
plaintiff.  In  order  to  make  a  princip^  liable 
for  the  fraud  of  his  agent,  the  act  must  be  within 
the  scope  of  his  authority  and  for  the  benefit  of 
the  principaL  Here  Searle  committed  the  fraud 
for  his  own  benefit  only,  and  the  defendants  aie 
not  liable : 

2^  Britith  JIfuiual  Banlcing  Company  liimiitd  t. 
The  Chamwood  Forett  Railway  Company,  57 
L.  T.  Bep.  N.  S.  833 ;  18  Q.  B.  Div.  714. 

The  statute  began  to  run  in  favour  of  the  respon- 
dents in  1878.  In  order  to  disentitle  a  defendant 
to  the  benefit  of  the  statute  the  fraud  most  be 
something  concealed  by  him,  and  not  by  some 
other  person.  The  case  of  Blair  v.  Brotiuey  (M 
(up.)  was  a  case  of  a  partnership,  and  the  tniiaae>' 
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-tion  was  a  partnership  tronBactioii.  The  defen- 
dants cannot  be  made  liable  on  the  ground  of 
-concealed  fraud,  as  if  it  had  not  been  concealed 
they  would  not  hare  been  liable. 


Cotens-Hardy,  Q.C.  in  reply. 


Cur.  adv.  vuU. 


Jan.  24. — ^Linduet,  L.J.  (after  stating  the  facts 
as  above,  and  observing  that  the  statements 
in  the  receipt  that  the  333{.  had  been  paid 
to  Thome,  and  that  the  sale  was  with  his 
approval,  were  utterly  untrue)  said: — The  liability 
of  the  djefendants  is  clear,  unless  they  are  pro- 
tected bv  sect.  8  of  the  Trustee  Act  1888,  which 
makes  the  Statute  of  Limitations  applicable  to 
trostees  in  certain  cases.  The  section  was  evi- 
dently intended  to  give  considerable  protection  to 
honest  trustees  who  have  incurred  personal 
liability  by    committing  some  breach  of  trust. 

elis  Lordship  read  the  section  and  continued :] 
pon  this  enactment  and  the  facts  of  this  case 
two  questions  arise,  viz.,  (1)  when  did  the  plain- 
tiffs right  of  action  accrue  P  (2)  if  it  accrued  more 
than  six  years  before  the  commencement  of  the 
action,  does  the  case  come  within  one    of    the 
exceptions  to  which  the  Statute  of  Limitations  is 
made  inapplicable  F    First,  as  to  the  time  when 
the  cause  of  action  accrued  to  the  plaintiff.    The 
defendants,  as  first  mortgagees,  sold  in  Jan.  1878. 
Searle,  as  their  solicitor,  received  the  purchase 
mone^  and  paid  them,  and  undertook  to  pav  the 
phuntifE  out  of  the  balance.    There  was  no  fraud, 
and    consequently    no  concealed  fraud,  in   this 
transaction.      The  plaintiffs  right    to  be  paid 
by   the    defendants    accrued    as    soon   as   they 
received  the  purchase  money  from  the  purchaser, 
and  the   receipt  of  that  money  by  Searle  was 
clearly  a  receipt  by  the  defendants,  he  being  their 
^ent  to  receive  it  for  them.    The  fraud  which 
was  concealed  occurred  after  this  transaction,  and 
after  the  right  sought  to  be  enforced  in  this  action 
accrued  to  Uie  plaintift.    The  fraud  was  the  mis- 
appropriation by  Searle  of  the  plaintiff's  money  to 
his  own  use,  and  the  concealment  of  that  fraud 
was  effected  by  the  continued  payment  of  interest 
to  the  plaintiff  by  Searle,  purporting  to  act  on 
behalf  of  the  mortgagor,  whose  solicitor  he  also 
was.    The  fraud  thus  perpetrated  and  concealed 
by  Searle  cannot,  in  mv  opinion,  be  treated  as 
peipetrated  or  concealed  by  the  defendants.  They, 
m  feet,  knew  nothing  of  it ;  and  in  perpetrating 
and  in  concealing  the  fraud  Searle  was  not  acting, 
or  even  purporting  to  act,  for  the  defendants.   He 
was  acting  fraudulently  in  his  own  interest,  pre- 
tendii^to  the  defendants  that  he  had  authority 
from  Thome  to  receive  the  amount  due  to  him, 
and  undertaking  to  remit  it  to  him,  and  pretend- 
ing to  Thome  that  his  security  was  still  subsisting, 
and  paying  interest  to  him  accordingly.     Con- 
ostently  with  The  Briiish  Ifutual  Banking  Com- 
l>any  Limited  v.  The  Chamwood  Forest  Railway 
Company  {ubi  sup.),  these  frauds  of  Searle  cannot 
be  regarded  as  the  frauds  of  the  defendants,  i.e., 
as  frauds  committed  by  their  agent  for  them,  or 
for  their  benefit,  and  for  which  they  are  legally 
responsible,  although  completely  innocent  of  all 
fraud  themselves.    The  case  of  Blair  v.  Bromley 
(nil  sup.),  which  was  relied  upon  as  showing  that 
in  equity  the  cause  of  action  ought  to  be  regarded 
as  accruing  when  the  fraud  was  discovered,  and 
not  before,  is  clearly  distinguishable.  In  that  case 
the  fraudulent  transaction  was  itself  the  cause  of 


action,  and  the  innocent  partner  was  liable 
for  that  fraud,  and  it  was  concealed  bv  the 
fraudulent  partner,  both  when  the  fraud  was 
committed  and  afterwards  whilst  he  was  a 
member  of  the  firm,  as  well  as  after  he  had 
retired  from  it.  Moore  v.  Knight  (ubi  sup.)  was  a 
similar  case.  Li  both  cases  the  fraud  and  its  con- 
cealment in  the  first  instance  were,  though  com- 
mitted by  one  partner,  imputable  to  the  firm,  and 
under  those  circumstances  the  cause  of  action  was 
held  not  to  accrue  until  the  fraud  was  discovered. 
The  law  applicable  to  the  Statute  of  Limitations 
in  cases  of  concealed  fraud  was  carefully 
examined  by  this  court  in  Willis  v.  Earl  Howe 
(69  L.  T.  Bep.  N.  S.  358 ;  (1893)  2  Ch.  545),  which 
was  an  action  for  the  recovery  of  land,  and  the 
right  of  the  plaintiff  turned  on  3  &  4  WilL  4,  c.  27, 
B.  26.  The  point  whether  sect.  26  applies  only  to 
frauds  committed  by  the  defendant,  or  those 
through  whom  he  claiins,  or  whether  it  extends  to 
frauds  committed  by  strangers,  was  there  alluded 
to  by  Kay,  L.J.,  and  he,  following  Kindersley, 
V.C.  in  Petre  v.  Petre  (1  Drew.  371,  ^7),  expressed 
his  opinion  that  the  fraud  to  avail  the  plaintifE 
must  have  been  committed  by  the  defendant, 
or  some  person  through  whom  he  claimed. 
This  accords  with  Lord  BedesdaJe's  opinion  in 
Hovendeny.  Lord  Annesley  (2  Soh.  &  Iief.  634). 
He  puts  the  doctrine  of  concealed  fraud  thus :  He 
says  that  the  defendant's  conscience  is  so  affected 
that  he  ought  not  to  be  allowed  to  avail  himself  of 
the  statute  or  lapse  of  time.  Willis  v.  Earl  Howe, 
moreover,  decided  that  a  fraud  committed  and 
concealed,  even  by  the  defendant  or  one  of  his 
predecessors  in  title,  would  not  avail  the  plaintiff 
if  the  fraud  audits  concealment  were  subsequent 
to  the  wrongful  entry  which  gave  the  plaintiff,  or 
his  predecessors,  a  right  to  brmg  ejectment.  This 
last  point  had  in  fact  been  already  decided  by  the 
House  of  Lords  in  Latorance  v.  Lord  Norreys 
(62  L.  T.  Rep.  N.  S.  706;  15  App.  Cas.  210).  No 
question  of  agency  arose  in  Wtuit  v.  Earl  Howe, 
but  that  case  has  a  very  important  bearing  on  the 
present,  for  the  statutory  enactment  on  which  the 
case  turned  is  a  legislative  recognition  and  ex- 
pression  of  previously  well-settled  principles  in 
equity,  and  those  principles  were  and  are  applic- 
able to  all  kinds  of  property,  and  not  to  r^  pro- 
perty only.  Although,  however,  the  equitable 
doctiine  respecting  concealed  fraud  is  based  on  the 
moral  injustice  of  allowing  a  man  to  take  advan- 
tage of  his  own  fraud  and  concealment,  I  am  of 
opinion  that,  if  the  defendants  were  liable  for 
Searle's  fraud  and  concealment,  the  cause  of 
action  against  the  defendants  would  not  have 
accrued  to  the  plaintiff  until  its  discovery  by  him, 
or  at  all  events  until  he  might  have  discovered  it 
with  reasonable  diligence.  The  Trustee  Act  1888, 
sect.  8,  has  in  no  way  altered  the  principles  which 
determine  the  time  when  a  cause  of  action  accrues : 
(Jlfoore  V.  Knight  (ubi  sup.)  In  the  case  of  a 
breach  of  trust  a  cause  of  action  founded  upon  it 
accrues  to  the  cestui  que  trust  upon  the  commis- 
sion of  the  breach  of  trust  (Be  Swain,  65  L.  T. 
Rep.  N.  S.  296 ;  (1891)  8  Ch.  233),  unless  that  breach 
of  trust  is  a  fraudulent  breach  of  trust,  and  is 
concealed  by  the  trustee  committing  it,  or  by 
some  person  for  whom  he  is  legally  responsible. 
In  this  case  the  plaintiff's  cause  of  action  against 
the  defendants  was  a  breach  of  trust  committed 
W  them,  but  not  a  fraudulent  breach  of  trust ; 
the  fraud  and  its  concealment  were  subsequent  to 
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the  breach  of  tmet,  and  were  both  attributable  to 
Searle,  who  committed  the  fraud  and  concealed  it, 
not  for  the  defendants,  nor  even  ostenaiblT  for 
them,  but  really  for  bimeelf,  and  pretending  to 
act,  first,  for  the  plaintiff,  and  afterwards  for  the 
mortgagor.  I  come,  therefore,  to  the  conclusion 
that  the  plaintiff's  cause  of  action  against  the 
defendants  accrued  in  Jan.  1878 — i.e.,  more  than 
six  years  before  the  commencement  of  the  action, 
and  that  the  Statute  of  Limitations  protects  the 
defendants,  unless  the  case  falls  within  one  or 
other  of  the  exceptions  mentioned  in  sect.  8  of  the 
Trustee  Act  1888.  I  pass,  therefore,  to  the  second 
of  the  questions  before  stated.  Sect.  8  contains 
three  exceptions — ^riz.,  (1)  frauds  to  which  the 
trustee  has  been  party  or  privy ;  (2)  cases  in  which 
trust  property  is  still  retained  by  the  trustee ;  (3) 
cases  in  which  a  trustee  has  converted  trust  pro- 
perty to  his  own  use.  The  third  exception  need 
not  be  further  alluded  to  in  the  present  case. 
Counsel  for  the  appellant  contended  that  the 
facts  of  this  case  brought  it  within  the  first 
exception,  but  I  am  clearly  of  opinion  that  they 
do  not.  It  is  only  by  a  misuse  of  language  that  a 
person  who  in  fact  knows  absolutely  nothing  of 
the  fraudulent  conduct  of  another,  who  in  no  way 
benefits  by  it  or  ratifies  it,  can  be  said  to  be  party 
or  privT  to  it.  One  person  may  be,  and  often  is, 
liable  m  law  for  frauds  which  he  has  not  com- 
mitted, but  to  say  that  he  is  party  or  privy  to 
them  is  quite  another  natter,  and  is  only  true 
when  he  has  personally  in  some  way  participated 
in  them.  The  defendants  were,  in  my  judgment, 
in  no  sense  whatever  either  fraudulent  themselves 
or  parties  or  privies  to  the  fraud  of  Searle.  It  was 
next  urged  that  the  case  fell  within  the  second 
exception,  and  that  the  defendants  still  retained 
the  plaintiff's  money.  This,  however,  again  is,  in 
my  opinion,  not  true  in  fact.  The  word  "  still " 
refers  to  the  commencement  of  the  action,  and  the 
use  of  the  word  is  important.  A  trustee  may  be 
liable  to  make  good  trust  money,  with  interest,  as 
if  it  were  still  in  his  hands,  and  yet  he  may  not  in 
fact  have  it.  But,  in  construing  this  statute,  we 
have  to  ascertain  whether  in  fact  the  trust  pro- 
perty sought  to  be  recovered  is  "  still  retained  by 
the  trustee.  That  question  ought  to  be  answered 
in  the  affirmative  if  he,  or  any  agent  for  him,  has 
it  so  that  he  can  get  it ;  but  in  tiie  negative  if  it 
has  been  lost,  whether  bv  his  negligence  or  other- 
wise. The  second  exception  apphes  to,  and  is  con- 
fined to,  cases  in  which  at  the  date  of  the  writ  the 
trustee  still  retains — i.e.,  has  in  his  hands  or 
under  his  control — the  trust  property,  or  the  pro- 
ceeds thereof,  sought  to  be  recovered.  The  second 
exception  assumes  that  the  property  sought  to  be 
recovered  exists,  and  can  be  recovered.  But,  at 
the  date  of  the  writ  in  this  action,  the  defendants 
had  not  in  fact  got  the  money  sought  to  be 
recovered,  nor  had  they  it  under  tlieir  control. 
They  had,  in  fact,  lent  it  and  lost  it.  But  for  the 
statute  they  would  be  liable  for  it  with  interest ; 
but  the  statute  protects  them,  for  in  no  proper 
sense  of  the  expression  can  they  be  said  still  to 
retain  the  money.  T^e  appeal  must,  therefore,  be 
dismissed  with  costs. 

Kat,  L.J. — In  1878  the  first  mortgagees  of 
certain  real  property  sold  it  for  1700Z.  lOQOl.  of 
this  went  to  pay  off  their  mortgage,  and  there 
remained  a  surplus  of  700Z.  The  plaintiff  was 
second  mortgagee  of  the  same  property  for  3331. 
He  now  sues  the  first  mortgagees  for  this  balance. 


Undoubtedly  the  first  mortgagees  became  trustees 
of  the  surplus  proceeds :  (Matthiaon  v.  Clarice, 
3  Drew.  3 ;  Charles  v.  Jones,  66  L.  T.  Kep.  IT.  S. 
848;  35  Ch.  Div.  544;  Magnus  v.  QueensUmi 
National  Batik,  58  L.  T.  Rep.  N.  S.  248 ;  37  Ch. 
Div.  466.)  They  have  not  paid  the  plaintiff  any 
part  of  it,  and  prima  fade  they  are  liable.  Bnt 
they  claim  the  benefit  of  the  Statute  of  Limita- 
tions by  virtue  of  sect.  8  of  the  Trustee  Act 
1888,  and  if  they  have  not  been  party  or  privy  to 
any  fraud  or  fraudulent  breach  of  trust,  or  have 
not  retained  the  trust  fund,  or  have  not  converted 
it  to  their  own  use,  they  may  succeed  in  this 
defence,  provided  that  six  years  have  elapsed 
since  the  cause  of  action  accrued.  The  circum- 
stances are  very  peculiar.  At  the  time  of  the  sale 
the  defendants  were  the  first  mortgagees,  the 
plaintiff  was  the  second,  and  Searle,  a  solidtor, 
was  the  third.  Previously  to  the  sale  Searle  had 
been  accustomed  to  pay  interest  on  the  mort- 
gages as  solicitor  for  the  moi-tgagor.  Se&rie 
acted  in  the  sale  as  solicitor  for  the  vendors,  the 
first  mortgagees.  By  their  authority  he  received 
the  whole  of  the  purchase  money.  He  paid  to 
them  10002.  in  discharge  of  the  first  mortgage. 
He  retained  the  7002.  surplus  proceeds.  He  gave 
to  the  first  mortgagees  two  receipts,  one  for  333L 
"on  account  of  principal  money  due  to"  the 
plaintiff  on  his  mortgage,  and  by  the  same  docu- 
ment Searle  undertook  to  deliver  the  mortgage 
deeds  of  the  plaintiff  to  the  first  mortgagees 
within  fourteen  days  from  the  5th  Feb.  1878,  the 
date  of  the  receipt.  The  other  receipt  was  for  the 
balance  of  the  purchase  money,  and  was  deliveied 
the  same  day,  and  with  it  Searle  gave  a  separate 
undertaking  to  hand  over  his  own  moi-tgage  deeds 
to  the  first  mortgagees.  If  these  receipts  and 
undertakings  had  oeen  brought  to  the  knowledge 
of  the  defendants  it  might  be  argued  that  we 
nature  of  Searle's  possession  of  the  surplus  pro- 
ceeds was  changed  as  between  him  and  the  first 
mortgagees.  But  their  attention  was  not  called 
to  them,  and,  although  Searle  handed  them  with 
other  papers  to  the  first  mortgagees,  they  were 
entirely  ignorant  of  the  contents  of  them.  In  fact> 
they  left  the  surplus  pi-oceeds  of  the  sale  of  the 
property  in  Seai-le's  hands  without  any  direction 
as  to  their  application  and  without  any  inquiry  as 
to  what  he  did  wi  h  the  money.  Searle  kept  the 
money  in  his  own  possession,  applied  it  to  his 
own  use,  and  became  bankrupt  in  1892.  Tte 
plaintiff,  the  second  mortgagee,  first  discovered 
these  facts  after  Searle's  bankruptoy,  and  on  the 
30th  Aug.  1892  he  brought  this  action  a^unst  the 
first  mortgagees.  On  the  3rd  Jan.  1878  Searle 
had  wi-itten  to  the  plaintiff  informing  him  that 
the  mortgaged  property  was  under  contract  for 
sale,  and  saying  that  the  solicitors  to  whom  the 
abstract  was  sent  required  to  see  the  plaintiff's 
mortgage.  The  plaintiff  thereupon  sent  the 
mortgage  to  Searle,  who  returned  it  in  Jan.  1879. 
Except  this  intimation  the  plaintiff  knew  nothing 
of  the  sale,  and  was  never  informed  that  a  sale 
had  been  carried  out.  Of  course  the  defendants 
are  liable,  unless  the  statute  to  which  I  have 
referred  protects  them.  It  has  been  argued  that 
they  were  party  or  privy  to  Searle's  fraud.  Bvea 
if  it  could  be  said  that  they  were  liable  for  his 
fraud,  it  is  another  thing  to  say  that  tbey  were 
party  or  privy  to  it.  I  think  that  those  words  in 
the  statute  indicate  moral  complicity,  which  is  not 
suggested  in  this  case.    Then  the  defendants  cer- 
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tainly  did  not  convert  the  monej  to  th^  own  use. 
Therefore  neither  of  those  exceptions  can  apply. 
Did  they  retain  the  money  P    That  is  more  donbt- 
foL    Searle's  receipt  of  the  money  as  their  agent 
and  by  their  direction  was  ecraivalent  to  a  receipt 
by  the  defendants.    It  absolyed  the  purchaser, 
and  neither  against  him  nor  against  the  persons 
entitled  to  the  surplus  conld  they  be  treated  as 
not  having  received  it.    Then,  while  the  money 
remained  in  Searle's  hands  without  any  change  in 
the  nature  of  his  possession  of  it,  I  snould  think 
that  his  retention  of  it  was  a  retention  by  the 
first  mortgagees.    Mr.  Chadwyck  Healey  argued, 
and  I  am  inclined  to  accept  his  argument,  that 
the  intention  of  the  exception  in  the  statute  was 
to  prevent  a  trustee  using  the  bar  by  lapse  of 
time  to  enable  himself  to  appropriate  a  trust  fund, 
which  he  had  not  appropriated  but  had  the  power 
of  appropriating.    Money  in  the  hands    of   an 
agent,  from  whom  it  could  be  recovered  by  the 
tmstee,  would  be  in  this  position,  and  it  could 
not  be  the  intention  of  the  statute  that  the  trustee 
might  bar  the  cestui  que  trust  and  then  recover 
the  money  from  his  own  agent  and  keep  it.    For 
example,  if  the  trustee  had  paid  the  money  to  his 
own  separate  account  at  a  bank,  not  mixing  it 
with  his  own  money,  so  long  as  he  could  recover 
it  from  the  banker  I  should  think  he  retained  it 
within  the  meaning  of  this  exception  in  the  Act. 
Up  to  the  moment  of  Searle's  baiikruptoy  the  first 
mortgagees  might  have  recovered  the  money  from 
him,  and  until  then  I  think  the  exception  applied 
as  to  the  whole.    I  am  inclined  to  think  that  any 
dividend  which  they  can  obtain  in  the  bankmptcy 
wonld  be  in  the  same  position.    Bnt  it  is  not 
necessary  to  decide  this,  because  we  are  informed 
that  the  estate  will  pay  no  dividend.    I  am,  there- 
fore, compelled  to  condnde  that,  after  Searle's 
bankraptcy  and  at  the  date  of  the  writ  in  this 
action,  the  defendants  did  not  "  still  retain  "  these 
moneys.    Thus  far  I  have  been  treating  the  case 
as  though  the  six  years  began  to  run  from  the 
time  when  Searle  received  the  money.    It  would 
if  the  plaintiff  had  been  aware  of  such  receipt. 
It  was  the  duty  both  of  Searle  and  the  defendants 
to  inform  the  plaintiff  of  this,  and  it  was  certainly 
a  frandnlent  act  on  Searle's  part  to  omit  to  do  so 
and  to  apply  the  money  to  his  own  purposes.   The 
time  would  only  foe^n  to  run  against  Searle  from 
the  discovery  of  his  fraud  in  1892.    This  was 
always  the  rule  in  equity,  and  since  the  Judica- 
ture Act  it  is  the  i-ule  in  all  branches  of  the  High 
Oonrt :  (Judicature  Act  1873,  ss.  28  and  24,  sub- 
sect.  1 ;  Gibbs  V.   Ouild,  uM  sup.)    It  is  argued 
that  the  defendants  are  liable  lor  the  fraud  of 
their  agent  which  their  breach  of  trust  by  leaving 
the  money  in  his  hands  enabled  him  to  commit, 
and  that,  therefore,  time  did  not  begin  to  run  in 
their  favour  until  the  plaintiff   discovered  this 
frand.    For  this  pivposition  the  authority  of  Blair 
T.  Bromley  {ubi  sup.)  was  cited.    In  that  case  a 
retired  partner  in  a  firm  of  solicitors  was  held 
liable  for  the  fraudulent  representation  of  his  co- 
partner, William  Bromley,  that  a  fund  intrusted 
to  the  firm  for  investment  on  mortgage  had  been 
BO  invested.    In  fact  it  was  not,  but  the  money 
was  naed  by  the  firm,  though  without  the  know- 
ledge of  the  partner  who  was  sued.    Lord  Cotten- 
ham  held  (2    Ph.  S60)  that  the  liability  which 
arose  from  the  representation  was    "merely   a 
guarantee  that  the  parties  whose  interest  might 
■  be  affected  by  the   misrepresentation  shall   be 


placed  in  the  same  situation  as  if  the  fact  repre- 
sented were  true,"  and  that  the  fraudulent  partaier 
might  bind  his  copartner  "  by  an  act  which, 
though  not  constituting  a  contract  by  itself,  is  in 
equity  considered  as  having  all  the  consequences 
of  one,"  and  his  Lordship  continues :  "  I  am 
therefore  of  opinion  that  William  Bromley's 
partner,  though  he  had  no  knowledge,  or  means  of 
knowledge,  of  his  misrepresentation,  would  have 
been  affected  by  this  equity  arising  from  it,  and 
that  time  did  not  begin  to  run  against  the  plain- 
tiff's right  until  the  discovery  of  the  fraud." 
That  is,  that,  although  the  retired  partner  was 
not  an  accomplice  in  the  fraud,  and  indeed  had 
no  knowledge  or  means  of  knowledge  of  it,  and 
therefore,  of  course,  did  not  conceal  the  fraud  in 
any  sense,  he  could  not  avail  himself  of  any  lapse 
of  time  before  the  discovery  of  the  fraud  by  the 
person  injured  by  it.  In  Moore  v.  Knight  (ubi 
sup.)  it  was  held  by  Stirling,  J.  that  this  decision 
was  not  affected  by  the  statute  we  are  now  con- 
sidering. It  seems  to  follow  that,  when  a  principal 
is  liable  for  the  fraud  of  his  agent,  time  does  not 
begin  to  run  so  as  to  bar  the  remedy  against  him 
until  the  injured  person  has  discovered  the  fraud. 
And  to  invoke  this  doctrine  it  is  not  necessaiy'  to 
prove  concealment  of  the  fraud  by  the  principaL 
Now,  in  Blair  v.  Bromley  the  retired  partner  had 
the  benefit  of  the  fraud.  Is  the  principal  liable 
for  the  fraud  of  an  agent  from  which  he  obtains 
no  benefit,  but  which  was  committed  solely  to 
benefit  the  agent  P  In  8t,  Jubyn  y.  Smart 
(19  L.  T.  Rep.  N.  S.  192 ;  L.  Rep.  3  Ch.  App.  646) 
receipt  of  money  by  one  of  several  partners 
with  the  knowlMge  of  the  others  was  held 
sufficient  to  make  them  all  liable,  although  the 
firm  did  not  benefit,  the  partner  who  received 
the  money  having  paid  it  to  his  private- 
account,  irom  wmch  he  drew  it  out  and 
absconded.  Wood,  L.J.  said :  "  It  is  a  fraud  of 
one  partner  for  which  the  other  is  liable."  But 
in  the  earlier  part  of  his  judgment  the  Lord 
Justice  treats  the  money  as  having  been  received 
by  the  firm  and  by  uiem  paid  to  the  private- 
account  of  the  parbier  who  misappropriated  it. 
In  Banaick  v.  The  English  Joint  Stock  Bank  (16  L. 
T.  Rep.  N.  S.  461 ;  L.  Rep.  2  Ex.  269.  265)  WUles. 
J.  stated  the  general  rule  to  be,  "  that  the  master- 
is  answerable  for  every  such  wrong  of  the  servant- 
or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be 
proved."  This  passage  -was  cited  -with  approval 
by  Lord  Selbome  in  Houldsworth  v.  City  of 
Glasgow  Bank  (42  L.  T.  Be^.  N.  S.  194,  196; 
5  App.  Cas.  817,  326).  and  it  was  deliberately 
decided  in  The  British  Mutual  Banking  Company 
Limited  v.  Chamwood  Forest  BaUway  Company 
{vM  sup.)  that  the  words  "for  the  master's 
benefit"  in  that  statement  of  the  doctrine  are 
essential,  and  that  where  an  agent  in  the  course 
of  his  employment  committed  a  fraud,  not  for  his 
principal's  benefit,  but  for  the  benefit  of  himself, 
and  the  principal  did  not  benefit  by  the  fraud,  he 
could  not  be  made  liable  for  it.  On  the  whole,  I 
come  reluctantly  to  the  conclusion  that  the  cause 
of  action  did  accrue  when  Searle  first  received  the 
money,  and  that  the  8th  section  of  the  Tmstee 
Act  1888  bars  the  remedy  against  the  defendants. 
The  case  seems  a  very  hard  one ;  the  plaintiff  has 
been  deprived  of  his  property  by  a  breach  of  trust 
of  which  he  knew  nothmg  and  -without  any  fault 
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or  negligence  of  hia  own.  But  the  proximate 
cause  of  nis  loss  is  the  fraud  and  bankruptcy  of 
Bearle,  to  whom  the  statute  would  give  no  pro- 
tection. By  that  fraud  the  defendants  have  not 
benefited,  and  I  think  they  cannot  be  made  liable 
for  it. 

Smith,  L.J. — This  action  is  brought  by  the 
plaintifE  to  have  an  account  taken  of  certain 
moneys  which  in  the  year  1878  came  into  the 
defendants'  possession  as  trustees  for  the  plaintiS, 
the  real  question  being,  whether  the  defendants 
can  avail  themselves  of  the  provisions  of  sect.  8  of 
the  Trustee  Act  of  18B8  (51  &  52  Vict.  c.  59),  and 
set  up  against  the  plaintiffs  claim  that  his  cause 
of  action  did  not  accrue  within  six  years  before 
action  brought.  On  the  5th  Feb.  1878  the  defen- 
dants, who  were  trustees  and  first  mortgagees  of 
'Certain  premises  at  Torquay  to  secure  IwXU.,  sold 
them  under  their  power  of  sale,  and  realised 
-thereby  the  sum  of  17002.  The  plaintifE  was  second 
-mortgagee  of  the  premises  to  secure  the  amount  of 
■  3331.,  and  a  solicitor  named  Searle,  who  was  then 
a  well-known  local  practitioner,  and  trusted  by  all 
parties,  had  a  third  charge  upon  the  property. 
Upon  the  sale  being  effected,  the  proceeds — viz., 
the  17002. — ^were,  with  the  defendants'  assent, 
received  by  Searle.  He  handed  10002.  of  this  over 
to  the  defendants,  to  satisfy  th^  mortgage  debt, 
-and  gave  the  receipts  which  have  already  been 
referred  to  by  the  Lords  Justices  who  have  pre- 
ceded me.  The  defendants  at  the  time  did  not 
read  these  documents ;  they  placed  them  with 
their  trust  papers,  believing  uiat  everything  would 
be  in  order  and  honestly  and  efficiently  carried 
out  by  Searle.  It  now  appears  that  Searle,  instead 
of  hfuiding  over  to  the  plaintiff  the  sum  of  3332. 
due  to  him,  as  he  undertook  to  do,  misappropriated 
it  to  his  own  use,  and  kept  the  fact  of  the  sEile  con- 
Ksealed  from  the  plaintiff,  and,  to  effect  this,  paid 
;and  continued  to  pay  the  plaintiff  interest  upon 
the  3332.  down  to  the  year  1892,  upon  the  footing 
that  his  second  mortgage  was  still  extant.  In 
.  August  of  that  year  Searle  became  bankrupt,  and 
his  defalcations  were  discovered,  and  the  present 
■action  was  then  commenced.  It  is  not  disputed 
that,  but  for  sect.  8  of  the  Trustee  Act  of  1888, 
upon  which  the  defendants  rely,  they  would  be 
liable  to  account  to  the  plaintiff.  It  will  be  seen 
that  there  are  three  exceptions  to  the  privilege 
«onf erred  by  this  section :  (1)  If  there  has  been  a 
fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy ;  (2)  if  the  trust  pro- 
perty or  its  proceeds  is  still  retained  by  the 
trustee ;  (3)  if  the  trust  property  has  been  con- 
verted to  the  trustee's  own  use.  In  either  of  such 
cases  the  trustee  is  not  to  have  the  benefit  of  the 
section.  These  exceptions  are  framed  to  meet  the 
cases  of  trustees  who  liave  been  either  guilty  of 
fraud,  or  who  are  holding  by  themselves  or  their 
agents,  or  have  converted  to  their  own  use,  the 
trust  property;  in  other  words,  who  are  them- 
selves fraudulent,  or  are  appropriating  or  have 
appropriated  the  trust  property  to  themselves.  As 
to  the  first  exception,  it  is  clear  to  me  that  the 
defendants  have  not  been  party  or  privy  to  the 
fraud  of  Searle.  A  man  cannot  be  said  to  be 
party  or  privy  to  that  in  which  he  has  taken  no 
part  and  of  which  he  knows  nothing,  and  which 
has  in  fact  been  committed  by  another  for  his 
own  benefit.  As  to  the  second  exception,  the 
question  is,  Was  the  3382.  still  retained  by 
tae  defendaiits — mark  the  word  "still" — at  the 


time    of    action    brot^ht  P     In  my 
a  man  cannot  be  said  to  retain  that  which  m  fact 
he  has  not  got,  and  which  he  has  no  power  of 
getting.    It  is  true  that  the  defendants,  fourteen 
years  biefore  action  brought,  had  in  their  poesesaioo 
the  3332.,  for  the  receipt  by  their  agent  Searle  was  a 
receipt  by  them.    It  is  also  true,  as  argued  by  Vi. 
Cozens-Hardy,  that  they  never  consciously  parted 
with  the  possession  of  these  moneys,  for  thej 
thought  nothing  more  about  them ;  but  this  is  noi 
decisive  of  this  point.     Suppose  these  moneys  had 
before  action  brought  been  stolen  from  the  defen- 
dants, and  the  thief  had  remained  unknown  and 
the  money  unrecovered,  can  it  be  said  that  the 
trustees  "  still  retained  "  them  P    It  seems  to  me 
that  it  is  impossible  to  so  hold — ^that  upon  tine  facts 
of  this  case  the  defendants  did  not  retain  these 
moneys  within  the  meaning  of  this  section  when  the 
action  was  brought.    There  is  no  pretence  for 
saying  that  at  this  time  Searle  was  holding  the 
money  for  the  defendants ;    it  had  been  made 
away  with  by  him  without  the  defendants'  know- 
ledge, and  we  are  told  that  any  dividend  coming 
from  his  estate  is  not  worth  considering.    In  my 
judgment,  the  second  exception  does  not  apply  to 
these  defendants.    It  is  conceded  that  they  are 
not  within  the  third  exception.    But  it  is  argued 
for  the  plaintiff  that  his  cause  of  action  only 
accrued  to  him  upon  discovery  of  Searle's  fiand, 
immediately  before  the  issue  of  the  writ  in  1892, 
and  that    the    defendants   consequenUy    cannot 
prove  their  defence,  that  the  plaintdfTs  cause  of 
action  arose  six  years  before  suit.    It  appears 
to    me    that   prima,  fade   the    plaintiff's  cause 
of  auction  against  the  defendants  arose  in  the  jear 
1878,  when  the  defendants    by    their   solicitor, 
Searle,  received  the  3332.,  and  which  t^e  defen- 
dants then  neglected  to  hand  over  to  the  plaintaff 
It  is,  however,  answered  that,  although  this  might 
be  so  but  for  Searle's  fraud,  yet  his  fraud,  inten- 
tionally concealed  from  the  plaintiff,  kept  him  in 
ignorance  of  his  rights ;  that  Searle's  &aud  was 
the  defendants'  fraud,  and  that  time  therefore 
did  not  begin  to  run  against  the  plaintiff  until  the 
time  when  he  might  with  reasonable  diligence 
have  discovered  the  fraud.      I  agree  that,  if  an 
action  had  been  brought  by  the  plaintiff  against 
Searle  for  an  account,  he  could  not  set  up  the 
Statute    of    Limitations.      It    would    in    boc^ 
action    have    been    a    good    replication  to    a 
plea    of     the     Statute    of     Limitations,    that 
the  plaintiff    did    not    discover,   and   had  not 
reasonable    means    of    ^soovering,    the    defen- 
dants' fraud  until  within  six  years  before  action 
brought.      The    case    of    CUbbt   t.    Guild  (vK 
aup.)  has  held  this   to  be  so.    It  wiU  be  notioed 
that  Searle's  fraud  was  whoUy  disconnected  wi^t 
the  defendants,  and  only  came    into  existence 
after  the  defendants  had  failed  to  hand  over  the 
moBSja,  as  they  should  have  done  in  1878,  to  the 
plaintiff,  and  therefore  after  the  cause  of  adioii 
against  them  had  accrued.    It  has  been  held  by 
this  court,  and  not,  I  think,  for  the  first  time,  in 
the  case  of  The  British  Mutual  Baakuu  C^«- 
pany  Limited  v.  The  Chamwood  Foreri  Bmhtaf 
Company  (ubi  sup.),  where  the  authorities  are 
collected  that  a  principal  cannot  be  sued  for  the 
fraudulent  acts  of  hia  agent,  even  though  the 
agent  purpoited  to  act  within  the  scope  of  his 
employment,  if,  when  he  committed  the  frand,  he 
did  BO,  not  in  the  interest  of  his  principal,  bnt  in 
his  own  interest.    If  the  plaintiff  was  attemplisg 
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to  sue  the  defendants  for  damages  occasioned  to 
him  by  reason  of  the  fraudnlent  acts  of  Searle,  he 
could  not,  in  my  judf^ent,  snoceed,  because  a 
principal  is  not  responsible  for  his  agent's  fraud 
which  is  perpetrated  in  his  own  interest.    Then 
why  are  the  defendants  not  to  be  allowed  to  rely 
upon  what  the  statnte  permits  them  to  set  up 
and  rely  on,  if  they  hare  not  been  guilty  of  some 
fraud  themselves  or  of  some  fraud  for  which  they 
are  responsible  P    I  can  see  no  answer  to  this,  and 
it  appears  to  me  that  the  defendants  are  entitled 
to  rely  upon  the  statute,  and  that  Searle's  fraud 
does  not  incapacitate  them  from  doing  so.    But 
it  was  said  tiiat  the  case  of  Blair  v.  Bromley  {ubi 
tup.)  decided  the  contrary,  and  that  no  cause  of 
action  arose  until  the  fraud  was  discovered.    In 
that  case  one  partner  in  a  firm  of  solicitors  was 
sued  for  a  fraudulent  misrepresentation  made  by 
his  partner  in  relation  to  a  matter  within  the 
limits  of  the  partnership    business,   and  which 
continued  by  concealment  after  the  dissolution  <^ 
the  firm.    Lord  Cottenham  held  that  the  frandu- 
lent  misrepresentation  was  the  representation  of 
the  firm,  and  that  the  cause  of  action  against  the 
innocent  partner  did  not  therefore  arise  till  the 
firm's  fraud  was  discovered.  In  the  present  case, 
as  before  pointed  out,  Searle's  fraud  was  not  the 
defendants'    fraud,    and    hence    the    distinction 
between  the  two  cases.    Stirling,  J.,  in  the  case 
of  Moore  v.  Knight  (ubi  sup.),  held  that  the  deci- 
sion in  Blair  v.  Bromley  was  not  affected  by  the 
Trustee  Act  of  1888,  s.  8,  and  pointed  out  how 
the  case  rested  upon  principles  of  la^  relating  to 
misrepresentation  and  partnership.    It  was  not 
contended  in  this  court  that  the  payment  of  the 
interest  by  Searle  to  the  plaintiff  took  the  case 
out  of  the  statute.    In  my  opinion  the  judgment 
of  Bomer,  J.  must  be  upheld,  and  the  appeal 
dismissed. 

Solicitors  for  the  plarntifF,  Mear  and  Fotoler, 
agents  for  Q.  H.  Thorne,  Nottingham. 

Solicitors    for    the    defendtrnts,    Yarde    and 
Loader,  agents  for  Prickman  and  Biadon,  Exeter. 


Thursday,  Feb.  8. 

(Before  Lindlbt,  Kat,  and  Smith,  L.JJ.) 

Gkeek    v.  The   Chelsea  Watbbwobks 

Company,  (o) 

appeal  fboh  the  queen's  bench  division. 

Wateruxirk*     company  —  Bunting     of   main — 

Daimage—LwbiMt/y  of  company. 
A  main  belonging  to  a  loatenvorJce  company  burst, 

and  the  water  flooded  the  plaintiffs'  premises, 

eauting  considerable  damage. 
Held,  that  the  company  being  authorised  by  Act  of 

Parliament  to  lay   the  main,  and  having  been 

guilty   of  no    negligence,   loere    not    liable    in 

damages  to  the  plaintiffs. 
Decision  of  Mathew,  J.  affirmed. 
Eylands  r.  Fletcher  (19  L.  T.  Eep.  N.  8.  220; 

L.  Bep.  3E.&  I.  App.  330)  distinguished. 

This  was  an  appeal  from  a  decision  of  Mathew,  J. 
on  farther  consideration  in  an  action  tried  before 
him  with  a  special  jury  on  Nov.  29  and  30, 1893. 

The  plaintiffs  were  fly  proprietors,  carrying  on 
their  business    at    141,    tipper   Bichmond-road, 

(a)  Beportod  b;  W.  W.  Obs  and  W.  C.  Bibs,  Eaqn-, 
Barrlatan-ftt-Law. 


Putney,  and  the  defendants  were  a  waterivorks 
company,  authorised  by  certain  statutes,  namely, 
the  Chelsea  Waterworks  Acta  1852,  1875,  and 
1887  (15  &  16  Vict.  c.  clvi. ;  38  &  39  Vict.  c.  cviii. ; 
50  &  51  Yict.  c.  zciv.),  to  construct  and  nmitifadTi 
certain  waterworks. 

The  plaintiffs  in  their  statement  of  claim 
alleged  that  the  defendants  had  laid  down  and  were 
the  owners  of  a  main  water-pipe  which  passes 
along  Putney-hill  and  near  to  the  plaintiffs' 
premises,  and  that  this  water-pipe  was  constantly 
filled  with  large  quantities  of  water,  and  that  on 
the  10th  Jan.  1889  the  said  main  water-pipe  burst 
and  the  water  therefrom  poured  down  mto  the 
plaintiffs'  premises,  and  did  great  damage  to  the 
plaintiffs'  premises,  horses  and  stock,  and  other 
property  thereon ;  and  in  the  alternative  they 
claimed  for  loss  and  damage  through  the  defen- 
dants' negligence. 

The  defendants  pleaded  that  they  were  em- 
powered by  their  Acts  and  obliged  to  construct 
and  maintain  these  waterworks,  and  that  the 
main  was  duly  laid  and  maintained  under  and  in 
pursuance  of  their  statutory  powers,  and  not 
otherwise. 

They  also  pleaded  that  the  statement  of  claim 
disclosed  no  cause  of  action,  on  the  ground  that 
the  defendants,  being  under  a  statutory  obliga- 
tion to  supply  water,  were  not  liable  for  damaee  by 
its  escape,  unless  caused  by  the  negligence  of  the 
defenduits,  and  they  denied  t£at  thev  were 
guilty  of  any  negligence,  and  they  said  tnat  the 
main  was  properly  and  skilfully  constructed  and 
laid  down  and  kept  in  proper  repair. 

The  jury  found  that  the  damage  to  the  plain- 
tiffs' premises  was  not  caused  by  the  defenaants' 
negligence  in  the  mamigement  of  their  mains,  and 
the  learned  judge  then  reserved  for  further  con> 
sideration  the  question  whether  the  defendants 
were  liable  as  insurers. 

Henry  Kisch  for  the  plaintiffs. — By  their 
private  Acts  the  defendant  company  were  not 
bound  to  lay  down  these  pipes ;  they  were  only 
authorised  and  empowered  to  do  so,  and  the 
powers  given  by  those  Acte  were  permissive  only 
and  not  compulsory,  as  we  see  bv  the  sections  of 
the  Acts  which  say  that  "  it  shall  be  lawful "  for 
the  company  to  do  such  and  such  things.  That 
being  so,  the  defendants  clearly  fall  within  the 
principle  of  Bylands  v.  Fletcher  (19  L.  T.  Bep. 
N.  S.  220 ;  L.  Bep.  3  E.  &  I.  App.  330),  and  by  the 
decision  in  that  case  they  are  clearly  liable  for  the 
damage  caused  to  the  plaintiffs.  The  cases 
relating  to  railway  companies,  and  relied  on  by  the 
defendants,  are  wholly  different  from  the  present 
case,  as  those  cases  are  decided  upon  the  principle 
that  tibe  act  authorised  to  be  done  was  unlawful 
per  se,  and  therefore  actionable  but  for  the  statu- 
tory powers.  In  those  cases,  therefore,  there  was 
an  irresistible  inference  that  the  Legislature  must 
have  sanctioned  the  unlawful  act.  In  the  present 
case,  on  the  other  hand,  the  thing  authorised  to  be 
done — ^namely,  the  storing  of  tme  water  in  the 
mains — was  lawful  per  se,  which  fact  distinguishes 
the  case  from  those  cases  where  the  act  authorised 
to  be  done  would  have  been  unlawful  but  for  the 
statutory  powers.  By  giving  such  powers  to  the 
waterworks  companies  the  Legislature  could  not 
have  intended  to  place  companies  in  a  better 
position  than  private  persons  would  have  been  in 
if  the  damage  had  oeen  caused  by  a  private 
person  storing  large  quantities  of  water  on  his 
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premises.  If  the  barsting  of  the  pipe  and  the 
damage  caused  thereby  had  been  a  necessary  cun- 
sequence  of  the  laving  down  of  the  mains  and  the 
storage  of  water  therein,  then  the  case  might  fall 
within  the  principle  of  the  cases  applicable  to 
railway  companies,  such  as  the  cases  oi 

2%«  London,  Brighton,  and  8o%Uh  Coaat  RaUuay 
Company  t.  Truman,  54  L.  X.  Bep.  K.  S.  250 ;  11 
App.  Cos.  45 ; 
Vaughan  7.  The  Tag  Vale  Bail'uiay   Company,  2 

L.  T.  Bep.  N.  S.  394  ;  5  H.  &  N.  679 ; 
Cattle  T.   The  Stockton  Waterteorke  Company,  33 

L.  T.  Bep.  N.  S.  475 ;  L.  Bep.  10  Q.  B.  453 ; 
The  Hammermith  RaUicay  Company  7.  Brand,  21 

L.  T.  Bep.  N.  S.  238 ;  L.  Bep.  4  H.  of  L.  171  i 
Bnooi  T.  The  Orand  Junction  Watertoorka  Company 

Limited,  2  Timea  L.  Bep.  308 ; 
National  Telephone   Company  T.  Baiter,  68  L.   T. 
Bep.  N.  S.  283 ;  (1893)  2  Ch.  186. 

Where  the  terms  of  a  statute  are  not  imperative, 
but  permissive — as  in  this  case — ^the  fair  inference 
is,  that  the  Legislature  intended  that  the  powers 
thereby  conferred  should  be  exercised  strictly  in 
accordimce  with  private  rights : 

Metropolitan  Aiylum  Dietrict  v.   Hill,  44  L.  T. 
Bep.  N.  S.  653;  6  App.  Cas.  193. 

In  Dixon  v.  The  Metropolitan  Board  of  Worlee 
(45  L.  T.  Rep.  N.  S.  312 ;  7  Q.  B.  Div.  418)  the 
reason  of  the  decision  for  the  defendants  was  that 
the  language  of  the  special  Act  was  compulsory — 
that  is,  that  it  compelled  the  Board  of  Works  to 
do  the  work  complained  of.  If  the  above  cases 
are  carefully  read,  the  principle  of  the  decision  in 
each  case  is,  that  the  act  authorised  to  be  done 
could  not  be  done  without  doing  the  act  com- 
plained of,  and  therefore  there  is  an  irresistible 
inference  that  the  Legislature  impliedly  authorised 
the  act  complained  of,  and  made  that  legal  which 
otherwise  would  have  been  illegal. 

Sir  B.  E.  Webster,  Q.C.,  Moulton,  Q.C.  and 
English  Harrison  for  the  defendants. — The  case 
is  really  concluded  by  the  finding  of  the  jury 
that  there  was  no  negligence  on  the  part  of  the 
defendants  in  the  management  of  their  mains. 
Although  the  company  were  not  compelled  to  lay 
down  the  pipes  they  were  bound  to  keep  these 
pipes  full  of  water,  and  as  there  was  no  negli- 
gence on  their  part  they  are  not  liable  for  the 
damage  caused  oy  the  bursting  of  a  pipe.  The 
case  does  not  fall  within  Rylands  v.  Fletcher  {vibi 
sup.),  but  within  the  cases  applicable  to  the 
liability  of  railway  and  other  companies,  and 
comes  expressly  within  the  decision  of  Dunn  v. 
The  Birminaham  Canal  Company  (27  L.  T.  Bep. 
N.  S.  683 ;  L.  Bep.  8  Q.  B.  42). 

Mathew,  J. — I  am  of  opinion  that  my  judg- 
ment must  be  for  the  defendants.  Mr.  Kiscn 
agrees  that  he  is  asking  me  to  lay  down  for  the 
first  time  the  proposition  that  a  waterworks  com- 
pany ought  to  be  treated  as  insurei-s  in  a  case  of 
this  kind;  in  other  words,  that  they  ought  to  be 
taken  to  have  obtained  their  powers  from  the 
Legislature  on  the  understanding  thac  they  should 
be  responsible  for  things  which  no  reasonable 
care  or  skill  could  prevent.  It  is  opposed  to  one's 
notion  of  what  has  been  assumed,  to  say  the  least 
of  it,  in  many  of  the  arguments  with  nxerence  to 
the  liability  of  water  companies.  Now,  we  have 
the  analogy  of  the  railway  companies  and  of 
other  undertakings  of  that  sort,  and  we  have 
numerous  decisions  with  reference  to  the  position 


of  such  companies.  Over  and  over  again  it  hu 
been  laid  down  that  they  are  not  insurers,  and, 
so  long  aa  they  exercise  their  statatory  powen 
with  reasonable  care  and  skill,  they  are  leUevedaf 
any  liability  for  damage  which  may  be  occasioned 
to  adjoining  proprietors.  In  this  particular  caw 
the  waterworks  company  obtained  from  Farliammt 
the  power  to  construct  reservoirs,  and  to  cany 
their  mains  and  pipes  under  public  thoroughfares, 
with  the  obligation  that,  when  once  the  works  an 
constructed,  they  shall  continue  to  supply  the 
public.  It  is  clear  that  yiitii  no  amount  ca  care  or 
skm  can  they  prevent  the  barsting  of  one  of  thdr 
pipes,  and  the  consequent  damage  that  may  be 
occasioned  to  those  who  may  be  living  near  to 
where  the  bursting  has  taken  place.  It  is  said 
that  it  would  be  reasonable  to  suppose  that  Parlia- 
ment intended  to  impose  upon  them  this  obliga- 
tion, namely,  the  obligation  of  insurers.  But  it  is 
manifest  that,  although  the  particular  injuiy  may 
not  be  one  of  frequent  occurrence,  it  is  one  that  ii 
incidental  to  the  exercise  of  their  statatoiy 
powers  ;  in  other  words,  it  is  impossible  to  cany 
on  their  undertaking  without  a  liability  of  this 
sort.  That  being  so,  it  is  not  because  the  damage 
may  be  frequent  or  constant  in  the  case  of  a  rul- 
way  company,  and  only  occasional  in  the  case  of 
a  waterworks  company,  that  any  sonnd  distinctian 
can  be  drawn,  'nie  principle  of  one  set  of  casea 
appears  to  me  to  be  distinctiy  applicable  to  the 
other.  This  waterworks  company  could  not  carry 
on  its  business  or  exercise  its  statutory  powos 
without  exposing  those  who  are  adjoining  pro- 
prietors to  the  nsk  of  such  damage  as  has  been 
sustained  in  this  case.  I  therefore  think  tiiat  my 
judgment  must  be  for  the  defendants  upon  thu 
point. 

From  this  decision  the  plaintiffs  appealed. 

Henry  Kiseh,  for  the  appellants,  in  addition  to 
the  cases  above  mentioned,  referred  to 

Mayor,  S^.,  of  Southport  v.  Ormeiiri  rutin 
Aeeeetment  Committee,  69  L.  T.  Bep.  N.  S.  85!, 
853 ;  (1894)  1  Q.  B.  196,  199  ; 
Sadler  v.  The  South  Staffordshire  and  Birmingham 
Diiirict  Steam  Tramways  Company,  23  Q.  B. 
Div.  17. 

Sir  Biehard  Webster,  Q.C,  Moulton,  Q.C,  and 
English-  Harrison,  for  the  respondent  company, 
were  not  called  on. 

LiNDLET,  L.J. — In  my  opinion  this  is  an 
experiment  which  ought  not  to  succeed.  Kr. 
Kisch  has  exercised  his  ingenuity  in  inriting  One 
court  to  lay  down  the  law  diff erentiy  from  tiie 
way  in  which  it  ought  to  be  laid  down.  So  far  u 
the  action  is  based  on  negligence  it  is  not  main- 
tainable, because  the  jury  have  found  that  there 
was  no  negligence.  Then  on  what  principle  can 
the  defendants  be  held  liable  except  negligence.' 
It  was  argued  that  the  company  were  liable  hj 
reason  of  the  doctrine  in  Bykmds  ▼.  Fleteker  («fi 
sup.),  and  it  wajs  said  that  this  was  like  the  case 
of  a  landowner  who  stores  water  on  his  land  so  is 
to  become  a  source  of  danger  to  his  neighbonn, 
and  that  consequentiy  the  defendants  were  boond 
to  show  that  they  were  relieved  by  the  Acts  of 
Parliament  under  which  the  company  was  con- 
stituted from  the  duty  of  keeping  the  water  in 
their  pipes.  The  fault  of  that  argument  is  in  the 
major  proposition.  Bylands  v.  Fleteher  was  nots 
case  of  a  company  authorised  to  lay  down  vster 
pipes  by  Act  of  Parliament    It  was  a  case  of  * 
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ftrivate  indiTidtial  atormewater  on  his  otm  land 
or  his  own  purpoi«e8.  There  was  no  negligence 
on  Mb  pari,  but  the  principle  of  that  case,  as  ex- 
plained bj  Lord  Blackburn  in  bis  judgment  in 
the  Court  of  Exchequer  Chamber  (14  L.  T.  B«p. 
If.  S.  626 ;  L.  Rep.  1  Ex.  279),  was  that  "  the 
person  who  for  his  own  purposes  brings  on  his 
land  and  collects  and  keeps  there  anything  likely 
to  do  mischief  if  it  escapes,  must  keep  it  in  at  his 
peril ;  and  if  he  does  not  do  so,  is  jariind  facie 
answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape.  .  .  .  This, 
we  think,  is  established  to  be  the  law,  whether  the 
things  so  brought  be  beasts,  or  water,  or  filth,  or 
stenches."  And  this  is  cited  with  approval  by 
Lord  Cairns,  L.C.  in  his  judgment  in  the  House 
of  Lords  on  appeal  from  that  court.  It  is 
possible  that  that  principle  might  have  been 
applied  to  companies  having  statutory  authority 
to  make  railways  or  carry  water,  but  the  court 
has  declined  to  extmd  it  to  such  cases.  The  same 
argument  was  used  without  success  in  the  case  of 
Dunn  Y.  Tie  Birmingham  Canal  Company  (itW 
«up.),  where,  without  any  negligence  on  the  part 
of  the  company,  water  from  the  canal  had  flooded 
tiie  plaintiff's  mine.  It  was  there  held  that  the 
defendants  were  not  liable  expressly  on  the 
ground  that  the  doctrine  of  Bylanda  v.  Fletcher 
was  inapplicable  to  a  company  which  was  doing 
what  it  was  authorised  to  do  by  Act  of  Parlia- 
ment. That  case  is  not  to  be  extended  beyond 
the  legitimate  principle  on  which  the  House  of 
Lords  decided  it.  If  it  were  extended  as  far  as 
strict  logic  might  reonire,  it  would  be  a  very 
oppreasive  decision.  Here  the  defendant  com- 
pany were  only  doing  what  they  were  authorised 
to  do  by  their  Act,  and  as  they  were  not  guilty  of 
negligence  they  are  not  liable  for  damage.  The 
appeal  fails,  and  must  be  dismissed  with  costs. 

The  other  Lords  Justices  concurred. 

Solicitor  for  the  plaintiffs,  A.  Pope. 

Solicitors  for  the  defendants,  Hollamt,   8on», 
Coward,  and  HawkeJey. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Wednetday,  Dec.  13, 1893. 

(Before  Ohittt,  J.) 

Be  LOBD  SUBELET  AND  BaINEB  AND  Co.  (a) 

WUl — Settlement — Tenant  for  life — Expiration  of 
lim,itations — Power  of  sale — Duration  of  power 
— Beasonable  time  for  purpose  of  distribution — 
Diaeretum  of  trustees. 

A  teetator  gave  his  trustees  a  power  to  sell  his 
residuary  estate,  at  suck  times  as  they  should 
think  fit,  for  the  purpose,  as  held  upon  t?ie  true 
«nutruetton  of  the  wUl,  of  its  more  convenient 
diatribution  among  the  objects  of  his  bounty, 
after  certain  life  estates  had  come  to  an  end. 

Held  (yolloiping  a  dictum  of  Jessel,  M.B.,  in  Peters 
V.  Lewes  and  East  Grinstead  Railway  Company, 
45  L.  T.  Bep.  N.  8.  234;  18  Ch.  Div.  429),  that 
the  power  loas  not  void  as  infringing  the  law 
against  perpetuities,  but  could  be  exercised  vrithin 

(■)  B«iiort«d  b7  H.  H.  Chahtirs  UA0FEZB80N,  Esq-< 
B«Rl<t«r-at-L»«. 


a  reasonable   ftme   after  the  death  of  the  life 

tenants,  and  that  the  trustees  could  give  a  good 

title  to  the  purchaser  of  the  property. 
Adjousned  suhuonb. 

The  Hon.  Algernon  Gray  Tollemache,  by  hia 
will  dated  the  3l8t  Jan.  1874,  among  other  devises 
and  bequests,  gave  and  devised  hu  six  freehold 
houses  in  the  Strand,  numbered  194, 195, 196, 197, 
198,  and  226,  to  his  wife,  ^Frances  Louisa  Telle- 
mache,  for  her  life  or  during  her  widowhood,  and 
after  her  death,  or  marrying  again,  the  testator 
directed  that  the  said  freehold  houses  should  fall 
into  his  residuary  real  estate  thereinafter  disposed 
of.  And  he  authorised  the  trustees  of  his  inJl  to 
sell  either  by  public  auction  or  private  contract, 
at  such  times,  for  such  prices,  and  on  such  terms 
and  conditions  as  they  should  think  fit,  all  or  any 
portion  of  the  residuary  real  estate ;  and  for  that 
purpose  he  directed  them  to  convey  the  same  by 
deed  to  an^  purchaser  or  purchasers  thereof.  The 
other  provisions  of  the  wiU  are  detailed  in  the 
judgment. 

The  testator  died  on  the  16th  Jan.  1892,  and  his 
will,  with  six  codicils,  was  proved  by  Lord  Sudeley 
and  J.  A.  Bertram  on  the  12th  Eeb.  1892. 

The  testator's  freehold  houses  in  the  Strand 
were  pat  for  sale  by  auction  on  the  20th  July  1893. 

The  purchasers,  by  their  requisitions,  raised  the 
question  whether  the  power  of  sale  given  by  the 
will  to  the  trustees  had  not  expired  in  oonsequenoe 
of  the  estate  having  become  absolutely  vested  in 
fee  simple  in  the  beneficiaries  under  the  wiU. 

Summonses  were  taken  out  by  both  the  pur- 
chasers, asking  for  a  declaration  that  the  vendors, 
the  executors  and  trustees,  had  no  subsisting  power 
to  sell  the  hereditaments,  and  that  good  title  thereto 
had  not  been  shown  in  accordance  with  the  par- 
ticulars and  conditions  of  sale. 

Both  summonses  were  adjoomed  into  court. 

Fartoell,  Q.O.,  Whiteway,  and  iP.  L.  Wright  for 
the  purchasers. — ^The  power  of  sale  came  to  an 
end  on  the  vesting  of  the  fee  in  the  beneficiaries : 
Lantihery  v.  Collier,  2  E.  &  J.  709. 

In  Peters  v.  Lewes  and  East  Qrinstead  Bailway 
Company  (45  L.  T.  Rep.  N.  S.  234;  18  Oh.  Div. 
429)  the  power  of  sale  was  for  the  purpose  of 
division.  The  dictum  of  Jessel,  M.B.  in  that 
case,  that  the  power  could  be  exercised  within  a 
reasonable  time  after  the  death  of  the  life  tenant, 
was  not  referred  to  by  the  other  Lords  Justices. 
They  referred  also  to 

Be  Cotton't  Truateat  and  the  School  Board  for  London 
46  L.  T.  Eep.  N.  S.  813  ;  19  Ch.  Div.  624  j 

Moiver  v.  Orr,  7  Hare,  473 ; 

Comtek  V.  Pearce,  lb.  477. 

Byrne,  Q.C.  and  Htflon  Striekland  for  the  ven- 
dors.— The  power  of  siale  is  exerciseable  within  a 
reasonable  time  after  the  death  of  the  life  tenants. 
We  rely  on  the  dictum  of  Jessel,  M.R.,  in  Peters 
V.  Lewes  and  East  Grinatead  Bailway  Company. 
They  also  referred  to 

Re  Tweedie  and  Miles,  27  Ch.  Div.  315. 

Farwell,  Q.C.  replied. 

Chittt,  J. — The  purchasers  object  to  the  title 
on  the  ground  that  the  power  ot  sale  contained 
in  the  testator's  will  was  not  subsisting  at  the  time 
of  the  sale.  The  testator  died  in  Jan.  1892,  and 
the  sale  took  place  in  July  of  this  year.  The 
power  of  sale  runs  thus  :  [His  Lordship  read  the 
power,  and  continued:]      In  regard  to  a  point 
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raised  by  the  pnrchaserB  I  am  of  opinion  tbat  the 
words  directing  the  trosteea  to  oonyey  the  real 
estate  sold  to  any  purchaser  are  sufficient  to  show 
that  the  testator  intended  that  the  legal  estate  in 
fee   simple    should  pass   to  his  tnutees.      The 
trustees,  according  to  the  power,  are  to  sell  at 
such  time  as  they  shall  think  fit ;  there  is  no  other 
limitation  of  the  period  within  which  thej  may 
exercise  the  power.     Now,  as  regards  powers  of 
sale  in  settlements,  whether  by  deed  or  hy  will, 
where  there  is  no  limit  of  time,  as  sometimes  but 
rarely  is  the  case,  to  show  that  the  power  must  be 
exercised  within  lives  in    being  and  twenty-one 
Tears  afterwards,  that  is,  the  period  allowed  by  the 
law  against  perpetuities,  the  law  appears  from 
Lanttbery  t.  Collier  (uhi  <up.)  and  other  antho> 
rities,    to  stand   settled    in    this    way.      These 
unlimited  powers  can  be  exercised  only  while  the 
punioses  of  the  settlement  remain  unexhausted. 
A  familiar  illustration  is  afforded  by  an  ordinary 
strict  settlement  by  deed,  where  the  legal  estate 
is   taken  by  tenants  for  life  in  succession  with 
limitations  in  tail;    and  in  such  oases  the  un- 
limited power  of  sale  is  supported  on  the  ground 
that  the  tenant  in  taU  in  possession  can  bar  the 
power.   In  other  cases,  where  the  settlement  is  not 
of  a  strict  nature,  the  rule  which  I  hare  mentioned 
has  been  applied,  and  the  function  of  the  court  is 
to  look  through  the  instrument  to  see  whether  the 
pniposes    are    or    are    not  exhausted;    and  the 
general  rule  is  that,  where,  to  use  a  familiar  ex- 
pression, the  estate  is  "  at  home  " — is  vested  abso- 
lutely in  some  person  or  persons  in  fee  simple — 
that  power  is  no  longer  exercisable  as  against  the 
estate  and  interest  which  those  persons  thus  take. 
It   is   a   question  of   intention,  ^nd  on  looking 
through  the  instrument  the  court  has  to  come  to 
the  conclusion  whether  or  not  it  was  the  intention 
that  the  power  should  be  exercised  after  the  estate 
in  fee  simple  was  thus  vested  in  possession.  There 
came  before  the  Court  of  Appeal  in  Peters  v.  Lewea 
and  East  Orinstead  RailiBay  Company  {ubi  >up.)  a 
question  in  regard  to  thepower  of  sale  that  was  con- 
tained in  the  will  of  one  Hopkinson.    The  trustees 
there  took  the  legal  estate  on  trust  for  the  testa- 
tor's wife  for  her  life,  and  after  her  death  to  assure 
it  to  three   persons   in  equal  shares   for   their 
separate  use  as  tenants  in  common,  with  a  gift 
over  in  favour  of  their  respective  issue  in  an  event 
which  did  not  happen,  and  the  power  of  sale  was 
conferred  in  express  terms  "for  the  purpose  of 
division."      Sir  G.   Jessel,    M.R.   expressed  his 
opinion  that  that  power  of  sale  did  not  determine 
on   the   death  of  the  tenant  for    life,  but  was 
exerciseable  within  a  reasonable  time  afterwards 
for  the  purpose  of  division.    He  said :  "  As  it  has 
long  been  the  habit  of  conveyancers  to  frame 
powers  of  sale  in  general  terms,  the  courts  have 
bad  to  consider  how  they  are  to  be  limited  so  as 
to  bring  them  within  the  rule ;  and  the  courts  have 
decided  that  the  powers,    although    framed    in 
general  terms,  are  limited  by  the  nature  of  the 
limitations  contained  in  the  settlement  or  will,  so 
that  when  bjr  reason  of  the  expiration  or  cesser  of 
the    limitations    contained    in    the    settlement, 
whether  made    hj    will    or    deed,  the    absolute 
intereste    come    mto    existence'' — by    which    I 
understand  him  to  mean  fall  into  possession — 
"  then  the  power  is  considered  to  be  at  an  end  ; 
and,  inasmuch  as  no  settlement  can  be  valid  either 
by  will  or  deed  under  which  absolute  limitations 
do  not  come  into  existence  within  the  prescribed 


period,  that  makes  all  the  powers  valid.    That  is 
the  doctrine    which  is  laid   down  not  only  in 
LanUben  v.  Collier  (ubi  rup.),  but  in  a  long  liiM  of 
cases.    But  that  does  not  appear  to  me  to  have 
any  application  to  a  case  where  the  pow«-  is  to 
take  effect  on  the  coming  into  existenoe  of  the 
absolute  limitations ;  or,  to  put  it  in  other  words, 
it  does  not  apply  to  a  power  where    there  is 
nothing  but  absolute  limitations  of  inteireBte  given 
in  the  first  instance.    Suppose,  for  instance,  a  num. 
having  a  dozen    children    gives    his    real   and 
personal  estate  to  trustees  upon  trust  to  divide 
amongst  his  twelve  children,  and,  for  the  purpose 
of  m^ing  the  division,  he  empowers  his  trustees 
to  sell.    That  is  not,  in  my  opinion,  an  invalid 
power.    The  trustees  are  bound  to  makea^vi- 
sion  in  a  reasonable  time    .     .    .    and  no  cm 
would  say  that  twenty-one  years  was  a  reaaonaUe 
time.    .    .    I  agree,   if   all   the  children,  being 
free  from  disabuity,  concur  in  calling  npon  the 
trustees  to  convey,  that  pute    an    end    to  the 
trust,  and,   of  course,  to  the  power  also."    But 
when  the  c^dren,  in  the  supposed  case,  do  not  so 
concur,  he  considm  the  power  is  still  exercisable, 
and  upon  the  oonstruction  of   the    instnunent 
within  a  reasonable  time,  a  reasonable  time  being 
in  such  a  case  a  time  well  within  that  which  is 
allowed  by  the  law  against  perpetuities.    Now, 
he  makes  a  pertinent  observation  on  the  wiU 
before  the  court,  where  the  power,  as  I  have  said, 
was  "  for  tiie  purpose  of  division,'*  that  it  is 
much  more  convenient  to  make  a  ^vision  by 
selling    the    property  and    dividing  the  moucr 
than  Dv  allotting   undivided   shares — a  remaix 
which  IS,  of  course,  peculiarly  applicable  to  real 
estate,  and  to  real  estate  which,  according  to  the 
limitations,  has  to  be  divided  among  numeroof 
persons.    There  the  only  mode  of  obtaining  a  sale 
would  be  through  the  medium  of  the  Partition 
Acte.  Now,  it  is  true  that  the  other  Lords  Justices 
refrained  altogether  from  expressing  any  opinion 
on  this  point,  and  consequently  it  is  rightly  said 
by  the  purchasers  that  this  was  the  opinion  of  Sir 
Q.  Jessel  alone,  and,  having  regard  to  the  dedsicm 
of  the  court,  they  are  justified  in  saying  that  this 
was  not  more  than  a  dictum  on  his  part.    But  1 
see  no   reason   to  think   that   the  opinion  theie 
expressed  by  the  late  Master  of  the  Rolls  is  in- 
correct, or  that  it  was  not  in  accordance  with  the 
previous  authorities  bearing  npon  the  point.  In  Be 
Cotton'i  Trustees  and  the  School  Board  for  LonSm 
(■Ubi  sup.)  Sir  E.  Fry  had  before  him  the  question 
of  a  power  of  sale  conferred  on  trustees,  limited, 
however,  as  to  ite  exercise  by  express  terms  to 
the  period  allowed  by  the  rule  against  perpetuities; 
and  the  question  he  had  to  decide  waa,  whether 
this    power,   to    which    no   objection    could  be 
raised  of  a  general  kind,  was  still  exercisable, 
although  the  property  had  become  vested  abso- 
lutely in  persons  who  were  nit  juris.    He  treated 
that  question  as  one  of  the  intention  of  the  settlor, 
whether  the  power  remained    exercisable   after 
that  event   of    vesting    in    possession,    and  he 
examined  the  limitations  and  the  terms  of  the  vill 
for  the  purpose  of  seeing  whether  that  intention 
was  sufficiently  fulfilled.  Now,  it  is  observable  that, 
in  the  power  he  had  before  him,  there  was  no 
purpose  of  division  expressed,  but  he  collected 
from  the  rest  of  the  instrument  that  there  was 
such  an  intention,  and    manifested    in    such  a 
manner  that  he  was  justified  in  saying  that  the 
power  was  intended  to  be  exercised  for  the  puipoee 
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of  a  divimon.  The  result,  then,  of  these  two  autho- 
ritieB,  and  pai-ticularly  the  last,  is  that,  on  the 
'question  before  me,  I  have  to  examine  the  other 
parts  of  the  instmment  for  the  purpose  of  ascer- 
taininf;  whether  the  intention  is  sufSciently  shown 
that  the  power  should  be  exercised  after  the  death 
of  the  tenants  for  life  for  the  purposes  of  a  division. 
It  appears  by  way  of  admission,  I  thinlc,  that  the 
persons  beneficially  entitled  in  the  events  which 
have  happened  to  the  testator's  residuary  real 
«8tate  are  some  twenty  or  so  in  number,  and  that 
with  regard  to  one-fourth,  the  division,  whether  it 
is  to  be  portional  division  or  actual  division,  is  a 
division  among  sixteen  persons  in  seventeen  shares, 
4Mie  taking  two  shares,  and  bringing  the  portions 
in  regard  to  the  one-fourth  to  a  sixty-eighth  part  of 
the  whole.  Now  I  will  shortly  examine  the  will 
with  the  view  already  stated.  There  is  a  devise 
And  bequest  of  the  testator's  real  and  personal 
«8tato  in  England,  Ireland,  and  the  colony  of  New 
Zealand  to  his  brother  Frederick  and  to  his  niece 
OUvia,  and  to  Mr.  Hanbury  Traoey,  now  Lord 
Sndeley.  I  stay  for  a  moment  to  mention  that 
the  t^tator  died  a  very  wealthy  man,  leaving, 
it  is  said,  property  in  New  Zealand,  England,  and 
«l8ewhere,  amounting  to  a  million  and  a  quarter 
or  thereaboute,  and  that  left  in  England  consisting 
in  great  part  of  houses  in  the  Strand  and  else- 
where, the  value  of  which  is  estimated  to  be  some 
75,0002.  The  trusts  which  he  declares  are  to  pay 
the  income  to  his  brother  during  his  life.  There 
had  been  in  an  earlier  part  of  the  will  a  specific 
devise  under  which  the  testator's  widow  took  the 
rents  of  the  specific  property  during  her  widow- 
hood. That,  of  course,  would  be  a  prior  life  inte- 
rest to  the  life  interest  that  I  am  now  reading. 
After  the  death  of  his  brother,  his  wife  and  two 
asters  and  the  survivors  and  survivorof  them  dur- 
ing their  joint  lives  and  the  lives  of  the  survivors 
xai  snrvivor  of  them,  take  the  income  among  them, 
and  after  the  death  of  the  survivor  he  gives  his  resi- 
duary real  and  personal  estate  in  the  following 
manner :  Half  he  gives  to  his  brother  Frederick 
in  fee,  and  then  he  makes  a  provision  for  the 
event,  which  did  happen,  of  his  orother  dying  in 
his  lifetime.  He  says  that,  in  that  event,  the 
devise  and  bequest  of  the  half  so  made  in  favour 
of  his  brother  is  not  to  lapse,  but  is  to  be  taken  as 
part  of  his  real  and  personal  estate  so  as  to  pass 
under  his  will  or  to  his  estate  in  the  same  manner, 
asfar  as  circumstances  allowed,  as  if  he  had  survived 
him.  The  testator  appears  to  have  apprehended 
that  that  devise  and  oequest  of  one-half  to  his 
brother,  or  to  follow  his  brother's  estate,  might  fail 
for  some  reason  or  other,  or  simply  because  his 
brother's  will  might  err  against  the  rule  of  per- 
petuities or  the  law  of  mortmain,  or  for  some 
other  reason,  and  he  makes  this  provision  in  the 
«vent  of  that  last  devise  and  bequest  not  being 
according  to  law,  and  therefore  void.  Then  he 
gives  this  half  to  his  brother  Frederick's  only 
child  for  her  life,  and  at  her  death,  or  in  case  she 
«hall  have  died  before  him,  then  follow  these 
words :  "  Mr  will  is,  that  it  shall  be  divided 
share  and  snare  alike  between  any  children 
she  may  have  who  shall  live  to  attain  the 
age  of  twenty-one,  or,  being  a  daughter,  shall 
marry  under  that  age,  except  the  eldest  son." 
Now  it  is  quite  true  that  this  contingent  devise 
to  his  brother  Frederick's  child  and  her  children 
has  not  taken  effect;  but  still,  inoonstroing  a  will 
for  the  porpose  for  which  I  am  now  examining  it, 


it  seems  to  me  not  unreasonable  to  take  this 
disposition  into  consideration.  I  find  the  words 
there  pointing  to  an  actual  physical  division 
among  the  children  of  the  testator's  niece  Ada. 
He  says  it  shall  be  divided.  Now,  I  am  quite  con» 
scious  that  words  of  division  are  often  found,  and, 
speaking  generally,  or  speaking  with  reference  to 
many  instances  at  least,  the  words  import  no 
more  witii  regard  to  real  estate  than  a  notional 
division ;  that  is  to  say,  that  they  take  as  tenants 
in  common  in  undivided  shares.  But  there  is 
certainly  something  peculiar  in  this  language 
which  speaks  of  this  share  with  the  imperative 
direction  that  it  shall  be  divided.  There  are  other 
parte  of  the  will  where  somewhat  similar  expres- 
sions are  used,  and  I  deal  with  them  somewhat 
cautiously,  admitting  that  what  I  have  already 
stated  is  often  correct ;  bat  I  say  by  this  will  it 
appears  to  me  there  is  a  pointing  to  an  actual 
division.  For  the  vendoi-s  it  was  not  argued  that 
the  trustees  have  a  power  of  allotting;  on  the 
contrary,  it  was  said,  and  I  think  on  the  whole 
rightiy  said,  that  the  trustees  had  no  such  power. 
They  could  not  allot  specific  portions  of  the  real 
estate  to  any  of  the  beneficiaries  in  respect  of,  or 
on  account  of,  the  beneficiaries'  particular  shares. 
Then  the  testator  goes  on  to  deal  with  the  remain- 
ing half,  and  he  says,  as  to  the  other  or  remaining 
htSt,  "dividing  the  said  half  into  two  equu 
shares."  These  are  words  to  which  I  have  alrmdy 
alluded.  Then  there  comes  a  devise  and  bequest 
which  is,  according  to  what  I  have  explained  with 
regard  to  real  estate  between  trustees,  a  declaration 
of  trust,  but  in  point  of  iaat  in  favour  of  his  brother 
Hugh,  "  and  in  case  my  brother  Hugh  shall  die  in 
my  lifetime,"  by  which  event  the  devise  and  be- 
quest to  him  will  lapse,  then  he  devises  and 
bequeaths  that  share  equally,  share  and  share 
alike,  "  to  all  the  childrai  of  my  brother  Hugh, 
except  his  eldest  son."  That  devise  and  bequest 
was  revoked  by  the  codicil,  but  that  revocation  is 
not  material  to  the  purpose  for  which  I  am  now 
reading  the  will,  which  ia  to  ascertein  the 
testator's  intention  with  regard  to  the  power  of 
sale,  there  was  in  the  case  of  the  children  of 
Ada.  The  testator  is  contemplating  a  division 
among  the  class  of  persons  who  may  be  interested. 
Then,  as  to  the  remaining  share  of  this  second 
half,  he  devises  and  bequeaths  that  to  be  equally 
divided,  share  and  share  alike,  between  his  niece 
Olivia,  the  five  before-mentioned  children  of  his 
brother  Arthur,  such  of  the  before-named  five 
chUdien  of  his  late  niece  Louisa,  such  of  the 
before-named  three  children  of  his  late  niece 
Emelia^  and  such  of  the  before-named  three 
children  of  his  late  meoe  Adelaide  as  should 
live  to  attain  twenty-one,  or  being  a  daughter 
should  marry  under  that  age.  The  result  is,  that 
there  is  contemplated  by  the  testator  on  the  face 
of  Us  will  a  distribution  of  property  amoiu; 
numerous  persons,  and,  as  I  have  said,  a  distri- 
bution at  the  present  time  that  (according  to  the 
evente  which  have  happened)  is  among  no  less  than 
twenty  persons  or  thereaboute,  and  in  the  shares 
and  fractions  which  I  have  steted ;  and  then  comes 
the  power  of  sale,  a  power  in  terms  to  be  exercised 
at  such  time  as  the  trustees  think  fit.  It  appears 
to  me  that  I  am  justified  in  holding  that,  on  the 
true  construction  of  this  will,  the  testator  intended 
that  this  power  should  subsist  for  the  purpose  of 
making  the  more  convenient  distribution  among 
the  objects  of  his  bounty.    The  power,  therefore,  is 
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not  obnoxious  to  the  rule  against  perpetuities. 
It  is  a  power  that  must  be  exercised  witbin  a 
reasonable  time  after  the  Life  estates  have  come 
to  an  end.  I  think  the  power,  as  was  admitted 
in  the  argument  for  the  purchasers,  was  one  that 
could  have  been  exercised  during  the  life  of  the 
longest  liver  of  the  tenants  for  life,  and  I  think 
that  it  did  not  determine  upon  the  happening  of 
that  event,  but  that  there  was  a  reasonable  time 
—as  the  Master  of  the  B/olls  said  in  the  case  to 
which  I  have  referred  —  after  the  life  estates 
dropped,  allowed  and  intended  by  the  testator 
for  the  exercise  of  this  power ;  and  there  is  no 
question,  such  as  there  was  in  the  case  of  Be 
Ttoeedie  and  Miles  {ubi  tup.),  before  Pearson,  J., 
where  there  was  a  trust  for  sale,  and  not  a  mere 
power.  There  is  no  question  that  the  power  has 
been  exercised  within  a  reasonable  time.  I  can 
find  no  argument  of  anj  weight  adverse  to  the 
conclusion  at  which  I  have  arrived  in  any  of  the 
cases.  I  mention  it  merely  to  show  that  I  have 
not  overlooked  the  argument  on  that  head.  The 
result  therefore  is,  that  I  think  the  power  was 
and  is  subsisting. 

Solicitors :    L.    Basil    Thomas ;    MaddUons ; 
J.  A.  Bertram. 


Nov.  23  and  29, 1893. 

(Before  Chittt,  J.) 

Stoddabt  v.  Savile.  (o) 

Marriage   settlemetU — Wife'*  property — Ultimate 

tnut'for  next  of  kin — IHe  "  without  having  been 

marned" — Child  of  marriage. 

By  a  marriage  settlement  certain  property  belong- 
ing to  the  wife  was  assigned  to  triistees  upon 
trust  to  dispose  of  the  same  as  the  wife  should  in 
writing  direct,  and  in  default  to  pay  the  income 
thereof  to  her  for  life,  and  after  her  death  for 
such  persons  as  she  should  by  deed  or  will 
appoint,  and,  subject  to  any  su4sh  appointment,  in 
trust  for  the  persons  who  under  the  statutes  for 
the  distribution  of  intestates'  estates  would  on 
her  decease  have  been  entitled  thereto  if  she  had 
died  possessed  thereof  intestate  and  "  without 
having  been  married."  The  wife  died  without 
having  made  any  appointment,  leaving  one  child 
of  the  marriage. 

Held  {dissenting from Emmins  V.Bradford, 42  L.  T. 
Sep.  N.8.4&;  13  Ch.  Biv.  493),  that  the  wtrrds 
"  without  having  been  married  "  were  satisfied 
by  confining  them  to  the  exclusion  of  the  husband, 
and  that  the  trust  funds  went  to  the  child. 

By  the  settlement,  dated  the  10th  Oct.  1868, 
made  on  the  marriage  of  Georgiana  Stoddart  with 
Sidney  Gk>dolphin  Quicke,  certain  property  of  the 
value  of  about  50002.  belonging  to  the  intended 
wife  was  assigned  to  trustees  upon  trust  to  dispose 
of  the  same  as  she  should  from  time  to  time  by 
writing  direct,  and  in  default  to  pay  the  income 
thereof  to  her  for  life  for  her  separate  use,  and 
after  her  death,  as  to  the  property  or  so  much 
thereof  as  should  not  have  been  disposed  of  during 
her  life  under  such  direction,  for  such  persons  as 
she  should  by  deed  or  will  appoint,  and,  subject 
to  any  such  appointment,  "in  trust  for  the 
person  or  persons  who  under  the  statutes  for  the 
distribution  of  intestates'  estates  would  on  the 
decease  of  the  said  Georgiana  Stoddart  have  been 

(a)  Beport«d  by  Q.  WiLBT  KlJta,  Eaq.,  Barriiter-it-lAw. 


entitled  thereto  if  she  had  died  possessed  tiiiereai 
intestate  and  without  having  been  married,  soch 
persons,  if  more  than  one,  to  take  in  the  shares 
in  which  the  same  would  have  been  diviabk 
between  them  under  the  same  statutes." 

Mrs.  Quicke  by  her  will  appointed  a  life  interert 
to  her  husband,  who  predec^sed  her,  bnt  did  not 
otherwise  exercise  her  power  of  appointment 
under  the  settlement,  and  died  in  August  1890, 
leaving  an  only  son  and  a  mother  and  sisterrs,  now 
represented  by  nephews  and  nieces,  surviving  he, 
and  an  originating  summons  was  taken  out  to 
determine  the  question  whether  the  son  took 
under  the  ultimate  trust  as  next  of  kin  of  his 
mother,  or  whether  the  words  "without  having 
been  married"  excluded  the  son  by  neoessaiy 
implication. 

Farwell,  Q.O.  and  Sefton  Strickland,  for  the 
nephews  and  nieces,  argued  that,  there  being  no 
special  context,  the  words  "die  without  ha^ng 
been  married "  must  be  read  in  their  ordinary 
sense,  and  that  the  persons  who  would  have  been 
the  next  of  kin  of  Mrs.  Quicke,  if  she  had  died  a 
spinster  were  entitled : 

Emmins  v.  Bratfford,  42  L.  T.  Bep.  N.  S.  45;  13 
Ch.  Div.  493. 

They  also  referred  to 

DaWymple  v.  Hall,  16  Ch.  Div.  715  ; 

Be  Sergeant,  26  Ch.  Div.  575. 
Levett,  Q.O.  and  E.  Ford,  for  the  son,  argned 
that  the  words  must  be  read  as  intending  to 
exclude  the  husband  only,  and  that  all  the 
authorities,  except  the  case  of  Emming  v.  Bradford, 
were  in  favour  of  the  son.    They  cited 

Wilton  V.  Atkinson,  11  L.  T.  Bep.  N.  S.  820 ;  4  Dt 
G.  J.&a.; 

Bt  BaU's  Trusts,  40  L.  T.  Bep.  N.  S.  880;  11  Ch. 
Div.  270  ; 

Upton  V.  Brovm,  41  L.  T.  Bep.  K.  S.  340;  UCh. 
Div.  872 ; 

B«  Arden's  SetOemmU,  W.  N.  1890,  p.  204 ; 

Pratt  Y.  Mathgw,  22  Beav.  828 ;  8  De  O.  M.  A  O.  S22 : 

Clarice  v.  ColU,  9  H.  L.  C.  601. 
FarweU,  Q.O.,  in  reply. 

Chittt,  J. — The  controversy  turns  on  the 
ultimate  trust  in  the  marriage  settlement  of  tlie 
late  Mrs.  Quicke,  and  arises  between  her  only  aon 
and  her  nephews  and  nieces.  The  settlement  ex- 
cludes the  husband,  and  makes  no  provision  for 
the  children  of  the  marriage.  It  is  in  very  simple 
form.  The  property,  between  40002.  and  5000!.  in 
value,  belonged  to  the  wife,  Mrs.  Quicke,  and  yns 
assigned  to  trustees  upon  trust,  to  dispose  of  the 
same  as  she  should  from  time  to  time  by  wriiiii; 
direct ;  and  in  default  to  pay  the  income  to  hff 
for  life  for  her  separate  use ;  and  after  her  death, 
as  to  the  property,  or  so  much  as  should  not  hsn 
been  disposed  of  during  her  life  under  her  diie^ 
tien,  for  such  persons  as  she  should  by  deed  or 
will  appoint,  and  subject  to  any  such  appointment, 
in  trust  for  the  persons  or  person  who  undo'  the 
statutes  for  the  distribution  of  intestates'  estaia 
would  on  her  death  have  been  entitled  thereto  if 
she  had  died  possessed  thereof  intestate  and  withont 
having  been  married,  such  persons,  if  more  thu 
one,  to  take  in  the  shares  in  which  the  Bsise 
would  have  been  divisible  under  the  same  statutes. 
Mrs.  Quicke  did  not  exercise  her  power  of  appoist- 
ment  with  reference  to  the  funds  m  question.  Tl« 
trust,  then,  is  for  the  blood  relations  of  the  wife 
I  to  be  ascertained  according  to  the  hypothesiB,  the 
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terma  of  which  are  stated.    The  question  as  to 
the  meaning  of  the  words  "without  having  been 
married "  in  an  ultimate  trust  of  this  kind  in  a 
marriage  settlement  has  been  before  the  courts 
on  seyeral  occasions,  and  the  decisions  are  con- 
flicting.   On  the  one  side  are  Wilson  v.  AMnton 
(u&t  sup.),  decided  by  Ejiight-Bruce  and  Turner, 
L.  JJ. ;  and  Be  BalVi  Trust  {ubi  sum.),  and  Upton 
V.  Proton  (ubi  sup.),  both  decided  by  Sir  Edward 
Fry ;  and  B^  Araen's  Settlement  {ubi  tup.),  decided 
by  Stirling,  J.  in  Nov.  1890,  which  support  the 
eon's  contention;  and  on  the   other  siae  stands 
Smtnins  v.  Bradford  («6i  tup.),  decided  by  Sir  G. 
Jessel,  which  is  in  favoui'  of  the  nephews  and 
nieces.     In  Wilton  t.  Atkinson  there  was  no  doubt 
a  context.    The  settlement  contained  no  express 
prorision  for  children  or  issue.    The  context  was 
a  declaration  that  for  the  purposes  of  the  ultimate 
trust  an  illegitimate  child  of  the  wife  should  be 
deemed  to  be  her  lawful  child.    She  left  no  lawful 
issae.     Sir  J.  Somilly  put  a  strict  construction  on 
the  trust  and  declaration,  holding  that  all  issue 
were  excluded,  and  that  the  effect  of  the  declara- 
tion was  merely  to  place  the  illegitimate  child  in 
an  excluded  class.     This  decision,  remarkable  as 
it  was  for  its  strictness  and  perfect  consistency, 
was  reversed  by  the  Court  of^Appeal.     Both  the 
Lord  Justices,  as  I  read  their  judgments,  rested 
their  decisions,  not  merely  on  the  declaration  as 
special  context,  but  also,  as  an  independent  ground, 
on  the  meaning  which  ought  genei-ally  to  be  attri- 
buted to  the  words   "die  without  uaving  been 
married  "  in  an  ultimate  trust  for  next  of  idn  in 
a     marriage     settlement.      Turner,    L.J.,    said 
that   if  it  were  necessary  to  construe  the  terms 
of  the  trust  for  the  next  of  kin  independently, 
and  Trithout  (qualifying  them  by  the  subsequent 
dedaration,  stul,  in  his  judgment,  the  trust  for 
the  next  of  kin  ought  not  to  be  so  construed 
as  to  exclude  children,  and  that  in  either  view 
the  illegitimate  child  was  entitled  to  the  fund. 
In  commenting  on  this  case,  Sir  G.  Jessel  appears 
to  have  surmised  that  there  was  some  other  con- 
text besides  that  stated  in  the  reports.    But  I  find 
myself  unable,  in  the  face  of  the  reports,  to  supplv 
by  conjecture  any  context   except    that    which 
appears  in  the  reports  themselves.   When  Knight- 
Brace,  L.J.,  speaks  of  the  context  forbidding  the 
reading  of  the  words    as    signifying    "  wiUiout 
having  been  married  to  anyone,"  and  that  he 
thongnt  so  independently  of  the  declaration,  I 
understand  him  to  be  using  the  term  "context" 
in  the  broad  sense  of  a  marriage  settlement.    Sir 
E.  Fry,  in  the  two  cases  before  him,  both  being 
cases  on  marriajze  settlements,  and  without  any 
other  context,  hekl  the  words  insufficient  to  exclude 
the  wife's  isaue,  and  following  (as  he  stated  in  the 
second  case)  what  he  took  to  oe  the  real  principle 
<rf  the  Conrt  of  Appeal  in   Wilson  t.  Atkinson, 
interpreted  the  woras  as  introduced  merely  to 
exclude  any  husband  of  the  wife.    Sir  Q.  Jessel 
denied  that  there  was  any  such  principle,  and  he 
accordingly  explained    WUson  v.    Atkinson,  and 
declined  to  follow  Be  Ball's  Trust  and  Upton  v. 
Brown.    Notwithstanding  his  explanation,  I  can- 
not help  concnrring  with  Sir  E.  Fry,  that  the 
Court  of  Appeal  did  proceed  on  a  general  principle. 
The  words  aa  not  in  express  terms  exclude  issue. 
The  ezclnsion  of  issue,  if  issue  are  to  be  excluded, 
is  founded  on  the  legal  inference  which  follows 
from  not  having  been  married ;  for  of  course  a 
woman  who  has  never  been  married  can  never  in 


point  of  law  have  had  or  leave  issue.  But  the 
Court  of  Appeal  appears  to  have  declined  to  treat 
this  legal  inference,  which  is  not  expressed  in 
terms,  as  being  sufficient  to  show  that  the  father 
and  mother  intended  hj  their  marriage  settlement 
to  exclude  the  issue  of  the  marriage,  or  to  prefer 
collateral  relations  to  their  own  children,  and, 
consequently,  to  have  considered  the  words  satis- 
fied by  confining  them  to  the  exclusion  of  any 
husband.  Be  Arden's  Settlement  having  been 
cited  only  from  the  Weekly  Notes,  I  thought  it 
right,  before  giving  judgment,  to  see  Stirlmg,  J. 
I  have  ascertained  from  him.  and  am  authorised 
to  state,  that  the  note  of  his  judgment  is  substan- 
tially correct,  and  that  in  the  conflict  of  authorities 
he  thought  it  right  to  follow  the  Court  of  Appeal 
and  Sir  £.  Fry.  His  decision  then  adds  one  more 
authority  in  &,Totir  of  the  son.  I  consider  that  I 
am  bound,  by  the  preponderating  weight  of 
authority,  to  decide,  as  I  do,  that  the  son  takes. 
Solicitors:  Boy  and  Cartiorigki ;  H.  Seaborne. 


Friday,  Dee.  21,  1893. 

(Before  Ohittt,  J.) 

PiDDOcKB   V.  Bust,   (a) 

Attachment  —  Partnership — Order  for  payment 

againtt  partner — Fiduciary   eapaeity — Debtor* 

Act  1869  (32  &  33  Viet.  e.  62),  «.  4,  tub-sect.  3. 
A  partner  receiving  money  on  account  of  the  firm 

doet  not  receive  tt  in  a  fiduciary  capacity  to  at 

to  be  liable,  under  sect.  4,  sub-sect.  3  of  the 

Debtors  Act,  to  imprisonment  for  disobeying  an 

order  for  payment  thereof. 
This  was  a  motion  by  the  defendant  that  a  writ 
of  attachment  might  issue  against  the  plaintiff 
for  his  contempt  in  not  obeying  an  order  directing 
him  to  pay  a  sum  of  4792.  2s.  Sd.  to  the  receiver 
in  the  action. 

The  action  was  one  for  dissoljtion  ,of  the 
partnership  which  had  existed  between  the 
plaintiff  and  the  defendant,  and  by  an  order  made 
m  the  action  dated  the  21st  June  1893,  a  receiver 
was  appointed  by  consent,  upon  the  application 
of  the  plaintiff,  to  receive,  collect,  and  get  in  the 
outstanding  debts  and  other  moneys  owing, 
belonging,  payable,  or  which  might  he  paid,  to 
the  firm  of  Piddocke  and  Burt,  soucitors. 

On  the  23rd  Ang.  1893,  the  defendant  obtuned 
a  four-day  order  against  the  defendant  for 
payment  by  him  to  the  receiver  of  4792.  2s.  6d.  in 
his  hands,  belonging  to  the  partnership  estate  or 
to  the  clients  of  the  partnership  business,  and 
this  order  had  been  duly  served  on  the  plaintiff ; 
but  as  he  did  not  pay  the  money,  or  any  part  of 
it,  the  defendant  now  moved  that  a  writ  of  attach- 
ment might  issue  against  him. 

The  greater  portion  of  the  4792.  28.  6d.  oondsted 
of  rents  and  other  moneys  belonging  to  clients  of 
the  firm,  and  admittedly  received  by  the  plaintiff 
in  a  fiduciary  capacity,  and  the  remainder  con- 
sisted of  money  received  by  him  on  account  of 
costs  owing  to  the  firm. 

Church  for  the  defendant. — The  sums  received 
by  the  plaintiff  on  account  of  costs  were  received 
by  him  in  a  fiduciary  capacity,  in  the  same  way 
as  money  received  by  a  London  agent  for  a 
country  solicitor  is  (liitehfi,eld  v.  Jonet,  58  L.  T. 
Rep.  N.  S.  20 ;  36  Ch.  Div.  530) ;  or  money  received 

(a)  Beported  by  Q.  Wslbt  Kimo,  Esq.,  BarriMar-U-Law. 
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hj  an  auctioneer  (Crowther  v.  Elgood,  56  L.  T 
Bep.  N.  S.  415 ;  34  Oh.  Div.  691) ;  or  by  a  receiver 
(Be  Gent,  60  L.  T.  Rep.  N.  S.  355 ;  40  Oh.  Dir. 
190) ;  and  be  is  therefore  within  the  exception  in 
eub-sect.  3of  sect.  4of  the  Debtonj  Act  1869.  He 
also  referred  to  Marrit  t.  Ingram  (41  L.  T.  Bep. 
N.  S.  613;  13  Oh.  Dir.  338),  and  MiddUttm  t. 
Chiehetier  (L.  Eep.  6  Oh.  Ap.  162). 

W.  Baker  for  the  plaintiff. — The  cii-ctimstances 
of  the  present  case  are  entirely  different  from 
those  in  the  authorities  referred  to.  A  partner 
does  not  stand  in  a  fiduciary  relation  to  his 
copartner  with  regard  to  moneys  received  by 
him  on  account  of  the  partnership : 
Knot  T.  dye,  L.  Bep.  5  H.  L.  656. 

Church  in  reply. 

Ohittt,  J. — The  Debtors  Act  1869  has  now 
been  in  operation  a  long  time,  nearly  a  quarter  of 
a  century,  and  during  all  this  time  no  application 
has  ever  been  made,  so  far  as  I  know,  by  one 
partner  for  a  writ  of  attachment  against  another 
partner,  who  has  received  money  on  account  of 
the  partnership  business,  which  he  has  failed  to 
pay  over  to  some  third  person,  or  into  court 
under  an  order  for  payment.  That  in  itself  is  a 
somewhat  stidking  fact  in  opposition  to  the  present 
motion,  because,  during  ail  these  years,  there 
must  have  been  many  such  cases  as  to  the  receipt 
of  partnership  moneys.  The  bare  question  1  have 
to  decide  is  whether  one  partner  who  receives 
money  belonging  to  the  partnership  on  account 
<^  himself  and  his  copartner — I  am  stating  the 
case  strictly — receives  it  in  a  fiduciary  capacity. 
Counsel  for  the  applicant  has  argued  that  the 
money  was  received  in  a  fiduciary  capacity ;  but 
none  of  the  cases  he  has  cited  and  rehed  on 
establish  this  proposition.  Kay,  J.  and  the 
Court  of  Appeal  nave  decided  in  Crowther  v. 
Elgood  {ubi  sttp.)  that  an  auctioneer  is  in  a 
fiduciary    capacity  with    respect  to  the  money 

f  reduced  by  the  sale  of  goods  intrusted  to  him  ; 
ut  the  case  of  an  auctioneer  is  quite  different 
from  that  of  a  pai'tner ;  an  auctioneer  receives 
the  purchase  money  paid  for  the  goods  in  the 
same  capacity  towards  the  vendor,  whose  agent 
he  is  for  their  sale,  as  that  in  which  he  received 
the  goods,  and  that  capacity  is  fiduciary.  Mr. 
Church  says  that  one  partner  receiving  partner- 
ship moneys  is  the  agent  of  the  other  partners, 
hut  that  will  not  carry  him  far  enough,  because  it 
is  not  every  agent  who  is  fiduciary ;  therefore  the 
analogy  he  seeks  to  establish  between  the  present 
case  and  that  of  an  auctioneer  receiving  purchase 
money  and  making  default  when  ordered  to  pay 
it  to  a  receiver  or  mto  court,  fails.  In  Mams  v. 
Ingram  {ubi  sup.)  the  defendant  was  clearly  a 
person  acting  in  a  fiduciary  capacity,  as  well  as 
uable  to  account,  and  in  each  oi  the  cases  relied 
on  by  Mr.  Church,  the  money  was  not  the  money 
of  the  agent  receiving  it,  but  of  some  other 
person.  The  case  of  a  partner  is  quite  different 
from  these  cases,  because  he  receives  money 
bdonging  to  the  firm  on  behalf  of  himself  and  his 
copartoers,  and  it  appears  to  me  that  I  should 
be  straining  the  law  if  I  were  to  hold  that  a 
partner  receiving  money  on  account  of  the  partner- 
ship, that  is,  on  behalf  of  himself  and  his 
copartners,  received  it  in  a  fiduciary  capacity 
towards  the  other  partners.  The  law  allows  one 
partner — one  of  several  joint  creditors — to  receive 
the  whole  debt  on  account  of  the  firm  to  whom  it 


is  due,  and  I  am  unable  to  recognise  any  tn^ 
distinction,  as  was  endeavoured  to  be  made  hj 
Mr.  Church,  between  the  case  of  a  partoer 
receiving  money  of  the  firm  and  not  accouniiiig 
for  it,  and  that  of  a  partner  overdrawing  tike 
partnership  account,  b«»,use  if  this  distim;tia& 
were  true,  it  would  apply  to  every  case  when 
one  partner  wrongly  overdraws  the  partneisliip 
account.  The  result  therefore  is  that  I  mn^ 
refuse  this  application,  but  under  the  citcon- 
stances  I  decline  to  give  the  respondent  any 
costs. 

Solicitors :  Prior,  Church,  and  Adamt ;  Edwunit 
and  Edmonds. 


Jan.  17  and  18. 
(Before  Ohittt,  J.) 
Be  Oaskell's  Settuid  Estates,  (a) 
Settled  land — Application  of  capital  money — Nen 
roof  to  house — Heating  apparatus — "  AddiiitM 
to  or  alteraOon  in  "  bunding — Settled  Land  Ad 
1882  (45  &  46  Viet.  e.  38),  a.  2S—Setaed  Liad 
Act  1890  (53  &  54  Viet.  «.  69),  s.  13,  sub-aeet.  U. 

The  placing  of  a  new  roof  on  a  house  in  aukMv- 
tionfor  an  old  roof,  which,  at  the  time  the  iauai 
for  life  succeeded  to  the  settled  estate,  vas  so 
dilapidated  that  it  was  useless  to  repair  it. 
Held  to  be  an  "  alteration  "  within  sect.  13  ni- 
sect.  a.  of  the  Settled  Land  Act  1890,  and,  beutg 
reasonably  necessary  and  proper  to  enabU  Oie 
house  to  be  let,  the  cost  of  the  new  roof  aUomi 
to  be  paid  out  of  capital  money ;  but  the  ereetk* 
of  a  heating  apparatus  for  the  purpose  ff 
rendering  the  house  more  comfortabte  and  c<i»- 
venient  for  occupation  held  not  to  it  m 
'^addition  to  or  alteration  in"  the  building 
within  the  same  subsection,  and  the  cost  thermf 
not  allowed  to  be  paid  out  ofeapitai  rnoney. 

This  was  a  summons  taken  out  under  the  Settled 
Land  Acts  by  Henry  Brooks  Qaskell,  the  tenant 
for  life  of  certain  settled  estates  at  Kiddingtoo, 
near  Woodstock,  in  the  county  of  Orford,  whidi 
comprised  a  mansion-house  called  Kiddin^ton 
Hall,  asking  that  the  trustees  might  be  authonsed 
to  pay  out  of  capital  moneys  the  cost  of  wioat 
improvements  on  the  house  which  had  been 
executed  by  him,  as  being  "  additions  and  atten- 
tions reasonably  necessary  or  proper  to  ensbie 
the  same  to  be  let "  within  sect.  13,  sub^sect  ii  d 
the  Settied  Land  Act  1890. 

In  Oct.  1889,  when  the  applicant  succeeded  to 
the  estates,  Kiddington  Hall,  which  was  an  oU- 
fashioned  house,  was  in  a  bad  state  of  repair,  and 
he  having  determined  to  let  the  hall,  whs  adrised 
that  certain  works  were  absolutely  necesiaiy 
before  he  could  reasonably  expect  to  let  the  same 
at  a  fair  rent. 

These  works  consisted  (amongst  others)  of  (<) 
a  new  and  efficient  method  of  warming  by  means 
of  a  boiler  and  pipes  the  house,  which  was  of  large 
size,  and  being  built  of  stone  and  standing  upon 
clay  was  cold ;  (b)  an  alteration  in  the  main 
entrance,  which  would  provide  a  billiard  rooo, 
and  render  the  house  less  cold  and  draught ; 
and  (c)  the  restoration  of  the  roof,  which  was  in  a 
most  dilapidated  condition.  The  works  had  been 
executed,  and  the  hall  was  now  let.  The  coat  of 
the  heating  apparatus  was  about  3941. ;  a  aoni  of 

(a)  Baported  by  Q.  WiLsr  Ki>a,  Eiq.,  B»rri»tef«tU». 
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2982.  had  been  spent  on  the  stractnral  alterations 
to  the  main  entrance,  and  abont  7602.  had  been 
expended  in  re-roofing  the  hall.  The  affidavits  in 
sappoii  of  the  application  alleged  that  the  man- 
riom  house  was  boilt  of  stone  at  the  end  of  the 
17th  century,  and  that  in  Oct.  1889  there  was  no 
proper  method  of  heating  it,  and  that  it  was 
essential  in  order  to  bring  the  internal  accom- 
modation and  conyeniences  up  to  the  modem 
standard  of  oomfort,  to  provide  some  method  of 
keeping  the  house  warm ;  that  the  original  design 
of  tne  house  had  been  altered  abont  the  mid£e 
of  the  18th  century,  and  the  main  entrance  made 
through  the  old  billiard  room,  with  the  result 
that  &e  house  was  made  more  cold  and  draughty, 
and  the  billiard  room  became  the  entrance  hul 
and  unfit  for  its  intended  use;  and  that  under 
these  circumstances  it  was  most  desirable  to 
r^laoe  the  entrance  where  it  was  originally 
designed  to  be,  and  that  the  effect  of  this  altera- 
tion when  carried  out  was  to  provide  a  comfortable 
billiard  room,  and  to  render  the  house  less  cold 
and  draughty,  and  also  to  provide  a  lavatory  on 
the  ground  floor;  that  the  roof  and  chimney 
stacks  were  in  a  dilapidated  and  dangerous  con- 
dition, that  the  roof  leaked  to  such  an  extent  as 
to  endanger  the  timbers,  and  injure  the  walls 
and  floors  of  the  upper  rooms ;  and  that  it  was 
absolntely  essential  to  rebuild  one  of  the  chimney 
stacks,  which  might  at  any  moment  have  fallen ; 
and  that  the  roof  was  so  thoroughly  bad  that  it 
was  not  advisable  to  attempt  to  repair  it,  and 
that  all  these  improvements  were  reasonably 
necessaiy  and  proper  both  for  the  occupation  of 
the  house  by  the  tenant  for  life,  and  to  enable  the 
same  to  be  let. 

F.  L.  Wright,  for  the  applicant,  referred  to 
Be  Lord  G»rard'$    Settled  Ettate,   69  L.  T.  Bep. 

N.  8.  393 ;  (1893)  3  Ch.  252  ; 
Be  De  Teiener'e  Settled  Sttatee,  68  L.  X.  Bep.  N.  8. 

275;  (1893)  ICh.  153; 
Re  Neuiton't  Settled  Eatatea,  W.  N.,  1890,  p.  24. 

Mieklem  for  the  trustees. 

Chittt,  J. — Under  sub-sect.  ii.  of  the  13th 
section  of  the  Settled  Land  Act  1890,  the  tenant 
for  life  asks  to  be  allowed  the  costs  of  a  heating 
apparatus  for  Kiddington  Hall,  amounting  to 
aboat  394{.,  and  one  of  the  items  of  expenditure 
now  under  consideration.  This  sub-section  pro- 
vides that  improvements  authorised  by  the  Act 
of  1882  shall  include  "  making  any  additions  to 
Of  alterations  in  buildings  reasonaoly  necessary 
or  proper  to  enable  the  same  to  be  let."  It  is 
very  precise  in  its  terms :  the  addition  or  altera- 
tion IS  to  be  to  or  in  the  building,  and  the  question 
is  whether  the  heating  apparatus  is  such  an 
addition,  or  such  an  alteration.  The  apparatus 
consists  of  a  boiler  and  pipes,  which  no  doubt 
have  made  the  house  more  convenient  for  occu- 
pation; but  the  rendering  of  the  house  moi-e 
convenient  for  enjoyment  by  the  tenant  for  life 
or  his  sub-tenant  is  not  sufficient  to  bring  the  case 
irithin  the  sub-section.  Sect.  13  of  the  Settled 
Land  Act  1890  is  an  enlargement  of  sect.  25  of 
the  Settied  Land  Act  1882,  and  having  looked  at 
that  section  again  for  the  purpose  of  considering 
vhether  any  of  the  improvements  there  mentioned 
ai«  analogous  to  the  one  xmder  discussion,  the 
nearest  I  can  find  are  those  provided  for  by  sub- 
tect.  xiiL, "  pipes  and  other  works  "  for  the  supply 
Ud  distribution  of  water  for  domestic  consump- 


tion; but  reservoirs,  wells,  and  tanks    are    also 
specifically  mentioned,  and  the  cost  of  providing 
a  fresh    vrater  supply   has    often  been  allowed 
under  that  sub-section,  but  that  does  not  go  far 
enough  for  the  present  case.    Thei-e  is  nothing 
analogous  to  a  heating  apparatus  in  sect.  25  of 
the    Act    of    1882.      However    convenient    this 
heatang  apparatus  may  be  to  the  tenant  for  the 
time  being  of  the  house,  it  is  not  an  addition  or 
alteration  within  the  sub-section.    The  court  is 
bound  to  be  on  its  guard  in  dealing  with  applica- 
tions   like    this    by    tenants    for  life,    who   are 
naturally  very  anxious  to  have  these  kind    of 
improvements  paid  for  out  of  capital  moneys; 
indeed,  the  present  application  shows  how  dan- 
gerous it  is  to  take  too  wide  a  view  of  the  scope 
of  this  section,  because  to  do  so  may  have  the 
effect  of  causing  the  court  to  imduly  subject  the 
Act  to  the  strain  of  a  benevolent  construction  in 
favour  of  tenants  for  life.    The  result,  therefore, 
is  that  I  must  decline  to  allow  the  costs  of  this 
heating  amiaratus  to  be  paid  for  out  of  capital 
moneys.    The  change  in  the  main  entrance  and 
the  minor  alterations  consequent  thereon  appear 
to  have  been  alterations  in  the  structure  oi  the 
building,  and  as  they  seem  to  be  fit  and  proper  in 
other  respects,  and  reasonably  necessary  to  enable 
the  house  to  be  let,  they  are,  m  my  opinion,  within 
sect.  13,  sub-sect,  ii.,  and  I  will  allow  the  298Z. 
expended  for  this  purpose.    I  now  come  to  the 
expenditure  of  between  7002.  and  800Z.  for  a  new 
roof  to  the  house.    The  case  made  out  by  the 
tenant  for  life  is  that  the  roof  was  so  dilapidated 
that  it  was  useless  to  repair  it — a  mere  waste  of 
money ;  the  chimney  stsbcks  were  dangerous,  and 
the  water  came  through  into  the  upper  rooms, 
and  the  house  was  therofore  uninhabitable  as  it 
stood  at  the  time  when  the  tenant  for  life  came 
into  possession.    The    question  I  have  now  to 
decide  is  whether  placing  a  new  i-oof  upon  the 
house  is  an  "  addition  to    or  alteration  in "  the 
buUding  within  the  meaning  of   sub-sect.  ii.  of 
sect.    13.    That    the  work    is    an    improvement 
within  the  25th  sect,  of  the  Act  of  1882  as  being 
for  the  benefit  of  the  settied  estate  is  clear,  and 
that  the  work  is  not  mere  repair  is  incontestable ; 
but  it  is  said  on  behalf  of  the  trustees  that  the 
building  has  not  been  either  altered  or  added  to, 
and  if  tiiis  is  correct,  then  the  case  is  not  within 
the  sub-section.    Every  case  of  this  kind  must  be 
considered  in  accordance  with  its  circumstances, 
and  the  present  is  not  the  case  of  an  attempt  by 
a  tenant  for  life  to  get  repairs  allowed  at  the 
expense  of  the  inheritance.    A  question  of  a  meta- 
physical nature  arises  asto  the  identity  of  the  house. 
Is  a  house  with  a  rotten  roof,  after  the  roof  has  been 
taken  down  and  replaced  by  a  new  roof  similar  in 
character,  the  same  house  P    The  trustees  say  it 
is;  speaking  stricUy,  I  should  say  that  it  is  not 
the  same   nouse.    The  old  roof    let   the  water 
through  into  the  bedrooms,  the  new  roof  does  not, 
and  anyone  who  had  lived  in  the  house  before 
this  alteration  was  carried  out,  on  going  back  to 
it  afterwards  and  finding  itthoioughlyuy,  would 
at  once  say  it  was  not  the  same  house.    However, 
it  is  not  necessary  to  have    recourse   to    such 
reasoning  as  this,  and  I  cannot  see  any  ground  on 
principle  for  putting  a  very  strict  construction  on 
the  suo-section  of  tne  Act.    Gases  on  covenants 
to  repair  in  leases  are  not  of  much  assistance  in 
detennining  the  question,  though,  as  I  pointed  out 
in  the  course  of  the  argument,  these  covenants 
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must  be  constmed  with  reference  to  the  state  of 
the  buildings  at  the  time  of  the  demise,  and  a 
landlord  has  no  right  to  expect  to  get  a  new 
house  in  the  place  of  an  old  one  :  (Payne  y.  Haine 
16  M.  &  W.  641.)  The  result,  therefore,  is  that 
I  come  to  the  conclusion  that  the  placing  of  a 
new  roof  on  this  house  in  substitution  for  that 
which  for  all  practical  purposes  was  not  a  roof, 
was  an  alterauon  in  the  Duilding  within  the 
meaning  of  the  sub-section.  I  think  this  is  a  fair 
construction  of  the  Act  as  between  the  tenant  for 
life  and  the  inheritance,  there  being  no  question 
that  the  alteration  (if  an  alteration  within  the 
sub-section)  was  reasonably  necessary  and  proper 
to  enable  the  house  to  be  let.  For  these  reasons 
I  will  allow  the  amount  expended  on  re-roofing  the 
house. 

Solicitors:   Waterhoute,  Winterbotham,   Earri- 
ton,  and  Harper, 


Thursday,  Feb.  22. 
(Before  Chittt,  J.) 
Be  Tatlob  ;    Tatlob  v.  Wadb.  (o) 
Admxnitiration — Speeifie  bequest  of  profits  of  busi- 
ness —  Legatee   debtor   to  estate — Betainer    by 
e»ecutors. 

Where  the  legatee  of  the  profits  ofabusiness  directed 
tobe  carried  on  by  the  executors  is  a  debtor  to  the 
testator's  estate,  the  executors  have  a  right  to  retain 
moneys  in  their  Jiarids  rmresenting  profits  as 
against  the  debt  due  from  the  legatee. 
Joseph  Tatlob  was  a  partner  in  the  firm  of  J. 
W.  and  J.  L.  Taylor.    The  partnership  articles 
provided  that  the  partnership  should  continue  for 
a  period  of  fourteen  years  from  the  11th  Oct.  1884, 
and  gave  the  partners,  other  than  Herbert  Taylor, 
power  to  appoint  persons  by  will  to  succeed  to 
their  shares  of  the  business.     Joseph  Taylor  by 
his  will,  dated  the  26th  Feb.  1889,  appointed  the 
plaintiffs    Ethel    Ada  Taylor    and  John  Slack 
Taylor,  and  the  defendant  Herbert  Taylor,  execu- 
tors and  trustees  of  his  will,  and  he  oequeathed 
to    or  in  trust  for  yarious    persons    pecuniary 
legacies  amounting  in  the  aggregate  to  25,0002. ; 
and  after  reciting  that  he  had  lent  to  the  said 
Herbert  Taylor,  and  that  there  was  tiien  due  from 
him  on  promieaory  notes,  56002.,  being  the  amount 
of  his  contribution  to  the  capital  of  the  firm,  he 
nominated  and  appointed  his  executors  to  succeed 
him  in  the  business  upon  trust  that  his  executors 
should  during  the  period  which   should  elapse 
before  his  son   Archibald  Taylor   should  attain 
the  age  of  twenty-one  years,  continue  the  co- 
partnership and  carry  on  the  said  business  as 
therein  mentioned;  and  the  testator  bequeathed 
his  shore  of  and  in  the  said  business  and  the 
capital  and  goodwill  thereof  to  the  plaintiffs  upon 
trust  that  they  should  during  the  period  which 
should  elapse  before  the  attainment  of  the  age  of 
twenty-one  years  by  the  said  Ai-chibald  Taylor,  or 
the  death  under  that  age  of  both  Aubrey  Taylor  and 
the  said  Archibald  Taylor,  pay  to  Herbert  Taylor 
during  his  life,  and  whilst  neither  of  ihe  said 
Aubrey  Taylor  and  Archibald  Taylor  should  have 
attained  the  age  of  twenty-one  years,  the  whole 
of  the  profits  of  his  (the  testator's)  share  in  the 
business,    and    immediately    Archibald    Taylor 
should  have  attained  the  age  of  twenty  one-years, 
(a)  Beportad  by  O.  Wklby  Kido,  Eiq.,  Buriitar-M-Lsw. 


the  testator  gave  his  share  of  the  capital  and 
goodwill  of  the  badness  to  Aubrey  Taylor  and 
Archibald  Taylor  in  equal  shares. 

By  a  codicil  dated  the  22nd  of  March  1890,  tiie 
testator  revoked  the  appointment  of  the  said 
Herbert  Taylor  as  an  executor  and  trustee  of  liis 
wiU. 

The  testator  died  on  the  23rd  Feb.  1891,  at 
which  time  Herbert  Taylor  owed  him  the  said 
sum  of  5600!.,  which  amount  still  remained  owing 
to  the  testator's  estate. 

By  an  indenture  dated  the  26th  Hay  1891, 
Herbert  Taylor  assigned  all  his  share  and  mterest 
in  the  capital  and  profits  of  the  business  to 
trustees  for  the  benefit  of  his  creditors. 

The  plaintiffs  carried  on  the  business,  and 
having  m  their  hands  a  sum  of  12562. 17«.  lOd., 
representing  profits  which  had  accrued  in  respect 
of  the  testator's  share  in  the  business,  a  gnmmnni 
was  taken  out  by  them  to  have  it  determined 
whether  they  ought  to  retain  this  sum  and  any 
further  profits  which  might  thereafter  accrue  in 
respect  of  such  share,  b^ore  Aubrey  Taylor  and 
Archibald  Taylor  attained  the  age  of  twenty-one 
years,  in  or  towards  payment  of  the  amount  dne 
to  the  testator's  estate  by  Herbert  Taylor,  or 
whether  they  ought  to  pay  the  whole  or  any  peit 
of  the  same  to  the  trustees  of  the  deed  of  assign- 
ment of  the  26th  May  1891. 

Butcher,  for  the  plaintiffs,  argued  that  Otej 
were  entitled  to  retain  the  moueyz  in  their  hands 
against  the  debt  owing  from  the  estate  of  Herbert 
Tajlor. 

G.  W.  Cecil  Procter,  for  the  trustees  of  certain 
trust  legacies,  supported  the  plaintiffs'  contention. 
Buckmasier,  for  the  trustees  of  the  deed  of 
assignment,  argued  that  the  rule  which  implies  to 
a  specific  devise  or  a  specific  bequest  of  leaseholds 
or  chattels,  applied  to  the  specifac  bequest  in  tlie 
present  case,  and  that  the  executors  had  no  light 
of  retainer.    He  referred  to 

Cherry  v.  Boultbee,  4  My.  A  Cr.  442; 
Courtenay  v.  WiUianu,  3  Hare,  539  ; 
Re  Akerman,   C5  L.   T.  Bep.   N.   S.    194;  (18»1) 
3  Ch.  212. 
Orosvenor    Woods,    Q.G.    and    Theoibcdd  for 
Herbert  Taylor. 

Chittt,  J. — Under  the  gift  to  the  execnton 
they  have  in  hand  a  sum  of  1256Z.  17s.  lOd.  repre- 
senting the  profits  on  the  testator's  share  in  tlw 
partnership.  These  profits  are  eiven  to  his  aoo 
Herbert.  It  is  argued  for  Herbert  and  Iffl 
assignees  that  there  is  no  right  of  retainer,  becanae 
the  gift  of  these  profits  is  a  specific  gift.  Tbe 
law  is  settled  that  as  against  a  specific  deviK 
which  is  outside  the  duties  of  the  executors,  then  is 
no  retainer.  It  is  equally  plain  that  in  the  case  of  i 
specific  bequest  of  leaseholds,  there  is  likewise  no 
right  of  retainer.  Thetwothingscannotbemeasnitd 
one  against  the  other,  and  the  same  rule  preTiili 
also  in  the  case  of  specific  chattels.  If  in  such  cases 
the  right  did  not  exist,  it  would  be  not  a  right  cf 
retainer,  but  of  lien.  Now,  if  this  rule  were 
universal,  there  would  be  no  right  of  retainer  in 
the  present  case.  But  I  find  here  on  either  side 
a  liquidated  demand.  Tha  executors  have  moBef 
in  hand  payable  to  the  legatee,  and  I  think  I 
should  be  unnecessarily  narrowing  the  doctrine  o^ 
retainer  were  I  to  hold  that  the  right  did  notexiit 
in  thiA  case.  The  person  to  pay  and  the  penoB 
to  receive  are  the  same.    The  mass  c^  the  estate 
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is  dinunished  by  the  nonpayment  of  a  debt  -which 
is  due  to  the  tiestator'B  estate  from  the  legatee. 
In  lajr  opinion,  the  exeontors  have  the  right  of 
retaining  these  profits  as  against  the  debt  dne 
from  the  legatee. 

Solicitors:    Wade    and    LyaU;     Taiham    and 
Procter ;  CroBley  and  Bum. 


QUEEN'S  BENCH  DIVISION. 

Thvrtday  Nov.  30, 1893. 

(Before  Wills  and  Wright,  JJ.) 

Hood  and  Sons  v.  Yates  ;  Dbbbett,  Claimant,  (a) 

Practice — Interpleader    order — Power    of  dietriet 

registrar  to  issue — Order  XXXV.,  r.  6. 
A  district  registrar  has  no  power  to  make  an  inter- 
pleader order. 
This  was  an  appeal  by  the  Sheriff  of  Warwickshire 
from  Kennedy,  J.  in  chambers,  upholding  the 
decision  of  a  master  who  had  refused  to  issue  an 
interpleader  order. 

An  action  had  been  brought  in  the  Birmingham 
District  Registry.  The  plaintiff  had  recovered 
jndgment,  and  execution  had  issued  from  the 
district  registry.  On  the  sheriff  seizing  certain 
goods  as  the  goods  of  the  defendant,  the  claimant 
had  ^yen  notice  of  his  claim  to  them.  On  the 
9th  Not.  the  sheriff  had  issued  an  interpleader 
summons  out  of  the  Central  Office,  retiimable 
before  Master  Walton,  and  before  him  the  objec- 
tion was  successfully  taken  that  the  summons 
should  have  been  applied  for  from  the  district 
le^etry  at  Birmingham.  Kennedy,  J.  upheld 
this  decision. 

ChanneU,  Q.C.  and  R.  E.  Duke  for  the  sheriff. — 
The  powers  of  the  district  registrars  have  their 
origin  in  sect.  60  of  the  Judicature  Act  of  1873 
(36  &  37  Yict.  c.  66),  and  sects.  62  and  64  define 
their  extent.  By  Order  XXXV.,  r.  1,  these  powers 
are  extended  to  a  later  period  in  the  course  of  an 
action,  t.«.,  "  down  to  and  including  the  entry  of 
final  judgment."  Then  rules  4  and  5  give  certain 
specific  matters  arising  after  judgment,  which 
"shall"  be  taken  in  a  district  registry,  when  the 
cause  or  matter  out  of  which  they  arise  ispro- 
ceeding  there.  Then  rule  6  is  as  follows : "  Where 
a  cause  or  matter  is  proceeding  in  a  district 
r^iatiy,  the  district  registrar  may  exercise  all 
such  authority  and  jorisdiction  in  respect  thereof 
as  may  be  exercised  by  a  judge  at  chambers, 
except  such  as  by  these  rales  a  master  or  chief 
derk  is  precluded  from  exercising."  It  is  con- 
tended on  the  other  side  that  this  covers  the  issue 
of  an  interpleader  summons.  But,  in  the  first 
place,  this  is  not  a  case  in  which  it  can  be  said 
that  the  cause  or  matter  is  proceeding  in  the 
district  registry,  for  it  is  really  a  new  matter, 
originated  by  the  interpleader  summons.  Secondly, 
niliB  6  does  not  really  confer  any  fresh  powers  on  the 
district  registrar.  It  only  gives  him  power  to  deal 
with  thematters  mentioned  m  rules  4  and  5.  Hence, 
the  use  of  the  word  "  may  "  instead  at  "  shall,"  as 
in  the  two  previous  rules.  If  rule  6  is  to  receive  an 
unlimited  interpretation,  the  two  previous  rules 
would  not  be  necessary.  If,  however,  the  rule  is 
to  be  interpreted  as  conferring  fresh  powers  on 
the  district  registrar,  it  still  does  not  prohibit  the 
exerdae  of  the  same  powers  by  the  master  in 
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London.  Had  the  intention  been  to  give  the 
district  registrar  exclusive  jurisdiction  me  word 
"may"  would  never  have  been  used  instead  of 
'*  shall,"  as  in  the  other  rules.  If,  then,  this  juris- 
diction of  the  master  still  exists,  it  should  have 
been  exercised.  In  many  cases  it  is  far  more 
convenient  that  the  application  should  be  made  in 
London  than  in  a  district  registry,  which  is  not 
neoessarUy  in  the  county  of  the  sheriff  who  has 
taken  the  goods.  In  practice  this  course  has  often 
been  taken. 

W.  E.  Hume  Williams  for  the  judgment 
creditor. — ^In  the  vast  majoritjr  of  cases  tul  the 
parties  in  interpleader  proceedmgs  will,  as  in  this 
case,  be  resident  within  the  jurisdiction  of  the 
district  registrar,  so  that  there  is  an  overwhelming 
balance  of  convenience  in  favour  of  allowing  the 
application  to  be  made  to  the  district  registiT. 
Taking^  it  in  its  natural  meaning,  the  order  Nearly 
authorises  this  course.  Order  XXXV.,  r.  6, 
expressly  ^ves  power  to  do  anything,  that  is 
within  the  jurisdiction  of  a  master,  in  any  cause 

Eroceeding  in  a  district  registry.  And  Order 
rIV.  r.  12,  shows  that  interpleader  proceedings 
are  within  the  jurisdiction  of  a  master.  To 
construe  the  rule  in  any  other  sense  is  sim^|y  to 
disregard  the  plain  meaning  of  the  words.  There 
is  nouiing  to  show  that  it  ia  limited  to  the  matters 
treated  A  in  the  two  previous  rules.  If  I  am 
right  as  to  the  meaning  of  the  rule,  there  is  no 
ground  for  my  friend  s  second  contention  that, 
since  the  rule  only  says  the  district  registrar  may 
deal  with  these  matters,  the  master  in  London 
may  also  do  so,  and  should  have  done  so  here. 
The  answer  to  this  is  simply  that  the  master  has 
exercised  his  discretion,  and  has  refused  the 
interpleader  summons.  Then  the  last  part  of 
sect.  64  of  the  Judicature  Act  of  1873,  "  and  all 
such  other  proceedings  in  any  such  action  as  may 
be  prescribed  by  ruks  of  court  shall  be  taken, 
and,  if.  necessary,  may  be  recorded  in  the  same 
district  re^stry,"  is  also  sufficiently  wide  to 
extend  the  jurisdiction  of  the  district  registi-ar  to 
interpleader.  For  interpleader  is  a  proceeding  in 
the  action : 

Hamlyn  v.   BatteUy,  43   L.  T.  Bep.  N.  S.  790; 

6  Q.  B.  Div.  63;  50  L.  J.  1,  C.  P.j 
Colli*  V.  Lewis ;  Claridge,  claimant,  57  L.  T.  Bep. 
N.  S.  716;  20  Q.  B.  Div.  202. 
Another  fact  which  tends  to  show  that  jurisdiction 
in  interpleader  is  conferred  on  the  district  registrar 
at  any  rate  by  Order  XXXV.,  r.  6,  is,  that  the 
words  of  that  rule  are  almost  identical  with  those 
of  Order  LIV.,  r.  12,  by  which  such  power  is  given 
to  the  masters  in  the  Queen's  B^ch  Division. 
The  resemblance  of  the  two  rules  can  hardly  b& 
accidental. 

ChanneU,  Q.C.  in  reply. 

Wills,  J.— -I  must  say  that,  for  my  own  partr 
I  have  come  relnctanUy  to  the  conclusion  which  I 
have  reached  in  this  case,  namely,  that  it  is  a' 
casus  omissus,  that  it  was  not  contemplated  by  the 
rules.  The  facts  of  the  case  would  tempt  one  to 
strain  the  interpretation  of  the  rule  if  one  could. 
Ooods  have  been  seized  to  the  value  of  152.  Tho 
question  arises,  who  is  entitied  to  the  goods  ?  All 
tne  parties  concerned  live  in  Birmingham,  and  th» 
proceedings  already  taken  in  the  case  have  been 
in  the  district  registry  there,  so  it  would  seem 
Very  desirable  that  the  interpleader  proceedings 
should  be  taken  there  too.    But  where  the  rules 
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are  clear  we  must  construe  them  as  we  find  them, 
and  we  con  only  say  that  the  present  difficulty 
seems  to  point  to  the  desirability  of  an  amended 
Order  XXXY.,  r.  5.  Sect.  64  of  the  Judicature  Act 
(36  &  37  Yict.  c.  66)  seems  simply  to  throw  ns  on 
the  rules.  Now  what  are  these  rules  ?  Rule  1  of 
Order  XXXY.  provides  that  proceedings  down  to 
and  including  final  judgment  shall  be  tasen  in  the 
district  registry.  Bnle  3  extends  this  jurisdiction 
to  writs  of  execution  for  enforcing  any  judgment 
in  a  cause  or  matter  proceeding  in  a  duBtrict 
registry,  and  to  summonses  under  the  Debtors 
Act  1869.  This,  perhaps,  gives  an  extension  to 
the  meaning  of  "  cause  or  matter,"  since  it  treats 
it  as  still  subsisting  after  the  entry  of  final  judg- 
ment. Then  comes  rule  5,  which  in  similar  words 
extends  the  jvuisdiction  to  five  other  subject- 
matters,  among  which  interpleader  is  not  included. 
This  rule  also  shows  that  the  words  "cause  or 
matter"  are  not  to  be  taken  in  a  strict  sense. 
Then  comes  rule  6,  a  clause  so  wide  in  its  terms 
that,  if  it  is  to  receive  the  interpretation  for  which 
the  respondent  contends,  it  would  render  the  three 
rules  I  nave  already  mentioned  uimecessary.  It 
enacts  that,  where  a  cause  or  matter  is  proceeding 
in  the  district  registry,  the  district  registrar  may 
exercise  all  such  authority  and  jurisdiction  as  may 
be  exercised  by  a  master.  No  doubt  there  is  a 
cause  or  matter  proceeding,  within  the  meaning 
of  this  rule,  but  if  the  rule  is  not  to  be  intei-preted 
at  all  in  the  light  of  the  preceding  rules,  but 
given  the  fullest  meaning  it  could  bear  if  it  stood 
alone,  it  will  render,  not  perhaps  quite  all,  but  at 
aU  events  large  portions,  of  those  rules  xmneces- 
sary.  My  brother  Wright,  J.  has  pointed  out 
other  objections  to  this  construction  of  the  rule 
during  the  argument,  and  will  deal  with  them.  I 
concur  in  the  view  he  takes.  We  need  not  decide 
whether  the  word  "may"  in  this  rule  is  mandatory 
or  gives  a  mere  discretion.  I  do  not  think  that 
there  was  any  intention  to  enlarge  by  rule  6  the 
powers  given  to  the  district  registrar  in  the 
previous  rules,  or  to  authorise  him  to  make  an 
interpleader  order. 

Weight,  J. — I  am  of  the  same  opinion.  There 
are  two  points  which  are  fatal  to  the  contention 
for  the  respondent.  I  may  put  them  thus  :  It  is 
said  that  rule  6  gives  the  registrai'  the  f  uU  powers 
of  a  master  in  London  wherever  they  are  ap- 
plicable, including  jurisdiction  in  interpleader 
proceedings.  Now  I  say,  on  the  other  hand,  that 
this  rule  only  applies  to  the  powers  given  in  the 
earlier  rules.  la  the  first  place,  uiis  becomes 
abimdantly  clear  if  we  look  at  the  old  rules. 
There  is  a  rule  there  corresponding  to  rule  6,  and 
yet  the  Rule  Committee,  in  drawing  up  the  rules 
of  1883,  have  thought  it  necessary  to  insert  rule  5, 
which  was  not  in  the  rules  of  1875  ;  but  everything 
-contained  in  rule  5  would  have  been  covered  by 
rule  6  had  it  borne  the  meaning  contended  for. 
The  seoond  point  is,  that  in  rule  5  and  the  pi-e- 
ceding  rules  there  is  at  the  end  a  limitation  on 
the  powers  conferred,  "  unless  the  court  or  a 
judge  shall  otherwise  order."  But  in  this  rule, 
which  according  to  the  contention  before  us  is  a 
much  larger  rule,  we  find  no  such  limitation. 
This  is  sfarong  to  show  that  the  interpretation 
contended  for  is  wrong,  and  that  the  intention  of 
rule  6  is  to  give  the  registrar  the  powers  of  a 
master  for  the  purpose  of  the  jurisdiction  already 
given  by  the  earlier  rules. 

Appeal  aUowed, 


Solidtors  for  the  sheriff,  Taylor,  Hoan,  aad 
Box,  for  B.  C.  Heath,  Warwick. 

Solicitor  for  the  judgment  creditor,  H.  Pvmfrtif, 
for  J.  W.  Phillips,  Birmingham. 


Tuesday,  Dee.  5, 1893. 

(Before  Wills  and  Wbioht,  JJ.) 

Htilbbet  and  Csowb  v.  Cathcakt.  (a) 

Practice  —  Writ  of  sequestration  —  Beeovery  oj 
judgment — Order  XLI.,  r.  5;  Order  XT.n, 
rr.  3.  6 ;  Order  XLIIL,  r.  6. 

An  ordinary  judgment  for  the  recovery  of  a  debi  it 
not  an  order  to  pay  money  into  court  or  do  any 
other  act  in  a  limited  time  toithin  the  meaniaf 
of  Order  XLIIL,  r.  6,  nor  a  judgment  for  Hu 
recovery  of  any  property  other  than  hind  or 
money  within  Order  X.LIL,  r.  6,  and  iher^ort 
cannot  he  enforced  by  a  lorit  of  sequettraUon. 

Sequestration  is  a  proceeding  not  applicable  in  a 
case  in  which  there  has  been  no  contempt. 

This  was  an  appeal  by  the  defendant  from  a 
decision  of  Bruce,  J.  in  chambers  confirming  an 
order  of  a  learned  mastei*. 

The  defendant  was  a  married  woman  having 
separate  property,  and  the  plaintiffs,  who  had 
been  her  solicitors,  brought  an  action  agiunst  her 
for  their  costs.  Having  got  judgment  in  ibe 
action  they  obtained  tl^  ord«r  now  appealed 
against,  which  was  that  "  the  defendant  pay  the 
amount  recovered  by  the  plaintiffs  against  her 
in  the  action  within  ten  days  from  the  service  of 
this  order,  and  in  default  of  such  payment  that 
the  plaintiffs  be  at  liberty  to  issue  a  writ  (rf 
sequestration  against  the  defendant's  separate 
property." 

Tne  defendant,  who  appeared  in  person,  wu 
stopped  by  the  Court.  [Wbight,  J. — What 
power  had  the  master  to  order  payment  within 
ten  days  ?] 

W.  Howland  Boberts  for  the  phuntifb.— The 
procedure  is  under  Order  XLIII.,  r.  6,  and  under 
Order  XLI.,  r.  5.  The  former  order  gives  power 
to  enforce  by  a  writ  of  sequestration  an  order  to 
do  any  act  within  a  limited  time.  An  ordato 
pay  money  within  a  limited  time  is  an  order  to  do 
an  act  wiwin  a  limited  time  within  the  meaning 
of  this  rule : 

WHeock  V.  TerreU,  39  L.  T.  Bep.  N.  8.  84 :  3  Ex. 
Div.  823. 
Order  XLI.,  r.  5,  requires  that  every  order  or 
judgment  requiring  any  person  to  do  any  act 
shall  state  the  time  within  which  it  shall  be  done. 
The  order  here  fiixes  the  time  within  which  the 
defendant  is  to  do  the  act  ordered  in  the  judg- 
ment, that  is,  to  pay  the  money  ;  and  as  sooo  w 
this  time  is  fixed  tbe  provisions  of  Order  XLIIL, 
r.  6,  become  applicable.  [Wills,  J.— What 
power  is  there  in  this  court  to  convert  an  ordi- 
naiT  judgment  into  an  order  to  pay  xoobbj.] 
Jud^mente  in  the  Court  of  Chancerr  have  always 
been  enforced  in  this  way.  Order  XLII.,  r.  3,  give* 
power  to  enforce  a  judgment  for  the  payment  of 
money  by  any  of  the  modes  by  which  a  judgment 
of  any  court  whose  jurisdiction  is  transfemd  to 
the  High  Court  might  have  been  enforced. 
Sect.  16  of  the  Judicature  Act  of  1873  transfers 
the  jurisdiction  of  the  Court  of  ChanoeiT'  to  the 
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High  Ooart.  There  is,  therefore,  power  to  make 
this  order.  A  similar  order  has  been  made  before 
against  the  present  defendant,  and  this  is  the 
only  way  in  which  we  can  get  the  fruits  of  our 
jadgment  against  her.  Uyde  v.  Hyde  (59  L.  T. 
Eep.  N.  S.  629 ;  ISProb.  Div.  166)  shows  that  the 
form  of  our  order  is  right. 

WiLi*,  J. — ^We  have  come  to  the  conclusion 
that  this  order  must  be  rescinded  on  the  ground 
that  there  was  no  jurisdiction  to  make  it.    The 
case  is  not  altogether  free  from  difficulty,  and  we 
have  listened  to  a  very  able  argument,  in  which 
Mr.  Boberts  has  tried  to  show  that  there  is  this 
power  to  use  a  writ  of  sequestration  to  enforce  an 
ordinanr  judgment  for  the  reooyeiy  of  mcmey. 
The  only  war,  however,  in  which  he  can  pat  it  is 
this :  In  Order  XLII.,  r.  3,  it  is  said  tiiat  a  judg- 
ment for  the  recovery  of  money  may  be  enforced 
"  by  anT  of  the  modes  by  wmch  a  judgment  or 
deme  loi  the  payment  of  money  of  any  court 
whose  jurisdiction  is  transferred  by  the  principal 
Act  might  have  been  enforced  at  the  time  of  the 
passing  thereof."    The  argument,  then,  is  that, 
masmuch  as  in  the  Court  of  Chancery  there  was 
(as  he  assumes)  power  to  make  an  order  for  the 
payment  of  money,  and  that  order  could  be  made 
to  develop  into  a  writ  of  sequestration,  therefore  a 
similar  order  could  now  be  made,  and  could  be 
made  to  develop  in  the  same  way  in  this  court. 
But  that  can  hardly  be.     We  are  told  that  a 
judge  may  supplement  on  order  for  the  payment 
of  a  certain  sum  of  money,  such  as  is  orainarily 
made  in  a  Chancery  suit,  oy  an  order  fixing  the 
time  within  which  it  shall  be  paid.    I  should 
doubt  whether  this  is  so,  except,  perhaps,  where 
the  mention  of   a  time  had  been   accidentally 
omitted  from  the  first  order  ;  but  assunung  that 
this  is  so,  it  does  not  follow  that  the  order  can,  as 
we  are  told,  be  made  to  develop  into  a  writ  of 
KQuestration    in  a  court  of    common   law.    A 
jadgment  in  a  common  law  action  is  not  an  order 
to  a  person  to  pay  a  sum  of  money.    The  form 
taken  by  the  judgment  is  that  the  successful 
party  do  recover  so  much.    To  make  an  order  for 
the  person  from  whom  the  sum  is  to  be  recovered 
to  pay  in  a  limited  time  is  wholly  to  alter  the 
nataie  of  the  remedy.    The  master  had  no  power 
to  make  such  an  order.    I  should  have  thought 
this  from  looking  merely  at  Order  XLII.,  r.  3. 
But  rule  6  makes  it  much  plainer.    It  says  that  a 
jadgment  for  the  recovery  of  any  property  other 
than  land  or  money  may  be  enforced  by  writ  of 
sequestration.    That  is  very  like  saying  that  a 
judgment  for  the  recovery  of  money  cannot  be 
enforced  by  sequestration.    It  is  true  that  in  this 
case  the  order  of  the  master  is  interposed  between 
the  jadgment  and  the  sequestration  by  which  it 
is  to  be  enforced,  but  practically  the  effect  is  to 
develop  the  judgment  into  a  writ  of  sequestration. 
Then,  as  my  brother  pointed  out    during  the 
argoment,  it  is  doubtful  whether  sequestration  is 
a  proceeding  which  will  apply  at  all  in  a  case  of 
mere  nonpayment  of  money.    At  any  rate,  in  Ex 
varte  NeUm ;  Be  Hoare  (42  L.  T.  Rep.  K.  S.  389 ; 
l4_  Ch.  Div.  41),  doubts  were  expressed  on  this 
point  by  judges  who  were  certainly  very  great 
uwyers.    Another  objection  is,  that  sequestration 
is  a  proceeding  for  contempt,  and  therefore  this 
order  is  of  the  nature  of  ai\  order  in  contempt,  so 
that  it  seems  that  to  make  such  an  order  would, 
ontil  the  person  on  whom  it  is  to  be  made  is 
actaally  in   contempt,   be   a   violation   of  the 


principles  laid  down  by  the  House  of  Lords  in 
atonor  V.  Fotole  (58  L.  T.  Rep.  N.  S.  1  j  13  App. 
Gas.  20).  For  several  reasons,  therefore,  I  think 
that  the  appeal  must  be  allowed. 

Wright,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Hulberi  and  Crowe. 


Wedmetday,  Jan.  24. 
(Before  Lord  Coleridos,  O.J.  and  "Day,  J.) 
Salb  v.  Phillips,  (a) 
Local  government — Liability  for  expenses  incurred 
for  uee  of  Jvre-engine — "  Oiower   of  lands  and 
buildings "  —  Toton  Police    Clauses    Act    1847 
(10  <fe  11  Viet.  c.  89),  s.  83. 
Beet.  33  of  10  <e  11  Viet.  e.  89,  enacts  thai,  where 
fire-engines  and  their  appvrtenanees  and    the 
firemen  are  sent  beyond  the  limits  of  the  special 
Act  for  extinguishing  afire,  the  owner  of  the  lands 
and  buildings  where  such  fire  shall  happen  shall 
defray  the  expense  incurred.    Sect.  171  of  the 
Public  SetOth  Act  1875  (38  *  39  Vict.  e.  56) 
incorporates  the  provisions  of  10  All  Vict.  e.  89, 
with  regpect  to  pres  with  mat  Act ;  and  secL  4 
of  the  same  Act  defines  the  word  " owner"  as  the 
person  receiving  the  rack-rent  of  the  lands  or 
premises  in  connection  imth  whteh  the  word  is 
used. 
Held,  that  <>e  definition  of  "  owner "  t»  sect.  4  of 
the  PvMic  Health  Act  1875  applies  to  the  "  owner 
of  lands  and  buildings  "  in  sect.  33  of  10  <£  11 
Viet.  c.  89,  and  therefore  that  a  yearly  tenant  of 
lands  and  buildings  outside  the  limits  of  the 
urban  district  to  which  a  fire-engine  has  been 
sent  is  not  liable  for  the  expenses  incurred, 
Lewis  V.  Arnold  (32  L.  T.  Bep.  N.  8.  553 ,-  L.  Bep. 

10  Q.  B.  245)  overruled. 
Special  cabi:  stated  by  justices  of  Leominster, 
in  the  county  of  Hereford.    The  terms  in  which 
the  case  was  stated  were,  as  far  as  material,  as 
follows : — 

At  a  petty  sesmons,  holden  at  Leominster,  on 
the  1st  Sept.  1893,  an  information  which  was  pre- 
ferred by  the  appellant,  the  town  clerk  of  the 
borough  of  Leominster,  being  a  district  to  which 
the  I'nblio  Health  Act  1875  applies,  against  the 
respondent,  under  sect.  S3  of  the  Town  Police 
Clauses  Act  1847,  was  heard  before  us.  The  said 
information  charged  that  on  the  11th  Feb.  1893 
the  mayor,  aldermen,  and  burgesses  of  Leominster 
(acting  by  the  council  as  the  urban  sanitary 
authority  for  the  said  borough)  did  send,  or  cause 
to  be  sent,  to  a  farmhouse  and  buildings  and  pre- 
mises, known  by  the  name  of  Wheelbarrow  Castle, 
and  situated  in  the  parish  of  Stoke  Prior,  in  the 
county  of  Hereford  (of  which  farmhouse,  build- 
ings, and  premises  the  respondent  was  therein 
al&ged  to  De  the  owner  within  the  meaning  of 
sect.  33  of  the  said  Towns  Police  Clauses  Act 
1847),- a  fire-engine  with  its  appurtenances  and 
firemen,  for  the  purpose  of  extinguishing  a  fire 
there,  and  that  in  so  sending  the  said  fire-engine, 
with  its  appurtenances  and  firemen,  and  in 
respect  thereof,  the  said  authority  incurred  ex> 
penses,  and  had  also  a  chai'ge  against  the  said 
William  Phillips  for  the  use  of  such  engine  with 
its  appurtenances  and  for  the  attendance  of  the 
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said  firemen ;  that  tlie  total  amount  of  such 
expenses  and  charge  was  the  sum  of  iSl.  18s.  9d., 
and  that  a  difference  had  arisen  between  the 
authority  and  the  respondent  as  to  the  liability 
of  the  respondent  to  paj  the  same. 

Upon  tae  hearing  of  the  said  information,  one 
witness  was  called  who  proved  that,  on  the  11th 
Feb.  1893,  in  consequence  of  an  alarm  being  given, 
the  fire-engine  belonging  to  the  authority,  with 
its  appurtenances  and  firemen,  was  despatched  to 
a  fire  of  farm  buildings  at  "Wheelbarrow  Castle 
Farm,  which  farm  is  outside  the  limits  of  the 
borough  of  Leominster,  but  in  the  neighbourhood 
of  the  said  limits,  and  is  in  the  occupation  of  the 
respondent  as  tenant  from  year  to  year.  That 
the  Earl  of  Meath  is  the  owner  thereof,  and  that 
his  agent  is  Mr.  V.  W.  Holmes,  of  the  borough  of 
Leominster,  bank  manager. 

It  was  contended  for  the  appellant,  that  the 
eaid  William  Phillips  was  the  owner  of  the  said 
farmhouse,  buildings,  and  premises,  within  the 
meaning  of  sect.  33  of  the  Town  Police  Clauses 
Act  1847,  upon  the  authority  of  JjevfU  y.  Arnold 
(It.  Bep.  10  Q.  B.  245) ;  and  for  the  respondent, 
reference  was  made  to  the  more  full  report  of 
Levois  V.  Arnold  in  32  L.  T.  Bep.  N.  S.  553,  and 
it  was  contended  that  the  respondent  was  not 
such  owner  within  the  definition  of  the  term 
"  owner  "  in  the  Public  Health  Act  1876,  s.  4,  with 
which  Act  the  Town  Police  Clauses  Act  1847, 
88.  30-33,  is  by  sect.  171  of  the  Public  Health 
Act  1875  incorporated,  but  that  the  Earl  of 
Meath,  or  his  agent  Mr.  Holmes,  was  such  owner, 
and  the  pei-son  liable  to  pay  such  charges. 

We  are  of  opinion  that  the  facts  of  this  case 
differed  materially  from  those  of  Lewis  v.  Arnold 
(ubi  sup.),  and  that  the  action  should  have  been 
taken  against  the  "  owner "  of  the  farmhouse, 
buildings,  and  premises,  the  Earl  of  Meath,  and 
we  dismissed  the  said  information,  and  ordered 
the  appellant  to  pay  to  the  respondent  1{.  for  costs. 

Comer  (with  him  A.  EMghee)  for  the  appellant. 
— The  respondent  is  the  owner  of  the  lands  and 
buildings  m  question  within  the  meaning  of  sect. 
33  of  the  Town  Police  Clauses  Act  1&7.  The 
word  "  owner  "  in  that  Act  has  no  technical  mean- 
ing at  all.  It  is  quite  possible  that  Lord  Meath 
would  also  be  liable  as  owner  for  the  expenses 
incurred,  but  that  they  can  be  recovered  from  the 
occupier  is  clear  from  the  case  of  Leivis  v.  Arnold 
(32  L.  T.  Hep.  N.  S.  553;  L.  Rep.  10  Q.  B.  245). 
It  is  true  that  at  the  date  that  case  was  decided 
the  Public  Health  Act  1875  was  not  in  force,  but 
a  definition  of  "  owner  "  almost  word  for  word  the 
«ame  as  that  in  sect.  4  of  that  Act  was  incorpo- 
rated with  the  Town  Police  Clauses  Act  1847  from 
sect.  2  of  the  Public  Health  Act  1848  (11  &  12 
Yict.  c.  63).  That  case  is  therefore  an  authority 
directly  in  point.  The  purpose  for  which  the 
Town  Police  Clauses  Act  1847  was  incorporated 
with  the  Public  Health  Act  1875  had  no  connec- 
tion with  the  definition  of  the  word  "  owner "  in 
«ect.  4.  Apart  from  that  definition,  there  would 
be  no  difficulty  in  holding  that  a  tenant  from 
jear  toyear  is  an  owner.  Li  Woodward  v.  BiUe- 
rieay  Highway  Bomrd  (11  Gh.  Div.  214)  Jessel, 
M.B.  held  that  such  a  tenant  was  the  owner  of 
land  within  the  meaning  of  sect.  65  of  the  High- 
way Act  (5  &  6  WiU.  4,  c.  60). 

Bosanquet,  Q.C.,  for  the  respondent,  was  not 
called  npon. 


Lord  CoLESiDOE,  C.J. — ^This  appeal  mart  lie 
dismissed.  It  is  clear  that  Lewis  r.  Arnold  {vlx 
gup.)  must  have  been  decided  under  a  miBsppie- 
hension,  and  looking  at  a  fuller  report  than  tint 
in  the  Law  Reports  it  appears  that  the  ydgn 
who  decided  the  case  were  told  that  there  vu  no 
definition  of  the  word  owner  in  that  Act  of  Parli». 
ment,  and  were  not  told  that  there  was  one  in 
another  statute.  I  am  not  prepared  to  say  that. 
if  there  had  been  no  such  definition,  the  decisioD 
of  the  magistrates  in  this  case  would  have  bean 
right.  But  now  that  we  are  told  that  the  imti 
"  owner  "  has  received  an  interpretation  at  the 
hands  of  Parliament,  we  cannot  possibly  go  outside 
of  the  definition  so  laid  down. 


Da.t,  J. — I  quite  concur. 


Appecd  ditmititi. 


Solictor  for  the  appellant,  S.  Andretct,  tar 
W.  T.  Sale,  Leominster. 

Solicitors  for  the  respondent.  Cheater  and  Cot, 
for  Weyman  and  Weyman,  Ludlow. 


Wednesday,  Jan.  24. 

(Before  Lord  Colebidoe,  C.J.,  and  Dat,  J.) 
Db  Mattos  v.  BENjAHnr.  (a) 
Oaming — Bets    made    through    agent — Bight  ef 

principal  to  recover — Oaming  Act  1892  (55  Ftrf. 

C.9). 
The  Gaming  Act  1892  does  not  prevent  a  princifil 

from  recovering  from  an  agent  through  wkon  he 

has  made  bets  money  paid  to  the  agent  by  a  tkiri 

party  in  respect  of  the  bets. 

This  was  an  appeal  hj  the  plaintiff  from  a  jndg. 
ment  of  Mr.  Commissioner  TCerr,  in  the  CSty  of 
London  Court,  in  an  action  brought  to  reooTer 
151.  28.  8d.,  as  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff. 

The  defendant  had  been  employed  to  laake 
certain  bets  for  the  plaintiff,  and,  the  plvntiS 
winning  the  bets,  had  received  the  152.  2s.  oi.  {rom 
the  losers.  The  learned  commissioner  dismissed 
the  action  on  the  ground  that  the  bets  mst 
gaming  transactions  within  8  &  9  Yict  c.  lOV. 
8.  18,  and  that  the  plaintiff  was  therefore  ^ 
vented  by  the  Gaming  Act  1892  from  recoverring 
money  paid  in  respect  of  them. 

The  Gaming  Act  1892  (55  Yict  o.  9),  s.  1,  eoacts 
that: 

Any  promise,  express  or  implied,  to  fmj  say  pens 
any  snm  of  money  paid  by  him  under  or  in  nspact  << 
any  oontraot  or  agreement  rendered  noil  and  void  by  the 
Aot  of  the  eighth  and  ninth  Viotoria,  olupter  one  haadn' 
and  nine,  or  to  i>ay  any  smn  of  money  by  wsj  o(  ow- 
mission,  fee,  reward,  or  otherwise  in  respect  of  sny  n^ 
contract,  or  for  any  services  in  relation  therato,  or  n 
connection  theretritii,  shall  be  nnll  and  void,  sod  >° 
action  shall  be  brought  or  maintained  to  reooTsr  uf 
such  snm  of  money. 

Sect.  18  of  8  &  9  Yict.  c.  109,  enacts  that : 

All  contracts  or  agreements,  whether  by  parol"' 
writing,  by  way  of  gaming  or  wagering,  shall  be  nnO  >ti 
void.     .    .    . 

E.  H.  Carson  for  the  appellant.— Before  tte 
Oaming  Act  of  1892  there  were  betting  cases  ot 
two  different  classes  which  occasionally  a^ 
before  the  court.  To  the  one  class  belonged  esM 
like  the  present^  in  which  a  principal  in  a  bettii; 
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transaction  endeayoored  to  recover  money  paid  to 
his  agent.  Of  the  other  class,  Bead  v.  Anderson 
(51  L.  T.  Hep.  N.  S.  55;  13  Q.  B.  Div.  779)  is  a 
good  instance.  In  those  cases  the  claim  sought 
to  be  ^tforoed  was  by  the  a«ent  aeainst  a 
principal  on  whose  behalf  he  had  made  oeta  for 
the  payment  of  which  he  sought  to  be  reimbursed. 
Our  contention  is  that,  while  the  statute  covers 
the  latter  class  of  cases,  it  does  not  affect  the 
former.  In  the  court  below  the  learned  judge  of 
the  City  of  London  Court,  thinking  that  the 
intention  of  the  Legislature  was  to  put  an  end  to 
tzansactions  like  the  present,  assumed  that  the 
statute  actually  did  so ;  but,  looking  at  the  words 
of  the  Act,  there  is  absolutely  nothing  under 
which  the  present  case  could  come,  unless  it  were 
the  words  "  or  otherwise."  [He  was  stopped  by 
the  Court.] 

Cannot  for  the  respondent. — The  Act  of  1892 
has  made  a  change  in  the  position,  both  of  the 
principal  and  the  agent.  It  is  clear  that  the 
agent  cannot  sue  the  principal;  it  is  therefore 
unlikely  that  the  Le^slature  should  hare  left  the 

1>rincip>al  his  action  against  the  agent.  On 
coking  at  the  Act,  it  is  quite  clear  that  the 
words,  especially  in  the  latter  part  of  the  section, 
are  quite  wide  enough  to  support  the  view  that 
the  right  to  sue  is  taken  away  from  principal  and 
agent  alike  where  the  transactions  in  which  they 
are  concerned  are  made  null  and  void  by  the  Act 
of  8  &  9  Yict.  Nor  is  any  injustice  done  in  a 
case  like  the  present,  if  this  is  the  true  interpreta- 
tion  of  the  Act.  It  is  not  as  if  the  defendant  had 
received  money  from  the  plaintiff  in  order  to 
make  the  bets,  and  then  refused  to  account  to 
him  for  the  money  won.  The  bets  were  made 
with  the  defendant  s  own  money.  If  he  had  lost, 
he  would  have  been  deprived  by  the  Act  of  any 
remedy  against  his  principal.  In  the  same  way, 
now  that  he  has  won,  he  is  protected  by  the 
statute  against  any  action  the  plaintiS  may  bring 
gainst  him. 

Lord  CoiiEBiDOE,  O.J. — ^I  cannot  entertain  a 
doubt  on  this  matter.  The  Act  of  Parliament 
did  what  was  reasonable  and  right.  It  made  all 
parte  of  the  transactions  to  which  it  applies 
ill^al,  including  the  act  of  a  person  who,  as  a 
oommission  agent,  effects  an  illegal  contract. 
That  is  perfectiy  right  and  reasonable.  But  it 
did  not  go  on  to  enable  a  person  who  has  received 
money  on  behalf  of  another  to  retain  it  for  his 
own  use.  It  did  not  enact  that,  if  a  sum  of  money 
is  paid  by  A.  to  G.  to  pay  over  to  B.,  B.  may  set 
them  both  at  defiance,  and  put  the  monety  into 
his  own  pocket.  I  have  no  hesitation  in  saying 
that  the  judgment  must  be  reversed. 

DAT,  J.-I  agree.  Appedl  alhywed. 

Solidtors  for  the  appellant,  Doai,  BmaeiU,  and  Co. 
Solicitor  for  the  respondent,  Forteoui. 


QUEEN'S    BENCH    DIVISION,  IN   BANK- 
RUPTCY. 
Monday,  March  12. 
(Before  Williams,  J.) 
Be  Bktts  and  Cbaiq;    Ex  parte  The 
Tbttstee.  (a) 
Bankruptcy — Solicitors'  costs  —  Verbai  agreement 
roith  debtors  to  conduct  their  defence — Petition 
— Order  on  solicitors  to  refund. 

Debtors  entered  into  a    verbal    agreement    with 

solicitors  to  d^end  them  on  a  criminal  charge, 

■  and  also  to  look  after  their  btuiness  affairs,  and 

paid  to  the  solicitors  a  sum  of  2502. 
The  solicitors  had  at  the  tims  no  knowledge  cf  any 
act  of  bankruptcy  having  been  committed  by  the 
d^tors. 
Subsequently  the  debtors  presented  their  petition, 
and  on  bankruptcy  ensuing  the  trustee  claimed 
from  the  solicitors  the  return  of  the  money. 
Meld,  that  the  solieitors'  authority  was  determined 
by  the  presentation  of  the  bankruptcy  petition, 
and  that,  subject  to  any  claim  for  coats  vneurred 
prior  to  thai  date,  the  solicitors  must  repay  the 
motley  to  the  estate. 
This  was  a  motion  for  an  order  that  Messrs. 
Irvine,  Hodges,  and  Borrownum,  solicitors,  should 
pay  over  to  the  .trustee  in  bankruptoy  a  sum  of 
2502.  received  by  them  from  the  debtors. 

The  debtors  wei'e  shipowners,  and  on  the  29th 
June  prior  to  their  banki-uptey  they  were  arrested 
on  certain  charges  of  fraud,  and  on  the  same  day 
an  interview  took  place  between  the  debtors 
and  the  respondents  Messrs.  Irvine,  Hodges,  and 
Borrowman,  solicitors,  at  which  the  solicitors 
undertook  to  conduct  the  debtors'  defence  and  to 
look  after  their  affairs,  in  return  for  a  sum  of 
2502.,  which  was  then  paid  to  the  solicitors ;  thib 
agreement  was  verbal.  The  solicitors  h{Mi  no 
notice  at  the  time  of  any  act  of  bankruptcy 
having  been  committed  by  the  debtors.  On  the 
4th  July  the  debtors  presented  their  own  petition. 
A  Mr.  Arthur  Cooper  was  appointed  special 
manager  of  the  property,  and  on  bankruptoy 
ensuing  on  the  15tli  July  Mr.  A.  Cooper  was 
appointed  trustee  of  the  bankrupte'  estate.  The 
bankrupte'  defence  was  conducted  and  their  busi- 
ness affairs  were  looked  after  by  the  respondente 
down  to  the  8th  Aug.,  and  the  respondents 
expended  in  out-of-pocket  expenses  682.  On  the 
2^d  Aug.  Mr.  A.  Cooper  died,  and  his  brother 
Mr.  E.  Cooper  was  appointed  trustee.  Mr. 
Hodges  and  his  clerk  were  now  called  as  witnesses, 
and  deposed  that  an  interview  took  place 
between  Mr.  Hodges  and  Mr.  A.  Cooper  after  the 
4th  July  and  before  the  8th  July,  and  that  in  the 
course  of  that  interview  Mr.  Hodees  mentioned 
to  Mr.  Cooper  that  he  had  received  money  from 
the  banki-upte,  but  nothing  was  said  about  an 
agreement ;  that  Mr.  A.  Cooper  knew  Mr.  Hodges 
was  defending  the  bankrupts,  and  that  he  never 
while  alive  requested  the  return  of  the  money; 
that  there  were  six  hearings  at  the  police-court, 
and  that  they  believed  Mr.  A.  Cooper  was  there 
on  each  occasion ;  that  the  Chartered  Bank  of 
India  and  China  were  prosecutors;  that  Mr. 
Cooper  hadallthe  bankrupte'  books  including  their 
cheque-book  counterfoils. 

The  trustee  applied  that  the  respondente  might 
be  ordered  to  repay  the  balance  of  the  2502.,  after 
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deducting   their   costs   up   to   the  date  of  the 
petition. 

Jtfwtr  Maeketuie  for  the  trustee. — ^This  mone j 
ought  not  to  be  retained  by  the  solicitors.  The 
question  seems  to  be  reallj,  Was  this  money 
urevocably  the  solicitors'  money,  or  was  it  in 
their  hands  merely  to  meet  f\irther  costs  P  If  the 
latter,  it  belongs  to  the  creditors ;  if  the  former, 
then  JRe  Charlwood ;  Ex  parte  The  Trustee  (70 
L.  T.  Rep.  N.  S.  383;  (1894)  1  Q.  B.  643)  wiU 
apply.  l!ne  agreement  here  was  merely  verbal,  it 
was  not  a  binding  agreement  under  sect.  4  of  the 
Attorneys  and  Solicitors  Act  1870  (33  &  34  Vict, 
c.  28) ;  it  did  not  bind  either  party.  The  money 
was  therefore  not  iirevocably  the  solicitors'  money, 
and  they  must  now  account  for  it.  Re  PoUitt ; 
Ex  parte  Mirurr  (67  L.  T.  Rep.  N.  S.  716 ;  (1893) 
1  Q.  B.  175,  466),  turned  on  the  revocability  of  the 
employment,  and  it  was  said  that  bankruptcy  put 
an  end  to  the  employment.  In  Re  Leiois ;  Exparte 
Mtmro  (35  L.  T.  Rep.  N.  S.  857 ;  1  Q.  B.  Diy.  724), 
the  money  was  paid,  and  the  solicitor  agreed  to 
conduct  the  d^ence  for  300Z.,  but  the  client 
afterwards  revoked  the  agreement. 

Reed,  Q.C.  and  Hansell  for  the  solicitors,  respon- 
dents.—The  solicitors  not  only  defended  the 
bankrupts,  but  looked  after  their  business  as 
shipowners,  and  ought  to  be  allowed  to  retain 
their  2502.  The  agreement  here  was  a  binding 
one,  as  the  solicitors  were  bound  to  defend  the 
bankrupts.  They  had  no  knowledge  of  any  act 
of  banfanptcy,  or  even  of  the  monetary  position 
of  the  bankrupts  when  the  bargain  was  made. 
They  had  never  acted  for  them  before.  The 
mere  accident  that  there  was  no  signed  agree- 
ment cannot  affect  the  matter;  the  solicitors 
could  have  got  no  more ;  they  bargained  to  do 
the  work,  they  did  it,  and  the  chent  got  the 
benefit.  In  Re  PoUiit  there  was  a  simple  deposit, 
the  money  remained  the  client's  money,  it  was  not 
actually  paid  over  ;  further,  the  services  were 
rendered  to  the  estate.  Here  there  was  a  personal 
right  in  the  bankrupts  to  be  defended  which  they 
could  insist  on  being  carried  out,  and  the  trustee 
could  not  have  prevented  it.  Beckham  v.  Brake 
(2  H.  L.  Gas.  679)  shows  that  the  right  to  enforce 
the  contract  remained  in  the  bankrupt,  and 
not  in  the  trustee,  and  Re  Lewis  shows  that  the 
money  could  not  be  sued  for.  Next,  on  the 
evidence  it  is  clear  that  the  trustee  stood  by  ;  he 
was  appointed  on  the  15th  July,  he  knew  that 
the  respondents  were  acting  for  the  bankrupts, 
and  he  never  revoked  the  agreement ;  the  money 
paid  by  the  bankrupt,  therefore,  remained  the 
property  of  the  solicitors  until  revocation  by  the 
trustee.  In  any  event  the  trustee  cannot  recover 
more  than  the  balance  after  deducting  the  taxed 
costs  up  to  petition  filed.  Ijastly,  if  Re  BiruHair ; 
Ex  parte  Payne  (53  L.  T.  Rep.  N.  8.  767 ;  16 
Q.  B.  Div.  616)  is  right,  their  liberty  was  in 
jeopardy,  and  they  were  entitled  to  expend  this 
money  on  their  defence. 

Muir  Mackemie. — We  have  always  offered  to 
allow  the  respondents  their  costs  of  all  work  done 
before  revocation ;  i.e.,  before  petition : 

Be  Spackman;  Ex  parte  Hay,  62  L.  T.  Bep.  N.  S. 
266. 

Williams,  J. — This  raises  a  question  of  some 
importance,  and  I  should  have  been  anxious  to 
give  the  matter  further  consideration  had  it  not 
been  that  this  kind  of  question  has  often  been 


before  the  courts  of  late.  On  the  facts  it  is  {daia 
that  the  sum  of  250Z.  was  simply  pud  to  tlie 
solicitors  against  charges  to  be  incurred  for  pro- 
fessional services  to  be  rendered  by  the  solicitors. 
In  my  judgment  the  solicitors'  authority  «w 
determined  on  the  bankruptcy  petition  befaig 
presented.  It  seems  to  me  that,  subject  to 
any  claim  for  costs  incurred  before  then,  tiie 
solicitors  are  liable  immediately  to  pay  tiiis  sum 
over  to  the  estate.  Mr.  Hansell  Med  to  make 
use  of  the  case  of  Beckham  v.  Drake  to  avoid 
these  conclusions.  There  is  nothing  in  that  case 
to  show  that  the  assignees  in  bajikruptcy  would 
not  have  the  right  immediately  to  determine  any 
authority  given  by  the  bankrupt  to  an  agent  to 
expend  money  for  him,  even  though  such  money 
was  originally  deposited  with  the  agifflit  to  be  spent 
on  matters  personal  to  the  bankrupt.  I  should  like 
to  be  able  to  decide  in  favour  of  the  solicitors, 
for  it  is  an  extremely  hard  case,  and  it  was  for 
this  reason  that  I  allowed  evidence  to  be  called  to 
see  if  thera  was  any  acquiescence  by  the  trustee 
in  those  services  being  rendered,  as,  if  I  found 
that  in  fact  there  was  such  acquiescence,  I  should 
have  been  able  to  decide  this  in  favour  of  the 
solicitors,  with  the  result  that  the  trustee  might 
have  been  obliged  to  repay  the  money  to  the 
estate.  I  trust  that  something  may  be  done  to 
remedy  the  law  in  this  respect,  for  at  present  it 
is  extremely  hard  upon  bankrupts,  and  on  solici- 
tors, accountants,  and  others  who  may  render 
services  to  a  bankrupt  at  a  time  when  he  a 
struggling  against  a  criminal  charge. 

Solicitors  for  the  applicant,  Clarke,  Battiins, 
and  Co. 

Solicitors  for  the  respondent,  Jrotne,  Hodget, 
and  Borrounnan. 


PROBATE,  DIVORCE,  AND  ADMIBALTT 

DIVISION. 

ADMIBA.LTY    BUSINESS. 

Jan.  16,  20,  22,  and  23. 

(Before  Babnes,  J.) 

The  Celtic  King,  (a) 

Mortgage — Prior  charter — Sole  by  mortgageet— 
Righi  of  purchaser  with  notice  of  skip's  engage- 
ments— Delivery  up  of  certificate  of  region/ — 
Merchant  Shipping  Act  1854,  s.  50. 

A  shipowner  agreed  with  the  defendants  to  prmndt 
a  ship  {then  building)  which  should  be  run  and 
worked  by  them  in  their  line  under  their  control 
and  discretion.  The  agreement  xoas  to  eoniinae 
in  force  for  five  years,  and  was  to  be  binding  m 
the  owner's  executors  and  administrators.  Tkt 
ship  was  completed  and  registered  on  the  2ri 
Jan.  1891.  On  the  Bih  Jan.  in  the  same  year 
she  was  mortgaged  by  the  owner  to  a  company  to 
secure  an  account  current.  The  mortgagees  had 
no  notice  of  the  engagements  subsisting  with  the 
defendants.  On  the  30th  Nov.  1892  the  ottmer 
gave  a  second  mortgage  on  the  ship  to  the  plf**'^ 
tiff  to  seewre  an  aceouni  cwrrent.  The  pwMif 
was  aware  of  the  existence  of  the  contract  triu 
the  defendants,  and  inferred  that  the  terms  teen 
onerous. 

On  the  nth  Oct.  1893  the  owner  died,  and  Iht 
first    mortgagees  took  possession  of  the  skip, 

(a)  Bsported  \>j  Bdilib  AanMALL,  Saq.,  Buruter^t-L**- 
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and  trantferred  her  by  a  biU  of-tdle  to  the 
plaiHtiff.  At  the  time  of  the  eale  the  plaintiff 
knew  the  terms  of  the  agreement  tmder  which  the 
ship  VMts  being  worked  in  the  defendants'  line. 
Buotequently  the  plaintiff  entered  into  a  contract 
to  tell  the  ship  to  a  firm  which  knew  the  nature 
of  the  contract  with  the  de/endanfe. 

The  plaintiff  moved  for  an  order  OuU  the  d^endants 
ahotUd  dtuiver  up  to  him  the  certificate  of  registry 
of  the  ship.  It  was  agreed  to  turn  the  motion 
into  the  trtal  of  the  action  tnthovt  pleadings,  and 
that  the  defendants  should  he  taken  to  have 
applied  for  an  injunction  restraining  the  plaintiff 
fnrm,  dealing  with  the  ship  in  a  manner  contrary 
to  the  provieions  of  the  agreement. 

Held,  that  the  plaintiff  was  entitled  to  have  the 
certificate  of  registry  deiivered  up  to  him. 

The  defendants'  applieati^i  for  an  injunction  re- 
fused upon  the  ground  that  the  first  mortgagees, 
who  had  no  notice  of  the  ship's  engagemenU,  were 
entitled  to  recdise  their  security  by  setting  the 
ship  free  of  her  engagements,  and  that  the  plain- 
tiff',  although  he  had  notice  of  her  engagements, 
was  entitled  to  the  <ame  rights  as  were  possessed 
by  his  vendors,  the  first  mortgagees. 

This  was  a  motion  that  the  defendants,  who  were 
the  charterers  of  the  steamship  Celtic  King, 
should  forthwith  deliver  np  to  the  plaintiff,  Mr. 
Frank  Boss,  the  registered  owner  of  the  Celtic 
King,  her  certificate  of  registry,  and  in  the  alter- 
native for  an  injunction  against  the  further  deten- 
tion of  the  certificate  hj  the  defendants. 

It  was  agreed  at  the  hearing  that  the  defendants 
should  be  taken  to  have  moved  for  an  injunction 
restraining  the  plaintiff  from  dealing  with  the 
ship  in  derogation  of  certain  agreements  entei-ed 
into  with  the  defendants  by  William  Boss,  the 
deceased  brother  of  the  plalntifE,  whilst  the  ship 
was  building.  In  the  year  1889  Mr.  William  Boss 
entered  into  an  agreement  with  the  defendants  to 
provide  them  with  two  steamers  to  be  run  in  their 
line.  One  of  these  steamers  was  the  Celtic  King. 
She  was  to  be  fitted  up  for  the  frozen  meat  trade, 
and  the  defendants  were  to  have  all  the  powers  of 
a  charterer  of  a  vessel  chartered  on  time  charter. 
The  agreement  was  to  remain  in  force  for  five 
years. 

The  Celtic  King  was  completed  and  registered 
in  Jan.  1891,  and  was  within  two  days  of 
registration  mortgaged  by  Mr.  William  Boss  to  the 
Marine  Securities  Corporation  Limited,  who  had 
no  notice  of  the  arrangement  with  the  defendants. 
The  plaintiff,  Mr.  Fra^  Boss,  in  1892,  became  the 
second  mortgagee  of  the  Celtic  King,  he  at  that 
time  knowing  that  she  was  being  employed  by 
Qie  defendants  under  some  agreement  with  Mr, 
William  Boss,  the  terms  of  wUch  he  inferred  to 
be  onerous. 

Mr.  William  Boss  died  in  Oct.  1893,  and  a  few 
days  after  his  death  the  Marine  Securities  Corpo- 
ration, the  first  mortgagees,  took  possession  of 
the  sidp.  In  December  of  the  same  year  the 
corporation  transferred  her  by  bill  of  sale  to  the 
plaintiff,  who  at  this  time  was  fully  aware  of  the 
terms  of  the  agreement  with  the  defendants. 

In  Dec.  1893  the  plaintiff  entered  into  a  contract 
to  sell  the  Celtic  King  to  Messrs.  AUport  and 
Hughes,  who  were  also  aware  of  the  terms  of  the 
agreement  under  which  she  was  employed  in  the 
defendanto'  line,  and  applied  for  the  certificate  of 
v^istry.    The  defendtmts  refused  to  part  with 


the  certificate,  alleging  that  they  required  it  for 
the  puirpose  of  the  vessel  being  navigated  in  thdr 
line. 

The  plaintiff  now  moved  for  an  order  that  the 
defendants  should  deliver  up  to  him  the  certificate 
of  registry  of  the  ship.  At  the  suggestion  of  the 
learned  judge  it  was  agreed  that  the  defendants 
should  be  tuen  to  have  applied  for  an  injunction 
restraining  the  plaintiff  from  dealing  with  the 
ship  in  derogation  of  the  agreement  between  Mr. 
William  Boss  and  the  defendants,  and  further,  to 
tam  the  motion  into  the  trial  of  the  action  without 
pleadings. 

An  application  on  behalf  of  Messrs.  Allport  and 
Hughes  to^be  made  parties  with  a  view  to  de- 
termining their  rights  was  opposed  by  the  defen- 
dants, and  the  learned  judge  declined  to  make  an 
order. 

Sir  Walter  Phillimore  and  Lauriaton  Batten  for 
the  plaintiffs. — The  plaintiff  is  entiUed  to  the 
original  object  of  the  motion,  namely,  the  certifi- 
cate. He  IS  the  owner,  and  no  one  can  hold  it  as 
against  him.  Sects.  43  and  50  of  the  Merchant 
Snipping  Act  1854  support  this  contention.  The 
certificate  is  subject  to  no  lien : 
CMison  V.  Ingo,  6  Hare,  112. 

Secondly,  the  plaintiff  or  his  vendee  is  entitled  to 
navigate  this  ship,  because  he  derives  his  title  from 
the  original  mortgagees,  who  had  no  notice  of  the 
contract.  Thirdly,  the  decision  in  De  Mattos  v. 
Gibson  (28  L.  J.  165,  498,  Oh.)  goes  too  far. 

Bigham,  Q.O.  and  J.  A.  Samilton  for  the  defen- 
dants.— The  rule  in  Collins  v.  Lamport  (34  L.  J. 
Ch.  196)  applies  to  the  case  of  a  contract  entered 
into  before  the  mortgage  as  well  as  to  a  contract 
entered  into  after  it.  On  this  point  the  question 
of  notice  is  immaterial.  It  is  also  contended  tluit 
a  person  who  stands  in  the  position  of  a  mort- 
gagee— having  the  equitable  right — affected  with 
notice  of  a  condition  of  things  which  makes  it 
inequitable  for  him  to  avail  himself  of  his  security, 
cannot  improve  his  position  by  buying  up  the  title 
of  the  &cat  mortgagee.  Further,  the  court  will 
not  order  the  delivery  up  of  the  certificate  where 
it  appeai-B  that  it  is  to  be  used  for  an  illegitimate 
purpose,  as  in  this  case  to  defeat  the  agreement : 

Collins  V.  LampoH,  11  Jot.  N.  S.  1 ;  34  L.  J.  196, 

Ch.; 
The  Vindobala,  60  L.  T.  £ep.  K.  S.  657 ;  13  P.  D. 

42 ;  6  Asp.  Mar.  Law  Gas.  376 ; 
De  Mattoi  v.  Oibaon,  28  L.  J.  165,  498,  Ch. ; 
Lumley  v.  Wagner,  1  De  O.  M.  ft  G.  604  ;  21  L.  J. 

898,  Ch. 

Assuming  the  phuntiff  to  be  bound  b^  the  con- 
tract, he  is  not  entitied  to  interfere  with  its  per- 
formance unless  he  can  show  that  his  security  is 
prejudiced  by  the  contract : 
The  Fanchon,  5  P.  Div.  173. 

With  respect  to  the  second  point,  there  are  no 
cases  to  be  found  in  which  second  mortgagees  with 
notice  have  bought  the  first  mortgagee's  title  in 
the  case  of  ships.    They  referred  to 

Fisher  on  Hort^ges,  4tii  edit.,  p.  611 ; 
Hiles  V.  Moore,  15  Beav.  175  ; 
Waioughby  v.  WHUmghby,  1  T.  B.  763. 

[Babnbs,  J. — ^But  those  are  all  oases  of  tacking.] 
We  submit  that  the  first  mortgagees,  though  they 
could  transfer  to  anyone  else,  cannot  do  so  to  the 
plaintiff.    We  ask  for  an  injunction  restraining 
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the  pluntiff  or  Ms  aeents  from  sailing  or  per- 
mittang  the  sailing  of  the  ship  contrary  to  the 
proTiaions  of  the  agreement. 

Sir  Walter  PhiUimore,  in  reply,  cited 
37  A  38  Yiot.  o.  78,  8.  7,  as  repealed  by  38  *  39 

Viot  0.  87,  8.  129  J 
White  and  Tador,  Leadingr  Cases  in   Eqoity,  6th 

edit.,  ToL  2,  p.  43. 

This  is  a  case  of  sale  hj  the  first  mortgagee,  and 
is  not  tacking  at  all.  The  rule  in  Tidk  Y.Moxhay 
(2  Ph.  774;  18  L.  J.  83,  Ch.)  is  applied  to  persons 
by  Lumley  v.  Wagner  (21  L.  J.  898,  Ch.),  and  to 
things  by  De  MaUos  v.  Qibttm  (28  L.  J.  165,  498, 
Oh.).  In  the  present  case  the  mortgagee  voiild 
not  necessarily  know  that  the  ship  had  engage- 
ments, as  the  mortgage  was  ananged  before  tne 
ship  was  registered,  or  had  a  name.  Without 
notice  no  one  would  expect  that  a  ship  was  running 
in  a  particular  line  for  three  years.  Assuming  the 
plaintiff  to  be  boimd  by  the  contract,  such  a  con- 
tract does  prejudicially  affect  the  mortgagee's 
security.  [Babnbs,  J. — ^What  is  the  position  of 
a  mortgagee  taking  a  mortgage  of  a  vessel  under 
charter  P]  ,  There  is  no  privi^  of  contract  between 
himself  and  the  charterer.  U,  however,  the  vessel 
is  at  sea  with  goods  on  board,  he  may  become 
bailee  of  such  goods ;  and  if  the  vessel  is  in  port 
ready  to  load,  he  may  be  taken  to  be  fixed  with 
constructive  notice  of  the  contract,  and  thus 
brought  within  the  rule  in  Collins  v.  Lamport.  So 
far  from  a  purchaser  being  necessarily  subject  to 
the  engagements  of  the  ship,  he  cannot  sue  on  the 
charter-party : 

BpUdt  V.  Bowles,  10  East,  279. 

Even  if  De  Maitos  v.  Oibson  is  good  law  this  case  is 
wider,  and  no  injunction  should  be  granted : 

Whitwood  Chemical  Company  v.  Hardman,  (1891) 
2  Ch.  416. 

SIabnbs,  J. — ^In  all  the  cases  the  person  by  whom 
e  contract  could  be  performed  was  in  existence ; 
here  WiUiam  Ross  is  dead,  and  his  estate  is  being 
administered  in  chancery.  This  might  have  con- 
siderable weight  in  my  judgment.!  There  is  no 
such  equity  as  suggested  by  the  defendants.  The 
only  equity  is  that  defined  in : 

Braudlyn  v.  Ord,  1  Atk.  571 ; 

Lowtlier  v.  Carlton,  2  Atk.  241 ; 

Sweet  V.  Boutheite,  2  Bro.  C.  Cas.  66^ 

IP  Queen  v.  Farquhar,  11  Ves.  467. 

The  injunction  sought  for  is  in  any  case  too  wide. 
The  omy  order  that  could  be  made  would  have  to 
be  limited  by  Collins  v.  Lamport.  The  present 
plaintiff  has  sold  disclosing  these  conti-acta  to  his 
vendee,  and  there  is  nothing  from  which  he  can  be 
restrained. 

Baskes,  J. — This  action  was  commenced  on  the 
12th  inst.,  and  by  the  arrangement  made  between 
the  parties — an  arrangement  which  is,  I  think,  to 
be  regarded  as  most  businesslike— I  have  been 
enabled  in  a  very  short  time  after  the  writ  was 
issued  to  hear  the  whole  case  as  between  these  two 
parties,  and  to  dispose  of  all  the  questions  which 
are  raised  between  them.  It  seems  to  me  that  the 
case,  even  confined  to  the  two  parties  who  are 
actually  before  me,  raises  some  rather  important 
questions,  and  I  think  that  these  questions  have 
been  extremely  ably  argued.  The  plaintiff's  case 
is  that  he  desires  delivery  up  of  the  certificate 
of  registry  of  the  steamship  Cfeltie  King,  of  which 
he  is  the  registered  owner,  which  certificate  is  in  I 


the  possession  of  the  defendants  and  held  by  them. 
The  matter  of  that  claim  having  been  brouglit 
before  me  on  motion,  it  appeared  that  the  icsl 
question  it  was  intended  to  raise  in  substance  was 
whether  or  not  this  vessel  was  stall  bound  by 
arrangements  made  between  her  former  owner  ai 
the  l^ser  Line,  so  that  the  plaintiff  should  not 
be  able  to  have  the  certificate  without  sedn^  that 
those  arrangements  were  carried  out.  It  vu 
thereupon  agreed  to  turn  the  motion  into  the  tiial 
of  the  action  without  pleadings,  and  that  til 
questions  between  the  parties  should  be  dispoKd 
of  as  if  the  plaintiff  had  made  whatever  claim  he 
was  entitled  to  make,  and  as  if  the  defendants 
had  made  any  claim  they  were  entitled  to  nake. 
Their  claim,  according  to  the  argument  of  Mr. 
Bigham,  partly  consisted  of  an  answer  to  tlie 
application  for  the  delivery  of  the  certificate  hj 
suggesting  that  it  ought  not  to  be  delivered  imder 
the  circumstances ;  and  that  if  it  were  delivered 
there  ought  to  be  an  injunction  against  Mr.  Frank 
Boss,  the  plaintiff,  to  the  effect  that  he  and  Im 
agents  should  be  restrained  from  sailing,  or  per- 
mitting the  sailing,  of  the  ship,  oontraiy  to  the  pro- 
visions of  the  agreement  which  I  have  refened  to. 
Therefore,  whatever  the  precise  form  in  which  it 
is  asked,  it  means  that  Mr.  Frank  Boss  shall  be 
restrained  from  in  anv  way  dealing  with  or  dis- 
posing of  this  ship  without  seeins  and  arraiiging 
that  she  shall  not  be  used  outside  and  indepen- 
dently of  the  agreement  with  the  Tyser  Cue. 
The  M«ts  which  give  rise  to  the  question  are  these : 
Mr.  William  Boss  was  about  to  build  two  steamen, 
and,  on  the  19th  Auk.  1889,  he  entered  into  aa 
agreement  with  Mr.  W.  H.  Tyser,  on  behalf  of  a 
company  about  to  be  formed,  with  the  object  of 
establishing  a  line  of  Bteamships  to  be  called  the 
Tyser  Line.  That  agreement  recites  that  Mr. 
William  Ross  had  agreed  to  provide  at  least  tvo 
steamers  to  be  run  by  the  company,  as  part  d 
their  line,  on  the  terms  mentioned  ;  and  uie  tm> 
steamers  were  referred  to  as  being  in  couiee  of 
building.  One  of  them  was  the  Celtic  KiM- 
The  agreement  provided  that  Ross  and  Co.,  wbioi 
I  suppose  is  the  firm  of  Mr.  William  Boss,  ahonld 
at  their  own  expense  cause  and  procure  botb 
steamers  to  be  duly  completed  and  ready  for  eea, 
and  fitted  with  refrigerating  machinery,  and  in- 
sulating chambers  (which  should  not  be  removed 
from  the  vessel  during  the  currency  of  the  agree- 
ment except  by  mutual  consent)  provided  by  the 
company,  and  capable  of  carrying  about  900  or 
low  tons  weight  of  frozen  meat  each.  Then  there 
are  various  provisions,  including  one  by  wbidi 
Ross  and  Co.  are  to  have  the  rignt  to  substittite 
vessels  of  equal  size  and  power  for  those  specified 
It  is  provided  that  the  steamers  should  be  nn 
and  worked  by  the  company,  and  for  that  pnipoee 
they  are  to  be  under  the  control  and  direciiaa  of 
the  company,  who  are  to  have  all  such  poven  vA 
discretion  as  a  charterer  would  have  if  tto 
steamers  had  on  time  charter  been  chartered  t» 
the  company.  Nevertheless  the  agreement  «« 
not  to  be  deemed  to  constitute  the  company  '*" 
charterers  of  the  steamers,  or  as  incurring 
liabilities  as  such,  but  the  position  was 
the  steamers  were  being  worked  on  account 
at  the  cost  and  risk  in  all  respects  of  Bom  •» 
Co.,  as  owners,  as  if  on  each  voyage  the  ^'"'^ 
were  laid  on  the  berth  for  loading  on  o'^""^ 
account,  the  company  occupyiiw  tb  von&njif 
loading  brokers  or  agents,  wiUi  the  ad^ti*** 
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control  provided  for.  Nothing  in  the  agreement 
was  to  interfere  with  the  righ£  reaerred  to  Boss 
and  Co.  in  the  agreement  of  same  date  between 
themeelres  and  the  Tyser  Line.  The  latter  agree- 
ment, it  is  stated,  is  not  material.  In  the  next 
clause  the  company  are  to  use  their  best  possible 
endeaTonrs  to  secure  profitable  employment  for 
the  Tessels,  and  for  that  purpose  thej  hare  power 
to  charter  the  vessels,  and  to  make  arrangements 
for  loading  or  for  pooling  the  earnings.  There 
are  a  great  many  provisions  about  accoimts  and 
agents,  and  Boss  and  Go.  appear  to  have  the 
power  of  appointing  the  captains,  though  there  is 
a  provision  that  if  there  is  any  objection  on  the 
part  of  the  company  thev  can  remove  them.  Then 
there  is  a  provision  for  tne  amount  of  commission 
to  be  paid  by  Boss  and  Co.  to  the  company, 
and  the  agreement  is  to  continue  in  force  as 
regards  each  of  the  steamers  for  five  years.  The 
agreement  is  to  continue,  notwithstanding  changes 
in  the  firm  of  Boss  and  Co.,  and  is  to  be  binding 
on  Mr.  Boss'  executors  and  administrators.  This 
agreement  was  adopted  by  the  compan;^  on  the 
loth  Sept.  1889,  and  it  was  provided  that  it  should 
be  bindmg  upon  Boss  and  Co.  and  the  company, 
the  company  being  in  existence  at  this  date. 
Athongh  these  agreements  were  made  in  1889,  the 
Celtic  King  was  not  completed  and  registered 
until  the  3rd  Jan.  1891,  and  on  the  5th  Jan.  of 
that  year  she  was  mortgaged  by  Mr.  William  Boss 
to  the  Marine  Securities  Corporation  Limited,  to 
secure  an  account  current.  That  mortgage  was 
registered  on  the  6th  Jan.  1891.  The  agreement 
for  that  mortgage  was,  I  think,  to  secure  the  sum 
of  30,0002.  It  appeared  from  the  evidence  that  that 
arrangement  was  made  in  Dec.  1890,  some  time 
prior  to  the  register  of  the  ship,  though  the  actual 
mortgage  was  not  completed  untU.  the  ship  had 
been  registered.  1  think  it  is  clear  that  at  that 
time  the  mortgagees  had  no  notice  of  the  contracts 
of  1889  with  the  Tyser  Line.  The  secretary  of 
the  corporation  has  been  called,  and  the  effect  of 
his  evidence  is  that  there  was  no  notice  of  these 
contracts  by  the  mortgagees,  and  that  the  mort- 
gage was  taken  because  the  board  thought  it  was 
a  &ir  ship  and  the  advance  a  very  good  one,  and 
there  was  nothing  in  the  discussion  except  as  to 
what  sort  of  a  ship  she  was.  The  next  transaction 
was  a  mortgage,  dated  the  30th  Nov.  1892,  which 
was  a  mortgage  from  William  Boss  to  Frank 
Ross,  the  present  plaintiff,  to  secure  an  account 
current,  so  that  Frank  Boas  became  the  second 
mortgagee  of  the  ship.  It  is  importfint  to  notice 
that  at  the  time  when  he  took  tne  second  mort- 
gage, according  to  the  admissions  contained  in  a 
letter  by  the  solicitors  of  the  17th  Jan.,  the  plain- 
tiff was  aware  that  the  vessels  were  being  employed 
by  the  defendants  under  some  agreement  between 
them  and  Mr.  William  Boss,  and  that  the  plain- 
tiS,  though  he  did  not  know  the  terms  ox  the 
iigreenient,  had  inferred  that  they  were  onerous. 
The  vessel  seems  to  have  been  employed  in  the 
Tyser  Line  from  shorUy  after  her  completion 
until  the  month  of  October  in  last  year,  and  Mr. 
Tyser  stated  that  at  the  present  time  there  were 
no  subsisting  agreements  specifically  relating  to 
this  ship  for  the  carriage  of  goods  out  or  home 
by  her,  but  that  she  formed  one,  I  think,  of  six 
snips  which  ran  in  the  line,  and  that  having  made 
general  agreements  for  the  carriage  of  goods  they 
expected  him  to  carry  out  those  engagements, 
putly  by  the  use  of  this  ship,  as  well  as  by  the 
ToLIXX^K.S.,  1806. 


others.  That  is  the  state  of  affairs  when  Mr. 
William  Boss  died  on  the  17th  Oct.  1893.  On  the 
24th  Oct.  the  Marine  Securities  Corporation  took 
possession  of  the  ship,  and  I  understand  from  the 
evidence  that  then,  or  at  any  rate  before  the  sale 
to  Frank  Boss,  which  occurred  later  on,  Mr. 
William  Boss  was  in  default  under  his  mortgage 
to  them.  Mr.  William  Boss'  will  appears  to  have 
been  proved  by  one  executor,  and  it  is  stated  that 
an  action  has  been  brought  in  the  Chancery 
Division  by  Mr.  Frank  Boss,  for  the  administra- 
tion of  his  estate.  Sometime  between  the  death, 
of  Mr.  WUliam  Boss  and  the  end  of  the  year,- 
negotiations  took  place  between  Mr.  Frank  Boss . 
and  the  representatives  of  the  Tyser  Line  with  a-. 
view  to  the  future  employment  of  this  ship  on 
terms  which  appear  to  oe,  and  I  think  Mr.  Tyser,- 
stated  they  were,  somewhat  more  favourable  to  . 
the  shipowners  than  the  arrangements  embodied 
in  the  original  agreement.  These  negotiations . 
seem  to  have  resuUed  in  notUiu;,  but  on  the  4th 
Nov.  there  is  a  letter  from  the  Tyser  Line  to  the 
Marine  Securities  Corporation,  in  which  they  refer 
to  the  agreement  with  them,  which  it  is  said  iu 
that  letter  the  Marine  Securities  Corporation  were 
familiar  with.  But  the  corporation  on  the  6th 
Nov.  disclaim  any  familiarity  with  the  terms  of 
the  agreement,  and  say  it  cannot  in  any  way 
affect  or  prejudice  their  rights  as  first  mortgagees, 
and  that  if  the  Tyser  Line  entertain  a  contrary 
opinion  they  are  referred  to  their  solicitors.  Mr. 
Frank  Boss  seems  to  have  entered  into  negotia- 
tions with  the  Marine  Securities  Corporation  for 
the  purchase  of  the  ship  and  one  or  two  others, 
and  on  the  6th  Dec.  1893  she  was  transferred  by 
bill  of  sale  from  the  corporation,  acting  as  mort% 
gagees  under  their  power  of  sale  on  the  default, 
of  the  original  owner,  to  Mr.  Frank  Boss,  and 
mortgaged  by  Mr.  Frank  Boss  on  the  same  day 
to  the  corporation  to  secure  a  cmrent  account. 
That  transaction  was  the  result  of  two  agree- 
ments of  the  6th  Deo.,  by  which  Mr.  Frajik  Boss, 
bought  this  ship  and  two  others,  and  as  part  of 
the  transaction  granted  a  mortgage  upon  the 
CeUie  King  for,  I  think,  22,0001.  The  transaction, 
appears  to  have  been  a  bond  fide  one,  and  I  cannot 
help  thinking  that  the  Marine  Securities  Corpo- 
ration, on  the  death  of  Mr.  William  Boss,  required 
a  proper  mortgagor  to  deal  with  in  the  future 
navigation  of  the  ship.  The  net  result  was  that 
Mr.  Frank  Boss  became  the  owner  of  the  Celtic 
King,  with  a  mortgage  upon  her  to  the  corporation, 
which  has  now,  I  think,  been  brought  down  to. 
the  extent  of  having  only  750Z.  due  upon  it.  The 
vessel  herself  lay  here  from  October  until  now. 
and  then  this  dispute  is  brought  to  a  crisis.  I 
have  pointed  out  what  the  plaintiff's  knowledge 
was  at  the  time  he  took  hia  m,ortgage,  and  it  is 
admitted  that  before  he  purchaMd  from  the 
Marine  Securities  Corporation  he  knew  all  about 
these  agreements  with  the  Tyser  Line,  and  appears^ 
to  have  had  them  before  him.  On  the  20ta  Dec. 
1893,  Mr.  Frank  Boss,  having  become  the  owner 
of  the  ship,  entered  into  a  contract  to  sell  her  to 
Messrs.  Ailport  and  Hughes,  and  Mr.  Hughes  has 
to-day  stated  that  before  he  entered  into  the  con- 
tract he  had  before  him  the  contracts  with  the 
Tyser  Line,  and  submitted  them  to  his  solicitor, 
so  that  he  had  notice  of  them.  Then  the  Tyser 
Line,  seeing  that  the  vessel  is  practically  being 
taken  out  of  their  line,  communicate  with  both 
Mr.  Frank  Boss  and  Messrs.  Ailport  and  Hughes, 
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and  the  plaintiff,  Mr.  Frank  Boss,  applies  for  the 
certificate  of  registry.  The  substance  of  the  de- 
fendant's contention  is  stated  in  a  letter  of  tiie 
22nd  Dec.  in  answer  to  an  application  of  that 
kind.  "  Under  the  agreement  with  the  late  Mr. 
William  Ross,"  write  the  defendants'  solicitor, 
"  our  clients  are  entitled  to  have  the  steamer  run 
in  their  line,  and  are  entitled  to  the  document 
which  they  require  for  the  purpose  of  the  vessel 
being  thus  navigated."  Mr.  Frank  Ross  still 
insists  through  his  solicitors  on  having  the  certifi- 
cate, and  no  doubt  wants  it  for  the  purpose  of 
complying  with  his  contract  of  sale  to  Messrs. 
Allport  and  Hughes.  The  latter  say  in  answer 
jto  communications  from  the  Tyser  Line,  that 
-"Your  relations  with  William  Ross,  and  your 
^communications  with  Frank  Ross,  do  not  appear 
to  concern  us."  They  add  that  they  have  bought 
the  ship  free  from  all  cumbrances,  and  do  not 
hold  themselves  bound  by  any  engagements  of 
William  Robs,  or  any  other  owner  of  the  ship. 
'  The  result  of  all  that  is  the  writ  to  which  I  have 
referred,  and  the  application  on  the  part  of  the 
plaintiff  to  deliver  up.  Application  seems  to  have 
been  made  before  the  magistrate  under  the  50th 
section  of  the  Merchant  Shipping  Act,  but  the 
loa^strate,  thinking  there  were  reasonable  grounds 
for  withholding  the  certificate,  seems  not  to  have 
interfered,  leaving  the  parties  to  fight  out  their 
rights  elsewhere.  The  plaintiff  now  asks  for  the 
certificate,  and  says  he  is  entitled  to  it,  indepen- 
dently of  any  question  raised  as  to  the  rights 
of  the  parties  to  the  user  of  the  ship,  under  the 
50th  section,  which  says:  "The  certificate  of 
repstry  shall  be  \ised  only  for.  the  lawful  navi- 

fation  of  the  ship,  and  shall  not  be  subject  to 
etention  by  reason  of  any  title,  lien,  charge,  or 
interest  whatsoever,  which  any  owner,  mortgagee, 
•  or  other  person  may  have  or  claim  to  have  on  or  in 
the  ship  described  in  the  certificate."  I  think 
■tiiat  the  plaintiffs  contention  on  this  point  of  the 
case  is  correct,  both  having  regard  to  the  terms  of 
the  Act  and  the  decision  in  the  case  of  CHbeon  v. 
Ingo  (6  Hare,  112).  Therefore  I  think  he  is 
entitled  to  succeed  in  obtaining  an  order  against 
the  defendants  for  the  delivery  up  of  the  certifi- 
-cate,  which  is  really  being  asked  for  for  the 
purposes  of  the  navigation  of  the  ship,  being 
wanted  by  the  plaintiff  to  hand  over  to  those  who 
are  about  to  navigate  her.  The  question  is  what 
navigation  she  ought  really  to  be  engaged  in.  The 
delivery  up  of  the  certificate  is  not  the  real  point, 
though,  of  course,  as  a  matter  of  form,  it  ought 
to  be  handed  over  to  those  who  are  entitled  to  it, 
and  I  think  that  must  be  my  order  so  far  as  the 
certificate  is  concerned.  The  defendants  contend 
that  it  ought  not  to  be  handed  over,  because  the 
question  is  as  to  how  the  ship  is  to  be  employed. 
I  have  said  that  I  think  it  should  be  handed  over, 
but  that  the  proper  form  for  the  defendants' 
application,  if  tney  can  maintain  it,  is  for  an  in- 
junction to  restrain  the  plaintiff  from  dealing 
with  the  ship  in  derogation  of  the  agreements. 
That  raises  the  serious  question  in  this  case.  The 
parties  before  me  are  only  Frank  Ross  and  the 
Tyser  Line,  and  though  the  purchasers  of  the 
ship,  Messrs.  Allport  and  Hughes — the  purchasers 
in  the  sense  that  they  have  made  their  contract, 
though,  as  I  imderstand,  they  have  not  got  their 
transfer — have  asked  to  be  made  parties  with  a 
view  of  determining  their  rights,  and  the  plaintiff 
desired  that  that  should  be  done,  the  defendants 


have  refused  to  accede  to  that  snggeetion,  and 
only  wish  the  matter  decided  between  them  and 
Mr.  Frank  Ross.  With  that  refusal  on  thdr  {oit, 
I  do  not  feel  that  I  could  make  an  order  that  tbe^ 
should  have  someone  as  defendants  to  tiior 
counter-claim  whom  they  did  not  wish  to  sae, 
though  I  think  it  extremely  advisable  that  the 
rights  of  all  parties  should  have  been  detennioed 
once  for  all.  However,  there  it  is,  and  I  have  only 
to  consider  the  defendants'  application  for  u 
injunction  against  the  plaintnf.  Mr.  Bi^um 
takes  two  points.  First,  that  the  mortgagee  if 
bound  by  the  contract  made  before  his  moi^age, 
although  he  had  no  notice  of  that  contract.  I 
think  there  is  little  or  no  authority  for  tint 
general  proposition,  but  I  do  not  think  it  is  neces- 
sary in  this  case  to  express  with  any  definiteneas 
what  is  the  general  rule  upon  that  point,  because 
there  may  be  cases  in  which,  although  there  is  no 
actual  notice,  the  mortgagee  ought  to  assume  tiiat 
the  ship  is  occupied  in  some  ordinary  employ- 
ment. Without  further  consideration  I  shooid 
not  like  to  express  myself  too  positively  upon  tbat 
general  proposition.  But  the  facts  here  aie  veiy 
different  indeed  from  the  case  of  the  ordinaiy 
employment  of  a  vessel  under  ordinary  loading  or 
ordinary  charters.  The  mortgagees,  aa  I  pointed 
out,  took  their  mortgage  almost  immediately  tbe 
ship  was  registered,  under  an  arrangement  made 
actually  before  she  was  registered,  and  under 
these  circumstances  I  do  not  see  how  the  mort- 
gagees could  in  any  way  assume  or  be  bound  to 
assume  that  there  was  a  contract  of  this  par- 
ticular character,  affecting  the  ship  for  the  neit 
five  years.  In  fact,  they  Knew  nothing  whatever 
about  it.  I  do  not  thicik  that,  having  regard  to 
the  dates  and  facts,  the  first  mortgagees  vbea 
they  took  their  mortgage  would  be  bound  by  the 
terms  of  this  particular  contract^  bound  in  the 
sense  that  they  could  not  sell  the  ship  free  of  it 
if  thev  chose  to  enforce  their  security.  There  is 
a  further  point  which  it  is  important  to  bear  in 
mind.  It  is  said  on  the  defendants'  mde  that  tiw 
contracts  would  not  very  appreciably  affect  the 
security  of  the  mortgagees.  I  confess  I  cannot 
take  tnat  view.  It  seems  to  me  that  the  maiia 
speaks  for  itself;  that  where  there  is  a  contract 
of  this  particular  character  it  would  be,  and  is, 
prejudicial  to  the  security  if  the  mortgagee  were 
to  be  obliged  to  admit  that  he  could  not  sell  the 
ship,  or  realise  his  security  in  the  open  market 
free  from  that  restrictive  contract.  It  is  not  lite 
an  ordinary  contract  for  the  ordinary  employment 
of  a  ship  which  is  made  from  time  to  time,  as 
things  are  good  or  as  things  are  bad.  It  is  a  con- 
tract which  binds  the  vessel  for  a  very  long  period, 
and  has  various  clauses  in  it  which  might  make 
it  extremely  difficult  for  anybody  to  purchase  a 
ship  of  this  kind  if  they  were  tied  down  bv  the 
terms  of  that  bargain.  It  follows  that  if  the 
vessel  were  put  up  for  sale  without  being  freed 
from  these  arrangements,  the  mortgagees  wonld 
not  be  able  adequately  to  realise  their  secmity. 
Therefore  I  think  that  with  regard  to  that  fini 
proposition  the  first  mortgagees  really  were  in 
this  case  entitled  to  realise  their  securitv  npoB 
the  default  of  their  mortgagor  by  selling  u>e  Boip 
without  being  hampered  by  the  engagementa 
made  under  the  contracts  with  the  Tyser  Line. 
But  Mr.  Bigham  says  that  it  is  not  bo  with  regard 
to  this  particular  purchaser,  because  he  took  bit 
mortgage  with  notice  of  the  position  of  the  dof, 
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as  stated  in  that  letter  of  the  solioitors  to  which 
I  have  referred,  and  of  course  had  full  notice  of 
the  agreements  before  he  completed  his  purchase, 
and  therefore  that  he  ought  not  to  be  Eulowed  to 
deal  with  the  ship  in  any  way  in  derogation  of  the 
agreements.  But  there  again  cases  have  been 
ated  to  me  which  show  that  a  purchaser  with 
notice  from  a  purchaser  without  notice  is  entitled 
to  rely  on  the  title  of  his  vendor,  because  other- 
wise that  vendor  would  be  restricted  in  his  powers 
of  sale,  and  that  is  exactly  the  position  in  which 
these  mortgagees  would  be.  If  they  could  not 
sell  to  a  person  in  the  position  of  Mr.  "Frank  Boss, 
then,  even  if  he  offered  a  higher  price  than  any-  . 
body  else,  they  conld  not  avail  themselves  of  that 
offer,  because  he  would  have  notice  of  the  terms 
on  which  the  ship  was  previously  engaged.  There 
are  two  other  points  taken  as  an  answer  to  this 
application  for  an  injunction.  The  first  is  that 
there  is  really  nothing  to  restrain  the  plaintiff 
from  doii^  so,  because  the  case  is  analogous  to  that 
of  De  Mattos  v.  CHbson  {uhi  sup.),  where  the 
position  of  the  mortgagor  was  such  that  practi- 
cally the  contract  wiui  nim  was  at  an  end.  This 
case,  I  confess,  seems  in  one  sense  very  near  to 
that,  because  of  the  position  in  which  the  death 
of  Mr.  WiUiam  Boss  nas  placed  his  estate,  but 
that  point  has  not  been  dealt  with  so  far  as 
showing  what  the  executors  propose  to  do  about 
these  yessels.  I  cannot  help  thinking  that  they 
did  not  intend  to  go  on,  but  I  am  not  going  to 
dispose  of  this  case  on  that  particular  point. 
There  is  another  point,  namely,  that  the  motion 
really  ought  to  be  against  Messrs.  Allport  and 
Hughes ;  that  they  have  had  notice  of  tne  agree- 
ment, and  therefore  Mr.  Frank  Boss  has  done  all 
that  he  need  do,  because,  it  is  said,  he  is  entitled 
to  sell  the  ship,  and  if  he  sells  it  to  a  person  who 
has  notice  of  ih&  contract  he  has  not  done  any- 
thing to  defeat  or  in  derogation  of  the  agree- 
ments. I  think  there  is  a  good  deal  in  that  point, 
and  I  cannot  help  thinking  that  as  a  matter  of 
hnsiness  the  defendants  were  not  wise  in  not  dis- 
posing of  that  matter  once  for  all  in  this  case. 
But,  after  all,  that  is  putting  the  case  on  a  some- 
what narrow  ground,  and  wiough  I  think  it  is 
possible  that  that  contention  may  be  correct. 
Laving  regard  to  the  form  of  application  which 
was  put  forward  in  Collins  v.  Lamport  (34  L.  J. 
Ch.  Diy.  196),  I  prefer  to  put  it  on  the  broader 
ground  I  have  tfiken,  that  I  do  not  think,  in  the 
circumstances  of  this  particular  case,  the  mort- 
gagees were  disentitled  to  sell  the  vessel  free  of 
these  engagements,  and  that  Mr.  Frank  Boss  was 
entitled  to  take  up  the  position  which  they  them- 
selves had.  Although  one  can  see  quite  well  that 
the  Tyser  Line  may  feel  a  certain  hardship  in 
having  made  this  psuiicular  contract,  and  in  not 
being  able  to  strictly  insist  upon  it,  they  have 
their  remedy,  if  it  is  open,  against  the  estate  of 
Mr.  William  Boss.  I  think  myself  that  while  on 
the  one  hand  it  is  important  that  you  should  be 
able  to  charter  vessels  in  the  ordinary  way  with- 
out interference  by  morl^agees  other  than  is 
necessary  to  protect  their  security,  yet,  on  the 
other  hand,  a  mortgagee  who  takes  his  rights 
without  notice  of  any  particular  contract  affecting 
the  ship  in  this  way,  ought  not  to  be  prevented 
from  realising  his  security.  Therefore,  the  con- 
clusion I  have  come  to  is,  that  the  plaintiff  must 
have  an  order  in  his  favour  for  the  delivery  up  of 
the  certificate,  and  that  the  defendants'  counter- 


claim must  be  decided  against  them.  The  plain- 
tiff must  have  the  costs  of  the  suit. 

Solicitors  for  the  plaintiff,  Walions,  Johnson, 
Bulb,  and  WhatUm. 

SoUcitors  for  the  defendants,  Clarke,  Bawlin*, 
and  Co. 
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Be  Howell  Thomas  ;  Jaquess  v.  Thomas,  (ay 
appeal  fbom  the   queen's  bench  division. 
Solicitor  and  client — Costs — Taxation — Claim  f&r 
delivery  of  bill  of  costs  resisted  on  the  ground  of 
maintenance  and  champerty  in  the  proceedings 
— Illegal  transaction — boetrine  as  to,  not  appli- 
cable to  the  exercise  of  the  jurisdicti&ti  of  court 
over  its  oum  officers. 

The  doctrine  laid  down  by  Lord  Mansfield  in 
Holmanv.  Johnson  {Cotop.  341,343),  and  recently 
acted  upon  by  the  Court  of  Appeal  in  Scott «. 
Brown  and  Co.  (67  L.  T.  Bep.  N.  8.  782 ;  (1892) 
2  Q.  B.  724) — thtU  no  court  ought  to  enforce  an 
illegal  contract,  or  ailow  itself  to  be  made  the 
instrument  of  enforcing  obligations  alleged  to 
arise  out  of  a  contract  or  transaction  which  is 
illegal,  if  (he  illegality ,  is  duly  brought  to  the 
notice  of  the  court,  and  if  the  person  invoicing 
the  aid  of  the  court  is  himself  im.plicated  in  ilie 
illegality — has  never  been  applied,  and  ought  not 
to  be  applied,  to  the  exercise  of  the  jurisdiction  of 
the  court  over  its  own  officers. 

One  of  the  defences  by  a  solicitor  to  a  claim  for 
the  delivery  of  a  bill  of  costs,  and  an  account  of 
moneys  paid  tn  connection  with  certain  litigation, 
woe  that  the  work  which  the  solicitor  was 
employed  to  do  was  illegal,  on  the  ground  of 
maintenance  and  champerty,  and  that  no  assist- 
a/nce  ought  therefore  to  be  afforded  by  the  court 
to  either  party  as  against  the  other. 

Held,  that  such  a  defence  in  the  case  of  a  solicitor 
cofuld  not  be  set  up  as  a  ground  of  immunity 
from  the  jurisdiction  of  the  court,  and  must  be 
regarded  as  wholly  untenable,  and  thai  the  order 
asked  for  must  be  made. 

Decision  of  the  Divisional  Court  (Mathew  and 
Collins,  J  J.)  affirmed. 

W.  Laweance,  a  person  living  in  America, 
claimed  to  be  entitled  to  property  of  large  value, 
called  the  Townley  Estates,  situate  in  this  coimtry. 
Lawrance  was  a  man  of  no  means,  and  was  unable 
to  incur  the  expense  of  prosecuting  his  claim,  and 
several  persons  in  America  subscribed  large  sums 
of  money,  amounting  altogether  to  about  11,0002., 
to  enable  him  to  maintain  the  necessaiy  litigation 
upon  the  terms  that  if  it  was  successful  they 
should  be  repaid  out  of  the  property  recovered. 
The  arrangement  was  to  be  carried  out  by  means 
of  bonds  executed  by  Lawrance,  which  were  to  be 
made  charges  on  the  estate. 

The  fund  thus  subscribed  was  intrusted  to 
Colonel  Jaquess,  who  came  to  England,  and, 
acting  under  a  power  of  attorney  from  Lawrance, 

(a)  Beported  by  £.  A  ScalTOBLtT,  Esq.,  BarrUter«t-Law. 
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instmcted  Howell  Thomas  to  act  as  solicitor  in 
the  litigation  on  behalf  of  Lawronce. 

On  the  9th  June  1886  an  action  of  Latoranee  v. 
Lord  Norreys  was  commenced  in  the  Queen's 
Bench  Division,  which  was  dismissed ;  and  after- 
wards an  action  in  the  Chancery  Division  between 
the  same  parties  (59  L.  T.  Rep.  N.  S.  703 ;  39 
Gh.  Div.  213),  which  was  eventnallj  dismissed  as 
frivolous  and  vexations  bv  the  House  of  Lords 
(62  L.  T.  Hep.  N.  S.  706  ;  15  App.  Gas.  210). 

In  all  those  proceedings  Thomas  acted  as 
solicitor  for  the  plaintiff,  but  he  subsequently 
ceased  to  practise  as  a  solicitor. 

Golonel  Jaquess  alleged  that  he  had  paid  large 
sums  of  money  to  Thomas  out  of  the  fund  which 
had  been  subscribed  in  America,  and  he  took  out 
.a  summons  calling  upon  him  to  delivei-  his  bill 
of  costs,  and  an  account  of  the  moneys  received 
by  him.  The  master  granted  the  application,  and 
-the  Divisional  Gourt  (Mathew  and  Collins,  JJ.) 
■affirmed  his  decision. 

Thomas  now  apx>ealed  to  the  Court  of  Appeal. 
His  grounds  of  appeal  were :  first,  that  the  rela- 
tion of  solicitor  and  client  never  existed  between 
himself  and  Golonel  Jaquess;  secondly,  that  if 
.such  relation  did  exist  there  was  a  special  agree- 
ment between  them  which  precluded  the  delivery 
of  a  bill  of  costs  and  taxation ;  thirdly,  that  all 
acconnts  between  them  had  been  settled,  except 
as  to  a  sum  of  4000!.  which  Thomas  alleged  that 
he  did  not  receive  as  a  solicitor ;  and  fourthly, 
that  the  work  which  Thomas  was  employed  to  do 
was  illegal  on  the  ground  of  maintenance  and 
champerty,  and  that  no  assistance  ought  there- 
fore to  be  given  by  the  court  to  either  party  as 
.Against  the  other. 

Murphy,  Q.G.  and  W.  Willis  Q.G.  (DaTickweris 
and  Loehnis  with  them)  for  the  appellant. — As  to 
the  first  three  points,  we  rely  on  the  evidence  which 
has  been  adduced.  As  to  the  fourth  point,  we  say 
that  the  appellant  is  not  liable  to  account  to  the 
respondent,  inasmuch  as  the  whole  transaction 
between  them  was  illegal  on  the  ground  of  main- 
tenance and  champerty.  "Where  money  is  paid 
under  an  illegal  contract  which  has  been  pai-tially 
carried  into  effect  the  money  cannot  be  recovered 
back : 

Kearley  v.  Thornton,  63  L.  T.  Bep.  N.  S.  150 ;  24 
Q.  B.  Div.  742  ; 

Taylor  v.  Bowers,  34  L.  T.  Eep.  N.  S.  938  ;  1  Q.  B. 
Div.  291 ; 

Bone  Y.-E1cleta,  5  H.  &  N.  925. 
The  court  will  not  allow  itself  to  be  made  the 
instrument  of  enforcing  obligations  arising  out  of 
an  illegal  transaction,  if  the  illegality  is  duly 
brought  to  the  notice  of  the  court,  and  if  the 
person  invoking  the  aid  of  the  court  is  himself 
implicated  in  the  illegality : 

Scott  T.  Brown  and  Co.,  67  L.  T.  Bop.  N.  S.  782 ; 
(1892)  2  Q.  B.  724  ; 

Holman  v.  Johnson,  Cowp.  341,  343. 

If  a  plaintiff  cannot  maintain  his  cause  of  action 
without  showing  as  part  of  such  cause  of  action 
that  he  has  been  guilty  of  illegality,  then  the 
courts  will  not  assist  him  in  his  cause  of  action  : 
Taylor  v.  Cheeter,  21  L.T.Bep.  N.  S.359  i  L.  Eep.  4 
Q.  B.  309. 
[Smith,  L.J.  referred  to  Hampden  v.  Walsh 
(33  L.  T.  Bep.  N.  S.  852 ;  1  Q.  B.  Div.  189). 
LiNDLET,  L.J.  refeiTed  to  Taylor  v.  Lendey 
(9  East,  49),  as  supporting  the  same  contention.] 


BoUand  for  the  respondent. 
WiUis,  Q.G.  replied. 


Cur.  adv.  vtdi. 


March  16. — The  following  written  jadnnent  of 
the  court  (Lindley,  Kay,  and  Smith,  L Jj.)  was 
delivered  by 

LiNDLET,  L.J. — [After  considering  the  facti  of 
the  case,  his  Lordship  stated  the  opinion  of  tlie 
court  on  the  first  three  pointe  to  De — that  the 
relation  of  solicitor  and  client  did  exist  between 
Thomas  and  Golonel  Jaquess ;  that  the  agreemoite 
and  letters  which  were  in  evidence  left  Thomas's 
coste  to  be  dealt  with  according  to  the  oxdinaij 
rules  applicable  to  solicitor  and  client ;  thattbere 
was  no  settled  account  which  could  preclude  tite 
taxation  of  the  bill  of  coste  ;  and  that  the  sum  of 
4000Z.  was  paid  to  Thomas  as  a  solicitor,  and  must 
be  brought  into  his  account  in  tbe  usual  way. 
His  Lordship  continued  as  follows :]  We  come  no* 
to  the  last  poiAt,  viz.,  the  illegality  of  Thomas's 
reteiner  on  the  ground  of  maintenance  and 
champerty.  It  was  certainly  startling  to  hear 
counsel  of  eminence  contend  that  a  solicitor  and 
officer  of  the  High  Gourt  could  set  up  such  a 
defence  against  a  client  invoking  the  jurisdictiaii 
of  this  court  to  compel  such  soucitor  to  deliver  a 
bill  of  coste  and  cash  account  for  work  done  and 
money  received  by  him  in  his  character  of  gnch 
solicitor.  Is  every  rascally  solicitor  to  invoke  his 
own  rascality  as  a  ground  of  immunity  from  the 

i'urisdiction  of  the  court  P  Or  is  the  court  to 
isten  to  a  solicitor  who,  after  acting  for  and 
advising  his  client  and  taking  his  money,  is  mean 
enough  to  denounce  him  and  set  up  the  iUegalitr 
of  the  client's  conduct  as  a  reason  why  the  court 
should  not  call  ite  own  officer  to  account  ?  Or  ii 
the  court  judicially  to  hold  that,  although  it  maj 
strike  such  a  sohcitor  off  the  i-olls,  it  cannot 
legally  compel  him  to  do  that  which  every  man 
with  a  spark  of  honour  would  do  without  hesita- 
tion, viz.,  account  to  the  client  who  has  employed 
him  P  We  emphatically  protest  against  any  sach 
notion.  The  court  expecte  and  exacte  a  high 
standard  of  honour  on  the  part  of  solicitors  to 
their  cliente,  and  ought  not  to  listen,  and  will  not 
listen,  to  such  a  scandalous  defence  as  that  aet  np 
by  Thomas  in  this  case.  We  do  not  blame  comua 
for  arguing  such  a  point.  They  did  their  duty  in 
raising  it,  and  in  deference  to  them  we  have  can- 
siderM  it ;  but,  having  done  so,  we  dismiss  it  as 
wholly  untenable.  The  doctrine  laid  down  bf 
Lord  Mansfield  in  Holman  y.  Johnson  (Cowp.  3ti. 
343),  and  recently  acted  upon  by  this  court  in 
Scott  V.  Broum  (67  L.  T.  Bep.  N.  S.  782 ;  (189-2)  2 
Q.  B.  724)  has  never  been  applied,  and,  in  nor 
opinion,  ought  not  to  be  applied,  to  the  ezerdEeof 
the  jurisdiction  of  the  court  over  ite  own  officers. 
We  may,  however,  add  that  there  is  no  proof  that 
either  Jaquess  or  Thomas  was  to  share  the  estate 
if  recovered,  and  that  it  did  not  concern  Thomas 
where  Jaquess  got  money  from.  Thomas  'W 
not  employed  to  raise  money  for  Jaquess,  and 
Thomas's  payment  was  not  conditional  on  money 
being  illegally  raised.  This  really  disposes  of  the 
appeal,  which  must  be  dismissed  with  costs. 

Appeal  ditmititd- 
Solicitors  for  the  appellant,  WotUner  and  So**- 
Solicitor  for  the  respondenli,  F.  Bolt 
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Wednesday,  April  11. 

(Before  Lindlst,  Lopes,  and  Ka.t,  L.JJ.) 

Hahbttbt  v.  Hanbttbt.  (a) 

APPEAL  FROM  THB  DIVOBCE    DITIBION. 

Sutiband  and  wife — Divorce — Permanent  main- 
ienanee — Tneome  of  respondent — Profits  of  part- 
nership business — Undrawn  profits — Matri- 
monial Causes  Act  1857  (20  &  21  Vict.  e.  85), 
a.  32— Matrimonial  Causes  Act  1866  (29  <fc  30 
Viet.  e.  32),  «.  1 — Order  for  security. 

In  a  petition  for  maintenance  by  a  wife  who  had 
obtained  a  decree  absolute  for  the  dissolution 
of  her  marriage,  it  appeared  that  the  husband's 
income  was  derived  firom  a  share  in  the  profits  of 
a  firm  of  which  he  was  one  of  the  partners. 

The  petitioner  moved  to  vary  or  add  to  the  report 
of  the  registrar  on  her  petition  upon  the  basis 
that  the  undrawn  profits  of  the  business  formed 
part  of  the  income  of  the  respondent.  It  was 
decided  by  Sir  Francis  Jeune  that  the  respon- 
dent must  be  ordered  to  secure  permanent 
maintenance  for  the  wife,  upon  the  basis  of  one- 
third  of  the  whole  of  his  share  of  the  average 
profits  to  which  he  had  been  entitled  during  the 
three  preceding  years,  viz.,  33002.,  although  by 
the  terms  of  the  partnership  he  was  only  en- 
titled to  draw  a  limited  amount  of  the  profits, 
unless  vnth  the  consent  of  his  partner. 

The  repondent  appealed. 

Seld,  that  too  high  an  estimate  had  been  formed  of 
the  average  profits  of  the  business  when  talcing 
them  at  3300Z.  a  year,  but  that  the  proper  amount 
■would  be  24002. ;  that  eircurnstanees  might  occur, 
the  order  being  final,  to  reduce  the  am^tunt  of 
the  profits,  artd  the  health  of  the  respondent  might 
prevent  his  continuing  in  the  business. 

Held,  therefore,  thai  an  order  must  be  made  under 
sect.  32  of  the  Matrimonial  Causes  Act  1857, 
that  the  sum  of  3001.  (in  addition  to  the  500Z.  a 
■year  already  secured  by  the  marriage  settlement), 
■instead  of  6001.  a  year  as  fixed  by  Sir  Frands 
Jeune,  should  be  secured  by  way  of  permanent 
maintenance  for  the  petitioner. 

Order  of  Sir  Francis  Jeune  varied  accordingly. 

This  was  a  motion  on  behalf  of  the  petitioner, 
Clais  Martha  Hanbtuy,  to  vary  or  add  to  the 
report  of  the  i-egistrar  upon  her  petition  for  per- 
Bianent  inaintenance,  filed  on  the  5th  Jan.  1893. 

The  decree  absolute  waa  pronounced  on  the 
20th  Dec.  1892,  for  dissolution  of  the  marriage  on 
the  ground  of  the  adultery  and  cruelty  of  the 
respondent  Ernest  Osgood  Hanbury.  The  custody 
of  tbe  five  children  of  the  marriage,  who,  at  the 
date  of  this  application,  were  aged  respectively 
fifteen,  thirteen,  eleven,  ten,  and  seven  years,  was, 
by  the  decree,  given  to  the  petitioner. 

The  respondent  was  in  partnership  as  a  brewer. 

The  respondent's  capital  in  the  said  business 
was  reported  to  be  15,3232. 13<.  5ci.,  and  his  share 
o*  the  profits  for  the  years  1890, 1891,  and  1892 
was  36512.,  35552.,  and  35512.  respectively.  By 
the  articles  of  partnership,  the  respondent  was 
not  allowed,  witnoat  the  consent  of  his  partner, 
to  draw  more  than  24002.  a  year  on  account  of 
profits.  The  balance  of  profit  due  to  him  in  each 
year,  after  deducting  his  monthly  drawings,  waa 
earned  to  his  credit  in  the  partnership    books 

<«)  Beported  by  H.  Ddblit  Ob^zxbbook  and  E.  A.  Scbatchlet, 
Kaqra.,  Baniaters-tt-Lair. 


nnder  a  separate  account  called  "  Undrawn  Profits 
Account." 

On  or  before  the  7tU  Oct.  1890  the  amount 
standing  to  the  credit  of  the  respondent,  in 
respect  of  his  "  undrawn  profits,"  was  55152. ;  but, 
between  that  date  and  the  8th  Feb.  1892, 
various  sums  had  been  drawn  out  by  the  respon- 
dent, with  the  consent  of  his  partner,  amounting 
altogether  to  16002.,  and  made  up  as  follows  :  2001. 
on  the  7th  Oct.  1890 ;  2002.  on  the  7th  Nov.  1890; 
1002.  on  the  3rd  March  1891 ;  2002.  on  the  23rd 
March  1891 ;  3002.  on  the  9th  Oct.  1891 ;  3002.  on 
the  23rd  Nov.  1891 ;  and  3002.  on  the  8th  Feb. 
1892.  The  "  undrawn  profits "  were  thereby 
reduced  to  39152.,  and  by  the  withdrawal  of  other 
sums,  subsequently  to  the  8th  Feb.  1892,  the  fund 
was  further  reduced  to  34152.  by  the  month  of 
June  1893. 

By  way  of  moii^age  on  the  business  there  had 
been  raised,  for  the  respondent's  benefit,  the  sum 
of  50002.,  made  up  as  follows  :  10002.  on  the  23rd 
May  1892 ;  25002.  on  the  15th  Nov.  1892 ;  and 
15002.  on  the  Slst  Oct.  1893. 

The  respondent  had,  therefore,  drawn  upon  the 
business,  within  three  years,  the  sum  of  66002.,  in 
addition  to  his  ordinary  drawings  of  72002.  during 
those  three  years. 

The  respondent  owned  two  policies  of  assur- 
ance upon  his  own  life  in  the  Clerical,  Medical,  and 
General  Assurance  Spciety  for  20002.  each,  the 
premium  on  each  of  w^ch  was  502.  a  year. 

By  an  indenture  of  settiement  bearing  date  the 
5th  Aug.  1885,  the  respondent  covenanted  to  pay 
a  capital  sum  of  80002.  out  of  his  business  to  the 
trustees  of  the  settlement,  and  5002.  a  year  until 
the  sum  of  80002.  should  be  paid,  upon  certain 
trusts  therein  mentioned,  for  uie  benefit  of  the 
petitioner  and  the  children  issue  of  the  marriage. 
The  said  sum  of  6002.  a  year  had  not  been  paid 
since  the  commencement  of  the  divorce  suit. 

It  was  contended  before  the  registrar,  on  behalf 
of  the  petitioner,  that  the  undrawn  profits  of  the 
business  formed  part  of  the  income  of  the  respon- 
dent, subject  only,  as  to  its  being  drawn  upon,  to 
the  consent  of  the  respondent's  partner.  The 
registrar  reported  on  the  13th  Deo.  1893,  as 
foUowB: 

"It  seemed  to  me  that  the  undrawn  profits 
were  used  as  further  capital  in  the  business,  and 
so  contributed  to  the  earnings  of  the  income. 

'•The  income  of  the  respondent  would,  therefore, 
amount  to  2002.  a  month,  i.e.,  24002.  a  year. 

"  It  is  submitted  that  8002.  a  year  should  be 
secured  as  maintenance  for  the  petitioner  and  the 
sum  of  2502.  a  year  as  mamtenance  for  the 
children  issue  of  the  marriage." 

The  articles  of  the  partnership  provided  [inter 
alia)  that  neither  partner  should  enter  into  any 
bond  or  become  surety  or  security  with  or  for  any 
persons ;  that  neither  pai-tner  should  do  or  know- 
mgly  BufFer  anything  whereby  or  by  means 
whereof  any  property  of  the  partnership  might  be 
seized,  attached,  or  taken  in  execution ;  and  that 
the  residue  of  the  net  profits  of  the  business 
should  belong  to  the  partners  in  equal  shares,  and 
immediately  after  the  net  profits  of  any  year 
should  have  been  ascertained  the  shares  of  the 
partners  might  be  di-awn  out  by  them  respectively 
as  they  should  think  fit,  save  only  that  no  partner 
should  at  any  one  time  draw  out  such  an  amoimt 
as  not  in  the  judgment  of  either  partner  to  leave 
a  sufficient  balance  to  the  credit  of  the  partner- 
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ship  at  their  bankers  to  answer  the  impending 
current  payments  to  be  made  by  the  partnership 
in  the  course  of  the  business. 

The  petitioner  moved  for  an  order  to  Tary  or 
add  to  the  said  report,  upon  the  basis  that  the 
Tmdrawn  profits  of  tne  business  formed  part  of  the 
income  of  the  respondent. 

On  the  29th  Jan.  1894  the  motion  came  on  to 
be  heard  before  the  President,  Sir  Francis  Jeune. 

Bargrave  Deane  for  the  petitioner. — The  re- 
spondent's profits  in  the  business  amount,  in  the 
three  years  in  question,  to  10,7572.,  or  an  average 
of  3585Z.  The  petitioner  is  entitled  to  one-third 
of  this  amount  in  addition  to  the  allowance  of  502. 
a  year  for  each  of  the  children. 

Bartiard  for  the  respondent. — ^The  registrar 
was  quite  right  in  reporting  that  only  2i002.  a 
year  is  income.  There  is  no  property  within 
the  Divorce  Act  of  1857  (20  &  21  Vict.  o.  86), 
8.  32,  upon  which  maintenance  can  be  secured. 
The  case,  therefore,  falls  within  the  later  Act 
(29  &  30  Vict.  c.  32).  [The  Pbbsidbnt.— I 
held  recently  that,  where  there  was  a  going  con- 
cern, that  could  be  taken  into  account.]  In  that 
ease,  however,  the  husband  was  the  sole  owner  of 
the  business.  A  man  cannot  charge  his  share  in 
a  partnership  without  being  liable  to  forfeit  the 
whole  of  his  interest.  If  the  respondent  were 
turned  out  of  the  business  and  his  money  had  to 
be  invested,  it  would  produce  very  little.  Jardine 
V.  Jardine  (6  P.  Div.  213),  which  was  a  decision  of 
the  fuU  court,  is  binding,  and  is  an  authority  for 
the  contention  that  maintenance  cannot  be  secured 
upon  property  of  this  kind.  The  order  in  that 
case  was  made  under  the  Act  of  1866.  That  Act 
only  applies  in  cases  where  there  is  no  property 
upon  which  an  allowance  can  be  secured,  and  the 
decision  in  Jardine  v.  Jardine  {uhi  sup.)  amounts 
to  this,  that  the  court  cannot  make  the  present 
order  under  sect.  32  of  the  Act  of  1857,  and  that 
capital  in  a  business  is  not  property  upon  which 
maintenance  can  be  secnred.  [The  Pbesident. 
— Surely,  to  say  that  the  court  cam  act  upon  the 
first,  is  not  equivalent  to  saying  that  there  is  no 
power  to  make  an  order  under  the  second  Act  ?] 
Yes  ;  on  the  terms  of  the  preamble  to  the  Act  of 
1866.  and  the  words  in  sect.  1 "  in  every  such  case." 
These  words  can  only  refer  to  what  is  mentioned 
in  the  preamble  : 

Medley  v.  MedUy,  47  L.  T.  Bep.  N.  S.  556 ;  7  P.  Div. 
122. 

Even  if  the  court  should  hold  that  it  has  a  discre- 
tion, it  should  exercise  that  discretion  by  making 
the  present  order  under  the  Act  of  1866,  which 
would  give  the  respondent  the  right  to  come  to 
the  court  hereafter  to  ask  that  the  amount  should 
be  reduced,  if  his  income  should  fall  o£E.  [The 
President. — "Why  cannot  this  be  secured  upon 
the  profits  ?]  That  would  be  no  security  if  the 
partnership  came  to  an  end.  The  court  ought 
to  protect  a  man  whose  property  is  locked 
up  m  a  business.  The  terms  of  the  deed  of 
partnership  distinctly  preclude  the  respondent 
from  giving  security  or  from  doing  anj'thing 
whereby  the  property  of  the  partnership  might 
be  seized.  If  the  maintenance  cannot  be  secured 
on  the  capital  of  the  partnership,  it  cannot  be 
secured  upon  the  income.  If  income  were  "  pro- 
perty," there  was  no  necessity  for  the  Act  of  1866. 
Where  is  the  line  to  be  drawn?  The  report  is 
also  not  quite  fair  as  to  the  allowance  for  the 


children.  The  proper  order  would  be  that  the 
petitioner  should  receive  602.  a  year  for  each 
child  until  such  child  reaches  the  age  of  sixteea 
years. 

The  Pbesident. — The  first  point  raised  is  as 
to  the  amount  which  ought  to  be  allowed  for  the 
maintenance  of  the  petitioner  and  the  children  of 
the  marriage.    The  registrar  has  taken  24002.  as 
the  annual  income  of  the  husband,  and  upon  that 
basis  has  recommended  8002.  a  year  as  a  pn^ier 
allowance  for  the  wife,  and  2502.  a  year  for  the 
five  children.    The  question  is,  what  can  reason- 
ably be  taken  as  a  correct  estimate  of  the  respon- 
dent's income  in  the  future  ?    To  arrive  at  that 
estimate,  it  is  usual  to  take  as  a  basis  of  calcula- 
tion the  actual  figures  of  the  past  three  years.    I 
see  no  reason  to  suppose  that  the  respondent's 
income  will  be  less  m  future  than  it  has  been  in 
the  past,  and  although  it  may  be  that  he  will  caUr 
be  able  to  draw  24002.  from  the  business  in  each 
year,  except  with  the  consent  of  his  partner,  he 
will  always  be  in  a  position  to  draw,  with  his 
partner's  consent,  the  surplus  profits  which  iaS. 
to  his  share,  and,  if  his  partner  withholds  his  con- 
sent, the  surplus  profits  remain  in  the  bnainess  and 
go  to  swell  his  income  till  such  time  as  he  may  be 
allowed  to  draw  them.     The  difference  between 
24002.  BJid  the  respondent's  actual  income  in  the 
three  years  in  question  is  made  up  of  sums  which 
he  may  get  as  income  at  once,  or  which,  if  left  in 
the  business,  bear  interest.    There  is,  therefore, 
no  reason  why  I  should  not  treat   his   future 
income  as  approximately  the  same  as  that  of  the 
past.    I  am  not  sure  that  some   small  allowance 
ought  not  to  be  made  for  capital  which  has  been 
wiuidrawn,  and  I  think  2002.  would  be  a  reason- 
able deduction  to  make  from  the  a-nnrml  inocHne 
in  that  r«Enaect.    This  would  reduce  the  average 
income  to  33852.,  or,  in  round  figures,  33002.    A 
third  of  that  is  11002.,  and  that  is  a  proper  amount, 
in  my  judgment,  to  be  allotted  to  the  petitioner. 
The  oO(H.  a  year  payable  under  the  existing  deed 
must,  of  course,  come  off  that,  because  the  peti- 
tioner cannot  have  it  twice  over.    The  sum  (rf  bOIlL 
a  year  will,  therefore,  have  to  be  provided  for  the 
petitioner  by  the  respondent,  in  addition  to  the 
5002.  a  year  already  secured  by   the    marriace 
setUement.    Then   comes   tiie   question,  is  the 
order  for  that  sum  to  be  made  under  the  Matri- 
monial Causes  Act  1857  (20  &  21  Vict  c.  85).  a  3i 
or  under  the  Matrimonii  Causes  Act  1866  (29  k 
30  Vict.  c.  32)  P    The  petitioner  desires  the  sum  to 
be  secured  under  the  earlier  Act,  and  I  see  no 
reason  why  it  should  not  be  so.     All  that  Jardine 
V.  Jardine  (6  P.  Div.  213)  decides  is,  that  where  one 
is  dealing  with  property  in  a  business,  it  is  not 
necessaiT  that  the  order  should  be  made  undo* 
the  earber  statute,  but  that  the  court  may  anil 
itself  of  the  later  Act.    Both,  of  course,  could  not 
be  used,  and  the  only  doubt  raised  in  the  case  of 
Jardine  v.  Jardine  (ubi  sup.)  was  as  to  whether 
the  Act  of  1866  was  available.     I  can  under- 
stand that  where  the  court  is  dealing  with  a 
business  of  a  very  fluctuating  kind,  as  was  the 
case    in    Jardine   v.    Jardine    (wbi    tup.)   where 
the  profits  had  been  18,0002.   in  one  year  and 
nothing  in   another,  it  would   be  both   nnwise 
and  improper  to  order  the  respondent  to  aecun 
maintenance  upon  it.    In  the  present  case,  how- 
ever, I  am  dealing   with  a  well-defined  income 
of  very  even    amount,  arising  year  after  year 
from  the  profits  of  the  respondent's    business. 
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and  I  see  no  reason  whatever  why  that  should  not 
be  made  the  subject  of  security.  The  particular 
form  of  security  will  be  considered  by  the  con- 
veyanoer  who  draws  the  deed.  The  suggestion 
in  regard  to  the  children  seems  i-easonable. 
I  make  an  order  that  the  respondent  do  secure 
^OOZ.  a  year  to  the  petitioner  by  way  of  per- 
manent maintenance,  in  addition  to  the  500!.  a 
year  already  secured ;  and,  further,  that  the 
respondent  do  also  secure  for  the  fire  children 
the  yearly  sums  of  70?.,  601.,  50!.,  40!.,  and  30!.,  or 
250!.  a  year  in  all,  the  lowest  amount  to  drop  oat 
as  each  child  successively  attains  the  age  of 
sixteen  years. 

From  that  decision  the  respondent  now  ap- 
pealed. 

Bayford,  Q.C.  (Barnard  with  him),  for  the 
appellants,  contended :  first,  that  the  registi-ar  was 
Tight  in  treating  the  available  income  as  2400!., 
and  that  the  amount  of  the  maintenance  should 
be  reduced  to  800!.  per  annum ;  and  secondly,  that 
the  order  should  not  be  made  to  secure  the  income 
nnder  cect.  32  of  the  Matrimonial  Causes  Act 
1857,  but  for  payment  under  the  Matrimonial 
Causes  Act  186(5.  He  also  pointed  out  that  to 
order  a  charge  on  the  share  of  the  respondent  in 
the  brewery  might  result  in  a  dissolution  of  the 

fiartnership  by  reason  of  the  partnership  articles. 
LuPES,  L.J.  referred  to  Benycn  v.  Benyon 
<1  P.  Div.  447)  as  to  the  right  of  a  petitioner  to 
apply  for  an  increased  provision  out  of  the  in- 
come of  the  respondent.] 

Inderwtch,  Q.C.  (Bargrave  Deane  with  him)  for 
the  petitioner. — There  are  two  points  in  this  case ; 
first,  as  to  the  amount  which  ought  to  be  allowed 
for  the  maintenance  of  the  petitioner  and  the 
children  ;  secondly,  as  to  the  security  to  be  given 
by  the  respondent.  I  submit  that  the  sum  should 
be  secured  un-ier  sect.  32  of  the  Matrimonial 
Causes  Act  1857,  which  empowers  the  coui-t,  in 
•every  case  of  dissolution  of  marriage,  to  order 
that  the  husband  shall  to  the  satisfaction  of  the 
court  secure  to  the  wife  such  gross  sum  of  money 
or  such  annual  sum  of  money  for  any  term  not 
exceeding  her  own  life.  The  Matrimonial  Causes 
Act  1866  is  not  applicable  to  a  case  like  the 
present.  It  was  passed  to  meet  the  case  of  per- 
sons earning  weekly  wages.  [LoPES,  L.J. — The 
case  of  Jardine  v.  Jardine  (o  P.  Div.  213)  has 
extended  the  Act  beyond  weekly  wages.]  Although 
not  now  limited  to  weekly  wa^s,  the  Act  omy 
applies  to  orders  made  for  the  joint  lives  of  the 
husband  and  wife.  It  only  applies  to  a  case 
where  the  husband  cannot  make  any  security. 
(Kat.  L.J. — The  words  of  the  preamble  to  the 
Act  of  1868  seem  expressly  to  provide  for  payment 
to  the  wife  during  the  joint  lives  of  the  uusband 
and  wife.  In  terms  the  Act  of  1866  only  applies 
to  a  case  where  the  husband  has  no  property. 
Lopes,  L.J. — The  decision  in  Medley  v.  Medley 
(47  L.  T.  Bep.  N.  S.  556 ;  7  P.  Div.  122)  rather 
•eems  to  contemplate  a  case  where  there  was  no 
property.]  There  is  nothing  to  prevent  the  court 
from  making  any  order  under  sect.  32  of  the 
Act  of  1857  which    is   applicable   to   the 


[LiNDLEY,  L.J. — Why  cannot  the  order  be  made 
under  both  statutes  ?]  I  have  never  known  a  case 
in  which  such  an  order  has  been  made  under  both 
Acts.  The  words  of  the  Act  of  1866  would  seem 
to  preclude  the  making  of  any  order  of  the  kind 
now  asked  for  where  the  husband  has  any  pro- 


perty which  can  be  secured.  The  only  case  in 
which  an  attempt  was  made  to  obtain  an  order 
under  both  Acts  was  Medley  v.  Medley  («W  sup.), 
and  it  was  not  successful.  Then  as  to  the  nature 
of  the  security  to  be  given  by  the  respondent,  a 
warrant  of  attorney  would  be  the  proper  course : 
Morris  V.  Morris,  31  L.  J.  33,  Prob ; 
De  Sterny.  De  Bt»m,  31  L.  J.  84,  Prob., note. 

No  reply  was  called  for. 

LiNDLEY,  L.J. — This  is  an  appeal  from  an  order 
of  the  President  of  the  Probate  and  Divorce 
Division  directing  the  respondent  to  secure,  in 
addition  to  the  500!.  a  year  already  secured,  the 
annual  sum  of  600!.  for  the  term  of  the  petitioner's 
life  or  until  she  marries,  and  for  that  purpose  the 
matter  is  to  be  referred  to  one  of  the  conveyancing 
counsel  to  settle  the  deed.  The  learned  judge 
proceeded  upon  the  theory  that  this  gentleman's 
income  under  the  partnership  articles  amounted 
to  3300!.  a  year.  In  one  sense  it  does,  because  the 
annual  profits  for  the  last  three  or  four  years  have 
amounted  to  that  sum.  But,  under  the  partner- 
ship articles,  to  which  our  attention  has  been 
drawn,  it  is  tolerably  obvious  that  he  cannot  draw 
more  than  2400!.  a  year  without  the  consent  of  his 
copartner.  The  copartner  may  object  to  his 
withdrawing  more  if  in  his  judgment  the  neces- 
sities of  the  business  render  it  undesirable  to 
draw  more.  Practically,  it  means  this :  that  Mr. 
Hanbury  cannot  get,  in  respect  of  his  annual 
profits,  more  than  200!.  a  month  without  the  con- 
sent of  the  copartner.  Under  those  circum- 
stances it  does  strike  us  that  the  learned  judge 
ought  not  to  have  considered  the  respondent's 
available  income  as  more  than  2400!.  per  annum. 
Then  there  is  this  circumstance  also,  that,  in  con- 
sequence of  the  state  of  health  of  Mr.  Hanbury,  it 
is  quite  possible  that  this  partnership  may  be 
dissolved  Def ore  his  death,  and  if  so,  an  order  that 
he  should  pay  as  much  as  1100!.  per  annum 
permanently  to  the  wife  for  life  might  be  very 
onerous  indeed.  It  might  amount  to  the  whole 
income  to  which  he  is  entitled,  and,  according  to 
the  Act  of  Parliament  under  which  this  order  is 
made,  he  could  not  get  a  reduction  in  the  amount 
ordered  to  be  paid.  Under  these  circumstances 
we  think  that  it  will  be  right  to  substitute  the 
annual  sum  of  300!.  for  the  annual  sum 
of  600!.  and  then  leave  the  conveyancing 
counsel  of  the  court  to  exercise  his  ingenuity 
to  devise  the  best  security  which  he  can, 
having  regard,  of  course,  to  the  terms  of  the 
partnership  articles.  That  disposes  of  everything 
except  the  costs,  and  I  think  that,  this  being  a  case 
between  husband  and  wife,  the  husband  ought  to 
pay  them.  The  order  is  made  under  the  earlier 
Act,  and  not  under  both  Acts. 

Lopes  and  Kat,  L.JJ.  concurred. 

Order  varied. 

Solicitors  for  the  petitioner,  Boitth,  Staeey,  and 
Castle. 

Solicitors  for  the  respondent,  Hanbury,  Hutton, 
and  Whitting. 
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March  12, 13,  15,  and  April  12. 
^Before  Lindlet,  Kit,  and  Suith,  L.JJ.) 
Be  As  Akbiteation  between  the  London 
County  Council  and  the  London  Stebet 
Teamwats  Company,  (o) 

APPEAL  FBOU  THE  QTTEEN'S  BENCH  DIVISION. 

Tramways  company — Compuhory  purchase  of 
undertaking  by  local  authority — iPrinciple  of 
vcduation — London  Street  Tramways  Act  1870 
(33  <i^  34  Viet.  c.  elxxi.),  s.  U. 

In  determining  the  value  of  the  undertaking  of  a 
traynwaya  company  tohich  was  being  covipuuorily 
purchased  by  the  London  County  Council,  under 
sect.  44  of  the  London  Street  Tramways  Act  1870, 
the  referee  appointed  in  accordance  vdth  thai 
section  treated  the  value  as  being  the  cost  of  con- 
struction less  depreciation. 

Held,  that  the  purchasers  were  not  to  pay  for  the 
profit  which  tney  might  make  by  the  use  of  what 
they  bought,  and  were  not  to  compensate  the 
vendors  for  their  U>ss  of  profit ;  and  that,  there- 
fore, the  referee  had  rightly  estimated  (he  value 
in  determining  that  only  that  portion  of  the 
undertaking  represented  by  the  cost  of  construc- 
ting the  tramways  in  situ  was  to  be  paid  for. 

The  Stockton  and  Middlesborough  Water  Board 
ti.  The  Kukleatham  Local  Board  (69  L.  T.  Bep. 
N.  S.  661 ;  (1893)  A.  C.  444)  cmsidered. 

Decision  of  the  Divisumal  Court  {Mathew  and 
Collins,  Jj.)  reversed. 

Appeal  by  the  London  Conntj  Council  from  a 
decision  of  the  Divisional  Court  (Mathew  and 
Collins,  JJ.),  ante,  p.  97. 

Finlay,  Q.C.  and  G.  M.  Freeman,  for  the  appel- 
lants, relied  on  the  case  of  The  Stockton  and 
Middletborough  Water  Board  v.  The  Kirkleatham 
Local  Board  (69  L.  T.  Rep.  N.  S.  661 ;  (1893) 
A.  C.  444),  where  it  was  held  by  the  House  of 
Lords  that  in  fixing  the  price  to  be  paid  for  the 
pipes,  mains,  and  fittings  of  a  waterworks  com- 
pany, the  arbitrator  should  value  such  pipes, 
&c.,  as  plant  in  situ  capable  of  earning  a  profit, 
and  should  not  include  compensation  for  the  loss 
of  the  right  to  supply  water  in  future. 

Sir  Richard  Webster,  Q.C,  Cripps,  Q.C,  and 
H.  Sutton  for  the  respondents,      p         ■,        ,.    . 

April  12. — The  following  written  judgments 
were  delivered : — 

Lindlet,  L.J. — This  is  an  appeal  from  an  order 
of  the  Divisional  Court  remitting  back  to  an  arbi- 
trator an  award  on  the  value  of  a  tramway  and 
other  property  belonging  to  the  London  Street 
Tramways  Company,  but  taken  by  the  London 
County  Council  under  the  powers  of  a  special  Act 
of  ParUament  (33  &  34  Vict.  c.  clixi.).  The  ques- 
tion raised  by  the  appeal  is,  whether  the  arbitrator 
was  right  in  point  of  law  in  valuing  the  tramway 
at  what  it  would  cost  the  London  County  Council 
to  make  it,  or  whether  he  ought  to  have  ascer- 
tained what  the  tramway  company  could  have  let 
it  for  to  a  person  who  could  use  it,  and  then  to 
have  capitalised  its  annual  value  so  ascertained. 
The  question  thus  raised  turns  on  the  true  con- 
struction of  sect.  44  of  the  Act  above  mentioned. 
The  section  provides  as  follows:  "The  Metro- 
politan Board  of  "Works  may,  if  by  resolution 
passed  at  a  special  meeting  they  so  decide,  within 

(a)  Beported  by  E.  A.  Schatcblet,  Esq.,  Burrlster-at-Lav. 


six  months  after  the  expiration  of  a  period  of 
twenty-one  years  from  the  passing  of  this  Act, 
and  within  six  months  of  the  expiration  of  eveiy 
subsequent  period  of  seven  years,  or  within  three 
months  after  any  order  made  by  the  Board  of 
Trade  under  either  of  the  two  next  preceding 
sections,  with  the  approval  of  the  Board  of  Trade, 
by  notice  in  writing  require  the  company  to  sell, 
and  thereupon  the  company  shall  sell  to  them 
their  undertaking  upon  terms  of  paying  the  then 
value  (exclusive  of  any  allowance  for  past  orfntnre 
profits  of  the  undertaking  or  any  compensation 
for  compulsory  sale  or  other  consideration  whatso- 
ever) of  the  tramway  and  all  lands,  buildings, 
works,  materials,  and  plant  of  the  company  suit- 
able to  and  used  by  them  for  the  purposes  m  thar 
undertaking,  such  value  to  be,  in  case  of  differ- 
ence, determined  by  an  engineer  or  other  fit. 
person  nominated  as  referee  by  the  Board  of 
Trade  on  the  application  of  either  party,  and  the 
expenses  of  the  reference  to  be  borne  and  paid 
as  the  referee  directs;  and  when  any  such  eale 
has  been  made  all  the  rights,  powers,  and  autho- 
rities of  the  company  in  respect  to  the  under- 
taking sold,  or,  where  any  order  has  been  made 
by  the  Board  of  Trade  under  either  of  the  next 
preceding  sections,  all  the  rights,  powers,  and 
authorities  of  the  company  previous  to  the  making 
of  such  order  in  respect  of  the  undertaking  soli 
shall  be  transferred  to,  vested  in,  and  may  be 
exercised  by  the  Metropolitan  Board  of  Works  in 
like  manner  as  if  that  Doard  had  been  authorised 
by  this  Act  to  construct  the  tramways  and  had 
been  named  in  this  Act  instead  of  the  company." 
The  meaning  of  this  section  is,  in  my  opinion, 
plain  up  to  a  cei-tain  point.  The  substance  of  it 
IS  as  follows  :  (1)  The  London  County  Council  is 
entitled  (in  the  events  specified  in  the  section)  to 
require  the  tramway  company  to  sell  to  them  their 
imdertaking.  (2)  The  sum  to  be  paid  is  thevalne, 
at  the  date  of  the  notice  refeiredto  in  the  section, 
of  the  tramway  and  other  property  mentioned  is 
the  section.  (3)  But  no  aUowance  is  to  be  made  J 
for  past  or  future  profits  of  the  undertaking,  wv 
for  compulsory  sale,  nor  for  any  other  considen- 
tion.  (4)  When  the  sale  has  been  made  the 
London  County  Council  will  have  the  aan»e 
right  to  work  the  undertaking  as  the  tram- 
way company  had  before.  The  short  effect  of 
this  is  that  the  value  of  the  tramway  and 
other  property  at  the  date  of  the  notice  is  to 
be  ascertained  as  between  a  buyer  and  a  selkr. 
but  no  allowance  is  to  be  made  for  goodwill,  com- 
pulsory sale,  severance,  injury  to  other  property 
of  the  vendors  not  sold,  nor  for  anytJiing  what- 
ever beyond  the  value  of  the  tramway  and  other 
property  which  is  to  be  paid  for.  So  far  the 
matter  is  plain.  But  the  i"eal  difficulty  now 
arises.  How  is  the  tramway  to  be  valued  ?  The 
first  thing  to  ascertain  is  the  meaning  of  "  the 
tramway."  It  is  not  the  undertaking;  it  do« 
not  include  the  statutory  power  of  lengtheniBr 
an  existing  way  nor  of  making  other  lines  of  iwl> 
authorised  to  be  made,  but  not  made  at  the 
date  of  the  notice,  nor  does  "  tramway "  include 
the  business  of  the  tramway  company.  "  Tram- 
way "  means,  in  my  opinion,  the  line  of  rails  which 
the  company  were  empowered  to  make  and  main- 
tain,  and  which  the  company  had  laid  down  at  the 
date  of  the  notice.  The  next  thing  to  ascertain 
is,  What  is  the  value  of  the  tramway  in  tlii> 
sense  ?    My  answer  is,  What  anyone  would  gin 
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for  it.  Bat  how  is  this  to  be  ascertained  F  The 
vendors  have  only  a  right  of  user  (sect.  20) ;  they 
have  no  land  to  sell ;  they  have  only  an  easement 
so  far  as  the  land  is  concerned,  but  they  have  an 
exclusive  risrht  to  use  the  tramway  (sect.  29)  and  to 
grant  licences  to  other  persons  to  use  it  (sect.  37). 
These  rights  will  be  enjoyed  by  the  purchasers, 
and  these  rights  must  be  borne  in  mind  in  asoer- 
taining  the  value  of  the  ti-amway.  These  rights 
exclude  any  valuation  of  the  tramway  as  so 
much  old  iron  to  be  broken  up  and  removed. 
The  tramway  must  be  valued  as  an  existing 
tramway,  used  as  such  by  the  vendors  before  the 
«ale,  and  to  be  used  as  such  by  the  purchasers 
after  the  sale.  But  are  the  purchfUBers  to  pay  for  the 
right  of  user  P  The  right  of  user  clearly  adds  to 
the  value  of  the  tramway ;  if  it  were  not  for  the 
right  of  user  the  value  of  the  tramway  would  be  only 
the  value  of  so  much  old  iron.  The  right  of  user 
cannot,  then,  be  ignored  and  be  whollv  disregarded. 
Apart  from  the  direction  that  no  allowance  is  to 
be  made  in  respect  of  past  or  future  profits  of  the 
undertaking  there  would  be  no  difficulty.  The 
tramway  would  be  valued  as  something  yielding 
profit ;  the  rails  and  the  goodwill — i.e.,  the  profit 
to  be  expected  from  their  use — ^would  both  be 
valued,  and  the  value  thus  ascertained  would  be 
the  value  of  the  tramway.  But  then  no  allowance 
is  to  be  made  for  profit,  and  the  problem  is  thus 
reduced  to  the  question.  What  is  the  value  of  the 
tramway  to  a  purchaser  entitled  to  use  it,  but  who 
is  not  to  be  charged  anything  in  the  shape  of  an 
allowance  of  past  or  future  profit  of  the  under- 
taking P  The  arbitrator  has  answered  this  ques-^ 
tion  DT  saying  that  the  value  is  what  it  would* 
cost  the  purchaser  to  lay  down  the  tramway. 
After  much  consideration  I  have  come  to  the 
conclusion  that  he  is  right.  Excluding  the  value  of 
old  iron  on  the  one  side  and  all  allowance  in  respect 
of  past  or  future  profit  of  the  undertaking  on 
the  other,  there  appears  to  me  nothing  left  except 
to  say  that  the  present  value  is  either  what  the 
tramway  cost  to  make,  less  some  deduction  for 
depreciation  for  wear  and  tear,  or  what  it  would 
cost  the  purchasers  to  make  if  they  had  to  make 
it  themselves.  Cost  price  is  well  loiown  to  be  no 
real  criterion  of  the  value  of  an  outlay  on  land. 
What  the  result  of  the  outlay  wUl  fetch  if  sold  is 
often  much  more  and  often  much  less  than  the 
outlay  which  has  produced  it,  and  the  arbitrator 
was  quite  justified  in  not  adopting  this  mode  of 
valuation.  There  remains  only  the  other,  which 
has  been  adopted.  He  has  adopted  it  because  he 
finds  it  impossible  to  value  the  ^mway  bv  ascer- 
taining what  it  would  let  for  without  takmg  into 
account  and  indirectly  making  an  allowance  for 
past  or  future  profits  of  the  undertaking,  which 
the  statute  directs  him  to  exclude.  It  was  urged 
-with  much  force  by  the  counsel  for  the  tramway 
company  that  to  t^e  profit  into  consideration  in 
order  to  ascertain  the  value  of  property  is  one 
thing,  to  make  an  allowance  for  profit  in  addi- 
tion to  such  value  is  a  totally  different  thing, 
and  that  whilst  the  statute  prohibits  any  such 
allowance  or  addition,  it  is  quite  silent  as  to 
Om  mode  of  valuing  the  property  which  is  to  be 
valued  and  paid  for.  It  was  urged  that  to  con- 
strue the  words  which  state  what  allowances  are 
to  be  excluded  as  directing  that  no  regard  is  to 
1>e  bad  to  the  fact  that  the  tramway  company 
are  selling  property  of  great  value  for  use  at  the 
time  of  stue  is  to  put  a  forced  and  unnatural  con- 


struction on  those  words,  and  to  lose  sight  of  what 
is  the  key  to  the  whole  section,  viz.,  that  the 
county  council  are  to  buy  the  undertaking  and 
to  pay  for  the  value  of  the  corpoi-eal  property 
which  they  take  over,  but  are  to  pay  nothing 
more.  This  argument  very  much  impressed  me. 
But,  having  carefully  considered  it,  I  nave  come 
to  the  conclusion  that  to  give  effect  to  it  will  be 
indirectly  to  make  the  county  council  pay  for  the 
use  of  the  tramways  and  to  make  them  pay  some 
thing  for  past  or  future  profit  which  the  Act,  in 
my  opinion,  did  not  contemplate.  The  arbitrator 
says  distinctly  that  this  is  the  i-eason  why,  after 
admitting  evidence  of  what  rent  could  be 
obtained  from  a  tenant,  he  ultimately  felt  unable 
to  act  upon  such  evidence  in  making  his  award. 
The  evidence  thus  admitted,  but  not  acted  upon, 
was  based  on  the  profit  which  could  be  made  by 
a  purchaser  of  the  tramway.  But  this  mode  of 
valuation  is,  in  my  opinion,  only  admissible  in  cases 
where  an  allowance  for  such  profit  can  properly  be 
made  by  the  vendor,  and  not  in  a  case  where 
such  an  allowance  is  expressly  excluded.  I  may 
add,  however,  that  I  do  not  attach  importance  to 
the  argument  of  the  counsel  for  the  county 
council,  based  on  the  words  of  the  last  part  of 
sect.  44,  which  vests  the  rights  of  the  tramway 
company  in  the  county  council  as  if  they  had  con- 
structed the  tramway  and  had  been  named  in  the 
Act;  for,  although  at  first  sight  these  words 
support  the  contention  of  the  coimty  council,  yet 
very  similar  words  nre  found  in  sect.  46,  which 
applies  to  other  purehasers,  who,  I  apprehend, 
would  have  to  pay  for  the  undertaking  valued  in 
the  usual  way,  and  not  for  the  value  of  the  tram- 
ways without  any  allowance  in  respect  of  past  or 
future  profit  of  the  undertaking.  The  crucial 
point  is  whether  the  county  council,  buying  the 
undertaking  under  sect.  44,  are  to  pay  for  the 
right  to  use  the  tramway  when  they  have  acquired 
it  P  In  my  opinion  they  are  not  to  pay  for  this 
right,  although,  as  I  have  already  pointed  out,  its 
existence  cannot  be  wholly  ignored.  There  is  no 
injustice  in  this  conclusion,  because  the  tramway 
company  paid  nothing  for  the  acquisition  of  their 
light  to  use  the  public  streets  when  they  laid 
down  their  tramways.  The  conclusion  at  which  I 
have  thus  arrived  is,  I  think,  strengthened  by 
sects.  42  and  43,  which  relate  to  what  is  to  be  done 
if  the  tramway  company  cease  to  use  their  tram- 
ways, or  become  insolvent.  In  that  case  the 
tramways  may  be  removed  at  the  expense  of  the 
company  without  any  compensation,  unless  their 
powere  are  purchased  by  the  county  coimcil 
under  sect.  A.  In  the  cases  provided  for  by 
sects.  42  and  43,  any  valuation  based  on  profit 
cannot,  I  think,  have  been  contemplated  by  the 
Legislature.  The  case  appears  to  me  one  of  great 
difficulty,  far  more  difficult  than  the  Kirkieatham 
case  (69  L.  T.  Bep.  N.  S.  661 ;  (1893)  A.  C,  444), 
which  was  so  different  from  the  one  before  us 
that  it  is  really  of  little  or  no  use  as  a  guide  for 
the  interpretation  of  the  statute  with  which  we 
have  to  deal  on  the  present  occasion.  The  result 
aiTived  at  is,  however,  the  same  in  both  cases, 
viz.,  that  the  purchasers  are  not  to  pay  for  the 
profit  which  they  may  make  by  the  use  of  what 
they  buy,  and  are  not  to  compensate  the  vendors 
for  their  loss  of  profit.  This,  in  my  judgment, 
is  the  key  to  the  problem  which  we  have  to  solve. 
I  agree,  therefore,  with  the  conclusion  arrived  at 
in  Scotland  in  the  case  of  the  Edinburgh  Tram- 
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ways,  and  am  unable  to  adopt  the  view  taken  by 
the  Divisional  Court  and  bj  the  Lord  Freeident, 
who  differed  from   hia  ooUeagues  in  the  Scotch 


ELat,  L.J. — The  question  in  this  case  is,  what  is 
the  true  construction  of  the  statute  33  &  34  Vict. 
c.  clxxi.,  by  which  the  London  Street  Tramways 
Company  was  incorporated.  This  Act  authorised 
them  under  certain  restrictions  to  lay  down  tram 
lines  in  certain  streets  in  London,  and  to  hare  the 
exclusive  right  of  running  tramcars  with  flanged 
wheels  upon  them.  This  privilege  was  granted 
without  exacting  any  payment  to  anyone,  out  the 
condition  of  the  grant  is  expressed  in  sect.  44, 
which  has  been  te&i  by  Lindley,  L.J.  "Their 
undertaking,"  in  that  section,  means  the  good- 
will, expectation  of  future  profits,  the  tramway, 
and  all  lands,  buildings,  works,  materials,  and 
plant  of  the  company,  suitable  to  and  used  by 
them  for  the  purposes  of  their  undertaking.  This 
would  be,  prima  faeie,  the  meaning  of  the  word 
"  undertaking."  But  the  context  which  requires 
payment  of  the  value  of  the  tramway,  lands, 
bmldings,  works,  materials,  and  plant  makes  it 
clear  that  the  word  "undertaking"  describing 
that  which  is  sold  includes  all  those,  and  is  used 
in  its  most  comprehensive  sense.  Then,  secondly, 
it  is  clear  that  the  price  to  be  paid  is  not  the 
value  of  the  undertaking,  but  of  something  less 
than  the  undertaking.  The  price  to  be  paid  is 
the  value  of  the  tram  wav,  and  all  lands,  buildings, 
works,  materials,  and  plant.  And  in  computing 
such  value  no  allowance  is  to  be  made  for  past  or 
future  profits  of  the  undertaking,  nor  any  com- 
pensation for  compulsory  sale  or  other  considera- 
tion whatever.  The  words  "  exclusive  of  "  must 
mean  that  the  "  value  "  which  is  to  be  the  measure 
of  the  price  is  not  to  include  any  such  allowance. 
What  is  the  value  of  the  ti-amway,  excluding  any 
such  allowance  P  It  must  be  the  then  value  of 
the  construction — the  physical  thing — putting 
entirely  out  of  sight  its  profit-earning  capacity. 
I  think  the  appellants'  suggestion  that  it  means 
the  sum  for  which  at  the  time  of  the  sale  a  con- 
tractor would  make  and  hand  over  such  a  tram- 
way in  ita  then  condition  probably  is  as  near  a 
correct  description  of  the  meaning  as  can  be 
given.  The  same  consideration  applies  to  the 
then  value  of  the  lands,  buildings,  works,  mate- 
rials, and  plant.  In  estimating  their  value  no 
allowance  is  to  be  included  for  past  or  future 
profits  of  the  undertaking.  The  value  of  each  is 
to  be  taken  disregarding  the  profit  that  may  be 
made  by  the  use  of  them  in  carrying  on  the 
undertaking.  In  short,  the  meaning  of  sect.  44  is 
that  the  tramways  company  having  obtained  the 
power  of  making  and  using  the  tramways  gratui- 
tously, are  subjected  to  this  condition,  that  at  the 
end  of  twenty-one  years  they  may  be  required  to 
hand  over  their  whole  undertaking  to  the  urban 
authority  on  being  paid  the  then  value  of  the 
structure  and  plant,  without  any  allowance  for  its 
capacity  of  making  profits.  This  is  not  an  un- 
reasonable condition.  The  undertaking  may 
succeed  or  fail.  In  either  case  the  price  to  lie 
paid  is  the  same.  The  urban  authority  represents 
the  grantors  of  the  right  to  make  the  tramway 
and  to  use  it.  and  sect.  44  provides  in  effect  for 
a  redemption  of  that  grant  after  the  end  of 
twenty-one  years  on  the  terms  of  making  full 
compensation  for  the  outlay  of  the  tramways  com- 
pany without  any  allowance  for  goodwill,  past  or 


future  profits.  This  ia  the  view  taken  by  &t  F, 
Bramwell,  the  arbitrator  to  whom  the  oompirta. 
tion  of  the  price  was  referred.  It  was  taken  to 
be  the  meaning  of  a  like  provision  by  aaotho- 
arbitrator,  Mr.  Tennant,  in  a  similar  case,  and  hia 
view  was  adopted  in  a  very  lucid  and  able  judg- 
ment by  the  Lord  Ordinary  in  an  action  in  Scotiani. 
That  judgment  has  now  been  affirmed,  on  tlw 
17th  March  last,  by  the  Divisional  Court  in 
Scotland,  consisting  of  Lord  Adam,  Lonl 
McLaren,  Lord  Kinnear,  and  the  Lord  President 
the  last  named  learned  Lord  dissenting  from  the 
rest  of  the  court.  The  tramways  company  bave 
adduced  a  body  of  evidence  by  experts  familiar 
with  the  business  of  tramways.  These  gentlemen 
have  not  taken  the  books  of  the  tramways  com- 
pany and  found  from  them  what  profits  the 
company  were  actually  making.  I  can  only 
suppose  it  was  thought  that  would  make  the 
fallacy  of  their  calciuation  too  apparent.  Bat, 
from  an  examination  of  the  locality  and  of  the 
number  of  persons  using  the  tramcars,  they  haT« 
prepared  an  estimate  of  the  gross  receipts.  From 
this  amount  they  have  deducted  the  outgoings, 
and  the  result  is  the  net  profit  made  by  the  tnm- 
ways  company.  One  half  of  this  net  profit,  it  i» 
said,  is  the  rent  which  would  be  given  by  a  penon 
or  company  buying  the  whole  undertajdng  as  a 
going  concern,  witii  power  to  carry  it  on  as  the 
tramways  company  have  been  doing.  They  then 
capitalise  that  sum  by  multiplying  it  by  twenty, 
and  the  result  is  the  value  which,  in  the  opinion 
of  these  witnesses,  ought  to  be  paid.  It  is  argued 
that  the  value  no  arrived  at  does  not  contain  any 
allowance  for  profit.  The  fallacy  seems  to  me 
apparent.  As  the  learned  judge  in  the  Scotdi 
case  said,  if  the  tramways  company  had  let  the 
undertaking  at  that  rent,  the  rent  would  be  all  the 
profit  they  would  make.  Indeed,  they  might  haT» 
some  outgoings  to  deduct,  so  that  this  actual  profit 
might  be  less.  To  give  twenty  years  of  that  profit 
and  then  to  say  that  no  allowance  for  profit  is 
made  is  a  contradiction  so  startling  that  I  ant 
surprised  that  it  should  be  argued.  On  this 
method  of  computation  the  price  to  be  paid  variea- 
directly  with  the  profit.  If  the  profit  were 
19,000f.  a  year  the  rent  would  be  9So(M.,  and  *, 
twenty  years'  purchase  would  be  190,0004.  If  tiie 
profit  were  6000/.  a  year  the  rent  would  be  250W. 
and  the  price  50,000i.  Indeed,  if  the  tramw»y 
buildings  and  plant  were  all  to  be  valued  on  this 
principle,  I  should  have  thought  that  the  company 
would  get  a  good  price  for  the  goodwill  of  their 
concem.  Twenty  years'  purchasia  of  half  the 
profits  equals  ten  years'  purchase  of  the  whole,  and 
not  many  trading  concerns  would  sell  for  moi« 
than  that.  But  we  are  told  that  a  company  like 
this  having  a  monopoly  by  statute  would  sdl  for 
more.  Even  if  that  is  so,  some  aUowance  (or 
profit  is  included  in  the  value  so  arrived  at,  and 
this  IS  what  the  Act  provides.  Then  it  is  argoed 
that,  notwithstanding  the  exclusion  daose,  tlift 
Act  does  not  provide  some  allowance  for  profit 
It  was  sought  to  lessen  the  meaning  of  the  word 
"  undertaking  "  and  to  enlarge  that  of  "  tramway." 
The  interpretation  clause  was  referred  to,  ac««- 
ing  to  which  "  tramways  "  is  to  mean  the  same  at 
"undertaking."  In  the  fii-st  place,  the  word  >» 
not  "  tramways  "  but  "  tramway ;  "  and  secondly, 
if  it  were  "  tramways  "  the  context  shows  that  it- 
does  not  mean  "  undertaking "  in  sect  44.  !■> 
many  sections  of  the  statute  the  ploial  woid 
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■"  tramways  "  is  used  where  it  would  be  impoBsible 
to  read  it  as  "  imdertakiiig."-  Bat,  if  it  had  that 
meaning,  it  really  would  not  assist  the  argument 
of  the  company.  The  section  would  then  run 
thus  :  They  are  to  sell  the  undertaking  at  the  then 
value  of  the  undertaking  without  any  allowance 
"for  past  or  future  profits.  The  words  of  exclusion 
~would  have  the  same  force  in  either  case.  Jt  is 
axgrued  that  the  use  of  the  word  "  ezclusiTe  "  shows 
that  the  value  of  the  tramway  would  include 
no  allowance  for  profits  but  ror  the  exclusion 
clause.  It  follows  that  the  exclusion  clause  being 
there  it  does  not  include  it.  But  it  is  not  a 
sound  argument.  The  exclusion  clause  is  put 
in  to  make  the  meaning  more  clear,  and 
probably  on  account  of  tne  argument  I  am 
next  about  to  notice.  It  excludes  expressly  com- 
pensation for  compulsory  sale,  which  is  not 
uicluded  in  the  value.  Great  reliance  was  placed 
on  the  i^ti^  cases.  It  is  said  that  even  oefore 
the  6  &  7  mil.  4  c.  96,  s.  1,  which  expressly  makes 
the  rent  which  a  tenant  would  ^ve,  subject  to 
certain  deductions,  the  criterion  of  the  aimual 
value  for  rating  purposes,  this  had  been  the  law. 
But  there  are  no  exclusive  words  in  the  rating 
statutes  such  as  we  find  here.  Moreover,  the 
principle  of  those  cases  is  to  apportion  the  rate 
fairly  among  all  occupiers,  and  if  one  is  in  occupa- 
tion of  premises  whose  value  as  a  hereditament  is 
sreatly  increased  by  its  profit-earning  capacities, 
it  would  be  unfair  to  other  ratepayers  not  to  take 
that  into  account.  The  rateable  value  of  a  house 
in  Bond-street  must  be  greater  than  that  of  a 
precisely  similar  house  in  Islington,  both  being 
-Deed  as  shops.  This  supposed  analogy  seems  to 
me  to  be  the  basis  of  the  whole  argument.  But, 
in  my  opinion,  there  is  "no  analogy  at  all ;  first,  by 
reason  of  the  different  nature  of  the  two  cases, 
but  chiefly  because  of  the  exclusion  clause,  which 
•was  protebly  put  into  this  statute  for  the  very 
purpose  of  preventing  any  argument  being  raised 
upon  this  supposed  analogy.  Next  it  was  said  that 
-the  exclusion  is  only  of  past  and  future,  not  of 
present,  profits.  I  confess  that  this  argument 
surprised  me.  In  ascertaining  the  value  of  a 
-tramway  no  allowance  is  to  be  made  for  past  or 
future  profits  of  the  undertaking.  But  it  is  argued 
that  there  may  be  an  allowance  for  present  profits. 
What  are  present  profits  ?  They  are  the  profits 
made  in  the  past  year,  month,  week,  or  day.  It  is 
impossible  to  estimate  them  except  by  calculating 
past  profits.  No  allowance  for  past  or  future 
profits  includes  of  necessity  no  allowance  for 
present  profits.  But,  if  an  allowance  were  made 
for  present  profits,  which  must  mean  the  profits 
which  the  undertaking  has  been  making  up  to  the 
time  of  sale,  the  whole  value  of  the  goodwill  must 
be  included.  Goodwill  is  only  the  capacity  of 
making  future  profits,  and  this  can  only  be  arrived 
at  by  knowing  what  it  has  made  in  the  past. 
Counsel  were  pressed  with  the  difficulty  of  giving 
«ny  other  intelligible  meaning  to  past  profit,  and 
they  suggested  that  it  meant  an  expenditure  upon 
the  line  out  of  past  profits.  But  this  would  be 
compensated  in  estimating  the  then  value  of  the 
atmctore,  and  therefore  the  words  cannot  be  so 
satisfied.  With  respect  to  future  profits,  they 
sngKested  that  that  means  a  probable  increase  of 
profits  in  the  future.  But  those  are  not  the 
words.  Counsel  for  the  company  admitted  that 
the  value  of  the  goodwill  of  the  undertaking  was 
not  to  be  paid.    But  why  not  P  If  their  argument 


is  sound,  that  value,  or,  at  any  rate,  a  large  part 
of  it,  would  be  payable.  It  is  only  not  payable 
because  the  words  of  sect.  44  exclude  it,  and  the 
exclusion  words  are  those  which  refer  to  past  or 
future  profits.  But  the  words  are  that  1  here  shall 
not  be  "  any  allowance  "  on  this  account.  So  that 
the  only  possible  alternatives  are  to  include  the 
whole  value  of  the  goodwill  or  to  exclude  it  alto- 
gether. Collins,  J.  was  much  pressed  with  the 
consideration  that  the  thing  to  be  sold  was  the 
undertaking,  and  that  nrtrnd^ocie  the  i>rice  should 
be  the  value  of  the  undertaking.  I  entirely  agree. 
But  the  statute  says  that  this  is  not  the  price,  but 
something  less,  and,  as  I  have  pointed  out,  counsel 
agree  that  the  value  of  the  goodwill  must  be 
excluded  from  the  price.  Having  given  to  the 
judgments  of  the  learned  judges  in  the  court 
below,  and  the  ingenious  arguments  addressed  to 
us,  all  the  consideration  I  con,  my  cleai-  opinion  is 
that  no  allowance  for  pixifits  of  the  undertaking  is 
to  be  included  in  the  price  to  be  paid ;  but  wat 
such  price  is  to  consist  of  the  structural  value  of 
the  ti'amway,  lands,  buildings,  works,  and  suitable 
plant,  and  of  that  only ;  and  that  the  company's 
mode  of  computing  such  value  is  entirely  wrong, 
because  it  includes  a  large  allowance  for  the 
profits  of  the  undertaking  which  the  statute 
expressly  and  carefully  excludes. 

Smith,  L.J. — The  question  raised  is  this:  At 
what  price  are  the  appellants,  the  London  County 
Council,  empowered  by  statute  to  buy  what  they 
ane  compelling  the  respondent  company  to  sell  to 
them?  Although  this  case  arises  under  the  London 
Streets  Tramways  Act  1870  (33  &  34  Vict.  c.  clrxi.), 
the  point  under  consideration  is  the  same  as  it 
would  be  if  it  arose  under  the  General  Tramway 
Act,  passed  in  the  same  year,  and  this  decision 
is  therefore  of  moment  to  all  the  tramways  com- 
panies in  England,  and  there  can  be  no  doubt 
about  the  magnitude  of  the  interests  involved. 
The  great  dispute  ia  this:  Can  the  London  County 
Council,  when  they  are  minded  to  step  in  and 
buy  up  the  respondent  company,  do  so  upon  pay- 
ment merely  of  the  then  value  of  the  structure  of 
the  tramway  t»  situ,  ascertained  by  taking  what 
it  would  cost  the  county  council  to  make  it ;  or 
must  the  county  council  pay  the  then  value  of 
what  the  company  have  to  sell,  i.e.,  the  then  value 
of  their  tramway  in  use,  together  with  the  rights, 
powers,  and  authorities  of  maintaining  the  same 
m  the  streets,  of  running  cars  thereon,  and  of 
earning  toUs  thereby,  ascertained  in  the  usual 
and  accustomed  way  of  finding  out  what  the 
present  value  is,  by  estimating  the  rental  which 
might  be  obtained,  and  then  capitalising  the 
rental?  I  need  not  here  deal  with  the  other 
matters  the  company  have  to  sell,  viz.,  the  lands, 
buildings,  works,  and  plant  they  may  have,  suit- 
able to  and  used  by  them  for  the  purposes  of  their 
undertaking.  The  case  has  been  weU  argued  on 
each  side,  and  it  has  given  rise  to  a  diversity  of 
judicial  opinion — ^four  judees  in  Scotland  having 
affirmed  the  construction  placed  upon  the  section 
by  the  county  council ;  the  Lord  President  and 
my  brothers,  Mathew  and  Collins,  JJ.,  having 
upheld  the  contention  of  the  company.  Sect.  44 
of  the  London  Streets  Tramways  Act  1870,  upon 
the  ti-ue  interpretation  of  which  the  decision  of 
this  case  depends,  after  setting  forth  the  three 
occasions  in  which  the  London  County  Council 
are  emx>owered  to  become  purchasers  of  a  tram- 
way   otherwise   than    by   agreement,   proceeds 
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thns  :  [Beads  it.]  Considering  the  aivnments 
whicli  nkve  been  addressed  to  tls,  it  becomeB 
necessary  to  understand  in  the  first  place  what, 
under  the  Act,  is  to  be  sold  and  bought ;  next, 
whether  what  is  to  be  paid  is  to  be  for  the 
whole  or  only  for  part  of  what  is  sold  and  bought; 
and,  lastly,  how  the  price  which  is  to  be  paid  is  to 
be  arrived  at.  I  cannot  doubt  that  what  is  to  be 
sold  and  bought  ia  not  merely  the  tramway  in 
iitu  as  a  structure,  but  the  undertaking  of  the 
company  as  a  going  toU-eai-ning  concern,  i.e.,  the 
tramway  as  then  in  use,  with  the  rights,  powers,  and 
authorities  of  the  company  to  maintain  it  in  the 
public  streets,  run  cars  thereon  with  flange 
wheels  to  the  exclusion  of  all  others,  to  take  the 
prescribed  tolls  for  so  doing,  and  to  exercise  the 
other  powers  contained  in  the  Act.  Of  this  I 
have  no  doubt.  The  words  of  the  section  are 
clear :  "  And  thereupon  the  company  shall  sell," 
not  their  rails  and  sleepers,  but  "  their  undertak- 
ing," and  "  when  such  sale  has  been  made,  all  the 
rights,  powers,  and  authorities  of  the  company  in 
respect  to  the  imdertakin^  are  to  vest  in  the 
county  council."  By  the  interpretation  section, 
sect.  3,  the  expression  "  the  undertaking "  shall 
mean  the  tramways  and  works,  and  undertaking 
by  this  Act  authorised,  or  any  part  thereof.  It 
seems  to  me  that  the  underlying  comprises 
three  distinct  matters :  First,  the  tramways  in  »itu 
in  the  streets.  By  sect.  5  the  company  are  autho- 
rised to  enter  upon,  take,  and  use  (not  purchase) 
lands  delineated  in  certain  plans,  and  to  lay  down 
and  maintain  street  tramways  thereon  with  all 
proper  rails,  plates,  works,  and  conveniences  con- 
nected therewith.  This  constitutes  the  tramway. 
Secondly,  the  powers  granted  to  the  company  of 
nmning  cars  with  flange  wheels  therein  to  the 
exclusion  of  all  others,  and  of  taking  the  prescribed 
tolls  and  the  other  power,  in  the  Act  mentioned, 
in  addition  to  what  is  included  in  No.  1.  And, 
thirdly,  all  lands,  buildings,  works,  materials  and 
plant  of  the  company  wtijch  they  may  have  pur- 
chased by  agreement,  if  suitable  to  and  used  by 
them  for  the  purposes  of  their  undertaking.  The 
Lands  Clauses  Consolidation  Acts  1845, 1860,  and 
1869,  which  are  incorporated  in  the  London 
Streets  Tramways  Act  1870,  except  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than 
by  agreement,  and  with  respect  to  the  entry  upon 
mids  by  the  promoters  of  the  undertaking,  give 
the  company  power  to  purchase  lands.  It  is  these 
three  things  which  the  company  have  to  sell  under 
the  words  "  their  undertaking,"  and  that  this  is 
what  is  to  be  sold  by  the  company  to  the  county 
council  I  do  not  doubt.  I  now  come  to  consider 
the  next  question,  which  is  this :  Is  the  whole  or 
only  part  of  what  is  sold  and  bought,  and,  if  so, 
what  part,  to  be  paid  for  by  the  county  council ;  or, 
to  state  the  point  in  detail,  is  only  the  tramway 
in  situ  to  be  paid  for,  together  with  the  lands, 
buildings,  works,  materiab,  and  plant,  as  men- 
tioned in  the  section ;  or  are  the  rights,  powers,  and 
authorities  granted  by  the  Act  to  the  company, 
and  which  the  county  council  undoubtedly  obtam 
by  their  purchase,  also  to  be  paid  for  by  them  P 
It  cannot,  I  think,  be  denied  that  ordinarily  a  pur- 
chaser pays  for  the  whole  of  what  he  purchases, 
though  a  statute  may  enact  that  it  shall  be  other- 
wise. I  shoulri  say  that,  unless  the  statute  be 
explicit  upon  the  point,  the  strong  presumption 
is  that  the  whole  of  what  is  sold  is  to  be  paid  for. 
I  should  say  that  the  phrase  "  paying  the  then 


value  of  the  tramway  "  prima  facie  meant  the  then 
value  of  the  tramwaiy  as  a  structure  in  titu.  and 
more  especially  when  it  is  coupled  with  the  otber 
named  matters,  lands,  buildings,  works,  materials, 
and  plant,  which  are  also  in  like  manner  to  be 
paid  for.  The  words  are  not  the  company  shaD 
sell  their  undertaking  to  the  county  council  upon 
the  terms  of  paying  the  then  value  of  the  tram- 
way, exclusive  of  any  allowance  for  past  or  f ntore 
profits  of  the  undertaking.  It  is  said,  however, 
that  the  words  "  the  tramway "  as  here  nsed 
denote  more,  and  that  they  are  equivalent  to  the 
words  "  the  undertaking.  Matiiiew,  J.  thoogiit 
that  the  interpretation  soction  brought  this  about 
I  would  point  out,  however,  that  there  is  no  defi- 
nition of  the  words  "  the  tramway,"  but  aaij  of 
the  words  "  the  ti-amways."  If  the  words  **  the 
tramway"  in  the  section  are  to  mean  the  under- 
taking, why  add  thereto  the  words,  "and  all 
lauds,  buildings,  works,  materials,  and  plant,  if 
suitable  and  used  by  the  company,"  wnich,  as 
before  shown,  form  one  of  the  subject-matters  of 
the  undertaking,  and  would  be  incladed  in  the 
word  "  undertaking  "  above  ?  It  will  be  seen  that, 
in  addition  to  sect.  46,  which  gives  power  to  the 
company  in  certain  events  to  sdl,  if  they  so  desire, 
their  undertakLtig  to  willing  purchasers,  in  whidi 
case  the  contractmg  parties  can  agree  inter  te  as 
to  what  is  to  be  sold  and  what  paid  for,  there 
are  three  sections  which  enable  the  London 
County  Council  to  become  purohasera  otherwise 
than  by  agreement,  viz.,  sects.  42  and  43,  and 
this  now  in  hand,  sect.  44.  By  sect.  42,  when  a 
tramway  company  have  discontinued  working  isx 
three  months  the  Board  of  Trade  may  declare 
that  the  powers  of  the  company  shall  be  at  an 
end,  and  therefore  the  powers  shall  cease,  unless 
the  same  are  purchased  by  the  county  council  in 
the  manner  provided  by  sect.  44  of  the  Act,  viz., 
upon  the  terms  of  paying  the  then  value  of  the 
tramway.  (I  omit  Eibout  the  lands,  buildings,  &c.) 
This  cannot  mean  upon  paying  the  then  value  <A 
the  powers.  It  does  not  say  so,  and  why  should 
a  company  be  paid  for  that  which  they  biave  been 
the  cause  of  coming  to  an  end  P  By  sect.  43,  when 
a  tramway  company  have  become  insolvent  the 
Board  of  Trade  may  declare  that  the  pow<>TS  of 
the  company  shall  be  at  an  end  after  the  expira- 
tion of  six  months  from  its  order,  and  that  they 
shall  accordingly  cease  unless  the  same  are  par- 
chased  by  the  county  council  ia  the  manner  pro- 
vided by  sect.  44,  i.e.,  upon  paying  the  then  vahie 
of  the  tramway.  In  my  judgment  what  is  to  be 
paid  for  under  each  of  these  sections  ia  that  part 
of  the  undertaking  represented  by  the  strucwre 
of  the  tramway  in  situ,  and  not  the  powers  which 
the  county  council  then  obtain.  They  pass  to 
the  county  council  upon  disoontjnuance  of  work- 
ing or  upon  insolvency  of  the  company,  upon 
payment  by  the  county  council  of  the  then  value 
of  the  tramway.  Lastly,  by  sect;.  44,  after  the 
expiration  of  twenty-one  years  from  the  passing 
of  the  Act,  the  county  council  can  compel  the 
company  to  sell  their  undertaking  to  them  if  the 
county  council  give  the  prescribed  notice  requiring 
such  sale,  and  here  as  before  the  company  are  to 
sell  upon  the  terms  of  being  paid  by  the  ooxmtf 
council,  not  the  then  value  of  the  undertakinz. 
but  the  then  value  of  the  tramway,  together  wita 
the  then  value  of  all  buildings,  works,  materials, 
and  plant  then  belonging  to  the  oompany  whi(^ 
are  smtable  to  and  used  bv  tiie  company  for  the 
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pnrpoaea  of  their  undertaking.  These  last  are 
also  to  be  purchased  by  the  conntv  council  when 
tbej  pnrchajse  under  sects.  42  or  43.  It  seems  to 
me  that  the  words  "  the  tramway  "  in  each  of 
these  three  sections  mean  the  same  thing,  that  is, 
the  part  of  the  undertaking  which  consists  of 
trajn  lines,  points  and  sidings,  tn  situ,  and  not 
the  whole  undertaking  as  contended  for  by  the 
company.  It  is  here  that  I  differ  from  my 
brothers  Mathew  and  Collins,  who  read  the 
words  "the  tramway"  as  comprehending  the 
whole  "undertaking"  to  be  sold,  lly  brother 
Collins  points  out  that,  if  the  word  tramway 
is  read  as  I  read  it,  there  was  no  neces- 
sity for  the  parenthesis,  for  the  mere  tram- 
way as  it  exists  in  situ  is  incapable  of  earning 
profits,  and  that  therefore  profits  had  no  place  in 
the  discussion.  I  feel  the  force  of  this  obserra- 
tion ;  but,  in  my  judgment,  the  parenthesis  was 
necessuy  to  prevent  the  controversy  which  wotild 
otherwise  arise  as  to  whether,  inasmuch  as  the 
-whole  undertaking  was  to  be  sold  and  only  the 
tramway  was  to  he  paid  for,  a  claim  for  any 
allowance  for  profits,  compulsory  purchase,  or  any 
other  consideration  whatever,  was  to  be  made  b^ 
the  company.  In  the  endeavour  to  prevent  this 
the  parenthesis  was  inserted.  I  cannot,  for  the 
reasons  I  have  given  above,  read  the  word  "  tram- 
way" in  sect,  ii  as  embracing  the  whole  imder- 
taking.  The  lands,  buildings,  works,  materials, 
and  plant  which  the  company  may  have  purchaeed, 
and  which  were  suitable  to  and  used  by  the  com- 
pany for  the  purposes  of  their  undertaking,  though 
undoubtedly  to  be  purchased  by  the  county 
council,  are  not  part  of  "  the  tramway,"  but  an 
addition  thereto.  In  my  opinion  the  Act  when 
examined  clearly  defines  what  is  to  be  sold  and 
what  paid  for,  which  is,  that  the  then  imdertaking 
as  a  whole  is  to  be  sold,  and  only  the  tramway  in 
titu  is  to  be  paid  for,  together  with  the  lands, 
buildings,  works,  materials,  and  plant  above 
mentioned ;  and  that  the  prim&facie  presumption 
which  otherwise  would  arise  is  rebutted  by  the 
express  language  of  the  statute.  I  now  come  to 
.  consider  as  to  how  the  price  to  be  paid  for  the 
stracture  of  the  tramway  in  situ  is  to  be  esti- 
mated. It  was  argued  on  behalf  of  the  county 
ooimcil  that,  as  the  company  had  paid  nothing  in 
the  first  instance  for  their  concession  to  make  the 
tramway,  it  was  but  reasonable  that  they  should 
sell  what  had  been  so  obtained  after  twenty-one 
years'  enjoyment  of  it  to  the  county  council  (the 
twenty-one  years  being  the  limit  of  time  for 
which  they  had  obtained  an  indefeasible  right  of 
user  subject  to  discontinuance  of  working  and 
insolvency)  at  the  price  which  the  tramway  had 
cost  the  company,  as  also  the  other  things  men- 
tioned in  the  section,  less  depreciation  by  wear  and 
tear  in  the  meantime,  if  any.  It  may,  however, 
on  the  side  of  the  company  be  said  that  they  paid 
a  large  sum  of  money  in  obtaining  their  Act,  and 
that  it  was  unreasonable  to  allow  a  purchaser  to 
come  in  and  purchase  at  a  price  less  than  the 
value  of  the  thing  purchased  and  appropriate  the 
excess  value  to  his  own  use.  It  seems  to  me 
fruitless,  with  these  conflicting  considerations,  to 
speculate  upon  what  may  or  may  not  have 
prompted  the  Legislature  to  pass  the  Act,  for 
after  all,  it  must  come  to  this,  what  is  the  true 
reading  of  the  section  P  There  can  be  no  doubt 
that,  in  any  ordinary  case  where  an  undertaking 
such  as  the    resent  is  to  be  sold  and  paid  for.  its 


present,  that  is,  its  thai  value,  is  in  practice 
arrived  at  by  capitalising  its  rental  value.  I 
should  say  that  this  is  the  true  way  of  arriving  at 
its  present  value.  To  ascertain  rental  value,  the 
first  thing  the  hypothetical  tenant  looks  to  is  to 
ascertain  what  can  be  made  out  of  the  thing  to 
be  rented ;  what  profits  have  been  made  in  the 
past  out  of  it,  80  as  to  estimate  what  profits  are 
likely  to  be  made  in  the  future ;  in  other  words, 
what  is  its  net  anuual  value.  He  does  the  same 
whether  the  subject-matter  be  a  public-house 
which  has  in  addition  a  trade  profit  attached  to  it, 
or  whether  it  be  a  grass  field  which  has  no  such 
profit.  It  is  upon  these  figures  that  he  bases  the 
rental  he  will  give,  and  this  rental,  when  capi- 
talised, is  the  present  value  of  the  thing  bought. 
Had  there  been  no  words  of  exclusion  as  in  the 
parenthesis  in  this  case,  and  had  it  been  the  whole 
of  the  undertaking  which  was  not  only  to  be  sold 
but  paid  for,  I  should  have  said  that  capitalising 
the  rental  value  of  the  undertaking  was  the 
correct  mode  of  ascertaining  its  then  value.  But 
here,  though  the  undertaking  is  to  be  sold  only, 
the  "then  value  of  the  tramway"  is  to  be  paid 
for.  And  it  appears  to  me  that  the  Legislature 
has  expressly  enacted,  for  the  reasons  above  stated, 
that  the  hypothetical  tenant,  if  he  is  resorted  to 
as  the  means  of  ascertaining  the  rental  value, 
shall  not  include  in  his  estimate  any  allowance  for 
either  past  or  future  profits  of  the  undertaking. 
It  was  said,  however,  that  he  might  include  present 
profits,  for  they  were  not  excluded.  I  cannot 
follow  this  reasoning.  What  are  the  so-called 
present  profits  P  The  profits  earned  in  the  past. 
They  are  the  profits  eai-ned  prior  to  the  day  upon 
which  the  supposed  calculation  takes  pla[ce,  and 
are  nothing  more  or  less  than  past  profits,  and 
those  ara  excluded  by  the  section.  My  brother 
Mathew  felt  the  di£Sculty  arising  from  the  exclu- 
sion of  past  profits  from  present  value  in  the 
section,  and  he  surmounted  it  by  saying  that  the 
words  excluding  any  allowance  for  past  profits 
could  not  alter  uie  whole  meaning  of  the  section. 
But,  with  all  submission,  that  begs  the  question  as 
to  what  is  the  meaning  of  the  section.  Assume  a 
case  in  which  a  tramway  company  had  let  its 
undertaking  for  10002.  a  year.  In  this  case  the 
lOOOZ.  a  year  would  be  the  profit  of  every  sort 
which  the  company  made.  If  the  rental  were 
capitalised  to  get  present  value,  can  it  be  said  that 
no  allowance  for  past  profits  had  been  included  P 
Surely  not.  We  were  strongly  pressed  by  Sir 
Richard  Webster  to  hold  that  the  principle  laid 
down  in  rating  cases  applied,  and  he  said,  and 
with  truth,  that  the  surveyors  were  daily  asoei-tain- 
ing  the  arniual  value  of  a  hereditament  irrespec- 
tive of  trade  profits  attachiuK  thereto,  as  in  cases 
of  breweries,  paper  mills,  railways,  and  such  like, 
for  it  was  upon  the  annual  value  of  the  heredita- 
ment, and  not  upon  the  trade  profits,  that  the  rate 
had  to  be  taxed.  This  is  so,  but  in  the  annual 
value  of  a  hereditament  for  rating  purposes,  apart 
from  trade  profit,  the  tenant's  profit  is  included, 
and  it  is  here  that  the  parenthesis  in  the  section 
comes  in,  and  expressly  differentiates  the  present 
case  from  rating  cases.  There  are  no  such  words 
of  exclusion  in  rating  cases.  The  words  as 
I  read  them  in  the  statute  are  peremptory — "  any 
allowance  for  past  profits  made  out  of  the  under- 
taking of  whatever  kind,  as  also  future  profits  " — 
that  means  the  anticipation  of  future  profits — 
"  shall  be  excluded  in  arriving  at  the  present  value 
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of  the  tramway."  It  is  not  that  only  trade  profits 
are  to  be  excluded,  but  all  pi-ofits,  paat  or  future, 
of  the  undertaking.  What  are  tenant's  profits  of 
a  tramway  in  situ  incapable  of  being  worked  by  a 
tenant  ?  There  are  none,  but  the  parenthesis  had 
to  be  inserted  because  th6  undertaking  was  to  be 
sold,  as  above  pointed  out.  If  this  be  so,  the  then 
value  of  the  tramway  must  be  what  it  cost  to  con- 
struct, less  depreciation  for  wear  and  tear,  for 
there  is  no  other  then  value  excepting  that  taken 
by  Sir  Frederick  Bramwell,  which  I  understood  to 
be  equivalent  thereto.  I  must  add  that,  in  rating 
cases,  the  Parochial  Assessments  Act  1836  (6  &  7 
Will.  4,  c.  96)  has  expressly  enacted  not  that  past 
and  future  profits  are  to  be  excluded,  but  that  the 
estimate  of  the  net  annual  value  of  the  heredita- 
ment rated  is  to  be  that  of  the  rent  at  which  the 
same  might  reasonably  be  expected  to  be  let  from 
year  to  year,  free  of  the  deductions  there  named. 
I  find  no  such  enactment  in  the  London  Tramways 
Act  of  1870,  whereby  to  ascertain  the  then  value 
of  the  tramway.  To  my  mind,  the  real  question 
is  this :  Are  the  words  of  exclusion  in  the  section 
80  strong  when  applied  to  the  thing  which  is  to  be 
estimated,  viz.,  a  tra,mway  in  situ,  as  to  exclude  the 
ordinary  way  of  ascertaining  present  value  P  For 
the  reasons  above  I  have  arrived  at  the  conclusion 
that  they  are,  and  that  Sir  F.  Bramwell  was  right 
when  he  held  that  rental  value  involved  an  allow- 
ance for  past  or  future  profits  within  the  meaning 
of  the  section,  and  that  this  mode  of  arriving  at 
the  present  value  of  the  tramway  in  situ  was  not 
permissible.  It  was  not  contended  that,  if  the 
county  council  were  right  in  their  construction  of 
the  stetute,  the  way  the  tramway  in  situ  has  been 
valued  was  erroneous,  and  no  point  has  been  made 
as  to  the  way  in  which  the  lands,  buildings,  works, 
materials,  and  plant  have  been  valued,  nor  do  I 
know  how  the  value  has  been  ascertained.  As  to 
the  case  of  the  Kirkleatham  Local  Board  (69 
L.  T.  Rep.  N.  S.  661 ;  (1893)  A.  C.  444),  to  the 
judgment  of  which,  in  this  court,  I  was  a  party,  I 
nave  nothing  to  say,  excepting  that  it  was  a  case 
upon  a  difFerent  Act  of  Parliament,  and  npon  a 
different  state  of  facts.  And,  in  my  opinion,  it 
has  little  if  any  bearing  upon  the  construction  to 
be  placed  upon  the  London  Streets  Tramways  Act 
1870.  If,  however,  that  case  is  to  be  applied,  then, 
in  the  view  I  take  of  sect.  44,  it  certainly  does  not 
militate  against  the  judgment  I  have  now  arrived 
at.  I  think,  for  the  reasons  above,  that  this  appeal 
should  be  aUowed.  Appeal  alUmed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitors  for  the  respondents,  Ashurst,  Morris, 
Crisp,  and  Co. 


March  19,  April  9  and  23. 

(Before  Lindlet,  Kat.  and  Smith,  L.JJ.) 

Smith  «.  Hancock,  (a) 

APPEAL   FEOM   THK   CHANCEBT   DIVISION. 

Restraint  of  trade — Contract — Breach — Agreeinent 
by  vendor  of  business  not  to  "  carry  on  or  be  in 
anywise  interested  in"  any  similar  business — 
Business  carried  on  by  wife  of  vendor  trading 
separately. 

The  defendant,  who  had  been  carrying  on  the 
business  of  a  grocer  under  the  style  of  "  T.  P. 

(a)  Beported  by  E.  A.  SCSATCBLIT,  Eaa,  B«rri*tar->t-Tjaw. 


Hancock,"  sold  his  business  to  the  phii«iif, 
and  entered  into  an  agreement  not  to  "eany 
on  or  be  in  anywise  interested  in "  any  similar 
business  within  a  specified  area.  About  «n» 
years  later  the  wife  of  the  defendant,  detiriu 
(against  his  wishes)  to  start  her  nephew  in  hm- 
ness,  opened  a  grocer's  shop  within  the  specified 
area,  and  carried  on  business  there  under  tks 
style  of  "Mrs.  T.  P.  Hancock."  The  busirutt 
was  managed  by  the  nephew,  and  the  defeniea^t 
wife  took  some  part  in  carrying  it  on,bui  Su 
defendant  took  no  part.  The  money  neetsviry 
for  carrying  on  the  business  was  found  hy  ikt 
wife  out  of  her  separate  estate,  and  no  moiwjF 
whatever  was  contributed  by  the  defendant,  itor 
did  he  share  in  the  profits  in  any  way.  He,  Aow- 
ever,  assisted  his  wife  in  obtaining  the  leau  of 
the  shop  in  her  own  name,  and,  as  she  was  dii- 
abled  by  rheumatism,  from  v)riting,  he  wrote  for 
her  a  circular,  inviting  "  old  friends  "  to  cone  lo 
the  shop.  He  also  handed  copies  of  the  eiradar 
to  some  few  persons,  including  a  tenant  of  hii 
own,  and  introduced  the  nephew  to  some  protision 
merchants,  and  attended  at  the  batik  when  his 
wife  opened  the  banking  cuicount  for  the  busineu 
in  her  own  name. 

Held  (dissentiente  Hay,  L.J.),  thai  there  had  &«es 
no  breach  of  the  agreement  by  the  defendant, 
inasmuch  as  he  was  neither  "  carrying  on"  nor 
"interested  in"  his  vnfe's  business  within  tiu 
meaning  of  the  agreement. 

Decision  of  Kekewich,  J.  (ante,  p.  163)  affirmed. 

Appeai,   by    the   plaintifE    from   a  decision  d 
Kekewich,  J.  {ante,  p.  163). 

Warmington,  Q.G.  and  A.  D.  Tyssen  for  the 
appellant.  —  The  respondent  has  committed  t 
breach  of  his  agreement  not  to  "  carry  on  "  tlie 
business  of  a  grocer,  for  the  carrying  on  of  tiiat 
business  in  the  name  of  his  wife  was  a  men 
device  to  evade  the  agreement.  She  was  in  fut 
the  agent  of  the  respondent,  the  business  bans 
his  business,  not  hers,  and  was  "  carried  on  "  by 
him  within  the  meaning  of  the  agreement.  B<^ 
even  if  the  respondent  did  not  cany  on  thk 
business  in  the  name  of  his  wife,  he  has  broka 
the  agreement  not  to  be  "  in  anywise  interested 
in  "  the  business  of  a  grocer.  The  words  of  tlie 
agreement  are  "  in  anywise  interested."  That  i> 
the  broadest  possible  language.  The  enresaon 
"  in  anywise  "  cannot  be  disregarded.  It  would 
be  doing  violence  to  the  language  to  say  tint 
"  interested  "  is  to  be  restricted  to  meaning  inte- 
rested by  way  of  profit.  The  motive  of  tne  re- 
spondent and  his  wife  in  starting  this  bnsineEi. 
and  carrying  it  on  under  the  name  of  "  Mis.  T.  P. 
Hancock,"  obviously  was  to  appropriate  as  mnch 
as  possible  of  the  goodwill  which  the  respondent 
sold  to  the  appellant,  and  it  is  certain  that  withont 
the  respondent's  assistance  his  wife  could  not  Yaxi 
started  this  business.  A  husband,  living  with  his 
wife,  is  necessarily  interested  in  a  business  earned 
on  by  her;  still  more  so  where,  as  here,  he  hu 
acted  for  her  in  reference  to  the  bosinees.  See 
NewUM  v.  DobeJl  (19  L.  T.  Rep.  N.  S.  406;  3S 
L.  J.  Ill,  Oh.),  where  Malins,  V.O.  said  eTer7 
journeyman  or  workman  was  "  interested  "  in  liB 
master's  business.  It  is  immaterial  Uiat  the 
defendant,  acting  as  the  agent  of  his  wife,  reoated 
no  remuneration.  He  might,  in  law,  have  n* 
covered  from  her  on  a  quaniurn  merwt  tat  V» 
services.    The  assistance  he  gave  her  in  obtainisg 
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ihe  lease,  his  preparation  of  the  circular,  the  dis- 
tribution of  it  by  him  when  prepared,  his  intro- 
duction of  the  nephew  to  proviaion  merchants, 
his  attendance  at  the  bank  when  the  account  was 
opened  in  his  wife's  name,  were  all  "  interested  " 
acts  within  the  meaning  of  the  agreement. 

BenthatB,  Q.C.  and  Brinton  for  the  respondent. — 
In  this  agreement  there  are  simply  the  words 
"  carry  on  or  be  interested  in,"  b^ug  less  exten- 
rave  than  the  nsual  agreement  in  similar  cases. 
There  has  been  no  breach  of  the  agreement  in 
the  acts  complained  of  by  the  appellant,  and  his 
action  must  therefore  fail.  The  respondent  may 
assist  in  the  business  carried  on  by  his  wife  in  any 
way  that  he  can,  so  long  as  he  has  no  money  or 
peonniary  interest  in  the  business.  Unless  he  has 
a  chai^  on  the  business,  or  on  the  profits  of  it, 
there  is  no  breach  of  the  agreement : 

Bird  T.  Lake,  1  H.  &  M.  Ill,  338,  840. 
It  is  clear,  we  submit,  that  the  respondent  has  not 
done  any  act  amounting  to  a  "  canying  on  "  of 
the  business  in  any  sense  of  those  words : 

AUtn  T.  Taylor,  22  L.  T.  Bep.  N.  S.  651 ;  24  L.  T. 
Bep.  N.  S.  249 ;  19  W.  B.  35 ; 

Lewit  V.  Graham,  20  Q.  B.  Dir.  780  ; 

Ex  parte  Whitehead ;  Be  Whitehead,  52  L.  T.  Bep. 
N.  S.  597 ;  14  Q.  B.  Dir.  419  ; 

Turner  v.  Evaru,  17  Jnr.  1073  ;  2  Be  Q.  M.  &  O. 
740. 
[Kat,  L.J. — ^But  is  she  carrying  on  business  as 
her  husband's  agent,  or  bond'  fide  on  her  own 
account  P]  Since  the  Married  Women's  Property 
Acts  a  wife  can  carry  on  business  apart  from  her 
husband.  The  Acts  of  1870  and  1882  both  deal 
with  that  matter.  [Kat,  L.J. — Tes ;  but  the 
question  here  is  whether  the  carrying  on  of  the 
business  by  the  wife  is  not  in  breach  of  her  hus- 
band's agreement.]  Nor  can  it  be  said  that  the 
respondent  has  been  "  in  anywise  inter^ted  "  in 
the  business  carried  on  by  his  wife  within  the 
meaning  of  the  agreement,  wide  as  those  words 
are.  "Interested"  must  mean  pecuniarily  and 
commercially  interested,  i.e.,  interested  in  the 
profits  of  the  business  : 

Oeorge  Hill  and  Co.  r.  HUl,  55  L.  T.  Bep.  N.  S.  769 ; 
35  W.  E.  137. 
We  submit  that,  in  order  that  the  respondent 
shotdd  be  "  interested,"  within  the  meaning  of 
this  agreement,  he  must  have  some  interest  in 
the  returns  or  losses  resulting  from  the  business, 
«.e.,  an  interest  such  that  he  would  be  liable  if  the 
business  incurred  debts ;  that  an  action  in  refer- 
ence to  it  ought  to  be  brought  against  him ;  that 
he  could  be  adjudicated  bankrupt  in  respect  of 
the  concerns  of  the  business ;  and  that,  if  judg- 
ment were  recovered  against  him  as  to  some 
matter  outside  the  business,  stock-in-trade  of  the 
business  could  have  been  taken  in  execution. 
[Kat,  L.J. — ^Ton  read  "interested  in" as  meaning 
pecuniarily  interested  in.  I  cannot  see  why  it 
should  be  confined  to  that.  The  respondent,  it 
seems  to  me,  is  interested  in  the  business  carried 
on  by  his  wife,  just  as  much  as  if  he  had  money 
in  it,  so  far  as  mischief  to  the  purchaser  is  con- 
cerned. The  fact  that  he  makes  no  pecuniary 
profit  out  of  his  wife's  business  is  none  the  less 
detrimental  to  the  person  to  whom  he  has  sold 
his  own  business.]  There  is  no  scheme  or  design 
of  the  respondent  to  make  mone^  out  of  we 
business  alter  his  sale  of  it.  There  is  no  sham  or 
tendnlent  device.    He  does  not  cany  on   the 


business  himself,  although  he  allows  his  wife  to 
do  BO.  Perhaps,  morally,  ne  ought  to  have  stopped 
her,  if  he  could  have  done  so.  [Lindlbt,  L.J. — 
Is  the  old  maxim  that  a  husband  and  wife  are  one 
person  gone  altogether  now  P]  Certainly,  so  far 
as  this  sort  of  case  is  concerned.  It  is  true  that 
the  respondent  may  take  a  natural  interest  in  his 
wife's  enterprise,  but  that  is  not  being  "  interested 
in"  the  busmess,  within  the  meaning  of  the  agree- 
ment. [LiNDLET,  L.J. — This  is  an  important 
case  to  conveyancers,  as  warning  them  to  insist 
not  only  on  a  covenant  restricting  the  vendor  of  a 
business,  but  his  wife  also.]  Yes,  since  the  altera- 
tion in  the  law  relating  to  husband  and  wife  it  is 
very  important  that  such  a  course  should  be 
adopted.    They  ref  eiTed  also  to 

Peareon  v.  Pearton,  51  L.  T.  Bep.  N.  S.  311 ;  27 

Ch,  Div.  145 ;  overmling 
Lahouchere  v.  Daioton,  25  L.  T.  Bep.  N.  S.  894 ;  L. 

Bep.  13  Eq.  322. 

Warmington,  Q.C.  replied.         g^^  ^^  ^^ 

April  23. — ^The  following  written  judgments 
were  delivered : — 

LiNDLET,  L.J. — ^This  is  an  appeal  from  an 
order  of  Kekewich,  J.,  refusing  an  injunction  to 
restrain  the  defendant  from  breaking  an  agree- 
ment, into  which  he  entered  with  the  plaintiff  on 
the  occasion  of  the  sale  to  him  of  a  business, 
formerly  carried  on  by  the  defendant.  The 
defendaiit  formerly  carried  on  business  as  a 
grocer,  provision  dealer,  and  baker,  under  the 
name  of  T.  P.  Hancock,  in  Eidsgrove,  Stafford- 
shire. His  wife  Agnes  assisted  him  in  his 
business,  as  did  also  a  nephew  of  hers  named 
John  Kerr.  In  March  1886  the  defendant  sold 
this  business  to  the  plaintiff,  and  agreed  "  not  to 
carry  on,  or  be  in  anywise  interested  in,  the 
business  of  a  wholesale  or  retail  grocer  and 
provision  dealer  and  baker,  or  any  of  them," 
within  a  distance  of  five  miles  from  the  old  shop, 
for  a  period  of  ten  years.  This  agreement,  itwul 
be  observed,  is  personal  to  the  defendaiit ;  it 
binds  him  and  him  only ;  it  does  not  extend  to 
anyone  else,  or  make  him  answerable  for  the 
conduct  of  anyone  but  himself.  In  the  next 
place,  his  obligation  is  confined  to  abstaining 
from  two  lines  of  conduct,  viz. :  (1)  carrying  on 
any  of  the  businesses  specified,  and  (2)  being  in 
anywise  interested  in  any  of  such  businesses. 
The  agreement,  like  every  other  agreement,  must 
be  construed  with  reference  to  the  subject-matter 
to  which  it  relates,  and  so  as  to  give  effect  to, 
and  not  to  defeat,  the  object  to  attain  which  the 
agreement  was  entered  into.  This  object  is 
plain  enough ;  it  was  to  secure  the  plaintiff  from 
the  competition  of  the  defendant.  But,  although 
this  is  the  object,  it  is  not  in  accordance  with 
sound  legal  principle  to  give  to  the  language  of 
the  agreement  a  wider  inteniretation  than  that 
language  properly  bears.  The  duty  of  the  court 
is  conuied  to  enforcing  the  agreement  entered 
into,  and  it  is  not  permissible  to  extend  it  so  as 
to  make  the  def en^nt  responsible  either  for  the 
conduct  of  other  people  oesides  himself  or  for 
conduct  which  does  not  amount  to  carrying 
on  or  being  in  any  way  interested  in  one  of  the 
prohibited  businesses.  These  principles  are 
elementary,  and  their  application  to  such  cases 
as  the  present  is  well  exemplified  by  the  case  of 
Bird  V.  Lake  (1  H.  &  M.  Ill,  338).    I  pass  on  to 
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consider  wliat  the  defendant  has  done,  and  what 
others  have  done,  for  which  it  is  aonght  to  make 
him  responsible.  The  defendant  himself  bond 
fide  retired  from  business,  and  he  has  not  himself 
made  any  attempt  whatever  to  carry  on  business, 
nor  does  he  carry  on  any  business  himself,  nor 
has  he  attempted  to  acquire,  nor  has  he  in  fact 
any  interest  whatever  in,  any  business.  The 
learned  judge  who  saw  the  witnesses  came  to 
this  conclusion,  and  I  not  only  see  no  reason  to 
difFer  from  him,  but  I  am  satisfied  that  the 
evidence  warrants  the  conclusion  arrived  at. 
What  has  been  done  is  this :  Some  six  or  seven 
years  after  the  sale  of  the  business,  the  defen- 
dant's wife  set  to  work  to  start  her  nephew 
John  Eerr  in  business.  She  had  some  2002.  of 
her  own.  The  evidence  on  this  point  satisfied 
the  learned  judge  that  she  had  separate  estate  to 
this  amount,  and  again  I  agree  in  his  conclusion. 
She  took  a  grocer's  shop  near  the  plaintiff's. 
She  painted  up  "  Mrs.  T.  P.  Hancock,  and  her 
nephew  £err  has  carried  on  business  there  since 
with  her  help  and  under  her  name.  She  lives 
with  her  husband  (the  defendant)  at  uiother 
house,  but  she  goes  every  now  and  then  to  the 
shop,  and  is  generally  there  two  days  a  week. 
The  defendant  certainly  assisted  her  and  Kerr 
to  start  this  shop,  although  at  first  he  objected  to 
the  scheme.  But  he  helped  his  wife  to  get  a 
lease  of  the  shop;  he  introduced  her  to  a  local 
bank,  where  she  opened  an  account  in  her  own 
name ;  and  he  introduced  Eerr  to  wholesale 
suppliers  of  grocery  and  other  goods,  and  so 
induced  them  to  give  him  credit.  The  defendant 
further  assisted  in  the  preparation  of  a  circular, 
inviting  old  friends  and  customers  to  deal  at  the 
shop,  and  "  Mrs.  Hancock's  mixture,"  which  was 
some  tea  which  he  used  to  sell  when  he  was 
in  business,  was  prominently  referred  to  in 
the  circular.  Further,  he  gave  this  circular  to 
two  or  three  old  friends  and  customers.  The 
defendant,  however,  has  no  pecuniary  interest  in 
the  business ;  he  is  not  liable  for  the  debts  con- 
tracted by  his  wife  or  by  Kerr  in  carrying  on  the 
business ;  and  the  profits,  if  any,  cannot  be  claimed 
by  the  defendant.  All  moneys  received  and  paid 
in  respect  of  the  business  pass  through  his  wife's 
accotmt  at  the  hank,  and  on  this  account  the 
defendant  has  no  power  to  draw.  The  wife  pavs 
Kerr  a  salary,  and,  as  I  gather,  a  share  oi  the 
profits.  Now  it  cannot  be  denied  that  this  pro- 
ceeding is  calculated  to  injure  the  plaintiff,  and 
no  one  can  be  surprised  at  his  being  greatly 
annoyed  by  it.  If  the  evidence  admitted  of  the 
conclusion  that  what  was  being  done  was  a  mere 
cloak  or  sham,  and  that  in  tmtia  the  business  was 
being  cairied  on  by  the  wife  and  Kerr  for  the 
defendant,  or  by  the  defendant  through  his  wife 
for  Kerr,  I  certainly  should  not  hesitate  to  draw 
that  conclusion,  and  to  grant  the  plaintiff  relief 
accordingly.  But  I  find  it  impossible  to  avoid  the 
conclusion  that  the  business  is  being  carried  on 
by  the  wife  primarily  for  Kerr,  and,  perhaps,  to 
some  extent,  for  herself.  But,  there  being  at 
present  little  or  no  profit,  she  has  not  yet  got  any 
money  out  of  the  business  for  herself.  This  being 
the  state  of  the  case,  I  am  unable  to  hold  that  the 
defendant  has  done,  or  is  doing,  or  is  threatening 
or  intending  to  do,  what  he  agreed  not  to  do.  The 
utmost  that  can  be  said  is,  that  he  has  assisted  his 
wife  and  Kerr  to  do  what  he  agreed  not  to  do  him- 
self.   No  honourable  man  would  have  done  that, 


and  no  honourable  man  would,  if  he  could  help  it, 
allow  his  wife  to  do  what  she  has  done  and  is 
doing.  But,  as  a  matter  of  law,  I  cannot  say  tiat 
the  defendajit  is  breaking  his  agreement.  In 
Bird  V.  Lake  (1  H.  &  M.  Ill,  338)  it  was  held  that 
to  help  a  man  to  carry  on  business  by  lending;  him 
money  without  security  was  not  a  breach  of  & 
covenant  "  not  to  carry  on  or  be  engaged  in  the 
business  or  any  matter  or  thing  whaiaoever  in 
anywise  relating  thereto."  So  here,  to  help  Ken 
to  carry  on  business  by  introducing  him  to 
persons  who  would  furnish  him  with  goods  on 
credit,  and  by  fui-ther  assisting  him  through  Mn. 
Hancock,  cannot,  without  stramine  the  words  of 
the  defendant's  agreement,  be  held  to  be  a  breach 
of  that  agreement.  A  married  woman  with 
separate  estate  has  a  right.to  carry  on  badness  in 
her  own  name — i.e.,  in  the  name  of  her  husband, 
with  the  prefix  "  Mrs.,"  and  I  am  not  aware  that 
he  can  prevent  her  from  so  doing  by  any  legal 
proceedings.  Even  if  he  can,  he  is  under  no  legal 
obligation  to  do  so,  tmless  he  has  imposed  such  an 
obligation  on  himself  by  some  contract.  An 
agreement  by  a  husband  not  to  do  a  thing  6oe» 
not  oblige  him  to  prevent  his  wife  from  doing  that 
same  thing  if  she  has  a  right  to  do  it  indepen- 
dently of  him.  Whether  the  defendant  in  this 
case  could  or  could  not  prevent  his  wife  from 
assisting  her  nephew  Kerr  I  do  not  know.  The 
defendant  does  not  say  that  he  has  endeavoured 
to  do  so  and  has  failed.  But,  supposing  he  coold 
do  so,  he  has  not  agreed  to  do  so,  nor  to  tty  to  do 
so,  and  the  court  cannot  itself  impose  any  eaeh 
obligation  upon  him.  It  is  uraed  that,  even  if  ^ 
defendant  is  not  carrying  on  the  business,  he  is  in 
some  wa^  "  interested  "  in  it,  that  he  is  interestinz 
himself  in  it,  and  that  he  can  be  restrained,  and 
ought  to  be  restrained,  from  so  doing.  As  the 
defendant  and  his  wife  are  living  together,  I  have 
no  doubt  that  he  is  interested  in  her,  and  perhaps 
also  in  her  nephew  Kerr.  Further,  if  the  wtfe 
gets  any  profit  out  of  the  business  she  may  very 
Skely  make  use  of  it  in  adding  to  her  husband's 
comforts.  But  I  cannot  say  that  he  is  in  anj 
vray  "  interested "  in  the  business  which  she  hw 
staj^d  and  is  canying  on  for  Kerr.  What 
interest  has  he  in  that  business  P  Certainly  no 
pecuniary  interest.  His  only  interest  is  that 
mdirect  interest  which  every  man  has  in  the 
happiness  and  welfare  of  his  wife.  But  to  have 
such  an  interest  as  this  is  no  breach  of  the  defen- 
dant's agreement.  When  a  person  seUs  a  bnsiDess 
and  agrees  not  to  carry  on,  or  be  in  any  'way 
interested  in,  any  similar  business,  the  irard 
"  interested  "  is  used  to  prevent  him,  not  only  from 
carrying  it  on,  but  also  from  having  any  proprie- 
tary or  pecuniary  interest  in  it.  A^  injunction  to 
restrain  the  defendant  from  carrying  on,  or  being 
in  any  way  interested  in,  the  business  wonld  not 
be  broken  if  the  defendant  were  to  repeat  what  he 
has  done  for  Kerr,  and  is  doing,  by  living  with  his 
wife  without  trying  to  stop  what  she  is  doing.  I 
have  reluctantly  come  to  the  conclusion  that  the 
plaintiff  is  not  entitled  to  an  injunction  in  this 
case,  and  his  appeal  must  be  dismissed,  but,  under 
the  circumstances,  not  with  costs.  This  case  is 
one  of  general  importance.  Conveyancers  tnH 
have  to  exercise  their  ingenuity  in  devising  some 
method  of  stopping  a  wife  with  separate  estate 
from  carrying  on  a  onsiness  in  rivalry  with  a  pur- 
chaser of  a  similar  business  from  her  husband. 
The  agreement  entered  into  in  this  case,  to  which 
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the  wife  is  not  a  party,  does  not  cover  nuch  con- 
-duct,  nor  do  the  common  forms  at  present  in  nse. 
The  old  doctrine  that  the  husband  and  wife  are 
one  person  is  inapplicable ;  thej  are  not  one  with 
reference  to  her  separate  estate ;  bis  obligations 
«re  not  hers,  nor  are  hers  his.  The  appeal  must 
be  dismissed,  bat,  under  the  circumstances,  with- 
oat  costs. 

EIat,  L.J.  stated  the  facts  of  the  case  as  to  the 
sale  of  the  business,  read  the  agreement  entered 
into  by  the  defendant,  and  continued : — The  object 
of  this  agreement  was  obriously  to  secure  to  the 
purchaser  the  goodwill  free  from  interference  by 
the  vendor.  For  this  purpose  the  vendor  agreed 
not  to  carry  on  or  be  in  anywise  interested  in  a 
similar  business.  If  he  did  be  would  attract  some 
of  the  old  customers,  and  draw  them  away  from 
the  purchaser.  It  seems  to  me  clear  that  it  is  not 
confined  to  a  pecuniary  interest.  If  he  carried  on, 
or  was  in  anywise  interested  in,  a  like  business 
which  drew  away  the  old  customers  from  the  pur- 
chaser, or  otherwise  diminished  his  receipts, 
though  he  took  no  pecuniary  benefit  from  that 
business,  the  injury  to  the  purchaser  would  be  the 
«ame.  Then  "  carry  on  "  does  not  mean  "  exclu- 
sively "  carry  on,  or  even  "  principally."  If  he 
became  parser  with  other  persons,  even  a  dor- 
mant partner,  or  if  he  contributed  capital  to  aid  a 
like  business,  or  became  manager,  I  should  think 
he  would  have  broken  this  agreement.  So  any 
active  assistance  in  the  business,  particularly  any 
such  as  was  intended  and  calculated  to  attract  his 
former  customers  and  to  take  them  away  from  the 
purchaser,  would,  in  my  opinion,  be  a  "  cairying 
on  "  within  the  meaning  of  those  words  as  used  in 
this  agreement.  I  am  also  of  opinion  that  being 
"interested  in"  means  something  short  of 
"  carrying  on,"  and  when  coupled  witti  the  words 
"  in  anywise "  a  very  large  meaning  should  be 
given  to  those  words  m  furtherance  of  what  seems 
to  me  the  obvious  intention.  The  defendant  for 
some  years  observed  this  agreement.  He  sold  his 
other  shop,  and  gave  up  business  altogether. 
However,  m  1891  or  the  beginning  of  1892,  his 
wife,  being  desirous  of  helping  her  nephew  Kerr, 
persuaded  the  defendant  to  assist  her  in  setting 
up  a  business  like  that  which  he  had  sold.  He  says 
that  he  objected  to  do  this,  and  resisted.  But 
what  he  actually  did  was  this :  He  paid  to  his  wife 
a  sum  of  1102.,  which  he  says  she  had  given  to  him 
to  invest,  being  the  savings  which  he  nad  allowed 
her  to  make  out  of  housekeeping  moneys  which 
he  gave  to  her  weekly.  With  this  money  and  901. 
which  she  had  in  cash  the  wife  took  a  small  shop 
in  Market- street,  within  200  jrards  from  the  shop 
in  Heathcote-street  which  he  had  sold,  and  there 
commenced,  and  is  carrying  on  with  the  aid  of  her 
nephew  Kerr,  a  business  identical  with  that  which 
the  defendant  had  sold.  Kerr  lives  with  the 
defendant.  He  receives  a  small  weekly  payment 
for  his  assistance,  and  a  small  share  of  the  profits 
besides ;  after  deducting  10s.  a  week  for  Xerr's 
board,  the  rest  of  the  profits  goes  to  the  defen- 
-daut's  wife.  The  judge  has  found  that  this  is  the 
wife's  separate  business,  and  that  the  money 
employed  in  it  is  her  separate  property,  and  I 
assume  that  to  be  the  case.  The  defendant 
has  taken  an  active  part  in  establishing 
this  new  business  and  in  endeavouring  to  in- 
duce his  former  customers  to  support  it.  He  drew 
out  with  his  own  hands  a  form  of  circular,  which 
contained  statements  as  follows:  "New  grocery 


and  provision  establishment.  Market-street,  Kids- 
grove.  Mrs.  T.  P.  Hancock  has  opened  the  above 
shop  with  a  new  and  well-selected  stock  of 
groceries  and  provisions,  and  will  be  pleased  to 
see  all  old  and  new  friends.  Mrs.  T.  P.  H.  intends 
selling  at  prices  that  cannot  be  beaten  in  or  out  of 
the  Pottenes."  Then  followed  the  prices  of  certain 
teas,  and  amongst  them  "  Mrs.  Hancock's  well- 
known  mixture."  Then  below  came,  "  Note  the 
address,  Mrs.  T.  P.  Hancock,  Market-street,  Kids- 

gove  (opposite  Dickinson's,  draper)."  T.  P. 
ancock  is  the  defendant's  name.  In  that  name 
his  former  business  was  carried  on.  The  announce- 
ment that  the  new  business  is  carried  on  in  that 
name,  with  only  the  prefix  "  Mrs.,"  the  reference 
to  old  friends,  meaning  customei's  in  the  former 
business,  the  mention  of  Mrs.  Hancock's  well- 
knovm  mixture  of  tea,  which  refers  to  a  tea  sold 
by  the  defendant  in  his  former  business  imder 
that  name,  as  she  admits,  show  plainly  that  the 
object  and  intention  of  the  defenduit  was  to 
obtain  for  this  business,  which  he  assisted  his  wife 
to  set  up,  some  of  the  goodwill  which  he  had  sold 
to  the  defendant.  After  the  new  shop  was  opened 
the  defendant  personally  distributed  this  circular 
to  various  persons.  He  admits  that  he  did  so  to 
the  extent  of  some  twenty  copies,  and  thus  he 
rendered  active  assistance  in  carrying  on  the  new 
business.  Beside  this,  he  took  Keir  to  Liverpool 
and  Manchester,  and  introduced  him  there  to  four 
wholesale  dealers  who  had  supplied  the  defendant 
in  his  former  business,  and  lie  induced  them  to 
supply  the  wife's  business  in  the  same  way.  He 
negotiated  the  lease  of  the  new  shop  to  Mrs. 
Hancock.  He  introduced  her  and  Kerr  to  the 
lawyers  who  drew  the  lease.  He  went  to  a  bank 
and  there  opened  an  account  in  his  wife's  name, 
to  which  the  receipts  of  this  business  were  paid. 
His  wife  and  he  are  living  together,  and  any  pro- 
fits she  may  receive  he  will  have  the  benefit  of 
while  that  continues.  Suppose  that  he  should  in 
future  repeat  these  and  similar  acts,  could  it  be 
said  that  he  was  not  "  carrying  on  "  or  was  not 
"  in  anywise  interested  in  "  this  business  P  In  my 
opinion  it  could  not.  I  think  that  what  he  has 
done  has  been  a  breach  of  the  agreement  in  both 
its  branches.  He  has  been  assisting  in  carrying 
on  this  business,  and  it  seems  to  me  impossible  to 
say  that  he  is  not  "  in  anywise  interested  in  "  it. 
It  is  not  necessary,  but  I  do  not  think  it  would  be 
improper,  to  construe  the  words  "  in  anywise 
interested"  as  meaning  shall  not  in  anywise 
actively  interest  himself  in  the  business  so  as  to 
interfere  with  the  goodwill  which  he  has  sold. 
What  the  defendant  has  done  seems  to  me  to  be 
a  deliberate  attempt  to  defraud  the  plaintiff  by 
getting  back  some  of  the  goodwill  which  the 
defendant  sold  to  him.  It  is  a  principle  of 
English  law  that  a  vendor  shall  not,  after  the  sale, 
derogate  from  his  own  grant.  For  example,  if  a 
man  sells  a  house  with  windows  in  it  looking  over 
his  adjoining  land  he  cannot  afterwards  build  upon 
that  adjoining  land  so  as  to  obscure  such  windows. 
P.almer  v.  FUtcher  (I  Lev.  122),  which  is  one  of 
the  leading  authorities  on  that  branch  of  the  law, 
was  decided  in  the  King's  Bench  in  1662,  230  years 
ago.  It  was  formally  approved  by  Lord  Holt  in 
Tenant  v.  Goldwin  (2  Ld.  Baym.  1089, 1093),  and 
is  constantly  cited  at  this  day  as  undoubted  law. 
If  a  man  sells  the  goodwill  of  a  business  I  have 
never  been  able  to  understand  why  the  same  prin- 
ciple should  not  apply.    It  is  an  anomaly  by  no 


Digitized  by  VjVJWV  IC 


582-Vol.  LXX.,  N.  8.] 


THE  LAW  TIMES. 


[Jane  23,  IBM. 


Ct.  of  App.] 


Smith  v.  Hancock. 


[Ct.  op  App. 


means  creditable  to  the  law  that  there  ia  an  excep- 
tion to  the  rale  in  that  case,  and  it  is  therefore 
necessary  to  obtain  an  express  contract  from  the 
vendor  not  to  carry  on  a  like  trade.  But,  when 
there  is  such  a  contract,  I  am  inclined  to  construe 
it  as  much  as  can  fairly  be  done  in  favour  of  the 
intention  to  prevent  any  derogation  from  the  value 
of  the  thing  sold.  I  think  that  an  injunction 
ought  to  be  granted  a^^ainst  the  defendant  in  the 
words  of  the  agreement  which  I  have  read,  to 
restrain  him,  his  servants  and  agents,  from  carry- 
ing on  or  being  in  anywise  interested  in  the  busi- 
ness set  up  in  the  name  of  his  wife,  or  any  similar 
business  during  the  ten  years  mentioned  in  the 
agreement,  within  five  miles  from  the  premises  in 
Heathcote- street,  and  that  the  defendant  should 
be  ordered  to  pay  the  costs  here  and  below. 

Smith,  L.j!— Upon  the  31st  March  1886  the 
defendant  sold  to  the  plaintiff  his  business  of 
grocer,  provision  dealer,  and  baker  for  the  sum  of 
2000Z.,  and  in  consideration  thereof  agreed  not  to 
carry  on  or  be  in  anywise  interested  in  a  like  busi- 
ness within  a  distance  of  five  mUes  from  the  old 
shop  in  Heathcote- street  during  a  period  of  ten 
years.  Seven  years  afterwards,  viz.,  in  the  year 
1893,  the  defendant's  wife,  who  had  separate  pro- 
perty of  her  own,  was  desirous  of  aiding  a  nephew 
of  hers  named  Kerr,  and  she  thereupon  deter- 
mined to  set  up  and  start  him  in  the  business 
of  grocer,  provision  dealer,  and  baker,  within  a 
short  distance  of  the  old  shop  in  Heathcote- sti«et. 
Upon  the  25th  March  1893  this  business  was 
opened  by  the  wife,  and  thereupon  the  plaintiff 
issued  a  writ  against  the  defendant,  claiming  an 
injunction  to  restrain  him  from  carrying  on  the 
business  of  a  grocer,  provision  dealer,  and  baker, 
contrary  to  the  agreement  of  the  Slst  March 
1886.  My  brother  Eekewich,  who  tried  this  cause, 
arrived  at  the  conclusion  that  the  business  then 
set  up  and  carried  on  by  the  wife  was  a  business 
set  up  and  carried  on  by  her  trading  as  a  feme 
sole,  with  her  own  separate  property,  in  order  to 
benefit  her  nephew,  and  that  in  so  doing  she  in  no 
wav  acted  on  behalf  of  or  in  the  interest  of  the 
defendant,  her  husband ;  that  the  business  was 
in  reality  that  of  the  wife  and  not  of  the  husband ; 
and  that  the  case  made  by  the  plaintiff  that  what 
the  wife  did  was  but  a  cloak  and  device,  in  order 
to  enable  her  to  do  ostensibly  on  her  own  account, 
but  as  her  husband's  agent,  what  he  could  not, 
without  breaking  the  covenant,  was  untenable 
and  not  the  truth.  That  the  object  of  the  wife 
in  opening  the  business  for  the  nephew  at  the 
place  in  question  was  to  obtain  as  much  as  she 
could  of  the  goodwill  of  the  old  business  for  which 
her  husband  had  received  the  20001.  is  to  me 
apparent,  the  circular  which  was  issued  and  the 
placing  up  of  the  name  of  Mrs.  T.  P.  Hancock 
upon  the  facia  of  the  shop,  coupled  with  the  other 
circumstances  of  the  case,  makes  this  obvious,  and 
that  her  conduct  is  reprehensible  is  beyond 
dispute,  as  also  that  of  her  husband,  for  reasons  I 
will  hereafter  state.  It  is  true  that  this  case  may 
be  opened  in  such  a  way  as  to  lead  to  the  inference 
that  the  whole  thing  was  a  sham  concocted  by 
the  husband  and  wife  in  order  to  evade  his 
covenant ;  and,  indeed,  Mr.  Warmington  so 
opened  this  appeal.  But  having  hewd  Mr. 
Senshaw  and  Mr.  Brinton  on  the  defendant's 
behalf,  and  having  re-read  the  evidence  since  the 
argument  was  closed,  I  have  arrived  at  the  con- 
clusion   that   Eekewich,   J.   was    right    in    the 


decision    which    he    arrived    at   when   he   held 
that   it   was    the    real    business    of     the    wife 
and  not  that  of    the  husband,  and  that  there 
was    no    attempted    deception    in    the    matter. 
Before  the  passing  of  the  Married  Women's  Pro. 
perty  Acts  of  1870  and  1882  I  do  not  doubt  that  a. 
wife,  setting  up  business  in  the  way  Mrs.  Hancock 
has,  would  have  done  so  as  agent  for  her  husband, 
for  as  long  as  coverture  existed  she  could  do  so  in 
no  other  capacity,  and  her  acts  would  then  con- 
stitute a  breach  of  covenant  by  the  husband,  oo 
the  principle  quifacitper  aliumfacU  per  se.    Bnt 
this  is  not  so  now.    The  wife,  although  coverture 
exists,  can  nevertheless  trade  with  her  own  a^a- 
rate  property,  apart  from  her  husband  and  &ee 
from  his  control,  as  if  she  were  a,  feme  sole,  as  and 
when  she  pleases,  and,  if  she  does  so,  she  is  no 
more  the  agent  for  her  husband  than  his  fathov 
uncle,  or  brother  would  be  under  like  drcum. 
stances,   nor  can  the  husband  restrain  his  wife 
from  so  acting.    It  is  true  that  the  proposition 
sounds  novel,  out,  when  looked  into,  the  above  is 
the  real  position  of  a  wife  in  relation  to  her 
husband  at  the  present  time  in  the  circumstances 
of  this  case.    I^  therefore,  it  is  desired  to  restrain 
such  an  act  of  a  wife,  the  covenant  of  the  husband 
must  hereafter  be  so  framed  as  to  meet  the  case; 
for  it  is  no  part  of  the  duty  of  the  court  to  place 
a  forced  construction  upon  the  covenant,  which  it 
will  not  fairly  bear,  in  order  to  put  a  stop  to  that 
of  which  it  disapproves.    When  the  agreement  in 
this  case  was  framed,  the  capacity  of  the  wife  to 
do  what  she  has  done  was  not  contemplated  by 
the  parties,  for,  if  so,  the  covenant  would  obvioualy 
have  been  different.    Mr.    Warmington,  in   an 
excellent  argument,  contended  that  the  goiding 
rule  was  that  we  should  construe  a  covenant  like 
the  present  so  as  to  carry  out  the  object  and  inten- 
tion of  the  parties,  and  in  this  I  agree,  if  be 
limited  his  proposition,  which  he  did  not,  by  the 
words  "  so  far  as  the  language  of  the  covenant  will 
fairly  allow,  but  no  further."    Now,  the  covenant 
is  that  the  covenantor  will  not  carry  on,  nor  in  any- 
wise be  interested  in,  a  business  of  a  character 
similar  to  that  sold,  within  the  prescribed  limits 
of  time  and  place,  which,  in  my  judgment,  means 
that  he  will  not   carry    on,    by  himself  or  his 
agent,  such  a  business,  nor  will  he  in  anywise  have 
any  interest,  be  it  pecuniary  or  persomd,  in  sock 
a  business.    It  is  not  a  covenant  that  he  will  not 
take  an  interest,  whether  from  feelings  of  affec- 
tion or  fiiendship  or  what  not,  in  how  another  may 
carry  on  his  or  her  business  within  the  prescribed 
limits.'    The  words  are,  "  nor  in  anywise  be  inte- 
rested in  the  business."    To  constitute  a  breach 
of  the  covenant  it  must  be  proved  that  the  core- 
nantor  has  some  interest  in  the  business  itself  which 
is  being  carried  on,  and  not  that  he  only  takes,  or 
has  taken,  an  interest  in  the  success  of  another 
carrying  on  his  or  her  business.     In  my  opinion, 
this  is  the  true  reading  of  the  covenant.    If  this 
case  had  rested  here,  for  the  reasons  above  stated, 
I  should  hold  that  the  fact  that  the  defendant's 
wife  was  carrying  on  a  business  as  a  feme  ick, 
with  her  separate  property  on  her  own  behalf, 
within  the  prescribed  bmits,  did  not  establish  a 
breach   of    covenant    by    the    defendant.     The 
husband  takes  no  part  whatever  in  the  manage- 
ment of  the  business,  and  has  advanced  no  money 
in  that  behalf.    But  it  was  said,  and  with  trath, 
and  this  is  an  important  part  of  the  case,  that  the 
defendant,  before  the  business  was  started,  did 
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not  attempt  to  lestrain  his  wife  irom  oarrjring 
it  on,  but  actually  aided  and  abetted  her  in  bo 
doin^  by  introducmg  her  to  hia  bankers,  hj  going 
with  her  nephew  to  the  wholesale  dealers  with 
whom  the  old  firm  dealt,  and  introducing  him  to 
them,  and  by  taking  part  in  the  penmanship  of 
the  circular,  which  it  appears  was  issued  after 
the  business  was  started,  and  in  taking  part  in 
the  issue.  I  agree  that  this  is  evidence  which 
might  well  lead  to  the  inference  that  the  business 
was  in  reality  his,  and  not  his  wife's,  or  partly 
his  and  partly  hers,  which  would  suffice  to 
constitute  a  breach  of  covenant  by  the  husband, 
for  he  would  then  have  an  interest  in  the 
bnsinesa.  But,  when  this  infei-ence  is  disproved, 
as,  in  my  judgment,  it  is  in  this  case,  how  do  the 
acts  of  the  husband  constitute  a  breach  of  the 
agreement  sued  on  ?  He  has  no  interest  whatever 
in  the  business  itself,  which  is  that  of  his  wife, 
carried  on  by  her  for  her  own  purposes,  though 
he  has  taken  an  interest  in  her  succeeding  therein, 
which  these  acts  of  his  show  that  he  has  done. 
If  the  husband  had  performed  similar  acts  in 
like  circumstances  for  a  stranger,  who  was  setting 
up  business  on  his  own  account,  in  my  judgmoit 
it  could  not  be  said  that  he  was  in  anywise 
interested  in  the  business,  though  he  had 
interested  himself  on  behalf  of  the  stranger,  and 
80  now  the  same  result  follows  if  he  £>e8  the 
same  acts  for  his  wife.  I  agree  that  his  conduct 
is  such  as  to  be  highly  disapproved  of,  but  that 
does  not  constitute  a  breach  of  the  agreement 
sued  on.  This  agreement  of  the  3lBt  Mu-ch  1886 
does  not  cover  the  present  case,  and  I  cannot, 
though  I  should  like  to  do  so,  hold  that  the 
husband  has  broken  his  agreement.  I  agree  with 
Eekewich,  J.,  and,  consequently,  I  think  that  this 
appeal  must  be  dismissed.        ^^^^j  dismissed. 

Solicitors  for  the  appellant,  Cronin,  Orgill, 
and  Cronin,  agents  for  Llewellyn  and  AckriU, 
Tonstall. 

Solicitors  for  the  respondent,  Chester  and  Co., 
agents  for  E.  A.  Paine,  Hanley. 


HIGH    COURT   OF   JUSTICE. 

OKAJTCEBT  DIVISION. 

March  6,  7,  and  16. 

(Before  Boueb,  J.) 

MiNTEB  V.  Gabb.   (a) 

Mortgage — Consolidation — Severalpropertiesmort- 
gaged  by  one  mortgagor  to  different  mortgagees 
— Equity  of  redemption  in  one  of  the  properties 
assigned— Several  mortgages  st^seqnently  united 
in  one  person — Equity  of  redemption  of  tfie  one 
property  afterwards  vests  in  a  person  who  is  a 
puisne  mortgagee  of  all  the  properties. 

An  owner  of  several  properties  mortgaged  property 
A.  to  S.,  and  other  properties  to  different  mort- 
gagees, who,  in  respect  of  such  properties,  were 
the  predecessors  in  title  of  the  defendants.  After 
this,  but  before  these  m,ortgages  came  into  the 
hands  of  the  sam^  mortgagees,  the  mortgagor 
mortgaged  property  A.  {subject  to  the  mortgage 
to  8.)  to  W.,  and  this  security  {the  mortgage  to 
W.)  was,  on  the  lUh  July  1890,  transferred  to  P., 

(a)  Beportad  by  B.  H.  Dkank,  Eaq.,  Barrla«er-kt-Law. 


who,  on  the  8th  Oct.  1890,  tn  exercise  of  his  power 
of  sale,  sold  and  conveyed  property  A.  to  the  plain- 
tiff, subject  only  to  the  mortgage  to  S.,  which,  in 
the  m.eanHme,  after  the  mortgage  to  W.,  but 
before  the  commencement  of  thu  action,  had 
become  vested  in  the  defendants,  together  Vfith 
the  mortgages  on  the  other  properties,  made  as 
above  m,entioned  to  the  defmdants'  predecessors 
in  title.  At  the  time  that  the  mortgage  on 
property  A.  was  transferred  to  P.,  he  was  already 
a  puisne  m,ortaagee  of  all  the  properties ;  and  at 
the  time  P.  sold  property  A.  to  the  plaintiff  the 
latter  was  also  already  a  puisne  mortgagee  of  all 
the  properties.  This  action  having  been  brought 
to  redeem  property  A.,  the  defendants  claimed 
against  the  plaintiff  to  consolidate  with  their 
mortgage  on  A.  their  securities  on  the  other 
properties. 
Held,  that  the  defendants'  claim  to  consolidate 
could  not  be  supported ;  that  the  case  fell  within 
the  principle  o/ Harter  v.  Golman  (46  L.  T.  Bep. 
N.  S.  154 ;  19  Ch.  Div.  630),  vis.,  that  when  two 
mortgages  by  the  same  mortgagor  to  different 
mortgagees  on  different  estates  become  united  for 
the  first  time  in  one  person,  after  the  mortgagor 
lias  assigned  {by  way  either  of  sale  or  mortgage) 
the  equity  of  redemption  of  one  of  them,  the 
owner  of  the  two  mortgages  cannot  consolidate 
them  as  against  the  assignee  of  the  equity  of 
redemption,  even  though  both  the  mortgages  were 
created  before  the  assignment ;  and  that,  as  there 
would  consequently  have  been  no  right  of  con- 
solidation against  W.ifhe  had  remained  mort- 
gagee of  property  A.,  there  voas  primd.  facie  no 
more  right  to  consolidate  against  the  plaintiff 
who  had  purchased  all  W.'s  rights,  than  there 
would  have  been  against  W.  himself;  and  also 
that  P.  had  not  lost  his  right  to  resist  consolida- 
tion by  the  fact  that  he  was  also  a  puisne  mort- 
gagee, as  it  was  clear  there  was  no  merger  of  his 
securities,  and  that  he  was  entiUed  as  transferee 
of  W.'s  mortgage  to  deal  vrUh  it  separately,  and 
sell  property  A.  to  the  plaintiff,  subject  to  B.'s 
mortgage  thereon;  and  that  the  plaintiff's  rights 
as  purchaser  of  property  A.  {sul^eet  to  8.'s  mort- 
gage) were  nol  merged  vrith  or  lost  by  reason  of 
his  rights  as  puisne  mortgagee,  and  he  had 
therefore  not  tliereby  lost  his  nght  to  resist  con- 
solidation, and  was  aecordingly  entitled  to 
redeem  property  A.  without  redeeming  the  other 
properties. 

Bt  two  separate  indentures,  respectively  dated 
the  4th  Feb.  1864,  James  Banks  mortgt^^  the 
two  leasehold  houses,  Nos.  1  and  2,  ShaJcespeare- 
terrace,  Folkestone,  to  Charles  Sedgwick,  to  secure 
two  several  sums  of  5002.  with  interest. 

By  an  indenture,  dated  the  12th  July  1864,  the 
said  James  Banks  mortgaged  the  same  two 
houses  to  Walter  Stunt  (subject  to  the  prior 
mortgages  of  the  4th  Feb.),  to  secure  9002.  and 
interest. 

Ultimately,  after  divers  mesne  assignments,  &c., 
by  an  indenture,  dated  the  14th  July  1890,  the 
mortgage  of  the  12th  July  1864,  and  the  balance  of 
the  money  secured  thereby,  became  vested  in 
James  Fledge,  subject  to  the  said  prior  mort- 
gages of  the  4th  Feb.  1864. 

By  an.  indenture  of  the  8th  Oct.  1890,  James 
Fledge,  in  exercise  of  the  power  of  sale  con- 
tain^ in  the  mortgage  of  the  12th  July  1864, 
conveyed  the  two  houses  to  John  Mintier,  the 
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plaintiff,  subject  only  to  the  two  mortgages  of  the 
4th  Feb.  1864.  Those  two  mortgages  had  (sub- 
sequently to  the  execution  of  the  mortgage  of  the 
12th  July  following)  been  assigned  to  Ralph 
Thomas  Brockman,  and  the  same  mortgages  (he 
having  died  on  the  23rd  March  1877)  were  now 
vested  in  Mary  Ann  Carr  (widow),  Lewis  Borrett 
White,  Alfred  Drake  Brockman,  and  Lewis  James 
Drake  Brockman,  the  defendants,  as  the  sor- 
viving  executors  of  his  will. 

The  plaintiff's  case  was  based  chiefly  on  the 
above  mortgages  and  facts,  but  the  defendants 
stated  a  number  of  other  mortgages  and  trans- 
actions on  which  they  relied,  and  which  were  as 
follows : 

By  an  indenture  of  the  11th  May  1863,  James 
Banks  mortgaged  the  leasehold  house,  34,  Bouverie- 
square,  Folkestone,  to  John  Banks  for  4502.  and 
interest. 

By  two  indentures,  respectively  dated  the 
29th  Aug.  1863  and  the  12th  July  1864,  James 
Banks  mortgaged  and  further  charged  the  lease- 
hold house,  5,  Shakespeare-terrace,  Folkestone, 
to  John  Banks  for  an  aggregate  sum  of  6002.  and 
interest. 

By  two  other  indentures,  dated  respectively  the 
29th  Aug.  1863  and  the  12th  July  1864,  James 
Banks  mortgaged  and  further  charged  the 
leasehold  house,  6,  Shakespeare-terrace,  to  John 
Banks  to  secure  an  aggregate  sum  of  6002.  and 
interest. 

By  an  indenture,  dated  the  18th  Oct.  1865, 
James  Banks  mortgaged  the  leasehold  house, 
Sandgate  Villa,  Penge,  to  William  Hobday  to 
secure  7002.  and  interest. 

By  an  indenture,  dated  the  13th  April  1866, 
James  Banks  mortgaged  the  leasehold  houses 
"Hillside"  and  " Eavensboume "  to  Herbert 
Sturmy,  Daniel  Haywood,  and  GSeorge  Saunders 
to  secure  14002.  and  interest. 

By  an  indenture,  dated  the  24th  Nov.  1866, 
James  Banks  mortg;aged  the  leasehold  house, 
Shomcliffe  Villa,  Penge,  to  Henry  Ramsey  to 
secure  6002.  and  further  advances  not  exceeding 
1002.  and  interest. 

By  an  indenture,  dated  the  15th  Nov.  1866, 
James  Banks  mortgaged  the  leasehold  house, 
"  Underhill,"  Penge,  to  Henry  Selmes  to  secure 
7002.  and  interest. 

By  an  indenture,  dated  the  27th  Nov.  1866, 
James  Banks  mortgaged  the  said  houses, 
Shomcliffe  Villa,  "  Underhill,"  Sandgate  Villa, 
"Hillside,"  and  " Ravensboume,"  to  Ralph 
Thomas  Brockman,  subject  to  the  prior  mort- 
gages above  mentioned  affecting  the  same  respec- 
tively. 

By  an  indenture,  dated  the  12th  Oct.  1865, 
James  Banks  mortgaged  a  freehold  house  known 
as  Pembury  Villa,  Foiestone,  to  Stephen  Hobday 
to  secure  6002.  and  interest. 

By  an  indenture,  dated  the  20th  Aug.  1868, 
James  Banks  mortgaged  the  whole  of  the  lease- 
hold houses  and  the  freehold  house  above  men- 
tioned to  the  said  Ralph  Thomas  Brockman 
and  Willam  George  Southey  Harrison  to  secure 
10392.  7».  5d.  and  further  advances,  subject  to  the 
several  above-mentioned  prior  mortgages  affecting 
the  same  respectively. 

All  the  prior  mortgages  of  the  11th  May  1863 
(on  34,  Bonverie-squai-e),  the  29th  Aug.  1863,  and 
the  12th  July  1864  (on  5  and  6,  Shakespeare- 
terrace),  the  18th  Oct.  1865  (on  Sandgate  Villa), 


and  the  13th  April  1866  (on  Bollside  and  Bavena- 
bourne),  were  transferred  to  R.  T.  Brockman  in 
1871  and  1873,  in  addition  to  those  of  the  4th  Feb. 
1864,  on  1  and  2,  Shakespeare-terrace  (alreadj 
mentioned  to  have  been  transferred),  and  tlie 
same  were  all  now  vested  in  the  defendants  at 
his  executors. 

By  an  indenture,  dated  the  3rd  Oct.  1884 
James  Banks  mortgaged  his  equity  of  redemp- 
tion in  the  whole  of  the  before-menuoned  proper- 
ties to  the  plaintiff. 

By  an  indenture  of  the  27th  March  1885  James 
Banks  mortgaged  his  equity  of  redemption  in  the 
whole  of  the  same  premises  to  James  Pledge  to 
secure  1002. 

By  an  indenture,  dated  the  1st  April  1885, 
W.  6.  S.  Harrison  (the  said  R.  T.  Brockman 
bein^then  dead  leaving  the  said  W.  G.  S.  Harrison 
sumving  him)  transferred  the  mortgage  of  the 
20th  Aug.  1868  and  the  premises  tnerein  com- 
prised to  James  Pledge  (except  certain  ports 
thereof  which  had  been  sold  or  surrendered)  sub- 
ject to  the  prior  mortgages  and  further  charges 
affecting  the  same  respectively. 

The  defendants  had  recently  entered  into 
possession  of  1  and  2,  Shakespeare-terrace,  and 
given  notice  to  the  tenants  to  pay  their  rents  to 
the  defendants,  which  they  had  done. 

The  plaintiff  called  upon  the  defendants  to 
account  for  the  rents  they  had  received  as  mort- 
gagees in  possession  of  1  and  2,  Shakespeare- 
terrace,  and  gave  them  notice  that  he  wished  to 
redeem  them  by  paying  to  the  defendants  the 
amount  due  upon  those  houses  under  the  said 
mortgages  of  the  4th  Feb.  1864. 

The  defendants  i-efused  to  allow  the  plaintiff 
to  redeem  except  upon  payment  of  all  sums  due 
to  them  under  all  the  above-mentioned  mortgages 
and  further  charges  which  are  now  vested  in  the 
defendants,  who  claimed  the  right  to  consolidate 
the  same  as  against  the  plaintiff. 

The  plaintiff  accordingly  brought  this  actioB 
claiming:  1.  A  declaration  that  the  defendants 
were  not  entitled  as  against  the  plaintiff  to  ooa- 
solid  ate  with  the  mor^a^es  of  the  4th  Feb.  1864 
any  other  mortgages  by  James  Banks  which  were 
executed  to  or  cwame  vested  in  the  defendanta' 
testator,  Ralph  Thomas  Brockman,  or  the  defen- 
dants subsequently  to  the  12th  July  1864,  and  that 
the  plaintiff  was  entitled  to  redeem  the  mortgages 
of  tne  4th  Feb.  1864  without  redeeming  any  soeh 
other  mortgages.  2.  An  account  of  what  was  doe 
to  the  defenduits  under  the  moi-tgaces  of  the  Mi 
Feb.  1864  for  principal,  interest,  and  costs  on  the 
footing  aforesaid,  and  that  such  accounts  might 
be  taken  against  the  defendants  as  mortgagees  in 
possession.  3.  Redemption  of  the  hereditaments 
comprised  in  the  mortgages  of  the  4th  Feb.  1884 
on  payment  of  the  amount  so  found  due.  4.  A 
receiver,  if  necessary,  of  the  rents  and  profits  of 
the  hereditaments. 

Bramwell  Davit  for  the  plaintiff. — ^This  case  i« 
governed  by  the  decision  of  Fry,  J.  in  Harter  t. 
Colmcm  (46  L  T.  Rep.  N.  S.  154 ;  19  Ch.  Div.  63D). 
That  decision  was  that,  when  two  mortgages  made 
by  the  same  mortgagor  to  different  mort^igees  on 
different  estates  become  united  for  the  first  time 
in  one  person  after  the  mortgagor  has  assigned 
(by  way  either  of  sale  or  mortgage)  the  eqni^  d 
redemption  of  one  of  them,  the  owner  of  the  tiro 
mortgages  cannot  consolidate  them  as  anainst  the 
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aaagnee  of  the  equity  of  redemption,  even  thoneh 
both  the  mortgages  were  created  before  the 
assignment.  In  the  same  case  the  learned  judge 
also  disapproTed  of  Beewr  r.  Luck  (L.  Bep. 
4  Eq.  537).  The  defendants  cannot  consolidate 
against  ns  anything  acquired  by  them  since  we 
acquired  our  equity  of  redemption.  [He  was 
stoppecL] 

Semite,  Q.G.  and  Edwin  Ward  for  the  defen- 
dants.—Ft»(  T.  Padgett  (31  L.  T.  Rep.  O.  S.  21 ; 

1  Giif.  416  ;   on  appeal,  32  L.  T.  Bep.  O.  S.  66 ; 

2  De  6.  &  J.  611),  as  explained  by  Barter  t. 
Colman  {ubi  tup.),  decides  that,  where  the  first 
mortgages  of  a  variety  of  properties  are  vested  in 
the  same  person,  and  all  equities  of  redemption  in 
one  other  person,  if  he  comes  to  redeem,  he  must 
redeem  all  the  properties.  Test  it  by  a  simple 
case :  A.  mortgages  Blackacre  to  G. ;  B.  mort- 
gages Whiteacre  to  D. ;  B.  gives  a  second  mort- 
gage on  Whiteacre  to  E.  Then  0.  acquires  D.'s 
mortgage,  so  that  both  the  mortgages  are  in  C. 
Then  A.  acquires  the  remaining  eqmty  in  White- 
acre.  Admit,  for  argument's  sake,  that  E.  can 
redeem  Whiteacre  alone  because,  at  the  time  he 
took,  there  was  no  union  of  the  mortgages  in  one 
person.  0.  can  foreclose  A.  as  to  both  properties ; 
and  A.  must  redeem  C.  as  to  both.  Here  Minter 
did  what  A.  did ;  he  acquired  the  equities  of 
redemption  behind  Stunt.  But,  prior  to  that,  all 
the  equities  were  by  puisne  mortgage  vested  in 
Fledge,  the  plaintifE's  predecessor  in  title,  and 
all  the  mortgages  in  Brockman  or  his  executors. 
That  lets  in  yint  v.  Padgett  (ubi  sup.).  [BramweU 
Davit. — The  whole  point  is,  that  a  fiith  mort- 
gagee takes  a  transfer  of  a  second  mortgage.  Are 
his  lights,  as  a  second  mortgagee,  merged  in  his 
rights  as  a  fifth  mortgagee  P]  In  Barter  v. 
Colman  (ubi  tup.)  iW,  J.  distin^^uished  Vint  v. 
Padgett  {uJbi  tup.).  The  two  decisions  were  not 
irreconcilable.  Tweedale  v.  Tuieedale  (23  Beav. 
341)  goes  the  same  way  as  Vint  y.  Padgett, 
which  does  not  therefore  stand  alone.  It  has 
not  been  overruled.  If  Stunt  had  assigned 
to  anyone  else,  it  would  not  have  altered  the 
position  of  the  parties,  but,  as  he  assigned  to 
the  owners  of  im  equities  of  redemption  in  the 
other  properties,  that  brings  the  case  within  Vint 
▼.  Pe^ett  (ubi  tup.).  [Bomeb,  J. — Why,  because 
I  buy  another  man's  rights,  am  I  to  lose  his  rights 
and  my  own  as  well  P]  Leaving  out  Stunt  for  the 
moment,  Minter  cannot  be  in  a  better  position  than 
Banks,  the  mortgagor.  The  equity  of  consolida- 
tion arose  upon  the  union  ol  mortgages  in  1873, 
at  which  time  Minter  had  no  interest  in  any  of 
the  properties,  he  having  first  come  upon  the 
scene  in  1884.  Barter  v.  Colman  (u&t  tup.)  is 
quite  distinct.  There  the  owner  of  the  equity  of 
redemption  never  had  two  estates :  he  only  had 
one  equity  of  redemption,  so  that  decision  is  to  be 
confined  to  the  facts  of  that  case.  In  Jenningt  v. 
Jordan  (45  L.  T.  Rep.  N.  S.  593,  at  p.  594,  and 
App.  Gas.  698,  at  p.  700),  Lord  Selbome.  C.,  said: 
"  'J^his  doctrine  of  consolidation  is  well  established, 
and  cannot  now  be  altered  except  by  the  Legisla- 
ture, whether  it  originally  rested  on  a  sound 
equitable  foundation  or  not.  The  present  question 
ia  aa  to  its  proper  limits."  [BramuieU  Davit  re- 
ferred to  Coote  on  Mortgages  (5th  ed.),  p.  910, 
and  to  Biggins  v.  FrankU  (15  L.  J.  329,  Gh.). 
BOKKB,  J.  referred  to  Selby  v.  Pomfret  (4  L.  T. 
Bep.  N.  8.  314 ;  3  De  G.  F.  &  J.  595."]  In  Squire 
v.  Pardee  (W.  N.  1890,  p.  153),  North,  J.  held  that 


there  was  a  right  to  consolidate.  They  also 
referred  to 

Flint  V.  Howard,  68  L.  T.  B«p.  N.  S.  390  ;  (1893)  2 
Ch.  54 ;  and 

Thomsyeroft  v.  Crockett,  2  H.  of  L.  Cas.  239. 

Bramwell  Davit  in  reply. — Vint  v.  Padgett  {ubi 
sup.)  is  gone.  In  Jennings  v.  Jordan  (ubi  sup.)  the 
House  of  Lords  pi-eferred  White  v.  Billaere  (3  Y. 
&  G.  Ex.  597),  which  is  in  our  favour,  to  Beevor  v. 
Luele  (ubi  tup.).  The  assignee  of  an  equity  of 
redemption  takes  subject  to  all  equities  againsiv 
the  assignor,  existing  at  the  date  of  the  assignment, 
but  not  to  any  arismg  subsequently,  to  which  h» 
is  not  a  party.  That  is  the  settled  law  now.  In 
Baker  v.  Grav  (33  L.  T.  Rep.  N.  S.  721 ;  1  Gh. 
Div.  491)  Hall,  V.G.  decided  against  the  right  of 
consolidation  in  that  case,  and  explained  Vint  v. 
Padgett  (ubi  a«^.)  and  Tassell  v.  amith  (2  De  Or. 
&  J.  713).  Jenningt  v.  Jordan,  before  the  Gourt  of 
Appeal,  was  reported  as  MiUt  ▼.  /«nmn;«  (42  L.  T. 
Bep.  N.  S.  169;  13  Gh.  Div.  639).  Tatsell  v. 
Smith  (ubi  tup.)  was  referred  to  and  overruled 
in  Jennings  y.  Jordan  (ttbi  tup.),  and  in  the  latter 
case,  Selbome,  G.  and  Lord  Blackburn  evidentiy 
approved  of  White  v.  Billaere  (ubi  sup.),  and  con- 
sequently did  not  approve  of  Vint  v.  Padgett  (ubi 
sup.)  [ifeviUe,  Q.G! — Pnr,  J.  thought  they  could 
be  reconciled.  Rombb,  J. — ^It  was  enough  for  his 
purpose  to  distinguish  Vint  v.  Padgett  (ubi  sup.)] 
The  two  cases  cannot  stand  together.  In  Bird  v. 
Wenn  (54  L.  T.  Rep.  N.  S.  933;  33  Gh.  Div.  215) 
Stirling,  J.  decided  against  consolidation,  and 
referred  to  the  decision  of  Fry,  J.,  in  Barter  v. 
Colman,  and  dwelt  upon  the  intention  of  the 
parties  as  a  matter  to  be  considered.  Unless  the 
defendants  can  show  that  Minter  intended  to  waive 
his  rights,  they  cannot  consolidate  against  him. 
As  to  the  question  of  merger,  the  court  looks  to 
the  intention  of  the  parties : 

Adams  v.  AngM,  36  L.  T.  Bep.  N.  S.  334 ;  5  Ch.  Div. 
634. 

Cur.  adv.  vuU. 

March  16. — RoMEB,  J. — ^The  circumstances  of 
this  case,  shortiy  stated,  are  these :  One  James 
Banks  mortg^ee  property  A.  (1  and  2,  Shake- 
speare-terrace) to  Gharles  Sedgwick,  and  other 
properties  to  different  mortgagees,  the  pre' 
decessors  in  title  of  the  defendants.  After  these 
mortgages  are  executed,  but  before  they  get  into 
the  hands  of  the  same  mortgagees,  the  mort- 
gagor mortgages  property  A.  (subject  to  the 
mortgage  to  Sedgwick),  and  other  properties  in 
which  uie  defeniunts  are  not  interested,  to  one 
Stunt,  and  this  security  on  the  14th  July  1890  is 
transferred  to  one  James  Pledge,  who  on  the  8th 
Oct.  1890,  in  exercise  of  his  power  of  sale,  sells 
and  conveys  proper^  A.  to  the  plaintiff,  subject 
to  the  mortga{(e  to  Sedgwick,  but  otherwise  free 
from  incumbianoes.  In  the  meantime  after  the 
mortgage  to  Stunt,  and  before  the  commence- 
ment 01  this  action,  Sedgwick's  mortgage  on  pro- 
perty A.  and  the  mortgages  on  the  other  proper- 
ties to  the  defendants'  predecessors  in  tiUe  men- 
tioned above  became  vested  in  the  defendants. 
Then  this  action  is  brought  to  redeem  property 
A.,  and  the  defendants  claim  as  against  the 
plaintiff  to  consolidate  with  their  mortgage  on 
A.  their  securities  on  the  other  properties.  This 
claim,  in  my  opinion,  cannot  be  supported.  It 
was  decided  by  Fry,  J.  in  Barter  v.  Colman  (ubi 
•up.)— and  with  this  decision.  If  I  may  say  so, 
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I  entirely  agree  —  that  when  two  mortgages 
made  by  the  same  mortgagor  to  different  mort< 
gageea  on  different  estates  become  united  for 
the  first  time  in  one  person  after  the  mort- 
gf^r  has  assigned  (by  way  either  of  sale  or 
iuortgatre)  the  equity  of  redemption  of  one  of 
them,  we  owner  of  the  two  mortgages  cannot 
consolidate  them  as  against  the  assignee  of  that 
equity  of  redemption,  even  though  both  the 
mortgages  were  created  before  the  assignment. 
Applying  that  to  the  present  case,  it  is  clear  that 
the  defendants  could  have  had  no  right  of 
consolidation  against  Stunt,  if  he  had  remained 
mortgagee  of  property  A.  Bnt  the  plaintiff  has 
purchased  all  Stunt's  rights,  and,  prima  fade,  the 
defendants  have  no  more  right  to  consolidate 
against  the  plaintiff  than  they  would  have  had 
against  Stunt.  In  answer  to  this  the  defendants 
set  up  what  appears  to  me  a  whoUy  untenable  and 
inequitable  contention.  It  appears  that,  before 
the  14th  July  1890,  Fledge  and  the  plaintiff  were 
respectively  puisne  mort^gees  of  all  the  proper- 
ties the  first  mortgages  on  which  are  now  united 
in  the  defendants,  subject  to  those  mortgages, 
and  subject,  as  to  property  A.,  also  to  Stunt's 
mortgage.  And  it  is  suggested  that,  in  some  way 
or  other,  when  on  the  14th  July  1890  Pledge 
obtained  a  transfer  of  Stunt's  mortgage,  his 
right  as  transferee  to  resist  any  claim  of  consoli- 
dation was  lost  or  interfered  with  because  he 
happened  to  be  also  such  puisne  mortgagee  as  I 
haye  mentioned.  That  suggestion  I  cannot  foUow. 
It  is  clear  that  there  was  no  merger  of  Pledge's 
securities,  and  that  he  was  quite  entitled,  as 
transferee  of  Stunt's  mortgage,  to  deal  with  that 
security  separately,  and  to  sell,  as  he  did,  pro- 
perty A.  to  the  plaintiff,  subject  to  Sedgwick's 
mortgage.  It  is  then  suggested  that,  though  this 
may  be  so,  the  plaintiff  as  purchaser  of  property 
A.,  subject  only  to  Sedgwick's  mortgage,  has  in 
some  way  lost  his  right  to  resist  consolidation 
because  of  his  other  position  as  puisne  moi-tga^ee. 
That  again  I  cannot  foUow.  The  plaintiff's 
lights  as  purchaser  of  property  A.  are  not  in  any 
way  merged  with  or  lost  by  reason  of  his  rights 
as  puisne  mortgagee.  He  is  not  coming  in  this 
action  to  assert  any  rights  on  his  part  as  puisne 
mortgagee,  or  to  redeem  by  Tirtue  of  his  position 
as  such  puisne  mortgagee.  He  is  coming  here 
simply  to  redeem  Sedgwick's  mortgage  by  virtue 
of  nis  position  as  purchaser  through  Stunt's 
mortgage  of  property  A.  And  this  he  is  entitled 
to  do,  and  not  the  less  because  he  may  have  other 
rights  which  do  not  arise  to  be  considered  in  this 
action.  For  these  reasons  I  hold  t^t  the  defen- 
dants' claim  against  the  plaintiff  fails,  and  that 
the  plaintiff  is  entitled  as  owner  of  property  A. 
to  the  usual  judgment  for  redemption  of  Sedg- 
wick's mortgage.  So  far  as  the  costs  of  this 
action  have  been  increased  by  the  defendants' 
claim  to  consolidate,  they  must  be  paid  by  the 
defendants.  The  other  costs  will  be  dealt  with  in 
the  usual  way,  treating  the  action  as  an  ordinary 
one  for  redemption  of  property  A.,  subject  only 
to  Sedgwick's  mortgage  now  vested  in  the  defen- 
dants. 

Solicitors  for  the  plaintiff,  A.  B.  and  H.  Steele, 
for  G.  W.  Haines,  Folkestone. 

Solicitors  for  the  defendants,  Talbot  and  TaaJcer. 


March  7  and  16. 
(Before  Bomes,  J.) 
Pledge  v.  Cabb.  (o) 
Mortgage — Consolidation — Several  properaefmoH- 
gaged  by  one  mortgagor  to  different  mortgagees- 
Ail  the  equities  of  redemption  subsequently  con- 
veyed to  one  assignee — AU  the  mortgages  nUi- 
m.ately  united  by  transfer  in  one  person. 
Hie  owner  of  several  properties  mortgaged  them  to 
different  mortgagees  for    distinct    aums.     Tie 
mortgagor  afterwards,  in  1868,  mortgaged  all  ike 
properties   by   one  deed  to  one  mortgagee,   the 
plaintiffs  predecessor  in  title,  subject,  as  to  the 
different  properties  affected,  to  the  prior  mort- 
gages thereon,  some  of  which  at  thai  time  stiU 
remained  vested    in    different    mortgagees.    I* 
1885  the  mortgage  of  1868  was  trans/erred  to  the 
plaintiff.    All  the  prior  mortgages   were  ulti- 
mately transferred  to,  or  became  vested  in,  the 
defendants    before    the   plaintiff    brought    this 
action  for  redemption  of  som,e  of  the  properties 
included  in  the  mortgage  of  1^68  %Dithoui   the 
rest.     The  defendants  claimed  to  consolidate  all 
the  prior  mortgages  as  against  the  plaintiff. 
Seld,  that,  if  an  owner  of  two  properties  mortgages 
one  to  A.  and  the  other  to  B.,  and  then  A.'s  mort- 
gage is  transferred  to  B.,  or  both  are  transferred 
to  C,  the  owner  cannot  after  that  redeem  B.  in  tt« 
one  case  or  C.  in  the  other,  of  one  of  hit  securUies 
without  the  other,  and  that  the  right  to  consoli- 
date was  enforceable  as  a  rule,  not  only  against 
the  original  mortgagor,  but  against  his  attignet 
of  the  equity  of  redemption ;  and  that,  applying 
these  principles  to  the  present  case,  if  the  original 
mortgagor  had  come  to  redeem,  the  defenaanli 
after  all  the  mortgages  had  become  vetted  m 
mem,  he  eovld  not  hiave  redeem^  one  of  that 
securities  ujithoui  redeeming   the  others;  and 
the  plaintiff,  being  his  assignee  by  one  deed  ofaU 
the  properties,  tubjeet  to  the  defendawU  Mort- 
gages, was  in  no  better  position. 
This  action  was  brought  by  James  Pledge  ^^p^ 
Mary  Ann  Carr  (widow),  Lewis  Borrett  White, 
Alfred  Ditike  Brockman,  and  Lewis  James  Drake 
Brockman,  for  the  redemption  of  the  heredita- 
ments comprised  in  certain  mortgages,  dated  the 
11th  May  and  the  29th  Aug.  1863,  on  payment  of 
the  amount  to  be  found  due  under  the  same ;  and 
for  a  declaration  that  the  defendants  (who  were 
executors)  were  not  entitled  as  against  the  plain- 
tiff to  consolidate  with  the  said  mortgages  any 
other  mortgages  by  the  same  mortgagor  ezecntea 
to  or  vested  in  the  defendants'  testator,  or  the 
defendants,  subsequently  to  the  20th  Aug.  1868; 
and  for  other  relief. 

By  an  indenture  of  the  11th  May  1863  Jamw 
Banks  mortgaged  the  leasehold  hooae,  31, 
Bouverie-square,  Folkestone,  to  John  Banks,  io 
secure  4502.  and  interest. 

By  two  several  indentures,  both  dated  the  29t]i 
Aug.  1863,  James  Banks  mortgaged  the  two  lease- 
hold messuages,  Nos.  5  and  6,  ShiQcespeare-temoe, 
Folkestone,  to  John  Banks,  to  secure  two  seveni 
sums  of  5002.  and  interest,  which  were  snbae- 
quentiy  increased  to  sums  of  6001.  each  by  inden- 
tures of  further  charge,  respectively  di^»d  the 
12th  July  1864. 

By  an  indenture,  dated  the  20th  Aug.  1868, 
James  Banks  mortgaged  (inter  alia)  the  Bame 

(a)  Beportcd  by  B.  H.  DiAHK,  Eaq.,  BaiTiiter-*t-Iav. 
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three  above  -  mentioned  messoagee  to  Ralph 
Thomas  Brookman  and  William  Qeorge  Southej 
Harriaon,  to  secure  10392.  178.  Sd.  and  further 
adTances,  subject  to  the  prior  mortfjages  and 
further  charges  already  mentioned,  the  mortgage 
money  of  1039i.  17s.  &d.  heimt  advanced  out  of 
mon|78  belonsing  to  the  said  B.  T.  Brockman 
and  W.  O.  S.  Harrison,  on  a  joint  account  both  at 
law  and  in  equity. 

In  the  course  of  the  years  1871  and  1873  the 
princi^  sums  and  hereditaments  secured  by  and 
comprised  in  the  indentures  of  mortage  of  the 
11th  May  and  the  29th  Aug.  1863  were  assigned 
to  Balph  Thomas  Brockman.  Brookman  diM  on 
the  23rd  March  1877,  leaving  W.  G.  8.  Harrison 
surviving,  and  having  appointed  Mary  Ann  Carr, 
Ralph  St.  Leger  Brockman,  Lewis  Borrett  White, 
Alfred  Drake  Brookman,  and  Lewis  James  Drake 
Brockman  (of  whom  R.  St.  L.  Brockman  died  on 
the  19th  Dec.  1884)  executors  of  his  will,  which 
was  duly  proved  by  them  alL 

By  an  indenture  of  the  Ist  A^ril  1885,  W.  G.  S. 
Harrison  transferred  the  principal  moneys,  inte- 
rest, and  hereditaments  secured  oy  and  comprised 
in  the  mortgage  of  Aug.  1868,  to  the  plaintiff, 
James  Fledge,  subject  to  the  prior  mortgages  of 
the  11th  May  and  the  29th  Aug.  1863  and  the 
further  charges  of  12th  July  1864 

The  mortgagor,  James  Banks,  died  in  June 
1889,  having  appointed  his  son  Benjamin  Banks 
and  another  executors  of  his  will,  which,  however, 
wa*  never  proved,  and  no  legal  personal  repre- 
sentatives of  James  Banks  were  ever  constituted. 

The  plaintiff  based  his  contention  mainly  upon 
the  above-mentioned  mortgages  and  position  of 
affairs.  The  defendants,  however,  put  forward 
and  founded  their  case  on  the  existence  of  a 
number  of  other  additional  mortgages  and  trans- 
actions by  James  Banks,  of  which  the  following 
is  a  list : 

1.  Mortgage  (the  18th  Oct.  1865}  of  the  lease- 
hold house  Sandgate  YLUa,  Penge,  to  William 
Hobday,  to  secure  7001.  and  interest. 

2.  Mlortgage  (the  13th  April  1866)  of  the  lease- 
hold houses  "  Hillside,"  and  "  Ravensboume  "  to 
Herbert  Sturmy,  Daniel  Haywood,  and  George 
Ssonders,  to  secure  14002.  and  interest. 

3.  Two  mortgages  (the  4th  Feb.  1864)  of  the 
two  leasehold  houses,  Nos.  1  and  2,  Shakespeare- 
terraoe,  Folkestone,  to  Charles  Sedgwick,  to 
secure  5002.  each. 

4.  Mortgage  (the  24th  Nov.  1866)  of  the  lease- 
hold house,  Shomcliffe  Villa,  Penge,  to  Henry 
Ramsay,  to  secure,  6002.  and  further  advances  not 
exceeding  1002.  and  interest. 

5.  Mortgage  (the  15th  Nov.  1866)  of  the  lease- 
hold house  "  Underhill,"  Penge,  to  Henry  Selmes, 
to  secure  7002.  and  interest. 

6.  Mortgage  (the  27th  Nov.  1866)  of  the  said 
houses  Shomcliffe  Villa,  "Underhill,"  Sandgate 
ViUa, "  Hillside,"  and  "  Ravensboume,"  to  the  said 
Ralph  Thomas  Brockman,  subject  to  the  prior 
mortgages  above  mentioned  affecting  the  same 
respectively. 

7.  Mortgage  (the  12th  Oci  1865)  of  a  freehold 
house,  Pembury  Villa,  Folkestone,  to  Stephen 
Hobd^,  to  secure  6002.  and  interest. 

8.  Mortgage  (the  20th  Aug.  1868,  ali-eady  men- 
tioned so  for  as  it  affected  No.  34,  Bouverie-square 
and  Nos.  5  and  6,  Shakespeare-ten'ace,  inter  alia) 
of  tiie  whole  of  the  above-mentioned  leasehold 
houses  and  freehold  house,  to  the  said  R.  T.  Brock. 


man  and  W.  G.  S.  Harrison,  subject  to  the  several 
above-mentioned  prior  mortgages  affecting  the 
same  respectively. 

The  prior  mortgages  respectively  numbered 
1,  2,  3,  were  transferred  to  the  said  It.  T.  Brock- 
man during  the  years  1871  to  1873,  in  addition  to 
those  on  No.  34,  Bouverie-square,  and  Nos.  5  and 
6,  Shakespeare-terrace  (already  mentioned  to  have 
been  so  tninsferred),  and  the  same  were  all  now 
vested  in  the  defendante  as  his  executors,  and  by 
an  indenture  of  the  27th  Dec.  1890  the  mortgage 
numbered  7  was  transferred  to,  and  was  now 
vested  in,  the  defendants  as  such  executors. 

9.  Mortgage  (27th  March  1885)  of  Nos.  5  and  6, 
Shakespeare-terrace,  and  of  all  the  premises  com- 

?rised  in  the  mortgages  above  mentioned,  to 
ames  Pledge  (the  plaintiff)  to  secure  1002.  with 
further  advances  and  interest,  subject  to  the 
prior  mortgages  affecting  the  same  premises 
respectively. 

As  already  stated,  the  mortgage  of  the  20th 
Aug.  1868  included  all  the  above-mentioned 
premises,  which  accordingly  were  all  also  included 
in  the  above-mentioned  indenture  of  transfer  of 
the  1st  April  1885,  whereby  they  severally  were 
conveyed  to  the  plaintiff  subject  to  the  prior 
mortgages  affecting  the  same  premises  respec- 
tively. 

The  plaintiff  having  given  the  defendants 
notice  that  he  wished  to  redeem  the  three  houses 
affected  by  the  mortgages  of  the  11th  May  and 
the  29th  Aug.  1863  by  paying  the  defendante  the 
amount  due  upon  those  houses  under  those  mort- 
gages, the  defendante  refused  to  allow  the 
plaintiff  to  redeem  except  upon  payment  of  all 
sums  due  to  them  under  the  several  above- 
mentioned  mortgages  and  further  charge  now 
vested  in  the  defendante,  and  they  claimed  the 
right  to  consolidate  the  same  against  the  plaintiff. 

The  plaintiff  accordingly  brought  this  action, 
claiming  : — 1.  A  declaration  that  the  defendante 
were  not  entitied  as  against  the  plaintiff  to  con- 
solidate with  the  said  mortgages  of  the  11th  May 
and  the  29th  Aug.  1863  any  other  mortgages  by  the 
said  James  Banks  executed  to  or  vested  in  the 
defendante'  testetor,  R.  T.  Brockman,  or  the 
defendants,  subsequentiy  to  the  20th  Aug.  1868, 
and  that  the  plaintiff  was  entitled  to  redeem  the 
said  mortgt^es  of  the  11th  May  and  the  29th 
Aug.  1863  without  redeeming  any  of  the  other 
mortgages.  2.  An  account  of  what  was  due  to  the 
defendante  under  the  mortgages  of  the  11th  May 
and  the  29th  Aug.  1863  for  prmcipal,  interest,  and 
coste,  on  the  footing  of  the  declaration  aforesaid, 
and  that  such  accounte  might  be  taken  against 
the  defendante  as  mortgagees  in  possession.  3. 
Redemption  of  the  hereditaments  comprised  in 
the  mortgages  of  the  11th  May  and  the  29th 
Aug.  1863  on  payment  of  the  amount  so  foimd 
due.    4.  A  receiver,  if  necessary,  of  the  rente  and 

Srofite  of  the  said  hereditaments.  5.  That  the 
efendante  might  be  ordered  to  pay  the  coste  of 
the  action.  6.  That,  if  necessary,  some  person 
might  be  appointed  to  represent  the  estate  of  the 
deceased  mortgagor  James  Banks. 

Bramieell  Davis  for  the  plaintiff. — ^The  plaintiff 
claims  to  redeem  only  Nos.  5  and  6  Shakespeare- 
terrace,  and  No.  34,  Bouverie-square,  on  the  ground 
that  Mr.  Harrison,  his  predecessor  in  title,  was 
entitied  to  redeem  them  immediately  after  the 
date  of  the  mortgage  of  Aug.  1868.    The  plaintiff 
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18  entitled  to  be  in  the  same  position  aa  Harrison 
yiSLB  in  Aug.  1868.  That  is  not  altered  by  the 
subsequent  union  of  the  mortgages  in  one 
mortgagee. 

Neville,  Q.C.  and  Edwin  Ward  for  the  defen- 
dants.— This  case  is  rather  different  from  that  of 
Milder  v.  Carr  (ante,  p.  583).  There  the  equity 
of  redemption  in  three  out  of  the  four  properties 
subsequently  vested  in  Minter,  but  tlmt  in  the 
fourth  was  outstanding  till  he  bought  it  from 
Pledge,  and  thereby,  as  we  submit,  brought  the 
case  within 

Vint  T.  Padgett,  31  L.  T.  Bep.  O.  S.  21 ;  1   Giff. 

446;  on  appeal,  82  L.  T.  Bep.  O.  S.  66;  2  Be 

a.  &  J.  611. 

Here  aU  the  mortgages  were  originally  in  difFerent 
hands.  Then  the  mortgagor  assigned  all  the 
equities  to  Harrison,  the  predecessor  in  title  of 
Pledge.  All  the  mortg^es  except  one  were 
united  in  one  mortgagee  before  the  equities  were 
transferred  to  Pledge,  and  that  one  was  united 
with  the  rest  before  Pledge  brought  this  action. 
He  now  comes  to  redeem  after  all  the  mortgages 
have  been  united  in  one  set  of  mortgagees.  That  is 
Villi  V.  Padgett  (uM  tup.). 

Cur.  adv.  vuU. 
March  16. — Romeb,  J. — In  this  case  I  do  not 
see  my  way  to  decide  against  the  defendants' 
claim.  Speaking  for  myself,  I  have  never  been 
able  to  appreciate  the  justice  or  equity  of  the  prin- 
ciple of  the  consolidation  of  securities,  and  cer- 
tainly I  would  not  extend  the  cases  in  favour  of 
consolidation  one  jot.  But  I  cannot  refuse  to 
recognise  the  settled  law  on  the  subject,  and  this 
is  what,  in  my  opinion,  I  should  be  doing  in  the 
present  case,  if  I  decided  adversely  to  the  defen- 
dants. Let  me  fii'st  state  shortly  what  the  facts 
of  this  case  are,  so  far  as  relevant  to  the  point  to 
be  decided.  A  mortgagor,  the  owner  of  sevei-al 
properties,  mortgages  them  to  different  mor 
gagees  for  distinct  sums.  I  will  call  these  mort- 
gages the  prior  mortgages.  The  mortgagor  then 
by  deed,  dated  the  20th  Aug.  1868,  mortgages  all 
these  properties  together  to  secure  one  sum 
(subject,  as  to  the  different  properties  affected,  to 
the  prior  mortgages  thereon)  to  the  plainti^S's 
predecessors  in  title.  On  the  lat  April  1886  the 
mortgage  of  the  20th  Aug.  1868  is  transferred  to 
the  plaintiff.  Now,  on  the  20th  Aug.  1868, 
several  of  the  prior  mortgages  remained  vested 
in  different  mortgagees ;  but,  before  the  plain- 
tiff brings  this  action  against  the  defendants 
to  redeem  them,  all  the  prior  mortgages  have 
been  transferred  to  or  become  vested  m  them. 
And,  under  these  circumstances  the  defendants 
say,  and  it  appears  to  me  rightly,  that  the  plaintiff 
cannot  redeem  as  against  them  some  of  the  pro- 

?ertie8  included  in  his  mortgage  of  the  20th  Aug, 
868,  of  which  they  are  mortgagees,  without 
redeeming  all.  I  think  that  this  contention  of 
the  defendants  is  supported  both  on  settled  prin- 
ciple and  by  authorities  which,  at  the  present  day, 
the  plaintiff  cannot  challen^  and  I  cannot  dis- 
regard. First,  as  to  the  principle :  it  is  settled 
that,  if  an  owner  of  two  properties  mortgages  one 
to  A.  and  the  other  to  B.,  and  then  A. 'a  mortgage 
is  transferred  to  B.,  or  both  are  transferred  to  0., 
the  owner  cannot  after  that  redeem  B.  in  the  one 
case  or  C.  in  the  other,  of  one  of  his  securities 
without  i-edeeming  the  other  security.  It  is  also 
settled  that  the  right  to  consolidate  is  enforceable 


not  only  against  the  ori^pnal  mortgagor  himsell 
but  also,  as  a  rule,  against  his  assignee  of  the 
equity  of  redemption.  Applying  these  principle* 
to  the  present  case,  if  the  original  mortgagor  mm- 
self  had  come  to  redeem  the  defendants  after  all 
the  mortgages  had  become  vested  in  them,  he 
could  not  nave  redeemed  one  of  their  securitiei 
without  redeeming  the  others.  And  the  plaintiff 
being  his  assignee,  by  one  deed,  of  all  uie  pro- 
perties subject  to  the  defendants'  mortgages,  ie 
m  no  better  position.  Then,  as  to  the  authorities: 
the  precise  case  before  me  was  decided  in  1857  in 
TweedaJe  v.  Ttceedale  {ubi  sup),  and  in  1^  in 
Vint  V.  Padgett  {ubi  mp.),  and  possibly  it  haa 
been  dedided  in  other  cases.  And  I  cannot  find 
any  adverse  authority,  nor  can  I  find  in  any 
reported  case,  any  doubt  thrown  on  these  cases  or 
on  the  principles  on  which  they  rest.  The  cases 
of  White  V.  Millaore  {ubi  sup.),  Jenninge  v.  Jorim 
(vhi  twp.),  and  Harter  v.  Colman  {vbi  «up.),  Trere 
cases  where  the  assignee  whose  right  of  redemp- 
tion was  in  question  was  the  assignee  of  one  pro- 
perty only,  and  were  governed  by  different  con- 
siderations. And  in  Harter  v.  Colman  (46  L.  T. 
Bep.  N.  S.  at  p.  167 ;  19  Ch.  Div.  at  p.  635) 
Fry,  J.  distinguishes  Vint  v.  Padgett  (ubi  mp.) 
on  this  ground,  and  points  out  the  principle 
governing  cases  like  Vint  v.  Padgett,  and  cer- 
tainly he  expresses  no  doubt  as  to  the  sotmd- 
ness  of  the  decision  in  Vint  v.  Padgett,  or  of  the 
principles  on  which  it  was  decided.  Of  coone 
the  defendants'  right  will  only  extend  to  their 
mort^ges  on  the  properties  of  which  the  plamtiS 
remains  the  owner  of  the  equi^  of  redemption. 
For  instance,  it  will  not  extend  to  the  piemiaeg 
Nos.  1  and  2,  Shakespeare-terraoe.  the  subject  of 
the  action  of  Minter  v.  Carr  (ante,  p.  583).  I  ougbt 
perhaps  to  add  that  no  objection  hits  been  taken 
as  to  the  absence  of  any  party,  and  that  I  have 
been  asked  to  decide  the  question  of  the  right  of 
consolidation  as  between  the  plaintiff  and  defen- 
dants alone,  and  have  accordingly  done  so. 

Solicitors  for  the  plaintiff,  A.  B.  and  S.  Stedt, 
for  /.  Minter,  Folkestone. 

Solicitors  for  the  defendants,  ToKot  and 
Taaker. 


Tuesday,  April  3. 

(Before  Boues,  J.) 

Jokes  v.  Daniel,  (a) 

Vendor  and  purchater — Speeifie  per/omumct— 
Statute  of  Frauds — Conditional  aeeeptanee— 
Offer  and  aeceptawse  contained  in  Idtert— 
Formal  contract  referred  to  in  letter*  a«d 
tendered  for  signature. 

The  defendant  having  already  made  a  verbal  ofu 
of  14602.  to  the  plaintiff  for  the  property  »» 
question,  wrote  to  him  as  follows  on  the  zi*d 
April  1893:  "I  may  say,  in  respect  to  (kit 
property,  the  offer  J  made  you  of  145W.  « 
my  fitUest."  The  plaintiff's  solicitor  wrote  to 
thie  defendant  on  the  26ih  April:  "Mr.  — ' 
has  considered  your  offer  of  1450Z.  for  his  rever- 
sionary interest  in  this  property  .  .  .  .  Bt 
accepts  it,  and  we  indose  contract  for  jW 
signature.  On  receipt  of  this,  signed  by  yo* 
across  the  stamp,  and  deposit,  we  wHl  <e«d 
you  copy  signed  by  him."    They  wrote  to  li» 

(a)  Beported  bj  B.  H.  OzAUX,  Siq.,  ButMerat-Lnr. 
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again  on  th«  2Sth  April :  "  Kindly  let  us  know 
whether  we  shall  send  abstract  of  title  to  you,  or 
to  a  aolieUorfor  you.  At  the  same  Hme  perhaps 
you  wiU  send  vs  deposit.  In  order  to  define 
time  for  delivery  ofahsiraet,  and  for  eonmletion, 
the  eoniraet  sent  you  had  better  perhaps  be 
gigned,  though  the  eorretpondenee  is  a  sufficient 
eonircuit.  WiU  you  please  semd  it  us?"  The 
defendant  relied  on  the  Wi  May  declining  to 
entertain  the  matter  further,  and  returning  the 
contract  unsigned.  The  plaintiff  then  brought 
this  action  to  enforce  specific  performance  of  the 
contract  alleged  to  be  contained  in  the  correspon- 
dence. The  defendant  relied  on  the  Statute  of 
Frauds,  and  contended  that  the  letters  did  not 
contain  any  concluded  agreement. 

Held,  that,  havijig  regard  to  the  fact  thai  the 
document  inclosed  in  the  letter  of  the  26th  April 
1893  included  several  fresh  terms,  such  as  the 
payment  of  a  deposit  by  the  purchaser,  a  provi- 
sion fixing  the  day  for  completion,  a'M,  one 
limiting  the  title  to  be  shown  by  the  vendor,  the 
fair  interpretation  to  be  put  on  that  letter  was, 
that  it  was  intended  to  be  an  acceptarice  of  the 
defendant's  offer  only  so  far  as  regarded  the 
price  offered  by  him /or  the  property,  out  that,  in 
order  to  constitute  a  binding  contract,  his  assent 
teas  required  to  the  terms  contained  in  the 
inclosed  document ;  and  that  it  was  not,  and 
was  not  intended  to  be,  an  unconditional  accept- 
ance of  the  defendant's  offer  such  as  to  constitute 
by  itself  a  binding  contract,  with  a  mere  reference 
to  an  inclosed  document,  simply  intended  to 
carry  out  the  terms  of  such  contract ;  and  that 
the  letter  of  the  2Sth  April  could  not  be  fairly 
construed  as  a  vnthdrawal  of  the  terns  of  the 
document  inclosed  in  the  previous  letter,  and  an 
unconditional  acceptance  of  the  defendant's  offer, 
and  that  it  did  not  purport  in  itself  to  form  a 
contract,  and  eertairuy  was  not  one ;  mat  there  was 
therefore  no  condudtM  agreement,  and  the  action 
aeecrdingly  failed. 

CroBslejv.  Maycock  {L.  Sep.  18  Eq.  ISO)  foUowed. 

Gibbins  «.  North-Eaatem  Metropolitan  Asylum 
District  (11  Beav.  1)  distinguished. 

This  was  an  action  to  enforce  specific  performance 
of  an  alleged  agreement  to  purchase  the  fee  simple 
in  certain  house  property,  subject  to  the  several 
leaises  respectively  aSectiog  the  different  houses. 
The  facts  were  as  follows : — 

Mr.  William  Jones,  the  plaintiff,  owned  the  fee 
simple  of  a  piece  of  ground  abutting  on  Ely-road, 
Llandaff,  upon  which  eleven  houses  had  been 
erected.  Ten  of  the  houses  were  subject  to 
leases  for  terms  of  ninety-nine  years  from 
the  2nd  Feb.  1885,  and  the  eleventh  was  sub- 
ject to  a  lease  for  a  term  of  ninety-nine  years 
from  the  2nd  Feb.  1888,  the  aggregate  of 
the  ground  rents  reserved  amounting  to  581. 
The  wife  of  the  defendant  was  in  possession  of 
one  of  the  houses,  which  was  known  as  Kingswood, 
under  an  assignment  of  the  lease. 

About  the  6th  April  1893  Mr.  (Jeorge  Mark 
Palmer  Daniel,  the  defendant,  at  an  interview 
with  a  member  of  the  plaintiff's  firm  of  solicitors, 
made  a  verbal  offer  to  purchase  the  houses,  subject 
to  the  leases,  for  14502. 

On  the  22nd  A^ril  1893  the  defendant  wrote  to 
the  plaintiff's  sohcitors  (who  were  the  plaintiff's 
agents  for  the  sale  of  the  houses) : 

I  may  say,  in  respeot  to  this  property,   the  offer  I 


made  you  of  14501.  is  my  fullest,  and  in  the  present  nn- 
Batisfaotory  definition  of  the  leases,  and  the  imperfect 
drainage,  and  difSonlties  attendant  thereon,  it  ia  more 
than  its  real  valne. 

On  the  26th  April  the  phuntiff's  solicitors 
wrote  in  reply : 

Ely-road  property.  Mr.  W.  Jones  ha<i  considered 
your  offer  of  14501.  for  Us  reversionary  interest  in  this 
proper^.  .  .  .  He  accepts  it,  and  we  inclose  con- 
tract for  your  si^rnatnre.  On  receipt  of  this  signed  by 
yon  across  the  stamp,  and  deposit,  we  will  send  yoa 
copy  sijrned  by  him. 

On  the  29th  April  the  plaintifTs  solicitors  wrote 
to  the  defendant : 

Ely-road  property.  W.  Jones  to  you.  Kindly  let 
US  know  whether  we  shall  send  abstract  of  title  to  you, 
or  to  a  solicitor  for  yon.  At  the  same  time  perhaps  you 
will  send  us  a  deposit.  In  order  to  define  time  for  de- 
livery of  abstract,  and  for  completion,  the  contract  sent 
yon  had  better  perhaps  be  signed,  though  the  corres- 
pondence is  a  sufficient  contract.  Will  you  please  send 
it  net' 

On  the  3rd  May  they  wrote  to  the  defendant 
again: 

W.  Jones  to  yon.  We  have  been  expecting  to  hear 
from  yon  in  answer  to  our  letters.  Kindly  let  us  know 
where  we  are  to  send  the  abstract  of  title. 

On  the  5th  May  they  received  a  reply  from  the 
defendant,  saying : 

Your  not  replying  to  my  offer  for  so  long  induced 
me  to  think  that  it  was  not  acceptable,  and  I  made  other 
arrangements ,  therefore  cannot  entertain  anything  further 
on  the  matter.     ...     I  return  form  unsigned. 

The  form  referred  to  was  the  contract  inclosed 
by  the  plaintiff's  solicitors  in  their  letter  of  the 
26th  April  to  the  defendant,  and  consisted  of  par- 
ticulars and  conditions  of  sale,  with  a  memoran- 
dum subjoined,  to  be  signed  by  the  purchaser, 
agreeing  to  complete  the  purchase  in  accordance 
with  "uie  within  particulars  and  conditions  of 
sale."  The  conditions  included  a  condition  that 
the  purchaser  should  pay  a  deposit  of  101.  per 
cent.,  and  that  the  purchase  should  be  completed 
on  the  24th  May  Uien  next.  There  was  also  a 
condition  restricting  the  title  to  be  shown  by  the 
vendor. 

On  the  same  5th  May  the  plaintiff's  solicitors 
replied  to  the  last  letter  of  the  defendant,  ex- 
pressing their  surprise,  stating  that  they  had  had 
the  correspondence  stamped,  that  it  formed  a 
binding  contract,  and  that,  if  necessary,  they 
should  take  steps  to  enforce  it. 

On  the  18th  May  the  plaintiff  commenced  this 
action  for  specific  performance  of  the  contract 
alleged  to  be  constituted  by  the  correspondence, 
and  other  relief. 

The  defendant  i-elied  on  the  Statute  of  Frauds. 

Neville,  Q.C.  and  Challis  for  the  plaintiff.— The 
only  important  point  is,  whether  there  was  a  valid 
contract  under  the  Statute  of  Frauds.  The  defen- 
dant's offer,  made  verbally  and  referred  to  in  his 
letter  of  the  22nd  April  1893,  was  accepted  uncon- 
ditionally in  the  letter  of  the  26th  April.  By  the 
letter  of  the  29th  April  we  waived  our  right  to  a 
formal  contract ;  we  withdrew,  if  we  had  ever  put 
forward,  the  claim  to  a  written  contract  embody- 
ing fresh  terms.  This  is  the  converse  of  the  usual 
case.  Here  it  was  the  plaintiff,  if  anyone,  and  not 
the  defendant,  who  stipulated  for  a  formal  con- 
tract. The  defendant's  offer  was  not  clogged  by  any 
such  condition.    Our  mere  reference  to  the  signinj; 
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of  a  formal  contract  did  not  prevent  oar  acceptance 
of  his  offer  making  a  binding  contract.  If  it  did,  we 
waived  that  stipulation  by  our  letter  of  the  29th 
April.  RoBsiter  v.  Miller  (39  L.  T.  Rep.  N.  S.  173 ; 

3  App.  Gas.  1124)  is  veiy  like  the  present  case. 
We  made  no  insistance  on  the  deposit  or  other 
fresh  terms.  Where  an  offer  is  accepted  uncon- 
ditionally there  is  a  valid  contract  which  is  not 
invalidated  by  the  mere  inclosure  with  the  letter 
of  acceptance  of  a  formal  contract  intended  to  be 
signed  by  the  pm-chaser : 

Oibhinf   v.    North-Eattem  Metropolitan    Aeylum 
DUtriet,  11  Beav.  1. 

That  case  is  very  like  the  present  one.  In  Bonne. 
weU  V.  Jmkms  (38  L.  T.  Rep.  N  .S.  681 ;  8  Oh. 
Div.  70)  it  was  held  that  two  letters  constituted  a 
complete  contract,  notwithstanding  the  reference 
to  a  future  contract. 

Haldane,  Q.C.  and  David  for  the  defendant. — 
In  Bossiter  v.  Miller  {ubi  sup.)  Lord  Cairns,  L.C. 
in  his  judgment  (39  L.  T.  Rep.  N.  S.,  at  p.  176;  8 
App.  Gas.,  at  p.  1132)  pointed  out  that  in  that  case 
the  purchasers  were  informed  by  the  conditions  of 
sale  of  the  essential  terms  of  the  formal  contract 
they  would  be  required  to  sign.  That  was  not  so 
here ;  several  of  the  terms  introduced  into  the 
formal  contract  sent  to  the  defendant  for  signa- 
ture being  entirely  fresh  terms.  [Neville,  Q.C. 
referred  to  Fry  on  Specific  Performance, 
2nd  ed.,  a.  490.]  In  the  case  of  Oibbina  v.  North- 
Eatiem  Metropolitan  Asylum  District  (vhi  sup.), 
the  ground  of  the  decision  was  that  the  defendant 
■did  not  choose  to  produce  the  formal  contract, 
which  was  in  his  possession,  and  therefore  it  was 
assumed  against  him  that  the  plaintiff's  allegation 
that  it  was  merely  a  formal  document  carrying 
out  the  terms  of  the  contract  which  had  been 
made  by  offer  and  acceptance  was  true.  That 
view  brings  the  case  cited  into  line  with  the  other 
authorities.  Wherever  the  formal  contract  con- 
templated is  to  be  anything  more  than  merely 
ancillary  to  the  real  conti-act;  wherever  any 
new  term  not  expressed  or  implied  in  the  earlier 
■contract  might  be  introduced  into  the  formal  one, 
the  first  document  will  not  by  itself  be  binding : 
(Fry  on  Specific  Performance,  2nd  ed.,  s.  491.) 
The  test,  according  to  the  authorities,  is,  Does 
the  contract  contemplate  any  other  term  ?  The 
present  case  is  almost  exactly  like  Crossley  v. 
Maycock  (L.  Rep.  18  Eq.  180),  but  even  stronger. 
In  Hussey  v.  Home-Payne  (41  L.  T.  Rep.  N.  S.  1 ; 

4  App.  Cas.  311)  it  was  held  that  the  whole  of  a 
correspondence  and  what  had  passed  between  the 
parties  must  be  looked  at,  and  not  merely  a  part 
which  taken  alone  mieht  seem  to  constitute  a 
complete  contract.  And  in  that  case  Lord 
Selbome  stated  that  he  adhered  to  what  he  had 
said  in  JervU  v.  Berridge  (28  L.  T.  Rep.  N.  S.,  at 
p.  483 ;  8  Ch.  App.,  at  p.  360)  that  the  Statute  of 
Frauds  "  is  a  weapon  or  defence,  not  offence,"  and 
"does  not  make  any  signed  instrument  a  valid 
contract  by  reason  of  the  signature,  if  it  is  not 
such  according  to  the  good  faith  and  real  intention 
of  the  parties. '  The  remainder  of  his  judgment 
is  also  applicable  to  this  case. 

Neville,  Q.C.  in  reply. — The  true  view  of  the 
correspondence  is,  that  it  was  intended  to  accept 
the  defendant's  offer.  An  offer  remains  open 
till  it  is  either  withdrawn  or  declined.  There 
was  no  insistance  on  payment  of  a  deposit,  the 
words  being,  "  perhaps  you  will  pay  a  deposit."    I 


quite  agree  that  the  test  is  the  intentioB  of  the 
parties. 

RoUBB,  J. — I  think  that  the  plaintiff's  case 
fails.  It  is  clear  that  here  there  waa  no  oontnct 
between  these  parties  apart  from  the  letten;  and 
if  the  letters  do  not  show  a  concluded  agreement 
then  there  was  none.  Now,  I  look  to  these  letters. 
I  need  only  refer  in  the  first  instance  to  the  letter 
of  the  26t'h  April  1893.  The  defendant  bad  made 
an  offer  for  the  premises,  and  had  stated  the  prioe 
he  was  willing  to  give.  Then  the  letter  of  tlie 
26th  April  1893  states  this :  tJiat  the  plaintiff  iriu 
was  the  vendor,  accepted  the  offer,  "and  we 
inclose  contract  for  your  signature.  On  receipt 
of  this  signed  by  you  across  the  stamp,  and 
deposit,  we  will  send  you  copy  signed  by  him."  I 
turn  to  the  inclosure  in  that  letter,  and  I  find  it  ii 
a  document  which  contains  special  terms  which 
have  never  been  referred  to  in  the  offer,  and  those 
terms  include  a  payment  of  a  deposit  of  10  per 
cent,  by  the  purchaser ;  a  provision  as  to  fixing 
the  dar  for  completion;  and  provision  limiting 
the  title  to  be  shown  by  the  vendor,  knd  other 
important  terms.  Now  what  was  the  meaning  of 
that  letter  ?  What  would  anybody  fairly  under- 
stand, when  he  received  that  letter,  to  be  the 
meaning  of  it.'*  Certainly  I  think  he  would 
understand  it  to  mean  this :  "  So  far  as  the  price 
is  concerned  for  the  property,  we  are  agreed.  I 
now  inclose  you  terms  which  I  require  yon  to 
assent  to.  If  you  assent  to  them,  and  sign  them,and 
pay  the  deposit,  then  there  will  be  a  binding  coo- 
tract,  but  not  till  then."  I  think  that  is  what  the 
letter  really  meant,  and  what  I  think  it  was  intended 
to  mean.  It  was  not  a  mere  acceptance  •tmj>{tnter 
of  the  defendant's  offer  forming  a  contract,  and  a 
mere  reference  to  an  inclosed  document  as  carry- 
ing out  the  contract  so  made.  In  my  opinion,  it 
would  not  have  been  fair  as  against  the  plaintiff 
to  immediately  have  said  on  behalf  of  the  defen- 
dant, if  he  had  been  willing  so  to  say  imntediatelv 
he  received  that  letter,  that  the  pltuntiff  was 
bound  by  an  absolute  contract,  without  obtaining 
a  deposit,  and  without  any  conditions  whatever  as 
to  title  or  otherwise.  To  say  that  he  coold  be 
bound  by  an  absolate  unconditional  contract  for 
sale  to  the  defendant  of  the  property  for  so  mnch 
would  not  have  been  fair  as  against  the  plaintiff. 
I  do  not  think  that  that  was  his  intention.  When  I 
speak  of  him  I  of  course  speak  of  the  solicitors,  who 
were  acting  for  him  as  representing  him,  and,  of 
course,  in  making  that  observation  in  his  favour 
it  also  shows  that  that  letter  cannot  be  treated  as 
a  simple  acceptance  of  the  defendant's  offn*. 
Then  what  happens  after  this  P  Nothing,  practi- 
cally. The  defendant  does  nothing.  He  does  not 
accept  what  I  may  call  the  counter  offer  of  the 
plaintiff,  and,  as  time  goes  by,  the  plaintdfTs  soli- 
citors, apparently  feeling  a  little  anxious,  wrote 
the  letter  of  the  29th  April  1893.  Now,  what  was 
the  meaning  of  that  letter?  I  do  not  gatiter 
that  that  letter  amounted  to  this  :  "  I  wi^diaw 
the  terms  I  waa  insisting  upon  by  my  letter  of 
the  26th  April  1893,  and  I  give  you  now  to  under- 
stand that  I  accept  unconditionally,  and  without 
requiring  any  other  terms  on  your  part,  your  offer 
of  14601."  I  do  not  think  that  that  is  a  fur  inter- 
pretation to  be  put  upon  it.  He  does  not  purport 
by  the  letter  of  the  29th  April  in  itself  to  form  a 
contract,  or  to  formulate  a  contract.  All  he  8171 
in  that  letter  is,  "though  the  oorreapondenoe" 
(and  by  that  I  clearly  underataad  tha  writer  to 
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mean  the  prior  correspondence),  "though  the 
correspondence  is  a  snfficient  contract " ;  and  it  is 
noticeable  in  that  yery  letter  the  writers  refer 
again  to  the  deposit.  Certainly,  if  a  contract 
Talid  and  binding  had  not  been  come  to  before 
the  letter  of  the  29th  April  1893,  it  was  not  made 
by  that  letter  of  the  29th  April  1893.  I  would 
only  say  one  word  as  to  the  cases  which  have  been 
cit^.  I  think  the  case  that  really  comes  nearest 
to  the  present  is  the  case  of  CrossJey  t.  MayeotJe 
(uH  cttp.).  The  case  of  Oibbina  y.  The  Board  of 
Management  of  the  North-Easiem  Metropolitan 
Aeylum  Dietriet  {ubi  tup.),  to  which  my  attention 
has  been  called,  is,  in  mv  opinion,  distinguishable. 
In  that  case  it  was  alleged  in  the  Bill  that  an 
imclosnie  sent  to  the  defendant  was  a  mere  formal 
document,  merely  canying  out  the  contract  con- 
stituted by  an  offer  and  an  acceptance.  The 
defendant,  in  whose  possession  the  document  was, 
did  not  choose  to  produce  it ;  and  therefore  it  was 
assumed  as  against  him  that  that  allegation  in 
the  bill  was  correct.  Consequently  it  was  not  a 
case  where  simultaneously  witn  a  letter  purporting 
to  accept  an  offer  a  document  was  sent  required 
(by  the  person  sending  it)  to  be  signed  by  the 
person  to  whom  it  was  sent,  containing  additional 
and  important  terms.  That  case,  therefore,  is 
not  an  authority  in  the  case  before  me,  and,  as 
I  have  said,  I  think  the  real  binding  authority 
is  that  of  CroBsley  v.  Mayeoek  {ubi  sup.),  and  I 
need  make  no  further  observations  as  to  the  other 
cases  which  have  been  referred  to.  The  action 
has  failed,  in  my  opinion,  and  must  be  dismissed, 
and,  of  course,  dismissed  with  costs. 

Solicitors  for  the  plaintiff.  Bell,  Brodriek,  and 
Gray,  agents  for  Lewis  and  Jones,  Merthyr 
Tydfil. 

Solicitors  for  the  defendants,  Martin  and  Co., 
agents  for  David  and  Evans,  Cardiff. 


April  16  and  17. 
(Before  Boheb,  J.) 
Attobnbt-Geneeal  v.  Matob  of  Cardiff,  (a) 
Municipal  corporation  —  Besolution    by  —  Ultra 
\'ire8 — Borough  fund — Misapplication — Munici- 
pal Corporations  Act  1882  (45  *  46  Vict.  e.  50), 
«.  143  —  Power  under  local  Act    to  subscribe 
capital  sum  for  site  and  building  of  a  college 
— Sum  given  by  way  of  interest  on  capital  sum 
instead. 
A  municipal  corporation  were  empowered  by  their 
local  Act  of  Parliament  to  contribute  towards  the 
funds  of  a  college  to  be  situated  in  their  borough 
any  sum  or  sums  not  exceeding  10,0001.,  and  to 
appropriate  the  whole  or  any  portion  of  such  sum 
or  sums  to  the  acquisition  cf  a  site  for  the  college, 
and,  if  a  suitable  site  could  be  obtained  for  less 
than  that  amount,  they  were  empowered  to  con- 
tribute the  balance,  or  any  part,  towards  the  cost 
of  erecting  college  buildings  on  the  site.     This 
was  not  done,  Init  the  college  rented  some  existing 
buildings  for  the  purposes  of  their  institution.  A 
sum  of  4O01.,  intended  to  represent  interest  on  the 
lO.OOOZ.,  was   voted  by  the  council  in   1892   as 
additional  mayor's  salary  for  that  year,  and  was 
paid  out  of  the  borough  fund  to  the  credit  of  the 
college,  and  another  sum  of  3501.  (also  intended 
to  represent  interest  on  the  10,0002.)  was  in  1893 

(a)  Beportad  bj  B.  H.  Deahz,  Eaq.,  Banlster-»t-Lftw. 


recommended  by  the  finance  committee  for  pay- 
ment to  the  colUge,  the  recommendation  having 
been  since  confirmed  by  the  corporation,  but  the 
money  not  having  been  yet  paid  over.  A  sum  of 
6502.  was  also  voted  by  the  council  in  1893  as  an 
increase  of  the  mayors  salary,  but  intended  to  be 
^ent  in  celebrating  the  marriage  of  H.B.H.  the 
Vuke  of  York,  and  a'^tually  spent  chiefly  in 
providing  teas  and  commemorative  medals  for 
children  attending  schools  within  the  borough. 
The  plaintiffs  said  the  payments  practictuly 
came  out  of  the  rates,  the  borough  fund  being 
insufficient  by  itself  for  the  purposes  for  which  it 
was  formed.  The  action  was  brought  at  the 
relation  of  certain  burgesses  and  ratepayers  of 
the  borough  against  the  mayor  and  corporation, 
for  a  declaroMon  that  such  an  application  of 
money  out  of  the  borough  fund  was  unlawfiA, 
ultra  Tires,  and  a  breach  of  trust,  and  for  an  in- 
junction restraining  the  defendants  from  so 
applying  it. 
Held,  that  the  corporation  was  not  entitled  to  malce 
a  colourable  addition  to  the  salary  of  the  mayor 
in  order  that  the  addition  might  be  applied  in 
maJdng  payments  indirectly  which  could  not 
lawfuUy  be  made  directly;  that  there  was 
nothing  in  their  local  Act.which  authorised  pay- 
ment of  ivitirest  on  the  10,0002.  before  that  sum 
was  paid ;  that  the  sums  paid  as  interest,  notbeing 

am«nt*  "for  the  public  benefit  of  the  in- 
itants  and  improvement  of  the  borough" 
within  the  meaning  of  sect.  1&  of  the  Muni- 
cipal Corporations  Act  1882,  were  not  authorised 
by  that  section,  which,  moreover,  where  there 
was  no  surplus  of  the  borough  fund,  could 
not  authorise  even  payments  which  did  come 
within  its  meaning ;  but  that  the  corporation 
were  entitled  to  make  a  reasonable  addition  to 
the  mayor's  salary,  where  there  was  an  anticipa- 
tion that,  in  consequence  of  some  event  of 
national  importance,  hit  expenditure  at  mayor  in 
festivities  and  so  forth  might  be  increased ;  and 
that,  accordingly,  anv  resolution  passed  bond, 
fide,  increasing  his  salary  in  such  a  case,  could 
not  be  impeached. 

This  action  was  brought  against  the  mayor, 
aldermen,  and  burgesses  of  the  county  borough 
of  Cardiff,  and  against  Thomas  Bees  and  Williun 
Edward  Vaughan,  the  late  mayors  of  the  said 
borough  for  the  years  ending  respectively  on  the 
9th  Nov.  1892  and  the  9th  Nov.  1893,  at  the 
relation  of  Edward  Thomas,  Frederick  Lewis 
Short,  John  Jenkins,  and  William  Smith  Cross- 
man,  who  (being  respectively  biu^sses  and  rate- 
payers of  the  said  borough)  were  joined  as  co- 
plaintifEs  in  the  action  with  Her  Majesty's 
Attorney- General,  under  the  following  circum- 
stances:— 

By  the  Cardiff  Corporation  Act  1 884  (47  &  48  Vict, 
c.  cxxii.),  s.  32,  the  corporation  were  empowered 
to  contribute  towards  the  funds  of  the  University 
College  of  South  Wales  and  Monmouthshire  any 
sum  or  sums  not  exceeding  in  the  whole  10,000^, 
and  to  appropriate  the  whole  or  any  portion  of 
such  sum  or  sums  to  or  towards  the  acquisition 
of  a  site  for  the  college,  and  if  a  suitaole  and 
convenient  site  could  oe  obtained  for  less  than 
that  amount,  to  contribute  the  balance  or  any 
part  thereof  towards  the  cost  of  erecting  on 
such  site  suitable  buildings  aud  premises  for  the 
purposes  of  the  said  college.      What  happened. 
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however,  was  that.  inRtead  of  the  plan  contem- 
plated bj  that  Act  1>einK  carried  out,  the  college 
rented  some  existing  buildings  for  its  puTposes, 
and  conseqnentlj  the  lO.OOOI.  had  not  been 
applied  in  the  way  intended.  Instead  of  that, 
a  sum  of  400{.,  "being  the  amount  of  interest  at 
4  per  cent,  upon  the  sum  of  10,0002."  had  been 
voted  by  the  council  during  the  mayoralty  of  the 
late  mayor,  Mr.  Rees,  one  of  the  defendants,  aa 
additional  salary  for  the  mayor  during  that  year 
(ending  Nov.  1892),  and  had  been  adiuaUy  paid 
out  of  the  borough  fund  to  the  credit  of  the 
college. 

In  addition  to  that  a  further  sum  of  3502.  (also 
intended  to  repreeent  interest  on  the  10,(>00Z.) 
had  during  the  mayoralty  of  Mr.  Yaugban 
(another  defendant)  been  recommended  by  the 
finance  committee  for  payment  to  the  college; 
and  that  had  been  confirmed  by  the  corporation 
itself,  but  the  money  had  not  yet  been  actually 
paid  over  to  the  college. 

Moreover,  on  the  19th  June  1893,  a  sum  of 
6502.  was  voted  at  a  meeting  of  the  council  as  an 
addition  to  the  "  mayor's  salary,  being  by  way  of 
remuneration  for  the  current  year,"  such  addition 
being  intended  and  well  understood  to  be  really 
"  for  the  puroose  of  celebrating  the  marriage  of 
his  Boyal  Highness  the  Duke  of  York,  K.G., 
•with  her  Serene  Highness  the  FrinoesB  Victoria 
May  of  Teck  ; "  as  indeed  it  was  expressed  to  be 
in  the  words  of  the  resolution  as  originally 
brought  forward.  The  sum  was  in  fact  spent 
chiefly  in  providing  teas  and  medals  commemo- 
rative of  the  wedding  for  children  attending 
schools  within  the  borough. 

The  action  claimed  a  declaration  that  the  appli- 
cation in  the  manner  and  for  the  purposes  afore- 
said of  any  part  of  the  borough  fund  was  unlaw- 
ful, and  beyond  the  power  of  the  defendants,  and 
a  breach  of  trust ;  and  asked  that  the  two  ex- 
mayors  joined  as  defendants  might  be  ordered  to 
replace  the  sums  of  4002.  and  6502. ;  and  an  injunc- 
tion restraining  the  defendants  from  directly  or 
indirectly  applying  any  part  of  the  borough  fund 
for  any  purpose  not  authorised  by  law. 

The  plaintiffs  in  their  statement  of  claim  stated, 
and  the  defendants  by  their  defence  admitted, 
that  the  borough  fund  was  insufficient  for  the  pur- 
poses to  which  it  was  applicable  under  the  M!uni- 
«ipal  Corporations  Act  1882  (45  &  46  Vict.  c.  50), 
and  that  a  borough  rate  had  to  be,  and  was,  raised' 
every  year  to  supplement  the  borough  fund,  so  as 
to  make  it  sufficient  for  such  purposes. 

Sect.  143  of  the  said  Act  provides  that : 

If  the  borongh  fnnd  is  more  than  snffioieot  for  the 
purposes  to  which  it  is  applicable  tmder  this  Act  or 
otherwise  by  law,  the  snrplas  thereof  shall  be  applied 
under  the  direction  of  the  coonoil  for  the  public  benefit 
of  the  inhabitants  and  improvement  of  the  borongh. 

Saldane,  Q.C.  and  0.  L.  Clare  for  theplaintifFs. 
— The  real  object  of  this  action  is  to  obtain  the 
opinion  of  the  court  as  to  whether  these  payments 
can  be  properly  made  out  of  the  rates.  That  is 
what  it  comes  to,  because  the  borough  fund  is  in- 
sufficient, unless  supplemented  by  the  rates,  for 
the  purposes  for  which  it  is  properly  applicable. 
The  payment  of  interest  on  the  10,000*.  is  not 
warranted  either  by  the  coi-poration's  local  Act 
or  by  sect.  14^3  of  the  Municipal  Coi-porations  Act 
1882.  The  decision  in  Attorney-General  v.  Cor- 
poration of  Blackburn  (57  L.  T.  Rep.  N.  S.  385)  is 


not  applicable,  at  all  events,  to  tliiB  part  of  the 
case.  The  corporation  is  not  entitled  to  applj 
money  arising  from  the  rates  to  such  poipoees : 

Attorney -General  v.  Mayor  of  Neweattle-*f»»- 
Tynt;  23  Q.  B.  Div.  492;  67  L.  T.  Bq).  N.8. 
728  ;  (1892)  A.  C.  568. 

The  corporation  have  no  power  to  give  the  mayor 
an  increase  of  salary  clogged  with  a  oandition,  so 
as  to  make  the  condition  binding.  Ton  cannot 
get  out  of  the  Act  by  doing  indirectly  what  cannot 
be  done  directly. 

Neville,  Q.C.  and  Woodfall  for  the  defendant. 
— ^A  corporation  has  power  to  vote  additional 
salary  to  a  mayor  to  be  spent  on  festivities  on 
occasions  of  national  rejoicing.  The  mayor  can 
lay  out  the  money  in  any  way  he  thinks  proper,  or 
any  committee  he  chooses  to  consult  may  think 
proper.  You  cannot  fix  on  him  any  l^sl  engage- 
ment to  spend  any  particular  sum  in  any  parti- 
cular way.  The  money  given  to  the  college  was 
for  the  l>enefit  of  the  iimabitants  and  improve- 
ment of  the  borough  within  the  meaning  of 
sect.  143  of  the  Municipal  Corporations  Act  1881 
The  existence  of  the  college  in  Uiat  locality  is  the 
cause  of  some  20,0002.  being  expended  in  the  town 
yearly. 

Haldane,  Q.C.  in  reply. — ^As  to  the  6502.,  all  m 
want  is  to  prevent  this  system  being  pursued  in 
the  future.  What  we  seek  is  merely  an  expvessioD 
of  opinion  by  the  court,  such  as  was  given  in 
Attorney -General  v.  Mayor  of  Newcastle-upcn-TfM 
{ubi  sup.),  even  without  an  injunction.  No  doubt 
the  corporation  would  act  on  such  an  expression 
of  opimon. 

BoMEB,  J. — Of  course  it  is  clear  that  the  cor- 
poration are  not  entitled  to  make  a  colourable 
addition  to  the  mayor's  salary,  merely  that  the 
addition  may  be  applied  in  making  paymoiU 
which  would  not  be  justified  if  those  payments 
were  made  directly  by  the  ooiporation.  Wifi 
that  preliminary  observation,  1  will  ooosider 
shortly  the  case  bix>ught  before  me.  The  fint 
part  of  the  case  relates  to  the  payment  of  350L 
and  4002.  Now  the  corporation  paased  a  reaolutioii, 
in  pursuance  of  the  powers  given  to  them  by  the 
Act  of  1884,  that  the  10,000^  th^  were  authorised 
to  subscribe  to  the  University  Cfollege,  and  men- 
tioned in  sect.  32  of  that  Act,  should  be  paid  in  a 
certain  event  which  has  not  yet  occurred.  Then 
they  passed  certain  resolutions  purporting  to 
authorise  yearly  payments  on  account  of  the 
interest  on  the  10,0002.  in  the  meantime.  The 
3502.  and  the  4002.  were  two  such  interest  pay- 
ments, and  the  question  is,  were  they  authorised .' 
The  first  question  is,  were  they  authorised  by 
the  special  Act  of  the  corporation  of  1884  ?  Now 
I  can  find  nothing  in  sect.  32  of  that  Act,  or  in 
Etny  other  part  of  that  Act,  which  authorises 
the  corporation  to  pay  interest  on  the  lO.OOOL 
before  the  10,0002.  is  paid  over,  and  therefore  I 
must  state  that  the  payments,  in  my  opinion,  of 
interest  on  the  10,0002.,  were  not  authorised  under 
that  Act.  The  next  question  is,  were  those  pay- 
ments of  interest  out  of  their  general  fund  autho- 
rised under  the  corporation's  general  powers.' 
It  is  said  that  they  were  authorised  under  sect.  143 
of  the  general  Act  of  1882 :  but,  in  my  opinion, 
putting  aside  the  question  as  to  a  surplus  (with 
regard  to  which  I  need  say  nothing  in  this  case),  I 
cannot  see  that  payments  of  these  sums  by  way  of 
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interest  were  pajmenta  "  for  the  public  benefit  of 
the  inhabitants  and  improvement  of  the  borongh  " 
within  the  meaning  of  those  words  as  used  in  that 
section.    No  donbt  in  some  way  an  advanta^  mav 
be  mrezL  to  some  of  the  inhabitants  of  a  borongn 
bj  having  a  flooriahing  concern  like  a  university 
college  in  the  midst  of  the  borough ;  but  I  cannot 
see  that  subsidising    a  college  in  a  town  can  be 
said  to  be  for  the  public  benefit  of  the  inhabitants 
and  improvement    of   the    borough    within  the 
meaning  of   the    words    as  used  in    sect.    143. 
And   clearly,    if    there    was     no    surplus,    the 
payments  by  way  of  interest  for  such   a   pur- 
pose could  not   be    made  out  of  the    borough 
tnnd  generally.     That,   I   think,    is    free    from 
doubt.      It    follows   that,    in    my  opinion,    the 
payments  by  way  of  interest  were  unauthorised. 
The  next  question  concerns  the  addition  of  6502. 
made  to  the  mayor's  salary,  because  in  the  year  in 
Tfaich  that  addition  was  made  it  was  anticipated 
that  an  expenditure  would  be  made  in  celebrating 
the  maniage  of  the  Duke  of  York.    Now,  the 
oorporation  is  undoubtedly  entitled   to  make  a 
reasonable  addition  to  the  mayor's  aalarv  if  it  be 
Anticipated  that  in  his  year  of  ofBce,  by  reason 
<tf  the  occurrence  of  some  event  of  national  import- 
ance, his  expenditure  as  mayor  in  festivities  and 
ao  forth  may  be  increased;  and  any  resolution, 
bond  fide  passed,  increasing  his  salary  in  such  a 
case,  could  not  be  impeached-    The  question  is, 
was  the  resolution  in  the  present  instance,    in- 
creasing the  salaiy  by  the  sum  of  6502.,  passed 
hand  fide  P    I  am  bound  to  say  that  I  have  had 
considerable    doubt   on  this  matter   by   reason, 
amongst  other  thintrs,  of  the  appointment  of  the 
marriage  committee,  and  the  fact  that  the  cheque 
for  payment  of  the  6502.  was  dealt  with  separately 
from  file  rest  of  the  mayor's  salary,  drawn  to  a 
particular  account,  and  carried,  I  notice,   to  a 
separate  bank  account.    But  on  the  whole  I  will 
in  this  particular  case  give  the  corporation  the 
benefit  oi  the  doubt ;  and  therefore  I  shall  not  by 
this  judgment  decide  anything  adversely  to  them 
with  re^rd  to  this  particular  sum  of  6502.    But  I 
bare  no  doubt  that  what  I  have  said  will  be  a  guide 
to  the  corporation  in  any  future  payments  of  the 
kind  which  may  have  to  be  made.     If  payments 
are  desired  to  be  made  which  are  not  intended 
really  as  a  simple  increase  to  a  mayor's  salary, 
they  should  not,  in  my  opinion,  be  made  by  way  of 
ad^tions  to  the  mayor's  salary ;  they  ought  to  be 
made  directly,  so  that  they  may  be  directly  chal- 
lenged, if  wrong,  and  impeached.    No  additional 
fee  should  be  made  to  the  mayor's  salary  except  it 
18  intended  to  go  absolutely  merely  for  the  pur- 
poses of  the  salary,  that  the  mayor  may  deal  with 
it  in  any  way  he  thinks  fit  as  part  of  his  salary, 
-and  not  otherwise.    The  parties  in  the  present 
case  have  not  asked  that  any  sums  which  may 
hare  been  paid  on  account  of  the  interest  to  the 
UniTersity  College  should  be  repaid ;  and  all  I  need 
do,  therefore,  is  to  take  from  the  defendants,  the 
corporation,  an  undertaking  (which  I  understand 
they  are  willing  to  give)  that  they  will  not  pay 
either  the  3502.,  nor  any  future  payments  to  the 
UniTersity  College  by  way  of,  or  being  in  fact, 
interest  on  the  lO.OOOl.    As  to  costs,  I  think  it  is 
*  cage  in  which  they  may  be  properly  paid  out  of 
the  borough  fund.   The  case  has  been  fairly  raised 
todveiy  fairly  argued,  audit  is  a  matter  that  will 
be  of  guidance  to  the  corporation,  and  of  assist- 
•oce  to  them.    There  will  be  liberty,  therefore,  to 


I 


lay  the  costs,  and  retain  them  out  of  the  borough 
'und. 

Solicitor  for  the  plaintiffs,  H.  Percy  Becker, 
for  Simons  and  Sons,  Merthyr  Tydvil. 

Solicitors  for  the  defenduits,  Edwin  Andrew 
and  White,  for  /.  L.  WheatUy,  Town  Clerk  of 
Cardiff. 

QUEEN'S  BENCH  DITISION. 
Friday,  March  2. 
(Before  Wills,  J.) 
Dunn  v.  The  Devon  and  Exeteb  Constitu- 
tional Newsfapeb  Company  Lihited.  (a) 
Practice — Payment  into  court — Action  for  libel  in 
newspaper — Payment  in  under  statute — Damages 
awarded  leas  than  turn  paid  in — Who  entitled  to 
money  in  court — Effect  of  new  rule  (r.  22  of  Order 
XXIL). 
Payment  into  court  by  the  defendant  under  the 
i  &  9  Viet.  e.  75,  in  an  action  for  a  libel  in  a 
newspaper,  is  subject  to  the  ordinary  rules  as  to 
payment  into  court  when  there  is  no  denial  of 
liability,  and,   accordingly,   where,  in  such  an 
action,  the  defendant  pleaded  that  there  was  no 
actual  malice,  no  gross  negligence,  and  that  an 
apology  had  been  inserted,  and  paid  502.   into 
court  as  amends,  and  the  jury  found  this  plea 
proved,  and  awarded  the  plaintiff  one  farthing 
damages,  the  plaintiff  uias  held  entitled  to  the 
502.  in  court,  notunthsianding  that  the  jury  had 
awarded  one  farthing  only. 
No  change  has  been  made   in  the  practice  as  to 
payment  out  in  such  cases  by  the  rule  (r.  22  of 
Order  XXIL),  which  forbids  the  amount  paid 
into  court  to  be  communicated  to  the  jury. 
FuBTHEB  OON8IDEEATION  by  Wills,   J.,  in  an 
action  tried  before  him,  with  a  jury,  at  the  last 
Bristol  Assizes,  the  question  being  as  to  the  effect 
of  the  new  rule,  providing  that,  when  payment  is 
made  into  court,  the  amount  so  ^aid  into  court 
shall  not  be  communicated  to  the  jury. 

The  action  was  brought  for  an  alleged  libel 
published  in  the  defendants'  newspaper. 

The  defendants  pleaded,  under  Lord  Campbell's 
Libel  Act,  that  a  lull  apology  had  been  inserted 
in  their  newspaper,  that  the  libel  was  published 
without  actual  malice  and  without  gross  negli- 
gence, and  they  paid  into  court  the  sum  of  502.  as 
amends,  under  sect.  2  of  the  Act  8  &  9  Yict.  c.  75. 
The  jury  found  that  there  was  no  actual  malice, 
no  gross  negligence,  and  that  there  was  a  sufficient 
apology,  and  they  assessed  the  damages  for  the 
plaintiff  at  one  farthing.  No  communication  had 
been  made  to  the  jury,  either  of  the  fact  that 
money  had  been  paid  into  court  by  the  defendants, 
or  of  the  amount  so  paid  in.  The  leaiTied  judge 
was  of  opinion  that  this  amounted  to  a  verdict  for 
the  defendants  ;  it  was  then  pointed  out  on  behalf 
of  the  plaintiff  that  the  payment  of  the  502.  into 
court  was  made  under  the  statute,  and  not  under 
the  rules,  and  that  therefore  the  plaintiff  was  en- 
titled to  have  the  502.  paid  out  to  him.  The 
learned  judge  thereupon  reserved  the  case  for 
further  consideration  upon  the  question  as  to 
which  of  the  parties  was  entitled  to  have  the  502. 
in  court. 

/.  A.  Fooie  (C.  W.  Mathews  with  him)  for  the 
plaintiff. — The  question  that  arises  here  has  not 

(a)  Beport«d  by  W.  W.  Oaa,  Esq.,  BarrUter-at-Lsir. 
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arisen  befoi«,  and  could  not  have  arisen  bat  for 
tie  new  rule  (r.  22  of  Order  XXII.)-  The  proyieion 
as  to  payment  into  court  in  Lord  Campbell's 
Act  has  now  been  repealed  by  42  &  43  Vict, 
c.  59,  8.  2,  and  46  &  47  Vict.  c.  49,  s.  4,  but  before 
these  Acts  a  similar  provision  was  contained 
in  sect.  2  of  8  &  9  Vict.  c.  75,  and  under  that 
section  the  payment  into  court  was  made  com- 
pulsory with  such  pleas.  The  payment  into 
court,  therefore,  in  this  action  was  not  a  payment 
in  under  the  rules,  but  under  the  statute,  so  that 
this  case  is  not  governed  by  the  rules,  and  the 
order  as  to  payment  into  and  out  of  court 
(Order  XXII.)  does  not  apply  here.  The  payment 
into  court  in  this  case  could  have  been  made  and 
might  have  been  made  apart  from  the  rules 
altogether.  If  this  were  a  payment  in  under 
the  rules,  the  court  would  have  jurisdiction 
to  order  payment  out ;  but  it  is  not  so.  In 
actions  for  Ubel  the  payment  into  court  stood 
by  itself  up  to  these  roles,  and  payment  into 
court  is  made  in  the  same  form  and  words 
as  if  the  rules  had  not  been  passed :  (Bullen 
Leake,  3rd  edition,  1868,  p.  767.)  I  rely  on 
the  reasoning  in  Lafone  v.  Smith  (4  H.  &  N.  158), 
as  proving  my  case ;  I  rely  on  the  judgment,  there 
as  showing  that  when  the  def endajat  falls  to  prove 
his  plea  there  is  no  admission,  and  he  is  entitled 
to  have  his  money  back.  If  he  relies  on.  and 
proves,  his  plea,  it  is  otherwise,  and  he  would  not 
get  his  money  back.  In  Jones  v.  Mackie  (17  L.  T. 
Bep.  N.  S.  151 ;  L.  Rep.  3  Ex.  1),  where,  under 
similar  circumstances,  money  was  paid  into  court, 
the  jury  were  directed  to  assess  the  damages, 
irrespective  of  the  money  paid  into  court,  and 
without  considering  the  payment  as  an  admission 
of  liability,  and  Ghannell,  B.  says  that  "this 
plea  not  being  proved,  no  liability  is  admitted." 
These  cases,  although  they  do  not  decide  the 
exact  point  raised,  show  that  the  only  case 
where  the  defendant  is  entitled  to  have  the 
money  out  of  court  is  where  he  has  failed  in  his 
plea.  He  also  referred  to  Chadwick  v.  Herapath 
(3  C.  B.  886) ;  and  Day's  Common  Law  Procedure 
Acts. 

BuckniU,  Q.C.  and  Duke  for  the  defendants. — 
The  plaintiff's  contention  here  must  amount  to 
this :  that  the  501.  paid  into  court  becomes  the 
money  of  the  plaintiff  at  once  and  for  ever,  the 
moment  it  is  paid  in,  and  if  he  falls  short  of  that 
be  must  fail  altogether.  [Wills,  J. — That  is  not 
so,  because,  if  the  jury  had  found  that  the  apology 
was  not  sufficient,  then  the  plea  would  have  failed, 
and  the  offer  of  501.  would  bave  been  of  no  avail.] 
Payment  into  court  under  Lord  Campbell's  Act 
was  optional ;  now,  under  8  &  9  Vict.  c.  75,  it  is 
obligatory  in  such  cases.  The  section  says  that 
all  such  payments  into  court  shall  be  governed  by 
the  general  rales  existing  under  the  old  rules  and 
practice,  and  the  plaintiff  might  have  done  one  of 
two  things  :  he  might  have  taken  the  money  out 
and  taxed  his  costs ;  or  he  might  have  gone  on 
and  taken  his  chance  of  getting  more,  or  the  risk 
of  getting  less.  I  cannot  contend  that  this  was  a 
payment  in  under  the  Judicature  Acts  or  rules, 
and  I  want  to  treat  this  case  as  if  the  Judicature 
Act  were  out  of  the  question  altogether.  The 
case  of  Jones  y. Mackie  (ubi  sup.)  is  wholly  different 
from  this  case,  as  there  the  jury  foimd  that  the 
apology  was  not  sufficient,  and  the  only  question 
was  as  to  the  assessment  of  damages,  and  no 
question  arose  as  to  the  payment  out  of  the  51.  in 


court.  In  Satris  v.  Arnott  and  others  (24  L.  Bep. 
(Ir.)  404)  it  was  held  that  the  plaintiff  was  not 
entitled  to  take  the  money  out  of  court  and  pro- 
ceed with  the  action  for  the  purpose  of  recovering 
greater  damages.  That  case  is  strongly  in  favom- 
of  our  contention  that,  if  the  plaintiff  goes  on  ^tb 
the  action  and  recovers  less  than  is  paid  into 
court,  he  is  not  entitled  to  the  sum  in  court.  The 
jury  here  have  never  given  any  finding  on  the 
question  whether  the  50i.  paid  in  was  sufficient  or 
not,  and  if  the  contention  for  the  plaintiff  is  cor- 
rect, he  has  recovered  50Z.  and  one  farthing,  and 
not  merely  the  fai-thing  which  the  jury  awarded. 
The  plaintiff  is  entitled  to  have  the  farthing 
awarded  by  the  jury  and  no  more,  and  the  detm- 
dants  are  entitled  to  have  the  50!.,  less  the  farthing, 
paid  back  to  them. 

Wills,  J. — ^I  am  quite  clear  as  to  this  caaa 
The  8  &  9  Vict.  c.  75  makes  payment  into  conrt 
in  such  a  case  as  this  subject  to  the  ordinaiy 
rules  as  to  payment  into  court,  when  there  is  no 
denial  of  liability.  Since  the  passing  of  that  Act. 
down  to  the  present  time,  in  actions  of  this  kind 
I  have  never  heard  of  any  question  being  left  to 
the  jury  except  this,  "  Is  the  sum  pud  into  oonrt 
sufficient."  I  have  never  known  the  question  put 
to  the  jury  whether  the  sum  paid  into  court  is 
too  large.  It  was  well  said  by  Mr.  Quain,  in  his 
ai-gument  in  the  case  of  Jones  v.  Mackie  {ubi  >«p.), 
that  "  the  only  issue  on  an  ordinary  plea  of 
payment  into  court  is  of  damages  ultra.  The 
jury  have  to  say  whether  the  amount  paid  in  is 
enough  or  not.  They  cannot  say  that  it  is  moie 
than  enough."  Upon  that  issue,  and  that  issie 
only,  does  the  plaintiff  succeed.  Then  it  is  said 
by  Mr.  BuckniU  that  the  whole  former  practice 
on  this  point  has  been  wrong  ever  since  we  hav« 
had  any  knowledge  of  the  profession.  That  ia  a 
strong  proposition  to  make,  and  I  do  not  accede 
to  it.  Then  it  is  said  that  the  last  new  mle 
(rule  22  of  Order  XXII.)  has  made  a  change  in 
the  practice  in  this  respect.  Everybody  knows  the 
specific  mischief  that  rule  was  intended  to  meet; 
it  was  intended  to  meet  this,  that  juries  almost 
always  found  for  more  than  the  sum  paid  in,  in 
order  to  get  the  plaintiff  his  costs,  thus  in  many 
cases  doing  an  injustice  to  the  defendant.  The  mle 
provides  that  no  commtmication  shall  be  made  to 
the  jury  of  the  amount  paid  in,  but  it  might  have 
gone  on  to  say  that  the  plaintiff  should  recoTwr 
no  more  than  the  jury  had  assessed  in  his  favour; 
but  it  does  not  say  so,  and  in  my  opinion  the  rule 
was  not  intended  to  do  more  than  I  have  said. 
All  that  is  meant  by  the  rule  is,  that  the  qaeation 
whether  the  sum  paid  in  was  sufficient  or  not 
should  be  answered  in  this  way  by  the  jury 
without  knowledge  of  the  amount  paid  in.  I  do 
not  think  that  this  rule  was  intended  to  revoh- 
tionise  the  practice  of  half  a  century  or  more  in 
the  way  contended  for  on  behalf  of  the  defendants. 
I  think,  therefore,  that  the  proper  order  to  make 
is  a  declaration  that  this  sum  in  court  shonld 
belong  to  the  plaintiff,  but  that  it  should  remain 
in  court  as  a  security  for  any  costs  owing  by  him 
to  the  defendants ;  then,  that  the  sum,  or  the 
balance  of  the  sum,  should  be  paid  out  to  the 
plaintiff. 

Solicitors  for  the  plaintiff,  TempletoH  and  Cot, 
for  Dunn  and  Linford  Brovm,  Exeter. . 

Solicitors  for  the  defendants,  Coode,  Kingdo*. 
and  Cotton,  for  A.  E.  Ward,  Exeter.. 
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Beg.  v.  His  Hokoub  Cokmissioneb  Kerb  ajtd  Hitbs.              [Q.B.  Dit. 

Tuesday,  Mareh  20. 

(Before  Cave  and  ■Wkiqht,  JJ.) 

Keg.  v.  His  Homoub  Coumissioneb  Kebb  and 

HiTES.  (a) 

County    Court — Praetiee  —  Judge's  note — When 

judge  i*  bound  to  take  note — Cowntu  Courts  Act 

1888  (51  &  52  Vict.  c.  43),  ss.  120, 121. 

A   County   Court  judge  it  only  bound  to  take  a 

note  when  a  question  of  law  is  raised  and  he  is 

asked  to  take  a  note  of  that  question  of  law  ;  then 

it  is  his  duty  to  take  a  note  of  the  question  of 

law  raised  and  of  the  evidence  in  relation  thereto, 

OTid  of  his  decision  thereon  and  of  his  decision  of 

the  action  or  matter. 

If  there  be  more  questions  of  law  than  one,  the 

request  to  take  a  note  must  be  made  in  respect  of 

each. 

Per  Cave,  J:   If  the  circumstances  be  such  that 

there  was  no  posnbility  of  raising  the  point  of 

law  at  the  trial  or  of  gettxng  a  note,  then  the 

appellant  may  show  by  affidavit  what  happened 

at  the  trial. 

SuLE  calling  on  his  Honour  M^.  Gommiseioner 

£err,  the  judge  of  the  City  of  London  Court,  and 

W.  HiTCs,  the  plaintiff  in  the  action  of  Hives  v. 

Moseley,  to  show  cause  why  the  learned  judge 

should  not  furnish  to  the  defendant,  free  of  cost, 

or  at  a  cost  not  exceeding  Id.  per  folio,  or  other 

reasonable  rate,  a  copy  of  the  transcript  of  the 

shorthand  notes  taken  at  the  trial  of  the  action, 

and  sig^  such  copy  as  his  note ;  or,  if  such  notes 

vera  taken  otherwise  than  in  shorthand,  why  he 

should  not  furnish  a  copy  thereof  to  the  defendant. 

The  action  of  Hives  t.  Moseley  was  brought  to 

recover  damages  from  the  defendant  for  injuries 

sustained  by  the  plaintiff  while  walking  along  the 

street,   and  passing  near  a  house,  of  which  the 

defendant  was  owner,  the  injury  being  caused  by 

a  window  sill  of  the  house  falling  on  the  plaintiff. 

The  trial  took  place  in  the  City  of  London 

Court,  before  Mr.  Commissioner  Kerr,  without  a 

jury,  and  lasted  two  days,  the  evidence  being  very 

voluminous. 

The  judge  found  for  the  plaintiff  for  500Z.,  and 
the  defendant,  wishing  to  appeal,  applied  to  the 
judge  for  a  copy  of  his  note. 

A  shorthand  note  of  the  whole  proceedings  in 
the  case  had  been  taken  by  the  official  shorthand- 
writer  attached  to  the  court,  but  the  learned 
judge  himself  had  taken  no  note.  When  applied 
to  by  the  defendant  for  a  transcript  of  the  suort- 
liand  note  for  the  purpose  of  appealing,  the  re^s- 
trar  of  the  court  demanded  18f.  oy  way  of  deposit 
to  meet  the  expense  of  the  transcript.  The 
defendant  refused  to  make  this  payment,  and  he 
then  applied  for  a  rule  to  compel  the  judge  to 
deliver  to  him  a  copy  of  the  transcript.    ' 

In  the  affidavit  filed  by  the  solicitor  for  the 
defendant,  it  was  stated  that  the  "judge  was 
desired  by  the  defendant's  counsel  to  take  the 
Qsual  note  of  the  proceediugs."  This  request,  if 
made,  was  not  heard  by  the  judge,  and  no  note 
was  taken  by  him. 

In  an  affidavit,  made  by  Mr.  Commissioner 
Xerr,  he  stated : 

Xo  reqnest  whatever  was  made  to  me  by  either  party 
to  take  a  note  of  any  qnestion  of  law  raised  at  the  said 
trial  or  hearing,  nor  of  the  faots  in  relation  thereto.  I 
wa*  not  desired  by  the  defendant's  counsel  to  take  the 
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Tuual  or  any  note  of  the  proceedincrs  at  the  said  trial. 
No  request  to  take  a  note  of  the  evidence  was  made  to 
me.  I  have  read  through  the  transcript  of  the  shorthand 
notes  of  the  trial  taken  by  the  official  shorthand-writer 
of  the  court,  and  I  find  therein  no  note  of  any  such 
application  having  been  made  to  me,  and  my  recollec- 
tion is  entirely  confirmed  by  such  note. 

Whenever  a  request  is  made  to  me  under  the  120th 
section  of  the  County  Courts  Act  1888, 1  always  take  a 
note  of  the  point  or  points  of  law  which  are  raised  and 
of  the  facts  in  relation  thereto,  and  of  my  deoiaion 
thereon  with  the  reason  therefor,  and  of  my  decision  of 
the  action  or  matter.  A  oopy  of  such  notes  can  be 
obtained  by  any  party  to  the  action  on  the  same  terms 
as  those  obtaining  in  any  other  Coxmty  Court  in  England, 
and  in  accordance  with  sect.  121  of  the  said  Act. 

In  every  case  which  is  tried  in  the  City  of  London 
Coort  a  shorthand  note  of  the  proceedings  is  taken  by  an 
official  shorthand-writer  appointed  by  the  corporation  of 
the  City  of  London  for  that  purpose.  If  any  party  to 
the  action  desires  to  obtain  or  use  a  transcript  of  the 
whole  of  such  notes,  he  can  obtain  it.  I  always  read 
such  transoript  and  satisfy  myself  that  such  transcript 
is  a  correot  note  of  the  proceedings,  and  I  then  adopt 
and  sign  the  same  as  my  notes  of  the  case.  A  tran- 
soript of  any  extract  from  or  portion  of  such  official 
shorthand  notes  referring  to  any  partioolar  part  of  the 
case  may  alsi^  be  obtained,  but  it  is  not  my  piaotioe  to 
sign  a  portion  or  extract  only.  These  transcripts  of 
shorthand  notes  are  entirely  distinct  from  my  own  notes 
wHch  I  make  myself  as  above  stated  whenever  a  request 
is  made  to  me  to  take  a  note  under  the  statute. 

The  result  of  the  appointment  of  an  official  shorthand- 
writer  by  the  corporation  is,  that  in  cases  where  I  am 
requested  to  take  a  note  in  compliance  with  the  Act  of 
Parliament,  it  is  open  to  the  parties  to  obtain  both  a  oopy 
of  my  own  note  and  also  a  transcript  of  the  official  short- 
hand note,  or  either  of  such  notes  at  tlie  parties'  option, 
and  in  cases  where  I  have  not  been  requested  to  take  a 
note,  the  parties  are  still  at  liberty  to  obtain  a  transcript 
of  the  official  shorthand  note  signed  by  me  in  accordance 
with  the  above-mentioned  practice. 

In  the  case  of  &vas  v.  llossley,  as  no  request  to  take 
a  note  was  made  to  me,  I  took  no  note  of  any  question 
of  law  raised,  nor  of  the  faots  in  relation  to  any  snoh 
question. 

The  official  shorthand-writer  of  the  court  made 
an  affidavit  in  which  he  stated  that  at  no  time  on 
either  of  the  days  when  the  case  was  heard  was 
any  application  made  to  the  judge  to  take  a  note 
of  any  point  of  law  or  of  any  evidence  in  relation 
thereto ;  and  the  plaintiff's  solicitor  also  stated  in 
an  affidavit,  that  no  request  to  take  a  note  was 
made  to  the  judge. 

The  registrar  of  the  court,  in  his  affidavit,  stated 
that  notices  were  posted  in  the  court  to  the  effect 
that  any  suitor  can  have  a  shorthand  note  on 
giving  a  day's  notice  to  the  registrar,  and  on  pay- 
ment of  the  usual  charges,  that  is,  12.  Is.  for  the 
shorthand-writer  and  8<2.  per  folio  for  the  tran- 
script and  4(2.  per  folio  for  a  copy  of  the  transcript; 
but  that  the  charge  of  12.  Is.  has  never  been 
enforced ;  and  that  in  this  case  Uie  sum  of  182. 
was  asked  by  way  of  deposit  to  meet  the  expense 
of  the  transcript  of  the  shortlumd-writer's 
notes. 

Sect.  120  of  the  County  Courts  Act  1888 
provides : 

At  the  trial  or  hearing  of  any  action  or  matter,  in 
which  there  is  a  right  of  appeal,  tiie  judge,  at  the  reqnest 
of  either  party,  shall  make  a  note  of  any  question  of 
law  raised  at  such  trial  or  hearing,  and  of  the  facta  in 
evidence  in  relation  thereto,  and  of  his  decision  thereon, 
and  of  his  decision  of  the  action  or  matter. 
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Sect.  121  provides : 

.  .  .  .  he  (the  jttdi^)  Bholl,  at  the  expenge  of  oDj 
person  or  persona  being  party  or  parties  in  any  such 
action  or  matter,  fnmiah  a  copy  of  the  note  so  taken  at 
the  said  trial  or  hearing;,  or  allow  a  copy  to  be  taken  of 
the  same  by  or  on  behalf  of  snoh  person  or  persons,  and 
he  shall  agn  snch  copy  .  .  .  and  the  oopy  bo  signed 
shall  be  nsed  and  received  at  the  hearing  of  snoh  appeal. 

Danchwerts,  for  Mr.  Commissioner  Kerr,  sbowed 
cause  against  the  role. — Even  assuming  that  there 
was  any  request  here  to  take  a  note,  the  only- 
request  was  a  request  by  the  defendant's  counsel 
"  to  take  the  nsoal  note  of  the  proceedings."  The 
case  of  Morgan  v.  JBees  (44  L.  T.  Bep.  N.  S.  133 ; 
6  Q.  B.  DiT.  508)  decides  that  sncn  a  request  is 
not  sufficient,  and  that  the  judge  need  pay  no 
attention  whatever  to  it.  In  this  case  it  is  abim- 
dantly  clear  that  no  request  of  any  sort  or  kind 
ever  reached  the  learned  judge  to  take  any  note 
of  any  point  of  law,  or  of  any  evidence.  Even 
supposing  that  the  request  to  take  the  usual  note 
had  been  made,  and  that  it  had  reached  the  judge, 
was  that  a  request  to  which  the  judge  was  bound 
to  attend  P  I  submit  not,  on  the  aufliority  of  the 
case  1  have  cited,  as  well  as  upon  the  plain  reading 
of  the  120th  section  itself.  There  .was  a  case 
lately  before  Mathew  and  CoUins,  J  J.,  on  the  23i'd 
Feb.  1894  (a),  in  which  the  official  shorthand  note, 
made  in  the  City  of  London  Court,  was  used  by 
the  court,  and  the  judges,  in  allowing  the  appeal, 
expressed  their  approval  of  the  provision  made 
by  the  corporation,  and  granted  the  application 
made  by  the  appellant  for  the  cost  paid  to  the 
City  of  London  Court  for  the  shortnand  notes. 
The  suitors  in  this  court  have,  through  the 
liberality  of  the  corporation,  a  privilege  which 
no  other  snitor  in  any  court  in  this  country  enjoys, 
namely,  of  having  a  shorthand  note  supplied.  In 
addition,  they  have  the  statutory  right  of  having 
the  short  note  of  the  judge,  made  in  accordance 
with  the  Act,  whenever  the  request  to  take  a 
note  is  made.  Moreover,  judging  by  the  grounds 
of  appeal  given  in  the  notice  of  appeal,  it  is 
difficult  to  see  that  any  question  of  law  was 
raised  at  all.  I  submit,  upon  the  merits,  that 
the  whole  case  has  been  moved  under  an  absolute 
misapprehension  of    the  real   facte  and  of   the 

Eractice  of  the  court,  and,  having  regard  to  what 
as  hapx>ened  in  this  case.    I  submit  that  the  ex- 
planation offered  is  conclofflve. 

Moy$estoT  the  plaintiff. 

Abel  Thoma$,  Q.C.  and  Benson,  for  the  defen- 
dant, in  support  of  the  rule. — The  question  of  law 
here  was  a  very  short  one,  namely,  whether,  as 
there  was  a  tenant  in  possession  of  the  house, 
the  landlord,  under  the  circumstances,  was  liable 
for  the  injury  suffered  by  the  plaintiff.  The 
evidence  with  regard  to  that  might  have  been 
taken  on  half  a  sheet  of  paper,  and  the  cost  of  the 
copies  need  not  have  been  more  than  a  shilling  or 
two.  Notwithstanding  that,  we  have  here  the 
preposterous  demand  for  181.  to  start  with,  and  if 
we  paid  this  ISl.  we  might  be  called  on  to  pay 
something  more,  first,  for  the  transcript,  and  then 
for  the  copy  of  it.  The  transcript  was  to  cost  Sd. 
per  folio,  and  the  copy  4d.,  whereas  the  usual 
charges  are  simply  2d.  a  folio,  stationers'  charges 
of  copying.  We  submit  that  that  is  aU.  the  de- 
fendant is  bound  to  pay  under  the  Act.     [Cave. 

(a)  Unreported. 


J. — That  is  all  he  is  bound  to  pay  where  he  asb 
the  judge  to  take  a  note,  and  the  judge  takes  ont 
Wbioht,  J. — The  counsel  for  the  defendant  made 
a  remark  as  to  teking  a  note  which  he  thouffbt 
was  sufficiently  audible  and  intelligible,  but  it 
failed  to  reach  the  learned  conuniauoner;  I  do 
not  understand  Mr.  Benson's  recollection  to  le 
that  he  applied  in  the  terms  of  the  Act.  Benson.— 
I  did  not;  I  asked  for  a  note,  as  I  was  denying 
liability;  the  answer  did  not  come  from  Mr. 
Commissioner  Kerr,  but  from  the  r^istrar,  who 
said  that  a  shorthand  note  was  being  taken.]  A 
shorthand  note  is  necessarily  very  much  longer 
than  a  note  taken  by  the  judge  would  be,  and  it 
is  quite  evident  that,  if  County  Court  judges  are 
entitled  to  saddle  litigante  with  this  beary 
expense  as  a  condition  precedent  to  an  appeal 
very  serious  injustice  will  be  done,  espmallj- 
where  the  appeUant  is  a  person  of  small 
means. 

Cave,  J. — ^I  am  of  opinion  that  this  mle  mnst 
be    discharged.    Sect  120  of    the  Act  of   188S 
provides  distinctly  for  the  circumstances  under 
which  a  jud^  is  to  be  required  to  take  a  note. 
[His  Lordship  having  read  the  section,  proceeded :} 
The  first  step  is,  that  there  must  be  a  questian  of 
law  raised,  and  then,  when  the  question  of  lav- 
has  been  raised,  there  must  be  a  request  by  one 
party  or  the  other,  and  it  is  only  when  there  bas 
been  a  question  of  law  raised  and  a  request  tiat 
the  judge  is  to  make  a  note ;   and  he  is  first  to 
make  a  note  of  the  question  of  law,  then  of  tLe 
facts  in  evidence  in  relation  thereto,  then  of  his 
decision  thereon  (that  is,  on  the  question  of  kw\ 
and  then,  as  a  separate  matter,  he  is  to  make  a 
note  of  his  decision  of  the  action  or  matter; 
showing  very  distinctly  that  it  is  oidy  with  regard 
to  a  question  of  law  that  is  raised  that  he  can  be 
asked  to  make  a  note  at  all.    Now,  in  this  case, 
the  learned  commissioner,  who  is  Buppoi~ted  by 
the  shorthand- writer — if  his  affidavit  requiredany 
support,  which  I  do  not  think  it  does — states  that 
he  never  -was  requested  to  make  a  note  of  any 
question  of  law,  and  that  seems  to  me  entiidy 
consistent  with  the  affidavit  of  the  solicitor  for 
the  defendant,  who  says  "that  the  judge  was 
desired  by  the  defendant's  counsel  to  ttuce  the 
usual  note  of  the  proceedings."     Now  the  Act 
does  not  authorise  a  party  to  make  any  request  of 
that  kind,  and  he  is  not  at  liberty  to  ask  the 
judge  to  take  a  note  of  the  proceedings.    It  may 
be  that  there  are  more  questions  of  law  than  one. 
and  if  so,  the  par^  must  make  his  request  with 
regard  to  eacn  of  those  questions  of  law  if  he 
-wishes  to  appeal,  and  he  must  ask  the  judge  to 
take  a  note  of  the  evidence  with  regard  to  each  of 
those  questions,   and  of   his  decision    on  each 
question  of  law.     It  is  perfectly  clear  that  nothing 
of  that  kind  was  done  here.    The  judge  is  not 
bound  to  take  a  note  or  the  usual  nnAe,  whatever 
that  may  mean.    He  is  only  bound  to  take  a  note 
when  the  question  of  law  is  raised  and  he  is  asked 
to  take  a  note  of  that  question  of  law,  and  then 
he  shall  take  a  note  of  the  evidence  relating  to 
that — not  of  the  whole  of  the  evidence  of  the 
proceedings — and  of  his  decision  upon  that  point 
of  law,  and  of  his  decision  upon  the  whole  mattff- 
The    learned   commisBioner   has    stated   in  his 
affidavit  what  is  the  course  he  pursues,  and  that 
course  appears  to  be  exactly  in  accordance  with 
the  requirements  of  the  Act.    In  addition  to  that 
more   is  done   in   this  court,  becaase>  by  the 
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liberality  of  the  corporation,  a  shorthand-writer 
is  attached  to  it,  who  takes  a  note  of  the.  whole 
proceedings  in  every  case,  and  when,  as  mav 
possibly  happen,  it  is  impossible  to  comply  with 
the  statute  and  raise  a  point  of  law  beforehand, 
and  ask  the  judge  to  take  a  note  of  it — because, 
as  Lord  Bramwell  observes  in  Morgan  t.  Rees 
(vhi  sup.),  the  point  may  sometimes  be  that  there 
is  no  evidence  to  warrant  the  final  decision 
arrived  at — then  comes  in  the  advantage  of  the 
ooorse  pursued  by  the  corporation,  that  there  is 
this  note  which  is  available  for  the  suitor  in  the 
absoioe  of  the  note  which,  under  the  circum- 
stances, he  has  not  been  able  to  request  the  judge 
to  ta&e.  He  is  not,  in  my  judgment,  confined  to 
the  note  so  taken  by  the  shorthand-writer.  Where 
the  judge  does  not  take  the  note,  either  because 
he  refuses  to  take  the  note,  or  because  the 
question  of  law  is  such  that  it  cannot  be  raised  at 
a  time  when  he  can  take  the  note,  then  by  leave 
of  the  court — which  in  such  cases  I  apprehend 
would  never  be  refused — the  appellant  may  show 
what  his  point  of  law  was  and  what  the  evidence 
was  thereon  by  any  evidence  that  may  be  available 
for  that  purpose.  He  is  not  bound  to  take  a 
copy  of  the  shorthand  notes,  because  that  is  not 
the  note  that  is  contemplated  by  the  Act,  and  in 
the  absence  of  that  note  he  may  proceed  upon 
his  own  afSdavit.  When  it  is  clear  that  there  nas 
been  no  possibility  of  getting  the  regular  note 
taken  by  the  judge,  then  he  has  the  choice  either 
to  obtain  a  copy  of  the  shorthand  notes,  or  else  to 
give  an  account  upon  affidavit  of  what  happened 
at  the  trial,  and  how  it  came  about  that  the  point 
of  law  could  not  be  raised  in  the  ordinary  way 
and  the  judge  requested  to  take  a  note,  and  in 
one  way  or  uie  other  he  would  be  able  to  bring 
the  facts  to  the  knowledge  of  the  court,  a 
appears  to  me  perfectlv  clear  that  here  there  was 
never  any  question  of  law  raised  upon  which  the 
judge  was  requested  to  take  a  note  in  the  way 
required  by  the  statute,  and  it  is  questionable 
whether  there  was  any  question  of  law  raised  at 
all  upon  which  the  learned  judge  decided  against 
the  appellant.  Upon  these  grounds,  thereu>re,  I 
am  of  opinion  that  this  motion  was  misconceived, 
and  that  this  rule  ought  to  be  discharged  with 
costs. 

Wbiqht,  J. — I  am  of  the  same  opinion.  One 
object  of  the  last  County  Courts  Act  was  to 
diminish  api>eals,  and  discourage  them,  except  in 
cases  where  there  was  proper  matter  of  law  for  an 
appeal  It  was  found  that  things  which  had  not 
struck  people  during  the  trial  as  points  of  law 
when  they  were  sanguine  of  success,  were  regarded 
afterwards,  in  the  light  of  failure,  as  important 
pmnts  of  law,  and  appeals  were  brought  upon 
them;  and  the  statute  provided  that  all  intended 
pcrints  ot  law  should  be  expressly  raised  at  the 
trial  and  brought  to  the  attention  of  the  judge 
there. 

Cats,  J. — ^It  is  very  important  that  the  public 
at  large  should  know  what  is  the  practice  which 
pievaifc  in  this  court.  We  see,  from  the  affidavit 
of  the  learned  commissioner  which  has  been  read, 
what  that  practice  is,  and  it  appears  to  me  to  be 
the  best  possible  course  that  can  be  adopted. 

Rule  digcharged,  leUh.  costs  to  the  learned  eom- 
misiioner,  hut  without  costs  to  the  other  party, 
on  the  ground  that  there  was  no  reason  for 
his  appearance. 
ToL  LXX.,  N.  S.,  1807. 
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Solicitor  for  Mr.  Commissioner  Kerr,  C.  C. 
Crawford. 

SoUcitors  for  the  defendants,  RiddeU,  Vaizey, 
and  Smith. 

Solicitor  for  the  plaintiff,  C.  F.  Appleton. 


3utjicial  Committee  of  tlje  IPrifag  Council. 

Monday,  April  9. 
(Present:  The  Bight Hons.  the  Lobd  Chancel- 
LOE  (Herschell).  Lords  Watson,  Hobhou8B» 
Macnaohten,  and  Mobbis.) 

Atjstbaxian  Newspapeb  Company  t>. 

Bennett,  (a) 

on   appeal   fbok   the   supbeme   coubt  of 

new  south  wales. 

Libel — Imputaiion  on  manager   of  newspaper — 

Wilfiil  falsehood — "  Ananias." 

An  imputation  upon  a  newspaper  is  not  neeessnrihf 

a  personal  imputation  upon  everybody  connected 

wtth  it. 

A  newspaper,  of  which  the  respondent  was  manager 

and  part  proprietor,  published  in  an  evening 

edition  an  erroneous  statement  as  to  the  winner 

of  a  race  which  had  taken  place  the  sama  day. 

A  newspaper,  of  which  the  appellants  were  pro- 

prietors,  in  a  paragraph  commenting    on    the 

mistalce,  spolee  of  the  respondent's  paper  as  "  the 

M.  Street  Evening  Ananias." 

Held  (reversing  the  judgment  of  the  court  below), 

that  this  was  not  necessarily  to  be  understood  as 

an  imputation  of  wilful    deliberate  falsehood 

upon  the  respondent  as  manager  of  the  paper, 

and  that  a  verdict  of  a  jury  in  favour  of  the 

appellants  in  an  action  of  libel  brought  against 

them  should  not  be  set  aside  as  unreasonaMe. 

This    was    an    appeal    from    a   judgment  of  a 

majority  of  the  Supreme  Court  of  New  South 

Wales  making  absolute  a  rule  nisi  for  a  new  trial 

in  an  action  of  libel  brought  by  the  respondent 

against  the  appellants,  in  which  the  jury  had 

given  a  verdict  lor  the  defendants. 

The  facts  appear  fully  from  the  judgment  of' 
their  Lordships. 

Odgers,  Q.C.  and  A.  Adams  appeared  for  the 
appellants. 

Cozens-Hardy,  Q.C.  and  H.  Fraser  for  the  re- 
spondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships' judgment  was  delivered  by 

The  Lobs  Chancbllob  (Herschell). — This 
appeal  arises  in  an  action  brought  by  the  plaintifF, 
who  is  the  manager,  conductor,  and  pai't  proprietor 
of  a  newspaper  known  as  the  Evening  News, 
printed  and  published  in  the  city  of  Sydney, 
against  the  appellants,  the  Australian  Newspaper 
Company  Limited,  for  a  libel  alleged  to  have  been 
published  in  a  newspaper  conducted  by  them,, 
called  the  Australian  Star.  The  action  came  on 
for  trial  before  Stephen,  J.  and  a  jury  of  four 
persons,  and  the  jury  by  a  majority  of  their 
number  found  a  verdict  for  the  defendants.  An 
application  was  made  to  the  full  court,  on  behalf 
of  the  plaintifF,  for  a  new  trial,  and  a  rule  nisi 
was  granted,  and  on  the  argument  of  the  rule  it 

(1)  Bcported  b;  C.  £.  Haloes),  Esq.,  Barriiter-«t-L«w. 
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•was  made  absolute  by  a  majority  of  two  to  one  of  the 
leaiiied  judges  who  composed  the  court,  Stephen,  J., 
the  learned  judge  who  had  tried  the  action,  dis- 
senting. It  appears  thatinthe  special  edition  of  the 
Evening  News,  published  on  the  evening  of  the  day 
on  which  a  boat  race  took  place  between  two  oars- 
men named  Kemp  and  McLean,  the  Evening  News 
published  a  statement  that  McLean  had  won  the 
boat  race,  bat  in  the  details  which  followed  this 
statement  it  appeared  that  the  race  had  really 
•been  won  by  Kemp.  It  was  alleged  that  in 
another  edition,  published  earlier  on  the  same 
-evening,  the  statement  that  McLean  had  won  the 
race  was  not  followed  by  any  such  details.    On 

-  the  latter  point  the  evidence  was  conflicting.  The 
Australian  Star  thereupon  published  certain 
paragraphs  with  reference  to  this  incident.  The 
first  of  these  paragraphs  contains  the  passage 
upon  which  the  judgment  of  the  court  below  has 
proceeded.  It  is  in  the  following  terms :  "  Ac- 
<5ording  to  the  Market  Street  Evening  Ananias, 
both  Kemp  and  McLean  won  the  boat  race  yester- 
-day.  Poor  little  silly  noozy."  Windeyer,  J.,  who 
pronounced  the  judgment  of  the  majority  of  the 
court,  said :  "  Much  of  the  matter  complained  of 
in  the  plaintiff's  declaration,  however  low  and 
vulgar  in  style  it  may  have  been  considered  by 
the  jury,  may  have  been  regarded  by  them 
simply  as  badinage,  imputing  no  dishonourable 
conduct  to  the  plaintiff,  and  it  is  impossible  for 
ns  to  say  that  such  a  view  might  not  be  taken  by 
reasonable  men  called  upon  to  decide  whether  the 
article  was  or  was  not  a  libel.  What  the 
plaintiff,  however,  chiefly  complains  of  is  that 
portion  of  the  writing  declared  upon  contained  in 
the  words  'According  to  the  Market  Street 
Evening  Ananias,  both  Kemp  and  McLean  won 
the  boat  race  yesterday.' "  So  that  the  judgment 
of  the  court  below  has  proceeded  exclusively  upon 
that  pai-t  of  the  alleged  libel.  It  does  not,  there- 
fore, appear  necessary  for  their  Lordships  to  do 
more  uian  deal  with  that  portion  of  the  alleged 
libel  which  alone  induced  the  majority  of  the 
judges  to  come  to  the  conclusion  that  there 
ougnt  to  be  a  new  trial.  The  innuendo  attached 
to  the  words  just  read,  upon  which  the  plaintiff 
chiefly  placed  reliance,  is  as  follows:  "That  the 
matter  which  the  plaintiff  was  in  the  habit  of 
publishing  or  allowing  to  appear  in  the  said 
Evening  Neics  was  such,  and  his  conduct  and 
management  of  the  said  Evening  News  was 
such,  that  the  said  Evening  News,  by  reason  of 
the  publication  of  such  matter,  and  by  reason  of 
such  conduct  and  management  on  his  part,  had 
become  notorious  for  wilfully  false  and  lying 
statements  intended  to.  deceive  the  public,  and 
that  the  said  newspaper  of  the  plaintiff  was 
wholly  unfit  to  be  sold  to,  or  read,  or  trusted  by 
the  public."    It  i^  not  disputed  that,  whilst  it  is 

•  for'  tte. court  to  determine  whether  the  words 
Tised  are  capable  of  the  meaning  alleged  in  the 
innuendo,  it  is  for  the  jury  to  determine  whether 

"  that  meaning  was  properly  attached  to  them.  It 
was  therefore  the  province  of  the  jury  in  the 
present  case  to  determine  whether  the  words  used 
were  written  of  the  plaintiff,  and  whether  thOT 
*•  bore  the  defamatory  sense  alleged.  Windeyer,  J. 
observed  in  the  course  of  his  judgment  that  he 

.  admitted  ^hat  the  (jourt  would  only  be  justified  in 

^  reversing  the  fin(}in^  o|  the  jury  "  if  their  decision 

upon  that  poinl'is 'Such  as  no  jury  could  give  as 

reasonable  men."  ■  This  is  a  correct  statement  of 


the  law.    Their  Lordships  have  not,  any  mate 
than   the  court  below  had,  to  determine  in  &e 
present  case  what  is  the  conclusion  at  which  thev 
would  have  arrived,  or  what  is  the  verdict  tii^ 
would  have  found.    The  only  point  to  be  deter- 
mined is,  whether  the  verdict  found  by  the  jury, 
for  whose  consideration  it  essentially  was.  ms 
such  as  no  pxry  could  have  found  as  reasonable 
men.    The  judgment  of  the   court    below  vss 
founded    on    the    use   of    the  word  "Ananiu." 
Windeyer,  J.  has  expressed  the  opinion  that  only 
one  meaning;  could  be  attributed  to  that  word, 
that    everyone  must  understand    it   to   impste 
wilful  and  deliberate  falsehood,  and  that,  there- 
fore, the  mere  use  of  the  word  "  Ananias,"  wfaicli 
necessarily  involves  such  an  imputation,  could  not 
reasonably  be  held  to  be  innocent,  or  to  he  other- 
wise than  intended  to  cast  this  imprntation  wp<a 
the  plaintiff.    Even  admitting  that  the  natanl 
effect  of  the  use  of  the  word  "  Ananias  "  stsndiiig 
alone  would  be  to  convey  the  imputation  sug- 
gested, the  learned  judge  appears  to  their  Lora- 
ships,  with  all  respect,  to  nave  lost  eaght  of  the 
fact  that  people  not  nnfrequently  ose  words,  and 
are  understood  to  use  words,  not  in  their  natural 
sense,  or  as  conveying  the  imputation  which,  m 
ordinary  circumstances,  and    apart   from   Hofit 
surroundings,    they     would    convey,     bat    ex- 
travagantly, and  in  a  manner  which   would  be 
understood  by  those  who  hear  or  read  tiiem  as 
not  conveying  the  grave  imputation  suggested  by 
a  mere  consideration  of  the  words  uiemselrea. 
Whether  a  word  is,  in  any  particular  instance, 
used,  and  would  be  understood  as  being  nsed,  for 
the  purpose  of  conveying  an  imput^on  upon 
character  must  be  for  the  jury.    In  the  present 
case  it  is  impossible  to  consider  the  use  of  the 
word  detached  from  all  that  aooompanied  it  in 
the  newspaper  issued  by  the  defendants.    The 
language  used  must  be  looked  at  as  a  whole  in 
considering  whether  the  jury  conld  reasopablj 
come  to  the  conclusion  that  the  use  of  the  ward 
was    not    intended    to    convey,  and    that   thoH 
reading  the  newspaper  would  not  understand  it 
as  conveying,  the  serious  imputation  suggested. 
It  is  to  lie  observed  that  the  expression  "AnaniH" 
is  used  in  relation  to  the  newspaper,  and  not'  to 
the  plaintiff    individually.    No    doubt   offenaTC 
language  applied  to  a  newspaper  may  cast  a 
reflection,  and  be  understood  as  casting  a  reBec- 
tion,  upon  persons  connected  with  the  newspapo'- 
But  it  clearly  cannot  be  maintained  that  evc^ 
imputation  upon  a  newspaper  is  a  personal  impu- 
tation upon  evei-ybody  connected  with  the  news- 
paper.    Whether  it  is  an  imputation  which  woold 
attach  to  any  individuals,  and,  if  so,  to  whom, 
must  depend  in  each  case  upon  the  language  oaed 
and  upon   the    circumstances.    The    suggestion 
contained   in  the  innuendo  in  the  present  case. 
which  has  been  adopted   by    the   court  hdon. 
is    that   the  use  of   the   word    imputed  to  the 
plaintiff    that    he    was,  in    his    conduct  of  the 
newspaper,  guilty  of  making  a  wilfully  false  state- 
ments.   Now,  the  statement  in  question  was  an 
erroneous  statement  as  to  the  winner  of  the  boat 
i-ace.      There  could  be  no  motive  suggested  for 
wilfully  making  such  a  statement,  knowing  it  to 
be  false.    To  do  so  would  only  be  to  injure  the 
credit  and  reputation  of  the  newspaper.    Would 
any  one  of  the  public,  when  a  statement  of  tlu* 
sort  was  commented  upon,  suppose  that  the  sog- 
gestion  made  was  that  Ute  falsehood  had  been 
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inaerted  on  purpose  P  It  seems  difficult  to  onder- 
atand  how  anyone  conld  arrive  at  that  conclusion. 
The  paragraph,  which  has  been  already  quoted, 
sajs  :  "  According  to  the  Market  Street  Evening 
Atianias,  both  Kemp  and  McLean  won  the  boat 
race  jestefrday."  That,  of  course,  refers  to  the 
Evening  New*  having  stated  an  impossibility  as 
bavingoccurred.  When  two  men  wereraoing  against 
one  another,  both  could  not  have  won  the  race.  One 
of  those  statements  must  be  false.  That  would 
be  the  interpretation  of  it,  or  at  all  events  (which 
is  all  that  need  be  said)  it  might  be  the  interpre- 
tatkm  of  it  by  anyone  who  read  it,  and  it  is  in 
connection  with  that  statement  that  the  word 
"  AwaniwH  "  is  used.  The  plaintiff  was  the  part 
ptoprietor.  manager,  and  conductor  of  the  news- 
paper. He  was  not  the  editor.  There  was  no 
evidence  given  to  show  that  he  would  be  supposed 
to  be  even  responsible  on  any  particular  occasion 
for  the  literary  or  news  contents  of  his  newspaper. 
The  only  reference  to  him  in  the  article  com- 
plained of  is  the  statement,  "  It  will  result  in  the 
defeat  of  several  reporters  and  several  dozen 
other  efmployeg,  if  we  know  Alfred  aright."  It  is 
not  disputed  that  by  "  Alfred  "  would  be  under- 
stood to  be  meant  the  plaintiff,  the  proprietor  of 
the  newspaper.  So  far,  therefore,  from  suggjesting 
that  this  statement  was  a  wilfully  false  statement, 
«ther  inserted  or  countenanced  by  the  plaintiff, 
it  was  open  to  the  jury  to  consider  whether,  i«ad 
in  connection  with  these  words,  the  language  used 
wonld  not  indicate  that,  whoever  was  responsible 
for  the  statement,  no  such  responsibility  rested 
upon  the  plaintiff,  but  that  he  would  make  those 
-who  were  responsible  for  the  blunder  feel  the 
result  of  it  by  the  loss  of  their  employment.  The 
question  therefore  is  whether,  in  all  tiiese  circum- 
stances, it  can  be  said  that  a  jury  of  reasonable 
men  could  not  possibly  find  that  the  article, 
although  it  contams  that  which  had  much  better 
not  have  been  published,  did  not  reflect  upon  the 
plaintiff's  character,  or  even  upon  his  conduct  in 
relation  to  the  newspaper.  The  jury  have  so 
found,  and  their  Lordships  are  of  opimon  that  it 
-would  be  exceeding  the  legitimate  lunction  of  the 
court,  if  the  verdict  were  set  aside  and  a  new 
trial  ordered,  that  the  court  would  then  in  reality 
be  taking  upon  itself  the  function  which  the  law 
has  committed  to  the  jury,  of  looking  at  the 
allied  libellous  matter  as  a  whole,  and  deter- 
mining whether  it  is  published  of  and  concerning 
the  plaintiff,  and  wnether  it  bears  the  innuendo 
whicu  the  plaintiff  seeks  to  attach  to  it.  For 
these  reasons  their  Lordships  are  of  opinion  that 
the  rule  absolute  should  be  set  aside  and  the  rule 
nisi  discharged,  and  that  the  respondent  should 
bear  the  costs  of  the  rule  absolute,  and  the  costs 
of  this  appeal.  Their  Lordships  will  humbly 
advise  Her  Majesty  accordingly. 

Solicitor  for  the  appellants,  Q.  P.  Blade. 

Solicitors  for  the  respondent,  H.  Kimber  and  Co. 
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COURT   OF    APPEAL. 

Tuesday,  April  4. 
(Before  Lindley,  Lopbb,  and  Kat,  L.JJ.) 

Davis  v.  The  Cobpobation  op  Lbicestkb.  (o) 
appeal  fbox  the  chancebt  division. 

Corporation — Bale  of  land — Building  scheme—' 
ICeatrietive  covenant — Condiiiont  of  scheme  not 
svhtnitted  to  Treasury — Approval  of  sale  by 
Treasury  —  Bights  of  purchasers  —  Municipal 
Corporations  Act  1882  (45  *  46  Vict.  c.  60), 
ss.  108,  109,  and  136. 

In  March  1888  the  corporation  of  L.  put  up  certain 
land  for  sale  by  auction  under  conditions  tehieh 
provided  that  dtoeUing-hotues  only  might  be 
erected,  and  fixed  a  building  line,  and  which,  in 
the  opinion  of  the  court,  constituted  a  building 
scheme  such  as  in  the  ease  of  a  private  vendor 
could  have  been  eriforced  against  the  lots  retained 
in  his  hands.  None  of  the  lots  to  which  the 
special  conditions  applied  were  sold  at  the 
auction,  but  in  June  1883  D.  bought  parts  of  two 
lots  subject  to  the  conditions,  and  me  property 
was  conveyed  to  him  on  the  20th  Nov.  18&.  The 
conveyances  contained  no  covenants  on  the  part 
of  the  corporation  to  observe  the  conditions  in 
respect  of  lots  retained  by  them.  The  sale  and 
coneeyanees  to  D.  were  duly  approved  by 
the  Treasury.  The  Treasury  had  also  given- 
a  preliminary  sanction  to  the  sale,  but  had 
not  seen  the  conditions.  In  April  1893  the 
eorporalion  agreed  vnth  the  tj^stees  of  a 
Presbyterian  church,  for  the  sale  to  them  of  two 
other  lots  for  the  puipoee  of  erecting  a  church. 
The  plans  for  the  church  were  submitted  to  and 
approved  by  the  corporation,  and  a  conveyance 
was  approved  by  the  Local  Government  Board 
(now  substituted  for  the  Treasury)- and  executed. 
The  trustees  had  begun  to  build  their  church 
beyond  the  building  line  shown  on  the  conditions. 
D.  brought  this  action  against  the  corporation 
and  the  trustees  to  restrain  such  building,  and 
now  moved  for  an  injunction.  The  Municipal 
Corporation  Act  1882,  «.  108,  provides  that,  the 
council  of  a  corporation  shall  not,  unless  autho- 
rised by  Act  of  Parliament,  sell,  mortgage,  or 
alienate  any  corporate  land  without  the  iapproval 
of  the  Treasury.  Sect.  109  provides  that,  with 
such  approval  the  council  may  sell  land  on  such 
terms  and  conditions  as  the  Treasury  approve, 
and  sect.  236  provides^  for  fixing  on  the  Town' 
hall  notice  of  any  application  for  approval  of  a 
sale. 

Held  {by  North,  J.),  that  the  prqhibition'of  sect.  108 
must  be  construed  to  extend  to  the  sale  orottenai 
tion  of  any  interest  in  or  right  over' corporate 
land ;  that  the  Treasury  had  never  approved  'the 
conditions  of  sale  under  which  D.  bought,  nor  had 
any  notice  of  an  intention  to  apfiyfor  such 
approval  been  aiven  to  the  burgesses,  as  required 
ly  sect.  236  ;  that  therefore  the  corporajion  could 
not  bind  the  lots  retained  in  their  hands  by  the^'-- 
conditions,  and  the  claim  of  D:  must  fail. 

Held  (by  the  Court  of  Appeal^,^  that  the  Treasury 
had  not,  as  required  by.  sepf.  109,  approved  af4}& 

(o)  Beported  by  J.  E.  Brooks  and  W.C:  Bise,  Eaqn.,  Burlston- 
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land  heing  told  io  D.  upon  terms  which  gave  him 
rights  over  other  plots  of  land  belonging  to  the 
corporation,  and  therefore  the  other  lots  were  not 
bound  by  the  conditions,  and  D.'s  action  there- 
fore failed. 

In  the  year  1887  the  corporation  of  Leicester, 
being  anxious  to  Bell  part  of  their  town  estate  for 
buUfing  purposes,  suDmitted  to  the  Lords  Com- 
missioners of  the  Treasury  a  preliminary  sale 
scheme,  consisting  only  of  a  plan  and  a  valuation 
made  by  a  surveyor.  This  scheme  contained  no 
conditions  with  regard  to  buildings  to  be  erected 
or  to  a  building  line.  On  the  30th  Aug.  1887  the 
estate  committee  of  the  council  of  the  corporation 
reported  to  the  council  that  the  preliminary 
sanction  of  the  Treasury  had  been  given,  and 
requested  authority  to  fix  the  reserve  prices  and 
jnake  all  necessary  arrangements  for  the  offering 
hy  public  auction  of  such  portions  of  the  pro- 
perties as  they  should  consider  desirable.  This 
report  was  adopted  by  the  council,  and  in  pursu- 
.ance  thereof  particulars  and  conditions  of  sale 
were  prepared  by  the  town  clerk  and  approved  by 
the    estate    improvement    sub-committee.      The 

Xrt  of  this  sub-committee  was  approved  and 
^>ted  by  the  estate  committee.  The  particulars 
and  conditions  were  never  submitted  to  the 
Treasury,  nor,  except  as  aforesaid,  to  the  council. 

The  property  was  put  up  for  sale  by  public 
auction  on  the  26th  March  1888  subject  to  these 
particulars  and  conditions.  The  general  con- 
ditions provided  that  all  the  lots  were  sold  subject 
to  the  approval  of  the  council  for  the  borough  and 
the  Lords  of  the  Treasury,  and  reserved  power  to 
rescind  if  such  consent  was  not  obtained. 

One  portion  of  the  land  so  put  up  for  sale  was 
shown  on  a  separate  plan  as  practically  one  plot 
.  of  land  which  was  then  unbuilt  upon.  The 
.-adjoining  land  was  all  shown  on  the  plan  as 
.  already  occupied  by  residences,  and  did  not  then 
belong  to  the  corporation.  This  portion  of  land 
was  divided  into  fifteen  lots,  numbered  consecutively 
from  18  to  32  inclusive,  and  was  offered  for  sale 
subject  to  special  conditions  providing  (con- 
dition 10)  for  the  payment  of  2«.  a  yard  for  the 
cost  of  forming  and  seweiing  half  the  roads ; 
(condition  11)  for  the  observance  of  certain 
building  lines  laid  down  on  the  plan,  beyond 
which  nothing  was  to  be  erected  except  fence 
walls  and  bay  windows  approved  by  the  estate 
.committee  of  the  corporation ;  (conditions  12  and 
13)  that  the  purchaser  of  each  lot  was  to  erect  a 
dwelling-house  or  houses  thei-eon  within  two 
years,  and  not  to  erect  any  other  building  except 
stables  or  domestic  offices,  the  position  and 
arrangement  of  each  house  and  stable  being  sub- 
ject to  the  approval  of  the  estate  committee,  and 
be  was  also  to  erect  within  a  year  and  maintain  a 
dwarf  wall  and  fence  along  his  front  boundaries, 
with  pilasters  and  gates,  according  to  a  design 
approved  by  the  estate  committee. 

Conditions  14,  15,  16  i-equired  that  each  house 
should  be  of  the  value  of  600J.  at  least,  that  aU 
houses  and  structures  should  be  externally  towards 
the  roads  of  such  form  and  design  as  should  be 
approved  by  the  estate  committee,  and  should  be  of 
specified  materials,  and  the  woodwork  thereof 
painted  every  three  years. 

Condition  18  also  provided  for  the  making  of  a 
common  carriage-way  as  to  lots  21  and  22  and 
30  and  32,  which  the  judge  held  would  have  been 


unnecessary  if  it  had  not  been  intended  that  the 
proprietors  of  these  sites,  whoever  they  were, 
should  be  subject  to  a  common  obligation  u  to 
the  roads. 

Condition  35  provided  that  the  purchaser  A 
each  of  these  lots  should  enter  into  proper 
covenants  in  his  conveyance  for  the  observance 
and  performance  of  such  of  the  conditions  as 
applied  to  his  lot. 

None  of  the  lots  numbered  18  to  32  were  soU 
at  the  auction,  but  some  of  the  other  lands  were 
so  sold. 

On  the  day  after  the  sale  a  I'eport  of  the  estate 
committee,  stating  the  result  of  the  sale  and  tbat 
the  committee  were  prepared  to  receive  offers  for 
the  lots  remaining  unsold,  subject  to  the  coundl'e 
approval,  was  received  and  adopted  by  tlie 
council. 

On  the  30th  May  1888  the  plaintiff,  after  some 
previous  correspondence,  wrote  to  the  town  clo'k 
that  he  was  wUling  to  buy  lots  31  and  32  at  the 
prices  named  by  the  estate  committee,  and  would 
want  the  contracts  made  out  to  himself  and  Ur. 
Witham.  To  suit  the  convenience  of  the  plaintiff, 
the  committee  divided  the  two  lots  into  three,  and 
on  the  26th  June  they  reported  to  the  council  that 
they  had  agreed,  subject  to  the  approval  of  tiie 
coimcil  and  the  Treasury,  for  tha  sale  of  two 
pieces  of  land  to  the  plamtiff  and  Mr.  Witham. 
subject  to  the  conditions.  The  council  appToved 
the  report,  and  directed  the  town  clerk  to  prcfpare 
the  necessaiT  memorial  to  the  Treasury  for  tbeir 
consent  to  the  sale. 

On  the  27th  June  the  town  clerk  signed,  on  tie 
part  of  the  corporation,  formal  contracts  with  the 
plaintiff  and  Witham  for  the  sale,  subject  to  the 
conditions,  of  lots  31  and  32,  divided  as  afoiesud. 

Notices  of  the  intention  of  the  corporation  to 
apply  for  the  approval  of  the  Treasury  to  the  saleof 
these  lots  to  the  plaintiff  were  duly  posted  accord- 
ing to  the  Act,  and  on  the  27th  Aug.  a  memorial 
was  presented  to  the  Treasury  for  approval  of  the 
said  sale.  Their  sanction  was  given  on  the  5th  Sept, 
and  on  the  23rd  Nov.  the  lots  weire  conveyed  to  the 
plaintiff  by  two  conveyances  which  had  been 
approved  on  behalf  of  the  Treasury  and  executed 
by  two  Lords  thereof.  The  conveyancee  contained 
covenants  by  the  plaintiff  to  erect  buildings,  j:c. 
in  the  terms  of  the  conditions,  but  no  covenants 
by  the  corporation  as  to  the  lots  retained,  and  no 
reference  tio  the  conditions. 

The  plaintiff  had  entered  into  and  continued  in 
possession  of  the  lots  so  sold  to  him.  In  1890  the 
plaintiff  purchased  lot  30,  and  the  sale  was  carried 
out  as  above. 

In  March  1893  the  trustees  of  St.  Stephai's 
Presbyterian  Church,  entered  into  negotiatioD9 
with  the  corporation  for  the  purchase  of  lots 
18  and  19  in  the  said  particulars,  with  a  view  to 
the  erection  of  a  church  and  schools  thereon. 
After  some  negotiation,  the  corporation  required 
the  trustees  to  obtain  the  consent  of  the  owners  of 
the  houses  adjoining  the  said  lots,  and  forbade 
the  erection  of  any  schools  in  connection  with 
the  proposed  church,  and  on  the  13th  May  1893 
entered  into  a  contract,  subject  to  the  approval  of 
the  Local  Grovemment  Board.  Notice  of  their 
intention  to  apply  for  such  approval  was  dnlj 
given  and  acted  on,  and  the  approval  was  given 
on  the  19th  Sept.  1893. 

In  the  same  month  of  Sept.  1893  the  oouncil 
approved  plans  for  the  proposed  church   which 
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encroached  on  the  building  linesho-wn  by  the  con- 
ations of  1888.  The  trustees  afterwards  began 
to  build  in  accordance  with  these  plans. 

On  the  16th  Nov.  1893  the  plaintiff  commenced 
this  action  against  the  corporation  and  the  trus- 
tees for  an  injunction  to  restrain  the  erection  upon 
anj  of  the  said  lota  18  to  32  of  any  building  otner 
than  a  dweUing-house,  or  any  building  trans- 
greasing  the  building  line. 

The  proyisions  of  the  Municipal  Corporations 
Act  ISSZ  (45  &  46  Yict.  c.  50),  on  which  the  case 
principally  depended,  are  as  follows : 

Sect.  108.  (1)  The  ooonoil  ehall  not,  tmless  authorised 
b7  Act  of  Parliament,  sell,  mortgaire,  or  alienate  any 
corporate  land  without  the  approral  of  the  Treatnay. 

Sect.  109.  The  ooonoil  may,  with  the  approval  of  the 
Treunry,  dispose  of  any  corporate  land  either  by  way  of 
abaolnte  sale,  or  by  way  of  ezohan(^e,  mortgage,  charge, 
demise,  lease,  or  otherwise,  in  such  manner  and  on  such 
terms  and  conditions  as  the  Treasury  approve. 

Sect.  236.  (1)  Where  the  connoil  intend  to  apply  to  the 
Treasury  for  their  approval  of  any  sale,  loan,  or  other 
financial  arrangement  under  this  Act,  notice  of  the  inten- 
tion to  make  the  application  shall  be  fixed  on  the  town- 
hall  one  month  at  least  before  the  application,  and  a  copy 
of  the  intended  application  shall  during  that  month  be 
kept  in  the  town  clerk's  office,  and  be  open  to  public 
inspection. 

(2)  If  the  Treasury  either  refuse  their  approval  or 
grant  it  oonditionally  or  under  qualifications,  notice  of 
tilie  correspondence  between  the  Treasury  and  the  council 
shall  forthwith  and  during  one  month  be  fixed  on  the 
iown-haJl,  and  a  of^y  of  the  correspondence  shall  during 
that  month  be  kept  in  the  town  clerk's  office,  and  be 
open  to  public  inspection. 

By  the  Local  Government  Act  1888  (51  &  52 
Vict.  c.  41)  the  powers  conferred  by  these  sections 
on  the  Treasury  were  transferred  to  the  Local 
Government  Board. 

The  case  was  heard  by  North,  J.  on  the 
15th  Dec.  1893. 

8.  Hall,  Q.C.  and  Dunham  for  the  plaintiff. — 
There  can  be  no  doubt  that  if  the  vendor  had  been 
a  private  owner  the  plaintiff,  as  purciiaser  of 
his  lots  under  these  conditions,  would  have  had 
a  right  to  have  the  conditions  enforced  against  all 
other  purchasers  and  the  vendor.  The  corporation 
are  trying  to  get  out  of  their  contract  on  the 
ground  t£>it  the  Treasury  never  sanctioned  the 
vuilding  scheme.  But  the  Treasury  sanctioned 
the  conveyance,  and  their  sanction  must  be  taken 
to  hare  been  given  to  a  conveyance  according  to 
the  contract  and  subject  to  these  conditions. 
Even  if  this  were  not  so,  the  object  of  requiring  the 
consent  of  the  Treasury  is  only  to  prevent  a  cor- 
poration selling  at  an  under  value  ;  their  consent 
was  not  necessary  to  the  imposition  of  these  con- 
ditions,  which  no  doubt  mcreased  the  price 
obtained  for  the  land.  The  deed  of  conveyance 
recites  that  the  sale  was  approved  by  the  Treasury, 
and  the  corporation  are  estopped  from  denying 
that  It  was  approved  as  a  whole — i.e.,  according  to 
the  contract.  It  is  suggested  that  the  plaintiff 
has  himself  deviated  from  the  building  scheme, 
and  so  lost  his  right  to  enforce  it.  But  the 
corpoi'ation  assented  to  the  division  of  the  lots  as 
the  plaintiff  required,  and  to  the  small  deviation 
from  the  building  line  which  the  plaintiff  has 
made,  and  the  court  will  not  regard  a  small  breach 
<d  that  land  as  a  waiver  of  the  plaintiff's  rights : 

Betant  v.  Wood,  40  L.  T.  Bep.  N.  S.  445 ;  12  Ch. 
IHv.  605. 


Stein/en  ^o^>  Q-C.  and  Thompson  for  the 
corporation.  —  There  wei-e  no  purchasers  at  the 
auction  in  1888,  and  therefore  the  corp&ration 
ceased  to  be  bound  by  the  scheme,  even  if  they 
would  have  been  bound  to  purchasers  at  that  sale. 
The  plaintiff's  contention  is  that  immediately  on 
the  contract  being  signed  all  the  unsold  land 
became  bound.  But  there  is  no  express  contract 
to  observe  the  conditions  with  regard  to  the 
unsold  land,  and  the  corporation  had  no  power 
to  bind  their  land  by  any  such  contract,  express 
or  implied,  without  the  consent  of  the  Treasury. 
[NoBTH,  J. — If  the  coi-poration  agree  with  A.  to 
sell  him  a  piece  of  land  with  the  consent  of  the 
Local  Government  Board,  and  at  the  same  time 
agi-ee  not  to  build  upon  tjie  adjoining  land,  does 
that  second  agreement  require  the  consent  of  the 
Board  ?]  Certainly ;  it  amounts  to  an  alienation 
of  part  of  the  corporation's  rights  in  the  land.  In 
Arnold  v.  The  Corporation  of  Chraveaend  (27  L.  T. 
Rep.  O.  S.  97;  25  L.  J.  N.  S.  630)  Wood,  T.C. 
(p.  98)  treats  precisely  similar  words  in  the  Cor- 
porations Act  1835  as  absolutely  prohibiting  all 
dealing  with  the  land  of  any  kind.  But  there  is 
no  implied  contract ;  if  there  had  been  the  pur- 
chaser had  a  right  to  have  covenants  by  the 
corporation  to  observe  the  covenants  inserted  in 
the  conveyance : 

Re  Birmingham  and  Di$triet  Land  Company  and 

Allday,  67  L.  T.  Bep.  N.  S.  850 ;  (1893)  1  Ch. 

342. 

The  absence  of  the  covenants  shows  that  the 
corporation  were  not  intended  to  be  bound.  In 
any  case  there  was  no  contract  under  seal,  and 
the  doctrine  of  part  performance  does  not  apply 
in  the  case  of  a  corporation : 

Toung  r.  The  Corporation  of  Leamington,  49  L.  T. 
Bep.  N.  S.  1 ;  8  App.  Cas.  517. 

In  all  these  cases  it  is  a  question  of  fact  to  be 
deduced  from  all  the  circumstances  whether  the 
vendor  is  to  be  bound  with  respect  to  unsold 
land: 

Re  Birmingham  and  District  Land  Company  and 
Allday  (ubi  rup.). 
And  it  is  much  more  difficult  to  make  the  deduc- 
tion that  the  vendor  is  bound  in  the  case  of  sepa- 
rate contracte  made  at  different  times  than  where 
all  the  land  is  sold  at  once : 

Ixmleer  v.  VowUs,  67  L.  T.  Bep.  N.  S.  763 ;  (1893) 
1  Ch.  195. 

Everitt,  Q.C.  and  JlfcS«niin«yforthe  trustees  of 
the  church. — The  trustees  had  no  notice  whatever 
of  any  sale  to  the  plaintiffs,  or  of  the  conditions 
under  which  it  was  made.  It  is  the  duty  of  the 
Treasury  to  see  not  only  that  the  land  is  sold  at  a 
proper  price,  but  under  proper  conditions  :  (Muni- 
cipal Corporation  Act  1882,  ss.  109  and  236  (2). 
The  conditions  under  which  the  land  is  to  be  sold 
are  an  important  element  in  determining  a  proper 

Srice.  It  is  clear  on  the  evidence  that  the  con- 
itions  were  never  approved  by  the  council.  The 
sub-committee  who  approved  them  could  not  bind 
the  corporation. 

S.  Hall,  Q.C.  in  re^ly. — It  is  said  the  conditions 
were  not  consented  to  either  by  the  council  of  the 
corporation  or  the  Treasury.  As  to  the  council 
the  minutes  of  the  sub-committee  were  received 
and  confirmed.  As  to  the  Treasuiy,  the  con- 
veyance to  which  they  did  consent  refers  to  the 
contract,  and  the  plan  on  the  conveyance  shows 
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the  building  line.  But  their  consent  was  not 
necessary.  The  words  "  sell,  mortgage,  or 
alienate  "  in  sect.  108  of  the  Municipal  Gorpoi-a- 
tions  Act  1882  most  be  taken  in  their  natural 
sense.  A  covenant  binding  the  corporation  is 
not  a  sale. 

Feb.  27. — NoETH,  J. — The  plaintiff,  who  has 
purchased  land  from  the  corporation  of  Leicester, 
seeks  to  restrain  the  corporation,  and  subsequent 
purchasers  from  them,  from  erecting  a  church 
upon  land  sold  to  the  latter.  In  the  nrst  place,  I 
shall  treat  the  corporation  as  having  all  the  powers 
of  an  individual  owner,  reserving  for  subsequent 
consideration  what  is  tiie  result  of  their  being  a 
municipal  corporation.  [His  Lordship  read  the 
conditions  stated  above,  and  proceeded  :]  There 
is  no  doubt  that  the  publication  of  these  parti- 
culars and  conditions  was,  to  use  Lord  Mac- 
naghten's  langna^  in  Spieer  v.  Martin  (60  L.  T. 
Rep.  N.  S.  546 ;  14  App.  Cas.  12),  an  invitation 
to  uie  public  to  come  in  and  buy  portions  of  this 
estate  upon  the  footing  of  the  general  building 
scheme  put  forward  therein,  intended  to  bind  all 
the  purchasers  as  likely  to  be  for  the  benefit  of 
all,  and  to  enhance  the  values  of  their  respective 
properties,  and,  consequently,  to  increase  the  price 
they  would  be  willing  to  pay  for  their  respective 
lots.  The  rights  of  the  purchasers  inter  se,  when 
such  a  scheme  exists,  to  enforce  the  provisions 
thereof  against  one  another,  and  the  obligation 
attaching  to  the  vendors  to  observe  and  perform 
ihe  same,  are  now  thoroughly  settled  and  recog- 
nised. See  Renale  v.  Cowlishaw  (38  L.  T.  Bep. 
N.  S.  503;  41  L.  T.  Rep.  N.  S.  116;  9  Ch.  Div. 
125;  11  Ch.  Div.  S66),  Nottingham  Brick  and  Tile 
Company  v.  Butler  (54  L.  T.  Rep.  N.  S.  444  ;  15 
Q.  B.  Div.  261 ;  16  Q.  B.  Div.  778),  Mackenzie  v. 
Childers  (62  L.  .T.  Rep.  N.  S.  98;  43  Ch.  Div. 
265),  and  Spieer  v.  Martin  {ubi  sup.).  The  par- 
ticulars and  conditions  had  been  prepared  by 
the  town  clerk  and  submitted  by  him  to  the 
estate  improvement  sub-committee  of  the  cor- 
poration, and  considered  and  approved  by  them ; 
their  report  had  been  approved  and  adopted 
by  the  estate  commitee  ana  duly  recorded  ;  and 
under  sect.  22,  sub-sect.  6,  of  the  Municipal  Cor- 
porations Act  1882,  these  committees  must  be 
deemed  to  have  been  duly  constituted  and  to  have 
had  power  to  deal  with  the  matters  in  question. 
The  auction  took  place  on  the  26th  March.  None 
of  the  lots  numbered  from  18  to  32  were  sold, 
but  some  of  the  other  lands  offered  did  find  pur- 
chasers. On  the  following  day  a  report  of  the 
estate  committee,  stating  the  result  of  the  sale 
and  that  the  committee  were  prepared  to  receive 
offers  for  the  remaining  lots  unsold,  and  would 
report  further  to  the  councU  as  occasion  might 
require,  was  approved  and  adopted  by  the  council. 
The  town  clerk,  in  his  very  fair  and  temperate 
affidavit,  says  that  the  particulars  and  coni^tions 
were  never  actually  submitted  to  the  council. 
But  1  think  that  immaterial  under  the  circum- 
stances above  stated,  and  especially  having 
regard  to  the  conveyances  to  be  mentioned  here- 
after. [His  Lordship  stated  the  facts  as  to  the 
execution  of  the  conveyances,  and  proceeded:] 
After  the  execution  of  these  deeds  it  seems  |to 
me  impossible  to  say,  as  the  defendants  argued, 
that  the  contracts  entered  into  by  the  town  clerk 
on  behalf  of  the  corporation  were  not  approved 
by  the  council  of  the  borough.  The  plaintifE 
swears  that  he  made  his  purchase  in  the  faith  that 


the  conditions  as  to  the  building  lines  and  other- 
wise would  be  observed  on  all  uie  other  lots,  ani 
I  see  no  reason  to  doubt  the  truth  of  this  state- 
ment. It  was  contended  by  the  defendants  that 
the  forms  of  their  conveyances  showed  that  it 
was  not  the  intention  that  the  corporation  sod 
purchasers  of  the  remaining  land  from  than 
should  be  fettered  by  any  building  scheme,  as, 
if  this  had  been  the  intention,  the  corporatioii 
would  have  been  required  to  enter  into  corre- 
sponding covenants,  and  could,  according  to  t^e 
recent  decision  in  The  Birmingham  Land  Co»- 
pany's  case  (67  L.  T.  Rep.  N.  S.  850;  (1883!  1  Ch. 
342),  have  been  conipelled  to  do  so.  This  argu- 
ment is  not  well  founded.  So  far  as  my  expe- 
rience goes,  it  was  not  before  that  decision  the 
usual  practice  to  make  vendors  under  a  buildinf^ 
scheme  enter  into  covenants  with  purchasers  as  to 
the  user  of  unsold  lots,  thou^  it  pixibably  will 
be  more  common  in  future.  Sometimes  vendors 
have  inserted  a  condition  that  they  will,  until  sale, 
hold  unsold  land  subject  to  the  conditions  of  the 
scheme,  but  very  often  even  that  is  omitted.  And 
the  cases  make  it  clear  that  the  absence  of  such 
covenants  is  not  fatal.  As  Hall,  V.C.  said  in 
Renals  v.  Cowlishaw  (ubi  sup.),  "  The  right  exists, 
not  only  where  the  several  parties  execute  a  mutnal 
deed  of  covenant,  but  wherever  a  mutual  contract- 
can  be  sufficiently  established."  See  Spieer  v. 
Martin  and  the  other  cases  which  I  have  already 
referred  to.  The  defendants  also  contended  that 
the  division  of  lots  81  and  32  into  three  portioBs. 
instead  of  two,  was  in  itself  a  departure  which 
had  the  effect  of  making  the  alleged  scheme  not 
binding ;  but  to  this  again  I  do  not  assent.  The 
effect  of  this  might  have  been  differ«it  if  it  had 
been  to  authorise  something  forbidden  by  the 
scheme ;  but  this  was  not.the  case.  The  plaintiff 
was  not  restricted  from  dividing  his  lots,  or  as  to 
the  number  of  houses  he  might  erect  on  each.  If 
he  had  taken  one  conveyance  to  himself  of  the 
whole  of  lots  31  and  32,  the  corporation  could  not 
have  complained  if  he  had  built  three  houses  on 
them,  and  then  sold  the  central  house,  as  this 
would  not  have  been  at  variance  with  any  condi- 
tion or  covenant.  I  see  no  departure,  or  evidence 
of  departure,  from  the  scheme  in  what  was  d<Hie. 
In  the  year  1890  the  plaintifE  contracted  to  pur- 
chase lot  30  from  the  corporation,  and  the  con- 
veyance was  completed  in  May  1891.  This  trans- 
action was  carried  through  by  printed  contract, 
I'esolutions,  and  conveyance,  on  exactly  the  same 
lines  as  the  other,  and  it  is  not  necessary  to 
mention  it  further.  I  am  satisfied  that  the 
corporation  were  still  carrying  on  the  same 
building  scheme  first  put  forward  in  1888, 
and  it  is  not  suggested  by  the  town  derk  that 
there  had  been  any  change  of  scheme  or  purpose. 
The  defendants  also  contend  [that  the  plaintiff 
has  lost  any  rights  he  might  otherwise  have  had 
by  having  himself  violated  the  alleged  building 
scheme,  by  erecting  houses  which  project  beyond 
the  fixed  building  line.  Even  if  such  a  trans- 
gression were  proved  as  alleged,  the  encroach- 
ment would  have  been  ti-ivial.  The  corporation 
never  made  any  complaint  of  it.  What  was  done 
was  done  by  arrangement  with  their  own  officers 
and  according  to  plans  passed  by  the  corporation, 
and  they  cannot  be  heai-d  to  couiplain  oi  it  no». 
But  I  am  not  satisfied  upon  the  evidence  that  the 
building  line  was  violated  by  the  plaintiff,  or  the 
substance  of  the  scheme  departed  from  to  any 
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-extent.  In  the  month  of  March  1893  the  trustees 
•of  St.  Stephen's  Presbyterian  Church  (of  whom 
the  defendants  Macleod,  Urquhart,  and  Crawford 
are  the  present  representatives)  entered  into  nego- 
tdations  with  the  corporation  for  the  purchase  of 
lots  18  and  19,  with  a  view  to  the  erection  of  a 
<;harch  and  schools  thereon.  On  the  25th  April 
"the  corporation  approved  and  adopted  a  report  of 
the  estates  committee,  and  directed  that  a  memo- 
-rial  to  the  Local  Government  Board  (which  had 
hy  the  Act  of  51  &  52  Vict.  c.  41,  s.  72,  been  sub- 
stituted for  the  Treasury)  for  their  sanction  to 
"the  proposed  sale  on  the  conditions  stated  in  that 
Teport,  should  be  sealed  with  their  common  seal. 
That  report  stated  that,  subject  to  the  confirma- 
tion of  the  council,  they  had  agreed  to  sell  the 
land  in  question  to  the  church  trustees,  subject  to 
the  building  line  being  set  back  from  the  new 
street  to  a  imiform  depth  of  25ft.,  and  also  stated 
that  it  had  been  arranged  that,  in  addition  to  a 
.dwelling-house  or  dwellmg-houses  as  required  by 
the  special  conditions  of  sale,  a  church  or  chapel 
"with  a  hall  thereto  might  be  erected  on  the  land, 
but  that  no  day  or  Sunday  schools  were  to  be 
erected  or  held  in  any  of  the  buildings.  And  on 
the  13th  May  formal  contracts  were  signed  by 
the  town  clerk  and  church  trustees  respectively  in 
the  usual  printed  form  annexed  to  the  par- 
ticulars and  conditions  put  forward  in  and  used 
•eyer  since  1888,  with  the  addition  thereto  of 
•words  embodying  the  arrangement  or  variation 
.as  to  the  erection  of  a  church  referred  to  in  the 
Teport  of  the  estates  committee.  This  variation 
was  obviously  a  departure  from  the  building 
scheme,  under  which  no  buildings  but  dwelling* 
hoTises,  with  domestic  offices,  could  be  erected  on 
lots  18  and  19.  The  alteration  in  the  building 
line  was  also  a  departure  from  the  scheme,  inas- 
mach  as  building  was  by  the  new  contract 
authorised  much  nearer  (in  one  part  as  much  as 
15ft.  nearer)  to  the  road  than  was  permitted 
hy  the  Original  plan  and  conditions.  The  defen- 
-dant  trustees  have  been  let  into  possession,  and 
have  proceeded  with  the  ei-ention  of  their  church, 
and  in  so  doing  have  approached  nearer  the 
road  than  even  the  new  building  line  permitted, 
and  the  plaintiff  has  commenced  this  action  to 
restrain  the  defendants  from  building  or  permit- 
ting to  remain  upon  the  land  the  church  now 
being  erected  thereon.  The  plaintiff's  case  rests 
to  some  extent  upon  the  allegation  that  the  church 
-will  be  an  eyesore  or  disfigui-ement,  and  an  annoy- 
ance to  the  plaintiff  ;  but  I  think,  considering  the 
distance  between  the  plaintiff's  land  and  the 
church,  and  the  nature  of  the  intervening  land, 
that  this  complaint  is  an  idle  one.  His  counsel 
abandoned  it,  and  relied  upon  the  charge  that  the 
-erection  is  a  violation  of  the  building  scheme — so 
I  think  it  clearly  is.  It  was  contended  that  the 
plaintiff  had  known  so  long  of  the  intention  to 
erect  a  church  on  this  site  that  be  could  not  be 
-entitled  at  any  rate  to  an  interlocutory  injunction. 
Sut  be  this  as  it  may,  he  swears  that  he  did  not 
know  until  the  13th  iNov.  that  the  church  was  to 
encroach  on  the  old  building  line,  and  his  notice 
of  motion  was  given  on  the  l7th  Nov.  The  church 
trustees  alleged  that  they  never  knew  till  after  the 
purchase  that  the  plaintiff  had  purchased  any  part 
-of  this  estate,  or  claimed  any  right  to  enforce  the 
restrictive  conditions.  This  may  be  quite  true. 
But,  though  they  might  know  nothing  of  the 
plaintiff  indiyiduaUy,  they  do  not,  and  obviously 


could  not,  deny  that  they  were  aware  of  the  exis- 
tence of  the  building    scheme,  and  must  have 
known  that  some  persons  had  purchased  parts  of 
the  estate  comprised    in  it,  and,  whether  they 
knew  it  or  not,  they  had  not  taken  up  their  con- 
veyance when  this  action  was  commenced  against 
them.  Under  these  circumstances  I  am  of  opinion 
that,  if  the  vendors  had  been  private  indiTidnals, 
and  not  a  municipal    corporation,  the  plaintiff 
would  have  been  entitled  to  an  injunction  against 
the  defendants.      Does  the  fact  that  the  vendors 
are  a  municipal  corporation  alter  the  case  ?     The 
contracts  by  the  plaintiff,  which  were  signed  by 
the  town  clerk,  were  expressly  made  subject  to 
the  consent  of  the  council  and  of  the  Lords  of  the 
Treasury.    I  have  already  expressed  my  opinion 
that  the  corporation  by  their  acts,  and  especially 
by  the  conveyances,  confirmed  what  was  done  on 
their  behalf,  and  having  regard  to  the  fact  that 
the  contract  has  been   completely  performed  by 
the  plaintiff,  and  to  the  doctrines  as  to  the  effect 
of  performance  upon  a  contract,  not  wholly  in 
writing,  expressed  in  the  judgment  in  Maddison 
v.  Amrson  (49  L.  T.  Rep.  N.  S.  303 ;  8  App. 
Cas.  467),  I  see  no  difficulty  in  arriving  at  the 
conclusion  that  the  corporation  is  bound,  subject 
to  the  question  as  to  their  power  to  bind  them- 
selves, now  to  be  considered.    By  sects.  108,  109 
of  the  Municipal  Coiporations  Act  1882,  a  muni- 
cipal corporation  cannot,   unless  authorised  by 
Act  of  Parliament,  sell,  mortgage,  or  alienate  any 
corporate    land    -without     the  appi-oval  of  the 
Treasury,  but  may,  -with  such  approval,  dispose  of 
any  corporate  land  by  way  of  absolute  sale,  or  by 
way  of  mortgage,  charge,  demise,  lease,  or  other- 
wise in  such  manner  and  on  such  terms  uid  con- 
ditions as  the  Treasury  approve.    The  words  "  or 
otherwise "    seem  to  mo  vei-y    important,  alid  I 
understand  the  effect  of  these  sections  to  be  that 
a  corporation  cannot    dispose  of  its  land,  or  any 
right  or  intei-est  therein  at  all  without  the  sanction 
of  the  Treasury,  unless  by  the  authority  of  some 
Act  of  Parliament.     A  voluntary  conveyance  of 
land,  for  instance,  would  be  forbidden  by  the  Act. 
The  mode  of  application  for  such  approval  is  by 
memorial  to  the  Lords  of  the  Treasury  ;    and 
sect.  236  of  the  same  Act  provides  that,  where  the 
council  intend  to  apply  to  the  Treasury  for  their 
approval  of  any  sale,  notice  of  the  intention  to 
make  the  application  is  to  be  fixed  on  the  town- 
hall,  one  month,  at  the  least,  bef  oi-e  the  applica- 
tion, and  a  copy  of  the  intended  application  is, 
during  the  month,  to  be  kept  in  the  town  clerk's 
office,  and  be  open  to  public  inspection.     Lord 
Hatherley,  in  Pallister    v.    The    Corporation  of 
Gravesend  (27  L.  T.  Rep.  O.  S.  282 ;  25  L.  J.  776, 
Ch.),  referring  to    provisions  in  the  Municipal 
Corpoi-ations  Act  1835  practically  identical  with 
the  provisions  of  the  188i  Act,  now  under  con- 
sidei-ation,  says  :    "  The  very  requisition  of  the 
statute,  as  to  the  publication  of  the  memorial,  and 
the  application  to  the  Treasury  show  that  the 
burgesses  were  to  have  the  means  of  satisfying 
themselves  as  to  the  conduct  of  the  council,  and, 
if  they  thought  proper,  of  contesting  the  intended 
raising  of  the  money.    All  which  things  show  that 
the  Commissioners  would  not  be  supposed  to  go 
beyond  the  memorial  submitted  to  them.    Then 
the  council,  having  acted  upon  this  approval  or  a 
memorial  previously  submitted  by  them  to  the 
Treasury,   cannot  afterwards  give  to  the  mort- 
gagee a  further  charge  on  all  their  property." 
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Previously  to  the  passing  of  the  Act  of  1835  a 
corporation  could  dispose  of  its  land  much  as  it 
pleased.  But  their  property  having,  by  virtue  of 
that  Act,  become  trust  property  in  their  hands, 
and  their  powers  of  dealing  with  it  being  thus  cut 
down,  the  next  step  is  to  see  what  was  done  in  the 
present  case.  In  1887  a  preliminary  scheme  for 
the  sale  of  land  of  the  corporation  (including  all 
the  lots  from  18  to  32,  except  lot  26),  with  a  plan 
and  valuation  by  Mr.  Groodacre,  was  submitted  to 
the  Treasury  at  their  request.  The  lands  were 
referred  to  geneially  as  "building  land,"  but  no 
conditions  or  terms  were  mentioned  or  referred 
to.  To  that  preliminary  sale  scheme  a  general 
approval  vras  given.  The  estate  committee  was 
then  authorised  by  the  council  to  determine  upon 
the  lots,  fix  the  reserve  prices,  and  make  all  neces- 
sary ai-rangements  for  oSering  the  same  for  sale  by 
public  auction,  and  the  particulars  and  conditions 
were  then  prepared  by  the  town  clerk,  and 
approved  as  already  mentioned.  Early  in.  July 
1888  notices  were  fiied  on  the  door  of  the  town- 
hall  of  the  intention  of  the  council  to  apply  to  the 
Treasury  for  their  approval  of  the  sale  and  con- 
veyance  to  the  plaintiff  and  Mr.  Witham  of  the 
portions  of  lots  31  and  32  agreed  to  be  sold  to 
them  respectively,  and  stating  that  a  copy  of  the 
proposed  memorial  would  be  open  for  a  month  for 
the  inspection  of  any  burgesses  at  the  town  clerk's 
office.  This  notice  remained  there  till  the  27th 
Aug.,  and  on  the  29th  Aug.  a  memorial  was  pre- 
sented to  the  Treasury,  stating  that  the  corpora- 
tion had  agreed  to  sell  those  lands  to  the  plaintiff 
(describing  them  particularly  and  stating  the 
price),  that  these  pieces  of  land  were  included  in 
the  arrangements  for  the  sale  of  other  properties 
which  had  already  received  the  approval  of  the . 
Treasury,  and  were  comprised  ia  the  lots  TTTJ  and 
YY  on  the  plan  attached  to  the  valuation  of  Mr. 
Goodacre,  and  that  the  prices  agreed  on  were 
higher  than  those  named  in  the  valuation,  and  it 
prayed  for  the  approval  of  such  sale.  A  like 
memorial  was  presented  at  the  same  time  as  to 
the  land  purchased  by  Mr.  Witham.  On  the  4th 
Sept.  those  memorials  were  answered  by  letter 
conveying  the  sanction  of  the  board  to  the  pro- 

E)Eed  sales,  but  that  the  formal  sanction  of  the 
ords  of  the  Treasury  would  be  obtained  by  two 
.  of  them  being  made  parties  to  the  deeds,  dr^ts  of 
which  must  be  sent  to  their  solicitor  for  perusal. 
That  was  done,  and  the  conveyances  were  duly 
completed  accordingly.  Precisely  the  same  coui-se 
was  adopted  on  the  subsequent  sale  to  the  plaintiff 
in  1890.  The  arrangements  for  sale  referred  to  in 
the  memorials  were  merely  the  submitting  to  the 
Ti-easury  Mr.  Groodacre's  plan  and  valuation,  of 
which  ihe  Treasury  had  expressed  a  general 
approval.  This  was  all  that  had  been  done.  The 
Treasvtry  was  never  informed  that  the  corporation 
had  embarked  upon  any  such  building  scheme  as 
was  put  forward  by  them  in  1888,  and  the  bur- 
gesses never  had  any  such  notice  of,  or  opportu- 
nity of  objecting  to,  such  a  scheme  as  the  statute 
requires.  The  Treasury  never  sanctioned  the 
disposition  by  the  corporation  in  favour  of  the 
plaintiff  of  any  other  lands  than  those  actoallv 
conveyed  to  him,  or  any  right  or  interest  in  such 
lands,  and  I  think  the  defect  one  of  substance. 
The  Treasury  had,  alid  the  Local  Government 
Board  now  have,  the  duty  of  seeing  that  corpora- 
tion land  is  not  sold  for  less  than  its  proper  value. 
What  might  be  adequate  value  for  a  buuding  lot, 


if  sold  without  the  benefit  of  conditions  affecting- 
other  lands,  might  be  much  too  small  a  price,  a 
the  sale  were  accompanied  by  a  collateral  ooi- 
tract  that  the  adjoining  land  (of  equal  value  for 
building,  but  otherwise  of  little  value)  was  to  be 
kept  unbuilt  upon.    The  Treasury  when  asked  to 
sanction  a  sale  of  corporation  land  is  not  in  s. 
position  to  express  approval  when  kept  in  igno- 
rance of  the  tact  that  the  conveyance  not  only 
disposes  of  the  land  sold,  but  also  disposes  of  and 
confers  rights  over  other  lands  of  the  corporation. 
The  plaintiff  is  in  this  dilemma.     The  Treasniy 
have  given  their  approval  to  all  that  can  be  found 
within  the  four  comers  of  the  deeds  of  conveyance 
to  the  plaintiff,  but  nothing  to  be  found  in  those 
conveyances  gives  him  any  right  of  action  against 
the  defendants.    He  claims  larger  rights  outside 
the  conveyances,  but  these  rights  depend  upon  a 
disposition  of  corporate  property  which  has  not 
been  approved  by  the  Treasury,  and  the  absence 
of  that  approval  is  a  fatal  defect.    The  plaintiiTs 
counsel  contended  that  the  corporation  ought  to 
have  obtained  the  approval  of  the  Treasuiy  to 
their  whole  scheme,  and  ought  not  to  be  allowed 
to  set  up  a  defect  arising  from  their  own  default 
and  neglect.     But  I  doubt  whether  this  argument 
is  sound.     See  MuUiner  v.  The  Midland  RaUtray 
Company  (40  L.    T.    Rep.  N.   S.    121 ;  11   Ch. 
Div.  611).   Even  if  it  is,  it  will  Bot  avail  the  pkio- 
tiff,  for  the  objection  is  equally  fatal  to  his  case  if 
set  up  by  the  church  trustees,  who  are  not  in 
default.      Under    these    circumstances    I   most 
dismiss  the  motion,  and,  as  against  the  church 
trustees,  with  costs.    But,  aa  I  think  that  the 
plaintiff  has  great  i-eason  to  complain  of  the  con- 
duct of  the  corporation,  I  dismiss  tlie  motion  as 
against  them  without  costs. 
From  this  decision  the  plaintiff  appealed. 

8.  Sail,  Q.C.  and  Dunham,  for  the  appellant, 
submitted  similar  arguments  to  those  in  the  court 
below,  and  further  rCTerred  to 

tiondon  and  Bouth-Westem  RaAtea}/  Compa»y  r. 
Oomm,  46  L.  T.  Bep.  N.  S.  449;  20  Ch-Kr. 
562; 
Maelcenzie  v.  ChOden,  62  L.  T.  Bep.  K.  3. 9S ;  43 

Ch.  Div.  265 ; 
Wilton  V.  The  West  Hartlepool  Railway  Camjiaiiy, 

2  De  O.  J.  &  Sm.  475,  496  ; 
Crook  V.   Corporation  o/  Seaford,  25    L.  T.  Bepi 
N.  S.  1 ;  L.  Bep.  6  Ch.  App.  551. 

Swinfen  Eady,  Q.C.  and  F.  TAompcon  for  the 
corporation,  and  Everitt,  Q.C.  and  MeSvimief, 
for  the  trustees  of  the  church,  were  not  oUled  oo. 

LiKDLEY,  L.J. — ^I  think  that  the  objectioD 
which  has  been  taken  cannot  be  got  over.  Tbe 
case  is  a  peculiar  one.  In  1887  the  corporation  of 
Leicester  were  desirous  of  disposing  of  a  portion 
of  their  property  in  accordance  with  a  certain 
building  scheme ;  and  in  1888  some  lots  were  put 
up  for  sale  by  auction  in  accordance  with  certain 
conditions  of  sale  which  have  been  referred  to- 
The  plaintiff  did  not  buy  at  that  auction,  bat  he 
afterwards  entered  into  a  private  contract  for  the 
purehase  of  three  lots^^,  31,  and  32— ^d  tbo9e 
contracts  referred  to  the  conditions  of  sale,  and 
the  conveyances  of  those  lots  wei-e  afterward* 
made,  and  made  in  the  form  which,  if  not  usoal, 
at  all  events  is  so  common  as  to  be  almost  a 
matter  of  course ;  that  is  to  say,  the  pnrohaaer 
entered  into  a  covenant  that  he  would  do  certain 
things  on  the  lots  purchased  by  him  and  oonveTcd 
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to  him ;  but  there  was  not  in  the  conveyance  anj 
«imilar  covenant  by  the  vendors  that  they  would 
abstain  from  doing  particular  things  upon  other 
property  which  they  still  retained  in  their  posses- 
sion, nor  was  there  in  that  conveyance  any  cove- 
aiant  or  stipulation  that  the  corporation  should 
be,  as  it  were,  trustees  for  the  benefit  of  the  plain- 
tiff of  any  covenant  entered  into  by  pui-chasei-s 
of  other  lots  with  them.    So  far  as  this  convey- 
ance is  concerned  it  does  not  contain  any  covenant 
by  the  vendors  except  the  ordinary  covenant  of 
title.    Now,  notwithstanding  that,  it  is  asserted, 
«nd  I  think  it  is  correctly  asserted,  that  the  terms 
and    conditions  upon  which   this  property   was 
bought  do  entitle  the  purchasers  to  the  benefit  of 
those  restrictive  stipulations  which  were  intro- 
duced for  the  benefit  of  everybody  who  was  buy- 
ing according  to  the  terms  and  conditions  which 
were  printed  and  circulated  at  the  time  of  the 
«ale  by  auction;  in  other  words,  that  the  pur- 
chaser of  each  lot  purchased  upon  the  terms  that 
he  should  be  entitled  to  the  benefit  of  those  restric- 
tive stipulations.  Without  having  heard  the  other 
«ide  I  am  disposed  to  follow  the  judgment  of 
ITorth,  J.  on  that  point.     Then  comes  the  ques- 
tion and  difficulty  which  is  peculiar  to  this  case. 
The  vendor  here  was  not  an  ordinary  person  sui 
juris ;  it  is  a  corporation  bound  in  dealing  with 
its  property  by  the  provisions  contained  in  the 
Municipal  Corporations  Act  of  1882,  which  is  a 
consolidation  with  one  or  two  amendments  of  the 
previous  Municipal  Corporations  Act  of  1835  and 
subsequent  Acts  amending  it.    In  order  to  under- 
stand the  restrictions  imposed  by  those  Acts  upon 
mimicipal  corporations  in  dealing  with  their  own 
property,  we  must  look  back  and  see  what  great 
alterations  were  made  in  1835.    Piior  to  1835,  as 
the  case  of    the    Corporation    of   Colchester    v. 
Lowten  (1 Y.  &  B.  226)  shows,  a  municipal  corpora- 
tion could  sell  and  dispose  of  its  property.    In 
that  case  the  Attorney- General  argued  that  the 
corporation  property  was  trust  pi-operty,  and  that 
the  corporation  were  fettered  in  their  disposal  of 
it.    Lord  Eldon  decided  the  contrary.    The  great 
change  introduced  in  1835  was  to  make  the  pro- 
perty of  municipal  corporations  trust  property,  and 
that  was  done,  so  far  as  real  estate  was  concerned, 
by  throwing  the  rents  and  profits  into  what  is 
called  the  "  Dorough  fund,"  and  the  borough  fund, 
Including  the  rents  and  profits  of  the  corporation, 
could  only  be  dealt  witn  under  the  Act  of  1835 
in  a  certain  specific  manner  enumerated  in  that 
Act.    That  altered  the  whole  aspect  of  the  pro- 
perty of  municipal  corporations.    That  has  been 
continued  from  1835  down  to  the  present  time,  and 
in  the  Act  of  1882,  sect.  139,  we  find  the  old 
provision  in   the    Act   of   1835   respecting    the 
borough  fund  reproduced.    That  is  the  section 
that  prevents  municipal  corporations  from  doing 
what  they  like  with  their  own  property.     The 
material  sections  of  the  Act  of  1882  that  we  have  to 
consider  now  are  sects.  108  and  109.    Those  two 
sections  must  be  construed- with  reference  to  the 
alterations  made  in  1835  to  which  I  have  alluded, 
the  alterations,  I  mean,  which  transformed  the 
property  of   municipal    corporations  into  trust 
property.      Sect.    108  is    a   negative    one.    and 
provides :      (1)    The    council    shall   not,    unless 
authorised  by   Act  of  Parliament,    sell,   mort- 
gage, or  alienate    any  corporate    land   without 
Sie  approval  of  the  Treasury.    (2)  The  council 
shall  not,  unless  authorised  by  Act  of  Parlia- 


ment, lease  or  agree    to    lease,    any  corporate 
land    without   the   approval  of   the  Treasury." 
Then  come  certain  exceptions    which    are   not 
material  to  this  case.     The  next  section  (109)  is 
an  enabling  section,  but  an  enabling  section  which 
contains  in  it  a  negative  stipulation.    It  provides  : 
"The  council   may,    with   the   approval  of  the 
Treasury,  dispose  of  any  corporate  land  either  by 
way  of  absolute  sale  or  by  way  of  exchange,  mort- 
gage, charge,  demise,  lease,  or  otherwise,  in  such 
manner  and  on  such  terms  and  conditions  as  the 
Treasury  approve."    Now,  reading  that  in  connec- 
tion with  the  clause  relating  to  the  borough  fund, 
what  does  it  mean  P    It  means,  that  although  this 
property  of  the  corporation  is  no  longer,  as  it  was, 
their  own  property,  so  that  they  can  do  what  they 
like  with  it,  although  it  is  converted  into  trust 
property,  and  the  corporation  is  fettered  in  the 
disposal  of  it,  they  may,  with  the  consent  of  the 
Treasui^,  do  cerbiin  things.    That  means,  as  I 
understand  it,  that  you  cannot  do  those  things 
without  the  consent  of  the  Treasury,  otherwise 
sect.  109  would  become  reducible  to  a  dead  letter. 
Now,  what  have  the  corporation  done  here  ?  They 
have  obtained  the  consent  of  the  Treasury  to  the 
conveyance  of  certain  of  these  lots,  and  in  parti- 
cular to  the  conveyance  of  the  various  lots  pur- 
chased by  the  plaintiff  in  this  case.    But  what 
they  have  not  done,  whether  by  oversight  or  other- 
wise I  do  not  know,  is  this,  they  have  not  obtained 
the  consent  of  the  Ti-easury  to  the  disposition  of 
any  lots  of  land  upon  the  terms  that  the  owner  of 
that  lot  shall  have  rights  negative  or  affirmative 
over  the  other  land  of  the  coi-poration.    That  has 
never  been  done.    That  raises  a  veir  great  diffi- 
culty, and,  to  my  mind,  an  insuperable  difficulty. 
We  are  asked,  in  the  face  of  that  omission,  be  it 
intentional  or  not,  to  infer  some  obligation  on 
the   part  of   the  corporation   to    fetter    them- 
selves in  the  disposal  of  land  not  sold  to  the  plain- 
tiff; in  other  words,  we  are  asked  to  say  that, 
although  the  Treasury  have  never  been  consulted 
on  the  subject,  the  land  sold  to  the  plaintiff  has 
been  disposed  of  upon  such  terms  and  conditions 
as  entitle  him  to  say  that  the  corporation  is  under 
an  obligation  to  him  to  preserve  other  property  in 
a  particular  shape,  and  not  to  sell  it  except  subject 
to  certain  specified  conditions.     I  think  we  have 
no  business  to  infer  such  an  obligation  at  all.    It 
is  not  to  be  found  in  the  conveyance,  as  I  have 
already  pointed  out.      There  is  no  covenant  to 
that  effect.    It  is  to  be  found,  if  it  is  to  be  found 
at  all,  upon  the  consideration  of  the  building 
scheme ;  but  in  face  of  this  clause,  to  which  I  have 
referred,  I  do  not  think  it  would  be  right  or  proper 
judicially  to  draw  the  inference  we  are  asked  to 
draw  in  this  case,  that  is  to  say,  that  the  plaintiff 
has  acquired  rights  over  other  property  not  con- 
veyed to  him,  the  Treasury  not  having  assented  to 
it ;  and  to  impose  upon  the  other  property  those 
restrictions  and  fetters  which  the  plaintiff  seeks  to 
put  upon  it.    I  think  that  is  a  fatal  blot  in  this 
particular  case,  and  that  the  view  of  North,  J.  on 
this  particular  point  is  as  well  founded  as  his  view 
in  f avoui-  of  the  plaintiff  on  the  other  points.     I 
am  of  opinion  that  this  appeal  must  be  dismissed 
with  costs. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  The 
plaintiff  Davis  contends  that  he  is  entitled  to  the 
benefit  of  certain  restrictive  covenants  affecting 
land_  other  than  that  which  he  bought,  the 
restrictive  covenants  appearing  in  the  conditions 
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of  sale  nnder  which  he  purchased.   The  particular 
condition  (12)  relating  to  the  lots  which  he  bought 
provides  that  the  purchaser  of  each  lot  shall  erect 
thereon  a  dwelling-house  or  houses  within  two 
years  after  he  has  entered  into  possession,  and 
shall  not  erect  any  other  building  thereon  than 
such  house  or  houses  and  domestic  of&ces  required 
for  the  same,  the  position  and  arrangement  of  any 
coach-house  or  stable  to  be  nevertheless  subject  to 
the  approval  of  the  estate  committee.    Now  what 
has  happened  is  this :     Yeai-s  after  Davis  bought, 
quite  within  a  recent  period,  certain  trustees  of  a 
ehapel  proposed  to  erect  upon  one  of  the  lots, 
about  300  yards  from  the  lote  which  the  plaintiff 
bought,  a  certain  chapel  and  a  school-house,  and 
it  is  that  of   which  Davis  complains.     He  says 
under  the  force  of  these  restrictive  conditions  he 
is  entitled  to  prevent  that  chapel  and  school  being 
built.     Now,  I  will  assume  that  he  is  entitled  to 
the  injunction  which  he  claims,  subject  to  the 
provisions  of    the  Municipal   Corporations    Act 
1882,  and  particularly  to  those  two  sections  which 
have  been  referred  to  by  my  brother  Lindley,  I 
mean   sects.   108  and   109.      After  careful   con- 
sideration, it  appears  to  me  that  these  two  sections 
ought  to  be  read   together,  and  that  the  true 
meaning  of  the  two  sections  read  together  is  this : 
that  the  council  are  not,  unless  authorised  by  Act 
of  Parliament,  to  sell  any  corporate  land  without 
the   approval  of  the   Treasury  in    any  circum- 
stances.   That  is  sect.  108.    But  sect.  109  goes  on 
and,  I  think,  means  this  :  but  with  the  approval 
of  the  Treasury  they  may  dispose  of   any  cor- 
porate lands  in  any  manner,  on  any  terms,  and  on 
any  conditions,  provided  the  terms  and  conditions 
are  approved  of  by  the  Treasury.  It  appeal's  to  me 
that  is  the  proper  reading  of  those  two  sections, 
and  it  must  be  remembered  that  the  object  that 
the  Legislatui-e  had  in  view  in  enacting  as  it  has, 
was  to  prevent  any  corrupt  or    imprudent    or 
improvident  dealings  with  the  corporate  property. 
If' that  is  the  true  reading  of  sect.  109,  which  is 
the  important  section  in  this  case,  let  \is  see  what 
has  happened  hei-e.     The  sale  of  these  lots  which 
the    plaintiff     has    purchased    has,    beyond    all 
question,  been  approved  of  by  the  Treasury.    The 
eonveyance  has  been  submitted  to  them,  and  in 
point  of  fact  they  are  parties  to  that  conveyance. 
But  in  that  conveyance  no  restrictive  covenants 
of  any  sort  or  kind  appear  which  affect  these  par- 
ticular lots  upon  which  the  chapel  is  proposed  to 
be  erected.    There  is  no  notice  of  any  restrictive 
covenants.    In  point  of  fact,  as  I  understand,  the 
building  scheme  has  never  been  brought  to  the 
notice  of  the  Treasuiy.    There  is  nothing  in  the 
conveyance ;  there  is  nothing,  in  poiiit  of  fact,  in 
anything  which  came  before  the  Treasiiry  to  give 
them  notice  or  warning  of  any  of  the  restrictive 
covenants  which  are  relied  upon  by  the  plaintiff 
Davis  in  this  case.    That  being  so,  the  conclusion 
at  which  I  arrive  is  this  :  that  it  is  impossible  to 
say  in  these    circumstances,    in   the    words    of 
sect.  109,  that  these   conditions — because    they 
cannot  be  called  anything  but  conditions — have 
been  approved  of   by    the    Treasury.    I  think, 
therefore,  the   conclusion    to    which    North,    J. 
arrived  was  the  right  one. 

Kay,  L.J. — I  only  desii-e  to  add  a  few  words  out 
of  respect  to  the  very  ingenious  argument  which 
has  been  addressed  to  us  by  Mr.  Hall  and  Mr. 
Dnnham.  It  is  important  to  observe  that  the 
nature  of  this  action  is*  an  action  for  specific  per- 


formance of  an  alleged  agreement  which  is  not 
expressed,  but  is  to  be  implied.      The  writ  is 
indorsed  for  an  injunction  to  restrain  the  defen- 
dants from   departing  from  the  terms  of  that 
alleged  implied  agreement,  and,  of  course,  that  it 
only  one  mode  of  obtaining  specific  performance 
of  that  agreement  in  a  court  of  equity.    Now, 
what  is  the  agreement  P    The  plaintiff  is  a  person 
who  has  bought  certain  lote  of  land  sold  by  the 
corporation  of  Leicester  under  what  he  says  is  a, 
building  scheme.    The  lote  were  all  put  up  for 
sale  by  auction  at  one  time.    They  were  not  thai 
disposed  of.  but  afterwards  he  bought  certain  of 
them,  lote  30,  31,  and  32,  by  private  contract,  but 
upon  the  terms  stated  in  the  conditions  of  sale, 
which  include  this  particular  agreement  on  which 
he  now  relies.    The  agreement  was  expressed  m 
the  conditions  of  sale  as  an  agreement  which  wis 
to  be  entered  into  by  each  purchaser,  as  to  lii» 
particular  lot,  to  abide  by  the  scheme  of  building 
which  was  shown  by  those  conditions  and  the  phut 
annexed  to  them,   and,  speaking   generally   and 
roughly,  the  condition  was  a  condition  that  no- 
houses  should  be  built  upon  any  of  the  lote  except 
dwelling-houses,  and  those  dwelling-houses  were 
to  be  built  within  the   building  line  which  ira» 
shown  upon  the  plan.    Now,  he  alleges  that,  ainoe 
this  purchase,  some  of  the  defendante,  the  co- 
defendants  being   the  corporation,  have   bought 
from  the  corporation  other  lots,  upon  the  terms 
that  they  may,  the  corporation  assenting  to  iu. 
depart   from    that  building  scheme,  and   ereet 
instead  of  dwelling-houses  a  chapel  and  a  school, 
and,  moreover,  erect  them  beyond  the  building^ 
line  which  was  shown  on  that  plan.    Now,  the 
plaintiff  took  a  conveyance  of  part  of  his  pur- 
chase   in  Nov.    1888    and   he   bought    another 
lot  in  Dec.  1890,  and  obtained  a  conveyance  of 
it.     In    his   conveyance    there   is   no   contract 
whatever  by  the  corporation  that  the  rest  of  the 
land    shall    be    dealt    with    according    to    the 
building  scheme.     He   has  no    direct   contract 
with  the  coi"poration  to  that  effect  at  alL  except 
that  which  may  be  implied  from  the  conditions 
conteined  in  the  original  building  scheme,  which, 
as  I  have  said,  were  conditions  that  each  pur- 
chaser should  contract  with  the  vendor  to  obserte 
that  building  scheme.    But  1  do  not  doubt  for  a 
moment  that  the  learned  judge  was  quite  right  in 
saying  that,  if  this  had  been  a  transaction  between 
individuals,  the  effect  would  have  been  to  bring' 
this  case  within  the  well-known  decisions  which 
are  referred  to  in  the  House  of  Lords  in  Spieer  t. 
Martin  (60  L.  T.  Rep.  N.  S.  546 ;  14  App.  Gas.  121 
and  that  there  would  have  been  an  implied  con- 
tract, not  only  between  him  and  the  vendor,  but 
between  other  purchasers  from  the  vendor  and. 
him,  that  the  building  scheme  should  be  adhered 
to  by  the  vendor  and  by  such  other  purchasers, 
and  accordingly  this  action  would  have  been  quite 
right  if  the  parties  had  been  in  the  position  of 
ordinary  individuals  who  have  power  to  deal  with 
their  own  property.  *  But  the  difficulty    in  this 
case  arises  from  the  fact  that  the  vendor  here  was 
a  corporation,  and  therefore  came  ■within  and  is 
bound  by  the  provisions  of  the  Municipal  Corpora- 
tions  Act  1882.    The  sections  which  especially 
apply  to  this  particular  case  are  secte.  106  ana 
109.   Now,  clause  108  is,  as  has  been  wdl  ureed, » 
prohibitory  clause.    It  provides  that'  a  municipal 
corporation  shall  not  sell,  mortgage,  or  aliftii** 
any  corporate  land  without  the  approval  of  the 
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Treasury.  That  is  a  negative  clause  entirely.  It 
"takes  away  from  them  the  power  which  originally 
■corporations  had  at  common  law  of  dealing  with 
land  belonging  to  them.  But,  then,  sect.  109  is 
■differently  worded,  and  I  agree  it  is  worded  in  an 
enabling  form.  It  follows  immediately  and 
provides  that,  "  The  council  may,  with  the  approval 
•of  the  Treasury,  dispose  of  any  corporate  land, 
-either  by  way  of  absolute  sale  or  by  way  of 
exchange,  mortgage,  charge,  demise,  lease,  or 
•otherwise  in  sncE  manner  and  on  such  terms  and 
•conditions  as  the  Treasury  approve."  Now, 
reading  those  two  sections  together,  what  is  the 
meaning  of  them  ?  The  first  takes  B,waj  all  right 
of  disposition  from  the  corporation.  The  second 
«ay8,  except  with  the  approval  of  the  Treasury, 
4md  it  defines  what  is  meant  by  the  approval  of 
the  Treasury.  They  are  not  merely  to  approve  of 
the  corporation  selling  the  land,  but  they  are  to 
approve  of  each  particular  sale  when  it  comes  to 
be  made  ;  they  are  to  approve  the  price,  they  are 
to  approve,  to  take  the  very  terms  of  the  section, 
-the  terms  and  conditions  on  which  that  sale  is 
made,  and  I  think  it  is  inevitable  that  the  mean- 
ing must  be  this :  "  You  shall  not  sell  any  land 
whatever  except  with  the  approval  of  the  Trea- 
anry,  and  that  approval  shall  be  the  approval  of 
-the  particular  sale  and  of  the  terms  and  condi- 
-tions  on  which  each  particular  sale  is  made."  The 
■two  sections  are  perfectly  reconcilable,  and  the 
fanction  of  sect.  109  is  to  define  what  sort  of 
.approval  is  intended  ^  the  simple  word 
"  approval "  in  sect.  108.  Then  in  that  case  what 
we  nave  got  is  this:  the  building  scheme  has 
never  be^i  before  the  Treasury  in  any  kind  of 
way.  They  never  knew  of  it.  The  conveyance  to 
the  plaintiff  does  not  mention  the  building 
scheme  ;  it  mentions  none  of  those  conditions  and 
restrictions  on  which  the  plaintiff  now  founds  this 
.action.  The  Treasury  did  see  the  conveyance.  It 
was  submitted  to  them,  and  two  Lords  of  the 
Treasury  are  parties  to  the  deed,  and  they 
approved  of  that  conveyance.  Mr.  Hall  urged 
with  very  great  ingenuitya  proposition  in  which 
I  entirely  fail  to  agree.  He  said  that  the  convey- 
ance, although  it  does  not  refer  to  the  building 
scheme,  and  although  it  does  not  contain  any 
•contract  by  the  vendors  as  to  their  dealings  with 
the  other  land,  still  does  refer  to  a  contract  under 
which  tbe  plaintiff  bought,  and  that  must  have 
eiven  the  Treasury  notice  that  tliere  was  a  prece- 
ding contract,  and  therefore  they  had  construc- 
-tive  notice  of  the  terms  of  this  contract.  But 
what  then  ?  I  never  yet  heard  that  the  doctrine 
of  constructive  notice  had  been  pushed  so  far  as 
to  say  that  when  a  body  in  the  position  of  the 
Treasury  in  this  case  haa  such  constructive  notice 
they  must  be  taken  to  have  approved  of  that  of 
which  they  had  constructive  notice.  I  should 
have  thought  that  the  doctrine  which  has 
always  been  observed  in  cases  of  election,  waiver, 
and  the  like,  namely,  that,  in  order  to  fix  a 
person  with  election  or  with  waiver  of  a  right,  it 
-must  be  made  out  that  he  had  full  notice  of  all  the 
&cts  and  of  his  rights,  would  apply  d  fortiori  to 
a  case  of  this  kino.  Before  you  can  possibly  fix 
the  Treasury  with  approval  of  this  buildmg  scheme 
you  must  at  least  show  that  the  Treasuiy  had 
not  merely  constructive  notice,  if  they  had  such 
notice,  but  that  they  had  the  fullest  possible  know- 
ledge of  the  building  scheme  and  deliberately 
and  intentionally  signified  their  approval  of  it. 


Nothing  of  the  kind  is  shown  in  this  case.  I  de 
•not  even  think  they  had  constructive  notice  of  it, 
as  there  is  only  a  reference  in  the  conveyance  to 
the  contract,  and  they  are  not  bound  to  look  any 
further  than  the  conveyance.  The  conveyance 
was  only  submitted  to  them  to  see  whether  they 
approved  of  that  particular  sale  of  which  the 
conveyance  expressed  the  terms,  and  they  did 
approve  of  tlutt  sale,  and  none  of  those  terms 
which  it  is  now  sought  to  enforce  were  contiuned 
in  that  conveyance  at  all.  Therefore,  I  think 
that  argument  entirely  fails,  and  does  not  impress 
my  mind  at  all.  ThenMr.  Dunham,  with  very  great 
ingenuity,  if  I  may  be  allowed  to  say  so,  said  that 
there  was  no  disposition  of  these  lands,  the  use  of 
which  was  restricted  by  the  building  scheme  as 
regards  the  plaintiff,  I  mean  the  lands  which  he 
did  not  buy,  including  the  lands  which  the  defen- 
dants, the  trustees,  have  since  bought,  that  there 
is  no  disposition  of  them,  and  therefore  sect.  109 
does  not  apply  to  the  case.  But  I  do  not  read  sect. 
109  in  that  way  at  all.  There  was  a  disposition  to 
the  plaintiff  of  tbe  land  which  the  plaintiff  bought, 
and  he  says  that  the  terms  and  conditions  of 
that  disposition  were  that  the  corporation  and 
other  purchasers  from  them  should  oe  restricted 
in  their  dealings  with  the  lest  of  the  land. 
His  whole  case  is,  that  these  were  terms  and  con- 
ditions attached  to  the  disposition  of  his  land. 
That  seems  to  me  to  be  the  veiy  thing  which  was 
intended  and  meant  to  be  prevented  by  sect.  109. " 
If  those  terms  and  conditions  are  to  be  made 
binding  on  the  corporation,  they  can  only  be  made 
so  by  being  brought  clearly  to  the  knowledge  of 
the  Treasunr  and  receiving  the  approval  or  the 
Treasury.  Therefore  the  case  is  reduced  to  this : 
that  the  plaintiff  isnow  seeking  to  bind  the  corpo- 
lation,  and  the  other  defendants  who  have  pur- 
chased other  lands  from  the  corporation,  by  an 
implied  agreement  from  the  building  scheme, 
which  he  says  was  a  term  and  condition  of  the 
disposition  of  the  land  to  him  which  he  bought, 
which  alleged  implied  agreement  and  which  terms 
and  conditions  have  never  been  submitted  to  the 
Treasury  at  all,  and,  of  course,  have  not  been 
approved  by  them.  The  answer  is,  that  such  a 
thmg  would  be  uUra  vires  the  corporation  alto- 
gether, because,  as  I  read  sect.  109,  such  terms  and 
conditions  attached  to  the  sale  of  the  particular 
lands  which  the  plaintiff  bought  couM  not  be 
made  valid  and  binding  upon  the  corporation 
without  the  approval  of  the  Treasury.  There  was 
a  very  easy  mode  by  which  the  plaintiff  could  have 
provided  against  this  if  he  had  chosen.  No  doubt 
it  was  first  of  all  the  duty  of  the  corporation  to 
obtain  the  approval  of  the  Treasury  ;  but  the 
thing  was  in  the  plaintiff's  own  power,  because,  if 
he  had  had  the  terms  and  conditions  expressed  in 
his  deed,  then  they  would  have  been  brought  to 
the  attention  of  the  Treasury  and  the  difficulty 
would  not  have  arisen.  Prom  the  way  in  which 
the  case  is  put  it  seems  to  me  that  this  is 
an  attempt  to  obtain  specific  performance  of  an 
implied  agreement,  implied  from  the  existence  of 
a  building  scheme,  which  implied  agreement  was 
one  of  the  terms  and  conditions  upon  which  the 
plaintiff  says  he  bought,  and  those  terms  and  con- 
ditions have  not  been  approved  by  the  Treasury. 
They  were  ultra  viret  the  coiiporation  which  he 
seeks  to  bind  by  them,  and  neither  the  coiporation 
nor  the  subsequent  purchasers  from  the  corpora- 
tion can  be  treated  as  so  bound.    I  think,  there- 
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fore,  this  appeal  fails,  and  the  decision  of  the 
leai-ned  judge  should  be  a£Girmed. 

Solicitors:  Morse  and  Simpson,  agents  for 
Parsons,  Wykes,  and  BavU,  Leicester;  Field, 
Boscoe,  and  Co.,  agents  for  John  Storey,  Town 
Clerk,  Leicester. ;  Burr,  Gribhle,  and  Co.,  agents 
for  B.  and  G.  Toller  and  Sons,  Leicester. 


Thursday,  April  5. 

(Befora  LiNDLET,  Lopes,  and  Eat,  L.JJ.) 

Be  Head  ;  Head  v.  Head  (So.  2).  (a) 

APPEAL  FBOH  THE  CHANCEKT  DIVISION. 

Partnership — Bankers  —  Current  account — Death 
of  one  partner — Transfer  of  part  of  balance  to 
deposit  account — Liability  of  estate  of  deceased 
partner — Novation. 
A.  and  B.  mere  in  partnership  as  bankers,   and 
C.  had  a  current  account  vnth  them.    A,  died, 
and  C,  knovnng  of  his  death,  went  to  the  bank 
and  intimated  his  intention  to  draw  5002.,  but 
at  the  suggestion  of  B.  he  decided  to  leave  it  on 
deposit,  iBith  interest  at  3i  per  cent.,  and  subject 
to  twenty-one  days'  notice  of  withdrawal.     A 
deposit  receipt  xoas  given  to  C,  but  he  did  not 
draw  a  cheque  for  the  amMirU,  which  was  merely 
transferred  from    his   current  account  to    the 
deposit  account.     The  bank  afterwards  stopped 
payment,  and  B.  became  bankrupt. 
Held,  that  there  wot  a  new  contract,  and  there- 
fore the  liability  of  A.  was  discharged  as  to  the 
5002.,  and  C.  was  not  entitled  to  prove  against 
his  estate  in  respect  of  that  sum. 
Decision  of  Chiity,  J.  affirmed. 
This    was    an    appeal    from    the    decision    of 
Chitty,  J. 

G.  Head  and  his  son,  G.  S.  Head,  were  partners 
in  a  baiik  at  East  Grinatead. 

On  the  10th  Dec.  1890  G.  Head  died,  and  G.  S. 
Head  continued  to  cany  on  the  business  alone. 
A.  Tester  was  a  customer  of  the  bank,  and  at  the 
time  of  the  death  of  the  father  had  a  balance  to 
his  credit  of  5012.  lis.  6<2.  Between  that  date 
and  the  24th  Dec.  1890  he  drew  out  222.  8«.,  and 
paid  in  different  sums  amounting  to  1222.  lOs. 

On  the  24th  Dec,  having  full  knowledge  of 
G.  Head's  death.  Tester  went  to  the  bank,  and 
told  G.  S.  Head  that  he  wished  to  draw  5002.  from 
his  account  in  order  to  invest  it.  G.  S.  Head 
advised  him  not  to  do  so,  and  told  him  that  if  he 
would  place  it  on  deposit  he  would  pay  him 
interest  at  3^  per  cent. 

Tester  agreed  to  this,  and  G.  S.  Head  then 
gave  him  a  deposit  receipt  for  5002.  in  the  fol- 
lowing form : 

East  Grinstead  Bank.  Deposit  receipt.  24th  Deo. 
1890.  Eeceived  of  Mr.  A.  Tester  the  smn  of  5001.— For 
6.  and  0.  S.  Hbad,  G.  8.  Head.  This  deposit  receipt 
bears  interest  at  3i  per  cent,  per  annnm  if  left  nndis- 
tnrbed  for  six  months.  It  is  repayable  only  after 
twenty-one  days'  notice. 

Tester  did  not  draw  a  cheque  for  the  amount, 
but  on  the  same  day  5002.  was  transferred  from 
his  current  account  to  a  deposit  account. 

On  the  24th  Feb.  1890  the  bank  stopped  pay- 
ment, and  G.  S.  Head  was  subsequently  adjudged 
bankrupt. 

(a]  Reported  by  W.  C.  Biss,  Esq.,  Bairistet^st-Lsw. 


Between  the  date  of  G.  Head's  death  and  the 
stoppage  of  the  bank  Tester  drew  out  of  his 
current  account  sums  amounting  to  more  than 
5012.  lis.  6d.,  and  also  paid  in  various  sums. 
At  the  date  of  the  stoppage  of  the  bank  he  had 
overdrawn  his  current  account  to  the  extent  of 
312.  Os.  10c2.,  but  the  5002.  was  still  on  deposit. 

The  estate  of  G.  Head  was  being  administered 
by  the  court,  and  Tester  claimed  a  right  to  prove 
against  it,  as  being  that  of  a  deceased  partner,  for 
4792.  3«.  6d.,  being  the  balance  of  his  current 
account  at  the  date  of  the  death  of  G.  Head,  less 
the  sum  of  222.  8s.  drawn  out  between  that  date 
and  the  24th  Dec.  1890. 

Chitty,  J.  held  that  the  placing  of  the  500L  cm 
deposit  at  interest,  at  the  enrviving  partner's 
request,  constituted  a  novation,  and  that  the  case 
was  distinguishable  from  Be  Head ;  Head  v. 
Head  (69  L.  T.  Rep.  N.  S.  753;  (1893)  3  Ch.  426). 

From  this  decision  Tester  appealed. 

Swinfen  Body,  Q.C.  and  Eve  for  the  appellant. 
— In  Be  Head  {ubi  sup.)  it  was  held  that  the  fact 
that  after  G.  Head's  death  a  fresh  deposit  receipt 
was  given  to  a  customer  who  had  drawn  out  a.  part 
of  a  sum  on  deposit  at  the  death  of  6.  Head,  was 
not  suflBcient  evidence  of  novation.  There  is  no 
difference  in  principle  between  that  case  and  the 
present  one.  Here  the  original  debt  was  not  paid 
off.  There  was  no  payment,  the  money  bein? 
merely  transferred  in  the  bank'  books  from  the 
current  account  to  the  deposit  account.  The  cir- 
cumstances are  not  sufficient  to  discharge  the 
estate  of  the  deceased  partner : 
Barris  v.  Farwell,  15.  Beav.  31 ; 
Beath  V.  Pereival,  1  Peere  Wms.  682. 

SKat,  L.J.  referred  to  Bilborough  v.  Holmes,  35 
J.  T.  Rep.  N.  S.  759 ;  5  Ch.  Div.  256.] 

B.  F.  Norton  and  Ernest  Hatton,  for  the  personal 
representatives,  were  not  called  on. 

LiNDLET,  L.J. — I  do  not  think  there  is  any 
doubt  about  this  case.  G.  and  G.  S.  Head  caniM 
on  business  as  bankers.  G.  Head  died,  and  G.  S. 
Head  carried  on  the  business  alone.  A  customer, 
the  appellant,  being  aware  of  G.  Head's  deatk 
went  to  the  surviving  partner,  and  said  he  shonld 
draw  5002.  from  the  balance  of  his  current  account 
in  order  to  invest  it.  The  banker  suggested  that 
he  should  not  do  that,  but  should  place  it  w 
deposit,  and  the  customer  consented.  The  sum  of 
6002.  was  then  written  off  hia  current  account  It 
is  said  that  G.  Head's  estate  is  not  discharged, 
because  the  customer  was  never  paid  the  mone^T : 
but  I  am  of  opinion  that  he  was  paid.  It  seems 
to  me  that  the  case  is  the  same  as  if  the  customer 
had  drawn  a  cheque  for  the  amount  and  put  the 
money  in  again  on  a  deposit  account,  the  monej 
being  paid  out  and  re-lent  on  a  totally  diffei«nt 
contact  from  that  which  existed  in  regard  to  the 
current  account.  It  is  not  like  the  cases  which 
have  been  cited.  When  the  money  was  placed  on 
deposit  the  course  of  dealing  with  it  was  changed. 
I  think  it  would  be  unfair  t»  charge  the  estate  of 
the  deceased  partner  with  this  amount.  In  mj 
opinion,  Chitty,  J.  was  right,  and  tiie  appeal  mwA 
be  dismissed. 

LoFEB  and  Kat,  L.JJ.  concurred. 

Solicitors :  Hasties,  agents  for  Hattits,  JAtA*> 
and  Hughes,  East  Grinstead ;  Clarke  and  Colb't. 
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Wednetday,  May  2. 

(Before  LiNDiJST,  Lopes,  and  Kat,  L. JJ.I 

Be    The    Secukities    Insubance    Company 
Limited,  (a) 

APPEAL  FKOM  THE  CHANCEHT  DIVISION. 

Company — Scheme  of  atraTigement  tanetioned — 

Sight  of  appeal  by  creditor  not  appearing  on 

petition. 

Where  an  order  has  been  made    sanctioning  a 

*ehem«  of  arrangement  under  the  Joint  Stock 

Companies  Arrangement  Act  1870  (33  <fe  34  Vict. 

e.  104),  o  creditor  who  /»a»  not  appeared  on  the 

petition  cannot  appecd  from  such  order  without 

leave. 

This  was  an  appeal  hj  a  creditor  from  an  order 

made  by  Wrignt,   J.   (sitting  as   an  additional 

judge  of  the  Chancery  Division),  on  the  17th  Feb. 

last,  sanctioning  a  scheme  of  arrangement  under 

the  Joint  Stock   Companies    Arrangement  Act 

1870. 

FanveU,  Q.C.  and  O.  Lawrence  for  the 
appellant. 

Swinfen  Eady,  Q.C.  and  Eve  for  the  respon- 
dent.— There  is  a  preliminary  objection  to  this 
appeal.  The  appellant  is  not  entitled  to  appeal, 
as  ne  has  not  obtained  leave  to  do  so.  He  is  not 
on  the  record,  and  was  not  a  party  in  the  court 
below.  Both  before  and  since  the  Judicature 
Acts  a  person  who  is  not  a  party  must  obtain 
leave  to  appeal : 

SsMarkham ;  Markham  v.  Markham,  16  Ch.  Div.  1 ; 
Parmiter  t.  Parmiter,  2  De  G.  F.  &  J.  526 ; 
Watson  r.  Caie,  44  L.  T.  Bep.  N.  S.  40 ;  17  Ch.  Div. 

19; 
Seton  on  Decrees,  5th  edit.,  p.  726. 

FarweU,  Q.C. — The  reason  the  appellant  did  not 
appear  in  the  court  below  was  that  he  considered 
tSat  there  was  a  binding  agreement  by  the  liqui- 
dator under  which  his  debt  would  be  paid,  but 
that  agreement  is  now  disputed.  The  appellant 
has  a  rizht  to  appeal  without  leave.  Besides,  the 
official  bquidator  and  the  parties  to  the  application 
in  the  court  below,  any  creditor  or  contributory  of 
Uie  company  may  appeal  without  leave  obtained 
for  the  purpose : 

Buckley  on  the  Companies  Acts,  6th  edit.,  p.  314  ; 
Palmer's  Winding-np  Forms  and  Piactioe,  2nd  edit., 

p.  520: 
Be  Cape  Breton  Company,  45  L.  T.  Bep.  N.  S.  395 ; 

19  Ch.  Div.  77 ; 
Be  Agricnlturists'     Cattle    Insurance    Company; 
Bush's  ease,  24  L.  T.  Bep.  N.  S.  1 ;  6  Ch.  App. 
246. 

In  Re  Anglo-Califomian  Gold  Mining  Company 
(1  Dr.  &  Sm.  6^8,  630;  6  L.  T.  Rep.  N.  S.  739), 
Kindersley,  V.C.  said :  "  The  second  objection  is 
that  the  present  petitioners  were  no  parties  to  the 
order.  No  doubt  they  were  not  parties  as  being 
petitioners  or  respondents  when  the  order  was 
made.  But  they  are  parties  to  it  in  this  sense, 
that  it  is  an  order  which,  as  long  as  it  stands, 
affects  the  present  petitioners  and  all  the  other 
persons  who  were  shareholders  in  the  company, 
and  the  petitioners  must  have  a  right  to  make  an 
application  to  discharge  or  vary  it. '  There  is  no 
section  of  the  statute  nor  any  rule  or  order  which 
prescribes  that  leave  shall  be  ^ven.  A  winding- 
up  petition  differs  from  everything  else,  because 

(a)  Beportad  by  W.  C.  Blis,  Eaq.,  Bwriitar-at-Law. 


it  is  served  on  all  parties  by  virtue  of  the  adver- 
tisements which  are  issued  under  the  statutory 
orders.  It  is  not  necessary  to  make  all  the 
persons  affected  by  the  petition  parties,  by  reason 
of  the  statutory  provision  for  the  advertisements ; 
but  still  they  are  none  the  less  parties.  In  this 
case  the  appellant  was  made  a  party,  not  by 
service,  but  by  the  statutory  equivalent  to  service, 
the  advertisements.  The  appellant  is  a  party 
affected,  and  in  that  sense  is  a  party  injurra  by 
the  proceeding,  and  therefore  must  have  the 
ordinary  right  to  appeal.  [Lopes,  L.J.  referred 
to  Be  The  Etna  Insurance  Company ;  Ex  parte 
The  National  Provincial  Bank  of  England,  Ir. 
Rep.  7  Bq.  362.1 

LiNDLET,  L.J. — I  think  this  preliminary  objec- 
tion must  prevail.  A  petition  was  presented  by 
the  liquidator  of  a  company  for  the  sanction  of 
the  court  to  an  arrangement  under  the  Joint 
Stock  Companies  Arrangement  Act  1870.  A 
gentleman  wno  might  have  attended  and  app«tred 
m  court  upon  that  petition  did  not  do  so.  It 
seems  a  little  doubtful  whether  he  was  present  at 
the  meeting  which  was  convened  before  the  peti- 
tion came  before  the  court.  If  he  was  present  he 
did  not,  as  I  understand,  raise  any  objection. 
Now,  without  having  been  present  upon  the  hear- 
ing of  the  petition,  he  appeals,  without  leave, 
against  the  judge's  order  sanctioning  this  scheme 
of  arrangement.  He  is  not  out  oi  time,  as  iie 
served  his  notice  of  appeal  within  three  weeks 
after  the  date  of  the  order,  and  the  question  is, 
whether  he  has  any  right  to  appeal  without  leave. 
Upon  looking  at  the  matter  closely  I  am  of 
opinion  that  he  is  not  entitied  to  appeal  without 
leave.  The  Joint  Stock  Companies  Arrangement 
Act  1870  refers  to  and  incorporates  the  Com- 
panies Act  1862,  sect.  124  of  which  runs  thus  : 
"  Rehearings  of  and  appeals  from  anv  order  or 
decision  made  or  given  in  the  matter  of  the  wind- 
ing-up of  a  company  by  any  court  having  juris- 
diction under  this  Act  may  be  had  in  the  same 
manner  and  subject  to  the  same  conditions  in  and 
subject  to  which  appeals  may  be  had  from  any 
order  or  decision  of  the  same  court  in  cases  within 
its  ordinary  jurisdiction,  subject  to  this  restric- 
tion, that  no  such  rehearing  or  appeal  shall  be  heard 
unless  notice  of  the  sameis  given  within  three  weeks 
after  any  order  complained  of  has  been  made." 
Now,  what  was  the  practice  of  the  Chancery  Divi- 
sion  before  1862,  and  what  has  it  been  since  P  I 
understand  the  practice  is  perfectly  well  settled, 
that  a  person  who  is  a  party  can  appeal  (of  course 
within  the  proper  time)  without  leave,  and  that  a 

ferson  who,  without  being  a  party,  is  either  bound 
y  the  order,  or  aggrieved  by  it,  oris  prejudicially 
affected  by  it,  cannot  appeal  without  leave.  It 
does  not  require  much  to  get  leave.  If  he  can 
make  out  even  a  prima  facie  case  why  he  should 
have  leave  he  would  get  it,  but  without  leave  he 
is  not  entitied  to  appeal.  In  this  particular  class 
of  cases  it  appeai-s  to  me  that  that  practice  ought 
not  to  be  lighUy  departed  from,  because  it  would 
be  in  the  highest  degree  inconvenient  that,  after  a 
judge  had  sanctioned  a  petition  for  a  scheme  of 
arrangement,  persons  who  did  not  take  the  trouble' 
to  attend  to  what  was  going  on  should  without 
leave  flood  the  Court  of  Appeal  with  notices  of 
appeal.  It  would  be  an  invitation  which  a  great, 
many  people  would  be  very  glad  to  accept,  and 
we  are  not  disposed  to  extend  the  invitation  to 
them.    I  think  the  practice  is  well  settied.    I 
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liave  not  a  donbt  about  it  under  the  old  Chancery 
practice,  and  even  in  the  winding-up  of  com- 
panies I  do  not  recollect  a  case  of  an  appeal  by  a' 
person  who  was  aggrieved,  without  leave,  unless 
he  had  made  bimseu  a  party  in  some  way  or  the 
other.  I  am  of  opinion  that  the  objection  must 
prevail. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  I  am 
not  familial-  with  the  old  Chancery  practice ;  but 
the  practice,  as  stated  by  Lindley  L.  J.,  seems  to 
me  to  be  the  right  one,  and  certainly  seems  to 
me  to  be  a  just  one. 

Eat,  L.J. — ^I  am  of  the  same  opinion,  and  I 
■do  not  think  I  can  usefully  add  much  to  what 
Lindley,  L.J.  has  said.  I  tiiink  that  sect.  124  of 
the  Companies  Act  1862  shows  that  the  practice 
to  be  observed  in  winding-up  cases  must  be  the 
same  as  the  practice  of  the  same  court  in  cases 
of  appeal  in  matters  other  than  in  a  windinrr-up, 
and  I  think  it  was  the  uivariable  practice  of  the 
Court  of  Chancery  where  a  person  was  not  an 
active  party  on  the  record  to  treat  him  as  not 
entitled  to  appeal  against  an  order  made  in  the 
particular  case,  although  he  was  aggrieved  by  it, 
without  getting  leave  ;  but  if  he  is  aggrieved  by 
it,  it  would  be  very  easy  for  him  to  obtain  leave. 
I  do  not  think  there  is  any  hardship  in  applying 
that  very  convenient  rule  to  a  case  like  this.  Here 
there  has  been  a  scheme  presented,  I  suppose,  at 
meetings  of  creditors  and  contributories,  and 
approved  by  and  sanctioned  by  the  judge.  This 
person,  who  now  wants  to  appeal,  had  the 
opportunity,  of  being  present  at  those  meetings. 
He  was  there,  we  are  told,  either  in  person  or  by 
proxy,  and  he  did  not  oppose  the  scheme.  He  had 
the  power  of  being  present  when  the  judge  sanc- 
tioned the  scheme  and  of  opposing  the  application 
for  his  sanction.  He  was  not  present,  and  did  not 
-oppose  it.  In  fact,  he  has  not  by  any  proceeding 
whatever  made  himself  a  party  to  this  application 
in  the  winding-up,  and  he  now  appeals  without 
leave.  I  confess,  I  think  it  would  be  an  extremely 
inconvenient  thing  to  sanction  an  appeal  by  a 
person  so  circumstanced  without  first  obtaimng 
the  leave  of  the  com-t.  As  the  appellant  has  not 
got  leave,  and  it  does  not  seem  to  me  he  is  in  a 
position  to  obtain  it,  I  think  that  this  preliminary 
objection  is  successful,  and  the  appeal  must  be 
dismissed  with  costs. 

Solicitors :  Slaughter  and  May ;  0w8h,  Phillips, 
Walters,  and  Williams. 


Friday,  April  6. 
(Before  Lord  Eshes,  M.R.,  Smith  and 

Davby,  L.JJ.) 
Be  Cbonhibe  ;  Exparte  Cbohmibe.  (a) 

APPEAL  IN  BANKBTJPTCT. 

Saiikrupley — Public  examination  of  debtor — 
Order  by  registrar  to  furnish  accounts  of  a 
business — Denial  by  debtor  that  business  his — 
Jurisdiction  to  make  the  order — Effect  of  order — 
Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52),  s.  17— 
Bankruptcy  Bules  1886,  r.  338. 

A  receiving  order  was  made  against  the  debtor  in 
18S5.  A  public  sitting  for  his  examination  was 
held  in  1886,  and,  having  been  adjourned,  was 
resumed  in  March  1894.     The  debtor  ictw   ques- 

(fl)  Beported  by  J.  H.  WlLUAKS,  Eaq.,  Burlster-at-Law. 


tioned  as  to  a  business  which  it  was  alleged  ie 
carried  on  as  "  W.  Freeman."  The  debtor  denied 
that  the  business  was  his,  but  the  registrar,  upos 
the  facts  elicited,  m,ade  an  order  that  the  debtor 
should  furnish  accounts  of  that  busiriess,  staiiM 
in  the  order  that  he  was  of  opinion  that  the  busi- 
ness belonged  to  the  debtor. 
Held  (dism,issing  the  appeal),  that  the  remstrar  kai 
jurisdiction  to  make  the  order,  and  that  the 
debtor,  if  an  application  was  made  to  the  eourl  to 
take  action  against  him  for  failure  to  eomphi 
therewith,  might  contest  Vie  quettion  as  to  the 
ownership  of  the  business. 

This  was  an  appeal  by  the  bankrupt  from  an 
order  of  Mr.  Kegistrar  Giffard  directiiig  tiie 
bankrupt  to  file  certain  accounts. 

A  receiving  order  was  made  against  the  bank- 
rupt in  1885,  and  his  public  examination  was  held 
in  1886.  The  pubuc  examination  was  then 
adjourned  sine  die,  and  was  resumed  on  the  8tb 
March  1894. 

The  bankrupt  was  questioned  as  to  the  business 
of  an  outside  stockbroker  which  was  apparently 
being  carried  on  by  him  under  the  style  en 
"  W.  Freeman."  The  bankrupt  denied  that  this 
business  belonged  to  him,  and  said  that  it  belonged 
to  his  wife,  and  that  he  acted  as  her  cleik  or 
manager. 

Many  questions  were  put  to  the  debtor  in  oon- 
nection  with  this  matter,  and  ultimately  the 
registrar  made  an  order  as  follows : 

"  This  being  the  day  appointed  for  the  adjourned 
public  examination  of  the  above-named  bankrupt., 
and  the  said  bankrupt  having  submitted  himself 
for  such  examination,  now  upon  hearing  .  .  . 
and  the  official  receiver  having  examined  the 
bankrupt  and  then  applying,  and  the  court  being 
of  opinion  from  such  examination  that  the  bank- 
rupt had  traded  as  'W.  Freeman,'  it  is  ordered 
that  the  said  public  examination  be  further 
adjourned  till  the  5th  April  1894.  And  it  is  furtbra' 
ordered  that  the  said  bankrupt  do  attend  on  the 
said  5th  April  1894  for  the  purpose  of  being 
examined  as  to  his   conduct,  dealings,  and  pro- 

Eerty.  And  it  is  further  ordered  that  the  said 
ankrupt  do  on  or  before  the  22nd  March  1894 
file  an  account  of  his  dealings  as  '  W.  Freeman.' " 

The  Bankruptcy  Act  1883  (46  &  47  Vict  a  52), 
provides : 

Seot.  17.  (1.)  Where  the  court  makes  a  leoeiviiig  otder 
it  shall  hold  a  public  aitting,  on  a  daj  to  be  ^ipointed 
by  the  court,  for  the  examination  of  the  debtor,  sod  tin 
debtor  ehall  attend  thereat,  and  shaU  be  examined  u  to 
hie  oondnot,  dealings,  and  property. 

(3.)  The  conrt  may  adjourn  the  examination  from  tim* 
to  time. 

(7.)  The  conrt  may  pnt  anoh  qneetiona  to  ilie  iMot 
as  it  may  think  expedient. 

(8.)  The  debtor  shall  be  examined  upon  oath,  and  it 
shall  be  hia  dnty  to  answer  all  anch  qneationa  as  tin 
court  may  put  or  allow  to  be  pnt  to  him. 

The  Bankruptcy  Rules  1886,  provide : 
Bnle  838.  The  debtor  shall,  on  the  reqneat  of  tba 
official  receiver,  furnish  him  with  trading  and  profit  and 
loss  acoonnta,  and  a  oeish  and  goods  acoonnt  for  neh 
period  not  exceeding  two  years  prior  to  the  date  of  the 
receiving  order  as  the  official  receiver  shall  apecii^- 
Provided  that  the  debtor  ahall,  if  ordered  by  the  oourt 
80  to  do,  fomiah  such  aoconnta  as  the  court  may  otder 
for  any  longer  period.  If  the  debtor  fails  to  offlDi^y 
with  the  requirementa  of  this  rule  the  official  receirer 
shall  report  such  failure  to  the  ooort,  and  the  court 
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■baJl  take  moh  aotioii  on  anoh  report  aa  the  conrt  shall 
think  jnst. 

The  bankrupt  appealed. 

Herbert  Beed,  Q.C.  and  F.  Cooper  Willis  for 
the  appellant. — The  registi-ar  had  no  jurisdiction 
to  make  this  order  because  he  had  no  power  to 
decide  anvquestion  aa  to  the  ownership  of  this 
business.  When  it  was  denied  bj  the  appellant 
that  this  business  belonged  to  him,  the  registrar 
could  not  decide  that  question.  He  has  decided 
that  question  by  ordermg  the  bankrupt  to  file 
accounts  of  that  business,  and  that  decision 
appears  upon  the  face  of  the  order.  Such  a 
qaestion  can  only  be  decided  by  having  the  matter 
brought  before  the  court  by  motion,  when  all 
parties  interested  will  be  before  the  court.  When 
a  question  arises  as  to  whether  particular  pro- 
perty belongs  to  the  bankrupt's  estate  or  .to 
another  person,  the  registrar  cannot  entertain 
that  question,  but  the  trustee  must  proceed  in  the 
ordinary  way  to  establish  his  right  to  the  pro- 
perty. If  the  registrar  can  make  an  order  of  this 
land  the  bankrupt  is  in  effect  precluded  from 
afterwards  disputing  the  matter ;  if  he  does  not 
file  the  accounts  he  may  be  dealt  with  under  the 
proTision  at  the  end  of  rule  338,  and  cannot  reopen 
the  question  whether  the  business  is  his.  Even  if 
he  can  again  dispute  this  question  when  the 
matter  is  brought  oefore  the  court  under  rule  338, 
he  is  placed  in  an  unfair  position  by  this  order, 
because  the  onus  of  prooi  will  be  thrown  upon 
him  instead  of  being  on  the  trustee,  as  it  would 
be  in  the  usual  mode  of  pi-oceeding. 

Muir  Maektmne  for  the  respondent,  the  official 
receiyer. — As  against  the  banKrupt  the  registrar 
had  power  to  say  that  the  business  belonged  to 
the  bankrupt,  and  to  order  him  to  file  these 
accounts.  This  order  has  no  effect  as  against  the 
bankrupt's  wife ;  it  is  not  an  adjudication  as  to 
the  ownership  of  the  business,  but  only  an  order 
upon  the  bankrupt  to  give  certain  accounts.  If 
the  bankrupt  does  not  give  those  accounts  pro- 
ceedings will  have  to  be  taken  before  the  judge, 
and  the  whole  question  as  to  the  title  to  this 
bosiness  can  be  fought  out.  By  sect.  104  of  the 
Bankruptcy  Act  I8o3,  all  orders  in  bankruptcy 
can  be  reviewed,  varied,  or  rescinded  by  the  court 
which  has  made  them ;  and,  therefore,  the  court 
can  review  this  order.  The  registrar  has  power 
to  order  the  bankrupt  to  file  accounts,  and  for 
that  purpose  must  often  have  to  adjudicate  to 
some  extent  upon  questions  of  fact.  Accounts 
are  ordered  for  the  purpose  of  giving  informa- 
tion to  the  court  upon  which  it  may  or  may  not 
act,  in  the  same  way  as  information  is  obtained  by 
the  questions  asked  at  the  public  examination. 

F.  Cower  Willis  in  reply. — The  judge  has  no 
jurisdiction  to  review,  vary,  or  rescind  an  order 
made  by  the  registrar  : 

Re  Maugham,  59  L.  T.  Bep.  N.  S.  253 ;  21  Q.  B. 
Div.  21. 

Bule  338  onlv  gives  power  to  order  accounts  of 
transactions  b^ore  the  date  of  the  receiving 
order. 

Lord  EsBBB,  M.B. — ^In  this  case  the  debtor  had 
been  adjudicated  a  bankrupt,  and,  after  a  long 
interval,  a  public  sitting,  under  sect.  17  of  the 
Bankruptcy  Act  1883,  was  held  for  the  examina- 
tion of  the  bankrupt,  and  the  bankrupt  attended 
to  be  examined  as  to  his  conduct,  d^ding^,  and  < 


property.  That  is  called  the  public  examination 
of  the  debtor.  This  public  examination  is  held 
before  an  officer  of  the  court  for  the  sole  purpose 
of  the  debtor  being  examined ;  that  is  all.  Nothu^ 
is  to  be  then  determined  or  concluded  for  or 
against  the  debtor.  There  is  only  a  collecting 
from  the  debtor  of  evidence  upon  which  the  court 
may  subsequently  act ;  the  examination  is  merely 
a  mode  of  obtaming  evidence  from  the  debtor. 
The  registrar  is  to  conduct  this  examination ;  but 
he  has  no  power  to  call  witnesses  himself ;  he  has 
only  to  at  and  conduct  the  examination  and  take 
the  answers  of  the  debtor,  and  decide  whether  the 
questions  are  proper  questions  or  not.  The  regis- 
trar has  to  regulate  the  examination,  and  aa  far 
as  possible  enforce  the  obligation  of  the  debtor  to 
answer  all  proper  questions.  For  the  purpose  of 
collecting  evidence  for  the  conrt,  the  debtor  has 
to  answer  questions  as  to  his  own  "  conduct, 
dealings,  and  property."  In  this  case,  therefore, 
he  was  bound  to  answer  questions  as  to  his  deal- 
ings, and  the  registrar  had  to  see  that  the  ques- 
tions related  to  the  debtor's  dealings  and  not  to 
the  dealings  of  other  persons.  For  that  purpose 
the  registrar  would  have  to  determine  whether 
the  questions  were  as  to  the  dealings  of  the  debtor. 
The  registrar  cannot,  however,  decide  any  question 
as  a  final  determination  of  that  question.  He 
cannot  finally  determine  whether  questions  are 
proper  or  not ;  the  position  is  the  same  as  upon  a 
commission  to  take  evidence,  where  the  commis- 
sioner has  to  decide  as  to  the  propriety  of 
questions,  but  his  determination  is  not  conclusive. 
So  in  cases  of  this  kind,  where  the  registrar,  for 
the  purpose  of  collecting  evidence  at  the  public 
examination,  determines  for  that  purpose  and  for 
that  time  whether  the  business  in  question  is  that 
of  the  debtor,  he  only  does  so  for  that  purpose 
and  for  that  time,  and  does  not,  by  so  doing, 
determine  that  question  for  any  other  purpose  or 
time.  When  the  matter  comes  before  the  court  for 
the  court  to  act  upon  the  evidence,  the  court  can  say 
that  the  registrar  was  mistaken.  That  is  not  an 
appeal  from  his  decision,  but  only  that  the  court 
does  not  act  upon  his  temporary  decision,  which 
was  not  a  final  decision.  That  this  is  so  is  clear 
from  the  provisions  of  rule  338,  which  provides 
that  "the  debtor  shall,  on  the  request  of  the 
official  receiver,  furnish  him  with  trading  and 
profit  and  loss  accounts,  and  a  cash  and  goods 
account,  for  such  period  not  exceeding  two  years 
prior  to  the  date  of  the  receiving  orier,  as  the 
official  receiver  shall  specify.  Provided  that  the 
debtor  shall,  if  ordered  by  the  ooiirt  so  to  do, 
furnish  such  accounts  as  the  court  may  order,  for 
any  longer  period.  If  the  debtor  fails  to  comply 
with  the  requirements  of  this  rule,  the  official 
receiver  shall  report  such  failure  to  the  court,  and 
the  court  shall  take  such  action  on  such  report  as 
the  court  shall  think  just."  If,  then,  the  debtor 
fails  to  comply  with  that  rule,  the  official  receiver 
raports  to  the  court,  and  the  court  makes  such 
order  as  it  thinks  just.  It  is  suggested  in  this 
case  that,  if  the  debtor  fails  to  furnish  the  accounts 
of  this  business,  the  court  must  commit  him  for 
contempt,  and  cannot  inquire  whether  the  business 
was  his  or  not.  But  rule  338  says  that  the  "  court 
shall  take  such  action  as  the  court  shall  think 
just."  The  court,  therefore,  has  the  widest  pos- 
sible powers  upon  such  an  application ;  the  inquiry 
before  the  court  is  not  an  appeal  from  the  order 
to  furnish  accounts,  but  is  another  stage  of  the 
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proceedings,  when  the  court  has  the  greatest 
powers.  All  the  objections,  therefore,  to  this 
order  fail.  It  is  said  that  this  order  compels  the 
debtor  to  furnish  accounts  of  a  business  which  is 
not  his  own,  and  that  the  court  will  not  hare 
power,  when  the  debtor  is  reported  for  fulure  to 
comply  with  the  order,  to  consider  whether  the 
business  is  his  or  not,  and  that  the  debtor  must 
get  the  accounts  even  of  a  business  which  belongs 
to  another  person.  That  is  saying  that  the  Legis- 
lature has  directed  a  man  to  do  something  which 
he  cannot  do,  and  which  is  absurd.  If  a  man  is 
ordered  to  give  accounts  of  a  business  which 
belongs  to  another,  he  will  reply  that  he  cannot 
do  so,  and  does  not  do  so.  It  is  not  intended  that 
he  should  do  so.  It  is  said  that  the  court  must 
commit  him,  if  he  has  not  furnished  the  accounts, 
because  the  registrar  ordered  him  to  do  so.  The 
court,  however,  is  "to  take  such  action  as  the 
court  shall  think  just."  I  have  no  doubt  but  that 
the  right  course  for  the  debtor  to  take,  if  he  still 
persists  that  the  business  is  not  bis,  is  to  say  that 
he  cannot  and  will  not  give  the  accounts.  When 
he  has  done  so,  if  the  court  believes  his  statement, 
the  court  will  do  that  which  is  just,  and  will  not 
commit  him.  The  objections  which  have  been 
raised  are  only  the  ingenious  objections  of  astute 
counsel,  and  raise  difficulties  which  cannot  reallT 
arise.  If  this  business  is  not  the  debtor's  he  will 
be  properly  treated  by  the  court.  This  supposed 
adjudication  of  the  registrar  is  only  a  temporary 
ruling  for  the  purposes  of  the  moment  in  relation 
to  the  questions  and  answers  at  the  public  ex- 
amination, and  for  no  other  purpose.  This  appeal 
fails,  and  must  be  dismissed. 

Smith,  L.J. — ^In  this  case  a  receiving  order 
was  made  against  the  appellant  in  1885,  and 
there  was  a  sitting  for  the  public  examination 
of  the  debtor.  The  public  examination  was 
adjourned  indefinitely.  Recently  the  debtor  was 
found  to  be  living  in  good  style,  and  the  public 
examination  was  pi-oceeded  with.  It  transpired 
that  the  debtor  was  apparently  carrying  on 
business  as  an  outside  stockbroker,  but  he  said 
that  the  business  belonged  to  his  wife,  and  that 
he  was  only  her  clerk.  The  registrar  having 
heard  the  evidence  of  the  debtor  upon  this  matter, 
thought  tiiat  he  ought  to  find  out  about  the 
assets  of  that  business.  So  far  the  registrar  was 
right.  It  has  been  admitted  on  behalf  of  the 
appellant  that,  if  he  had  admitted  at  the  public 
examination  that  the  business  was  his,  this  order 
to  furnish  accounte  would  have  been  properly 
made.  It  is  argued,  however,  that  because  the 
debtor  has  denied  that  the  business  is  his,  this 
order  could  not  be  made  in  spite  of  the  other 
evidence  elicited  from  the  debtor.  If  I  thoueht 
that  this  order  would  preclude  the  bankrupt  for 
ever  from  re-opening  the  question  as  to  this 
business,  I  should  consider  the  matter  differently. 
But,  as  the  Master  of  the  Bolls  has  pointed  out, 
this  ruling  by  the  registrar  during  the  inquiry 
that  there  was  a  prima  facie  case  that  this 
business  was  the  debtor's,  and  that  accounte  of  it 
must  therefore  be  furnished,  will  not  bind  the 
debtor  afterwards.  I  can  see  what  are  the  diffi- 
culties of  the  debtor.  He  must  make  up  his 
mind  whether  the  business  is  his  or  not.  If  he 
says  that  it  is  not,  and  refuses  to  give  the 
accounte,  he  may  have  to  go  to  prison.  If  the 
business  is  not  his,  and  the  accounts  are  not 
furnished,  the  judge  in  bankruptey  will,  under 


role  338,  make  snch  order  as  is  just.  This  order 
of  the  registrar  creates  no  estoppel  ag^ainst  the 
debtor,  and  if  the  business  is  shown  not  to  be 
his,  such  order  as  is  just  will  be  made,  and  no 
case  for  a  committal  will  be  shown.  This  app«l, 
therefore,  fails,  and  must  be  dismissed. 

Datet,  L.J. — The  way  in  which  this  caw 
strikes  me  is  this :  In  the  course  of  the  examina- 
tion of  the  debtor,  it  appealed  to  the  regiatrai' 
that  a  further  examination  was  reqoind  hj 
accounte  furnished  by  the  debtor,  and  tiu 
registrar  therefore  ordered  the  debtor  to  furnish 
certain  accounte.  I  think  that  this  order  inu 
part  of  the  examination  in  bankruptey.  That 
being  so,  there  was  no  final  adjudication  even  as 
between  the  debtor  and  the  official  receiver.  It 
has  been  rightly  admitted  on  behalf  of  the 
respondent  that,  if  the  debtor  refuses  to  give  these 
accounte,  he  can  show,  when  the  matter  comes 
before  the  court,  that  the  business  was  not  in 
fact  his.  If  that  be  so,  all  the  objections  of  the 
appellant  vanish.  Our  decision  is  based  upon 
the  assumption  that,  when  the  matter  comes 
before  the  court,  upon  non-compliance  by  the 
debtor  with  this  order,  it  will  be  open  to  the 
debtor  to  contest  the  question  whether  he  onzht 
to  give  these  accounts  or  not.  I  think  that  uis 
appeal  must  be  dismissed. 

Lord  EsHEB,  M.B.  — There  is  another  case 
which  will  illustrate  this.  When  a  judge  at  the 
trial  rules  as  to  a  particular  question,  ne  must 
often  determine  a  question  of  fact  for  that 
purpose.  Subsequent  evidence  may  show  that 
that  determination  of  fact  was  not  correct  In 
such  a  case  the  ruline  was  right  at  the  time  when 
it  was  made,  but  wat  does  not  preclude  that 
question  of  fact  &om  being  left  to  the  jnry  to 

^^'^^-  Appeal  dismimd. 

Solicitor  for  the  appellant,  James  Davit. 
Solicitor  for  the  respondent.   Solicitor  io  (ke 
Board  of  Trade. 


April  9  and  10. 

(Before  Lord  Ebheb,  lf.B..  Smith  and 

Davbt,  L.JJ.) 

Kent  v.  Wabd.  (a) 

APPEAL  FBOM  THE  QITEEIT's    BENCH  DITI8I0H. 

Solicitor  and  dient — Cogts — Taxation — Dubime- 
mentt  in  retpeet  of  buaineas  done  while  uneerli- 
fieaied — Attorneys  and  Solicitors  Act  1874(37 
&  38  Viet.  e.  CS), ».  12. 

The  Attorneys  and  Solicitors  Act  1874 provides,  &y 
sect.  12,  that  "  no  costs,  fee,  reward,  or  duAuTse- 
ment  on  account  of  or  in  relation  to  any  act  or 
proceeding  done  or  taken  by  any  person  icho  orb 
as  an  attorney  or  solicitor,  without  being  iviy 
qtudified  so  to  act,  shaU  be  recoverable  in  any 
suit  or  matter  by  any  person  or  persons  whom- 
soever." 

A  solicitor,  during  a  time  when  he  was  nolix^ 
qualified,  because  he  had  not  taken  out  a  eerlif- 
cote,  delivered  briefs  to  counsel,  and  the  triedMk 
place  during  that  period,  and  refreshers  becamt 
payable.  Aft«r  he  had  taken  out  his  eertifieaie  t* 
paid  fees  in  respect  of  tlwse  briefs  and  refreshen. 
Me  sued  his  client  to  recover  the  amount  ds* 
upon  his  bill  of  costs,  which  included  those  fen, 


(a)  Baported  by  J.  H.  Wiluahs,  Eiq.,  BuilaMr4t-Uv. 
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<tnd    judgment    vxw    given   for    the    amount 
■appearing  to  be  d%ie  upon  the  bill,  the  bill  to  be 
taxed. 
Meld  (reversing  the    judgment   of    the    Queen'e 
Bench  Division),  that  these  fees  VKre  *' disburse- 
ments on  account  of  or  in  relation  to  an  act  or 
proceeding  done  or  taJcen,"  while  the  solioitor  was 
not  duly  qualified,  and  that  they  ought  to  have 
been  strude  out  of  the  bill  on  taxation. 
This  ttos  an  appeal  by  the  defendant  Ward  from 
the  decision  of  the  DiTisional  Conrt  (Mathew  and 
Caye,   JJ.)  dismissing    the  defendant's    appeal 
from  chambers. 

The  plaintiff  had  acted  as  solicitor  for  the 
defendant  in  an  action  which  had  been  brought 
against  the  defendant,  and  brought  this  action  to 
recorer  the  amount  alleged  to  be  due  to  him  from 
the  defendant  npon  his  bill  of  costs. 

The  writ  in  this  action  was  indorsed  for  the  smn 
of  2782.  for  costs,  and  credit  was  given  for  142Z. 
paid  b^  the  defendant,  the  amount  alleged  to  be 
due  being  1362. 

One  of  the  defences  pleaded  was,  that  the  soli- 
citor had  not  cot  a  certificate. 

At  the  trial  before  Mathew,  J.,  it  appeared  that 
122.  had  already  been  taxed  off  the  oiU,  and  the 
learned  judge  gave  judgment  for  the  plaintifE  for 
1242.,  the  bm  to  be  taxed. 

Upon  taxation  it  a]ppeared  that  the  plaintiff  had 
not  renewed  his  certificate  in  the  year  1893  untU 
the  Slst  Dec. 

Solicitors'  certificates  are  granted  annually,  and 
expire  on  the  12th  Nov.  in  each  yeai-;  if  taken  out 
befoi-e  the  12th  Dec.  they  take  effect  as  if  they 
had  been  taken  out  on  the  12th  Nov.,  but  if  they 
are  taken  out  after  the  12th  Dec.  they  take  effect 
from  the  date  on  which  they  are  taken  out. 

The  Attorneys  and  Solicitors  "Act  1874  (37  &  38 
"Vict.  c.  68)  provides  : 

Sect.  12  No  co8tB,  fee,  reward,  or  diabnnement  on 
acooont  of  or  in  relation  to  any  aot  or  prooeeding  done 
or  taken  by  any  person  who  acts  as  an  attorney  or 
aolicitor  without  being  duly  qualified  so  to  aot,  shall  be 
reooverable  In  any  suit  or  matter  by  any  person  or 
peraons  whomsoever. 

For  the  purposes  of  this  section,  a  person  shall  be 
deemed  to  be  duly  qualified  to  aot  aa  an  attorney  or 
aolicitor  if  he  shall  have  in  force  at  the  time  at  which  he 
acts  aa  an  attorney  or  solioitor  a  duly  stamped  cettifi- 
«ato,  authorising  him  so  to  do. 

Four  items  in  the  plaintiff's  bill  of  costs  were 
for  fees  paid  to  counsel  in  Feb.  1894.  These  fees 
vnace  paid  in  respect  of  briefs  delivered  during  the 
period  between  Nov.  12  and  Dec.  31, 1893,  when 
the  plaintiff  had  not  got  a  certificate ;  two  of  the 
fees  were  fees  marked  on  the  briefs,  and  two  were 
for  refreshers  in  respect  of  the  trial  which  took 
place  during  the  above  period. 

The  defendant's  objections  to  these  items  were 
overruled,  and  the  Divisional  Court  (Mathew  and 
Cave,  JJ.)  dismissed  the  defendant's  appeal  upon 
the  ground  that  the  plaintiff  4iad  money  of  the 
defendant's,  which  h&d  been  paid  to  him  on 
account,  which  he  might  appropriate  to  these 
items. 

The  defendant  appealed. 

Marshall,  Q.C.  and  Oeorge  Wallace  for  the 
appellant. — These  fees  to  counsel  ought  to  have 
been  struck  out  of  the  bill  upon  taxation,  because 
the  briefs  were  delivered,  and  the  trial  took  place, 
during  the  period  when  the  solicitor  bad  not  got  I 


a  certificate.  The  fact  that  the  fees  were  paid 
after  the  solicitor  had  taken  out  his  certificate 
does  not  make  any  difference,  for  these  fees  were 
"  costs,  fees,  rewards,  or  disbursements  on  account 
of  or  in  relation  to  an  act  or  proceeding  done  or 
taken  "  while  the  solicitor  was  not  duly  qualified, 
within  the  meaning  of  sect.  12  of  the  Attorneys 
and  Solicitors  Act  1874  (37  &  38  Vict.  c.  68).  The 
"  act  or  proceeding  done  or  taken  "  on  account  of 
or  in  relation  to  wnich  these  fees  were  pud  was 
the  delivery  of  the  briefs.  It  is  clear  from  the 
affidavits  of  the  solicitor  himself  that  he  had  no 
money  of  the  appellant's  in  hand  out  of  which  he 
did  or  could  pay  these  fees. 

Muir  Machenxie  for  the  respondent. — This  is 
not  a  taxation  under  the  Solicitors  Acts  at  all, 
and  the  provisions  of  the  Act  of  1874,  sect.  12,  do 
not  apply.  The  defendant  submitted  to  judgment 
upon  the  bill  of  costs,  and  there  was  only  an 
ordinary  taking  of  accounts  between  the  parties. 
This  objection  could  not  then  be  taken  : 

S«  Jonet,  21  L.  T.  Bep.  N.  8.  482;  L.  Bep. 
9  Eq.  63. 
If  the  solicitor  has  been  paid  by  the  client  in 
respect  of  any  costs  or  disbursements  for  work 
done  while  the  solicitor  had  not  got  a  ceitificate, 
the  client  cannot  get  that  money  back  upon 
taxation  : 

PuUalove  v.  Carter,  6  L.  T.  Bep.  N.  S.  653;  12 
C.  B.  N.  S.  246. 
That  was  a  decision  under  the  Solicitoi-s  Act  1843, 
but  as  between  solicitor  and  client  the  provisions 
of  that  Act  and  of  sect.  12  of  the  Act  of  1874  are 
the  same.  The  solicitor  had  a  right  to  allocate 
to  these  items  part  of  the  money  which  he  received 
from  his  client  on  account,  and  thus  to  treat  them 
as  paid: 

Arnold  v.  Mayor  of  Poole,  4  M.  A  G.  860,  897. 
These  disbursements  were  made  at  a  time  when 
the   solicitor  had  taken  out  his  certificate,  and 
therefore  the  provisions  of  sect.  12  of  the  Act  of 
1874  do  not  apply. 

Marshall,  Q.C  was  not  heard  in  i-eply. 

Lord  EsHEB,  M.B. — I  think  that  the  meaning 
of  the  judgment  of  Mathew,  J.  at  the  trial  is 
quite  clear.  It  meant  this,  that,  i£  the  bill  of 
costs  stood,  the  plaintiff  was  entitled  to  judgment 
for  1242. ;  that  thera  was,  however,  a  dispute  in 
respect  of  some  of  the  disbursements,  whether 
the  plaintiff  could  recover  them ;  that  question 
was  to  be  decided  by  the  master ;  if  there  were 
any  disbursements  which  the  plaintiff  could  not 
recover,  then  the  amount  of  the  judgment  was  to 
be  reduced  pro  tanto.  That  was  the  meaning  of 
the  judgment  for  a  certain  amount,  the  bill  of 
costs  "  to  be  taxed."  The  bill  of  costs  was  to  be 
taxed  as  if  the  taxation  was  taking  place  before 
any  action.  This  bill  of  costs,  therefore,  upon 
which  the  plaintiff  was  suing  as  a  solicitor  for 
work  done,  and  for  disbursements  made  as  a 
solicitor,  was  sent  to  the  master  to  be  taxed  as  a 
solicitor's  bill.  As  to  the  disbursements  charged 
in  the  solicitor's  bill,  what  is  the  legal  effect  of 
dlBbursements  P  If  the  solicitor  has  no  particular 
authority  from  his  client  to  make  disbursements, 
what  authority  has  he?  Disbursements  are 
money  paid '  on  behalf  of  the  client.  If  the 
solicitor  has  no  express  authority,  yet  he  can 
recover  for  disbursements,  because  the  law  implies 
from  his  character  as  a  solioitor    that  he  has. 
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authority  to  make  them  for  his  client.  If  he 
makes  disbursements  when  he  is  not  a  solicitor, 
and  has  no  express  authority,  there  is  no  saoh 
implied  authority.  He  cannot  then  recover  the 
disbursements  as  a  solicitor,  or  in  any  other 
capacity,  because  he  had  no  authority,  express  or 
implied,  to  make  them.  What  then  is  the  position 
of  this  solicitor  as  to  certain  claims  which  are  in 
dispute  P  He  delivered  briefs  as  a  solicitor  when, 
though  he  was  a  solicitor,  he  had  not  got  a 
certificate.  A  solicitor  has  one  month's  grace 
within  which  to  take  out  his  certificate,  but  this 
solicitor  did  not  take  out  his  certificate  within 
that  month,  but  afterwards.  His  certificate, 
therefore,  took  effect  from  its  date.  He  was, 
therefore,  an  uncertificated  solicitor  until  be  took 
out  his  certificate.  Could  he,  during  that  time, 
act  as  a  solicitor  ?  I  think  not,  and  uiat  he  could 
not  make  anyone  liable  to  him  as  a  solicitor ;  he 
would  be  liable  to  a  penalty  for  acting  as  a 
solicitor.  In  this  case,  then,  acts  were  done  by 
the  solicitor  during  the  period  when  he  was 
uncertificated ;  he  delivered  briefs,  and  the  time 
for  refreshers  becoming  payable  occurred  during 
that  period.  Therefore,  if  he  was  a  certificated 
solicitor  when  the  disbursements  were  made,  yet 
they  were  disbursements  "on  account  of  or  in 
relation  to  "  an  act  done  by  him  while  he  was 
not  duly  qualified,  within  the  meaning  of  sect.  12 
of  the  Solicitors  Act  1874.  It  is  clear  then  that 
he  cannot  recover  those  disbursements,  and  in 
this  action  he  has  sued  as  a  solicitor  to  recover 
them.  It  is  argued  on  his  behalf  that,  even  if  he 
could  not  recover  these  disbursements  in  an 
action,  yet  money  has  been  paid  to  him  bT  the 
client  on  account  generally,  and  that  he  has  a 
right  to  allocate  that  money  to  any  items  of  his 
claim  which  he  chooses,  and  that  be  has  done  so 
in  respect  of  these  disbursements.  If  it  were  true 
that  money  was  paid  to  him  generally  on  account, 
I  am  of  opinion  that  he  cannot  allocate  any  part 
of  that  money  to  items  which  he  coidd  not  recover 
from  his  client.  I  doubt  whether  the  rule  about 
appropriating  payments  applies  at  all  to  such  a 
case.  Therefore,  even  if  money  was  paid  to  him 
on  account  generally,  he  cannot  appropriate  any 
part  of  it  to  these  items.  But  even  if  money  was 
paid  to  him  on  account  generally,  he  has  not,  in 
fact,  appropriated  any  part  of  it  to  these 
items.  That  is  only  now  suggested.  It  seems 
to  me,  therefore,  clear  that  this  appeal  must 
succeed,  and  these  items  be  disallowed,  and  the 
amount  of  the  judgment  for  the  plaintiff 
be  reduced  accordingly.  The  appeal  must  be 
allowed. 

Smith,  L.J. — This  is  an  action  by  a  solicitor 
upon  a  bill  of  costs  to  recover  a  sum  due  to  him 
as  a  solicitor.  The  action  was  tried  before 
Ifatbew,  J.,    and   he   gave    judgment  for  the 

Plaintiff  for  1242.,  the  bill  of  costs  to  be  taxed, 
'hat  was  the  ordinary  course.  The  bill  of  costs 
went  to  taxation,  and  391.  waa  taxed  off.  The 
defendant  asked  that  a  further  amount  of  162. 
should  be  taxed  off,  because  the  solicitor  was 
uncertificated  during  a  certain  period.  That  is 
the  sole  question  upon  this  appeal.  The  Divisional 
Court  decided  that  the  sobcitor  was  entitled  to 
retain  these  four  items,  and  we  have  to  decide 
whether  they  were  right.  The  Solicitors  Act  1874 
provides,  by  sect  12,  that  "  no  costs,  fee,  reward, 
or  disbursement  on  account  of  or  in  relation  to 
amy  act  or  proceeding  done  or  taken  by  any  person 


who  acts  as  a  solicitor  without  being  duly  qualified 
so  to  act,  shall  be  recoverable  in  any  suit  or 
matter  by  any  person  or  persons  whomsoever." 
and  that  a  person  is  duly  qualified  if  he  has  a 
certificate:  What  are  the  facts  of  this  caae? 
During  a  certain  period  this  solicitor  had  no 
certificate.  The  four  items  in  dispute  were  fees 
paid  to  counsel,  two  of  them  being  refrediers; 
the  briefs  were  delivered,  and  refreshers  marked, 
or  at  any  rate  payable,  during  that  period.  The 
payment  of  these  fees  was  not  made  until  after 
the  solicitor  had  got  his  certificate.  The  question 
is  whether  these  fees  were  "  disbursements  on 
account  of  or  in  relation  to  an  act  done  "  while 
the  solicitor  was  not  qualified.  I  am  clearly  of 
opinion  that  they  were.  In  respect  of  these  acts 
done  when  the  solicitor  had  not  a  certificate,  it  is 
said  that  he,  having  received  money  on  aoconnt 
generally,  was  entiued  to  allocate  a  part  of  it 
to  these  items.  It  is  not  necessaiy  to  decide 
whether  he  could  do  so  or  not,  for  he  never  ia 
fact  did  so.  I  think,  therefore,  that  the  decision 
of  the  Divisional  Court  was  wrong,  and  that  the 
appeal  must  be  allowed. 

Davey,  L.J. — The  circumstances  of  this  case 
are  as  follows:  A  solicitor  sues  to  recover  the 
amount  of  a  bill  of  costs.  That  bill  contains  four 
items  which  are  now  in  dispute.  The  solicitor  is, 
therefore,  seeking  to  recover  those  four  items  in 
the  action.  Upon  the  writ  he  gives  credit  for 
1422..  and  a  further  122.  is  deducted  at  the  trial. 
At  the  trial  judgment  is  given  for  the  solicitor  for 
1242.  subject  to  taxation.  That  is,  there  is  judg- 
ment for  the  whole  amount  of  the  bill,  including 
these  four  items,  after  deducting  the  above 
amounts.  What  is  the  meaning  of  that  judgment  ? 
In  my  opinion  it  is  a  judgment  for  the  amount  of 
the  claim,  subject  to  reduction  by  the  disallow- 
ance on  taxation  of  all  such  items  in  the  bill  of 
costs  as  are  not  properly  recoverable  in  the  action. 
Upon  the  taxation  the  whole  biU  of  costs  is 
brought  in  by  the  solicitor  and  submitted  to  the 
master  for  taxation;  it  contains  the  four  items 
now  disputed;  if  those  four  items  are  not  pro- 
perly recoverable  in  the  action  the  master  ought 
to  have  struck  them  out.  Were  those  items  pro- 
perly recoverable  against  the  defendant  in  this 
action  ?  Sect.  12  of  the  Solicitors  Act  1874  has 
been  already  referred  to,  and  I  will  not  read  it 
again.  I  am  of  opinion  that  the  "  act  or  proceed- 
ing on  account  of  or  in  relation  to  which  "  these 
fees  were  paid  was  the  delivery  of  the  briefs  or 
instructions  to  appear.  I  think  that  refreshers 
become  due,  as  counsel's  fees,  upon  the  delivery 
of  the  briefs  subject  to  the  happening  of  the 
evente  upon  which  refreshers  do  become  payable, 
that  is,  the  lasting  of  the  trial  beyond  a  certain 
time ;  or  they  become  payable  when  the  trial  does 
so  last.  In  any  case,  here  the  act  or  proceeding 
took  place  while  this  solicitor  had  no  certificate, 
and  therefore  he  cannot  recover  the  toburae- 
ments,  whenever  the  paymente  were  actually 
made,  in  respect* of  those  acts  or  proceedings. 
The  other  point  i-aised  by  the  respondent  is,  that 
payments  were  made  to  him  on  account  generally, 
and  I  will  assume  that  that  was  so.  The  solicitor 
then  says  that  he  will  allocate  a  part  of 
these  paymente  to  these  disputed  items.  It  is 
unnecessary  to  decide  whether  he  can  do  so.  I 
am  inclined  to  agree  with  the  Master  of  the  Bolls 
that  a  solicitor  cannot  allocate  payments  on 
account  to  items  which  are  not  recoverable  from 
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hia  client.  Here  any  auch  claim  mnst  fail  because 
of  the  form  of  the  claim  in  the  action  and  of  the 
judgment,  and  because  the  bill  which  had  to  be 
taxed  under  the  judgment  contains  these  items ; 
«nd  also  because  the  evidence  shows  that  the 
solicitor  never  did  so  allocate  any  of  the  money 
paid  on  account,  and  never  meant  to  do  so.  I 
tigree  that  the  appeal  must  be  allowed. 

Appeal  (dloteed. 

Solicitor  for  the  appellant,  H.  8.  Bridge. 

Solicitor  for  the  respondent,  BottUer. 


Saturday,  April  14. 

(Before   Lord  Esheb,   M.B.,  Lindlst,  Lopxs, 

Eay,  Smith,  and  Sayet,  L.JJ.) 

B*  HoLLOWAT ;  Ex  parte  Pallistxb.  (a) 

APPEAL   FBOM    THE    QUEEN'S    BENCH    DIVISION 
Practice — Originating  aumnume — Summons  for  an 
order  upon  a  solicitor  to  deliver  up  papers. 

A  tvnmnons  for  an  order  upon  a  solicitor  to  deliver 
up  papers  to  his  client,  not  taken  out  in  any 
pending  proceeding,  is  not  an  "originating 
suTnmons." 

This  was  an  appeal  bj  W.  Hollowaj  from  an 
order  of  the  Divisional  Court  (Mathew  and  Cave, 
JJ.)  refusing  to  set  aside  an  order  for  delivery 
up  of  papers  by  the  appellant  to  his  client  the 
respondent. 

The  appellant,  Holloway,  was  retained  as  soli- 
citor for  the  respondent,  Pallister,  in  an  action  of 
BymiUy.  Pallister. 

Pallister  having  changed  his  solicitor,  took  out 
a  summons  in  the  following  terms  : 

In  the  High  Court  of  Jiutioe,  Qaeen's  Bench  Diviaion, 
— In  the  matter  of  W.  Holloway,  one  of  the  aolioitora 
of  the  Supreme  Court. — Let  all  parties  oonoemed 
attend  the  master  in  chambera  at  the  Central  Office  of 
the  Boyal  Coorts  of  Jnstioe,  on  Wednesday  the  Slst 
January,  on  the  hearing  of  an  application  on  the  part  of 
John  Pallister  that  the  above-named  William  Holloway 
^  within  f oar  days  after  servioe  of  the  order  to  be  made 
hereon,  deUver  np  on  oath  ...  all  deeds,  papers, 
and  writinga  whatsoever  in  hia  onstody  or  power  belong- 
ing to  the  H>pUaaiit.— Dated  27th  day  of  Jan.  1884.— To 
William  Holloway. 

This  summons  was  taken  out  under  the  Soli- 
ctors Act  1843  (6  &  7  Vict.  c.  73),  s.  37,  which 
provides  that. 

It  shall  be  lawfnl  for  the  said  respectiTe  courts  and 
judges,  in  the  same  cases  as  they  are  respectively 
aathoriaed  to  refer  a  bill  which  has  been  so  as  aforesaid 
delivered,  sent,  or  left,  to  make  snoh  order  for  the 
delivery  by  any  attorney  or  soUcitor,  or  the  ezeoator, 
•dminiatiator,  or  assignee  of  any  attorney  or  soUoitor, 
of  aneh  bill  as  aforesaid,  and  for  the  deUvery  np  of  deeds, 
doonmenta,  or  papers  in  hia  possession,  custody,  or 
power,  or  otherwise  tonching  the  same,  in  the  same 
manner  as  has  heretofore  been  done  as  regards  sooh 
attorney  or  aoUcitor,  by  snch  conrta  or  jadgea  respec- 
tively, where  any  snoh  business  had  been  transacted  in 
the  court  in  which  snch  order  was  made. 

HoUoway  objected  that  this  summons  was  an 

"originating  summons,"  and  that  he  ought  to 

have  eight  cbys  within  which  to  appear. 

The  Rules  of  the  Supreme  Court  1883  provide : 

Order  LXXI.,  r.  1. — "  Originating  aommons  "  meana  a 

(a)  Beported  by  J.  H.  WiLUAXS,  Esq.,  Barrtatar-st-Law. 


aommona  by  whioh  prooeedinga  are  commenced  withont 
writ. 

Order  LrV.,r.4b  (Nov.  1893). — An  originating  summons 
ahall  be  m  the  form  No.  1,  A,  B,  C,  or  D,  Appendix  K, 
with  snch  variations  as  oircnmstanoea  may  require.  It 
ahall  be  prepared  by  the  applicant  or  his  solicitor,  and 
ahall  be  sealed  in  the  Centitil  Office  .  .  .  and  when 
ao  aealed  ahall  be  deemed  to  be  issoed.  The  person 
obtaining  the  summons  shall  leave  at  the  Oentntl  Office 
.  .  .  a  copy  thereof,  which  shall  be  filed  and  atamped 
in  the  manner  required  by  law. 

Bnle  4e.  The  parties  served  with  an  originating 
snmmona  shall,  before  they  are  heard,  enter  appearances 
in  the  Central  Office  .  .  .  and  give  notice  thereof. 
A  party  so  served  may  appear  at  any  time  before  the 
hearing  of  the  summons.  If  he  appears  at  any  time 
after  the  time  limited  by  the  summons  for  appearance 
he  shall  not,  unless  the  court  or  a  judge  shall  other- 
wiae  order,  be  entitled  to  any  further  time  for  any 
pnrpoae  than  if  he  had  appeared  aooording  to  the 
anmmona. 

Bvde  id.  The  day  and  hour  for  attendance  under  an 
originating  summona  shall,  after  appearance,  be  fixed 
by  notice,  aealed  with  the  seal  of  the  Central  Office 
in  the  case  of  a  summons  issued  in  the  Queen's 
Bench  Division.  .  .  .  The  notice  shall  be  served 
on  the  defendant  or  respondent  by  delivering  a  oopy 
thereof  at  the  address  for  service  named  in  ti>e 
memorandum  of  appearance  of  snch  defendant  or 
respondent  not  leas  than  fonr  olear  days  before  the 
retom  day.  . 

Bnle  4«.  Every  summons,  not  being  an  originating 
summons,  shall  be  served  two  clear  days  before  the 
return  thereof,  unless  in  any  case  it  shall  be  otherwise 
ordered.  Provided  that  in  case  of  summonses  for  time 
only,  the  summons  may  be  served  on  the  day  previous 
to  the  return  thereof. 

According  to  the  form  in  the  appendix  an 
appearance  is  to  be  entered  within  eight  dajrs. 

Order  LIVa.  (Nov.  1893),  r.  1.— In  any  division  of 
the  High  Court,  any  peraon  claiming  to  be  interested 
nnder  a  deed,  will,  or  other  written  inatmment,  may 
apply  by  originating  summons  for  the  determination  of 
any  question  of  construction  arising  nnder  the  instru- 
ment, and  for  a  declaration  of  the  rights  of  the  persons 
interested. 

The  master  made  an  order  upon  the  solicitor  to 
deliver  up  the  papers,  which  was  affirmed  by 
Grantham,  J.  at  chambers,  and  by  the  Divisional 
Court  (Mathew  and  Cave,  JJ.). 

Holloway  appealed. 

H.  Newson  for  the  appellant. — This  summons  is 
not  taken  out  in  the  action  of  BymUl  v.  Pallister, 
but  is  a  summons  which  commences  the  proceed- 
ings against  the  solicitor  under  sect.  37  of  the 
Smioitors  Act  1843.  It  is  therefore  an  "origi- 
nating summons,''  and  has  not  been  propeny 
issued;  under  an  originating  summons  the  respon- 
dent has  eight  days  within  which  to  appear,  but 
this  summons  gave  only  two  dear  days'  notice. 
In  Order  LXXL,  r.  1,  an  originating  summons  is 
defined  thus  :  "  Originating  summons  means  a 
summons  bv  which  proceedings  are  commenced 
without  wnt."  The  Judicature  Act  1873,  in 
sect.  100  defines  "  action  "  to  "  mean  a  civil  pro- 
ceeding commenced  by  writ,  or  in  such  other 
manner  as  may  be  prescribed  by  rules  of  court." 
In  1883  the  originating  summons  was  first  intro- 
duced into  the  rules,  and  by  the  Rules  of  Nov. 
1893  it  is  made  clear  that  an  originating  summons 
can  be  taken  out  in  the  Queen's  Bench  Division. 
All  civU  proceedings,  therefore,  are  now  com- 
menced by  writ  of  summons  or  by  originating 
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Btuniuons,  and  all  ciyil  proceedings  mnst  be  com- 
menced in  one  of  those  two  wajs : 

Re  Pawtitt ;  Oalland  t.  Burton,  53  L.  T.  Bep.  N.  S. 
271 ;  L.  Bep.  30  Ch.  Div.  231 ; 

Be  Vardon'e  Trutt$,  55  L.  J.  259,  Ch. 

In  a  case  of  this  kind,  the  client  can  commence  an 
action  against  the  solicitor  bj  writ  of  summons, 
or  commence  proceedings  by  on  originating 
summons.  [Da vet,  L. J.  refeired  to  rule  7  of  the 
Central  Office  Practice  Rules.]  This  summons 
cannot  be  amended  so  as  to  make  it  an  originating 
summons,  or  so  as  to  make  it  a  summons  in  a 
pending  proceeding : 

Anlaby  T.  Prmtoriut,  58  L.  T.  Bep.  N.  S.  671 ;  20 
Q.  B.  IHt.  764. 

EDavet,  L.J.  referred  to  the  order  as  to  Supreme 
)ourt  Fees  1884,  where  in  the  schedule  No.  7  this 
appears:  "On  sealing  or  issuing  an  originating 
summons  under  the  Act  6  <fe  7  Vict.  o.  73,  for  the 
taxation  of  a  solicitor's  bill  of  costs  'mthin  twelve 
months  after  deliveiy,  or  delivery  of  a  bill  of  costs 
by  a  solicitor,  including  the  order  to  be  made 
thereon,  10»."] 

E.  Tindal  AUnneon,  Q.O.  and  IF.  Howland 
Jackson  for  the  respondent. — This  summons  is  in 
the  ordinary  form  which  has  always  been  adopted 
and  used  for  applications  under  sect.  37  of  the 
Solicitors  Act  1843.  All  applications  for  the  pur- 
pose of  compelling  a  solicitor  to  do  that  which  he 
ought  to  do  as  a  solicitor  have  always  been  made 
in  this  form,  whether  the  application  is  made 
under  the  Act,  or  asks  the  court  to  exercise  its 
ordinary  and  inherent  jurisdiction  over  its  officers : 
(see  the  notes  to  sect.  37  of  the  Solicitors  Act 
1843  in  Chitty 's  Statutes.)  Proceedings  commenced 
by  originating  summons  are  the  same  as  an  action 
commenced  by  writ  of  summons.  This  kind  of 
proceeding  is  not  an  action,  or  in  the  nature  of  an 
action,  and  an  originating  summons  is  not  the 
proper  way  of  applying  for  an  order  upon  a  soli- 
citor.   IThey  were  stopped  by  the  Court.] 

H.  Newson  replied. 

Lord  EsHEB,  M.R. — ^It  is,  no  doubt,  possible  io 
find  discrepancies  in  these  orders  and  i-ules,  and  it 
is  impossible  that  it  should  be  otherwise.  Diffi- 
culties do  arise  in  these  rules,  owing  to  the 
infirmity  of  language  and  expression.  I  think, 
however,  that  there  is  no  doubt  as  to  the  intention 
of  the  rules  in  this  case.  The  definition  of  an 
"  originating  summons  "  may  not,  perhaps,  be  a 
very  happy  one.  It  is  as  follows :  " '  Originating 
summons  means  a  summons  by  which  proceed- 
ings are  commenced  without  writ."  Perhaps  it 
would  have  been  better  to  say  that  an  "originating 
summons  "  is  that  mode  of  commencing  an  action 
which  is  allowed  instead  of  a  writ  of  summons. 
That  was  what  was  meant.  When  we  look  at 
what  was  the  former  practice,  that  is  clear. 
When  the  expression  "  originating  summons  "  was 
used  as  applicable  to  proceedings  at  common  law, 
it  was  then  a  well-known  thing  in  the  Chancery 
Division,  as  a  shorter  and  less  expensive  mode  of 
commencing  proceedings.  It  was  a  procedure 
invented  for  the  purpose  of  coming  cheaply  and 
quickly  before  the  court  when  the  point  to  be 
decided  was  a  short  one.  After  that  procedure 
had  been  used  in  Chancery  for  many  years,  and 
when  the  judges  wei-e  trying  to  shorten  and  sim- 
plify the  procedure  of  aU  the  courts,  they  desired 
to  introduce  this  procedure  by  "  originating  sum- 


mons," which  had  worked  weU  in  Chancery,  into 
the  Queen's  Bench  Division.  That  was  the  inten- 
tion of  these  rules,  and  I  think  that  the  subject- 
matter  of  these  rules  shows  that  the  meaning  oi 
"  originating  summons  "  is  a  summons  by  which 
an  auction  is  commenced  when  it  is  not  com- 
menced by  a  writ  of  summons.  This  summons, 
therefore,  is  not  an  "  originating  summons "  at 
all,  and  none  of  the  ndes  applicable  to  an 
"originating  summons"  are  applicable  to  this 
case.  The  summons  under  the  Solicitors  Act 
1843  remains  the  same  as  it  always  was  before, 
and  is  not  affected  by  these  rules.  I  am  of 
opinion,  therefore,  that  this  appeal  must  be 
dismissed. 

LiNDLET,  liJ. — I  have  no  doubt  that  this 
is  not  an  "originating  summons,"  and  that  no 
one  would  ever  think  that  it  was,  were  it  not  for 
the  language  of  Order  LXXL,  r.  1,  which 
defines  an  "originating  summons."  The  argu- 
ment of  the  appellant  is  founded  upon  the 
theory  that  every  summons  is  an  "originating 
summons"  which  commences  proceedings.  The 
expression  "  originating  summons  "  started  tdtbet 
the  Chanceiy  Jurisdiction  Act  1852  (15  &  16  Yict 

c.  86),  s.  45,  when  for  a  "  bill "  there  was  substi- 
tuted in  some  cases  a  shorter  form  of  proceeding ; 
in  certain  easy  cases  a  suit  was  commenced  by  a 
summons  originating  in  chambers.  That  was  the 
origin  of  the  expression.  What  is  an  "originating 
summons  P  "  It  was  a  method  of  commencing  a 
suit  in  Chancery  by  a  summons  in  chambers  in- 
stead of  by  "  biU.'  Under  the  Judicature  Acts 
there  are  two  classes  of  writs  for  commenciaK 
proceedings — ordinary  writs  of  summons,  tma. 
these  originating  things  in  chambers.  That  is 
the  real  meaning  of  the  expression  "  originating 
summons."  The  Orders  and  Kules  of  1875  did  not, 
generally  speaking,  apply  to  the  Chancery  Divi- 
sion, but  the  Rules  of  1^3  did  so.  In  the  latter 
rules  we  find  the  "  ori^nating  summons  "  intro- 
duced and  defined.  What,  then,  is  the  meaning 
of  "  originating  summons  ? "  It  does  not  mean 
every  summons  which  originates  proceedings,  but 
a  summons,  instead  of  a  writ  of  summons,  to 
institute  a  suit  or  action.  In  1883  and  afterwards 
the  cases  in  which  proceedings  commenced  by 
that  mode  of  procedure  increased,  as  appears 
from  Order  Lv.  Down  to  Nov.  1883  no  one 
called  a  summons  to  tax,  or  a  summons  calling  on 
a  solicitor  to  deliver  up  papers,  an  "  originating 
summons,"  except  in  the  one  instance  in  the  Order 
as  to  Supreme  Court  Fees  1884,  and  I  cannot 
understand  how  that  got  there.  In  1893  rules 
were  made  to  extend  that  Chancery  procedure  to 
the  Queen's  Bench  Division,  where  the  "origi- 
nating summons  "  was  then  unknown.  That  was 
Order  LIVa.,  and  the  matter  is  quite  clear  when 
that  is  read  before  Order  LIV.,  rr.  4a,  b,  e,  and 

d,  for  it  shows  why  the  latter  rules  sometimes 
expressly  mention  the  Queen's  Bench  Diviaion. 
Wnat,  then,  is  the  meaning  of  an  "  originating 
summons  P  "  It  is  precisely  the  same  as  before, 
and  has  not  been  altered  by  the  Rules  of  1883  and 
1893.  The  argument  that  this  is  an  "originating 
summons  "  is  founded  entirely  upon  the  unfor- 
tunate obscurity  of  the  definition  in  Order  LXXI., 
r.  1.    The  appeal  fails,  and  must  be  dismissed. 

LoPKS,  L.J. — I  agree. 

Kat,    L.J.  —  Summonses   come    under  three 
heads:    (1)  a   summons   taken  out  in  pen£ng 


Digitized  by 


Googk 


June  30,  1894.] 


THE  LAW  TIMES. 


[Vol.  MX.,  K.  S.-617 


Ct.  o»  App.] 


CotTLSOIT  V.  DlBBOBOTTOH. 


[Ot.  op  App. 


proceedings,  whicli  is  not  an  "  originating  sum- 
mons  " ;  (2)  a  summons  taken  out  to  originate  a 
matter,  instead  of  a  bill  in  Ohancery  or  a  writ  of 
BTimmons,  wliich  is  properly  an  "originating 
Bummons  " ;  (3)  a  third  class  of  summons  to  whicn 
this  summons  beloi^.  This  summons  iras  taken 
out  to  obtain  an  or&r  upon  a  solicitor  to  deliyer 
up  papers  belon^g  to  nis  client.  It  is  a  sum- 
mons which  onnnates  the  proceedings  against 
the  solicitor.  This  proceeding  is  xmder  the 
general  jurisdiction  of  the  Queen's  Bench  Divi- 
sion, under  statutes,  or  its  inherent  jurisdiction, 
against  a  solicitor,  to  compel  him  to  deliver  np 
papers.  Is  this  class  of  summons,  which  is  not 
taken  out  in  a  pending  action  or  proceeding,  and 
does  not  commence  an  action  when  it  is  taken 
ont,  because  this  proceeding  is  not  an  action,  an 
"  originating  summons  "  ?  I  have  come  to  the  con- 
clusion that,  in  these  roles,  an  "orig^ating 
summons "  does  not  mean  a  summons  of  this 
kind,  but  means  only  an  originating  summons  of 
the  same  kind  as  formerly.  The  appeal  must  be 
dismissed. 

Smith,  L.J. — The  argument  of  the  appellant 
is,  that  every  summons  which  is  not  taken  out  in 
an  action  is  an  "  originating  summons "  within 
the  meaning  of  these  rules.  It  is  clear  that  that 
argument  is  not  a  good  one.  The  argument  is 
founded  upon  the  definition  of  "  originating  sum- 
mons "  given  in  Order  LXXL,  r.  1.  I  read  that 
definition  thus :  an  "  originating  summons " 
means  a  summons  by  which  proceedings  are 
commenced  without  a  writ,  wnich  otherwise 
would  have  to  be  commenced  by  writ. 

Davbt,    L.J.  —  I   agree,   and   for   the   same 

'*****'''■  Appeal  di»mi»»ed. 

Solicitor  for  the  appellant,  in  person. 
Solicitors   for  the  respondent,    Leetmith   and 
Munby. 


Friday,  April  20. 

(Before  Lord  Esheb,  M.B.,  Smith  and 

Datbt,  L.JJ.) 

GoiriAON  V.  DiBBOBOiraH.  (a) 

APPLICATION  FOB  A  NEW  TBIAL. 

Practice — Trial — Witness  eaUed  by  judge — Sight 
of  eross-examinationi— Discretion  of  judge. 

If  the  judge  at  a  trial  eaMs  as  a  witness  a  person 
tcho  has  not  been  edUed  by  either  side,  counsel 
have  no  right  to  cross-examine  such  vfilness ;  but 
if  such  vntness  gives  any  evidence  which  affects 
either  party,   the  judge  vjill  generally,  in  the 
exercise  of  his  discretion,   give  leave  to  cross- 
examine  upon  such  evidence,  hut  not  to  cross- 
examine  at  large. 
This  was  an  application  by  the  plaJntifE  for  jndg- 
ment  or  for  a  new  trial  on  appeal  from  the  verdict 
and  judgment  at  the  trial  before  Bruce,  J.  and  a 
jury  in  Middlesex. 

The  plaintiff  sued  the  defendant  to  recover 
damages  for  false  imprisonment  and  malicious 
prosecntion. 

The  action  was  tried  before  Bruce,  J.  and  a 
jury.  At  the  close  of  the  defendant's  case  the 
jory  expressed  a  wish  that  the  defendant's  son, 
who  had  not  been  called  as  a  witness  by  either 

(•)  Beportad  by  J.  R  WiiUAllS,  Eiq.,  ButltMMM-Ii»w. 


party,  should  give  some  evidence.  Thereupon 
the  learned  judge  called  the  defendant's  son  as  a 
witness,  and  he  was  asked  certain  questions. 
Counsel  for  the  plaintiff  desired  to  cross-examine 
this  witness,  but  was  not  permitted  to  do  so.  The 
answers  given  by  this  witness  were  not  material 
to  any  issue  in  the  case. 

The  jury  having  answered  certain  questions 
left  to  them  by  the  judge,  the  judge  entered  a 
verdict  and  judgment  for  the  defendant. 

The  plaintiff  applied  for  a  new  trial  upon  the 
ground,  among  otners,  that  her  counsel  ought  to 
have  been  permitted  to  cross-examine  the  witnesa 
called  by  the  judge. 

Warburton  and  Sydney  Knox  for  the  appellant. 

Candy,  Q.C.  and  Calvert  for  tlie  respondent. 

Lord  Esheb,  M.B. — I  am  of  opinion  that  we 
ought  not  to  interfere  with  this  verdict.  It  has 
h&ea  argued  that  the  trial  of  this  case  miscarried 
because  the  learned  judge  did  something  which 
had  never  been  done  before,  and  was  so  wrong  in 
doing  so  that  the  trial  was  unsatisfactory.  What 
did  the  learned  judge  do  P  The  case  as  against 
the  defendant  had  nothing  whatever  to  do  with 
the  question  whether  the  puuntiff  was  innocent  or 
g^ty  of  the  crime  with  which  she  had  been 
charged.  It  was  not  alleged  in  this  case  that  she 
was  guilty,  and  she  had  not  got  to  prove  her  inno- 
cence. It  had  been  said  that  the  defendant's  son 
might  have  been  called  as  a  witness  upon  that 
question  ;  but  the  only  question  at  issue  was  as  to 
what  was  in  the  defendant's  mind.  That  was  the 
only  question  upon  the  case  as  to  false  imprison- 
ment ;  so  also  on  the  case  as  to  malicious  prosecu- 
tion. Unless  the  son  could  have  been  got  to  say 
that  he  had  told  the  defendant  that  he,  and  not 
the  plaintiff,  had  taken  the  money,  he  had  no 
material  evidence  to  give.  This  is  not  the  first 
time  that  this  course  has  been  taken  by  the  judge 
at  the  trial  when  a  particular  witness  has  not  been 
called  by  either  side,  and  the  judge  or  the  jury 
has  thought  that  he  could  help  to  elucidate  the 
truth.  It  has  been  done  frequently  when  the 
witness  is  present  and  the  judge  tlunks  that  he 
will  help  to  bring  out  the  truth.  When  the  judge 
does  call  a  witness  in  such  a  case  he  examines  him 
himself,  and  does  not  allow  counsel  on  either  side 
to  examine  him  in  chief.  Counsel  on  either  side 
has  no  right  to  cross-examine  such  a  witness  with- 
out the  leave  of  the  judge.  If  the  witness  so 
called  bjr  the  judge  says  anything  material  to  the 
issue  which  tells  against  either  party,  the  judge 
will,  as  a  rule,  allow  counsel  to  cross-examine  him, 
but  that  is  a  matter  for  the  discretion  of  the  judge. 
In  such  cose,  however,  the  judge  will  only  allow 
cross-examination  upon  the  answer  which  haa 
been  given,  but  will  never  allow  a  general  cross- 
examination  of  a  fishing  character.  The  learned 
judge,  therefore,  was  not  wrong,  but  was  right  in 
not  allowing  cross-examination  of  this  witness, 
because  the  answers  which  he  gave  were  quite 
immaterial  to  the  issue. 

Smith,  L.J. — At  the  end  of  the  case  the  son  of 
the  defendant  was  called  as  a  witness  by  the 
learned  judge,  the  jury  having  said  that  they 
would  like  to  hear  what  he  had  to  say.  It  has 
been  urged  that  there  was  a  miscarriage  of  justice 
because  the  judge  called  that  witness.  It  seems 
to  me  that,  the  guUt  or  innocence  of  tbe  plaintiff 
not  being  in  issue,  his  evidence  was  quite  imma- 
terial, and  he  need  not  have  been  called  at   aU. 
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When  a  witness  is  so  called,  he  is  the  'witness  of 
the  judge  and  not  of  either  party ;  he  is  called  for 
the  purpose  of  eliciting  the  tiiith.  It  is  obvious 
that,  in  such  a  case,  there  can  be  no  cross-exami- 
nation as  of  right  bj  counsel.  The  question  here 
is,  whether  there  was  a  miscarriage  of  justice 
because  counsel  was  not  allowed  to  cross-examine. 
There  was  no  miscarriage,  because  what  the  wit- 
ness said  was  quite  immaterial  to  any  issue  in  the 
case.  The  judge,  therefore,  was  quite  right  not  to 
allow  cross-examination  by  counsel. 

Da  VET,  L.J. — It  is  said  that  there  was  a  mis- 
carriage of  justice  chiefly  upon  the  Kit)und  that 
the  learned  judge  called  a  witness  and  asked  him 
certain  questions,  but  would  not  allow  counsel  to 
cross-examine  him,  When  the  judge  calls  a  wit- 
ness, there  can  be  no  cross-examination  as  of 
right.  If  the  witness  who  is  so  called  gives  evi- 
dence which  is  material  to  the  issue  and  aiEects 
either  party,  the  judge,  in  the  exercise  of  his 
discretion,  will  and  ought  to  give  leave  to 
coimsel  to  cross-examine.  Here  the  questions 
which  were  asked  of  this  witness  were  quite  imma- 
terial to  the  case,  and  could  not  affect  any  issue. 
That  being  so,  the  judge  was  right,  in  the  exercise 
of  his  discretion,  not  to  allow  a  general  cross- 
examination  for  the  purpose  of  enabling  the 
plaintiff  to  elicit  something  against  the  defendant 
which  he  had  been  unable  to  prove  before.  I 
think,  therefore,  that  there  was  no  miscarriage  of 
justice  which  could  make  us  hold  that  there  ought 
to  be  a  new  trial. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  W.  H.  Armstrong. 
Solicitor  for  the  respondent,  O.  B.  Harrison. 


March  19  and  April  9. 

(Before  Lopes  and  Davkt,  L.JJ.) 

Thtjbsbt  and  anotheb  (apps.)  v.  The  CntrBCH- 

WABDENS    AND    OVEBSEEBS   OP    THE     PaBIBH 
OF  BbIBBCLIPFE     with    EXTWISTLE     in    THE 
COTTHTT  OF  LaNCASTEB  (resps.)  (a) 
Local  g<njemment — Lighting  and  watching  rate — 
Coal  mines — Property  other  than  land  rateable 
to  the  relief  of  the  poor — Poor  Belief  Act  1601, 
(43  Eliz.  e.  2),  s.  1 — Lighting  and  Watching  Act 
1833  (3  44  Wm.  4,  c.  90),  s.  33. 
Coal  mines  are  property  (other  than  land)  rateable 
to  the  relief  of  the  poor  under  the  Poor  Belief 
Act  1601,   and  are  therefore  liable  to  pay  the 
higher  rate  imposed  on  such  property  by  the 
Lighting  and  Watching  Act  1833. 
This  was  an  appeal  from  a  judgment  of    the 
Queen's  Bench  Division  (Mathew  and  Collins,  JJ.) 
upon  a  special  case  stated  for  the  opinion  of  the 
court  by  the  parties  to  an  appeal  to  the  Court  of 
Quarter  Sessions  for  the  county  of   Lancaster, 
under  12  &  13  "Vict.  c.  46,  s.  11. 

1.  On  the  19th  March  1892  the  ratepayers  of  a 
portion  of  the  township  of  Briercliffe  with 
Extwistle  in  the  county  of  Lancaster  (such  por- 
tion being  hereinafter  called  the  respondente' 
township)  duly  adopted  the  provisions  of  the 
Lighting  and  Watohmg  Act  1833  (3  &  4  WiU.  4, 
c.  90,  hereinafter  caUeid  the  Act  of  1833)  with 
respect  to  lighting,  and  on  or  about  the  6th  Feb. 

(a)  Beported  b;  T.  B.  Bridowatxk  and   E.  Manlit  Smith, 
Eaqra.,  Bwriatsn-at-Law. 


1893  the  respondente  made  a  rate  of  2d.  in  the 
pound  for  the  purooses  of  the  Act  of  1833  (m  tbe 
owners  and  occupiers  of  property  in  ihe  respoii' 
dente'  township. 

2.  The  appellante  are  colliei^  proprietors 
occupying  and  working  mines  of  coal  in  the 
respondente'  township,  and  as  such  are  rateable  to 
the  relief  of  the  poor  in  the  said  township,  in 
the  valuation  Ust  in  force  in  the  said  townalup, 
the  net  rateable  value  of  the  appellants'  mines  in 
the  said  township  is  21002.  By  the  rate  now 
appealed  against  the  appellante  were  assessed  and 
rated  in  respect  of  their  said  mines  as  follows : 

No. — 438.  Name  of  ooenpier  —  Bzeontois  of  X 
Hargreaves.  Name  of  owner — Self.  Deacriptiaiii  of 
property  rated — Coal  mines.  Name  or  sitiution  of  pro- 
perty—BrieraUffe.  Bateable  valne,  21001.  Bote  in  tlie 
pound :  A.  At  2d.  in  the  pound  on  property  other  Otma 
land— 171.  10«.     B.  At  id.  on  land. 

3.  As  appears  by  the  said  rate  the  appellante 
ore  rated  on  the  higher  scale  at  which  under  the 
provisions  of  sect.  33  of  the  Act  of  1833  the 
owners  and  occupiers  of  houses,  buildings,  and 
proper^  other  than  land  were  rated  in  tixe 
respondente'  township. 

4.  The  appellante  said  rated  premises  conmst 
entirely  of  undergi-ound  coal  mines  500  feet  at 
least  below  the  surface,  and  having  no  shaft  or 
opening  to  the  surface  within  the  respondente* 
township.  The  coal  gotten  in  the  respondente' 
township  is  taken  by  underground  ways  or  pass- 
ages into  the  adjoining  township  and  borough  of 
Burnley  where  it  is  brought  to  the  surface. 

5.  All  the  pit  shafte  or  openings  to  the  surface, 
and  all  houses,  buildings,  and  erections  and  pro- 
perty of  a  like  nature  used  in  connection  with 
the  getting  of  the  coal  gotten  in  the  respondente' 
township  are  situated  in  the  township  and  borough 
of  Burnley  where  they  are  assessed  and  rated  to 
the  poor,  sanitary,  lighting,  and  other  rates.  The 
appellants  have  no  houses  or  buildings  or  pro- 
perty of  a  like  nature  in,  or  in  connection  with, 
the  said  mines  in  respondente'  township.  Their 
property  in  that  township  consiste  wholly  of 
underground  workings  and  ways,  which  are  not 
and  cannot  be  lighted  in  any  way  by  the  lighting 
of  the  said  township. 

6.  If  the  court  shall  be  of  opinion  that  the  aud 
coal  mines  are  liable  to  be  rated  on  the  higher  rate 
chargeable  by  the  Act  of  1833  the  appeal  is  to  be 
dismissed  with  coste,  including  the  costs  of  and 
incidental  to  this  case,  and  the  said  rate  is  to  be 
confirmed.  If  the  court  shall  be  of  a  contraiy 
opinion  the  appeal  is  to  be  allowed  with  costs, 
including  the  coste  of  and  incidental  to  this  case, 
and  the  said  rate,  as  far  as  regards  the  appeUaats' 
said  coal  mines,  is  to  be  i-educed  to  the  sum  of 
51.  16s.  8d.,  being  two-thirds  of  a  penny  in  the 
pound  upon  the  said  rateable  value  of  21002. 

By  the  Lighting  and  Watching  Act  1883  (3  £  4 
Will  4,  c.  90)  it  is  provided  by  sect.  33  : 

The  oveiaeers  aforesaid  shall,  for  the  pnipose  of 
oolleoting,  raising,  and  levying  the  rate  neoesaary  for  the 
purposes  of  this  Act,  proceed  in  the  same  manner,  and 
have  the  same  powers,  remedies,  and  privileges  as  tat 
levying  money  for  the  relief  of  the  poor  in  the  said 
parish ;  provided  always,  that  owners  and  occnpien  of 
honses,  bnildings,  and  proper^  (other  than  land)  rateable 
to  the  relief  of  the  poor  in  any  saoh  pariah,  shall  be 
rated  at  and  pay  a  rate  in  the  ponnd  three  times  greater 
than  that  at  which  the  owners  and  ooonpiers  of  land  shall 
be  rated  at  and  pay  for  the  pnipoaes  of  this  Aot. 
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Feb.  16,  1894:.— Poland,  Q.O.  {William  Graham 
-with  him)  for  the  appellantB. — ^The  appellants 
ought  not  to  have  been  rated  at  the  higher  rate. 
The  appellants'  coal  mines  ought  to  b&  treated  as 
"  land "  within  the  meaning  of  sect.  33  of  the 
liighting  and  Watching  of  Parishes  Act  1833  (3  &  4 
Will.  4,  c.  90),  and  not  as  coming  within  the  words 
"houses,  buildings,  and  property  other  than  land." 
Coal  mines  could  not  possibly  be  said  to  come 
within  the  words  "houses,  buildings,  and  property 
other  than  land,"  because  nothing  could  less 
resemble  houses  and  buildings  than  underground 
coal  workings,  and  no  property  is  less  likely  to  be 
benefited  by  a  lighting  rate  than  underground 
coal  mines,  and  which  were  not,  as  found  in  the 
present  case,  even  in  the  respondents'  township. 
Three  cases  have  been  decided,  which  arc  very 
much  in  favour  of  the  appellants'  contention.  It 
was  held,  in  the  case  of  Beg.  v.  Southieark  and 
VausehaU  Water  Company  (28  L.  T.  Rep.  O.  S.  123 ; 
6  E.  &  B.  1008),  that  a  water  company  occupying 
pipes  under  the  surface  of  the  soil  were  rateaDle  at 
the  lower  rate  as  occupiers  of  land.  Lord  Gamp- 
bell,  C.J.,  in  that  case,  says,  on  page  1013  :  "  The 
owners  and  occupiers  of  '  houses,  buildings,  and 
property  (other  than  land)  shall  be  rated  to  every 
I^hting  rate  thrice  as  high  as  '  owners  and  occu- 
piers of  land.'  '  Property '  here  evidently  meant 
property  of  the  same  sort  as  houses  and  buildings." 
That  passage  supports  our  first  test.  In  the  same 
case  Erie,  J.  says  on  page  1015  :  "  Land  generally 
includes  all  real  property,  but  here  it  is  used  in 
the  sense  of  land  ot^er  than  houses,  buildings, 
and  such  property  as,  bein|;  used  for  habitation, 
is  most  benefited  by  lighting."  That  supports 
our  second  test.  In  the  case  of  2*^  Company  of 
Proprietors  of  the  Neath  Caned  Navigation  (apps.) 
V.  Overgeera,  &c.,  of  the  Parieh  of  Neath  (resps.) 
(24  L.  T.  Rep.  N.  S.  871 ;  L.  Rep.  6  Q.  B.  707)  it 
wajB  held  that  a  canal  and  towing-path,  bridges, 
and  a  dry  dock  lined  with  masonry  used  for 
repairing  the  canal  boats,  ought  to  be  rated  as 
land.  In  Beg.  v.  Midiand  Bailway  Company  (10 
Q.  B.  389)  a  line  of  railway  was  held  to  be  land 
within  the  meaning  of  the  section,  and  was  there- 
fore rateable  on  the  lower  scale. 

Cattle,  Q.G.  ( William  Mackenzie  with  him)  for 
the  respondents. — The  Act  for  the  Relief  of  the 
Poor  1601  (43  Eliz.  c.  2),  sect.  1,  imposes  the  poor 
rate  fiiBt  on  "  lands,"  and  then  on  several  other 
classes  of  property,  namely,  "  houses,  tithes  im- 
propriate, propriation  of  tithes,  coal  mines,  or 
saleable  underwoods."  The  special  mention  of 
these  latter  classes  of  property  shows  that  they 
are  not "  lands  "  within  the  meaning  of  that  statute 
of  Elizabeth,  for,  if  it  were  otherwise,  the  words 
would  be  sux)erfluouB.  If  this  be  so,  it  follows  that 
coal  mines  are  "  property  (other  than  land)  rate- 
able to  the  relief  of  tne  poor  "  within  the  meaning 
of  sect.  33  of  the  Lighting  and  Watching  of 
Parishes  Act  1833,  and  therefore  rateable  at  the 
higher  rate.  The  House  of  Lords  decided,  in  the 
caae  of  Morgan  and  others  v.  Crawshay  (24  L.  T. 
Rep.  N.  S.  889;  5  H.  L.  Gas.  304)  that  aU  mines 
except  coal  mines  were  exempt  from  poor  rate, 
because,  in  the  statute  of  Elizabeth,  coal  mines 
are  alone  mentioned,  which  shows  conclusively 
the  coal  mines  are  rateable  to  the  relief  of  the 
port,  not  as  "  lands,"  but  because  they  are  specially 
mentioned  as  "ooal  mines."  This  is  equivalent 
to  saying  that  they  are  "property  (other  than 
land)  rateable  for  the  relief  of  the  poor,"  as  pro- 


vided in  the  Lighting  and  Watching  of  Parishes 
Act  1833.  If  ^  other  mines  are  not  "  land  "  a 
coal  mine  is  not. 

Poland,  Q.O.  (William,  Oraham  with  Mm)  in 
reply. 

Mathbw,  J. — We  are  dealing  in  this  case  for 
the  first  time  with  the  question  whether  a  coal 
mine  is  rateable,  as  is  contended  by  the  respon- 
dents, under  the  Lighting  and  Watching  Acts. 
The  cases  that  have  been  brought  to  our  attention 
are  cases  of  property  other  than  coal  mines,  such 
property    as    canals,    which    property    in    some 
respects  is  analogous  to  a  coal  mine  and  railways, 
and  so  may    be  said    to    be  in  some  respects 
analogous.    But  those  authorities,  it  appears  to 
me,  do  not  afford  ua  a  guide  in  this  case,  because 
under  the  terms  of  the  section  in  question  we  are 
compelled  to  have  recourse  to  the  earlier  enact- 
ments upon  this  subject.    Now,  under  the  Act  of 
Elizabetn  it  is  quite  clear  that  coal  mines  are  not 
land,  that  coal  mines  are    assessed  separately 
from  land,  and  remain  rateable  to  the  poor  from 
the    time    that   that   Act    passed  down  to  the 
present   time.      In    that    state  of   things    this 
hrst  Lighting  and  Watching    Act   was   passed 
in  the  11  Geo.  4  &   1   WUl.  4.     That  wiU    be 
found  at  chapter  27,  and  the  important  section 
for  us  to  consider  in  that  statute    is  sect.   25, 
and  that    runs   in  this    way:     "The    overseers 
aforesaid  shall,    for  the  purpose    of   collecting, 
raising,   and  levying  such  rate,  proceed  in  the 
same  manner  and  have  the  same  powers,  remedies, 
and  privileges  as  for  levying  money  for  the  relief 
of  the  poor  in  the  said  parish."     Now  it  is  quite 
clear  that  imder  that  portion  of  the  section  coal 
mines  would  be  assessable  and  a  rate  would  be 
leviable  upon  them.    The  section  goes  on :  "  Pro- 
vided that  the  owners  or  occupiers  of  land  situate 
in  any  parish  adopting  the  provisions  of  this  Act 
shall  be  assessed  in  the  propoi-tion  of  one-fourth 
of  the  rate  so  authorised  to  be  demanded  by  the 
said  inspectors,  and  the  owners  or  occupiers  of 
houses,  ouildings,  and  other  property  rateable  to 
the  relief  of    uie  poor  shall  be  assessed  in  the 
proportion  of  the  remaining  three-fourths  of  the 
said  rate."    Under  that  section  it  appears  to  me 
perfectly  clear  that  coal  mines,  being  assessable 
under  the  Act  of  Elizabeth  as  something  different 
from  land,  would  have  had  to  pay  the  larger  por- 
tion of  the  rate  pointed  out  by  that  section.    Now 
that  section  is    repealed  by   the  Lighting  and 
Watching  Act  (3  &  4  Will.  4,  c.  90),  and  in  that 
Act  you  will  find  another  section  identical  almost 
with     an    unfortunate     variation    which  ■  gives 
rise   to  the   difficulty.      It   is    almost  identical 
with  the  sections  in  the  earlier  Act,  and  it  nme 
in  this  way,  "  That  the  overseers  aforesaid  shall 
for  the  purpose  of  collecting,  i-aising,  and  levying 
the  rate  necessary  for  the  purposes  of  this  Act, 
proceed  in  the  same  manner,  and  have  the  same 
powers,   remedies,  and  privileges  as  for  levying 
money  for  the  relief  of  the  poor  in  the  said  parish. 
Provided  always,  that  owners  and  occupiers  of 
houses,  buildings,  and  property  (other  than  land)" 
— "  other  than  land  "  is  thrown  in,  in  a  parenthesis, 
but  the  section  runs  on  and  describes  what  pro- 
perty is  meant  to  be  dealt  with — property  "  rate- 
able to  the  relief  of  the  poor  in  any  such  parish 
shall  be  rated  at  and  pay  "  at  thrice  as  large 
a  proportion  as  mere  land.    Now,  it  is  only  from 
the  position  in  which  that  parenthesis  is  fotud 
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that  it  appears  to  me  anj  difficultj  whatever  is 
created.  If  the  section  ran,  omitting  the  paren- 
thesis; "That  owners  of  houses,  bnildings,  and 
property  rateable  to  the  relief  of  the  poor  in  any 
such  parish  shall  be  rated  at "  thrice  as  much, 
there  would  be  no  question  as  to  what  the  mean- 
ing of  the  section  was.  It  appears  to  me  it  ought 
to  be  interpreted  in  that  way.  In  the  cases 
which  the  courts  have  dealt  with  the  question  was 
between  the  description  of  "  land  "  and  "  honses, 
buildings,  and  property."  The  judges  appear  to 
have  thought  that  the  particulai-  cases  fell  rather 
within  the  description  of  "  land  "  than  "  houses, 
buildings,  and  property."  But  they  were  not 
dealing  with  a  coal  mine,  and  the  attention  of  the 
courts  does  not  appear  to  have  been  called  to  the 
earlier  enactment  on  this  subject  repealed  in  the 
terms  that  I  have  just  mentioned.  For  these 
reasons  it  appears  to  me  that  our  judgment  in 
this  case  ought  to  be  for  the  respondent. 

CoLLine,  J. — 1  am  of  the  same  opinion.  When 
it  is  once  admitted  that  coal  mines  do  not  come 
within  the  designation  "  land "  in  the  etatute  of 
Elizabeth,  it  seems  to  me  that  it  follows  that, 
imder  the  provisions  of  the  Lighting  Act,  they  ai-e 
subject  to  the  higher  rate.  Now,  it  is  quite  clear, 
as  was  so  clearly  put  by  Mr.  Gastle,  that  the 
statute  of  Elizabeth  embraced  other  subject- 
matters  than  land.  It  embraced  tithes,  coal 
mines,  and  saleable  underwood,  and  in  the  case  of 
coal  mines,  by  specifically  designating  coal  mines 
as  a  separate  subject-matter  of  rating,  it  took  It 
out  of  the  generic  term  "  land,"  and,  inasmnch  as 
it  did  take  it  out  of  it,  the  courts  in  other  cases 
have  held  that  all  mines  were  excluded  from  the 
designation  "  laud  "  in  the  statute  of  Elizabeth. 
That  being  so.  we  find  that  up  to  the  time  when 
the  Lighting  Act  of  3  &  4  Will.  4  was  passed,  the 
area  of  rateability  for  this  class  of  purpose  was 
the  same  as  in  the  statute  of  Elizabeth.  But  the 
previous  statute  of  Geo.  4  in  terms  stated  that 
property  other  than  land — in  other  words,  that  all 
property  rateable  under  the  statute  of  Elizabeth 
— was  to  be  rateable  for  this  purpose.  Then  came 
this  statute,  which  has  created  the  difficulty ;  and 
the  words  are :  "  Provided  that  owners  and  occu- 
piers of  houses,  buildings,  and  property  other  than 
land  rateable  to  the  relief  of  the  poor  in  any  such 
paidsh  shall  be  rated  at  and  pay  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated."  It 
is  obvious,  therefore,  that,  if  you  can  point  to 
something  rateable  under  the  statute  of  Mizabeth 
which  is  not  a  house  and  which  is  not  land,  it  is 
subject  to  the  higher  taxation.  Is  a  coal  mine  a 
house  P  It  is  not  contended  that  it  is.  Is  it 
land  ?  The  statute  of  Elizabeth,  as  interpreted 
by  the  subsequent  decisions,  decides  that  it  is  not. 
Then  what  is  it?  It  is  ''other  property,"  and 
being  "  other  property  "  it  is  rateable  at  the  higher 
rate.  Now  that  it  seems  to  me  would  be  so  clear 
as  to  be  almost  unarguable,  but  for  the  decisions 
which  have  been  called  to  onr  attenidon.  I  may 
say,  before  I  come  to  these  decisions,  that, 
as  pointed  out  by  Mr.  Castle,  it  does  not  merely 
stand  upon  the  comparison  of  the  statute  of 
Elizabeth  and  the  Lighting  Act  which  I  have 
dealt  with,  for  we  also  have  intervening  the  Act 
of  1851,  which  distinctly  assumes  that  tithes, 
being  property  other  than  land  were  rateable  at 
the  higher  rate  under  the  Lighting  Act,  and, 
recognising  that  that  was  inequitable,  puts  them 


for  the  purpose  of  rating  upon  the  same  footing 
as  land.  It  does  not  constitute  land,  but  it  directs 
that  they  shall  be  rated  in  the  same  proportitmas 
land.  In  my  judgment,  had  the  matter  stood 
there  without  va&  decisions,  the  case  .would  have 
been  absolutely  clear.  But  then  come  some 
decisions  in  which  the  question  was  in  one  case  a 
canal,  in  another  a  i-ailway,  and  in  another  a  dock 
accessory  to  a  warehouse.  The  question  was, 
what  category  those  subject-matters  fell  nnder  ? 
Did  they  fall  under  the  designation  "land"  or 
under  the  designation  "  houses  "  P  Now,  it  was 
obvious  there  that,  unless  those  were  houses, 
unless  the  two  categories  of  "  houses  "  and  "  land" 
were  taken  as  being  mutually  exclusive  of  each 
other,  and  unless  it  was  clear  that  if  they  were 
not  houses  they  must  be  land,  they  were  clearly 
capable  of  coming  under  the  description  "  land." 
They  were  not,  like  a  coal  mine,  something  that 
by  the  statute  of  EUzabeth  could  not  be  embraced 
under  the  designation  "land."  Therrfore  the 
only  question  the  court  really  had  to  consider 
there  was  whether  something  capable  of  b^ng 
designated  by  "  land  "  was  in  fact  described  under 
the  designation  "  house,"  or  was  to  be  taken  as 
being  described  under  the  designation  "land," 
and  that  being  the  point  to  which  they  had  to 
address  their  minds,  there  being  no  question  of 
anything  outside  the  two  dealing  with  something 
only  which  might  be  land,  and  which  it  was  con- 
tended possibly  might  be  a  house,  they  decided 
in  that  particular  case  it  was  land.  Therefere, 
though  there  are  some  dicta  which  do  suggest 
that  "  other  property  "  there  must  be  taken  to  be 
property  ejusdem  generis  as  "  house,"  those 
decisions  do  not  appear  to  me  to  embarrass  us  at 
all,  and  those  dicta,  like  every  other  dicta,  must 
be  read  secundum  subjectam  materiam,  and  being 
so  read,  do  not  seem  to  me  at  all  to  affect  the 
question  which  was  not  before  the  court,  and 
which  it  was  not  necessary  for  them  to  consider. 
Therefore  I  am  of  opinion  that  this  appeal  must 
be  dismissed. 

Appeal  dismissed. 
The  appellants  appealed. 

Balfour  Browne,  Q.G.  and   W.  Graham  for  the 
appellants. — "Property  other  than  land"  means 
something  ejusdem  generis  with  houses  and  bnild- 
ings, and  therefore  does  not  include  coal  mines : 
R.  V.  Sovthwark  and    VaxahM    Water  Comjany, 

6E.  &B.  1008; 
Neath  Canal  Navigation  Company  v.  Overteen  of 
Neath,2i  L.  T.  Eep.  N.  S.  871 ;  nom,  R.  v.  Orer- 
teert  of  Neath,  L.  Sap.  6  Q.  B.  707 : 
Midland  BaHway  Company  v.  Churehwardtm  of 
Great  Wigston,  32  L.  T.  Bap.  N.  S,  753;  nom.  B. 
V.  Midland  Railway  Company,  L.  Bep.  10  Q.  B. 
889. 

In  those  three  cases  water-pipes,  a  canal  and  a 
railway,  were  held  each  to  be  land.  These  coal 
mines  can  by  no  possibility  derive  any  benefit  from 
the  lighting  of  the  townsmp. 

Gastle,  Q.G.  and  W.  Mackenzie  for  the  respon- 
dents.— Socks  have  been  held  ejusdem  generis 
with  houses,  and  therefore  liable  to  the  higher 
rate: 

Peto  V.  Overseers  of  West  Ham,  2  E.  &  E.  Hi. 
When  the  nature  of  a  property  is  tinoertain,  then 
the  rule  as  to  ejusdem  generis  may  be  used ;  hut 
here  it  is  submitted  that  there  is  no  unoertaintj. 
The  terms  of  the  Poor  Belief  Act  1601  show  tiiat 
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ooal  mines  are  not  "  land  "  within  that  Act.  Coal 
mines  are  not  rateable  under  that  Act  as  "  land" 
bnt  in  consequence  of  a  special  provision  as  to 
coalmines: 

Morgan  t.  Craw»hay,   24  L.  T.    Bep.  N.  S.  889  ; 
L.  Bep.  5  E.  &  I.  304. 

Tithes  were  "  property  other  than  land,"  and  were 
rateable  as  such :  (see  14  &  15  Vict.  c.  50.) 

Balfour  Brotone  replied. — The  Act  of  Elizabeth 
does  not  say  that  coal  mines  are  not  land,  bnt  even 
if  they  are  not  for  the  purposes  of  that  Act,  it  does 
not  follow  that  they  are  not  for  the  purposes  of 
the  Lighting  and  Watching  Act.  The  classifica- 
tion in  the  two  Acts  is  different. 

Cur.  adv.  vuU. 

April  8,  1894 — The  following  written  judg- 
ments were  delivered: — 

Lopes,  L.J. — This  is  a  special  case  raising  an 
important  question,  viz.,  whether  the  appellajits' 
coal  mines  are  liable  to  be  rated  at  the  higher 
rate  chargeable  by  sect.  33  of  3  &  4  WilL  4,  c.  90 
(Lighting  and  Watching  Act  1833).  The  Divi- 
aional  Court  have  held  that  the  appellants 
are  liable  to  be  rated  at  the  higher  rate 
as  "  owners  and  occupiers  of  houses,  build- 
ings, and  property,  other  than  land."  The  reason- 
ing of  the  learned  judges  in  the  court  below 
appears  to  be  that,  beciause  coal  mines  are  specially 
mentioned  in  the  43  Eliz.,  c.  2,  s.  1,  in  addition  to 
lands,  therefore  the^  cannot  be  regarded  as 
"  land "  tinder  the  Lighting  and  Watching  Act, 
but  must  be  included  in  the  general  words 
"property  (other  than  land)  rateable  to  the  relief 
ox  the  poor,"  which  follow  the  words  "  houses, 
bnildinjps,"  and  are  therefore  subject  to  the  higher 
rate.  The  early  part  of  sect.  33  ia  mere  pro- 
c€)diire,  and  affords  no  assistance  in  determining 
what  property  is  subject  to  the  higher  and  what  to 
the  lower  rate.  Then  comes  these  words  of  the 
proviso :  "  Provided  always  that  owners  and 
occupiers  of  houses,  buildings,  and  property  (other 
than  land)  rateable  to  the  t«lief  of  the  poor  in  any 
such  parish  shall  be  rated  at  and  pay  a  rate  in 
the  pound  three  times  greater  than  that  at  which 
the  owners  and  occupiers  of  land  shall  be  rated 
at  and  pay  for  the  purposes  of  this  Act."  Who 
are  to  pay  the  higher  rate  P  Why,  the  owners 
and  occupiers  of  houses,  buildings,  and  property 
(other  than  land)  rateable  to  the  relief  of  the  poor 
under  the  statute  of  Elizabeth,  which  is  not 
described  therein  as  land,  but  as  tithes,  coal 
mines,  and  saleable  underwoods,  which  are  placed 
in  the  same  category  with  houses  and  lands,  and 
together  form  l£e  five  subject-matters  to  which 
the  poor  rate  attaches  under  that  statute.  The 
statute  14  &  15  Vict.  c.  50  affords  a  very  strong 
argument  that  this  is  the  proper  construction  to 
be  placed  on  the  word  "  property  "  in  this  section. 
That  statute  assumes  distinctly  that  tithes,  being 

fpoperty  other  than  land,  were  rateable  under  the 
lighting  and  Watching  Act  at  the  higher  rate, 
and  recognising  this  injustice,  the  Legislature 
places  them  on  the  same  footing  as  land.  If  the 
L^idature  regarded  tithes  as  coming  within  the 
wordproperty,  and  rateable  under  the  Lighting 
and  Watching  Act  on  the  higher  scale,  how  can 
coal  mines,  which  are  under  the  stifttute  of 
Elizabeth  in  the  same  predicament  as  tithes,  be 
relieved  P  They  are  both  specifically  mentioned 
and  are  both  specifically  ratable  tmder  that  Act, 


and  coal  mines  are  not,  like  tithes,  wiihiii  the 
relief  afforded  by  14  &  15  Vict.  c.  50.  It  is  to  be 
observed  that  the  language  of  the  old  Lighting 
and  Watching  Act,  11  Geo.  4  &  1  Will.  4,  c.  27, 
sect.  25,  is  different  from  that  of  sect.  33  of  the 
Act  we  are  now  considering.  The  words  there  are 
"  owneiTS  or  occupiers  of  houses,  buildings, 
and  other  property  rateable  to  the  relief  of 
the  poor."  The  words  "  other  than,  land " 
are  omitted.  The  language  of  this  Act  would 
clearly  make  coal  mines  rateable  at  the 
higher  settle.  Mathew,  J.  places  E'ome  reliance 
upon  this,  but  I  do  not  think  much  reliance  is  to 
be  placed  on  the  language  of  a  repealed  statute 
when  we  have  to  construe  the  language  of  a 
statute  by  which  it  is  repealed.  We  have  been 
much  pressed  by  certain  decisions  which  have 
placed  a  construction  upon  the  words  in' question, 
and  especially  the  case  of  Beg.  v.  Overseers  of 
Neath  {ubi  sup.),  where  it  was  held  that 
"property"  meant  things  ejvsdem  generis  with 
houses  and  buildings,  and  did  not  include  a  canal 
and  towing-path,  and  also  by  Beg.  v.  Midland 
Bailuiay  Company  {uhi  sup.),  where  it  was  held 
that  a  fine  of  railway  was  land  within  the  mean- 
ing of  the  section,  and  was  therefore  only  rateable 
at  the  lower  rate.  Blackburn,  J.  says  in  the  latter 
case:  "I  cannot  come  to  the  conclusion  that  in 
considering  sect.  33  of  the  Lighting  and  Watching 
Act  we  can  say  that  in  the  words  '  houses,  build- 
ings, and  property  other  than  land,'  and  '  land,' 
the  antithesis  is  between  land  in  its  natural  state, 
or  in  an  agricultural  state,  and  land  in  which  any 
money  has  been  invested  for  commercial  purposes. 
I  think  the  distinction  is  between  land,  which  is 
the  general  word,  and  land  which  has  been  built 
upon.  Such  property  is  either  a  house  or  building, 
or  something  which  for  any  reason  is  not  a  build- 
ing— a  house  or  things  ejusdem  generis  ;  and  I 
think  neither  a  railway  nor  a  canal  could  be  con- 
sidered as  a  building  in  that  sense."  I  feel  the 
force  of  this  reasoning ;  but  the  court  in  the  first 
case  was  dealing  with  a  canal,  and  in  the  second 
case  with  a  raflway,  subject-matters  not  specifi- 
cally dealt  with  by  the  statute  of  Elizabeth,  and 
only  rateable  as  land  in  the  ordinary  acceptation 
of  that  descrij^tion.  For  the  purposes  of  the  deci- 
sion of  those  cases  it  was  only  necessary  to  hold 
that  the  railway  and  canal  were  not  houses  or 
buildings,  but  land.  The  court  was  not  embar- 
rassed with  something  which  was  treated  by  the 
statute  of  Elizabeth  as  rateable  independently  of 
being  land,  and  which  came  within  the  descrip- 
tion of  being  property  specifically  mentioned  as 
being  rateable  to  the  relief  of  the  poor.  All  they 
had  to  decide  was  whether  something  which  was 
capable  of  being  designated  as  land  and  was  not 
distinguished  from  land  in  the  statute  of  Eliza- 
beth, was  to  be  i-egarded  as  land  or  as  a  house  or 
building.  These  decisions  for  some  time  created 
grave  doubts  in  my  mind,  but  I  have  come  to  th^ 
conclusion  that  if  the  judges  in  those  cases  had 
been  called  upon  to  decide  whether  a  coal  mine, 
which  is  specifically  mentioned  in  the  statute  of 
Elizabeth,  and  made  rateable  as  a  cool  mine, 
independently  of  its  being  land,  came  within  the 
words  "  property  (other  than  land)  rateable  to  the 
relief  of  the  poor,"  they  would  have  decided  that 
question  in  the  affirmative.  A  coal  mine  is  not  a 
house,  it  is  not  a  building,  it  is  not  regarded  as 
land  or  made  rateable  as  land  under  the  statute  of 
Elizabeth;  but  it  is  property  rateable  to  the  relief 
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of  the  poor  under  that  statute,  and,  therefore,  in 
my  judgment,  to  be  rated  on  the  higher  aoale.  I 
am  of  opinion  that  the  appeal  fails,  and  the  judg- 
ment ot  the  court  below  must  be  affirmed. 

Davet,  L.J.^I  do  not  disagree  with  the 
judgment  of  the  Lord  Justice,  which  has  just 
been  read,  concurring  with  the  judgments  of  the 
learned  judges  in  the  Divisional  Court.  Apart 
from  any  decision  on  the  statute,  I  should  say 
that  the  words  in  question  included  all  property 
of  every  description  rateable  under  the  Act  of 
Slizabeth  or  any  subsequent  Act,  and  that  it  is  a 
reasonable  construction  of  the  words  "  other  than 
land"  to  construe  them  with  reference  to  the 
Hating  Acts,  and  to  hold  that  what  is  intended 
to  be  excepted  is  property  rateable  as  land.  Coal 
mines  being  expressly  mentioned,  are  separately 
rated,  and  not  rated  as  land,  although,  like  saleable 
underwoods  they  are,  in  fact,  land.  But  I  cannot 
help  seeing  that,  although  the  decisions  in  the 
Queen's  Bench  cases  which  have  been  referred  to 
do  not  touch  this  case,  yet  we  are  in  fact  differing 
from  the  construction  of  the  proviso  adopted  and 
laid  down  with  some  variation  by  judges  of  so 
great  eminence  as  Lord  Campbell,  Erie,  J.,  and 
Lord  Blackburn.  Nor  do  I  think  that  the  effect 
of  that  observation  is  altogether  got  rid  of  by 
saying  that  they  might  have  come  to  the  same 
conclusion  on  the  cases  before '  them  without 
adopting  that  construction.  And  I  feel  some 
hesitation  in  differing  from  those  judges.  As, 
however,  my  learned  brother  agrees  with  the 
Divisional  Court,  my  hesitation  will  have  no 
effect,  and  it  is  of  the  less  importance  because  my 
experience  in  such  cases  as  this  is  not,  of  course, 
to  be  compared  with  that  of  the  judges  in  the 
coui-t  below  and  my  learned  brother. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Littledale  and 
Jjefroy,  for  Artindale  and  Southern.  Burnley. 

Solicitors  for  the  respondents,  Warriner  and 
Kiiieh,  for  T.  NoweU,  Burnley. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISIOlir. 

Friday,  April  27. 

(Before  North,  J.) 

JBe  LxTMLET ;  Hood-Babrs  V.  Cathcart.  (a) 

Married  woman  —  Restraint  on  anticipation  — 
Sequestration  —  Arrears  of  income — Married 
Women's  Property  Act  1882(45  <£•  46  Vict.  c.  75), 
ss.  1  (2),  19. 

£y  an  order  made  by  North,  J.  on  the  15ih  Jan. 
1894,  as  varied  by  the  Court  of  Appeal,  leave 
teas  given  to  H.  to  issue  a  writ  of  sequestration 
against  C,  a  married  woman,  limited  to  her 
separate  estate  not  subject  to  any  restraint  on 
anticipation,  to  enforce  payment  of  llal.,  the 
amount  of  costs  of  proceedings  taken  by  her, 
which  she  had  been  ordered  to  pay  by  three 
previous  orders.  C.  was  entitled,  under  her 
marriage  settlement,  to  a  life  interest  in  real 
estate  for  her  separate  use,  without  power  of 
anticipation,  settled  upon  her  directly,  without 
tfie  intervention  of  a  trustee.    A  writ  of  seques- 

(a)  Reported  b7  J.  B.  Bbooki,  Esq.,  Barrlater-at-L»w. 


tration,  limited  a»  above,  waa  itmted  on  theifk 
Feb.  The  money  iocm  not  paid.  On  ike  2SH 
March  H.  mooed  for  an  injunction  restraininj 
C.  from  receiving  the  rents  due  on  the  25A,  tad 
for  an  order  that  her  agent,  who  had  alreaij 
received  a  portion  of  those  rents,  should  pay  {ke 
moneys  he  had  received  to  the  sequestrator,  or. 
in  the  alternative, for  leave  to  issue  afresh  rnrii 
of  sequestration. 

Held,  that  H.  was  only  entitled  to  have  the  cotti 
paid  out  of  such  separate  estate  of  C.  as  was  at 
the  date  of  the  order  for  payment  free  fnm. 
restraint  on  anticipation,  not  out  of  thai  wkieK 
might  have  become  free  from  such  restraint  at 
the  time  of  the  issue  or  the  enforcing  of  a  vrit 
of  sequestration.  The  sequestrators  were  then- 
fore  not  entitled  to  the  rents  which  had  beecmt 
due  on  the  25th  March,  nor  wot  H.  entitled  to  a 
fresh  order  for  sequestration. 

Both  motions  were  dismissed  with  costs. 

Pketioitslt  to  the  15th  Jan.  1894  three  several 
orders  had  been  made  for  the  taxation  and  pay- 
ment, by  Mrs.  Cathcart,  a  married  woman,  to 
Messrs.  Liumley,  or  Eood-Barrs,  their  assignee, 
of  the  costs  of  certain  proceedings  taken  by  her, 
without  a  next  friend. 

On  the  15th  Jan.  an  order  was  made  by  North. 
J.,  that  Mrs.  Cathcart  should  pay  the  amount  of 
these  taxed  costs,  115Z.  28.,  to  Hood-Barrs,  within 
four  days,  and  that,  in  default  of  such  payment 
Eood-Barrs  should  he  at  liberty  to  issue  a  writ  of 
sequestration  against  the  separate  estate  of  Mis. 
Cathcart,  such  sequestration  to  be  limited  to 
the  sepai-ate  property  of  the  said  Mrs.  Cath- 
cart not  subject  to  any  restraint  on  anticipation, 
unless  by  reason  of  sect.  19  of  the  Married 
Women's  Property  Act  1882  the  property  should 
be  liable  to  sequestration  notwithstanding  such 
restraint. 

On  appeal  it  was  held  that  the  court  had  no 
power  to  make  an  order  for  sequestration  on  an 
uncertain  future  event  (96  L.  T.  584),  and  the 
order  was  varied  by  striking  out  the  order  to  paj. 
and  leaving  a  simple  order  for  leave  to  issue 
sequestration. 

On  the  8th  Feb.  1894  a  writ  of  sequestration 
was  issued  limited  as  above. 

Mrs.  Cathcart  was,  under  her  marriage  settle- 
ment, entitled  for  her  life  to  the  rente  and  profits 
of  real  estate  amounting  to  more  than  40001.  a  year 
for  her  sepai-ate  use,  without  power  of  anticipa- 
tion. This  interest  was  vested  in  her  directly, 
without  the  intervention  of  a  trustee. 

On  the  29th  March  1894  the  vacation  judge 
made  an  order  on  an  ex  parte  application  bj 
Hood  -  Barrs,  restraining  Mrs.  Cathcart  from 
receiving  the  rents  which  became  due  on  the  25th 
March  until  after  the  first  motion  day  in  the 
Easter  sittings.  A  portion  of  the  rents  had  been 
received  by  Lewis,  Mrs.  Cathcart's  agent,  before 
the  date  of  this  order. 

Hood-Barrs  now  moved  that  this  injunction 
might  be  continued,  or,  in  the  altemative,  for 
leave  to  issue  a  fresh  writ  of  sequestration. 

There  was  a  second  motion  by  Hood-Barrs  and 
the  sequestrators  that  Lewis  might  be  ordered 
to  pay  to  the  sequestrators  the  rents  in  his 
hands. 

Swinfen  Eady,  Q.C.  and  Ribton,  for  the  first 
motion. — The  sequestration  entitles  the  seques- 
trators to  receive  aU  property  which,  at  the  time 
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it  is  taken,  Ijelongs  to  a  married  woman  for  her 
separate  use  free  from  restraint  on  anticipation : 

Cox  V.  Bennett,  64  L.  T.  E«p.  N.  S.  880;  (1891) 
1  Ch.  617. 
Liindley,  L.J.'s  judgment  in  that  case  lays 
down  the  rule  in  the  widest  terms :  "  If  you 
can  find  at  any  time  arreai's  that  can  be  attached, 
you  may  attach  those  arrears  of  the  separate 
estate,  although,  of  course,  you  cannot  attach  the 
future  income  which  she  is  restrained  from 
anticipating."  The  order  to  pay  binds  the 
separate  estete  of  a  married  woman  to  the  same 
extent  as  her  own  contract  does,  and  her  contract 
will  bind  separate  estate  acquired  after  its  date, 
even  though  she  had  no  separate  estate  at  the 
'date  of  the  contract : 

Re  Ann ;  Wilton  v.  Ann,  70  L.  T.  Eep.  N.  S.  278; 
(1894)  1  Ch.  549. 
lira.  Gathcart  in  person. 

Bartleu  Bennia  for  the  second  motion. — As 
soon  as  the  rents  become  in  arrear  the  restraint 
on  anticipation  ceases.  The  sequestrators  conld 
not  take  them  before  they  were  due,  nor  prevent 
Mrs.  Gathcart  from  receiving  them  the  day  they 
were  due ;  but  the  moment  they  have  become  in 
arrear  they  are  liable  to  be  taken  under  an 
execution  for  a  previous  judgment,  and  in  the 
same  way  may  be  taken  under  a  sequestration. 
Hyds  V.  Hyde,  59  L.  T.  Eep.  N.  S.  529 ;  13  P.  Div. 
166. 

Oswald,  Q.G.  and  8t.  John  Gierke,  for  Lewis, 
'were  not  called  upon. 

NoBTH,  J. — I  will  deal  with  the  second  motion 
first.  In  my  opinion  the  sequestrators  are  not 
entitled  to  receive  the  rents  which  accrued  due 
on  the  25th  liarch.  Orders  had  been  made  that 
Mrs.  Gathcart  should  pay  certain  costs,  and  on 
the  15th  Jan.  1894  an  order  was  made  giving 
leave  "  to  issue  a  writ  of  sequestration  against  the 
separate  estate  of  the  said  Mai'y  Gathcart  not 
BUDJect  to  any  restriction  against  anticipation, 
unless  by  reason  of  sect.  19  of  the  Married 
Women's  Property  Act  1882  the  property  should 
be  liable  to  sequestration  notwithstancung  such 
restriction."  It  is  not  suggested  that  this  pro- 
perty comes  within  sect.  19,  and  therefore  the 
uttter  words  may  be  left  out  of  consideration. 
There  is  only  power  to  issue  the  writ  against  the 
separate  estate  which  is  not  subject  to  any 
restraint  upon  anticipation,  and  this  limit  is  also 
expressed  in  the  writ  itself.  The  writ  was  issued, 
and  at  the  date  of  its  issue,  the  only  property  of 
Mrs.  Gathcart  with  which  we  are  concerned  was 
real  estate  to  the  income  of  which  she  is  entitled 
for  her  life  only,  subject  to  a  restraint  on 
anticipation.  In  my  opinion  there  was  no  power 
at  that  time  under  uie  order  to  issue  sequestra- 
tion against  that  property  at  alL  The  writ 
conld  not  take  effect  against  thai  property, 
because  it  was  expressly  excepted  from  the  scope 
of  the  order,  and  necessarily  also  from  the  scope 
of  the  writ  which  was  issued  under  it.  On  the 
25th  March  the  rents  became  payable,  and  within 
two  days  from  thai  date  some  rents  were  received 
part^  "by  Mrs.  Gathcart  and  partly  by  her  agent 
Mr.  Lewis.  The  sequestrators  sav  that  the  rents 
BO  received  oaght  to  be  handea  over  to  them. 
Why  P.  I  cannot  see  any  reason  to  justify  the 
sequestrators  in  claiming  them.  The  rents  are 
those  with  respect  to  which  Mrs.  Gathcart  was 


restrained  from  anticipation,  and  property  subject 
to  such  a  restriction  was  expressly  excepted  from 
the  operation  of  the  order.    It  is  contended  that, 
when  the  25th  of  March  arrived  and  the  money 
was  received  by  Mrs.  Gathcart  or  her  agent,  it 
was  no  longer  subject  to  any  restriction  against 
anticipation  in  her  hands,  and  that  an  execution 
then  issued  against  her  would  have  entitled  the 
creditor  iasning  execution  to  take  the  money  as 
part  of  her  separate  proper^  not  subject  to  any 
restraint  on  anticipation.    I  have  no  doubt  that 
would  be  so ;  but  it  does  not  follow  that  the  effect 
of    a  writ  issued  while  the  property  was  stiU 
subject  to  a  restraint  against  anticipation  would 
be  the  same.      It   is  said,  whether  there  is  a 
judgment  for  costs  or  a  contract  it  is  exactly  the 
same.    If  this  be  so,  and  this  argument  is  sound 
with  respect  to  a  judgment,  it  must  be  equally 
sound  with  respect  to  a  contract,  and  it  would 
come  to  this,  that  a  lady  who  is  restrained  from 
anticipation  and  who  cannot  contract  herself  out 
of  t^e  right  to  receive  her  income,  might  enter 
into  a  contract  by  which  she  would  confer  a  right 
on  some  one  else  to  take  the  money  when  the  time 
for  payment  has  come,  although  she  is  expressly 
prevented  by  law  from  entering  into  any  such 
contract,  because  she  ia  restrained  from  anticipa- 
tion.     The  argument   has  been  carried   to  this 
absurd  extent,  that  the  lady  cannot  be  prevented 
from  going  to  the  bank  to  receive  her  dividends 
on  consols  on  the  morning  of  the  day  on  which 
they  become  due,  and  during  all  that  day  she 
may  do  as  she  likes  with  them,  but  that,  if  she 
does  not  receive  them  on  the  first  day,  then  on 
the  following  day  those  dividends  are  in  arrear, 
and    can    be    taken    by    the    sequestrators.     A 
distinction   has   been   drawn    between  rents  or 
dividends  which  are  due  but  are  not  in  arrear, 
and  rents  and  dividends  which  are  overdue  and 
in  arrear.      In    my  opinion    there    is    no  such 
distinction.    When  the  books  speak  of  the  right 
to  the  income  of  married  women  which  is  said  to 
be  "in  arrear,"  in  my  opinion  a  distinction  is 
being  drawn  between  income  to  which  a  married 
woman  is  entitled,    but  which    she  is  not  yet 
entitled  to  receive,  and  which  she  cannot  antici- 
pate, and  income  which  she  is  entitled  to  receive 
at  once.    When  the  time  has  passed  at  which  the 
income  becomes  due,  it  is  included  in  what  is 
called  "  income  in  arrear"  within  the  meaning  of 
the  phi-ase  as  used  in  the  cases  which  have  been 
cited.    I  know  of  no  principle  or  authority  for 
the  proposition  that  on  the  24th  March  rents  are 
not  yet  due  and   cannot   be  anticipated    by  a 
married  woman  who  is  restrained  from  anticipa- 
tion, and  that  on  the  25th  March  the  rents  are 
due  and  can  be  received  by  her,  but  will  not  be 
bound  by  a  previous  assignment,  and  it  is  not 
until  after  that  time  that  they  can  be  received 
by  her  assignee.    I  know  of  no  such  distinction. 
It  seems  to  me  that  either  the  time  for  payment 
has    not    come    (in    which   case  a  woman  who 
is    restrained    from    anticipation    cannot    deal 
with  the  rents) ;  or  the  day  has  anived  for  pay- 
ment (in  which  case  they  are  no  longer  capable  of 
being  anticipated),  and  they  are  then  in  arrear 
withm  the  meaning  of  that  phrase,  as  it  is  used 
in  the  cases.    The  result  is,  that  there  are  i-ents 
or  revenue  with  respect  to  which  Mrs.  Gathcart 
was  restrained  from   anticipation,    and   in    my 
opinion  she  had  no  power  to  do  anything  which, 
after  the  period  of  payment  had  arrived,  would 
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iuLve  Uie  effect  of  fettering  herself  in  respect  to 
that  income.  As  Cotton,  L.J.  said  in  the 
passage  which  has  just  been  read,  in  the  case 
of  Hyde  t.  Eyde  (59  L.  T.  Rep.  N.  S.  631; 
13  P.  Div.  173) :  "With  regard  to  future  income, 
it  would,  in  my  opinion,  be  wrong  to  hold  that 
the  sequestrator  can  enforce  payment  of  it  to 
him,  because,  when  a  married  woman,  who  has 
a.  separate  estate,  which  is  the  mei<e  creature  of  a 
court  of  equity,  is  restrained  from  anticipation, 
the  court,  in  fact,  secures  the  property  to  her,  and 
as  she  cannot  do  any  act  to  anticipate  the  income, 
or  to  give  it  to  anotuer  person  by  anticipation,  it 
would,  in  my  opinion,  be  wrong  for  the  court  to 
say  that,  because  she  has  committed  a  contempt, 
the  court  will  not  only  authorise  the  sequestrator 
to  receive  the  income  already  due  to  her,  but  will 
take  advantage  of  her  act  to  make  an  order  for 
the  sequestrator  to  receive  the  future  income ;  that 
would  De  causing  a  married  woman  to  do  indirectly 
what  she  cannot  do  directly."  Now,  in  Be  Olanville 
{54  L.  T.  Eep.  N.  S.  411 ;  31  Ch.  Div.  532),  the 
courts  held  that  the  commencement  of  the  action 
was  the  time  to  look  at,  and  that  no  income  which 
did  not  accrue  due  till  after  that  date  could  be 
attached.  In  Cox  v.  Bennett  (ubi  «up.)  the  court 
took  a  different  view.  It  held  there  that,  if  the 
property  with  respect  to  which  it  was  said  that 
the  order  for  sequestration  applied  was  not  in 
arrear  until  the  date  when  the  order  was  made, 
but  was  then  in  arrear,  that  would  do.  The 
present  is  an  attempt  to  go  further,  and  say  that, 
if  the  money  which  it  is  sought  to  make  liable  is 
in  arrear,  not  when  tlie  order  is  made,  or  when 
the  writ  issued,  but  when  it  is  sought  to  put  the 
writ  into  execution,  that  will  do.  In  my  opinion 
that  wiU  not  do.  There  is  no  authority  for  it. 
The  case  I  cited  is  against  it,  both  as  i-egards 
principle,  and  as  regards  the  application  of  the 
principle  to  the  particular  cases.  In  my  opinion, 
therefore,  the  sequestrators  had  no  power  to 
recover  payment  of  the  rents  that  only  became 
due  on  the  25th  March.  Under  the  circum- 
stances, Mrs.  Gathcart  was  entitled  to  receive 
them,  or  to  employ  an  agent  to  do  so,  and  the 
sequestrators  are  not  entitled  to  require  the 
agent  to  pay  those  moneys  over  to  them, 
because  their  power  merely  applies  to  the 
property  which  was  not,  at  the  time  when  the 
order  for  payment  was  made,  subject  to  any 
restraint  on  anticipation.  The  second  motion, 
therefore,  must  be  dismissed  with  costs.  The 
same  reasoning  applies  to  the  first  motion,  so  far 
as  it  seeks  to  restrain  Mrs.  Gathcart  from  receiving 
the  rents,  but  that  motion  asks,  in  the  alternative, 
for  leave  to  issue  a  fresh  writ  of  sequestration. 
[His  Lordship  expressed  an  opinion  that  this  leave 
ought  to  lie  given,  but  on  the  following  morning 
(28th  April)  he  delivered  the  following  further 
judgment :]  I  have  considered  this  matter  again 
since  yesterday,  and  I  do  not  see  that  the  appli- 
cant ought  to  have  leave  to  issue  a  fresh  writ  of 
sequestration ;  for  this  reason,  that  I  do  not  see 
what  good  he  would  get  by  it.  The  writ  is  to 
work  out  the  orders  for  payment,  and  those  orders 
only  apply  to  rents  and  income  which  were  in 
arrear  at  their  date.  The  existing  sequesti-ation 
is  quite  ample  enough  to  covei-  that,  and  a  further 
sequestration  would  do  no  good.  The  case  is  not, 
as  I  thought  yesterday,  like  a  case  in  which  you 
have  execution  in  one  county,  and,  there  being 
no  return,  you  issue  a  fresh  execution  in  another 


coun<7.  The  sequestration  already  issaed  coven 
everything  which  the  applicant  mis  a  right  to 
catch.  It  is  as  large  as  any  writ  could  be,  and 
the  issue  of  a  fresh  sequestration  would  not  add 
anything  to  the  power  of  the  sequestrators.  If 
the  date  of  the  writ  of  sequestration  were  that 
at  which  it  has  to  be  considered  what  can  be 
taken  under  it,  then,  no  doubt,  the  case  would  be 
different.  But  it  is  not  so,  and  I  most  dismiss 
the  first  motion  also  with  costs.  I  see  the  cases 
of  Be  mason  (57  L.  T.  Bep.  N.  S.  94 ;  35  Ch.  Div.  4 1, 
Stogdon  v.  Lee  (64  L.  T.  Bep.  N.  S.  494 ;  (1891) 
1  Q.  B.  661),  and  Pelton  Brothers  v.  HarrUon  (65 
L.  T.  Bep.  N.  S.  514  j  (1891)  2  Q.  B.  422).  are 
strong  authorities  in  favour  of  the  view  I  have 
taken. 

Solicitors :  Hood-Bam  and  Co. ;  M.  B.  Elton. 


Tuesday,  May  1. 

(Before  Nobth.  J.) 

Be  RoLFB ;  Tyson  v.  Johnson,  (a) 

Practice  —  Administration  —  Action  —  Persons 
served  trith  notice  of  judgment — Notice  of  hearing 
on  further  consideration — Order  XVL,  rr.  40, 
41,42;  Order  XXXn.,r.  21. 

As  a  general  rule  persons  served  toith  notice  of  a 
judgment  or  order  under  Order  XVI.,  r.  40, 
who  have  not  entered  an  appearance,  need  not 
be  served  with  notice  of  the  hearing  on  fur&er 
consideration. 

In  an  action  by  one  beneficiary  against  the 
trustees  of  a  wiU,  the  usual  judgment  vai 
given  for  administration  and  execution  of  the 
trusts  of  the  will.  This  judgment  was  served 
upon  the  other  benefi/iiaries  under  Order  XVI., 
r.  40.     None  of  them  entered  an  appearance. 

Held,  that  it  was  not  necessary  to  serve  them  by 
filing  or  otherwise  with  notice  of  the  heming 
on  further  consideration,  the  order  asked  for 
not  requiring  them  to  pay  money  or  otherwise 
affecting  them  personally. 

This  was  an  action  for  the  administration  of  the 
estate  of  Robert  Bolfe,  who  died  some  years 
before  its  commencement.  The  plaintiff  was  one 
of  the  persons  beneficially  interested  in  the 
residue  of  the  testator's  estate ;  the  only  defendants 
were  the  executors  of  the  last  surviving  trustee, 
who  in  that  capacity  were  the  present  troatees  of 
the  will. 

On  the  12th  June  1893  the  usual  administration 
order  was  made  directing  full  accounts  and 
inquiries. 

Notice  of  this  order  was  served  under  Order 
XVI.,  r.  40,  upon  all  the  persons  other  than  the 
plaintiff  beneficially  interested,  and  a  memo- 
randum of  such  service  was  duly  entered  in  the 
Central  Office  according  to  rule  42,  but  none  of  the 
persons  so  served  entered  an  appearance  or 
attended  any  of  the  proceedings  in  ctiambers. 

The  chief  clerk's  certificate,  which  was  dated 
the  5th  March  1894,  certified,  among  other  things, 
that  there  was  a  balance  due  from  the  surviving 
trustee's  estate  of  336Z.,  and  that  the  defendants, 
his  executors,  had  admitted  assets ;  that  the  only 
outstanding  estate  was  a  mortgage  which  had 
been  appropriated  for  the  payment  of  two  legaciae, 
the  other  legacies  and  debts  having  been  p&id. 

(a)  Beported  bj  J.  B.  Brooei,  Eaq.,  But1statv*t-L«w. 
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He  also  certified  that  all  the  peraons  beneficiallv 
interested  under  the  will  had  been  duly  served 
with  the  order,  but  had  not  entered  any  appear- 
ance, as  appeared  by  certificates  from  the  Cfentral 
Office. 

The  case  now  came  on  for  further  consideration. 
The  order  asked  for  provided  for  the  payment 
into  court  of  the  balance  found  due,  the  taxation, 
payment  of  costs,  and  for  directions  as  to  realising 
the  mortgage. 

Bramwell  Davu  for  the  plaintiffs. — A  question 
has  been  raised  whether  notice  of  the  heating 
upon  further  consideration  ought  to  have  been 
served  upon  the  persons  who  were  served  with 
the  notice  of  judgment  but  did  not  enter  an 
app«arance.  Order  XXXVI.,  r.  21,  reqjuires  that 
notice  should  be  served  on  the  parties  to  the 
action.  The  question  is,  whether  these  persons 
are  parties.  The  service  of  notice  of  judgment 
is  governed  by  Order  XVI ,  r.  40,  which  makes 
the  judgment  binding  on  them,  and  rule  41  of 
the  same  order  directs  that  they  should  enter  an 
appearance  like  other  parties  instead  of  obtaining 
leave  to  attend  the  proceedings  as  under  the  old 
practice.  In  a  recent  case  before  your  Lordship, 
the  registrar  (Mr.  Lavie)  stated  that  the  practice 
-was  to  serve  such  persons.  On  the  other  hand,  in 
Seton's  Judgments  and  Ordei-s,  vol.  1,  p.  316 
(5th  edition),  it  is  stated  that  all  parties,  including 
persons  who  may  have  entered  an  appearance 
under  Order  XVI.,  r.  41,  must  be  served,  appa- 
rently excluding  those  who  have  not  entered  an 
appeai-ance.  In  Bees  v.  George  (15  Ch.  Div.  490) 
CSiitty,  J.  required  service,  but  in  that  case  the 
order  was  for  payment  of  money  by  the  persons 
-who  had  been  served  with  notice  of  judgment. 
If  yonr  Lordship  thinks  service  necessary,  the 
case  must  stand  for  a  week  to  allow  of  notice 
being  filed  in  the  Central  Office. 

Byland,  for  the  defendants,  did  not  i-aise  any 
objection  on  this  point. 

North,  J. — ^I  think  I  can  hear  the  case.  I  do 
not  think  it  is  essential  that  beneficiaries  who 
tiave  been  served  with  notice  of  the  judgment 
should  be  served  with  notice  of  the  hearing  on 
further  consideration.  Order  XVI.,  r.  41,  provides 
that  it  shall  not  be  necessary  for  any  person  served 
-with  notice  of  any  judgment  to  obtain  an  order 
for  liberty  to  attend  the  proceedings,  but  such 
person  shall  be  at  liberty  to  attend  the  proceedings 
vpon  entering  an  appearance  in  the  Central  Office, 
in  the  same  manner  and  subject  to  the  same 
provisions  ajs  a  defendant  entering  an  appearance. 
Then  rule  42  provides  that  a  memorandum  of  the 
iservice  upon  any  person  of  notice  of  the  judgment 
or  order  in  any  action  under  rule  40  shall  be 
entered  in  the  Central  Office  upon  due  proof  of 
such  service.  That  has  been  done,  as  appears 
from  the  chief  clerk's  certificate,  and  there  is  no 
provision  requiring  anything  else  to  be  done. 
The  passage  quoted  from  Seton,  under  the  heading 
"  Further  consideration — Service — Appearance  by 
persons  not  parties,"  only  states  that  those  who 
have  appeared  must  be  served.  No  doubt  cases 
may  well  arise  in  which,  as  in  Bees  v.  Oeorae  {iibi 
rup.),  the  court  will  not  make  orders  on  further 
consideration  without  requiring  service  on  persons 
who  are  personally  affected  by  the  order.  But 
that  is  a  different  matter  altogether,  and  a  ques- 
tion for  the  discretion  of  the  court.  In  the 
absence  of  such  special  reason  for  the  exercise  of 


its  discretion,  I  see  no  grotmdfor  requiring  service 
by  filing  or  otherwise. 

The  case  was  then  heard,  and  the  order  made  as 
prayed,  except  that  the  costs  were  not  ordered  to 
be  paid,  but  only  to  be  taxed,  with  liberty  to  apply 
for  their  payment,  and  generally,  when  the  balance 
found  due  had  been  paid  into  court. 

Solicitors :  Alexander  Pope  ;  Belfrage  and  Co. 


Wednesday,  Feb.  28. 
(Before  Williams,  J.,  sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 
Be  Nbw  Tebbab  Tin  Mining  Company 
Limited,  (a) 
Company — Winding-up— Voluntary  liquidation — 
Stannaries  Court  —  Jurisdiction  —  Companies 
(Winding-up)  Act  1890,  ««.  1  (sub-seets.  1,  4), 
3.32. 
A  company  formed  for  working  mines  "  in  Corn- 
wall and  elsewhere  in  England  "  was  in  volun- 
tary liquidation.     The  company  had  originaXly 
been  engaged  in  working  a  m.%ne  in  Cornwall, 
but  it  did  not  appear  from  the  evidence  that  it 
had  at  any  time  been  engaged  in  working  a  mine 
out  of  Cornwall. 
Held,  that  the  court  having  jurisdiction  to  enter- 
tain applications  in  the  wijiding-up  was  the 
Stannaries  Cou/rt,  until  it  was  shown  that  the 
company  was   actually  working  mines   beyond    • 
the  limits  of  the  Stannaries. 
Motion. 

This  was  an  application  in  the  voluntary  wind- 
ing-up of  the  New  Terras  Tin  Mining  Company 
Limited  by  a  contributory,  under  sects.  13«  and 
141  of  the  Companies  Act  1862,  that  the  liquidator 
should  be  removed,  and  that  another  should  be 
appointed  in  his  place. 
The  company  was  registered  in  1882. 
The  memorandum  of  association  stated  its 
objects  to  be 

To  purchase  or  otherwise  acquire  and  work  mines, 
minerals,  and  mining  rights,  lands,  and  hereditaments  in 
the  ooonty  of  Cornwall  or  elsewhere  in  £ngland. 

The  registered  office  of  the  company  was  in 
London. 

The  company  had  formerly*  been  engaged  in 
working  a  mine  in  Cornwall,  but  was  not  now 
engaged  in  working  any  mine  either  in  Cornwall 
or  elsewhere. 

It  did  not  appear  from  the  evidence  whether 
the  company  had  ever  worked  a  mine  not  in 
Cornwall. 

In  Jan.  1894  an  application  in  the  winding-up 
had  been  made  by  another  contributory  in  the 
Stannaries  Court  with  reference  to  other  matters, 
and  an  order  thereon  had  been  made  by  consent. 
Oswald,  Q.C.  and  BramweU  Davis  for  the 
motion. 

Mieklem,,  for  the  liquidator,  took  the  preliminary 
objection  that  the  motion  ought  to  have  been 
made  to  the  Stannaries  Court.  By  sect.  81  of 
the  Companies  Act  1862  the  "  court  was  defined 
to  mean  the  High  Court  of  Chancery,  and  provi- 
sion was  thereby  made  for  the  case  of  a  company 
carrying  on  busmess  within  the  Stannaries.  That 
section  was,  however,  i-epealed  by  sect.  33  of  the 

(a)  Beported  hj  W.  IviMiT  OOOK,  Esq.,  Barrlster-st-Law. 
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Gompaniea  (Wmdio^-up)  Act  1890,  and  the 
definition  contained  in  the  Stannaries  Act  1887 
was  adopted.  Sect.  1,  sub- sect.  (4)  of  the  Act 
of  1890  provides  that  "where  a  company  is 
formed  for  working  mines  within  the  Stannaries, 
and  is  not  shown  to  be  actually  working  mines 
beyond  the  limits  of  the  Staimaries,  or  to  be 
engaged  in  any  other  tmdertaking  beyond  those 
limits,  or  to  have  entered  into  a  contract  for  snch 
working  or  undertaking,  a  petition  to  wind-up 
the  company  or  to  continue  the  winding-up  of  the 
company  under  the  stmerrision  of  the  court  shall 
be  presented  to  tiie  Stannaries  Gourt,  whatever 
may  be  the  amount  of  the  capital  of  the  company 
and  wherever  the  reristered  office  of  the  company 
is  situate."  This  suo-section  does  not  apply  to  a 
voluntary  liquidation,  but  it  appears  from  the 
sub-section  taken  in  connection  with  sub-sect.  (2) 
of  sect.  32  of  the  Act  that  the  court  having  juris- 
diction in  the  case  of  a  voluntary  winding-up  of  a 
company  engaged  in  working  mines  within  the 
limits  of  the  Stannaries  is  the  Stannaries  Court. 
This  court  has  therefore  no  jurisdiction  to  enter- 
tain the  present  application,  unless  it  be  under 
the  power  given  oy  sect.  3,  sub-sect.  (1),  to 
retain  proceedings  in  the  court  in  which  they 
have  been  commenced:  {Be  Watson  and  Sons 
Limited,  65  L.  T.  Eep.  N.  S.  170;  (1891)  2  Ch.65.) 
[Williams,  J. — In  that  case  all  that  Chitty,  J. 
meant  was  that  in  general  the  Companies  (Wind- 
ing-up) Act  of  1890  had  no  application  to  volun- 
tas bquidations.  He  did  not  intend  to  lay  down 
that  it  'only  applied  to  voluntary  liquidations 
where  they  were  expressly  mentioned.  There  are 
also  sections  in  the  Act  which  must  applv  by 
implication.  In  four-fifths  of  the  sections  there 
is  a  limitation  to  compulsory  winding-up.  In  Be 
Stock  and  Share  Auction  and  Banking  Company 
LimUed  {ante,  p^  235 ;  (1894)  1  Ch.  736)  I  went 
much  further  than  that,  and  held  that  sect.  15 
applied  to  a  voluntary  winding-up.]  In  the  pre- 
sent liquidation  an  application  has  already  been 
made  to  the  Stannaries  Court  for  the  appoint- 
ment of  another  liquidator.  I  ask  your  Lordship 
therefore  to  follow  the  course  adopted  by 
Stirling,  J.  in  Be  Buller  and  Basset  Tin  and 
Copper  Company  Limited  (35  Sols.  Jour.  260), 
and  to  transfer  the  matter  to  the  Stannaries 
Court. 

Oswald,  Q.C.  and  Bram,weU  Davis  for  the  appli- 
cant.— The  memorandum  of  association  states 
that  the  company  was  formed  to  work  mines  "  in 
Cornwall  and  elsewhere  in  England."  By  that  we 
submit  is  meant  that  the  company  was  to  work 
mines  in  England.  The  words  "  in  Cornwall  or 
elsewhere"  were  unnecessarily  inserted,  and  are 
mere  surplusage.  [Williams,  J. — The  fact  that 
the  memorandum  gives  power  to  work  elsewhere 
is  not  sufficient  to  take  the  company  out  of  the 
jurisdiction  of  the  Stannaries  Court.]  As  there  is 
no  evidence  showing^  that  the  company  is  engaged 
in  working  mines  in  Cornwall,  this  court  has 
jurisdiction  to  make  the  order  asked  : 

Re  Silver  Valley  Mints,  45  L.  T.  Bep.  N.  S.  104 ; 
18  Cai.  Div.  472. 

[Williams,  J.^-Lord  Bomilly,  M.R.  had  decided 
in  Be  East  Botallack  Consolidated  Mining  Com- 
pany (11  L.  T.  Rep.  N.  S.  408;  34  Beav.  82)  that 
"engaged  in  working"  meant  "formed  to  work." 
The  Court  of  Appeal  overruled  that  in  Be  Silver 
Valley  Mines   {vH  sup.),  and  held  that  the  com- 


pany must  actually  be  engaged  in  working.  The 
Act  of  1890  enacted  as  law  in  sect.  1,  sub-sect.  (4) 
what  Lord  Romilly  had  decided  in  the  case  befcn 
him.  Therefore  prima  facie  it  is  sufficient  to  gire 
jurisdiction  to  the  Stannaries  Court  that  a  com- 
pany has  been  formed  to  work  mines  within  ihe 
umits,  and  is  not  actually  working  beyond  tht 
limits  of  the  Stannaries.  To  oust  that  jniisdie- 
tion  it  must  be  shown  that  the  company  is  -woA- 
ing  elsewhere.]  In  Be  North  Molton  Mining  Com- 
pany (W.  N.  1E86,  p.  78),  Kay,  J.  made  aji  order 
removing  a  liquidator  and  appointing  another  in 
his  place  in  the  case  of  a  company  which  had  had 
a  mine  within  the  jurisdiction  of  the  Stannaries 
Court  but  which  had  been  sold  in  the  voluntaiy 
liquidation.  Be  Buller  and  Basset  Tin  and  Ccfper 
Company  Limited  {ubi  sup.)  does  not  apply,  u  in 
that  case  there  do  not  appear,  as  here,  to  have  been 
the  words  "  or  elsewhei-e."  Further,  the  liquida- 
tion here  being  voluntary,  the  court  has  no  jnris- 
diction  to  retain  or  tranter  the  matter  under  sect 
8,  sub-sect.  (1)  of  the  Act  of  1890. 

Williams,  J. — I  am  of  opinion  that,  under  the 
cireumstances  of  this  case,  the  jurisdiction  ispri'ma 
facie  in  the  Stannaries  Court.  I  think  this  com- 
pany was  f onned  for  the  purpose  of  working  mines 
within  the  limits  of  the  Stannaries,  although  not 
exclusively  within  those  limits.  Having  regard  to 
the  terms  of  the  Act  of  1890,  I  think  tluit,  the 
moment  that  appears,  the  jurisdiction  is  in  the 
Stannaries  Court  until  it  appears  that  tiie  com- 
pany has  been  working  mines  beyond  the  limits 
of  the  Stannaries.  I  will  give  the  plainlaifsan 
opportunity  of  showing  that  this  company  has 
been  working  mines  beyond  such  limits,  bat  in 
the  meantime  I  decline  to  exercise  my  power  of 
retaining  the  case  here,  having  regard  to  the  fact 
that  the  matter  has  been  under  consideration  in 
the  Stannaries  Court,  and  an  order  by  consoit 
has  been  made  there. 

The  plaintiffs  thereupon  agreed  to  an  order 
transferring  the  motion  andproceedings  therecffl 
to  the  Court  of  the  Vice- Warden  of  the  Stan- 
naiies  to  be  heard  by  him,  and  reserving  all  costs 
to  be  dealt  with  by  him. 

Solicitors :  Leuns  W.  Gregory ;  J.  A.  Maxwdl. 


Wednesday,  April  25. 
(Before  Williams,  J.,  sitting  as  an  additicaal 
Judge  of  the  Chancery  Division.) 
Be    Genebal    Phosphate    Cokpobatios 
Limited. 
Be  Nobthebn  Tbansvaal  Gold  Mining  Con- 
pant  Limited. 
Be  Delhi  Steamship  Company  Lihitkd.  (a) 
Company —  Winding-up — Puilic    examinatim— 
Beport  of  official  receiver — Statement  in  rtpori 
that    fraud    has    been   comntitted — Compami* 
{Winding-up)  Act  1890,  8.  8. 

In  order  to  obtain  an  order  for  public  examiMiio* 
under  sect.  8  of  the  Companies  (Winding-w\ 
Act  1890,  the  official  receiver  should,  in  K» 
further  report  under  suh-sect.  (2).  state  matttn 
of  information  and  belief,  and  should  pUdge 
himself  that  such  matters  in  his  opinion  e<mdi- 
tute  a  prima  facie  cose  of  fraud  by  somepene* 
— not  defining  which  person — in  the  promotim 

(.a)  Beported  by  W.  IvmiT  Cook,  Exi.,  B■ni■te^«^I••w. 
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or  formation  of  the  company  or  in  relation  to  the 
tympany  since  the  formation  thereof.  Whether 
or  not  the  expression  of  such  opinion  is  a  condi- 
tion precedent  to  the  making  of  such  an  order,  it 
is  convenient  in  practice  that  the  opinion  of  the 
official  receiver  should  be  so  expressed. 

These  were  applications  in  chambers,  hj  the 
official  receiver  in  person,  under  sect.  8  of  the 
Companies  (Winding-up)  Act  1890,  for  orders  for 
the  public  examination  of  persons  connected  with 
"the  above-named  companies.  That  section  pro- 
vides: 

Snb-Beot.  (1).  Where  the  oonrt  has  made  an  order  for 
-windingf-up  a  company,  the  official  raceirer  shall,  as  soon 
aa  piaoticable  after  receipt  of  the  statement  of  the  com- 
pany's affairs,  submit  a  preliminary  report  to  the  oonrt — 
<«)  as  to  the  amount  of  capital  issued,  subscribed,  and 
X>aid  up,  and  the  estimated  amount  of  assets  and  liabili- 
ties ;  and  (b)  if  the  company  has  failed,  as  to  the  causes 
of  the  failure ;  and  (e)  whether  in  his  opinion  further 
Inqniry  is  desirable  as  to  any  matter  relating  to  the  pro- 
motion, formation,  or  failore  of  the  company,  or  the  oon- 
dnct  of  the  business  thereof. 

Snb-sect  (2).  The  official  reoeirer  may  also,  if  he 
thinks  fit,  make  a  further  report,  or  further  reports, 
stating  the  manner  in  which  the  company  was  formed, 
and  whether  in  his  opinion  any  fraud  had  been  com- 
mitted by  any  person  in  the  promotion  or  formation  of 
the  company,  or  by  any  director  or  other  officer  of  the 
company,  in  relation  to  the  company  since  the  formation 
thereof,  and  any  other  matters  which  in  his  opinion  it  is 
desirable  to  brinj;  to  the  notice  of  the  court. 

April  25. — The  following  written  judgment  was 
now  delivered  in  court  by  WiiiLiAMs,  J. :— The 
question  I  have  to  decide,  before  I  can  make  the 
order  for  examination  asked  for  in  these  cases,  is 
whether  or  not  the  statement  in  terms  by  the 
official  receiver  in  his  report  of  his  opinion  that 
'*  a  fraud  has  been  committed  "  by  some  person  of 
the  class  mentioned  in  sub-sect.  3  of  sect.  8  of  the 
Companies  (Windins-up)  Act  1890,  in  the  promo- 
tion or  formation  of  the  company,  or  in  relation 
to  the  company  since  the  formation  thereof,  is  a 
«ondition  precedent  to  the  jurisdiction  to  make 
the  order  for  examination,  and  what  constitutes 
the  expression  of  such  on  opinion  P  This  question 
has  been  'before  the  Court  of  .^peal,  and  was 
argued  by  counsel  in  the  case  oi  Re  Trust  and 
Investment  Corporation  qf  South  Africa  (67  L.  T. 
Bep.  N.  S.  777  ;  (1892)  3  Gh.  382).  The  report  of 
the  official  receiver  in  that  case  did  not  state  in 
terms  the  opinion  of  the  official  receiver  that  fraud 
had  been  committed,  but  the  court  nevertheless 
ordered  a  public  examination.  The  judgment  of 
the  court,  however,  was  only  given  on  an  ex  parte 
appeal,  and  was  in  terms  only  directed  to  the 
qaestion  whether  the  order  for  examination  could 
be  made  on  an  ex  parte  application,  and  whether 
the  report  need  indicate  fi"aud  on  the  part  of  the 
person  ordered  to  be  examined.  Since,  and  in 
consequence  of  this  decision,  I  have  always  thought 
it  right  to  make  orders  if  the  report  of  the  official 
receiver  disclosed  a  prima  facie  case  of  fraud, 
«ven  though  the  report  did  not  express  in  terms 
the  opinion  that  fraud  had  been  committed,  and 
I  have  treated  the  report  and  application  of  the 
official  receiver  as  a  sufficient  indication  of  the 
opinion  of  the  official  receiver.  It  seems,  however, 
from  observations  of  membei-s  of  the  Court  of 
Appeal  in  the  recent  case  of  Be  New  Zealand 
Loan  and  Mercantile  Agency  Company  Limited 
(10  Times  L.  Kep.  379),  that  the  comt,  with- 


out expi-essly  departing  from  the  dedsion  in 
Be  Trust  and  Investinent  Corporation  of  South 
Africa  {ubi  sup.),  and  without  saying  that  an 
expression  in  terms  of  an  opinion  by  the  official 
receiver  that  fraud  has  been  committed,  was 
a  condition  of  the  jurisdiction  of  the  court  to 
order  a  public  examination,  indicated  a  view 
that  it  was  desirable  that  the  official  receiver 
should  express  in  terms  the  opinion  referred  to 
in  sub-sect.  2  of  sect.  8.  I,  therefore,  have  now 
to  consider  how  far  I  ought  to  i-equire  the  expres- 
sion in  terms  of  such  an  opinion,  and  what  the 
nature  of  the  opinion  thus  to  be  expressed  is. 
Now  the  object  of  the  examination  is  manifestiy 
to  ascertain  whether  such  fraud  has  been  com- 
mitted. It  is  obvious,  therefore,  that  one  should 
not  so  read  the  section  as  to  make  the  conclusion 
in  foct  that  such  a  fraud  has  been  committed  a 
condition  precedent  to  the  order  for  examination. 
The  utmost  that  the  section  can  mean  is  that  the 
official  receiver  should  state  that,  on  the  informa- 
tion before  him,  uncontradicted  and  unexplained, 
he  is  of  opinion  that  a  prima  facie  case  is  made  of 
fraud  having  been  committed,  and  that  he  believes 
such  information  to  be  true.  To  give,  however, 
the  words  "  state  his  opinion  that  a  fraud  has 
been  committed,"  this  meaning  is  no  small  de- 
parture from  the  literal  meaning  of  the  words, 
for  to  state  an  opinion  that  there  is  a  prima  facie 
case  that  a  fraud  has  been  committed  is  mani- 
festiy not  the  same  thing  as  to  express  an  opinion 
that  fraud  has  been  committed.  Some  light  is 
thrown  on  the  meaning  of  the  words  by  previous 
legislation,  for  the  opinion  of  the  official  receiver 
embodied  in  his  report  seems  to  be  made  evi- 
dence by  rule  333  of  the  Bankruptcy  Rules  of 
1886,  and  the  object  of  the  Legislature  generally 
would  seem  to  De  to  enable  the  official  receiver 
to  bring  before  the  court  matters  as  to  which 
he  has  no  personal  knowledge,  and  can  only  be 
speaking  from  information  and  belief.  Thus,  hj 
the  16th  section  of  the  Debtors  Act  1869,  it  is 
enacted  that,  "  Where  a  trustee  in  any  bankruptcy 
reports  to  any  court  exercising  jurisdiction  in 
banki-uptcy  that  in  his  opinion  a  bankrupt  has 
been  guilty  of  any  offence  under  this  Act,  or 
where  the  court  is  satisfied  upon  the  representa- 
tion of  anjr  creditor  or  member  of  the  committee 
of  inspection  that  there  is  ground  to  believe  that 
the  bankrupt  has  been  guilty  of  any  oSence  under 
this  Act,  the  court  shaU,  if  it  appears  to  the  court 
that .  there  is  a  reasonable  probability  that  the 
bankrupt  may  be  convicted,  order  the  trustee  to 
prosecute  the  bankrupt  for  such  offence."  Now, 
in  this  section  it  is  impossible  to  suppose  that  it 
was  intended  that  more  should  be  requu-ed  of  the 
trustee  (whose  duties  in  this  respect  are  now  per- 
formed also  by  the  official  receiver),  as  the  con- 
dition of  an  order  to  prosecute,  than  is  required  of 
a  creditor  making  a  representetion  to  the  court. 
It  is  plain  that  in  either  case  the  facts  must  be 
stated,  because  the  court  is  only  to  order  the 
prosecution  if  it  appears  to  the  court  that  there  is 
a  reasonable  probability  that  the  bankrupt  may  be 
convicted,  a  matter  of  which  the  court  cannot 
judge  unless  the  facts  upon  which  the  application 
is  based  are  before  it.  Why,  then,  does  the 
section  require  that  the  trustee  or  official  receiver 
should  report  that  in  his  opinion  a  bankrupt  has 
been  guilty  of  an  offence  under  the  Debtors  Act  ? 
It  seems  to  be  because  the  official  receiver  is 
entitled  to  briaMlHfore  the  court  matters  based 


Digitized  by 


vjwwviC 


628-Vol.  IXX.,  N.  8.] 


THE   LAW  TIMES. 


[Jane  30,  UM. 


Q.B.  DiT.] 


Nbal  (app.)  V.  DETXMiaH  (reap.). 


[Q-B.DiT. 


on  information  and  belief,  in  whicli  case  it  is  onlj 
reasonable  that  the  expression  of  his  belief  in  a 
'  prima  faeie  case  of  fraud   should  be    made    a 

condition  of  his  obtaining  an  order  for  public 
examination.  It  seems  to  me  that  sect.  8  of 
the  Companies  (Winding-up)  Act  1890  in  the 
same  way  intends  that  the  official  receiver 
should  report  matters  of  information  and  belief, 
but  that  when  doing  so  he  should  pledge 
himself  that  such  matters  in  his  opinion  con- 
stitute fraud  by  some  person — not  defining 
which  person — falling  within  the  description 
of  persons  mentioned  in  sub -sect.  2  of  that 
section.  I  do  not  say  that  the  expression  of  this 
opinion  is  a  condition  precedent,  but  I  do  say  that 
it  is  convenient  in  practice  that  the  opinion  of  the 
official  receiver  should  be  so  expressed.  The 
opinion  so  to  be  expressed,  in  my  judgment,  how- 
ever, as  I  have  already  said,  is  merely  an  opinion 
of  the  official  receiver  that  the  facte  of  which  he 
has  knowledge,  or  information  which  he  believes 
to  be  true,  and  which  he  sets  forth  in  his  report, 
constitute  a  prima  facie  case  that  fraud  has  been 
*  committed  in  the  promotion  or  formation  of  the 
company,  or  in  relation  to  the  company  since  the 
formation  thereof.  Unless,  therefore,  the  official 
receiver  is  prepared  to  make  this  or  an  equivalent 
statement,  I  do  not  think  that  I  ought  to  make  an 
order.  If  he  is  willing  to  add  this  statement  to 
each  repoi-t  I  shall  then  make  the  order  in  each 
case  for  the  public  examination ;  but  in  the  case 
of  the  Phosphate  Company  it  mil,  in  the  first 
instance,  be  limited  to  two  of  the  persons  named 
in  the  report. 
The  Official  Receiver  in  person. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Feb.  23. 

(Before  Mathew  and  Cate,  JJ.) 

NbaIi  (app.)  V.  Devenish  (resp.).  (a) 

Adulteration  of  food — MUk — Particulars  of  offence 
— Summone  —  Insuffieieney  of  particulars  — 
Jurisdiction  of  justices — Sale  of  Food  and  Drugs 
Act  1875  (38  *  39  Vict.  c.  63),  s.  6— Sale  of 
Food  and  Drugs  Amendment  Act  1879  (42  &  4S 
Viet.  0.  30),  ».  10. 

Sect.  10  of  the  Sale  of  Food  and  Drugs  Amendment 
Act  1879  (42  &  43  Vict.  c.  30)  jtrovides  that  "in 
aM  prosecutions  under  the  principal  Act  .  .  . 
particulars  of  the  offence  or  offences  against  the 
said  Act  of  which  the  seller  is  accused  .  .  . 
shall  be  stated  on  the  summums." 

Held,  that  the  omission  of  such  particulars  from 
the  summons  does  not  deprive  the  justices  of 
jurisdiction,  but  merely  entitles  the  defendant  to 
an  adjourrvment  of  the  hearing  of  the  case,  in  the 
event  of  the  justices  being  satisfied  that  he  is 
prejudiced  by  such  omission. 

The  case  of  Barnes  (app.)  v.  Rider  (resp.)  (68  X.  T. 
B};p.  N.  S.  447;  62  £.  J.  26,  3f.  C;  56  J.  P. 
70i)  disapproved ;  Beg.  v.  Wakefield  (54  J.  P. 
148)f6aowed. 

This  was  a  case  stated  by  five  of  Her  Majesty's 

i'ustices  of  the  peace  in  and  for  the  borough  of 
)orche8ter,  in  the  coimty  of  Dorset,  under  the 
statutes  20  &  21  Vict.  c.  43,  and  the  Acts  amending 
the  same,  for  the  purpose  of  obtaining  the  opinion 

(a)  Seporttdby  T.  B.  BBisawJiTiK,  Eaq.,  Barria(eF-at-L»T. 


of  the  High   Court  on  questions  of  law  which 
ai-ose  before  them,  as  hereinafter  stated. 

At  a  petty  sessions,  holden  at  the  Guildh&ll  in 
Dorchester,  in  and  for  the  borough  of  Dorchester, 
on  the  Ist  Jan.  1894,  an  information  was  piefemd 
by  Walter  Devenish  (herein  called  the  respon- 
dent) against  WiUiam  Neal  (herein  called  the 
appellant)  under  sect  6  of  the  Food  and  Drugs 
Act  1875,  charging  that  "the  said  W.  Neal  (the 
appellant)  on  the  11th  Dec.  1893,  at  the  parish 
of  St.  Peter  in  the  said  borough,  did  nnlawfallj 
sell,  to  the  prejudice  of  the  said  W.  Devenish, 
the  purchaser  (the  respondent),  a  certain  articl» 
of  lood,  to  int,  milk,  which  was  adulterated  and 
was  not  of  the  nature,  substance,  and  qnalicj 
demanded  by  the  purchaser,  contrary  to  sect.  6 
of  the  Food  and  Drugs  Act  1875. 

1.  The  appellant  was,  on  the  23rd  Dec.,  served 
with  a  summons  under  the  Food  and  Drags  Act 
at  the  instance  of  the  respondent,  of  which,  so  far 
as  it  is  material  to  this  case,  the  following  ia  i 
copy : 

For  that  yon  (the  appeUant),  on  the  11th  Dec.  liH, 
at  the  parish  of  St.  Peter,  in  the  borong'h  idforeaaid,  did 
nnbkwfolly  sell,  to  the  prejudice  of  tiie  said  Wilier 
Devenish,  the  porchMer  (the  respondent),  a  oertain  utida 
of  food,  to  wit,  milk,  which  wag  adnlterated,  and  wu 
not  of  the  nature,  aubstanoe,  and  quality  demanded  bj 
the  poTchaaer,  contrary  to  sect.  6  of  tibe  Food  ud 
Drugs  Act  1875. 

2.  The  appellant  appeared  to  the  said  snmmoiu, 
and  on  the  case  being  called  on,  he,  by  his  solicitor, 
at  once  objected  that  particulars  of  the  offence 
against  the  aforesaid  Acts,  of  which  he,  the  ap- 
pellant, was  accused,  were  not  stated  in  the 
summons,  in  compliance  with  42  &  43  Yict.  c.  30, 
s.  10,  and  that  such  defect  in  the  summons  was 
fatal  to  it. 

The  justices,  being  of  opinion  (a)  that  the 
summons  in  the  present  caae  was  to  be  distin- 
guished from  the  one  in  the  case  of  Barnes  (app.) 
V.  Bider  (resp.)  (68  L.  T.  Rep.  N.  S.  447 ;  62  L.  J. 
25,  M.  0. ;  56  J.  P.  709),  in  that  it  disclosed  by 
the  words  "which  was  adulterated"  that  the 
defect  in  the  milk  was  adulteration,  and  not 
abstraction  of  fat,  &c._,  (6)  that  under  all  the  cir- 
cumstances they,  the  justices,  were  the  persons  t» 
decide  on  the  sufficiency  of  the  particntars,  (e) 
that  the  particulars  were  sufficient,  and  the  appe- 
lant was  in  no  way  misled,  they  disallowed  the 
objection,  and  promised  to  state  a  case  if  the 
appellant  were  convicted  and  one  applied  for 

The  justices  proceeded  to  hear  tiie  case ;  wit- 
nesses for  the  respondent  and  the  appellant  vere 
heard,  and  the  appellant  convicted  and  ordered  to 
pay  the  sum  of  12.  fine  and  11.  Os.  6d.  costs,  and 
against  this  conviction  the  appellant  appealed 

The  questions  of  law  for  the  opinion  of  the 
coui-t  upon  the  facts  were : — 

1.  There  being  some  particulars,  are  the  magis- 
trates the  persons  to  decide  whether  such  ptf- 
ticulars  are  sufficient  or  not  P 

2.  Are  the  particulars  set  forth  in  the  snmmow 
sufficient  or  not  P 

3.  Was  the  irregularity  (if  any)  in  the  summons 
cured  by  the  appearance  of  the  defendant.' 

The  court  is  now  asked  to  decide  whether  the 
conviction  shall  stand  or  be  quashed. 

Sect.  6  of  the  Sale  of  Food  and  DruRS  Act 
1875  (38  &  39  Vict.  c.  63)  enacts  as  follows : 

Mo  person  shall  sell,  to  the  projudioe  of  the  pv 
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cliaaer,  any  article  of  food,  or  any  drag,  which  ia  not  of 
the  nature,  anbstanoe,  and  qnality  of  the  article  demanded 
by  snch  porohaaer,  nnder  a  penalty  not  exceeding  twenty 
ponnda,  &o. 

Sect.  10  of  the  Sale  of  Food  and  Drugs  Amend- 
ment Act  1879  (42  &  43  Yict.  o.  30)  enacts  as 
follows : 

In  all  proseontionB  nnder  the  principal  Act,  and  not- 
withstanding the  provisioua  of  sect.  20  of  the  said  Act, 
the  sammona  to  appear  before  the  maeriatrates  ahall  be 
■erred  npon  the  person  charged  with  violating  the  pro- 
TirionB  of  the  said  Act  within  a  reasonable  time,  and  in 
the  caae  of  a  perishable  article  not  exceeding  twenty- 
eight  days  from  the  time  of  the  pnrchase  from  such 
person  for  teat  porpoaea  of  the  food  and  drug,  for  the 
■ale  of  which,  in  contraTcntlon  to  the  terme  of  the 
prinoipal  Act,  the  seller  is  rendered  liable  to  proaecntion ; 
and  particnlars  of  the  offence  or  offences  against  the 
aaid  Act  of  which  the  seller  is  accused,  and  also  the  name 
of  the  proaeontor,  shall  be  stated  on  the  summons,  and 
the  Bommon^  shall  not  be  made  retomable  in  a  less  time 
than  Beven  daya  from  the  day  it  ia  served  npon  the 
persona  aummoned. 

Holder  on  behalf  of  the  appellant. — Sect.  10  of 
the  Sale  of  Food  and  Drugs  Amendment  Act  1879 
provides  imperatively  that  the  offence  of  which 
the  seller  is  accused  shall  be  stated  on  the  sum- 
mons. If  this  has  not  been  done  the  summons  is 
a  bad  summons.  In  the  case  of  Barnes  (app.)  t. 
Rider  (resp.)  (68  L.  T.  Bep.  N.  S.  447 ;  62  L.  J.  25, 
M.  C. ;  56  J.  P.  709),  wliich  is  a  case  directly  in 
point  in  the  present  appellant's  favour,  tJie  appel- 
ant there  was  charged  upon  a  summons  whicn  did 
not  further  state  any  particulars  of  the  offence, 
except  that  he  sold  milk  not  of  the  nature,  sub- 
stance, and  quality  demanded  by  the  purchaser. 
The  appellant  in  that  case  objected  that  the 
summons  did  not  state  the  defect  complained  of — 
whether  the  addition  of  water  or  the  abstraction 
of  fat.  The  magistrate  in  that  case  overruled  the 
objection,  and  convicted  the  appellant  of  adul- 
terating the  milk  by  the  addition  of  water.  On 
appeal  to  the  Divisional  Court  the  objection  to  the 
summons  was  fatal,  and  the  court  quashed  the 
conviction  in  that  case. 

No  counsel  appeared  on  behalf  of  the  respon- 
dent. 

Mathew,  J. — The  conviction  of  the  justices  in 
this  case  must  be  upheld.  It  is  said  on  behalf  of 
the  appellant  that  uie  justices  had  no  jurisdiction 
to  hear  this  case,  because  the  summons  taken  out 
against  the  appellant  failed  to  disclose  sufficient 
particulars  of  the  offence  charged.  I  do  not  agree 
with  this  contention.  I  am  of  opinion  that  the 
josticee  were  risht  in  holding  that  this  summons, 
in  fact,  gave  stuBcient  particulars.  It  called  the 
appellant's  attention  to  the  section  of  the  Act 
under  which  he  was  charged,  and  to  the  fact  that 
the  nature  of  the  charge  was  one  of  adulteration, 
and  that  is  quite  enough.  But  supposing  the 
particulars  were  insufficient,  the  fact  that  they 
were  so  would  not  take  away  the  jurisdiction  of 
the  justices.  The  proper  course  for  a  defendant, 
if  he  really  has  been  prejudiced  by  want  of  in- 
formation as  to  the  natui-e  of  the  charge,  is  to 
ask  for  an  adjournment  of  the  case.  The  case  to 
which  we  have  been  referred — Barnes  (app.)  v. 
Rider  (resp.)  (libi  «up.) — as  supporting  the  appel- 
lant's contention,  seems  to  me  to  he  entirely 
opposed  to  the  earlier  case  of  Reg.  v.  Wakefieta 
(54  J.  P.  148). 

YoL  IXX.,  N.  8.,  1808. 


Gave,  J. — I  am  of  the  same  opinion.    But  for 

the  ease  cited,  Bamet  (app.)  v.  Rider  (resp.)  (aW 
aup.),  the  present  case  would  have  been  un- 
arguable. Sect.  10  of  the  Sale  of  Food  and  Drugs 
Amendment  Act  1879  no  doubt  requires  that  the 
summons  shall  contain  particulars  of  the  offence 
of  which  the  seller  is  accused,  but  that  require* 
ment  must  be  interpreted  by  the  light  of  the 
general  rule  laid  down  in  Jervis'  Act  relating  to 
summonses,  namely,  that  no  objection  shall  be 
taken  to  any  summons  for  any  alleged  defect 
therein  in  the  summons  in  subsiajice  or  in  form, 
but  that,  if  the  defendant  appears  to  have  been 
misled  thereby,  the  justices  may  adjourn  the 
hearing  of  the  case  to  some  future  day.  If  the 
summons  does  not  give  the  defendant  sufficient 
particulars  to  enable  him  to  prepare  his  defence,., 
his  remedy  is  to  apply  to  the  justices  for  an .. 
adjournment,  and  uie  justices  will  grant  it  if  - 
they  think  the  circumstances  of  the  case  demand  ' 
it.  The  sufficiency  of  such  particulars,  however, 
is  a  matter  entirely  for  the  justices,  and  not  one 
on  which  they  ought  to  state  a  case  for  the  coiirt. 
This  is  clearly  laid  down  in  the  case  of  Reg.  v. 
Wakefield  (u&f  sttp.).  The  defendant  in  that  case  - 
was  convicted  of  selling  milk  not  of  the  naturc« 
substance,  and  quality  demanded  by  the  pur- 
chaser ;  but  the  summons  gave  no  particulars  as 
to  how  the  milk  was  adulterated.  The  defendant 
did  not  ask  for  an  adjounmient,  but  contended 
that  a  statement  of  the  particulars  of  the  offence 
charged  was  a  condition  precedent  to  the  jurisdic- 
tion of  the  justices,  which  was  the  same  point  as 
that  taken  in  this  present  case.  A  rule  having 
been  obtained,  calling  on  the  justices  to  state  a 
case,  the  court  there  held  that  the  omission  of 
particulars  did  not  go  to  the  jurisdiction,  and  thai 
the  question  whether  sufficient  particulars  had 
been  given  was  one  for  the  justices  to  decide, 
and  they  discharged  the  rule.  The  decision 
expresses  my  view  in  this  case.  In  the  case  of 
Barnes  (app.)  v.  Rider  (resp.)  the  court  allowed 
an  appeal  on  the  ground  of  the  insufficiency  of 
the  particulars,  and  intimated  that  the  ma^strates 
ought  to  have  dismissed  the  summons.  Ferhapi} 
the  summons  should  state  the  ground  of  complaint 
against  the  milk,  whether  it  be  the  adulteration 
of  the  milk  with  water  or  the  abstraction  of  fat ; 
but  to  hold  that  it  is  essential  that  it  should  do  . 
so  is  to  lose  sight  of  the  only  object  of  particulars, 
which  is  to  give  the  defenduit  notice  of  the  natiu« 
of  the  charge.  So  long  as  the  defendant  has 
sufficient  notice,  it  cannot  matter  whether  he  gets 
it  from  the  summons  or  elsewhere.  I  do  not 
agree  with  the  decision  in  Barnes  (app.)  y.  Rider 
(ren>.)  (itii  sup.),  for  that  case  is  in  direct  con^ 
tradiction  to  Reg.  v.  Wakefield  {vihi  tup.),  and 
opposed  to  the  practice  under  Jervis'  Act.  Thig 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 
Solicitors  for  the  appellant,  Andrews,  Son.  andj- 
Huxtable,  Dorchester. 
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HHonse  of  I^ortrs. 

JwZy  31,  ^u^.  1, 1893,  and  March  8, 1894. 

(Before   the    Lobs    Ghaitoellos    (Herschell), 

Lords  Watson  and  Macnaohtem.) 

Hedlet   v.   Pinkitet   and   Sons  Steamship 
CoMPANT  Limited,  (a) 

ON   APPEAL   FBOM  THE  COUST     OF     APPEAL     IN 

ENOLAND. 

Ship — Master  and  seamen — Common  em,ploymerU 
—  Negligence  —  Unaeaworihiness  —  MereharU 
Shipping  Act  1876  (39  <fe  40  Vict.  e.  80)  «.  5. 

'The  captain  and  erew  employed  by  a  shipowner  in 
the  navigation  of  a  ship  are  feUow-servants 
engaged  in  a  common  employm,ent,  and  therefore 
the  ovmer  is  not  liable  for  negligence  of  the  captain 
■which  causes  injury  or  death  to  one  of  the  crew. 

A  ship  which  is  properly  equipped  for  encountering 
the  ordinary  perils  of  the  sea  is  not  tmseaworthy 
viithin  sect.  5  of  the  Merchant  Shipping  Act  1876 
(39  &  40  Vict.  c.  80]  because  the  captain  negli- 
gently omits  to  make  use  of  part  of  her  equip- 
Tnent. 

A  ship  was  constructed  loith  an  opening  in  her  bul- 
warks which  could  be  readily  closed  by  fixing  a 
movable  railing  ami  stanchions.  The  ship  saued 
toith  the  raUina  unfiaeed,  and  a  storm  came  on, 
and  one  of  the  erew  fell  through  and  was 
drowned. 

Held  {affirming  the  judgment  of  the  court  below), 
that  the  owners  were  not  li(d>le  for  a  breach  of 
the  obligation  to  keep  the  ship  seaworthy  during 
the  voyage  created  by  sect.  5  of  the  Merchant 
Shipping  Act  1876. 

>Steel  V.  State  Line  Steamship  Oompany  (37  L.  T. 
Bep.  N.  S.  333  ;  3  App.  Gas.  72)  approved. 

This  was  an  appeal  in  forma  pauperis  from  a 
judgment  of  the  Court  of  Appeal  (Lord  Esher, 
M.B.,  Lopes,  and  Kay,  L. JJ.),  reported  in  66  L.  T. 
Bep.  N.  S.  71,  and  (1892)  1  Q.  B.  58 ;  who  had  set 
aside  a  verdict  for  the  appellant,  the  plaintiff, 
below,  and  had  entered  judgment  for  the  respon- 
dents. 

The  action  was  brought  under  Lord  Campbell's 
Act  bj  the  widow  and  administratrix  of  a  seaman 
who  was  lost  at  sea  against  the  shipowners  in 
whose  employment  he  was  at  the  time  of  his 
death. 

The  case  was  tried  before  Grantham,  J.  and  a 
special  jury  at  the  Durham  Assizes,  when  the 
jury  gave  a  verdict  for  thepladntifC  with  175J. 
damages. 

The  facts  appear  in  the  reports  in  the  court 
below  and  in  the  judgment  of  the  Lord  Chancellor. 

Baikes,  Q.C.  for  the  appellant,  argued  that 
between  the  master  and  crew  of  a  ship  the 
doctrine  of  "  common  employment "  did  not  applj. 
See  Bamsay  v.  Quinn  (8  t.  Bep.  C.  L.  322),  in 
which  Wilson  v.  Merry  (19  L.  T.  Bep.  N.  S.  30; 
L.  Bep.  1  H.  L.  Sc.  326),  was  distinguished.  The 
disciplinary  powers  of  the  captain  put  him  in  a 
different  position.  See  also  Murphy  v.  Smith  (19 
0.  B.  N.  S.  361).  Further  there  was  a  breach  of 
the  obligation  created  by  sect.  5  of  the  !M!erchant 
Shipping  Act  1876  (39  &  40  Vict  c.  80)  to  keep 
the  ship  in  a  seaworthy  condition  daring  the 
voyage.  Whilst  the  railing  was  unfixed,  the  ship 
was  not  seaworthy.     The  only  decision  on  the 

(a)  Beported  \>J  0.  E.  HAI.DIH,  Eaq.,  BsnistaF«t-L«w. 


seetion  appears  to  be  a  Scotch  case  reported  k 
the  Shipping  Gazette  of  1890,  and  not  elsewhete. 

Finlay,  Q.O.  and  Lennard  {C.  Dodd,  Q.C.  with 
them),  who  appeared  for  the  respondents,  veie 
only  called  upon  on  the  question  of  unseaworthi- 
ness. The  intention  of  the  section  was  that  tlie 
ship  should  start  on  the  voyage  with  all  neceaaaij 
equipment,  not  to  deal  with  subsequent  n^ligcnce 
of  the  master  in  making  use  of  it.  This  ^p  vu 
"  seaworthy  "  in  the  ordinary  sense  of  tiie  word. 

Raiket,  Q.C.  in  reply. 

At  the  conclusion  of  the  arguments  th^  Lord- 
ships took  time  to  consider  their  judgment. 

March  8,  1894. — Their  Lordships  gave  judg- 
ment as  follows  : — 

The  LoBD  Chancellor  (Hetwdiell).— My 
Lords :  This  action  was  brought  against  the  respon- 
dents, who  are  the  owners  of  tiie  screw  steunv 
Prodano,  by  the  plaintiff,  the  widow  and  adminis- 
tratrix of  a  seaman  who  was  drowned  vhilst 
serving  on  board  that  vessel  The  deceased  ms 
one  of  a  crew  of  six  hands  engaged  to  take  the 
vessel  from  London  to  Cardiff.  The  bolwaiks  at 
the  vessel  generally  were  four  feet  to  four  feet 
six  inches  in  height,  but  opposite  to  the  hatehwft 
the  permanent  bolwarks  were  only  two  feet  iotmo 
feet  six  inches  high,  there  being  Btanchions  sod 
rails  to  put  into  these  apertures  so  as  to  make  the 
bulwarks  of  the  same  height  throughout  whsatiie 
hatchways  were  not  in  use.  Tne  veaael  kft 
London  on  the  8th  March  1891.  At  that  time 
these  stanchions  and  rails  had  not  been  fixed,  but 
they  were  on  board,  and  might  daring  fine 
weather  have  been  fixed  at  any  time  within  about 
twenty  minutes.  The  next  day  tJbear  kavinfr 
London  the  vessel  met  with  bad  weather  in  the 
English  Channel,  and  began  to  roll  heavily.  The 
deceased,  whilst  engaged  m  endeavouring  to  seenre 
a  tarpaulin  over  one  of  the  hatches,  lost  hia  hold 
and  looting,  owing  to  a  violent  lurch  of  the  TsaeeL 
and  fell  overboard  through  an  opening  in  the  bol- 
warks across  which  the  rails  had  not  been  fixed. 
It  was  not  possible  to  fix  the  stanchions  and  nik 
after  the  storm  began,  but  there  would  have  been 
no  difficulty  in  doing  so  prior  to  that  time.  The 
action  was  founded  upon  the  alleged  negligence 
of  the  master  of  the  vessel  in  not  seeing  uut  the 
stanchions  and  rails  were  fixed  in  t£eir  places 
before  the  bad  weather  came  on,  and  also  npoa 
an  alleged  breach  of  duty  by  the  master  to  nieiil 
reasonable  means  to  keep  the  yessel  "  in  a  ees- 
worthy  condition  for  the  voyage  during  the  aame.' 
The  jury  returned  a  verdict  for  the  plaintiff  for 
175{.,  for  which  sum  judgment  was  enteEred  I7 
Grantham,  J.  before  whom  the  case  was  tried. 
The  Court  of  Appeal  set  aside  this  jadgment,  snd 
entered  judgment  for  the  ddtendiorts,  upon  the 
ground  that  there  was  no  evidence  to  go  to  the 
]ury  of  liability  on  their  part.  It  csmnot  he 
doubted  that  there  was  evidence  of  negligmce  <ui 
the  part  of  the  master  of  the  veesd,  but  it  is 
equally  free  from  doabt  that  if  he  is  to  be  regsided 
as  the  servant  of  the  owner  engaged  in  a  oommon 
employment  with  the  seaman  who  lost  his  life 
liability  does  not,  in  the  existing  state  of  the  b*. 
attach  to  the  respondents.  It  was  aigned  thit 
the  master  of  a  vess^,  although  in  some  nKpf^ 
the  servant  of  the  shipowner,  ^osseeeesinieutioii 
to  the  orew  powers  awl  duties  ud^endent  of  Ua 
and  that  the  law  which  exempts  aflOMterfna 
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liability  to  Ms  sei-rant  tor  the  aegligence  of 
another  aerrant  engaged  in  a  common  emploj- 
ment  with  him  did  not  apply  in  snch  a  caee.  The 
only  authority  cited  for  this  proposition  was  a 
case  of  Bamsay  v.  Quinn,  in  the  Court  of  Common 
Pleas  in  Ireland  (8  Ir.  Eep.  0.  L.  322).  But  in 
■view  of  the  judgment  of  this  House  in  Wihon  -v. 
Merry  (19  L.  T.  Rep.  N.  S.  30 ;  L.  Rep.  1  H.  L.  So. 
326),  which  was  recently  considered  in  the  case  of 
Jokntony.  Lindsay  (65  TL.  T.  Rep.  N.  S.97;  (1891) 
A.  C.  371),  I  do  not  think  it  possible  to  give  effect 
to  the  contention  of  the  appellant.  The  question 
arisiiig  on  the  appellant's  claim  under  sect.  5  of 
the  lUterchant  Shipping  Act  1876,  is  one  of  greater 
difficulty.  That  section  imports  into  every  con- 
tract ot  service  between  the  owner  of  a  ship  and 
the  seamen  thereof  an  implied  obligation  upon 
the  owner  of  the  ship  "  that  the  owner  of  the  ship 
and  the  master,  and  every  agent  charged  with  the 
loading  of  the  ship,  or  the  preparing  thereof  for 
sea,  or  the  sending  thereof  to  sea,  shall  use  all 
reasonable  means  to  ensure  the  seaworthiness  of 
the  ship  for  the  voyage  at  the  time  when  the 
voyaf^  commences,  and  to  keep  her  in  a  seaworthy 
condition  for  the  voyage  during  the  same."  The 
qneetion  is,  was  there  evidence  that  this  obligation 
had  not  been  fulfilled  P  It  is  asserted  on  the  part 
at  the  appellant  that  there  was,  on  the  ground 
that  the  apertures  which  should  have  been  closed, 
by  fixing  the  stanchions  and  rails,  were  left 
unclosed ;  that  the  vessel  was  consequently,  at 
tbe  time  of  the  accident,  unseaworthy ;  aad  that 
the  master,  having  failed  to  see  that  the  stan- 
chions and  rails  were  fixed,  had  not  used  all 
reasonable  means  to  keep  "  her  seaworthy  for  the 
▼oyage  daring  the  same.  The  case  mainly  turns, 
in  my  opinion,  on  the  construction  to  be  put  upon 
the  words  "seaworthy  for  the  voyage  in  the 
connection  in  which  they  are  found.  The  word 
"  seaworthy "  is  a  well-known  term  in  shipping 
law,  and  has  a  perfectly  definite  and  ascertained 
meaning.  It  is  used  to  describe  the  condition  in 
which  a  vessel  insured  under  a  voyage  policy  is 
bound  to  be  on  leaving  i>ort  if  the  contract  of 
insurance  is  to  be  effectual  against  the  Tinder- 
writer.  Parke,  B.,  in  the  case  of  Dixon  v.  Sadler 
(5  M.  &  W.  405),  defined  the  seaworthiness  of  a 
vessel  thus :  "  that  she  shall  be  in  a  fit  state  as  to 
repairs,  equipment,  and  crew,  and  in  all  other 
respects  to  encounter  ordinary  perils  of  the 
voyage."  Other  definitions  which  have  been 
^ven  do  not,  I  think,  substantially  difCer  from 
uiis,  and  I  think  when  so  well-known  a  word  is 
used  in  the  statute  of  1876  it  must  have  its  well 
established  meaning  attached  to  it.  The  (juestion 
is,  then,  was  the  vessel  unseaworthy  in  this  sense 
at  the  time  of  the  accident  P  It  must  be  admitted 
that  there  was  more  danger  to  those  engaged  on 
board  than  if  the  movable  bulwark  had  been  in 
its  place ;  but  did  this  render  the  vessel  unsea- 
worthy P  In  the  case  of  Steel  v.  The  State  Line 
SUanuhip  Cmnpany  (37  L.  T.  Bep.  N.  S.  333; 
3  App.  Cas.  72),  which  came  before  your  Lord- 
ships House,  the  question  arose  whether  a  vessel 
which  started  on  her  voyage  with  an  insufficiently 
fdstened  porthole,  through  which  the  sea  burst, 
damaging  the  cargo,  was  in  a  seaworthy  condition 
at  the  commencement  of  her  voyage.  Lord 
Blackburn  expressed  the  opinion  that,  u  the  port 
was  in  a  place  where  it  would  be  in  practice  left 
open  from  time  to  time,  but  was  capable  of  being 
speedily  shut  if  occasion  required,  the  vessel  could 


not  be  said  to  be  unfit  to  encounter  the  perils  of 
the  voyage :  that  if  when  bad  weather  threatened 
it  was  not  shut,  that  would  be  negligence  of  the 
crew  and  not  unseaworthiness  of  the  ship.  I 
entirely  concur  in  this  view.  It  is  quite  clear  that, 
if  this  view  be  correct,  the  Prodano  was  not  unsea- 
worthy at  the  time  she  left  the  port  of  London. 
After  she  left  that  port  her  hull  and  equipment- 
remained  precisely  what  they  were  at  the  time  of 
her  departure.  .  She  was  in  all  respects  efficiently 
equipped.  The  fault  was  in  not  making  use  of 
the  equipment  with  which  she  had  been  furnished.. 
Under  circumstances  such  as  these  I  do  not  think 
it  can  be  said  that  there  has  been  a  failure  to  keep- 
her  in  a  seaworthy  condition  for  the  voyage 
within  the  meaning  of  the  enactment.  Following, 
as  it  does,  the  obUgation  that  the  owner  and  the 
master,  and  every  agent  charged  with  the  loading 
of  the  ship  or  Uie  preparing  thereof  for  sea,  shall 
use  all  reasonable  means  to  insure  the  seaworthi- 
ness of  the  ship  for  the  voyage,  I  think  the  words 
"to  keep  her  in  a  seaworthy  condition  for  the 
voyage  during  the  same  "  point  to  an  obligation 
of  the  same  character,  and  not  to  a  neglect 
properly  to  use  the  appliances  on  board  a  vessel 
well  equipped  and  furnished.  There  is  ample 
scope  for  the  operation  of  the  words  in  question, 
even  though  this  construction  be  put  nx>on  the 
enactment.  If  any  of  the  necessary  appliances  - 
were  lost  or  destroyed  in  the  course  of  the  voyage, 
it  would,  no  doubt,  be  the  duty  of  the  master  to 
use  all  reasonable  means  to  supply  others  in  their 
place,  just  as  it  might  be  his  duty  during  the 
voyage  to  restore  the  huU  or  machinery,  if 
damaged,  to  a  condition  suited  to  the  perils  to  be 
encountered.  But  if  the  appellant's  argument 
were  to  prevail,  it  would  have  a  much  wider  scope 
than  I  am  able  to  gather  from  the  words  of  tbe- 
enactment  was  intended  by  the  Legislature.  The 
failure  properly  to  secure  many  parts  of  the  ship 
which  are  in  ordinary  practice  open  from  time  to 
time  would  no  doubt  mminish  the  safety  of  those 
serving  on  board  her,  and  be  a  source  of  danger 
to  them ;  but  I  do  not  think  it  could  reasonably  be 
said  that,  because  in  such  a  case  a  bolt  was  not 
securely  fixed  the  vessel  thereupon  became  unsea- 
worthy. In  truth,  the  point  is  only  of  importance 
because  of  the  limitation  which  the  law  at  present 
imposes  upon  the  liability  of  an  employer  for 
accidente  due  to  the  negligence  of  his  servants ; 
but  for  this  limitation  I  do  not  think  it  would 
have  occurred  to  anyone  to  maintain  that  there 
had  been,  in  the  present  case,  a  breach  of  the 
implied  obligation  created  by  sect.  5  of  the 
Merchant  Shipping  Act  1876.  For  these  reasons, 
I  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  affirmed,  and  the  appeal 
dismissed. 

Lord  Watson. — ^My  Lords:  In  this  appeal  I 
have  come  to  the  same  conclusion  on  all  points 
with  the  Lord  Chancellor.  I  have  only  to  add 
that  I  fully  concur  in  all  the  reasons  which  have 
been  assigned  for  his  judgment  by  my  noble  and 
learned  friend. 

Lord  Macnaohten'. — My  Lords :  I  also  concur 
Order  appealed  from  affirmed,   and   appeal 
dismissed. 

Solicitor  for  the  appellant,  S.  PiUey,  ior  James 
Storey,  Sunderland. 

Sohcitors  for  the  respondents,  Doumttt^,  HoU 
man,  and  Co.,  for  Pinkney  amd  Bolam,  Sun^rland. 
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Suiftm  Court  of  labkato. 

COURT    OF   APPEAL. 

Wednesday,  Feb.  14. 

(Before   Lord    Esher,    M.B.,   Lopes    and 

Davet,  L.JJ.) 

The  Weabdale  Ison  and  Coal  Company  v. 

Hodbon  ;  A.  Hodbon,  Claimaiit.  (a) 

APPKAL  FROM  THE  QXTEEN'B  BENCH  DIVISION. 

BiU  of  tale — Validity  — Conetruetion — Ambiguity 

— instalmente — Rate  of  interest — Covenant    to 

produce  receipts  for  rent,  rates,  and  taxes — Bills 

cf  Sale  Act  1882  (45  <fc  46  Viet.  c.  43),  ».  7,  and 

form  in  schedule, 
,A  bill  of  sale  given  by  way  of  security  for  the  repay- 
ment of  1501.  contained  covenants  by  the  grantor 

that  he  would  pay  the  principal  sum  by  yearly 

paym.ents  of  302.  "  untu  the  tohole  of  the  prin- 
cipal and  interest  is  fuUy  paid  ;"  and  that  he 

mould  pay  "  interest  on  the  said  sum  of  1502." 

quarterly  at  a  certain  rate;  and  also    a  cove- 
nant to  produce  upon  demand  in  writing  the  last 

receipts  for  his  rent,  rates,  and  taxes,  followed  by 
.   a  proviso  thai  the  mortgaged  chattels  should  not 

be  liable  to  seizure  for  any  cause  other  than  those 

specified  in  sect.  7  of  the  BiUe  of  8(de  Act  1882, 
.  and  a  further  proviso  that,  if  the  mortgaged 

■■chattels  should  be  seized  "  in  consequence  of  any 

.In-each  of  any  of  the  covenants  herein  contained, ' 

the  grantee  should  be  at  liberty  to  remove  and  sell 

the  same.     The  Queen's  Bench  Division  held  the 

6i22  of  sale  void  for  amhiguity. 
Held,  by  the  Court  of  Appeal  {reversing  the  decision 

of  the  Qtieen's  Bench  Division),  that  the  true  con- 
struction of  the  covenant  for  the  payment  of  inte- 

irest  was  that  interest  should  ordy  be  paid  on  so 

much  of  the  principal  sum,  as  might  from  time  to 

time  rem^iin  unpaid. 
Sdd  also,  that  the  second  proviso  read  with  the 

covenant  to  produce  the  last  receipts  for  rent, 

rates,  and  taxes,  and  with  the  first  proviso,  was 

not  inconsistent  xcith  sect.  7  of  the  Act. 
'This  was   an   appeal  from  a  judgment  of  the 
Q.  B.  Division  (Cnarles  and  Wright,  JJ.)  afBrming 
..a.  decision  of  the  judge  of  the  Lambeth  Covinty 
Court  for  the  plaintiff  in  an  interpleader  issue. 

By  a  bill  of  sale,  dated  the  20th  May  1892, 

-Caleb    Hodson    assigned  certain  chattels  to  his 

,  son  Albert  Hodson  by  way  of  security  for  the 

repayment  of  "  1502.  and  interest  thereon  at  the 

r^te  of  4  per  cent,  per  annum." 

The  bill  also  contained  the  following  covenants : 
.  And  the  said  Caleb  HodBon  doth  farther  agree  and 
declare  that  he  will  dnly  pay  to  the  said  A.  Hodaon  the 
principal  smn  aforesaid  by  equal  yearly  payments  of  301. 
.on  the  20th  May  1893,  and  on  the  20th  May  in  each 
.sacceeding  year,  nntil  the  whole  of  the  principal  and 
interest  is  fully  paid.  And  will  also  pay  to  the  said  A. 
Hodson  interest  on  the  said  snm  of  150(.  at  the  rate  of 
4ft'.  per  cent,  per  annmn,  such  interest  being  payable  by 
quarterly  payments  on  tiio  20th  Aug.,  the  20th  Nov.,  the 
20th  Feb.,  and  the  20th  May  in  each  year,  the  first  of 
such  instalments  being  due  and  payable  on  the  20th  Aug. 
1892  .  .  .  and  will  also  daring  the  continaance  of 
this  secnrity  duly  and  regularly  pay  the  rents,  rates,  and 
taxes  payable  by  him  in  respect  of  the  said  dweUing- 
honse    .    .    .    and  prodnoe  to  the  said  A.  Hodson  npon 

(a)  Reported  by  O.  H.  Orant  and  E.  MiKLET  Smith,  Esqn., 
Barristenmt-Law. 


demand  in  writing  the  last  receipts  for  anoh  lenti,  i 
and  taxes.  ProTided  always,  that  the  said  oliatisls  and 
things  hereby  assigned  shall  not  be  liable  to  seiznre  or 
to  be  taken  possession  of  by  the  said  A  E.  HodaoD  for 
any  oanse  other  than  those  specified  in  sect.  7  of  the 
Bills  of  Sale  Act  1882,  that  is  to  say  :  [All  the  oanaas  of 
seiznre  in  the  section  are  then  set  ont  in  fnll,  indnding 
.  .  .  (4)  If  the  said  Caleb  Hodson  shall  not  withont 
reasonable  exonse  npon  demand  in  writing  by  tba  said 
A.  E.  Hodson  produce  to  him  his  last  reoeipts  for  rant, 
rates,  and  taxes  ...]...  ProTided  fnrtiier, 
that  if  the  said  chattels  and  things  hereby  assigned  ahaH 
be  seized  or  taken  possession  of  by  the  said  A  E. 
Hodson  in  oonseqnence  of  the  breach  of  any  of  the  eoTe- 
nants  herein  contained,  the  said  A.  E.  Hodson  shall  be  at 
liberty  to  remove  or  sell  the  same,  or  any  part  thereof, 
by  pablic  auction  or  private  contract  at  the  expiratian  of 
five  clear  days  from  the  day  of  snob  seinira  or  takmg 
possession. 

The  learned  Connty  Court  judge  held  that  the 
bill  was  not  in  accordance  with  the  form  in  the 
schedule  to  the  Bills  of  Sale  Act  1882,  the  interest 
payable  under  it  being  upon  the  whole  sum  of 
1502.,  and  not  upon  so  much  of  it  as  should  then 
be  due.    He  therefore  set  aside  the  bill  as  void. 

The  defendant  appealed. 

Edmondson  for  the  appellant. — ^Thereianotiung 
misleading  in  this  bill  of  sale :  its  provisions  are 
not  like  uiose  in  Davis  v.  Burton  (48  L.  T.  Bep. 
N.  S.  433 ;  11  Q.  B.  Div.  537).  [He  was  stoppiMl 
by  the  Court.') 

Frank  Oover  for  the  respondents. — The  bill  of 
sale  contravenes  the  provisions  of  the  Act  of  188S, 
its  legal  effect  being  different  from  the  form  in 
the  Act.  There  is  an  express  covenant  by  the 
grantor  to  pay  interest  not  upon  the  sum  for  tlie 
time  being  outstanding,  but  upon  tlie  whole 
original  sum  of  1502.  The  interest  therefore  is  not 
rateable  as  required  by  the  statute  (Davia  v. 
BuHon,  48  L.  T.  Bep.  N.  S.  433 ;  11  Q.  B.  Div 
537)  ;  and  it  is  arguing  in  a  circle  to  say  that  the 

Earties  intended  to  pay  interest  only  upon  the 
alance  outstanding  in  each  year,  and  tiieref<ne 
their  deed  must  be  read  so  as  to  carry  ont  that 
meaning :  (see  per  Lord  Halsbnry  in  Leader  v. 
Duffy,  69  L.  T.  Bep.  N.  S.  9  ;  13  App.  Oas.  301.) 
In  any  case  the  meaning  must  be  expressed  with 
clearness  and  simplicity  :  (see  Melville  v.  Stringer. 
50  L.  T.  Bep.  N.  S.  774;  13  Q.  B.  Div.  392.) 
Secondly,  this  bill  by  its  last  proviso  gives  an 
implied  power  of  seizure  for  causes  otiier  than 
those  specified  in  sect.  7  of  the  Act,  and  it  is  not 
cored  by  incorporating  that  section.  The  sectiam 
gives  a  power  to  seize  for  breach  of  a  qoalified 
covenant  to  produce  receipts,  viz.,  on  default 
without  reasonable  excuse ;  but  this  bill  contains 
an  absolute  covenant  to  produce  such  receipts, 
and  an  implied  power  to  seize  upon  breach  of  any 
covenant  in  the  bill.  At  best,  therefore,  the  btU 
is  a  puzzle,  and  therefore  void.    He  cited 

Ear  ■parte  Official  Receiver;  Re  Morritt,  56  L  T. 

Bep.  N.  S.  42  ;  18  Q.  B.  Div.  222 ; 
Ex  parte  Stanford;  Re  Barber,  54  L.  T.  Bep.  N.  S. 

894 ;  17  Q.  B.  Div.  at  p.  270  ; 
f<urb«rT.Cobi>,56L.T.Bep.N.S.689;18Q.B.D.494. 

Edmondson  in  reply. — The  reasonable  oonstmc- 
tion  of  the  bill  is  plain,  and  no  ordinary  mind 
could  understand  it  to  mean  anything  bat  that 
interest  is  to  be  pavable  only  on  the  principal 
sum  for  the  time  bemg  due.  Secondly,  there  is 
no  power  of  seizure  given  in  excess  of  that  allowed 
by  sect.  7.    The  declaration  must  be  read  with 
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the  proviso.  The  declaration  la,  tbat  the  grantor 
ninst  produce  receipts  for  rent,  rates,  and  taxes. 
The  proviso  is,  that  there  shall  be  no  power  to 
seize,  except  such  as  is  conferred  by  sect.  7. 
There  is  nothing  misleading  or  puzzling  in  that. 

Ghasles,  J. — This  is  not  an  easy  case  to  decide, 
bnt  I  have  come  to  the  conclusion  that  the  judge 
was  right.  Two  points  have  been  made  against 
tdie  bill.  In  the  first  place,  it  is  said  that  the 
covenant  for  payment  of  the  principal  and  interest 
is  not  in  accordance  with  the  form  prescribed  by 
the  Act,  becanse  the  grantee,  it  is  suggested, 
covenants  to  pay  interest  on  the  full  sum  of  160Z. 
nntal  the  whole  debt  is  discharged.  Now,  I  own  I 
do  not  think  that  is  the  true  legal  construction  of 
the  words,  but  that  they  are  consistent  with  the 
meaning  that  the  interest  is  to  be  rateable.  But, 
on  the  other  hand,  there  is  iindoubtedly  an  ambi- 
guity on  the  face  of  the  bill,  and  I  cannot  deny 
that  the  words  look  as  if  they  might  have  the 
meaning  which  has  been  si^gested.  The  judge 
has  held  the  bill  void  on  account  of  that  ambi- 
guity, and  though  at  one  period  I  thought 
differently,  I  am  now  satisfied  that  he  was  right. 
A  second  point,  however,  is  i-aised  before  us  upon 
which  the  judge  gave  no  opinion,  but  which  I 
think  it  right  that  we  should  decide.  That  is, 
that  there  is  a  proviso  in  the  bill  that,  if  the 
chattels  assigned  are  seized  by  the  grantee  "  in 
consequence  of  the  breach  of  any  of  the  covenants 
herein  contained,"  the  grantee  may  sell  them,  and 
eo  on.  Now,  it  is  said  that  these  words  imply  a 
covenant  on  the  part  of  the  grantor  that  his 
property  may  be  seized  for  breach  of  any  covenant 
contained  in  the  bill.  Among  the  covenants  in 
the  bill  is  one  to  produce  receipts  for  rent,  rates, 
and  taxes,  upon  demand  in  writing,  and  it  there- 
fore appears  as  if  on  failure  to  do  so,  with  or 
without  good  excuse,  the  goods  might  be  seized 
by  the  grantee.  But  then  there  is  a  previous 
proviso  in  the  bill,  that  the  goods  shall  not  be 
liable  to  seizure  for  any  cause  other  than  those 
specified  in  sect.  7  of  the  Bills  of  Sale  Act  1882, 
i^ch  causes  are  then  set  out  in  full  in  the  bill. 
One  of  such  causes  is  failure  to  produce  the 
receipts  without  reasonable  excuse.  So  that  here 
are  tne  two  provisoes,  and  it  certainly  does  look 
as  if  the  second  conferred  a  power  to  seize  for 
breach  of  any  covenant  in  the  bill  without  limita- 
tion, and  BO  for  a  cause  other  than  those  specified 
by  sect.  7  of  the  Act.  That  being  so,  the  observa- 
tions of  Lord  Esher  in  Furber  v.  Cohh  appear  to 
apply  to  this  case.  There  are  double  clauses 
inserted  in  the  bill,  and  even  if  they  should  mean 
the  same  thing,  they  are,  in  my  opinion,  liable  to 
mislead.  I  think  therefore  that  this  bill  is  invalid, 
and  the  appeal  must  be  dismissed. 

Wkioht,  J. — As  to  the  first  point  I  agree  with 
my  brother  Gharles.  On  the  second  point  I  think 
the  case  is  covered  by  the  observations  of  Lord 
Halsbnry  in  Leader  v.  Duffy. 

The  claimant  appealed. 

Herbert  Reed,  Q.G.  and  Edmondaon  for  the 
claimant. — The  covenant  for  payment  of  interest 
does  not  mean  that  the  grantor  is  to  go  on  paying 
interest  on  1502.  after  part  of  that  sum  h^  been 
paid  off,  and  no  one  could  think  that  it  could 
have  that  meaning.  Interest  means  payment  in 
respect  of  a  sum  which  is  actually  owing : 

HntleKood   V.   The   Comolidated  Credit  Company 
Limited,  68  L.  T.  Bep.  N.  S.  71 ;  25  Q.  B.  Div.  555. 


Davit  v.  Burtm  (48  L.  T.  Eep.  N.  S.  433;  11 
Q.  B.  Div.  537)  was  decided  be/ore  Goldstrom  y. 
Tallerman,  (56  L.  T.  Eep.  N.  S.  866 ;  18  Q.  B, 
Div.  1),  and  before  Haslewood'e  case  [vhi  tup.). 
As  to  the  last  proviso,  it  gives  no  power  to  seize 
except  for  statutory  causes,  because  it  must  be 
read  not  only  with  the  covenant  to  produce 
receipts,  but  also  with  the  proviso  including 
seizure  except  for  statutory  causes : 

Wathint  V.  £tia>u,  56  L.  T.  Bap.  N.  S.  177;  18 
Q.  B.  Div.  386. 
The  covenant  for  production  of  the  last  receipts 
for  rent,  rates,  and  taxes  is  a  good  one,  and  neces- 
sary for  the  maintenance  of  the  security : 

Hammond  v.  Hocking,  50  L.  T.  Bep.  N.  S.  267 ;  12 
Q.  B.  Div.  291 ; 

Fnrber  v.  Cohh,  56  L.T.  Eep.  N.  S.  689 ;  18  Q.  B.  D.  494. 
The  latter  case  has  recently  been  approved  in  this 
court: 

Seed  V.  Bradley,  ante,  p.  214 ;  (1894)  1  Q.  B.  319. 
^  covenant  may  be  a  good  and  valid  covenant, 
though  the  grantee  cannot  seize  the  goods  in 
respect  of  a  breach  of  it : 

Turner  v.  Culpan,  58  L.  T.  Eep.  N.  S.  340. 
The  validity  of  the  bill  cannot  depend  on  the 
intelligence  of  the  borrower.    The  construction 
of  a  covenant  depends  on  the  words,  not  on  the 
ignoi-ance  of  the  parties  : 

Simmcnu  v.  Woodward,  66  L.  T.  Bep.  N.  S.  534 ; 
(1892)  A.  C.  100. 

It  is  therefore  submitted  that  this  bUl  is  good. 

Jelf,  Q.G.  and  Frank  Oover  for  the  plaintiffs.' 
— The  duration  of  the  payments  of  instalments 
of  the  principal  sum  is  ambiguous  ;  the  covenant 
may  mean  that  if  the  last  instalment  of  interest 
is  not  paid  on  its  due  date,  then  until  it  is  paid 
the  grantor  is  to  go  on  paying  instalments  of  302. 
a  year.  As  to  the  covenant  for  payment  of  inte- 
rest, it  means  that  interest  is  to  be  paid  quarterly 
on  a  fixed  sum  of  1502.,  not  on  so  much  as  is  from 
time  to  time  left  unpaid,  and  the  grantor  is  to 
pay  interest  on  1502.  until  the  whole  of  the  prin- 
cipal sum  with  interest  is  paid  off.  The  result  is 
that  the  grantee  can  get  more  than  4  per  cent, 
for  his  loan.  Possibly  the  parties  to  the  bill 
never  intended  such  a  construction,  but  there  is 
no  reason  why  they  should  not  make  such  a 
bargain  if  they  wished,  and  in  such  a  case  the 
words  of  this  covenant  are  suitable  words  to  carry 
out  that  bargain.  The  low  rate  of  interest  in  the 
bill  shows  that  the  lender  meant  to  be  paid  4  per 
cent,  on  1502.  so  long  as  any  money  was  owing  on 
the  bill.  The  last  proviso  gives  the  grantee  a, 
power  of  seizure  for  a  cause  not  permitted  by 
sect.  7  of  the  Act  of  1882,  because  he  can  seize 
merely  for  non-pi-oduction  of  the  grantor's  last 
receipts  for  rent,  i-ates,  or  taxes.  There  was  no 
such  power  to  seize  in  the  cases  of  Turner  v. 
Culpan  (ubi  tup.),  Furber  v.  Cobb  {ubi  swp.),  or 
Seed  V.  Bradley  {ubi  tup.).  The  incorporation  of 
sect.  7  in  the  bill  does  not  correct  that  state  of 
things.  The  power  to  sell  given  by  the  last  pro- 
viso implies  a  previous  power  to  seize  : 

Be  Morritt;    Ex  parte    The    Official   Receiver,   56 

L.  T.  Eep.  N.  S.  42  ;  18  Q.  B.  DIt.  222  ; 
Ex  parte  Stanford;  Re  Barber,  54  L.  T.  Bep.  N.  S. 

894;  17Q.  B.  Div.  259; 
Hetherington  v.  Groome,  51  L.  T.  Bep.  N.  S.  412 

13  Q.  B.  Div.  789. 
Lord  EsHEB,  M.R. — Two  principal  arguments 
are  relied  on  to  show  that  uiis  bill  is  void  under 
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the  Bills  of  Sale  Aot  1882,  but,  after  all,  it  aeems 
tor  me  that  the  case  really  depends  on  the  true 
ooustruotion  of  the  covenant  in  this  document  for 
payment  of  interest.  The  true  mode  in  which  the 
oonrt  should  deal  with  such  a  point  is,  first,  to 
aonstrue  a  bill  of  sale  according  to  the  ordinary 
canons  of  construction,  just  as  if  no  Aot  of  Parlia- 
mcBit  had  ever  been  passed.  Then,  when  the  bill 
had  been  so  construed,  it  must  be  compared  with 
its  statutory  form,  to  see  whether  it  is  or  is  not 
in  accordance  with  that  form.  If  the  court  should 
come  to  the  conclusion  that  the  bill,  as  previously 
construed,  is  not  in  accordance  with  the  form, 
then  the  bill  is  void ;  but  if  the  court  should  be  of 
opinian,  ui>on  comparing  the  two  things,  that  the 
bill  upon  its  true  construction  is  not  contrary  to 
the  form,  then  the  bill  is  a  good  one.  Now. 
dealing  with  this  document  according  to  the 
ordinary  canons  of  construction,  we  find  that  it  is 
a  ooDtract  for  the  lending  and  borrowing  of  money 
on  security.  Then  the  phraseologr  of  the  contract 
must  not  be  given  any  technical  or  ezquisitelr 
grammatical  meaning,  but  the  meaning  which 
ordinaiy  men  of  business  would  ^ve  to  the 
language  used.  In  this  bill  the  loan  is  150Z.,  and 
it  is  made  on  the  terms  that  interest  shall  be  paid 
thereon  at  the  rate  of  4  per  cent,  per  annum. 
Any  man  of  business  would  say  that  the  meaning 
of  that  is,  that  so  long  as  the  money  ia  due  and 
mpaid  the  borrower  must  pay  4  per  cent,  interest 
upon  it.  Then  the  document  goes  on  to  provide 
that  the  borrower  agrees  to  duly  pay  to  the  lender 
the  piindpal  sum  aforesaid,  bv  equal  yearly  pay- 
ments of  301.  until  the  whole  ol  the  principal  and 
interest  is  fully  paid.  As  by  the  terms  of  this 
oontract  30{.  of  the  principal  is  to  be  paid  off  each 
year,  the  meaning  of  the  agreement  is  that  the 
loan  of  1502.  is  to  be  for  five  years,  and  the  lender 
binds  himself  to  receive  repayment  in  instalments 
of  302.  In  my  opinion,  payment  of  interest  is 
understood  by  ordinary  men  of  business  to  be  a 
payment  in  respect  of  a  loan,  so  long  as  the  loan 
18  not  paid  off.  After  the  first  instalment  is  paid 
the  loan  in  this  case  is  no  longer  1502..  but  it  is 
1202.,  and,  interest  being  only  payable  for  money 
lent,  it  will  then  be  payable  only  upon  1202.,  and 
so  on,  as  the  other  instalments  are  paid.  Then 
oomes  the  agreement  for  payment  ot  interest  on 
1502.,  at  4  per  cent,  per  annum,  by  quarterly  pay- 
ments. Now,  if  you  construe  this  document  with 
strict  grammatical  accuracy,  this  agreement  means 
that  the  borrower  is  to  go  on  paying  interest  on 
1502.,  though  part  of  the  loan  has  been  previously 
paid  off.  That  is  the  strict  grammatical  meaning, 
but  it  is  not  the  construction  which  men  of  busi- 
ness would  put  on  the  document.  No  man  of 
business  would  think  it  necessary  to  put  in  a 
clause  providing  that  the  borrower  should  not  be 
bound  to  pay  interest  on  money  which  he  had 
repaid ;  such  a  clause  would  be  quite  unnecessary. 
If  that  is  the  business  meaning  of  this  document, 
then  it  is  the  true  meaning,  and  I  am  therefore 
of  opinion  that  upon  the  true  construction  of  this 
bill  of  sale  interest  is  only  payable  upon  the 
money  lent,  and  not  upon  money  paid  bac£.  The 
argument  that  has  been  addceoaed  to  us  on  this 
pomt  on  behalf  of  the  exeootion  creditors  is 
equally  applicable  to  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act  1882.  The  provision  as  to 
interest  in  the  form  must  not  be  construed  with  strict 
grammatical  accuracy ;  itis  a  business  form,and  the 
mOuung  of  it  is  the  same  as  th»provi8ion  for  pay- 


ment of  interest  contained  in  iJae  bill  now  before  us. 
Upon  this  i>oint,  therefore,  the  bill  is  not  cantraiy 
to  the  form  in  the  Act.  Then  as  to  the  proviso  in 
the  bill  for  the  sale  of  the  goods  seized ;  Aie 
whole  question  again  depends  on  the  tme  con- 
struction of  the  document,  and  again  we  most 
first  construe  it  as  though  the  Act  of  P^liament 
did  not  exist  The  borrower  covenants  to  pay 
rent,  rates,  and  taxes,  and  to  produce  upon 
demand  in  writing  the  last  receipts  for  such  rent, 
rates,  and  taxes.  Those  are  general  words,  but  if 
there  are  two  covenants  in  one  document  relating 
to  the  same  matter,  they  must  not  be  read  sepa- 
rately, but  both  together,  in  order  to  find  out  the 
true  construction  of  the  first.  In  this  case,  after 
the  general  words  oomes  a  proviso  that  the  goods 
shall  not  be  liable  to  seizure  except  for  the  causes 
specified  in  sect  7  of  the  Act  of  1882,  sub-sect.  4  of 
which  gives  as  a  cause  if  the  grantor  shall  not 
"  without  reasonable  excuse,  upon  demand  in 
writing,"  produce  his  last  receipts  for  rent,  rates, 
and  taxes.  That  is  not  inconsistent  with  the 
general  words  of  the  covenant.  It  relates  to  the 
same  subject-matter,  and  the  two  things  must  he 
I'ead  together.  The  first  ageement  must  not  he 
read  without  the  restrictive  words  of  the  second, 
and  the  effect  of  the  two  is  that  the  borrower  cove- 
nants to  produce  his  last  receipts  for  rent,  ratea 
and  taxes  upon  demand  in  writing,  unless  he  has 
some  reasonable  excuse.  Such  a  covenant  is  not 
contrary  to  the  form  of  bill  in  the  schedule  in  the 
Act.  It  is  then  said  that  the  covenant  in  the  last 
proviso  is  contrary  to  the  form,  and  that  it  implies 
a  power  of  seizure  for  the  breach  of  any  one  cove- 
nant in  the  bill,  such  as  a  bi«ach  of  the  covenant 
to  produce  the  last  receipts  for  rent,  rates,  and 
taxes  upon  demand.  I  think  that  the  covenant 
should  De  read  as  applicable  only  if  the  chattels 
shall  be  seized  upon  the  grounds  agreed  upon  by 
the  parties  under  the  preceding  covenants,  ana 
that  it  does  not  enlarge  the  lender's  power  of 
seizure,  but  only  refers  to  his  power  of  sale 
after  he  has  seized  under  the  previous  covenants. 
Upon  these  grounds  I  think  that  the  bill  is 
good,  and  that  this  appeal  must  therefore  be 
allowed. 

Lopes,  L.  J. — ^I  am  of  the  same  opinion.  In  the 
first  place,  the  bill  should  be  read  as  if  no  BiUs  of 
Sale  Act  had  been  passed,  and  as  if  it  was  an  ordi- 
nary assignment  ot  chattels  by  way  of  mortgage. 
The  chattels  are  here  assigned  to  secure  the  repay- 
ment of  1502.  with  interest  at  4  per  cent,  payable 
quarterly.  Then  there  are  covenants  by  ihe 
grantor  to  insure  the  premises  against  fire,  to  pay 
rent,  rates,  and  taxes,  and  to  produce  upon 
demand  the  last  receipts  for  rent,  rates,  and  taxes. 
Then  follows  a  proviso  that  the  grantee  shall  not 
seize  the  goods  for  any  cause  other  than  those 
specified  in  sect.  7  of  the  Bills  of  Sale  Act  1882, 
one  of  which  is  a  refusal  by  the  grantor, "  without 
reasonable  excuse,"  to  produce  his  last  rec^pts 
for  rent,  rates,  and  taxes  upon  demand  in  writing. 
Then  at  the  end  is  a  general  proviso  that  if  the 
chattels  assigned  are  seized  by  the  grantee,  he  may 
sell  by  public  auction  or  private  contract  at  tlie 
expiration  of  five  days  from  the  seizure.  That 
being  the  effect  of  the  bill  considered  without 
reference  to  the  Act  of  Parliament,  how  does  it  mn 
against  the  form  in  the  Act  F  The  first  objec- 
tion raised  by  which  it  is  sought  to  show  that  the 
bill  is  not  in  accordance  with  the  form  is,  that  the 
last    proviso    authorises    a    seizure   .and     sale 
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by  the  .  grantee  for  the  breach  of  any  oove- 
Bant  in  the  bill,  and .  that  there  ia  >in  the 
bill  an  absolute  oovenant  by  the  grantor,  with- 
out any  qualification,  to  produce  his  last  receipts 
for  rent,  rates,  and  taxes,  such  a  covenant  not 
being  one  that  is  authorised  by  the  Act.  I  do  not 
agree  that  that  is  the  true  meaning  of  the  bill,  the 
covenant  for  production  of  the  receipts  is  really 
one  to  produce  unless  there  is  a  reasonable  excuse. 
That,  I  think,  is  the  construction  which  any 
-ordinary  reasonable  person,  taking  the  oovenant 
and  the  first  proviso  together,  would  put  upon  the 
bilL  Givine  this  bill  its  true  legal  effect,  I  see 
nothing  in  this  covenant  contrary  to  the  statutory 
form,  and  therefore,  followingthe  decision  of  this 
«onrt.  in  Ikeparte  Stanford ;  J&e  Barber  (itbi  imp.), 
the  bill  so  far  seems  to  me  to  be  a  good  one.  But 
it  was  further  argued  that  no  ordinary  borrower 
would  understand  this  document  without  legal 
assistance.  That  objection  has  been  disposed  of 
in  Haslewood  v.  The  ConioUdated  Credit  Company 
JAmited  (uhi.Bup.).  Cotton,  L.J.  there  said  this: 
■*'  In  my  opinion  there  is  no  doubt  as  to  what  is 
the  true  meaning  of  this  clause,  and  although  the 
argument  is  pressed  upon  us  that,  if  there  is  any 
necessity  for  legal  advice  as  to  what  is  the  true 
«onBtruction  of  it,  that  must  make  the  bill  of 
sale  bad,  yet  that  argument,  I  think,  is  got  rid  of 
by  the  case  to  which  I  have  referred,  of  Qold- 
■^om  V.  Tallerrtian  (tibi  sup.)."  That  shows  that 
the  true  meaning  of  the  bill  is  to  be  looked  at, 
and  disposes  of  that  objection.  The  next  objec- 
tion was,  that  the  limit  for  the  payment  of  the 
instalments  is  uncertain.  But  it  seems  to  me 
perfectly  clear  that  the  borrower  is  to  repay  only 
the  snm  of  1502.,  and  no  more.  Then  it  was 
objected  that  a  mere  covenant  by  the  grantor  to 
produce  upon  demand  in  writing  nis  laist  receipts 
for  rent,  rates,  and  taxes  is  not  necessary  for  the 
maintenance  of  the  security.  I  think  that  ail- 
ment is  disposed  of  by  Furher  v.  Cohb  {uhi  sxim^, 
and  I  would  refer  especially  to  the  opinion  of  Sir 
James  Hannen.  It  was  then  further  contended 
that  the  covenant  for  payment  of  interest  is  not 
«learly  expressed.  It  was  said  that  the  words  are 
quite  consistent  with  construing  the  covenant  to 
bind  the  grantor  to  pay  interest  quarterly  on  1502. 
«o  long  as  any  part  of  the  loan  remained  unpaid, 
without  taking  into  consideration  the  fact  of  the 

frevious  payments  of  instalments  as  they  fell  due. 
think  there  is  nothing  in  that  anp^unent.  In 
Haslewood  v.  The  CoHBMidated  Credit  Company 
iubi  8up.)  Lindley,  J.  uses  these  words  -.  "  !Eveiy- 
body  must  bring  to  a  bUl  of  sale  a  knowledge  of 
the  ordinary  principles  of  borrowing  and  lending. 
li  I  borrow  602,  and  promise  to  repay  it  with  interest 
at  5  per  cent,  or  60  per  cent,  or  at  any  other  rate, 
the  interest  accrues  and  is  payable  only  in  respect 
of  so  much  of  it  as  is  not  paid.  You  pay  int^-est 
in  respect  of  principal  money  whicn  you  still 
retain — not  upon  that  part  of  it  which  you  have 
already  paid  to  the  lender.  There  is  no  common 
aense  in  a  suggestion  to  the  contrary ;  and  to.  put 
a  construction  upon  an  instrument  of  loan  wmch 
will  impose  upon  the  borrower  an  obligation  to 
pay  intenest  on  money  which  has  been  already 
repaid  is,  to  say  the  least,  to  put  upon  such  a 
.document  an  unreasonable  construction — unless, 
of  course,  you  are  driven  to  it  by  tonus  .which,  if 
they  di()  exist,  would  show  ^  most  oppressive  and 
niraaual  bar^tini  ^ut  it  is  not  the  reasonable 
^«eBatraotion<rf«  document,  even  if  itisambignons 


— ^which  I  do  not  thiidc-  it  is."  I  am  aware  thai 
the  words  in  the  present  case  are  not  exactly  the 
same  as  in  Haslewood's  ease,  but  the  construction 
which  has  been  urged  upon  us  by  the  counsel  on 
behalf  of  the  execution  creditor  does  not  seem  to 
me  to  be  the  reasonable  construction  from  a  busi- 
ness point  of  view.  I  confess  that  at  first  I  had 
some  doubt  about  it,  because  the  rate  of  interest 
agreed  upon  is  only  4  per  cent.,  and  that  is  cer- 
taanly  a  small  rate  to  find  in  a  bill  of  sale.  How- 
ever, in  this  case  the  bon-ower  and  lender  were 
father  and  son,  and  that  relationship  accounte  for 
the  smallness  of  the  rate  of  interest.  It  was  also 
argued  that  the  provision  for  the  payment  of  inte- 
rest is  contrary  to  the  form  ;  but  the  arjrument  put 
forward  was  equally  good  against  the  form  itself, 
and  seems  to  me  to  be  hypercritical.  I  agree  that 
this  bill  is  a  good  one,  and  that  the  appeal  must 
be  allowed. 

Davkt,  L.  J. — ^I  entirely  agree.  The  case  seems 
to  me  to  be  a  veiy  plain  one,  and  I  am  not 
disposed  to  yield  to  subtle  aivumente  on  the 
construction  of  the  bUl,  nor  am  I  inclined  to  say 
that  the  bill  is  void  on  any  ground  upon  which  it 
is  not  made  void  by  the  Act  of  Parliament.  I 
entirely  agree  that  ihe  deed  is  first  to  be  eon- 
strued,  apart  from  any  Act  of  Parliament,  in  just 
the  same  way  as  any  other  deed  would  be  con- 
strued, and  then,  when  it  has  been  construed,  the 
question  arises  whether  or  not  it  is  in  accordance 
with  the  form  prescribed  in  the  Act,  and,  if  it  is 
in  accordance  with  the  form,  I  think  it  should 
not  be  held  void  because  it  may  be  capable  of 
bearing  some  other  construction.  We  were 
invited  to  construe  this  deed  according  to  some 
standard  of  an  unlettered  person.  What  that 
standard  may  be  I  do  not  understand;  but, 
speaking  for  myself,  I  am  unable  to  use  any 
other  power  than  that  which  I  have,  for  the 
purpose  of  finding  out  the  meaning  of  this  docu- 
ment. I  entirely  agree  with  what  Cotton,  L.J. 
said  in  HasUwood  v.  The  Consolidated  Credit 
Company  [ubi  sup.) :  "  The  main  point  pressed 
upon  us  was,  that  a  bill  of  sale  ought  to  be  clearly 
expressed,  and  that,  if  it  differs  in  any  way  from 
the  form  given  in  the  schedule  to  the  BiUs  of  Sale 
Act,  it  ought  to  be  in  such  terms  that  no  lawyer 
or  no  educated  person — ^no  'instructed  person,' 
I  think,  were  the  words  used — need  to  be  consulted 
in  order  to  ascertain  what  is  the  true  effect  of  the 
document.  I  would  deal  with  that  point  if  it 
were  necessary  to  do  so ;  but  I  think  that  the  deci- 
sion of  the  Couit  of  Appeal  in  Goldstrom  v.  Taller- 
man  (65  L.  T.  Hep.  N.  S.  866 ;  18  Q.  B.  Div.  1) 
entirely  gets  rid  of  the  necessity  of  doing  so." 
Turning  now  to  the  pointe  that  have  been  argued 
in-this  case,  I  am  of  opinion  that  the  covenant 
by  the  grantor  to  produce  to  the  grantee  upon 
demand  in  writing  his  last  receipts  for  his  rent, 
rates,  and  taxes,  is  one  which  the  parties  to  the 
bUl  might  very  properly  agree  upon  for  the 
maintenance  of  the  security,  that  is  to  say,  for 
the  keeping  of  the  security  alive  and  in  full  force, 
and  the  covenant  seems  to  me  a  very  good  one 
for  that  purpose.  That  covenant  therefore  does 
not,  in  my  opinion,  inv^lidato  the  bilL  Then 
there  was  an  ai^ument  upon  a  very  refined  point, 
which,  seems,  to  have  depended  upon  reacung  a 
proviso  La.  the  biU  apart  from  the  preceding  Od^ye- 
.nants.  It  seems  to  me  that  a  proviso.. does  not 
stand  alone;  it  must  be  read  with  the  preceding 
oorenaat,  which  >  eovenaat  itself  has  a -proviso. 
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If  I  find  in  a  bill  an  actnal  proriso  against  seizure 
by  the  grantee,  except  in  accordance  with  the 
proTisions  of  the  Act,  I  will  not  imply  in  another 
proTiso  of  the  same  covenant  a  new  right  of 
seizure  in  flat  contradiction  to  the  express  words 
of  the  preceding  proviso.  The  next  argument 
was  baaed  on  the  covenant  for  the  payment  of 
the  principal  sum  by  instalments.  It  was  said 
that  that  covenant  might  mean  that  the  payment 
of  instalments  of  301.  should  go  on  long  after  the 
number  of  instalments  necessary  to  make  up  the 
1502.  had  been  paid.  When  a  man  has  agreed  to 
pay  1502.  by  yearly  instalments  of  302.,  1  cannot 
conceive  how  it  is  arguable  that  under  his  agree- 
ment he  is  to  pay  more  than  1502.,  and  the 
addition  of  the  words  "  until  the  whole  of  the 
principal  and  interest  is  fully  paid  "  do  not  seem 
to  me  to  be  inconsistent  with  that  view.  Then  as 
to  the  covenant  for  the  payment  of  interest,  I 
entirely  agree  with  the  passage  that  has  been 
read  from  the  judgment  of  Lindley,  L.J.  in 
Haslewood  v.  TAe  C(msolidated  Credit  Company 
{ubi  sup.),  and  in  my  opinion  "  interest "  means 
interest  on  such  money  as  may  from  time  to  time 
be  due,  and,  when  a  debt  has  oeen  paid,  payment 
of  interest  on  the  debt  comes  to  an  end  without 
any  special  agreement  to  that  effect.  Therefore, 
under  this  bill  of  sale,  interest  is  only  payable 
upon  such  amount  of  the  principal  debt  of  1502. 
as  from  time  to  time  may  remain  unpaid.  No 
one  could  think  that  this  covenant  means  that 
the  borrower  is  to  go  on  paying  interest  upon 
money  which  he  does '  not  owe.  As  Lopes,  L,  J. 
has  pointed  out,  the  argument  addressed  to  us 
might  be  brought  against  the  words  in  the 
scheduled    form    just    as  well   as    against    this 

f  articular  bill  which  we  are  dealing  with  now. 
agree  that  this  bill  is  a  good  one,  and  that  the 
appeal  must  be  allowed.  Appeal  allowed. 

Solicitor  for  the  plaintiffs,  C.  W.  Dommetl. 
Solicitors  for  the  claimant,  Jamet  and  James. 


Feb.  5  and  March  8. 

(Before   Lord    Esheb,    M.B.,    Lopes    and 

Davet,  L.JJ.) 

Habbib  v.  Beauchahp  Bbothebs.  (a) 

Practice — Execution — Receiver — Judicature  Act 
1873  (36  &  37  Vict.  c.  66),  «.  25,  gub-sect.  8. 

The  Jvdioature  Act  1873,  <.  25,  gub-iect.  8,  ha»  not 
given  to  the  court  power  to  appoint  a  receiver  in 
a  case  in  which  the  Uov/rt  of  Chancery  formerly 
was  unable  to  do  so. 

This  was  an  appeal  from  a  judgment  of  the 

Queen's  Bench    Division  (Lord   Coleridge,   C.J. 

and  Collins,  J.),  affirming  an  order  of  Wrieht,  J. 

at  chambers  for  the  appointment  of  a  receiver  of 

the  interest  of  one  of  the  defendants,  an  infant, 

in  the  partnership  of  the  defendants. 

'    The  action  was  brought  by  the  plaintiff  against 

the  firm  of  Beauchamp  Brothers  to  recover  a  debt 

of  1892.  5s.  Id. 
The  firm  consisted  of  two  partners,  brothers, 

one  of  whom,  Gilbert  Beauchamp,  was  an  infant. 

On  the  2nd  Aug.  1893  the  plaintiff  obtained 
udgment  against  the  firm  for  his  debt,  with 
II.  5s.  4d.  costs,  and  this  judgment,  which  was 

(a)  Reported  bj  E.  Vkvlmt  Smite,  Eiq.,  Barriater.«»-Law. 


{ 


confirmed  in  the  Gonrt  of  Appeal  (69  L.  T.  Kep. 
N.  S.  373;  (1893)  2  Q.  B.  534),  provided  that  exe- 
cution should  not  issue  "against  the  separate 
property  of  Gilbert  Walter  Beauchamp  (infaiit) 
or  against  his  share  (if  any)  in  the  pariaieiBhip 
profits." 

Previous  to  this,  on  the  18th  Jnly  1893,  a  great 
part  of  the  firm's  assets  were  destroyed  by  fire, 
and  they  consequently  on  the  26th  July  issued  s 
circular  to  their  creditors,  in  which  they  an- 
nounced the  dissolution  of  their  firm,  and  pro- 
posed to  vest  in  a  trustee  for  payment  of  thdr 
creditors  the  moneys  which  might  be  obtained 
under  their  fire  insurance  policies  in  the  arlntia- 
tion  which  was  to  take  place. 

On  the  10th  Aug.  the  elder  brother,  it  was 
stated,  assigned  all  his  interest  in  the  firm's  assets 
to  his  infant  brother. 

On  the  24th  Aug.  Wright,  J.,  at  chambera, 
made  an  order  appointing  a  receiver  of  the 
policies,  book-debts  of  the  firm,  and  moneTs  in 
any  bank  to  the  credit  of  the  firm,  or  of  G".  "W. 
Beauchamp  the  infant  partner,  being  moneys 
received  on  account  of  the  firm  or  the  proceeds 
of  the  sale  of  any  of  the  firm's  effects,  and  it  was 
ordered  that  out  of  the  moneys  received  the  jadz- 
ment  debt,  amounting  with  coste  to  2002. 10s.  5^ 
be  paid,  and  the  balance  paid  into  court. 

On  the  7th  Sept.,  upon  an  application  of  another 
creditor  of  the  firm  for  the  delivery  up  of  the 
defendants'  books  to  the  receiver,  Wright,  J. 
made  a  note  on  his  order  of  the  24th  Aug.  to  the 
effect  that  he  had  appointed  the  receiver,  not  so 
much  by  way  of  execution  as  to  preserve  the 
funds  for  the  court  to  give  effect  to  ite  judgment. 

On  the  9th  Dec.  the  Queen's  Bench  Division 
(Lord  Coleridge,  O.J.  and  Collins,  J.)  affirmed  the 
order  of  Wright^  J. 

The  defen£uit  G.  W.  Beauchamp  appealed. 

Sir  Henry  James,  Q.C.  and  Herbert  Seed,  Q.C 
for  G.  W.  Beauchamp.-'-The  judge  at  chambers 
had  no  power  under  the  Judicature  Act  to  appoint 
a  receiver  in  this  ca,8e.  The  result  of  namenms 
cases  on  the  appointment  of  receivers  is,  that  a 
receiver  cannot  be  appointed  for  causes  for  which 
a  receivership  would  not  have  been  granted  before' 
the  Judicature  Act : 

The  North  London  RaUway  Company  v.  Tht  Ortat 
Northern  Railway  Company,  48  L.  T.  Bep.  N.  3. 
695;  11  Q.  B.  Div.  30; 
llanchtster  and  Liverpool  District  Banking  Com- 
pany V.  Parkinson,  22  Q.  B.  Div.  173  ; 
Holmes  v.  MOlage,  68  L.  T.  Bep.  N.  S.  205 ;  (1893) 
1  Q.  B.  551. 

A  i-eceiver  would  not  be  granted  (1)  when  therfr 
was  no  subject-matter  against  which  execution 
could  go,  nor  (2)  when  an  ordinary  common  law- 
execution  could  be  carried  out.  It  would  he 
granted  only  when  there  were  goods  against 
which  a  fi.  fa.  could  be  issued,  but  wh«e- 
there  was  some  impediment  in  the  way  of  the 
execution.  In  the  present  case  the  assets  consist 
of  book-debts  which  are  capable  of  attachment  in 
the  usual  way;  the  claim  against  the  insurance- 
company  under  the  fire  policies ;  and  otiier  ase^ 
which  can  be  seized  under  a  Jl.  fa.  This  order 
indirectly  causes  execution  to  be  issued  against 
thefii-m's  property,  which  is  contrary  to  the  order 
of  the  Court  of  Appeal  of  the  2nd  Aug. 

ChanneU,  Q.C.  and  Wedderbum  for  the  plain- 
tiff.— The  order   was  rightly  made.    The  cases 
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(uted  do  not  laj  down  the  general  proposition  that 
in  no  case  can  a  receiyer  Be  appointed  in  circnm- 
etancee  where,  before  the  Judicature  Act,  an 
order  coold  not  have  been  made.  In  the  present 
«ase  there  are  special  circumstances  whj  it  is 
*'  just  and  convenient "  that  this  order  should  be 
made.  Every  possible  impediment  and  diffioultj 
has  been  thrown  in  the  plaintiff's  way.  There  is 
a  difficulty  in  attaching  the  book-debts.  They 
are  nearly  all  under  52.,  and  according  to  the 
practice  at  chambers  garnishee  orders  are  refused 
for  such  small  debts  on  account  of  the  expense, 
because  such  small  debts  would  be  swallowed  up 
by  the  costs.  A  receiver  will  be  able  to  collect 
these  debts  at  a  comparatively  small  cost,  and 
unless  he  is  appointed  the  plaintiff  will  not  be 
able  to  get  at  these  debts.  The  money  claimed 
xmder  the  policies  is  not  at  present  attachable : 

Bandall  v.  Lilhgow,  50  L.  T.  Bep.  N.  S.  587 ;  12 
Q.  B.  Div.  525. 

When  the  award  under  the  arbitration  is  made, 
the  money  will  be  attachable,  and  then  the  receiv- 
ing order  comes  into  force.  Till  then  it  is  of  no 
effect. 

Herbert  Seed,  Q.O.  repHed.        ^^^  ^^  ^^^^ 

March  8.  —  Davbt,  L.J.  delivered  the  fol- 
lowing written  judgment  of  the  court  (Lord 
Ssher,  M.II.,  Lopes  and  Daver,  L.JJ.). — This 
is  an  appeal  from  an  order  of  the  Divisional 
Coort  refusing  an  application  to  set  aside  an 
order  dated  the  24th  Aug.  1893,  and  made  by 
Wright,  J.,  appointing  a  receiver  over  certain 
property  of  the  defendants.  The  order  in  question 
was  made  by  way  of  what  is  called  equitable 
execution  to  enforce  a  judgment  obtained  in  the 
action,  and  dated  the  2nd  Aug.  1893,  against  the 
defendants,  for  1892.  5s.  Id.  debt  and  112.  5«.  4d. 
costs.  The  defendants  are  a  firm  of  Beauchamp 
Brothers,  and  it  is  stated  that  one  of  the  firm, 
Gilbert  Walter  Beauchamp,  is  an  infant.  The 
judgment,  as  confirmed  in  this  court  (69  L.  T.  Bep. 
N.  S.  373;  (1893)  2  Q.  B.  534),  is  in  a  peculiar 
form.  It  provided  that  execution  should  not  be 
issaed  against  the  separate  propei-ty  of  G.  W. 
Beauchamp  ^infant)  or  against  his  share  (if  any) 
in  the  partnership  profits.  It  is  said  that  the 
word  "  profits  "  is  a  mistake,  and  it  should  be  read 
as  "  assets."  In  our  opinion  it  is  immaterial  for 
the  present  purpose  which  is  the  correct  word,  as 
the  meaning  is  perfectiy  plain  that  execution  may 
be  levied  on  whatever  constitutes  the  capital 
stock  or  property  of  the  firm  or  partnership,  and 
it  is  only  the  partnership  property  which  is 
reached  by  the  order  under  appeal.  It  further 
appears  that  the  business  premises  and  certain 
stock  of  the  firm  have  been  burnt,  and  they  have 
a  claim  for  a  large  sum  on  fire  policies,  the  exact 
iimoant  of  which  has  not  yet  been  adjusted.  By 
the  order  of  the  24th  Aug.  a  receiver  has  been 
appointed  of  (1)  the  policies,  meaning,  apparently, 
the  money  receivable  under  the  policies ;  (2)  book- 
debts  of  the  firm ;  (3)  moneys  in  any  bank  to  the 
4Stedit  ot  the  firm  or  of  G.  W.  Beauchamp,  the 
in&nt  partner,  being  moneys  received  on  account 
of  the  nrm  or  the  proceeds  of  the  sale  of  any  of 
the  firm's  effects.  And  it  is  directed  that,  out  of 
the  moneys  received,  the  judgment  debt,  amount- 
ing with  costs  to  2002. 10<.  od.,  be  paid  and  the 
balance  paid  into  conrt.  It  was  stated  at  the  bar 
that  the  order  has  since  been  explained  and  varied 


by  Wright,  J.  in  a  manner  to  which  we  will  pre- 
sently advert.  We  have  carefully  considered  the 
affidavits  upon  which  this  order  was  made,  and  we 
think  it  is  difficult  to  find  in  them  any  sufficient 
grounds  to  suppoi-t  the  order,  and  we  gather  from 
the  judgment  of  the  court  below,  delivered  by 
ColluiB,  J.,  that  the  court  affirmed  the  order  with 
some  hesitation.  It  is  supported  as  an  equitable 
execution  of  the  judgment.  That  leads  to  the 
question,  what  is  meant  by  equitable  execution, 
and  under  what  circumstances  ought  it  to  be 
granted  P  The  learned  counsel  for  the  plaintiffs 
boldly  argued  that,  if  you  have  got  a  subject- 
matter  which  might  be  made  available  for  satis- 
faction of  the  judgment  debt,  you  may  have  a 
receiver  if  it  is  a  better  mode  of  getting  at  it 
than  the  usual  mode.  In  our  opinion  that  is 
wrong.  YariouB  modes  are  provided  by  common 
law  and  statute  for  enabling  a  judgment 
creditor  to  obtain  payment  of  his  debt,  and 
the  rules  of  court  contain  elaborate  provisions 
for  giving  effect  to  such  modes  of  enforcing 
a  judgment.  Order  XTiII.,  r.  3,  provides  that 
"  a  judgment  for  the  recovery  by  or  payment 
to  any  person  of  money  may  be  enforced  by  any  of 
the  modes  by  which  a  judgment  or  decree  for  the 
payment  of  money  of  any  court  whose  jurisdiction 
IS  transferred  by  the  principal  Act  might  have 
been  enforced  at  the  time  of  the  passing  thereof." 
And  rule  28  pi-ovides  that,  "  nothing  in  this  order 
shall  take  away  or  curtail  any  right  heretofore 
existing  to  enforce  or  give  effect  to  any  judgment 
or  order  in  any  maimer  or  against  any  person  or 
property  whatsoever."  But  neither  of  these  rules, 
while  they  preserve  all  existing  modes  of  enforcing 
judgments,  purports  to  provide  any  new  mode  oi 
so  doing.  Ajai,  in  our  opinion,  if  any  more  con- 
venient process  is  to  be  established  it  ought  to  be 
done  by  the  Legislature  and  not  by  the  court. 
We  are  theref oi-e  thrown  back  on  the  inquiry, 
what  was  the  jurisdiction  in  this  matter  of  the 
Court  of  Chancery  (which  is  now  vested  in  every 
branch  of  the  High  Court),  and  in  what  cases  was 
it  exercised  F  The  jurisdiction  is  thus  described  in 
Lord  Bedesdale's  work  on  Equity  Pleading,  at 
p^^B  148  and  149 :  "  Courts  of  equity  will  also 
lend  their  aid  to  enforce  the  judgments  of  courts 
of  ordinary  jurisdiction,  and  therefore  a  bill  may 
be  brought  to  obtain  the  execution  or  the  benefit 
of  an  eUgit  or  a  fieri  facias  when  defeated  by  a 
prior  title,  either  fraudulent  or  not  extending  to 
the  whole  interest  of  the  debtor  in  the  property 
upon  which  the  judgment  is  proposed  to  lie 
executed.  In  some  cases  whei-e  courts  of  equity 
formerly  lent  their  aid  the  Legislature  has  by 
express  statute  provided  for  the  relief  of  creditors 
in  the  courts  of  common  law,  and  consequentiT 
rendered  the  exertion  of  this  jurisdiction  in  such 
cases  unnecessary.  In  any  case,  to  procure  relief 
in  equity  the  ci'editor  must  show  by  his  bUl  that 
he  has  proceeded  at  law  to  the  extent  necessary  to 
give  him  a  complete  title."  It  will  be  observed 
that  the  jurisdiction  was  exercised  only  on  a  bill 
filed  by  the  judgment  creditor  or  a  petition  in  an 
existing  suit,  and  was  part  of  the  jurisdiction 
exercised  by  the  court  to  remove  impedimente 
from  the  path  of  a  party  pursuing  nis  legal 
remedy ;  e.g.,  by  injunction  to  restrain  a  defendant 
in  ejectment  from  setting  up  an  outetanding 
term.  It  should  be  added  that,  in  a  suit  by  a 
judgment  creditor  to  impeach  an  assignment  or 
conveyance  as  fraudulent  upon  creditors,  the  court 
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'would  of  course  in  a  proper  ease  grant  a  reo^ver 
to  preserve  the  property  until  the  hearing,  but  in 
such  case  the  order  would  be  ancillary  to  the 
principal  relief  asked.  The  most  common  case 
was  where  the  interest  of  the  debtor  in  i«al  estate 
was  an  equity  of  redemption  which  could  not  be 
reached  by  elegit,  in  which  case  the  court  appointed 
a  reoeiTer,  as  was  elaborately  explained  by  Sir 
George  Jessel,  M.R.  in  the  Anglo-Italian  Bank 
V.  Davies  (39  L.  T.  Rep.  N.  S.  244 ;  9  Ch.  Div.  275). 
Instances  of  the  exercise  of  a  similar  jurisdiction 
in  regard  to  personal  estate  are  to  be  found  in 
Bobinaon  v.  Wood  (5  Bear.  388)  and  Watts  t. 
Jeffereyes  (3  Mac.  &  G.  422),  where  the  debt  sought 
to  be  attached  was  payable  by  the  accountant- 
general  of  the  court,  and  could  not  therefore  be 
reached  by  the  ordinary  process ;  and  see  Weathead 
V.  Biley  (49  L.  T.  Eep.  N.  S.  776;  25Ch.DiT.413). 
Yery  soon  after  the  passing  of  the  Judicature  Act 
it  was  settled  that,  as  all  branches  of  the  court  had 
jurisdiction,  it  was  not  necessary  to  commence  a 
separate  proceeding,  but  the  equitable  remedy 
could  be  given  in  the  action  in  which  the  judgment 
had  been  recovered :  {Salt  v.  Cooper,  43  L.  T.  Bep. 
N.  S.  682;  16  Ch.  Div.  544.)  But  that  case  afBords 
no  wamvnt  for  saying  that  the  equitable  jurisdic- 
tion now  possessed  by  all  brancnes  of  the  High 
Court,  and  exercisable  in  the  action,  differed  from 
or  exceeded  the  old  equitable  jurisdiction.  Some 
laxity,  however,  appears  to  have  prevailed,  and 
receivership  orders  would  seem  to  have  been  made 
on  the  ground  of  greater  convenience,  and  in 
many  cases  ex  parte  only.  In  some  cases  such 
orders  would  seem  to  have  been  made  where  the 
proper  proceeding  was  by  application  for  a 
charging  order,  under  1  &  2  Yict.  c.  110,  s.  14,  and 
3  &  4  Vict.  c.  82,  s.  1.  In  Lucas  v.  Harris  (55 
L.  T.  Rep.  N.  S.  658 ;  18  Q.  B.  Div.  127)  the  practice 
of  granting  such  orders  ex  parte  was  disapproved 
in  this  court.  We  should  be  sorry  to  limit  by 
construction  the  beneficial  jurisdiction  of  the 
court  to  grant  an  injunction  or  make  an  order  for 
a  receiver  where  it  is  "  just  or  convenient "  to  do 
so ;  but  we  conceive  that  those  well-known  words 
do  not  confer  an  arbitrary  or  nnregulated  discre- 
tion on  the  court,  and  do  not  authorise  the  court 
to  invent  new  modes  of  enforcing  judgments  in 
substitution  for  the  ordinary  modes :  (see  per 
Jessel,  M.R.,  in  Aslatt  v.  The  Corporation  of 
Southampton,  43  L.  T.  Bep.  N.  S.  464,  at  p.  466  ; 
16  Ch.  Div.  143,  at  p.  148).  In  the  case  of  Be 
Shepherd ;  Atkins  v.  Shepherd  (62  L.  T.  Rep.  N.  S. 
337  ;  43  Ch.  Div.  131)  the  true  nature  and  proper 
application  of  what  is  loosely  called  equitable 
execution  was  defined  by  this  court.  Cotton,  L.J., 
in  that  case  says  :  "Confusion  of  ideas  has  arisen 
from  the  use  of  the  term  'equitable  execution.' 
The  expression  tends  to  error.  It  has  often  been 
used  by  judges,  and  occurs  in  some  orders  as  a 
short  expression  indicating  that  the  person  who 
obtains  the  order  gets  the  same  benefit  as  he 
would  have  got  from  legal  exe<tution.  But  what 
he  gets  by  the  appointment  of  a  receiver  is  not 
execution,  but  equitable  relief,  which  is  granted 
on  the  ground  that  there  is  no  remedy  by  execu- 
tion at  law;  it  is  a  taking  out  of  the  way  a 
hindrance  which  prevents  execution  at  common 
law."  And  in  the  same  case  Fry,  L.J.,  says : 
"  The  idea  that  a  receivership  ordei-  is  a  form  of 
execution  is,  in  my  opinion,  erroneous.  A  receiver 
was  appointed  by  the  Court  of  Chancery  in  aid 
of  a  judgment  at  law,  when  the  plaintifE  showed 


that  he  had  sued  out  the  proper  writ  of  execntion; 
and  was  met  by  certain  difficulties  arising  from 
the  nature  of  the  property,  which  prevented  his 
obtaining  possession  at  law,  and  in  these  circnm* 
stances  onlr  did  the  Court  of  Chancery  interfen 
in  aid  of  a  legal  judgment  for  a  legal  debt.  Relief 
by  the  appointment  of  a  receiver  went  on  tiie 
ground  that  execution  could  not  be  had,  and 
therefore  it  was  not  execution.  Moreover,  the 
appointment  of  a  receiver  was  an  act  requiring 
the  exercise  of  judicial  power  on  the  part  of  the 
couH ;  the  circumstanoes  to  which  I  have  referred 
had  to  be  proved  before  the  court  would  make  th* 
order.  All  these  considerations  tend  to  show  tiiat 
the  appointment  of  a  receiver  was  not  execntian, 
but  was  equitable  relief  granted  under  circmn- 
stances  which  made  it  right  that  legal  difficalties 
should  be  removed  out  of  the  creditor's  way.  It 
has  often  been  spoken  of  by  judges  aa  '  equitable 
execution,'  but  I  am  afraid  that  this  concise  ex- 
pression has  led  to  the  erroneous  idea  that  the 
appointment  of  a  receiver  is  a  form  of  execataon 
which  can  be  obtained  without  showing  to  the 
court  the  existence  of  the  circumstances  creating 
the  equity  on  which  alone  the  jurisdiction  arises. 
See  also  the  judgment  of  Lindley,  LJ".  in  Solmer 
V.  Millme  (68  L.  T.  Bep.  N.  S.  2<fe  ;  (1893)  1  Q.  B. 
551).  The  case  of  The  Manchester  and  Liverpod 
District  Banking  Company  v.  Parkinson  (22 
Q.  B.  Div.  173)  was  iTeferred  to  in  the  court  below 
as  showing  that  the  order  might  be  made  under 
special  circumstances.  It  would  be  rash  and 
unwise  to  attempt  to  define  the  special  circun- 
stanoes  which  would  justify  the  making  of  an 
order  such  as  that  which  we  have  before  us.  But, 
for  reasons  which  will  appear  from  what  we  have 
already  said,  we  think  they  must  be  such  circum- 
stances as  would  have  enabled  the  Conrt  of 
Chancery  before  the  Judicature  Act  to  have  inter- 
fered by  way  of  injunction  or  receiver  at  the  suit 
of  the  judgment  creditor.  Now,  what  are  the 
special  circumstances  relied  on  in  the  present 
case  ?  They  are  (1)  the  obstmction  of  the  defen- 
dants, (2)  the  form  of  the  judgment,  (3)  threats 
to  make  away  with  the  property;  and  it  ww 
suggested  at  the  bar  that  the  defendants  had 
made  an  assignment  or  conveyance  for  the 
purpose  of  defeating  the  judgment.  With  regard 
to  oDstniction,  the  only  statement  in  the  affidavit 
is  that  the  defendants  have  exercised  their  right 
of  appealing  against  the  judgment,  and  it  was 
stated  at  the  bar  that  they  have  successfully 
resisted  a  receivership  order  in  bankruptcy.  This 
is  not  of  course  any  real  ground  with  regard  to 
the  form  of  the  judgment,  which  confines  the 
plaintiffs  to  the  assets  of  the  firm.  We  are  unable 
to  see  how  it  places  any  legal  impediment  in  the 
way  of  the  plaintiffs  taking  those  assets  in  execu- 
tion, though  of  course  questions  may  arise  whether 
the  goods  or  debts  seized  or  attached  are  liable 
to  seizure  or  attachment.  Such  questions  may 
arise,  and  do  arise,  in  other  cases,  and  the  taw 

Provides  a  means  for  their  speedy  settlement, 
'he  only  evidence  of  a  threat  to  make  away 
with  the  property  is  a  statement  said  to  have- 
been  made  at  a  meeting  of  creditors  by  Mr. 
Harper,  the  defendant's  solicitor,  which  is  denied 
on  oath  by  Mr.  Hai-per,  and  we  think  there  is  no 
sufficient  evidence  of  ajiy  such  intention  on  which 
the  court  could  act.  We  are,  however,  far  from 
saying  that,  if  a  case  were  established  to  the 
satisfaction    of  the  court   that    the  defendaabt 
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threatened  and  intended  fraadnlentlj  (\«e  use  the 
"word  advisedly)  and  for  the  piupose  of  delaying 
■and  defeating  the  creditor  to  'make.ayray  with  the 
property,  it  would  not  justify  the  interference  of 
the  court.  With  regard  to  the  alleged  aesign- 
ment,  the  only  evidence  before  the  learned  judge 
was  a  circular  issued  by  the  defendants,  in  which 
-they  announce  the  dissolution  of  their  firm,  and 
that  they  propose  to  vest  or  have  vested  the 
poli<^  moneys  In  a  trustee  for  payment  of  their 
-creditors.  This  may  or  may  not  be  fraudulent 
■against  the  plaintiffs,  and  liable  to  be  set  aside 
in  a  projper  proceeding  in  which  issue  can  be 
taken  on  its  validity  in  the  presence  of  the  proper 
parties ;  but  it  does  not,  in  our  opinion,  justify  the 
appointment  of  a  receiver  in  these  terms,  or  in  this 
action,  or  at  this  stage.  There  is  no  evidence 
before  the  court  of  the  execution,  contents,  or 
«fFect  of  the  alleged  assignment,  and  there  is  no 
nrooee^ng  to  impeach  it  or  test  its  validity. 
■This  can  only  be  done  either  in  a  separate  action, 
-in  which  no  doubt  the  court  could  appoint  a  re- 
•ceiver  till  the  trial  to  preserve  the  property  in 
■statu  ^,  or  by  means  ot  an  interpleader  issue. 
One  vice  of  this  order  is,  that  in  the  absence  of 
poHaecf  interested,  and  without  any  definite  issue 
or  evidence  before  it,  the  court  has  prejudged  the 
^inestion  (if  there  be  one)  by  ordering  i-ts  receiver 
'to  take  possession  of  the  property,  and  apply  it  in 
.satisfaction  of  the  judgment  debt.  Vfe  do  not 
forget  that  it  -was  stated  at  the  bar  that  the 
learned  judge,  when  the  matter  came  before  him 
-again  in  September,  explained  his  previous  oixier 
in  a  note,  and  directed  the  money  to  be  paid  into 
■oourt.  The  note  was  to  the  effect  that  he  ap- 
'pointed  the  receiver  not  so  much  by  way  of 
execution  as  to  preserve  the  assets  for  the  court 
to  give  effect  to  the  rights  of  the  parties  inte- 
Tested.  We  are  of  opinion  that  the  learned  judge 
had  no  jurisdiction  to  make  such  an  order.  This 
is  not  equitable  execution,  but  administration 
which  the  court  had  no  jurisdiction  to  make,  at 
any  rate  in  this  action.  It  was  in  fact  an  irr^u- 
lar  substitute  for  a  receiving  order  in  bankruptey. 
We  are  therefore  of  opinion  that  the  order  of  the 
24th  Aug.  1893  was  made  improvidently,  and  on 
insufficient  grounds,  and  ought  to  be  discharged. 

Appeal  allowed. 
Solicitors  for  the  plaintiff,  Godfrey  and  Webb, 
Solicitors  for  the  defendant,  G.  Yl^  Beauchamp, 
JSarper  and  Battcock. 


Feb.  19,  20,  and  March  8. 

(Before  Lord  Eshek,  M.B.,  Lopes  and 
Da  VET,  L.JJ.) 
Jk  The  Pulboeouoh  School  Boabd  Elec- 
tion; BouRKE   AND   OTHEB8   (petitioners)  r. 
NUTT  (iiesp.).  (a) 

APPEAL  PBOM  THE  QTTBEN'S  BENCH  DIVISION. 

bankruptcy  —  Disqualification  of  bankrupt  — 
School  board  election — Adjudication  of  bank- 
ruptcy before  the  passing  of  disqualifying  Act 
—Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52), 
s.  32. 

Sect.  32  of  the  Bankruptcy  Act  1883  does  not 
apply  to  an  adjudication  of  bankruptcy  previous 
to  the  passing  of  the  Act. 

l*,  Beported  bj  E.  Hanut  Sura,  Esq.,  Bwtlat<r«t-L«w. 


Judgment  of  the  Quem^  Ben«h  Divinon  (ante. 
p.  25)  reverted. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Lawrance  and  Wright, 
JJ.)  upon  a  special  case  stated  under  sect.  93, 
sub-sect.  7,  of  the  Municipal  Corporations  Act 
1882  (46  &  46  Yict.  o.  50). 

The  special  case  is  set  out  in  the  report  of  the 
case  in  the  Queen's  Bench  Division,  ante,  p.  25 ; 
the  question  being  whether  the  respondoit,  who 
in  1^3  was  a  bankrupt  under  the  Bankruptcy 
Act  1869,  was  thereby  disqualified  from  being 
elected  a  member  of  a  school  board  under  sect.  ^ 
of  the  Bankruptcy  Act  1883,  which  provides  that 
"  where  a  debtor  is  adjudged  bankrupt  he  shall, 
subject  to  the  provisions  of  this  Act,  oe  disquali- 
fied for  "  (inter  alia)  being  elected  a  member  of  a 
school  board. 

The  Queen's  Bench  Division  held  that  the 
respondent  was  disqualified. 

The  respondent  appealed. 

Feb.  19  and  20.— Dwfcerw,  Q.C.  and  Day  for  the 
respondent.  —  The  respondent  having  become 
bankrupt  under  the  Bankruptcy  Act  of  1869, 
proceemngs  in  his  bankruptcy  continue  to  be 
carried  on  under  that  Act,  and  are  not  affected  by 
the  general  provisions  of  the  Bankruptcy  Act 
1883:  (see  sect.  169  of  that  Act.)  Under  the 
Education  Act  1870  (33  &  34  Vict  c.  75)  a  bank- 
rupt was  declared  capable  of  election  to  a  school 
board,  so  that  before  the  Act  of  1883  the  respon- 
dent had  a  clear  right  to  stand  for  a  school  board 
election : 

Beg.  V.  Turmine,  39  L.  T.  Bep.  N.  S.  255;  4  Q.  B. 
Div.  79. 

It  is  therefore  submitted  that,  unless  seot.  32  of 
the  Act  of  1883  is  perfectly  clear,  the  court 
ought  not  to  make  it  retrospective  and  construe 
it  so  as  to  alter  the  position  of  the  respondent 
from  what  it  was  before  the  Act  was  passed. 
The  Legislature  did  not  intend  by  the  Buik- 
ruptcy  Act  1883  to  alter  for  the  worse  the 
position  of  a  debtor  previous  to  the  passing  of 
the  Act : 

Bs  Baison,  S3  L.  T.  Bep.  X.  S.  709;  60  L.  J.  206, 
Q.B. 
If  the  respondent  is  held  to  be  disqualified  by 
sect.  32,  he  will  be  in  a  worse  position  than  a 
bankrupt  under  the  Act  of  1883,  because,  since 
the  procedure  in  his  bankruptcy  is  governed  by 
the  Act  of  1869,  he  will  not  be  able  to  take 
advantage  of  the  provisions  of  sub-sect.  2  of 
sect.  32  as  to  getting  rid  of  the  disqualification. 
They  referred  to 

Be  Pratt  I  Ea  parte  Pratt,  50  L.  T.  Bep.  N.  S. 
294;  12  Q.  B.  Div.  334. 

ChanneU,  Q.G.  and  G.  J.  Tdlboi  for  the  peti- 
tioners.— Sect.  32  is  not  retrospective,  and  it  is  a 
&llacy  to  treat  it  as  such.  To  use  the  words  of 
Lord  Denman,  C.J.  in  Reg.  v.  The  InhabitanU  of 
St.  Mary,  Whiteeht^l  (12  Q.  B.  120),  "  the  statute 
is  in  its  direct  operation  prospective  .  .  .  and 
it  is  not  properly  called  a  retron>ective  statute 
because  a  ps^  of  the  requisites  for  its  action  is 
drawn  from  time  antecedent  to  its  passing."  The 
section  deals  with  the  qualifications  of  candidates 
at  future  elections  to  school  boards.  Its  main 
object  is  the  public  benefit,  viz.,  that  candidates 
should  be  properly  qualified  persons,  and  it  ought 
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.  not  to  be  treated  as  though  its  main  object  was  to 
impose  disabilities  on  bankrupts : 

Beg.  T.  Fine,  31  L.  T.  Eep.  N.  S.  842 ;  L.  Eep.  10 
Q.  B.  195. 

Tt  is  argued  that,  under  the  Education  Act  1870, 
every  subject  of  the  Queen  acquired  a  status  of 
eligibility  for  election  to  a  school  board,  and  that 
sect.  32  ought  not  to  be  construed  as  taking  away 
tixat  status.  That  is  a  forced  construction  of  the 
Education  Act,  which  contained  no  provision  as 
to  qualification  for  election.  In  considering 
whether  an  Act  of  Parliament  is  retrospective  a 
right  enjoyed  by  all  the  Queen's  subjects  cannot 
be  held  to  be  a  vested  right,  which  ought  to  be 
preserved  if  possible. 

Day  replied.  Cur.  adv.  vult. 

March  8. — Lord  Esheb,  M.R. — In  this  case  the 
respondent  was  elected  as  a  member  of  the  Pul- 
borough   School  Board,  and  the  petitioners  have 

E resented  a  petition  asking  the  court  to  say  that 
e  was  disqualified  from  being  elected.  The 
Divisional  Oourt  held  that  he  was  disqualified. 
The  circumstances  are  few  and  simple.  The  re- 
spondent Nutt  was  adjudged  a  bankrupt  before 
the  passing  of  the  Bankruptcy  Act  1883 ;  under 
what  circumstances  we  do  not  know,  but  he  is  still 
an  undischarged  bankrupt.  It  is  urged  on  his 
behalf  that,  under  these  circumstances,  sect.  32  of 
the  Bankruptcy  Act  1883  does  not  apply  to  him. 
It  is  argued  that  there  is  nothing  in  the  Act  to 
show  unmistakably  that  it  is  retrospective ;  that 
the  disqualification  imposed  by  sect.  32  is  penal, 
and  that  therefore,  according  to  the  ordinary 
rules  of  construction,  the  section  ought  not  to  be 
construed  to  have  a  retrospective  effect  if  such  a 
construction  can  be  avoided.  In  my ,  opinion 
sect.  32  is  not  penal  within  the  meaning  of  the 
proposition  that  penal  enactments  ought  not,  if 
possible,  to  be  construed  as  retrospective.  I  also 
think  that  the  section  is  not  retrospective,  and,  in 
my  opinion,  the  judgment  of  the  Divisional  Court 
was  right.  Now,  the  language  of  the  section  is, 
"  Where  a  debtor  is  adjudged  bankrupt  he  shall  be 
disqualified  for  .  .  .  being  elected  to  or  hold- 
ing or  exercising  the  ofSce  of  member  of  a  school 
board."  Whether  or  not  that  enactment  is  retro- 
spective depends  on  the  words  at  the  beginning  of 
the  section.  The  section  does  not  say  where  a 
debtor  "has  been"  or  "shall  be"  adjudged  bank- 
rupt, either  of  which  forms  would  be  dear ;  but  it 
,  uses  an  expression  between  the  two,  t.e.,  where  a 
debtor  "  is "  adjudged  bankrupt.  What  is  the 
canon  of  construction  to  be  applied  to  those 
words  ?  In  the  first  place,  I  think  the  section  is 
not  "  penal "  within  the  meaning  of  that  word  as 
used  in  the  rule  against  the  construction  of  enact- 
ments as  retrospective.  I  cannot  think  that  the 
Legislature  intended  these  disqualifications  to  be 
punishments  upon  a  man  for  becoming  bankrupt, 
because  at  the  end  of  sect.  32  there  are  provisions 
for  the  removal  of  the  disqualification  if  the  bank- 
rupt obtains  from  the  court  his  discharge  "with  a 
certificate  to  the  effect  that  his  bankruptcy  was 
caused  by  misfortune  without  any  misconduct  on 
his  part."  To  say  that  the  Legislature  intended 
by  this  section  to  punish  a  man  of  whom  that 
could  be  proved  would  be  to  attribute  to  it  gross 
injustice.  To  me  it  seems  impossible  to  say  that 
these  disqualifications  are  imposed  by  way  of 
punishment,  and  therefore,  in  my  opinion,  they  are 


intended  to  be    solely  for  the  protection  of  &t 
public.      In   Reg.  v.   Vine    {ubt   »ttp.)    we  have 
a  strong  authority  that  a  disqualification  created 
under   these    circumstances    cannot    be     penal 
within   the    meaning    of    the    rule  I    have   re- 
ferred to.    I  think  that  that  is  the  effect  of  the 
judgment  of    Cockbum,   G.J. ;  but  it  was  more 
clearly  put  by  Mellor,  J.,  who  says :  "  It  appears 
to  me  to  be  the  general  object  of  this  statute 
that  there  should  be  restraints  as  to  the  persons 
who  should  be  qualified  to  hold  licences,  not  as  a 
punishment,  but  for  the  public  good,  upon  the 
ground  of  character."    The  question  in  tnat  caae 
was,  whether  a  person  convicted  of  felony  was  cQs- 
quaJified   from  being  licensed  to  keep  a  publics 
house.    The  case    was  a  stronger  one  than  ti» 
present,  but  it  lays  down  a  canon  of  constructkn 
that,  if  an  enactment  creates  disqualifications,  not 
by  way  of  punishment,  but  only  for  the  public 
good,  it  is  not  to  be  considered  penal  within  ths 
rule  against  construing  an  Act  to  be  retj-ospectira 
A  rule  was  also  strongly  and  clearly  laid  domi  in. 
Ee  Pratt ;  Ex  parte  Pratt  (ubi  svp.)>  which  is  a 
decision  on  the  Bankruptcy  Act  1883,  though  not 
upon  sect.  32.    The  question  turned  on  the  meao- 
ing  of  sects.  4  and  5.    Sect.  4  provides  that "  a 
debtor  commits  an  act  of  bankruptcy  "  in  cerbun 
cases;  and  sect.  5  runs,  "if  a  debtor  commits  asi 
act  of  bankruptcy."    Both  these  sections  of  the 
statute  are  in  the  present  tense,  not  the  psst  or 
future,  and  the  court  held  that  sect.  4  was  not 
retrospective  with  regard  to  an  act  of  bankruptcy 
committed  before  the  passing  of  the  statute,  bii 
that  it  applied  to  the  state  of  things  existing  at 
the  date  of  the  passing  of  the  statute,  and  there- 
fore a  petition  could  be  presented  after  the  Act 
had  passed,  provided  that  at  some  previous  time 
an  act  of  bankruptcy  had  been  committed,  whether 
under  the  Act  oi  1883  or  any  previous  Act.    The 
present  tense  used  in  sects.  4  and  5  referred  to  the 
date  of  the  petition,  not  to  the  dates  of  things 
happening  before  the  passing  of  the  Act.    Boven, 
L.J.  says  of  the  Act :  "  I  think  it  is  framed  (m 
the  idea  that  a  bankruptcy  code  is  being  con- 
structed, and  when  the  present  tense  is  used,  it  is 
used,  not  in  relation  to  time,  but  as  the  present 
tense  of  logic."    And  Fry,  hJ.  says :  **  I  entir^ 
agree  with  Bowen,  L.J.  as  to  the  meaning  of  the 
present  tense  in  this  section ;  it  is  used,  I  think,  to 
express  a  hypothesis,  without  regard  to  time,  jiut 
as  in  stating  the  proposition,  if  A.  is  B.,  then  B. 
is  0.    It  is  equivalent  to  saying, '  If  at  the  time 
when  the  petition  is  presented  the  debtor  shall 
have    committed  an  act  of  bankruptcy.' "    The 
court  there  said  that  the  present  tense  used  in 
sects.  4  and  5  refers  to  the  time  when  the  court 
has  to  act,  and  does  not  refer  to  the  time  when 
that  upon  which  the  court  acts  came  into  exist- 
ence.   Applying  those  words  to  the  present  case 
it  seems  to  me  that  the  woi"ds  of  sect.  32,  "  where 
a  debtor  is   adjudged  bankrupt,"  are  to  be  con- 
strued as  applying  to  the  time  when  he  is  elected 
to  or  is  acting  in  any  of  the  positions  mentioned 
in  the  section ;  that  is  to  say,  at  the  time  when  it 
is  sought  to  show  that  he  is  disqualified.    If  he 
were  elected  before  1883,  but  acted  after  that  year, 
the  petition  against  him  would  be  against   his 
acting  in  his  office,  and  the  time  when  he  was 
elected  would  be  immaterial.    If  that  is  the  tzne 
construction  of  the  section  it  is  not  retroapectiTe^ 
It  ia  prospective,  because  it  refers  to  a  time  after 
the  passing  of  the  Act.    As  I  have  already  said,  it 
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seems  to  me  impossible  to  say,  after  looking  at 
the  provision  at  tne  end  of  the  section,  that  the 
Legialatnre  intended  to  impose  disqualification  as 
a  pxmishment  on  a  bankrupt ;  and,  if  that  is  so, 
the  rule  of  construction  against  construing  penal 
statntes  as  retrospective  would  not  be  applicable 
here.  Therefore,  ooth  on  the  authoiitj  of  this 
court  and  on  the  ordinary  rules  of  constniction,  I 
am  of  opinion  that  this  section  is  not  retrospec- 
tave.  To  hold  otherwise  would,  as  it  seems  to  me, 
canse  a  manifest  injustice.  There  might  be  a  case 
when  a  man,  adjudicated  bankrupt  before  1883, 
under  such  circumstances  that  his  discharge  has 
been  indefinitely  postponed  on  the  ground  of  mis- 
conduct, might,  under  the  construction  which  has 
been  put  (though  I  myself  am  very  doubtful 
about  it)  on  the  Education  Act  1871,  be  re-elected 
and  tiien  be  no  longer  disqualified.  It  seems  to 
me  extraordinai7,  but  at  present  we  are  not  asked 
to  overrule  that  case.  And  then  there  might  be 
another  man,  an  undischarged  bankrupt  under 
the  Act  of  1883,  in  this  position  that,  when  his 
bankruptcy  is  inquired  into,  he  will  be  entitled  to 
a  certinicatia  on  the  ground  that  it  was  caused  by 
misfortune  without  any  misconduct  on  his  part. 
This  man  must  retire  from  being  a  member  of 
the  school  board,  though  the  other  man  may 
remain.  And  further,  the  fraudulent  undis- 
charged bankrupt  may  be  the  petitioner  to  oust 
the  innocent  undischarged  bankrupt.  I  cannot 
believe  that  we  ought  to  construe  the  statute, 
if  there  is  any  doubt  in  the  matter,  in  such 
a  way  as  to  cause  such  a  result.  Therefore 
I  agree  with  the  judgment  of  the  Divisional 
Court,  and,  in  my  opinion,  this  appeal  ought  to 
be  dismissed. 

Lopes,  L.J.  delivered  the  following  written 
judgment : — The  facte,  so  far  as  material,  are  ae 
follows :  On  the  19th  March  1893  the  respondent 
had  been  adjudged  a  bankrupt  under  the  Bank- 
ruptoy  Act  1869.  At  a  school  board  election, 
which  took  place  on  the  19th  April  1893,  the 
respondent  was  a  candidate  for  election,  and  was 
dedared  to  be  duly  elected.  At  the  time  of  his 
said  election,  he  had  not  obttiined  his  discharge, 
nor  had  his  bankruptcy  been  annulled.  He  was 
an  undischarged  bankrupt.  On  the  9th  May 
1893  a  petition  was  presented  to  the  High  Court 
aUe^ng  that  the  respondent  at  the  time  of  his 
election  was  disqualified  on  the  sround  that  he 
was  an  undischarged  bankrupt.  The  question  is 
whether,  in  the  circumstences,  the  respondent, 
under  sect.  32  of  the  Bankruptey  Act  1883,  is 
disqualified  for  being  elected  a  member  of  the 
school  board.  The  answer  to  this  question  depends 
npon  whether  sect.  32  is  retrospective  in  ite  opera- 
tion, or  prospective  only,  and  sect.  32  says  that 
where  "  a  debtor  is  adjudged  bankrupt "  he  shall, 
subject  to  the  provisions  of  the  Act,  be  disqualified 
for  almost  eveir  kind  of  office  and  appointment, 
these  being  specified,  and  amongst  them  for  "being 
elected  a  member  of  a  school  board."  It  has  been 
contended  that  the  words  "  is  adjudged  bankrupt" 
are  to  be  read  "has  been  adjudged  bankrupt 
either  before  or  after  the  passing  of  this  Act."  I 
cannot  so  read  those  words.  Independently  of 
other  considerations,  with  which  I  will  presently 
deal,  and  regarding  them  only  from  a  gram- 
matical standpoint,  I  should  read  them,  "is 
adjudged  bankrupt  under  this  Act."  The  sen- 
tence would  then  be,  where  a  debtor  "  is  adjudged 
hankmpt  under  this  Act  he  shall,  subject  to  the 


provisions  of  this  Act,  be  disqualified."  This 
reading  seems  more  consonant  with  sense  than 
"  where  a  debtor  has  been  adjudged  bankrupt 
under  this  Act,  or  any  previous  Act,  he  shall, 
subject  to  the  provisions  of  this  Act,  be  disquali- 
fied." The  former  reading  gives  to  "is  its 
ordinary  and  natural  meaning ;  the  latter  distorte 
it.  The  Bankruptey  Act  1883  was  an  Act  to 
amend  and  consolidate  the  law  of  bankruptey, 
and  created  disqualifications  and  disabiUties 
which  had  not  before  attached  to  bankruptey.  It 
is  a  well-recognised  principle  in  the  construction 
of  statutes  utat  tliey  operate  only  on  cases  and 
facte  which  come  into  existence  after  the  stetutes 
were  passed,  unless  a  retrospective  effect  is  clearly 
intended.  This  principle  of  construction  is 
especially  applicable  when  the  enactment  to  which 
a  retrospective  effect  is  sought  to  be  given  would 
prejudicially  affect  vested  rights  or  the  \eml 
character  of  past  transactions.  It  need  not  De 
penal  in  the  sense  of  punishment.  Every  statute, 
it  has  been  said,  which  takes  away  or  impairs 
vested  righte  acquired  under  existing  laws,  or 
creates  a  new  obligation,  or  imposes  a  new 
duty,  or  attaches  a  new  disability  in  re- 
spect of  transactions  already  past,  must  be 
presumed  to  be  intended  not  to  have  a  retro- 
spective effect.  In  Midland  Bailway  Companit 
V.  Pye  (10  C.  B.  N.  S..179,  at  p.  191)  Erie,  C.J, 
says :  "  Those  whose  duty  it  is  to  administer  the 
law  very  properly  guard  against  giving  to  an  Act 
of  ParliamenJ;  a  retrospective  operation,  unless  the 
intention  of  the  Legislature  that  it  should  be 
BO  construed  is  expressed  in  clear,  plain,  and 
unambiguous  language ;  because  it  manifestly 
shocks  one's  sense  of  justice  that  an  act,  legal 
at  the  time  of  doing  it,  should  be  made  unlawful 
bv  some  new  enactment.  Modem  legislation  has 
almost  entirely  removed  that  blemish  from  the 
law,  and  wherever  it  is  possible  to  put  upon  an 
Act  of  Parliament  a  construction  not  retrospec- 
tive, the  courte  will  always  adopt  that  construc- 
tion." The  position  of  the  respondent  previously 
to  the  Bankrupt^  Act  1883,  under  tne  School 
Board  Act  (33  &  fe  "Vict.  c.  75),  was  that,  on  his- 
being  adjudged  a  bankrupt  under  the  Bankruptey 
Act  1869,  his  seat  on  the  ooard  would  be  vacated, 
but  he  would  be  re-eligible  for  election  at  any 
succeeding  triennial  election  of  members  of  the 
board :  (Beg.  v.  Turmine  [ubi  sup.).  This  case 
was  not  sought  to  be  impugned  at  the  bar.  Under 
sect.  32  of  the  Bankruptey  Act  1883,  the  respon- 
dent on  being  adjudged  a  bankrupt  is  disqualified 
from  being  elected  a  member  of  the  school  board 
until  the  adjudication  of  bankruptey  against 
him  is  annulled  or  he  obtains  from  the  court 
his  discharge,  with  a  certificate  to  the  effect 
that  his  bankruptey  was  caused  by  misfor- 
tune, without  any  misconduct  on  his  part.  A 
new  disability,  therefore,  is  imposed  upon  him, 
and  disabilities  are  imposed  on  other  persons 
which  had  no  existence  before  the  Bank- 
ruptey Act  of  1883.  Having  regard  to  the  scope 
of  the  Act,  and  the  rule  of  const^ction  applicaUe 
to  statutes,  I  am  confirmed  in  my  view  as  to  the 
true  reading  of  the  words  in  sect.  32  "  is  adjudged 
bankrupt."  It  was  urged  that  the  words  "  where 
a  debtor  is  adjudged  bankrupt "  are  equivalent  to 
the  words  "  where  a  debtor  is  an  adjudged  bank- 
rupt ;"  but,  if  the  Legislature  so  meant,  why  did 
they  not  use  that  form  P  And  this  observation  is 
the  more  cogent,  because,  in  the  preceding  section 
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' — ^riz.,  sect.  31 — the  expression  "  undischarged 
bankrupt"  ia  used.  Again,  sect.  169  is  most 
material,  and  points  in  the  same  direction.  It  pro- 
vides that  any  proceedings  under  the  Bankruptcy 
Act  1869  are  to  continue,  and  all  its  proTisions 
•are  to  aprty  thereto  as  if  the  Act  of  1883  had  not 
'passed.  The  appellant's  bankruptcy  is  a  pending 
proceeding,  for  he  has  not  obtained  his  discharge, 
and  he  would  have  to  apply  for  his  discharge  under 
the  Bankruptcy  Act  of  1869.  The  Legislature,  in 
my  opinion,  intended  that  bankruptcies  under  the 
Act  of  1869  -were  to  be  subject  to  the  incident  of 
a  bankruptcy  under  that  Act,  and  were  not  to  be 
affected  by  the  Act  of  1883.  The  repeal  of  the 
Bankruptcy  Act  of  1869  is  not  to  afEect "  anything 
done  or  suffered  before  the  commencement  of  this 
Act  under  any  enactment  repealed  by  this  Act " 
(Bankruptcy  Act  1883,  s.  169,  sub-sect.  2  (o).  This 
would  appear  to  retain  the  old  disqualification, 
which,  as  I  have  observed,  was  different  and  less 
severe  than  that  imposed  by  sect.  32.  In  sects.  33 
and  34  the  same  words  "  is  adjudged  bankrupt " 
are  used,  and  it  cannot  be  contended  that  to  those 
words,  as  used  in  those  sections,  a  retrospective 
operation  can  be  attached.  It  seems  to  me  highly 
improbable  that  the  Legislature,  when  passing  a 
new  Bankruptcy  Act  creating  great  dmnges  in 
the  law  and  attaching  wider  and  graver  dis- 
abilities to  bankruptcy^  would  impose  new  and 
penal  consequences  on  bankruptcies  already 
existing.  Wright,  J.,  in  his  judgment,  seems  to 
have  relied  on  the  language  of  the  Bankruptcy 
Disqualification  Act  1871,  which  is  repealed  by 
the  Act  of  1883,  but  re-enacted  in  this  sect.  32. 
The  words  are,  "  Every  peer  who  becomes  a 
bankrupt  shall  be  disqualified;"  and  sect.  9 
says,  that  the  Act  shall  apply  to  "  any  person 
who  befoi-e  or  after  the  passing  of  this  Act 
becomes  bankrupt,  and  subsequently  succeeds 
to  a  peerage,  whose  bankruptcy  has  not  deter- 
mined at  the  time  of  his  so  succeeding  .  .  . 
or  any  person  who  has  become  bankrupt  before 
the  time  of  the  passing  of  this  Act,  and  whose 
bankruptcy  has  not  determined."  The  learned 
judge  thinks  it  inconceivable  that  the  Legislature 
could  have  intended  a  different  construction  to  be 
placed  on  sect.  32  without  expressly  saying  so. 
In  my  opinion,  the  omission  in  the  Act  of  1883  of 
any  interpretation  clause,  or  any  words  giving  a 
retrospective  effect  to  the  disability,  is  most  sig- 
nificant, and  is  strong  evidence  to  prove  that  no 
retrospective  effect  was  intended.  The  court  below 
were  also  much  influenced,  in  my  judgment,  by  the 
caseof  Bej.v.  Vine{ubisup.).  It  is  always  dangerous 
'to  interpret  one  Act  of  Parliament  by  another,  and 
the  more  especially  is  this  the  case  where  the 
words  used  and  the  subject-matter  dealt  with  are 
different.  The  words  under  consideration  in  this 
Case  were,  "every  person  convicted  of  felony." 
It  is  difficult  to  distinguish  those  words  from  the 
words  in  question ;  but  there  was  nothing  in  the 
Act  of  Parliament  which  had  then  to  be  construed 
to  qualify  or  interpret  their  effect  as  there  is  in 
this  case.  Nothing,  I  mean,  like  sect.  169,  indi- 
cating that  the  incidents  of  an  old  bankruptcy 
xmder  the  Act  of  1869  were  to  continue,  or  like 
sects.  33  and  34,  where  similar  words  are  used  in 
circumstances  where  a  retrospective  effect  cannot 
be  attributed  to  them.  Apart,  however,  from  these 
pouits  of  difference,  I  do  not  hesitate  to  say  I 
prefer  the  reasoning  of  Lush,  J.,  who  differed 
from  the  other  members  of  the  court.    I  cannot 


accept  that  case  as  governing  the  csiae  nowbeCoA 
us.  Ex  parte  Pratt ;  Be  Pratt  (ubi  tup.),  whidi 
was  cited,  is  also  distinguishable.  The  construe^ 
tion  adopted  did  not  impose  any  new  liability  at 
disability ;  it  only  gave  effect  to  that  which  would 
have  happened  if  the  Act  of  1883  had  not  bees 
passed,  viz.,  cases  in  which  an  act  of  bankruptcy 
had  been  committed  under  the  Act  of  1869,  but 
no  proceedings  had  been  taken  under  that  Act. 
It  was  a  convenient  construction  to  adopt,  and 
does  not  militate  with  the  view  I  take  of  sect  32 
of  the  Bankruptcy  Act  1883,  or  the  principles  I 
apply  to  its  construction.  I  think,  therefore, 
that  the  decision  of  the  court  below  should  be 
reversed. 

Datet,  L.J.  delivered  the  followinif  written 
judgment : — I  am  of  opinion  that  the  appeal  in 
this  case  ought  to  succeed.  It  was  not  contended 
on  the  part  of  the  petitioners  that  any  disalrili^ 
or  disqualification  was  imposed  on  the  respondent 
by  the  Elementary  Education  Act  1870,  or  that 
Meg.  V.  Ihirmine  (uH  sup.)  was  wrongly  decided. 
The  question  therefore  seems  to  me  to  turn  on 
the  proper  construction  to  be  put  on  the  words 
"where  a  man  is  adjudged  bankrupt"  at  the 
commencement  of  sect.  32  of  the  Bankraptey 
Act  1883.  Now,  reading  those  words  alone,  and 
apart  from  considerations  arising  out  of  the  sub- 
ject-matter of  the  section  in  which  they  occur,  I 
should  certainly  understand  them  (according  to 
the  ordinary  use  of  the  English  languid)  to 
mean,  if  any  man  shall  or  may  hereafter  be 
adjudged  bankrupt;  and  unless  there  be  aaate 
controlling  context  in  the  Act  or  in  the  section,  I 
hold  that  to  be  the  meaning  of  the  words.  It  haa 
been  suggested  that  the  words  may  be  read  as 
meaning  "  where  a  man  is  an  adjudged  bankrupt." 
The  answer  seems  to  me  to  be  that  those  are  not 
the  words  before  us,  and  that  the  words  we  have 
to  construe  are  grammatically  different.  I  think 
the  words  "  is  adjudged"  are  the  verb,  whereas  in 
the  paraphrase  suggested  the  word  "  adjudicated  " 
would  be  an  adjective.  The  one  form  of  sentence 
points  to  an  event  to  happen,  whereas  the  form 
suggested  predicates  a  certain  quality  of  the  sub- 
ject which  may  just  as  well  attach  to  him  by  a 
previous  adjudication  as  by  a  subsequent  one. 
Now,  is  there  any  context  to  be  found  in  the  Act 
itself  which  should  control  what  I  hold  to  be  the 
prima  facie  meaning  of  the  words  ?  I  think  not. 
By  sect.  169  all  existing  disqualifications  are  pre- 
served, and,  although  I  do  not  think  that  the 
eligibility  to  a  school  board  was  a  privilege  or  right 
preserved  by  that  section,  I  think  the  lan^^nage  of 
the  section  shows  an  intention  to  leave  existing 
banki'upts  as  they  were,  and  negatives  any 
necessity  for  implying  any  new  disqualification. 
If  I  turn  to  sects.  33  and  34  in  the  same  gronp  of 
sections,  where  the  same  words  are  used,  I  find 
that  they  are  necessarily  prospective  only,  and 
they  afford  me  no  assistance  in  constroing  the 
words  in  sect.  32  otherwise  than  in  their  ordmary 
grammatical  sense.  Does  the  subject-matter  of 
the  section  supply  any  reason  for  so  doing  P  Ll 
my  opinion  the  argument  is  the  other  way.  This 
Act  is  not  a  School  Board  Act,  but  a  Bankruptcy 
Act  for  the  primary  purpose  of  defining  lite 
liabilities  and  consequences  of  bankruptcy,  and 
although  the  section  in  question  is  no  doubt 
dictated  by  regard  to  the  public  interest,  it  doat 
impose  disabilities  and  consequences  of  a  serious 
character  on  persons  adjudged  bankrupt,  and  is 
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m-  tttat  aanae  ana  to  that  extaitr-a  penal-  enaot- 
ment.  It  Ib  a  well-known  principte  in  the  con- 
Btroction  of  statatea  that,  where  the  words  admit 
of  two  constructions,  you  are  not  to  constrae  them 
80  as  to  produce  a  retrospective  effect,  or  impose 
disabilities  not  existing  at  the  passing  of  the  Act. 
If  I  thongdkt  this  language  mora  ambiguous  than 
I  oc»ifee8  I  do,  I  tiiink  this  principle  should  be 
applied,  and  the  words,  being  at  best  ambiguous, 
ought  not  to  be  construed  so  as  to  impose  upon 
the  existing  bankrupts  disabilities  which  toej 
were  not  at  that  time  under.  If  the  Legislature 
had  meant  such  a  result,  it  would  have  been 
exceedingly  easy,  instead  of  using  this  ambii;^- 
oos  form  of  words,  to  say  so — as  was  in  fact 
done  in  the  Act  of  1871,  referred  to  by  Wright,  J. 
With  regard  to  the  cases  which  have  been 
I'eferred  to,  in  Beg.  t.  Vine  (ubt  tup.),  the  words 
constnied  were  grammatically  and  substantially 
different:  "Every  person  convicted  of  felony. 
The  observations  I  nave  made  on  the  suggested 
paraphrase  in  the  present  case  apply  to  the  words 
m  that  case.  In  Ex  parte  Pratt  {tihi  evp.)  the 
court  had  to  construe  other  sections  of  the  Bank- 
ruptcy Act  expressed  in  different  language  and 
-with  a  different  context,  and  there  were  very 
strong  reasons  of  policy  and  convenience  for 
adopting  the  construction  placed  on  the  Act  by 
the  court.  I  do  not  think  it  is  any  authority  in 
the  present  case.  For  these  reasons  I  agree  with 
the  Lord  Justice  that  the  judgment  of  the  court 
below  should  be  reversed.  ^^^^  ^jj^^^ 

Solicitors  for  the  petitioner,  Parish  and 
Sickion,  for  B.  A.  Blagden,  Littlehampton. 

Solicitors  for  the  respondent.  Palmer  and  Bull, 
for  Mant  and  Mant,  Stonington. 


Friday,  March  9. 

(Before  Lord  Esheb,   M.B.,  Lopks  and 

Datbt,  L.JJ.) 

Be  Beall  ;  Ex  parte  Bxall.  (a) 

APPEAI.  IN  BANKRUPTCY. 

Bankruptcy — Private  examination  of  witnesses  by 
official  receiver — Evidence — Filing — Proceedings 
of  the  court— Bankruptcy  Act  1883  (46  £47  Vict. 
e.  62),  s.  2:4— Bankruptcy  Bules  1886,  r.  12. 

A  debtor  has  no  right  to  be  present  at  an  exam,ina- 

iion  of  tininesses  taken  before  the   court  under 

sect.  27  of  the  Bankruptcy  Act  1883. 
8ueh  an  examination  is  a  proceeding  of  the  court, 

and  the  evidence  then  taken  should  be  filed. 
This  was  an  appeal  from  a  refusal  bv  Mr.  Regis- 
trar Gifferd  of  an  application  by  the  bankrupt 
that  the  notes  of  the  evidence  token  at  an  ex- 
amination under  sect.  27  of  the  Bankruptcy  Act 
1883  might  be  taken  off  the  file  of  proceedings  in 
the  bankruptcy. 

By  sect.  27  of  the  Bankruptcy  Act  1883  (46  &  47 
"Vict.  c.  52),  the  court  may,  on  application  of  the 
official  receiver,  at  any  time  after  a  receiving  order 
has  been  made  against  a  debtor,  summon  before 
it  any  person  whom  the  court  may  deem  capable 
of  riving  information  respecting  the  debtor,  his 
deaSngs,  or  property,  and  may  examine  any  such 
person  on  oath. 

In  the  present  case  an  examination  had  been 

.     (•)  Bapoitad  by  K.  Uahlkt  Smitb,  Esq.,  Buriiter-at-Law.    . 


held  under  this  section,  at  which  the  bankrupt  had 
asked  permission  to  attend  and  cross-examine,  but 
had  been  refused. 

Upon  the  evidence  which  he  then  obtained  the 
official  receiver  founded  his  report,  and  upon  the 
report  the  registrar  refused  to  grant  the  bankrupt 
his  discharge. 

After  the  discharge  had  been  refused,  the  notes 
of  evidence  taken  at  the  examination  were  filed. 

The  bankrupt  was  a  solicitor. 

The  registrar  having  refused  an  application  that 
the  notes  of  evidence  should  be  taken  off  the  file, 
the  bankrupt  now  appealed. 

Rule  12  of  the  Bankruptcy  Rules  1886  is  as 
follows : 

AD  proceedings  of  the  conrt  shall  remain  of  record  in 
the  oonit,  so  as  to  form  a  complete  record  of  each 
matter,  and  they  shall  not  be  removed  for  an;  purpose, 
except  for  the  nse  of  the  officers  of  the  conrt,  or  by 
speoial  direction  of  the  judge  or  regfistrar,  bat  they  may 
at  all  leasonable  times  be  inspected  by  the  tmatee,  the 
debtor,  and  any  ereditor  who  has  proved,  or  any  parson 
on  behalf  of  the  tmstee,  the  debtor,  or  any  snoh  creditor. 

Herbert  Beed,  Q.C.  and  Maeaskie  for  the  appel- 
lant.— First,  as  the  bankrupt  had  no  opportunity 
of  cross-examining  the  witnesses,  it  is  contrary  to 
natural  justice  that  this  evidence  should  be  filed 
so  that  it  can  be  inspected  to  the  disadvantage  of 
the  bankrupt.  Secondly,  an  examination  undec 
sect.  27  is  not  a  "proceeding"  within  rule  12,  and 
need  not  necessarily  be  filed.  The  notes  of  ex- 
amination ought  not  to  be  filed  until  the  court  i» 
satisfied  that  no  harm  can  be  done  by  their  publi- 
cation. The  documents  are  the  private  pi-operty 
of  the  official  receiver,  and  ought  not  to  be  made 
public : 

Learoyd  v.  The  Halifax  Joint  Stock  Banking  Oom- 
pany,  68  L.  T.  Bep.  N.  S.  158  ;  (1893)  1  Ch.  686. 
The  bankrupt  is  a  solicitor,  and  probably  the  Law 
Society  will  use  these  depositions,  if  filed,  to  his 
disadvantage.  If  they  are  not  taken  off  the  file, 
at  least  they  ought  to  be  sealed  up .  They  referred 
to  the  two  following  cases  as  to  examinations 
under  sect.  115  of  the  Companies  Act  1862 : 

Re  Grey's  Brewery  Company,  50  L.  T.  Eep.  N.  S.  14 ; 
25  Ch.  Biv.  400  ;  and 

Re  Nonoich  Bquitable  Fire  Insurance  Company,  51 
L.  T.  Eep.  N.  S.  404 ;  27  Ch.  Div.  515. 
Muir  Mackenzie,  for  the  official  receiver,  was  not 
called  upon. 

Lord  Esheb,  U.B. — The  first  matter  that  was 
complained  of  in  this  case  was,  that  at  the 
examination  of  witnesses  that  took  place  in  this 
bankruptcy  under  sect.  27  of  the  Bankruptcy 
Act  1883,  the  debtor  was  not  allowed  to  be 
present  and  to  cross-examine  them  either  as  to 
the  accuracy  of  their  statements  or  as  to  character. 
Then  the  second  point  in  the  argument  here  was, 
that  it  was  contrary  to  natui-al  justice  that 
depositions  taken  in  that  way  should  be  put  on 
the  file.  As  to  the  first  point,  in  every  case  cited 
the  decision  has  been  to  the  effect  that  the  debtor 
has  no  right  to  be  present  at  an  examination  of 
witneeses  held  under  sect.  27.  As  to  the  second 
point,  it  should  be  remembered  that  what  takes 
place  under  sect.  27  is  not  an  adjudication.  It  is 
the  collection  of  information,  for  the  purpose  of 
its  being  brought  before  the  court  which  nas  to 
consider  whether  or  not  the  bankrupt  should  be 
discharged  under  the  provisions  of  sect.  28  and 
following  sections.    This  collection  of  information. 
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is  in  one  sense  a  judicial  proceeding,  because  it 
is  a  step  taken  in  the  course  of  a  judicial  pro- 
ceeding, but  it  is  in  no  sense  a  judicial  decision. 
Now  it  seems  to  me  that  every  step  taken  in  a 
bankruptcy  case  to  enable  the  court  to  come  to  a 
final  determination  ought  to  be  filed.  It  is 
impossible  to  maintain  that  examinations  taken 
under  sect.  27  for  the  purpose  of  enabling  the 
official  receiver  to  make  nis  report,  are  not  pro- 
ceedings in  the  bankruptcy,  and  I  am  therefore 
of  opinion  that  these  depositions  ought  to  be 
filed.  Now  it  was  argued  that  for  cei-tain  reasons 
it  might  be  a  disadvantage  to  the  debtor  that 
these  depositions  should  remain  on  the  file,  so 
that  anyone  might  inspect  them.  To  mj  mind  it 
is  to  his  advantage  that  they  should  remain  on 
the  file,  and  for  this  reason  :  the  report  made  by 
the  official  receiver  is  ^md  facie  evidence  against 
the  banki-npt,  and  since  it  is  founded  on  the 
depositions,  he  can,  by  exercising  his  right  of 
looking  at  the  documents  filed,  prepare  himself 
to  contradict  the  evidence  ^ven  by  the  witnesses 
In  the  depositions  at  the  hearing  of  his  application 
for  discniarge.  But  whether  it  be  an  advantage 
or  a  disadvantage  to  the  debtor,  it  is,  in  my 
opinion,  a  fundamental  rule  in  bankruptcy  pro- 
ceedings, that  everything  done  in  the  bankruptcy 
shall  be  put  on  the  file,  so  that  the  court,  when  it 
lias  to  give  a  final  determination,  can  find  out 
how  and  on  what  grounds  everything  in  the 
bankruptcy  has  been  done  The  depositions  in 
the  present  case  having  been  therefore  properly 
filed,  one  application  made  to  us  now  is,  that  they 
flhould  be  ordered  to  be  taken  off  the  file. 
Alternatively  it  is  asked  that  they  should  be  sealed 
up.  I  do  not  think  that  such  depositions  as  these 
should  be  ordered  to  be  sealed  up,  except  upon 
very  strong  grounds,  which  at  all  events  ought  to 
be  set  out  in  an  affidavit.  There  is  no  such 
affidavit  in  this  case ;  there  is  nothing  but  a 
suspicion,  stated  to  exist  by  counsel,  tibat  the 
Law  Society  is  going  to  look  at  the  file.  But 
supposing  that  the  Law  Society  does  look  at  it, 
what  then  ?  The  society  cannot  make  use  of 
the  depositions  against  a  solicitor  whose  conduct 
is  to  be  inquired  into.  The  witnesses  themselves 
must  be  called,  and  the  solicitor  accused  must 
have  an  opportunity  of  testing  what  they  say. 
That  again  is  not  a  final  adjudication  by  the 
Law  Society.  The  society  only  obtains  informa- 
tion for  the  pm-pose  of  making  a  report,  to  be 
used  in  an  application  to  the  court  to  strike  a 
solicitor  ofl  the  rolls.  But  in  this  case  we  have 
nothing  to  do  with  the  Law  Society.  We  are 
now  sitting  as  a  Court  of  Appeal  against  pro- 
ceedings in  bankruptcy,  and  we  cannot  intei^ere 
in  a  matter  which  is  not  before  us.  I  think  that 
this  appeal  should  be  dismissed. 

Lopes,  L.J. — I  a^-ee  that  this  application 
cannot  be  granted.  It  has  been  put  in  various 
ways,  but  substantially  it  is  an  application  that 
these  documents  containing  the  evidence  of  certain 
witnesses  should  be  taken  oS  the  file.  It  was  said 
that  it  was  very  unjust  to  the  debtor  that  the 
evidence  of  these  witnesses  should  be  taken 
behind  his  back.  At  first  I  thought  there  was 
something  in  that  argument.  But  when  the 
object  is  considered  for  which  the  evidence  is 
taken,  and  what  is  the  result  of  it,  I  think  there 
is  nothing  unjust  in  the  matter.  In  point  of  fact, 
the  examination  is  taken  by  the  official  receiver 
simply  for  the  purpose  of  instructing  his  mind 


and  for  the  purpose  of  enabling  him  to  make  a 
report.  When  an  application  for  discharge  a 
made,  then  the  debtor  has  the  fullest  opportnnitj, 
if  he  thinks  fit,  to  impeach  the  evidence  of  those 
witnesses.  Speaking  for  myself  I  should  almoat 
think  that  if  ne  wished  he  might  call  those  wit- 
nesses, and  might  perhaps  be  allowed  to  croo- 
examine  them,  inasmuch  as  they  would  be  in  <iie 
nature  of  hostile  witnesses,  and  then  he  mi^t 
extract  from  them  something  which  would  eo  to 
impeach  their  testimony.  Therefore,  oonsi^ring 
the  object  of  these  examinations,  I  do  not  thinl 
that  the  debtor  has  been  treated  unjustly.  More- 
over, there  is  ample  authority,  in  the  cases  that 
have  been  cited,  to  show  that  the  debtor  has  no 
right  to  be  present  at  an  examination  of  witnesses 
under  sect.  27.  Then  another  objection  was 
brought  before  us,  that  these  documents — I  hardly 
know  what  to  call  them — containing  the  evidence 
of  these  witnesses  are  not  such  proceedings  u 
ought  to  be  filed.  The  point  seems  to  me  to  be 
absolutely  unarguable.  The  evidence  was  taken 
for  the  purpose  of  the  bankruptcy  in  order  to 
discover  what  was  the  conduct  of  the  bankmpt, 
and  how  far  the  court  would  be  justified  in  re- 
fusing his  discharge,  and  for  the  purposes  d 
making  a  report.  It  cannot  be  said  that  such 
proceedings  ought  not  to  be  filed.  In  the  presoit 
case  the  documents  were  not  filed  before  the  appli- 
cation for  discharge  was  made.  I  cannot  help 
thinking  that  they  ought  to  have  been  filed  before 
that,  in  order  that  the  bankrupt  might  have  had 
an  opportunity  of  considei-ingtnem.  That  matter, 
however,  is  now  past  and  gone.  We  are  now  asked 
to  take  these  documents  off  the  file.  I  do  not 
know  of  any  authority  that  would  justify  our  so 
doing ;  but  even  if  we  had  the  power,  I  am  cleaily 
of  opinion  that  it  would  not  be  right  to  make 
such  an  order  in  the  present  case.  It  is  sug- 
gested that  the  Incorporated  Law  Society  wul 
make  use  of  these  documents  for  the  purpose  of 
an  inquiry  by  them  into  the  conduct  of  the  debtor, 
who  is  a  solicitor.  But  I  think  there  is  no  gronnd 
for  any  apprehension  on  that  point.  The  doca- 
ments  are  not  evidence  of  any  sort  or  kind  against 
the  debtor.  If  the  Law  Society  should  wish  to 
use  any  evidence  that  these  witnesses  can  give, 
the  witnesses  must  be  called  in  the  presence  of 
the  solicitor,  who  will  then  have  an  opportunity 
of  cross-examining  them,  and  in  his  croiiS-exBinins- 
tion  he  will  be  much  assisted  by  having  previonslj 
seen  what  is  contained  in  these  documents.  On 
these  grounds  I  am  of  opinion  that  this  appeal 
should  be  dismissed. 

Davby,  L.J. — ^It  this  were  a  proceeding  upon 
the  application  for  a  discharge  to  nave  the  deposi- 
tions on  which  the  official  receiver's  report-  was 
presumably  founded  placed  upon  the  file  in  order 
that  the  bankrupt  might  see  them,  I  should  think 
it  was  worthy  oi  great  consideration.  But  we  are 
not  considering  that  question.  That  is  past  and 
gone.  No  such  application  was  made,  and  the 
application  for  discharge  has  been  disposed  of. 
The  documents  have  now  been  placed  on  the  file.  I 
have  no  doubt  they  were  properly  placed  on  the  file- 
What  are  they  ?  They  are  depositions  taken  by 
the  court  at  the  instance  of  the  official  receiver  by 
a  shorthand- wi-iter  who  is  sworn  and  becomes 
thereby  the  agent  of  the  court.  They  are  in  fact 
depositions  t^en  by  the  court  itself  for  the  pur- 
pose of  proceedings  in  bankruptcy.  Why  thqr 
are  not  to  be  placed  on  the  file  luce  any  other  pro- 
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oeediogs  in  banlanptcy  I  am  at  a  Iobb  to  under- 
stand.  But,  being  on  the  file,  I  can  see  no  ground 
whateyer  for  taking  them  off.  They  are  there  for 
the  inspection  of  the  debtor  and  any  other  person 
who  is  entitled  to  inspect  them  imder  rule  12. 
Although  they  are  taken  by  the  official  receiver 
for  the  purpose  of  enabling  him  to  make  his 
report,  they  may  be  made  use  of,  so  far  as  they  can 
properly  be  made  use  of,  by  any  person  who  is 
entatlecr  to  inspect  them.  Therefore,  on  these 
grounds,  no  authority  having  been  cited  in  which 
any  court  has  taken  any  such  proceedii^  off  the 
file,  and  no  reason,  so  far  as  I  hare  beard,  having 
heen  suggested  for  taking  them  off  the  file,  I  am 
of  opinion  that  this  appeal  must  be  dismissed. 

Appeal  diemi$»ed. 

Solicitors  for  the  bankrupt,  BeaM  and  Co. 

Solicitors  for  the  official  receiver,  SolieUor  to 
the  Board  of  Trade. 


HIGH    COURT   OF   JUSTICE. 

CHANCBBT  DIVISION. 

XHday,  Dee.  8, 1893. 

(Before  Nobth,  J.) 

Re  Oentbal  Stigae  Factoeibs  of  Bbazil 

Limited;  Flack's  case. (a) 
Winding-up — Property  abroad — Foreign  judgment 
—  Embargo    on   property    abroad    by    English 
creditor. 
After  an  English  eompa/ny,  carrying  on  business 
and  with  property  situated  in  Brazil,  had  been 
ordered  by  the  English  court  to  be  wound-up,  an 
English  creditor  who  had  not   proved  in  the 
winding-up  obtained  judgment  against  the  com- 
pany for  the  amount  of  his  debt  in  the  Brazilian 
courts,  and  laid  an  embargo  on  the  property  of 
the  company  situated  in  Brazil,  thereby  prevent- 
ing the  carrying  out  of  an  agreement  sanctioned 
1)1/  the  English  court  for  the  sale  of  the  assets  of 
the  company. 
On  the  motion  of  the  liquidator  of  the  company 
the  creditor  was  ordered  to  remove  the  embargo 
on  the  company's  property  in  Brazil,  on  having 
a  sufficient  part  of  the  purchase  money  set  apart 
to  answer  any  claim  he  might  establish  in  the 
English  courts  against  the  company. 
Be  Oriental  Inland  Steam   Company;   Ex  parte 
Scinde  Railway  Company  (31  L.  T.  Bep.  N.  8. 
5 ;  L.  Bep.  9  (fh.  App.  557)  foUowed. 
This  was  a  motion  by  the   liquidator  of   the 
Central  Sngaf  Factories  of   Brazil   Limited,  a 
company  in  liquidation,  against  Daniel  Ludgate 
Fbu^,  a  creditor  of  the  company,  for  an  order 
that  he  shoald  remove  an  embai^  which  he  had 
placed  upon  certain  property  in  Brazil  belonging 
to  the  company. 

The  company  was  incorporated  in  1881  with  the 
object  of  carrying  on  the  b\isinees  of  sugar 
mannfacturerB  and  refiners,  and  all  businesses  in 
connection  therewith.  The  nominal  capital  of 
the  company  was  600,0002.  divided  into  23,635 
preference  and  6375  ordinary  shares  of  20!.  each. 

In  Jan.  1884  the  company  borrowed  a  sum  of 
100,0002.,  secured  by  the  issue  of  first  mortgage 
debentures,  constituting  a  first  charge  on  the 
property  and  assets  of  the  company,  and  subse- 

(a)  Bcportsd  by  J.  Trusthah,  Eaq.,  B«rrUU)i-«t-Ii*w. 
yoLI.XZ„H.&,1808*. 


quently  a  further  sum  of  69,8802.  secured  by  the 
issue  of  second  mortgage  debentures. 

On  the  10th  Dec.  188n  the  company  was  ordered 
by  the  English  court  to  be  wound-up,  and  AUan 
Lambert  was  appointed  official  liquidator.  The 
greater  part  of  the  company's  assets  were  situated 
in  Brazil,  and  consisted  oi  four  sugar  factories, 
together  vrith  tramways  and  machinery.  The 
debts  of  the  company  to  planters  and  others  in 
Brazil  amounted  to  about  170,0002.  The  amount 
due  to  debenture-holders  was  163,0402.  exclusive 
of  interest. 

Shortly  after  the  winding-up  order  the  respon- 
dent D.  L.  Flack  sent  in  to  the  liquidator  a  claim 
for  17352.  5«.  2<2.  for  bills  of  exchange  accepted 
by  the  company  payable  in  London  in  respect  of 
coal  supplied  to  the  company,  and  certain  other 
expenses. 

In  Jan.  1891  C.  F.  Hargreaves  entered  into  a 
provisional  agreement,  which  was  sanctioned  by 
the  court  in  uie  following  February,  for  the  pur- 
chase  of  the  assete  of  t£e  company  in  Brazil  for 
50,0002.,  and  in  addition  to  discha^ze  the  com- 
pany's liabilities  to  creditors  in  Brazil  to  an 
amount  not  exceeding  100,0002.  He,  however,  failed 
to  pay  more  than  12,0002.  of  the  50,0002. ;  and  ia 
July  1893  Messrs.  Davidson,  Unwin,  and  Co.,  on^ 
behalf  of  a  client,  offered  to  purchase  the  interest . 
of  the  company  under  the  agreement  with 
Hargreaves  lor  36,0002.,  and  tnis  offer  wa&. 
accepted  and  sanctioned  by  the  court  on  the  9th 
Aug.  1893. 

In  August  and  Oct.  1891  correspondence  took 
place  between  D.  L.  Flack  and  the  liquidator. 
D.  L.  Flack  did  not  prove  for  his  debt  in  England,. . 
and  the  liquidator  had  not  inserted  Flack's  name 
in  the  list  of  creditors  of  the  company,  but  had 
in  a  letter  to  D.  L.  Flack,  admitted  that  he  was  a  . 
creditor  of  the  company  for  16222.  I2s.  3<2.  for 
coals  supplied  by  him,  and  for  752.  8«.  for  loss  and 
expenses,  in  order  to  assist  him  to  obtain  payment 
in  Brazil. 

D.  L.  Flack  subsequently  obtained  judgment . 
against  the  company  in  the  Court  of  Final  Appeal, . 
in  Brazil,  and  placed  an  embargo  or  attachment . 
upon  the  property  of  the  company  in  Brazil.  It . 
was  found  impossible  to  carry  out  the  agreement 
with  Messrs.  Davidson,  Unwin,  and  Co.,  unless  thQ- 
embargo  or  attachment  were  removed. 

The  liquidator  therefore  moved  that  D.  L.  Flack 
might  be  ordered  to  remove  the  embargo  without 
prejudice  to  any  right  he  might  have  against  the 
36,0002.  payable  under  the  agreement  wiQi  Messrs.. 
Davidson,  Unwin,  and  Co.,  when  carried  out. 

Bwinfen  Eady,  Q.C.  and  Eve  for  the  motion. — 
After  a  company  has  in  this  country  been  ordered, 
to  be  wound-up  the  court  will  restrain  a  creditor- 
from  proceeding  against  the  assete  of  the  com- 
pany so  as  to  obtain  an  unfair  advantage  over  the 
other  creditors,  the  assete  being  trust  property  to 
be  disributed  equally  among  the  company  s  oredi.. 
tors.    They  referred  to 

Be    Oriental  Inland   Bteam    Company   JAmiiedt- 

Sx  parte  The  Scinde  Railway  Company,  31  L.  T. 

Bep.  N.  S.  S ;  L.  Bep.  8  Ch.  App.  557. 

A  creditor  of  a  company  which  is  being  wound-up, 

cannot,  by  obtaining  an  embargo,  obtain  priori^ 

over  other  creditors : 

Re  I%e  Bouth-Xastem  of  Portugal  BaHicay  Com, 
pany  Limited,  21  L.  T.  Bep.  N.  S.  220. 

The  liquidator  is  prepared  to  set  apart  out  of  tho 
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purchase  money  a  enfficient  sum  to  answer  teoy 
claim  by  Flack  in  respect  of  the  judgment  he  has 
obtainea  in  Brazil. 

8.  HaXl,  Q.C.  and  J.  O.  Wood  for  the  respon- 
dent.— ^Mr.  Flack  onght  not  to  be  restrained  Irom 
enforcing  in  Brazil  a  judgment  obtained  there 
against  the  property  of  the  company  situated 
there.  The  case  of  Be  Oriental  Inland  Steam 
Company  (ubi  tup.)  differs  from  the  present, 
because  there  the  creditor  who  tried  to  enforce 
Lis  judgment  obtained  in  India  against  the  com- 
pany's property  there  also  came  in  and  proved 
the  debt  under  the  winding-up  in  England ;  but 
Flack  has  not  come  in  and  proved  under  the 
-winding-up  here.  His  claim  has  priority  accord- 
ing to  the  law  of  Brazil,  where  there  is  practically 
a  winding-up  of  the  company,  and  it  would  be 
-unfair  to  deprive  him  of  the  same  rights  as  other 
Brazilian  creditors  have  because  he  happens  to  be 
residing  in  this  country. 

Swir^en  Body,  Q.C.  in  reply. — The  contract  with 
Flack  for  the  supply  of  coed  to  the  company  in 
Brazil  was  made  in  England. 

NoKTH,  J. — I  must  grant  the  injunction  asked 
for.  I  do  so  upon  the  authority  of  Be  OrientaZ 
Inland  Steam  Company  [uhi  svp.),  where  the 
matter  was  put  in  this  way,  that  the  assets  of  the 
company  are  held  upon  a  trust,  as  it  were,  for 
the  persons  entitled  to  them ;  and  the  court 
treated  the  position  of  the  claimant  in  that  case 
upon  the  footing  that  one  cestui  que  trust  had  got 
possession  of  trust  property  after  the  property 
nad  been  subjected  to  the  terust.  That  being  so, 
■the  cettui  que  trust  must  bring  it  in  for  distri- 
bution with  the  other  property  of  the  trust.  That 
is  the  principle  applied  there.  I  accede  to  that 
praiciple,  and  it  seems  to  me  to  apply  here. 
Whether  the  creditor,  Mr.  Flack,  submitted  to  the 
jurisdiction  or  not,  seems  to  me  to  be  immaterial. 
The  court  restrains  creditors  from  proceeding 
against  the  property  of  a  company  which  is  being 
wound-up  regardless  of  whether  they  consent  or 
not,  or  whether  they  are  bound  by  proof  or  not. 
It  stops  all  proceedings  against  the  assets  of  the 
company ;  and  those  are  the  assets  which  we  have 
to  deal  with  in  this  case.  Then  there  is  this  to  be 
said :  There  is  evidence  that  a  sale  can  be  made 
for  36,000i.,  which  will  go  off  if  this  creditor  is 
allowed  to  set  up  against  the  property  the  judg- 
ment he  has  obtained  in  Brazil.  To  complete  the 
sale  the  property  must  be  conveyed  free  from  this 
judgment,  and  it  is  a  case  in  which  I  ought  to  pre- 
vent him  from  depriving  the  whole  of  the  persons 
interested  in  the  assets  of  the  company  of  a  good 
asset  by  insisting  upon  this  right  of  his  own.  I 
think,  therefore,  I  am  bound  to  order  him  to 
withdraw  his  claim,  taking  care  to  preserve  for 
him  such  security  as  he  has  by  the  effect  of  the 
judgment.  I  think  that  will  be  accomplished  by 
directing  that  the  official  liquidator  shall  out  of 
the  proceeds  of  the  sale  pay  in  a  way  which  may 
be  agreed  upon  the  sum  of  3000?. — the  amount 
suggested — to  answer  the  claim  by  Mr.  Flack  in 
respect  of  the  judgment  which  he  has  obtained 
in  Brazil.  The  amount  is  not  in  dispute ;  but  the 
question  as  to  the  right  to  recover  it  out  of  the 
assets  of  the  company  according  to  English  law 
will  remain  to  be  decided,  recognising  the  fact 
that  he  has  by  the  Brazilian  law  obtained  a  judg- 
ment (the  details  of  which  I  have  not  exactfy 
before  me  on  the  present  evidence)  against  the 


property  of  the  company.  He  has  succeeded  m 
mamtaming  it  in  the  Court  of  App(«l,  and  finally 
in  the  ultimate  Court  of  Appeal  of  BraziL  The 
official  liquidator  should  undertake  to  proceed 
forthwith  to  have  it  decided  what  claim  by  Mr. 
Flack  is  to  be  allowed  against  the  30001.  The 
onus  of  having  the  matter  determined  is,  I  think, 
upon  the  official  liquidator,  who  is  the  movnig 
party,  and  such  extra  costs  as  fall  upon  the  first 
mover  should  be  borne  by  him.  I  reserve  the  costs 
of  this  motion  until  the  claim  is  disposed  of. 

Solicitors:    Aahurri,  Morris,   Crisp,   and  Co.; 
Ince,  Colt,  and  Ince. 


Thursday,  March  20. 

(Before  Kekewich,  J.) 

Be  BiBMiMOHAH  Tikeoab  Bbewxbt  Cokfakt's 

Tbase  Mask,  (a) 
Trade  mark — Begistration — Label — Eaeentialpar- 
Ocular — Disclaimer — Patents,  Designs,  andlSrade 
Maries  Acts  1883  to  1888. 
Motion  on  hehalf  of  a  company  that  the  Contp- 
troUer- General    might    be    directed    to  proceed 
with  an  application  by  the  company  for  (ki 
registration  of  a  trade  mark,  eonttsHng  of  a  red 
label  with  two  shields  in  ecuih  top  comer,  ami  a 
shield  with  a  representation  of  St.  George  a*d 
the  Dragon  in  the  centre  at  the  top,  alto  a  large 
white  H.  &  Co.  on  the  red  ground,  and  wotii 
descriptive  of  the  article,  then  the  name  of  the 
company,  "  successors  to  Holbrook  &  Co."    The 
Comptroller  refused  the  application  to  register, 
"  because  you  decline  to  state  the  device  to  be 
essential  particular  of  the  mark,  and  to  ditdaim 
any  right  to  the  exclusive  use  of  the  added  matter 
except  the  name  of  your  company." 
Held,  that  a  label  of  (hit  compile  character  ewdd 
not   be  considered    an    "  essential   particular " 
within  sect.  64,  sub-sect.    1  (c)  of  the  Paieatt, 
Desi^,  and  Trade  Marks  Act  1883;  that  the 
applicants  ought  to  disclaim,  Holbrook  and  Co. 
Motion  dism,issed  with  costs. 
This  was  a  motion  on  behalf  of  the  Birmingham 
Vinegar  Brewery  Company  Limited,    that  the 
Comptroller-Greneral  of   Patents,  Designs,    and 
Trade  Marks  might  be  directed  to  prcx»ed  with 
an  application  by  the  said  company  for  the  regis- 
tration of  a  trade  mark.  No.  172,834.    The  tnde 
mark  consisted  of  a  red  label  with  two  shields  in 
each  top  comer,  and  a  shield  with  a  representati(Hi 
of  St.  George  and  the  Dragon  in  the  centre  at  the 
top.    Then  there  was   a  large  white  H.  4  Co. 
upon  the  red  ground,  and  there  was  written  across 
the  label :  "  Worcestershire  sauce,  from  the  recipe 
of  a  nobleman  in  the  county,  for  roast  meats, 
steaks,  cutiets,  chops,  fish,  &c."  (giving  a  descrip- 
tion of  the  use  of  the  sauce),  and  the  words. 
"  Sole     manufacturers,     Birmingham     Tin«ar 
Brewery  Company  Limited,  successors  to  Hol- 
brook &  Co." 

On  the  8th  Sept.  1893  the  Comptroller  wrote  to 
the  applicants,  stating  that,  in  exenuse  of  his 
discretionary  power,  "the  said  application  to 
register  is  refused,  because  you  decline  to  state 
the  device  to  be  essential  particular  of  the  mark, 
and  to  disclaim  any  right  to  the  excluaiTe  nse  d 
the  added  matter  except  the  name  of  your  com- 
pany."     The    applicants    contended    that    the 

(a)  Beported  by  FBAiias  E.  AST,  Esq.,  Buiistot^k^Lav. 
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essential  particular  was  the  label  taken  as  a 
whole;  secondly,  that  they  ought  not  to  be  asked 
to  disclaim  Holbrook  and  Co.,  oecanse  it  was  the 
applicants'  own  name. 

Bj  sect.  64,  snb-sectT  1,  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1883  (46  &  47  Vict  c.  57),  it 
is  provided  that : 

For  the  purposes  of  this  Act  a  trade  mark  mnst  oon- 
siat  of  or  oontain  at  least  one  of  the  following^  essential 
particulars :  (c)  A  distinotive  device,  mark,  brand,  heading^, 
label,  ticket,  or  fancy  word  or  words  not  in  oommon 
nae. 

Waggett  for  the  company. — I  submit,  first,  that 
the  label  taken  as  a  whole  is  an  essential  parti- 
cular, it  is  a  "  distinctive  label "  within  the  words 
of  sect.  64,  sub-sect.  1  (c) ;  secondly,  we  ought  not 
to  be  asked  to  disclaim  Holbrook  and  Co.,  because 
that  is  our  own  name.  I  am  ready  to  disclaim  all 
the  words  except  Birmingham  Tinegar  Brewery 
Company  Limited,  and  Holbrook  and  Co.  As  to 
the  m«t  point,  sect.  10  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1888  (51  &  52  Yict.  c.  50) 
and  sect.  64  of  the  Act  of  1883 ;  Sebastian  on 
Trade  Marks,  3rd  edit.,  p.  363.  The  essential  par- 
ticular is  the  label  as  a  whole.  [Kekbwich,  J. — 
How  is  the  essential  particular  the  whole  P]  It  is 
a  "  distinctive  label.  As  to  words  common  to 
the  trade,  sect.  74  of  the  Act  of  1883.  As  to  the 
mark  as  a  whole  .- 

Bmdktleu  Povoder  Company's  Trade  Mark,  66 
L.  T.  Bep.  N.  S.  407;  9  Bep.  Pat.  Cas.  109; 
(1892)  1  Ch.  590 ; 

Hudson's  TVode  Xari,  S5  L.  T.  Bep.  N.  S.  228 ;  3 
Bep.  Pat.  Caa.  155;  82  Cb.  Div.  311; 

Pinto  V.  Badham,  8  Bep.  Pat.  Cas.  181. 

By  registration  the  applicants  obtain  no  exclu- 
sive right  to  matters  that  are  themselves  common : 
Hamon's  Trade  Uarh,  57  L.  T.  Bep.  N.  S.  859;  5 
Bep.  Pat.  Cas.  130  ;  37  Ch.  Div.  112. 

Sect.  10,  sub-sect.  3,  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1888.  A  person  under  this 
section  need  not  disclaim  his  own  name.  Hol- 
brook and  Co.  is  our  own  name,  the  name  of  the 
company  in  this  branch  of  business  : 

Re  J.  and  J.  CoUnan'a  Trade  Xarlc,  11  Bep.  Pat. 

Cas.  129  ; 
Rosenthal  v.  Reynolds,  67  L.  T.  Bep.  N.  S.  162  ;  9 
Bep.  Pat.  Cas.  189 :  (1892)  2  Ch.  301. 

The  effect  of  the  disclaimer  of  Holbrook  and  Co. 
would  be  to  lead  people  to  think  they  could  use 
the  name  of  Holbrook  and  Co.  [Kskbwich,  J. — 
I  do  not  understand  the  first  objection  of  the 
Comptroller,  "because  you  decline  to  state  the 
device  to  be  essential  particular  of  the  mark."] 
He  means  the  shield  with  St.  George  and  the 
Dragcm. 

Botherham,  for  the  Comptroller,  was  not  called 
on. 

Kkkbwich,  J. — To  my  mind  the  Comptroller 
has  exercised  his  discretion  wisely  and  well.  I 
have  before  me  a  label — certainly  it  is  a  label — of 
a  very  complex  character,  something  more  com- 
plex than  is  usual  with  labels  that  are  registered 
under  the  Act,  and  the  contention  of  the  appli- 
cants is  that  the  whole  of  that  label  is  an 
"  essential  particular."  Now,  I  mnst  turn  to  the 
Act.  The  Act  of  1883  says  in  sect.  64 :  "  For  the 
purpose  of  this  Act  a  trade  mark  must  consist  of 
or  contain  at  least  one  of  the  following  essential 
particulars."     It   follows   from   that   that   Mr. 


Waggett  is  so  far  right  that  the  whole  label  may 
be  uie  "essential  particular"  within  the  meaning 
of  the  Act,  and  ought  to  be  registered  in  th^ 
way.  That  is  a  possible  conclusion.  The  Act 
seems  distinctly  to  contemplate  a  label  or  a 
device,  mark,  brand,  heading,  or  ticket,  which  is 
by  itself,  and  without  more,  an  "essential  par- 
ticular." That  is  to  say,  consists  of  an  "  essential 
particular"  or  "particulars"  in  the  plural.  It 
contemplates  that,  as  well  as  its  containing- 
essenti^  particulars  in  addition  to  what  is  not 
essential.  But  then  I  mnst  turn  to  this  label  to- 
see  whether  this  is  a  label  of  that  kind.  If  this 
is  a  label  of  that  kind,  it  is  difficult  to  know  what 
label  is  not  an  "  essential  particular  "  as  a  whole. 
Any  tradesman  might  frame  any  advertisement 
of  his  goods,  with  or  without  a  big  letter,  and 
with  a  small  one,  and  some  device,  and  say, 
"  There  is  a  description  of  mv  goods ,-  there  is  mpr 
name  j  there  is  the  place  where  I  cany  on  busi- 
ness, and  there  are  some  advertining  peculiarities 
of  my  goods,  all  put  together,  and  between  them 
they  make  a  label  which  is  an  "  essential  particu- 
lar." It  is  impossible,  as  far  as  I  can  see,  to  limit- 
either  the  length,  or  the  size,  or  the  contents  of  a 
label  of  that  kind.  I  cannot  think  that  is  the- 
meaning  of  the  Act.  It  is  not  difficult  to  con- 
ceive, and  I  have  no  doubt  a  very  short  reference 
to  the  Trade  Marks  Joumcd  would  show  one,  an 
essential  particular  in  one  label ;  in  fact,  I  think 
I  have  one  under  my  hand  in  the  case  that  was 
cited  in  Hudson'e  Trade  Mark,  at  p.  136  of  3  Bep. 
Pat.  Cas.  There  is  thei«  aji  engraving  of  an  arm 
and  hand  holding  a  common  instrument.  That, 
therefore,  if  registered  without  more,  would  be  a 
device,  being  in  itself  an  essential  particular. 
There  is  no  reason  why  it  should  not  be 
registered;  but,  if  you  come  to  anything  more 
than  that,  you  must  see  whether  the  labsl  con- 
tains the  essential  particulars  which  are  mentioned 
in  the  statute,  namely,  "  name  of  an  individual  or 
firm  printed,  impressed,  or  woven  in  some  par- 
ticular or  distinctive  manner"  —  that  ia  not 
here.  Then  "  a  written  signature,  or  copy 
of  a  written  signature  of  the  individual  or 
firm  applying  for  registration  thereof  as  a  trade 
mark.  A  written  signature  very  possibly  may  be 
of  some  individual,  but  not,  according  to  my 
view,  the  individual  or  firm  applying  for  regis- 
tration. Then  "A  distinctive  device,  brand, 
mark,  heading,  label,  or  ticket " — where  is  the  dis- 
tinction P  I  do  not  see  it  here,  unless  the  dis- 
tinction is  the  words  of  description  and  adver- 
tisement, which  do  not  seem  to  me  to  fall  within 
that  language.  There  is  no  invented  word  or 
invented  words,  and  there  are  no  words,  as  far  as 
I  can  see,  having  no  reference  to  the  character, 
size,  or  colour  oi  the  goods,  and  not  being  a  geo- 
graphical name.  To  my  mind  there  are  none  of 
the  essential  particulars  here  in  detail,  and  yet  it 
is  argued  that  altogether  the  combination  of 
many  particulars  which  are  not  essential  make 
the  whole  label  into  an  essential  particular.  I  am  * 
told  that  the  point  is  new.  I  am  not  surprised  at 
it.  I  think  it  would  be  opening  the  door  to  the 
re^stration  of  labels  which  up  to  this  time  have 
been  kept  off  the  register,  and  in  my  point  of 
view  had  better  be  kept  off  the  register,  it  I  were 
to  support  the  application  for  registration  of  this 
particular  label.  Then  it  is  said  that  at  any  rate 
they  ought  to  be  allowed  to  register  "  Holbrook 
and  Co.,    or  rather  not  to  disclaim  "  Holbrook 
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and  Co.,"  because  "Holbrook  and  Co."  ia  the 
name  of  the  apjplicants.  That  is  allowable. 
Caiman's  case  (11  Bep.  Pat.  Cas.  129),  before 
Stirling,  J.,  ia  decisive  on  that  point  as  showing 
that  the  tnide  name  may  be  allowed — not  only 
the  real  personal  name  of  the  applicants,  but  the 
trade  name.  As,  for  instance,  il  a  man  carries  on 
business  as  J.  and  J.  Colman  he  may  register  his 
goods  either  as  "  Colman's  Mustard "  or  the 
"Mustard  of  J.  and  J.  Colman" — something 
which  is  distinctive  of  his  name.  But  here  in  this 
case  Holbrook  and  Co.  do  not  carry  on  business. 
Holbrook  and  Co.  are  not  the  applicants.  The 
applicants  are  the  Birmingham  Vinegar  Brewery 
Company  Limited,  who  have  purchased,  or,  as  it 
is  put  here,  succeeded  to  the  business  of  Holbrook 
:and  Co.;  they  desire  to  be  registered  by  their 
jown  name,  and  also  with  the  addition  of  "  Sue* 
ceesors  to  Holbrook  and  Co."  Why  not  register 
in  any  other  way — as  formerly  carrying  on  busi- 
-ness  in  some  other  place  in  the  way  that  trades- 
men, naturally  knowing  the  value  of  advertising, 
desire  to  advertise  themselves  and  their  goods  P 
I  see  no  magic  in  the  suooession  to  Holbrook  and 
Go.  any  more  than  there  is  in  any  other  par- 
ticular connections  with  this  business.  Then  Mr. 
Waggett  says,  with  great  force,  "If  we  disclaim 
Holbrook  and  Co.  we  put  ourselves  in  a  fix, 
because  it  might  then  be  held  we  are  not  entitled 
to  the  exclusive  use  of  Holbrook  and  Co.,  although 
we  say  we  are,  and  that  any  other  persons  affixing 
the  title  of  Holbrook  and  Co.  to  their  goods  would 
be  committing  a  fraud  upon  us."  That  is  very 
likely.  But  the  mischief  arises  from  their  seeking 
to  register  Holbrook  and  Co.  as  part  of  their 
trade  mark.  If  they  leave  that  alone,  and  do  not 
bring  it  into  their  trade  mark,  they  will  get  out 
of  the  difficulty.  They  have  put  themselves  into 
it,  and  must  get  out  of  it  as  best  they  can.  On 
these  grounds  it  seems  to  me  the  application 
fails.  There  is  a  further  point  raised  by  the 
Comptroller  about  the  registration  of  "St.  deorge 
and  the  Dragon  "  as  an  essential  pai-ticular.  It 
is  unnecessary  to  consider  that.  I  gather  from 
the  way  in  which  he  put  it  that  he  would  be 
prepared  to  receive  St.  George  and  the  Dragon, 
and  the  figure  which  I  cannot  decipher  through 
the  white  mark  which  rests  upon  it — I  under- 
stand he  would  have  been  prepared  to  receive 
that  as  an  essential  particular.  That  may  be. 
It  may  be  a  St.  George  and  the  Dragon  so  distinct 
from  any  other  St.  George  and  the  Dragon  that 
was  ever  painted,  and  may  be  a  device  worthy  of 
registration ;  but  I  do  not  propose  to  deal  with 
that.  I  think  the  other  ground  is  quite  sufficient. 
The  application  must  be  dismissed  with  costs. 

Solicitors :    Cooper,    Thorogood,    and     Tahor ; 
Solicitors  to  the  Board  of  Trade. 


March  28, 1893,  and  April  14, 1894. 

(Before  Kekewich,  J.) 

Be  EiDD ;  EiDD  V.  KiDJ>.  (a) 

Executors — Administration  —  Business — Indem- 
nity— Creditors. 

Executors  and  trustees,  in  pursuance  of  a  power 
contained  in  a  leiU,  carried  on  the  business 
of  a  licensed  victualler  after  the  death  of  the 

(a)  BeporMd  by  FaAscu  £.  Ady,  £aq.,  BwTtlttr-kWLkw. 


tettator,  and  tncutred  debts  to  trade  ertdiion. 
An  action  was  commeneed  for  the  adtniniMtralion 
of  the  estate  of  the  testator.  The  trade  ertdiion 
took  out  a  sum/mons  in  the  tietion  asking  for  as 
order  declaring  that  they  were  entitled  to  Ou 
trustees'  right  of  indemnity  against  the  estate 
so  as  to  get  payment  out  of  the  estate.  The 
trustees  had  made  default  in  rendering  proper 
accounts,  but  not  in  paymeTit  of  money.  There 
was  a  sufficient  fund  in  court  to  pay  all  the  dehtt. 
Held,  that,  in  order  to  deprive  the  trustees  of  their 
indemnity,  there  must  be  a  default  in  paynent 
of  money,  and  not  merely  a  default  in  Ou 
rendering  of  accov/nts,  and  as  in  this  ease 
there  was  no  default  in  payment  cf  tnoMjf, 
the  creditors  were  entitled  to  prove  ogatMit 
the  estate  through  the  right  of  the  trudee*  It 
indemnity,  and  there  woiud  be  a  declaraiun  to 
that  effect. 

Bt  his  will,  made  the  5th  Jan.  1883.  P.  W.Eidd 
appointed  his  wife  Margaret  Ann  Eidd,  and  hii 
brother  Edward  Eidd,  executors  of  his  will,  and 
he  gave  them  all  his  real  and  personal  estate  in 
trust  for  sale  and  conversion,  and  directed  them, 
after  pavment  of  his  debts,  to  invest  the  reddoe 
for  the  Denefit  of  his  wife  and  children,  and  he 
directed  them,  if  they  should  think  fit,  to  cany 
on  his  business,  and  in  so  doing  to  use  such  part 
of  his  estate  as  they  might  thiiuc  desirable. 

On  the  4th  Feb.  1883  P.  W.  Eidd  died,  having 
up  to  the  time  of  his  death  carried  on  the  boa- 
ness  of  a  publican  at  the  Masons'  Arms  inn, 
Sunderland! 

The  executors  proved  the  will  on  the  14th  June 
1883,  and  paid  the  testator's  debts,  and  continued 
to  carry  on  the  business.  On  the  19th  July  1S90 
the  testator's  children  took  out  an  originating 
summons  for  the  administration  of  his  e8tate,ana 
a  receiver  was  appointed  and  accounts  and 
inquiries  were  directed  at  chambers. 

By  his  certificate  dated  the  15th  July  1892,  and 
duly  filed,  the  chief  clerk  found  that  the  sum  of 
2827Z.  18(.  5<£.  was  due  to  Bobertson,  Sandown, 
and  Co.,  and  other  firms  with  whom  theexecnton 
had  dealt  in  carrying  on  the  business,  and  he  fonnd 
that  the  executors  were  unable  to  furnish  proper 
accounts  of  their  management  of  the  estate  or  of 
the  business. 

On  the  12th.  Dec.  1892,  Robertson,  Sanderson, 
and  Co.,  having  previonisly  obtained  leave  to 
attend  the  proceedings,  took  out  a  sununons 
asking  to  have  the  amount  due  to  themselTes  and 
the  outer  creditors  of  the  business  charged  upon 
the  testator's  estate,  and  raised  by  sale  or  mort- 
gage of  the  Masons'  Arms  inn  and  stock-in. 
trade. 

The  summons  was  adjourned  into  court,  and  was 
heard  on  Tuesday,  the  28th  March  1893. 

Warmington,  Q.C.  and  E.  S.  Ford  for  applicants. 
— The  creditors  are  entitied,  so  as  to  obtain  paj- 
ment  of  their  debts,  to  avail  themselves  of  the 
indemnity  for  debts  against  the  estate  wiiich 
executors  have,  who  are  authorised  to  carry  on  a 
business,  and  use  the  estate  for  that  purpose : 
Be  Johnson)  Shearman  v.  iioiitnton,  43  L.  T.  Sep. 

N.  S.  372;  15  Ch.  Div.  548  ; 
frasgr  v.  Hurdoch,  6  App.  Caa.  855 ; 
Dowse  V.  Gorton,  64  L.  T.  Eop.  N.  8.  809;  (1891) 
App.  Caa.  180. 

Benshaw,  Q.C.  and  AshUm  Cross,  for  the  eI^ 
cutors,  supported  the  applicants. 
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Johntton  Edwarda  for  the  children  of  the  tes- 
tator.— It  appears  &oin  the  cases  cited  that,  if  the 
executors  make  default,  they  lose  their  rieht  of 
indemnity.  Here  the  executors  hare  failed  to 
furnish  proper  acootmts. 

Ebkxwich,  J. — ^The  question  before  me  arises 
aa  follows  :  The  testator  has  empowered  his  exe- 
cutors to  cany  on  his  business,  and  to  make  use 
of  his  estate  for  that  purpose.  The  business  has 
been  carried  on  by  the  executors,  and  debts  have 
been  incurred.  The  creditors  now  seek  to  recover 
tlieir  debts  out  of  the  estate.  Their  right  to  do 
BO  depends  upon  the  right  of  the  executors  to  be 
indemnified  against  the  estate  in  respect  of  these 
debts.  It  is  said  that  the  executors  have  forfeited 
their  indemnity  by  reason  of  their  failure  to 
account,  and  cases  have  been  cited  as  favouring 
that  view.  But  I  do  not  think  that  mere  failure 
to  account  is  a  default  within  the  meaning 
of  these  cases.  What  they  contemplate  is 
indebtedness  to  the  estate  on  the  part  of  the  exe- 
cutors— the  case  of  an  executor  who  is  in  debt  to 
tiie  estate,  a  default  in  the  matter  of  money. 
What  they  decide  is  that  executors  who  are 
indebted  to  the  estate  forfeit  their  indemnity  to 
the  extent  of  their  indebtedness.  Apart  from 
-these  cases  I  certainly  know  of  no  auuiority  for 
saying  that  these  executors  have  lost  their  right 
"to  be  indemnified.  My  conclusion,  therefore, 
is  that  the  creditors  are  entitled  to  prove  against 
the  estate  for  the  amount  of  their  debt.  But  at 
present  there  is  no  money  available  for  paying 
tJielr  debts,  and  as  the  administration  proceedings 
are  not  before  me,  I  cannot  now  determine  how 
the  money  ought  to  be  raised.  I  therefore  declare 
ati&t  the  executors  are  entitled  to  be  paid  out  of 
the  estate,  and  direct  the  registrar  to  make  a 
minute  of  this  declaration,  but  not  to  draw  up  the 
«rder  until  the  action  comes  before  me  on  further 
consideration. 

On  Saturday,  the  14th  April  1894,  the  further 
consideration  of  the  administration  summons, 
and  the  adjourned  summons  by  the  creditors, 
came  on  together  for  hearing.  It  appeared  that 
the  public-house  in  which  the  business  was  carried 
on  had  been  sold,  and  realised  an  amount  suffi- 
<nent  to  pay  all  debts,  including  those  due  to  the 
trade  creditors. 

Kekewich,  J.  made  one  order  on  the  summons 
and  the  further  consideration,  such  order  to  con- 
tain a  declaration  that  the  trade  creditors  were 
entitled  to  be  paid  the  amounts  due  to  them 
respectively. 

Solicitors :  Hindaon,  Miller,  and  Vernon ;  John- 
son, Weatherall,  and  Sturt,  for  Breiois,  Sunder- 
land ;  /.  E.  and  H.  Scott. 


April  13,  20,  and  21. 
(Before  Kekewich,  J.) 
Be  The  CiiEsaY  Obphan  Cobpobatiok.  (a) 
Charity — BaUway — Compulsory   sale  of  lands — 
Volwntary     subscriptions     and     donations    — 
Endounnent — Consent  of  Charity  Commissioners 
— Costs — Lands  Clauses  Consolidation  Act  1845 
(8*9  Vict.  e.  18),  e.  69— CharitaiU  Tnists  Act 
1853  (16  &  17  Vict.  e.  137),  ss.  10,  62,  and  66— 
CharitabU  Trusts  Act  1856  (18  &  19  Viet.  c.  124), 

».29. 

la)  Beporttd  by  FauiCU  &  AST,  £14.,  BurKter-kt-Law. 


Land  belonging  to  a  charity  had  been  taken  by 
a  railtoay  company  under  the  power  conferred 
by    a    section    of   their    sveciat   Act    whereby 
the  purchase  money  teas  fixed  at  40,000{.     The 
Charity  Commissioners  having  intervened,  the 
sum  of  50002.,  part  of  the  purchase  money,  had 
been  paid    into     court.      The    land    had    been 
originally  bought  by  the  charity  out  of  moneys 
produced  by    the   sale  of  consols,  which  were 
derived  from  voluntary  contributions,  and  were 
available  for  the  general  purposes  of  the  charity, 
and  could  be  dealt  vnth  as  income.     The  charity 
had  power  under  their  Act  of  Incorporation  to 
purchase    land,    but    there    was    no   provision 
empowering  them  to  sell  or  let  the  land  so  pur- 
chased, but  a  power  cf  sale  was  conferred  by  the 
section  of  the  special  Act  of  the  railway  company 
above  referred  to.     This  was  a  petition  presented 
by  the  charity  for  payment  of  the  50002.  to  them 
as  being  absolutely  entitled  thereto. 
Meld,  that,  if  once  a  fund  consisted  of  voluntary 
contributions,  it  retained  that  character  notwith- 
standing any  changes  of  investment,  and  being 
available  for  the  general  purposes  of  the  charity, 
was  taken  out  of  the  Charitable  Trusts  Act  18^ 
by  force  of  the  exception  contained  in  sect.  62  of 
the  Act;    and  that  the  consent  of  the  Charity 
Commissioners  was  not  required. 
Petition  for  payment  out  of  court  of  a  sum 
of    50002.    paid    under  sect.  69    of    the   Lands 
Clauses   Consolidation    Act  1845  to  the    credit 
of   "Ex   parte  the    Manchester,    Sheffield,    and 
Lincolnshu-e  Railway  Company,  in  the  matter  of 
the  Manchester,  Shield,  and  Lincolnshire  Rail- 
way (extension  to  London)  Act  1893,  in  respect  of 
land  at  St.  John's  Wood,  Middlesex,  beloncnne  to 
the  corpoitition  known  as  the    Clergy   Or^ian 
Corporation  in  fee  simple  without  power  of  sale." 
Tne  facts  sufficiently  appear  in  the  head-note 
and  judgment. 

Warmington,  Q.C.  and  Dibdin  for  the  peU- 
tioners. — The  consent  of  the  Charity  Gommis- 
sionei's  is  not  required ;  the  case  is  governed  by 
Governors  for  Uelief  of  Poor  Widows,  &e.,  of 
Clergymen  v.  Sutton  (27  Beav.  651),  a  decision  of 
Lord  Romilly,  sects.  62  and  66  of  the  Charitable 
Trusts  Act  1853.  It  will  be  said. that  such  con- 
sent is  necessary  under  the  29th  section  of  the 
Charitable  Trusts  Act  1855,  but  that  section  is 
not  noticed  by  Lord  Romilly.  The  case  in  27  Beav. 
has  been  followed  by  many  judges,  but  has  not 
yet  come  before  the  Court  of  Appeal : 

BayaX  Boexety  of  London  and  Thompson,  44  L.  T. 

Bep.  N.  S.  274;  17  Ch.  Div.407 ; 
Finnit  to  Forbes  (No.  2),  48  L.  T.  Bep.  N.  8.  814 ; 

24Ch.  Div.291; 
Sx  parte  the  Committee  0/  the  Western  Synagogue, 

ic,  2rt  Sol.  J.  435  ; 
Re  Corporation  of  the  Sons    of  the    Olergy  and 
Skinner,  67  L.  T.  Bep.  N.  8.  751 ;  (1893)  1  Ch. 
178; 
Re  St.    John-street   Wesleyan   Methodist  Chapel, 
Chester,  69  L.  T.  Bep.  N.  S.  105  ;   (1898)  2  Ch. 
618; 
Re  Faversham  Charity,  10  W.  B.  291 ; 
Re  WUliam  of  Kyngeston  Charity,  30  W.  B.  78 ; 
Re  Bpurstowe's  Charity,  30  L.  T.  Bep.  N.  8.  355 ; 
18  Eq.  279. 
Sir    John  Bighy,    Q.C.    (S.-G.)  and    Vaughan 
Hawkins  for  the  Charity  Commissioners. — The 
charity  are  not  entitled  to  payment  out  as  of 
rights  the  court  has  a  discretion.    Trustees  for 
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sale  of  settled  land  taken  by  a  railway  company 
have  been  held  not  entitled  as  of  right  to  pay- 
ment out  of  the  purchase  moneys  in  court : 

Re  Smith;  Ex  parte  London  and  North-Weatem 
BaUway  Company  and  Midland  RaiUnay  Com- 
pany, 60  L.  T.  Eep.  N.  S.  77 ;  40  Ch.  Kt.  386. 

The  charity  hare  no  power  to  get  rid  of  the  land 
except  with  the  consent  of  the  Gharity  Gommis- 
sioners  (sect.  29  of  the  Gharitable  Trusts  Act 
1855).  To  come  within  the  exceptions  in  sect.  62 
of  the  Gharitable  Trusts  Act  1853,  the  donation 
must  be  iu  the  nature  of  income  in  aid  of  volun- 
tary subscriptions.  This  land  was  bought  for  the 
purpose  of  a  school,  "  a  particular  and  specific 
purpose."  The  authorities  are  not  binding  on 
your  Lordship ;  the  circumstances  of  this  case  are 
quiet  different  from  those  cited.  [Kekewich,  J. 
— Stirling,  J.  in  ^  St.  John-street  Wesleyan 
Methodist  Chapel,  Chester,  said  he  was  not  at 
liberty  to  set  aside  an  authority  which  had  been 
followed  for  thirty  years.]  There  are  two  classes 
of  donations,  first,  those  which  may  be  applied  as 
income ;  secondly,  those  which  are  devoted  to 
some  particular  and  specific  purpose.  Here  there 
is  a  permanent  endowment,  land  purchased,  which 
the  charity  has  no  power  to  sell.  In  The  Attorney- 
General  V.  Mayor,  &e.,  of  Newark-upon-Trent  (1 
Hare,  395,  at  p.  401)  it  appears  that  Lord  Eldon 
was  of  opinion  that  not  even  an  Act  of  Parlia- 
ment could  enable  a  charity  to  sell  the  trust  pro- 
perty. In  all  the  cases  cited  the  property  was  a 
temporary  property.  Here  the  land  could  not  be 
sold,  and  theriefore  could  not  be  converted  into 
income.  In  the  cases  cited  there  was  an  express 
power  to  sell,  here  there  is  none : 

Jtayor,  ^.,  of  Colchester  v.  Lowten,  1  Yes.  A  B. 

226; 
Qovemore  of  St.  Thoma»'t  Botpital-r.  Charing  Croat 

Railway  Company,  1  Jo.  &  H.  400. 

The  court  has  jurisdiction  to  order  trustees  to 
deal  with  trust  property  in  whatever  mode  it  may 
consider  to  be  for  the  benefit  of  eestuis  que  trust 
who  are  infants  or  under  disabilities : 

BrooU  V.  Lord  Moityn,  10  L.  T.  Bep.  N.  S.  392 ; 
2  De  Q.  J.  &  Sm.  373,  per  Tomer,  L.  J.,  at  p.  415. 

S.  A.  Sampson  for  the  railway  company. — Under 
the  special  Act  of  Parliament  the  charity  are 
authorised  to  sell,  and  the  railway  company  are 
authorised  to  buy  the  land.  At  p.  19  of  Daxt  on 
Yendorsand  Purchasers,  vol.  1  (6th  edit.),  "  There 
is  no  positive  law  that  property  belonging  to  a 
charity  shall  be  absolutely  inalienable,  but  the 
onus  is  thrown  on  the  alienee  and  those  claiming 
under  him  of  showing  that  the  sale  was  beneficial 
to  the  charity." 

Vaughan  Havoking  in  reply. — The  special  Bail- 
way  Act  embodies  the  Lands  Glauses  Gonsolida- 
tion  Act  1845,  and  the  charity  are  only  entitled  to 
sell  for  the  purposes  of  the  railway,  and  the  money 
remains  land.  [Kekewich,  J. — Is  not  this  a 
statutory  contract  for  sale  under  the  special  Act 
in  which  theparties  are  rendered  competent  to 
complete  ?]  The  BaUway  Act  authorises  a  sale, 
but  the  purchase  money  should  be  in  the  same 
position  as  the  land. 

Warmington,  Q.G.  in  reply.— I  submit  that  we 
have  a  statutory  power  to  sell  the  land.  Then 
the  land  having  oeen  bought  with  money  derived 
from  voluntary  subscriptions,  we  are  entitied  to 
have  the  purchase  money  paid  to  us  to  use  for 


general  purposes.  About  1857  the  fund  in  question 
was  invested  in  consols,  and  it  is  admitted  that 
we  could  have  dealt  with  them  as  we  liked;  by 
investing  the  consols  in  land  the  character  of  the- 
fund  has  not  been  altered. 

Ekkbwicb,  J. — Obviously  this  petition  raises, 
some  questions  of  considerable  interest,  import- 
ance, and  difficulty,  deserving  full  conaideratian. 
Now,  how  does  this  money  come  into  court  P    It  is- 
paid  in  by  the  Manchester,  Sheffield,  and  Lincoh- 
shire  BaUway  Company  under  their  Act  of  1893, 
which  contains  one  clause  (51),  on  which  there  has- 
been  some  argument,  and  which  certainly  deserves 
consideration.    The  Act,   being  a  Bailway  Act, 
necessarily  and  by  express  langua^  incorporates 
the  Lands  Glauses  Gonsolidation  Act  1845 ;  but 
it   also  has  special  provisions  with    respect  to- 
this  corporation  and  the  lands  of    the  oorpon- 
tion,  and  one  has  to  look  at  the  section  to  see- 
what    the    enactment    is    on  those  points.     It 
appears  that  an  agreement   had    been   entered 
into  with  a  body  styled  "  The  Marylebone  Gricket 
Glub,"  whereby  the  railway  company  were  to  pro- 
vide some  lands  for  that  body  in  substitution  for 
certain  lands  which  were  taken  by  the  railway 
company,  or  injuriously  affected.    That  the  rail- 
way company  would,  of  course,  be  utterly  unable 
to  do  except  by  agreement  with  outside  parti», 
who  might  or  might  not  agree,  and  therefore  it 
seemed   right   to    the    Le^lature    to    Eanction 
this   arrangement,   and  to    enable    the   railway 
company  to  purchase  lands  of  this  corporation 
with  a  view,  not  of  using  them  for  their  under- 
taking in  the  ordinary  sense,  or  for  the  ordinary 
Snrposes  of  the  undertaking,  or  selling  as  super- 
uous    lands  which  were  not  requirSl   for  the 
undertaking,  but  to  convey  certain  parts  of  the 
land    to   the   Marylebone   Gricket    Club.    That 
seems  to  me  to  be  the  key  of  the  clause.    The 
railway  company  could  not  properly  have  pur- 
chased these  lands  from  the  corporation  for  tiie 
express  purpose  of  conveying  them  to  the  Maryle- 
bone Gricket  Club,  and  any  attempt  to  convBy 
them  to  the  Marylebone  Gricket  Club,  according 
to  the  law  settled  in  Carington  v.  The  Wyeomhe 
Railway  Company  (18  L.  T.  Bep.  N.  S.  96;  3  CL 
App.  377)  before  Lord  Cairns,  would  immediately 
have  been  an  admission  by  the  railway  company 
that  they  were  superfluous  lands,  and  being  super- 
fluous holds  they  would  be  liable  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act  respecting 
snpei^nous  lands,  so  that  the  arrangement  would 
be  altogether  defeated.    So  we  find  this  provision 
that  the  corporation  shall  seU  and  the  company 
shaU    purchase  certain  lands  of  the  corporation 
for  40,000Z.    That  I  do  not  understand  in  any  way 
to  mean  that  the  corporation  is  placed  in  any  other 
position  than  it  woiild  otherwise  have  occupied  as 
an  owner  of  prox>erty  required  by  the  company, 
except  to  this  extent,  that  they  cannot  question 
the  right  of  the  company  to  take  the  land ;  they 
are  bound  to  regard  it  as  required  for  the  purposes 
of  the  Act,  or,  more  strictly  speaking,  they  are  not 
entitled  to  say  that  what  is  not  required  for  the 
purposes  of  the  undertaking  falls  under  the  super- 
fluous lands  provisions  of  the  Lands  Glauses  Con- 
soUdation  Act.    Also  the  sum,  having  been  fixed 
by  arrangement  between  the  parties,  is  adopted 
by  the  Legislature,  so  that  there  is  no  occasion  to 
go  under  the  9th  section,  or,  in  default  of  agree- 
mentk  under  the  other  sections,  to  have  the  amount 
fixed  by  arbitration  or  a  jury ;  the  sum  is  asoer- 
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tained  onee  for  all,  and  Banotioned  hj  Parliament. 
Heading  it  in  that  way,  which  seems  to  me  the 
legitimate  way  of  reading  a  statutory  enactment, 
that  is  to  say,  reading  it  aa  enabling,  so  far  as 
enabling  is  necessary,  and  not  reading  it  as  giving 
poiwere  which  are  unnecessary,  because  they  are 
there  without  the  particular  provision — ^reading  it 
in  that  way,  it  seems  to  me  that  one  may  regard  the 
case  just  as  if  the  railway  company  had  required 
this  land  for  the  purpose  of  this  undertaking,  had 
gixeai  the  usual  notice  to  treat,  and,   either  by 
agreement,  with  the  assistance  of  two  able  prac- 
tical surveyors,  or  by  reference  to  a  jury  or  arbi- 
tration, the  price  had  been  fixed.     The  money, 
therefore,  is  paid  into  court  strictly  under  the 
Liands  Glauses  Consolidation  Act.    It  oould  not 
bd  paid  in  in  any  other  way,  and  the  company 
-were  perfectly  at  liberty,  notwithstanding  this 
clause,  to  say,  "  We  are  not  content  with  your 
title."    Under  the  present  practice  it  is  necessary 
on  the  face  of  the  account  to  show  why  the  money 
is  paid  into  court,  and  the  railway  company  paying 
it  in  to  the  account  of  this  oorpoiation  without 
power  of  sale,  must  not  be  understood  to  mean 
that  necessarily  there  is  no  power  of  sale,  but 
oi^    that    they    are    advised    that     there    is 
sufficient  doubt   about  there  being  a  power  of 
sale    that    they    desire    the   protection    of    the 
court  on  the  terms  which  the  Act  puts  them 
under  of  paying  the  costs  of  taking  the  monev 
out.    I  put  that  in  the  f oi-efront  because  I  think 
it  is  necessary  to  understand  how  the  money  came 
into  court.    "Now  here  it  is,  and  it  is  liable  to  be 
dealt  with  under  the  69th  section  of  the  Lauds 
Glauses  Act.    Unless  it  can  be  paid  to  the  persons 
absolutely  entitled,  or  applied  in  other  ways,  it 
mnst  remain  in  court.    The  dividends  will  pos- 
sibly be  payable  to  persons  entitled  to  the  income, 
bat  the  money  must  remain  as  capital  liable  to 
be  invested  ia  land  until  some  investment  has 
been  found  for  it.    The  real  question  is:   Is  it 
now  to  be  paid  to  the  corpoi-ation  as  persons 
absolutely  entitled  P    The  argument,  apart  from 
the  Charitable  Trusts  Act,  to  which  I  wiU  come 
immediately,  is  that  they  are  not  persons  abso- 
lutely entitled,  because,  as  was  pointed  out  by  the 
Lords  Justices,  in  the  case  in  40  Ch.  Div.,  or  at 
any  rate  by  two  of  them  strongly,  and  almost  by 
the  third,  the  persons  absolntSy  entitled  are  not 
those    who    might    merely   give    a    receipt   for 
it,  but  those  who  are  entitled  to  receive  it  and 
use  it  for  their   own  purposes,  without    being 
accountable  to  anyone  else.     "  Absolutely  "  is  as 
plain  for  that  purpose  as  "  beneficially."    Bowen, 
L.  J.  puts  it  in  the  plainest  way.   He  says  :  "  I  fail 
to    understand    how    trustees    can    be    said    to 
become    absolutely    entitled."    I    am    not    sure 
that    the    Lord    Justice  meant    to    dwell  upon 
the    word  "become"  as  saying    that   the  title 
accrued  subsequent  to  the  payment  into  court.    I 
think  that  what  he  was  accentuating  was  the  point 
that  the  trustees,  who  did  not  own  the  money 
themselyes,  even  though  they  had  a  power  of  sale, 
and  though  they  had  the  largest  possible  power  of 
application,  were  not  absolutely  entitled  because 
they  could  not  put  it  into  their  own  pockets  and 
spend  it  as  they  liked.    Now  who  are  the  peti- 
tioners in  this  case?    The  corporation,  not  the 
trustees  for  the  corporation.    It  may  be  that  the 
corporation  direct  it  to  be  paid  to  the  trustees  in 
order  that  it  may  be  received  by  somebody,  but 
they  are  not  persons  who  are  the  agents  of  the 


corporation,  clothed  with  any  trust,  but  the  corpo- 
ration themselves  ;  and  if  it  is  corporation  money 
with  which  the  corporation  may  deal  as  they  please, 
then  the  authorities  about  the  trustees  not  being 
absolutely  entitled  are  inapplicable,  because  the 
ooi-poration  in  that  sense  is  absolutely  entitled.   I 
put  it  in  that  way  because  it  seems  to  me  that, 
after  all,  and  notwithstanding  the  many  interest- 
ing questions  which  have  been  argued  by  the  way, 
the  real  point  to  be  decided  is  -miether  this  case 
faJls  within  the  Charitable  Trust  Act  1853;  in 
other  words,  whether  it  falls  within  the  exemptions 
of  the  62nd  section  of  that  Act.    I  find  it  uimecee- 
sary  to  deal  with  the  large  question  of  the  power 
of  a  corporation  to  sell  and  give  a  receipt  for 
charity  lands.    That  is  a  question  upon  which 
there  is  much  authority,  and  which  may  and  does 
deserve  very  anxious  consideration  and  comparison 
of  different  cases.    Different  views  at  any  rate,  if 
not  contradictory  views,  have  been  put  forward 
by  different  judges    of    great  weight,  and  the 
reasons  given  are,  I  will  not  say  not  convincing  in 
the  particular  cases  where  the  reasons  are  given, 
but  in  some  cases  certainly  they  fail  to  convey 
conviction  as  regards  any  general  law  on  the  sub-, 
ject.    The  case  which  I  have  before  me  of  The 
Attorney-General  v.  The  Corporation,  of  Newark  is 
cited  as  an  authority  for  the  general  proposition 
that  a  charity  cannot  sell  any  lands  belonging  to 
the  charity.    The  reasoning  goes  to  show  that 
that  disability  only  attaches  where  the  land  is 
charity  land,  as  in  that  case,  which  is  very  shortly 
reported  and  no  doubt  very  shoiiU^  dealt  wi-Ui  of 
the  Faveraham  Chanty,  before  Wood,  V.C.    The 
objection  there  on  behalf  of  the  railway  company 
was  that  it  was  charity  land,  and  that  therefore 
the  consent  of  the    Charity  Commissioners  was 
requisite.    If  it  is  not  charity  land,  and  the  con- 
sent   of    the    Charity    Commissioners    is    not 
requisite,  then  the  point  made  there  and  the  point 
for  which  that  is  an  authority  falls  to  the  ground. 
Therefore,  for  the  pi-eeent  purpose,  without  dis- 
cussing the  larger  question,  I  really  have  only  to 
consider  whether  this  is  charity  land  in  that  sense 
or  not,  that  is  to  say,  whether  it  is  land  under  the 
control    of    the    Charity   Commissioners.    The 
62nd  section,  and  all  the   authorities,  I  t<hink 
without  exception— certainly  several  of    them — 
which  have  dealt  with  the  section,  point  to  this : 
that  if  once  the  property  of  a  charity  is  taken 
out  of  the  Act  of  1853,  then  the  property  so  taken 
out — ^whether  it  is  the  whole  of  the  charity  pro- 
perty or  any  particular  part  of    it — is  wenoe- 
lorward  outside  the  Act  until  by  some  devotion  of 
that  property  to  a  specific  trust  it  is,  by  that 
devotion,  brought  within  it.    And  the  6^d  section 
shows  that  that  devotion  is  not  to  be  affected  by 
a  donation  or  bequest  in  aid  of  any  fund  "  so  set 
apart  or  appropriated,"  and  so  forth — I  will  not 
read  the  words  at  any  length,  but  really  by  no 
act  of  the  charity  itself.     What  would  happen  if 
there  was  a  new  declaration  of  trust  in  any  par- 
ticular case  I  do  not  pause  to  consider ;  but,  once 
find  a  fund  constitnteil  by  voluntary  subscription 
80  that  the  fund  is  not  within  the  jurisdiction  of 
the  Charity  Commissioners  under  that  Act,  then 
the  fact  of  its  having  been  invested  in  land  it 
seems  to  me  is  no  more  to  be  regarded  than  the 
fact  that  it  has  been  invested  in  anything  else. 
It  i-emains  in  all  its  changes  still  a  fund  con- 
tributed by  voluntary  subscriptions  taken  out  of 
the  Act  by  the  force  of  the  exempting  clause.  That    . 
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I  nnderatand  to  be  the  meaning  of  the  section, 
and  certainlT'  that  view  is  supported  by  manj 
anthorities,  including  the  main  one,  before  Lord 
Bomilly.  Now,  is  this  particular  property  within 
those  exceptions  P  It  is  not  ai-gned,  of  course, 
that  the  charity  itself  is  necessarily  within 
the  exemptions  because  the  charity  has  some 
specific  trusts,  as  is  frequently  the  case.  I 
suppose  there  is  not  a  large  charitable  institu- 
tion, say  not  a  large  hospital,  in  London, 
which  has  not  some  money  belonging  to  it  devoted 
by  the  donor  to  some  specific  trust,  from  which, 
of  cotirse,  it  cannot  be  diverted  properly,  notwith- 
standing the  urgent  general  needs  of  the  hos- 
pital. But  you  may  have  those  specific  trosts — 
any  number  of  them — and  yet,  according  to  the 
section  and  the  decisions,  any  fund  which  is  not 
devoted  to  the  specific  trust  is  to  be  regarded  as 
the  aggregate  of  the  charitable  contributions 
which  have  formed  it,  and  comes  outside  the 
Act.  Mr.  Yaughan  Hawkins's  argument  is  that 
directly  you  have  appropriated  a  particular  fund 
to  a  particular  purpose  in  this  way  you  put  it  aside, 
and  say  that  it  shall  be  used,  not  for  any  special 
object  as  distinguished  from  the  other  objects, 
but  as  land  is  for  the  maintenance  of  a  school  or 
anything  of  that  kind,  and  that  it  must  be  thence- 
forward appropriated  to  a  specific  tnist  within 
the  meaning  of  Lord  BomiUy's  judgment.  In 
the  first  place,  the  Act  of  Parliament  is  against 
that  view,  and,  besides  that,  it  seems  to  me  to  be 
a  confusion  between  "  specific "  and  "  general." 
I  think  Lord  Bomilly  meant  by  "  specific  "  some- 
thing which  is  not  general,  something  which  is 
particular  and  only  a  part  oJF  the  whole,  not  that 
which  is  the  whole.  If  you  have  property  devoted 
to  the  whole  objects  of  the  charity,  though  used 
for  the  tame  conveniently  for  some  particular 
part,  that  is  not  a  specific  devotion  to  that  appro- 
priation so  that  there  is  a  trust  attached  to  it  for 
a  particular  purpose.  It  is  not  specific — it  re- 
mains general.  On  the  accounts  and  on  the  evi- 
dence it  is  clear  beyond  doubt  that  this  particular 
fund  with  which  we  are  now  dealing  arises  from 
the  sale  of  land  which  itself  was  purchased  by 
voluntary  contributions.  This  charity  has  its 
specific  parts ;  there  are  funds  devoted  to  specific 
purposes ;  but  this  fund  in  court  is  not  concerned 
with  them  at  all.  It  is  part  of  the  general  fund 
which  through  the  munificence  of  donors  has 
been  heaped  up,  and  is  now  available  for  the 
general  purposes  of  the  charity  arising  strictly 
from  voluntary  contributions.  It  has  been  con- 
verted in  this  way  for  the  moment  into  money. 
The  corporation  come  here  and  say,  "Pay  it  to 
us.  We  come  here  because  we  are  absolutely 
iantitled.  We  propose  to  deal  with  it  as 
part  of  our  corporate  property  for  our  general 
purposes,  and  no  one  nas  a  right  to  in- 
quire into  it."  I  do  not  see  how  anybody  has 
a  right  to  inquire  into  it  unless  it  is  put  under  the 
jurisdiction  of  the  Charity  Commissioners  by  the 
Act  of  1853.  I  have  already  said  I  do  not  intend 
to  deal  with  that  otherwise  than  by  doing  as 
Stirling,  J.  did  in  the  case  reported  in  (1893)  2  Ch. 
618:  I  will  not  say  blindly  following,  but  following 
without  inquiry  the  decision  Lord  Bomilly  arrived 
at  in  the  other  case.  I  desire  to  adopt  what 
Stirling,  J.  says  on  p.  634  of  that  report.  I  have 
veiy  little  doubt  that  I  should  have  done  that  if  I 
had  not  had  Stirling,  J.'s  decision  before  me,  and 
if  I  had  only  had  Lord  BomiUy's  decision,  which 


was  certainly  not  questioned,  and  one  may  «y 
approved,  in  the  case  of  The  Boyal  Society  r. 
Thompson.  Upon  those  grounds  I  think  the 
money  must  be  paid  to  the  petitioner.  Now,  u 
regards  costs,  the  railway  company  must  pay  the 
costs  of  ^yment  out.  That  is  under  the  80th 
section.  Whether  it  is  a  question  of  adverse  hti- 
gation  or  not  is  another  point. 

Sampson  for  the  railway  company. — I  do  not 
object  to  the  petitioners'  costs,  but  I  object  to  the 
Charity  Commissioners'  costs.  They  have  raised 
an  adverse  claim ;  they  have  raised  a  claim  for 
the  purpose  of  getting — I  think  your  Lordship'i 
expression  was — a  passport  to  the  Court  of 
Appeal  in  order  to  overrule  a  decision  in  27  Bear. 
The  Solicitor- Greneral  boldly  said,  "  We  have 
never  had  an  opportunity  before  of  questioning 
Lord  Bomilly's  decision."  This  is  not  the  con- 
struction of  a  will.  This  is  adverse  litigation 
between  two  parties.  Your  Lordship  has  decided 
that  the  Charity  Commissioners  have  nothing  to 
do  with  the  title,  and  if  people  come  here  and 
argue  that  they  have  to  do  with  the  title,  that  is 
not  clearing  our  title,  or  helping  ns  in  any  vaj. 
They  raised  the  whole  of  this  question  by  object- 
ing before  the  committee  and  saying,  "  We  have  a 
right  to  object  under  this  special  section" 
(sect.  51).  It  is  not  the  first  time  they  hare 
raised  this  question  against  this  particular  corpo- 
ration. I  submit  that  we  should  not  be  (ailed 
upon  to  pay  the  costs  of  the  Charity  Gommii- 
sioners : 

BeEnglUh,  11  Jur.  K.  S.  434. 

Kekbwich,  J. — I  do  not  think  this  is  advene 
litigation.  The  Charity  Commissioners  come 
here  not  claiming  the  fund  themselves,  but 
raising,  as  they  are  bound  to  raise,  the  question 
whether  tiiey  are  the  trustees  of  it  in  one  sense, 
and  entitied  to  have  a  voice  in  the  management  of 
it.  I  put  it  aside  as  adverse  litigation.  But  what 
strikes  me  as  the  true  view  is  this :  Acoordins  to 
my  decision  the  railway  company  might,  if  they 
had  chosen  to  run  the  risk,  have  paid  this  money 
to  the  corporation  and  got  a  good  conveyance 
and  a  good  discharge,  and  the  title  would  hare 
been  unassailable  hereafter.  If  my  decision  is 
sound,  that  result  seems  to  follow.  They  were 
advised,  and  I  have  no  doubt  properly,  that  it  was 
a  matter  of  considerable  doubt,  and  deserving  of 
judicial  decision,  and  that  they  might  not  get  a 
title  without  the  decision  of  the  court.  How  does 
that  differ  from  the  case  where  the  trustees  of  a 
will  or  a  settlement  may  or  may  not,  on  the  tme 
construction  of  the  document,  have  a  power  of 
sale,  and  the  money  is  paid  into  court,  and  thai 
paid  oat  to  the  tenant  in  fee — ^he  may  be  equitable 
or  legal  tenant  in  fee  P  There  is  no  adverse  htiga- 
tion  in  the  case,  but  the  railway  company  get  a 
good  title,  which  they  could  not  do  out  of  conii 
at  all,  and  could  not  do,  except  for  the  Lands 
Clauses  Consolidation  Act,  withoat  an  action  for 
specific  performance  or  a  vendor  and  purchaser  b 
summons.  The  object  of  the  Act  is  to  enaUe 
railway  companies  to  get  a  complete  title,  leaving 
the  court  to  determine  to  whom  the  moneyis  to  be 
paid.  The  Legislature  has  said  that  in  retont  for 
that  they  shall  pay  the  costs  of  taking  the  money 
out.  Wnere  there  is  adverse  litigation  there  it  a 
fair  provision  that  the  railway  company  shall  not 
pay  the  costs  of  the  adverse  Utigants ;  but  where 
there  is  no  adverse   litigation  I  think  tJiey  are 
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bound  to  pajr  the  costs.    I  think  they  must  pay 
the  Charity  CommiBsionei-s'  costs  here. 

Solicitors :    Daioeg  and    Bona ;    Clabon ;    Cun- 
liffet  and  Davenport. 


March  1  UTid  May  8. 
(Before  Kbkbwich,  J.) 

Be  Newbn  ;  Newen  v.  Babneb.  (a) 

Praetiee — Tenant  for  life — Leaieholdi — ■Possession 
— Tiile  deeds — Swrnrntms — Mortgagee — Trustee — 
Bmertioner. 

Originating  summons  issued  by  heo  ladies,  tenants 
for  life  of  certain  leaseholds  and  railway  stock, 
€uking  for  possession  and  delivery  up  to  them  by 
the  defendants,  the  trustees,  of  the  muniments  of 
title.  The  plaintiffs  had  mortgaged  their  life 
interest. 

Held,  that  the  application  could  be  made  by 
originating  summ,ons ;  if  one  trustee  is  a  bene- 
fieiary,  he  should  transfer  his  duty,  and  the  other 
trustee  should  be  separately  represented ;  a  rever- 
turner  i»  not  a  necessary  party,  but  is  entitled  to 
appear  at  his  own  expense ;  a  mortgagee  ought 
to  be  m,ade  a  party,  and  is  eniitled  to  his  costs ; 

Held,  that  the  applicants  ought  to  be  pui  into  pos- 
session upon  gxHng  undertakings  to  protect  the 
trustees,  and  paying  their  costs  ;  that  the  appli- 
cants were  not  entitled  to  have  the  muniments  of 
title  handed  over  to  them ;  that  the  refusal  to 
give  the  powers  under  the  Settled  Estates  Act 
1877  in  Be  Peake's  Settled  Estates  (69  L.  T. 
Sep.  N.  8.  281 ;  (1893)  3  Ch.  430)  to  turn  ladies 
must  not  be  construed  generally,  but  only  with 
reference  to  that  particular  case  ;  that  no  trustee 
having  a  fiduciary  power  to  appoint  trustees 
can  exercise  that  power  by  appointing  himself 
alone,  or  with  any  other  person. 

Bt  bis  will,  Gleorge  Newen  appointed  his  wife 
Maria  Newen,  Joseph  Davey ,  and  Charles  Claridge 
Druce  trustees  and  executors,  and  gave  his  lease- 
hold houses  in  Hyde  Park-terrace  and  Kensiuston 
Gore  to  his  trustees  upon  trust  after  the  death  of 
his  wife,  to  x>ay  the  ground  rent  and  observe  the 
covenants  and  conditions  contained  in  the  leases, 
and  to  set  aside  a  sum  out  of  the  income  to  meet 
any  costs  or  expenses  incurred  with  regard  to  the 
leaseholds,  and  to  divide  the  surplus  into  three 
shares,  one  share  for  his  niece  Mary  Newen,  who 
died  in  his  lifetime,  and  another  share  to  his  niece 
livdia  Newen,  and  the  third  to  his  niece  Eliza 
luuria  Newen,  to  their  separate  use;  and  if  either  of 
the  nieces  died  in  testator's  lifetime,  her  share  was 
to  go  to  the  sui'vivors.  Then  there  was  a  gift  over 
in  the  event  of  all  his  nieces  dying  without  leaving 
«hildren  living  at  their  deaths.  The  testator  gave 
another  leasehold  property  upon  similar  trusts  for 
his  nieces,  with  a  similar  gift  over.  The  will  con- 
tained powers  of  sale  and  demise.  Testator  gave 
his  Great  Western  Railway  5  per  Cent.  Stock  to 
his  niece  Mary  Newen,  and  if  she  should  die  in 
the  lifetime  of  the  testator  (which  event  hap- 
pened), then  to  the  plaintiffs ;  and  he  gave  the 
residue  of  his  property  to  his  wife  absolutely. 

Power  was  given  to  the  executors  or  adminis- 
trators of  the  last  surviving  trustee,  by  any  writing 
under  their  hands  and  seals,  to  appoint  "  any 
other  proper  person  or  persons,"  also  power  was 
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nven  to  appoint  a  receiver  and  manager  of  the 
teaseholds  at  a  salary  or  commission. 

John  Davey  died  in  the  lifetime  of  the  testator, 
and  the  testator  having  died,  the  will  was  proved 
on  the  24th  April  1876  l^y  Maria  Newen  and 
Charles  Claridge  Druce.  C.  C.  Druce  died  in  the 
lifetime  of  Maria  Newen.  By  her  will  Maria 
Newen  gave  the  residue  of  her  property  to  the 
plaintiffs  and  their  uhUdren,  having  appointed 
C.  C.  Druce  her  executor,  and  direotea  him  to 
set  apart  a  large  sum  to  meet  any  costs  and 
expenses  in  respect  of  the  leaseholds. 

Maria  Newen  having  died,  administration  with 
the  will  annexed  of  Maria  Newen  was  n«nted 
to  Lydia  Newen  and  Eliza  Maria  Newen, 
the  plaintiffs,  and  in  June  1887  they  appointed 
Eliza  Maria  Newen,  Henry  Ernest  Barnes,  and 
John  Bowly  trustees  of  the  will  of  George 
Newen. 

The  property  consisted  of  the  leasehold  houses, 
and  4700Z.  of  G.  W.  B*ilway  stock. 

On  the  29th  Sept.  1891  the  plaintiffs  mortgaged 
their  life  interest,  and  the  mortgage  was  after- 
wards assigned  to  E.  L.  Douglas. 

This  was  an  originating  summons  taken  out  by 
I^dia  Newen  and  Eliza  Maria  Newen  against 
Henry  Ernest  Barnes  and  John  Bowly,  and  asked 
that  upon  the  said  Lydia  Newen  and  Eliza  Maria 
Newen  respectively  undertaking,  so  long  as  they 
might  remain  in  possession  or  receipt  of  the  rents 
and  profits  of  the  hereditaments  thereinafter  men- 
tioned, to  pay  the  ground  rent  in  respect  thereof, 
and  to  perform  and  observe  the  covenante  and 
conditions  contained  in  the  lease  under  which  the 
same  were  holden,  and  to  keep  the  said  Hemy 
Ernest  Barnes  and  John  Bowly  respectively 
indemnified  against  any  present  liability  in  respect 
of  such  rente,  covenante,  and  conditions,  and  from 
time  to  time  to  supply  to  the  said  Henry  Ernest 
Barnes  and  John  Bowly  all  such  information  as 
they  might  reasonably  require  with  respect  to  the 
said  hereditamente,  the  said  Lydia  Newen  and 
Eliza  Maria  Newen  might  be  let,  and  until 
further  order  remain  in  possession  and  receipt  of 
the  rente  and  profite  of  the  leasehold  hereidita- 
mente  respectively  bequeathed  by  the  said  will, 
and  dividends  and  income  on  the  sum  of  4700Z. 
Great  Western  Benteharge  Stock,  subject  to  the 
trusto  of  the  said  will,  and  for  an  order  that  the 
said  Henry  Ernest  Barnes  and  John  Bowly  should 
deliver  to  the  said  Lydia  Newen  and  Eliza  Maria 
Newen  all  munimente  of  title  in.  their  possession 
relating  to  the  said  hereditamente,  including 
coimterparte  of  current  leases  and  agreemente  for 
leases  or  tenancies,  a  schedule  of  the  munimente 
so  to  be  delivered  being  first  signed  by  the  appli- 
cants and  delivered  to  the  respondents,  and  that 
the  said  Heniy  Ernest  Barnes  and  John  Bowly 
should  execute  all  proper  authorities  entitling  the 
said  Lydia  Newen  and  Eliza  Maria  Newen  to 
receive  the  dividends  of  such  stock,  and  making 
provision  for  the  coste  of  the  application. 

On  the  28th  Feb.  1894  E.  L.  Douglas,  the  mort- 
gagee of  the  life  estate,  issued  a  summons  asking 
for  leave  to  attend  the  proceedings,  which  summons 
was  adjourned  into  court  to  be  heard  with  the 
originating  summons. 

Warmington,  Q.C.  and  Vernon  Smith  for  the 
plaintiffs.  —  This  is  an  application  that  the 
plaintiffs,  the«  tenante  for  life,  may  be  let  into 
possession    of    the   leaseholds,   and    have    the 
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cnstody  of  the  moniments  of  title  relating  to  the 
property : 

Be  Wythet:  West  r.  Wythea,  68  L.  T.  Eep.  N.  S. 
520  J  (1893)  2  Ch.  369. 
The   application   can   be   made  by  originating 
Bommons: 

Be  Bagot'i  Settlement;  Bagot  y.  Kittoe,  70  L.  T. 
Bep.  N.  S.  229  ;  (1894)  1  Ch.  177. 

Marey  for  the  defendant  John  Bowly. — The 
defendaiit  John  Bowly  is  a  oo-trustee,  and  also  a 
beneficiary ;  he  does  not  oppose  the  application. 

W.  F.  Hamilton  for  the  defendant  Henry  Ernest 
Barnes. — I  do  not  oppose  the  application,  but  I 
wish  to  point  out  that  Eliza  Mana  Newen  claims 
the  right  to  ooUeot  the  rents.  [Kbkbwich,  J. — 
That  seems  to  me  a  strong  reason  for  letting  the 
plaintifb  into  possession,  if  they  are  willing  to 
collect  the  rents  without  commission.]  Then 
there  are  leaseholds  of  which  the  testator  was 
lessee,  paying  a  ground  rent,  and  dilapidations 
should  be  proridM  for.  Then  I  am  entitled  to  be 
protected  against  personal  liability : 

Hoekine  T.  Campbell ;  CHhbon  T.  Campbell,  W.  N. 
(1869),  p.  69. 

A.  D.  Maclaren  for  the  reversioners. — I  submit 
that  the  present  arrangement  should  continue. 
The  plaintiffs  are  ladies,  and  will  require  assist- 
ance in  managing  the  property.  North,  J. 
declined  to  give  authority  to  sell  settled  estates 
to  two  ladies  in  the  case  of  Be  Peake't  Settled 
Ustatea  (69  L.  T.  Rep.  N.  S.  281 ;  (1893)  3  Ch. 
430.  One  of  the  plaintiffs  has  bieen  appointed 
trustee ;  this  should  not  be  allowed : 

Be  Bkeaie'  Settlement  i  SkeaUy.  Evant,  61  L.  T. 
Bep.  N.  S.  500 ;  42  Ch.  Bir.  522. 

A.  F.  Peterson  for  the  mori^agee  of  the  life 
estate. — The  plaintiffs  should  not  be  allowed  to 
hare  possession  of  the  muniments  of  title ;  they 
should  remain  where  they  are  or  be  handed  to 
me.  Secondly,  the  tenants  for  life  should  not  be 
pat  into  possession  without  the  consent  of  the 
mortgagee :  sect.  50  of  the  Settled  Land  Act  1882 
(45&46Yict.  c.  38.) 

Warmington,  Q.C.  in  reply. — The  power  was 
for  the  executors  or  administrators  of  the  last 
snrriTing  trustee  to  nominate  and  appoint  "  any 
other  proper  person  or  persons."  I  admit  Eliza 
Maria  If  ewen  could  not  appoint  herself ;  that  shall 
be  set  right. 

Kbkbwich,  J. — There  are  one  or  two  points  of 
some  little  interest  arising  out  of  this  summons, 
but  I  desire  before  noticing  them  to  observe  that, 
though  I  propose  to  make  a  qualified  order,  I 
must  not  be  understood  as  laymg  down  the  rule 
that  tenants  for  life — equitable  tenants  for  life — 
are,  as  a  matter  of  course,  entitled  to  go  into 
possession.  It  would  be  wronz  for  me  to  do  so, 
and  I  do  not  see  any  such  rule  in  Be  Wythes; 
West  V.  Wythes,  and  certainly  Be  Ba^ot's  Settle- 
ment ;  Bagot  v.  Kittoe  shows  that  this  is  not  the 
course  of  the  court.  No  doubt  those  cases  show 
that  the  application  may  be  made  nowadays  with 
much  greater  chances  of  success  than  before,  and 
no  doubt  in  time  we  shall  be  able  to  lay  down 
some  rules  concerning  the  circumstances  justify- 
ing such  applications.  To  take  the  points  raised 
independent  of  t^e  merits,  the  first  one  is,  can  an 
application  of  this  kind  be  properly  made  by 
originating  gummons  P    To  that  a  short  and  con- 


clusive answer  is,  that  it  was  made  by  originating 
summons  in  Be  Bagot't  Settlement  before  Chitty, 
J.,  and  he  did  not  make  any  objection  to  it,  and  I 
do  not  see  why  I  should ;  therefore,  without 
referring  to  any  particular  order  or  mle,  I  pass 
that  by  as  being  reasonably  clear.  Secondly,  who 
is  entitled  to  m  present  to  assist  the  court  or  to 
make  objections  to  allowing  the  application  ?  Of 
course  the  applicant  is  necessarily  the  tenant  for 
life ;  perhaps  with  some  other  person ;  he  must  be 
essentially  the  applicant,  and  the  application 
must  be  served  on  the  trustees.  The  court  looks 
to  the  trustees  for  all  the  assistance,  all  the 
information  that  they  can  give,  and  also  not  only 
information,  but  all  the  objections  which  can  be 
reasonably  urged,  from  the  point  of  view  of  their 
own  protection,  and  from. the  point  of  view  of 
justice  to  other  parties.  I  think  the  trustees 
oii^ht,  and  should  through  their  solicitors  and 
counsel,  take  care  of  themselves  and  the  estate, 
and  the  court  ought  to  be  satisfied  with  having 
the  trustees  here.  If  one  of  the  trustees  happens 
to  be  a  beneficiary,  an  accident  of  frequent  oocar- 
renoe,  then  he  should  transfer  the  duty,  and  the 
other  trustee  should  be  separately  represented. 
The  next  thing  is  to  consider  whether  persons, 
who  are  interested  in  the  property,  but  who  are 
not  affected  by  the  order,  should  be  represented  F 
That  is  not  a  question  which  is  raised  here, 
but  it  was  raised  in  Be  Bagot't  SetHemeni, 
and  Ghitty,  J.  got  rid  of  it  in  this  way, 
saying  at  p.  183  of  (1894)  1  Ch.:  "No  order 
that  I  am  now  making  will  affect  her  position 
in  any  way."  According  to  the  ordioaiy 
rules  a  person  in  that  position  need  not 
be  served,  and  need  not  appear.  Then  there  are 
persons,  of  whom  I  have  an  example  here,  who 
are  interested  in  the  application,  those  who  are 
to  come  into  possession  when  the  estate  comes 
into  possession,  namely,  the  reversioner  or  re- 
mainderman. It  is  a  matter  of  importance  in  the 
case  of  leaseholds,  where  there  are  dilapidations, 
and  covenante  which  if  not  observed  create  a 
liability  on  the  estate.  That  observation  is  not 
confined  to  leaseholds,  because  yon  may  have 
covenante  with  regard  to  freeholds.  You  may 
have  property,  with  respect  to  which  manage- 
ment, and  the  restriction  of  waste,  and  improve- 
ments are  of  the  greatest  importance,  and  the 
remainderman  or  reversioner  may  have  a  great 
de^  to  say  about  it.  I  think,  however,  the  rever- 
sioner is  not  a  necessary  party,  and  the  tenant  for 
life  ought  not  to  make  him  a  party,  and  certainly 
need  not.  If  tbe  reversioner  knows  of  the  apph- 
cation,  he  is  entitled  to  appear  and  give  infor- 
mation, and  I  am  glad  to  hear  counsel  and  the 
reversioner  has  given  me  assistance  in  this  case. 
Then  supposing  the  tenant  for  life  has  mortgaged 
his  life  estate,  can  the  mortgagee  be  a  T^irij? 
Here,  I  think,  I  ought  to  go  a  step  further,  and 
say  that  the  mortgagee  not  only  can,  but  ought 
to  be  a  party.  The  tenant  for  fife  is  derogating 
from  his  own  grant,  that  is,  he  is  desiring  to  have 
possession  which  he  had  not  at  the  time  of  the 
mortgage ;  he  is  seeking  to  take  that  away,  and 
certainly  to  alter  the  position  of  the  mortga^ 
If  the  mortgagee  is  not  before  the  court,  I  think 
it  is  the  duty  of  the  trustees  to  look  after  him,  to 
inform  the  court  of  such  mortgage,  and  at  any 
rate  to  give  the  mortgagee  an  opportunity  of 
appearing  if  the  tenant  for  life  has  not  aemi 
him.    That  disposes  of  the  preliminary  pdnts, 
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-which  are  porhaps  of  mote  importance  than  any- 
thing else  in  tnis  case.  Then,  as  to  the  facte, 
these  hidies  are  tenants  for  life,  and  powers  are 
Tested  in  the  trustees  of  sale  and  management. 
Ought  that  to  prevent  the  court  from  giving  the 
tenante  for  life  possession,  the  power  of  dealing 
-with  the  estate  P  I  see  no  reason  why.  The  legEU 
estate  is  in  the  trustees;  they  have  power  to 
appoint  a  receiver  and  manager  of  the  leasehold 
property,  at  a  salary,  or  commission ;  that  seems 
to  have  been  done.  The  very  existence  of  such  a 
power  pointe  to  the  advantage  of  making  such  au 
order  as  I  am  asked  to  make.  The  tenants  for 
life  not  unreasonably  say,  if  the  trustees  cannot  do 
that  with  their  own  hands,  and  want  to  appoint  a 
i«oeiver  and  manager  at  the  expense  of  the  estate, 
why  should  not  we  appoint  our  own  receiver  and 
manager  P  We  shall  at  any  rate  have  the  advan- 
tage of  paying  our  own  servant,  instead  of  some- 
hcSy  else's  servant.  I  see  no  reason,  as  regards  the 
-trustees,  why  these  ladies  should  not  be  put  into 
possession.  The  trustees  must  be  protected ;  they 
have  a  personal  liability,  as  to  leaseholds,  &o.,  but 
they  have  an  indemnity  against  the  whole  estate. 
But  they  have  also  other  rights  as  against  those 
estates,  which  depend  upon  their  obligations  to 
the  remaindermen.  They  hold  the  whole  estate 
•on  a  trust  to  preserve  it  properly  for  the  re- 
maindermen, and  if  they  neglect  their  duty  they 
ma^  make  themselves  hable  as  for  dilapidations, 
or  in  their  neglect  in  letting  it.  This  matter  had 
better  be  refen-ed  to  chambers,  when  I  can  see 
counsel.  I  think  the  trustees  should  be  fully 
protected  against  all  liability,  and  not  only  pecu- 
niary liability,  and  they  ought  to  have  such 
undertakings'as  will  enable  them  to  satisfy  them- 
selves that  the  trust  estate  is  being  preserved. 
So  much  for  the  trustees ;  their  costs  must  be 
paid  by  the  applicants.  Then,  as  to  the  rever- 
sioners and  the  mortgagee,  there  is  one  point  in 
common,  and-  it  is  this  :  They  say  this  is  a  trust 
estate,  and  we  prefer  the  existing  trustees,  and 
that  there  should  be  no  departure  from  the 
original  arrangement.  The  mortgagee  argues  the 
point  more  forcibly  than  the  reversioners,  as  the 
reversioners  claim  through  the  testators  bounty. 
They  have  an  equitable  estate  in  reversion,  con- 
tingent upon  the  death  of  the  tenants  for  Ufe 
dying  -without  issue  living  at  their  death,  that  is 
all  the  testator  must  be  taken  to  have  given  them. 
If  the  tenants  for  life  are  entitled  to  possession 
-the  reversioners  have  no  less  right  than  before. 
I  know  I  am  interfering  -with  me  wishes  of  the 
testator,  as  was  the  case  cited  by  Chitfy,  J.  at 
p.  181  of  (1894)  1  Ch.,  before  Jessel,  M.B.  The 
reversioners  claiming  under  the  testator's  bounty 
cannot  be  in  a  better  position  than  the  tenants  for 
life,  who  claim  under  the  same  bo-nnty.  The 
mori^agee,  I  admit,  can  urge  the  point  more 
strongly,  for  he  has  entered  mto  a  contract  -with 
an  equitable  tenant  for  life  out  of  possession,  and 
he  may  say,  cm-  bargain  was  that  you  should  be 
equitable  tenant  for  life,  receiving  your  income 
from  the  trustees,  having  your  property  managed 
by  trustees,  and  I  should  be  able  to  look  to  them. 
Still  I  do  not  think  a  mortgagee  can  say,  because 
I  did  not  consider  the  matter,  a  tenant  for  life 
has  no  power  to  have  possession.  A  mortgagee 
cannot  forget  that  possession  is  sometimes  given 
to  tenants  for  life,  and  that  such  an  applica-tion 
may  be  made.  It  is  a  stronger  case  than  that  of 
the  reversioners,  but  still  one,  I  think,  which  fails. 


But  the  mortgagee  raises  another  point.  He 
says,  in  addition  to  the  possession  the  tenants  for 
li^  ask  for  the  title  deeds ;  the  trustees  are  the 
proper  custodians  of  the  title  deeds ;  if  the 
tenants  for  life  are  entitled  to  the  muniments,  I 
must  have  them ;  they  cannot  hold  them  against 
me,  and  I  am  entitled  to  stand  in  their  shoes.  I 
think  there  is  much  to  be  said  for  that  view. 
I  think  there  is  snfScient  to  prevent  the  handing 
over  the  title  deeds  to  the  t^iants  for  life  for  aU 
purposes.  If  they  require  to  exercise  the  powers 
of  tne  Settled  Land  Act,  I  think  other  questions 
arise,  but  I  do  not  decide  that.  All  I  say  is,  that 
possession  of  the  property  cannot  carry  the 
possesion  of  the  title  deeds.  I  think  I  have 
dealt  with  all  the  points.  There  are  one  or  two 
cases  I  ought  to  r^er  to.  There  is  only  one  case 
I  need  say  much  about  after  Ee  Bagofs  Settle- 
ment.  There  is  the  case  before  North,  J.,  Be 
Peake's  ScUUd  Estates  (69  L.  T.  Bep.  N.  S.  281 ; 
(1893)  3  Ch.  430),  in  which  it  is  said  he  held  thatthe 
powers  given  by  the  Settled  Estates  Act  1877  ought 
not  to  be  njen  to  two  ladies.  It  is  quite  possible  to 
read  the  Weekly  Note  as  meaning  that,  at  the 
same  time  it  is  possible  to  read  it  otherwise. 
There  is  a  discretion  given  to  the  court,  and  he 
exercised  his  discretion  in  thinking  that  there 
ought  to  be  other  trustees.  I  cannot  think 
North,  J.  meant  strictly  that  he  declined  to  give 
the  authority  -to  two  ladies.  He  cannot  have 
meant  that  he  never  would  listen  to  the  applica- 
tion of  ladies,  but  only  in  that  particular  case. 
Another  point  that  arose  in  the  discussion  -was 
that  all  the  trustees  appointed  by  the  -wiU  are 
dead,  and  the  last  surviving  -trustee  appointed  an 
executor,  who  died  in  her  lifetime,  and  then  these 
two  ladies,  who  are  entitled  to  administer  the 
estate,  took  out  administration,  with  the  -will 
annexed,  the  result  being  that,  under  the  Act,  or 
under  the  -will,  they  had  power  to  appoint  new 
trustees.  That  power  goes  to  the  surviving  or 
continuing  trus-tee,  or  the  executor  or  adminis- 
trator of  the  last  surviving  or  continuing 
trustee.  They  had  power  to  appoint  "any 
other  proper  person  or  persons."  They  appointed 
one  of  themselves  and  two  gentlemen.  That, 
to  my  mind,  was  entirely  wrong,  that  really 
comes -within  the  decision  of  Be  Skeal^s  Settlement; 
Skeats  v.  Evans  (61  L.  T.  Rep.  N.  S.  500 ;  42  Oh. 
Div.  522) ;  I  have  not  the  slightest  doubt  that  it 
is  -wrong  in  principle.  Mr.  Warmington  gives 
it  up,  on  the  ground  that  thepower-was  to  appoint 
"  any  other  proper  person  or  persons,"  and  you 
cannot  be  any  other  person  than  yourself.  I 
desire  to  say  that  I  conceive  the  law  to  be  that 
no  trustee  having  a  fiduciary  power  to  apjwint 
-trustees  can  exercise  that  power  by  appoint- 
ing himself  alone,  or  with  any  other  person.  I 
think  the  proper  thing  to  do  -will  be  that  the  lady 
shall  retire  by  a  proper  deed,  which  will  l>e 
indorsed  on  the  appointment  of  new  trustees  in 
June  1887,  which  -will  effect  the  devolution  of  the 
estate  on  the  two  other  trustees.  I  have  not  heard 
a  suggestion  that  the  other  trustees  are  not  pro- 
per persons.  I  propose  to  make  an  order  letting 
the  ladies  into  possession,  which  must  not  be 
dra-wnup  until  after  the  retirement  of  the  trustee 
is  effected,  and  until  proper  undertakings  are  also 
settled,  and  I  shall  adjourn  the  summons  back  to 
chambers  for  that  pui-pose.  As  to  the  costs,  the 
ladies  must  pay  the  costs  of  the  trustees,  that 
-will  include  tine  costs  of  Mr.  Bowly.     As  r^ards 
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the  leversioners,  they  have  come  here  to  protect 
themaelvea.  If  they  thought  it  worth  wiiile  to 
come,  I  think  they  must  pay  their  own  costs. 
The  mortgagee  ought  to  have  his  costs,  he  is  a 
proper  party.  He  must  be  ordered  to  add  his 
costs  to  his  security,  but  if  he  asks  for  them  he 
must  have  them  paid  by  the  applicants.  The 
mortgagees  will  also  have  the  costs  of  the 
summons  for  leave  to  attend. 

May  8. — ^Minutes  of  Oedee. — "  It  appearing 
that  by  the  will  of  the  late  Maria  Newen,  dated 
the  day  of  ,  provision  is  made  for 

indemnifying  the  estate  of  the  above-named  tes- 
tator against  all  liability  under  the  leases  herein- 
after mentioned,  and  the  respondents  being 
content  with  such  indemnity,  and  the  ^plicanto 
by  their  counsel  undertaking  in  manner  following, 
that  is  to  say^l)  to  pay  the  several  rents  respec- 
tively reserved  by  the  several  leases  whereunder 
the  messuages  and  buildings  subject  to  the  trusts 
of  the  testator's  will  are  respectively  held,  and  to 
observe  and  perform  all  the  lessees'  covenants  and 
conditions  in  the  said  leases  respectively  contained, 
and  also  the  lessors'  covenants  in  the  underleases 
of  the  said  messuages  and  buildings  granted  by 
the  trustees  of  the  testator's  will ;  (2)  to  permit 
the  tinistees  or  trustee  for  the  time  being  of  the 
testator's  will,  or  their  or  his  agents,  at  all  reason- 
able times  to  enter  and  inspect  such  part  or  parts 
of  the  said  messuages  and  buildings  as  may  oe  in 
the  possession  of  the  applicants,  and  from  time  to 
time  to  supply  to  the  said  ti-ustees  or  trustee  all 
such  information  as  he,  they,  or  she  may  reason- 
ably require  with  respect  to  the  said  messuages 
and  buildings,  and  each  of  them ;  (3)  so  long  as 
the  applicants  remain  in  possession  or  receipt  of 
the  rents  and  profits  of  the  said  messuages  and 
buildings  to  keep  the  estate  of  the  said  testator 
indemnified  against  any  liability,  and  the  said 
trustees  or  trustee  indemnified  against  any  per- 
sonal liability  by  reason  of  the  several  covenants 
respectively  contained  in  the  said  leases,  and  also 
to  Keep  the  trustees  and  respondents  indemnified 
against  any  personal  liability  by  reason  of  the  seve- 
ral covenants  contained  in  the  underleases  of  the 
said  messuages  and  buildings  to  which  they  were 
respectively  parties,  and  of  any  other  covenants  or 
obbgations  properly  entered  mto  or  incurred  by 
them  as  trustees  in  connection  with  the  said  mes- 
suages or  buildings,  or  any  of  them,  the  said  trustees 
ortrnsteesupplying  the  applicant  with  the  informa- 
tion as  to  every  such  covenant,  conti-act,  or  obli- 
fation.  And  the  applicant,  Eliza  Maria  Newen, 
y  her  counsel  undertaking  to  retire  from  the 
trusts  of  the  testator's  will,  and  to  consent  to  the 
vesting  in  her  co-trustees  alone  of  the  trust  pro- 
perty, and  to  execute  and  do  at  the  cost  of  the 
said  testator's  estate  all  such  deeds  and  things 
as  may  be  necessary  for  that  purpose ;  and  the 
trusteeia,  the  respondents,  undertaking  to  permit 
the  applicants  or  their  solicitors  at  aU  reasonable 
times  to  inspect,  examine,  and  take  extracts  from 
or  copies  of  any  muniments  of  title  in  the  pos- 
session of  the  respondents  relating  to  the  said 
messuages  or  buildings,  or  any  of  them,  a  schedule 
of  such  muniments  to  be  delivered  to  the  appli- 
cants. Let  the  applicants  be  let  into  possession 
and  into  receipt  of  the  rents  and  profits  of  the 
said  leasehold  messuages  and  buildings.  Liberty 
to  the  said  trustees  or  trustee  to  apply  to  the 
judge  in  chambers  as  to  resumption  by  the  said 
trustees  or  trustee  of  possession  of  the  said  mes- 


suages and  buildings  or  any  of  them,  and  as  to 
any  other  matter  arising  under  or  in  connection 
with  this  order.  And  let  the  applicants  pay 
to  the  respondents,  the  trustees,  their  costs  A 
and  incidental  to  this  application,  such  costs  to 
be  taxed  in  case  the  parties  differ ;  and  let  the 
respondent  Douglas  auid  his  costs  of  and  inci- 
dental to  this  application  (including  therein  the 
costs  of  the  said  summons)  to  his  security." 

Solicitors:  King,  Wigg,  and  Co.;  A.  O.EBia; 
Trouibeek  KoA.  Co.;  Harold,  Smith  tead.  Gorringe; 
L.  Saunt. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  March  15. 
(Before  Gate  and  Wright,  JJ.) 

WlOOAN  V.  GOX,  SONB,  BuCKIiET,  AND  Co.(a) 
Practice — Partners — Action  against  copartners  in 
firm  name — Judgment  against   the  firm — Exe- 
cution— Retirement  of  one  partner  before  action 
brought — Nan-liabUity  of  retired  partner  uidett 
served  with  writ — Oirder  XL  Villa.,  rr.  1,  3, 
and  8. 
In  an  action  on  promissory  notes  the  defendtailt, 
copartners,    were    sued    in    the    name  of   the 
firm,  and  the  writ  of  summons  wa*  served  ai 
the  house  of  business  of  the  firm.     Before  (ke 
plaintiff  commenced  the  action,  and  to  his  knou- 
ledge,  one  of  the  partners,  the  appellant,  reiind 
from  the  partnership.     The  retired  partner  tnu 
not  served  toith  the  terit,  he  did  not  appear  to 
the  writ,  nor  did  he  admit  he  was  a  parhur,  nor 
had  he   been  admdged  to  be  a  partner.    The 
plaintiff  obtained  judgment  againet  the  firm  by 
default. 
Held,  that  the  plaintiff  was  not  entitled  to  take  oni 
a  summons  for  an  order  to  obtain  leave  to  issue 
execution  against  such  retired  partner,  or  to  hate 
his  liability  tried  and  determined,  under  Order 
XLVIIIa.,  r.  8,  as  A«  had  not  served  him  wUk 
the   writ  of  sunvmons  in  aeeordonee   with  tks 
proviso  to  rtde  3  of  that  order. 
Appeal  from  chambers  by  S.  H.  Gifford,  one  of 
the  defendants  in  the  action,  against  an  order 
made  by  Grantham,  J.  at  chambers  affirming  the 
master's  order  jpving  the  plaintiff  leave  t»  pro- 
ceed against  the  appellant  as  being  a  membo:  of 
the  deKndant  firm. 

The  action  was  brought  against  the  defendant 
firm  by  the  plaintiff  to  recover  the  amount  of 
certain  promissory  notes  that  had  been  given  hj 
the  defendants,  to  the  plaintiff.  The  denndsnti 
were  sued  in  the  name  of  the  firm,  and  the  writ  of 
summons  was  served  at  the  defendants'  business 
place  in  accordance  with  Order  XLVIILl,  it. 
land  3. 
By  rule  1  of  this  order  it  is  provided  that: 
Any  two  or  more  persons  oUumin^,  or  bein^  limble  •• 
oo-putners,  and  cariTing  on  bomneaa  within  the  jnro- 
diction,  may  ane  or  be  sued  in  the  name  of  the  respeetiM 
firms,  if  any,  of  which  aach  persons  were  oo-partnen  s^ 
the  time  of  the  aooniiiig  of  the  cause  of  aotion.    .   .  . 

And  by  rule  3  it  is  provided  that : 

Where  persons  aie  sued  as  partners  in  the  mar 
of  their  firm  nnder  rule  (1),  the  writ  shoold  be  (errtd, 
either  npon  any  one  or  more  of  the  partners  or  at  tiie 
principal  place,  within  the  jmisdiotion,  of  the  biuuiea! 
of  the  partnership  npon  any  person  having  at  the  tiM 

(a)  Beported  by  T.  B.  BiUDawAn&,  Ea{.,  liuniMtn*iri*M. 
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WioaAH  V.  Cox,  Sons,  Bccklet,  and  Co. 
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of  aervioe  the  oontrol  or  muiagement  of  the  partnerBhip 
business  there  ;  and,  Bnbjeot  to  these  rales,  snch  service 
shall  be  deemed  good  serTice  upon  the  firm  so  sued, 
whether  any  members  thereof  are  out  of  the  jnriadiotion 
or  not,  and  no  leave  to  issae  a  writ  against  them  shall 
be  necessary  :  JE'rovided  that  in  the  case  of  a  oo-partner- 
Rhip  whioh  has  been  dissolved  to  the  knowledge  of  the 
plaintiff  before  the  commenoement  of  the  action,  the 
writ  of  sammons  shall  be  served  npon  every  person 
within  the  jnrisdiotion  sought  to  be  made  liable. 

At  the  time  when  the  promissory  notes  were 

g'yen  to  the  phiuitiff  by  the  defendant  firm,  S.  H. 
ifford,  the  appellant,  was  one  of  the  partners, 
but  before  this  action  had  been  commenced  he 
had  ceased  to  be  so,  and  this  fact  was  known  to 
the  plaintifF  before  he  instituted  proceedines. 
The  writ  was  never  served  on  the  appellant  indi- 
vidually as  a  partner  in  the  firm,  and  there  was 
no  appearance  to  the  writ  in  his  own  name,  and 
it  was  not  admitted  on  the  pleadings  that  he  was 
a  partner  in  the  firm,  nor  had  he  been  adjudged 
to  be  a  partner.  No  defence  was  delivered,  and 
in  default  thereof  judgment  was  entered  for  the 

?1aiiitiff  for  the  full  amount  claimed  and  coats, 
'he  plaintiff  then  took  out  a  sammons  for  an 
order  under  Order  XLVIIIa.,  r.  8,  for  "  liberty 
to  issue  execution,  or  otherwise  proceed  against 
S.  H.  GifFord,  as  being  a  member  of  the  firm  of 
Cox,  Sons,  Buckley,  and  Co.,  the  above  named 
defendants,  upon  the  judgment  obtained  herein." 

Order  XLVIIIa.,  r.  8,  provides  as  follows  : 
Where  a  judgment  or  order  is  against  a  firm,  ezooD- 
tion  may  issne :  (a)  against  any  property  of  the  partner- 
ship within  the  jurisdiction  ;  (b)  against  any  person  who 
has  appeared  in  his  own  name  under  rule  (5)  or  (6),  or 
who  has  admitted  on  the  pleadings  that  he  is,  or  has 
been  adjudged  to  be,  a  partner ;  (c)  against  any  person 
who  has  been  individnally  served,  as  a  partner,  with  the 
writ  of  lommons,  and  has  failed  to  appear.  If  the  party 
who  has  obtained  judgment  or  an  order  claims  to  be 
entitled  to  issne  execution  against  any  other  person  as 
being  a  member  of  the  firm,  he  may  apply  to  the  court 
or  a  judge  for  leave  to  do  so,  and  the  court  or  judge 
may  give  such  leave  if  the  liability  be  not  disputed  ;  or. 
If  such  liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined  in  any  manner 
in  which  any  issne  or  qnestion  in  an  action  may  be  tried 
and  determined.     .     .     . 

Dickens,  Q.G.  (Lindsell  with  him)  appeared  on 
behalf  of  tiie  appellant. — This  order  cannot 
stand.  The  plaintiff  has  no  right  to  an  order  to 
issue  execution  against  the  appellant  under  Order 
XLVIIIa.,  r.  8,  for  he  has  not  served  the  writ  of 
summons  on  the  appellant  in  accordance  with 
rule  3,  nor  is  the  plaintiff  entitled  to  an  order 
under  rule  8  to  have  the  issue  as  to  the  appellant's 
liability  tried  for  the  same  reason.  It  is  admitted 
ttiat  the  dissolution  of  the  partnership  was  made 
to  the  knowledge  of  the  plaintiff,  and  therefore 
the  plaintiff  should  have  served  a  writ  of  summons 
npon  him.  This  was  never  done,  therefore  it  is 
submitted  that  the  appellant  was  never  a  party 
to  the  action.  The  Legislature  has  laid  down 
specific  directions  that  where  you  wish  to  sue  a 
retired  partner  you  must  sue  him  br  name.  It  is 
submitted  that  in  rule  8  the  words  "  any  other 
person  "  mean  "  any  other  person  "  who  has  been 
served  after  the  dissolution.  [Stopped  by  the 
Court.] 

Tindal  Atkinson  for  the  respondent. — This  order 
should  be  upheld.  It  is  submitted  that  the  appel- 
lant is  a  party  to  the  action  by  reason  of  the 


issne  of  the  writ  against  the  firm ;  the  mere  fact 
of  non-service  will  not  make  the  appellant  any  less 
a  party  to  the  action.  The  judgment  that  has 
been  recovered  has  been  recovered  against  all  the 
members  of  the  firm.  In  the  case  of  the  Western 
National  Bank  of  New  York  v.  Percy,  Triana,  and 
Co.  (64  L.  T.  Rep.  N.  S.  543  ;  (1891)  1  Q.  B.  304), 
it  is  stated  by  Lmdley,  L.J.  that  if  the  partners 
of  a  firm  are  sued  in  the  name  of  a  firm  they  are 
sued  individually,  just  as  much  as  if  their  in- 
dividual names  were  set  out.  It  is  submitted  that 
rule  3  does  not  govern  rule  8 ;  these  two  rules  are 
alternative.  Rule  3  directs  you  how  to  serve  a 
retired  partner,  and  if  you  do  not  do  that  you  may, 
on  obtaming  judgment  against  the  firm,  proceed 
against  him  under  rule  8,  and  obtain  an  order  to 
issue  execution  against  him,  or  to  have  the  issue 
as  between  you  and  him  tried.  [Gate,  J. — Your 
argument  seems  to  me  to  go  to  prove  that  rule  3 
is  useless.  Wkioht,  J. — The  proviso  in  rule  3 
gives  full  effect  to  rule  8.  The  very  object  of 
these  rules  was  to  obviate  the  difficulties  thiat  had 
arisen  from  the  decisions  in  the  cases  of  Kendall 
V.  Hamilton  (39  L.  T.  Rep.  N.  S.  260;  41  L.  T.  Rep. 
N.  S.  418 ;  4  App.  Cas.  504)  and  Carribefort  and 
Co.  V.  Chapman  (67  L.  T.  Rep.  N.  S.  625 ;  19  Q.  B. 
Div.  229.)J  The  interests  of  a  retired  partner  are 
quite  sufficiently  safegiuirded  by  rule  8,  for  if  he 
denies  his  liability  he  has  the  ri^ht  to  an  order  to 
have  the  issue  tried  and  determined. 

Cave,  J. — I  am  of  opinion  that  the  order  made 
by  the  master  is  wi-ong,  and  cannot  be  upheld. 
Now  the  order  that  we  liave  to  deal  with  hero  is 
Order  XLVIIIa.,  which  deals  with  actions  by  and 
against  firms  and  persons  carryii^  on  business  in 
names  other  than  their  own.  Rule  1  provides 
that  any  two  or  more  persons  being  liable  as  co- 
partners, and  carrying  on  business  within  the 
jurisdiction,  may  sue  or  be  sued  in  the  names  of 
the  respective  nrms  of  which  such  persons  were 
copartners  at  the  time  of  the  accruing  of  the 
cause  of  action.  Then,  suppose  the  case  of  a  firm 
consisting  of  thi-ee  partners,  one  of  whom  retires, 
and  two  remain  and  continue  to  cany  on  the 
business  of  the  firm  under  the  same  name.  Is  it 
to  be  said  that  the  retired  member  is  to  be  deemed 
to  be  ]properly  served  under  rule  3  if  one  of  the 
remaining  partners,  or  the  manager  of  the  firm, 
is  served  at  the  principal  place  of  Dusiness  of  the 
firm  P  I  think  not.  Where  the  co-partnership 
has  been  dissolved  to  the  knowledge  of  the  plain- 
tiff before  the  commencement  of  the  action,  it  is 
pointed  out  in  the  proviso  to  rule  3  that  such 
service  is  not  to  be  deemed  good  service  as  against 
the  retired  partner,  but  that  the  writ  of  sammons 
must  be  served  upon  him  individually,  if  it  is 
sought  to  make  him  liable.  Before  the  rules  were 
made  allowing  actions  to  be  brought  against  firms 
in  the  firm  name,  the  plaintiff  was  obliged  to  serve 
every  person  against  whom  he  issued  his  writ, 
and  any  judgment  signed  against  one  not  served 
would  have  been  null  and  void.  But  now  rule  8 
lays  down  that,  in  certain  cases  where  a  judgment 
or  an  order  hits  been  obtained  against  a  firm, 
execution  may  issue.  Firstly,  you  may  issue 
execution  against  any  partnership  property  within 
the  jurisdiction;  secondly,  against  any  person 
who  has  appeared  in  his  own  name  under  rule 
5  or  6,  or  wno  has  admitted  on  the  pleadings  that 
he  is,  or  who  has  been  adjudged  to  oe,  a  piutner ; 
and  lastly,  against  any  person  who  has  been 
individually  served,  as  a  paitner,  with  the  writ 
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of  amnmoua,  and  has  failed  to  appear.  So  thai) 
although  you  bare  not  served  a  particolar  partner 
of  a  finn,  yet  you  may  make  him  answerable,  and 
all  this  is  quite  consistent  with  i-ule  3.  But  the 
appellant  in  this  case  does  not  come  under  any 
of  these  headings.  It  is  contended,  however,  on 
behaJf  of  the  respondent  that,  having  obtained 
judgment,  he  is  entitled  under  the  latter  part  of 
role  8  to  apply  and  obtain  leave  to  have  the 
liability  of  the  appellant  tried  and  determined 
as  being  within  the  words  "any  other  person" 
against  whom  he  claims  to  be  entitled  to  issue 
execution  as  being  a  member  of  the  firm.  I,  how- 
ever, think  that  rule  8  is  governed  by  rule  3,  and 
only  applies  where  there  has  been  no  dissolution 
of  partnership,  or,  if  there  has,  it  has  not  been  to 
the  knowledge  of  the  plaintiff.  In  this  case  the 
plaintiff,  although  he  knew  when  he  commenced 
this  action  that  the  appellant  was  no  longer  a 
member  of  the  firm,  chose  nevertheless  to  serve 
the  remaining  partners  in  their  firm  name,  and 
did  not  trouble  to  serve  the  appellant,  who  had 
retired,  individuallT.  The  plaintiff  in  a  case  like 
this,  where  he  has  knowledge  of  the  retirement  of 
one  of  the  partners,  cannot  make  that  person 
liable  unless  he  causes  the  writ  of  summonfi  to  be 
served  upon  him.  I  think,  therefore,  there  has 
been  no  proper  service  upon  the  appellant,  and 
that  the  plaintiff  is  not  entitled  to  an  order  against 
him  under  rule  8.  The  order  made  by  the  master 
and  affirmed  by  the  judge  was  wrone,  and  I  am 
of  opinion  that  this  appeal  must  be  allowed. 

Wbiqht,  J. — I  am  entirely  of  the  same  opinion. 

Appeal  allowed. 
Solicitors  for  the  appellant,  Saxton  and  Son. 
Solicitors  for  the  respondent,  Lindsay,  Green- 
field, and  Matona. 


Thursday,  April  12. 

(Before  Chableb  and  CoLLiirs,  JJ.) 

Re  Bassett's  Plastbb  Compaitt  Limited,  (o) 

Cownty  Court — Jurisdiction — Winding-up  of  com- 
pany—  Writ  of  fi.  fa.   addressed  to  sheriff — 
Gfrmpanies  {Wtnding-up)  Act  1890  (53<i^  54  Viet, 
c.  63),  sed.  1,  suh-seets.  (1)  (3)  and  (6). 
The  sheriff  of  the  county  is  not  the  proper  person 
to  levy  the  amount  of  a  debt  in  a  matter  arising 
out  of  the   County  Court  under  the  Companies 
(Winding-up)  Act  1890.     The  proper  persons  are 
the  officers  of  the  County  Court,  and  a  tDrit  of 
fi.  fa.  should  have  been  issued  under  the  circum- 
stances addressed  to  the  high  bailiff. 
This  was  a  summons  referred  by  the  judge  in 
chambers  to  the  Divisional  Court  to  set  aside  a 
writ  of  fi.  fa.  addressed  to  the  sheriff. 

A  debtor  not  having  paid  debts  due  to  a  com- 
pany in  liquidation  upon  an  order  to  pay  the 
same,  the  learned  deputy  County  Court  judge 
issued  a  writ  of  fi-fo-  addressed  to  the  sheriff  to 
levy  the  amount  of  the  debt.  The  company  was 
being  wound-up  in  the  County  Court. 

The  Companies  (Winding-up)  Act  1890  (53  &  54 
Vict.  c.  63),  sect.  1,  sub-sect.  (1),  provides  as 
follows : 

The  oonrts  having^  juTisdiotion  to  wind-up  oompanies 
in  England  and  Wales  shall  be  the  High  Conrt,  the 
Chancery  Court  of  the  Connties  Palatine  of  Lancaster 

.    (a)  Beportcd  b;  T.  £.  Bbidowatib,  Eaq.,  Barrlster-at-iiav. 


and  Dnrluun,  the  County  Conrts,  and  tb»  Stinnidw 
Coort. 

Sub-sect.  (3) : 

When  the  amomit  of  tiie  capital  of  the  eorapaay  paij 
np,  or  credited  as  paid  np,  does  not  exceed  ten  thonaaad 
poonda,  and  the  regictered  office  of  the  company  is 
ritoate  within  the  jniiadiotion  of  the  County  Cmrt 
having  joriBdiction  under  this  Act,  a  petition  to  wind-ip 
the  company,  or  to  continne  the  winding-np  of  the  con- 
pany  nnder  the  anperviaion  of  tiis  coort,  shall  be  pie- 
aented  to  that  Coonty  Court. 
Sub-sect.  (6)  : 

Every  court  having  jnrisdiotlon  under  this  Act  tv 
wfai^-np  a  company  shall  for  the  pnrpoae  of  that  jarii- 
diction  have  all  tiie  powers  of  the  High  Conrt,  ud 
every  preeoribed  officer  of  the  court  shall  perform  uy 
duties  which  an  officer  of  the  High  Conrt  may  diachaige 
by  order  of  the  judge  thereof,  or  otherwise  in  relation  to 
the  winding-up  of  a  company. 
Sect.  32: 

In  this  Act,  nnleis  the  context  otherwise  reqnini, 
"  prescribed  "  means  prescribed  by  general  roles. 

By  rule  20  (1)  of  the  Companies  (Windin^-np) 
Rules  1890,  under  the  heading  of  "  Service  anl 
Execution  of  Process :" 

It  shall  be  the  duty  of  the  high  bailiff  of  a  Comity 
Court  to  serve  such  orders,  Bummonsea,  petitioDs,  and 
notices  as  the  conrt  may  require  him  to  serve  ;  to  exec&te 
warrants  and  other  process,  to  attend  any  sittings  of  flie 
conrt  .  .  .  and  to  do  and  perform  all  such  things  as 
may  be  required  of  him  by  the  conrt. 

Dale  Hart  for  the  debtor. — The  sheriff  is  not 
the  proper  person  to  whom  the  writ  ought  to  have 
been  addressed  in  a  matter  arising  out  of  the 
winding-up  of  company  from  the  County  Court  v 
the  proper  officei-  was  the  high  bailiff,  he  is  an 
officer  of  the  County  Court,  and  the  sheriff  is 
not. 

Ashton  Cross  for  the  liquidator  of  the  company. 
— The  County  Court  has  the  same  jurisdiction  in 
the  matter  ot  the  winding-up  of  companies  as  in 
matters  of  bankruptcy.  The  Bankruptcy  Act 
1869  conferred  upon  the  County  Court  judge 
sitting  in  bankruptcy  all  the  powers  and  the 
jurisdiction  of  a  judge  of  the  Court  of  Chancery. 
The  County  Court  judge  liquidating  a  company 
has  all  the  same  powers  and  jurisdiction  of  a 
judge  of  the  High  Court,  and  therefore  he  has  the 
same  power  under  the  Companies  (Winding-np) 
Act  1890.    He  cited 

Beg.  V.  The  Judge  of  the  County  Court  at  Croydon. 
51  L.  T.  Eep.  N.  S.  102 ;  53  L.  J.  545,  Q.  B.:  13 
Q.  B.  Div.  963  ; 
Ex  parte  Reynolds  ;  Re  Barnett,  15  Q.  B.  Div.  1®. 

MacasJcie  for  the  sheriff. 

Chables,  J. — In  this  case  the  debtor  who  has 
applied  to  us  in  this  matter  must,  I  think,  succeed. 
It  has  been  contended  on  his  behalf  that  the  writ 
of  fi.  fa.  which  was  addressed  to  the  sheriff  by 
the  deputy  County  Court,  judge  to  levy  the 
amoimt  of  a  debt  was  bad  because  it  should  htm 
been  addressed  to  the  proper  officer  of  that 
court,  viz.,  the  high  bailiff.  It  is  said,  on  behalf 
of  the  liquidator,  that,  as  sect.  1,  sub-sect.  ^6)  of 
the  Companies  (Winding-up)  Act  1890  provide! 
that  eveiy  court  having  jurisdiction  shall  ban 
"  all  the  powers  of  the  High  Court,"  these  word* 
give  the  County  Court  all  the  powers  of  the  Hiei 
Court,  and  justified  this  writ  being  issued.  I  oo 
not  think  these  words  do  so.  By  sect.  32  of  the 
Act,  the  word  "  prescribed  "  m^^ns  prescribed  bj 
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the  rales  made-  mider  the  Act;  atadsah-sect.  (6) 
of  sect.  1  of  the  Act  says  that  "  every  prescribed 
officer  of  the  court  shall  perf  oi-tn  any  duties  which 
an  officer  of  the  court  may  discharge ;"  and 
rale  20  of  the  Companies  (Winding-up)  Rules 
1890  constitutes  the  high  bailiff  of  the  County 
Court  to  be  the  officer  to  execute  the  process  of 
■the  County  Court.  I  am  therefore  of  opinion 
that  the  debtor  has  succeeded  in  this  cont«ition, 
and  this  writ  issued  by  the  liquidator  must  there- 
fore be  set  aside. 

CoiiLiirs,  J. — I  am  of  the  same  opinion.  The 
liO^slature  has  given  the  County  Courts  the  same 
jurisdiction  as  the  Hi^h  Court  in  matters  of  the 
winding-up  of  compames  and  in  bankruptcy  pro- 
ceedings, but  these  matters  are  to  be  dealt  with 
by  the  County  Coui-ta  under  their  own  procedure, 
and  by  their  own  officers.  The  proper  person  to 
have  executed  this  writ  was  the  officer  of  the 
County  Court — ^the  high  bailiff.  The  writ  there- 
fore in  this  case  was  bad. 

SoUcitor  for  the  debtor,  F.  Satton,  agent  for 
-Goodricke-ClarJee,  and  Smith,  Birmingham. 

Solicitors  for  the  liquidator,  Harvey  and  Capron, 
agents  for  E.  C.  Newey,  Birmineham. 

Solicitors  for  the  sheriff,  Taylor,  Hoare,  and 
Taylor,  for  B.  C.  Heath,  Warwick. 


Wednesday,  May  9. 
(Before  Wbight  and  Collins,  JJ.) 
The  Mayos,  Aldebueit,  xmn  Busoesseb  of 
Leicesteb  (apps.)  v.  The  Chubohwabdens 

AND  GyEBSEEBS  of  THE  POOB  OF  THE  PaBIBH 

OF  Bbattmokt  Lets  and  the  Assessment 
Committee  of  the  Babbow-on-Soab  Union 
(resps.).  (a) 
Poor  rate — Sewert — Sewage  loorhs — Bateability  of 
— Beneficial   occupation — Parochial  Assessment 
Act  1836  (6  <£  7  Witt.  4,  c.  96). 
2*^  appellants  were  the  occupiers  of  a  sewage  farm 
and  worhs,  which  com,prised  a  pumping  station, 
together  with  a  "  rising  m.ain      up  which  the 
sewage  icas  forced  from  the  pumping  station  to 
tanks,  from  which  the  sewage  was  carried  to 
different  parts  of  the  farm  by  "sewage  carriers," 
and  "  effluent  culverts "  by  m,eans  of  which  the 
effluent  was  carried  through  pipes  underground 
and  discharged  into  a  natural  watercourse. 
On  behalf  of  the  appellants  it  was  contended  that 
ihey  were  not  rateable  in  respect  of  the  "  rising 
main"    "  sewage   carriers,"   and   " effluent  cul- 
verts." 
Held,  that  they  all  formed  part  of  the  sewage 
works,  and  that  the  appellants  were   therefore 
rateable  in  respect  thereof. 
This  was  an  appeal  against  a  poor  rate  for  the 
parish  of  Beaumont  Leys,  in  whicn  the  appellants 
were  rated  as  occupiers  of  a  certain  sewage  farm 
and  sewage  works  at  38002.  gross  estimated  rental 
and  33501,  rateable  value.    The  Court  of  Quarter 
Sessions  for  the  coimty  of  Leicester  dismissed  the 
appeal  subject  to  the  following  case  to  be  stated 
for  the  opinion  of  this  court : 

1.  The  appellants  are  the  urban  sanitaiy  autho- 
rity of  the  Dorough  of  Leicester,  acting  under  and 
in  pursuance  of  the  Public  Health  Act  1875,  and 
ihey  are  the  occupiers  of  a  sewage  farm,  works, 

(«)  Baponad  by  W.  H.  HoBgrAU.,  Eaq.,  Builnar«tiJ<aw. 


and  apportenanoeB  in  the  said  pariah  of  Seau- 

mont  Leys,  comprising  in  that  parish  an  area  ol 
1105a.  3r.  31p.,  of  land.  Of  this  area  100  acres 
are  the  property  of  the  appellants,  having  been 
purchased  by  them  on  the  Slst  Dec.  1886  for 
13,0372.  10».  The  lemaining  1005a.  3r.  31p.  are 
part  of  1275a.  Ir.  3p.  which  the  appellants  hold 
under  a  lease  for  thirty  years  from  Sir  B. 
Tempest  at  a  rent  of  26892.  per  annum  for  the 
whole,  being  at  the  rate  of  22.  2s.  per  acre. 

2.  The  sewage  works  in  the  said  parish  com- 
prise (1)  a  rising  main  up  which  the  sewage  is 
forced  from  a  pumping  station  of  the  appellants, 
situate  in  the  parish  of  Leicester  Abbey,  to  (2) 
tanks  upon  the  highest  point  of  the  said  farm, 
whence  it  is  distributed  by  (3)  sewage  carriers, 
consisting  of  main,  open,  and  underground 
channels,  by  means  of  which  the  sewage  is  carried 
and  delivered  on  to  any  part  of  the  sewage  farm ; 
(4)  effluent  culverts,  by  means  of  which  the  effluent 
is  carried  through  pipes  underground  and  dis- 
charged into  a  natural  watercourse. 

3.  The  appellants  have  expended  upon  the  said 
works  in  the  said  parish  a  sum  of  35,1112.,  of 
which  74272.  was  for  the  rising  main,  39612.  was 
for  effluent  culverts,  and  12,9732.  was  for  sewage 
carriers.  The  said  farm  has  been  so  acquired 
and  laid  out,  and  is  worked  by  the  appellants,  and 
the  said  sewage  works  have  been  constructed  and 
are  worked  by  the  appellants  under  and  in  pursu- 
ance of  the  Public  Health  Act  1875  in  ^e 
discharge  of  their  statutory  duty  as  the  urban 
sanitaiy  authority  of  the  borough  of  Leicester,  to 
dispose  of  the  sewage  arising  from  within  thttr 
district,  and  not  otherwise. 

4.  The  said  sewage  farm  and  works  are  used 
and  worked  by  the  appellants  as  economically  as 
possible,  but  whilst  used  for  the  statutory  pur- 
poses foresaid  are  incapable  of  yielding  any 
profit,  and  cannot  possibly  be  worked  except  at  a 
very  heavy  loss,  and  the  appellants  are  authorised 
by  the  Public  Health  Act  1875  to  levy,  and  do  levy, 
rates  to  the  amount  of  the  expenses  incuired  by 
them  for  the  working  of  the  said  sewa^  farm. 
If  the  appellants  desired  to  let  the  said  sewage 
farm  and  works  they  would  be  unable  to  find  any 
one  to  take  them,  even  at  a  nominal  rent,  whilst 
subject  to  the  stfttatorr  burden  of  the  daily 
deliverv  thereupon  of  the  Leicester  sewage,  but 
if  wholly  disconnected  from  the  sewage  system 
the  600  acres  of  pasture  on  the  said  farm  might 
be  let  for  12002.  a  year,  and  the  remainder  at  12. 
an  acre  for  agricultural  purposes. 

5.  The  appellants  contended  that  the  sewage 
works,  consisting  of  the  rising  main,  sewage 
carriers,  and  effluent  culverts,  are  sewers  within 
the  meaning  of  the  Public  Health  Act  1875,  and 
that  they  ore  not  empowered  to  become  tenants 
from  year  to  year  oi  either  the  sewage  farm  or 
the  said  works.  Further,  they  contended  that  the 
said  rising  main,  sewage  carriers,  and  effluent 
culverts  are  incapable  under  any  circumstances 
of  beneficial  occupation,  and  that  under  both 
contentions  the  rate  ought  to  be  reduced  aooord- 
ingly.  Further,  they  contended  that  they  would 
not  be  willing  and  could  not  reasonably  be 
expected  to  become  tenants  from  year  to  year  of 
the  said  sewage  farm  and  works,  and  that  they 
ought  not  to  be  rated  in  respect  of  the  same  or 
any  part  thereof.  Further,  they  contended  that 
the  said  sewage  farm  and  works  in  their  present 
use  and  conation,  being  incapable  of  beneficial 
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occapaticm,  are  not  rateable,  or,  if  rateable,  that 
the  same  ahoold  be  rated  at  the  value  for  which 
the  Bame  would  let  to  a  hypothetical  tenant  from 
year  to  year,  supposing  the  same  were  not  used  as 
part  of  the  sewage  system,  but  disconnected 
therefrom  and  used  for  agricoltural  purposes,  and 
that  the  rate  should  be  reduced  accordingly 

6.  The  respondents  contended  that  the  rnnt 
actually  paid  Dy  the  appellants  for  the  1005a.  3r. 
31p.,  together  with  reasonable  interest  calculated 

rn  the  purchase  money  of  the  100  acres,  and  upon 
outlay  on  the  said  works,  ought  to  be  ta&en 
into  consideration  in  ascertaining  uie  annual  value 
to  the  appellants  of  their  occupation  in  the  said 
parish.  That  the  appellants  being  empowered, 
under  the  Public  H^th  Act  1875  to  rent  land 
and  construct  sewage  works  thereon,  and  nse  the 
same  for  the  purpose  of  fulfilling  their  statutory 
duties  in  disposal  of  the  sewage,  cannot  be 
excluded  from  the  category  of  hypothetical 
tenants.  That  the  said  farm  and  works  are 
capable  of  beneficial  occupation,  and  are,  in  fact, 
benefit^aUy  occupied  by  tue  appellants,  who  are 
thereby  enabled  to  funll  their  statutory  duties. 
That  as  the  appellants  would  effect  a  pecuniary 
saving  by  paying  to  a  private  owner  of  the  said 
farm  and  works  a  rent  sufficiently  high  to  sup- 
port the  present  rate,  instead  of  the  rent  and 
interest  on  purchase  money  and  outlay  for  which 
they  are  now  liable,  the  assessment  is  properly 
made  upon  an  estimate  of  the  net  annual  value 
of  the  hei-editaments,  in  accordance  with  the 
Parochial  Assessment  Act.  They  contended, 
further,  that  the  case  is  governed  by  the  decision 
in  ihe  Mayor,  &c.,  of  Burton-upon-Trent  v.  Church- 
wardens, &c.,ofEgginton  (61  L.  T.  Bep.  N.  S.  368j 
24  Q.  B.  Div.  197),  and  that  the  present  rate  is 
right. 

7.  The  Court  of  Quarter  Sessions  was  of  opinion, 
and  fonnd  that,  if  the  said  sewage  farm  and  works 
were  in  the  hands  of  a  private  owner,  he  would  let, 
and  the  appellants  would  have  no  option  but  to  hire, 
the  said  farm  and  works  at  a  yearly  rent  high 
enough  to  support  the  present  rate. 

8.  If  the  court  should  be  of  opinion  that  the 
contention  of  the  appellants  is  correct,  then  the 
order  dismissing  the  said  appeal  is  to  be  reversed. 

9.  If  the  court  should  be  of  opinion  that  the 
contention  of  the  respondents  is  correct,  and  that 
the  rate  was  properly  made,  then  the  order  dis- 
missing the  appesQ  is  to  be  confirmed. 

Toller  for  the  appellants. — It  is  submitted  that 
the  pipes  or  sewers  in  the  present  case  are  the 
same  class  of  sewers  as  those  which  the  House  of 
Lords  held  to  be  not  rateable  in  London  County 
Council  V.  Chu/rchwardens,  &c.,  of  the  Pariah  of 
Erith  (69  L.  T.  Kep.  N.  S.  725 ;  (1893)  A.  C.  660). 
The  "  rising  mains  "  are  similar  to  outfall  sewers, 
the  only  difierence  being  that  in  the  former  the 
sewage  is  forced  up,  while  in  the  latter  it  flows 
down  by  gravitation.  It  is  admitted  that  the 
pumping  station  is  rateable,  as  without  it  the 
sewage  could  not  be  got  on  to  the  farm.  The 
"  sewage  carriers  "  are  sewers  within  the  meaning 
of  the  PubUc  Health  Act  1875 : 

Wheatcro/t  v.  Local  Board  of  Matloeh,  52  L.  T.  Bep. 
N.  S.  356. 
They  also  fall  therefore  within  the  exemption 
from  luting. 

Eihervngton  Smith,  for  the  respondents,  was 
not  called  upon. 


WsioHT,  J. — ^I  tbink  that  the  exem^ons  froxa 
rating  of  sewers,  which  have  been  laid  down  in 
various  cases,  cannot  be  extended  so  as  to  incbade 
those  which  we  now  have  to  deal  with.  In  the 
present  case  all  the  subject-matters  of  ibe  rates 
are  parts  of,  and  adjuncts  to,  the  sewer  works 
and  the  sewage  farm.  The  "  rising  mains ''  are 
artificial  constructions  by  means  of  which  the 
sewage  is  forced  up-hill  to  tanks  for  the  purpose  of 
there  being  dealt  with  by  chemical  and  other  pro- 
cesses ;  the  sewage  is  then  passed  into  the"  eewaee 
carriers  "  for  distribution  over  the  farm ;  and  we 
"  effluent  culverts  "  are  used  for  the  oonvenienoe 
of  the  sewage  farm  to  take  away  the  sewage  after 
it  has  passed  through  or  over  the  land.  Ko  part 
of  these  works  is  an  ordinary  sewer,  and  tberefore, 
in  my  opinion,  the  whole  is  liable  to  be  rated. 

Collins,  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  that  the  whole  of  these  works  are  for 
the  benefit  of  those  who  occupy  the  sewage  farm. 
But  it  has  been  objected  tnat  some  pordons, 
namely,  the  rising  mains,  sewage  carriers,  and 
effluent  culverts,  are  not  the  subject-mattcors  of 
rates.  That  argument  was  rested  on  the  ground 
that  these  were  sewers  properly  so  called.  Bnt  I 
think  that  looking  at  the  case  broadly,  this  system 
is  the  subject-matter  of  beneficial  occupation,  and 
we  cannot  sever  the  various  parts,  and  say  that 
they  are  to  be  differently  treated.  AH  the  par- 
ticular matters,  in  this  case,  are  parts  of  one 
system,  and  therefore  liable  to  be  rated.  This 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed 

Solicitors  for  the  appellants,  Field,  Roecoe,  and 
Co.,  for  John  Storey,  Town  Clerk,  Leicester. 

Solicitors  for  the  respondents.  Dean  and  Hands, 
Loughborough. 

Saturday,  Ifarch  3. 
(Before  Mathbw  and  Cats,  JJ.) 
The  Attoknbt-Gbneba.l  «.  Dodd.  (a) 
Inland  Revenue — Voluntary  teitlement  cf  hmd — 
Truetfor  sale — No  actual  taU  of  land — lAabiUiy 
of  property  to  account  stamp  duty — Customs  and 
Inland  Revenue  Act  1881  (44  Viet.  e.  121,  s.  38, 
sub-sect.  2  (c) ;    Customs  and  Inland  Revenue 
ilc«1889(52  Viet.  c.l),s.  11. 

Where  freehold  property,  pasting  under  a  voluntary 
settlement  which  contavns  a  trust  ^or  sale,  istoM 
considered  inequity  as  converted  into  money,  it  is 
liable  as  personal  property  to  account  stamp  duty 
under  ihe  provisions  of  sect.  38,  sub-sect.  2  (e)  of 
the  Customs  and  Inland  Ji«v«nti«  Act  1881. 

By  a  post-nuptial  settlement,  mode  in  the  ordinary 
form,  for  carrying  out  conversion,  land  teas  as- 
signed by  the  husband  to  trtutees  upon  trust  thai 
they  should,  on  the  request  in  writing  of  the  hut- 
band  and  wife  or  the  survivor  of  them,  and  after 
the  death  of  the  survivor  at  their  discretion,  sefl 
the  property  and  hold  the  moneys  arising  from 
such  sale  upon  certain  trusts.  The  hu^and  died, 
leaving  hts  wife  and  children  surviving.  No 
request  was  made  for  sale,  and  no  tale  had 
actiuxlly  talcen  place. 

Held,  that,  although  no  request  toat  made  for  the 
tale  of  the  property,  6y  reason  of  the  trust  for 
sale,  the  land  was  to  be  considered  as  conreiisd 
into  money,  and  was  liable  to  VMCOunt  stoM{> 

(«)  Reported  by  W.  "W.  QBE,  K»q.,  Barrister  st-L*«. 
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duty  a$  personal  property  paenng  under  the 
tetUement. 

Infobuation  by  the  Attorney-General  on  behalf 
of  Her  Majesty. 

By  an  indenture  dated  the  22nd  May  1885,  and 
made  between  Charles  Greenwood  of  the  first  part, 
Jane  Greenwood,  wife  of  the  said  Charles  Green- 
wood, of  the  second  part,  and  the  defendant 
Francis  Dodd  and  John  Curtler  (since  deceased) 
of  the  third  part,  reciting  that  by  an  indenture  of 
eTen  date  with  and  executed  before  the  now 
stating  indenture,  and  made  between  the  same 
'  parties,  the  said  Charles  Greenwood  had  assigned 
certain  freehold  hereditaments  situate  in  the 
county  of  Glamorgan,  and  therein  particularly 
described,  to  the  use  of  the  said  Francis  Dodd  and 
John  Curtler,  their  heirs  and  assigns,  upon  the 
trusts  and  with  and  subject  to  the  powers  and 
proTisions  therein  declared  and  contained  con- 
cerning the  same.  And  that  it  was  thereby 
declared  that  the  said  Francis  Dodd  and  John 
Curtler,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  or  other  the 
trustees  or  trustee  for  the  time  being  of  the  now 
reciting  indenture  should,  at  the  request  or  at  the 
discretion  therein  mentioned,  sell  the  said  freehold 
premises  in  manner  therein  mentioned,  and  should 
hold  the  moneys  arising  from  any  such  sale  upon 
the  trusts  and  with  and  subject  to  the  powei-s  and 
provisions  declared  and  contained  concerning  the 
same  in  an  indenture  of  even  date  therein  referred 
to,  meaning  the  now  stating  indenture,  and  should 
pay  the  rents  and  profits  of  the  said  premises, 
until  the  same  respectively  should  be  sold,  to  the 
said  Charles  Greenwood  or  his  assigns  during  his 
life,  and  after  his  death  to  the  said  Jane  Greenwood 
daring  her  life  for  her  separate  use,  and  without 
power  of  anticipation,  and  after  the  death  of  the 
survivor  of  the  said  Charles  Greenwood  and  Jane 
Greenwood  should  hold  the  rents  and  profits  of 
the  said  hereditaments  until  the  same  should  be 
sold  upon  the  trusts  and  subject  to  the  provisions 
declared  and  contained  concerning  the  same 
respectively  in  the  said  indenture  of  even  date 
therewith  meaning  the  now  stating  indenture. 

By  the  indenture  it  was  witnessed  that,  in  con- 
sideration of  the  natural  love  and  affection  of  the 
said  Ghai-les  Greenwood  for  his  wife  and  his 
children,  it  was  thereby  agreed  and  declared  that 
the  said  tmstees  and  the  survivor  of  them,  or  other 
trustees  or  trustee  for  the  time  being,  should  stand 
possessed  of  the  residuary  or  net  moneys  to  arise 
from  the  sale  under  the  said  trust  for  sale,  upon 
trust  that  the  said  trustees  should,  with  the  consent 
in  writing  of  the  said  Charles  Greenwood  and 
Jane  Greenwood  or  the  survivor  of  them,  and 
after  the  death  of  the  survivor  of  them  at  the  dis- 
cretion of  the  said  trustees,  invest  the  same  and 
pay  the  income  arising  from  the  said  residuary  or 
net  moneys  to  the  husband  and  his  assigns  for  his 
life,  and  after  his  death  to  the  wife  during  her 
life,  and  after  the  death  of  the  survivor  of  them 
to  the  children  as  therein  specified ;  and  it  was 
thereby  agreed  and  declared  that  the  said 
trustees  should  pay  and  apply  the  net  profits  of 
the  said  hereditaments  until  the  same  should  be 
sold,  or  of  the  unsold  pai-t  thereof  for  the  time 
being  to  the  person  or  persons  and  for  the  pur- 
poses for  which  the  income  of  the  investments 
thereinbefore  directed  to  be  made  of  the  net 
moneys  to  arise  from  the  sale  thereof  would  be 


ayable  or  applicable  if  such  sale  and  iuTestment 
~  been  actually  made. 

The  said  Charles  Greenwood  died  on  the 
5th  Sept.  1887,  leaving  his  wife  Jane  Greenwood 
and  six  children  him  surviving. 

No  actual  sale  of  the  hereditaments  mentioned 
in  the  said  indenture  of  the  22nd  May  1885  has  yet 
taken  place. 

Application  has  been  made  on  behalf  of  Her 
Majesty's  Commissioners  of  Inland  Revenue  to 
the  defendant  as  the  surviving  trustee  of  the 
voluntary  settlement  made  by  the  indenture  of  the 
22nd  May  1885,  under  the  provisions  of  44  Vict.  c. 
12,  8.  38,  sub-sect.  2  (c),  for  account  stamp  duty  in 
respect  of  the  property  passing  under  the  said 
settlement  as  being  personal  or  movable  property 
by  virtue  of  the  trust  for  conversion  In  the  said 
indenture  mentioned,  bat  the  defendant  has  refused 
and  refuses  to  pay  such  duty  on  the  ground  that, 
as  he  contends,  the  said  property  is  not  personal 
property  within  the  meaning  of  sect.  38  of  the 
Customs  and  Inland  Bevenue  Act  1881,  but  the 
informant  charges  that  such  contention  of  the 
defendant  is  not  well  founded. 

The  informant,  on  behalf  of  Her  Majesty, 
prayed  that  it  might  be  declared  that  the  here- 
ditajnents  and  property  passing  under  the  inden- 
ture of  voluntary  settlement  dated  the  22nd  May 
1885,  are  and  were  at  the  death  of  the  said 
Charles  Greenwood  personal  or  movable  property 
within  the  meaning  of  sect  38,  sub-sect.  2  (c)  oi 
the  Customs  and  Inland  Revenue  Act  1881,  an 
account  whereof  ought  to  have  been  delivered  by 
the  defendant  as  trustee  of  the  settlement  pur- 
suant to  sect.  39  of  the  Act,  and  that  account  daty 
was  and  is  payable  by  the  defendant  on  snoh 
property  according  to  the  value  thereof;  and 
that  an  account  might  be  directed  to  ascertain  the 
amount  of  the  duty  so  payable,  together  with 
interest  at  5  per  cent,  per  annum,  and  that  the 
defendant  may  be  oi-dered  to  pay  the  same. 

The  Customs  and  Inland  Revenue  Act  1881 
provides ; 

Seat.  38  (1).  Stamp  duties  ahall  be  charged  and  paid 
on  aooounts  delivered  of  the  personal  or  movable  proper^ 
to  be  inclnded  therein  according  to  the  valne  thereof. 

(2)  The  personal  or  movable  property  to  be  inclnded 
in  an  aooonnt  shall  be  property  of  the  following  deiorip- 
tiona,  namely, 

(cj  Any  property  pasaiiig  onder  any  past  or  fatore 
Tolnntary  settlement  made  by  any  person  dying  on  or 
after  snoh  day  by  deed  or  any  other  instroment  not 
taking  effect  as  a  will,  whereby  an  interest  in  snoh  pro- 
perty for  life  or  any  other  period  determinable  by 
reference  to  death  is  reserved  either  expressly  or  by 
implication  to  the  settlor,  or  whereby  the  settlor  may 
have  reserved  to  himself  the  right,  by  the  exercise  of  any 
power,  to  restore  to  himself  or  to  reclaim  the  absolute 
interest  in  snoh  property. 

By  the  Customs  and  Inland  Bevenue  Act  1889 
it  is  provided : 

Sect.  11  (1).  Sab-seot  2  of  sect.  38  of  the  Cnstoms  and 
Inland  Bevenne  Act  1881  is  hereby  amended  as  follows  : 

The  description  of  property  marked  (c)  shall  be  con- 
stmed  as  if  the  expression  "  volnntary  settlement " 
inclnded  any  trust,  whether  expressed  in  writing  or 
otherwise,  in  favoni  of  a  volunteer,  and,  if  contained  in 
a  deed  or  other  instrument  effecting  the  settlement, 
whether  such  deed  or  other  instrument  was  made  for 
valuable  consideration  or  not  as  between  the  settlor  and 
any  other  person,  and  as  if  the  expression"  such  property," 
wherever  the  same  ooonrs,  included  the  proceeds  of  sale 
thereof. 
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Sir  John  Righy  (S.'O.)  and ,  Vaughan  Bawhiua  . 
for  the  Crown.T^This  was  an  ordinary  Bettlement 
of  land  a8  money,  which  converted  the  land  in 
equity  into  money  as  from  the  date  of  the  deed, 
though  the  actued  conversion  by  sale  of  the  land 
mittht  be  delayed  for  an^  length  of  time.  The 
time  of  the  sale  is  not  so  important  as  the  nature 
of  the  trusts  imposed  upon  the  trustees,  and  the 
effect  here  was  that  the  land  was  made  money  for 
all  purposes,  including  that  of  probate  dul^.  The 
words  inserted  in  the  deed  that  this  land  was  to 
be  sold  "  at  the  request "  therein  mentioned  might 
show  that  that  had  a  retarding  effect  on  the  sale, 
but  if  the  sale  was  to  take  place  ultimately,  there- 
upon it  is  a  conversion  in  equity,  though  not  in 
fact.  If  there  had  been  a  conversion  in  fact ;  if 
the  land  had  been  actually  sold  and  the  moneys 
received  and  invested,  then  the  question  coiUd  not 
have  arisen.  The  real  point  thei'efore  is,  when 
this  property  was  converted.  We  say  it  was 
converted  when  the  direction  for  sale  was  given : 

Thornton  r.  Hawley,  10  Ve8.  129. 

That  case  was  with  reference  to  the  converse  case 
of  a  conversion  of  money  into  land,  but  the  same 
principles  are  applicable  to  both  classes.  That 
case  also  shows  that  the  words  "  at  the  request  " 
make  no  difEei-ence,  and  are  the  ordinary  incidents 
of  a  settlement  of  this  kind,  and  that  the  conver- 
sion here  was  an  absolute  and  not  a  conditional 
^ne.  Light  is  thrown  on  the  subject  in  Davidson's 
Precedents,  vol.  3,  p.  43  (2nd  edit.).  He  says  there 
that  "through  the  artifice  of  a  trust  for  sale  and 
declaration  of  ti-u^ts  of  the  proceeds,  land  is  often 
the  subject  of  a  settlement  which  for  most  pur- 
poses must  be  classed  with  money  settlements," 
and  at  p.  3  of  the  same  volume  he  deals  with 
settlements  of  personal  estate  and  settlements  of 
real  estate,  and  the  terms  of  this  deed  are  identical 
terms  witii  those  in  Davidson's  Precedent  for 
carrying  out  conversion.  I  refer  to  these  passages 
in  Davidson  for  the  purpose  of  showing  that  there 
is  -nothing  special  in  this  case,  and  that  the  use  of 
the  word  "  request "  is  common  form.  The  same 
seneral  principles  as  to  conversion  are  laid  down 
in  Wrightson  v.  Maeaulay  (4  Hare,  487),  Leeh- 
mere  v.  Earl  of  Carlisle  (3  P.  Wms.  219), 
and  the  many  other  cases  which  are  collected 
in  the  notes  to  the  case  of  Fletcher  t.  Athhumer 
(1  White  &  Tudor  L.  0.  968,  6th  edit.).  Those 
cases  also  show  that  the  word  "  request "  does 
not  prevent  the  doctrine  from  applying.  So 
in  the  case  of  Clarke  v.  Franklin  (4  K.  &  J. 
257)  it  was  held  that  notwithstanding  the  trust 
was  not  to  arise  until  after  the  settlor's  death, 
the  property  was  immediately  converted  upon 
the  execution  of  the  deed,  and  the  land  was  taken 
as  personalty  though  it  was  not  converted  until 
after  the  settlor's  death.  The  case  of  Be  Taylor's 
Settlement  (9  Hare,  596)  is  an  instance  of  a  con- 
trary construction,  where  the  court  considered  that 
there  was  no  conversion.  It  was  there  held  that 
as  a  matter  of  fact  there  was  no  sale  under  the 
direction  to  sell,  and  also  that  upon  the  construc- 
tion of  that  settiement  actual  sale  might  or 
might  not  take  place,  and  the  case  was  made  to 
depend  on  this.  The  case  differs  totally  from  the 
other  cases  we  have  referred  to,  and  the  real 
reason  of  that  decision  is  stated  thus  in  the  head- 
note  :  "  That  the  estate  having  been  real  when 
settled,  it  was  not  meant  by  the  settlement  that  it 
should  become  personal  unless  the  husband  and 


wife  requested  it  to  be  sold."  This  case  Aom 
that  though  the  words  "upon  request "  may  he  t 
condition  precedent,  yet  if  there  be  a  trost  to 
sell,  whether  that  request  is  made  or  not,  it  alien 
the  matter  altogether.  So  In  the  Goods  of  Gva 
(9  P.  Div.  242),  it  was  held  that  where  fceehoU 
property  is  by  the  doctrine  of  equitable  oonver- 
sion  to  be  considered  as  personalty,  it  is  liable  to 
probate  and  legacy  duty.  A  similar  decision  mi 
arrived  at  in  the  case  of  The  Attomey-Oeneral  v. 
The  Marquis  of  Ailesbury  (58  L.  T.  Bep.  N.  S. 
192 ;  12  App.  Cas.  672),  in  which  Lord  Macnaghta 
gives  a  useful  summary  of  the  law  on  the  sab- 
jeot :  (12  App.  Cas.  at  pp.  696,  697.)  There  ia  also 
the  decision  of  Hall,  V.C.,  in  James  v.  CcufU  [33 
L.  T.  Bep.  I^.  S.  665),  which  iUustratee  the  same 
principle  as  to  conversion  of  land  into  money. 
Coming  to  the  words  of  the  Act,  this  property 
clearly  comes  within  sect.  38,  sub-sect.  2  (e)  of  the 
Act  CO.  1881,  as  amended  by  sect.  11  of  the  Act  cf 
1889.  Here  we  have  the  proceeds  of  the  land 
brought  in,  and  we  get  a  voluntary  trust;  the 
children  of  the  marriage  are  volunteers  unless 
they  come  within  the  marriage  consideration, 
that  is,  unless  the  settlement  be  a  marria^ 
settlement  in  the  ordinary  sense.  There  can  he 
no  doubt  the  "  property "  is  to  include  tiie  pro- 
ceeds of  the  sale  of  property,  but  of  property 
which  passed  under  a  trust,  and  this  is  property 
passii^  under  a  trust.  It  was  land  of  the  sutler; 
it  ceased  to  be  his  land  and  became  his  personal 
estate,  and  it  was  personal  estate  settled  by 
voluntary  settlement.  It  is  therefore  within  tlw 
fiscal  obligation  of  these  sections,  according  to 
the  decision  Jn  the  Goods  of  Gunn  {vin  sup.),  and 
is  liable  to  this  account  stamp  duty. 

Herbert  Seed,  Q.C.  [ClaveU  Salter  with  him)  for 
the  defendant. — Two  points  arise  here.  It  i« 
necessary  to  see  from  the  construction  of  the 
deeds  whether  there  was  a  conversion  such  as 
could  make  this  estate  personal  or  movable  pro- 
perty, and,  if  so,  whether  the  case  comes  within 
the  section  for  fiscal  purposes.  As  to  the  first 
point,  I  submit  the  trust  for  sale  was  on  a  con- 
tingency, namely,  the  previous  request,  and  it  by 
no  means  follows  that  in  cases  of  this  kind  there 
is  an  out  and  out  conversion.  You  must  consider 
the  whole  instrument,  and  here  the  words  are 
"  shall  at  the  request  in  writing "  sell  the  prs- 
perty,  and  the  whole  deed  contemplates  that  the 
sale  shall  take  place  only  after  such  request 
[Mathew,  J. — On  the  whole  document  the  ulti- 
mate sale  is  contemplated.]  No  sale  is  neceasaiy 
to  cai-ry  out  the  objects  of  the  settlement,  ta. 
Dairies  v.  Goodhew  (6  Sim.  585),  where  in  a  marriage 
settiement  there  was  a  provision  that  money 
should,  with  the  consent  of  the  husband  and  wife, 
and  not  without,  be  laid  out  in.  the  purchase  of 
land,  and  where  no  such  consent  was  given,  it  mc 
held  that  there  was  no  conversion.  The  words 
in  that  case  "and  not  without"  can  make 
no  difference  between  that  case  and  the  present 
where  the  meaning  is  the  some.  The  qnestioB 
now  is,  whether  the  property  passing  by  uiis  con- 
veyance was  personal  or  movabis  property,  and  it  is 
sufficient  for  me  to  show  that  the  sale  contem- 
plated was,  at  all  events  during  the  lives  of  the 
tenants  for  life,  contingent  on  their  requir- 
ing the  property  to  be  sold.  The  moment  te 
Bettlement  was  executed  the  property  ceased  to  be 
the  property  of  the  settlor,  and  if  an  ultimate 
conversion  is  intended  then  it  cannot  be  said  to 
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Im  peraonal  property  paaeing  nnder  tke  aerttle- 
ment.  On  the  second  branch  of  the  caee,  the  case 
of  i2e  the  Chad*  of  Gmnn  (m&t  aup.)  has  been 
referred  to.  There  all  that  was  decided  was  that 
where  property  ia  to  be  considered  as  personalty 
it  ia  Uable  to  probate  duty.  The  question  there 
did  not  arise  under  this  section,  and  that  deci- 
edon  cannot  be  a  guide  to  the  construction  of 
this  section,  and  can  hardly  be  considered  as  an 
anthority  for  the  general  proposition  that,  where 
there  is  a  trust  for  conversion  it  is  a  trust  for  con- 
version in  view  of  these  Customs  Acts,  and  that  a 
conversion  takes  place  for  fiscal  purposes.  Be 
De  Lancey'i  Sueeeation  (L.  Bep.  6  Ex.  102), 
reported  as  The  Commieaioners  of  Inland 
Bevenwe  y.Be  Laneey  (22  L.  T.  Bep.  N.  S.  239),  is 
an  authority  for  the  contrary  view.  [Cavk,  J. 
referred  to  The  Attomey-Oenertd  v.  Lomas,  29  L.  T. 
Bep.  N.  S.  749 ;.L.  Bep.  9  Ex.  29.]  In  De  Lancey's 
ease  {ubi  sup.)  reference  was  made  in  the  judgment 
of  Bovill,  G.J.  to  the  case  of  The  Attorney -Qeneral 
▼.  BmiKning  (3  L.  T.  Bep.  N.  8.  36;  8  H.  of  L. 
Caa.  248),  where  the  effect  of  a  contract  by  a 
deceased  person  to  sell  real  estate  was  considered, 
and  where  the  Court  of  Exchequer  held  that  pro- 
bate duty  was  not  payable,  and  although  the  judg- 
ment iu  that  case  was  reversed  bv  the  House  of 
Lords,  it  was  upon  a  ground  which  did  not  affect 
this  point.  Beterence  was  also  there  made  to  the 
case  of  Maiaon  v.  Bwift  (8  Beav.  368),  which  was  a 
decision  of  Lord  Langdale,  and  the  case  was 
appi-oved  of ;  but  opposed  to  this,  in  the  case  of 
The  Attorney -General  v.  Marmxia  of  Aileabtiry 
{ubi  8«p.)  Mataon  v.  Swift  was  doubted.  In  The 
Attorney -Qeneral  v.  Marquia  of  Aileabury  (ubi 
tup.).  Be  Laneey'a  eaae  (ubi  aup.)',  thoii^h  referred 
to  in  the  argument,  was  not  referred  to  in  the 
judgment,  so  that  that  case  remains  where  it  was. 
The  property  here  was  not,  within  the  meaning  of 
the  38th  section,  personal  property  passing  under 
a  settlement,  which  means  property  which  was 
personal,  and  which  as  such  passes  under  the 
settlement.  Judgment  ought  therefore  to  be  for 
the  defendant. 

Mathew,  J. — Three  questions  are  raised  in 
this  case,  firstly,  that  there  was  a  conversion  of 
the  i>roperty  from  realty  to  personalty ;  secondly, 
that  if  there  was  a  conversion  it  was  a  conversion 
for  specific  purposes  as  well  as  for  the  purpose  of 
the  settlement  in  question;  and  lastly,  that, 
assuming  there  was  a  conversion,  the  terms  of  the 
Act  brought  it  within  the  fiscal  obligation.  On 
the  first  point  we  find  two  deeds ;  the  property 
dealt  with  by  the  deeds  realty ;  the  main  object  of 
the  deeds  not  to  settle  an  estate  but  to  provide 
for  children  referred  to  in  one  of  the  deeds ;  and 
every  clause  in  both  deeds  contemplates  the 
acquiring  of  land  as  realty  which  shall  be  treated 
as  realty,  but  that  further  the  time  shall  come 
when  it  shall  be  converted  into  personalty,  and 
when  so  converted,  on  failure  of  the  objects  of  the 
trust,  shall  remain  personalty  and  be  dealt  with 
as  personalty.  In  these  cases  we  must  look  at  the 
reu  character  of  the  transaction,  and  it  seems  to 
me  that,  having  regard  to  the  two  deeds,  we  must 
treat  this,  so  far  as  it  has  been  accomplished,  as  a 
dealing  with  this  land  as  an  investment  so  long 
as  it  remains  land,  and  as  a  dealing  with  the 
proceeds  of  sale  subsequently  in  a  similar  manner. 
But  it  is  said  that  we  should  attend  to  the  lan- 
guage of  these  particular  deeds,  and  that  the 
power  of  sale  according  to  the  first  of  the  two 


deeds  is  subject  to  this,  that  it  shall  be  «zereised 
at  the  request  of  tiie  husband  and  wife,  or  the 
survivor  of  them,  and  in  the  event  of  no  request^ 
subeequently  at   the  discretion  of  the  tmstees. 
It  was  said  for  the  defendant  that  this  otearly 
made  the  conversion  not  imperative,  but  contin* 
gent  and  discretionary,  and  therefore  that  no  con- 
version had  taken  place.    But  we  have  authori- 
ties upon  the  subject,  and  these  appear  to  me  to 
go  to  this:    that  clauses  of  that  sort  are  only 
mtended  to  give  directions  as  to  the  time  and  cir- 
cumstances under  which  the  sale  ia  to  take  plaoe^ 
but  do  not  indicate  that  the  sale  most  not  tdce 
place  ultimately,  or  that  the  property  shall  not  be 
dealt  with  as  if  the  sale  had  taken  place.    In 
Thornton  v.  Hatoley  (ubi  aup.)  no  doubt  tliere  was  a 
direction  that  the  sale  should  take  place  with  all  con- 
venient speed,  but  there  was  inserted  the  sale  condi- 
tion, as  it  has  been  called,  that  it  should  be  at  the 
request  of  the  persons  mentioned  in  the  deed,  and 
it  was  there  held  that  that  did  not  prevent  con- 
version, and  the  clause  in  question  was  construed 
as  a  power  to  cell  on  the  trustees  to  act,  uid  not 
to  make  the  sale  conditional  on  the  consent  of 
the  persons  named.      That  case  is  followed  by 
Wrightaon  v.  Maeaulay  (ubi  aup.),  and  the  same 
principle  is  indicated  in  the  other  cases  that  have 
been  referred  to.    The  Solicitor-General  very  pro- 
perly brought  to  our  attention  a  case  that  might 
be  relied  upon  by  the  other  side,  the  case  of  Be 
Taylor'a  Settlemmt  (ubi  sitp.).    There  it  was  held 
that  no  conversion  had  taken  place,  for  reasons 
which  ore  plainly  indicated  in  the  judgment.  The 
sale  in  that  case  was  to  take  place  during  the  life- 
time of  the  husband  and  wife,  and  there  was  no 
provision  that  any  sale  should  take  place  subse- 
quently, and  the  ultimate  destination  of  the  pro- 
perty, if  no  sale  took  place,  treated  it  as  r«ilty 
and  not  as  personalty.   Therefore  it  was  said  that 
there  was  no  out  and  out  conversion.  That  clearly 
distinguishes  that  case  from  the  present   one, 
where  the  indication  of  an  out  and  out  conversion 
appears  from  the  deeds,  namely,  that  the  property 
is  ultimately  dealt  with  as  personalty,  and  the 
last  word  about  it  is  that  it  shall  be  personalty 
and   not   realty.    Then   a  second  question  was 
raised,  whether,    assuming    that    in    equity   we 
regard,  and  are  bound  to  regard,  this  property  as 
converted,  it  was  converted  for  fiscal  purposes. 
On  the  one  hand  our  attention  was  called  to  the 
case  of  In  the  Cfooda  of  Gunn  (ubi  aup.),  where 
land  dealt  with  by  will  and  directed  to  be  con- 
verted was  treated  as  subject  to  probate  duty.    It 
was  said  that  that  authority  was  recognised  and 
sanctioned  in  the  case  of  The  Attorney-General  y. 
The  Marquia  of  Aileabury  (ubi  aup.).    Our  atten- 
tion was  specially  called  to  the  observations  of 
Lord  Macnaghten  in  that  case  (12  App.  Cas.,  at 
p.  695),  and  unquestionably  the  property  there, 
regarded  as  money,  although  at  common  law  it 
might  be  regarded  as  land,  is  treated  as  subject 
to  fiscal  obligation  as  if  it  were  money.   Mr.  Beed 
called  our  attention  to  the  case  of  De  Laneey'a 
Succeaaion  (ubi  aup.).     That  unquestionably  was  a 
judgment  of  the  Exchequer  Chamber,    and  it 
would  be  an  authority  in  his  favour  if  we  were 
bound  to  act  upon  it ;  but  it  is  qualified  by  the 
decision  in  the  case  of  The  Attorney-General  v. 
Lomaa  (ubi  «t(p.),  and  is  certainly  inconsistent 
with  the  judgment  of  Lord  Macnaghten  in  The 
Attorney-General  v.   Marquia   of  Aileabury   (ubi 
aup.),  which  appeared  to  receive  the  sanction  of 
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the  other  law  lords  present.  I  cannot  myself  see 
-why  in  principle  any  such  dlBtinction  should  be 
drawn  as  is  suggested  by  the  case  of  De  Lancey'a 
^ueceanon  (uhi  sup.).  For  all  purposes  land  oon- 
Terted  into  money  is  to  be  treated  as  money, 
either  for  the  purposes  of  a  settlement  or  for 
fiscal  purposes,  and  upon  the  ground  that  equity — 
and  now  the  law,  which  follows  equity — regards 
the  land  as  money.  Then  the  third  point  was 
whether  the  section  of  the  Act  applied,  and  really 
it  is  onlT  necessary,  assuming  conversion  to  have 
taken  place,  to  look  at  the  Act  to  see  that  it  does 
apply.  I  see  no  reason  to  doubt  that  sect.  38, 
sub-sect.  2  (c)  applies  to  property  of  this  descrip- 
tion. My  judgment  therefore  must  be  for  the 
■Orown. 

Cave,  J. — I  agree  with  the  judgment  that  has 
been  deliyered,  and  for  the  reasons  given. 

Judgment  for  the  Crovm. 

Solicitor  for  the  Orown,  The  Solicitor  of  Inland 
Revenue. 

Solicitor  for  the  defendant,  C.  J.  BMUjlinaon, 


April  7  and  14. 
(Before  "Wiluj,  J.) 
Weqg-Peossbb  «.  Evans,  (a) 
Merger — Joint    contract — Cheque    given    by    one 
joint  contractor — Judgment  on  cheque — Merger 
of  right  of  action  on  the  joint  contract. 
Judgment  obtained  on  a  cheque  given  by  one  of  two 
joint  guarantors  for  the  debt  due  under  the  joint 
guarantee  does  not  operate  as  a  merger  of  the 
cause  of  Action   on  the  guarantee  against   the 
other  guarantor. 
Action  tried  by  Wills,  J.  without  a  jury,  as   a 
"  short  cause"  under  Order  XIV. 

The  action  was  brought  to  recover  a  sum  of 
1792.  alleged  to  be  due  under  a  guarantee  given 
by  the  defendant  on  the  27th  Jan.  1890. 

The  guarantee  was  addressed  to  the  plaintiff's 
agents,  and  was  as  follows : 

Haywood  Lodg^e  Farm. — I  hereby  apree  to  beoome 
joist  Becnrity  with  Mr.  John  Thomas,  of  Market-street, 
Pontypridd,  for  the  due  payment  of  the  rent  (3851  per 
annum)  of  the  above  farm  by  Mr.  Thomas  Williams, 
of  the   Bridgend   Hotel,   Pontypridd. — (Signed)   John 

EVAMS. 

Four  days  previously,  namely,  on  the  23rd  Jan. 
1890,  a  document  in  identical  terms  was  signed 
by  Mr.  John  Thomas,  in  which  he  agreed  to 
become  joint  security  with  Mr.  John  Evans  for 
the  due  payment  of  the  rent  of  the  above  farm. 

The  half-year's  rent  of  the  farm  due  on  the 
2nd  Feb.  1893  being  unpaid,  application  was 
made  by  the  plaintiff  to  Mr.  John  Thomas  for 
payment  of  the  same  under  the  guarantee. 

In  answer  to  such  application  Mr.  John  Thomas 

fave  his  cheque  to  the  plaintiff  for  1792. 17«.  6d., 
at  this   cheque    was  returned  to  the  plaintiff 
marked  "  refer  to  drawer." 

The  plaintiff  thereupon  commenced  an  action 
against  Mr.  John  Thomas  upon  the  said  cheque 
to  recover  the  amount  thereof,  and  the  plaintiff 
in  Aug.  1898  recovered  judgment  for  the  amount 
of  the  cheque. 

Execution  had  been  issued  upon  this  judgment, 
but  it  was  unproductive. 

(a)  Beported  by  W.  W.  Obb,  E«q.,  BaniBter-at-l4kw. 


The  plaintiff  then  commenced  the  present  action 
upon  the  enarantee  against  Mr.  John  Evans,  and 
the_  question  now  was,  whether  the  plaintiff  wi» 
entitled  to  maintain  such  action. 

J.  E.  Bankes  for  the  defendant. — The  plaintiff 
is  not  entitled  to  maintain  this  action.  Assuming 
this  to  be  a  joint  guarantee,  the  right  of  action 
against  the  present  defendant  is  extinguished  I7 
reason  of  the  judgment  recovered  on  the  cheque 
given  by  one  of  the  two  joint  guarantors  for  the 
joint  debt.  This  is  clearly  shown  by  the  judg- 
ment of  the  court  in  Cambefort  v.  Chamian  (57 
L.  T.  Eep.  N.  S.  626  ;  19  Q.  B.  Div.  229),  a  case 
which  is  on  all-fours  with  this.  There  it  was 
held  that  an  unsatisfied  judgment  against  one 
joint  contractor  on  a  bill  of  exchange  given  by  him 
alone  for  the  joint  debt  was  a  \»i  to  an  action 
against  the  other  joint  contractor  on  the  original 
contract.  That  case  is  precisely  the  same  as  the 
present,  and  is  undistinguishable  from  it,  as  here 
a  cheque  has  been  given  by  one  of  two  joint 
guarantors  for  the  joint  debt,  and  judgment  has 
been  recovered  on  that  cheque,  and  according  to 
Cambefort  v.  Chapman  (ubt  sup.)  the  judgment 
so  recovered  extinguishes  the  cause  of  action  on 
the  guarantee. 

A.  T.  Lawrence  for  the  plaintiff. — The  case  of 
Cambefort  v.  Chapman  {ubi  sup.)  does  not  con- 
clude this  case.  There  the  defendant  Chapman 
was  in  fact  jointly  liable  on  the  original  cause  of 
action,  and  it  subsequently  happened  thattbe 
vendor  of  the  goods,  which  were  the  subject- 
matter  of  the  action,  obtained  an  acceptance  from 
the  other  partner  who  was  jointly  liable,  and  got 
judgment  on  this  acceptance,  and  it  was  held  that 
the  judgment  on  that  security  had  merged  the 
cause  of  action  against  the  other  partner  because 
they  were  originally  joint  debtors.  Here  it  is  not 
clear  that  the  guarantee  was  a  joint  guarantee. 
Assuming  it  was  a  joint  guarantee,  it  is  governed 
by  the  case  of  Drake  v.  Mitchell  ^3  East,  251). 
where  one  of  three  joint  covenantors  gave  a  Irill  of 
exchange  for  part  of  a  debt  secured  by  the  cove- 
nant, on  which  bill  judgment  was  recovered,  snd  it 
was  held  that  such  judgment  was  no  bar  to  an 
action  against  the  three.  That  case  is  precisely 
in  point  here,  and  shows  that  the  judgment 
recovered  on  the  cheque  given  by  Thomas  does 
not  extinguish  the  right  of  action  against  Evans 
on  the  guarantee. 

The  further  arguments  and  cases  cited  appear 
sufficiently  in  the  judgment. 

The  question  was  also  ai^ed  as  to  whether  this 
was  a  joint  guarantee,  but  the  ja^^ent  pro- 
ceeded upon  the  assumption  that  it  was  a  joint 

«^T^^-  Cur.adv.TuU. 

April  14. — Wills,  J. — ^This  is  an  action  brought 
by  the  plaintiff  against  Mr:  Evans  on  a  document 
which  is  dated  the  27th  Jan.  1890,  addressed  to 
the  agents  for  the  plaintiff.  Mr.  Thomas  had 
already,  on  the  23rd  Jan. — fom-  days  before — 
signed  a  memorandum  in  identical  terms,  which 
had  no  force  at  all  unless  and  until  the  other  was 
signed.  On  the  signature  by  Mr.  Evans,  the 
present  defendant,  it  appears  to  me  that  both  of 
these  documents  would  be  operative,  and  there  is 
the  clearest  possible  expression  of  intention  by 
both  parties  tuat  they  should  be  jointly  liable  u 
security  for  tina  rent.    I  have  no  doubt  whatevw, 
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therefore,  that  this  is  a  joint  guarantee  bv  Erans 
and  Thomas.  The  plaintiff  now  brings  his  action 
against  Mr.  Evans  to  enforce  the  guarantee.  Mr. 
£Tans  has  no  answer  to  it  upon  the  merits,  bat 
his  answer  is  one  which,  if  it  be  good,  he  is  entitled 
to.  He  says:  "Thomas  was  applied  to  to  dis- 
charge the  liability  we  were  jomtly  imder;  he 
gave  a  cheque  for  the  amount,  and  npon  that 
cheque  an  action  was  brought  and  judgment 
recovered."  That  judgment  has  been  fruitless, 
and  has  produced  nothing,  and  the  guarantee  has 
not  been  satisfied  in  any  sense.  It  is  now  said 
that  this  was  a  judgment  recovered  substantially 
for  the  same  cause  of  action  against  one  of  the 
two  joint  contractors,  and  upon  the  principle  of 
King  v.  Hoare  (13  M.  &  W.  494)  and  JTendoK  v. 
Hamilton  (41  L.  T.  Rep.  N.  S.  418;  4  App.  Caa. 
504),  the  remedy  against  one  party  is  merged  in 
the  judgment  and  gone,  inasmuch  as,  if  the  other 
defendfmt,  joinfcljy  fiable,  insists  upon  it  he  has  a 
right  to  have  his  co-surety  joined  as  defendant ; 
and  it  is  said  that  this  can  no  longer  be  done  on 
account  of  the  merger,  and  that,  therefore,  the 
present  defendant's  position  is  altered,  and  he  is 
discharged.  This  depends  upon  whether  the  judg- 
ment on  the  cheque,  which  was  given  as  a  condi- 
tional payment  of  the  liability  upon  the  guarantee, 
does  operate  as  a  merger  of  the  action  on  the 
enarantee.  Though  the  matter  is  technical  and 
difficult,  I  have  come  to  a  clear  conclusion  that 
this  position  cannot  be  maintained,  and  that  my 
judgment  must  be  for  the  plaintiff.  I  will  deal 
with  the  matter  first  upon  principle  and  then  upon 
authority.  Upon  principle  the  cause  of  action — ^I 
am  dealmg  with  tne  present  cause  of  action  on 
the  guarantee— once  vested  can  only  be  got  rid  of 
by  release,  payment,  accord  and  satisfaction,  or 
merger.  Now,  the  action  on  the  guarantee  against 
Evans  is  not  released.  There  is  no  accora  and 
satisfaction.  Thechequewascertainly  not  accepted 
in  any  other  than  the  usual  way,  and  the  giving 
of  the  cheque  was  not  intended  to  discharge  the 
liability  on  the  guarantee.  It  seems  to  me  that  the 
.cause  ol  action  upon  the  guarantee  is  not  merged. 
Something  else  is  merged,  but  not  this  cause  of 
action,  and,  npon  principle,  therefore,  it  would 
seem  that  the  cause  of  action  is  not  gone.  I  agree 
that,  under  ordinary  circumstances,  if  a  second 
action  were  brought  on  the  guarantee  against 
Thomas,  justice  would  require  that  this  second 
action  should  be  stayed,  because  it  would  be  per- 
fecUv  useless  to  have  two  judgments,  which  could 
not  both  be  enforced.  The  staying  of  the  action 
is,  in  my  judgment,  the  process  tibat  would  have 
to  be  applied,  and  that  veiy  fact  is  an  indication 
that  an  appeal  would  have  to  be  made  to  the  juris- 
diction of  uie  court  to  prevent  a  wrong  being  done 
on  general  principle,  and  in  violation  of  the  general 
jnnscUction,  and  it  is  an  indication  that  the  cause 
of  action,  as  a  cause  of  action,  is  not  discharged. 
If  Evans  were  to  insist  upon  having  Thomas 
j<Mned  as  a  co-defendant,  I  cannot  think  that  a 
ooort  would  not  stay  the  action,  because,  as  far  as 
Thomas  is  concerned,  effectual  justice  would  be 
done.  He  could  be  protected  from  a  double 
execution,  and  in  respect  of  costs  the  court 
ooald  do  the  amplest  justice  to  him,  and  at  the 
same  time  prevent  the  injustice  beins  done  of 
having  Evans  discharged  from  a  liahmty  which 
is  honestly  his,  and  which  he  cannot  get  rid  of 
except  by  this  highly  technical  defence.  The 
only  object  I  can  see  suggested  in  the  authorities 


upon  the  subject  of  one  defendant  insisting  upon 
having  another  co-defendant  joined  with  him  in 
such  an  action,  is,  that  he  may  once  for  all  in 
the  same  action  have  the  amount  of  his 
liability  and  the  existence  of  the  original  debt 
asoerimned,  so  that  one  action  may  do  for  all. 
If  he  were  joined  for  that  purpose,  that  purpose 
would  be  effectually  satisfied  without  exposing 
him  to  any  amount  of  costs  or  litigation  that  he 
would  not  otherwise  be  exposed  to,  and  if  any 
question  of  contribution  arose  between  them, 
that  question  might,  and  could  be,  decided 
in  an  action  against  the  two  guarantors,  or  in  an 
action  for  contribution,  and  the  second  defendant, 
if  he  were  disposed  to  dispute  the  original  debt 
or  the  amount  of  it,  would  be  obliged  to  have  it 
decided  in  one  form  of  action  or  the  other,  and  I 
cannot  see  how  any  injustice  or  hardship  would 
be  done  to  him  by  allowing  him  to  be  made  a 
defendant  in  the  action  on  the  guarantee,  although 
the  judgment  had  already  been  recovered  on  the 
cheque.  That  seems  to  me  how  the  matter  ought 
to  stand  upon  principle.  I  have  to  inquire  whether 
the  authorities  present  any  obstacle  to  my  so 
deciding.  I  need  not  deal  with  King  v.  Howre  {ubi 
<up.),  because  that  has  been  reviewed  and  explained 
in  KcTulall  v.  Hamilton  (libi  sup.)  in  the  House 
of  Lords.  In  the  judgments  of  Lord  Caima 
and  Lord  Selbome  in  that  case,  emphasis  is 
laid  upon  the  fact  that  the  recovery  against 
the  co-defendant  had  been  for  the  same  cause  of 
action,  and  that  is  the  key-note  of  the  judg< 
ment.  The  ratio  decidendi  in  that  case,  as  it 
appears  to  me,  was  that  in  the  action  against  one 
partner  the  other  might  have  been  joined.  In 
this  case  in  the  action  brought  against  Thomas 
on  the  cheque  the  other  defendant  could  not  have 
been  joined.  So  far,  it  seems  to  me,  there  is  no 
authority  for  the  defendant's  proposition.  I 
observe  that  a  very  great  lawyer,  the  late  Mr. 
Bullen,  in  his  book  (Bullen  &  Leake,  3rd  edit., 
p.  651)  certainly  takes  the  view  I  am  now  taking 
of  the  law.  It  is  true  he  puts  at  the  end  of  his 
note  Price  v.  Moviton  (10  0.  B.  661),  which  is  an 
authority  for  the  first  half  of  his  sentence  but 
not  for  the  latter.  Therefore,  as  far  as  this 
anthoritv  is  concerned,  it  is  only  the  expression  of 
Mr.  Bullen  and  Mr.  Leake's  opinion,  but  they 
were  both  very  great  lawyers,  and  persons  whose 
opinion  is  entitled  to  very  great  respect.  He 
there  says :  "  Where  a  higher  security  is  given 
for  the  identical  debt  due  under  the  inferior 
security,  the  merger  of  the  debt  takes  place  by 
operation  of  law  independentiy  of  the  intention  of 
the  parties."  That  is  the  decision  in  Price  v. 
MouUon  (ubi  tup.) ;  but  he  adds,  "  where  the 
debte  are  not  identical,  or  the  parties  are  not  the 
same,  there  is  no  mereer,  and  the  second  security 
does  not  discharge  the  first  unless  given  and 
accepted  in  satisfaction  and  discharge,  which  is  a 
different  ground  of  answer."  How  stands  autho- 
rity upon  this  matter?  Drake  v.  MUcheU  (3' 
East,  251)  seems  to  me  to  be  an  express  authority, 
and  an  authority  created  by  very  great  lawrers, 
and  it  seems  to  me  to  be  very  clear,  and  entirely  to- 
cover  this  case.  The  difficulty  is  created  by  the- 
case  of  Cambefort  v.  Chapman  (57  L.  T.  B«p. 
N.  S.  625 ;  19  Q.  B.  Div.  229),  where  my  brothers. 
Field  and  Manistv,  under  circumstances  which 
appear  to  be  equaUy  undistinguishable  from  this 
present  case,  decided  the  other  way.  Ther» 
Field,. J.  says  of  Draike  v.  MitduU  (ubi  ntp.): 
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I'On  looking  into- that  case  it  is  clear  that  the 
decision  proceeded  on  the  technical  mle  that  the 
giving  of  a  bill  of  exchange  could  not  susp^id  the 
remedy  on  the  covenant>  which  was  a  security 
of  a  lugher  natnre."  I  have  read  the  report  in 
that  case  with  all  possible  care,  and  I  am  bound 
te  say  I  do  not  think  that  judgment  went  in  the 
least  upon  that.  That  fact  is  mentioned  in  the 
argument,  but  it  is  mentioned  in  this  way,  as 
ahamag  that  the  biU  of  exchange  in  itself  did 
not  get  rid  of  the  cause  of  action  on  ihe  cove- 
nant, because  it  was  said,  being  a  lower  security, 
it  oould  not  operate  as  a  i]^erger  of  the  higher 
security.  Exactly  the  same  observation  arises 
here.  The  giving  of  the  cheque,  whidi  is  not  a 
security  of  a  higher  nature  than  tjie  obligation  on 
the  guarantee,  cannot  discharge  the  guarantee  by 
way  of  merger.  It  also  seems  to  me  tha<>  the 
only  way  in  which  the  fact  of  the  bill  of  exchange 
there  was  dealt  with  in  the  argument  was  to  show 
that  the  giving  or  the  taking  of  the  bill  of 
exchange  in  itself  would  not  operate  as  a  merger. 
It  does  not  matter  whether  the  original  cause  of 
action  was  of  a  higher  nature,  like  a  covenant  or 
a  special  debt,  or  whether  it  was  a  simple  debt  on 
a  guarantee,  clearly  the  giving  of  the  eheque  does 
not  operate  as  a  merger  of  that  cause  of -fiction.  It 
seems  to  me,  Iher^ore,  that  Drake  y.  MiUheU 
(ubi  sup.)  stood  on  precisely  the  same  footing  as 
Cambefort  v.  Chapman  (ubi  tup.),  in  which  elearly 
the  givingof  the  bill  of  exchange  would  not  <yperate 
as  a  merger  of  the  original  cause  of  acti^  for 
goods  sold.  Field,  J.  in  Cambefort  y.  Chapman  {ubi 
aup.)  goes  on  to  say  that  if  they  decided  ether- 
wise  than  as  they  were  deciding,  their  decision 
would  be  in  opposition  to  the  decision  in  Bridget 
V.  Berry  (3  Taunt.  128).  After  careful  examina- 
tion of  Bridges  v.  Berry  [ubi  tup.),  I  must  express 
my  dissent  from  that  decision.  In  that  case, 
however,  in  which  the  action  was  on  two  bills  of 
exchange,  there  was  a  neglect  to  give  notice  of 
dishonour  to  the  defendant,  and  the  position  of 
the  defendant  was  hopelessly  altered  for  the 
worse  by  the  delay.  That  seems  to  me  to  be  the 
ratio  decidendi  in  that  case,  and  it  is  so  treated 
by  Byles  on  BUls,  where  the  authority  is  dis- 
cussed. Therefore  that  case  did  not  for  a  moment 
say  that  if  both  bills  had  been  dishonoured, 
with  no  other  complication,  there  would  not 
have  been  a  right  of  action  on  both  bUls. 
Manisty,  J.,  in  his  judgment  in  Cofmbefort  v. 
Chapman  (ubi  sup.),  does  not  seem  quite  satisfied 
with  the  reason  given  by  Field,  J.,  and  he  adds 
another,  which  he  calls  the  more  substantial 
ground,  which  is,  that  the  bill  in  Drake  v.  Mitchell 
{ubi  Slip.)  was  given  as  a  "  collateral  secuiity,  and 
was  not  given  for  the  same  liability  or  debt  as  was 
secured  by  the  covenant."  "  Collateral  seeurity,"  i 
I  suppose,  means  an  independent  security,  and  it  i 
is  nothing  more  than  saying  that  the  two  causes  ' 
of  action  existed  at  the  same  time.  I  do  not  see  i 
why  the  bill  which  was  given  in  that  case '  was  a  . 
collateral  security  for  the  covenant  any  more  than  , 
the  cheque  given  in  this  case  was  a-  collateral  i 
security  for  the  guarantee.  They  stand  precisely 
on  the  same  footing,  and  that  reason  for  distin- : 
guishing  Drake  y.  MiteheU  (ubi  tup.)  does  «ot 
exist  in  the  present  case.  DQriiig;tiia  argument  | 
a  passage  was  cited  from  Byles  on  Bills  (Idth  e^t^,  { 
p.  311),  where  he  says :  "  Judgment  redeyersd  <m  , 
<a  bill  or  note  is  an  extinguishment  of  4he  <»i9inal  | 
'debtasbetweoi  the  plamtaff-aiBd  tEe-deien^azttr"  • 


The  first  antikority  sited  for  thai  i?  Bayley,  p.  3% 
but  I  have  referred  to  Bayley,  and  there  is  npt  % 
word  or  hint  of  that  on  that  page.  The  c^her 
authority,  which  is  cited  for  the  propositiaii,  is 
Claxton  V.  Siaift  (2  Show.  441,  .484),  in  which  the 
Court  of  King  s  Bench,  in  the  time  of  James  IL, 
decided  that  recovery  against  the  oripnal  drawer 
of  a  bill  discharged  all  the  prior  parties  to  it.  The 
court  there  decided  that  wMch  is  certainly  not  tiie 
law  at  the  present  day,  and  was  nab  even  tiie  law 
then,  because  that  decision  was  reversed  by  the 
Exchequer  Chamber,  but  there  is  not  one  Yrard  of 
authority  for  the  proposition  which  is  so  reported 
in  this  way,  and  I  cannot  help  thinking  th^  what 
Byles,  J.  meant  in  this  passage  of  his  book  was 
that  the  judgment  operated  a?  an  extingaashmmt 
of  the  original  cause  of  action  on  the  bill,  and 
that  when  he  speaks  of  the  original  debt  he 
means  the  origiiml  cause  of  action  on  the  biH 
GerbaJBly,  I  thmk  a  passage  of  that  kind  cannot 
be  accepted'  as  conclusive  against  the  cogent  con- 
sideration which,  as  it  seems  to  me,  presses  the  other 
way.'  There  was  also  cited  from  the  same  page 
<A  Byles  on  Bills  the  passage :  "  But  a  judgment 
recovered  ogainstoneof  several  joint  makersorj<unt 
acceptors,  though  without  saiasfaction,  is  a  good 
defence  -to  an  action  against  the  others."  That  is 
the  decision  in  King  v.  Soare  {ubi  st^.).  There 
were  some  other  cases  cited  by  Mr.  Semkes,  and 
the  one  which  apparently  comes  neareeii  to  tlu* 
case  is  the  case  of  Buektand  t.  Johntam  (23  X.  J. 
G.  P.  204),  but  that  case,  it  seems  to  me,  has  really 
nothing  to  do  -with  this.  That  was  a  case  in 
which  the  plaintiff,  having  the  right  either  to  sue 
for  a  wrong  as  a  tort,  or,  as  the  old  phrase  -was,  to 
waive  the  tort  and  sue  in  aasumpsil,  had  chosen 
to  sue  for  the  tort.  He  had  sued. for  convermon 
of  the  goods  and  recovered  100{.  It  afterwards 
turned  out  that  the  person  who  had  conyeited 
the  goods  had  received  1502.  for  them,  and 
he  t£en  desired  to  -waiye  the  tori,  and  to 
sue  in  an  action  of  contract  on  the  implied 
contract  to  hold  the  1502.  for  his  use,  beanae 
the  goods  were  his  originally.  The.  oonit 
said  "  No,  you  cannot  do  that ;  the  action  in  tort 
and  the  action  in  aatumpeU  are  mutually  exeln- 
sive.  If  you  sue  in  tort  it  is  because  yon  treat  it 
as  a  tort,  and  you  cannot  afterwards  treat  the 
identical  cause  of  action  under  another  name  as 
a  contract.  Equally,  if  you  have  chosen  to  sue  in 
contract  and  waive  the  tort,  you  cannot  fall  hack 
upon  it."  But  the  present  case,  it  seems  to  me,  is 
not  a  case  in  which  there  was  an  election.  I  think 
it  is  a  case '  in  which  both  causes  of  action  sub- 
sisted at  the  same  time.  I  may  further,  remark 
that  during  my  whole  experience  of  orer  forty 
years  as  a  pleader  it  has  always  been  the  common 
'practice  in  an  action  on  a  bill  of  exchange  to  put 
in  a  count  on  the  considei'tttion.  You  did  not 
recover  or  have  execution  for  two  sums ;  but  I  do 
not  ever  remember  that  the  plaintiiF  ivaa  called 
upon  to  elect  whether  he  would  go  -  upon  the  bill 
or  on  tiie  consideration.  That  is  a  strong  obser- 
vation, as  sho-wing  that  the  two,  causes  .of  action 
existed  concurrently,  and  it  .seems  to.  me  to 
have  some  bearing  ops  the  p^Ksent  question.  I 
therefore  come  to  .the  ^onohuion  that  the 
present  -d^ence  is  no^  taeiif/taifaAia,  jimd  that 
tb««  must  be  judgtoent  ^v -the  .pW^tiS  fv 
■1112.  1:7s.  6d.,  whi^  js' j|Jie.au:qB^tiip.^)ai^ktiff  BOV 
^a^  fpr.  '       ■  .  ■'     ■_ 

-•-       •    JuigmenifimSt^j^iaivntijfyoia^ootit. 
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Solicitors  for  the  plaintiff  Woodcock,  Ryland, 
and  Parker,  for  E.  M.  Underwood,  Hereford. 

Solicitors  for  the  defeadant,  Wrentmore  and 
8tm,  for  Walker,  Morgan,  Rhys,  and  Bnue, 
Pontypridd. 


Thursday,  March  1. 
(Before  Mathbw  and  Cave,  JJ.)    ^ 
Messbs.  N.  M.  Rothschild  and  Sons  v.  The 
commissionees  of  inland  revenue,  (a) 

JnlaTid  revenue — Coupons  on  foreign  loan — Subse- 
quent issue  of  coupons — I/tability  of  coupons  to 
stamp  duty  as  bill  of  exchange — Stamp  Act  1870 
(33  £  34  Vict.  c.  97),  s.  48  and  schedtde— Revenue 
Act  1889  (52  *  53  Vict.  e.  42),  «.  16. 

In  the  year  1881  the  Sungarian  Government  issued 
a  number  of  bonds  forming  a  State  loan,  bearing 
interest  payable  half-yearly  at  certain  specified 
places,  one  of  these  places  being  London,  at  the 
offices  of  Messrs.  It.  and  Sons.  The  bonds 
were  of  perpetual  obligation,  arid  were  provided 
with  tcUoTit  and  interest  coimont  for  t»n  years, 
and  the  talon  provided  that  the  Sungarian 
Government  would  deliver  to  the  bearer  of  the 
talon,  after  the  1st  July  1891,  new  coupons  and 
another  talon.  Accordingly,  in  1891,  new  talons 
with  coupons  for  the  ensuing  ten  years'  service 
of  interest  were  issued,  and  one  of  these  new 
coupons,  payable  on  the  1st  Jan.  1892,  was 
stamped  with  a  penny  stamp  as  a  biU  qf  exchange 
payable  on  demand. 

Mela,  that  the  new  coupon  was  a  bill  of  exchange 
within  the  meaning  of  sect.  48  of  the  Stamp  Act 
1870,  and  that  it  did  not  come  within  the  exemp- 
tion in  tlie  schedule  to  the  Act,  or  in  sect.  16  of 
the  Revenue  Act  1889,  as  a  "  coupon  or  warrant 
for  interest  attached  to  and  issued  with  any 
seeurity,"  and  wtu  therefore  properly  stamped 
as  a  htll  of  exchange. 

Case  stated  by  the  CommissionerB  of  Inland 
Revenne  under  sect.  13  of  the  Stamp  Act  1891. 

In  Dec.  1891  a  coupon  or  warrant  for  interest, 
payable  on  the  1st  Jan.  1892,  in  respect  of  a  bond 
of  the  Royal  Hungarian  Consolidated  State  Debt, 
bearing  interest  at  4  per  cent,  per  annum,  was 
presented  by  Messrs.  N.  M.  Rothschild  and  Sons, 
as  agents  in  London  for  the  Hungarian  Qovem- 
ment,  to  the  Commissioners  of  Inland  Revenue 
under  the  provisions  of  the  18th  section  of  the 
Stamp  Act  1870,  for  the  opinion  of  the  Com- 
missioners as  to  the  stamp  duty  (if  any)  with 
which  the  coupon  was  chargeable. 

The  coupon  or  warrant  for  interest  was  printed 
in  the  Hungarian,  French,  English,  and  German 
languages,  and,  as  printed  in  English,  it  was  as 
foUows: 

Four  per  Cent.  Boyal  Hnn^.  Consolidated  State  Debt. 
Bftj  let  Jan.  1892  at  either  of  the  plaoee  marked  on  the 
back. 

The  places  marked  on  the  back  for  payment 
were  Vienna,  Paris,  London  (at  N.  M.  Rotlischild 
and  Sons),  Berlin,  Frankfort,  and  the  word  "  pay "' 
in  the  coupon  meant  "  payable." 

The  coupon  is  issued  lor  payment  of  interest 
upon  one  of  a  series  of  Royal  Hungarian  Bonds, 
farming  the  4  per  cent,  loan  of  1881.  These 
bonds  are  also  printed  in  the  Hungarian,  French, 

(a)  Bsported  b;  W.  W.  Obb,  Esq.,  Bairiater^t-Lnr. 


ijnglish,  and  Glermazi  languages,  the  foUowmg 
being  a  copy  of  the  bond  as  printed  in  English : 

Boyal  Hungarian  bonds  bearing  interest  at  4  percent, 
payable  in  gold,  iaaned  in  conformity  with  the  Law 
XXXn.  of  the  year  1881.  Bond  for  100  florins =250 
franoa=»10l.  sterling =202.50  marks  German  ourrenoy. 
The  Boyal  Hnngarian  Minister  of  finance  declares  that 
this  bond  for  100  florins  in  gold  forms  part  of  the 
Consolidated  Hungarian  State  Bebt,  which  is  exempt 
from  every  tax.  This  bond  bears  interest  at  the  rate  of 
4  per  cent,  per  annnm,  payable  half-yearly  in  gold  on 
the  let  Jan.  and  the  Ist  July  in  each  year.  The  holder 
of  this  bond  may,  on  sarrender  of  the  oonpon,  receive 
the  interest  either  in  Badapest  or  in  Vienna,  in  florins 
in  gold ;  in  Fans  in  francs ;  in  Iiondon  in  pounds  ster- 
ling ;  in  Berlin  and  Frankfort  in  marks,  German  currency, 
at  the  fixed  rate  of  10  florins  gold =25  francs  =  11.  ster- 
ling =20YQb  marks.  This  bond  is  provided  with  a  talon 
and  interest  coupons  for  ten  years,  at  the  expiration  of 
which  the  bearer  of  the  talon  will  receive  on  delivery  of 
the  same,  a  fresh  coupon  sheet  with  another  talon.  The 
principal  and  interest  of  these  bonds  are  exempt  now 
and  for  ever  from  all  Hungarian  stamp  duties  and 
inoome  taxes. 

The  following  is  a  copy  of  the  talon  as  printed 
in  English : 

Coupon  Order. — The  Boyal  Hungarian  State  Debt 
OfiSce  will  deliver  to  the  bearer  of  this  talon,  on  or  after 
the  let  July  1891,  new  coupons  and  another  talon. 

The  bond,  which  from  its  tenor  is  a  perpetual 
obligation  on  the  part  of  the  Hungarian  Govern- 
ment  to  the  holder  thereof,  is  stamped  with  the 
ad  valorem  duty  applicable  to  a  mortgage,  Sia., 
"  being  the  .  .  .  principal  or  primary  security 
for  the  payment  or  repayment  of  money,"  ana 
unstamped  coupons  or  warrants  for  the  interest 
payable  each  half-year  down  to  July  1891  were 
attached  to  the  talon  and  issued  with  the  bond 

These  coupons  were  detached,  and  payment 
made  upon  them  at  one  or  other  of  the  indicated 
places  out  of  moneys  provided  at  such  places  for 
that  purpose  as  each  half-year's  interest  fell  due. 

In  July  1891  Messrs.  N.  M.  Rothschild  and 
Sons,  as  London  agents  for  the  Hungarian 
Gtovemment,  were  furnished  by  that  Government 
with  new  talons  with  coupons  for  the  ensuing 
ten  years'  service  of  interest,  payable  on  each  of 
the  bonds,  and  they  issued  a  notice  accordingly 
to  the  holders  of  the  bonds  as  to  the  renewal  of 
coupons,  informing  such  holders  that  new  coupon 
sheets  could  be  obtained  in  London  up  to  the 
Ist  Jan.  1892  at  certain  charges. 

The  coupon  presented  to  the  commissionei'S 
for  their  opuion  thereon  is  the  first  in  date  of  the 
coupons  on  the  new  sheet  attached  to  the  new 
talon,  issued  upon  and  against  the  suirender  by 
the  holder  thereof  of  the  first  talon  issued  with 
the  bond,  such  new  talon  being  an  exact  counter- 
part of  such  original  taJon;  the  renewal  of  the 
talons  with  coupons  for  each  ten  years  being 
necessitated  by  the  practical  impossibility  of 
issuing  sheets  of  coupons  for  the  payment  of 
interest  for  all  time,  at  the  time  of  issuing 
the  bonds. 

The  Revenue  authorities,  at  the  time  of  the 
issue  by  Messrs.  RothschUd  of  the  notice  as  to 
the  new  coupons,  intimated  their  opinion  to  them 
that  the  new  coupons  should  each  be  stamped 
with  a  stamp  for  one  penny  as  a  bUl  of  exchange 
payable  on  demand,  within  the  meaning  of  the 
Stamp  Act  1870,  and  after  a  correspon&nce  on 
the  matter  ench  coupons  were,  under  protest, 
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stamped  according!  j  on  behalf  of  the  Hungarian 
GoTeminent. 

The  coupon  having  been  already  stamped  with 
the  duty  of  one  penny,  the  commissioners  ex- 
pressed their  opinion  that  it  was  a  bill  of  exchan^^re 
payable  on  demand,  and  properly  stamped  with 
the  dnty  of  one  penny,  and  the  commissioners 
signified  that  the  full  amount  of  stamp  duty  with 
which  the  document  was  by  law  chargeable  had 
been  paid. 

Messrs.  N.  M.  Rothschild  and  Sons  were  dis- 
satisfied with  the  finding  of  the  commissioners 
on  the  grounds  (1)  that  the  coupon  is  not  a  bill  of 
exchange  within  the  meaning  of  the  Stamp  Act 
1870;  and  (2)  if  it  is,  that  it  falls  within  the 
exemption  (9)  under  the  head  "  Bill  of  Exchange" 
in  favour  of  a  "  coupon  or  warrant  for  interest 
attached  to  and  issued  with  any  security  " ;  and 
(3)  that  at  least  it  comes  within  the  meaning  of 
the  extension  of  that  exemption  in  sect.  16  of  the 
Revenue  Act  1889  (52  &  53  Vict.  c.  42)  as  being 
a  "  coupon  or  warrant  for  interest  attached  to  ana 
issued  with  any  agreement  or  memoi-andum  for 
the  renewal  or  extension  of  time  for  payment  of 
a  security,"  and  is  not  liable  to  any  stamp  duty. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  document  is  liable  to  the  duty 
of  one  penny,  applicable  to  a  bill  of  exchange 
payable  on  demand,  or  if  not,  whether  it  is  liable 
to  any  duty,  or  whether  it  is  exempt  from  duty. 
-  The  Stamp  Act  1870  (33  &  34  Vict.  c.  97) 
provides : 

Sect.  48.  The  term  "bill  of  exchange,"  for  the 
purposes  of  this  Act,  inclades  also' draft,  order,  cheque, 
and  letter  of  credit,  and  any  docnment  or  writmg  (except 
a  bonk  note)  entitling  or  pait>orting  to  entitle  any  person, 
whether  named  therein  or  not,  to  payment  by  any  other 
person  of,  or  to  draw  npon  any  other  {Araon  for,  any 
snm  of  money  therein  mentioned. 

In  the  schedule,  under  the  head  "Bill  of 
Exchange,"  the  stamp  duties  upon  bills  of 
exchange  are  specified,  and  there  are  certain 
exemptions  from  this  duty.  Exemption  (9) 
provides  an  exemption  in  favour  of  "  coupon  or 
warrant  for  interest  attached  to  and  issued  with 
any  security." 

This  exemption  was  extended  by  sect.  16  of  the 
Revenue  Act  1889  (52  &  53  Vict.  c.  42),  which 
provides : 

The  exemption  from  stomp  dnty  nnder  the  head  "  Bill 
of  Exchange  "  in  the  schednle  to  the  Stamp  Act  1870,  of 
■'  oonpon  or  warrant  for  interest  attached  to  and  issued 
with  any  security,"  shall  extend  to  a  coupon  or  warrant 
for  interest  attached  to  and  issued  with  any  agreement 
or  memorandum  for  the  renewal  or  extension  of  time  for 
payment  of  a  seonrity. 

Sii"  Henry  James,  Q.C.  {Pollard  with  him)  for 
the  plaintiffs. — It  is  a  matter  of  practical  necessity 
that  the  talon  with  the  coupons  attached  should 
be  renewed  at  the  end  of  ten  years.  There  could 
not  be  issued  a  bundle  of  very  heavy  coupons  in 
perpetuity,  and  for  that  reason  a  provision  is 
made  for  the  issuing  of  fresh  coupons  at  the  end 
of  that  time.  It  is  admitted  that,  in  respect  of 
the  first  talon  and  the  coupons  attached,  no  stamp 
is  required ;  but  it  is  said  that,  if  the  convenient 
and  necessary  course  is  adopted  of  issuing  these 
coupons  from  time  to  time,  a  stamp  is  necessary, 
whereas  if  they  were  all  issued  together  no  stamp 
would  be  necessary.  The  question  now  is,  whether 
this  coupon  is  a  bill  of  exchange  within  sect.  48. 
We  do  not  contend  that  a  bill  of  exchange,  to  be 


subject  to  duty  within  that  section,  must  be  an 
accepted  bill  ot  exchange.  But  we  do  cantend 
that  there  must  be  at  least  a  drawee ;  there  mmt 
be  a  person  to  whom  the  bill  of  exchange  ii 
directed,  so  that  from  that  person  the  holder  (rf 
the  coupon  shall  be  entitled  to  I'eceive  payment. 
There  is  no  such  drawee  here,  and  no  person  to 
whom  the  bolder  of  the  coupon  can  apply  for 
payment,  or  from  whom  he  can  be  entitled  to 
i-eceive  payment.  Messrs.  Rothschild  are  not 
such  persons,  for  the  coupon  does  not  state  that 
the  money  shall  be  paid  or  found  by  Messrs. 
Rothschild,  but  only  that  it  shall  be  payable  st 
any  of  the  places  mentioned,  and  the  mention  of 
their  name  in  the  coupon  merely  amounts  to  a 
statement  that,  if  the  holder  goes  to  the  o&oet  of 
Messrs.  Rothschild,  there  he  will  find  the  money 
mentioned  in  the  coupon,  and  that  there  the 
Hungarian  Grovemment  will  pay  the  same.  That 
is  a  very  diSei'ent  thing  from  saying  that  Messrs. 
Rothschild  ynH  pay,  and  the  insertion  of  tiieir 
name  merely  indicates  the  place  of  payment 
This,  therefore,  does  not  satisfy  the  words  of 
sect.  48,  "  payment  by  any  other  person."  This 
coupon,  therefore,  is  not  a  bill  of  exchange  within 
sect.  48.  Then  comes  the  question  of  the  exemp- 
tion. This  coupon  clearly  comes  vrithin  the 
exemption  in  the  schedule  to  the  Stamp  Act  1870. 
sub-sect.  9,  under  the  head  "  Bill  of  Exchanse," 
as  a  "  coupon  or  warrant  for  interest  attached  to 
and  issued  with  any  security."  Then  there  is  an 
extension  of  this  exemption  in  sect.  16  of  the  Act 
of  1889 — repealed,  but  repeated  in  the  Act  of 
1891.  As  we  axe  in  a  stronger  position  under  the 
16th  section  of  the  Act  of  18^  than  under  the 
Act  of  1870,  we  take  the  Act  of  1889  as  being  the 
exemption  relied  on.  The  coupon  that  is  now 
issued  is  issued  attached  to  a  talon,  and  that 
talon  is  issued  in  substitution  of  the  talon  which 
was  attached  to  and  issued  with  the  bond  of  18S1. 
Now  the  talon  of  1881  contains  an  undertaking 
that,  when  the  coupons  are  expended  by  time,  a 
new  coupon  shall  bis  issued  and  take  the  place  of 
the  old ;  they  shall  be  the  same  as  the  old  ones 
were,  with  the  extended  period  represented  by  the 
new  coupons.  Now  the  second  talon  is  issned 
and  it  contains  a  promise  within  it  that  there 
shall  be  a  renewal  at  the  end  of  the  time,  and  it 
is  totidem  verbis  the  same  as  the  one  of  1881,  and 
contains  a  promise  for  renewal.  The  new  talon, 
therefore,  which  is  a  substitution  of  the  first 
talon,  now  contains  an  agreement  and  an  under- 
taking that  there  should  ba  a  renewal  or  extension 
of  time  for  the  payment  of  the  security,  a  renewal 
of  the  coupon  sheets.  We  submit,  therefore,  that 
this  coupon  of  1891  is  issued  with  and  (con- 
structively) attached  to  the  original  security. 
That  is  the  first  point,  and  the  next  point  ia  that 
the  talon  is  in  itself  a  document  or  agreement 
containing  within  it  forms  for  the  renewal  or 
extension  of  time  for  the  payment  of  the  security. 
That  being  so,  it  comes  within  the  exemption  ci 
the  16th  section  of  the  Act  of  1889. 

Sir  Charles  Russell  (A.-G.)  {Danckuierts  with 
him)  for  the  Crown. — We  do  not  deny  here  that 
the  coupons  of  1881  are  exempt ;  they  are  clearly 
exempt.  All  that  are  attached  to  the  security 
and  issued  with  the  security  are  exempt  The 
first  point  is,  whether  this  is  or  is  not  a  bill  of 
exchange  witldn  the  meaning  of  the  Stamp  Act 
1870,  and  it  is  wholly  immaterial  to  consider 
whether  it  is  a  bill  of  exchange  within  the  Bills 


Digitized  by  VjVJWV  IC 


^' 


Jal7  7,  IBM.] 


THE  LAW  TIMES. 


[Vol.  hxx.,  N.  s.— 669 


QJB.  DiT.]     N.  If.  BoTHSCHiLD  &  Sons  v.  Commissionbbb  of  Inland  Betenvb.    [Q.B.  Diy. 


of  Exchange  Act  1882  or  at  common  law. 
Ijookiiig  at  sect.  48,  there  ia  no  donbt  that  this 
<M>npon  purports  to  entitle  a  person,  whether 
named  therein  or  not,  to  a  particular  sum  of 
money.  It  entitles  the  person  to  payment  who 
produces  it,  and  who  satisfies  the  personla  who 
are  to  pay  that  he  is  the  proper  person  to  receive 
the  money  on  production  of  the  coupon.  But  it 
18  said  that,  to  make  this  a  bill  of  exchange,  there 
must  he  a  payer  and  there  must  be  a  drawee. 
TFhe  true  construction  of  the  document  is,  that  it 
IB  mentioned  by  the  authority  issuing  the  coupon 
liiat  they  have  instructed  Messrs.  IU>th8child  to 
j»^  the  money  to  the  proper  ^rson.  It  is  an 
intimation  which  the  Hungarian  Gk)vemment 
oonrey  to  the  person  holding  the  coupon,  "  Qo  to 
Messrs.  Bothschild  and  somebody  wul  pay  you." 
How  does  that  differ  from  the  case  of  a  cheque 
drawn  on  a  banker  P  A  banker  is  not  bound  to 
pay  because  a  cheque  is  drawn  on  him  ;  he  does 
not  undertake  to  pay  the  cheque  unless  he  is 
famished  with  money,  and  this  case  is  exactly 
like  a  cheque.  The  Gfovemment  say,  "  Here  is  an 
order  upon  my  bankers,  go  for  your  money." 
Therefore  it  comes  within  the  meaning  of  the 
•words  "  payment  bv  any  other  person."  Coming 
to  the  exemption,  if  this  coupon  is  a  coupon  or 
warrant  for  interest  attached  to  or  issued  with  a 
security,  it  is  for  the  purposes  of  this  Act  a  bill 
of  exchange,  and  accordingly  exempt  from  duty. 
To  come  within  the  exemption,  it  must  be  a 
coupon  not  only  attached  to,  but  issued  with  a 
security.  The  two  things  must  concur ;  it  must 
be  isaned  at  the  same  time,  and  be  attached  to 
the  security : 

The  Aiutralairian  Mortgage  and  Agency  Ccrmpany 
Limited  r.  The  Commiasioners  of  Inland  Revenue, 
16  Bettie  (Scotch  Session  Coses),  p.  64. 
That  case  is  perfectly  parallel  to  the  present,  as 
here  we  hare  an  assurance  by  Mesenrs.  Bothschild 
fbat  the  State  Gk>Temment  will,  at  the  named 
place  and  at  the  instance  of  the  named  persons, 
pay  the  money.  Our  contention  is,  that  the 
coupon  here  is  precisely  the  same  as  in  the 
Australasian  case,  if  you  substitute  the  Hungarian 
State  Govemjnent  for  the  Australasian  Company, 
■toad  that  case  shows  that  this  is  a  bill  of  exchange 
payable  on  demand.  The  case  does  not  fall 
within  the  exemption,  as  here  the  bonds  are 
bonds  of  perpetual  obligation,  and  cannot  be  paid 
off  at  the  will  of  the  State.  This  talon  is,  within 
the  purposes  and  provisions  of  the  Act  of  1870,  a 
bill  of  exchange,  and  a  talon  such  as  this,  carried 
fjnoxn  ten  years  to  ten  years  with  the  accom- 
panying coupons,  is  not  either  an  agi-eement  or 
memorandum  for  a  renewal  or  extension  of  time 
-within  the  meaning  of  sect.  16  of  the  Bevenue 
Act  1889.  The  security  is  the  original  bond,  and 
-what  is  re-issued  in  1891  cannot  in  any  sense  be  a 
memorandum  or  an  agreement  for  an  extension 
of  time.  It  is  part  of  the  original  arrangement 
that  there  shall  be  this  succession  of  talons  which 
cannot  all  be  massed  together,  and  it  was  wholly 
foreign  to  the  intention  of  the  parties  to  regard 
this  as  an  extension  of  time,  or  an  agreement  for 
an  extension  of  time.  Moreover,  if  it  were  such 
an  agreement,  it  would  have  to  be  stamped  as 
aBch,  but  it  is  not  so  stamped.  Upon  both  these 
grounds  the  commissioners  were  right.  [He  also 
referred  to  the  Local  Authorities  Loans  (Scotland) 
Act  1891  (54  &  55  Vict.  c.  34),  s.  41,  suV-sects. 
11-13,  and  the  form- in  the  schedule  K.  to  that 


Act,  as  showing  the  nature  of  a  coupon  in  such  a 
case  as  this.] 

Sir  Henry  James,  Q.C.  in  reply. 

Mathew,  J. — The  document  in  question  here, 
which  is  alleged  by  the  commissioners  to  be 
subject  to  this  tax,  is  a  coupon  of  the  Hungarian 
Gtovemment  in  respect  of  a  bond,  issued  by  the 
Gk>vemment  as  part  of  a  loan  transaction.  The 
form  of  the  coupon  is  given,  and,  if  we  were  to 
judge  of  its  effect  merely  by  the  language  used, 
there  would  be  much  force  in  the  argument  of 
Sir  Henry  James,  which  was  intended  to  show 
that  all  that  was  meant  was  to  notify  to  the 
holder  of  the  bond  the  places  where  the  interest 
would  be  payable.  But,  m  construing  this  coupon 
and  in  ascertaining  its  effect,  we  must  bear  in 
mind  its  commercial  character.  A  coupon  is  a 
security  of  the  highest  value;  it  is  a  security 
which,  when  issued  by  such  a  Qovemment  as 
this,  is  regarded  in  the  commercial  world  as  good 
as  gold  ;  it  passes  fivm  hand  to  hand  before  and 
after  it  becomes  payable,  and  is  regarded  as  cash. 
In  other  words,  the  Hungarian  Government 
informs  those  who  lend  money  to  it  that  there 
will  be,  at  the  time  when  the  interest  becomes 
payable,  money  in  the  hands  of  their  bankers  or 
their  agents,  at  these  different  places,  to  pay  the 
amount  of  the  interest.  That  being  the  character 
of  the  document,  in  what  way  does  it  differ  in  its 
commercial  meamng  from  a  bill  of  exchange  or  a 
cheque  P  It  is  an  mtimation  to  the  holder  that ' 
the  money  will  be  forthcoming  for  the  payment 
of  the  coupon  through  the  hands  of  the  agents  of  ' 
the  borrowers,  the  Hungarian  Gk>vemment. 
Bearing  that  in  mind,  we  have  now  to  turn  to 
this  sect.  48  of  the  Stamp  Act  1870.  [His  Lord- 
ship then  read  the  section.]  That  section  appears 
to  me  to  describe  a  coupon.  Anybody  holding  a 
coupon  would  consider  himself  entitled  to  present 
it  as  a  draft  for  payment  by  Messrs.  Botnaohild 
of  the  amount  of  money  stated  in  it.  Then  our 
attention  was  called  to  the  very  material  provision 
in  the  Act  itself,  namely,  the  terms  of  the 
schedule.  It  will  be  observed  that,  in  sect.  48,  a 
bank-note  is  exempted  from  stamp  duty ;  but  if 
we  turn  to  the  schedule,  an  addition  has  been 
made  to  that  exemption,  for  among  the  exemp- 
tions is  a  "  coupon  or  warrant  for  interest 
attached  to  and  issued  with  any  security." 
Adding  that  to  the  exemptions  in  sect.  48,  it  is 
quite  clear  that  this  coupon  is  treated  by  the 
Legislature  as  a  bill  of  exchange,  and  vould  fall 
under  the  other  provisions  of  the  Act  if  it  were 
not  for  the  exemption.  We  are  fortified  in  that 
view  by  the  judgment  in  the  Scotch  court  to 
which  we  have  been  referred,  and  1  am  unable  to 
distinguish  the  document  or  coupon  in  that  case 
in  its  commercial  character  from  the  coupon 
issued  in  the  present  case.  If  the  matter  stood 
there,  it  is  quite  clear  that  a  coupon  must  be 
subject  to  this  tax ;  but  there  is  a  later  Act  which 
was  relied  on  by  Sir  Henry  James,  and  we  have 
to  consider  the  section  of  that  Act  very  carefully, 
with  every  desire,  if  possible,  to  extend  it  to  the 
document  in  question.  That  section  ia  sect.  16  of 
the  Bevenue  Act  1889,  and  it  was  said  that  the 
document  in  question  came  under  the  protection 
of  that  clause.  But  again  we  are  compelled  to 
adhere  to  the  letter  of  the  clause,  and  nobody 
who  reads  the  aection,  beai-ing  in  mind  the 
decision  of  the  Scotch  court,  can  doubt  that  it 
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was  exactly  measiired  by  the  decision  of  the 
Scotch  court,  becanse  in  that  case  there  was  a 
memorandum  and  an  agreement  too  for  renewal 
and  extension  of  the  time  of  payment  of  a 
secnrity.  Such  a  case  clearly  was  within  the 
langpiage  of  the  section.  But  is  this  case  P  I 
regret  to  have  to  come  to  the  conclusion  that  the 
section  does  not  embrace  this  case,  and  for  the 
reason  that  the  obligation  is  admitted  to  be 
perpetual  in  its  character,  and  therefore  there 
can  be  no  memorandum  for  thei  renewal  or 
extenuon  of  time  for  payment  of  a  security. 
That  being  so,  the  language  does  not  apply  to 
tiaa  particular  case,  and  we  are  compelled  to  say 
that  it  stands  as  it  would  have  stood  under  the 
Ax3t  of  1870,  and  that  the  document  is  liable  to 
this  tax.  For  these  reasons  I  consider  that  the 
appeal  must  be  dismissed. 

Gate,  J. — I  am  of  the  same  opinion.  It  was 
contended  with  considerable  force  that  this  docu- 
ment is  not  a  bill  of  exchange  in  the  ordinary 
mercantile  sense  of  the  term ;  but  it  is  clear  from 
sect.  48  that  documents  axe  intended,  for  the 
purposes  of  the  Stamp  Act  1870,  to  be  included 
in  that  term,  which  would  not,  according  to 
ordinary  commercial  language,  be  so  included. 
Now  does  the  document  in  this  case  "  purport  to 
entitle  any  person  to  payment  by  any  other 
person  of  any  sum  of  money  therein  mentioned," 
within  the  meaning  of  the  section  P  It  seems  to 
me  clear  that  it  does  purport  to  entitle  the  holder 
to  payment  of  the  sum  of  two  pounds.  That 
being  so,  it  seems  to  me  that  it  comes  within 
every  requirement  of  the  Act.  I  am  by  no  means 
satisfied  that  it  is  at  all  necessary,  to  bring  it 
within  the  section,  that  it  should  be  a  mandate 
directed  by  one  man  to  another  to  pay  a  sum  of 
money  to  a  third  person.  The  section  does  not 
say  so.  All  it  says  is :  "a  document  entitling 
any  person,  whether  named  therein  or  not,  to 
payment  by  anv  other  person  of  a  sum  of  money" ; 
and  I  tJiiTik  it  is  now  enough  to  say  that,  in  my 
judgment,  it  does  come  within  the  words  of  the 
section,  and  is  a  document  pui-porting  to  entitle 
the  holder  to  receive  from  another  person  the 
sum  of  money  (two  pounds)  therein  mentioned. 
If  then  it  is  a  bill  of  exchange  within  sect.  48,  is 
it  within  any  of  the  exceptions  which  have  been 
engrafted  on  that  section  P  The  first  exception 
is  to  be  found  in  the  schedule  of  the  same  Act, 
aji  exemption  of  a  "  coupon  or  warrant  for  interest 
attached  to  and  issued  with  any  security."  In 
order  that  that  exemption  may  prevail,  the 
Legislature  required  that  the  coupon  should  be 
attached  to  and  issued  with  the  secnrity.  The 
security  in  this  case  is  the  bond,  and  this  coupon  is 
not  attached  to  or  issued  with  it  in  the  ordinary 
meaning  of  those  words;  and  I  think  it  is  not 
sufficient  to  say  that  by  possibility  it  might  have 
been  attached  to  and  issued  with  it.  It  is  enough 
to  say  that  it  is  not  attached  to  and  issued  with 
it,  and  consequently  does  not  come  within  the 
exemptions  contained  in  the  schedule.  But  then 
there  is  another  exemption  contained  in  the  16th 
section  of  the  Act  of  1889,  and  at  first  I  was 
induced  to  think  that  this  coupon  might  be 
brought  within  that  exemption,  out  I  am  now 
satisfied  that  that  cannot  be  done.  No  doubt  the 
words  in  that  section  do  extend  the  exemption 
contained  in  the  schedule  to  the  Act  of  1870,  but 
only  in  those  cases  where  the  coupon  is  attached 
to  and  issued  with  some  agreement  or  memo- 


randum for  the  renewal  or  extension  of  time  for 
the  payment  of  a  security.  In  this  case  the  new 
coupons  are  attached  to  and  issued  with  the  new 
talon,  and  it  therefore  must  be  shown  to  amount 
to  an  agreement  or  memorandum  for  the  renewal 
or  extension  of  time  for  the  payment  of  ti» 
security.  But  the  security  only  entitles  the 
holder  to  perpetual  payment  of  a  sum  of  money 
half-yearly  by  way  of  interest  upon  a  bond  for  so 
much  money,  and  consequently  this  talon  is  not  a 
memorandum  or  agreement  for  the  renewal  of 
that  security.  The  security  does  not  require  to 
be  renewed,  because  it  has  not  expired.  Neither 
is  it  a  memoiundum  or  agreement  for  an  exten- 
sion of  the  time  for  payment  of  the  security,  for 
there  is  no  time  fixed  for  the  payment  of  the 
security,  and  the  talon  does  not  give  any  extension 
of  time  for  the  payment  of  the  security.  It 
merely  purports  to  entitle  the  holder  of  it  at  the 
end  of  ten  years  to  receive  another  talon  and 
another  set  of  coupons.  That  is  what  the  talon 
is  intended  to  do.  It  settles  the  person  who  is 
entitled  to  the  new  talon  and  the  new  coupons, 
and  it  is  a  memorandum  to  that  effect.  But  that 
is  not  a  memorandum  either  for  a  renewal  or  for 
an  extension  of  time  for  payment  of  a  secnrity.  I 
therefore  come  to  the  conclusion  that  the  Legisla- 
ture has  expressed  in  plain  terms  an  intesatian 
that  this  document  should  be  subject  to  the 
stamp  duty,  and  that  it  has  not  expressed  an 
intention  to  exempt  it  from  that  payment,  and  1 
may  add  that  it  seems  to  me  certain  that  in  the 
exemptions  contained  in  the  16th  section  of  the 
Act  of  1889  the  L^slature  confined  itself  to 
dealing  with  the  difficulty  which  arose  in  the 
Scotch  case  with  reference  to  the  Australasian 
bond.  I  agree  therefore  that  our  judgmoit  most 
be  for  the  respondents.  ^^^^  dUmused. 

Solicitors  for  the  appeUanta,  Baiees  and  Son*. 
Solicitor  for  the  respondents,  The  Solicitor  of 
Inland  Revenue. 


Thursday,  March  1. 

(Before  Mathbw  and  Gate,  JJ.) 

The  ANOLO-CoiTTiNEifTAi,  GuAKo  Works  c 
Bell  (Surveyor  of  Taxes),  (a) 

Income  tax — Short  loans  for  purpose  of  fruytn^ 
for  cash — Interest  on — Bight  to  deduct  interest— 
Profits  and  gains — Income  Tax  Act  1842  (5  <(  6 
Vict.  c.  35),  8.  100,  ached.  D.,  case  1,  rr.  1  and  3. 

A  foreign  firm  had  a  branch  house  in  London, 
which  wat  carried  <m  a*  a  separate  bunnesi, 
with  a  separate  capital.  To  enable  the  L<md<» 
house  to  buy  goods  more  advantageously  for  ea/A, 
instead  of  on  credit  at  a  higher  price,  the  LcndM 
house  obtained  short  loans  /rom  the  forag* 
hov^e  and  from  banhers,  and  paid  interest  m 
such  loans  to  the  foreign  house,  and  in  mM»f 
up  the  return  of  their  profits  assessable  wider 
the  Income  Tax  Acts,  they  claimed  to  deduct  tt< 
interest  paid  for  the  sums  so  borrowed  as  betMf 
necessary  expenditure  in  the  business. 

Held,  that  the  interest  paid  by  the  London  house 
on  these  short  loans  could  not  be  deducted  &y 
them  in  aseertainijig  their  profits  assessable 
under  the  Acts. 

Gase  stated  by  the  Gommissioners  for  the  OeneTsI 

1 ' — 

(a)  Beportcd  hy  W.  W  OaB,  EM..  BarritlW^t-IikV. 
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'Porposes  of  the  Income  Tax  Acts  for  the  Beacon- 
tree  Division  of  Essex,  under  sect.  59  of  the 
Taxes  Management  Act  1880. 

The  appelknts  are  a  German  company  incor- 
porated according  to  Grerman  law  for  the  purpose 
of  buying  and  selling  Peruvian  guano,  and 
manufacturing  and  seuing  prepared  guano  and 
artificial  manures.  They  have  their  central  office 
at  Hamburg,  and  branches  in  London,  Antwerp, 
and  elsewhere. 

The  London  house  is  carried  on  as  a  separate 
business,  with  a  separate  capital  of  150,0001,  and 
it  conducts  the  whole  of  the  appellants'  business 
in  the  United  Kingdom  and  the  Colonies. 

Guano  is  imported  into  England  in  large 
cargoes,  and  is  so  bought  and  sold.  The  value  of 
a  single  cargo  varies  from  50002.  to  15,000{.,  and 
the  cash  price  of  a  cargo  in  the  London  market 
being  considerably  lower  than  the  credit  price, 
it  is  the  practice  of  the  appellants'  London  house 
to  buy  for  prompt  cash  instead  of  by  bill  at  a 
future  date.  The  London  house  frequently 
pui-chases  for  resale  or  manufacture  cargoes  at 
guano,  exceeding  its  capital  of  150,0002.,  and,  in 
order  to  pay  cash  for  the  guano  so  purchased, 
the  London  house  borrows  from  the  central  office 
and  from  bankers  abroad  large  sums  of  money  of 
fluctuating  amounts.  The  London  house  repays 
the  sums  so  borrowed  from  time  to  time  whenever 
funds  are  available. 

In  the  meantime  intei^st  is  computed  and  paid 
at  the  rate  of  4  per  cent.,  or  at  the  bank  rate  for 
the  time  being,  if  the  Bank  of  England  rate 
exceed  5  per  cent.,  and  the  total  amount  of  the 
interest  which  has  so  accrued  upon  such  loans  is 
at  the  end  of  each  half-year,  debited  by  the 
London  house  in  the  interest  account.  All  the 
sums  advanced  by  the  central  office  and  by 
bankers  abroad  are  repayable  at  no  fixed  date, 
but  are  short  loans  repayable  and  repaid  from 
time  to  time  as  suits  the  convenience  of  the 
parties. 

A  general  account  is  kept  between  the  London 
house  and  the  central  office,  also  between  the 
liondon  house  and  the  other  branches.  These 
accounts  for  the  most  part  relate  to  the  purchases 
of  raw  material  required  for  the  business,  the 
London  house  paymg  for  the  raw  material 
-purchased  in  England  on  behalf  of  the  central 
office  or  such  other  branches,  and  consigned  to 
the  central  office  or  such  other  branches,  and  the 
central  office  or  such  otber  branches  paying  for 
the  raw  material  purchased  on  the  Continent  on 
behalf  of  the  London  house  and  consigned  to 
the  London  house.  The  central  office  is,  in  the 
current  account,  credited  with  the  sums  paid  by 
the  central  office  on  trading  accounts  on  behalf  of 
the  London  house  and  £bited  with  the  sums 
paid  by  the  London  house  on  behalf  of  the  central 
office. 

Interest  is  computed  on  the  fluctuating  daily 
balalice  of  this  account  at  a  minimum  rate  of  5 
per  cent,  per  annum.  At  the  end  of  each  half- 
year  these  accounts  are  made  up,  and  the  balance 
of  interest  is  debited  or  credited  as  the  case  may 
be.  The  same  practice  is  followed  with  the  other 
branches. 

The -London  house  allows  disconnts  to  its 
eostomers  for  unexpired  prompts,  and  disooooto 
bills  given  by  those  of  its  customers  who  do  not 
pay  in  cash,  and  charges  its  customers  interest 
ontheataonnt  <rf ovordme imtoioes. ' -  ^  '        ■ 


The  London  house  keeps  an  "  kiteiest  account," 
on  the  debit  side  of  which  are  entered  all  the 
sums  paid  as  aforesaid  by  the  London  house  for 
interest  in  respect  of  advances  and  payment  and 
the  discounts  allowed  to  customers,  and  the 
expenses  incurred  in  discounting  customers'  bills. 
On  the  credit  side  are  entered  all  the  sums 
similarly  payable  by  way  of  interest  by  the 
central  office  to  the  London  house. 

The  total  amount  of  the  debit  side  of  this 
interest  account,  as  so  kept,  largely  exceeded  the 
credit  side  in  each  of  the  three  years  previous  to 
1888. 

At  the  end  of  each  of  these  years  the  balance 
to  the  debit  of  the  interest  account  was  carried 
down  and  debited  to  the  "  profit  and  loss  account" 
of  the  London  house,  and  treated  as  part  of  the 
expenses  of  carrying  on  the  business  of  the 
London  house,  and  as  necessary  to  be  deducted 
from  the  profit  in  order  to  ascertain  the  net  profit 
of  the  year's  business. 

The  appellants  made,  for  the  purpose  of  showing 
the  profits  assessable  under  schedule  D.  to  the 
income  tax  for  the  year  1888,  a  return  of  the 
average  profita  of  the  London  house  for  the  three 
years  preceding  1888,  in  which  they  estimated 
their  profits  in  each  of  those  years  at  the  amount 
of  the  balance  to  the  credit  of  the  profit  and  loss 
account  as  so  made  up. 

The  appellanta  contended  that  the  sums  were 
properly  deducted  by  them  in  ascertaining  the 
taxable  profita  of  the  London  house,  inasmuch  as 
they  represent  in  effect  a  part  of  the  cost  incurred 
by  the  London  house  in  the  purchase  of  the 
goods  bought  by  them  for  the  purposes  of  the 
business,  and  if  the  goods  had  been  bought,  as  is 
usual  in  most  mercantile  transactions,  not  for 
cash,  but  upon  a  limited  credit,  and  paid  for  by 
bills  payable  at  a  future  date,  a  higher  price 
would  hisive  been  paid  for  the  goods,  and  such 
higher  price  would  iiave  been  pi-operly  entered  in 
the  books  as  the  cost  price  of  the  goods.  They 
contended  that  the  interest  paid  for  the  sums  so 
borrowed — being  not  greater  than  the  difference 
between  the  cash  and  the  credit  price  of  the 
goods — is  properij  to  be  taken  into  account  as 
necessary  expenditure,  and  is  properly  to  be 
deducted  from  the  receipta  in  ascertaining  the 
profite. 

The  surveyor  of  taxes  objected  that  the  account 
so  made  up  was  confined  to  the  profita  and  gains 
of  the  London  house,  and  contended  that  the 
interest  payable  by  the  London  house  must  be 
-considered  annna.1  interest  because  charged  at  a 
.fixed  rate  per  cent,  per  annum,  although  it  might 
accrue  de  die  in  diem,  and  he  quoted  Bebh  v. 
Bunny  (1  K.  &  J.  216)  in  support  of  his  contention, 
and  that  such  interest  was  therefore  chargeable 
as  part  of  the  profita  and  gains  of  the  London 
house  in  accordance  with  5  &  6  Yiot.  c.  35,  s.  102, 
and  was  not  admissible  as  a  deduction  in  esti- 
mating such  profita  and  gains :  (5  &  6  Yict.  o.  35, 
8. 100,  sched.  £).,  case  1,  r.  4). 

He  also  contended  that  the  advances  received 
from  the  central  office  by  the  London  house  were 
in  effect  capital  with  which  the  company  at 
Hamburg  fed  the  London  house,  thus  enabling 
the  house  to  do  business  at  greater  profit,  and 
that  the  charging  interast  on  such  advances  was- a 
mere  matter  of  account,  such  interest  being 
interest  on  the  capital  employed  in  the  business 
of  the  London  house,  And  theiefore  ndt  admissible 
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as  a  deduction  in  estimating  the  profits  and  gains 
thereof  (5  &  6  Vict.  c.  35,  s.  100,  sched.  D.,  case  1, 
r.  3) ;  and  that  the  interest  payable  to  the  central 
ofBce  and  to  foreign  bankers  would  altogether 
escape  assessment  idr  income  tax  unless  it  were 
charged  as  a  part  of  the  profits  and  gains  of  the 
London  house. 

The  commissioners  held  that  the  interest 
payable  or  accountable  for  by  the  London  house 
to  the  central  office — whether  the  sums  were 
advanced  by  the  central  office  itself  or  by  bankers 
through  the  centi-al  office— is  in  law  yearly 
interest  at  ascertained  rates,  payable  or  ac- 
countable for  by  the  London  house,  and  therefore 
liable  to  duty.  And  that  the  said  sums  were,  in 
efEect,  interest  upon  capital  employed  in  the  busi- 
ness, and  that  therefore,  by  reason  of  5  &  6  Vict. 
c.  35,  8. 100,  case  1  r.  3,  the  sums  could  not  be 
set  against  or  deducted  from  the  profits  of  the 
business. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  appellants  ought  to  be  allowed  to 
deduct  the  sums  paid  or  alfowed  by  the  London 
house  as  before  mentioned. 

The  Income  Tax  Act  1842  (5  &  6  Vict.  c.  35) 
provides: 

Seot.  100,  sohed.  D.,  First  case. — Duties  to  be  chared  in 
respect  of  any  trade,  mannfactnre,  adTentnre,  or  concern 
in  the  nature  of  trade,  not  contained  in  any-  other 
sohedole  of  this  Act. 

Bnle  1.  The  dnty  to  be  charged  in  respect  thereof 
shall  be  computed  on  a  sum  not  less  than  the  fall 
amoont  of  the  balance  of  the  profits  or  gains  of  such 
trade,  mannfaotore,  adTentnre,  or  concern  npon  a  fair 
and  jnst  average  of  three  years  .  .  .  and  shall  be 
assessed,  chorg^,  and  paid  without  other  deductions 
than  is  hereinafter  allowed. 

Bule  3.  In  estimating  the  balance  of  profits  and  gains 
chargeable  under  schedule  D.,  or  for  the  pnrpose  of 
assessing  the  duty  thereon,  no  sum  shall  be  set  against 
or  deducted  from,  or  allowed  to  be  set  against  or 
dednoted  from,  such  profits  or  gains  on  account  of 

Then  follow  the  different  things  in  respect  of 
which  no  deductions  are  allowed  which  include 
any  sum  employed  or  intended  to  be  employed  as 
capital  in  such  business. 

Bule  4.  In  estimating  the  amount  of  the  profits  and 
gains  arising  as  aforesaid,  no  deduction  shall  be  made 
on  account  of  any  annual  interest,  or  any  annoitj  or 
other  annual  payment,  payable  out  of  such  profits  or 
gains. 

Fiviay,  Q.O.  (A.  T.  Lawrence  with  him)  for  the 
appellants. — In  the  course  of  their  business  the 
London  house  has  two  courses  open  to  them ; 
they  may  buy  on  credit,  or  they  may  buy  for  cash. 
If  they  buy  on  credit  they  have  to  pay  a  higher 
price  for  the  goods ;  if  they  buy  for  cash,  as  they 
do  here,  they  can  buy  at  a  smaller  price,  thereby 
saving  the  difference  ;  but  if  they  do  so  buy,  they 
have  to  borrow  these  sums  from  the  central  office 
or  from  bankers  to  enable  them  to  do  so.  The 
short  loans  so  effected  are  loans  in  respect  of  the 
interest  on  which  no  deduction  could  be  made  by 
the  London  house  in  paying  back  the  loans : 

Ootlingi  and  Skarpe  v.  Blaie,  61  L.  T.  Eep.  N.  S. 
■  811 ;  23  Q.  B.  Biv.  324. 

If  they  bought  the  goods  on  credit  they  would 
have  to  pay  a  larger  price,  which  would  represent 
the  cash  price  plus  a  sum  which  would  be  equiva- 
lent to  the  interest.  If,  therefore,  the  usual  course 
had   been  followed,  and  the  goods  bought  on 


credit,  the  extra  sum  paid  would  have  represesta} 
in  fact  a  part  of  the  cost  incurred  by  the  London 
house  in  the  purchase  of  the  goods ;  but  this  extra 
sum  represents  the  interest  on  the  loans  obtained 
to  enable  the  house  to  buy  for  cash.  It  follows, 
therefore,  that  this  interest  represents  a  part  of 
the  coat,  and  is  properly  to  he.  taken  into  acconnt 
as  necessary  expenditure.  When  the  trader  hat 
not  got  capital  of  his  own,  but  borrows  at  yeorlj 
interest,  then,  according  to  rule  4  of  case  1,  so 
deduction  could  be  made.  But  that  is  not  tliis 
case.  This  case  is  where  a  person  has  not  got 
cash  of  his  own,  or  where  he  does  not  borrow  it  iX 
yearly  interest,  but  gets  it  on  short  loans ;  thei 
the  interest  paid  for  these  short  loans  may  be 
deducted  in  estimating  the  profits.  That  was  tlie 
case  of  Ooslings  and  Sharpe  v.  Blake  {vbi  rap.], 
and  as  regards  short  loans  from  bankers  we  are 
within  the  authority  of  that  case.  [Sir  CharU$ 
Bussell  (A.-G.). — That  case  has  been  met  by 
statute ;  by  sect.  24  of  51  &  52  Vict,  c  8.] 
Sect.  24  of  that  Act  leaves  this  case  untouched 
It  only  deals  with  the  case  of  interest  of  money 
or  annuities  not  payable  out  of  profits  or  gaini 
brought  into  charge  to  the  tax.  Referring  to 
rule  4,  there  is  nothing  in  the  rule  to  prevent  w 
from  deducting  the  interest  on  these  loans.  The 
person  to  whom  interest  is  paid  on  these  short 
ioauB  makes  profits  thereby,  and  the  person  t» 
pay  income  tax  on  the  interest  on  these  short 
loans  is  the  banker  who  can  make  a  profit  (m 
such  interest.  Our  point  is  that,  so  far  as  the 
London  house  get  short  loans  from  bankers,  thes 
the  interest  on  these  short  loans  is  a  necessaiy 
part  of  carrying  on  the  business.  As  to  the 
point  of  the  "annual  interest,"  the  case  of 
Ooslings  and  Sharpe  v.  Blake  (ubi  sup.)  shows  that 
this  is  not  a  case  of  "  annual  interest "  at  alL 

Sir  Charles  BuaaeU  (A.-G.)  {DanckwerU  witli 
him)  for  the  Crown. — ^We  give  np  the  point  as  to 
the  "  annual  interest."  Our  short  pomt  is  that 
under  schedule  D.  only  deductions  mentioned  in 
the  schedule  are  allowed  in  estimating  the  profits, 
and  the  deductions  claimed  in  this  case  are  not 
mentioned  in  the  schedule,  and  are  therefore  not 
allowable.  The  point  in  Goslings  and  Sharpe  t. 
BhJse  {ubi  sup.)  was  simply  this :  the  banker 
there  had  said  that  he  had  lent  sums  of  money  ob 
short  loans,  and  he  said  that  the  borrower  is 
paying  back  the  principal  and  the  interest  on  these 
short  loans  had  claimed  that  he  had  a  right  to- 
deduct,  and  had  dednoted,  the  income  tax  from 
the  payment  of  the  interest  on  the  loans.  What 
the  court  decided — and  all  that  the  court  decided 
— was  that  there  was  no  obligation  on  the  part  of 
the  banker  to  allow  such  deduction  of  the  income 
tax  on  the  interest,  and  no  right  on  the  part  of 
the  borrower  to  claim  it.  Tl^t  was  ultimately 
set  right  by  sect.  24  of  the  Customs  and  Inland 
Revenue  Act  1888  (51  &  62  Vict.  c.  8).  Going  b«;k 
to  schedule  D.,  the  schedule  only  authorises  the 
deductions  there  specified,  and  this  is  not  oi>e 
Looking  at  rules  3  and  4,  there  is  a  difference  in 
the  words ;  rule  3  refers  to  gross  profits  and  rule 
4  refers  to  net  profits.  Siect.  102  of  the  Act 
charges  with  duty  all  annual  interest  not  other- 
wise charged,  but  that  point  as  to  this  bdnf? 
"  annual  interest "  we  do  not  contend  for.  The  cost 
of  obtaining  these  loans  is  not  a  part  of  the  expen- 
diture of  the  business,  and  cannot  be  deducted  u 
such.  In  the  case  of  Porixibello  Town  Council  v. 
SuOey  (2  Tax  Cases  647),  it  was  held  tiiatwbae 
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a  burgh  conBcil  were  required  by  Act  of  Farlia> 
ment  to  provide  a  burial  ground,  and  when  the 
receipte  therefrom  exceeded  the  working  expenses, 
thej  were  allowed  to  deduct  the  working  expenses 
in  estimating  their  profits  for  income  tax  purposes, 
but  were  not  allowed  to  deduct  interest  which 
ihfly  had  to  pay  on  undischarged  capital  debt, 
■wbich  the  council  had  to  borrow  for  the  construc- 
tion of  the  cemetery.  It  is  said  this  is  a  short 
loan ;  but  what  is  a  short  loan  P  Is  it  a  loan  for 
a  -week,  or  a  month,  or  three  months  ?  No  such 
limitation  of  time  can  be  fixed.  [Cave,  J. — A 
loan  for  less  than  a  year  P]  If  I  borrow  for  one 
^ear  it  is  not  a  short  loan,  but  it  is  suggested  that 
if  I  borrow  for  one  day  less  than  a  year  it  is  a 
short  loan.  That  is  a  reductio  ad  absurdum. 
The  same  principle  is  laid  down  by  the  Scotch 
Court  in  the  case  of  the  Arizorui  Copper  Compcmy 
V.  Smiles  (3  Tax  Cases,  149  (Nov.  1891).  There  a 
company  had  borrowed  money  to  be  employed  in 
its  business,  and  had  covenanted  to  pay  a-Timin.! 
interest  thereon,  and  to  repay  the  capital  with  an 
additional  bonus  of  10  per  cent.,  ana  it  was  held 
that  the  bonus  paid  could  not  be  claimed  as  a 
deduction  in  estimating  the  assessable  profits. 
Finally,  the  case  of  The  Gresham  Life  Atturanee 
SoeUiu  V.  8tyUi  (67  L.  T.  Rep.  N.  8.  479  ;  (1892) 
A.  0.  §09)  is  a  distinct  authority  for  our  conten- 
tion, more  especially  the  juc^pents  of  Lord 
Halsbury  and  Lord  Herschell.  These  authorities 
ore  conclusive  on  the  point. 

Finlay,  Q.C.  in  reply. 

Mathbw,  J. — I  think  our  judgment  here  must 
be  for  the  respondent.  The  facts  are  these :  The 
foreign  firm  appears  to  have  been  carrying  on  busi- 
ness in  England  at  the  central  ofSce  in  England 
and  to  have  supplied  from  time  to  time  for  the 
pmpoaes  of  the  English  business  what  capital  was 
required.  In  addition  to  the  supply  from  that 
source,  it  appears  that  through  the  foreign  house 
or  through  the  English  house,  short  loans  were 
obtained  from  time  to  time  from  bankers  to 
enable  the  house  here  to  pay  more  advantageously 
its  obligations  in  respect  of  the  purchase  of 
cargoes  of  guano.  It  is  said  that,  although  it 
cannot  bo  contended  that  the  capital  supplied  by 
the  foreign  house  to  the  English  house  could  be 
made  the  subject  of  any  deduction,  the  cost 
which  is  incurred  of  those  short  loans  obtained 
from  bankers  ought  to  be  deducted  before  you 
can  ascertain  the  profits  of  the  business  assess- 
able under  the  Income  Tax  Acts.  It  appears  to 
me  clear,  when  you  look  at  the  language  of  the 
Act,  that  what  is  intended  to  be  assessed  are  the 
profits  of  the  particular  business,  and  that  these 
profits  are  to  be  ascertained  in  the  ordinary  way, 
without  reference  to  the  consideration  as  to 
whether  or  not  a  particular  partner  or  all  the 
partners  are  trading  with  boiTOwed  capital.  The 
bnguage  of  sect.  1^  is  plain  :  [His  Lordship  then 
read  sect.  100,  schedule  D.,  case  1,  r.  1.]  Then  we 
come  to  rule  3,  and  we  find  a  statement  of  the  sums 
that  are  not  to  be  deducted  from  the  profits  to  be 
assessed,  and  amongst  these  charges  are  many 
charges  analogous  to  the  particular  one  which  it 
is  said  ought  to  be  the  subject  of  deduction. 
Deduction  is  not  to  be  permitted  for  the  things 
mentioned  in  the  rule.  On  reading  this  rule,  it  is 
perfectly  clear  that  in  the  hands  ot  the  partners 
deductions  of  that  class  and  character  are  not  to 
be  made,  because,  if  made,  you  would  not  be 
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ascertaining  what  really  are  the  profits,  not  of  the 
partners,  but  of  the  business.  The  cases  to  which 
our  attention  has  been  called  seem  to  me  entirely 
to  bear  out  that  view.  It  is  quite  clear  that 
where  debentures  are  granted  by  a  company,  no 
deduction  can  be  made  from  the  profits  of  the 
business  carried  on  by  that  company  for  the 
interest  payable  on  the  debentures.  And  the  last 
case  which  has  been  referred  to — the  case  of  The 
Oreaham  Life  Aaeurance  Society  v.  Styles  {ubi  gup.) 
— appears  to  me  to  be  an  authority  expressly  in 
point.  The  language  of  Lord  Halsbury  in  that 
case  is  quite  dear,  and  the  language  of  Lord 
Herschell  is  equally  clear,  that  what  you  are 
dealing  with  under  those  Acts  are  the  profits  of 
the  business,  and  not  of  the  individual  pai-tners. 
For  these  reasons  I  think  our  judgment  must  be 
for  the  respondent. 

CA.yB,  J. — ^I  am  of  the  same  opinion.  The 
section  which  eovems  this  case  is  sect.  100,  the 
schedule,  and  ttie  rules  contained  in  that  schedule. 
By  the  first  rule  of  the  first  case  in  that  schedule 
it  is  provided :  [His  Lordship  then  i-ead  the  rule.l 
Now,  what  is  the  balance  of  profits  or  gains  of 
such  trade  P  It  is  contended  by  Mr.  Finlay  that 
in  order  to  ascertain  the  balance  of  the  profits  or 
gains  of  such  trade,  you  must  take  into  considera- 
tion the  question  whether  the  trader  is  ti-ading 
with  borrowed  money  or  with  capital  of  his  own. 
It  seems  to  me  that  that  is  not  so ;  that  the  gains 
of  the  trade  are  quite  independent  of  the  question 
of  how  the  capital  money  is  found ;  that  the  gains 
of  the  trade  are  those  which  are  made  by  legiti- 
mate trading  after  paying  the  necessary  expenses 
which  you  have  necessarily  to  incui*  in  order  to 
get  the  profits,  and  that  you  cannot  for  that 
purpose  take  into  consideration  the  fact  that  the 
ni'm  or  trader  has  to  boiTow  some  portion  of  the 
money  which  is  employed  in  the  business.  If  you 
did  that  it  would  lead  to  very  extraordinary 
results.  You  might  have  a  firm  of  two  partners 
who,  having  a  very  thriving  business,  were  con- 
tinually putting  fresh  capital  into  that  business ; 
one  of  them  is  a  man  of  means,  and  consequently 
he  is  able  to  put  in  the  capital  which  is  required 
from  his  own  money  without  borrowing;  the 
other  is  a  man  who  has  not  so  much  means  and 
he  has  to  borrow.  Suppose  a  sum  of  money  is 
wanted  temporarily  on  a  particular  day,  for  the 
purpose  of  the  busmess,  and  one  partner  can  find 
it  and  the  other  cannot,  without  borrowing  it 
temporarily  until  some  other  money  comes  in  to 
him  from  some  other  source,  there  would  then  be 
no  profits  or  gains  of  the  business ;  but  there 
would  be  the  gains  of  A.  and  the  gains  of  B. 
Those  are  not  the  gains  of  the  business,  which  are 
a  totally  different  thing.  If  you  cannot  take  B.'s 
temporary  bon-owings  into  account  in  ascertaining 
what  are  the  profits  of  the  business,  Mr.  Finlay 
has  been  quite  unable  to  point  to  any  provision  in 
these  rules  which  enable  him  to  make  any  deduc- 
tion. Therefore  if ,  as  I  said,  and  as  I  think  haa 
been  made  out,  these  cannot  be  deducted  in 
arriving  at  the  profits  or  ^ins  of  the  trade,  they 
surely  cannot  be  deducted  in  respect  of  any  rule 
contained  here,  because  there  is  no  such-  rule  to 
which  we  have  been  referred,  and  none  that  I  can 
find.  The  result  is  that  the  contention  of  the 
appellants  cannot  be  made  out,  and  that  the 
respondent  is  entitled  to  succeed. 

Appeal  ditmitsed  viith  coats. 
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Solioitora   for  tiie  appellaiite,  HoUamsi  Sons, 
Coward,  and  Haisksley. 
Solicitor  for  the  respondent.  The  Solieitor  of 
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COURT   OF   APPEAL. 

April  23  ani  24. 

(Before  Lindlet,  Lopes,  and  Kay,  L.JJ.) 

Ives  and  Babkeb  v.  Wi3uuk.NB.  (a) 

APPEAL  FBOH  THE  CHANGBBY  DITI8I0N. 

Arbitration  —  Staying   proceedings    in    action — 
Statement    of  claim,    requiring    delivery    of — 
"  Step  in  the  proceedings  " — UnJUneas  of  arbi- 
trators—Rules  of  Court  1883,  Order  XX.,  r.  1  (b) 
—Arbitration  Act  1889  (52  *  53   Viet.  c.  49), 
<.4. 
A  "  step  in  the  proceedings,"  in  sect.  4  of  the  Arbi- 
tration, Act  1889,  means  some  application  to  the 
court  by  summons  or  motion,  ana  does  not  include 
■an  application  by  letter  or  notice  from  one  party 
to  another,  or  by  correspondence  between  their 
respective  solicitors.     Where,  therefore,  a  defen- 
dant to  an  action  relating  to  a  matter  agreed  by 
tlie    parties  to    be  r^erred   to  arbitration   has, 
under  Order  XX.,  r.  1  (5),  of  the  Bules  of  Court 
1883,  given  notice  that  he  requires  the  delivery  of 
a  statement  of  claim,,  he  is  not  thereby  precluded 
from,  applying  under  the  seciio*  to  stay  the  pro- 
ceedings in  the  action,  such  a  notice  not  being 
a  "  step  in  the  proceedings  "  within  that  section. 
'The  fact  that  the  arbitrators  named  in  a  contract 
for  the  execution  of  engineering  works  are  the 
engineers  of  the  persons  for  whose  undertaking 
■the  works  contracted  for  are  being  done,  or  the 
fact  that    they    have   previously    expressed    an 
opinion  as  to  some  of  the  matters   in  dispute, 
does  not,  in  the  absence  of  evidence  of  fraud  or 
collusion,  render  them  unfit  to  act  as  arbiti-ators. 
Decision  of  Kekewich,  J.  affirmed. 
On  the  22nd  July   1889,    the   defendant,    John 
WUliam  Willans,  entered  into  a  contract  with  the 
Liverpool  Overhead  Railway    Company  for  the 
construction  of  a  high-level  raUwajr. 

The  contract  contained  {inter  aha)  the  following 
clauses : 

4.  The  works  shall  be  executed  in  oompliance  with  the 
provisions  hereinafter  contained,  and  with  the  best 
materials  ajid  workmanship,  and  in  the  moat  workman- 
like manner,  and  to  the  gatiafaotion  in  all  respects  of  the 
company's  engineers  for  the  time  being,  and  of  the 
inspecting  officer  of  the  Board  of  Trade. 

Then  followed  references  to  the  plans  and 
specificationa  and  sections,  and  power  was  given 
to  the  ei^jineers  to  order  the  removal  of  improper 
materials. 

87.  If  anj  question,  difference,  or  dispute  shall  arise 
between  the  company  and  the  contractor  touching  the 
construction  or  meaning  of  anything  contained  in  these 
presents  oi  in  the  said  specification,  plans,  or  sections,  or 
any  of  them,  or  as  to  any  works,  plant,  material,  matters, 
or  things,  which  the  company  shall  require  the  eon- 
tractor  to  execute,  do,  or  supply,  under  or  by  virtue  ot 

(a)  Beported  by  E.  A.  ScslTCBLir,  Esq.,  Barrls«er-a«-Law. 


these  presents,  or  as  to  any  extra,  or  additional,  or  wapfh- 
mental  works  which  may  be  so  ordered  by  the  eDginem 
as  aforesaid,  or  as  to  the  price  to  be  paid  by  tiie  omnpuj 
and  the  oontraotor  for  the  same  or  any  of  them,  or  ute 
any  matter  of  account  between  the  company  and  ttt 
contractor,  or  as  to  any  moneys  alleged  to  bepsyaUebr 
the  company  to  the  contractor,  or  by  the  conizaetcck 
the  company,  or  as  to  the  rights,  duties,  liabilities,  a 
obligations  of  either  party  under  or  by  virtoe  of  that 
presents,  or  as  to  any  other  matter  or  thing  in  any  nj 
arising  out  of  or  relating  to  the  premises,  the  matter  ot 
difference  shall  be  referred  to  the  engineers,  whose 
decision  thereon  shall  be  final  and  conclusive  on  both 
pturties,  and  neither  of  the  parties  hereto  shall  commace 
or  prosecute  any  action  against  the  other  of  tha 
touching  any  of  the  matters  aforesaid,  unless  and  imt3 
the  matter  in  difference  shall  have  previonaly  beoi  Bah- 
mitted  to  the  engineers  for  their  deoiaion,  and  the 
engineers  shall  have  refused  or  wilfully  neglected  for  the 
space  of  one  month  after  service  upon  themcf  noijeein 
writing  requiring  them  so  to  do  to  adjudicate  thetem. 

On  the  24th  Ang.  1889  the  defendant  entei«d 
into  a  sub-contract  with  the  plaintiffs,  Ives  and 
Barker,  for  the  erection  and  fitting  up  by  then 
of  the  work  required  for  the  railway. 

The  material  provisions  of  the  sub-contnet 
were  as  follows : 

Whereas  by  an  agreement  (hereinafter  callsd  tte 
principal  agreement),  a  copy  of  which,  and  of  the  ipedK- 
cation  of  works  scheduled  thereto,  has  for  the  pmpcee  d 
identification  been  signed  by  or  on  behalf  of  the  ps^k* 
hereto,  and  is  intended  to  be  hereunto  annexed,  tic 
contractor  has  contracted  with  the  said  Liverpool  Ora- 
head  Railway  Company  to  construct,  so  far  as  described 
in  the  principal  agreement,  an  overhead  high-level  lul- 
way.  And  whereas  the  erection,  painting,  and  tsiriag, 
comprising  the  setting  out,  carting,  and  putting  togetha, 
rivetting,  erecting,  painting,  and  tarring  of  the  wrou^ 
and  cast  iron  work,  steel,  and  other  work  mentioned  is 
the  schedule  hereto  form  part  of  the  work  which  bj  tiv 
principal  agreement  the  contractor  has  undertaken  to 
provide  or  do.  .  .  .  Now,  these  presents  witness 
that  it  is  hereby  agreed  between  the  parties  heieto  u 
follows : — 1.  The  sub-contractors  shall  for  the  contisctor, 
at  their  own  cost,  by  their  own  workmen,  applisnoes,  shops, 
plant,  staging,  tools,  and  power,  and  in  sndi  maaner, 
times,  and  by  such  tools,  appliances,  Ac.,  as  shall  be  detsr- 
mined  or  approved  by  engineers  and  the  contraetoc  and 
in  accordance  in  all  respects  with  the  requirements  of 
the  principal  agreement  and  of  the  specifieation  of 
works  therein  referred  to,  so  far  as  th^  lespectiTalT 
apply  to  the  works  of  the  description  now  in  questioo. 
set  out  all  the  foundations,  also  take  to  all  the  wioai^ 
and  cast  ironwork,  steel,  and  other  work  and  matenab 
therefor  mentioned  in  the  schednle  hereto  at  the  statkn 
in  Liverpool,  as  such  are  delivered  from  the  msss- 
facturers  in  accordance  with  their  drawings,  specifiestOTi 
and  contract,  load  up,  cart,  unload,  stack,  set  out,  lerd, 
put  together,  rhymer,  drill,  punch,  as  is  reasonably  neoea- 
sary  in  this  work,  close  up,  fit  and  rivet  together  There 
and  as  required,  erect,  fix  and  rivet  in  place,  test,  paint, 
tar,  and  finish  the  same  complete,  finding  at  their  own  eoat 
the  paint  and  tar  as  specified,  for  the  nett  price  of  tSt- 
(twenty-three  shillings)  per  nett  ton  of  finished  mA 
mentioned  in  the  schednle.  ...  3.  The  sub-oantnetcD 
shall,  unless  otherwise  instructed  by  the  aaDtnetot  ia 
writing,  put  together  and  rivet  up  the  girders  mi 
flooring  of  all  the  plates,  girder  spans,  and  the  otfcs 
girders,  flooring  and  work,  as  far  as  is  poesible,  in  tl* 
shops  to  be  provided  by  them,  that  the  work  wtj  t* 
proceeded  with  satisfactorily  and  continuously  day  *>>^ 
night,  if  so  required,  and  shall  convey  the  same  to  tht 
place  of  erection.  .  .  .  Care  will  be  taken  to  have  the 
work  made  at  the  manufacturers'  works  in  such  a  war  as 
to  make  all  the  parts  as  accurate  and  as  nesrif 
interchangeable  as  ia  reasonably  possible  in  indi  woii, 
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and  am^  sngKestioiu  on  theae  pointi  from  the  snb-oon- 
tnwtors  will  have  oonaideration,  bat  it  ia  nnderatood  that 
aabject  to  saah  oare  the  aab-oontraotors  take  to  the  work 
as  delirered  by  the  manofaotnrers  at  Liverpool,  and  at 
their  own  oost  correct  and  adjoet  any  ordinary  imperfeo- 
tion  of  workmanship,  the  intention  being  that  under  this 
contract  the  mb-oontractora  shall  take  the  work  as  and 
in  the  condition  in  which  it  is  delivered  by  the  manu- 
factnrers  ready  for  erecting  according  to  specification,  the 
method  of  mannfaotnre  and  the  condition  in  which  the 
work  ia  to  be  delivered  being  at  this  time  known  to 
tlxein. 

9.  All  questions  arising  from  this  agreement  shall  be 
settled  by  the  engineers  in  the  manner  mentioned  in  the 
principal  agreement,  and  the  arbitration  ohuues  contained 
in  the  principal  agreement  shall  be  treated  aa  being 
herein  repeated  with  the  substitution  only  of  the  names 
of  the  contractor  and  sub-oontraotora  for  thoee  of  the 
company  and  the  contractor. 

On  the  lat  July  1893  the  plaintiffB  issued  the 
-writ  in  this  action  against  the  defendant,  claiming 
(amongst  other  relief)  specific  performance  of  the 
snb-contraot  and  damages  for  alleged  breach 
thereof. 

The  defendant  duly  appeared  to  the  action,  and, 
at  the  time  of  entering  appearance,  gave  the 
pLaintifb  aotice  in  writing  requiring  a  statement 
of  elaim  to  be  delivered. 

On  the  20th  July  1893  the  defendant  took  out 
the  smnmons,  asking  that,  pursuant  to  sect.  4  of 
Hbe  Arbitration  Act  1889,  all  fui-ther  proceedings 
in  the  action  might  be  stayed  on  the  ground  that 
the  matters  in  difference  had  been  agreed  to  be 
referred  to  arbitration,  and  that  he,  the  defen- 
cbuit,  was  ready  and  willing  to  submit  to  arbitra- 
tion. 

Jn  opposition  to  the  summons,  the  principa] 
question  raised  was,  whether  the  defendant  had, 
by  requiring  the  delivery  of  a  statement  of  claim, 
"  taken  a  step  in  the  proceedings "  within  the 
meaning  of  sect.  4  of  the  Arbitration  Act  1889, 
and  so  precluded  himself  from  making  the  appli- 
cation to  stay. 

Sect.  4  of  the  Arbitration  Act  1889  provides 
that,  if  any  party  to  a  submission  commences  any 
leg^  proceedings  in  any  court  against  any  other 
party  to  the  submisenon  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  such  legal  pro- 
ceedings may  at  any  time  after  appearance  and 
before  delivering  any  pleadings,  or  taking  any 
other  "steps  in  the  proceedings,"  apply  to  that 
cotirt  to  stay  the  proceedings,  and  that  court  or  a 
judge  thereof,  if  satisfied  that  there  is  no  sufScient 
reason  why  the  matter  should  not  be  referred  in 
accordance  with  the  submission,  and  that  the 
applicant  was,  at  the  tune  when  the  proceedings 
were  commenced,  and  still  remains,  ready  and 
willing  to  do  all  things  necessary  to  the  proper 
conduct  of  the  arbitration,  may  make  an  order 
staying  the  proceedings. 

The  other  questions  raised  were,  that  the  inte- 
rest and  duty  of  the  company's  raigineers,  who 
were  appointeid  arbitrators,  would  conflict,  as  the 
arbitrators  and  the  defendant  were  alleged  by 
the  plaintiffs  to  be  acting  in  collusion  and  were 
joint  company  promoters,  and  also  that  the  arbi- 
trators had  been  guilty  of  discreditable  conduct ; 
and,  further,  that  several  of  the  matters  in  dispute 
between  the  plaintiffs  and  the  defendant  forming 
the  snbject-matter  of  the  action  were  outside  the 
sub-contract  of  the  24th  Aug.  1889. 

On  the  3rd  Nov.  1893  the  summons  came  onto 


be  heard  before  Eekewich,  J.,  when  his  Lordship 
decided  that  the  request  by  the  defendant  that  a 
statement  of  claim  might  be  delivered  was  not  a 
"  step  in  the  proceedings"  within  the  meaning  of 
sect.  4  of  the  Arbitration  Act  1889,  but  that  there 
must  be  some  application  to  the  court  by  summons 
or  motion  to  constitute  a  step  in  the  proceedings. 
Upon  this  point  the  case  is  reported  in  69  L.  T. 
Bep.  N.  S.  710;  (1894)  1  Ch.  68. 

His  Lordship  also  decided  in  favour  of  the 
defendant  the  other  questions  raised,  declining  to- 
allow  the  evidence  as  to  the  character  of  the  arbi- 
trators to  be  read.  And  the  learned  jud^  made 
an  order,  under  sect.  4  of  the  Arbitration  Act 
1^9,  staying  all  proceedings  in  the  action,  except 
as  to  certain  claims  in  respect  of  matters  which 
were  outside  the  submission  to  arbitration.  No- 
order  was  made  as  to  costs. 

The  plaintiffs  now  appealed. 

Bensharo,  Q.G.  and  A.  F.  Peterson  for  the  appel- 
lants.—First,  we  say  that  the  defendant,  betore 
he  issued  his  summons,  took  a  "  step  in  the  pro- 
ceedings" within  the  meaning  of  sect.  4  of  the- 
Arbitration  Act  1889  when  he  required  the  plain- 
tiffs to  deliver  a  statement  of  claim.  [Kat,  L.J. 
— Asking  the  other  side  to  take  a  step  is  not 
taking  a  step  yourself.]  Tes,  because,  if  a  defen- 
dant says  "  send  me  a  statement  of  claim,"  he 
cannot  deny  that  that  is  a  step.  The  notice 
requiring  the  delivery  of  a  statement  of  claim  was 
given  by  the  defendant  under  the  fiules  of  Court 
1883,  Order  XX.,  r.  1  (6).  It  is  not  compulsoi-y 
upon  a  plaintiff  to  deliver  a  statement  of  claim, 
but  under  rule  1  (d)  he  may  deliver  one  volun- 
tarily, though  imder  rule  1  (e)  at  the  risk  of  costs 
if    he    does    so    unnecessarily.    Accordingly,   in 

fiving  a  notice  requiring  a  statement  of  claim,  the 
efendant  is  electing  that  the  action  shall  go  on — 
that  he  desires  it  to  proceed.  That  is  therefore 
"  taking  a  step  in  the  proceedings  "  within  sect.  4 
of  the  Act,  and  thereby  the  defendant  forfeits  his 
right  to  stay.  He  cannot  come  now  to  the  court 
and  ask  the  court  to  stay  the  action.  A  summons 
for  particulars,  or  an  application  for  leave  to 
administer  interrogatories,  is  a  "  step  in  the  pro- 
ceedings "  within  the  section : 

Chappell  V.  North,  65  L.  T.  Bep.  N.  8.  23 ;  (1891) 
2  Q.  B.  252, 256. 

[Kat,  L.J. — An  application  by  letter  for  extension 
of  time  for  putting  in  a  defence  has  been  held  not 
to  be  a  step  in  the  proceedings :  Brighton  Marine 
Palace  and  Pier  Limited  v.  Woodhouse,  68  L.  T. 
Bep.  N.  S.  669 ;  (1893)  2  Ch.  486.]  Where  a 
party  to  a  submission  against  whom  legal 
proceedings  have  been  conuuenced  by  another 
party  to  the  submission  applies  to  the  court  for  a 
stay  of  proceedings  until  securitv  for  his  costs  be 
given,  he  has  taken  a  "  step  ui  the  proceedings  " 
such  as  to  disentitle  him  to  apply  afterwards  to 
the  court,  under  sect.  4^  to  have  the  proceedings 
in  the  action  stayed : 

Aianu   v.   Catley,  66   L.    T.  Bep.    N.  S.    687; 
40  W.  B.  570. 

Neither  party  is  to  do  anjrthing  inconsistent  with 
his  right  to  have  the  matters  in  dispute  settled  by 
arbitration.  [Kat,  L.J. — ^If  a  party  is  to  be  put 
to  his  election,  as  to  whether  he  will  allow  the 
action  to  proceed  or  have  recourse  to  arbitration, 
he  must  be  acquainted  with  all  the  facts  of  the 
case,  and  know  definitely  what  his  rights  are. 
Unless  a  defendant  had   delivered  to  him   the     j 
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plaintifTB  statement  of  claim  he  might  not  know 
exactly  what  the  plaintiff's  case  was,  and  whether 
or  not  it  would  be  a  proper  matter  to  be  settled  hj 
arbitration.  One  can  madily  conceive  a  case 
where  the  issues  might  not  be  sufBciently  dis- 
closed bj  the  writ.]  Not.  we  submit,  where,  as 
here,  there  is  a  formal  document  containing  a 
clause    submitting  all    disputes    to    arbitration. 

IKA.T,  L.J. — But  ne  may  not  know  precisely  the 
ireachea  of  the  contract  relied  upon.]  The  defen- 
dant is  bound  to  show  from  the  beginning  that  he 
is  ready  and  willing  to  go  to  arbitration.  Then 
we  say  that  the  proposed  arbitrators  by  their  con- 
duct have  put  themselves  in  such  a  position  as  to 
render  themselves  unfit  persons  to  be  judges  in  the 
matters  in  dispute  between  the  parties.  That  is  a 
question  which  turns  on  the  evidence.  That  sort 
of  point  h&B  been  before  the  court  recently  in  two 


Jackion  v.  Barry  Railway  Company,  68  L.  T.  Bep. 

N.  S.  472 ;  (1893)  1  C  h.  238 ; 
Ifuttall  T.  Mayor,  ^c,  of  Itancheater,  8  Time*  L. 
Bep.  513. 
Further,  we  say  that,  if  all  the  matters  in  dispute 
between  the  parties,  several  of  which  are  outside 
the  sub-contract,  cannot  be  referred  to  arbitration, 
none  of  them  ought  to  be : 

Turnocli  v.   Bartoru,  62   L.   T.  Bep.  N.    S.   209 ; 
43Ch.  Div.  ISO. 

Warmingion,  Q.O.  and  BramweU  Davin  for  the 
respondent.  [Lindlbt,  L.J. — We  need  not 
trouble  you  as  to  the  first  point,  but  only  on  the 
two  others.]  The  appellants  have  not  made  out 
that  the  arbitrators  will  be  so  biassed  as  to  be 
unfit  to  act  in  that  position.  Their  competency  to 
sit  as  arbitrators  cannot  be  impugned  ;  and  this 
must  be  done  before  the  court  will  interfere : 

Eclenley  v.  Ths  Mersey  Docks  and  Harbour  Board, 
Ct  of  App.,  16th  March  1894,  unreported. 

In  Jaekson  v.  Barry  Baiiway  Company  {ubi  sup.) 
it  was  laid  down  that  the  party  oojecting  to  tne 
arbitrators  appointed  must  show  that  they  have 
prejudged  the  case ;  and  that  the  appellants  here 
have  entirely  failed  to  establish.  As  to  Turnock 
V.  Sartoris  {iibi  tup.),  the  point  there  was  not 
similar  to  the  present,  and  that  authority  does  not 
touch  this  case.  We  submit,  therefore,  that  the 
defendant  is  entitled  to  an  order,  under  sect.  4  of 
the  Arbitration  Act  1889,  for  a  stay  of  proceedings, 
the  matters  in  dispute  being  covered  by  the  arbi- 
tration clause  in  the  sub-contract. 

Benshato,  Q.O.  replied. 

LiNDLEY.  L.J. — This  is  an  appeal  from  a 
decision  of  Kekewich,  J.  staying  proceedings  in 
this  action,  and  in  fact  and  in  substance  referring 
the  matters  in  dispute  to  arbitration,  the  order 
being  made  under  tne  4th  section  of  the  Arbitra- 
tion Act  1889,  which  I  will  read  presently.  It  was 
an  application  made  by  the  defendant,  and  the 
appeal  is  by  the  plaintifEs,  and  the  plaintiffs' 
grounds  for  appeaung,  now  that  we  have  heard 
them,  are  reduced  to  three  :  First  of  all,  they  say 
that  the  application  to  stay  was  too  late,  because 
the  defendant  had  taken  a  step  in  the  action. 
The  other  grounds  of  complaint  go  to  what  I  may 
call  the  merits  of  the  case.  The  plaintiffs  attack 
the  fairness  of  the  arbitrators :  that  is  their 
second  head.  Their  third  head  is  this,  that  inas- 
much as  the  whole  of  the  action  is  not  referred  to 
the  arbitrators,  no  part  of  it  ought  to  be  referr^ 


by  the  court  in  the  exercise  of  its  discretion. 
Now,  in  order  to  deal  with  the  several  points  1 
will  read  sect.  4  of  the  Arbitration  Act  1889, 
because  a  great  deal  turns  upon  that.     Sect  4 
i-uns  thus :  [His  Lordship  read  the  seciaon,  and 
continued :]    Now  as  to  the  first  point  about  tlie 
application  being  too  late,  the  facts  are  these: 
The  plaintifEs  issued  their  writ  against  the  defen- 
dant ;  the .  defendant  entered  appearance ;  by  the 
prsBcipe  and  bv  the  formal  document  he  required 
a  statement  of  claim.   That  was  contemporaneous 
with  the  entry  of  the  appearance.     Then  he  wrote 
a  letter  to  the  plaintiffs'  solicitors  saying  that  he 
should  desire  a  statement  of  cLum.    That  is  all 
he  did.    He  took  no  other  steps — if  those  are 
steps — before  he  made  the  present  appIicatioB  for 
a  stay  under  the  section  to  which  I  have  referred. 
The  contention  on  the  part  of  the  plaintifEa  is.  that 
the  defendant  is  too  late  because  he  asked  for  or 
gave  notice  that  he  should  require  a  statement  of 
claim.    That  is  said  to  be  the  taking  of  a  step  in 
the  proceedings.     Now,    the    language   of    the 
section  requires  a  little  attention.      It  is  quite 
obvious  that  the  step  to  be  taken  must  be  a  step 
taken  by  the  applicant.    The  section  does  not  say 
before  anv  pleadings  are  delivered  by  anybody,  or 
any  step  is  taken  by  anybodv ;  but  uiat  the  putj 
applying  before  delivery  of  the  pleadings — tlutt  is, 
beiore  he  delivere  pleadings  or  takes  any  other 
steps    in   the    proceedings  —  may    apply.     The 
question    we    have    to    consider,    therefore,  i> 
narrowed  down  to  this:    whether  a  reqnest  by 
one  party  to  another  to  take  a   step  is  taking 
a  step  himself.    That  is  what  the  defendant  did 
He  asked  the  plaintiffs  contemporaneously  on  the 
next  day  to  take  a  step,  viz.,  to  deliver  a  state- 
ment 01   claim.    I  cannot  say  that  the  defen- 
dant   was  taking   a  step    in  these    proceedings 
which  precludes  him   from  making  the  present 
application.     And  I  do  not  think  tl^t  it  would  be 
good  sense  if  we  held  the  contrary,  because  what 
did  the  defendant  do?    Addressing  myself  now. 
to  the  substance  of  the  case  I  find  that  he  was 
served  with  a  writ,  and  the  writ  showed  him  that 
there  was  a  claim  for  breach  of  contract.    That 
he  knew  the  contract  I  do  not  doubt;  but  he  did 
not   know  from    the  writ    what  the   particnlar 
breaches  were  in  respect  of  which  the  plaintifEi 
were  suing  him,  and,  until  he  did  know  that  at  all 
events,  how  was  he  to  form  an  opinion  as  to 
whether  it  would  be  desirable  to  apply  or  not .' 
He  had  not  the  materials  before  him  to  enable 
him  to  exercise  his  judgment  in  the  matter.    And 
it  appears  to  me,  therefore,  that  we  should  be 
doing  an  injustice  to  a  defendant  if  we  said  that 
he  must  apply  under  the  section  before  he  knows 
what  the  plaintiff  is  suing  him  for.      Quite  apart 
therefore,  from  the  case  not  being  within  the 
words,  I  do  not  think  that  it  is  within  the  spirit 
or  the  sense  of  the  Act.    Before  a  man  can  make 
up  his  mind  as  to  which  of  the  alternatives  he 
intends  to  take,  he  ought  to  know  what  the  altei^ 
natives   are,   and  ought  to  be  in   a  position  to 
exercise  some  kind  of  judgment  in  tne  matter. 
And  if  we  were  to  hold  that  the  defendant  on^t 
to  apply,  and  was  too  late,  we  should  be  saying 
that  he  should  do  that  before  he  knew  what  to 
apply  for.    I  think,  therefore,  that  the  decision 
of  the  learned  judge  in  the  court  below  was  right 
on  that  part  of  the  case.     I  think  that  the  auuo- 
rities  go  to  this,  that  a  step  in  the  proceedings 
mesns  some  application  to  the  court  or  something 
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of  that  nature,  and  not  talk  between  aolioitors  or 
flolicitors'  clerkB,  nor  the  writing  o{  letters,  bat 
the  taking  of  some  step,  such  as  isaning  a 
summons  or  something  of  the  kind  which  is,  in 
the  technical  sense,  a  step  in  the  proceedings. 
"Now  I  pass  to  the  second  point.  That  point,  as  I 
have  already  said,  goes  to  the  merits.  It  is  an 
attack  on  these  aroitrators.  In  order  to  deal 
with  that  x>oint  it  is  of  the  utmost  importance 
that  we  should  see  what  is  the  agreement  oetween 
the  parties  which  is  comprised  in  what  is  called 
the  sub-contract  of  the  24th  Aug.  1889,  made 
between  Willans  the  defendant,  and  the  plaintiffs 
lyes  and  Barker.  The  sub-contract  refers  to  a 
principal  contract  of  an  earlier  date,  namely, 
the  29th  July  1889.  It  is  impossible  to 
anderstand  the  sub-contract  without  looking  at 
the  principal  contract,  which  is  referred  to  in  the 
8ab.«antract  itself.  The  principal  contract  is  for 
the  construction  of  the  Liverpool  Overhead  Bail- 
way,  and  it  is  made  between  the  Liyerpool  Overhead 
lUulway  Company  of  the  one  part  and  Willans,  the 
contractor,  of  the  other  part,  and  by  that  principal 
contract  Willans  contracted  to  make  the  Over- 
head Railway.  The  material  clauses  are  as 
follows :  [His  Lordslup  read  the  provisions  of  the 
contract  of  the  22nd  July  1889,  as  set  forth  above, 
and  continued :]  Now  that  is  a  veiy  tight-fitting 
bond,  and  one  is  surprised  at  first  that  anj  con- 
tractor should  submit  to  be  bound  so  tightly, 
because  we  know  perfectly  well  that  a  dispute 
between  the  contractor  and  the  company  is  in 
substance  in  this  kind  of  business  a  dispute 
between  the  contractor  and  the  company's 
engineers,  whose  business  it  is  to  see  that  uie 
works  are  done  for  the  company  according  to  the 
agreement  and  the  plans  and  specifications.  So 
that  the  real  agreement  between  the  contractor 
and  the  company  is  this,  that,  if  there  is  any  dis- 
pute between  them,  although  the  engineers  are  to 
tell  the  contractor  what  to  do,  and  order  him  to 
do  what  they  like  consistently  with  the  agreement, 
their  decision  must  be  final.  Now,  what  is  the 
busiiiees  explanation  of  that  P  How  does  it 
happen  that  a  contiuctor  will  agree  to  be  bound 
by  such  a  very  stringent  provision  P  The  explana- 
tion of  it  is  to  be  found  in  two  circumstances. 
First  of  all,  competition  for  this  kind  of  work  is 
very  keen,  and  contractors  compete  with  each 
other,  and  it  has  been  ascertained  by  long 
experience  that  engineers  of  the  highest  character 
may  be  ti-usted.  The  sub-contract  arose  in  this 
way :  Willans  agreed  to  make  the  works  in 
question,  but  he  found  it  necessary  to  enter 
into  sub  -  contracts  with  other  people ;  with 
others,  ae  in  this  particular  case,  not  to 
make  the  things,  but  to  put  together  the  things 
which  were  made.  The  sub-contract  with  which 
we  have  to  deal,  and  which  was  entered  into 
between  Ives  and  Barker  of  the  one  part  and 
Willans  of  the  other,  refers  to  the  original  con- 
tract. [His  Lordship  read  the  provisions  of  the 
sab-contract  of  the  24th  Aug.  1889,  as  set  foi-th 
above,  and  continued :]  Now,  pausing  there,  let 
us  see  what  that  agreement  really  amounts  to. 
What  is  it  that  the  contractor,  or  sub-contractors 
I  must  call  them  now,  agree  to  when  they  sign 
and  enter  into  that  sub-contract  P  They  agree  to 
be  bound  in  all  disputes  between  them  and  the 
contractor,  .that  is,  WiUans,  by  the  decision  of  the 
engineers  of  the  company.  They  knew  the  arbi- 
tration clauses  contained  in  the  original  contract. 


and  they  knew  what  the  duties  of  those  engineers 
were,  and  they  knew  that  amongst  other  duties 
was  that  of  passing  or  rejecting  the  materials. 
The  sub-contractors  agreed  to  put  up  the  mate- 
rials which  were  to  be  supplied,  i-elying  upon  the 
honour  and  character  of  the  engineers  to  reject 
such  as  were  unfit,  and  the^  were  willing,  as  the 
contractor  himself  was  willing,  to  submit  any 
difference  between  them  and  the  company — which 
indirectly  is  really  a  difference  between  them  and 
the  en^neers — to  the  arbitration  of  those  engi- 
neers themselves.  That  is  what  was  contem- 
plated, and  that  was  the  substance  of  the  bargain. 
Now,  if  that  is  so,  what  must  the  sub-contraotors 
not  only  allege,  but  prove,  in  order  to  make  out 
that,  in  a  dispute  between  them  and  Willans,  the 
contractor,  these  engineers  as  arbitrators  ai«  not 
proper  persons  to  decide  that  dispute  P  It  is 
obvious  that  they  must  prove  a  great  deal  more 
than  that  the  engineers  have  formed  an  opinion 
already  upon  the  subject  of  the  dispute.  It  is 
obvious  that  they  must  prove  a  great  deal  more 
than  that  there  is  a  difference  of  opinion,  and  that 
they  must  give  way  to  the  decision.  .  They  must 
attack  the  character  of  the  engineers  to.  such  an 
extent  and  in  such  a  maimer  as  to  show,  that  the 
engineers  will  probably  be  guilty  of.  some  mis- 
conduct in  the  matter  of  the  arbitration — that 
they  wiU  not  act  fairly.  That  is  really  what  it 
must  come  to.  Having  chosen  to  put  them- 
selves in  that  condition  they  cannot  complain 
of  the  legitimate  consequence,  but  they  can  com- 
plain of  the  illegitimate  consectuence.  And  if  it 
were  true  that  these  engineers  were  in  collusion 
with  the  contractor  so  as  to  act  unfairly,  or  so  as 
to  lead  the  court  to  suppose  that  they  would  act 
unfairly,  there  would  be  some  ground  for  saying 
that  this  arbitration  clause  ought  not  to  be 
enforced.  But  as  to  that,  it  appears  to  me,  I  con- 
fess, having  heard  the  evidence  read,  that  there  is 
really  no  evidence  which  deserves  serious  con- 
sidei^tion  so  far  as  collusion  is  concerned.  It  is 
said  that  the  contractor  and  the  engineers  are  co- 
promoters  of  companies.  That  is  an  allegation 
which  may  amount  to  anything,  and  may  amount 
to  nothing,  and  we  cannot  entertain  such  loose 
statements  as  that.  A  much  more  definite  state- 
ment is  the  statement  that  the  contractor  and 
engineers  have  precluded  themselves  from  acting 
justly,  because  they  have  already  passed  improper 
materials.  Now,  if  there  was  any  reason  what- 
ever to  suppose  that  the  engineers  had  passed 
materials  which  they  knew  and  believed  were  unfit 
that  would  be  a  very  serious  chan^  indeed.  But 
the  charge  does  not  come  up  to  that,  or  anything 
like  it.  The  charge  is  put  m  this  way :  "  We,  the 
sub-contractors,  compmined  to  you  that  some 
girders  and  other  things  were  unfit ;  you  treated 
our  complaint  as  frivolous."  What  does  that 
mean  P  It  means  that  the  engineers  did  not  think 
they  were  unfit.  That  is  precisely  one  of  the  very 
things  which  the  sub-contractors  contemplated 
and  agreed  to  submit  to.  It  was  the  engmeers' 
duty  to  exercise  their  own  judgment,  and  any 
difference  ot  opinion  must  of  course  be  accepted. 
The  sub-contiactors  must  go  far  beyond  that  in 
order  to  convince  the  court  that  these  engineers 
are  not  men  who  ought  to  be  trusted  after  the 
trust  and  confidence  which  has  been  put  in  them 
deliberately  by  the  sub-contractors  themselves. 
That  part  of  the  case  seems  to  me  to  break  down 
almost,  if  not  quite,  as  conclusively  as  the  part     t 
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relatii^  tit  the  suggestion  of  collnsion  and  imprO' 
priety.  Now,  the  third  point  is  this :  It  is  said 
that  the  language  of  sect.  4  of  the  Arbitration 
Act  1889  only  gives  the  power  to  stay.  The 
language  is  that  the  court,  if  satisfied  that 
there  is  no  sufficient  reason  why  the  matter 
should  not  be  referred,  may  make  an  order 
staying  the  proceedings.  It  is  said  that,  inas- 
much as  the  whole  of  the  controversy  between  the 
parties  cannot  be  referred  to  arbitration,  it  is  not 
right  and  proper  or  convenient  and  there  is  no 
sufficient  reason  for  referring  anything.  It  is  all 
or  none — and  the  case  which  was  cited  of  Tumock 
V.  Sartoris  (62  L.  T.  Rep.  N.  S.  209 ;  43  Ch.  Div. 
150),  it  is  said,  goes  to  support  that  view.  Now, 
that  which  is  to  be  referred  under  the  4th  section 
of  the  Arbitration  Act  1889  are  matters  which  are 
asreed  to  be  referred,  and  if  matters  which  are 
agreed  to  be  referred  are  mixed  np  in  an  action 
with  matters  not  agreed  to  be  referred,  there  is  no 
reason  why  the  4th  section  should  not  be  applied 
to  those  matters  which  have  been  agreed  to  be 
referred,  leaving  the  action  to  go  on  as  to  the 
other  matters.  But  I  quite  see  that,  if  the  matters 
agreed  to  be  referred  were  not  the  main  matters 
in  dispute,  but  formed  a  subordinate  part  and 
trifling  part,  and  if  the  matters  not  agreed  to  be 
referr^  were  the  main  matters  in  dispute,  it 
would  be  very  inconvenient,  to  say  the  least  of  it, 
to  refer  that  small  part,  and  let  the  action  go  on 
as  to  the  large  part.  That  is  what  occurred  in 
the  case  of  Tumock  v.  Sartoris  (vhi  tup.),  but  that 
is  not  the  case  here.  The  position  la  reversed. 
The  great  controversy  is  as  to  the  matters  which 
have  been  referred,  and  the  matters  which  have 
not  been  referred  are  comparatively  small.  And 
I  see  no  reason  at  all  why  those  matters  which 
have  been  referred  should  not  be  referred,  and  the 
action  go  on  as  to  the  rest  if  it  is  found  worth 
wbUs  to  go  on  with  them.  Accordingly,  I  have 
come  to  uie  conclusion  that  the  decision  of  the 
learned  judge  in  the  court  below  was  right,  and 
must  be  affinned ;  and  the  appeal  must  therefore 
be  dismissed,  with  coste. 

LoPKS,  L.J. — ^I  am  of  the  same  opinion.  The 
first  point  made  is,  that  this  application  is  too 
late  under  the  4th  section  of  the  Arbitration  Act 
1889,  and  the  real  question  which  is  raised  is  this  : 
whether  or  not  asking  for  a  statement  of  claim  is 
a  step  in  the  proceedings  within  the  meaning  of 
that  section.  Now  I  am  clearly  of  opinion  that  it 
is  not.  In  this  case  the  writ  was  issued  for  breach 
of  contract  and  for  damages,  and  the  defendant 
entwed  an  appearance  and  simultaneously  asked 
for  a  statement  of  claim.  The  words  of  the 
section  are  to  be  looked  at.  The  section  says  that, 
if  any  party  to  a  submission  commences  any  legal 
proceedings  in  any  court  against  any  other  party 
to  the  stibmission — then  come  these  words,  "  in 
respect  of  any  matter  agreed  to  be  referred." 
Now  these  words  "in  respect  of  anv  matter 
agreed  to  be  referred  "  appear  to  me  to  be  impor- 
tant, because  I  think  that  aU  that  the  defendant 
here  really  did  was  this :  He  had  a  statement  of 
claim  before  him  of  a  very  general  kind,  and  he 
naturally  said :  "  This  is  a  submission  in  respect 
of  certain  matters  which  were  agreed  to  be 
referred,  and  when  I  look  at  this  statement  of 
claim  it  is  very  general  indeed,  and  I  cannot  tell 
how  much  of  this  cause  of  action,  how  much  of 
the  claim  in  dispute,  comes  within  this  submission 
to  refer,  and  how  much,  on  the  other  hand,  is 


without  it."  For  that  purpose  what  he  did  was 
this :  He  applied  for  a  statement  of  claim  inorda- 
thereby  more  definitely  to  ascertain  for  himsdf 
what  was  within  the  submission  and  what  might 
be  without  it,  in  order  that  when  he  knew  that  he 
might  then  elect  what  he  should  do — ^whether,  is 
point  of  fact,  he  should  do  that  which  would  be  %■ 
step  in  the  action,  or  whether  he  should  forbear. 
Now  I  do  not  think  that  an  application  of  that 
kind  for  a  statement  of  claim  is  a  "  step  in  tli& 
proceedings  "  within  the  meaning  of  the  sectdon. 
Therefore  I  am  of  opinion  that  the  learned  judge 
in  the  court  below  was  perfectly  right  in  the  view 
which  he  took  on  that  part  of  the  case.  But  then 
another  and  important  part  of  the  case  is  this :  It 
is  said  that  these  engineers  aa  arbitraton 
are  not  to  be  trusted,  and  it  is  submitted  that 
the  arbitration  shovild  not  be  allowed  to  proeeed. 
Now,  it  must  be  borne  in  mind  that  these  are  not 
arbitrators  in  the  ordinary  sense  of  the  word. 
They  are  arbitrators  chosen  and  selected  by  the 
parties,  selected  with  the  knowledge  that  to  some 
extent  they  must  have  an  interest  in  the  direcidon 
of  their  employers.  It  is  well  known  they  must 
have  it,  and  I  think  the  words  of  Bowen,  L.  J.  in 
the  case  of  Jackson  v.  Barry  Railway  Compaiuf 
(68  L.  T.  Rep.  N.  S.  472 ;  (1893)  1  Ch.  238),  at  the 
commencement  of  his  judgment,  are  highly 
instructive  as  to  what  the  position  of  engineen 
or  arbitrators  is  in  a  case  like  the  present: 
[Reads  from  the  judgment.]  Every  word  of 
that  judgment  appears  to  me  to  apply  to  the  pre- 
sent case.  Now  shortly  I  will  deal  with  the  two 
main  attacks  which  are  made  against  these 
engineers  and  arbitrators.  I  think  the  chief  one  is 
this :  It  is  said  that  they  are  not  fit  to  be 
trusted  because  they  haVe  prejudged  a  certain 
question  with  regard  to  the  action,  namely,  the 
quality  and  fitness  of  certain  materials.  The 
answer  to  that  to  my  mind  is,  that  the  parties 
perfectly  well  knew,  when  they  consented  that 
these  engineers  should  be  arbitrators,  and  that 
difficulties  such  as  these  which  are  now  suggested 
might  arise — ^they  perfectly  well  knew  that  these 
engineers  were  the  persons  who  were  to  determine 
the  quality  and  character  of  the  materialB  in 
question.  They  knew  that  these  engineers  had 
that  to  do  as  well  as  to  act  as  arbitrators  in  what 
is  termed  the  larger  arbitration.  Knowing  that, 
they  agreed  that  they  would  accept  them  as 
arbitrators,  and  it  appears  to  me  that  they  can- 
not now  turn  round  and  say  that,  because  the 
engineers'  judgment  is  erroneous,  therefore  they 
are  not  bound  to  accept  it.  They  agreed  to  be 
bound  by  the  engineers'  judgmen-^  however 
erroneous  it  might  b<B,  provided  it  was  honest,  and 
provided  it  was  not  tainted  with  fraud  or  with  mis- 
Conduct.  Now,  so  far  as  I  can  gather,  it  camiot 
be  suggested  that  the  engineers  have  acted  fraudu- 
lently ;  nor  can  I  find  any  evidence  of  any  mis- 
conduct on  their  part.  If  a  case  of  this  kind  could 
have  been  made  out,  that  the  engine»s  per- 
fectly well  knowing  that  these  materials  wero 
improper,  with  that  knowledge  passed  them, 
that,  to  my  mind,  would  have  been  sinaig 
ground  for  assenting  to  the  application  which  Mr. 
Benshaw  is  now  making.  But  there  is  nothing 
of  the  kind.  I  say  that  that  is  no  ground  what- 
ever, having  regard  to  the  peculiar  nature  of 
this  arbitration,  for  stopping  the  arbitration. 
Now,  another  ground  is  made,  which  is  this :  It  is 
said  that  the  arbitrators  could  not  behave  properly 
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laeoanse  a  question  of  their  oompetoncj  ma^  be, 
involved.  I  think  that  that  is  entirely  disposed 
of  by  the  unreported  case  of  Eckertley  v.  Meriey 
Docks  and  Harbour  Board,  the  judgment  of  which 
"was  read  from  the  shorthand  notes.  Another 
-attack  is  made  upon  them  on  the  ground  of 
'Collusion.  It  is  said  that  the  engineers  and  the 
defendant  are  acting  in  collusion.  AU  I  can  say 
with  regard  to  that  is,  that  that  charge  is  so  wild 
4md  so  vague,  and  that  in  respect  of  it  there  is  so 
little  that  is  conclusive,  that  I  desire  to  adopt  the 
view  that  they  have  acted  not  at  all  in  that  way ; 
I  think,  therefore,  that  that  gi-ound  fails  also.  In 
my  opinion,  therefore,  the  decision  of  the  learned 
jadge  in  the  court  below  was  right,  and  I  think 
that  this  appeal  ought  to  be  dismissed  with  costs. 
£at,  L.J. — I  also  agree  with  the  decision  of 
the  learned  judge  in  the  court  below,  and  I  agree 
entirely  with  the  judgments  that  have  been  pro- 
nounced in  this  court,  particularly  with  the  very 
-careful  judgment  of  Lindley,  L.J. ;  and  I  should 
«ay  nothing  in  the  matter  at  all,  only  that  I  think 
it  involves  some  very  important  questions  to  which 
I  can  hardly  be  contented  to  give  my  silent 
.assent.  As  to  the  first  question,  whether  requir- 
ing a  statement  of  claim  is  taking  a  step  in  the 
action  -within  the  meaning  of  sect.  4  of  the 
Arbitration  Act,  I  am  very  clearly  of  opinion  that 
it  is  not,  for  the  reasons  which  have  a&eady  been 
given,  and  particularly  for  this  reason :  When  a 
writ  has  been  issued,  however  carefully  it  is 
indorsed,  it  may  very  well  be  that  the  defendant 
who  is  sued  may  not  completely  understand  from 
"the  -writ  what  the  entire  scope  of  the  action  is. 
Mr.  Rensha-w's  argument  on  the  point — and  I 
.afrree  with  that  argument — is,  that  the  defendant 
has  to  exercise  an  election  whether  he  will  allow 
~the  action  to  go  on  or  avail  himself  of  an  arbitra- 
-tion  clause  like  that  in  the  agreement  now  before 
TIB,  and  apply  to  the  coui-t  to  stay  the  action.  But 
it  is  essential  to  every  case  of  election  that  a  person 
-who  is  put  to  election  shall  thoroughly  understand 
the  facts  which  make  it  necessary  for  him  to  elect. 
In  this  case  what  the  defendant  did  was,  in  the 
■&xet  instance,  to  require  that  a  statement  of  claim 
should  be  delivered.  He  did  so  simultaneously 
-with  giving  notice  of  his  having  entered  an 
.appearance  in  the  action.  But  he  did  not  wait 
tuf  the  statement  of  claim -was  delivered.  On  the 
contrary,  he  withdrew  that  notice,  and  then  gave 
this  notice  of  motion  to  stay  proceedings  under 
the  arbitration  clause.  He  ^plied,  as  I  under- 
gtand,  to  stay  all  the  proceeoingB  in  this  action. 
When  the  scope  of  the  action  became  apparent 
upon  the  ai^nmeut  of  the  case  it  was  found  that 
he  had  gone  too  far ;  that  he  did  not  thoroughly 
-understand  what  the  scope  and  extent  of  this 
action  was,  and  he  included  in  his  motion  to  stay 
that  part  of  the  action  which  ref  eired  to  a  matter 
which  -wELs  outside  the  agreement  containing  the 
clause  of  arbitration.  Nothing  could  show  more 
dearly  how  improper  it  would  be  -to  say  that 
requiring  a  statement  of  claim — a  statement  of 
«laun  which  would  show  him  what  the  scope  of 
the  action  was  more  clearly  and  defini-tely  than  he 
could  make  out  from  the  writ — ^would  be,  when 
he  made  that  request,  the  taking  by  him  of  such 
a  step  in  the  action  as  would  debar  him  from 
exercising  the  election  which  he  ought  only  to  be 
bound  to  exercise  when  he  thorougUy  understands 
what  the  nature  of  the  action  against  him  is.  I 
therefore  think  that  the  learned  judge  in  the 


court  below  on  that  i)oint  wa^  entirely  ri^t  in 
deciding  that  it  was  not  a  step  In  the  action 
within  the  meaning  of  the  4th  section  of  the 
Arbitration  Act  1889.  The  other  points  are  of 
vastly  more  importance.  It  seems  to  be  a  custotn 
now — I  suppose  it  is  almost  inveterate — that  in 
large  contmcts  of  this  kind  the  engineers  who  are 
employed  to  watch  the  contractors  on  behalf  of 
the  company  which  is  undertaking  -the  great  work 
should  be  named  as  the  arbitrators  between  the 
employers  and  the  contractors  if  a  dispute  should 
arise.  One  can  see,  and  the  course  of  decisions  of 
late  years  in  this  court  has  shotm  it,  that  that 
must  lead  now  and  then  to  questions  of  difficulty 
between  the  two  contracting  parties.  To  make 
the  engineers,  who  are  employed  by  the  persons 
who  engage  the  contractors  to  do  the  work,  the 
arbitrators  of  everyquestion  that  arises  between  the 
two  contracting  parties  puts  those  engineers,  and 
must  put  those  engineers,  sometimes  into  a  very 
difficult  position  in(^d.  But,  as  men  of  business  in 
this  court,  we  have  to  deal  -with  the  practice  which 
has  become,  as  I  have  said,  almost  inveterate, 
constantly  done,  and  a  thing  which  contractors 
and  employers  thoroughly  understand,  which  they 
are  entirely  accustomed  to,  and  which  nothing 
that  we  can  say  would  in  the  least  alter  or  do 
away  with.  Now,  what  is  the  course  which  this 
court  ought  to  take  as  a  matter  of  business  in 
questions  of  this  kind?  Here  is  this  kind  of 
practice,  thoroughly  understood,  introduced,  and 
acted  on  from  cuiy  to  day,  and  contractors  who 
enter  into  contracts  of  this  kind  know  very  well 
that  the  engineers  are  put  into  a  position  which  - 
makes  them  for  some  purposes  not  the  most 
proper  arbitrators  that  could  be  'selected.  They 
know  perfectly  well  that  the  engineers  are 
employed  by  the  other  party  to  the  contract ;  that 
they  have  to  -wateh  the  work  that  is  done ;  that 
they  have,  as  is  quite  usual  in  contracto  of  this 
kind,  to  determine  whether  the  materials  are  good 
or  not,  to  determine  whether  the  work  is  or  is  not 
properly  done.  And  they  know  that  any  question 
that  arose  between  the  two  contracting  parties 
would  probably  be  a  question  which  the  engineers 
in  the  course  of  their  employment  as  engineers 
would  already  have  had  before  them  and  have  had 
to  consider  and  to  form  some  judgment  upon. 
With  that  knowledge  the  contractor  does  agree 
that  the  engineers  shall  be  the  persons  whose 
decision  upon  the  questions  that  arise  between 
him  and  his  employers  shall  be  absolutely  final ; 
that  they  shall  oe  put  into  the  position  of  arbi- 
trators and  judges  &om  whom  there  is  no  appeal 
whatever.  Now,  I  have  no  doubt -that  that  is  done 
for  the  reasons  already  indicated  by  Lindley, 
L.J.,  mainly,  I  think,  because  en^neers  who  are 
put  into  uiat  kind  of  position  are  persons  of 
known  integrity,  far  alx>ve  any  suspicion  of 
improper  dealing,  and  the  contractor  is  content 
to  oe  Dound  by  the  decision  of  arbitrators  who 
are  in  a  position  of  very  considerable  diffi- 
culty. Also  I  daresay  the  other  motive  which 
Lindley,  L.J.  referred  to  has  very  much  to 
do  with  the  matter,  namely,  that  competition 
is  BO  keen  that  railway  companies  and  great 
employers  of  labour  and  other  persons  who 
have  large  works  to  put  into  the  hands  of  con- 
tractors find  that  they  have  no  difficulty  in  obtain- 
ing contractors  who  ai-e  -willing  to  submit  to  such 
terms.  Now  in  this  case  there  has  heea,  first  of 
all,  the  faintest  possible  suggestion,  not  supported 
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by  on  atom  of  anything  like  proof,  of  collusion 
between  the  engineers,  who  are  celebrated  men, 
and  the  defendant  to  this  action,  who  was  the 
original  contractor,  the  plaintiffs  being  the  sub- 
oontraotors.  I  disregard  entirely  the  suggestion 
that  has  been  made  upon  that  point,  because  I  do 
not  think  it  comes  to  more  thaji  a  mere  suggestion, 
and  I  think  that  there  would  be  the  greatest  pos- 
sible danger  of  involving  persons  who  employ  con- 
tractors in  interminable  htigation  if  an  arbitration 
clause  of  this  kind  could  be  set  aside  upon  a  mere 
suggestion  such  as  that  which  I  am  now  dealing 
with.  I  think  that  that  is  entirely  out  of  the  ques- 
tion, and  I  am  sorry  that  upon  such  very  insufficient 
materials  any  such  suggestion  should  have  been 
made.  The  most  material  thing  that  strikes  my 
mind  which  has  been  put  forward  really  in  order 
to  show  that  the  engineers  are  not  proper  arbi- 
trators in  this  case  is  this:  It  is  said — and 
although  no  particular  instance  is  given,  the 
evidence  is  supported  in  a  way  I  wUl  indicate  in  a 
moment — that  these  engineers  have  in  the  exer- 
cise of  their  duty  as  engineers  approved  and  passed 
various  materials  in  iron  which  the  sub-con- 
tractors by  the  terms  of  their  sub-contract  were 
bound  to  put  together  in  order  to  construct  this 
overhead  railway  in  Liverpool  which  is  the  sub- 
ject of  the  contract.  It  is  said  that,  having  already 
approved  these  materials,  they  are  the  last  persons 
in  the  world  who  should  be  made  arbitrators  in  a 
question  as  to  whether  the  materials  were  good  or 
not.  Now  that,  I  confess,  struck  me  as  being  the 
strongest  point  that  was  made  by  the  plaintiffs  in 
this  case,  and  they  confirmed  their  evidence  on 
that  point  in  this  way  :  by  specifying  the  dates  of 
letters  which  they  had  written  to  the  engineers 
complaining  of  the  quality  of  some  of  the  iron 
materials  furnished.  Besides  that,  they  said  that 
they  had  in  innumerable  instances  niade  verbal 
representations  to  the  same  effect,  but  that  all 
these  repi-esentations  had  been  treated  by  the 
engineers  as  frivolous ;  that  is  to  say — I  am  putting 
it  as  I  understand  ike  argument  was — that  the 
engineers  had  in  each  one  of  these  instances  exer- 
cised their  judgment  against  the  plaintiffs,  and  in 
such  a  manner  as  to  make  them  most  unfair  arbi- 
trators in  a  question  as  to  the  sufficiency  of  those 
materials  which  they  had  already  approved  and 
passed.  But  then  one  must  look  back  at  the 
contract,  and  I  find  on  looking  back  at  the  con- 
tract that  it  seems  to  have  this  effect:  In  the 
original  contract  the  materials  for  the  construc- 
tion of  this  railway  were  to  be  such  as  the  engi- 
neers should  approve,  and  their  approval  was  made 
by  the  terms  of  the  contract  between  the  con- 
tracting parties,  the  company  who  are  forming 
this  railway  and  Willans,  the  defendant  in  this 
action,  sufficient  and  conclusive.  So  that,  in  the 
absence  of  mala  fides,  if  the  engineers  did  approve 
the  materials  there  was  an  end  of  the  matter,  and 
the  contractor  was  entirely  bound  by  that  ap- 
proval. In  the  sub-contract  the  original  contract 
to  that  extent  is  adopted,  and  the  sub-contractors, 
who  had  not  furnished  any  materials  themselves, 
but  had  only  to  put  together  the  materials  which 
were  furnished  to  them,  took  these  materials  from 
Willans,  the  person  with  whom  they  contracted, 
and  took  them  upon  the  terms  of  the  original 
contract,  namely,  tnat  they  were  to  be  materials 
which  the  engineers  had  approved  as  between 
Willans  and  tne  company.  Thei-efore  again,  as 
between  Ives  and  WillanB,  the  approval  by  the 


engineers  of  the  quality  of  the  materials  is  to  be 
a  binding  thing.  Supposing  the  question  yten 
attempted  to  m  raised  before  the  arbitraton. 
who  are  third  persons  altogether,  whether  the 
materials  were  good  or  not,  and  it  was  proved  in 
the  absence  of  any  such  mala  fides  or  misconduct 
that  the  engineers  had  approved  and  passed  then 
materials,  then  I  think  that  the  judge  would  sot 
go  behind  their  approval  for  a  moment.  I  think 
that  the  judge  would  say  that,  according  to  tte 
contract,  that  is  to  be  sufficient  evidence  that  tlie 
materials  were  proper  and  right,  and  no  judge 
and  no  arbitrator  would  allow  evidence  in  the 
absence  of  some  suspicion  of  m.ala  fid«s  or  mis- 
conduct to  show  that  that  approval  of  the  engi- 
neers was  at  all  improper,  and  that  the  matetius. 
notwithstanding  that  approval,  were  not  good 
and  sufficient.  That  is  one  answer.  The  otiier 
answer  is,  that  these  parties  with  their  eyes  open 
entered  into  this  contract ;  they  agreed  that  the 
engineers'  approval  of  the  materials  should  be 
sufficient  as  between  the  contracting  parties; 
and  they  agreed  that  in  any  question  that  arose 
which  was  submitted  to  arbitration  those  enginees 
should  be  the  arbitrators.  Now,  after  that  agree- 
ment they  turn  round  and  say,  "  We  cannot  prove 
that  you  have  acted  dishonestly;  we  can  only  say 
that  you  approved  of  the  materials,  and  we  allege 
that  those  materials  were  not  good  notwi  thstandi^ 
your  approval,  and  therefore  that  you  cannot 
properly  sit  as  arbitrators."  That  is  not  fulfilling 
the  obligation  which  is  incumbent  upon  them, 
namely,  to  make  out  that  those  arbitrators— to 
use  the  language  of  the  Master  of  the  Bolls  (Lord 
Esher)  in  the  unreported  case  of  Eckersley  v.  The 
Mersey  Docks  and  Harbour  Board — will  be  so 
biassed  when  they  come  to  exercise  their  duty  a» 
arbitrators  that  they  axe  tmfit  to  sit  in  tiiat  posi- 
tion. I  think  that  that  is  not  made  out,  even 
upon  that  argument  which  seems  to  me  the  veiy 
strongest  that  was  used  on  behalf  of  the  plain- 
tiffs in  this  case  in  order  to  show  that  the  arbi- 
trators were  not  proper  arbitrators  to  decide  tl» 
question  between  the  two  parties.  With  respect 
to  the  rest  of  the  case  I  have  very  little  indeed  to 
add.  It  is  said  that  there  is  sufficient  reason  for 
not  allowing  this  arbitration  to  go  on  in  the  fact 
that  the  action  has  proceeded  as  to  a  very  small 
part  of  it.  I  agree  entirely  with  the  observations 
that  have  been  made,  and  I  have  no  doubt  that 
that  is  a  matter  which  the  court  should  regard. 
But  looking  at  how  much  of  this  action  is  allowed 
to  go  on,  and  seeing  what  a  very  small  part  indeed 
it  is  of  the  questions  which  have  been  raised 
between  the  parties,  and  seeing  that  it  relate 
merely  to  a  comparatively  small  question  which 
was  not  included  m  the  agreement  which  contains 
this  arbitration  clause,  I  do  not  think  that  there 
is  sufficient  reason  here  on  that  ground  to  pievent 
the  arbitration  going  on.  On  the  whole,  though 
I  feel  very  much  impressed  by  the  difficulty  of  the 

Eosition  in  which  these  arbitrators  are  placed 
y  reason  of  their  being  both  arbitrators  and 
engineers  of  the  company  which  is  forming 
this  overhead  railway,  I  do  not  think  that  a 
sufficient  case  has  been  made  out  for  allowins 
the  action  to  go  on.  And  I  think  the  leamea 
judge  in  the  court  below  was  right  in  the  con- 
clusion at  which  he  arrived.  Therefore  I  think 
that  this  appeal  should  be  dismissed  with 
costs. 

Appeal  ditniMtd^ 
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(Before  Chittt,  J.) 

Be  "Whiston's  Estate;    Lovatt  v.  William- 
son, (a) 

SettUmeni — EguUahle  estate — Limitations  —  No 
words  of  inheritance — Life  interest — GonstruC' 
'tion. 

In  1845  W.  voluntarily  settled  an  equity  of 
redemption  in  certain  freehold  estates  in  trust 
for  his  wife  for  life,  toith  remainder  to  himself 
for  life,  and  after  his  death  in  trust  for  hit 
ehUdren.  The  question  now  arose,  what  interests 
the  children  took,  W.  and  his  wife  being  both 
dead. 

Held  {following  Meyler  v.  Meyler,  11  L.  Rep.  Ir. 
522),  that  an  equitable  limitation,  by  way  of 
trust  executed,  now  has  the  same  construction  as 
a  legal  limitation,  and  in  the  absence  of  words  of 
inheritance  the  children  took  life  estates  only. 

ObIGIKATINO   81THM0NS. 

By  a  voluntary  settlement  dated  the  21st  Aug. 
1845,  after  a  recital  that  George  Whiston  was 
deeiroas  of  settling  all  his  freehold  and  personal 
-estate  for  the  benefit  of  his  wife,  himself,  and 
their  children,  and  the  other  objects  of  the  trusts 
thereinafter  contained,  the  equity  of  redemption 
of  certain  freehold  premises  was  granted  and 
jissured  to  trustees  and  their  heirs  upon  trust  to 
permit  the  settlor's  wife  to  receive  the  rents 
anring  her  life ;  and  after  her  decease,  in  case  the 
settlor  survived  her,  upon  trust  to  permit  him  to 
receive  the  rents  during  his  life ;  and  after  the 
-death  of  the  survivor,  then,  as  to  and  concerning 
the  said  messuages  and  hereditaments,  and  the 
rents,  issues,  and  profits  thereof,  in  trust  for  such 
-child  or  children  of  the  settlor  by  his  said  wife 
liegotten  and  to  be  begotten,  as  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  should  attain  the  age  of 
twenty-one  years,  or  be  married  under  that  age, 
which  should  first  happen,  the  same  to  be,  if  only 
-one  such  child,  paid,  assigned,  or  transferred  unto 
him  or  her  solely,  or  if  two  or  more  such  entitled 
■children,  then  to  be  paid,  assigned,  or  transferred 
in  equal  shares  as  tenants  in  common,  and  the 
^are  of  each  such  son  was  to  be  paid,  assigned, 
or  transferred  at  his  age  of  twenty -one  years,  and 
<A  each  daughter  at  her  age  of  twenty-one  years 
or  day  of  man-iage,  which  snonld  first  happen, or  so 
soon  thereafter  as  the  decease  of  the  survivor  of  the 
said  G.  Whiston  and  his  wife  would  permit. 
'Then  followed  a  power  of  maintenance,  and  an 
advancement  clause  which  provided  that  it  should 
be  lawful  for  the  ti-ustees  for  the  time  being, 
■with  the  consent  of  the  settlor's  wife  and  the 
settlor,  or  the  survivor  of  them,  and,  after  the 
death  of  such  survivor,  at  the  discretion  of  the 

(0)  Beported  b;  H.  M.  Cbartirs  Macfhsuon,  Esq., 
BuTlitar-at-Law.  - 


trustees,  to  raise  any  part  not  exceeding  one 
moiety  of  the  share  or  portion,  or  respective 
shares  or  portions,  of  which  any  child  or  children 
of  the  settlor  and  his  wife  should  be  actually  or 
presumptively  entitled  of  and  in  the  trust  estate, 
and  to  apply  the  money  so  raised  for  his  or  their 
advancement,  so  that  the  moneys  so  to  be  raised 
and  applied  for  any  such  child  or  children  respec- 
tively should  be  considered  as  part  of  his  or  tneir 
share  or  portion,  shares  or  portions,  under  tite 
settlement. 

In  the  events  which  happened,  two  children 
only  survived  the  settlor  George  Whiston,  who 
died  in  July  1866,  and  his  widow  died  in  Dec. 
1880. 

This  summons  was  taken  out  by  the  trustees  to 
determine  (inter  alia)  whether,  there    being   no 
words    of  inheritance   in  the  limitation   to  the 
children  in  the  settlement,  they  took  estates  in  fee  ' 
or  for  life  only  under  it. 

Byrne,    Q.C.    and    Kenyan    Parker    for    the  . 
trustees  and  other  interests. — The  children  took 
life  estates  only : 

Holliday  v.  Overton,  15  Beav.  480. 
Alexander,    Q.C.    and    Albert    Jessel  for  the  . 
chUdrm's  interesto. — All    the  earlier  text-books 
agree  that,  in  limitations  of  an  equitable  estate 
in  fee,  words  of  inheritance  are  not  necessary : 

2  Coke  on  Littleton  (Butler's  note)  290,  b.  xvi  ; 

1  Crnise's  Digest,  348  ; 

1  Hayes'  Conveyancing,  5tli  edit.,  91 ; 

Williams'  Beal  Property,  17th  edit.,  173. 
The  settlor  clearly  intended  to  benefit  his  children, 
as  is  shown  by  the  recital ;  and  the  advancement 
clause  points  to  something  more  than  a  life  estate. 
The  deed  could,  if  necessary,  be  rectified  by  the 
insertion  of  the  word  "  heirs,"  the  fee  being 
plainly  intended  to  pass : 

Re  Bird's  TruiU,  3  Oh.  Biv.  214. 
Favxms  for  another  interest. — The  later  text- 
writers  do  not  concur  with  the  older  ones  in  their 
view  as  to  the  limitations  of  equitable  estate  in 
fee: 

Elphinstone's  Interpretation  of  Deeds,  276,  r.  104 ; 

Lewin  on  Trosts,  9th  edit.,  114. 

Holliday  v.  Overton  (15  Beav.  480)  is  followed  in 
Meyler  v.  Meyler  (11 L.  Rep.  Ir.  522)  and  Middleton 
V.  Barker  (29  L.  T.  Rep.  N.  S.  643;  W.  N.  1873. 
p.  231) ;  and  both  of  these  cases  are  in  accordance 
with  the  rule  enunciated  in  Elphinstone. 

Alexander,  Q.C.  replied. 

Chittt,  J. — The  point  I  have  to  decide  is,  what 
interest  did  the  children  take  under  the  settle- 
ment of  1845  ?  It  is  admitted  that  the  real  estate 
settled  by  George  Whiston  was  only  an  equity  of 
redemption,  and  that  the  legal  estate  therefore 
was,  and  still  is,  outetanding.  The  settlement 
contains  a  series  of  formal  limitations  in  favour 
of  the  settlor's  wife,  the  settlor,  and  their  children ; 
but  when  you  come  to  read  the  actual  words  of 
limitation  to  the  children,  the  words  "  heirs  "  or 
"  fee  simple  "  are  not  used.  If  the  case  had  to  be 
decided  according  to  the  doctrine  of  legal  limita- 
tions, it  is  plain  that  these  childi-en  would  only 
take  life  intereste ;  but  the  limitations  are,  as  a 
fact,  only  of  an  equitable  interest,  and  on  this 
point  some  of  the  older  text-writers,  such  as 
Cruise  and  Hayes,  seem  to  have  been  of  opinion 
i  that  equity  regarded  the  intention  of  the  settlor 
'in  these  cases,  and  did  not  follow  the  law,  so 
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that  the  court  had  some  latitude  in  the  oon- 
Btruotion  of  equitable  limitations  like  the  present ; 
bnt  the  more  modem  text-writers  seem  to  have 
rather  oome  round  in  their  opinions,  and  in 
Elphinstone  on  the  Interpretation  of  Deeds  it  is 
stated,  "  an  equitable  limitation  by  way  of  trust 
has  the  same  construction  as  a  legal  liioitation." 
In  Lewin  on  Trusts  it  is  laid  down  that,  if  an 
estate  be  conveyed  by  deed  to  the  use  of  a  trustee 
and  his  heirs,  in  trust  for  the  settlor  for  life  and 
after  his  death  upon  trust  for  his  children  simply, 
without  the  word  "  heirs,"  the  children  by  analogy 
to  legal  limitations  take  an  estate  for  life  only. 
These  more  modem  statements  of  the  law  are 
oi>posed  to  the  opinion  of  the  older  text-writers ; 
still,  in  support  of  this  later  view,  both  the  writers 
I  have  mentioned  refer  to  and  cite  the  three 
cases,  HoUiday  v.  Overton  {ubi  sup.),  Lueaa  v.  Bran- 
dreth  (2  L.  T.  Bep.  N.  S.  785  ;  28  Beav.  274).  and 
Tatham  v.  Vernon  (4  L.  T.  Bep.  N.  S.  531 ;  29 
Bear.  604),  together  with  the  latest  decision  on 
the  subject,  the  Irish  case  of  Meyler  v.  Meyler 
{ubi  »up.),  where  Chatterton,  V.O.  considered  lam- 
self  bound  by  those  three  cases  in  Beayan,  and 
came  to  a  conclusion  in  accordance  with  the  rule 
laid  down  in  Elphinstone.  My  impression  is,  that 
both  Sir  6.  Jessel,  li.B.  and  I  myself  have  decided 
this  very  point,  though  it  does  not  seem  to  have 
been  reported.  Though  Meyler  v.  Meyler  (ubi 
sup.)  is  not  binding  upon  me  here,  I  neverthelesB 
think  the  reasoning  of  the  Irish  Vioe-Ohancellor 
is  correct,  and  that  he  came  to  a  right  conclusion. 
Then  the  decision  of  Bacon,  V.O.  in  Middleton  v. 
Barker  {ubi  sup.),  as  far  as  I  can  gather  from  the 
report  in  the  Weekly  Notes,  is  in  further  support 
of  this  view.  For  these  reasons,  and  without 
considering  it  necessa^  to  review  all  the  authori- 
ties again  in  detail,  I  hold  that  these  children 
took  a  life  interest  only  under  the  settlement. 
The  recital  that  the  settlor  was  desirous  of 
settling  all  his  freehold  and  personal  estate  in 
favour  of  his  children  was  relied  on  in  the  argu- 
ment, and  it  was  said  that  this  would  distinguish 
the  case  from  the  earlier  authorities  and  justify 
a  more  liberal  construction  being  put  on  the  deed. 
But,  in  my  opinion,  that  recital  is  not  sufficient  to 
carrr  the  fee  to  the  children ;  besides,  the  settlor 
might  have  intended  the  reversion  in  fee  to 
result  to  himself  after  giving  the  children  the 
benefit  of  a  life  interest.  Then  the  advancement 
clause  was  relied  on  as  showing  that  something 
more  than  a  life  estate  must  have  been  intended ; 
bnt  I  do  not  think  that  this  assists  the  argument 
on  behalf  of  the  children,  as  it  is  plain  that  an 
incautious  draftsman  had  got  hold  of  an  advance- 
ment clause  suited  for  a  wUl  and  inserted  it  in 
this  deed ;  but  no  words  there  used  are  sufficient 
to  enable  me  to  decide  otherwise  than  I  have  done. 
The  result  therefore  is,  that  though  the  interest 
of  the  settlor  in  the  freeholds  was  equitable  only, 
the  true  construction  of  this  deed,  with  a  formal 
series  of  legal  limitations,  is  such  as  I  have 
already  stated. 

Solicitors :  Joseph  and  Hyam;    Thomas  Whiie 
Euid  Sons. 


Feb.  14  and  15. 

(Before  Ohittt,  J.) 

Be  Clements  ;  Clements  v.  Feassall.  (a) 

WUl — Contingent  legacy — Specifie  gift  to  trustees- 
Intermediate  income — Infants — Maintenatux— 
Conveyancing  and  Law  of  Property  Ad  1881 
(44  *  46  Viet.  e.  41),  «.  43. 

A  testator,  by  his  wiU  made  in  1886,  bequeaihed 
the  sum  of  40001.  Victoria  Four  per  Cent.  Stock, 
held  by  him  at  the  date  of  his  will,  or  ahidi 
might  be  held  by  him  at  his  death,  or  the  like 
sum  out  of  any  larger  amount  of  the  stock  whiek 
might  be  held  by  hiTn  at  his  death,  or  any  sun 
of  that  stoc^  less  than  40002.  in  nominal  wdye 
held  by  him.,  and  such  a  sum  of  cash  as  trilh  the 
nominal  value  of  such  stock  toould  make  40002... 
or,  in  the  absence  of  any  such  stock  then  held  by 
him,  the  sum  of  40002.  cash,  to  the  trustees  of  ku 
will,  in  trust  for  two  granddaughters  contingenUf 
on  their  surviving  him  and  attaining  twenty-one. 
in  equal  shares  ;  and  he  devised  and  bequeathed 
the  residue  of  his  estate  to  his  trustees  upon  tnutt 
for  conversion  and  distribution  as  therein  men- 
tioned. At  the  testator's  death,  in  1892,  a  sum  o/ 
40002.  Victoria  Four  per  Cent.  Stock  «a» 
standing  in  his  name. 

This  was  an  application  by  the  grandchildren,  viko 
both  survived  him,  and  toere  still  infants,  for 
maintenance  out  of  the  intermediate  income  (f 
this  stock. 

Meld,  that,  as  on  the  princ^le  of  the  decision  t* 
Re  Medlock ;  Buffie  v.  Medlock  (54  L.  T.  Sep. 
N.  8.  828),  the  fund  being  both  segregated  fnm 
the  estate  and  vested  in  trustees  for  the  benefit  of 
the  objects  of  the  gift  on  the  happening  of  the  an.- 
tingency,  the  intermediate  income  accruing  from 
it  would  belong  absolutely  to  the  granddaughien 
on  attaining  twenty-one,  they  were  entitled,  under 
sect.  43,  sub-sect.  1,  of  the  Conveyancing  and  Law 
of  Property  Act  1881,  as  interpreted  by  Be 
Dickson;  HiU  v.  Gi-ant  (52  L.  T.  Bep.  N.  8. 707 ; 
29  Gh.  Div.  331),  to  maintenance  oui  oftsek 
income. 

Long  V.  Ovenden  (44  L.  T.  Bep.  N.  S.462;  1ft 
Ch.  Div.  691)  explained. 

This  was  a  summons  taken  out  by  trustees  of  a 
will  and  adjourned  into  court  for  the  determina- 
tion of  various  questions  in  connection  with  tbe 
administration  of  their  testator's  estate,  and  in. 
particular  of  a  question  of  maintenance,  under 
the  following  circumstances  •' 

William  Clements,  by  his  wiU  dated  the  15th  July 
1886,  after  appointing  his  wife  and  three  other 
persons  to  be  executrix  and  executors  respectively, 
and  trustees  of  his  will,  and  giving  certtdn  pecu- 
niary legacies,  bequeathed  tae  sum  of  40001 
Victoria  Four  per  Cent.  Stock  held  by  him  at 
the  date  of  his  will,  or  which  might  be  held  by 
him  at  the  date  of  his  death,  or  the  like  sum  ont 
of  any  larger  amount  of  the  stock  which  mi^t 
be  held  by  him  at  the  date  of  his  death,  or  any 
sum  of  that  stock  less  than  40002.  in  nominal 
value  held  by  him,  and  such  a  sum  of  cash  as  with 
the  nominal  value  of  such  stock  would  aake 
40002.,  or,  in  the  absence  of  any  such  stock  tiien 
held  by  him,  the  sum  of  40002.  cash,  to  the 
trustees  of  his  will,  in  trust  for  such  of  his  grand- 
daughters, Florence  Tillie  and  Dora   Winifred 

(a)  Beported  by  H.  M.  Chabtbks  MAOFHnsOK,  £■), 
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^eanall,  as  should  surrive  him  and  attain  in  his ' 
lifetime  or  afterwards  the  age  of  twenty-one 
years,  and  if  these  conditions  should  be  fulfilled 
in  ihe  case  of  each  of  them,  then  ia  equal  shares 
between  them.  And  he  declared  that,  during  the 
infancy  of  both  or  either  of  his  said  grand- 
'daughters,  the  trustees  might  sell  the  whole  or 
jmy  portion  or  portions  of  the  said  Victoria 
fitock,  the  title  whereunto  might  still  be  contin- 
gent, and  that  the  proceeds  of  such  sale  should 
oe  subject  to  the  general  provisions  as  to  invest- 
ment  thereinaft^  contained.  After  making 
.certain  other  specific  devises  and  bequests,  the 
"testator  devised  and  bequeathed  all  his  real  and 
personal  property,  not  thereinbefore  specifically 
.disposed  of,  to  the  said  trustees  absolutely,  upon 
trust  for  conversion  and  investment  as  therein 
mentioned. 

The  testator  died  in  1892,  and  at  the  date  of 
his  death  he  was  possessed  of  a  sum  of  40002. 
Tictoria  Four  per  Cent.  Stock.  Both  the  grand- 
daughters named  in  the  will  survived  the  testator 
dtnd  wei-e  now  respectively  thirteen  and  a  half  and 
eleven  years  of  age.  Their  father  had  applied  to 
the  trustees  for  maintenance  for  them  out  of  the 
intermediate  income  of  this  sum  of  stock;  and 
the  question  was  whether  this  could  be  safely 
paid  by  them  for  this  purpose. 

B.  Burleigh  Muir  for  the  trustees. 

Ltvett,  Q.C.  and  Underhill  for  other  parties. 

O.  J.  Duncan  for  the  granddaughters. — There 
18  an  immediate  gift  to  the  tiiistees  of  this  specific 
sum  of  stock,  and  a  complete  severance  of  the 
{nnd  from  the  rest  of  the  estate;  and  consequently 
-the  granddaughters  are  entitled  to  maintenance 
ont  of  the  intermediate  income : 

Re  Medloclc ;  Bu^ie  v.  Medloek,  54  L.  T.  Bep.  N.  S. 

828 ' 
Long  V.  Ovenden,  44  L.  T.  Eep.  N.  S.  462 ;  16  Ch. 
Div.  691. 

Hickey  for  those  interested  in  the  residuary 
.estates. — The  income  is  not  carried  by  this  contin- 
gent gift,  and  it  falls  into  the  residue  until  the 
happening  of  the  contingency  (Chithrie  v.  Wal- 
rond,  47  L.  T.  Rep.  N.  S!  614;  22  Ch.  Div.  573); 
.and  there  is  no  case  which  goes  the  length  of 
deciding  that  a  contingent  specific  legacy  carries 
the  intermediate  income  also.  The  illustration 
in  the  judgment  in  Long  v.  Ovenden  {ubi  sup.)  is 
incorrect  or  incorrectly  reported.  Be  Medloek; 
Buffle  V.  Medloek  {,uhi  sup.)  is  distingaishable, 
l>ecause  the  will  there  contmned  a  provision  that, 
if  the  grandchildren  did  not  attain  a  vested 
interest,  the  legacy  was  to  fall  into  the  residue. 

Duncan  in  reply. — In  Guthrie  v.  Walr<md  (ubi 
«up.)  the  vesting  of  the  legacy  was  contingent, 
whieh  distinguishes  it  from  the  present  case. 
M%»  fund  is  at  once  set  apart  and  vested  in  the 
-fanstees  upon  the  testator's  death,  and  carries 
the  income  from  that  date : 
Boddy  V.  DawM,  1  Keen,  362. 

Chittt,  J. — The  question  is,  whether  sect.  4S 
of  the  Conveyancing  and  Law  of  Property  Act 
1881  applies  to  this  trust  legacy  so  as  to  entitle 
these  infants  to  maintenance.  The  testator's 
bequest  is  in  these  words:  [His  Lordship  read 
the  bequest  from  the  will  and  continued :]  In 
the  events  which  happened,  the  testator  had 
standing  in  his  name  at  his  death  the  exact  sum 
tk  400w.  V  ictoria  Stock,  which  accordingly  passed 


to  the  trustees  under  the  gift  which  I  have  just 
read.  The  gift,  therefore,  was  a  specific  gift  to 
the  trustees,  to  be  held  by  them  on  the  trusts 
therein  mentioned.  When  a  specific  legacy  is 
segregated  from  the  mass  of  the  testator's  estate, 
to  go  on  a  contingency,  it  carries  with  it  all  accre- 
tions to  the  contingent  legatee  on  the  hfippening 
of  the  contingency.  It  appears  plainly  &om  the 
authorities,  notwithstanding  a  possible  slip  of  the 
late  Master  of  the  Rolls  in  Long  v.  Ovenden  (ubi 
sup.),  that  where  there  is  a  specific  gift  to  an 
infant  on  attaining  twen^-one,  the  intermediate 
income  does  not  pass.  Li  that  case  a  different 
proposition  was  apparently  stated,  but  the  Master 
of  toe  RoUs  was  clearly  intending  to  deal  with  the 
case  of  postponed  enjoyment,  and  not  of  postponed 
vesting ;  and  probably  he  meant  to  say,  if  indeed 
he  did  not  actually  say  so,  "  If  10,0002.  Consols  is 
given  to  A.  payaUe  on  his  attaining  twenty-one." 
Then  the  illustration  he  gives  would  be  correct. 
In  the  present  case,  there  may  be  said  to  be  a 
double  segregation :  first,  of  the  legacy  from  the 
mass  of  me  testator's  estate ;  and,  secondly,  it  is 
given  to  trustees  for  the  benefit  of  the  contingent 
legatees,  upon  distinct  trusts.  Had  the  testator 
not  left  such  stock  standing  in  his  name  at  his 
death,  this  would  have  been  a  gift  of  a  pecuniary 
legacy,  and  it  would  have  been  the  duty  of  the 
trustees  to  invest  it,  and  hold  it  on  the  trusts  indi- 
cated in  the  will.  I  think  my  decision  in  the 
present  case  may  very  properly  turn  on  the  prin- 
ciple laid  down  by  Kay,  J.  (now  Kay,  L.J.)  in 
Be  Medloek  (ubi  sup.).  In  that  case,  the  testator 
bequeathed  to  his  trustees  a  sum  of  750Z.  upon 
trust  to  pay  and  divide  the  same  equally  between 
such  of  his  three  grandchildren,  naming  them,  as 
should  be  living  at  his  death,  and  should  then 
have  attained  t£e  age  of  twenty-one  yeai-s  or  be 
married,  or  should  thereafter  attain  uiat  age  or 
many.  Clearly  on  the  happening  of  the  contin- 
gency the  grandchildren  would  take  nothing, 
unless  they  attained  twenty-one  or  married.  And 
then  the  testator  went  on  to  provide  that,  in 
default  of  any  such  person  attaining  a  vested 
interest,  then  the  said  sum  of  7502.  and  the  invest- 
ments representing  the  same  should  fall  into  the 
testator's  residuary  personal  estate.  Now  Kay,  J. 
enunciated  this  woposition  as  the  foundation  of 
his  judgment:  "TTherefore,  it  seems  to  me  upon 
principle  that,  if  it  is  clear  upon  the  testator's  will 
that  he  has  directed  the  contingent  legacy  to  be 
immediately  set  apart  for  the  benefit  of  the 
objects  of  the  gift  when  the  contingency  which 
he  has  indicated  happens,  when  that  contmgency 
does  happen  the  fund  set  apart,  with  all  its  accre- 
tions, belongs  to  the  contingent  legatees.  The 
question  is  whether  in  this  case  I  find  such  a 
segregation."  There  is  no  question  that,  on  the 
will  in  the  case  before  me,  this  legacy  is  both 
segregated  and  vested  in  trustees  for  the  objects 
of  the  ^t  when  the  contingency  happens,  and, 
therefore,  upon  the  principle  of  the  decision  in 
Be  Medloek,  the  intermediate  income  arising  from 
this  stock  would  belong  to  the  cestuis  que  trust 
contingently  on  their  attaining  twenty-one.  The 
case  0?  Outhrie  r.  Walrand  (ubi  sup.)  is  not  the 
same  as  the  present  case.  It  was  the  simple  case 
of  a  specific  legacy  given  to  a  person  on  the 
happening  of  a  contingency;  and  Fry,  L.J. 
accordingly  held  there  that  the  income  feU  into 
the  residue.  I  am  unable  to  draw  any  distinction 
between  the  present  case  and  that  of  Be  Moloch 
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on  the  ground,  suggested  in  the  arguments,  that 
in  that  case  there  was  a  direction  that  the  7502. 
was  to  fall  Into  the  residue  in  the  event  of  the 
grandchildren  not  attaining  a  vested  interest, 
because  that  clause  only  expresses  in  particular 
terms  the  general  effect  of  a  residuary  gift  such 
as  that  in  the  will  before  me.  The  result  is,  I 
think,  these  two  granddaughters  would  be  entitled 
absolutely  to  the  intermediate  income  of  the 
Victoi-ia  Stock  on  attaining  twenty-one,  and  the 
trustees  have  power  under  sect.  43,  sub-sect.  1,  of 
the  Conveyancing  Act,  as  interpreted  by  JJe 
Dichion  (uot  sup.),  to  allow  maintenance  out  of  it. 
I  should  add  that  I  consider  the  case  of  Long  v. 
Ovenden  {ubi  sup.)  is  an  authority  in  favour  of  the 
result  I  have  arrived  at,  notwithstanding  the 
slight  error  in  the  judgment  to  which  I  have 
already  referred. 

Solicitors :  Morrisons,  agents  for  MorrUoru  and 
Nightingale,  Redhill ;  Robinson  and  Stannard. 


May  9  and  10. 
(Before  Noeth,  J.) 
Be  Hambbo  ;  Hambbo  «.  Hahbbo.  (a) 

Jointure — Rentcharge — Charge  on  rents  and 
profits — Bight  to  have  arrears  raised  by  sale. 

By  a  settlement  dated  the  Srd  April  1861,  and 
made  on  the  marriage  of  Baron  H.  and  his  wife, 
certain  lands  and  hereditaments  xoere  assured  to 
B.  to  the  use  of  Baron  H.  for  his  life,  and  after 
his  death  to  the  use,  intent,  and  purpose  that  his 
said  wife  should  during  her  life  receive  and  take 
by  and  out  of  the  rents  and  profits  thereof  one  clear 
yearly  rentcharge  or  sum  of  3000J.  at  common  law 
or  by  custom,  with  full  powers,  in  case  of  nonpay- 
ment for  twenty-one  days,  of  entry,  and  perception 
of  rents  and  profits  and  distress  from  time  to  time, 
to  secure  payment  of  the  said  rentcharge  and  all 
arrears  thereof.  There  was  no  term,  limited  to 
secure  this  rentcharge,  but  the  hereditaments 
were  limited  subject  to  the  rentcharge  to  trustees 
for  a  term  of  1000  years  to  raise  portions,  and 
svhject  to  the  said  term,  and  charged  and  charge- 

°  able  as  aforesaid,  to  certain  uses  and  trusts  under 
which  M.  C.  H.,  a  son  of  Baron  H.  by  his  first 
marriage,  was  at  the  date  of  this  sunvmons 
entitled  in  fee  simple.  Baron  JET.  died  in  1877; 
the  jointure  was  paid  in  full  to  his  widow  until 
Michaelmas  1893,  but  no  payment  was  made  in 
Dec.  1893,  the  owner  alleging  that  the  rents  were 
intufiieient.  The  widow  took  out  a  summons  for 
a  declaration  that  her  jointure  was  charged  on  the 
corpus  as  well  as  on  the  rents,  that  the  arrears 
might  be  raised  by  sale  or  mortgage,  and  for  a 
receiver.  It  was  admitted  that  the  jointure  was 
a  continuing  charge  on  the  rents. 

Held,  that  it  was  unnecessary  to  decide  whether  the 
jointure  was  charged  on  the  corpus  as  weU  as  on 
the  rents,  for,  even  if  it  were  a  simple  charge  on 
the  rents,  the  court  had  jurisdiction  to  order  the 
arrears  to  be  raised  by  sale  or  mortgage,  but  that 
at  the  present  time  and  under  existing  circum- 
stances a  sale  ought  not  to  be  directed  nor  a 
receiver  appointed.  The  summons  was  therefore 
ordered  to  stand  over,  with  liberty  to  apply. 

Bt  an  indenture  dated  the  3rd  April  1861,  being  a 
settlement  made  on    the    marriage   of    Chai-les 

(a)  B«port«d  b;  J.  B.  Bbooki,  Esq.,  Barriiter-at-Law. 


Joachim  Baron  Hambro  with  E.  F.  Greothed, 
widow,  his  second  wife,  the  lands  and  heieditS' 
ments  therein  described  were  assured  to  Edwatd 
Rawlings  and  his  heirs  for  ever,  to  the  uae  (after 
the  solemnisation  of  the  said  intended  marriagt^ 
of  the  said  Baron  Hambro  and  his  assigns  during 
his  life,  and  after  his  death  in  case  he  shonld  die 
in  the  lifetime  of  the  said  £.  F.  Greathed, 

To  the  nae,  intent,  and*  purpose  tb&t  the  8ud  E.  7. 
Greathed  and  her  aasigiig  shall  and  may  yearly  and 
every  year  during  her  natntal  life  have,  receive,  and  tafe 
by  and  oat  of  the  rents  and  profits  of  the  said  meaanagtt, 
farms,  land,  tenements,  hereditaments,  and  premiees  aai 
olear  yearly  rentcharge  or  snm  of  30001.,  ench  rentehiiK» 
or  sum  of  30001.  to  be  free  and  olear  of  and  from  all  taiei, 
charges,  and  deductions  whatsoever     .     .  and  to  be 

in  full  for  her  jointure  and  in  lien,  bar,  and  fall  aatisfae- 
tion  of  and  for  her  dower  or  thirds  at  common  law  or 
by  onstom,  freebench,  or  widow's  part  .  .  .  and  to 
be  paid  by  equal  quarterly  payments  on  the  nnul 
quarter  days,  the  first  payment  to  be  made  on  such  of 
the  same  diays  as  should  first  happen  after  the  death  of 
the  said  Baron  Hambro,  with  fnll  {towus  (in  case  of  noi- 
payment  for  twenty-one  days)  of  entry  and  perception  of 
rents  and  profits  and  distress  from  time  to  time  to  aectire 
payment  of  the  said  rentcharge  and  all  arrears  thereof, 
and  all  costs  and  expenses  ocoasioned  by  the  nonpay- 
ment thereof. 

And  after  a  provision  as  to  the  maintenance  of 
children,  the  said  hereditaments  were  assured, "  sub- 
ject to  the  said  yearly  rentcharge  of  3000L  and  the 
securities  hei"einbefore  provided  for  the  recovery 
thereof,"  to  the  use  of  txustees  for  a  term  of  lOCO 
years  to  raise  portions,  and  "From  and  aft«r 
the  expiration  or  sooner  determination  of  the  Esid 
term  of  1000  years,  and  in  the  meantime  subject 
thereto  and  to  the  trusts  thereof,  and  charged  and 
chargeable  as  aforesaid "  to  the  uses  of  a  prior 
settlement  of  the  30th  Dec.  1852. 

Under  this  settlement  Henry  Charles  Thomss 
Hambro,  the  eldest  son  of  Baron  Hambro  by  his 
first  wife,  was  the  first  tenant  in  tail,  and  at  the 
date  of  this  summons  he  had  barred  the  entail, 
and  was  entitled  in  fee  simple. 

The  said  Baron  Hambro  died  in  Nov.  1877, 
leaving  his  wife  surviving.  There  was  no  issue  of 
this  maiTi  age.  The  jointure  was  regularly  paid 
until  Michaelmas  1893.  The  payment  for  the 
Christmas  quarter  of  that  year  was  not  paid,  aod 
H.  C.  T.  H.  Hambro  wrote  to  the  Baroness  that 
the  rents  were  not  more  than  sufficient  to  pay 
the  three  quarters  already  paid. 

On  the  6th  Feb.  1894  the  Baroness  E.  F. 
Hambro  took  out  this  summons,  asking  for  a 
declaration  that  her  jointure  was  charged  on  th» 
corpus  as  well  as  on  the  rente  and  profits  of  the 
hereditaments  comprised  in  the  settlement,  or  that 
it  constituted  a  continuing  charge  on  the  rents 
and  profits ;  that  the  arrears  of  &e  said  jointure 
might  be  raised  by  sale  or  mort^i^age  of  a  suffi- 
cient part  of  the  said  hereditaments,  and  for  a 
receiver. 

Swinfen  Body,  Q.C.  and  Jenkins  for  the  appli- 
cant.— This  summons  is  taken  out  under  B.  S.  G. 
Order  LIVa.,  r.  1,  which  was  added  last  November. 
Before  that  time  the  proceedings  must  have  been 
commenced  by  writ.  The  question  is,  whether  the 
jointress  is  entitled  to  have  the  arrears  of  her 
jointure  raised  by  sale.  Wo  may  say,  that  the 
jointure  is  a  charge  on  the  corpus  of  the  estate,  or 
at  least  a  continuing  charge  on  the  rents.  ]Coixm- 
Hardy,  Q.C. — We  do  not  dispute  that  it  la  a  can- 
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-turning  charge  on  the  rents.]  After  the  uses  in 
favour  of  the  applicant,  the  estate  is  limited  to 
iirasteeB  for  a  term,  "  subject  to  the  said  yearly 
Tentcharge,"  and  after  the  expiration  of  the  term 
the  property  is  limited  to  further  uses,  "  subject 
to  the  term  and  charged  and  chargeable  as  afore- 
said." It  is  plain,  therefore,  that  the  defendants 
are  to  take  nothing  tUl  the  jointure  is  paid  and  is 
charged  upon  the  corpus.  But  whether  it  is 
ao  charged  or  not,  the  gointress  is  entitled  to  have 
the  arrears  raised  by  a  sale.  It  is  admitted  that 
the  charge  is  a  continuing  one  on  rents  and  profits, 
not  limited  to  those  accruing  during  the  appli- 
cant's life.  If  there  were  a  term  limited  to  secure 
the  jointure,  it  might  be  said  that  they  ought  to 
be  raised  by  a  mortgage  under  the  ixsaa,  but,  as 
there  is  no  term,  a  sale  is  the  proper  remedy.  The 
most  recent  case  on  the  subject  is  Be  'lacker; 
Tucker  v.  Tucker  (69  L.  T.  Rep.  N.  S.  85  ;  (1893) 
2  Gh.  323),  where  your  Lordship  ordered  a  sale. 
The  leading  authority  on  the  question  is  Cupit  v. 
Jadcson  (13  Price,  721),  where  the  Court  of 
!Exchequer  ordered  a  sale,  though  there  does  not 
appear  to  hare  been  any  charge  of  the  annuity  on 
the  corpus,  except  by  the  same  powers  of  distress 
and  entry  as  there  are  here.  In  Hall  v.  Hurt 
(2  J.  &  H.  76)  Wood,  V.O.  followed  Cujpit  v. 
Jaekeon,  treating  it  as  settled  law  that  a  sale 
might  be  ordered  to  raise  arrears  of  a  rentcharge. 
In  Taylor  v.  Taylor  (30  L.  T.  Bep.  N.  S.  49 ; 
L.  Rep.  17  Eq.  324)  Hall,  V.O.  refused  to  order  a 
sale  to  raise  the  arrears  of  anniiities,  which  he 
held  to  be  a  charge  on  the  income  only.  But  in 
HorUm,  y.  Hall  (L.  Rep.  17  Eq.  437),  less  than  a 
fortnight  afterwards,  the  Yice-  C  hancellor  followed 
Cupit  V.  Jackson  (ubi  rup.),  and  explained  his 
decision  in  Taylor  v.  Taylor  as  depending  on  the 
fact  that  the  property  charged  was  in  strict  settle- 
ment, though  that  does  not  appear  from  the 
report.  PhiUwn  v.  ChiUeridge  (7  L.  T.  Rep.  N.  S. 
402  ;  3  De  G.  Jt  &  Sm.  332)  shows  that  a  charge  on 
rente  and  profite  is  a  chai^  on  the  corpus  unless 
there  is  something  to  limit  it.  Here  there  is 
nothing.  The  jointure  is,  therefore,  a  charge  on 
the  corpus.  But  whether  it  is  so  charged  or  not, 
the  jointress  is  entitled  to  a  sale. 

Cotena-Hardy,  Q.C.  and  G.  J.  Wood  for  the  de- 
fendant (the  owner  of  the  estate). — There  is  a 
fundamental  difference  between  a  common  law 
renteharge  and  an  annuity,  and  there  is  neither 
principle  nor  authority  for  raising  arrears  of  a 
common  law  renteharge  by  sale.  The  owner  of  a 
legal  renteharge  has  certain  perfectly  well-under- 
stood remedies  by  stetute  and  at  common  law,  and 
when  they  are  exhausted  he  has  no  further  remedy. 
The  jointure  in  this  case  is  given  in  lieu  of  dower 
or  thirds,  which  axe  only  payable  out  of  rente  and 
profite.  There  is  nothing  in  the  settlement  to 
make  a  charge  upon  the  corpus.  The  gift  over 
is  not  subject  to  the  jointure,  but  "  subject  to  the 
term  and  charged  and  chargeable  as  aforesaid ; " 
those  are  mere  words  of  reference  and  cannot 
extend  the  charge.  Thomas  v.  Sylvester  (29  L.  T. 
Rep.  N.  S.  290 ;  L.  Rep.  8  Q.  B.  368)  shows  the 
nature  of  a  renteharge,  and  the  means  of  recover- 
ing it.  It  was  followed  in  Searle  v.  Cooke  (61 
L.  T.  Bep.  N.  S.  189;  62  L.  T.  Rep.  N.  S.  211 ; 
43  Ch.  Div.  519).  With  the  possible  exception  of 
HaU  V.  Hunt  {ubi  sup.)  all  the  cases  cited  were 
cases  in  which  the  court  held,  rightly  or  wrongly, 
there  was  a  charge  on  the  corpus  of  the  land.  In 
Capit  V.  Jackson  {ubi  tup.)  the  ratio  decidendi  was 


that  the  annuity  was  an  incumbrance.  In  Graves 
V.  Hicks  (11  Sim.  551),  the  next  case  on  this  sub- 
ject, ShadweU,  V.C.  refused  to  order  a  sale,  and 
the  whole  case  depended  on  the  order  which  had 
been  made  on  further  consideration  that  the 
annuities  were  a  charge :  (see  6  Sim.  391.) 
White  V.  James  (26  Beav.  191)  was  a  case  of  a  fee 
farm  rent,  and  there  was  a  covenant  which  showed 
that  it  was  charged  on  the  corpus.  Hall  v.  Hurt 
(libi  tup.)  is  the  one  possible  exception.  The 
report  does  not  show  that  there  was  any  charge 
on  the  land  there,  but  the  Vioe-ChanceUor  only 
professed  to  follow  Cupit  v.  Jackson  {ubi  sup.) 
where  there  was  a  charge.  In  PhiUipi  v.  Guth- 
ridge  (ubi  tup.)  the  whole  question  was,  whether 
an  annuity  was  charged  on  the  corpus.  Lord 
Westbury  8  decision  may  have  been  right  or 
wrong  in  the  particular  case,  but,  if  he  meant  to 
lay  down  as  a  general  principle  that  a  charge  on 
rente  and  profits  is  in  all  cases  a  charge  on  the  fee, 
there  are  subsequent  decisions  of  the  Court  of 
Appeal  against  him.  Taylor  v.  Taylor  (ubi  sup.) 
is,  we  submit,  exactly  in  point.  It  is  true  that  the 
Vice- Chancellor  made  an  order  for  sale  in  Horton 
y.  Hall  (ubi  tup.),  but  in  that  case  there  was 
clearly  a  charge  on  the  coi-pus.  In  Scottish 
Widmot  Fund  v.  Craig  (20  Ch.  Div.  208),  another 
case  before  Hall,  V.O.,  there  was  a  charge  by 
order  of  the  Inclosure  Commissioners.  Bailey 
V.  Badham  (53  L.  T.  Rep.  N.  S.  13;  30  Ch. 
Div.  84)  clearly  shows  that  something  more  is 
wanted  than  a  mere  charge  on  rents  to  make 
a  charge  on  the  corpus.  The  case  befoi"e  your 
Lordship,  Be  Tucker  (ubi  »ttp.),  was  a  mere 
question  whether  certein  annuities  were  or  were 
not  a  charge  on  the  corpus.  It  is  clear  that  the 
court  has  power  to  sell  where  there  is  such  a 
charge ;  but  there  is  no  case  which  decides  there  is 
such  a  power  when  there  is  only  a  charge  on 
rente. 

Swinfen  Eady,  Q.C.  in  reply. — Bailey  v.  Bad- 
ham  (uoi  sup.)  was  a  case  of  tithe-rentoharge.  It 
only  decided  that  tithe  could  not  be  raised  by  sale, 
and  has  no  application  to  an  ordinary  renteharge. 
Birch  V.  Sherratt  (17  L.  T.  Rep.  N.  S.  153  ;  L.  Rep. 
2  Ch.  644).  shows  that  the  gift  over  is  conclusive  on 
the  question  of  a  charge  on  the  corpus. 

NOBTH,  J. — The  first  question  asked  here  is 
whether  this  jointure  is  a  charge  on  the  corpus  as 
well  as  the  income,  and  that  I  do  not  propose  to 
decide,  because  it  does  not  seem  to  me  to  be 
necessary  for  deciding  the  real  point,  which  is, 
whether  there  is  a  right  to  have  a  sale  of  the 
estete  for  the  purpose  of  raising  the  arrears  of 
the  annuity.  I  confess  I  felt  some  little  doubt 
about  the  abstract  question  whether  it  can  be 
said  that  the  jointure  is  a  charge  on  the  corpus 
or  not,  because  this  case,  although  it  comes 
very  near  to  Birch  v.  Sherratt  (ubt  sup.)  seems 
distinguishable  in  this  way,  uiat  the  words 
which  are  said  to  thi-ow  a  charge  on  the  coipus 
are  these  :  "  From  and  after  the  end,  expiration, 
or  sooner  determination  of  the  said  term  of  1000 
yeart,  and  in  the  meantime  subject  thereto,"  that 
18,  to  the  term  and  the  portion  secured  by  it, 
"  and  charged  and  chargeable  as  aforesaid,"  seem 
to  me  to  refer  to  the  jointure  i-enteharge,  and  to 
be  words  of  reference  and  nothing  more.  It  is 
not  as  if  the  words  were  "  charged  and  chargeable 
with  the  jointure  renteharge  as  aforesaid,  and 
subject  thereto,"  then  to  uses,  and  so  on.    That 
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votQd  have  been  like  Birch  v.  Sherratt  {vbi  mip.). 
Under  these  oircumatancea  I  do  not  think  it 
neoesaaiy  to  express  an  opinion  on  that  abstract 
question,  becanse,  if  it  is  not  a  charge  on  the 
corpus  still  it  is,  in  mj  opinion,  a  case  in  which 
the  jointress  has  a  right  to  resort  to  a  sale  of 
the  corpus,  to  paj  the  arrears.  Then  we  come  to 
this  point :  there  is  a  jointure  rentcharge  strictly 
ao  called.  In  my  opinion  the  cases  snow  that, 
where  such  a  rentcharse  falls  into  arrear  and 
cannot  be  recovered  by  the  exercise  of  the  powers 
of  distress  and  so  on,  the  court  has  power  to 
raise  the  arrears  by  a  sale  or  mortgage  of  the 
-capital  of  the  estate.  It  is  clear  alao  that  the 
court  has  a  discretion.  Because  there  is  juris- 
diction it  does  not  follow  as  a  matter  of  course 
that  the  court  will  exercise  it  immediately  after 
a  small  amount  falls  into  arrear.  I  do  not  think 
that  in  this  case  the  time  has  come  at  which 
I  conld  order  any  sale;  but  dealing  with  the 
question  whether  the  court  has  power  to  order 
a  sale,  I  think  it  has.  It  was  said  that  in  all  the 
cases  referred  to  except  HaU  v.  Hurt  the  corpus 
of  the  property  as  distinguished  from  annual 
income  is  chai'ged  with  the  rentcharge.  I  do  not 
think  that  is  a  correct  criticism  upon  the  decisions. 
In  Cupit  V.  Jackson  (vbi  sitp.)  1  see  no  reason  for 
saying  that  the  property  was  charged  in  the 
sense  which  I  have  just  mentioned.  The  limita- 
tions were  these :  The  property  was  conveyed  in 
trust  that  the  settior  should  himself  receive 
thereout  an  annuity  for  life  of  452.,  and  that  his 
wife  should  receive  another  302.,  "and  to  the 
further  intent  and  purpose  that  in  case  the  respec- 
tive annuities,  yearlv  rents,  or  sums  of  452.  and  302. 
or  either  of  them,  should  be  behind  or  nnpaid  by 
the  space  of  twenty-eight  days,"  and  so  on,  then 
-the  annuitants  might  enter  "  into  and  upon  the 
said  messuages  thereinbefore  charged  with  the 
payment  of  the  respective  annuities,  yearly  rents, 
or  sums  of  452.  and  302.,  and  into  or  upon  any  or 
every  part  or  parts  thereof  and  distrain,"  and  so 
on.  Then  further  on  there  were  powers  to  receive 
and  take  by  and  out  of  the  messuage  the  annuity 
or  yearly  sum  of  602.,  and  so  on.  I  do  not  think 
that  the  phrase  "  thereinbefore  charged  with  the 
payment  of  the  annuities"  amounts  to  making 
the  annuities  themselves  a  charge  on  the  corpus. 
Unless  that  is  so,  it  is  simply  an  annuity  or  rent- 
charge  issuing  out  of  the  property,  and  that  that 
was  uie  true  construction  of  tlie  document  before 
the  court  is  evident  from  iihe  judgment  of  the 
Lord  Chief  Baron,  who  says  that  what  they  had 
to  deal  with  was  a  rentcharge.  He  speaks  of  the 
statutory  remedy  that  a  person  who  has  a  rent- 
charge  has,  and  says,  "  I  do  not  know  that  the 
plaintiff  may  not  avail  herself  of  those  remedies, 
but  the  effect  of  either  might  be  very  uncertain." 
It  was  held  in  that  case  that  it  was  a  rentcharge, 
and  there  were  certain  remedies  which  the  owner 
of  a  rentcharge  could  have  recourse  to ;  but  that 
it  was  not  necessary  to  limit  the  owner  of  the 
rentcharge  to  such  remedies  as  these,  and  an 
additional  remedy  could  be  given  by  the  court. 
The  reason  given  is  this ;  "  I  think  the  bill  is 
sustainable  notwithstanding  that  objection,  and 
that  her  having  the  possibility  of  a  remedy  at 
law  is  not  of  itself  an  answer  to  it.  The  remedy 
in  equity  is  more  convenient  and  effectual  than 
the  legal  remedy.  It  is  in  many  respects  a  better 
and  B.  safer  remedy.  The  annuity  being  a  charge 
and  an  incumbrance  on  a  real  estate  itself,  and 


not  merely  a  demand  against  the  owner  of  the 
estate  "  (the  contrast  the  judge  makes  is  betwea      - 
a  charge  on  the  estate  and  a  claim  against  the 
owner,    not    between    a    charge    on    the  corpn 
and    a    charge   on    the    rents).    "I  appreheoj 
the  court  might,  if  necessary,  raise  the  arrean 
out    of  the    estate    by    sale    or    mortgage,  and 
in  practice  that  is  a  sufficient  equitable  gronoi 
of    application  to  a  court  of  equity  for  reliei 
because  it   is   out    of    the    powers  of    a   court 
of  law."    Then  in  Graves  v.  Hicks  no  doubt  the 
yearly  rentcharges  were  charges  on  the  residoaiy 
estate,  not  confined,  as  I  gather,  to  real  estate,  bat 
they  had  been  declared  to  be  by  the  order  cb 
further  consideration  a  charge  on  residuary  real 
estate.    In  that  case  the  Yice-Chancellor  declined 
to  order  the  i-ealisation  of  the  arrears  bv  a  sale  of 
property.    But  he  does  not  put  it  on  the  ground 
of  want  of  jurisdiction.    He  deals  with  it  upon  a 
sepaiute  ground  altogether,  that,  although  there 
was  clearly  jurisdiction  to  direct  a  sale,  Qxe  court 
had  a  discretion  not  to  do  it  it  it  did  not  think 
fit,  and  the  fact  that  the  property  was  settied 
would  be  a  reason  for  not  doing  it.    Then  in 
White  V.  James  {ubi  sup.)  there  seem  to  have  been 
ordinary  legal  renteharges,  and  I  think  nothing 
else.    The  rex>ort  says  that,  "  By  an  indenture  of 
the  30th  Jan.  1865,  Itobert  Smale,  in  conmderatiaii 
of  502.,  granted  to  the  plaintiff  for  ever  a  rent- 
charge  of  40s.  issuing  out  of  this  piece  of  land 
and  the   six  cottages,"  and  that  was  followed 
by  a   covenant   that,  if  it    should    be  in  aireu' 
for  forty -one  days,  the  grantee  might  enter  and 
distrain  as  therein    mentioned.     He    also  cove- 
nanted for    title,    and    that    the    hereditaments 
should  for  ever  remain   charged  with  the  rent- 
charge  free  from  all  incumbrances  except  those  in 
the  schedule.    I  am  not  satisfied  that  the  mean- 
ing of  that  covenant  is  that  the  I'enteharges  were 
charges  on  the  corpus   of  the  property  in  any 
sense  but  this,  that  they  were  legal  charges  issnii^ 
out  of  the  property,  and  that  being  so,  the  deci- 
sion of  Sir  Samu^  Bomilly  would  be  in  point. 
My  view  is  fortified  by  this,  that  I  do  not  find  in 
any  of  the  caaes  in  which  that  case  has  been  cited 
that  any  distinction  was  drawn  or  any  rdianoe 
placed  upon  that  covenant.     It  is   obvious  that 
Lord  Hatherley  in  HaU  v.  JETur^  understood  this 
case  as  I  do ;  it  did  not  occur  to  him  that  there 
was  any  difference  between  White  v.  James  and 
HaU  V.  Hurt.    It  seems  to  be  perfectiy  clear,  and 
it  was  admitted  that  the  latter  is  a  case  wha« 
there  was    a    clear  rentoharge   only.    Then  «e 
come  to  Taylor  v.  Taylor,  and  I  must  say  Hat 
case  is  not  very  satiefactory.     I  am  not  qnite 
satisfied  that  we  know  all  that  took  place  m 
it.    In  the  first  place,  the   report  given  of  it 
in  the  Law  Reports  and  in  the  Weekly  BeporUr 
(22  "W.  B.  34S)   (a)  differ   a   good   deal    It  i« 
very  shortly  reported  in  the  Law  Reports,  and, 
being  more  fully  reported  in  the  Weekly  RtparUr, 
I  think  it  is  mora  probable  that  that  is  the  correct 
report.    The  great  diflScull^  ai-ises  from  the  fact 
that  the  ground  of  the  decision  is  put  by  the  Tioe- 
ChanceUor  himself  ten  days  later  as  having  been 
totally  different  from  that  which  appears  by  the 
report.    The  facts  in  that  case  were  that  the  pro- 
perty was  settied ;  it  corresponded  with  the  pod- 

(a)  The  report  in  the  Law  Tntxs  (vbi  ««p.)  is  fuller 
than  either,  and  appears  to  show  that  the  learned  jodfi 
lelied  chiefly  on  the  fact  that  the  property  waa  uMA 
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lion  of  the  property  in  Oravei  v.  Hicks.  The 
report  does  not  show  that  the  Vice-Chancellor 
placed  much  reliance  on  that,  but  the  report  of 
the  latter  case  does  represent  him  as  saving  that 
it  was  on  that  ground  he  went.  In  Morton  v. 
Hail  there  was  a  legal  rentcharge  and  nothing 
else.  The  case  of  White  v.  James,  which  was, 
apparently,  not  called  to  the  attention  of  the 
V  ice-Chancellor  in  Taylor  y.  Taylor,  having  been 
cited  in  Horton  v.  HaU,  he  says :  "  In  a  recent  case 
before  me,  Taylor  y.  Taylor,  Cv/pU  v.  Jackson  was 
referred  to,  and  I  declined  to  apply  it,  because  in 
Taylor  v.  Taylor  the  land  charged  with  the  annui- 
ties or  yearly  payments  was  in  strict  settlement 
(that  is  to  say,  if  it  had  not  been  for  that  he 
would  have  applied  it) ;  but  that  is  not  so 
with  the  land  in  this  case,  and,  therefore,  having 
regard  to  the  case  of  White  v.  James,  I  shaU 
follow  Cvmt  V.  Jackson,  and  make  iJie  order 
asked  for.  Therefore,  those  two  cases  taken 
together,  taking  the  first  as  explained  in  the 
second,  are  very  clear,  and  show  he  declined  to 
direct  the  sale  where  the  property  was  subject  to 
a  succession  of  trusts  or  limitations,  but  did 
direct  it  where  it  was  not.  In  the  present  case 
it  is  not  so  subject.  I  should  refer  to  the 
report  in  Horton  v.  HaU,  in  the  Weekly  Reporter, 
because  it  is  expressed  there  very  clearly  (22 
W.  B.  391) :  "  Vice-ChanceUor  Hall  made  the 
order  asked  for,  and  remarked  that  he  should 
bere  follow  Cupit  v.  Jackson,  though  he  had  in 
Taylor  v.  Taylor  refused  to  do  so  on  the  ground 
that  the  land  subject  to  the  chief  rent  was  there 
in  settlement,  wluch  was  not  the  case  here." 
That  was  the  ground  for  deciding  Horton  v.  Hall 
as  it  was  decided,  and  that  is  what  the  Yice- 
Choncellor  said  was  his  ground  for  having  de- 
cided Taylor  v.  Taylor  as  it  was  decided.  The 
case  of  fhiUips  v.  Gutteridge  {uhi  sup.)  I  do  not 
think  is  very  much  in  point.  The  case  of  the 
Scottish  Widows  Fund  v.  Craig  is,  I  think,  in 
point  because  though  no  doubt  the  rentcharge 
was  charged  on  the  inheritance,  yet  I  think  the 
whole  of  the  Yice-Chancellor's  judgment  is  ad- 
dressed to  the  case  of  its  not  being  charged  on 
the  inheritance,  oecause  he  argues  &om  an  ordi- 
nary case,  which  he  describes  in  these  words : 
"It  may  be  said  no  doubt  that  the  object  of 
•making  the  charge  on  the  inheritance  was  not 
to  give  any  remedy  beyond  those  specially  pro- 
vided Inr  the  statute,  but  only  to  bmd  those  in 
remainder,  or  the  succession  of  the  incumbent  of 
the  living.  I  must,  however,  take  the  facts  as  I 
find  them,  and  if  this  be  a  rentcharge  which 
would  ordinarily  be  raisable  by  the  coiirt  out  of 
the  inherit^ce,  by  resorting  to  it  in  the  mode 
usually  adopted  by  means  of  a  sale  or  mortgage 
of  it — ^if  that  be  the  character  of  the  charge,  I 
do  not  see  that  I  should  be  justified  in  holding 
that  there  is  anything  in  the  statutes  that  deprives 
the  plaintiffs,  the  owners  of  the  rentcharge,  of  the 
ordmary  remedies."  That  is  to  say,  he  refers  to 
an  argument  showing  that  the  charge  on  the  inhe- 
ritance did  not  help  the  parties,  and  when  he  pro- 
ceeds to  point  out  that  it  is  unnecessary  to  go  mto 
that,  it  does  not  matter  if  it  does  not  help  them, 
because  the  ordinary  rights  of  persons  in  this 
position  are  such  as  will  give  them  all  that  they 
are  asking  for.  Then  he  goes  on  dealing  with  the 
esse  as  that  of  a  rentcharge  which  in  ordinary 
cases  is  raisable  out  of  the  inheritance,  and  then 
be  says,  "  It  seems  to  me  that,  quite  independent 


of  any  special  provision  in,  the  statutes  which  have 
been  referred  to,  the  plaintiffs,  the  owners  of  the 
rentcharges,  are  entitled,  on  ordinary  principles,  to 
claim  the  assistance  of  the  court  for  the  pui-pose 
of  raising  the  charge,  and  I  am  not  aware  of  any 
authority  which  stetes  that,  because  there  are 
powers  of  distress  and  entry  upon  the  property 
belonging  to  an  ecclesiastical  corporation,  and 
because  the  payments  which  are  to  be  made  in 
respect  of  the  rentcharge  are  not  to  be  perpetual, 
but  will  be  determined  in  a  certain  time,  the 
owner  of  the  rentcharge  shaU  not  be  entitled  to 
the  ordinary  remedies  of  having  it  raised  by  a  sale 
or  mortgage."  Then  he  refers  to  White  v.  James, 
Cupit  V.  Jackson,  Graves  v.  Hicks,  and  HaU  v. 
Hwrt.  He  does  not  refer  to  either  of  his  own  two 
previous  decisions.  I  take  it  at  this  time,  which 
IS  subsequent  to  the  former  decisions,  he  was 
laying  down  in  clear  terms  what  are  the  ordinary 
rights  (independently  of  any  special  statutory 
provision)  of  a  person  entitled  to  a  legal  rentcharge 
which  has  fallen  into  arrear.  Then  the  later  case 
before  Bacon,  V.C.  (Bailey  v.  Badham,  ubi  sup.) 
does  not  seem  to  me  to  help  one  much.  I  think  ne 
was  dealing  with  the  case  as  being  something  that 
was  not  a  rentcharge,  although  something  in  the 
nature  of  a  rentcharge.  A  rentcharge  in  respect 
of  tithes  in  respect  of  which  only  two  years  could 
be  recovered  was  not  a  rentcharge  in  the  ordinary 
sense ;  therefore  it  was  a  special  case,  not  throw- 
ing any  light  upon  the  numerous  cases  on  which 
I  have  just  commented,  and  does  not  affect  in  any 
way  wmit  I  consider  to  be  the  legitimate  conclu- 
sion of  those  cases.  As  to  Tucker  v.  Tucker,  that 
does  not  seem  to  me  to  canr  it  any  further. 
There  was  an  additional  ingredient  there  that  the 
corpus  cleai-ly  was  charged  with  the  annuities, 
annuities  which  were  very  likely  rentcharges,  but 
wei'e  not  the  less  annuities.  No  one  disputes  that 
in  that  case  there  can  be  a  sale.  I  do  not  think 
this  is  a  case  where  there  should  be  any  sale  at 
present.  AH  I  can  do  is  to  say,  the  court,  being 
of  opinion  that  there  is  jurisdiction  to  order  the 
raising  by  sale  or  mortgage  of  the  arrears  of  the 
rentcharge,  but  that  there  is  no  ground  at  present 
for  exercising  the  jurisdiction,  directs  the  summons 
to  stand  over,  with  liberty  to  apply. 

Solicitors  :  Preston,  Stow,  and  Preston,  for 
Books  and  Coker,  Bath ;  Hatoes,  Wood,  and 
Ware. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  April  19. 
(Before  Chablbb  and  Bbijce,  JJ.) 
Singleton  v.  Bobebts,  Stocks,  and  Co.  (a) 
Practice  —  Service  of^  terit — Foreign  firm  with 
English  agent — Writ  against  firm  tnfirm  name — 
Setting  agide  writ — Carrying  on  business  within 
juriadtction — Order  XLVlIIa.,  r.  1. 
A  torti  was  issued,  under  Order  XLVJIIa.,  r.  1, 
against  a  firm  in  the  firm  nam^.    The  firm  was 
a  foreign  firm  carrying  on  hueiness  abroad,  but 
the  mtmbers  of  the  firm  were  British  subjects. 
They  employed  the  plaintiff  to  purchase  goods  in 
Englana  for  shipm,ent  to  them  abroad,  and  one 
of  the  partners  was  generally  in  England  and 
chose  the  goods  to  be  purchcused.     The  plaintiff 
ordered  and  paid  for  these  goods  in  his  oujn  name 

(a)  B«i)ort«d  by  W.  W.  Obb,  Eaq.,  Barriater-at-lAW. 
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and  forwarded  the  same  to  the  defendant  firm 
abroad,  and  he  received  from  the  defendants  su/ms 
of  money  on  account  from  timsto  time,  leaving  a 
balance  for  which  the  writ  was  issued.  The  writ 
having  been  served  personally  on  one  of  the 
partners  while  in  England : 
Held,  that,  upon  the  facts,  the  defendant  iirm  did 
not  carry  on  a  business  within  the  jurisdiction, 
and  that  consequently  there  teas  no  authority 
for  issuing  the  writ  against  the  firm  in  the  firm 
name,  and  that  the  issue  and  service  of  the  writ 
ought  to  be  set  aside. 

Motion  to  set  aside  the  issue  and  service  of  a 
writ  of  summons. 

The  action  was  brought  against  the  defendant 
firm  in  the  firm  name,  and  was  to  recover  the  sum 
of  3832.,  balance  due  for  the  price  of  goods  sold, 
and  for  profits  due  on  the  sale  of  goods,  and  for 
money  advanced  by  the  plaintiff  to  the  defen- 
dants. 

The  writ  was  indorsed  with  a  statement  that 
"  it  was  not  for  service  out  of  the  jurisdiction," 
and  it  was  served  personally  at  Liverpool  upon 
Mr.  H.  W.  Roberts,  a  partner  in  the  aefend&nt 
firm. 

The  present  application  was  to  set  aside  the 
issue  and  service  of  this  writ  on  the  grounds  that 
the  defendants  are  a  foreign  firm  carrying  on 
business  at  Buenos  Ayres  and  not  within  the 
United  Kingdom;  that  they  have  no  place  of 
business  or  office  within  the  United  Kingdom; 
that  the  plaintiff  bad  no  right  to  sue  the  defen- 
dants in  their  firm  name  ;  and  that  the  service  of 
the  writ  upon  H.  W.  Roberts,  a  member  of  the 
defendant  firm,  whilst  on  a  visit  to  this  country, 
was  not  a  good  service  of  the  writ. 

The  affidavit  upon  which  the  application  was 
founded  set  out  that  the  defendant  firm  cany  on 
business  as  general  merchants  at  Buenos  Ayres, 
in  the  Republic  of  Argentina,  under  the  name  of 
Robei-ts,  Stocks,  and  Co. ;  that  upwards  of  four 
years  ago  H.  W.  Roberts  emigrated  to  Buenos 
Ayres,  where  two  years  ago  he  commenced  busi- 
ness as  a  partner  in  the  firm  of  Roberts,  Stocks, 
and  Co.,  and,  on  the  retirement  of  the  third 
partner,  he  continued  in  partnership  with  A.  L. 
btocks  under  the  same  name  of  the  firm ;  that 
Roberts  arrived  in  England  in  Dec.  1893  on  a 
visit,  and  left  England  for  Buenos  Ayres  on  the 
28th  March  1894,  this  being  the  only  time  he  had 
visited  England  since  he  emigrated  four  years 
ago ;  that  on  the  28th  March  1894,  while  the  said 
H.  W.  Roberts  was  on  the  landing  stage  at  Liver- 
pool about  to  embark  for  Buenos  Ayres,  the 
plaintiff  himself  personally  served  Mr.  Roberts 
with  the  writ  of  summons  in  this  action ;  that  the 
firm  of  Roberts,  Stocks,  and  Co.,  have  not  at  any 
time  carried  on  business  in  the  United  Kingdom, 
and  have  not  had  any  place  of  business  or  office  in 
the  United  Kingdom ;  that  the  partners  in  the 
firm  have  not,  nor  have  either  of  them,  perma- 
nently resided  within  the  United  Kingdom  for 
upwards  of  two  years  last  past,  and  they  have 
only  temporarily  resided  in  the  United  Kingdom 
when  on  a  visit,  and  with  the  intention  of  return- 
ing abroad ;  that  at  the  time  of  service  of  the 
wnt  the  said  Mr.  Roberts  was  the  only  member  of 
the  firm  in  this  country. 

In  opposition  to  the  motion  an  affidavit  was 
made  by  the  plaintiff  in  which  he  set  out  the 
course   of   business   with   the   defendants.    He 


stated  that  he  commenced  to  do  business  with  the 
defendants  in  July  1892 ;  that  the  d^endant  A  L 
Stocks,  being  then  in  England,  called  upon  him 
and  asked  him  to  do  business  with  his  firm  and 
to  purchase  goods  for  shipment  to  them  in  Bnenos 
Ayres,  and  that  in  the  result  he  (the  plaintiff] 
agreed  to  purchase  such  goods  as  the  defendant 
chose,  and  to  forward  them  to  his  firm ;  and  tint 
he  was  to  charge  the  price  of  such  goods  to  them, 
and  was  to  receive  as  his  commission  one-half  of 
the  profits  on  the  sale  of  the  goods;  that  tlie 
defendant  Stocks  accompanied  nim  to  different 
firms  in  Manchester,  where  he  chose  various  kinds 
of  goods,  and  the  plaintiff  then  ordered  the 
same  in  his  own  name  and  paid  for  them 
in  due  course  out  of  his  own  money,  and 
forwarded  them  to  the  defendants  at  Baenos 
A3rre8;  that  in  Jan.  1893  one  of  the  delai- 
dant  firm,  who  has  since  retired,  came  over  io 
England,  and  in  a  letter  written  in  Manchester  on 
behalf  of  the  firm  offered  fresh  proposals  for  their 
future  business,  and  that  the  plaintiff  elected  to 
continue  the  business  with  the  defendants  on  the 
commission  terms  mentioned  in  such  letter ;  that 
after  such  arrangement  he  (the  plaintiff)  accom- 
panied this  partner  to  various  Manchesier  ware- 
houses, where  such  partner  chose  qnantities  of 
goods  for  which  he  (the  plaintiff)  paid  in  doe 
course,  and  which  he  subsequently  shipped  to  the 
defendants  at  Buenos  Ayres,  and  that  he  had  also 
advanced  certain  sums  of  money  to  the  defendants 
when  they  were  in  England  to  cover  their  current 
expenses  ;  and  that  he  received  from  time  to  time 
from  the  defendants  vai-ious  sums  of  money  an. 
account,  and  that  there  is  a  balance  of  3832.  due 
to  him  in  respect  of  the  above  transactions. 

The  plaintiff  also  stated  in  his  affidavit  that  the 
defendants  are  natural- bom  British  subjects,  and 
that  they  quite  recently  went  out  to  South  America 
and  commenced  business  there,  and  that  they  are 
almost  continually  in  personal  communication  with 
England,  and  pay  frequent  visits  to  this  country; 
that  their  usual  course  has  been  that  on  one 
partner  returning  from  England  to  Buenos  Ayrea 
another  has  set  out  for  Enj^and,  and  this  has  con- 
tinued down  to  the  present ;  that  one  or  other  dt 
the  partners  is  usually  in  England  about  every  six 
months ;  that  the  gi-eater  part  of  the  claim  in  this 
action  is  in  respect  of  goods  purchased  by  some 
member  of  the  defendants'  firm  while  in  Man- 
cheater  from  manufacturers  or  warehonaemen 
there,  and  paid  for  by  him  (the  plaintiff)  at  the 
request  of  such  partner  out  of  his  own  moneys, 
and  debited  against  the  defendants. 

Order  XLVIIIa.,  r.  1,  provides : 

Any  two  or  more  persona  claiming^  or  being  liable  as 
oo-partnen  and  oarrjing  on  busineas  within  the  jariadic- 
tion  may  sne  or  be  aned  in  the  name  of  the  mapeeiiTe 
firms,  if  any,  of  which  anch  persona  were  co-partosis  at 
the  time  of  the  aocming  of  the  canae  of  action,  Ao. 

T.  W.  Chitty  for  the  plaintiff. 

J.  E.  BanJees  for  the  defendants. 

Charles,  J. — In  this  case  we  are  asked  to  set 
aside  a  writ  which  has  been  issued  under 
Order  XLVIIIa.,  r.  1,  against  a  partnership  in  the 
firm  name.  The  firm  carries  on  business  at 
Buenos  Ayres.  and  the  oulv  point  for  decision 
here  is  whether  we  are  satisfied  that  they  also 
cany  on  business  within  the  jurisdiction.  We 
need  not  trouble  as  to  the  place  at  which  this  writ 
was  served,  as  it  was  served  personally  on  Mr. 
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fioberta,  one  of  the  partners.  The  affidavit  on 
which  this  application  to  set  aside  the  writ  was 
founded  sets  ont  only  circumstances  of  which  the 
person  making  the  affidavit  had  no  personal  know- 
ledpe,  bnt  from  the  affidavit  of  Mr.  Singleton,  the 
plaintiff,  we  think  it  ia  clear  that  the  defendant 
firm  does  not  cainy  on  a  business  within  the  juris- 
diction. That  being  bo,  there  is  no  authority  for 
issning  this  writ  in  the  form  in  which  it  is  issued. 
It  was  suggested  that  as  this  firm  consisted  of 
British  subjects  it  couldnotbe  considered  a  foreign 
finn.  This  view  was  based  on  a  misapprehension 
of  some  expressions  of  Fry,  L.J.  in  tne  case  of 
Btuaell  V.  Com6e/orf  (61  L.  T.  Eep.  N.  S.  751; 
23  Q.  B.  Div.  526),  but  we  need  not  further  con- 
sider it,  as  it  was  not  insisted  upon.  The  real 
point  argued  was,  whether  the  business  here  was  a 
business  earned  on  within  the  jurisdiction.  With 
regard  to  that  it  is  quite  clear  from  the  plaintiff's 
affidavit  that  he  (the  plaintiff)  was  an  agent  of  the 
defendant  firm  and  nothing  more.  Then  it  was 
argued  that  the  contract  of  agency  was  made  in 
Manchester,  but  that  cannot  be  sufficient  to  brii^ 
the  case  within  the  rule.  It  was  also  urged  that 
the  partners  themselves  had  done  a  great  deal 
more  in  the  conduct  of  the  business  in  this 
country  than  was  done  by  the  agent  McGallnm  in 
the  case  of  Grant  r.  Anderson  (66  L.  T.  Rep.  N.  S. 
79;  (1892),  1  Q.  B.  108),  or  by  Macphail  in  the  case 
of  BaiUie  v.  Goodwin  (55  L.  T.  Rep.  N.  S.  56;  33 
Ch.  Div.  604).  But  from  the  facts  as  set  oat  in 
the  affidavits  and  letters,  it  is  plain  that  in  reality 
the  relation  between  the  parties  here  was  nothing 
more  than  that  of  principal  and  agent,  although 
from  time  to  time  the  defendants  themselves  per- 
scmally  interfered  as  to  what  goods  should  be 
bought  by  the  agent  from  manufacturers  in  Man- 
chester. That,  however,  is  not  sufficient  to  con- 
stitnte  a  carryi^  on  of  this  business  within  the 
jurisdiction.  Vfe  think,  therefore,  that  the  defen- 
dants are  entitled  to  have  the  writ  set  aside  with 
oosts,  but  inasmuch  aa  the  plaintiff's  affidavit 
shows  that  the  writ  is  in  respect  of  the  breach  of  a 
contract  to  be  performed  in  England,  we  think  we 
onght  to  amend  the  writ  and  to  give  leave  to 
serve  the  amended  writ  upon  the  partners  at 
Buenos  Ayres. 
Bbuce,  J. — I  am  of  the  same  opinion. . 

Issue  and  service  of  the  writ  set  aside,  with 
liberty  to  the  plaintiff  to  amend  the  writ  by 
inserting     the    names    of    the    individual 
partners  as  defendants,  and  with  liberty  to 
serve  the  amended  writ  at  Buenos  Ayres  or 
elsewhere. 
Solicitors  for  the  plaintiff,  Pritchard,  Engle- 
field,  and   Co.,  for  Sampson  and    Price,    Man- 
chester. 

Solicitors  for  the  defendants,   Wynne,  Holme, 
And  ir^nne,  for  B.  J.  Jones  and  Co.,  Liverpool. 


Wednesday,  May  9. 

(Before  Wkiqht  and  Collins,  JJ.) 

Innes  v.  Newman,  (o) 

Municipal  corporation  —  Bye-law  —  Validity  — 
Beasonableness — Noise  in  the  streets — Annoyance 
of  inhabitants — Complaint  by  only  one  inJiabi- 
iant. 

fa)  Beponed  b;  W.  H.  Hobsfall,  £gq.,  Burliiter-kt-LiiW. 


A  municipal  corporation  passed  a  bye-law  by  which 
any  person  making  any  violent  outcry,  noise,  or 
disturbance  in  any  street  to  the  annoyance  of  the 
inhabitants  of  the  borough  should  be  liable  to  a 
penalty. 

An  inhabitant  of  the  borough  complained  to  a 
police  constable  of  a  boy,  who  was  making  an 
tncessant  and  violent  outcry  in  the  street  by 
shouting  the  name  of  a  newspaper.  The  con-' 
stable  summoned  the  boy  before  the  justices,  who 
refused  to  convict  him  upon  the  ground  that 
there  was  no  proof  that  more  than  one  inhabitant 
was  annoyed  by  the  shouting  of  the  boy,  and 
that  therefore  the  case  did  not  fall  within  the 
bye-law. 

Held,  that  the  justices  were  wrong,  as  it  was  sufficient 
to  prove  that  one  inhabitant  had  been  annoyed. 

This  was  a  case  stated  by  the  justices  for  the 
borough  of  Cambridge  for  the  opinion  of  this  court. 

At  the  hearing  a  bye-law  was  proved  in  the 
following  terms : 

It  is  ordered  that  if  any  person  ghall,  after  this  bye- 
law  comes  into  foroe  or  operation,  make  any  violent 
outcry,  noise,  or  disturbance  in  the  moxket,  or  in  any  of 
the  streets  or  pablio  places  of  this  boroagh,  to  the  annoy- 
ance of  the  inhabitants  of  the  said  borongh  or  the 
fraqnenters  of  anoh  market,  streets,  or  pubUo  plaoes 
respectively,  or  if  any  person  selling  goods  or  provisions 
or  offering  goods  or  proviaionii  for  sale  in  the  market  or 
in  any  of  the  streets  or  pnblio  places  of  this  borongh 
shall  nse  abase,  profane  or  obscene  language  to  any  other 
person  or  persons  in  snch  market,  streets,  or  pnblio  plaoes 
respectively,  every  person  so  offending  in  the  premises 
or  any  of  them  shall  forfeit  and  pay  as  follows :  For  the 
first  offenoe  a  sum  not  exceeding  408.,  and  for  the  second 
or  any  subsequent  offence  a  sum  of  not  less  than  40s. 
nor  more  than  51. 

On  the  Ist  March  1894  the  respondent  was  in 
Trinity- street  in  the  borough  opposite  the  window 
of  Arthur  Matthew's  house  and  shop  and  was 
yelling  out  "Daily  News"  incessantly  for  six 
minutes.  A  police  constable  proved  that  the 
respondent  was  making  a  violent  outery,  but  it 
was  not  proved  or  alleged  that  the  police  constable 
was  annoyed  by  the  violent  outery. 

No  other  inhabitant  except  Arthur  Matthew 
was  called,  nor  was  any  proof  given  of  anyone  but 
Arthur  Matthew  being  annoyed.  The  justices 
refused  to  convict. 

Low  for  the  appellant. — It  is  submitted  that  the 
justices  were  clearly  right  in  holding  that  this 
bye-law  is  not  unreasonable.  It  was  not  necessary, 
in  order  to  bring  the  respondent  within  the  terms 
of  the  bye-law,  to  prove  that  more  than  one 
inhabitant  was  annoyed  by  the  noise  caused  by 
the  respondent.  It  was  held  in  Stanley  y. 
FamdaU  (56  J.  P.  709)  that  a  boy  was  wrongly 
convicted  under  a  similar  bye-law  for  shouting  in 
a  street :  but  in  that  case  no  evidence  was  called 
to  prove  that  any  inhabitant  was  annoyed.  In 
the  present  case  one  inhabitant  was  annoyed,  and . 
it  ia  submitted  that  that  is  sufficient. 

No  one  appeared  for  the  respondent. 

"Weight,  J. — ^It  is  quite  clear  that  this  bye-law 
is  not  unreasonable.  If  there  was  a  noise  suffi- 
cient to  civuse  annoyance  to  the  inhabitante,  it 
was  not  the  less  an  offence  because  only  one 
inhabitant  was  annoyed  by  it.  The  case  must  be 
remitted  back  to  the  justices  with  this  expression  . 
of  our  opinion. 

Collins.  J.  concurred.  Appeal  aVUnoed. 
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Solicitors  for  the  appeUant,  Foss  and  Ledsam, 
for  J.  E.L.  Whitehead,  Town  Clerk,  Cambridge. 


Wednesday,  May  9. 
(Before  Weight  and  Collins,  JJ.) 
Walkbb  (app.)  c.  Laztoit  (resp.).  (a) 
Industrial  Sehooh  Act  1866  (29  *  30  Viet.  e.  118), 
«.  I'ir— Elementary  Education  Act  1876  (39  &  40 
Viet.   e.    79),  s.    13 — 7n<2us<na2    Schools    Acts 
Amendment  Act  1880  (43  £  44  Vict.  c.  15),  «.  1 
—Child  living  in  house  resided  in  by  prostitutes 
—Order  for  removal  to  industrial  school — Right 
of  private  person  to  apply  for  order. 
The  Industrial  Schools  Act  18S6 provides  by  sect.  14 
that  any  person  may  bring  before  two  justices 
any  child  apparently  under  the  age  of  fourteen 
years  that   comes   within    certain    descriptions 
therein  specified,  and  the  justices  may  order  the 
child  to  he  sent  to  a  certified  industrial  school. 
The  Elementary  Education  Act  1880  enacts  by  sect. 
13  that  where  the  local  authority  are  informed 
by  any  person  of  any  child  in  their  jurisdiction, 
who  is    stated  by  that  person  to  be  liable  to  be 
ordered  by  a  court  to  be  sent  under  the  Industrial 
Schools    Act    1866    to  an  industrial  school,  it 
shall  be  the  duty  of  the  local  authority  to  take 
proceedinas  under  the  Industrial  Schools  Act  1866 
accordingly,  unless  the  authority    thinle    U    is 
inexpedient  to  take  sxteh  proceedings. 
The  Industrial  Schools  Acts  Am,endment  Act  1880 
extends   the  descriptions  of  children  under  the 
Industrial  Schools  Act  1866  to  children  living 
with  common  prostitutes. 
Held,  that  any  private  person  might  bring  a  child 
before  the  justices  viith  a  view  to  the  justices 
sending  such  child  to  an  industrial  school,  and 
th(d  it  was  not  necessary  to  show  that  an  appli- 
cation had    been  made   to   the   lo<:al  atUhority 
requiring  such  local  authority  to  bring  the  child 
b^ore  the  justices. 
This  was  a  case  stated  by  the  jostaces  of  the 
borough   of    Cambridge,    who  had  dismissed  a 
complaint  by  Richard  Walker,  a  local  officer  for 
the  Society  for  the  Prevention  of    Cruelty    to 
Children,  alleging  that  Ethel  Laxton,  of  3,  Brown's- 
yard  in  the  said  borough,  a  child  apparently  under 
the    age    of   fourteen  years,  was  residing  with 
common  or  reputed  prostitutes. 

Ethel  Laxton,  who  is  about  eight  years  of  age, 
resided  with  her  mother  Mary  Laxton  at  2, 
Brown's-yard  in  the  borough.  Her  sister  Fanny 
Laxton  also  resided  in  the  same  house.  Fanny 
Laxton,  who  was  about  eighteen  years  of  age, 
was  proved  to  be  a  common  prostitute.  On 
this  evidence  the  appellant  asked  the  justices  to 
make  an  order  to  send  the  child  Ethel  Laxton  to 
a  certified  industrial  school  under  the  provisions 
of  29  &  30  Vict  c.  118,  and  43  &  44  Vict.  c.  15. 
The  justices  were  satisfied  that  the  child  was 
residing  with  Fanny  Laxton,  a  common  prostitute, 
but  it  was  not  shown  that  the  local  authority  had 
been  applied  to,  and  had  declined  to  take  proceed- 
ings under  39  &  40  Vict.  c.  79,  s.  13.  It  appeared 
that  the  appellant  had  reported  the  case  to  the 
officer  of  the  school  attendance  committee  of  the 
-borough,  but  it  was  not  shown  that  the  school 
ai^ndance  comjnittee  had  by  any  resolution  of 
tha*'  body  deemed  it  inexpedient  to  take  such 
(ai  ^ported  by  W.  H.  Houfall,  E«q.,  BwriiMivat-Ltw. 


proceedings,  or  that  the  appellant  had  been  autho- 
rised or  requested  by  the  local  authority  to  take 
proceedings.  The  jiistices,  however,  on  reading- 
sect.  13  of  39  &  40  V  ict.  c.  79  were  of  opinion  that 
an  application  should  have  been  made  to  the 
local  authority  under  that  section,  and  proof 
given  that  they  had  declined  to  take  proceedings, 
and  on  this  ground  they  dismissed  the  complaint 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  is :  Whetheritisa 
condition  precedent  to  making  an  order  under  the 
Industrial  Schools  Act  1866,  as  amended  by  43  £ 
44  Vict.  c.  15,  that  proof  should  be  given  that 
application  had  been  made  to  the  local  authority 
under  39  &  40  Vict.  c.  79,  s.  13,  and  that  they  had 
declined  to  take  proceedings. 

The  Industrial  Schools  Act  1866  (29  &  30  Tict 
c.  118)  enacts : 

Sect.  14.  Any  person  may  brmff  before  any  two  justices 
or  a  magistrate  any  child  apparently  under  the  age  of 
fourteen  years  that  comes  within  any  of  the  fonowiag 
descriptions  :  [None  of  the  fonr  desoriptionB  given  in 
this  section  apply  to  the  present  case.]  The  jnstiees  or 
magistrate  before  whom  a  child  is  brought  as  coming 
within  one  of  those  descriptions,  if  satisfied  on  isquiiy 
of  that  fact,  and  that  it  is  expedient  to  deal  witii  him 
nnder  this  Act,  may  order  him  to  be  sent  to  a  eertiSed 
industrial  school. 

The  Elementary  Education  Act  1876  (39  &  40 
Vict.  c.  79)  enacts  : 

Sect.  13.  Where  the  local  anthority  are  informed  by 
any  person  of  any  child  in  their  jnrisdiction  who  is 
stated  by  that  person  to  be  liable  to  be  ordered  by  a 
court  nnder  this  Act  to  attend  school,  or  to  be  sent 
nnder  this  Act,  or  the  Industrial  Schools  Act  1866,  to  as 
industrial  school,  it  shall  be  the  duty  of  the  local  antho- 
rity to  take  proceedings  under  this  Act  or  the  Industrial 
Schools  Act  1866  accordingly,  unless  the  local  authority 
think  that  it  is  inexx>edient  to  take  snoh  proceedings. 

The  Industrial  Schools  Acts  Amendment  Act 
1880  (43  &  44  Vict.  c.  15)  enacts : 

Sect.  1.  Sect.  14  of  the  Industrial  Schools  Act  1866 
shall  be  read  and  construed,  as  if,  after  the  fonr  several 
descriptions  therein  contained,  there  were  added  the 
following  descriptions,  namely :  That  ia  lodging,  liring,  or 
residing  with  common  or  reputed  prostitntBg,  or  in  a 
house  resided  in  or  frequented  by  proetitates  for  the 
purpose  of  prostitution;  That  freqnents  the  conqauiy 
of  prostitutes. 

Poland,  <^.C.  and  JBT.  O.  S.  Ellis  for  the  appel- 
lant.— The  justices  were  wrong  in  dismissing  tiie 
complaint  in  this  case.  Any  person  may  nnder 
the  Industrial  Schools  Act  1866  make  such  an 
application  to  the  justices,  and  there  is  nothing  in 
the  Elementary  Education  Act  1876  which  taws 
away  such  a  right  from  private  persons.  The 
latter  Act  confers  the  duty  of  making  the  applica- 
tion also  upon  the  local  authority,  so  that  a  priTite 
person  need  not  make  the  application  to  the 
justices  in  his  own  name  unless  he  desires  to  do  ao. 

No  one  appeared  for  the  respondent. 

Wkiqht,  J. — It  seems  to  me  to  be  clear  that 
under  these  statutes  either  a  local  anthority  or  a 
private  individual  has  the  right  to  proceed  as  if 
the  other  had  no  authority.  The  case  most  be 
remitted  back  to  the  justices  with  this  expreaaon 
of  our  opinion. 

Collins,  J.  concmrod.  ^^^  ^^j^^^ 

Solicitors  for  the  appeUant,  Foss  and  Leitan, 
for  J.  E.  L.  Whitehead,  Town  Clerk,  Cambridge. 
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<2UEEN'S    BENCH   DIVISION,  IN   BANK- 

aUPTCY. 

Tuesday,  March  6. 

(Before  Willla.M8  and  Wkioht,  JJ.) 

■lie  Welch  ;  JSSe  pt»rU  Tsttstkeb  of   Stak  of 

THE  West  Ijodoe  of  Oddfellows,  (a) 

San3erupteif  —  Friendly  society  —  Money  in  the 
possession  of  secretary  virtute  officii — Preferen- 
tial claims — Friendly  Societies  Act  1875  (28  <639 
Viet.  c.  60,  s.  15,  sub-sect  7. 

JBy  the  Friendly  Societies  Act  1875,  sect.  15,  sub-sect. 
7  ;  Upon  the  bankruptcy  of  any  officer  of  a  society 
having  in  his  possession  by  virtue  of  his  office  any 
money  belonging  to  the  society,  the  trustee  in  bank- 
ruptcy shall,  upon  demand  in  writing  of  the 
trustees  of  the  society,  pay  su^h  moneys  to  the 
trustees  of  the  society  in  preference  to  any  other 
debts  or  claims  against  the  estate  of  such  officer. 

The  secretary  of  a  friendly  society,  whose  duty  was 
to  collect  subscriptions  and  receive  money  for  the 
society,  but  to  hand  over  at  once  all  moTieys  so 
received  to  the  treasurer,  wrongfully  retained  in 
his  hands  large  sums  of  m/mey  belonging  to  the 
society  and  did  not  hand  them  over  to  the 
treasurer.  On  bankruptcy  ensuing  the  society 
flaimed  to  have,  under  sect.  15,  a  right  to  the 
assets  of  the  bankrupt  in  preference  to  other 
creditors. 

Seld,  that  the  society  had  such  a  preferential  right 
in  respect  of  moneys  properly  received  by  the 
secretary,  and  in  his  possession  by  virtue  of  his 
office  ;  and  that  such  right  was  not  lost  by  reason 
of  the  secretary  having  been  allowed  to  retain 
moneys  wrongfully,  and  not  hand  them  over  to 
the  treasurer. 

TThis  was  an  appeal  from  the  decision  of  the  judge 
of  the  Cornwall  County  Court. 

The  dehtor  Welch  had  been  since  1874  the 
permanent  or  financial  secretary  of  the  Star  of  the 
West  Lodge  of  the  Independent  Society  of  Odd- 
ieUowa. 

The  permanent  or  financial  secretary's  duties, 
as  proTed  before  the  County  Court  judge,  were  to 
TeceiTe  subscriptions  and  certain  other  moneys,  to 
attend  lodge  meetings,  to  take  minutes,  conduct 
«orreBpondence,  keep  the  accounts,  and  balance 
them  when  required,  and  generally  to  carry  out  the 
instructions  of  the  lodge ;  but  all  money  received 
and  collected  by  the  secretary  was  to  be  handed 
oyer  to  the  treasurer  at  the  lodge  meeting.  He  was 
to  be  in  fact  the  conduit  pipe  through  which  all 
moneys  went  to  the  treasurer.  The  treasurer  had 
to  enter  into  a  bond  for  1002.  and  was  allowed  to 
keep  100{.  in  hand  every  fortnight,  the  balance 
being  invested.  The  secretary  had  not  to  enter 
into  any  bond.  An  officer  called  the  Noble 
Grand  paid  out  the  sick  pay,  the  list  of  those 
entitled' to  it  was  furnished  by  the  secretary  and 
the  money  came  from  the  treasurer.  If  the  sick 
lived  at  a  distance  the  money  was  sent  by  poet  by 
the  secretary  to  them,  and  this  money  was 
obtained  from  the  Noble  Grand. 

By  the  roles  of  the  society  it  was  enacted : 

(3.)  That  the  treasurer  shall  render  a  tme  aoooont  of 
aQ  moneys  received  by  him.  He  shall  take  oharge  of  the 
fnnds  of  tiie  lodge  not  invested  and  pay  all  demands. 

(4.)  The  permanent  or  financial  secretary  (hereinafter 
designated  P.  S.)  shall  have  the  ohai^  and  onstody  of 
Ae  books,  papers,  and  other  necessaries ;  he  shall  answer 

<a)  BeiioTted  by  Waltib B.  Taxis,  Esq.,  Barriat«r-at-Law. 


all  commnTii cations  addressed  to  the  Noble  Orand  (N.  G.) 
or  the  lodge,  he  shall  attend  all  meetings  at  the  time 
appointed  for  opening,  or  be  fined  sixpence,  nnless  he 
send  a  written  apology  satiBfactory  to  the  lodge,  and  he 
shall  keep  a  correct  acooont  of  the  receipts  and  expen- 
diture of  the  lodge. 

The  greatest  laxity  had  prevailed  for  years, 
Welch  had  been  allowed  to  collect  moneys  at  his 
shop,  and  to  send  sick  pay  away  out  of  moneys 
he  had  collected  and  not  paid  over  to  the 
treasurer ;  he  was  also  allowed  to  collect  instal- 
ments of  interest  due  on  a  loan  from  the  Penrhyn 
Corporation,  both  in  cash  and  by  cheques  payable 
to  his  order. 

In  Sept.  1893  Welch  absconded  and  was 
subsequently  made  bankrupt.  His  assets,  which 
consisted  chiefly  of  stock  in  his  grocer's  shop  and 
book-debta,  amounted  to  about  4502.  The 
trustees  of  the  society  made  a  claim  against  the 
trustee  in  bankruptcy  of  Welch  that  7232.  6«.  2d., 
or  such  other  sum  as  should  be  ascertained  to 
have  been  received  by  Welch  as  secretary  of  the 
society,  should  be  admitted  by  the  trustee  in 
bankruptcy  as  a  preferential  claim  under  sect.  15 
of  the  PriendlT  Societies  Act  1875  before  the 
other  debts  of  the  bankrupt. 

The  County  Court  judge  allowed  the  claim,  and 
this  was  an  appeal  from  his  decision. 

The  grounds  of  appeal  were :  (1)  that  the 
society  nad  not,  either  under  sect.  15  of  the 
Friendly  Societies  Act  1875  or  sect.  2  of  the 
Preferential  Payments  Act  1888,  the  preference 
or  priority  which  the  trustees  claimed ;  (2)  that 
the  moneys  in  respect  of  which  proof  was  made 
were  not  in  the  possession  of  the  debtor  by 
virtue  of  his  office ;  (3)  that  the  debtor  was  not 
an  officer  of  the  society  to  whom  sect.  15,  sub-sect. 
7,  of  the  Friendly  Societies  Act  1875  applies. 

By  sect.  15,  sub-sect.  7,  of  the  Friendly  Societies 
Act  1875  (38  &  39  Vict.  c.  60) : 

Upon  the  death,  or  bankruptcy,  or  insolvency  of  any 
officer  of  a  society  having  in  his  posseasion  by  virtne  of 
his  office  any  money  or  property  belonging  to  the 
society,  or  if  any  exeootion,  attachment,  or  other  process 
be  isaned,  or  action  or  diligence  raised  against  anoh 
officer,  or  against  his  property,  his  heirs,  execntors,  or 
administrators,  or  trustee  in  bankruptcy  or  insolvenqy, 
or  the  sheriff  or  other  person  executing  such  process,  or 
the  party  using  such  action  or  diligence,  shall,  upon 
demand  in  writing  of  the  trustees  of  the  society,  or  any 
two  of  them,  or  any  person  anthorised  by  the  society,  or 
by  the  committee  of  management  of  the  same  to  make 
snoh  demand,  pay  such  money  and  deliver  over  such 
property  to  Hxe  trustees  of  the  society  in  preference  to 
any  other  debts  or  claims  against  the  estate  of  such 
officer. 

Herbert  Beed,  Q.C.  and  Muir  Mackemie  for  the 
appellants. — The  learned  County  Court  judge 
was  wrong.  This  money  was  not  in  the  hands  of 
the  secretary  of  the  society  by  virtue  of  his  office, 
and,  that  being  so,  sect.  15,  sub-sect.  7,  of  the 
Friendly  Societies  Act  1875  does  not  apply,  and 
the  society  has  no  preferential  claim,  but  can 
only  prove  like  ordinary  creditors.  It  was  the 
treasurer's  duty  to  receive  all  moneys,  and  he  was 
required  to  give  security];  the  secretaiy  was  not 
required  to  give  security,  and  if  he  received  and 
retained  money  it  was  because  the  rules  were  not 
obeyed.  The  secretary  no  doubt  received  rightly 
the  contributions  on  lodge  nights,  but  there  was 
a  treasurer  to  whom  he  had  to  pay  them  over, 
and  who  had  g^ven  a  bond ;  and  the  secretary  had 
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no  power  under  the  rules  to  hold  any  moner 
received.  In  Ex  parte  Fleet ;  Be  Jardine  (19  L.  J. 
10,  Bank.),  the  bankrupt  was  the  actuary  and 
cashier  of  a  savingB  bank,  it  was  the  committee's 
duty  to  receive  the  deposits,  but  they  allowed  the 
cashier  to  do  so,  and  the  court  held  that  the  deposit 
were  not  received  by  the  bankrupt  by  virtue  of 
his  office.  Here  400Z.  is  found  in  this  man's 
hands,  and  the  society  allows  this  to  go  on ;  they 
are,  therefore,  not  entitled  to  protection,  for  that 
to  entitle  them  to  protection  they  must  obey  the 
roles.  This  is  not  a  case  where  sect.  15,  sub-sect.  7, 
applies,  as  explained  by  Be  Miller ;  Ex  parte  The 
Official  Beceiver  (67  L.  T.  Rep.  N.  S.  601;  (1893) 
1  Q.  B.  327).  Here  the  moneys  were  not  in  his 
possession  by  virtue  of  his  office.  PWilliamb,  J. — 
Did  he  receive  them  by  virtue  of  his  office  P]  He 
would  rightly  receive  the  contributions  on  lodge 
nights.  In  Ex  parte  Bote  (6  Ves.  802)  Lord 
Eldon,  referring  to  sect.  15,  sub-sect.  7,  said  the 

S revision  was_  "  very  liberal,  and  perhJaps  more 
beral  than  just,  that  all  creditors,  nowever 
meritorious,  shall  be  sacrificed  to  the  demand  of 
a  friendly  societv."  It  is  not  enough  that  he 
should  hold  the  funds,  they  must  be  in  his  pos- 
session as  the  proper  officer  : 

Ez  parte  Orford,  1  De  G.  M.  &  G.  483; 
JEz  parte  Harrit,  1  De  G.  162. 

The  intention  is,  that  the  officer  who  gives  the 
bond  should  be  the  person  to  receive  and  hold 
money,  and  that  is  the  treasurer,  and  the  very 
fact  that  the  secretary  holds  the  moneys  here 
shows  that  he  did  not  hold  them  "  by  virtue  of 
his  office,"  and  that  being  so,  the  society  has  no 
preferential  claim. 

Tindal  Atkinson,  Q.C.  and  Bernard  Abraham$, 
for  the  trustees  of  the  society,  were  not  called 
upon. 

Williams,  J. — ^I  am  of  opinion  that  the  judg- 
ment of  the  learned  Ooimty  Court  judge  was 
correct.  I  do  not  understand  the  learned  judge 
to  have  decided  what  sum  was  properly  received 
by  the  bankrupt ;  that  he  leaves  open  for  further 
inquiry,  as  he  says  the  proof  for  7232.  6«.  2d.  (or 
such  sum  as  may  be  ascertained  if  necessary)  is 
to  be  admitted  as  a  claim  in  preference  to  any 
other  debts  or  claims.  It  was  admitted  that 
there  were  certain  sums  included  in  this  account 
which  were  properly  received  by  the  bank- 
rupt as  financial  secretaiy  to  the  society, 
and  if  any  money  was  once  properly  received  by 
the  officer  under  the  roles  of  the  '  society,  it 
becomes  money  in  his  hands  as  an  officer  of  the 
society  within  these  rules  until  he  has  paid  it 
over  to  the  treasurer  or  disposed  of  it  according 
to  the  rules  of  the  society,  and  sect.  15  of  the  Act 
of  1875  was  not  intended  to  alter  the  previous  Act 
of  18  &  19  Vict  c.  63.  I  think  that  moneys 
properly  received  by  an  officer  of  the  society  are 
just  aa  much  within  sect.  15  of  the  Act  of  1875 
as  they  would  have  been  within  18  &  19  Vict.  If 
this  is  not  so,  consider  what  the  result  must  be ; 
the  result  would  be  this,  that,  if  an  officer  received 
the  moneys  of  the  society  and  did  not  hand  them 
over  at  the  proper  moment,  inasmuch  as  he  would 
then  be  retaining  those  moneys  wrongfully,  those 
moneys  would  be  outside  this  section,  and  if  that 
meaning  is  given  to  the  section,  its  operation  is 
at  once  limited  to  practically  nothiag.  Of  course 
the  money  must  be  received  "by  virta6  of  his 
office,"  as  no  one  would  say  that,  if  tJie  society 


had  a  hall  porter  as  one  of  its  servants,  and  he 
received  moneys,  that  would  necessarily  be '  a 
receipt  by  him  aa  an  officer  of  the  society.  The 
County  Court  judge  has  found  that  sums  of 
money  were  received  by  the  secretary  virtvte  officii, 
and  I  entirely  agree  with  his  conclusion  in  fact 
The  intention  obviously  was,  with  regard  to 
certain  moneys,  and  doubtiess  with  regard  to 
contributions,  that  the  secretary  should  be  tiie 
officer  who  should  receive  them. 

Wbiqht,J.-I  agree.  Appeal  dUmi^ 

Solicitors  for  the  appellants,  Boweliffes,  fat* 
Jenhins,  Falmouth. 

Solicitors  for  the  respondents,  J.  A.  Bartrum, 
or  DobeU,  Truro. 


Tuesday,  May  1. 

(Before  Williaks  and  Kennedy,  JJ.) 

Be  Evelyn;  Ex  parte  The  Geneeal  Pubuc 

Works  and  Assets  Company,  (o) 
Bankruptcy — Sale  by  mortgagees  of  dehtoi't  pro- 
perty— When  court  wM  restrain  tale. 

An  undischarged  bankrupt  having  mortgaged  ki$ 
reversionary  interest  tn  certain  property  to  a 
company  to  secure  a  loan,  stibsequently  oeean« 
bankrupt  a  second  time,  and  the  company  offend 
for  sale  the  reversionary  interest,  subject  to  iht 
rights  of  the  trustee  and  the  creditors  under  the 
first  bankruptcy.  The  County  Court  judge,  on  tt« 
motion  of  the  official  receiver  as  tnutee  in  tke 
first  bankruptcy,  restrained  the  completion  of  Oie 
sale. 
Held  {on  appeal),  allowing  the  appeal,  thai  though 
the  Bankruptcy  Court  could  probably  prevent  » 
sale  which  would  interfere  with  the  due  adminit- 
tration  of  the  estate,  or  with  their  officer  in  the 
performance  of  his  duty,  especially  if  the  sale 
purported  to  be  of  the  same  property  which  the 
trustee  had  to  administer,  the  present  case  vxtt 
not  one  in  whieh  such  an  order  ought  to  bf 
made. 
This  was  an  appeal  from  the  decision  of  tiie 
judge  of  the  Kocnester  County  Court. 

In  1890  the  debtor  was  adjudicated  bankrupt 
and  a  trustee  was  appointed,  who  was  released  in 
1893.  On  the  3rd  May  1893  the  bankrupt  while 
still  undischarged,  gave  the  General  Public  'WorkB 
and  Assets  Company  Limited  a  charge  over  his 
reversionary  interest  under  the  will  of  Sir_G. 
Evelyn,  which  by  the  death  of  an  intervening 
interest  had  become  valuable,  in  certain  estates  in 
Durham  to  secure  a  sum  of  6002.  In  Oct  189S 
the  debtor  was  again  adjudicated  bankrupt  and 
on  the  9th  Jan.  1894  the  reversionary  interest  was 
offered  for  sale  by  the  mortgagees.  The  proper^ 
was  described  as  the  "  valuable  reversion  to  free- 
hold estates  and  mines  in  the  county  of  Darham. 
producing  about  45002.  per  annum ,"  and  conditionB 
of  the  conditions  of  sale  was  as  follows : 

In  the  year  1890  and  prerioos  to  sacoeeding  to  the 
immediate  Teversion  now  offered  for  sale,  the  geatlemiii 
through  whom  the  vendors'  title  is  derived  was  idjadi- 
cated  bankrupt.  Debts  believed  to  amonnt  to  an  aggregsto 
principal  smn  of  42181.  48.  2d.,  or  thereabouta,  van 
proved  in  this  bankruptcy,  from  which  the  bankrupt  liu 
not  been  discharged.  Unless  the  concurrence  of  the 
trustee  shall  have  been  obtained  before  the  day  of  ih» 

(a)  Beported  by  Waltrh B.  Tatu,  Esq.,  Barriiter-«t-Uv. 
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■ale,  of  which  notioe  shall  be  giTen,  the  property  is 
offered  for  sale  subject  to  the  rights  of  the  trostee  and 
the  oreditois  under  the  said  bankruptcy. 

The  property  was  sold,  and  the  official  receiTer, 
as  tmstee,  on  the  28th  Feb.  1894  applied  to  the 
County  Court  judge  of  Rochester  to  restrain  the 
completion  of  the  sale.  The  County  Court  judge 
granted  the  application,  and  the  mortgagees 
appealed.  The  grounds  of  appeal  were,  amongst 
others,  (1)  that  the  County  Court  had  no  juris- 
diction; (2)  that  an  undischarged  bankrupt  has 
power  to  create  on  the  interest  which  he  nas  in 
property  vested  in  the  tmstee  a  mortoaoe,  and  the 
mortgagee  has  a  right  to  dispose  oi  the  interest 
so  mortgaged,  and  an  injunction  cannot  be  granted 
restrainmg  him  from  so  doing. 

Herbert  Beed,  Q.C.  and  Muir  Maekentie  for  the 
appellants,  the  mortgagees. — The  court  had  no 

i'urisdiction  to  restrain  this  sale  even  outside  the 
bankruptcy  Court.  There  was  no  contractual 
relation  between  the  trustee  and  the  mortgagees, 
who  ai-e  mere  strangers.  Next,  the  Court  of 
Bankruptcy  cannot  restrain  this  sale,  for  an 
undischarged  bankrupt  has  a  right  to  deal  with 
what  is  his  own,  subject  to  the  rights  of  the 
trustee,  and  his  mortgagees  had  a  right  to  sell, 
subject,  of  course,  to  the  trustee's  rights.  This  is 
all  that  was  done  here.  The  trustee's  rights  are 
expressly  reserved  by  condition  6.  There  was  no 
attempt  to  sell  the  trustee's  property,  but  only  an 
interest  subject  to  it.  All  bankruptcy  does  is  to 
take  a  man's  property  for  his  debts,  and  no  more 
(Banks  v.  Scott,  5  Madd.  493,  501),  and  here  there 
'will  be  a  surplus.  A  bankrupt  has  left  in  him  a 
possibility  on  which  he  can  create  a  security  with 
power  of  sale — i.e..  the  right  to  the  reversion  after 
the  payment  in  full  of  the  creditors — and  this  the 
mortgagees  might  have  sold  privately.  The  case 
of  Ex  parte  Sheffield ;  Be  Atistin  (40  L.  T.  Eep. 
N.  S.  15 ;  10  Ch.  Div.  434),  only  turns  on  the  right 
of  the  assignee  of  the  reversion  to  interfere  with 
the  administration  of  the  estate.  There  can  be 
no  injury  done  to  the  creditors  in  the  first  bank- 
jmptcy  or  otherwise. 

LawBon  Walton,  Q.C.  and  Stephen  Lynch  for 
the  respondent. — The  learned  judge  was  right. 
The  effect  of  this  sale  was  to  injuriously  affect  the 
inteirests  of  the  trustee,  and  the  court  can  and  will 
interfere.  Condition  6  was  misleading.  The  pur- 
chaser was  not  told  of  the  second  ban^oiptcy,  but 
only  of  the  first,  and  the  purchaser  was  left  to 
infer  that  the  trustee  was  a  party  to  the  sale, 
whereas  he  had  no  notice  of  it,  and  yet  he  is  the 
owner  of  the  very  reversion  which  was  sold.  This 
amounts  almost  to  a  slander  of  the  real  owner's 
title,  and  this  court  will  restrain  it,  and  Uiis 
doctrine  is  not  confined  to  trade  interests  as 
in  Thomas  v.  Williams  (43  L.  T.  Rep.  N.  S.  91 ; 
14  Ch.  Div.  864).  Here  they  purport  to  sell  a 
"  Taloable  reversion,"  and  there  is  no  trace  of  any 
qnalification  until  you  come  to  condition  6.  Tlxe 
court  ought  to  interfere  to  protect  its  officer,  and 
the  learned  judge  was  therefore  quite  right. 

Beed,  Q.C.  in  i-eply. 

Williams,  J. — I  have  come  very  reluctantly  to 
the  conclusion  that  this  order  was  wrong,  and  that 
the  learned  judge  had  no  jurisdiction  to  make  it. 
I  wUl  first  of  all  deal  with  the  matter  as  if  there 
was  no  reservation  in  the  sixth  condition  of  the 
title  of  the  trustee.  I  will  assume  that  it  was 
merely  a  sale,  or  what  purported  to  be  a  sale,  of 


property  which  vested  in  the  trustee.    There  was 
no  contractual  relation  between  the  trustee  and 
those  persons  who  are  called  mortgagees;  they  are 
mere  strangers.    Under  these  circumstances,  even 
outside  the  Bankruptcy  Court,  there  would  be  no 
right  to  restrain  the  sale  in  the  circumstances  of 
this  case.    No  action  or  proceeding  had  been  com- 
menced by  the  trustee  against  these  mortgagees, 
though  whether  what  the  mortgagees  have  done 
would  afford  a  good  cause  of  action  by  the  tiustee 
against  the  mortgagees,  I  do  not  know,  for  no  such 
action  was  pending.    Then,  secondly,  if  this  case 
be  looked  at  with  regard  to  condition  6,  it  is  plain 
that  the  mortgagees  are  only  selling  subject  to 
the  trustee's  title,  and  therefore  under  these  cir- 
cumstances, whatever  possibility  there  might  have 
been  of   a  proceeding  being  taken  against  the 
mortgagees,  if  they  purported  to  sell  the  trustee's 
interest,  it  is  clear  in  the  present  case,  having 
regard  to  the  terms  of  condition  6,  they  did  not 
purport  to  sell  his  property,  but  only  an  interest 
subject  to  it,  so  that  no  action  lies  against  them 
by  the  trustee.    If  any  such  action  would  have 
been  possible,  I  should  have  said  that  a  bank- 
ruptcy court  was  not  the  proper  place  in  which  to 
commence  it,  or  to  try  and  enforce  these  rights ; 
but  Mr.  Reed  has  consented  that  the  rights  of  the 
parties  should  be  dealt  with  in  bai^uptcy,  an 
by  us,  and  that  is  treated  as  an  admission  of 
jurisdiction.    The  outcome  of  that  is  merely  that 
no  cause  of  action  arose  to  enable  the  trustee  to 
proceed  against  these  persons  for  having  purported 
to  sell  the  interest  which  they  purported  to  sell. 
This  does  not  put  an  end  to  the  matter,  because, 
even  though  no  action  lies  by  the  trustee  against 
the  mortgagees,  it  might  be  that  the  Court  of 
Bankruptcy  might  have  a  right  to  prevent  these 
jiersons  fi-om  interfering  with  its  officer  in  the 
performance  of  his  duty,  and  I  am  very  clear  that, 
if  this  was  such  an  interference  by  anyone  with 
its  officer  in  the  performance  of  his  duty,  the  court 
could  interfere  to  prevent  that    In  the  case  of 
Helmore  v.  Smith  (66  L.  T.  Rep.  N.  S.  72 ;  35  Oh. 
Div.  449),  which  was  a  case  where  there  was  a 
receiver  appointed  by  the  court — it  was  not  in 
bankruptcy,  it  was  in  the  course  of  an  action  in 
the  Chancery  Division — a  former  clerk  of  the  firm, 
the  partnership  in  which  was  being  dissolved,  sent 
round  a  circular  to  the  customers  of  the  firm, 
containing  an  unfair  statement  of  the  effect  of 
the  order  that  had  been  made  by  the  court,  and 
soliciting  their  custom  for  his  own  business.  That 
is,  as  I  understand  it,  that  Mr.  Smith,  the  defen- 
dant here,  tried  to  prejudice  the  sales  by  the 
receiver  in  this  business  by  urging  that  under  the 
order  of  the  court  the  receiver  had  no  right  to 
effect  these  sales,  and  under  these  circumstances 
Mr.  Smith  asked  the  old  customers  to  come  to 
him,  and  the  court  held  that  the  circular  was  a 
libel  on  the  business  carried  on  by  the  receiver 
and  manager  appointed  by  the  court,  and  that  as 
such  it  was  a  contempt  of  court,  and  they  made 
an  order  committing  Mr.   Smith  to  prison  for 
contempt,  unless  he  gave  an  undertaking  not  to 
continue  to  publish  the  libel  and  to  solicit  the 
customers  of  the  dissolving  partnership.    I  only 
cite  this  case  as  being  a  strong  example  showing 
how  far  the  court  will  go  if  it  finds  that  its  officer  is 
being  interfered  with  in  bis  duty.    That  case  does 
not,  however,  enable  us  to  uphold  the  decision  of  the 
County  Court  judge ;  the  application  to  him  was 
quite  different  from  the  application  in  Helmore  v. 
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Smith,  which  was  a  motion  for  contempt  for 
interference  with  an  officer.  I  aay  nothing  as  to 
whether  such  a  motion  would  he  sucoessf  lu  under 
the  circumstances  of  the  present  case.  All  I  do 
«aj  is,  that  the  present  motion,  and  the  order  made 
on  it  restraining  perpetually  these  gentlemen  from 
selling,  must  he  wrong.  It  may  he  that  the  court 
<x>nld  make  an  order  to  prevent  a  sale  hy  these 
persons  while  the  adminis&ation  was  still  pending, 
if  the  sale  would  interfere  with  the  due  adminis- 
tration of  the  estate  or  their  officer,  or,  at  all 
«Tent8,  in  a  case  where  the  sale  purported  to  be  of 
the  same  property  which  the  trustee  had  to 
administer,  and  of  the  same  interest.  That  was 
not  the  motion  before  the  learned  County  Court 
judge,  nor  was  the  property  sought  to  be  sold  the 
property  or  interest  in  property  which  the  trustee 
had  to  sell.  It  seems  to  me  that,  without  in  any 
way  saying  that  in  no  case  of  an  attempted  sale 
of  proper^  in  the  official  receiver's  hands  could 
the  court  interfere,  it  is  enough  to  say  that  in 
this  case  the  motion  was  wrong  in  form,  and  that 
the  learned  judge  had  no  power  to  make  the 
•order  for  a  perpetual  injunction.  Whatever  may 
be  the  circumstances  in  which  the  court  ought  to 
interfere  to  restrain  anyone  from  interfering  with 
the  official  receiver  in  tne  performance  of  his  duty, 
it  is  clear  that  the  case  of  a  person  claiming  under 
a  bankrupt  is  a  case  in  which  the  court  ought 
specially  to  interfere. 

Kennedy,  J. — I  agree  with  the  reasons  given  by 
Williams,  J.  for  the  reversal  of  the  decision  of  the 
learned  County  Court  judge,  and  I  also  desire  to 
«xpre88  my  feelings  of  reluctance  quite  as  strongly. 
There  might  be  cases  in  which  the  pltun  duty  of 
the  court  would  be  to  protect  the  official  receiver 
in  preventing  damage  to  the  estate  in  his  hands 
which  somebody  else  was  seeking  to  deal  with  as 
if  it  belonged  to  him,  but  the  arguments  of  the 
learned  counsel  have  satisfied  me  that,  however 
much  one  may  feel  that  there  are  some  pointe  in 
this  transaction  which  one  would  like  to  have 
Been  dealt  with  differently,  yet  they  are  right 
in  saying  in  this  case  that  the  County  Court  judge 
had  not  a  foundation  to  go  upon  in  making  the 
order  he  has  done  in  granting  the  injunction.  I 
am  bound  therefore  to  come  to  the  same  oon- 

«lumon  as  my  learned  brother.     ,         i     i?       j 
■'  Appeal  alunDed. 

Solicitors  for  the  appellante,  O.  8.  and  H. 
Brandon. 

Solicitors  for  the  resxxjndents,  Hadden-Wood- 
loard  and  Co.,  for  Richard  PraU,  of  Bochester. 


Thursday,  May  10. 
(Before  Williams,  J.) 
.Be  Lamb;  jEx  parte  The  Boabd  op  Teadb.(o) 
Bankruptcy — Selection  of  same  trustee  5y  creditors 
of  two  estates — Objection  by  Board  of  Trade — 
Notification  to  court — Oenerai  rule. 
The  creditors  of  two  estates,  each  of  which  claimed 
an   interest  in   a  certain   asset  known  as   the 
Maplin   Sands,  selected   the   same   man  to  he 
trustee  of  eeuih  estate.     The  selected  trustee  wa» 
himself  a  creditor  of  both  estates,  but  to  a  larger 
extent  of  one  than  of  the  other.      The  Board  of 
Trade  objected  to  the  trustee  on  the  ground  that 
he  could  not  act  with  impartiality,  and  at  the 

(o)  Beported;br  Waltib  B.  Yatks,  Esq.,  BurUter-at-Law. 


request  of  the  creditors  notified  their  objeetion  to 
the  court. 
Held,  that  though  as  a  general  rule  the  etmrt 
would  support  the  Board  of  Trade  when  it  oeer- 
rode  on  reasonable  grounds  the  wishes  <rf  the 
creditors  in  regard  to  the  selection  of  a  trustee, 
still,  having  regard  to  the  very  strong  expression  of 
opinion  hy  the  creditors  who  considered  that  the 
peculiar  nature  of  the  assets  and  the  neeeaiity 
for  unity  of  action  required  the  appoiniment 
of  this  particular  man  ae  trustee  of  both  estates, 
the  court  would  sanction  this  appoiTUment,  not- 
withstanding the  general  rule. 

This  was  a  notification  to  the  court  by  the  Board 
of  Trade,  at  the  request  of  creditors,  of  tbdr 
objection  to  the  appointment  of  J.  Gregson  as 
trustee  of  the  bankrupt's  estate. 

On  the  17th  Jan.  1894  the  debtor  was  adjudi- 
cated bankrupt,  and  on  the  31st  Jan.  J.  Gr^son 
was  appointed  trustee,  with  a  committee  of  inspec- 
tion. On  the  24th  Jan.  1894,  J.  Gregson  was 
appointed  trustee  of  the  estate  of  J.  Smerson. 
also  bankrupt.  In  the  statement  of  affairs  of 
Emerson's  estate,  J.  Gregson  appeared  as  a  partly 
secured  creditor  for  3086/.  168.  3d.,  the  security 
being  a  charge  on  the  Maplin  Sands,  in  Essex, 
and  he  put  in  a  proof  for  31322.  as  due  on  cert^un 
bill  transactions ;  in  the  statement  of  affairs  of 
Lamb's  estate,  J.  Gregson  appeared  as  a  creditor 
for  393i.  18g.  lOd.  The  chief  asset  claimed  by 
both  estates  was  a  share  in  the  Maplin  Sands,  in 
Essex.  The  Maplin  Sands  had  been  originally 
purchased  in  1881,  and  had  b6en  the  subject  of  an 
arbitration  between  the  Crown  and  other  personfi. 
One-third  of  this  property  had  prior  to  these 
bankruptoies  become  vested'  in  Col.  Moffat,  while 
the  remaining  two-thirds  were  claimed  by  the 
bankrupt  Greorge  Lamb,  but  the  bankrupt  John 
Emerson  claimed  one-third  of  Lamb's  share  under 
the  terms  of  a  letter  dated  the  1st  Feb.  1889.  The 
Board  of  Trade  in  their  report  said  that  in  the 
administration  of  the  two  estates  oonflictiiig 
claims  to  this  one- third  share  would  arise,  in  which 
it  will  be  the  duty  of  the  trustee  of  the  estate  of 
G.  Lamb  to  mtuntain  the  claim  of  that  estate 
while  it  will  also  be  the  duty  of  the  trustee  of 
Emerson's  estate  to  maintain  the  claim  of  that 
estate  to  this  one-third,  and  these  confiicting 
claims  may  have  to  be  decided  by  litigation ;  and 
that,  having  regard  both  to  the  proof  which  J. 
Gregson  h^  lodged  in  Emerson's  bankrupti^ 
and  the  security  he  stated  he  holds  on  the  one-thiid 
share,  it  would  be  to  his  advantage  to  TtmiTifiiiTi 
the  claim  of  Emerson  to  the  one-third  share  against 
that  of  G.  Lamb.  The  Board  of  Trade  therefore 
objected  to  the  appointment  of  Gregson  as 
trustee  of  the  estate  of  G.  Lamb,  on  the  ground 
that  his  connection  with  or  relation  to  Hat 
bankrupt  and  his  estate  made  it  difficult  for  him 
to  act  with  impartaality  in  the  interest  of  the 
creditors. 

On  the  28th  Feb.  1894  Gregson  was  invited  to 
withdraw  from  the  trusteeship  of  Lamb,  and  on 
his  declining  to  do  so  the  Board  of  Trade  for- 
mally objected  on  the  19th  March  to  his  appoint- 
ment, but  confirmed  his  appointment  on  the 
22nd  March  as  trustee  of  Emerson's  estate.  On 
the  8rd  April  a  majority  in  value  of  the  creditors 
of  George  Lamb  requested  the  Board  of  Trade 
to  notify  to  the  court  their  objection  to  bit 
appointment. 
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Ffiitch  and  othbbs  v.  Gombb  and  othbss. 

(Tbob. 

By  the  Bankruptcy  Act  1883,  sect.  21  (2), 
The  person  so  appointed  [as  tmstee]  ghall  giye  seonrity 
in  manner  prefsoribed  to  the  satisfaction  of  the  Board  of 
Trade,  and  the  board,  if  satisfied  with  the  secnrity,  shall 
certify  that  his  appointment  has  been  duly  made,  nnless 
they  object  to  the  appointment  on  the  ground  that  it  has 
not  been  made  in  g^>od  faith  by  a  majority  of  the  creditors 
voting,  or  that  the  person  appointed  is  not  fit  to  act  as 
trustee,  or  that  his  connection  with  or  relation  to  the 
bankrupt  or  his  estate  or  any  particular  creditor  makes 
it  difficult  for  him  to  act  with  impartiality  in  the  interests 
of  the  creditors  generally :  (3)  Provided  that  where  the 
board  make  any  such  objection  they  shall,  if  so  requested 
by  a  majority  in  yalae  of  the  creditors,  notify  the  objec- 
tion to  tiie  High  Court,  and  thereupon  the  High  Court 
may  decide  on  its  validity. 

Sir  John  Bigby,  Q.O.  (A.-G.)  and  Muir  Mac 
Jcentie  for  the  Board  of  Trade. — The  Board  of 
Trade  object  to  the  appointment  of  Gre^n  as 
tmstee  of  Lamb's  estate,  as  it  is  impossible  for 
him  to  act  under  .the  circumstances  with  impar- 
tiality. There  are  serious  competing  claims  to  be 
decided  upon,  and  though  no  doubt  he  may  not 
have  to  decide  them  all,  still  some  of  his  functions 
are  judicial,  and  he  must  at  least  hold  an  impartial 
hand.  The  Board  of  Trade  think  that  there 
should  be  a  separate  trustee  for  each  estate,  but 
if  there  is  to  be  only  one  trustee,  then  Gregson's 
interest  is  such  that  it  is  undesirable  that  he 
should  be  that  one.  There  is  no  doubt  that  a 
majority  in  value  of  the  creditors  are  in  favour  of 
his  appointment,  but  that  is  always  used  as  an 
argument,  and  it  is  just  in  these  cases  the  board 
must  interfere.  The  real  question  is,  "  Will  it  be 
difficult  for  him  to  act  with  impartiality  P"  and 
this  is  certainly  the  case  here,  for  that  as  trustee 
of  one  estate  he  is  a  claimant  against  the  other. 

Reed,  Q.O.  {Carrington  with  him). — This  trustee 
is  the  choice  of  the  creditors,  and  his  appointment 
ought  to  be  upheld.  A  creditor  can  always  be 
appointed  a  trustee,  and  this  man  is  the  one  person 
who  knows  all  about  this  property  and  the  various 
claims  made  to  it.  The  creditors  think  that  it  is 
only  by  uniting  the  two  interests  that  the  property 
can  be  propeny  realised.  The  court  can  always 
deal  with  any  decision  of  the  trustee,  and  set  him 
right  if  wrong,  so  that  no  difficulty  can  arise. 

Mackenzie  in  reply. — It  is  no  answer  to  say 
that  the  court  can  always  set  the  trustee  right  u 
wrong  : 

Re  Martin,  21  Q.  B.  Div.  29,  34 ;  58  L.  T.  Bep. 
N.  S.  889. 

Williams,  J. — Sx)eaking  generally,  I  think  that 
having  regard  to  the  very  difficult  ^scretion  that 
the  Board  of  Trade  has  to  exercise  with  regard  to 
this  matter,  I  mean  in  regard  to  superseding  the 
choice  made  by  the  creditors  of  a  trustee,  the 
court  ought  to  support  the  Board  of  Trade  if 
the  objection  is  one  which  can  reasonably  be 
supported,  and  in  this  case  I  am  not  at  all  pre- 
pared to  say  that  the  objection  ca];mot  be  reason- 
ably supported,  as  no  doubt  in  point  of  form 
Gte^son  has  an  interest,  as  being  one  of  the 
creditors  of  Emerson's  estate,  which  might 
conflict  with  his  duty  when  having  to  consider 
whether  Emerson's  estate  had  a  proper  claim  to 
one-third  of  the  assets  of  Lamb's  estate.  In  the 
face  of  that  I  could  not  say  that  the  discretion 
exercised  by  the  Board  of  Trade  was  unreason- 
able, but  in  spite  of  that  and  of  the  general  rule 
1  hare  juat  laid  down  I  think  I  ought  not  to 


support  the  objection  of  the  Board  of  Trade. 
The  objection  is  twofold ;  in  the  first  place  it  was 
said  that  nobody  ought  to  be  tmstee  of  two  estates 
between  which  conflicting  claims  may  arise.  Now  if 
the  proposition  is  put  in  that  way  it  goes  too  far ; 
the  Bankruptcy  Act  and  practice  recognise  that 
that  is  not  so.  Every  time  you  have  joint  adjudi- 
cations between  partners  and  separate  distributions 
of  joint  and  separate  assets,  questions  will  arise 
between  these  two  estates,  and  I  have  never  heard 
it  said  that  the  trustee  in  bankruptcy  was  not 
competent  to  deal  with  these  questions.  I  do  not 
say  that  it  may  never  be  a  good  objection  that 
questions  may  arise,  but  I  think  that  in  this  par- 
ticular case  it  should  be  borne  in  mind  that  no 
questions  of  this  kind  are  likely  to  arise.  There 
is  one  question  of  tiUe  as  to  which  the  personal 
interference  of  the  trustee  would  have  hardly  any 
bearing.  The  further  objection  is,  that  not  only 
have  the  creditors  appointed  the  same  trustee  to 
look  after  two  estates  with  conflicting  interests, 
but  that  trustee  has  a  greater  interest  in  the 
success  of  one  estate  than  of  the  other.  What  i» 
said  on  the  other  side  P  First,  there  is  the 
very  strong  expression  of  opinionof  the  creditors 
of  both  estates,  and  they  say  that,  having  regard  to 
the  nature  of  the  property,  they  think  it  of  para- 
mount importance  that  one  gentleman  should 
represent  both  of  them.  I  do  not  know  whether 
they  meant  to  say  they  have  a  common  interest 
against  a  Government  Office,  but  they  do  say  that 
unity  is  essential,  and  that  is  just  the  thing  that 
I  must  take  into  consideration.  There  is  great 
force  in  the  observation  that  this  is  a  very  peculiar 
estate ;  it  is  a  large  waste  of  land,  and  if  it  has  a. 
value  it  is  a  large  value ;  but  all  depends  upon  the 
negotiations  between  the  creditors  and  the  War 
Office,  and  it  is  said  that  these  negotiations  cannot 
be  carried  on  successfully  unless  with  the  con- 
currence of  the  mortgagees,  and  Gregson's 
position  will  make  him  a  persona  grata  to  aU.  It 
is  of  the  utmost  importance,  having  regard  to  the 
nature  of  the  property,  that  there  should  be  unity. 
Notwithstanding  the  general  rule,  I  do  not  think 
I  ought  to  maintain  this  objection. 

Solicitor  for  the  Board  of  Trade,  The  Solicitor 
to  the  Board  of  Trade. 

Solicitors  for  the  creditors,  W.  Rawlins, 


PEOBATE,  DIVOECE,  AND  ADMIEALTT 

DIVISION. 

PEOBATE  BUSINESS. 

Fd>.  1,  26,  27,  and  March  12. 

(Before  the  Pbebident  (Sir  F.  H.  Jeune.) 

Ffinch  and  othebs  v.  Oombb  and  othebb.  (a> 

WUl — Paper  patted  over  legacies  and  names  of 
Ugatees—WUls  Act  (1  VuA.  c.  26),  «.  21— Writing 
on  wiU  "apparent" — Proftote  of  toriting  as 
deciphered  ty  experts. 

When  pieces  of  paper  or  other  substance  are  pasted 
over  a  taiU  by  a  testator,  the  court  is  at  liberty  t» 
ascertain  what  is  xoritten  underneath  the  super- 
imposed paper  or  other  substance  by  focussing 
sunlight  upon  the  ha,c1c  of  the  partietuar  portion 
of  the  wiU  in  question  by  means  of  a  framework 
of  brown  paper,  carMoard,  or  other  opaque 
substance,  and  by  drawing  down  the  blinds  of 
the  room. 

(a}Baported  byH-DUBLar  aaAUBBOOK,  Esq.,  Builster-at-La»« 
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FfINCH  and  OTHEB8  «.  COMBB  AND  0THEB8. 


[Pbob. 


This  was  a  euit  to  amend  the  probate  of  a  wilt 
by  includinf^  therein  certain  words  which  had 
been  pasted  over  by  the  testator  with  slips  of 
paper. 

On  the  dose  of  the  evidence,  it  was  agreed  that 
the  President  should  nominate  an  expert  to 
examine  the  will.  The  instructions  to  the  expert 
(Mr.  Scargill-Blrd)  and  the  results  of  his  investi- 
gation, together  with  all  other  material  facts, 
appear  in  tne  judgment. 

Sir  W.  Phillimore  and  Searle,  for  the  plaintiffs, 
referred  to  the  decision  of  Sir  James  Hannen  : 

In  the  Ooodn  of  Horsford,  31  L.  T.  Eep.  N.  S.  553  ; 
L.  Bep.  3  P.  &  D.  211. 

There  is  nothing  in  the  report  to  show  that  more 
was  done  than  to  pick  up  tne  documents  and  look 
at  them.  There  is  nothing  to  prove  that  any 
evidence  was  at  that  time  before  the  court  to 
show  whether  the  wiiting  underneath  the  pieces 
of  paper  could  be  read  or  not.  The  question  of 
estoppel  has  been  raised  since  the  case  was  last 
before  the  court,  but  is  now  abandoned.  They 
referred  to 

In  the  Ooods  of  Ibbetaon,  2  Curt.  337  i 

In  the  Ooodn  of  Bearan,  2  Cart.  369 ; 

Jn  the  Ooods  of  Rippin,  3  Cnrt  121 ; 

Tawnley  v.  Watson,  3  Curt.  761 ; 

Luahington  v.  Onslow,  6  Notes  of  Cu.  183; 

In  the  Ooods  of  James,  1  Sw.  &  Tr.  238  ; 

In  the  Ooode  of  Barrit,  2  L.  T.  Bep.  N.  S.  118  ;  1 
Sw.  &  Tr.  536  ; 

In  the  Ooods  of  Maccdbe,  29  L.  T.  Bep.  N.  S.  250 ; 
L.  Eep.  3  P.  &  D.  94. 

It  is  very  difficult  to  reconcile  the  last-named  case 
with  the  later  decision  upon  the  present  will : 

J»  the  Ooods  of  Horsford  {ubi  mp.), 
Cheete  v.  Lovejoy  (37  L.  T.  Rep.  N.  S.  295 ;  2 
P.  Div.  251)  was  also  referred  to. 

The  Fbesident. — ^I  entirely  protest  against  the 
notion  that  the  physical  eyes  of  the  judge  are  to 
be  the  test. 

Deane,  for  Mrs.    Horsford   Davies   and    her 

husband,  who  had  petitioned  the  Chancery  Divi- 
sion  for  a  declaration  that  she  was  entitled  to  the 
fee  simple. — "  Apparent,"  according  to  Sir  James 
Hannen's  view  in  this  very  case,  means 
apparent  on  the  face,  that  is,  what  can  be 
seen  by  ordinary  inspection — not  what  can  be 
read  by  the  aid  of  instruments  and  other  artificial 
means.  It  is  clear  from  the  judgment  In  the 
Goods  of  Horsford  (31  L.  T.  Rep.  N.  S.  553;  L. 
Rep.  3  P.  &  D.  211)  that  the  court  may  not 
remove  the  pieces  of  paper.  The  court  must  look 
at  what  is  on  the  face  of  the  document,  and  can- 
not go  behind  it.  But,  if  the  court  is  entitled  to 
look  at  the  back  of  the  paper  in  order  to  decipher 
the  writing,  no  artificial  means  may  be  employed. 
If  other  means  might  be  need,  why  should  not  the 
court  erase  or  remove  the  pieces  of  paper  ?  [The 
Peesidbnt. — Tou  may  use  magnifying  glasses.] 
If  there  were  an  erasure  of  something  written  on 
the  face  of  the  document,  glasses  might  be  used  to 
discover  what  the  word  originally  was.  If  a  man 
takes  such  pains  as  this  to  obliterate  what  was  on 
the  will,  then,  if  you  can  no  longer  read  what  was 
appai-ent  on  the  face  of  the  will,  the  court  must 
not  seek  to  read  it  by  evidence  aliunde.  It  is 
for  the  court  to  say  what  is  the  meaning  of  the 
word  "  face  "  as  indicated  by  Sir  James  Hannen, 
and  what  is  the  meaning  of  the  word  "  apparent " 


in  sect.  21  of  the  Wills  Act.  If  a  paper  is  held  up 
to  the  light,  that  is  not  looking  at  the  "  face  "  but 
at  the  body  of  the  document.  In  some  cas^  of 
dependent  relative  revocation,  the  conrt  has  no 
doubt  sought  evidence  aliunde.  It  is  reasonable 
to  suppose  that  all  the  passages  were  obliterated 
at  the  same  time,  because  they  all  relate  to  the 
same  beneficiaries,  and  wei-e  pasted  over  with  the 
object  of  cutting  out  those  beneficiaries.  This  is 
not  a  case  of  dependent  relative  revocation : 

In  the  Qooda  of  Horeford  (ubi  «up.). 
[The  Pbesident. — ^I  do  not  think  that  by  the 
word  "  inspection "  Sir  James  Hannen  meant  to 
exclude  "  transpection."]  The  judgment  in  that 
case  is  binding  on  this  conrt.  The  case  of  Cheete 
V.  Lovejoy  (ubi  sup.)  does  not  apply. 

Priestley  for  the  legal  personal  representative 
of  Sir  Robert  Marsh  Horsford,  the  executor  of  the 
will. — The  court  must  regard  the  document  in  the 
state  in  which  it  was  left  by  the  testator.  The 
words  of  the  Act  contain  an  ambiguity,  and  it  is 
then  within  the  province  of  the  court  to  see  what 
was  the  intention  of  the  deceased  to  that  extent 
merely.  The  testator  undoubtedly  looked  at  the 
paper  as  it  lay  in  front  of  him  in  the  ordinaiy  way 
on  a  table.  The  conrt  should  look  at  the  docu- 
ment from  the  testator's  point  of  view,  when  he 
had  completed  the  pasting  over.  If  the  testator 
had  held  it  up  to  the  light,lie  must  have  seen  that 
there  were  words  still  legible  underneath  the 
pieces  of  paper  he  had  pasted  on  the  parts  of  the 
wiU.. 

Upjohn  and  R.  Rowlands,  on  behalf  of  one  of 
the  next  of  kin,  opposed  the  amendment  of  the 
probate. 

Phillimore,  in  reply. — No  part  of  a  will  can  be 
revoked  except  by  the^  animus  accompanied  by  an 
act  of  destruction :  Wills  Act  (1  Vict.  c.  26.  s.  20). 
That  section  and  the  following  section  are  in  pari 
viaterid,  and  the  court  cannot  apply  a  differrait 
canon  to  the  two  sections.  "  On  the  face  "  is  a 
metaphysical  expression  which  the  other  side  seek 
to  use  physically,  and  to  tack  on  to  the  word 
"  apparent "  in  sect.  21  of  the  Wills  Act.  Drawing 
down  partially  the  blinds  of  a  room  is  only  the 
same  thing  as  having  a  very  small  window.  lfo» 
constat  that  if  one  had  a  sufficiently  small  window 
and  looked  at  this  document,  one  might  not  be 
able  to  read  the  words.  The  whole  object  of  the 
section  of  the  Wills  Act  is  to  see  that  a  testa- 
mentary document  is  testamentarily  revoked  If 
this  pasting  over  were  allowed  to  prevail,  a  tes- 
tator might  make  a  new  will  or  oequest  every 
day  by  pasting  on  and  taking  off  pieces  of  paper. 
Even  little  alterations  with  a  pen  must  he  made 
testamentarily.  Sir  James  Hannen  quoted  Sir 
H.  Jenner  Fust  with  approval,  and  had  no  inten- 
tion of  departing  from  what  that  learned  judge 
had  laid  down,  or  of  disagreeing  with  the  passage 
in  Williams  on  Executors  whicn  are  apphcable  to 


this  case. 


Cur.  adv.  mtt. 


The  Pbesident. — The  question  in  this  case, 
which  relates  to  the  will  of  Captain  Horsford. 
made  on  the  let  April  1868,  is  whether  four 
passages  in  that  will,  over  which  pieces  of  paper 
were  pasted  subsequent  to  its  execution,  are  to 
be  admitted  to  probate.  On  the  last  three  of 
these  pieces  of  paper  additions  to  the  will  are 
written,  no  such  writing  appearing  on  the  first  of 
them.     Captain  Horsford  also  executed  a  codidL 
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of  the  29Ui  July  1874,  in  -which,  one  passage  was 
covered  bj  a  piece  of  paper  pasted  on  it,  an  addi- 
tion to  the  codicil  being  written  on  such  piece  of 
paper.  At  the  end  of  1874  the  case  of  this  will 
and  codicil  came  before  Sir  James  Hannen,  and 
is  reported  in  31  L.  T.  Rep.  N.  S.  553 ;  L.  Rep.  3 
P  &  D.  211.  Sir  James  Hannen  decided  that  pro- 
bate should  be  granted  of  the  -#111  with  the 
passages  covered  up,  in  blank ;  but,  with  regard  to 
the  codicil,  he  held  that,  applying  the  doctrine  of 
dependent  relative  revocation,  the  piece  of  paper 
.  pasted  on  might  be  removed  and  the  words  so 
disclosed  admitted  to  form  part  of  the  codicil. 
The  parties  who  are  now  applying  to  me  were  not 
parties  to  the  proceedings  in  1874,  and  it  is 
admitted  that  they  are  at  liberty  to  ask  me,  as 
they  do,  to  admit  the  concealed  -words  to  probate. 
I  think,  therefore,  that  I  have  no  right  to  con- 
sider myself  bound  by  the  above  decision  of  the 
late  President  so  far  as  it  turned  on  a  (question  of 
fact.  By  any  decision  of  his  on  a  question  of  law 
(^ven  in  this  case  I  am,  of  course,  oound,  esactly 
as  if  it  had  been  given  in  any  other  case.  The 
question  whether  the  doctrine  of  dependent 
relative  revocation  ought  not  to  be  applied  to  the 
concealed  passages  in  the  will,  as  -well  as  to  the 
concealed  passage  in  the  codicil,  was  suggested, 
though  not  pressed  before  me.  Sir  James  Hannen 
decided  that  this  doctrine  could  not  be  invoked 
•with  regard  to  the  will,  though  it  could  with 
r^ard  to  the  codicil ;  but  whether  it  can  or  not 
seems  to  me,  in  the  main,  though  not  entirely, 
because  construction  is  involved,  to  be  a  question 
of  fact  rather  than  of  law,  depending  on  the  point 
-whether  the  testator  intended  by  pasting  sbps  of 
paper  over  passages  in  his  -wiU  to  revoke  those 
passages  absolutely,  or,  in  order  to  substitute 
others  for  them.  If  it  were  necessary  to  decide 
this  matter  again,  I  should  not  differ  from  Sir 
James  Hannen's  decision  ;  but  in  the  view  which 
I  take  of  the  case  it  is  not  necessary.  What  I 
propose  to  consider  is  whether  the  words  con- 
cealed by  the  pieces  of  paper  are  not  "  apparent  " 
-within  the  21  st  section  of  me  Wills  Act.  The  facts 
as  to  the  legibility  of  the  concealed  words  are  now 
dear,  and  it  is  the  investigation  of  these  facts  and 
-the  result  of  such  investigation  that  constitute 
■the  difference  between  the  case  presented  to  me 
and  that  which  was  before  Sir  James  Hannen. 
Expert  evidence  was  called  before  me  on  each  side 
to  prove  by  what  means,  and  how  much  of.  the 
concealed  passages  can  be  read.  That  evidence 
-was  not  altogether  in  agreement,  though  it  pre- 
sented no  great  differances.  At  the  request  of  the 
parties,  therefore,  I  obtained  a  report  from  an 
independent  source ;  and  I  was  fortunate  enough  to 
secure  the  assistance,  for  which  I  am  greatly 
indebted,  of  Mr.  Scai-giU-Bird,  the  Assistant 
Keeper  of  the  Public  Records.  His  report,  I 
think,  places  the  facte  beyond  doubt,  and  I  accept 
it  as  my  finding.  He  says  :  "  1.  When  the  docu- 
ment is  simplv  held  up  in  the  air  against  the 
light,  the  writing  underneath  the  slips  is  visible 
but  not  legible.  2.  When  the  document  is  held 
against  a  pane  of  the  window  a  few  words  can  be 
made  out,  but  not  sufficient  to  convey  an  intelli- 
gible meaning.  3.  When  the  document  is  held 
against  a  pane  of  the  window,  and  the  light  is 
concentrated  on  the  passage  to  be  read  by  sur- 
rounding it  with  cardboard,  or  a  similarly  opaque 
nuiterial,  the  whole  of  the  concealed  portion  may 
.be  read  -with  the  exception  o^  two  or  three  words. 


4.  When,  in  addition  to  the  conditions  defined 
(No.  3),  the  room  is  darkened  by  drawing  down 
the  blinds,  the  legibili^  of  the  passage  in  ques- 
tion is  not  materially  affected.  I  used  no  magnify- 
ing glasses  or  other  artificial  aids  to  sight,  as  I 
did  not  need  them."  I  find  also  that  the  words 
in  question  are  not  more  lenble  now  than  at  any 
previous  period.  Now,  am  I  at  liberty  to  grant 
probate  of  the  words  which  Mr.  Scargill-Bird  has 
read  ?  The  question,  I  think,  turns  upon  sect.  21 
of  the  Wills  Act,  as  explained  by  the  authorities. 
The  20th  section  of  the  Wills  Act  provides  that 
a  will  or  codicil  or  any  paxt  thereof  may  be 
revoked  by  its  being  burnt,  torn,  or  otherwise 
destroyed,  with  the  intention  of  revoking  the 
same.  Under  this  provision  it  is  clear  that  even 
a  partial  destruction,  if  the  intention  of  the 
testator  to  revoke  be  shown,  would  be  effectual  to 
work  a  revocation.  The  21st  section  deals  -with 
obliterations,  interlineations,  or  other  alterations 
in  the  will  made  after  the  execution  thereof.  It 
might  have  been  supposed  that  the  Legislature 
would  have  provided  that  if  it  was  clear  that  by 
such  alteration  tbe  testator  intended  to  bring 
about  a  partial  revocation  of  his  will,  his  inten- 
tion should  be  carried  out  by  his  act  of  altei-a- 
tion.  But  that  is  not  the  provision  which  the 
Legislature  has  made.  It  is  enacted  that  such 
alteration,  whatever  the  intention  of  the  testator 
in  making  it,  shall  be  effectual  only  if  the  words 
or  effect  of  the  -will  before  alteration  be  not 
apparent,  and  shall  be  wholly  ineffectual  if  such 
words  or  effect  be  not  apparent.  If,  then,  the  words 
before  alteration  are  apparent,  they  must  be  taken 
to  form  part  of  the  testamentary  disposition ;  but 
if  they  are  not  apparent,  no  extrinsic  evidence 
can  be  admitted  to  show  what  in  fact  they  were. 
The  difficulty  in  the  present,  and  in  several  cases 
wl.ich  have  been  decided,  is.  What  is  the  meaning 
of  the  word  "  apparent "  within  this  section  P  No 
case  exactly  bke  the  present  appears  hitherto 
to  have  arisen.  But  there  are  several  cases  which, 
dealing  -with  erasures  and  alterations  made  of, 
or  over,  words  in  a  testamentary  document,  show 
in  what  cases  words  so  obscured  are  considered  to 
be  "  apparent,"  and  by  what  m^ans  they  may  be 
made  eo  "  apparent."  The  first  of  these  cases  was 
that  of  In  the  Goods  of  Sir  Charles  Ibbetson 
(reported  in  2  Curt.  337),  decided  in  1839.  In  that 
case  Sir  Herbert  Jenner  Fust  said,  "  The  altera- 
tions and  erasures  should  be  carefully  examined 
by  persons  accustomed  to  inspect  writings,  in 
order  to  ascertain  how  the  -will  originally  stood. 
Possibly,  -with  the  use  of  a  glass,  that  may  be 
discovered,  but  I  am  quite  unable  to  make  it  out." 
In  that  case,  as  it  turned  out,  it  could  not  be  dis- 
covered what  the  parte  obscured  originally  were. 
In  the  case  of  In  the  Goods  of  James  Beavan 
(2  Curt.  369),  decided  by  the  same  learned  judge 
in  the  following  year,  a  word  had  been  altered, 
but  in  such  a  way  that  the  original  word 
remained,  beyond  question,  apparent.  In  that' 
case  probate  was  granted  -with  the  original  word. 
A  more  important  case  is  that  of  Tovmley  v. 
Watson  (3  Curt.  761),  decided  in  1844.  In  that, 
case  the  question  dealt  -with  by  the  learned  judge 
was  whether  the  words  in  question  must  be  them- 
selves "apparent,"  or  whether  they  may  be  proved 
by  exti-insic  evidence.  The  learned  judge  said, 
referring  to  the  2l8t  section  of  the  WiUs  Act: 
"  What,  then,  is  the  interpretation  to  be  put  on 
this  section,  when  either  words  in  a  -will  or  the 
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effect  of  wordn  aj«  bo  effectaallT  efbced  or 
obliterated  as  not  to  be  apparent  P  Now,  I  think 
the  primd  facie  construction  must  be  '  apparent 
on  the  face  of  the  instrument  itself,'  and  not  that 
suggested  in  argument,  namely,  '  capable  of  being 
ma^e  apparent '  by  extrinsic  evidence.  What  is 
an  obliteration  P  Is  it  not  by  some  means  covering 
over  words  originally  written  so  as  to  render  them 
no  longer  legible  P  I  cannot  understand  if  the 
Legislature  really  intended  that  extrinsic  evidence 
ehould  be  admitted  why  a  few  more  words  were 
not  added  which  would  have  freed  the  section 
from  all  doubt — for  instance,  why  it  was  not  thus 
penned :  '  TJnless  the  words  should  be  capable  of 
being  made  apparent.'  There  may  be  instances ; 
and  there  may  be  inconveniences — I  do  not  say 
that  there  are — in  the  construction  I  am  putting 
on  the  section ;  but  I  think  it  impossible  to  read 
the  words  and  not  say  it  was  the  intention  of  the 
Legislature  that  if  a  testator  shall  take  such  pains 
to  obliterate  certain  passages  in  his  will,  and  shall 
so  effectually  accomplish  his  purpose  that  those 
passages  cannot  be  made  out  on  the  face  of  the 
instrument  itself,  it  shall  be  a  i-evocation  as 
good  and  valid  as  if  done  according  to  the  stricter 
forms  mentioned  in  the  Act  of  Fai^ment."  The 
case  of  Lushington  t.  Ondow  (6  Notes  of  Gas. 
183),  decided  also  by  Sir  Herbert  Jenner  Fust  in 
1848,  shows,  as  it  appears  to  me,  that  in  the  view 
of  that  learned  judge  resort  might  be  had  both  to 
the  aid  of  experts  and  to  the  assistance  of  magni- 
fying glasses  for  the  purpose  of  deciphering 
ooliterated  words.  In  that  case  the  learned  judge 
allowed  erased  words  to  form  part  of  the  probate, 
^though  it  must,  I  think,  be  clear  to  every  one  who 
looks  at  the  original  will  in  that  case,  that  nothing 
but  the  assistance  of  a  very  skilful  expert,  and,  I 
should  say,  also  of  a  powerful  magnifying  glass, 
could  possibly  have  discovered  what  the  original 
words  were.  The  only  other  case  which  I  think 
it  necessary  to  mention  before  that  of  the  present 
will  is  the  case  of  In  the  Ooodt  ofMaccabe  (29  L.  T. 
.Bep.  N.  S.  250;  L.  Rep.  3  P.  &  D.  94),  decided 
by  Sir  James  Ebnnen.  I  do  not  think  that  in 
that  case  Sir  James  Hannen  expressed  any  diffe- 
rent view  as  to  t^e  means  allowable  to  be  resorted 
to  for  the  purpose  of  deciphering  erased  words 
from  that  previouslv  expressed  by  Sir  Herbert 
Jenner  Fust,  or  subsequently  expressed  by  him- 
self. It  is  true  that  he  says:  "It  is  stated  by 
JIfeasrs.  Ghabot  and  Netherclift  that  they  can, 
with  the  assistance  of  a  magnifying  glass,  read 
these  words  beneath  those  which  are  substituted.  I 
have  myself  carefully  examined  the  will  with  the 
jiid  of  a  powerful  glass,  and  I  am  unable  to  discover 
what  these  gentlemen  say  that  they  see.  If  this 
were  the  case  of  a  simple  obliteration  I  should  not 
be  able  to  act  upon  the  evidence  of  those  experts, 
for  the  Statute  of  Wills  gives  no  effect  to  oblite- 
rations, except  BO  far  as  the  original  words  shall 
not  be  apparent."  In  that  case  Sir  James  Hannen 
admitted  to  probate  the  words  suggested  by  the 
experte,  accepting  extrinaio  evi&nce,  on  the 
doctrine  of  dependent  relative  revocation,  and 
giving  weight  to  the  opinion  of  the  experts  only 
OS  being  consistent  with  the  other  evidence.  But 
I  think  that  Sir  James  Hannen  did  not  intend  to 
say  that  the  aid  of  experte  and  magnifying  glasses 
might  not  be  resorted  to  in  order  to  determine 
if  words  were  apparent,  but  only  that  in  that  par- 
ticular case  he  was  not  satisfied  with  the  opinion 
of  the  experts  that  the  words  could  in  fact  be  read 


by  any  means.  Having  looked  at  the  will  in 
question,  it  seems  to  me  clear  that  no  tribunal 
could  be  satisfied  that  the  words  wei-e,  in  fact 
apparent,  even  though  experte  professed  to  be  able 
to  read  them.  In  the  case  of  the  present  will, 
decided  a  few  months  after  that  last  mentioned. 
Sir  J.  Hannen  quoted  with  approval  a  passage  in 
Williams  onCxecutors  (6th  edit.  139)  referring  to 
the  means  for  deciphering  allowed  by  Sir  Herbeit 
Jenner  Fust,  but  decided  that,  as  chemical  agents 
had  not,  in  practice,  been  resorted  to  in  order  to 
remove  ink  marks,  so  a  piece  of  paper  pasted  en 
.  a  testementery  document  could  not  be  removed. 
The  result  of  the  authorities,  therefore,  appears  to 
be  that  the  words  beneath  obliterations,  erasores, 
or  alterations  on  a  testamentery  document  are 
"  apparent "  within  the  meaning  of  the  Wills  Act 
if  experte  using  glasses,  when  necessary,  can 
decipher  them  and  satisfy  the  court  that  they  had 
done  BO,  but  that  it  is  not  allowable  to  resort  to  any 
physicaJ  interference  with  the  document  so  as  to 
render  clearer  what  may  have  been  written  upoD 
it.  For  the  purposes  <j  this  case.  I  must  hold  that 
a  pasting  over  a  piece  of  paper  is  an  obliteiation 
within  the  meaning  of  the  Act.  It  is  not,  perhaps, 
an  exact  use  of  the  word  according  to  ordinaiy 
parlance,  where,  as  in  the  case  of  this  codicil,  and 
no  doubt  in  regard  to  this  will,  the  piece  of  paper 
could  with  perfect  ease  be  removed,  leaving  the 
document  intact.  Parte  of  a  document  sealed  up 
under  an  order  for  discovery  can  hardly  be  said 
to  be  obliterated.  A  picture  would  be  said  to  be 
concealed  rather  than  obliterated  if  a  curtain 
is  drawn  before  it,  or  a  letter  if  placed  in  sn 
envelope.  If  the  pasting  on  of  pieces  of  paper 
in  the  case  of  a  will  were  not  on  obliteration 
within  the  meaning  of  the  Act,  then  all  difficulty 
would  be  obviated  by  the  vei-y  simple  process  of 
their  removal.  But  I  cannot  hold  that  they  did 
not  constitute  such  an  obliteration.  In  the 
original  sense  of  the  Latin  word  from  wfaich 
obhteration  is  derived  (in  Focciolati  obliterare  is 
defined  aliquid  Uteris  euperducere),  a  placing  of  a 
piece  of  pai)er  over  writing  would  be  an  oblitera- 
tion ;  and  undoubtedly  Sir  James  Hannen  has  so 
held  with  r^ard  to  this  wUl.  In  the  present  case 
I  am  satisfi^  that  the  words  in  question  may  be 
read  by  an  expert  by  the  means  only  of  placing  an 
opaque  substance,  such  as  a  piece  of  brown  paper, 
ix>und  the  passages  in  question,  when  the  page  is 
held  against  a  window-pane.  These  means  appear 
to  me  to  fall  well  within  those  permitted  by  the 
authorities  I  have  mentioned.  U  it  is  permisdUe 
to  use  a  magnifying  glass,  I  presume  of  any 
strength,  and  with  or  without  the  additional 
emplojrnient  of  a  lens,  by  which  the  li^it  upon 
the  object  might  be  concentrated — which  ore  all 
artificial  means — d  fortiori,  as  it  seems  to  me,  is  it 
allowable  to  place  a  piece  of  brown  paper  round 
on  object  on  which  it  is  desired  to  disoem  writing. 
That  is  not '  to  resort  to  artificial  means  at  aU- 
The  rays  from  the  object  are  not  d^ected,  and 
there  is  no  concentration  of  light  upon  it.  All 
that  is  done  is  to  exclude  supei^uoua  light,  and 
the  action  of  thus  using  a  piece  of  paper  appean 
to  me  not  to  differ  in  principle  from  the  action  of 
a  man  who  shades  his  eyes  in  sunshine  to  look  at 
a  landscape,  or  of  a  man  who  forms  his  hand  into  a 
tube  the  better  to  enable  him  to  see  a  pictnie. 
The  argument  addressed  to  me  against  this  view 
turns  upon  what  I  think  was  a  mistaken  inteipre- 
tetion  oi  the  words,  "on  the  taao  of  an  instm- 
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ment "  employed  in  the  judgment  of  Sir  Herbert; 
Jenner  Fnst  from  which  I  have  quoted.  It  is  said 
that  in  this  case  the  words  in  question  are  not 
"  apparent"  on  the  face  of  the  instrument,  but  are 
made  apparent  only  by  transmission  of  light 
through  the  back  of  me  document  and  by  the  words 
being  exhibited  against  that  light.  But  I  do  not 
think  that,  in  using  the  words  "  on  the  face  of  the 
inatmment,"  the  judges  who  hare  employed  them 
intended  to  draw  any  distinction  between  seeing 
the  front  of  the  document,  with  no  light 
behind  it,  and  seeing  the  document  with  light 
transmitted  through  it.  They  were  drawing  a 
distinction  between  what  could  be  seen  to  be  the 
contents  or  effect  of  the  instrument  as  against 
what  could  be  infenred  to  be  its  language  from 
extrinsic  evidence.  To  some  extent  the  use  of  the 
phrase  appears  to  me  metaphorical,  much  as  one 
says  a  pleailing  is  bad  on  the  face  of  it.  I  am  by 
no  means  sure,  however,  that  even  in  the  strictest 
sense  of  the  words  the  writing  in  question  is.  not 
apparent "  on  the  face  of  the  instrument "  when  it 
is  read  in  the  way  in  which  it  can  be  read  in  this 
case.  The  watermark  on  foolscap,  though  gener> 
ally  illegible  if  the  paper  be  laid  on  a  table,  be- 
comes clear  when  the  paper  is  held  up  to  the  light. 
It  appears  to  me  that  in  that  case  the  words  pr 
date  of  the  water- mark  are  not  only  apparent,  but 
apparent  on  the  face  of  the  paper.  When  an 
illiuninated  clock  is  seen  at  night,  I  think  that  the 
hands  and  figures  are  apparent,  and  apparent  on 
the  face  of  the  clock.  Can  it  be  said  that  on  the 
moment  of  the  clock  being  lighted  they  cease  to 
be  apparent  on  its  face,  and  become  apparent  on 
something  else,  or  on  nothing  P  But  even  if  the 
writing  in  question  can  in  this  case  properly  be 
said  not  to  be  "  apparent  on  the  face  of  the  instru- 
ment," I  must  remark  that  the  Act  of  Parliament 
itself  speaks  of  words  being  "  apparent,"  and  that 
to  insist  on  their  being  apparent  "  on  the  face 
of  the  instrument,"  in  the  sense  sought  to  be 
attributed  to  the  phrase,  is  to  put  a  gloss  on  the 
langu^e  of  the  Act,  which  is  not  permissible.  I 
think,  therefore,  that  the  words  in  question,  as 
read  by  Mr.  Scargill-Bird,  are  apparent  within  the 
meaning  of  the  Slst  section  of  the  Wills  Act,  and 
that,  therefore,  they  should  be  admitted  to  pro- 
bate, and  that  the  probate  shoidd  be  amended 
accordingly. 

Solicitors  :  for  the  plaintiffs,  Woodcock,  Byland, 
and  Parker,  agents  for  Ffinch  and  Chanter, 
Barnstaple;  for  the  defendant  Combe,  Burr, 
dribble,  and  Co.;  for  the  defendants  Bosina 
Horsford  Davies  and  G.  W.  Davies,  Sharpe, 
Parker,  and  Co. 


DIVORCE    BUSINESS. 
Jan.  20  and  24. 
(Before  the  Fbbsident  (Sir  F.  H.  Jenne.) 
BooEBs  V.  Booebs  (the  Queeit's  Pbogtob 
showing  cause),  (a) 
Divorce — Adultery    and    cruelty  —  Decree    nisi — 
CoUusion  and  condonation  after  decree — Inter- 
vention— Matrimonial  Causes  Act,  1860  (23  &  24 
Vict.  e.  144),  «.  7 — "  Material  facts  not  brought 
before  the  court " — Pleadings — Adultery  subse- 
quent to  condonation  —  Revival — Beseission  of 

decree — Practice — Costs. 

(a)  BcpotMl  by  H.  Dcblby-Qb.ukbbook,  Eaq.,  Sarrteter-tt-Lsw 


A  wife  obtained  a  decree  msi/or  the  distolution  of 
her  marriage  upon  the  grounds  of  her  husbanePs 
ad/ultery  and  cruelty. 

■  The  Queen's  Proctor  intervened  to  show  cause  why 

the  decree  should  not  be  made  absolute,  alleging 
ihatt  the  decree  had  been  obtained,  contrary  to  the 
justice  of  the  ease,  by  the  sumpressian  of  material 
facts ;  that  the  petition  had  been-  prosecuted  in 
eottusion  with  the  respondent;  and  that,  since 
the  date  of  the  decree,  the  petitioner  had  con- 
doned the  aduUery  and  cruelty  upon  which  the 
decree  was  based.  The  petitioner  denied  the 
allegations  of  the  Queews  Proctor,  and  also 
pleaded  that,  if  she  had  condoned  the  acts  of 
adultery  and  cruelty  upon  which  the  decree  was 
founded,  such  eondonavion  had  been  cancelled,  and 
her  right  to  complain  of  the  said  offences  had  been 
revived  by  the  acts  of  adultery  committed  by  the 
respondent  subsequently  to  such  oondonation. 
Upon  findings  of  fact  that  there  had  been  condo- 
nation and  collusion  since  the  decree  nisi,  and 
that  the  re^ondent,  after  the  said  coUveion  and 
condonation  had  taJeen  place,  had  committed 
adultery  : 

■  The  Court,  in  rescinding  the  decree  and  dismissing 

the  petition,  held,  that  the  collusion  teas  a  suffi- 
,  eient  ground  for  refusing  to  make  the  decree 
absolute,  and  was  a  "  material  fact "  viithin  the 
Matrimonial  Causes  Act  1860  (23  *  24  Vict.  e. 
144),  s.  7,  which  had  been  suppressed,  and  which 
the  Queen's  Proctor  was  right  in  bringing  to  the 
knowledge  of  the  court,  inasmuch  as,  the  decree 
nisi  being  only  the  inchoate  part  of  the  decree, 
and  the  suit  not  being  completed  until  after  the 
decree  ahaaJute,  the  petition,  although  not  pre- 
sented, had  been  prosecuted  in  coUusion,  and  on 
this  ground  should  be  dismissed ;  but 
Held,  that  where  there  ha*  been  adultery  which  has 
been  condoned  by  the  petitioner,  and  where  that 
condonation  has  been  followed  by  other  acts  of 
adultery  on  the  part  of  the  respondent,  such 
condonation  isnot  a  "  material  fa^  "  tot^htn  Oie 
terms  of  seet,  7,  and  is  not  a  ground  for  re- 
scinding a  decree  nisi. 
Whether  the  Legislature  has  made  collusion  an 
absolute  bar  to  relief  in  suits  for  dissolution  of 
marriage,  Qnnra. 

This  was  the  hearing  of  the  Queen's  Proctor's 
intervention  in  a  suit  where  the  wife  had  obtained 
a  decree  nisi  on  the  ground  of  the  cruelty  and 
adultery  of  her  husband. 

Mary  Melsom  Bogers,  the  petitioner,  was 
married  to  the  respondent.  Frederick  Bankin 
Bogers,  on  the  10th  Aug.  1887,  and  they  cohabited 
at  various  places,  one  child  being  bom  issue  of 
the  marriage. 

On  the  Ist  June  1892  the  wife  filed  her  petition, 
alleging  that  her  husband  had  frequently  during 
1891,  and  upon  the  7th  April  1892,  committed 
adultery  with  Isabella  Crompton;  that  he  had 
also  committed  adultery  with  women  unknown, 
and  that  on  the  22nd  Il&y  1892,  and  for  two  yeai« 
prior  to  the  petition,  he  liad  treated  his  wife  with 
cruelty,  and  she  prayed  the  court  to  dissolve  the 
marriage. 

The  respondent  did  not  defend,  and  on  the 
14th  Nov.  1892  the  Court  pronounced  a  decree 
nisi. 

On  the  6th  June  1893  the  Queen's  Proctor  filed 
his  plea,  alleging:  1.  That  the  decree  was 
obtained  oontnuy  to  the  justice  of  the  case  by     t 
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withholding'  from  the  knowledge  of  the  court 
material  facts,  which  were  thereinafter  more  par- 
ticularly set  forth.  2.  That  the  petition  had  been 
prosecuted  in  collusion  with  the  respondent.  3. 
That  since  the  14th  Not.  1892  the  petitioner  had 
condoned  the  adultery  (if  anv)  and  the  acts  of 
cruelty  (if  any)  committed  hy  the  respondent. 
And  the  Queen's  Proctor  prayed  the  court  to 
rescind  the  decree  nisi,  to  dismiss  the  petition, 
and  to  condemn  the  petitioner  in  the  costs  of  the 
Queen's  Proctor. 

The  petitioner,  in  her  answer,  filed  on  the  2lBt 
July  1893,  denied  each  and  all  of  the  allegations 
contained  in  the  Queen's  Proctor's  plea. 

On  the  12th  July  1894  the  petitioner,  by  leave, 
amended  her  answer  by  adding  thereto  the 
following  paragraph : 

That  if  the  petitioner  condoned  the  adnltery  and  the 
acts  of  omelty  oommitted  by  the  respondent,  inch  con- 
donation has  been  cancelled,  and  the  petitioner's  right  to 
complain  of  snch  adultery  and  aota  of  cruelty  has  been 
revived  by  the  respondent's  adnlteiy  snbeeqnent  to  snoh 
allegred  condonation. 

The  Queen's  Proctor's  reply  to  the  amended 
answer  was  as  follows :  The  subsequent  adultery 
of  the  respondent  alleged  in  the  amended  answer 
(the  commission  of  which  by  the  respondent  the 
Queen's  Proctor  does  not  admit)  is  no  answer  in 
law  to  the  plea  of  the  Queen's  Proctor. 

The  petitioner,  while  admitting  visits  by  the 
respondent  to  her  house,  on  and  from  the  30th 
Oct.  1892  to  5th  Jan.  1893,  denied  in  the  witness 
box  that  any  sexual  intercourse  had  taken  place 
between  them  upon  any  of  those  occasions. 

Pickford,  Q.C.  (T.  8.  UUU  with  him)  for  the 
petitioner. — It  is  practically  admitted  that  if  the 
petitioner  were  to  file  a  fresh  petition  on  the  facte 
now  before  the  court,  there  would  be  absolutely 
no  defence  to  it.  It  would  be  a  remarkable  result, 
were  the  court  now  to  deprive  the  petitioner  of 
the  remedy  to  which  she  would  be  entitled  to- 
morrow upon  the  same  set  of  facts.  [The  Pkesi- 
I)ENT. — If  there  has  been  an  agreement  to  conceal 
material  facts,  would  that  not  oe  collusion  ?  And 
if  there  has  been  collusion,  must  not  the  decree 
absolute  be  refused  P]  Unless  marital  intercourse 
has  taken  place  between  the  petitioner  and  respon- 
dent, the  facts  proved  do  not  amount  to  condonation. 
Condonation  has  b^n  defined  as  a  restitution  of 
the  offending  party  to  his  or  her  former  position 
in  the  house  and  the  household.  If  these  persons 
were  not  in  the  position  of  husband  and  wife,  and 
if  this  were  a  question  of  adultery,  the  facts  proved 
woydd  be  extremely  difficult  to  meet  or  explain. 
It  is  submitted,  however,  that  the  inference  to  be 
drawn  is  not  the  same.  ••Facts  like  those  proved 
here  could  not  beexplained  in  relation  to  a  chargeof 
adultery,  except  upon  the  basis  of  sexual  inter- 
course having  taken  place.  In  the  case  of  a 
hiasband  and  wife,  there  is  a  greater  probability 
of  theii*  remaining  together  in  a  bedroom,  or  in 
a  room  where  a  bed  has  been  made  up,  without 
any  act  of  connection  taking  place  between  them. 
If  the  facts  proved  do  not  amount  to  collusion, 
the  court  should  make  the  decree  absolute : 

Moore  v.  Moore  (the  Qneen's  Proctor  showing  cartse) 
67  L.  T.  Eep.  N.  S.  530  j  (1892)  P.  382. 

There  is  no  case  in  which  a  decree  nisi  has  been 
rescinded  on  the  ground  of  collusion  between  the 
parties  after  the  decree  was  pronounced.  [The 
Pbesidbnt. — What  distinction  is  there  between 


colluaion  and  adultery  after  decree  nm?]  The 
Matrimonial  Causes  Act  1860  (23  &.  24  Vict.  c. 
144),  s.  7,  deals,  in  the  first  portion,  with  colladon 
in  obtiunlng  the  decree  ni»i ;  the  second  part  of 
the  section  goes  on  to  deal  with  interventions 
after  decree  niri.  It  is  a  question  whether  the 
second  part  is  intended  to  do  more  that  enable 
the  Queen's  Proctor  to  intervene  instead  of  one  of 
the  public ;  and,  if  so,  the  ooUusion  referred  to 
in  the  first  part  of  the  section  is  confined  to 
collusion  in  ootaining  the  decree.  [The  Pbesi- 
dbnt.— ^I  am  not  sure  of  that  'WhT  should  not 
one  of  the  "  material  facts  "  be  the  collusion,  as  in 
the  case  of  Bviler  v.  Butler,  62  L.  T.  Rep.  N.  S. 
344 ;  16  P.  Div.  66  P]  It  is  submitted  ttiat  con- 
donation, for  a  time  concealed  from  the  know- 
ledge of  the  court  and  followed  by  fresh  adolteiy, 
would  not  be  a  sufficient  ground  for  leading  the 
court  to  refuse  a  decree.  U.  it  is  shown  that  the 
court  has  been  cheated  and  deceived  in  grantinz 
the  decree  nisi,  that  decree  may  be  rescinded 
A  distinction  seems  to  be  drawn  between  collu- 
sion and  the  suppression  of  material  facts.  "The 
Pbesidbnt. — Is  not  that  the  fallacy  that  tmder- 
lay  the  case  of  Butler  v.  Butler  {ubi  sup.)  ?  If  the 
"material  facts"  are  directed  to  adultery  or 
connivance,  it  may  well  be,  that,  unless  thej 
establish  the  charge  in  either  of  those  cases, 
there  may  be  no  ground  for  refusing  a  decree. 
But,  if  the  "  material  facts  "  are  directed  to  colh- 
sion,  the  case  is  different.]  In  Butler  v.  BuUer 
(ubi  eup.)  the  collusion  was  in  obtaining  the 
decree  nisi.  [The  Pbesidbnt. — The  authorities 
go  to  show  that  the  decree  nisi  and  decree 
absolute  are  to  be  treated  as  one ;  the  former 
being  the  inchoate  portion.]  There  may,  in  fact, 
be  no  real  difference,  but  the  section  draws  a 
distinction.  The  facts  are  only  "  material  facts," 
if,  in  the  event  of  their  having  been  laid  before 
the  court  at  the  hearing  of  the  petition,  the  court 
would  have  refused  the  decree  nm.  If  all  the 
facts  now  in  evidence  had  been  laid  before  the 
court,  it  would  still  have  granted  the  decree  swi 
in  this  case.  This  concealment  was  only  for  a 
time.  It  has  ceased.  Is  the  court  going  to  1st 
down,  that  a  petitioner  under  these  circumstances 
is  to  be  debaired  for  ever  from  obtaining  relief  ? 

g'he  Pbesidbnt. — No.  The  collusion  ends  with 
e  pRTticular  suit  in  regard  to  which  the  parties 
colluded.  In  Butler  v.  Butler  (69  L.  T.  Rep. 
N.  S.  54;  (1893)  P.  185)  I  held  that  the  coUusion 
was  gone,  and  I  granted  a  decree  in  the  second 
suit,  subject  only  to  the  question  whetiier  the 
verdict  of  adultery  and  cruelty  against  the 
husband  did  not  for  ever  debar  him  from 
obtaining  any  relief.  The  decree  would  ban 
been  made  absolute  but  for  those  findings  in  the 
former  suit  against  the  husband.]  The  words  <A 
the  section  are  "  for  the  purpose  of  obtaining  a 
divorce,  contrary  to  the  justice  of  the  case." 
The  court  has,  therefore,  to  consider  whether  it  is 
contrary  to  the  justice  of  this  case  that  a  divorce 
should  be  granted.  In  order  to  fimd  ooUnsion. 
the  court  must  be  satisfied  that  there  was  an 
intention  to  deceive.  There  was,  here,  no  sncb 
intention.  It  is  admitted  that  the  petitioner 
would  be  entitled  to  relief  upon  tJie  existing  facts 
if  she  were  to  present  a  &e8h  petition,  and  it 
should  require  a  strong  case  to  induce  thecoort  to 
deprive  her  of  relief  upon  the  present  petition. 

Inderwick,  Q.C.  and   Quy  Stephenson  for  the 
Qneen's  Proctor. — If  the  cotut  comes  to  the  con- 
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clnsion  tbat  there  lias  been  condonation,  it  will 
also  find  that  there  has  been  collusion.  [The 
Pbesident. — What  would  be  the  result  in  a  case 
where  there  was  adulter^,  condonation,  subsequent 
adultery,  then  an  appucation  for  a  decree  nut 
and  the  withholding  from  the  knowledge  of  the 
court  the  fact  that  the  first  adultery  had  been 
condoned  P]  No  such  case  has  come  to  our 
knowledge,  but  in  Alexandre  y.  Alexandre  (23  L.  T. 
Rep.  N.  S.  268 ;  L.  Rep.  2  P.  &  D.  164),  there 
was  adultery,  condonation,  and  subsequent 
adultery.  In  that  case  the  husband,  in  his  peti- 
tion, alleged  two  acts  of  adultery  against  his  wife, 
and  there  was  no  suggestion  of  collusion.  The 
wife  did  not  appear.  The  Queen's  Proctor  inter- 
vened, and  the  judge  came  to  the  conclusion  that, 
although  he  was  bound  to  grant  a  decree  upon 
proof  of  the  second  act  of  adultery,  the  Queen's 
Proctor  was  quite  right  in  bringing  the  matter 
before  the  court.  [The  Pbesident. — It  is  a 
question  whether  Alexandre  t.  Alexandre  (ubi 
«up.)  is  good  law  now.  I  am  inclined  to  think  that 
it  IS ;  but  the  Lords  Justices  who  decided  Butler 
T.  Butler  (62  L.  T.  Rep.  N.  S.,  at  pp.  346,  347; 
16  P.  Div.,  at  pp.  72,  74)  seem  to  M.ve  thrown 
^oubt  upon  it.]  Alexandre  v.  Alexandre  {ubi  sup.) 
does  not  go  as  far  as  the  petitioner  must  ask  tae 
<x)urt  to  go  in  the  present  case.  The  collusion 
dealt  with  in  sect.  7  is  collusion  either  before  the 
decree  nisi  or  afterwards.  The  Queen's  Proctor 
has  no  desire  to  bring  before  the  court,  upon 
intervention,  matters  which  are  not  material ;  and 
if  the  court  rules  that,  in  cases  of  this  kind,  where 
there  has  been  adultery,  then  condonation,  and 
subsequent  adultery,  its  hands  are  tied  and  that 
it  is  bound  to  make  the  decree  absolute,  the 
Queen's  Proctor  will  know  what  course  to  pursue 
in  the  future.  The  Queen's  Proctor  and  the 
Attorney- General,  upon  whose  fiat  he  acts  in  these 
interventions,  desire  the  opinion  of  the  court,  as 
to  whether  adultery  which  has  been  condoned  can 
be  revived  in  the  manner  now  suggested,  and, 
whether  it  is  competent  for  the  court  to  take 
notice  of  the  subsequent  adultery  for  the  purpose 
of  granting  a  decree ;  or  whether,  on  the  other 
hand,  there  must  be  a  fresh  suit.  [The  Pbesident. 
— Is  not  that  covered  by  Moore  v.  Momre  (67  L.  T. 
Bep.  N.  S.  530;  (1892)  P.  882  P]  The  Queen's 
Proctor  did  not  oppose  the  decree  in  that  case, 
being  satisfied  that  aU  the  parties  had  acted  with 
perfect  bona  fides.  There  had,  moreover,  been  no 
attempt  at  secrecy.  [The  Pbesident. — It  is  not 
suggested  in  the  present  case  that  the  subsequent 
adultery  was  connived  at  in  any  way.]  A  distinc- 
tion is  drawn  in  Collins  v.  Collins  (9  App.  Cas. 
205),  and  also  in  the  Matrimonial  Causes  Act  1857 
(20  &  21  Viet.  c.  85)  between  condonation  of 
adultery  and  condonation  of  other  matrimonial 
offences.  The  point  was  commented  upon  very 
strongly  in  the  House  of  Lords.  That  case  was 
discussed  upon  the  law  of  England  and  the  law 
of  Scotland  as  applicable  to  revival  of  adultery 
which  had  been  condoned.  Condonation  is  a  bar, 
because  it  is  condonation  of  the  adultery  upon 
which  the  decree  nisi  was  granted.  The  adultery 
alleged  in  the  petition  is  entirely  got  rid  of  by 
the  condonation,  and  the  subsequent  adultery  of 
the  husband  would  only  give  the  wife  a  rieht  to 
petition  the  court,  either  by  means  of  a  fresh  suit, 
or,  if  the  court  thinks  fit,  by  supplemental  peti- 
tion.. This  is  not  a  question  of  cruelty  having 
been  condoned  and  revived.    By  the  Act,  there 


must  be  some  act  of  adultery  which  has  not  been 
condoned  when  the  decree  is  made.  If  the  court 
had  decided,  as  was  argued  in  Collins  v.  Collins 
{ubi  swp.),  that  they  could  not  go  behind  the 
decree  nisi,  all  these  questions  would  not  be 
material;  but  the  court  took  the  view  that  the 
suit  was  subsisting  until  after  decree  absolute, 
and  that  anything  which  occurred  between  the 
parties  mieht  be  inquired  into  before  the  decree 
absolute.  The  difficulty  about  the  ecclesiastical 
cases  is  that,  in  those  courts,  a  woman  was  only 
entitled  to  a  divorce  a  menta  et  thoro,  but  she  was 
entitied  to  that  upon  the  ground  of  cruelty,  and 
it  is  difficult  to  understand  why  those  courte 
should  have  gone  into  charges  of  both  cruelty 
and  adultery,  when  the  wife,  who  was  petitioning, 
was  entitled  to  her  decree  upon  proof  of  one 
offence  only.  Possibly  she  was  entitled  to  more 
alimony  if  she  proved  two  offences.  But  in  all 
those  oases  there  has  always  been  some  uncon- 
doned offence  upon  which  the  court  could,  and 
did,  act.  In  view  of  the  opinions  expressed  in 
CMins  V.  Collins  (uW  sup.),  the  Queen  s  Proctor 
has  thought  right  to  bring  the  whole  matter 
before  the  court,  with  the  object  of  obtaining  an 
opinion  as  to  the  practice  to  be  pursued  in  future. 
It  appeared  to  the  Attorney- General  and  the 
Queen's  Proctor  that  these  were  "  material  facte  " 
to  bring  to  the  knowledge  of  the  court.  There 
has  been  condonation.  That  condonation,  in 
itself,  involved  an  agreement  between  the  peti- 
tioner and  respondent,  which  in  their  view  would 
be  a  collusive  agreement,  and  would  amount  to 
collusion.  But,  assuming  that  the  court  should 
be  in  favour  of  the  petitioner  upon  the  point  of 
coUusion,  and  against  her  on  the  ground  of  con- 
donation, this  petition  must,  it  is  submitted,  be 
dismissed,  leaving  the  petitioner  to  the  relief  she 
may  be  entitled  to  on  filing  a  fresh  or  a  supple- 
mental petition. 

Piekford,  Q.C.  in  reply. — CoUins  v.  CoUint 
was  a  Sooteh  case,  and  does  not  therefore  affect 
the  decisicms  in  the  English  courts.  Unless 
Collins  v.  Collins  {ubi  sup.)  destroys  the  effect  of 
Dent  v.  Dent  (13  L.  T.  Rep.  N.  S.  252 ;  4  Sw.  & 
Tr.  105),  and  Durant  v.  Durani  (1  Hagg.  EocL 
733),  these  are  distinct  authorities  for  saying  that 
the  original  adultery  has,  if  condoned,  been 
revived  oy  the  subsequent  adultery.  If  the  court 
looks  at  anything  subsequent  to  the  decree  nisi, 
it  must  look  at  everythmg  which  has  occurred 
since  then.  The  court  cannot  take  the  decree 
nisi  as  the  terminus  for  one  purpose,  and  then 
say  that  the  decree  absolute  is  the  terminus  for 
another  purpose.  The  question  which  the  court 
should  consider  is  whether,  upon  all  the  facte,  it 
would  have  granted  the  decree  nisi. 

The  Pbesident. — ^In  the  first  place,  I  have  to 
find  what  the  facte  in  this  case  r^lly  show, 
because  on  that  will  depend  which  branch  of  the 
law  has  most  to  be  considered.  A  good  many 
facte  are  beyond  dispute.  It  is  clear  that  the 
husband  was  guilty  of  cruelty  and  adultery,  and 
that  subsequenUy  certain  incidente  occurred,  as  to 
which  I  shall  have  to  consider  whether,  when 
viewed  by  the  surrounding  circumstances,  they 
amount  to  condonation  of  those  offences.  Whether 
they  do  or  do>  not  amoimt  to  condonation,  it  is 
clear  that,  after  those  incidente,  there  was  further 
adultery  by  the  respondent.  The  special  point  of 
difference  arises  as  to  snme  of  the  evidence  con-  ^ 
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cemin^t  the  relations  between  the  hasband  and 
wife  after  the  decree  nm,  and,  what  is  more  in 
question,  the  inferences  which  are  to  be  drawn 
from  facta  which  are  abuost  outside  the  range  of 
dispute.  I  attach  very  little  importance  to  the 
one  meeting  between  the  husband  and  wife  before 
the  decree  nisi.  I  think  that  its  only  materiality 
is  to  show  that  the  relations  between  the  parties 
were  not  of  a  hostile  character,  and  that  carries 
us  some  way  in  estimating  what  the  relations 
between  them  were,  after  the  decree  was  pro- 
nonnced  :  [His  Lordship  considered  the  evidence.  J 

1  cannot,  therefore,  avoid  the  conclusion  that,  on 
one  or  more  of  the  occasions  referred  to,  marital 
intercourse  did,  in  fact,  take  place  between  the 
petitioner  and  respondent.  That  is  condona- 
tion. Then  arises  the  question:  Was  there 
collusion,  that  is  to  say,  was  there  an  agree- 
ment between  the  petitioner  and  respondent  to 
conceal  the  facts  which  pointed  to  that  condona- 
tion ?  [His  Lordship  concluded  that  there  was.] 
That  being  so,  the  authorities  seem  to  me 
to  point  clearly  to  the  decision  which  I  must 
anive  at.  The  whole  matter  is  based  upon  the 
Divorce  Act  1857  (20  &  21  Vict.  o.  85).  Sect.  30 
of  that  Act  provides  that  a  petition  is  to  be 
cGsmissed  if  the  petitioner  has  connived  at  or  con- 
doned the  adultery  complained  of,  or,  if  the 
petition  is  presented  or  prosecuted  in  collusion 
with  ather  of  the  respondents.  Sect.  31  deals  in 
a  similar  way  with  other  bars,  except  that  it  gives 
the  court  a  discretion  in  regard  to  adultery, 
unreasonable  delay,  cruelty,  dmertion,  and  wilful 
negleot  or  misconduct  conducing  to  the  adultery 
of  the  respondent.  At  the  time  the  Act  of  1857 
was  passed  the  distinction  between  decree  nisi 
and  decree  absolute  did  not  exist.  The  decree 
dissolving  a  marriage  was  afterwards,  ^7  tiie 
Matrimonial  Causes  Act  1860  (23  &  24  Vict.  c. 
144],  divided  into  two  parts :  the  decree  niti  or 
first  part  being  only  the  inchoate  decree,  which, 
at  the  end  of  a  prescribed  period,  ripened  into 
the  decree  absolute.  At  the  same  time  that 
that  provision  was  made,  the  poww  of  inter- 
vention was,  by  sect.  7,  given  to  any  member  of  the 
public,  and  was  also  given,  under  special  circum- 
stances, to  the  Queen's  Proctor.  The  power 
given  to  the  Queen's  Proctor  was  divided  into  two 
parts.  He  might,  on  information  being  furnished 
to  him,  take  such  steps  as  the  Attorney- Greneral 
might  think  necessary  or  expedient.  This  might 
include  his  making  appeals  before  the  court,  in 
the  same  way  as  one  of  the  public  might  do ;  or, 
if  he  suspected  collusion  between  the  parties  for 
the  purpose  of  obtaining  a  divorce  contrary  to  the 
justice  of  the  case,  he  might,  under  direction  of 
the  Attomey-Oeneral,  and  by  leave  of  the  court, 
intervene  and  plead.  It  is  to  be  observed  that 
the  section  does  not  create  any  new  cause  for 
refusing  to  make  the  decree  nisi  absolute.  It 
only  provides  machinery  and  methods  by  which 
the  court  may  be  placed  in  a  position  to  act  under 
the  provisions  of  sect.  29  or  sect.  30,  as  the  case 
may  be,  in  refusing  to  make  the  decree  absolute. 
But  it  is,  I  think,  equally  clear  from  the  decisions, 
that  events  happening  after  the  decree  nisi  might 
be  made  the  subject  of  intervention,  and  might 
be  brought  before  the  court.  The  first  case  I 
will  refer  to  in  this  connection  is  Huhe  v.  Hulse 
and  Tavemor  (24  L.  T.  Hep.  N.  S.  847;  L.  Rep. 

2  P.  &  D.  259),  where  it  was  held  that  the 
court  was  bound,  before  making  the  decree  abso- 


lute, to  take  notice  of  any  material  facts  nob 
previously  brought  before  it,  even  if  they  had 
occurred  after  the  decree  nut  was  prononnoed. 
I  do  not  pause  to  inquire  whether  events  happen- 
ing since  the  decree  nisi  are  "  material  facts  not 
brought  before  the  court "  within  the  meaning  of 
the  earlier  part  of  sect.  7  of  the  Act  of  1860.  In. 
the  case  to  which  I  have  referred,  it  is  clear  that 
the  learned  judge  thought  that  they  were ;  and 
he  said  that,  in  his  view,  adultery  committed 
after  the  decree  nisi  was  not  the  less  a  fact  not 
brought  before  the  court  because  it  had  not  then 
occurred.  I  am,  however,  aware  that,  in  the  sub- 
sequent case  of  Hmnarth  v.  Bowarth  (9  P.  Div.  218), 
doubt  has  been  expressed  as  to  whether  that  is  a 
correct  view.  For  the  purposes  of  the  present  case, 
however,  it  does  not  appear  to  me  to  matter  xery 
much  inasmuch  as  it  is  collusion  with  which  I 
have  now  to  deal.  It  is  clear  that  coUosioik 
taking  place  after  the  decree  mm  is  a  "material 
ftkct"  wnich  may  be  brought  before  the  court, 
and  is  just  as  much  a  ground  for  refusing  to 
maie  a  decree  absolute  as  it  would  have  been  for 
refusing  a  decree  nisi  if  it  had  occurred  before 
the  decree  nisi  was  pronounced.  This,  I  think, 
is  all  that  it  is  necessary  for  me  to  say  with, 
regard  to  collusion.  I  quite  agree  that  wnere  it 
is  not  collusion,  but  adultery  or  condonation,  that 
is  charged,  we  must,  of  course,  be  careful  to  see 
that  the  material  facts  brought  forward  are  such 
as  establish  a  ground  for  refusing  the  decree 
upon  the  intervention.  If,  when  tiie  matter  is 
looked  into,  the  fticts  brought  forward,  although 
material,  do  not  prove  that  which  they  are  put 
forward  to  establish,  there  is,  then,  no  ground  for 
refusing  the  decree;  because  a  mere  keeping  back 
of  material  facte  is  not,  in  itself,  a  ground  for 
such  refusal,  unless  they  bring  the  case  within 
the  words  of  sect.  29.  That  is  what,  I  think,  was 
decided  in  Alexandre  v.  Alexandre  (23  L.  T.  Bep. 
N.  S.  268 ;  L.  Bep.  2  P.  &  D.  164).  In  tiiat  case, 
there  was  adultery  which  was  condoned  and 
adultery  which  was  not  condoned,  and  the  court 
decided— and,  I  think,  properly  decided — ^tiiat 
you  must  see  what  facts  were  proved  at  the 
hearing  of  the  petition,  and  if  jou  find  that  there 
remained  material  for  founding  a  decree  upon, 
even  though  part  of  the  case  may  have  been 
shattered  oy  the  material  facts  subeequently- 
brottght  forward,  there  was  still  sufficient  ground 
for  allowing  the  decree  to  go.  The  court  has 
always  to  consider  whether  the  material  facts 
brought  forward  establish  a  case  for  refusing  the 
decree.  There  is  no  difFei'ence,  in  this  respect, 
between  collusion,  condonation,  adultery,  or  other 
ofEences.  In  the  present  case,  it  is  collusion  that 
is  set  up  by  the  Queen's  Proctor,  and,  if  the  facts 
establisn  that  charge,  it  is  immaterial  that  they 
do  not  establish  something  more — ^whether,  in 
fact,  the^  also  prove  condonation.  It  is  im- 
material, if  the  facts  establish  condonation,  plus 
subsequent  adultery.  The  point  then,  is  whetlier 
the  facts  now  brought  forward  establish  collusion. 
The  authority  upon  this  point  is  to  be  foimd  in 
the  case  of  Bviler  v.  BxMer  (62  L.  T.  Bep.  N.  S. 
344 ;  15  P.  Div.  66).  The  petitioner  and  respaa- 
dent  in  t^t  case,  colluded  together  to  keep  back 
material  facts  from  the  court,  the  wife  agreeing 
not  to  prove  adultery  against  her  husband  with 
more  than  one  person,  and  the  husband  agre^ng 
to  offer  no  evidence  against  his  wife.  That  agree- 
ment being   brought  to  the  knowledge  of  tiie 
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«OQit,  the  JTI17  eventuaUy  found  that  there  had 
l)een  a  concealment  of  material  facts,  and  that 
the  parties  had  been  colluding  together  with  the 
object  of  concealing  those  facts.  The  jury,  how- 
«Ter,  failed  to  find  a  yerdiot  that  the  -wife  had 
committed  adultery,  so  that  the  only  point 
«8tabli8hed  was  collusion  to  withhold  material 
facts.  I  think  that  I  may  say  of  this  case, 
as  was  said  by  the  Court  of  Appieal  in  that  one, 
that  there  has  been  a  concealment  of  material 
facts,  which  facts  would  haye  shown  coUnsion 
and  condonation.  And,  inasmuch  as  oollnsion  in 
that  direction  has  been  established,  it  is  im- 
material whether  before  the  decree  niai  or  after 
it.  Upon  that  point,  therefore,  the  Queen's 
Proctor  is  entitled  to  succeed.  There  is  a  yery 
material  difference  between  one  party  not  dis- 
cloaing  material  facts,  and  an  agreement  between 
two  parties  not  to  disclose  material  facts.  Agree- 
ment is  the  yeiy  essence  of  collusion.  It  is  not 
yery  easy  to  see  whether  the  Legislature  has  made 
collusion  an  absolute  ground  for  refusing  a 
divorce ;  but  it  has  been  so  held.  Inasmuch  as 
a  public  duty  is  cast  upon  the  court  not  to  grant 
a  divorce  except  vmder  proper  circumstances,  it 
ought  not  to  be  deprived  of  its  main  assistance, 
namely,  the  vigUanoe  which  each  par^,  if  hostile, 
would  exercise  against  the  other.  That  is  sufiS- 
oieut  to  dispose  of  this  intervention ;  but  I  would 
«aj  a  few  words  on  the  other  branch  of  the  case. 
It  is  argued  that,  even  though  there  were  no  collu- 
eion,  yet  if  there  was  condonation  of  the  adultery 
Tipon  which  the  decree  nisi  was  pronounced,  this 
au>ne  ought  to  be  a  ground  for  refusing  to  make 
the  decree  absolute,  even  though  there  was  subse- 
onent  adultery.  The  case  of  Moore  v.  Moore  (the 
Queen's  Proctor  showing  cause)  (67  L.  T.  Rep. 
N.  S.  530;  (1892)  P.  382)  is  in  point.  In  that 
case  there  was  condonation,  followed  by  cruelty, 
and,  although  after  the  decree  nisi,  the  learned 
jndge,  Barnes,  J.,  held  that  there  was  no  reason 
why  the  decree  should  not  be  made  absolute.  He 
based  his  view  upon  Dent  v.  Dent  (13  L.  T.  Bep. 
K".  S.  252 ;  4  Sw.  &  Tr.  105),  although  the  de<M- 
«ion  in  Collins  v.  CoUins  (9  App.  Cas.  205)  was 
brought  before  him.  In  the  case  of  Moore  y. 
Moore  (the  Queen's  Proctor  showing  cause)  (ubi 
sup.)  the  perfect  bona  fides  of  the  petitioner  was 
admitted;  but  that  seems  to  oe  immaterial. 
Whether  one  looks  at  the  matter  as  revival  of 
previous  adultery,  or,  as  getting  rid  of  condona- 
tion, in  either  case  the  result  is  the  same.  There 
is  strong  authority  for  saying  that  subsequent 
misconduct  revives  previous  misconduct.  The 
case  of  Palmer  v.  Palmer  (2  L.  T.  Hep.  N.  S.  363 ; 
2  Sw.  &  Tr.  61)  is,  no  doubt,  not  a  conclusive 
authority,  but  I  think  that  the  decisiou  in  Dent  v. 
Dent  {wn  sup.)  is  so,  inasmuch  as  the  cruelty 
came  last ;  and  unless  the  cruelty  had  the  effect 
of  reviving  the  previous  adultery,  it  is  imposible 
to  see  how  the  decree  absolute  could  have  been 
pronounced.  I  do  not  think  that  Collins  v.  Collins 
(ubi  sup.)  can  be  considered  as  overruling  Dent  v. 
Dent  {ubi  sup.).  Looking  at  the  matter  the  other 
way,  viz.,  as  subsequent  adultery  getting  rid  of 
condonation,  then  I  think  that  Alexandre  v. 
Alexandre  (itW  sup.)  is  an  authority  for  saying 
that  the  court  must  look  at  all  the  circumstasces 
of  the  case.  In  either  aspect,  the  subsequent 
adulteiy  has  the  effect  of  allowing  the  decree  to 
be  made  absolute.  The  only  way  in  which  the 
argument  could  be  used  would  be  by  saying  that 


the  condonation  gets  rid  of  the  prior  aduUerr, 
and,  therefore,  takes  the  case  out  of  sect.  30,  in 
which  case  the  subseo^uent  adultery  should  be 
considered  as  immaterial.  Upon  the  autliorities 
of  Dent  V.  Dent  (ubi  lup.)  and  Moore  v.  Moore 
(ubi  sup.),  I  hold  that  the  condonation  proved  in 
this  case  is  not  material,  because  it  has  been  got 
rid  of  by  the  subsequent  adultery  of  the  respon- 
dent ;  but  I  think  that  the  collusion  between  the 
petitioner  and  respondent  is  sufficient  ground  for 
rescinding  the  decree.  I  make  an  order,  rescind- 
ing the  decree  nisi,  and  I  dismiss  the  petition. 

Indervnek,  Q.G.  said  he  had  been  instructed  to 
ask  for  costs,  but  he  was  content  to  leave  the 
matter  in  the  hands  of  the  court. 

The  Pbbsideitt. — ^The  Queen's  Proctor  brings 
cases  like  this  before  the  court  upon  pubuc 
srounds,  and  I  think  that,  unless  some  moral 
fault  on  the  part  of  a  petitioner  is  established, 
the  order  rescinding  the  decree  may  well  be  made, 
without  costs.  In  this  case,  therefore,  I  make 
no  order  as  to  the  costs  of  the  intervention. 

Solicitor  for  the  petitioner,  Walter  H.  Cowl. 

The  Queen's  Proctor. 

Note. — A  fresh  petition  was  forthwith  filed  and 
came  on  for  hearing  on  March  12  as  an  imdefended 
case,  and  a  decree  nisi  was  pronounced  by  the 
President,  who  held  that,  as  the  Queen's  Proctor 
had  already  had  all  the  facts  before  him  in  the 
former  suit,  and  as  it  was  improbable  that  he 
would  intervene  again ;  and,  seeing  also  that  the 
time  which  had  elapsed  since  the  decree  nisi  in 
the  former  suit  was  pronounced  was  of  such  long 
duration  as  to  make  it  highly  improbable  that 
anyone  else  would  intervene,  these  were  grounds 
for  allowing  the  petitioner  to  apply  for  a  decree 
absolute  at  the  expiration  of  three  months,  as  was 
done  in  the  case  of  Pitxgerald  v.  Fitzgerald  (31 
L.  T.  Bep.  N.  S.  270;  L.  Rep.  3  Prob.  &  Div. 
136). 


ADMIBALTT    BUSINESS. 
April  21,  25,  and  26. 
(Before  the  Pbesident    (Sir  Francis  Jeune), 
assisted  by  Tbinitt  ICastebs.) 
Thb.Ge&tob.  (a) 
Damage — Negligenee — Natural  and  probable  conse- 
quence— J&emoteness  of  damage. 
A  steamship  whilst  getting  up  her  anchors  in  a  gale 
of  wind  to  proceed  to  a  safer  anchorage,  negli- 
gently failed  to  obtain  the   assistance  of  a  iug 
so  as  to  enable  her  to  petform  the  manceuvre 
safely.    8he  was  in  consequence  driven  against  a 
pier,  where  she  again  negligently  abstained  for  a 
considerable  <tm«  from  taking  the  assistance  of 
a  tug,  which  was  offered  to  her.    Having  uUt- 
mutely  taken  such  assistance,    she  was  towed 
in  the  only  d/irectUm  then  possible,  when,  coming 
into  a  heavy  seaway  and  the  fuU  force  of  a 
strong  gale,  the  tounng  hawser  parted,  and  she 
was  driven  ashore,  doing  damage  to  the  plaintiffs' 
property.    There  was  no  negligence  on  the  part 
of  the  ship  after  she  took  the  assistance  of  the 
tug.    The  Trimty  Masters  homing  advised  the 
courtthatthe  breaking  of  the  tow  rope  was  a  thiimg 
thatwould  "very probably"  happen, eontidering 
the  direetion  in  which  it  was  necessary  to  tow  <JM 
ship  after  she  had  eoUided  with  the  pier,  and 

(a)  Baportad  by  ButlIb  Abfihall,  E*q.,  BuTUter«t-L>w. 
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eontidering  the  wind  and  weather  she  would  meet 
whtUt  being  towed,  it  was 
Meld,  that  the  damage  following  upon  such  breaJeing 
of  the  tow  rope  was  a  natural  consequence  of  the 
defendamts'  original  negligence,  and  thai  the 
owners  of  the  ship  were  liable  for  such  damage. 

This  was  an  action  by  the  Mayor,  Aldermen,  and 
Burgesses  of  Dover,  against  the  owners  of  the 
steamship  Gertor,  for  damages  occasioned  by  the 
Oertor  coming  into  contact  with  and  damaging 
two  groynes  and  an  outfall  sewer,  the  property  of 
the  plaintiffs. 

It  appeared  that  the  Oertor  whilst  on  a  voyage 
from  Hamburg  to  Barry,  in  water  ballast,  came 
to  an  anchor  off  Dover,  but,  being  in  want  of 
bunker  coals,  came  in  and  anchored  between 
the  two  buoys  inside  the  Admiralty  Pier.  There 
was  a  strong  gale  with  heavy  squalls,  and  the 
Gertor,  which  was  light,  at  once  began  to  sheer 
and  to  drag,  and,  althongh  she  steamed  up  to  her 
anchors,  she  kept  dragging  during  the  squalls  for 
a  period  of  between  two  and  three  hoiu^  during 
which  time  she  was  making  efforts  to  get  her 
anchors,  the  chains  of  which  had  fouled,  in  order 
to  go  further  out  to  a  safer  anchorage.  Shortly 
after  getting  her  port  anchor  she  sheered  and 
dragged,  and  then  drove  foul  of  the  south  pier  of 
the  harbour  entrance.  The  tug  Lady  Vita  then 
came  out  of  the  harbour,  and  offered  assistance 
which  it  was  alleged  she  refused  to  take,  and  she 
then  drifted  across  to  the  north  pier,  and  lay 
there,  heading  to  the  northward,  between  the  end 
of  the  north  pier  and  the  Mole  rocks,  having 
broken  her  propellor  against  the  south  pier.  The 
tug's  assistance  was  then  taken,  and  she  towed 
her  away  to  the  northward,  the  only  direction  then 
possible.  Soon  afterwards  when  tow  and  tug 
got  into  the  full  force  of  wind  and  sea  away  from 
the  lee  of  the  Admiralty  Pier,  the  hawser  parted, 
and  the  Oertor  was  driven  on  to  the  beach  "below 
the  castle,  where  she  did  the  damage  complained 
of. 

The  plaintiffs  alleged  unskilful  and  negligent 
navigation  and  management  of  the  Gertor,  and 
charged  the  defendants  with  want  of  reasonable 
care  and  skill  in  not  preventing  her  from  coming 
in  contact  with,  and  doing  damage  to,  the  plain- 
tiffs' property.  They  alleged,  in  particular,  that 
the  Oertor  was  improperly  anchored,  that  those 
in  charged  of  the  Gertor  attempted  in  an  im- 
proper manner  to  get  up  her  anchors,  and  that 
they  neglected  to  take  the  assistance  of  a  tug,  or 
take  other  precautions  whilst  the  anchors  of  the 
Oertor  were  being  weighed,  so  as  to  perform  the 
manoauvre  safely,  and  to  keep  her  with  her  head 
seawards  and  clear  of  the  harbour  piers.  The 
plaintiffs  further  charged  the  Gertor  with  failing 
to  take  any  measures  to  procure  the  assistance  of 
a  tug  both  before  and  after  colliding  with  the 
south  pier,  and  with  neglecting  and  refusing  to 
take  such  assistance  when  offered.  No  negligence 
was  alleged  against  the  defendants  after  the  tug 
had  ma&  fast  to  the  Gertor. 

The  defendants  by  their  defence  denied  that  the 
Oertor  was  unskilfully  and  negligently  navigated 
and  managed,  and  said  that  all  reasonable  care 
and  skill  were  used  by  those  on  board  the  Oertor, 
and  that  the  collision  with  the  piers  and  the  subse- 
quent stranding  were  attributable  to  the  act  of 
God,  and  could  not  have  been  avoided  by  any 
human  judgment  or  foresight. 


At  the  conclusion  of  the  plaintiffs'  evidence 
Dr.  Baikes,  Q.C.  (Sir  W.  PhiUimore  and  Hotnwt 
with  him)  for  the  defendants. — There  is  no  evi- 
dence of  any  negligence  causing  the  damase 
complained  of.  Assuming  that  there  was  negti- 
gence  anterior  to  the  bi-eaking  of  the  hawser, 
which  is  denied,  such  negligence  was  not  the  cause 
of  the  damage.  The  cause  of  such  damage  was 
the  breakingof  the  hawser,  and  this  was  not  due  to 
any  negligence  on  the  part  of  the  defendants. 
The  injury  must  be  the  inevitable  resolt  of  the 
negligence.  The  damage  in  the  present  case  is 
too  remote ; 

The  Lords  Bailiff;  Jumts  of  Romney  Jlanh  v.  Tke 
Corporation  of  the  TriuUy  Houte,  L.  B«p.  7  Ei. 
247. 

Aspinall,  Q.C.  {Butler  Aspinall  with  him)  for  the 
plaintiffs. — To  say  that  the  damage  must  be  the 
inevitable  result  of  the  negligence  complained  of  i» 
to  put  it  too  high.  It  is  sumcient  if  it  is  the  natural 
and  probable  consequence,  or  if  it  is  not  unlikely 
to  happen  as  a  consequence.  For  instance,  where 
cattle,  frightened  by  the  negligence  of  a  railiray 
company's  servants,  break  away  from  their  drover 
and  ultimately  wander  into  a  railway,  where  they 
get  injured,  into  which  they  would  not  have  got 
but  for  the  improper  act  of  a  third  person,  the 
company  is  responsible  for  the  damage  to  the 
cattle ; 

Sneeiby  v.  The  Lancashire  and  Torithire  Rail«nj 
Company,  L.  Eep.  9  Q.  B.  263 ; 

The  City  of  Lincoln,  62  L.  T.  Eep.  N.  S.  49  :  6  isf. 
M.  L.  C.  475;  15  P.  Div.  15; 

Hill  V.  New  River  Company,  9  B.  &  S.  303. 

In  the  present  case,  inasmuch  as  the  tng  was 
obliged '  to  tow  out  to  the  northward  and  so  get 
into  the  seaway,  the  wind  and  sea  which  she 
necessarily  encountered  were  under  the  circum- 
stances more  than  likely  to  cause  the  breaking  of 
the  hawser,  and,  if  the  Trinity  Masters  so  adnse, 
it  follows  that  the  breaking  ox  the  hawser  and  the 
consequent  going  ashore  of  the  ship  were  probable 
consequences  of  the  defendants'  negligence. 

The  Pkesident,  after  cnnsulting  the  Trinity 
Masters,  stated  that  they  were  of  opinion  that  the 
probabilities  were  very  great  that  the  hairoer 
would  break  under  the  circumstances  then  exist- 
ing, and  that,  consequently,  the  plaintifb  had 
made  out  a  prima  facie  case. 

The  defendants  then  called  their  witnesses,  and 
after  argument  on  the  facts,  judgment  was  giren 
as  follows : 

The  Pkesident. — A  point  for  my  consideration 
in  this  case  is  whether  or  no  after  the  tug  got  hoM 
of  the  Gertor,  there  being  no  negligence  on  the 
Gertor' s  part  after  that  time,  it  could  be  said  that 
her  previous  negligence,  if  any,  was  tU^  cause  of 
damage  which  resulted,  so  as  to  render  her  owners 
liable  P  The  law  is  clear ;  the  damage  must  be 
the  natural  consequence  of  the  negligence  to 
which  it  is  ascribed,  and,  if  there  be  any  inter- 
vening cause  which  prevents  the  result  being  the 
natural  result  of  the  firat  negligence,  of  conne 
the  first  negligence  ceases  to  be  the  proximate 
cause.  In  every  case  it  must  be  a  question  of 
fact,  and  in  the  cases  which  have  been  mentioned 
in  the  books,  what  the  court  in  every  instance  ««■ 
sidei-ed  was  whether  the  first  cause  so  far  continued 
that  it  was  the  proximate  and  the  natural  came 
of  the  eventual  damage.     That  I  thought  vas  a 
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doubtful  point  in  this  caee,  but  it  waa  one  to  be 
decided  with  regard  to  the  particular  facts ;  and, 
looking  at  where  the  vessel  was,  looking  at  the  way 
she  was  towed  off,  looking  at  the  verj  dangerous 
place  from  which  it  is  proved  she  had  to  be 
towed,  and  having  regard  to  the  particular  circum- 
stances of  the  weather  at  the  time,  and  the  nature 
of  the  vessel  being  towed  with  so  much  freeboard 
as  she  had,  the  Trinity  Masters  think  that  there 
were  great  probabilities  of  an  accident  of  that 
kind  happening  which  did  happen,  viz.,  the  hawser 
breaking,  and  the  vessel  going  ashore.  I  think 
when  it  is  found  that  there  is  a  great  probability 
of  such  a  matter  happening,  that  fact  orin^s  the 
case  within  the  rule  that  the  result,  if  it  is  the 
natural  result,  is  caused  by  such  negligence  which, 
in  this  case,  must  be  considered  the  proximate 
cause.  When  that  is  decided,  the  sole  remaining 
question  is,  whether  there  was  negligence  before 
toat  time  on  the  part  of  the  Oertor.  That  has 
come  down  to  two  points:  First,  whether  the 
vessel  ought  to  have  token  assistance  to  hold  her 
head  up  duidng  the  time  she  was  getting  her 
anchor  to  shift,  very  properly,  into  a  better  position 
than  she  then  occupied.  It  is  clear  that  she  neither 
sought  nor  desired  assistance.  The  captain  has 
said  that  even  had  he  known  there  was  a  tug 
available  he  would  not  have  taken  that  assistance. 
The  propriety  of  his  conduct  is  a  question  of 
nautical  experienxse  and  skill,  and  tne  Trinity 
Masters  think  he  ought  to  have  obtained  the 
assistance  of  the  tug,  and  the  last  witness  called 
on  behalf  the  Gertor,  who  is  a  gentleman  of  vast 
experience,  places  it  beyond  all  doubt  when  he  says 
she  was  in  a  bad  berth,  and  required  assistance  to 
get  her  anchors  up  properly.  Under  these  circum- 
stances I  can  have  no  doubt  that  there  was  negli- 
gence at  that  time.  Again,  I  think  that  there  was 
negligence  later,  when  she  got  alpngside  the  pier, 
in  not  utilising  the  services  of  the  tug  which  were 
certainly  then  at  her  disposal.  The  mate  has  said 
that  if  she  had  had  assistance  then  her  head 
might  not  have  got  across  the  harbour  as  it  did, 
and  the  Trinity  Masters  think  it  would  not,  and 
that  if  she  had  then  got  a  tug  she  would  have 
been  taken  out  to  the  open  sea  m  the  direction  in 
which  she  eventually  tried  to  proceed.  If  it  is 
the  case  that  the  tug  Lady  Vita  offered  her  assist- 
ance, and  it  was  reiused,  that  makes  it  all  the 
stronger.  I  cannot  accept  the  view,  especially 
after  the  evidence  given  by  the  boatman,  that  the 
captain  did  not  perfectly  well  know  what  the  tug 
was  there  for.  I  dare  say  he  did,  up  to  the  last 
moment,  abstain  from  taking  the  services  of  a 
tog  for  a  reason  which  it  is  not  hard  to  conjecture, 
but  he  abstained  too  long,  and  the  Trinity  Mastei-s 
think  he  was  negligent  in  so  doing.  Therefore, 
there  was  negligence  on  both  those  matters,  and  I 
think  negligence  which  was  the  proximate  cause 
of  the  damage.  There  will,  therefore,  be  judg- 
ment for  the  plaintiffs,  and  the  usual  order  for  a 
reference  to  ascertain  the  damage,  if  any. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritchardt,  and  Barham,  agento  for  E.  W.  Knacker. 
Dover. 

Solicitors  for  the  defendants.  Downing,  Holman, 
and  Co. 
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COURT   OF   APPEAL. 

April  16, 17,  and  26. 
(Before  Linulet,  Lopes,  and  Eat,  L.JJ.) 
Re  The  Printing  Tbleoeaph  and  Construc- 
tion   Company   of    the    Agence    Havas; 
Ex  parte  Caumell.  (a) 

APPEAL    from   the    CHANCERT   DIVISION. 

Company — Director  —  Qualification  shares — Im- 
plication of  agreement  to  acquire  —  Entry  of 
name  on  register — What  constitutes  register — 
Estoppel — Acting — Resignation — Rectification  of 
regUtei^-Companies  Act  1862  (25  &  26  Viet, 
e.  89),  ««.  25. 35. 

The  articles  of  association  of  a  company  provided 
that  the  first  directors  should  be  appointed  hy  a 
majority  of  the  subscribers  of  the  memorandum 
of  association;  that  the  qiudifiMttion  of  a 
director  should  he  the  holding  of  2002.  of  share 
capital,  in  respect  of  which  all  calls  for  the 
time  being  due  should  have  been  paid,  and  that 
this  qualification  should  apply  as  well  to  the 
first  directors  as  to  all  future  directors ;  hut 
thai  sttch  first  directors  should  be  aUowed  one 
month  from  the  first  general  allotment  of  shares 
in  which  to  acquire  their  qualijication.  The 
articles  further  provided  that  the  office  of  a 
director  was  to  he  vacated  if  he  ceased  to  hold 
the  requisite  number  of  shares ;  or,  in  the  ease- 
of  a  first  director,  if  he  failed  to  obtain  them 
within  the  prescribed  time;  or  if  he  should  send 
in  a  written  resignation  to  the  board,  and  the- 
same  should  not  be  withdrawn  for  seven  days  or 
he  previously  accepted. 

C.  signed  the  memorandum  of  association  for  one. 
share,  and  was  appointed  a  first  director.  He 
attended  a  few  meetings  of  the  directors,  but  was 
not  present  at  a  tneeting  on  the  29th  March  1893, 
tchen  resolutions  were  passed  for  an  allotment  of 
shares,  and  forty  51.  shares,  for  which  he  had  not 
applied,  were  allotted  to  him.  His  name  had 
been  entered  for  the  forty  shares  on  certain 
sheets  of  paper  eaUed  allotment  sheets,  which 
were  laid  before  the  board  and  signed  by  the 
chairman  and  secretary  when  the  shares  jcere- 
allotted. 

The  month  prescribed  by  the  articles  ended  on  the 
29th  April  1893.  After  that  date  C.  did  not  act 
as  a  director,  and  until  the  middle  of  May  1893 
did  not  become  aware  that  his  name  was  on  the 
register.  On  the  1st  May  1893  he  received  a 
form  of  application  for  shares,  and  a  request  for 
payment  of  the  amount  due  on  application.  On 
the  Ith  May  1893  he  wrote  resigning  his  office  of 
director,  and  thereafter  did  not  act  in  that 
capacity.  On  the  23rd  May  1893  the  entries  in 
the  allotment  sheets  were  copied  into  the  formal 
register  of  members. 

C.  applied,  under  sect.  35  of  the  Companies  Act 
1862,  to  have  his  name  removed  from,  the  register 
in  respect-  of  all  the  shares  except  the  one  for 
%chich  he  signed  the  m.emorandum  of  assoeialion. 
The  company  was  not  in  liquidation. 

Held,  that  the  allotment  sheets  were  never  intended 
to  he  the  formal  register  of  the  company  su^h  as 

(a)  Reported  by  £.  A.  ScEATCHLET,  Eeq.,  Barrtatcr-at-LEW. 
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VMM  required  by  sect.  25  of  the  Companiea  Act 
1862,  hut  merely  contained  materialt  to  be  used 
in  making  up  that  register;  that  they  did  not 
constitute  the  register ;  and  that  C.'s  name  was 
therefore  not  really  on  the  register  until  after  he 
had  resigned. 

Meld  also,  that  the  company  had  no  implied  auiho- 
rity  under  its  articles  to  place  C.'s  name  on  the 
register  after  the  month  had  elapsed  from,  the 
date  of  the  first  allotment  of  shares ;  that  his 
name  was  entered  without  sufficient  cause  ;  and 
that,  therefore,  he  was  entitled  to  have  it  removed. 

iRe  Metropolitan  Fiiblic  Carriage,  &c.,  Gompany ; 
Brown's  case  (29  L.  T.  Bep.  N.S.he&;  L.  Bqt. 
9  Ch.  App.  102)  considered. 

Se  Anglo-Austrian  Printing  and  Publishing 
Union ;  Ex  parte  Isaacs  (66  L.  T.  Rep.  N.  8. 
250,  593 ;  (1892)  2  Ch.  158)  distinguished. 

Decision  of  Stirling,  J.  (ante,  p.  74)  affirmed. 

Appeal  bj   the   above-named  companj  from  a 
decision  of  Stirling,  J.  {ante,  p.  74). 

On  the  17th  April,  after  the  appeal  had  been 
opened,  a  question  was  raised  whether  the  respon- 
dent Cammell  was  in  fact  registered  as  a  share- 
holder on  the  29th  March  1893,  or  at  some  later 
date,  and  the  case  was  adjourned  for  further 
•evidence.  It  appeared  from  such  further  evidence 
that  certain  sheets  of  paper  called  allotment  sheets 
were  prepared  in  the  office  of  the  company  for  use 
at  the  directors'  meeting  of  the  29th  March.  They 
contained  the  names  of  a  number  of  proposed 
allottees,  with  the  partaculars  concerning  each 
required  by  sect.  25  of  the  Companies  Act  1862 
to  be  contained  in  the  register  of  members,  except 
that  the  occupations  of  the  allottees  were  not 
stated.  In  these  sheets  one  oolimin  was  set  apart 
for  reference  to  the  formal  register  of  the  com- 
pany. The  sheets  were  fastened  together  by  a 
paper  fastener,  and  they  bore  the  title  "  Allotment 

On  the  29th  March,  when  the  resolutions  for 
allotment  were  passed,  these  sheets  were  signed  by 
the  chairman  and  secretary  of  the  company.  The 
company  did  not  have  in  its  possession  any  formal 
re^ster  of  members  until  the  23rd  May  1893,  on 
wUch  date  the  entries  in  the  allotment  sheets 
were  copied  into  the  formal  register.  Upon  this 
evidence  it  was  contended  on  behalf  of  the  com- 
pany that  in  the  interval  between  the  29th  March 
and  the  23rd  May  these  allotment  sheets  consti- 
tuted the  register  of  the  company  within  sect.  25 ; 
that  Cammell  was  registered  as  a  shareholder 
from  the  29th  March ;  and  that,  after  the  expira- 
tion of  one  month  from  that  date,  he  was  not 
entitled,  having  regard  to  art.  64  of  the  com- 
pany's articles  of  association,  to  have  his  name 
removed. 

Biuikley,  Q.C.  and  E.  8.  Ford  for  the  appellants. 
— Where  a  person  is  acting  as  director,  whose 
dutv  it  is  not  so  to  act  unless  he  has  acquired  his 
qualification  shai'es,  then,  if  his  name  is  on  the 
register  in  respect  of  those  shai-es,  whether  he 
knows  it  or  not,  he  is  deemed  to  have  applied  for 
them,  and  is  estopped  from  saying  that  he  ought 
not  to  be  on  the  register.  In  this  case  the  name 
of  the  respondent  'feine  actually  on  the  register, 
it  is  unnecessary  for  i£e  appellants  to  show  that 
he  appUed  for  shares  or  knew  of  the  allotment 
thereof.  Having  actually  got  the  shai'es,  he  is 
estopped  from  saying  that  the  registration  was  | 
not  legitimate,  because  he  has  acted  as  director,  1 


and  he  cannot  be  heard  to  say  that  he  did  that 
without  qualification : 

Be   The  Portuguese  Cojuolidated    Copper  llimet; 

£«  parte  Lord  Inehiquin,  64  L.  T.  Bep.  N.  S.  841 : 

(1891)  3  Ch.  28. 
There  was  a  perfect  right  to  put  him  on  tht 
register  on  the  29th  March.  It  is  tme  that  until 
the  29th  April  he  was  entitled  to  acquire  his 
shares  elsewhere  ;  but  it  was  his  duty,  if  ne  acted, 
to  acquire  shares  from  some  quarts:  within  the 
month.  [Kat,  L.J. — This  point  was  considered  in 
Be  The  Metropolitan  Carriage  and  Bepository 
Company ;  Brown's  case,  29  L.  T.  Rep.  N.  S. 
562  fL.  Rep.  9  Oh.  App.  102,  106,109.]  At  the 
expiration  of  the  montn  he  was  under  a  duty  as 
one  who  had  acted  as  director  to  take  the  shaies 
from  the  company : 

Re  Australian  Direct  Steam  Navigation  Company  .- 

Miller't  case,  3  Ch.  Div.  661,  665 ;  5  Ch.  Div.  R 

The  company  had  the  right  to  put  him  on  the 
register  for  his  qualification  shares  at  any  time; 
then  within  the  month  he  might  have  objected 
but  as  a  matter  of  fact  he  did  not  do  sa  His 
want  of  knowledge  is  of  no  consequence : 
Brown's  case  (ubi  «up.). 

The  present  case  falls  within  class  2  refeirad  to 
in 

Be    Columbia    Chemieal     Factory     Manure    n«i 

Phosphate  Works;    Brett's  case;  Hewiit't  eaw, 

47  L.  T.  Eep.  N.  S.  571 ;  49  lb.  479  ;  25  Ch.  Dtr. 

283. 
It  was  there  laid  down  that,  where  shares  an 
registered  in  a  director's  name,  he  is  presumed  to 
know  what  was  done.  [KLay,  L.J. — In  Be  The 
Anglo-Austrian  Printing  and  PuMishing  Union 
Limited;  Ex  parte  Isaacs  (66  L.  T.  Rep.  N.  S. 
250,  593;  (1892)  2  Ch.  158)  it  was  held  that  the 
articles  of  association  were  sufficient  to  fix  with 
liability  as  contributories  of  the  company  directon 
who  had  acted  without  duly  acquiring  their 
qualification  shares.  But  the  articles  in  that  case 
were  considerably  stronger  than  in  the  present] 
A  director  may  estop  himself  from  disputing  his 
being  a  shareholder — ^per  Cotton,  L.  J.  in 

Be  The  Wheal  BuUer  Consols ;  Ex  parte  JoMin;, 

58  L.  T.  Eep.  N.  S.  823,  826 ;  38  Ch.  Div.  42. 

In  that  case  the  director  was  held  not  to  be  liable, 
but  the  shai'es  had  not  been  registered  in  his 
name.  The  respondent  here  became  the  holdo- 
of  forty  shai'es  and  did  not  repudiate  them. 
Therefore  his  office  was  not  ipso  facto  vacated 
under  ai-t.  70  at  the  end  of  the  month,  for  at  that 
time  he  had  actually  got  his  qualification  shares. 
The  fact  that  this  company  is  not  in  liquidation 
makes  no  difference  in  the  principle  on  wnich  tlie 
case  must  be  decided.  Further,  we  submit  tbat 
he  did  act  after  the  expiration  of  the  month,  or 
at  least  that  he  held  office.  He  resigned  on  tint 
footing.  The  court  will  therefore  assume  th«t  he 
agreed  to  teke  shares.  [Kay,  L.J. — It  is  implied 
contract  If  anything.  That  is  the  best  way  to  pnt 
it.  It  cannot,  I  think,  be  said  that  the  respon- 
dent's conduct  amounted  to  estoppel.  A  man  can- 
not be  estopped  by  conduct  which  is  ambiguous.] 

Oraham  Hastings,  Q.C.  (G.  P.  C.  Lawrence  with 
him)  for  the  respondent. — The  respondent  never 
applied  for  or  agreed  to  take  shaies,  and  the  c<hb- 
pany  had  no  right  to  allot  any  to  him  and  pat  him 
on  the  register  before  the  expiration  of  a  montli 
from  the  first  allotment  on  the  29th  March- 
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Art  64  does  not  impose  on  a  director  anv  duty 
or  contract  to  take  ahjures ;  it  only  aays  that  he 
shall  have  a  month  within  which  to  acquire  them, 
and  art.  70  says  that  if  he  does  not  so  acquire 
them  he  shall  ipso  facto  cease  to  be  a  director. 
The  respondent  never  knew  of  the  allotment ;  he 
did  not  by  acting  as  director  during  the  month 
become  affected  with  notice  of  the  allotment  and 
registration,  or  precluded  from  denying  that  he 
was  a  shareholder.  On  the  29th  April  he  ceased 
to  be  a  director,  and  he  has  not  acted  since.  [At 
this  point  in  the  argument  the  question  referred 
to  above,  as  to  whether  the  respondent  was  in 
fact  registered  as  a  shareholder  on  the  29th  March 
1893,  or  at  some  later  date,  was  raised.  The  case 
accordingly  stood  over  in  order  that  evidence  on 
the  subject  might  be  adduced.  The  effect  of  such 
evidence  appears  from  the  statement  set  forth 
above.  The  argument  was  then  resumed,  as 
follows :]  I  submit  that  the  circumstance  that 
the  respondent's  name  was  not  duly  registered 
ontil  stner  he  had  resigned  his  offic;e  of  director 
determines  this  appeal.  Sect.  25  of  the  Companies 
Act  1862  requires  every  company  to  cause  to  be  kept 
in  one  or  more  books  a  register  of  ita  members, 
containing,  besides  the  names  and  addresses  of 
the  memoere,  their  occupations,  if  any,  together 
with  a  statement  of  the  shares  held  by  them. 
Under  sect.  87  of  the  Compajues  Act  1862  the 
register  of  members  is  to  be  jyrimd  facte  evidence 
of  any  matters  by  that  Act  directed  or  authorised 
to  be  inserted  therein.  In  the  allotment  sheets 
produced  there  is  no  statement  of  the  members' 
respective  occupations.  The  appellants  cannot  set 
np  as  a  register  of  ntembers  that  which  was  never 
intended  to  be  a  register.  The  evidence  shows  that 
these  allotment  sheets  could  not  have  been  intended 
as  a  register  of  members.  They  were  merely  sheets 
prepared  by  the  secretary  of  the  company  for  the 
purpose  of  showing  what  shares  were  to  be  allotted, 
and,  the  companv  being  a  going  concern,  unless 
they  can  show  that  every  statutory  requisition 
has  been  complied  with,  cannot  say  tuat  the 
register  is  represented  by  these  allotment  sheets. 
The  effect  of  an  error  in  registration  appears  from 
Be  Land  Credit  Company  of  Ireland ;  Weiker- 
eheim's  case  (28  L.  T.  Eep.  N.  S.  253, 653 ;  L.  Eep.  8 
Ch.  App.  831).  [Kat,  L.J.— In  Be  Underbanh 
Mills.  Ac,  Company  (53L.T.  Rep.  N.  S.  967;  31 
Ch.  Div.  226)  the  sufficiency  of  a  registration  of  a 
mortgage,  in  compliance  with  sect.  &  of  the  Com- 
panies Act  1862,  was  considered.  Lopes,  L.J. 
referred  to  Wolverhampton  New  Waterworks  Com- 
pany T.  Hawktford,  7  C.  B.  N.  S.  795.] 

Buckley,  Q.O.  in  reply. — Sect.  25  of  tiie  Com- 
panies Act  1862  is  diKctory  only.  What  has  to 
be  looked  at  is  the  substance  of  the  matter.  The 
substance  is,  that  there  is  here  a  document,  signed 
by  the  chairman  of  the  company,  which  contains 
the  material  particulars  required  by  the  statute. 
Except  with  reference  to  the  use  of  the  register 
aa  prima  facie  evidence  under  sect.  37  of  the  Act 
of  1862,  the  pix>vision8  as  to  the  mode  of  keeping 
the  register  are  merely  directory : 

East  Gloucestershire  Raiheay  Company  v.  Bar- 
tholomew, 17  L.  T.  Eep.  N.  S.  256  ;  L.  Rep.  3  Ex. 
15. 

The  omission  of  unimportant  details  in  the 
register  does  not  make  any  difference  as  to  its 
effectiveness : 

Irish  Peat  Company  v.  Phillips,  1  B.  &  S.  598,  629. 


[LiNDLET,  L.J. — The  difference  between  those 
cases  and  the  present  is,  that  the  allotment  sheets 
here  were  never  intended  to  be  the  register  of  the 
company.]  But  the  allotment  sheets  lead  to  the 
formal  register,  and  represent  the  completed  book 
until  that  itself  is  prepared.  They  constituted  a 
register;  they  were  not  umply  slips  of  paper. 
They  are  binding  on  tiie  company.  No  officer 
connected  with  the  company  could  say  that  th» 
allotment  sheets  were  not  the  register,:,  and  no- 
member  could  say  so  either.  Euithermore,  aup~ 
Sosing  the  allotment  sheets  are  not  the  register^ 
oes  that  affect  the  case  f  For  even  if  the  respon- 
dent's name  was  not  re^tered  on  the  date  in 
question,  the  contract  between  him  and  the  com- 
pany was  completed  by  the  allotment  of  the 
shares  to  him  and  is  binding  upon  him,  and 
q)ecific  performance  of  that  contract  could  be 
oiforced.  I  submit  therefore  that,  whether  his 
name  was  registei-ed  or  not,  he  being  the  holder 
of  shares  under  an  executed  contract  cannot  now 
repudiate  them.  It  is  too  late  for  him  to  attempt 
to  do  BO.  The  contract  here  is  quite  as  binding 
as  it  was  in  Isaacs'  case  (ubi  sup.),  and  that  case 
is  on  all-fours  with  the  present.  Then  I  contend 
that,  the  respondent  bemg  himself  a  director,  it 
was  his  duty  to  see  that  a  proper  register  was 
kept  by  the  secretary.  And  it  does  not  lie  in  his 
mouth  to  say  that,  although  it  is  perfecUy  true 
the  allotment  sheets  contain  all  the  requisite 
materials,  they  do  not  constitute  a  register  within 
the  statute.  As  regards  the  costs,  if  the  court 
should  foe  against  the  respondent  on  the  question 
of  registration,  I  submit  that  there  should  be  no 
costs  allowed  of  this  appeal,  since  the  point  now 
taken  was  not  raised  at  all  in  the  court  below. 

LiNDLEY,  L.J. — I  do  not  think  we  ought  to 
reverse  the  decision  of  Stirling,  J.  in  this  case. 
This  is  a  limited  company,  formed  in  March  1893 
under  articles  of  association,  two  of  which  are 
important.  Art.  64  provides  that  the  qualification 
of  a  director  shall  be  the  holding  of  2002.  of  share 
capital  (that  is,  forty  shares),  in  respect  of  which 
all  calls  for  the  time  being  due  shaU  have  been 
paid ;  and  this  qualification  is  to  apply  as  well  to 
the  first  directors  as  to  all  future  directors ;  but 
that  the  first  directors  shall  be  allowed  one  month 
from  the  first  general  allotment  of  shares  of  the 
company  in  which  to  acquire  their  qualification. 
By  art.  70  the  office  of  a  director  is  to  be  vacated 

(c)  if  he  ceases  to  hold  the  reqj^site  number  of 
shares,  or,  in  the  case  of  a  first  director,  if  he 
fails  to  obtain  them  within  the  prescribed  time : 

(d)  if  he  shall  send  in  a  written  resignation  to 
the  board,  and  the  same  shall  not  be  withdrawn 
for  seven  days,  or  be  previously  accepted. 
Cammell  was  named  as  an  original  director  in  a 
prospectus  issued  shortly  after  the  company  was 
formed,  and  he  attended  one  or  two  meetings 
during  the  first  month  of  the  company's  existence. 
On  the  29th  March  1893,  at  a  meeting  at  which 
he  was  not  present,  forty  shares  were  allotted  to 
him  and  the  other  directors  as  their  necessary 
qualification.  On  the  7th  April  another  meeting 
was  held,  at  which  the  minutes  of  the  previous 
meeting  were  read.  Cammell  was  not  present  at 
that  meeting,  but  he  was  present  at  a  meeting 
held  on  the  14th  April,  when  the  minutes  of  the 
meeting  of  the  7th  April  were  read.  There  was 
some  controversy  whether  he  knew  of  the  allot- 
ment. Stirling,  J.  came  to  the  conclusion  that 
he  did  not,  and  I  accept  that  conclusion.    On 
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the  29tb  April  the  month  expired  within  which 
ihe  original  directoi-s  were  botmd  to  acquire  their 
qualification  shares.  After  the  expiration  of  the 
month,  and  before  there  was  any  registration  book 
of  the  company  in  existence,  but  after  Cammell's 
name  had  been  put  on  the  allotment  list  on 
the  29th  March  in  i-espect  of  the  forty  shares,  the 
secretary  sent  to  Cammell  a  form  of  application 
for  these  shares,  which  Cammell  never  signed,  and 
which  he  ultimately  returned.  In  the  beginning  of 
May  Cammell  wrote  once  or  twice,  excusing  himself 
from  attending  the  meetings  of  the  directors,  and 
on  the  7th  May  he  sent  in  his  resignation.  On 
the  26th  July,  Cammell  having  then  recently 
ascertained  that  his  name  was  on  the  register  of 
members,  wrote  to  the  secretary  requesting  to  have 
his  name  removed.  In  September  he  received  a 
notice  of  a  call  in  i-espect  of  these  shares,  and  in 
October  proceedings  were  commenced  against  him 
to  enforce  the  call.  On  the  Ist  Kov.  he  moved  to 
rectify  the  register  by  removing  his  name  there- 
from. At  that  date  his  name  was  on  the  register. 
The  motion  was  made  under  sect.  35  of  the  Com- 
panies Act  1862,  which  authorises  an  application 
to  the  court  where  the  name  of  any  person  is 
without  sufBcient  cause  entered  in  the  register  of 
members.  Cammell's  case  is,  that  his  name  was 
entered  in  the  register  without  sufficient  cause. 
The  questions  we  have  to  consider  are,  when  was 
he  put  on  the  register,  and  with  what  authority  ? 
In  the  court  below  it  was  assumed  that  there  was 
a  proper  register  in  existence  before  he  sent  in  his 
resignation,  namely,  on  the  7th  May,  and  that  he 
had  been  put  on  the  register  in  respect  of  these 
forty  shares  before  that  date.  It  now  turns 
out  that  until  some  time  after  that  date 
the  only  documents  on  which  his  name  appeared 
were   certain  allotment   sheets.     His  name  was 

Sut  on  these  allotment  sheets  on  the  29th 
[arch,  and  the  question  is,  whether  these  can  be 
regarded  as  the  register.  The  authorities  which 
have  been  cited  show  that  a  book  or  document  in- 
tended to  be  a  register  may  be  admitted  as  a 
re^^ster  although  the  requirements  of  the  Act  of 
Parliament  as  to  the  keeping  of  a  register  have 
not  been  regularly  complied  with.  But  I  am  not 
aware  of  any  authority  for  saying  that  rough 
memoi-anda  on  sheets  of  paper  not  intended  as  a 
register  at  all,  but  intended  as  materials  from 
which  a  register  may  be  prepared,  can  be  a  register. 
It  is  clear  from  the  evidence  that  these  allotment 
sheets  were  never  intended,  to  be  the  register. 
They  were  allotment  sheets  giving  certain  details 
re8x>ecting  the  allottees,  and  containing  a  column 
referring  to  the  register,  and  were  intended  as 
material  from  which  the  register  was  to  be 
formed  as  distinguished  from  the  register  itseK. 
We  should  be  straining  the  language  of  the  Act 
of  Parliament  and  straining  the  evidence  if  we 
were  to  hold  that  these  sheets  constituted  the 
register.  Cammell's  name  was  therefore  not  in 
fact  put  on  the  register  until  after  he  had 
resigned.  But  was  there  then  authority  to  put 
his  name  on  the  register  ?  Mr.  Buckley  says  that 
the  articles  confen^d  on  the  company  on  iiTevo- 
cable  authority  to  put  him  on  the  i-egfister  after 
the  expiration  of  the  month.  I  do  not  think  we 
can  spell  out  of  the  words  of  the  articles  any  such 
authority  as  that.  These  articles  are  not  so 
strong  as  the  articles  in  Itaacs'  case  (66  L.  T. 
Rep.  N.S.  250,  593;  (1892)2  Ch.  158),  where  such 
an  authority  was  implied.    I  do  not  think  that 


the  fact  that  Cammell  sent  in  his  resignation  ia 
conclusive,  but  I  am  much  impressed  with  this 
fact,  that  the  company  did  not  treat  him  as  being 
a  shareholder  in  respect  of  these  forty  shares  oe 
the  29th  April,  because  the  secretary  of  the  com- 
pany, instead  of  treating  him  as  a  shareholder, 
asks  him  on  the  Ist  May  to  sign  an  application f(v 
shares.  This  resignation,  coupled  with  his  refusal 
to  do  that  which  the  company  had  invited  him  to 
do,  viz.,  sign  the  application  for  shares,  is,  in  mj 
judgment,  sufficient  to  pat  an  end  to  the  authority 
of  the  company.  The  company  therefore  had  no 
warrant  for  putting  his  name  on  the  register  on 
the  23rd  May.  The  problem  which  we  have  to 
solve  is  easier  than  that  which  was  presented  to 
the  court  below,  as  we  have  not  to  consider  what 
would  have  happened  if  he  had  been  placed  upm 
the  register  at  the  earlier  date.  I  think  that  the 
judgment  of  Stirling,  J.  was  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 

Lopes,  L.J. — It  is  clear  that  Cammell's  name 
was  not  on  the  formal  register  until  after  he  re- 
signed his  post  of  director,  but  it  is  said  that 
certain  allotment  sheets  are  in  point  of  fact  under 
the  circumstances  of  this  case  to  bo  regarded  aa 
the  register.    In  my  judgment  they  cannot  be 
so  regarded.    They  are  called  "  Allotment  Book." 
and  they  are  the  materials  from  which  the  register 
is  to  be    subsequently  compiled.    There  are  is 
these  allotment  sheets  omissions  of  some  of  the 
requirements  of  the  Act  of  Parliament,  thongli 
that  may  not  be  conclusive.    But  all  these  things 
so  to  show  that  these  allotment  sheets  were  not 
intended  to  be  the  register.    There  is  also  the 
coliuun    containing   references    to    the  register, 
clearly  showing  that  the  thing  subsequently  ooui- 
piled  by  the  company  was    to  be  the   register. 
Therefore  Cammell  resigned  before  his  name  was 
on  the  register.    But  it  was  said  that,  as  he  did 
not  resign  until  after  the   29th  April,  there  was 
under  the  articles  a  continuing  authority  to  the 
company  to  put  his  name  on  the  register.    Bat 
there  is  another  matter  which  is  important,  viz., 
that   that  was  not  the  view  which  the  company 
took  of  their  position,  because  they  sent  him  on 
the  1st  May   and  on  the   5th   May  a  form  of 
application  for  shares,  which  clearly  shows  that 
they  did  not  then  regard  him  as  a  shareholder. 
That  form  he  returned  to  the  company  withoat 
signing  it.      Therefore  I    think   that  there  was 
no  such  continuing   authority  as   has  been  con- 
tended for.    I  think,  therefore,  that  the  decisioa 
of  the  court  below  was  right. 

Kay,  L.J. — ^In  all  the  cases  in  which  a  person 
has  been  elected  a  director,  and  has  acted  aaa 
director,  and  by  the  terms  of  the  articles  ought  to 
hold  certain  shares  in  order  to  qnalify,  I  am  ex- 
tremely reluctant  to  allow  him  to  escape  from  his 
obligation  to  take  ehares  if  I  can  find  any  reason- 
able means  of  holding  him  to  his  obli^tion.^  Lord 
Selbome  thus  sums  up  the  law  in  BrovcA*  c«*f 
(29  L.  T.  Bep.  N.  S.  562 ;  L.  Rep.  9  Ch.  App.  102t 
After  dealing  with  the  Marqttit  of  Abercom'i  out 
(4  De  G.  F.  &  J.  78),  he  says  (at  p.  106  of  9  Ch. 
App.) :  "  The  other  authorities  are  all  cases  in 
which  as  a  matter  of  fact  shares  had  hen 
registered  in  the  name  of  the  director,  which 
circumstance  occurs  in  this  case  also,  and  in  those 
other  cases  it  was,  in  my  opinion,  most  justly 
regarded  as  a  very  material  fact  to  be  oonsiderea 
when  a  director  tried  to  get  rid  of  the  shares 
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actually  restored  in  hia  name,  that  he  had 
accepted  the  office  of  director,  which  a  man  ought 
not  to  fill  without  qualification.  In  such  cases  a 
director  must  have  a  qualification,  and  is  bound 
as  a  director  to  be  acquainted  with  what  is  done 
in  the  manaeement  of  the  aiFairs  of  the  company. 
It  was  therefore  a  just  conclusion  of  fact  that  an 
act  done  by  a  person  acting  under  the  authority  of 
the  directors,  the  result  of  which  was  to  place  in 
the  name  of  a  director  shares  which  he  ought  to 
have  as  a  qualification — that  that  act  was  done  by 
Ids  authority,  and  that  he  could  not  be  allowed  to 
repudiate  it.  For  my  part  I  see  no  reason  to 
doubt  that  the  various  cases  which  arose  on  that 
state  of  circumstances  were  well  decided."  [His 
Lordship  then  referred  to  certain  dicta  of  Malina. 
V.G.  in  some  of  the  cases,  and  continued  thus  :J 
The  true  result  to  be  drawn  from  those 
authorities  appears  to  be  that  the  fact  of  a  man 
accepting  the  place  of  director,  for  which  the 
possession  of  a  certain  number  of  shares  is  a 
necessary  qualification,  is  most  material  in  deter- 
znining  whether  he  shall  or  shall  not  be  peiinitted 
to  repudiate  as  unauthorised  by  himself  the 
registration  of  shares  which  in  the  ordinary 
coiuve  of  the  business  of  the  company  have 
actually  been  placed  in  his  name,  and  which  were 
needful  for  his  qualification."  The  first  question 
is  whether  these  allotment  sheets,  which  are 
headed  with  these  words,  "  Allotment  Book,"  and 
which  are  not  formally  in  the  shape  of  a  book, 
but  are  sheets  of  paper  attached  to  one  another 
by  a  pin,  are  a  register  within  the  meaning  of 
sect.  25  of  the  Companies  Act  1862.  I  do  not 
consider  the  word  book  in  that  section  to  be 
essential,  and  if  these  sheete  had  really  heea 
treated  as  the  register  until  the  formal  book  had 
been  prepared,  I  should  be  inclined  to  hold  that  the 
entry  of  Cammell's  name  in  those  sheete  would 
be  a  sufficient  compliance  with  the  Act  of  Parlia- 
ment as  to  registration,  and  CammeU  could  not 
then  well  have  escaped.  These  allotment  sheete 
were  actually  writtoi  before  the  shares  were  in 
fact  allotted,  but  they  were  produced  at  the 
meeting  of  the  29th  March,  at  which  the  shares 
were  allotted,  and  were  then  adopted  and  were 
signed  by  the  chairman.  Cammell  himself  was 
not  present  at  that  meeting.  The  month  within 
which  Cammell  was  to  acquire  his  shai-es  expired 
on  the  29th  April.  During  that  intervcU  he 
occasionally  acted  as  director  and  attended 
meetings.  After  that  time  he  never  attended 
any  meetings,  and  he  sent  excuses  for  not 
attending  the  meetings,  but  he  did  not  for- 
mally withdraw  from  the  directorate  until 
the  7th  May.  During  that  period  l^ere 
had  been  no  other  register  in  existence  but 
these  allotment  sheete.  Upon  the  whole  I  come 
to  the  conclusion,  for  the  reasons  already  given  by 
the  Lords  Justices  who  have  preceded  me,  that 
these  sheete  were  not  such  a  register  as  the  Act 
requires.  Therefore,  until  the  23rd  May,  we  can- 
not treat  Cammell  as  being  on  any  register  of  the 
company.  But  he  was  then  put  on,  he  having 
withdrawn  on  the  7th  May.  Mr.  Buckley  argued 
that  the  terms  of  the  socles  were  such  that 
CammeU  was  bound  by  an  agreement  to  become  a 
member,  at  any  rate  from  the  29th  April,  and  that 
after  that  date  he  could  not  object  to  re^stration. 
I  cannot  read  the  articles  in  that  way.  In  Isaacs' 
cote  (66  L.  T.  Hep.  N.  S.  250,  593;  (1892)  2  Ch. 
158) the  words  were  "shall  be  deemed  to  have 


agreed  to  take  the  said  shares,"  but  these  articles 
contain  no  such  words  as  those,  therefore  I  do  not 
think  that  point  can  succeed.  But  then  I  have 
considerable  difficulty  as  to  another  point.  Be- 
tween the  29th  April  and  the  7th  May,  when  Cam- 
mell withdrew  from  the  directorate,  he  must  be 
treated  as  having  authorised  the  officials  of  the 
company  to  put  his  name  on  the  register,  and  if 
in  that  interval  his  name  had  been  put  on  tinb 
register  he  could  not  have  repudiated  tnat  autho- 
rity. Then  is  his  mere  resignation  of  the  posi- 
tion of  director  necessarily  a  determination  of 
that  authority?  The  obugation  to  become  a 
shareholder  put  on  him  by  the  articles  began  from 
the  time  when  he  became  a  director,  and  at  the 
end  of  the  month  within  which  he  was  allowed  to 
acquire  the  shares  the  company  had  authority  to 
put  him  on  the  register  witnout  any  further  com- 
munication with  him.  Did  his  mere  resignation 
of  the  position  of  director  put  an  end  to  that 
authority  when  the  obligation  to  become  a  share- 
holder commenced  fi-omthe  time  of  his  acceptance 
of  the  office  P  I  do  not  think  it  necessary  to  give 
any  decided  opinion  on  that,  because  in  this  case 
something  else  occurred  which  did  put  an  end  to 
it.  On  the  1st  May  the  secretary  sent  him  for  his 
signature  a  form  of  application  to  take  shares, 
which  he  did  not  sign.  He  was  not  told  then  that 
shares  had  been  aUottod  to  him,  and  he  did  not 
know  of  such  allotment.  Again,  on  the  5  th  May, 
the  secretory  wrote  again  calling  his  attention  to 
the  matter.  CammeU  never  signed  that  appUca- 
tion.  On  the  contrary,  he  iietumed  it  unsigned. 
I  think  that  that,  coupled  with  his  resignation, 
was  enough  to  determine  the  implied  authority  of 
the  company  to  put  him  on  the  register,  and  that 
the  registration  on  the  23rd  May  was  too  late. 

Appeal  dismissed. 

SoUcitors  for  the  appeUante,  Beyfus  and 
Beyfut. 

SoUcitors  for  the  respondente,  Blaughter  aai 
May. 


Monday,  April  30. 

(Before  Lindlbt,  Lopes,  and  Kay,  L.JJ.) 

Se  The  Hebcynia  Coppeb  CoHPAirr  Likited; 

Ex  parte  Bichabdson.  (a) 

APPEAL  FBOM  THE  CHANCEBY  DIVISION. 

Company — fVinding-up — List  of  eontributories — 
Director's  qualification  shares — Implied  contract 
to  taike  shares. 

The  articles  of  assoeitition  of  a  company  which  was 
incorporated  in  July  1891  provided  that  the 
qiMltfieatum  of  a  director  should  be  the  holding 
of  shares  of  the  nominal  amount  of  2502. ;  that 
the  first  directors  might  act  before  acquiring 
their  qualification ;  but  that,  uniess  within  one 
month  from  their  appointment  they  acquired 
such  qualification,  they  shotild  be  deemed  to  have 

Xed  to  take  the  same,  and  the  same  should  be 
ted  to  them  accordingly.  B.  was  one  of  the 
personsnamed  as  the  first  directors  in  the  articles. 
On  the  2lst  July  1891,  after  the  registration, 
he  wrote  to  the  consulting  engineer  of  the  com- 
pany a  letter  in  which  he  referred  to  the  fact  of 
nis  having  signed  the  articles  and  a  prospectus, 
in  which  his  nam^  appeared  as  a  director.  On 
the  ^th  Sept.  1891   A«  vrrote   to   the  secretary 

(a)  Beported  b;  E.  A.  Soaatoolit,  Eiq.,  Bwrtster-at-Lair. 
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regigning  hi$  appointment  as  director.  The 
directors  accepted  his  resignation,  hiU  allotted 
to  him,  qualification  shares  to  the  nenninal 
amxmnt  of  2501.  R.  never  attended  any  of  the 
meetings  of  the  directors,  or  otherwise  acted  as  a 
director.  In  the  winding-up  of  the  company  the 
liquidator  settled  B.  on  the  list  of  contributories 
in  respect  of  those  shares.  A  summons  was 
taken  out  by  B.  to  have  his  name  removed  from 
the  list.  It  was  decided  hy  Wright,  J.  {sitting 
as  an  additional  judge  of  the  Chancery  Division, 
ante,  p.  231})' that  the  fact  that  B.  autnorised  the 
company  by  the  letter  of  the  21st  July  1891  to 
hold  him  out  to  the  worUL  as  a  director,  and  that 
he  allowed  himself  to  be  named  as  a  first  director, 
was  evidence  that  he  had  agreed  to  take  the 
shares;  that  that  conclusion  waa  fortified  by  the 
letter  of  the  8th  Sept.  1891 ;  and  that  his  name 
must  therefore  remain  on  the  list.  On  appeal  : 
Held,  that  the  inference  to  be  drawn  from  the  fact 
that  B.  had  assented  to  the  articles  and  to  the 
prospectus  was  thai  he  agreed  to  become  a 
director  on  the  terms  of  the  articles  to  which  he 
had  assented ;  and  that  therefore  his  name  was 
rightly  placed  on  the  list  of  contributories  in 
respect  of  his  qualifi^cation  shares. 
Re  Tne  Anglo- AuBtnan  Printing  and  Publishing 
Union  Limited  ;  Ex  parte  Isaacs  (66  L.  T.  Bep. 
N.  S.  693;  (1892)  2  Ch.  158)  applied. 
Decision  of  Wright,  J.  affirmed. 
Appeal  by  Bichardaon  from  a  decision  of 
Wright,  J.,  sitting  aa  an  additional  judge  of  the 
Chancerj  Division  {ante,  p.  236). 

Qregson  Ellis  {Binaley  with  him)  for  the  appel> 
lant. — The  appellant  s  name  was  wronglj  plaoed 
upon  the  list  of  contributories,  and  ought  to  be 
removed.  He  never  applied  for  any  shares  in  the 
company,  and  no  contract  to  take  shares  can  be 
impued  from  the  fact  of  his  signing  and  approv. 
ing  of  the  articles  and  prospectus.  He  neither 
was  present  at  any  of  the  board  meetings,  nor  in 
any  way  acted  as  a  director.  On  the  8th  Sept. 
1891,  less  than  two  months  after  the  incorporation 
of  the  company,  he  wrote  the  letter  resigning  his 
office,  and  his  resignation  was  accepted  by  the 
company.  The  present  case  is  distinguishable 
from  Be  The  Anglo-Austrian  Printing  and  Publish, 
ing  Union  LimUed;  Ex  parte  Isaacs  (66  L.  T.  Bep. 
N.  S.  593  ;  (1892)  2  Ch.  158),  as  there  Isaacs  acted 
on  several  occasions  as  a  director ;  but  here  the 
appellant  did  not  act  on  any  occasion.  The  effect 
of  the  decision  in  Ex  parte  Isaacs  {ubi  sup.)  is, 
that  the  court  must  find  some  contract  on  a 
person's  part  to  become  a  director.  The  mere  fact 
that  he  signed  the  articles  of  association  is  not  suffi- 
cient. It  is  notenongh  to  show  that  he  consented  to 
become  a  director  unless  it  can  also  be  shown  that 
he  consented  to  become  a  diiectoron  the  terms  of 
the  articles.  Can  the  court  infer  that  the  appellant 
consented  to  become  a  director  on  the  terms  of 
the  articles  from  the  circumstances  of  this  case  ? 
Whinney,  for  the  respondent,  the  liquidator, 
was  not  called  upon  to  argue. 

LiNDLET,  L.J. — I  think  that  this  is  a  clear 
case.  The  question  is  one  of  inference  only,  and 
I  do  not  see  so  much  difficulty  in  it  as  Wright,  J. 
seems  to  have  felt.  Here  is  a  company  formed  and 
registered  in  July  1891.  A  couple  of  days  before- 
hand a  copy  of  the  prospectus  and  a  print  of  the 
articles  of  association  are  sent  to  Mr.  Bichardson. 
His  name  appears  on  the  prospectus  as  a  director. 


The  letter  which  the  company  sent  to  him  on 
that    occssion   is-  not    forthcoming.      Bat   the 
answer  wfaidi  he  returned  to  them  on  the  21at 
July  1891  has    been   produced.      From  th&t  it 
appears  that  he  signed  the  prospectus  and  the 
articles,  and  I  suppose  it  must  be  taken  that  be 
assented  to  them.-    What  is  the  inference  to  be 
drawn  from  that  P    The  articles  run  thus :  [His 
Lordship  read  arte.  80  and  84,  and  continned:] 
In  its  inception  the  company's  shares  were  lOi. 
each.     They    appear    to   have    afterwards  been 
turned  into  11.  shares.     Judging  frcHn  the  tenns 
of  Mr.  Bichardson's  letter  of  the  2l8t  July  1891, 
and  from  the  terms  in  which  he  resiened  his 
position  as  director  by  the  letter  of  ^e  Siix  Sept 
1891, 1  cannot  feel  that  it  is  open  to  me  to  draw 
any  inference  at  all  except  this,  that  he  did  agree 
to  become  a  director  on  the  terms  of  art.  84,  to 
which  he  had  assented.    If  you  go  a  little  further 
behind,  you    find    a  Mr.   Cheesewright,  who   is 
said  to  have  agreed  to  provide  the  qualifiosiioii 
shares  for  Mr.   Bichardson,'  and   it  is  possiUe 
that  the  latttr  may  have  a--  good  cause  of  action 
against  the  former.      I  think  that  this  is  quite 
as  strong  a  case  as  Ex  parte  Isaacs  {ubi  sup.).  The 
only  difference  is  that  in  that  case  Isaacs  did  act 
as  a  director,  whereas  Mr.  Bichardson  has  not 
done  so.    But  he  has  agreed  to  become  a  director, 
and  has  assented  to  the  articles.    And  when  the 
month   had  expired    the  shares    were    properiy 
allotted  to  him.    In  my  opinion  the  decision  <» 
Wright,  J.  was  perfectly  correct :  and  the  appeal 
therefore  fails,  and  must  be  dismissed  with  costs. 

Lopes  and  Ka.t,  L.JJ.  agreed. 

Appeal  dismissed. 

Solicitor  for    the   api>ellant,  J.  J.  G.  Pugh, 
agent  for  O.  J.  L.  Morgan,  Swansea. 

Solicitors  for  the   respondentt   Slaughter  and 
JUay. 


Monday,  May  7. 

(Before  Lindley,  Lopes,  and  Kay,  liJJ.) 

Be  Edwakd  Wikkle,  juk.  (a) 

OBIOINAI.  APPLICATIOIT  TO  THE  LOBDS  JUSTICES 
SITTING  IN  LTTNACT. 

Lunatic — Scheme  of  maintenance — AUowanee  to 
wife  —  Execution  creditor  —  Receiver — Priority 
—Lunacy  Act  1890  (53  Vict.  c.  5),  s.  117. 

Under  sect.  117  of  the  Lunacy  Act  1890  the  eourl 
has  no  power  to  sanction  an  allowance  for  the 
future  maintenance  of  a  lunatic's  wife  out  of  his 
property  inpriorHy  to  the  payment  of  his  debts. 

On  the  loth  March  creditors  of  a  lunatic  recovered 
judgment  agairist  him  in  an  action  for  their  debt. 
On  the  following  day  a  tvrii  of&.ut^  too*  lodged 
with  the  sheriff,  ajid  he  on  the  19th  March  toA 
possession  of  the  lunatic's  goods.  On  the  taar 
day  the  lunatic's  wife  was  appointed  interim 
receiver  of  his  property  until  a  summon*  take* 
out  by  her  on  Hie  12th  March  for  the  sanction  <4 
a  schema  of  maintenance  had  been  dealt  vilh. 
The  sheriff  withdrew. 

Held,  that  the  property  of  the  lunatic  was  by  reason 
of  the  appointment  of  the  receiver  placed  under 
the  control  of  the  court ;  and  that  the  ereditort 
could  only  be  allowed  to  take  it  subject  to  proper 
provisions  being  made  for  his  mainienanosi  out 
that  the  order  for  maintenance  would  be  made 

(a)  Hnported  by  E.  A.  Scbatcblbt,  R«|.,  narrliMr.u-I«v. 
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ao  at  not  to  affect  any  priority  whieh  the  creditors 

might  have  obtained  by  lodging  their  writ  with 

the  theriff;  and  that  no  vanalionwouM  be  made 

in  the  scheme  of  maintenance  withovi  notice  to 

them. 

TThis  whs  an  application  by  Marion  Winkle,  the 

'wife  of  the  abore-named  Edward  Winkle,  a  person 

of  unaonnd  mind,  not  so  found  by  inquisition, 

tulriTig  for  the  confirmation  by  the  court  of  a 

scheme  of  maintenance  approved  by  the  master, 

under  sects.   116  and    117  of  the  Lunacy  Act 

1890. 

The  lunatic  was  thirty-six  years  of  age.  There 
were  no  children  of  the  marriage.  He  had  for- 
merly carried  on  business  at  Malvern. 

On  the  12th  Jan.  1894  he  was  remored  to  a 
lunatic  asylum. 

On  the  9th  Feb.  an  action  against  him  was 
commenced  in  the  Queen's  Bench  Division  by  his 
^bankers,  claiming  Uie  sum  of  315Z.  7<.  6(£.,  the 
amount  of  an  overdraft  on  his  current  account  on 
the  5th  Feb. 

On  the  27th  Feb.  a  guardian  ad  litem,  was 
appointed. 

On  the  12th  March  the  applicant  took  out  this 
summons,  asking  (1)  that  sue  might  be  at  liber^ 
to  sell  and  dispose  of  the  stock-in-tiade  and  good- 
-will  of  the  business  of  the  lunatic,  together  with 
the  lease  of  the  house  where  it  had  been  carried 
on,  either  as  a  going  concern  or  otherwise;  (2) 
that  she  might  be  at  liberty  to  retain  out  of  the 
proceeds  of  such  sale  the  sum  of  22.  weekly  for 
the  maintenance  of  hearaelf  and  the  lunatic ;  (3) 
that  she  might  also  pay  out  of  the  proceeds  of 
such  sale  the  costs  incurred  in  defending  the 
action  in  the  Queen's  Bench  Division. 

The  summons  was  returnable  on  the  2l8t 
March. 

On  the  16th  March  the  plaintiffs  in  the  action 
in  the  Queen's  Bench  Division  recovered  judg- 
ment under  Order  XIV.  for  the  amount  of  their 
claim  and  costs. 

On  the  17th  March  a  writ  of  fi.  fa.  was  lodged 
with  the  sheriff,  and  on  the  lOth  March  he  took 
possession  of  the  lunatic's  goods. 

On  the  same  day  Davey,  L.J.,  sitting  in  lunacy, 
made  an  order  appointing  the  applicant  interim 
receiver  of  the  property  of  the  lunatic  with  power 
to  take  immediate  possession  thereof  before  giving 
security  until  the  summons  had  been  dealt  with. 
On  the  21st  March,  Grantham,  J.  ordered  the 
sheriff  to  withdraw,  and  directed  a  stav  of  pro- 
ceedings in  the  action.  The  sheriff  thereupon 
withdrew. 

On  the  3rd  April  the  summons  cacme  before  the 
master  in  lunacy,  and  he  sanctioned  the  sale  of 
the  lunatic's  assets,  and  directed  that  the  same 
should  be  paid  into  court  and  invested  in  consols, 
and  out  of  the  dividends  and  by  periodical  sales 
ot  the  consols  II.  per  week  should  be  raised  for 
the  maintenance  oi  the  lunatic,  and  11.  per  week 
for  the  maintenance  of  his  wife,  the  applicant ; 
and  he  allowed  the  cost  of  the  application  and  of 
defending  the  action  in  the  Queen's  Bench  Divi- 
sion out  of  the  estate. 

On  the  23rd  April  a  divisional  court  of  the 
Queen's  Bench  Division,  upon  an  appeal  by  the 
pliuntiffs  in  the  action,  set  aside  the  order  of 
Graotbam,  J.;  and  ordered  that  the  plaintiffs 
should  take  no  fresh  proceeding  to  eniorce  the 
judgment  therein  hyfi.fa.  until  the  matter  had 


been  brought  before  the  judge  or  master  in 
lunacy. 

By  sect.  117  of  the  Lunacy  Act  1890  "the 
judge  may  order  that  any  property  of  the  lunatic, 
whether  present  or  future,  be  sold,  charged,  mort- 
gaged, dealt  with,  or  disposed  of  as  the  judge 
uiinks  most  expedient  for  the  purpose  of  raising, 
or  securing,  or  repaying,  with  or  without  interest, 
money  which  is  to  be,  or  which  has  been,  applied 
to  all  or  any  of  the  purposes  following :  (o)  pay- 
ment of  the  lunatic's  debts  or  engagements ;  (o) 
discharge  of  any  incumbrance  on  his  property; 
(e)  payment  of  any  debt  or  expenditure  incurred 
for  the  lunatic's  maintenance  or  otherwise  for  his 
benefit;  (d)  payment  of  or  provision  for  the 
expenses  of  his  future  maintenance." 

The  application  now  came  on  to  be  heard  before 
the  Lorcts  Justices  sitting  in  lunacy. 

E.  8,  Ford  for  the  applicant. — The  appointment 
of  the  receiver  has  placed  the  lunatic's  property 
under  the  protection  of  the  court.  It  is  a  judicial 
act,  and  is  considered  as  taking  effect  from  the 
earliest  time  possible,  and  th^efore  has  prece- 
dence over  the  execution  put  in  on  the  same  day : 

Wright  V.  MilU,  4  H.  *  N.  488. 
The  court  will  not  allow  the  judgment  creditors 
to  take  any  of  the  property  out  of  its  control  with- 
out making  due  provision  for  the  maintenance  of 
the  lunatic : 

Be  Fountain,  59  L.  T.  Bep.  N.  S.  76 ;  37  Ch.  Div. 
609; 

Re  Pink,  49  L.  T.  Bep.'.K.  S.  418 ;  28  Ch.  Div.  577 ; 

Re  PlenderUiih,  69  L.  T.  Bep.  N.  S.  325;  (1893) 
3  Ch.  832. 

That  would  include  provision  for  the  maintenance 
of  his  wife.  [Kay,  L.J. — Does  the  order  of 
Davey,  L.J.  include  maintenance  for  the  wife  P] 
No;  only  the  order  of  the  master.  [LftTDLET, 
L.J. — Is  there  any  authority  for  allowing  mainte- 
nance to  a  lunatic's  wife  as  against  his  creditors  ? 
Sect.  117  of  the  Lunacy  Act  1890  does  not  say 
anything  about  maintenance  for  the  family  of  a 
lunatic. J  I  do  not  know  of  any  authority  on  the 
point,  unless  Be  Piiik  (u6t  sup.)  can  be  regarded 
as  one.  There  the  expenses  of  the  past  mainte- 
nance of  the  lunatic's  wife  and  children  were 
allowed  as  against  his  creditors  (see  p.  581  of 
23  Oh.  Div.) 

LiNDLKT,  L.J.— Under  sects.  116  and  117  of 
the  Lunacy  Act  1890  I  doubt  if  we  can  support  the 
lunatic's  &mily.  I  do  not  think  that  any  autho- 
rity goes  so  far  as  to  allow  us  to  make  such  an 
order  as  is  now  asked  for.  Sect.  117  of  the  Act  of 
1890  is  the  section  which  provides  what  is  to  be 
done  in  such  a  case  as  this,  and  there  is  no  men- 
tion there  of  the  maintenance  of  the  lunatic's 
wife.  It  is  a  somewhat  strong  thing  to  prefer  a 
lunatic  debtor  to  his  creditors ;  but  it  would  be 
still  stronger  if  his  wife  and  family  were  to  be  pre- 
ferred to  them  also.  We  cannot  sanction  that 
part  of  the  scheme  which  allows  maintenance  for 
the  wife. 

Lopes  and  Kat,  L.JJ.  concurred. 

Ernest  PoUoek  for  the  respondents,  the  judg- 
ment creditors. — [Lindlet,  LJ. — We  need  not 
hear  tou  on  the  point  as  to  the  maintenance  of  the 
lunatic's  wife.  But  what  have  you  to  say  as 
regards  the  12.  per  week  for  the  lunatic  person- 
ally P]  As  to  the  maintenance  of  the  lunatic,  his 
goods  are  bound  as  from  the  date  of  the  fi.fa.,  and 
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the  reBpondents  are  in  the  position  of  creditors 
who  hare  a  charge  on  his  property.  [Kat,  L.J. — 
In  Be  PleTiderleith  {ubi  sup.)  the  creditors  had 
obtained  charnng  orders,  out  maintenance  was 
allowed  to  the  Itinatic  as  a^inst  them.  Lindlet, 
L.J. — Would  the  respondents  not  be  sufficiently 
protected  if  we  made  the  order  without  prejudice 
to  any  priority  which  they  may  have  obtained 
under  their  judgment  P  That  would  suspend  their 
right  to  execution.  That  is  all.]  The  respondents 
are  entitled  to  a  debt  which  bears  interest,  and  I 
ask  for  payment  to  them  under  the  scheme.  They 
acquired  security  by  their  judgment  which  they 
obtained  before  the  receiver  was  appointed,  and 
they  have  no  need  to  invoke  the  aid  of  the  court 
to  obtain  payment  of  their  debt,  like  the  creditors 
in  JZe  Plenderhith  {ubi  tup.).  If  the  order  sug- 
gested is  made  the  respondents  will  be  prevented 
from  obtaining  satisfaction  of  their  debt.  They 
ought  to  be  saved  the  costs  of  proving  any  claim 
again,  and  are  entitled  to  an  order  declaring  and 
establishing  their  priority.  [Kay,  L.J. — We  can- 
not do  that.  The  other  creditors  are  not  before 
us.] 

LiNDLET,  L.  J. — ^Wbat  we  propose  to  do  is  this : 
We  propose  to  confirm  the  order  as  to  the  12.  per 
week  maintenance  for  the  lunatic,  but  dischargmg 
so  much  of  it  as  allows  maintenance  for  his  wife. 
The  order  is  to  be  without  prejudice  to  any  charge 
or  priority  which  the  judgment  creditors  may 
have  acquired  bv  lodging  their  writ  with  the 
sheriff  on  the  17th  March.  No  variation  is  to  be 
made  in  the  scheme  without  notice  to  the  judg- 
ment creditors.  The  costs  of  the  applicant  must 
come  out  of  the  lunatic's  estate.  The  judgment 
creditors  can  add  their  costs  to  their  judgment. 
The  position  of  affairs  is  this :  In  point  of  fact 
the  property  of  the  lunatic  is  subject  to  the  con- 
trol of  the  court  by  reason  of  the  appointment  of 
the  receiver.  The  question  is,  what  is  to  be  done  V 
The  situation  is  one  of  constant  occurrence.  An 
execution  creditor  is  not  entitled  to  take  the  pro- 
perty of  the  lunatic  from  under  the  protection  of 
the  court  and  drive  him  into  a  pauper  asylum. 
He  is  only  entitled  to  take  the  property  subject  to 
proper  provision  being  made  for  the  maintenance 
of  the  lunatic.  That  is  a  well-settled  rule  of  the 
court,  and  we  ai-e  not  going  to  alter  that.  On  the 
other  hand,  the  creditors  are  entitled  to  payment 
of  their  debt  subject  to  such  maintenance,  and  we 
think  it  just  to  preserve  to  them  all  their  rights, 
as  between  them  and  the  other  creditors,  although 
the  sheriff  has  given  up  possession  to  the  receiver. 
It  is  possible  that  the  lunatic  may  be  hereafter 
taken  under  the  care  of  his  vrife,  and  the  main- 
tenance might  then  be  inci'eased,  but  that  could 
not  be  done  without  notice  to  the  creditors. 

Lopes  and  Kat,  L.JJ.  concurred. 

Solicitors  for  the  applicant.  Street,  Poynder, 
and  Whatley,  agents  for  H.  L.  Whatley,  Great 
Malvern. 

Solicitors  for  the  respondents,  Bltiek  and  Moss, 
agents  for  Edtoard  Nevinson,  Great  Malvern. 


April  24,  25,  26,  27,  and  May  8. 

(Before  Lindlet,  Lopes,  and  Kat,  L.JJ.) 

Lemmok  v.  Webb,  (a) 

APPEAL  FBOM  THE  CHANCEKT  DITISION. 
Nuisance — Adjoining  owners — Trees  overhangittf 
neighbour's  land  —  Abatement  of  nuiaante  — 
Removal  of  branches — No  obligation  on  part  of 
owner  of  land  to  give  notice  to  owner  of  trees — 
InjuneHon — Damages, 

The  owner  of  a  tree  has  no  right  to  prevent  a 
person  lawfully  in  possession  of  land  into  or 
over  which  its  roots  or  branches  have  grown  froM 
cutting  away  so  miuih  of  them  as  projects  into  or 
over  his  land ;  and  the  owner  of  the  tree  is  not 
entitled  to  notice  unless  his  land  is  entered  in 
order  to  effect  such  cutting.  However  dd  Ike 
roots  or  branches  may  be,  they  may  be  eui  lotfA* 
out  notice  subject  to  the  same  condition.  The 
right  of  an  owner  or  occupier  of  lartd  to  free  it 
from,  such  obstructions  is  not  restricted  by  the 
necessity  of  giving  notice  so  long  as  he  confines 
himself  and  his  operations  to  his  own  land, 
including  the  space  vertiadly  above  and  helow 
its  surface. 

Decision  of  Kekewich,  J.  (70  L.  T.  Bep.  N.  S. 
275)  reversed. 

This  was  an  appeal  by  the  defendant  from  a 
decision  of  Kekewich,  J.  restraining  the  defen- 
dant from  cutting  the  ornamental  timber  over- 
hanging his  property  without  previously  giving 
notice  to  the  plaintiff,  to  whom  such  timber 
belonged. 

The    plaintiff    and    the    defendant    weie    the 
owners  of  adjoining  residential  properties.    The 
plaintiff  had  acquired  his  property  in  1879,  and 
the  defendant  had  acquired  his  about  1881.    On 
the  boundary  of  the  plaintiff's  land  there  were 
certain  ancient  large  oak  and  elm  trees  growing 
on  his  land,  which  had  branches  of  considerable 
age  and  size  overhanging  the  defendant's  land.  A 
public  bridle-path  ran  parallel  to  the  bonndaij. 
The  defendant  alleged  that  these  branches  injmi- 
ously  interfered  with   certain   farm  buildings  on. 
his  land    and  obstructed  the    entrance  thereto. 
The  defendant,  without  giving  any  notice  to  the 
plaintiff,  cut  down  seversJ  of  the  branches.    The 
points  at  which  some  of  the  branches  were  cat 
were  a  few  inches  within  the  boundary  line  of  the 
plaintiff's  land.    Accordingly  the  plaintiff  brought 
this  action  against  the  defendant,  claiming  a  decla- 
ration that  the  defendant  was  not  entitled  to  cot 
any  branches  off  the  plaintifTs  trees  which  over- 
hung the  defendant's  land  when  such  overhanging 
had  continued  for  many  years,  and  an  injanclaai 
and  damages.    Evidence  was  adduced  to  shov 
that    the  branches  cut  were  considerably  more 
than  twenty  years  old.     There  was  no  evidence 
that  the  overhanging  branches  were  likely  to  b« 
dangerous  to  life  or  health,  and  the  defendant  h>d 
been   aware    of  their  existence  for  about  fifteen 
years.    It    did  not  appear  that   the  trees  were 
visible  from  the  plaintiffs  residence  nor  that  the 
cutting  of  the  Iwanches  impaired  the  beauty  of 
hisproperty. 

Kekewich,  J.  said  that  the  authorities  showed 
that  the  inconvenience  caused  by  the  overhanging 
of  a  neighbour's  tree  must  be  treated  as  a  nuisance 
of  omission.  In  this  case,  the  nnisaDce  being  one 
of   long  standing,  the  defendant,  except  in  tii« 

(a)  Berorted  by  E.  A.  SCBATCBUnr,  Eiq.,  BurUtor-U-Isw. 
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case  ot  immediate  danger,  was  not  entitled  to 
remove  it  without  saving  reasonable  notice  to  the 
plaintiff.  As  no  notice  had  been  given  and  no  imme- 
diate danger  was  proTsd,  the  act  of  the  defendant 
"was  wroi^ul,  and  he  must  pay  52.  damages  and 
the  costs  of  the  action  (70  L.  T.  Rep.  N.  S.  275). 
From  that  decision  the  defendant  now  appealed. 

Marten,  Q.O.  and  Job  Bradford  for  the  appel- 
lant.— Kekewich,  J.  granted  an  injunction  a.gain8t 
the  defendant  on  the  ground  that  i-easonable 
iiotice  was  necessary  before  the  defendant  had  the 
right  to  abate  the  nuisance  caused  by  the  over- 
hanging boughs  of  the  plaintiff's  trees.  But  we 
submit  that  he  has  that  right  without  giving  any 
Tiotice  whatever.  The  defendant  is  entitled  to  his 
property  lujtce  ad  ccelum,  and  has  the  right  on  his 
own  land  to  cut  the  overhanging  bi-anches  of  a 
neighbour's  trees : 

Bro.  Abr.  "  Nnsans,"  pi.  28 ; 

Norrii  V.  Baler,  1  Boll.  Sep.  393,  394 ;  tub.  nam. 
Morrice  v.  Baker,  3  Bolst.  196; 

Pitkering  v.  Rudd,  4  Camp.  219  ;  1  Stork.  N.  P.  56. 
Ifothing  is  said  there  about  notice  being  required. 
Sut  on  the  question  of  notice  see 

Penrttddoek's  cate,  3  Co.  Bap.  205;  old  paging, 
5  Co.  Bep.  100. 
In  that  case  the  neighbom-  entered  someone  else's 
land  to  abate  the  nuisance.  That  case,  therefore, 
IS  entirely  beside  the  mark  as  regards  the  present 
«ase.  [LiNOLET,  L.J. — Excluding  any  question 
of  danger,  what  right  has  a  person  to  take  the 
law  into  his  own  hajids  ?  Why  cannot  he  request 
the  owner  of  the  trees  to  abate  the  nuisance?] 
But  why  should  the  person  affected  by  the 
nuisance  be  required  to  give  notice  to  the  person 
committing  it  P  The  overhanging  trees  constitute 
a  trespass,  and  the  neighbour  ought  not  to  have 
cast  upon  him  the  additional  burden  of  giving 
notice.    What    advantage    would    there    be    by 

fiving  notice  P  The  shortest  way  is  to  cut  tike 
oughs  without  giving  notice.  [Kat,  L.J. — The 
boughs  are  none  the  less  the  property  of  the  owner 
of  the  trees  because  they  overhang  the  property 
of  his  neighbour.  The  reason  for  requiring  notice 
13  to  give  the  owner  an  opportunity  of  domg  the 
work  himself  before  you  take  the  law  into  your 
own  hands.  Then  he  can  do  it  in  the  wav  that 
1>e8t  suits  him.]  It  has  never  been  held  that, 
with  regard  to  the  cutting  of  overhanging  boughs, 
notice  to  the  owner  of  the  trees  is  necessary.  The 
^neral  rule  may  be  that,  before  abating  a 
nuisance,  notice  to  the  person  committing  it 
should  be  given.  But  there  is  an  exception  made 
to  that  rule  in  the  case  of  the  overhanging  boughs 
of  trees.  All  the  authorities  state  it  as  a  general 
proposition  that  notice  is  not  required  in  tre  case 
of  trees:  (for  example,  see  Gale  on  Easements, 
3rd  edit.,  pp.  419,  420.)  [Lindlbt,  L.J.— The 
authority  most  in  favour  of  the  appellant  is  what 
3est,  J.  says  in  his  judgment  in  Earl  of  Lonsdale 
V.  Nelson  (2  B.  &  Or.  302,  311) :  "  There  is  no 
decided  case  wliich  sanctions  the  abatement  by  an 
mdividnal  of  ntd8ance,s  from  omission,  except  that 
of  cutting  the  branches  of  trees  which  overhang  a 
public  road  or  the  private  property  of  the  person 
who  cute  them."  Then  there  is  always  the  ques- 
tion of  emergency  to  be  considered.  You  cannot 
tell  from  day  to  day  what  may  happen,  or  what 
danger  may  be  caused  by  overhanging  boughs. 
And  therefore,  on  that  ground,  the  pei'son  suffer- 
ing from  a  nuisance  of  that  kind  ought  to  be 


allowed  to  abate  it  without  giving  any  notice. 
They  referred  also  to 

Viner'e  Abr.  vol.  20,  "  Trees  " ; 

Pollock  on  Torts,  3rd  edit.,  pp.  869,  370. 

Warmington,  Q.G.  and  B.  F.  Norton  for  the 
respondent. — [Lindlbt,  L  J. — ^We  need  not  hear 
you  on  the  point  as  to  emergency.]  As  regards 
the  other  point,  we  submit  that  the  defendant  has 
committed  a  trespass  in  two  ways :  By  cutting  the 
plaintiff's  trees  he  has  committed  a  trespass,  for 
anyone  who  lops  tiie  trees  belonging  to  another 
Xierson  commits  a  trespass  on  his  Tana,  since  quie- 
quid  plantatw  solo  solo  eedit.  Furthermore,  the 
points  at  which  he  cut  the  branches  were  in  the 
plaintiff's  property.  [Kat,  L.J. — Beyond  all 
question  he  could  do  so  if  he  gave  notice.  The 
authority  for  that  is  overwhelming.]  Here  the 
defendant  gave  the  plaintiff  no  notice  and  no 
opportunity  of  abating  the  nuisance,  if  it  was  a 
nuisance.  Where  the  nuisance  has  not  been 
created  by  the  person  upon  whose  property  it 
existe,  then  the  neighbour  cannot  abate  \t.  We 
submit  that  Kekewich,  J.  was  perfectly  correct  in 
holding  that  the  defendant  ha!d  no  right  to  abate 
the  nuisance  without  giving  the  plaintiff  notice. 
The  plaJntifPs  trees  have  overhung  the  defen- 
dant's property  for  over  twenty  years;  the 
boughs  nave  existed  for  much  longer  than  twenty 
years.  Overhanging  trees  do  not  constitute  a 
nuisance  if  they  nave  existed  for  bo  long  a  time  as 
that,  and  their  existence  has  been  acquiesced  in 
by  the  party  affected  thereby.  Thf refore,  having 
regard  to  the  age  of  the  plaintiff's  trees,  and 
the  projecting  branches,  he  has  acquired  a  right 
to  the  exclusive  possession  of  so  much  of  the 
space  above  the  defendant's  soil  as  the  branches 
actually  fill.  Either  under  the  Stetute  of  Limite- 
tions  or  by  prescription  the  plaintiff  has  aoquired 
a  right  to  keep  the  branches  where  they  have 
grown.  Suppose  it  was  the  casei  of  a  building 
belonging  to  the  plaintiff  overhanging  the  defen- 
dant's Ismd  for  the  period  of  twenU'  years.  It 
might  be  a  nuisance,  but  it  oould  not  be  abated  by 
the  defendant.  For  where  a  man  erects  on  his 
own  land  something  which  projecte  over  his 
neighbour's  land,  and  it  remains  undisturbed  for  a 
sufficient  length  of  time,  his  neighbour  cannot 
remove  it  nor  maintain  any  action  m  respect  of  it. 
Penruddock's  ease  {tibi  sup.)  decides  that  every 
overhanging  bough  is  a  nuisance.  Why  then 
should  there  be  a  difference  between  overhanging 
boughs  and  overhanging  buildings  P  [Lindlbt, 
L.J. — This  is  a  novel  doctrine  that  you  are 
suggesting.]     We  rely  on 

Jones  V.  Williams,  11  H.  ft  W.  176. 
That  case  does  not  accept  all  that  was  laid  down 
in  Earl  of  Lonsdale  v.  Nelson  {ubi  sup.),  which, 
therefore,  does  not  receive  any  further  authority 
from  Jones  v.  Williams  {vM  sup.).  They  referred 
also  to 

Blackatone's  Commentaries,  16th  edit.,  bk.  3,  oh.  1, 
pi.  4  J 

Holder  v.  Coatee,  1  Moo.  A.  Malk.  112,  114,  n.; 

Chitty  on  Pleadiiigs,  7th  edit.,  vol.  3,  p.  364 ; 

Co.  Litt.  26  a. 

Marten,  Q.O.,  in  reply,  referred  to  the  following 
authorities  as  further  supporting  the  contentions 
urged  by  him  in  opening  tiie  appeal : 
liastare  v.  PoUii,  2  BoU.  Abr.  131 ; 
Crowhwtl  V.  Amersham  Burial  Board,  39  Ii.  T. 
Bep.  N.  S.  355;  4Ex.  Div.  S; 
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Wandavorth  Board  of  Works  t.  United  Kingdom 
Telephone  Company,  51  L.  T.  Bep.  N.  S.  148 ;  13 
Q.  B.  DiT.  904  ; 

Chadunek  r.  Trmcer,  6  Bing.  Jf.  C.  1 ; 

Go.  Litt.  9  a. 

Cur.  adv.  vult. 
May  8.-rThe  following  written  judgments  were 
delivered : — 

LiNDUBT,  L.J. — The  plaintiff  and  the  defen- 
dant in  this  case  are  adjoining  landowners.  Some 
old  treea  situate .  on  the  plaintiff's  land  had 
braadhea  which  projected  over  the  defendant's 
land.  The.  defendant  cut  off.  so  much  of  these 
branches  as  projected  orer  his  land,  and  he  did  bo 
without,  going  on  to  the  defendant's  land  and  with- 
out previous  notice  to  him.  The  question  is, 
whether.the  defend&nt  was  justified  in  ao  doing. 
Kekewieh;  J.  iliought  not,  and  gave  the  plaintiff 
judgment  for  51.  and  costs,  and  from  this  judg- 
mej^t  the  defendant  has  appealed.  There  is  some 
controversy  as  to  whether  the  defendant  did  not 
cut  rather  more  than  he  hixoself  says  he  did  and 
more  than  he  seeks  to  justify.  But  the  evidence 
is  clear  that  he  certainly  did  not  intend  to  cut 
more  than  so  much  of  the  branches  as  overhung 
his  land;  and  the  evidence  is  not  sufScient  to 
prove  that  he  did  in  fact  cut  more.  Having 
noticed  this  matter,  I  pass  it  over  without  further 
comment,  for  the  action  was  not  brought  for 
such  a  trumpery  purpose  as  to  obtain  damages 
for  iJie  wrongfm  cutting  of  two  or  three 
inches  too  much.  .  The  action  was  bi-ought  to 
obtain  a  declaration  that  the  defendant  had  no 
right  to  cut  the  branches  at  all,  or,  at  all  events, 
no  right  to  cut  them  without  previous  notice  to  the 
plaintiff  and  arequest  to  him  to  cutthem  and  a  non- 
compliance by  the  plaintiff  with  that  .request.  It 
was  contended  on  behalf  of  the  plaintiff  that,  having 
regard  to  the  age  of  the  trees  and  of  the  projecting 
branches,  he  had  acquired  a  right  to  the  exclusive 
possession  of  so  much  of  the  space  above  the 
defendant's  soil  as  the  branches  actually  filled,  and 
that  either  under  the  Statute  of  Limitations  or  by 
prescription  the  plaintiff  had  a  light  to  keep  the 
branches  where  they  had  grown.  It  was  con- 
tended that  if  a  man  erected  on  his  own  land 
something  which  projected  over  his  neighbour's 
land,  and  it  remained  imdisturbed  for  a  sufficient 
length  of  time,  his  neighbour  could  not  remove  it 
nor  maintain  any  action  in  respect  of  it.  This  is 
true.  But  to  plant  a  tree  on  one's  own  land  in- 
fringes no  rights,  and  if  the  tree  grows  over  the 
soil  of  another,  I  cannot  discover  that  any  action 
lies  for  the  encroachment  unless  damage  can  be 
proved.  I  can  find  no  authority  for  the  proposi- 
tion that  an  action  of  trespass  would  lie  in  such  a 
case,  and  it  is  plain  that  Lord  Ellenborough  did 
not  think  it  would :  (see  Pickering  v.  Btidd,  4  Camp. 
219 ;  1  Stark.  N.  P.  56.)  According  to  our  law, 
the  owner  of  a  tree  which  gradually  grows  over 
his  neighbour's  land  is  not  regarded  as  insensibly 
and  by  slow  degrees  acquiring  a  title  to  the  space 
into  which  its  branches  gradually  grow.  This  is 
the  view  taken  in  the  third  edition  of  Gale  on 
Easements  (pp.  419,  420),  to  which  reference  will 
be  made  presently.  Considering  that  no  title  is 
acquired  to  the  space  occupied  by  new  wood,  and 
that  new  wood  not  only  lengthens  but  thickens 
old  wood,  and  that  new  wood  gradually  formed 
over  old  wood  cannot  practically  be  removed  as  it 
grows,  and  considering  the  flexibility  of  branches 
and  their  constant  motion,  it  is  plain  that  the 


analogy  sought  to  be  established  between  an  arti- 
ficial building  or  projection  hanging  over  a  man'c 
land  and  a  branch  of  a  tree  is  not  sufficiently  clow 
to  serve  any  useful  purpose.    The  ai^nment  to 
which  I  am  referring  nad  the  charm  of  novelty, 
but  it    is    quite    inconsistent    with   the    autho- 
rities   to    wbich    I    will    refer    presently,    and 
no    court    can    introduce    by   judicial    deciaifla. 
a    perfectly    new    mode    oi    acquiring   a    title 
to     land     or     to    a    portion     of     the     space 
above  it.    The  right  of  an  ownra:  of  land  to  cot 
away  the  boughs  of  trees  which    overfaang  it, 
althongh  those  trees  are  not  his,  is  too  clear  to 
be  disputed.    This  has  been  declared  to  be  the 
law    for   centuries  —  see  Bro.    Abr.  "  Nuaans," 
pi.    28;     Nmris    v.    Baker   (1    Bo.    Bep.    35*3); 
Pickering  v.  Bvdd  (4  Camp.  219 ;  1  Stark.  N.  P. 
56) ;    Crotahurst  v.  Burial  Board  of  AmerAam 
(39  L.  T.  Rep.  N.  S.  865;  4  Ex.  Div.  o)— «iid 
there  is  no  trace  of  the  age  of  the  tree  or  its. 
branches    being     a    materud   circumstanoe    for 
consideration.     Nor  did  Kekewich,  J.  intimate 
any  doubt  upon  the  law  up  to  this  point.     He. 
however,  held  that  notice  ought  to  be  given  to 
the  owner  of  the  tree  before  it  was  interfered 
with,  and  the  real  question  is  whether  notice  is 
required  by  law.     The  authorities  to  which  I  have 
referred  do  not  allude  to  the  necessity  of  notice. 
In  Pickering  v.  Budd  {ubi  tup.),  which   was  an 
action    for    cutting    the    pla.intiff's     Virginian 
creeper,  the  plea  contained  no  averment  of  notice, 
and  the  plaintiff  did  not  demur,  but  assigned 
and  allefired  an   excessive  cutting.    Lord  Ellen- 
borough  neld  that  the  only  auestion  was  whether 
the  defendant  had  exceeded  nis  right  by  cutting 
too  much.      Again,  in  Chitty  on  Pleading.  6th 
edit.,  vol.  3,  a  form  of  a  plea  justifjring  the  lopping 
of  overhanging  branches  is  given,  and  there  is  no 
averment  of  notice  to  the  owner  of  the  true.    In 
the  seventh  edition  of  the  same  work,  voL  3, 
p.  364,  such  an  averment  is  introduced,  and  refe- 
rence is  made  to  Jonet  v.  Williams  (11  M.  &.  W. 
176).    Jones  v.  Williams  was  not  a  case  of  cutting- 
trees,  but  it  is  the  leading  authority  on  the  right 
to  abate  nuisances  without  notice ;  and  it  was 
decided  that  a  person  who  suffers  from  a  nuisance 
on  another  person's  land  can  enter  upon  that 
land  and  abate  that  nuisance  without  notice  if 
the  person  in   possession    of    the  land  himself 
created  the  nuisance,  or  in  case  of  emergency, 
but  that  in  other  cases  notice  to  the  person  m 
possession  and  a  request  to  him  to  abate  the 
nuisance  and  non-compliance  with  that  request 
are  necessary  to  justify  the  entry  and  the  abate- 
ment of  the  nuisance  by  the  person  a^rieved  by 
it.    This  is  what  the  case  decided,  and  so  far  the 
decision  only  applies  to  what  one  man  may  do  <m 
another  man's  tfmd ;  it  does  not  show  what  a  man 
may  or  may  not  do  on  his  own  land.    Bat  in 
Jones  V.  Williams  {ubi  sup.)  Parke,  B.,  who  ddi- 
vered  the  judgment  of  the  court,  referred  (at 
p.  182)  to  a  case  in  Jenkins's  Sixth  Century  Cases, 
and  to  Penruddock's  case  (5   Co.  Rep.  100)  as 
authorities  for  the  proposition  that  an  owner  of 
land  cannot  without  notice    remove    the  over- 
hanging eaves  of  a  neighbour's  house  erected  hj 
a  former  owner  through  whom  the  neighbour  had 
acquired  title  by  feoffment.    The  reason  of  this 
doctiine  is  not  explained.    But,  assuming  it  to  be 
con«ct  as  regards  an  overhanging  house  or  eaves, 
it  does  not  follow  that  it  applies  to  the  over- 
hanging branches  of  a  tree.    The  judgment  ot 
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Best.  J.  in  Earl  of  L<msdaJe  v.  Nelson,  (2  B.  &  Cr. 
302,  311)  is  explicit  that  overhanging  trees  may 
be  lopx>ed  by  the  owner  of  land  over  which  they 
Kong  without  notice.  Best,  J.  says  the  right  so 
to  lop  them  is  an  exception  to  tne  gener^  mle 
which  requires  notice  before  a  nuisance  not  created 
by  the  owner  of  what  creates  it  can  be  abated  by  a 
3>erson  injured  by  it.  He  is  not  alluding  to  a 
case  of  emergency,  for  in  such  a  case  no  notice  need 
«rrer  be  given.  He  refers  to  such  cases  afterwards. 
[His  Lordship  read  extracts  to  that  efFect  from 
the  judgment  of  Best,  J.,  and  continued  :]  What 
1  have  above  said  respecting  the  right  to  cut 
branches  is  equally  true  with  respect  to  the  right 
to  cut  roots.  In  Qale  on  Easement^  (3rd  e£t., 
pp.  419-420)  it  is  said  iliat :  "  There  appears  to  be 
no  authority  in  the  English  law^  that,  in  the 
absence  of  express  stipulation,  an  easement  can 
be  acquired  by  user  to  compel  a  man  to  submit  to 
the  penetration  of  his  land  by  the  roots  of  a  tree 
planted  in  his  neighbour's  soil.  The  principal 
objections  to  the  acquisition  of  such  an  easement 
consist  in  the  secrecy  of  the  mode  of  enjoyment, 
and  the  perpetual  change  in  the  quantity  of 
inconvenience  imposed  by  it.  Supposing  no  ease- 
ment to  exist,  there  seems  nothing  to  take  this 
oat  of  the  ordinary  rule  that  a  man  may  abate  any 
encroachment  upon  his  property ;  and,  therefore, 
that  he  may  cut  the  roots  oi  a  tree  so  encroaching, 
in  the  same  manner  that  he  may  the  overhanging 
branches  (Palmer,  536).  The  decided  cases  bear- 
ing npon  this  subject  have  turned  rather  upon 
th«  question  of  property  in  trees  growing  upon 
the  limits  of  two  adjoining  heritages,  than  upon 
the  question  of  easement."  This  passage  has  the 
anthority  of  the  late  Willes,  J.,  who  edited  the 
edition  from  which  I  have  read  the  foregoing 
extract.  The  law  on  the  subject  is,  in  my  opinion, 
as  follows :  The  owner  of  a  tree  has  no  right  to 
prevent  a  person  .lawfully  in  possession  of  land 
into  or  over  which  its  roots  or  branches  have 
grown  from  cutting  away  so  much  of  them  as 
projects  into  or  over  his  land,  and  the  owner  of 
the  tree  is  not  entitled  to  notice  unless  his  land  is 
entered  in  order  to  effect  such  cutting.  However 
old  the  roots  or  branches  may  be,  uiey  may  be 
4sat  without  notice,  subject  to  the  same  condition. 
The  right  of  an  owner  or  occupier  of  land  to  free 
it  from  such  obstructionB  is  not  restricted  by  the 
seoessity  of  giving  notice  so  long  as  he  confines 
himself  and  nis  operations  to  his  own  land,  in- 
cluding the  space  vertically  above  and  below  its 
«aT&ce.  The  defendant  contended  that  he  was 
jostafied  in  cutting  the  plaintiff's  trees  because 
th^  were  in  imminent  dimger  of  falling ;  but  this 
is  not  proved,  and  my  ju(^ment  is  not  based  on 
gronnds  of  urgency.  The  appeal,  therefore,  must 
be  allowed,  and  the  appellant  must  have  the  costs 
of  the  appeal,  and  judgment  must  be  entered  for 
the  defendant;  but,  having  regard  to  the  obscurity 
of  the  law  as  to  notice  and  to  the  very  unneigh- 
bourly conduct  of  the  defendant,  there  will  be  no 
order  as  to  the  costs  of  the  action. 

LoFES,  L.J. — That  the  defendant  had  a  right 
to  cut  the  boughs  of  the  plaintiff's  trees  which 
projected  over  his  land  is  beyond  question,  but 
whether  he  was  justified  in  so  doing  without 
giving  the  plaintiff  previous  notice  is  a  matter 
that  requires  consideration.  I  am  of  opinion  that 
be  was.  It  was  argued  that,  the  brancnes  of  the 
plaintiffs  trees  having  for  a  long  time  overhung 
the  land  of  the  defendant,  the  plaintiff  had  ac- 


qtured  a  right  to  the  occupation  of  so  much  of  the 
space  as  was  covered  by  the  projecting  boughs, 
either  by  the  Statute  of  Limitations  or  by  pre- 
scription. There  is  no  authority  for  such  a  con- 
tention, and  in  no  previous  case  (of  which  there 
are  many)  where  the  question  of  overhanging 
boughs  has    been    considered,  was  it  ever  sug- 

Essted.  In  Pickering  v.  Budd  (4  Camp.  219,  221) 
ord  Ellenboi-ough  said :  "  Whether  the  action 
may  be  maintained  cannot  de{)end  upon  the  length 
of  time  for  which  the  superincumbent  air  is  in- 
vaded." And  again,  in  the  3rd  edition  of  Gale  on 
Easements,  at  p.  419,  there  is  the  following  pas- 
sage :  "  There  appears  to  be  no  authority  in  the 
English  law  that,  in  the  absence  of  express  stipu- 
lation, an  easement  can  be  acquired  b^  user  to 
compel  a  man  to  submit  to  the  penetration  of  his 
land  by  the  roots  of  a  tree  planted  in  his  neigh- 
bour's soil.  The  principal  objections  to  the 
acquisition  of  such  an  easement  consist  in  the 
secrecy  of  the  mode  of  enjoyment  and  the  perpe- 
tual change  in  the  quantity  of  inconvenience 
imposed  by  it."  I  assume,  therefore,  as  no  ease- 
ment exists,  and  as  no  right  is  acquired  under  the 
Statute  of  Limitations,  that  there  is  nothing  to 
take  the  case  of  encroaching  trees  out  of  the  ordi- 
nary rule  that  a  man  may  abate  any  encroach- 
ment upon  his  property,  and  that  his  right  to  cut 
the  branches  or  roots  projecting  into  his  land  is 
incontestable.  But  can  this  be  done  without 
previous  notice  to  the  person  to  whom  the  offend- 
ing tree  belongs  P  I  answer  the  question  in  the 
affirmative.  In  my  judgment  the  adjoining  owner 
is,  without  any  previous  notice,  entitled  to  cut  as 
much  of  the  tree  as  encroaches  upon  his  land 
(whether  it  be  branches  or  roots),  provided  that  in 
so  doing  he  does  not  enter  or  trespass  on  the  land 
of  the  owner  of  the  tree,  and  confines  himself 
to  his  own  land.  There  is  direct  authority  to 
this  effect.  Pickering  v.  Budd  (4  Camp.  219; 
1  Stark.  56)  was,  amongst  other  things,  an  action 
for  breaking,  lopping,  and  damaging  a  Virginian 
creeper  which  grew  on  the  plaintiff's  garden  and 
spread  itself  over  the  defendant's  house.  The 
defendant  cut  away  that  portion  of  the  creeper 
which  was  over  his  house  without  touching  the 
surface  of  the  plaintiffs  premises.  The  defen- 
dant justified  the  cutting  on  the  ground  that  the 
creeper  was  unlawfully  spreading  over  his  house, 
and  that  he  removed  it  because  it  was  an  incum- 
brance on  his  premises.  The  plaintiff  replied  that 
the  defendant  had  used  greater  force  than  was 
necessary.  There  was  no  suggestion  that  pre- 
vious notice  to  the  plaintiff  was  necesRaiy  before 
the  defendant  was  justified  in  cutting  the  creeper. 
LordEUenborongh  says  :  "  The  defendant  justified 
the  removal  of  the  tree  as  being  noxious  to  his 
premises ;  the  plaintiff  by  his  replication  admits 
it  to  have  been  mischievous  to  some  extent,  and 
the  issue  is,  whether  the  defendant  used  more  force 
than  was  necessary.  The  plaintiff  admite  a  break- 
ing to  be  necessary,  and  therefore  it  cannot  now 
be  drawn  into  question  whether  a  breaking  was 
necessary  or  not."  There  are  observations  in  the 
judgment  of  Best,  J.  in  The  Earl  of  Lonsdale  v. 
NeUon  (2  B.  &  Cr.302, 311)  which  strongly  confirm 
the  view  I  take  with  regard  to  the  non-necessity 
of  notice.  The  learned  judge  is  drawing  a  dis- 
tinction between  nuisances  caused  by  an  act  of 
commission  and  those  caused  by  omission.  He 
says :  "  Nuisances  by  an  act  of  commission  are 
committed  in  defiance  of  those  whom  such  nuis- 
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ances  injure,  and  the  injnred  party  may  abate 
them  witnont  notice  to  the  person  who  committed 
tbemj  but  there  is  no  decided  case  which  aanc- 
tione  the  abatement  by  an  individual  of  nnisances 
from  omission  except  that  of  cutting  the  branches 
of  trees  which  overhang  a  public  road,  on  the 
private  property  of  the  person  who  cuts  them. 
The  permitting  these  branches  to  extend  so  far 
beyond  the  sou  of  the  owner  of  the  trees  is  a  most 
unequivocal  act  of  negligence  which  distinguishes 
this  case  from  most  of  the  other  cases  that  have 
occurred."    Best,  J.  clearly  does  not  consider  any 
notice   necessary    in    the    case   of    overhanging 
branches.    I  thought  at  first  the  learned  judge 
was  referring  to  cases  where  there  was  danger  to 
life  or  property — cases  of  emergency — but  Mat  is 
not  BO,  for  his  subsequent  remarks  show  that  he 
considei-s  notice  unnecessary  in  all  cases  of  nuis- 
ances   arising    from    omission  if    there    is   aiiy 
emergency.     Jones  v.  Williams  (11  M.  &  W.  176) 
was  relied  upon  by  the  plaintiff.    But  in  that 
C3£e  the  defendant  entered  upon  the  land  of  the 
plaintiff,  which  distinguishes  it  from  the  case  now 
under  consideration.    In  that  case  it  was  held 
that  a  party  has  no  right  to  enter  upon  the  land 
of  another  in  order  to  abate  a  nuisance  of  filth 
without  a  previous  notice  to  the  owner  of  the  land 
to  remove  it,  uiUese  it  appears  that  the  latter  was 
the  original  wrong-doer  by  placing  it  there,  or  that 
it  arises  from  a  default  m  the  performance  of 
some  duty  or  obligation  ca«t  upon  him  by  law,  or 
that  the  nuisance  is   immediately  dangerous  to 
life  or  health.    The  case  of  trees  was  not  noticed 
in  the  judgment,  but  it  is  to  be  observed  that 
Erie,  who  argued  for  the  plaintiff,  at  the  end  of 
his  argument,  says :  "  The  only  case  in  which, 
according  to  the  authorities,  a  notice  or  request  is 
unnecessary  is  that  of  trees  overhanging  a  high- 
way, the  reason  being  that  anyone  may  lawfiily 
stajid  there  and  cut  them."    The  distinction  in 
^7   judgment   is   this:    A    man   may   without 
previous  notice  cut  the  boughs  of  his  neighbour's 
trees  which  overhang  his  land  if  he  can  do  so 
without  trespassing  on  his  neighbour's  land ;  but 
he  cannot  justify  a  trespass  on  another's  land  for 
the  purpose  of  cutting  boughs  or  roots  projecting 
into  his  own  land  without  previous  notice.      It 
was  suggested  in  this  case  that  the  boughs  could 
not  have  been  cut  without  some  trivial  trespass 
on  the  plaintiff's  land ;  but  if  there  was  any  ^s- 
pass,  which  is  doubtful,  it  was  unintentional  and 
of  the  slightest  kind.    The  action  was  not  brought 
in  respect  of  any  such  trespass,  but  in  order  to 
test  the  right  to  cut  the  trees.     However,  as  there 
is  always  some  risk  of  committing  a  trespass  in 
removing  overhanging  boughs,  it  is  a  wise  precau- 
tion to  give  notice.    The  appeal  must  be  allowed. 
Eat,  XiJ'. — This  is  an  action  for  damage  for 
cutting  boughs  off  the  plaintiff's  trees.    The  trees 
are  large  oaks  and  elms  of  gi-eat  age,  and  the 
boughs  overhung  the  land  of  the  defendant.  They 
were  cut  off  by  the  defendant  without  any  pre- 
vious notice  to  the  plaintiff.    What  is  the  legal 
position  when  trees  growing  on  the  land  of  A. 
extend  their  roots  and  boughs  into  and  over  the 
adjoining  land  of  B.  P  It  was  argued  that  it  is  the 
same  a«  if  A.  had  built  a  house  on  the  edge  of  his 
own  land,  with  cellars  within  the  land  of  B.  and  a 
projecting  upper  storey  extending  over  B.'s  land. 
But  in  that  case  B.  might  bring  against  A.  an 
action  of  trespass  or  ejectment.     Would  trespass 
or  ejectment  lie  against  the  owner  of  the  tree  P 


In  the  case  of  the  house  there  is  an  occnpatian  by 
A  of  B.'s  land  to  the  extent  of  the  encroachment, 
and  this,  by  lapse  of  time,  may  grow  into  a  right, 
and,  in  sucn  a  case,  by  the  ordinary  rule  an  action 
will  lie,  without  any  proof  of  damage.    Is   the 
extension  by  natural  growth  of  the  root»  or  boughs 
of  a  tree  into  and  over  the  land  of  another,  an 
occupation  of  that  land  which  can  become  a  right 
by  lapse    of   timeP      Or,  is  this  encroachment 
simply  a  nuisance,  and,  if  so,  can  it  be  abated  by 
the  owner  of  the  land  encroached  on  P      If  it  can, 
must  he,  before  abating  it,  give   notice  to  the 
owner  of  the  tree  ?     It  is  argued  that,  where  the 
boughs  or  roots  can  be  cut  without  entering  npoo 
the  land  of  the  owner  of  the  tree,  notice  should 
not   be   necessary.       The   owner   of   the    land 
encroached  upon  has  a  right  to  use  his  own  land, 
either  by  digging  in  the    soil  or    by  building 
upon  it,  and  if  uiere  be  roota  or  boughs  in  the 
way  he  should  be  allowed  to  remove  them  without 
notice  to  anyone.      On  the  other  hand,  it  is  said 
notice  is  necessary  in  all  cases  before  a  nuisance 
can  be  removed,  except  when  the  occupier  of  the 
adjoining  land  has  himself  caused  the  nuisance,  or 
except  where  an  emergency  happens,  and  there  ia 
danger  to  life,  or  health,  or  property,  and  no  time 
to  give  notice.      It  may  be  that  roota  and  bouffha 
may  be  cut  without  entering  upon  the  adjoining 
land  on  which  the  trees  stand,  but  the  roots  ana 
boughs  belong  to  the  owner  of  the  trees,  and  to 
cut  them  is  to  interfere  with  his  property.     It  is 
reasonable  and  more  likely  to  promote  good  feelinjf 
between  neighbours  that  notice  should  be  gives 
before  cutting,  in  order,  as  was  said  in  Earl  of 
Lonsdale  v.  Ifelson  (2  B.  &  Or.  302),  that  the  owner 
may  have  an  opportunity  of  removing  the  encroach- 
ment himself.    It  is  necessary  to  examine  care- 
fully the  authorities  on  that  question.    In  Brooke's 
Abr.  "  Nusans,"  pi.   28,  it  is  stated,  per  KeUe, 
that  a  man  is  not  bound  to  lop  a  ixee  which 
incumbers  a  roadway,  "chemin,"  and  therefore  it 
should   seem  that  another  (that  is,    I    suppose, 
some  one  not  the  owner  of  the  trees)  may  do 
it.      But  nothing  is   said   there    about    notice. 
Keble  was    not  a  judge.     This,  therefore,  is  a 
statement  by  counsel  accepted  by  the  reporter 
as  law.    In  Hale  de  Fortibus  Maris  (1  Hargrave'g 
Tract«,  p.  87)  it  is  said  that :  ''  Any  man  may 
justify  the  removal  of  a  common  nuisance  either 
at  land  or  by  water,  because  every  man  is  con- 
cerned in  it.      And  he  instances  a  case  of  the 
burgesses  of  Southampton  justifying  the  throwing' 
down  of  a  weir  in  a  creek  of    me  sea  whicb 
hindered  the  navigation.    "  But,"  he  cantinoes, 
"  because  this  many  times  occasions  tumults  and 
disorders,  the  best  way  to  reform  public  nuisances 
is  by  the  ordinary  courts  of  justice."    In  20  Vin. 
Abr.,  under  the  head    "Trees"    (E) — Disputes 
between  neighbours,  I  find :  "1.  It  trees  grow  in 
the  hedge  and   the    fruit   falls    into    another's 

r)und  the  owner  may  go  and  take  it.  .  .  > 
If  the  boughs  of  your  trees  grow  out  into  my 
land  I  may  cut  them :  (per  Gi-oke,  J.,  Boll.  Bep. 
394,  pL  15,  Trin.  19  Jac.  B.  R.  S.  P.;  per  Croke, 
J.,  3  JBulst.  198.)  3.  A  tree  grows  in  A's  close 
and  roots  in  B.'s,  yet  the  body  of  the  main  part  of 
the  tree  being  in  the  boU  of  A.  all  the  residue  of 
the  tree  belongs  to  him  also :  (2  BolL  Bep.  141 ; 
Hill.  17  Jac.  B.  B. ;  Masters  v.  Pollie)."  There  ia 
added  in  a  side  note :  "  But  if  it  grows  in  a  hedge 
which  divides  the  lands  of  A.  and  B.  and  tlie  roots 
take  nourishment  of  both  their  lands,   it 
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adjadged  they  are  tenants  in  common  of  it:  (2 
Boll.  Eep.  255 ;  Mich.  20  Jac.  B.  R.  Anon.)"  This 
shows  that  the  roots  in  another  man's  land 
belong  to  the  owner  of  the  tree,  and  it  is  only 
where  the  tree  is  on  the  boundary  line  so  that  the 
trunk  is  partly  in  the  land  of  each  of  the  adjoin- 
ing owners  that  they  become  joint  owners  of  the 
tree  (see  Holder  t.  Uoates,  1  Moo.  &  Malk.  112.)  I 
have  examined  the  authorities  referred  to  in 
Viner.  The  dictum  of  Croke,  J.  (1  Boll.  Bep. 
394,  pi.  15)  is  this :  "  If  the  boughs  of  your  tree 
'  excresce  en  mon  terre  jeo  poio  eui  succider  mes 
jeo  ne  poio  justefier  le  succider  de  eux  devant  ils 
excresce  en  mon  terre  pur  timor  del'  excrescer.' " 
In  Pickering  t.  Rudd  (4,  Camp.  219,  220 ;  1  Stark. 
N.  P.  56)  nfuling  a  board  to  a  wall  so  that  the 
board  overhung  the  land  of  another  was  held  not 
to  be  a  trespass,  Lord  Ellenborough  saying :  "  1 
do  not  think  it  is  a  trespass  to  interfere  with  the 
column  of  air  superincumbent  on  the  close."  He 
intimates  that  firing  a  gun  so  that  the  shot  would 
strike  the  soil  of  another  would  be  a  trespass,  but 
he  doubts  whether  firing  across  another's  land 
where  the  soil  was  not  touched,  or  the  passage  of 
a  balloon  over  the  land,  would  be  trespass,  and 
says  that  if  any  damage  was  occasioned  by  the 
boai'd  there  womd  be  an  action  on  the  case.  In 
order  to  place  the  board  the  defendant  cut  away 
a  Virginian  creeper  which  grew  in  the  plaintifrs 
garden  and  spread  over  the  side  of  the  defen- 
dant's house.  He  managed  to  do  this,  the  report 
states,  by  means  of  ropes  and  a  scaffoldins;  sus- 
pended oyer  the  plaintiff's  garden  without  touch- 
ing the  surface  of  the  plaintiff's  premises.  There 
was  no  statement  in  the  pleadings  or  evidence,  so 
far  as  appears,  that  notice  had  been  previously 
given  of  the  intention  to  act.  Under  the  direc- 
tion of  Lord  Ellenborough,  who  said  that  it  was 
admitted  on  the  record  that  some  damage  had 
been  done  by  the  continuance  of  the  tree,  and  that 
the  question  was,  whether  in  removing  the  mischief 
the  defendant  had  done  any  damage  to  the  tree 
which  might  have  been  avoided,  there  was  a  verdict 
for  the  &fendant,  and  in  the  ensuing  term  the 
King's  Bench  refused  to  permit  a  new  trial.  In 
Fay  V.  Prentiee  (1  C.  B.  828)  it  was  clearly  inti- 
mated that,  if  a  man  were  to  erect  any  bnildine 
overhanging  the  land  of  another,  an  action  of 
trespass  in  which  it  is  not  necessary  to  show 
damage  would  lie ;  but  where  an  action  on  the  case 
is  brought  instead  to  recover  damages  for  the 
nuisance  thereby  occasioned,  it  is  necessary  to 
show  damage  to  support  the  action.  In  Pen- 
ruddock's  ease  (5  Co.  Kep.  100)  the  question  was 
whether  a  writ  of  quod  permittat  prostemere 
would  lie  for  the  feoffee  of  a  house  to  which  a 
nuisance  was  being  committed  by  the  drip  from 
an  adjoining  house,  which  had  been  built  oefore 
the  feoffment  to  him,  and  was  in  the  possession  of 
an  assign  of  the  person  who  built  it,  and  it  was 
held  it  would,  because  this  was  a  continuing 
noisance,  and  it  seems  to  have  been  held  that  he 
might  himself  abate  the  nuisance.  In  the  Earl 
of  LontdaU  v.  Nelson  (2  B.  &  Cr.  302,  311)  Best,  J. 
'  states  the  law  thus :  "  Kuisances  by  an  act  of 
commission  are  committed  in  defiance  of  those 
whom  such  nuisances  injure,  and  the  injured 
party  may  abate  them  without  notice  to  the  per- 
son who  committed  them ;  but  there  is  no  decided 
case  which  sanctions  the  abatement  by  an  indi- 
vidual of  nuisances  from  omission,  except  that  of 
cutting  the  branches  of  trees  which  overhang  a 


public  road  or  the  private  property  of  the  person 
who  cuts  them.  The  permitting  these  branches  to  - 
extend  so  far  beyond  the  soil  cl  the  owner  of  the 
trees  is  a  most  unequivocal  act  of  negligence 
which  distinguishes  this  case  from  most  <n  the 
other  cases  that  have  occurred.  The  security  of 
lives  and  propei-ty  may  sometimes  require  so 
speedy  a  remedy  as  not  to  allow  time  to  call  on 
the  person  on  whose  property  the  mischief  has 
arisen  to  remedy  it.  In  such  cases  an  individual 
would  be  justified  in  abating  a  nuisance  from 
omission  without  notice.  In  all  other  cases  of 
such  nuisances  persons  should  not  take  the  law 
into  their  own  hands,  but  follow  the  advice  of 
Lord  Hale  and  appeal  to  a  covuit  of  justice."  In 
that  case  the  action  was  for  trespass  in  entering 
the  land  of  tiie  plaintiff.  It  was  attempted  to 
justify  it  by  pleading  that  the  entry  was  for  the 
purpose  of  repairing  an  ancient  building  neces- 
sary for  the  maintenance  of  a  fort  partly  within 
the  plaintiff's  land.  It  was  held  that  before  such 
entry  notice  should  have  been  given,  in  order  that 
the  ]plaintiff  might  have  an  opportunity  to  do  the 
repairs  himself  rather  than  suffer  the  intrusion  of 
strangers.  It  is  not  quite  clear  from  the  language 
of  Best,  J.  whether  a  man  may  lop  the  boughs  ot 
his  neighbour's  trees  so  far  as  they  extend  over 
his  land  without  notice,  except  in  case  of  some 
emerp^ncy  occasioning  danger  to  life  or  property. 
The  judgment  contains  several  important  propo- 
sitions. (1.)  The  overhanging  of  the  boughs  ol  a 
neighbour's  tree  is  a  nuisance  occasioned  by 
omission.  (2.)  Where  a  nuisance  is  occasioned  by 
an  act  of  commission  the  person  injured  may 
abate  the  nuisance  without  notice  to  him  who 
actually  committed  the  nuisance  while  he  is  in 
possession.  (3.)  So  where  the  security  of  life  or 
property  is  in  danger,  and  there  is  no  time  to  give 
notice,  the  person  injured  may  abate  a  nuisance 
occasioned  by  an  omission.  (4.)  In  all  other  cases 
of  nuisances  by  omission.  Best,  J.'s  opinion  seems 
to  be  that  the  individual  injured  must  not  him- 
self abate  the  nuisance,  but  should  appeal  to  a 
com-t  of  justice.  (5.)  The  abatement  of  a 
nuisance  occasioned  by  the  overhanging  boughs 
of  trees  is  stated  to  be  the  only  other  case  in 
which  the  injured  person  may  abate  the  nuisance 
himself.  But  it  is  not  distinctiy  said  f^t  he 
may  do  so  without  notice  except  in  a  case  of 
emergency  where  there  is  no  time  to  give  such 
notice.  Jonea  v.  WiUiams  (11  M.  &  W.  176  j  12 
L.  J.  N".  S.  249,  Ex.)  was  an  action  of  trespass  for 
entering  the  plaintiff's  dwelling-house.  The  de- 
fendant pleaded  that  the  plaintiff  injuriously  and 
wrongfully  permitted  filth  to  accumulate  on  his 
premises,  and  that  the  defendant  entered  to  abate 
this  nuisance.  After  verdict  for  the  defendant, 
the  plaintiff  applied  for  judgment  non  ohttanU 
verecUeiOr  and  he  obtained  it,  the  plea  being  held 
bad  because  it  did  not  state  whether  the  plaintiff 
himself  placed  the  filth  on  his  premises,  or 
whether  it  was  placed  by  another  and  he  omitted 
to  remove  it;  nor  did  it  state  that  the  plam- 
tiff  was  under  any  obligation  to  remove .  it, 
and  it  did  not  aver  a  previous  notice  to  the 
plaintiff.  The  court  decided  (1)  that  if  the 
plaintiff  had  placed  the  filth  there  himself  the 
defendant  might  enter  or  remove  it  without 
notice ;  (2)  so  possibly  if  there  was  any  obligation 
on  the  plaintiff  to  remove  it,  by  custom  or  other- 
wise, and  he  did  not;  (3)  but  if  the  filth  was 
placed    there    by    another,    and   the   plaintiff 
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succeeded  to'  the  posaession  of  the  locus  in  quo, 
afterwards  notice  would  be  necessary  before  the 
defendant  could  enter  to  remove  it.  The  judg- 
ment of  Parke,  B.  continues  thus :  "  We  do  not 
rely  on  the  decision  in  The  Earl  of  Lonsdale  r. 
Nelton  (rtbt  >tM>.)  as  establishing  the  necessity  of 
notice  in  such  a  case,  for  there  much  more  was 
claimed  than  a  right  to  remove  a  nuisance,  viz.,  a 
right  to  construct  a  work  on  the  plaintiff's  soil 
which  no  authority  warranted ;  but  Lord  Wynford's 
dictum  is  in  favour  of  this  objection,  for  he  states 
that  a  notice  is  requisite  in  all  cases  of  nuisance 
by  omission,  and  the  older  authorities  fully 
warrant  that  opinion  where  the  omission  is  the 
non-removal  of  a  nuisance  erected  by  another. 
Penruddock'a  case  {ubi  sup.)  shows  that  an  assize 
of  qtwd  permittat  prostemere  would  not  lie  against 
the  alienee  of  the  party  who  levied  it  without 
notice.  The  judgment  in  that  case  was  affirmed 
on  error ;  and  in  the  King's  Bench  on  the  argu- 
ment, the  judges  of  that  court  agreed  that  the 
nuisance  might  be  abated  without  suit  in  the 
hands  of  the  feoffee,  that  is,  as  it  should  seem, 
with  notice."  And  for  confirmation  of  this  his 
Lordship  refers  to  Jenkins's  Sixth  Century  Cases, 
57,  where  the  case  is  so  stated,  and  notice  for 
alKitement  is  said  to  be  necessary.  He  concludes 
that  a  notice  or  request  is  necessary  in'  the  case  of 
a  continuance  of  a  nuisance  by  an  alienee  of  the 
property,  and  that  the  plea  was  bad.  And  Lord 
Abinger  added  a  further  exception  where  there 
was  such  immediate  danger  to  life  or  health  as  to 
render  it  imsafe  to  wait  to  give  notice.  It  is 
significant  that;in  the  report  of  Lord  Wensley- 
dale's  judgment  (when  Parke,  B.),  in  12  L.  J. 
N.  S.  249,  251,  Ex.,  he  is  stated  to  have  read 
Lord  Wynford's  dictum  as  having  excepted  the 
case  of  cutting  the  boughs  of  overhanging  trees 
as  a  nuisance  which  might  be  abated  "without 
notice.  In  the  judgment  m  the  authorised  report 
(II  M.  &  W.  176)  this  reading  of  Lord  Wynford's 
dictum  is  omitted  It  would  appear  that,  on 
further  considering  the  words.  Lord  Wensleydale 
was  not  satisfied  that  this  was  their  true  meaning. 
The  result  of  the  authorities  seems  to  be  this: 
The  encroachment  of  the  boughs  and  roots  over 
and  within  the  land  of  the  adjoining  owner  is  not 
a  trespass  or  occupation  of  that  land  which  by 
lapse  of  time  could  become  a  right.  It  is  a 
nuisance.  For  any  damage  occasioned  by  this  an 
action  on  the  case  would  lie.  Also  the  pei-son 
whose  land  is  so  affected  may  abate  the  nuisance 
if  the  owner  of  the  tree  after  notice  neglects  to  do 
BO.  Whether  he  may  do  so  without  notice  is  not 
stated  distinctly  in  any  of  the  cases,  but  on  the 
whole  I  think  that  this  is  the  meaning.  In  the 
older  cases  it  is  said  that  the  owner  of  the  land 
encroached  on  may  cut  the  boughs,  and  nothing 
is  said  about  giving  previous  notice,  and  I  think 
that  the  true  reading  of  Pickering  v.  Budd  (wM 
sup.)  is,  that  he  may  do  so  without  notice  if  he 
can  do  it  without  trespassing  upon  the  land  in 
which  the  tree  grows.  1  come  very  reluctantly  to 
this  conclusion.  I  think'  the  legal  question  very 
doubtful.  In  my  opinion  it  would  be  better  if 
the  law  were  that,  before  cutting  a  neighbour's 
tree,  notice  should  be  given  in  order  to  afford  to 
the  owner  of  the  tree  an  opportunity  of  remoring 
the  boughs  which  occasion  a  nuisance.  Whether 
tiiat  is  the  law  or  not,  no  on#  but  an  ill-disposed 
person  would  do  such  an  act  without  previous 
notice.    There  was  no  emergency   in  this  case. 


The  defendant  has  acted  in  an  nnneighbourl; 
manner,  and  I  cannot  help  thinkii^  he  in-tended 
to  cause  annoyance.  I  do  not  think  he  ought  to 
have  any  costs  of  the  action,  and  I  am  reluctant 
to  give  him  costs  of  the  app«Eil. 

Appeal  aUoteed. 

Solicitors  for  the  appellant,  Walter  Weib  aid 
Co. 

Solicitors     for    the    respondent,    BrougUan, 
Nocton,  and  Broughton. 


May  7  and  8. 

(Beforo  Lindley,  Lopes,  and  Ka.t,  LJJ.) 

Gbadock  v.  The  Scottish  FsoviDEin;  iRsn- 

TUTION.  (a)     , 
APPEAL  FBOM  THE  CHANCEBV  DIVISIOK. 

Mortgage  —  Priorities  —  Charge     of    annuitf— 
Receivership  deed — Notice. 

To  constitute  a  charge  in  equity  by  deed  or  writ- 
ing it  is  not  necessary  that  awjf  general  iconb 
</  charge  should  be  used,  but  it  i»  sufficient  t/tte 
court  can  gather  from  the  instru^tent  an  iate*- 
tion  by  the  parties  that  the  property  reftrred  t» 
should  cotisiitute  a  security. 

By  virtue  of  a  marriage  settlement  <^  the  "HhMartk 
1875,  G.C.  was  entitled  to  an  aanuity  of  3001, 
charged  upon  the  life  estate  of  C.  in  eertainfamibi 
property,  and  secured  by  a  tenn  vested  in  trustees. 

.  By  a  receivership  deed  of  even  date  irtfA  and 
reciting  the  settlement,  C.  covenauted  to  pay  the 
annuity  to  C.  C.for  her  sole  andseparate  use.  And 
it  was  witnessed  that  C.  appointed  W.  as  receiter 
to  receive  the  rents  of  the  property,  in  the  name  ef 
C.  during  his  life,  and  thereout,  after  paying 
all  outgoings,  to  pay  the  annuity  of  3001.  The 
deed  also  contained  a  covenatit  by  C.  not  to  revokt 
the  appointment  of  the  receiver  during  the  life  cf 
C.  C.  In  1880  the  defendant  institution  haanu 
mortgagees  of  the  Itfe  estate  of  C.  They  had 
notice  of  the  receivership  deed,  but  declined  to 
pay  the  annuity  to  C.  C,  alleging  that  no  chargt 
wag  created  by  the  deed. 

Held  (affirming  the  decision  of  Somer,  J.),  that  iy 
the  receivership  deed  the  annuity  of  C.  C.  tnu  t'li 
equity  chargedupon  the  life  estate  of  C,  and  had 
priority  over  the  mortgage  of  the  defendant*. 

Appbal  by  the  defendants  from  a  decision  d 

Bomer,  J.  (69  L.  T.  Bep.  N.  S.  380). 

Crackanthwpe,  Q.C.  and  W.  D.  Rawlins  iat  the 

appellants,  substantially  repeated  the  argmnentB 

adduced  by  them  in  the  coiut  below. 

Neville,    Q.O.   and    Charles  Browne,   for  the 

respondents,  were  not  called  upon  to  argue. 
The  CouBT  (Lindle;^,  Lopes,  and  Kay,  LJJ.) 

agreed  -with  the  decision  of  Bomer,  J.,  and  dis- 
missed the  appeal  with  costs. 
Solicitors  for  the  appellants,  Clark«,  Raidiu, 

and  Co. 

.  .Solicitors  for  the  respondents,  Surr,  CMlUt, 

Bunion,    and  Gribble,  agents  for    Wm.  Bigftud 

Qriffiths,  Gampden. 

Xa)  Beported  hy  £.  A:  Scbatchlet,  Em].,  BarrIst«r.U-U«. 


Digitized  by 


Google 


Jiil7  21,  ISM.] 


THE  LAW  TIMBS. 


CVd.  LXX.,  N,  8.-719 


Ct.  of  A*P.]    Be  A  Cdhtbact  betwkbn  Tubbs  &  thu  Matob,  &o.,  ov  Lomdon.  {^Ct.of  Arp. 


April  28,  30,  and  May  10. 

(Before  LiNDLEY,  Lofes,  and  Kat,  L JJ.) 

&  A  Contract    betweek   Tubbs  and    thb 
Mayor,  &c.,  of  London,  (a) 

APFKAIi  FBOK  THE  CHANCERY  DIVISION. 

Vendor  and  purchaser — Delay  in  completion  of 
eoniraet — Payment  of  interest  by  purchaser — 
Delay  riot  aitrihiUable  to  ''wilful  default"  of 
vendors — Conditions  of  tale. 

In  March  1892  T.  agreed  to  buy  from  the  Corpo- 
ration of  London  certain  freeholds ;  and  the 
eonditions  of  sale  provided  that  the  purchase 
should  be  completed  on  the  2ith  June  1E92,  and 
that  if  fi-om  any  cause  whatever  other  than  tfie 
"wilnd  default  of  the  vendors,  the  purchase 
mmiey  should  not  be  then  paid,  the  purchaser 
should  pay  interest  thereon  Jrom  that  date.  The 
partietuare  of  sale  stated  that  the  property 
vxis  acquired  by  the  vendors  in  1824  under  a 
private  Act  of  Parliament,  and  was  being  sold 
under  the  powers  of  thttt  Act.  On  {he  16tft 
June  the  purchaser  inspected  the  plans, 
and  discovered  that  the  sale  plan  comprised 
land  which  the  vendors  had  not  acquired  until 
1864.  An  abstract  of  this  part  of  the  property 
was  delivered  on  the  2&th  June,  and  eventually 
the  title  was  accepted  on  the  2f)th  Sept.,  and  the 
pwrchase  was  compUted  on  the  I'&th  Feb.  1893. 
The  purchaser  paid  interest  on  the  purchase 
money  from  the  30th  8wt.,  but  he  declined  to 
pay  interest  for  the  period  between  the  2Uh  June 
and  the  30m  Sept.  on  the  ground  that  the  delay 
was  caused  by  the  "  wilful  default "  of  the 
vendors,  inasmuch  as  by  their  ovm  admission 
they  had  not  examined  the  documents  in  their 
possession  before  making  the  misstatement  as  to 
their  title.  There  was  evidence  that  the  pur- 
chaser VMS  not  ready  with  his  purchase  money 
by  the  29th  Sept. 

Held  (dissantieiite  Kay,  L.J.),  that  the  omission 
of  the  vendors  to  verify  the  statement  in  the  par- 
ticulars of  sale  was  not,  under  the  circumstances, 
tantamount  to  "  wilful  default "  on  their  part. 

But  held,  by  aU  the  Lords  Justices,  that  that  omis- 
sion was  not  the  real  cause  of  the  delay  in  com^ 
pleting  the  purchase,  inasm/uch  as  the  real  cause 
was  the  indbility  of  the  purchaser  to  find  the 
purchase  money  at  the  time  specified  ;  and  that, 
therefore,  the  purchaser  was  liaile  to  pay  the 
interest  claimed  by  the  vendors. 

Decision  of  Chitty,  J.  affirmed. 

This  was  a  Bummons  taken  out,  under  the  Vendor 
and  Pnrchaser  Act  1874,  by  the  Mayor  and  Com- 
monalty and  Citizens  of  the  City  of  London 
asking  for  a  declaration  that  they  were  entitled 
to  interest  at  the  rate  of  5  per  cent,  per  annum 
upon  a  sum  of  88,290Z.  from  the  24th  June  1892 
to  the  29th  Sept.  1892,  which  sum  was  payable 
under  a  contract,  dated  the  18th  March  1892,  on 
the  sale  of  real  estate  made  between  Henry  Thomas 
Tnbbs  and  the  Mayor,  &o.,  of  London. 

By  the  conditions  of  sale  it  was,  amongst 
other  things,  provided  that  the  purchaser  of 
the  property  should  pay  a  deposit  of  10  per 
cent,  on  the  amount  of  his  purchase  money, 
and  that  the  purchase  should  be  completed  on 
the  24th  Jane  1892 ;  and  that  if  from  amy  cause 
whatever,  other  than  wilful  default  on  the  part  of 

(a)  Bcported  by  E.  A.  8obatchi.et,  Eaq.,  Burlatokt-Law, 


the  vendors,  the  remainder  of  the  purchase  money 
should  not  then  be  paid,  the  purchaser  ahoula 
pay  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  from  that  day  to  the  day  of  aetual  payment 
thereof. 

The  further  facte  of  the  case,  as  found  by 
Chitty,  J.,  sufficiently  appear  from  his  Lordship's 
judgment. 

On  the  13th  Feb.  1894  the  summons  came  on  to 
be  heard  before  Chitty,  J.,  when  the  following 
judgment  was  delivered : — 

Chitty,  J. — To  escape  from  payment  of  interest 
under  this  contract  the  purchaser  must  show,  first, 
that  the  vendors  were  in  default  in  the  perform- 
ance  or  discharge  of  some  duty  imposed  upon 
them  as  vendors  under  the  contract,  and  toat 
such  default  on  the  part  of  the  vendors  was 
wilful ;  and,  secondly,  that  tlie  cause  of  the  con- 
tract not  being  completed  by  conveyance  was  this 
wilful  default  on  the  part  of  the  vendors.  The 
contract  was  entered  into  on  the  18th  March  1892, 
and  the  time  fixed  for  completion  was  the  24th 
Jane  following,  more  than  three  months  there- 
fore being  allowed  by  the  contract  to  elapse 
between  the  date  of  the  contract  itself  and  the 
time  for  completion.  The  actual  completion  took 
place  on  the  13th  Feb.  1893,  and  instead  of  taking 
one  conveyance  of  the  land  sold  to  himself,  the 
purchaser,  who  had  in  the  meantime  resold  in 
parcels  the  property  or  a  considerable  part 
thereof,  took  conveyances  to  the  sub-purchasers, 
being,  as  1  understand  it,  some  thirty  in  number. 
The  vendors  were  not  bound  by  the  contract  to 
execute  these  thirty  conveyances,  but  being  a 
g;reat  corporation  they  made  no  objection  on  that 
score.  Now,  on  the  completion  the  purchaser 
admitted  that  he  was  liable  to  pay  interest  from 
the  SOth  Sept.  to  the  13th  Feb.,  and  that  interest 
he  paid.  But  in  regard  to  the  period  which 
elapsed  between  the  24th  June  and  the  30th  Sept. 
he  says  he  was  not  liable  and  declined  to  pay 
interest.  The  question  which  I  have  to  decide  is, 
whether  the  purchaser  is  or  is  not  liable  for  this 
interest.  The  property  sold  is  described,  and  the 
description  is  generally  accurate,  as  the  site  of 
Farringdon  M^ket.  The  particulars  include  a 
map,  which  map  has  a  note  to  the  effect  that  the 
accuracy  of  the  map  is  not  guaranteed.  The 
fourth,  condition  relates  to  the  title,  and  put 
shortly,  it  is  to  the  effect  that  the  property  was 
taken  by  the  vendors  under  an  Act  of  Geo.  4, 
about  the  year  1824,  and  has  been  many  years 
used  for  the  purpose  of  Farringdon  Market,  and 
is  now  being  sold  under  a  statutory  power.  "  A 
copy  of  the  said  Act,"  say  the  conditions,  "  may 
be  seen  at  the  office  of  the  Comptroller  of  the 
Chamber  of  the  City  of  London  during  business 
hours  on  the  five  working  days  prior  to  the  sale, 
and  the  purchaser,  whether  be  shall  inspect  the 
same  or  not,  shall  have  and  shall  be  deemed  to 
have  purchased  with  f  xill  notice  of  everything  con- 
tained in  or  to  be  implied  from  the  provisions  of 
the  said  Act.  The  purchaser  shall  not  recmire 
any  proof  that  the  property  was  purchased  or 
taken  under  the  said  Act  other  than  a  statutory 
declaration  to  be  made,  if  required,  at  the  expense 
of  the  purchaser  by  the  Comptroller  of  the 
Chamber  of  the  City  of  London  tiiat  the  vendors 
have  been  in  possession  of  the  property  for  up- 
wards of  thirty  years,  nor  shaU  the  purchaser 
inquire  into  or  question  the  title  of  the  vendors 
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to  the  property,  nor  require  any  abstract  or  evi- 
dence of  title  (other  thkn  as  aioreaaid),  nor  the 
production  or  delivery  over  of  any  deeds,  nor 
require  any  farther  or  other  covenimt  by  the 
vendors  than  that  they  have  not  done  any  act  to 
incumber  the  property."  The  oonti-act  does  not 
contain  any  stipulation  with  reference  to  the  time 
for  delivering  the  abstract,  or  the  making  of 
requisitions  thereon.  On  the  9th  April  the  pur- 
chaser by  his  requisition  required  tl^t  a  copy  of 
a  map,  which  is  referred  to  in  the  statute  of 
Greo.  4,  should  be  supplied  so  that  it  may  be  seen 
that  the  sale  plan  does  not  comprise  any  more 
land  than  that  delineated  on  the  deposited  plan, 
and  he  asks  where  the  original  can  oe  inspected. 
In  the  same  month  of  April  the  vendors  answer 
tiiat  the  purchaser  may  inQ)ect  the  plans  at  the 
office  of  the  town  clerk  at  Guildhall  as  provided 
by  the  Act  of  Parliament  itself.  On  the  7th  May 
the  purchaser  says  that  he  will  inspect  it  so  that 
he  may  be  satisfied  that  the  whole  ot  the  land 
contracted  to  be  sold  is  delineated  on  it,  and  asks 
for  an  appointment.  On  the  12th  May  he  is  told 
he  can  see  it  at  any  time  if  he  will  give  a  day's 
notice.  Now,  the  point  in  regard  to  this  map  ia 
this :  The  statute  enables  the  corporation;  the 
vendors,  to  take  the  lands  comprised  in  the  sche- 
dule. The  Act  requires  that  a  map  or  plan  of 
the  lands  should  be  deposited  at  the  office  of  the 
town  clerk  of  the  city  to  i-emain  open  for  inspec- 
tion. When  the  schedule  is  referred  to  whicn  is 
the  leading  description — for  the  plan  is  not  other- 
wise referred  to  on  the  face  of  the  Act  with  the 
exception  of  a  section  about  errors — it  is  seen  that 
that  schedule  is  not  complete  without  reference 
to  the  plan,  and  in  the  description  of  the  parti- 
culars in  the  schedule  there  are  in  the  first  column 
the  words  "number  on  plan."  Now,  when  the 
schedule  is  compared  with  the  deposited  plan 
which  I  have  before  me  it  appears,  on  a  com- 
parison of  this  plan  with  the  sale  plan,  that  a 
part  of  the  property  included  in  the  sale  plan  is 
not  included  in  the  deposited  plan,  and  when  the 
deposited  plan  is  properly  inspected  it  appears 
that  a  part  of  the  property  included  in  the  sale 
plan,  which  for  shortness  I  will  call  the  Angel 
Inn,  and  one  or  two  small  sections  of  land  on  that 
side,  are  not  included  therefore  in  the  powers 
which  the  city  had  to  take  under  the  statute  of 
Qeo.  4,  the  fact  being,  that  on  the  deposited  plan 
the  Angel  Inn  and  these  other  little  plots  of 
ground  are  delineated,  but  have  no  numbers ;  and 
not  being  numbered,  therefore,  ai-e  not  imported 
into  ihe  schedule.  What  happened  was  this: 
The  vendors,  that  is  to  say,  the  officers  of  the 
corporation  who  put  up  the  property  for  sale,  had 
not  made  a  strict  comparison  between  the  schedule 
and  the  deposited  plan.  Now,  I  continue  to 
narrate  the  facts  as  between  the  vendor  and  the 
purchaser  from  the  point  where  I  previously  had 
stopped.  The  purchaser  being,  as  already  shown, 
at  liberty  to  inspect  the  deposited  plan  on  the 
13th  or  14th  May,  did  not  think  fit  to  go  to  the 
office  where  the  plan  was  until  the  16th  June. 
He  allowed  a  month  or  rather  more  to  elapse 
before  he  availed  himself  of  the  opportunity  that 
was  given  him.  He  had  not,  I  gather,  inspected 
the  plan,  although  be  might  have  done  so  oefore 
he  entered  into  the  contract.  In  one  sense,  and  I 
think  in  a  true  sense,  on  the  facts  I  have  stated, 
the  deposited  plan  was  a  part  of  the  title,  because, 
as  I  have  said,  it  was  necessary  to  look  at  the  plan 


to  see  what  were  the  numbers  that  were  referred 
to  in  the  schedule  to  the  Act.  No  explanation  is 
given  in  the  evidence  why  thepurchaser  did  not 
make  this  inspection  sooner.  Then,  on  the  inspec- 
tion being  made,  the  omission  (I  use  a  natural 
word)  appeared,  and  it  was  at  once,  when  the 
error,  like  all  other  errors,  was  pointed  out,  appa. 
rent  that  the  vendors  could  make  no  title  tnidet 
the  Act  of  Geo.  4  to  a  part  of  the  ground  sold, 
amounting,  as  I  am  told,  to  some  tenth  part  at 
the  whole ;  but,  no  doubt,  as  counsel  for  the  pur- 
chaser urged,  an  important  part — a  part  which  I 
could  not  disregard  as  between  vendor  and  pur- 
chaser. Then  a  subsequent  abstract  was  reqtiired 
and  sent,  for  the  vendors  had  a  title  to  the 
omitted  plots,  as  I  will  now  call  them,  but  not  the 
title  they  thought  they  had.  The  further  abstract 
was  sent  on  the  25th  June.  The  p  jrchaser  does 
not  appear  to  have  been  desirous  of  pushing  on 
the  matter  with  any  great  vigour  or  ener^,  and  be 
delivered  his  requisitions  on  the  23rd  Jmy,  and 
those  requisitiooB  were  answered  with  promptitade 
by  the  vendors  on  the  28th,  and  even  at  that  time 
the  purchaser  had  some  other  outstanding  requia- 
sitions  in  regard  to  the  title  to  the  main  pfu-t  of 
the  land  sold,  namely,  in  regard  to  a  faculty,  there 
having  been  a  burial  ground.  Then  all  the  requi- 
sitions and  objections  as  to  title  were  finally  dis- 
posed of,  either  by  being  answered  or  by  being 
waived,  by  the  30th  Sept.  The  purchaser  had  not 
set  apart  his  purchase  money  by  the  24th  June, 
nor  indeed  was  he  ready  to  complete,  as  is  shown 
by  the  subsequent  facte,  until  February  of  the 
year  1893 ;  but  there  is  an  endeavour  made  on  his 
part  to  show  that  he  would  have  been  ready  on 
the  24th  June  had  it  not  been  for  this  defect  in 
the  title  discovered  by  him  on  the  16tli  Jnne. 
After  stating  some  facte  in  his  affidavit  with 
reference  to  tnis  matter,  he  says  this  in  the  ISth 

faragraph  :  "  By  reason  of  the  facte  above  stated, 
was  never  in  a  position  to  make  the  neoessaiy 
financial  arrangemente  to  enable  me  to  complete 
the  said  purchase  by  the  date  named  in  the  said 
conditions  of  sale,  or.  in  fact,  at  any  time  prior  to 
the  29th  Sept.  1892."  He  does  not  say  that  he 
was  ready  to  complete  on  the  29th  Sept.,  and.  as 
a  judge  of  fact,  in  my  opinion  he  was  not ;  and  I 
say  that,  notwithstandmg  a  paragraph  in  a 
further  affidavit  which  he  has  filed,  in  which  he 
attempte  to  give  some  explanation.  Now  this  is 
a  short  stetement  of  the  leading  facte  of  the  case, 
and  I  have  come  to  the  conclusion  that  the  delay 
in  completing  the  purchase  was  not  attributabte 
to  any  defauft  on  uie  vendors'  part,  and  if  it  be 
necessary  after  that  expression  of  opinion  to 
deal  with  the  question  of  wilful  default,  in  my 
opinion  this  is  not  a  case  of  wilful  default 
within  the  meaning  of  the  stipulation  that  I  have 
before  me  in  the  contract  between  the  vendor  and 
purchaser.  The  objection  really,  when  analysed, 
IS  an  objection  to  title,  and  upon  a  question  of 
that  sort  I  refer,  without  repeating  them,  to  the 
very  valuable  observations  tnat  were  made  by 
Knight  Bruce,  L.J.  in  Sherwin  v.  ShaJctpear 
(5  De  G.  M.  &  G.  517),  observations  which  are 
still  in  point,  although  tiiat  was  not  a  case  of  a 
qualified  condition  in  regard  to  the  payment  of 
mterest.  It  appears  to  me  that  I  should  be 
straining  the  meaning  of  these  words  adversely  to 
the  common  intention  of  the  parties  if  I  were  to 
say  that  here  is  a  case  of  "  wilful  default "  on  the 
paxt  of  the  vendors.     I  do  not  propose  to  enter 
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into  any  diaqoisition  on  the  meaning  of  those 
irords,  Dejond  Baying  that,  I  think  the  term 
"  wilfnl  "  18  a  very  good  English  word,  although. 
like  many  English  words,  it  is  ansceptihle  of  various 
meanings,  as  may  be  found  by  looking  at  any 
dictionajT'.  In  considering  the  qnestion  of  what 
is  wilful  de&olt,  as  I  have  already  intimated,  in 
my  opinion,  regard  must  be  had  to  the  nature  of 
the  contract,  and  the  duties,  reciprocal  or  other- 
wise, imposed  by  the  contract  npon  the  parties. 
And  If  the  argument  on  the  part  of  the  purchaser 
were  pressed  to  its  legitimate  extreme,  it  appears 
to  me  that  a  purcluiser  wotild  scarcely  ever  be 
liable  to  pay  interest  under  such  a  condition  as 
this,  because,  as  is  well  known,  having  regard  to 
the  title  to  land  in  this  country,  the  most  careful 
vendor  cannot  be  prepared  to  show  a  perfect  title 
in  the  first  incitance.  Mr.  Levett  said  that  the 
vendor  must  look  at  his  own  deeds.  That  pro- 
position may  be  accepted,  and  that,  if  he  does  not 
took  at  his  deeds,  he  is  in  default ;  and  it  is  "  wilful 
default "  not  to  look  at  them.  But  that  is  not  the 
point.  So  far  as  this  part  of  the  case  is  concerned, 
the  question  is  the  degree  of  attention  or  the 
degree  of  examination  he  must  make,  and  the  know- 
ledge, too,  that  he  must  have  in  many  cases,  which 
I  put  by  way  of  illustration  during  the  argument, 
of  the  construction  of  the  instruments  and  know- 
ledge of  law.  I  agree  that  there  is  no  question  of 
law  here  in  any  fair  sense  of  the  term.  I  agree 
that,  if  the  vendors  (I  mean  of  course  by  "  vendors  " 
the  officers  intrusted  with  that  duty)  had  carefully 
examined  the  plan  in  qnestion,  the^  would  have 
discovered  what  the  purchaser  did  discover  on  the 
1 6th  June,  and  might  have  discovered  upon  the 
18th  May.  But  I  think  I  should  be  straining  the 
meaning  of  the  term  unfairly  as  against  the 
vendors  if  I  said  that  this  omission  on  the  vendors' 

rirt  was  wilful  default.  I  have  said  already  that 
do  not  propose,  although  it  is  a  very  interesting 
subject,  to  pursue  the  various  arguments,  and 
indeed  the  jn^pnents,  upon  the  meaning  of  that 
term.  Speakuu;  for  myself,  I  am  not  much 
impressed  by  the  substitution,  by  war,  not  of 
definition,  but  of  explanation,  of  some  other  terms 
such  as  "  spontaneous,"  or  "  voluntary  " — ^terms 
of  Latin  origin — for  the  purpose  of  exp^ining  the 
common  EngUsh  word  "wilfnl."  With  these 
observations  I  conclude  my  judgment,  holding 
that  the  vendors  are  entitled  to  the  interest 
claimed.  Accordingly  I  will  make  a  declaration 
in  the  terms  of  the  summons,  with  costs  to  be 
paid  by  the  purchaser. 

From  that  decision  the  purchaser  now  appealed. 

Levett,  Q.C.  (Femon  i?.  Smith  with  him)  for  the 
appellant. — The  question  is,  what  caused  the  delay 
in  the  completion  of  the  purchase  in  this  case  ?  I 
submit  that  it  was  not  caused  by  the  purchaser, 
as  was  found  by  Ghittv,  J.  And  I  ask  the  court 
to  hold  that  his  Lordship  came  to  a  wrong  con- 
closion  when  he  decided  that  the  purchaser  was 
liable.  On  the  contrary,  the  vendors  were  alone 
responsible  for  the  delay  that  has  occurred.  The 
▼endors  recklessly  made  a  statement  that  they 
need  not  have  made  at  all — a  statement  which 
they  intended  the  purchaser  to  lely  upon — and 
that  being  an  erroneous  statement,  was  "  wilful 
dafoult"  within  the  meaning  of  the  condition. 
To  have  made  that  statement,  and  then  not  to 
have  taken  the  trouble  to  verify  it,  constitutes 
"wilful  default."    The  meaning  of  "wilful  de- 


fault "  in  conditions  similar  to  the  present  has 
been  considered  in : 

William*  v.   QUnton,  13  L.  T.  Bep.  N.  S.  727; 

L.  Bep.  1  Ch.  App.  200 ; 
Re  Young  and  Harston't  Contraet,  53  L.  T.  Bep. 

N.  S.  837  ;  29  Ch.  Div.  691 ;  31  Ch.  Div.  168  ; 
Be  Hetling  and  Iterton't  Contract,  68  L.  T.  Bep. 

N.  S.  749 :  (1893)  3  Ch.  269 ; 
Elliott  V.  Turner,  13  Sim.  477,  485 ; 
De  Visme  v.  De  Vitme,  1  Moo.  &  G.  336. 

[LiNDLEY,  L.J. — In  Sherwin  v.  Shakspear  (5 
De  G.  M.  &  G.  517)  the  observations  of  Lord  Got- 
tenham  in  De  Viame  v.  De  Vieme  (ubi  »up.)  were 
corrected,  and  the  distinction  was  shown  between 
wUful  default  and  non- wilful  default  in  a  condition 
of  sale  such  as  the  one  here.]  I  submit  that  it  is 
clear,  on  the  authbrities  thatl  have  cited,  that  the 
vendors  in  this  case  have  been  guilty  of  that  de- 
scription of  "  wilful  default "  which  this  condition 
was  designed  to  meet.  It  could  never  be' intended 
that  a  vendor  should  be  allowed  to  be  as  negligent 
as  he  chooses,  and  then  to  say  that  he  has  Men 
merely  inadvertent  in  his  conduct.  [Kat,  L.J. 
referred  to  Webster's  Conditions  of  Sale,  pp.  281, 
283.]  Before  making  a  statement  of  the  kind 
that  they  did,  it  was  the  vendors'  duty  to  have 
verified  it,  and,  having  omitted  to  do  so,  they  can- 
not now  say  that  they  are  entitled  to  interest  for 
the  period  covered  by  the  delay. 

Whitehome,  Q.C.  and  A.  J.  Alien  for  the  respon- 
dente. — The  ddiay  in  the  payment  of  the  pur- 
chase money  was  not  attributable  exclusively  to 
the  default  of  the  vendors.  In  the  cases  cited,  the 
purchaser  had  his  money  ready;  but  here  it  is 
proved  that  the  purchaser  had  difficulty  in  obtain- 
ing the  purchase  money,  and  his  inabihty  to  do  so 
was  the  real  cause  of  the  delay  in  completing  the 
purchajse.  Assuming,  however,  that  there  has 
been  default  on  the  vendors'  part,  can  it  be  said 
that  it  has  been  such  "  wilful  'default  as  is  aimed 
at  by  the  condition  P  The  true  definition  of 
"  wilful "  appears  from 

Lewis  V.  The  Qreat  Wettem  Raxlxcay  Company,  37 
L.  T.  Bep.  N.  S.  774 ;  3  Q.  B.  Div.  195,  206. 

The  purchaser  could  have  ascertained  that  the 
whole  of  the  property  sold  was  not  sold  under  the 
Act  of  Geo.  4,  by  verifying  for  himself  the 
statement  made  by  the  vendors  on  the  subject. 

Levett,  Q.C.  in  reply. — ^The  very  point  taken  by 
the  other  side  as  regards  the  purchaser  verifying 
for  himself  the  statement  maiie  by  the  vendors 
was  dealt  with  by  the  Court  of  Appeal  in 

Redgrave  v.  Hurd,  45  L.  T.  Bep.  N.  S.  485  ;  20  Ch. 
IHv.  2,  13. 
In  that  case  Sir  George  Jessel,  M.B.  stud :  "  If  a 
man  is  induced  to  enter  into  a  contract  by  false 
representation,  it  is  not  a  sufficient  answer  to  him 
to  say, '  If  you  had  used  due  diligence,  you  would 
have  found  out  that  the  statement  was  untrue. 
Ton  had  the  means  afforded  you  of  discovering  its 
falsity,  and  did  not  choose  to  avail  yourself  of 
them.'  I  take  it  to  be  a  settled  doctrine  of  equity, 
not  only  as  regards  specific  performance,  but  also 
as  regards  rescission,  that  this  is  not  an  answer 
unless  there  is  such  delay  as  constitutes  a  defence 
under  the  Statute  of  Limitations."  [Lofes,  L.J. 
— The  decision  in  Re  Arnold.;  Arnold  v.  Arnold 
(42  L.  T.  B«?.  TST.  S.  705 ;  14  Oh.  Div.  270)  pro- 
ceeds  on  the  same  lines.] 

Cur.  adw.  wdt. 
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May  10. — The   following   written   judgments 
were  delivered : — 

LiNDLBT,  L.J. — This  is  an  appeal  by  a  pur- 
chaser from  an  order  of  Ghitty,  J.  directing  nim 
to  pay  interest  on  his  purchase  money  according 
to  certain  conditions  of  sale.      By  those  con- 
ditions the  purchase  was  to  be  completed  on  the 
24th  June   1892,  and  "  if  from  anv  cause  what- 
ever, other  than  wilful  default  on  the  part  of  the 
vendors,  the  purchase  money  was  not  then  paid," 
it  was  to  bear  interest  at  5   per  cent.      It  is 
obvious  from  the  language  of  this  condition  that 
a   distinction  is  intended  to  be  drawn  between 
defaults  on  the  part  of  the  vendors  which  are 
"wilful"  and  those  which   are   not;    and  tliat 
interest  is  to  be  payable,  even  although  there  may 
be  some  default  non-wilful  on  the  part  of  the 
vendors,  and  some  delay  in  the  completion  of  the 
purchase  occasioned  by  such  default.    In  order 
to  exonerate  the  purchaser  from  liability  to  pay 
interest  he  must  prove  some  "  wilful  default    on 
the  part  of  the  vendors,  which  caused  delay  in 
the  completion  of  the  purchase.    Proof  by  the 
purchaser  that  he    could,  not    prudently    com- 
plete the  purchase  by  the  day  named,  owing  to 
some  difficulty  arising  on  the  investigation  of  the 
vendors'  title,  is  not  of  itself  enough  to  exonerate 
the  purchaser  from  payment  of  interest,  for  it  is 
quite  possible  that  such  difficulty  may  not  be 
owing  to  any  wilful  default  on  the  pai-t.  of  the 
vendors.    Lord  Cottenham's  observations  on  this 
subject  in  Be  Visme  v.  De  Visme  (1  M.  &  G.  336) 
were    corrected    in    Sherwin   v.    Shakspewr    (5 
De  G.  M.  &  G.  517),  and  ever  since  that  decision 
the  courts  have  always  recognised  the  distinction 
between  wilful  and  non-wilful  defaults  in  dealing 
with  conditions  of  sale  worded  like  that  before  us. 
The  meaning  of  the  term  "  wilful  default "  in  con- 
ditions of  this  kind  was  carefully  examined  in 
WiUiama  v.    Glenton  (13  L.   T.  Rep.  N.  S.  727; 
L.  Hep.  1  Ch.  App.  200);  Be  Young -and  Harston's 
Contract  (53  L.  T.  E^.  N.  S.  837 ;  31  Ch.  Div. 
168) ;  and  Be  Hetling  and  Merton's  Contract  (68 
L.  T.  Eep.  N.  S.  749;  (1893)  3  Ch.  269).     But 
none  of  these  cases  quite  cover  the  present  case, 
as  there  was  not  in  them,  as  there  was  here,  a 
misstatement  by  the  vendor  of  the  nature  of  his 
own  title.     This  misstatement  arose  from  a  very 
natural,  though  unfortunate,    oversight    of  the 
vendors'  agento.     The  property  sold  e3i  belonged 
to  the  vendors,  and  they  had  for  years  been  in 
possession  of  it,  and  their  titie  was  in  fact  free 
from  all  objections ;  and  their  solicitors,  who  are 
responsible  for  the  preparation  of  the  particulars 
and  conditions  of  sale,  icnew  this  to  be  the  case. 
Their  knowledge  of  the  goodness  of  the  title  led 
them  to  be  less  careful  than  they  otherwise  would 
have    been    in    describing    it.    They    described 
it  thus  in  condition  4 :  "The  property  was  pur- 
chased and  taken  by  the  vendors.  .  .  in  or  about  the 
year  1824,  under  the  powers  of  an  Act  5  Greo.  4, 
c.  151,  and  has  for  many  years  past  been  used  or 
retained  for  the  purposes  of  Farringdon  Market, 
and  is  now  being  sold  under  a  statutory  power 
so  to  do.    A   copy  of  the  said  Act  may  be  seen 
at  the  office  of  the  Comptroller  of  the  Chamber 
of  the  City   of   London    .    .    .    and  the  pur- 
chaser, whether  he  shall  inspect  the  same  or  not, 
shall  have,  and  shall  be  deemed  to  have  purchased 
with,  full  notice  of  everything  contained  in,  or 
to  be  implied  from,  the  provisions  of  the  said 
Act.    •    .    ."     Now  this  statement  was  incor- 


rect. The  great  bulk  of  the  property  had  beeai 
acquired  nearly  fifty  years  ago  under  the  statute 
referred  to.  But  about  one-tenth  of  it  was 
acquired  considerably  later,  some  tweaity-ea. 
or  twenty-seven  years  ago,  and  for  the  last 
quarter  of  a  century  both  portions  bad  be^ 
thrown  together  and  used  as  one  market-place. 
Unfortunately,  the  titie  was  not  examined,  or  not 
examined  with  proper  care,  before  the  conditionj 
of  sale  were  framed.  This  was  unquestionably  a 
default ;  but.  in  my  opinion,  it  was  not  "  wilfuL" 
I  do  not  propose  to  examine  this  word  with  scieD- 
tific  accuracy.  It  is  suffiqient  to  observe  that  to 
make  up  one's  mind  not  to  verify  a  statement  is 
"wilful,"  but  that  simply  not  to  tliink  about 
verifying  it  is  not  wilful.  I  am  aware  that  in 
EUiott  v.  Turner  (13  Sim.  477)  Shadwell,  V-C. 
expressed  the  opinion  that  forgetfulness  might 
amount  to  wilful  default.  The  case  before  him 
was,  however,  of  a  very  different  kind  f rom^  the 
present.  I  confess  I  am  more  disposed  to  concnr 
with  Lord  Bramwell's  observations  on  the  term 
"wilful  misconduct"  in  Lewie  v.  The  Great 
Western  Bailway  Company  (37  L.T.Eep.  N.S.  774; 
3  Q.  B.  Div.  195,  206).  They  are,  in  my  opinion, 
quite  consistent  with  Lord  Bowen's  observations 
in  Be  Young  and  Hareton's  Contract  [nbi  ettp.), 
if  it  be  borne  in  mind  that  Lord  Bowen  presup- 
posed knowledge  of  what  was  done,  and  intention 
to  do  it,  and  was  not  addressing  himself  to  a  case 
of  an  honest  mistake  or  oversight.  No  doubt  the 
statements  contained  in  the  fourtli  condition  were 
deliberate,  and  to  that  extent  "  wilful " ;  but  the 
misstatement  was  not  "wilfuL"  It  arose  from 
the  fact  that,  owing  to  the  circumstance  that  the 
market-place  had  for  years  been  one  property,  the 
necessity  for  verifying  the  statement  never  oc- 
curred to  the  vendors  or  their  agents.  I  cannot 
hold  that  this  omission  was  under  the  circum- 
stances a  "  wilful  default."  The  oonclusioa  thus 
arrived  at  is  sufficient  to  dispose  of  this  appeal 
But  the  case  is  very  near  the  line,  and  thei«fore 
I  wiU  add  that  the  more  closely  the  facts  are 
investigated  the  more  reason  there  is  for  coming 
to  the  conclusion  that  the  real  cause  of  the  delay 
in  completing  the  purchase  was  the  inability  of 
the  purchaser  to  find  the  purchase  money.  The 
fact  that  he  did  not  and  could  not  complete  the 
purchase  for  months  after  all  difficulties  in  making 
out  a  titie  were  cleared  up  throws  a  strong  light 
on  the  purchaser's  alleged  ability  to  complete  on 
the  day  originally  fixed  for  completion.  The 
vendors'  default  is  seized  on  as  justifying  the 
delay.  But  I  am  not  at  all  satisfied  that  that 
default  was  the  real  cause  of  the  delay.  Chit^, 
J.  did  not  believe  that.it  was;  nor  do  L  The 
appeal  must  be  dismissed  with  costs. 

Lopes,  L.J. — I  do  not  propose  to  restate  tbe 
facts  which  have  been  already  sufficientiy  stated 
by  Lindley,  L.J.  Conditions  with  regard  to  pay- 
ment of  interest  are  framed  in  different  ways. 
They  sometimes  make  interest  payable  if  delay 
arises  from  any  cause  whatever,  or  if  delay  aiia^ 
through  the  purchaser's  default,  or  if  completion 
is  delayed  from  any  cause  whatever,  other  than 
wilful  default  on  the  part  of  the  vendor.  It  is  the' 
last  form  of  condition  which  the  court  has  to  con- 
sider in  this  case.  I  am  clearly  of  opinion  that 
there  was  default  by  the  vendors  here.  They 
made  a  positive  and  specific  representation  tbai> 
the  whole  of  the  property  was  sold  under  a  statu- 
tory power  contained  in  a  specified  Act  of  Farlia- 
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Bte&t.    This  was  not  the  fact,  becaiue  one-tenth 
of  the  property  acid  was  not  comprised  in  that 
statutory  title.    This  the  Tenders    might    hare 
ascertained  if  they  had  verified  by  proper  in- 
vestigation the  documents   in    their  possession. 
It  was  reasonable  in  the  circumstances  that  they 
should  have  done  this ;  they  omitted  to  do  some- 
ihing  which  it  was  their  duty    to    have   done, 
having  regard  to   the    positive    statement  they 
iindertook  to  make,  and  having  regard  to  their 
relations  with  intending  purchasers.     There  was, 
therefore,   "  default ;  "  but  it  must  be   "  wilful " 
and  have  caused  delay  in  completion  in  order  to 
exonerate  the  purchaser  from  payment  of  interest. 
Admittedly  the  default  was  not  intentional;  it 
was  an  oversight,  an  oversight  easily  accounted 
for,  having  r^ard  to  the  fact  that  the  vendors 
had  been  in  poeseesion  of  the  whole  property  for 
many    years,  and   that    nine-tenths    of    it   was 
included  in  the  statutory  title,  and  the  whole 
passed  under  the  name  of,  and    was  regarded 
as,  the  "  Farringdon  Market."    It  was  an  honest 
mistake,    and    unintentional.    It    seems    to    me 
a    perversion    of    the   word    "  wilful "    to    hold 
sucn   a    default    "  wilful."    It    was,    as   I  have 
said,  a  default;  but   to   describe  it  as  "wilful" 
woold  be  a  misapplication   of   that   qualifying 
epithet.     There    would    be    no    distinction  then 
between  what  was  intentional  and  what  was  un- 
intentional and  accidental.   Both  would  be  visited 
with  the  same  consequences.    There  are  expres- 
sions in  the  judgment  of  Bowen,  L.J.  in  Be  Young 
and  HantoH's  Cmtract  (53 L.  T.  Rep.  N.  S.  837 ;  31 
Ch.  Div.  168)  which  are  relied  upon.     The  learned 
Lord    Justice,    speakii^    of    wilful,     said    that 
'■  nothing  blamable  is  denoted ;    it  amounts  to 
nothing  more  than  this — ^that  he  knows  what  he 
is  doing,  and  intends  to  do  what  he  is  doing,  and 
is  a  fiie  agent."     I  do  not  think  the  learned 
judge  was  contemplating  ko.  honest  oversight.  He 
was  dealing  with  a  different  case,  whera,  two  days 
before  the  time  fixed  for  completion,  the  vendor 
left  England  without  having  executed  the  convey- 
ance which  was  ready  for  his  execution  on  the 
afternoon  of  the  day  fixed.    Sir  James  Hannen 
said:    "Our    judgment  is,  that   where  a    man, 
knowing  that  some  act  has  to  be  done  by  him  on 
a  particular  day,  goes  away  in  disregard  of  that 
obligation,  he  is  guilty  of  default ;  and,  doing  it 
intentionally,  it  is  '  wiUul '  within  the  terms  of  a 
contract  of  this  kind."    What  the  vendor  did 
there  was  not  regarded  as  a  mistake,  much  less  an 
honest  or  unintentional  oversight.    That  case,  in 
my  judgment,  is  distinguishable  from  the  presefnt, 
and  expressions  applicable  to  that  case  are  in- 
applicable here.     In  Lewis  v.  The  Great  Western 
Railway  Company  (37  L.  T.  Rep.  N.  S.  774;  3 
Q.  B.  Div.  195,  206),  Bramwell,  L.J.  said,  defining 
"wilful  "  in  connection  with  misconduct,  "  wilful 
misconduct  means  misconduct  to  which  the  will  |s 
a  party,  something  opposed  to  accident  or  negli- 
gence ;  the  misconduct,  not  the  conduct,  must  be 
wilful."    This,  to  my  mind,  is  a  more  accurate 
definition  of  "  wilful "  than  that  given  by  Shad- 
weU,  V.C.  in  Elliott  v.  Turner  (13  Sim.  477,  485), 
where  he  says :  "  In  my  opinion  the  word  '  wilful ' 
can    have  no  other  meaning  than  spontaneous ; 
and,  if  the  neglect  or  default  in  this  case  arose 
from  the  voluntary  act  of   the  parties,    either 
awake  or  asleep  with  reference  to  their  rights  and 
interests,  and  md  not  at  all  arise  from  the  pressure 
<^  external  circumstances  over  which  they  could 


have  no  control,  I  apprehend  that  the  neglect  or 
default  was  wilful."  It  is  difficult  to  lay  down 
any  general  definition  of  "  wilfuL"  The.  word  is 
relative,  and  each  case  must  depend  on  its  own 
particular  ciicumstances.  I  cannot  think  the 
default  here  was  "  wilful."  But,  even  assuming 
there  was  wilful  default,  I  am  of  opinion  that  the 
delay  in  the  purchase  was  not  fairly  attributable 
to  it.  The  delay  arose  from  the  fact  that  the 
purchaser  was  not  ready  with  his  purchase  money, 
which  is  evidenced  by  the  fact  that  he  did  not 
complete  till  long  after  the  29th  Sept.,  and 
has  paid  interest  for  the  interval  betweexi  that  day 
and  the  time  of  completion.  The  appeal  must  oe 
dismissed,  with  costs. 

Kay,  L.J. — The  question  is  as  to  the  meaning  of 
"  wilful  default  "  in  the  usual  condition  of  sale 
that  "if  from  any  cause  whatever,  other  than 
wilful  default  on  the  part  of  the  vendors,"  the 
purchase  money  (excepting  the  deposit)  should  not 
be  paid  on  the  24th  June  1892,  the  day  fixed  for 
completion,  interest  thereon  at  5  per  cent,  should 
be  paid  by  the  purchaser.  The  property  was  of 
great  value,  having  a  considerable  frontage  to 
Farringdon-street,  in  the  city  of  London.  [His 
Lordship  referred  to  the  fourth  condition  and  con- 
tinued :  J  At  the  sale  on  the  18th  June  1892  Tubbs 
bought  the  property  for  98,1001.  under  these  con- 
ditions,  and  paid  9810<.  deposit,  leaving  88,2902., 
the  remainder  of  the  purchase  money,  to  be  paid 
on  completion.  Interest  is  claimed  upon  this  sum 
from  the  24th  June  1892  to  the  29th  Sept.  1892, 
amounting  to  more  than  11002.  The  purchaser 
contends  that  he  should  not  be  compelled  to  pay 
this    interest,    because   the    delay    during  that 

Seriod  was  occasioned  by  the  vendor's  "wilful 
efault."  The  purchaser  did  not  inspect  the  Act 
5  G^.  4,  c.  151,  b^ore  the  sale.  On  the  22nd 
March  1892  a  copy  of  the  Act  was  sent  to  his 
solicitors,  but  without  any  copv  of  the  plan 
referred  to  in  it.  On  the  9th  Apnl  1892  the  pur- 
chaser sent  in  requisitions,  including  a  requisition 
for  a  copy  of  the  plan.  On  the  2Sth  April  this 
was  answered  byan  offer  to  allow  inspection  of  the 
plan,  but  no  copy  was  sent.  On  the  7th  May 
the  purchaser's  solicitors  asked  when  the 
plan  might  be  seen,  and  were  told  on  the  12th 
that  it  might  be  inspected  at  any  time  on 
giving  one  day's  previous  notice.  Some  delay 
took  place  about  obtaining  a  faculty  enabling 
the  removal  of  human  remains  from  a  poi-tion  of 
the  land  which  had  been  formerly  a  burial 
ground.  This  faculty  was  obtained  on  the  23rd 
June.  In  the  meantime,  on  the  16  th  June,  the 
purchaser's  solicitors  inspected  the  plan,  and 
found  that  a  most  important  and  essential  part  of 
the  property,  fronting  to  Farringdon-street,  was 
not  acquired  by  the  vendors  under  the  Act  of 
1824.  It  appeared  on  subsequent  inquiry  that 
this  part  of  the  proper^  was  acquired  imder  the 
Holbbm  "Valley  Act  lw4,  and  that  the  vendors 
had  not  had  possession  of  it  for  thirty  years  at 
the  date  of  the  sale.  This,  it  is  said,  prevented 
the  completion  of  the  sale  on  the  24th  June.  The 
next  day,  the  25th,  a  further  abstract  was  deli- 
vered, relating  to  this  portion  of  the  frontage. 
Requisitions  on  this  abstract  were  delivered  on 
the  28th  July.  There  was  some  difficulty  about 
producing  the  titie  deeds,  and  the  titie  was  not 
accepted  till  the  29th  Sept.  From  that  date  the 
pui-cnaser  hag  paid  interest.  Li  this  state  of 
circumstances  the  vendors  contend  that  there  was 
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no  "  mlfal  default "  on  their  part.  The  miestate- 
ment,  they  Bay,  waa  made  by  inadvertence;  it 
was  not  a  "wilinl"  misstatement.  The  purchaser 
answers,  the  default  was  not  the  misstatement, 
but  the  omitting  to  examine  the  Act  and  plan 
before  making  the  statement,  the  Act  and  plan 
being  all  the  time  in  the  vendors'  possession. 
This,  the  purchaser  urges,  was  "wilful."  If  the 
vendors  had  examined  uie  plan,  and  had  omitted 
to  observe  that  the  Act  did  not  include  the 
frontage,  that  might  have  been  inadvertence,  not 
"  wilful  default."  But  no  examination  whatever 
was  made.  The  vendors,  making  such  a  state- 
ment, had  a  duty  to  the  purchaser  to  take  care, 
by  examining  the  plan,  which  was  in  their  own 
possession,  to  avoid  an  inaccuracy.  Instead  of 
this,  whoever  framed  these  conditions  trusted  to 
his  general  idea  of  what  the  vendors'  title  was, 
and  neglected  to  make  a  search  to  verify  it.  The 
purchaser  urges  that  this  neglect  was  the  default, 
and  that  such  default  was  "  wilful,"  because  the 
person  who  made  it  willed  not  to  make  the  search, 
which  it  was  his  duty  to  the  purchaser  to  make, 
before  making  the  positive  statement  in  the  con- 
ditions. I  am  not  able  to  find  an  answer  to  this 
argument  which  is  satisfactory  to  my  mind.  If 
the  vendors  had  not  made  the  positive  statement 
as  to  all  the  land  being  held  under  the  statute 
referred  to,  or  if,  having  made  it,  thej  or  their 
agent  had  taken  some  steps  to  verify  it,  and  had 
in  so  doing  committed  a  bond  fide  mistake,  their 
case  might  be  different.  But,  according  to  the 
evidence,  no  attempt  to  verify  the  statement  was 
made,  and  the  omission  to  do  this  was  not  only  a 
"  default,"  but  was  a  "  wilful  default,"  because  it 
was  a  deliberate  neglect  of  a  duty  to  the  pur- 
chaser which  the  vendors,  by  making  the  positive 
statement,  voluntarily  assumed.  But  did  this 
occasion  the  delay  P  Assuming  that  the  vendors 
were  in  default,  the  purchaser  voluntarily  delayed 
from  the  7th  May  till  the  16th  June  to  examine 
the  plan,  and  again,  after  the  hirther  abstract 
was  delivered  on  the  25th  June,  he  sent  in  no 
requisitions  until  the  28th  July.  There  is  no 
excuse  for  those  delays,  and  the  learned  judge 
found  that  the  reason  was  a  difficulty  in  obtiuning 
the  purchase  monejr.  On  this  ground  I  am  pre- 
pared to  concur  in  his  decision. 

Appeal  diemitted. 

Solicitors  for  the  appellant.  Chappie,  Welch,a;ai 
Chappie. 

Solicitor  for  the  respondents,  B.  H.  Crawford, 
City  Solicitor. 


HIGH    COURT   OF  JUSTICE. 

CHAXOERT  DIVISION. 
Tuesday,  March  18. 
(Before  Noeth,  J.) 
Be  Aldeidoe  ;  Axdbidge  v.  Aldkidge.  (a) 
Partnerehip — Bnsinesa   carried  on  for  henefit  of 
firm  by  surviving  partner  at  a  loss — Bemuneraiion 
for  services  in  carrying  it  on — Loss  of  capital. 
Two  brothers  carried  on  a  business  in  partnership, 
the  elder  supplying  the  capital,  and  the  younger 
managing  the  biiainess,  but   liaving  no  capital 
therein.     The  elder  brother  died,  and  vrith  the 

(•)  Beponed  b;  J.  Tkustsah,  Eaq.,  Barrliter-at-La«. 


approval  of  his  executors,  the  surviving  brr^ker 
continued  to  carry  on  the  business  toith  a  view  to 
its  sale  as  a  going  concern.     The  business,  hoa- 
ever,  proved  unsaUable;  and  consequently  at  tiie 
end  of  nearly  two  years,  ths  survtvor  who  had 
been  carrying  it  on  at  a  loss,  diseontinued  to  do 
so.  and  the  assets  were  realised  by  the  executors 
of  the  elder  brother,  but  did  not  produce  sugieient 
to  pay  the  capital  supplied  by  Aim.     On  a  roat- 
mons  being  taken  out  by  the  executors  of  ike 
elder  brother  for  the  determination  of  the  ques- 
tions how  the  loss  was  to  be  borne,  and  wkether 
the  survivor  was  entitled  to  any  remuneratioK 
for  carrying  on  the  business  at  a  loss  vnth  a  view 
to  its  seue  a»  a  going  concern  -. 
Held,  that  the  loss  of  the  capital  must  be  borne  by 
the  estate  of  the  elder  brother  who  advanced  it. 
and  that  the  survivor  was  not  entitled  to  imy 
remuneration  for  his  services  in  carrying  on  the 
business,  since  he  had  earned  no  profits  thereby. 
Two  brothers,  Thomas  Aldridge    and  William 
Aldridge,  carried  on  business  in  partnership.  The 
whole  capital  of  the  business  amounting  to  5000L 
was  advanced  by  Thomas  Aldridge,  on  the  securitr 
of   a  charee  on  the  leases,   stock-in-trade,  ana 
property  of  the  business,  which  property  was  by 
the  articles  of  partnership  made  the  parteerahip 
assets  subject  to  the  charae  in  favour  of  Thomas 
Aldridge.   William  Aldriq^  was  bound  to  devote 
himself  entirely  to  the  management  of  the  busi- 
ness, and  was  entitled  to  3Z.  a  week  out  of  tiie 
profits  as  the  remuneration  for  his  services.    Any 
losses  incurred  in  carrying  on  the  business  were 
to  be  borne  by  the  partners  equally. 

In  Nov.  1890  Thomas  Aldridge  died,  and.  with 
the  approval  of  his  executors,  WUliam.  Aldri^ 
continued  to  carry  on  the  business  with  a  view  to 
its  sale  as  a  goine  concern.  The  executors,  hor- 
ever,  were  unable  to  dispose  of  it  as  a  going 
concern,  and  in  Oct.  1892  William  Aldridge,  who 
had  been  carrying  on  the  business  at  a  loss,  with- 
drew. The  assets  were  realised  by  the  executors, 
but  did  not  produce  sufficient  to  pay  the  5000{. 
advanced  by  Thomas  Aldridge.  William  Aldridge 
claimed  remuneration  for  his  services  in  canring 
on  the  business  subsequently  to  the  death  of  his 
brother. 

This  was  a  summons  taken  out  by  the  executors 
of  Thomas  Aldridge,  for  the  determination  of  the 
questions  whether  William  Aldridge  was  liable  to 
make  good  a  moiety  of  the  amount  of  c^ta) 
lost,  and  whether  he  was  entitled  to  anv  remu- 
neration for  his  services  in  canrying  on  the  ousiness 
subsequently  to  the  death  of  Thomas  Al^dge,  the 
business  having  been  carried  on  by  him  at  a  loss. 
Swinfen  Eady,  Q.U.  and  Oatey  for  the  execu- 
tors.— Under  the  articles  losses  incurred  in  cany- 
ing  on  the  business  were  to  be  borne  by  both 
partners  equally,  and  therefore  William  is  boimd  to 
make  good  a  moiety  of  the  capital  lost.  As  the 
business  was  carried  on  by  him  at  a  loss  after  the 
death  of  Thomas  Aldridge,  he  is  not  entitled  to 
any  remuneration  for  his  services. 

Oswald,  Q.G.  and  Poehin  for  William  Aldridge. 
—The  loss  of  part  of  the  50001.  advanced  V 
Thomas  Aldridge  on  the  security  of  a  charge  on 
the  partnership  assets  is  not  a  loss  to  which 
William  Aldridge  is  bound  to  contribute  half. 
They  referred  to 

Wood  V.  Scolet,  14  L.  T.  Bqp.  N.  S.  470 ;  L.  Bap. 
1  Ch.  App.  369. 
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William  is  entitled  to  remoneration  for  carrpng 
on  the  business  after  his  brother's  death  with  a 
view  of  its  sale  by  his  brother's  executors  as  a 
going  concern.    They  referred  to 

Peathentorihaugh  v.  Turner,  25  Bear.  382 ; 

Cook  T.  CoUingridge,  Jao.  p.  623  j 

Burden  Y.  Burden,  1  Ves.  A  B.  176 ; 

MtHUrah  r.  Keen,  27  BeaT.  242. 

Sioinfen  Eady,  Q.C.  in  reply. — The  cases  cited 
by  the  defendants  do  not  apply  here,  as  they  are 
ail  cases  in  which  profits  were  made. 

NoBTH,  J. — In  this  case  the  whole  capital  of 
the  partnership  amounting  to  5000Z.  was  con- 
tributed by  Thomas  Aldridge,  on  the  security  of 
a.  charge  on  the  leases,  stock-in-trade,  and  pro- 
perty 01  the  firm,  which,  subject  to  that  charge, 
became  under  the  articles  of  partnership  pai't  of 
the  partnership  property.  William  Aldridge  con- 
tinued for  about  two  rears  after  the  death  of  his 
brother,  to  carry  on  the  business  at  a  loss  with  a 
view  to  ite  sale  by  his  brother's  executors  as  a 
going  concern,  which  they  were  unable  to  do. 
When  he  withdrew,  and  the  assets  were  realised 
by  the  executors  of  Thomas  Aldridge,  they  did 
not  produce  a  sum  snjfficient  to  repay  the  50002., 
and  the  question  is  how  the  loss  must  be  borne. 
According  to  the  decision  in  Wood  v.  Hcoles 
( uhi  gup.)  I  think  that  the  loss  must  be  borne  by 
the  estate  of  Thomas  Aldri^ze.  The  general  rule 
is  laid  down  in  Lindley  onJPartnership,  6th  edit., 
at  p.  601,  but  this  may  be  altered  by  the  agree- 
ment between  the  partners  as  in  Wood  v.  Scolea 
(ubi  tup.).  On  the  dissolution  of  the  partnership, 
the  partnership  assets  were  to  be  sold  and  con- 
verted, and  the  produce  after  paying  all  debts  and 
liabilities  was  to  be  divided  between  the  partners. 
But  the  result  was  that  there  was  not  enough  to 
rep&j  the  capital  of  5000Z.  advanced  by  Thomas 
Aldridge.  William  Aldridge  is  not,  however,  bound 
to  contribute  a  moiety  of  that  loss.  With  respect 
to  the  remuneration  claimed  by  William  Aldndge 
for  carrying  on  the  business  after  the  death  of 
his  brother,  as  the  business  was  carried  on  at  a 
loss  and  no  profits  were  made,  he  is  not  entitled 
to  any  remuneration,  since  a  surviving  partner 
who  carries  on  a  partnership  business  for  the 
benefit  of  the  firm  nas  no  right  to  remuneration 
for  his  services  in  so  doing,  unless  he  has  earned 
profits  thereby :  (Lindley  on  Partnership,  6th  edit., 
p.  394.) 
Solicitors :  BuU  and  Btdl ;  Finch  and  Turner. 


Thursday,  April  26. 

(Before  North,  J.) 

Be  GouQH ;  Llotd  v.  Gouoh.  (a) 

Coiilt — Solicitor's  lien — Title  deeds  held  personally 

— Costs  of  firm. 
A  solieitor  practising  in  partnership  with  another 
solicitor,  acted  as  the  solicitor  of  a  purchaser  of 
property,  in  carrying  out  the  parehase,  and,  at  the 
request  of  the  purchaser,  the  property  was  con- 
veyed to  the  solicitor  as  if  hewerethesvh-purchouer 
thereof.  The  title  deeds  of  the  property  were 
handed  over  to  the  solicitor,  and  continued  to 
remain  in  his  possession.  Three  years  afterwards 
the  partnership  between  the  solicitor  and  his 
partner  was  dissolved,  but  the  solicitor  retained 

•)  BcporMd  b;  J.  Thvstsaji.  Eaq.,  Butlitar^t-Law. 


the  title  deeds  in  his  possession.     The  purchaser 
died  vrithin  six  years  of  the  date  of  the  purchase. 
An  action  was  brought  for  the  administration  of 
the  purchaser's  estate,  and  the  solicitor  on  behalf 
of  the  old  firm  and  himself  claimed  against  th« 
purchaser's  estate  a  considerable  sum  for  general 
costs,  some  of  which  were  incurred  previously  to 
the  purchase.     The  chief  clerk,  however,  allowed 
only  the  sum  claimed  for  costs  incurred  within 
six  years  of  the  purchaser's  death,  the  remainder 
being  banned  by  the  Statute  of  Limitations.    The 
solicitor,  when  asked  to  deliver  up  the  title  deeds, 
claimed  to  have  a  lien  on  them  for  the  amount  of 
costs  disallowed   by  the  chief  clerk   as   statute- 
barred.     On  a  summons  for  the  determination  of 
the  right  of  the  solicitor  to  the  lien  he  claimed  : 
Held,  that  he  was  not  entitled  to  the  lien,  as  the  costs 
of  the  purchase  of  the  property  had  been  allowed 
by  the  chief  clerk,  and  the  solicitor,  to  whom  the 
property  had  been  conveyed,  was  not  entitled  to 
a  lien  on  the  title  deeds  handed  to  and  retained 
by  him  personally  for  the  general  costs  of  the 
old  firm. 
From  1873  to  Deo.  1883  Joseph  Richard  Cobb 
practised  as  a  solicitor,  at  Brecon,  in  partnership 
with  John  Tudor,  under  the  style  of  Cobb  and 
Tudor.   During  that  period,  as  also  for  some  years 
previously  to  the  formation  of  the  partnership, 
Cobb    acted    as    solicitor   to    Richard   Douglas 
Oough,  and  personally  attended  to  Gongh's  legal 
business. 

In  18S1  Gough  purchased,  at  a  sale  by  auction, 
a  moiety  of  a  &rm  called  Fenrhos,  in  the  county 
of  Brecon.  Cobb  acted  as  his  sohcitor  in  carrying 
out  the  pm-chase,  and,  at  Grough's  request,  the 
'property  was  conveyed  to  Cobb  as  if  he  were  the 
sub-purchaser  tliereof.  The  title  deeds  of  the 
proiMity  were  handed  over  to  Cobb,  and  remained 
in  his  possession,  with  other  title  deeds  relating 
to  other  property  of  Gough. 

On  the  Slst  Dec.  1883  the  partnership  between 
Cobb  and  Tudor  was  dissolved.  Cobb  retained  in 
his  possession  the  title  deeds  of  the  property  pur- 
chased by  Gough  in  1881,  together  with  other 
title  deeds  relatmg  to  other  property  of  Gk>ugh, 
and  gave  Gkiugh  advice  on  legal  matters  ooca- 
sionaBy  without  charge. 

On  the  3rd  Dec.  1886  Gough  died,  having  by  his 
will  appointed  his  son  Fleming  Gough  his  executor, 
who  commenced  an  action  for  the  administration 
of  his  father's  estate. 

One  of  the  claims  made  in  the  action  amounted 
to  8182. 15«.  8d.  for  bills  of  costs  due  from  the 
testator,  some  of  the  biUs  being  made  out  in  the 
name  of  Joseph  Richard  Cobb  alone,  and  others 
in  the  name  ox  the  firm  Cobb  and  Tudor.  Of  that 
amount  tlie  chief  clerk  allowed  only  1002.  4s.  for 
work  done  within  six  years  previously  to  the 
testator's  death,  which  included  the  work  done 
in  connection  with  the  purchase  by  the  testator 
in  1881  of  tibe  moiety  of  the  farm  called  Penrhos 
but  disallowed  the  remainder  of  the  items  on  the 
ground  that  the  claim  for  them  was  barred  by  the 
Statute  of  Limitations. 

On  being  requested  to  deUver  up  the  title  deeds 
relating  to  the  testator's  property,  Cobb  declined 
on  the  ground  that  he  had  a  lien  on  such  titie 
deeds  for  the  balance  disallowed  by  the  chief  derk 
of  the  sum  of  8182.  lbs.  8d. 

This  was  a  summons  in  the  administration 
action,  taken  out  for  the  determination  of  the 
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qnestion  whether  Cobb  'was  entitled  to  the  lien  he 
olaimed  on  the  title  deeds  relating  to  the  moietj 
of  the  farm  called  Penrfaoa. 

It  was  stated  in  Cobb's  afSdavit  that,  under  his 
agreement  with  John  Tudor,  the  latter  was  only 
entitled  to  a  fixed  salary,  and  that  Cobb  was 
entitled,  subject  to  such  salary,  to  the  whole  net 

frofits,  and  was  liable  to  the  whole  losses  of  the 
nsinesB  of  the  partnership. 
Everitt,  Q.C.  and  Dickiiuon  for  the  summons. — 
The  property  purchased  in  1881  by  the  testator 
was  conveyed  to  Cobb  as  trustee  for  the  testator, 
although  no  reference  to  any  trust  appears  on  the 
deed,  and  the  title  deeds  of  the  pi-operty  were  held 
by  Cobb  as  trustee.  He  cannot  claim  on  title 
deeds  which  he  held  as  trustee  a  lien  for  costs 
due  to  the  firm  of  which  he  was  a  partner.  It 
appears  from  Cobb's  affidavit  that  he  received  the 
deeds  personally,  and  kept  them  personally,  not 
as  member  of  the  firm  of  Cobb  and  Tudor,  and 
therefore  he  cannot  have  a  lien  on  the  deedis  for 
general  costs  due  to  them : 
Re  FoTshaw,  16  Sim.  121. 
A  solicitor  cannot  claim  a  lien  on  deeds  held  bv 
him  as  trustee  for  cost«  due  to  the  firm  of  which 
he  is  a  member : 

Vaughan  v.  Vanderetegen ;  Annealey'a  cate,  2  Drew. 

409; 
Re  Rowla  ndand  Cranishaw,  L.  £ep.  1  Ch.  App.  421 ;  . 
Re  Lawranee ;    Bmrlcer  v.  Auttin,  70  L.  T.   Bep. 
N.  S.  91 ;  (1894)  1  Ch.  656. 

Swinfen  Eady,  Q.C.  and  E.  P.Hewett  for  Joseph 
Bichard  Cobb. — It  appears  from  Cobb's  affidavit 
that  although  as  regards  third  persons  the 
business  was  carried  on  by  the  firm  Cobb  and 
Tudor,  yet  as  between  the  partners  themselves  the 
partnership  assets  belonged  to  Cobb.  A  lien  on 
deeds  continues  to  exist  notwithstanding  successive 
alterations  in  the  firm  holding  the  deeds  : 

Petty  r.  Wathen,  7  Hare,  361,  362. 
A  ^rson  acting  both  as  trustee  and  solicitor  may 
claim  a  lien  on  documents  in  his  possession  for 
his  costs  just  as  a  person  acting  as  town  clerk 
and  solicitor  : 

Re*  v.  Santey,  6  N.  A  M.  839 ;  5  A.  «  E.  423 ; 

Re  WaUcer ;  Meredith  v.  Walier,  68  L.  T.  Eep.  N.  S. 
617,  519. 

The  case  of  Re  Forshaw  {itbi  stfjp.)  differs  from  the 
present  because  there  the  two  solicitors  wiio 
claimed  the  lien  on  the  deeds  never  had  them  in 
their  sole  possession ;  but  in  the  present  case  the 
one  person  who  claims  the  lien  has  been  in  posses- 
sion of  the  deeds.  In  VatLghan  v.  Vanderategen  ; 
Awnesley't  case  (ubi  »u/p.)  it  was  held  that  Annesley 
did  not  become  possessed  of  the  deeds  as  solicitor, 
but  as  mortgagee,  and  therefore  had  no  lien  on 
them  for  his  costs  as  solicitor.  In  the  present 
case,  after  the  dissolution  of  the  partnenmip  the 
debt  belonged  to  Cobb.  The  property  purchased 
in  1881  was  not  conveyed  to  Cobb  as  trustee,  but 
as  the  nominee  of  the  testator. 

Everitt,  Q.C.  in  reply. — The  possession  of  the 
deeds  by  Cobb  personally  is  inconsistent  with  a 
claim  to  a  lien  on  them  for  the  general  costs  due 
to  the  firm  of  Cobb  and  Tudor.  The  case  of 
Newington  Local  Board  v.  Eldridge  (12  Ch.  Div. 
349)  shows  that  a  town  clerk  has  no  lien  on  papers 
of  the  corporation  which  he  holds  as  town  clerk, 
but  only  on  papers  of  the  corporation  with  respect 
to  which  he  has  done  work  as  solicitor. 


NoBTH,  J. — ^From  the  year  1873  to  the  end  at 
the  year  1883,  Joseph  Richard  Cobb  and  John 
Tudor  carried  on  business  as  solicitors  in  partner- 
ship, under  the  style  of  Cobb  and  Tudor,  Cobb 
being  the  senior  partner.  Mr.  Cobb  acted  at 
solicitor  to  Richard  Douglas  Gough,  the  testator 
in  the  action,  for  many  years  previous  to  1873, 
and  since  1873  most  of  Ur.  Giough's  business  wai 
done  by  Mr.  Cobb  personally.  In  1881  Mr.  Gougl 
purchased  at  a  sale  by  auction  a  moiety  of  a  fam 
called  Penrhos,  in  the  county  of  Brecon,  and  the 
purchase  was  carried  out  by  a  conveyance  of  the 
moiety  to  Cobb,  who  acted  as  Gough's  solicitor  in 
the  matter.  It  was  recited  in  the  conveyance 
that  it  was  arranged  that  Cobb  should  become 
the  purchaser  instead  of  Gough.  The  purchase 
money  is  stated  as  paid  by  Cobb,  and  the  con- 
veyance contains  a  declaration  that  Cobb's  widow 
should  not  be  entitled  to  dower  out  of  the  mcnetj. 
No  doubt  there  was  some  arrangement  between 
Gough  and  Cobb,  and  the  purchase  money  wu 
provided  by  Gough.  But  on  the  face  of  the  cm- 
veyance  Cobb  was  absolute  owner  of  the  proper^, 
and  not  a  trustee  for  Gough.  The  title  deeds  d 
the  property  passed  into  i£e  hands  of  Cobb,  and 
still  remain  in  his  possession.  In  Dec.  1883  the 
partnership  between  Cobb  and  Tudor  was  dis- 
solved, and  Cobb  retained  the  title  deeds,  and 
continued  to  give  advice  to  Grough  until  his  death 
in  1886.  An  action  was  brought  for  administn- 
tion  of  Cough's  estatei  and  in  that  action  Cobb 
claimed  818u.  15<.  8<Z.  for  general  costs  against 
the  testator's  estate ;  but  the  chief  clerk  aUowed 
lOOZ.  4«.  only,  the  remainder  of  the  claim  bdng 
barred  by  the  Statute  of  Limitations.  The  Hw 
deeds  of  the  moiety  of  the  farm  belonged  to  the 
testator's  estate,  and  when  Cobb  is  asked  for  them 
he  claims  to  have  a  lien  upon  them  for  the  general 
costs  claimed  by  him  which  were  disallowed  by 
the  chief  clerk.  In  my  opinion,  he  is  not  entitled 
to  the  lien  he  claims.  The  costs  of  the  puichaae 
of  the  moiety  of  the  farm  have  been  paid  nim,  but 
he  claims  to  have  a  general  lien  on  the  deeds  for 
general  costs  of  the  firm.  They  are  bills  of  the 
firm  in  respect  of  work  done  by  the  firm,  and  the 
title  deeds  are  held  by  Mr.  Cobb  alone.  In  my 
opinion,  when  a  solicitor  who  is  one  of  a  fim  A 
solicitors  has  possession  of  title  deeds  as  s 
trustee,  he  cannot  set  up  a  lien  on  those  deeds  for 
costs  due  to  the  firm.  In  the  present  case  the 
costs  are  due  to  the  firm,  and  it  is  clear,  on  tbe 
authority  of  Vaughan  v.  Vanderstegen  (ubi  tup.}, 
that  Mr.  Cobb  cannot  set  up  a  lien  on  the  title 
deeds  for  general  costs  due  to  the  firm.  A  dis- 
tinction has  been  attempted  to  be  drawn  between 
that  case  and  the  present.  It  has  been  suggested 
that,  as  regards  the  partnership  between  Cobb  and 
Tudor,  Colib  was  entitled  to  tha  whole  assets  of 
the  partnership,  and  that  Tudor  was  only  entitled 
to  a  fixed  salary.  I  do  not  know  the  particnlars 
of  the  arrangement  between  the  partners,  but 
they  transacted  business  as  partners  as  &r  as 
third  persons  were  concerned.  That  being  so,  the 
costs  are  due  to  the  firm,  and  whether  one  partner 
took  the  profits  and  paid  the  other  a  salary  i* 
immaterial.  It  was  an  ordinary  case  of  soliciton 
doing  business  in  partnership. 

Solicitors:  Tamplin,  Tayler,  and  Jotejk,  for 
8 tricks  and  BeUingham,  Swansea;  Preston,  Slom, 
and  Pretton,  for  Cohh  and  Tudor,  Brecon. 
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Be  L'Hebmihiss  ;  Moukset  «.  Bubton. 


[Chah.  Dit. 


Thursday,  March  1. 

(Before  Nosth,  J.) 

Be  L'HxBHiiniSK ;  Movnset  v.  Bubton.  (a) 

Settlemtttt  of  personalty — Construetion — Power  of 

appowUng  tneome — Power  to  appoint  oapitaL 
By  a  tettlement  of  personalty  made  on  marriaoe 
the   trustees   were    to   stand   possessed   of  me 
"dividends,  interest,  and  income"  of  the  trust 
funds  in  trust  for  such  person  or  persons  as  the 
wife  shouid  by  her  unit  or  codieii  appoint,  and 
siAjeet  to   such  appointment  {if  any)  of  "the 
said  dividends,  interest,  and  incoms,"  to  stand 
possessed  of  "  the  said  trust  premises,  and  the 
dividends,  interest,  and  income  thereof,"  in  trust 
for  such  person  or  persons  as  under  the  statutes 
of    distrwution   would    have    become    entitled 
thereto  at  the  death  of  the  wife  if  she  had  died 
possessed  thereof  intestate,  and  v>ithout  having 
oeen  married.    The  wife,  by  her  uiiU,  appointed 
the  trust  funds  in  trust,  as  to  the  income,  for  her 
husband  for  We,  and  after  his  death  upon  trusts 
which  dimosed  of  the  whoh  interest  in  Oie  trust 
funds.    She  died  first,  and  afterwards  the  hus- 
band.    On  a  summons  for  the  determination 
(inter  alia)  of  the  question  whether  the  power  of 
appointment  given  to  the  wife  by  the  marriage 
settlement  extended  to  the  capital  of  the  trtist 
funds: 
Meld,  that  the  power  of  appointment  over  the 
dividends,  interest,  and  income  of  the  trust  funds, 
given  her  by  the  setUement,  extended  over  the 
capital  thereof. 
Bt  a  BetUement  made  in  1863  upon  the  marriage 
of    Benedict  Loys  L'Herminier    and   Elizabeth 
Monnsey,  certain  personal  estate  was  assigned  to 
tmstees  upon  trust  to  pay  the  income  thereof  to 
Elizabeth  Mounsey  for  me,  and  after  her  death  to 
stand  possessed  of  "the  dividends,  interest,  and 
income  of  the  said  trust  funds,"  in  trust  for  such 
person  or  persons  as  Elizabeth  Moimsey  should 
by  her  last  will  or  any  codicil  direct,  limit,  or 
appoint,  and  subject  to  such  appointment  (if  any) 
of  the  said  dividends,  interest,   and  income,  to 
stand  possessed  of  "  the  said  trust  premises,  and 
the  dividends,  interest,  and  income  thereof,  in 
trust  for  such  person  or  persons  as  under  the 
statutes    of    distribution    would    have    become 
entitled  thereto  at  the  death  of  the  said  Elizabeth 
Moimsey,  had  she  died  possessed  thereof  intestate, 
and  without  having  been  married." 

By  her  will  Eluabeth  L'Herminier  appointed 
the  settled  trust  funds  upon  trust,  as  to  the  mcome 
thereof,  for  Benedict  Leys  L'Herminier  for  life, 
and  after  his  death  upon  trusts  which  disposed  of 
tiie  whole  interest  in  the  settled  trust  funds.  She 
died  first,  and  afterwards  her  husband. 

This  was  an  originating  summons  taken  out 
for  the  determination  (in^  alia)  of  the  question 
whether  by  virtue  of  the  provisions  of  the  marriage 
settlement,  Elizabeth  L'Herminier  had  a  power  of 
appointment  over  the  capital  of  the  settled  trust 
funds. 

StaUard  for  the  trustees  of  the  settlement. 
/.  O.  Butcher  for  some  of  the  next  of  kin  of 
Elizabeth  L'Herminier. — The  power  of  appoint- 
ment given  to  Mrs.  L'Herminier  does  not  extend 
to  the  capital  of  the  trust  funds.  There  is  no  case 
exactly  in  point.  The  question  is  one  of  the  con- 
atmction  c^  the  provisions  of  the  settlement  which 

(a)  Baportad  Jiy  J.  Tkuitilui,  Esq.,  BaiTister->t-L»w. 


make  a  distinction  between  income  and  capitaL 
The  gift  over  in  the  settlement  is  not  in  deiault 
of  appointment,  but  subject  to  such  appointment 
(if  any)  of  income,  from  which  it  appears  that 
something  was  to  pass  under  the  gift  over  even  if 
an  appointment  was  made  by  Mrs.  L'Herminier. 
A  power  of  appointment  over  income  of  settled 
personalty  only  extends  to  the  period  during  which 
the  law  allowB  the  income  of  property  to  be  tied 
up,  and  does  not  apply  to  income  in  perpetuity. 
The  rule  of  iaw  which  governs  a  gift  of  the  income 
of  land  does  not  apply  to  a  gift  of  the  income  of 
personalty,  which  cbpends  entirely  upon  the  con- 
struction of  the  provisions  of  the  settlement  under 
which  the  gift  is  made.  He  referred  to 
Adamson  v.  Armitage,  19  Ves.  416 ; 
Mannox  v.  Greener,  27  L.  T.  Bep.  N.  B.  406 ;  L.  Bep. 
14  Eq.  456. 

Austen-Cartmett,  Darley,  Mulligan,  and  Steele, 
f orpersons  taking  under  the  appointment  by  Mrs. 
L'Herminier,  were  not  called  upon. 

NoBTH,  J.  stated  the  provisions  of  the  settle- 
ment, and  proceeded : — The  question  is,  how  far 
does  the  appointment  stand  P  It  is  said  that  the 
testatrix  could  not  appoint  the  capital  but  only 
the  income  of  the  trust  funds,  because  there  is  a 
distinction  between  the  trusts  declared  in  respect 
of  the  income  and  in  respect  of  the  capital.  For 
some  reason  I  do  not  understand  that  distinction 
is  made  in  the  settlement.  But,  giving  full  effect 
to  the  words  of  the  settlement,  what  does  that 
come  to  P  The  words  in  terms  give  a  power  to 
appoint  the  income  of  the  trust  funds  without 
any  limit  as  to  time.  Why  is  not  that  good  ? 
Supposing  an  absolute  owner  of  personalty  gave 
the  mcome  of  his  property  to  a  person,  what  does 
that  person  take  P  He  has  a  right  to  receive  the 
income  for  ever,  and,  having  the  right  to  the 
whole  income,  he  has  the  right  to  dinpose  of  the 
capital  which  produces  that  income.  There  is  no 
difference  in  uiis  respect  between  a  disposal  by  a 
person  having  the  absolute  ownership  of  the  in- 
come of  a  fund  and  the  exercise  of  a  power  over 
the  income  of  a  fund.  The  power  of  appointing 
tiie  income  or  fruit  of  a  fund  is,  in  my  opinion, 
equivalent  to  a  power  over  the  tree  which  produces 
the  fruit.  It  is  said  that  there  was  an  intention 
to  limit  the  power  of  appointment  to  the  period 
for  which  the  income  might  be  appointed.  If 
that  is  so,  it  is  unfortunate  that  words  have  been 
used  contrary  to  that  intention.  If  the  words  are 
clear  that  the  income  may  be  appointed  for  ever, 
no  intention  to  the  contruy  can  be  inferred  with- 
out other  words  to  show  that  the  power  is  intended 
to  be  cut  down.  Here  there  is  no  suggestion  of 
the  existence  of  such  words;  the  suggestion  is, 
that  the  income  may  be  given  for  so  long  only  as 
the  law  will  permit  property  to  be  tied  up,  and  no 
longer ;  but  there  is  nothing  whatever  to  justify 
such  suggestion.  In  my  opinion  the  power  autho- 
rises the  disposal  of  the  income  for  an  unlimited 
time,  and  this  carries  the  power  to  dispose  of  the 
capital. 

Solicitors:  Oray,  Mounsey,  and  Fuller,  for 
Mounsey  and  Son,  Carlisle. 
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Be  GiiiBOM ;  OiLSOir  «.  Oilson. 


[Chak.  Dit. 


Friday,  March  2. 
(Before  Koeth,  J.) 

Be  GlLSON  ;  GlLSON  tl.  GiLSON.  (o) 

Third-party  notice — Action  for  accounti — Plaintiff 
benefieiary  of  testatrix — Defendants  executors  of 
testatrix— Order  XVL,  r.  48. 

An  action  was  brought  by  beneficiaries  under  a  triil 
for  accounts,  the  defendants  being  the  two  execu- 
tors of  the  V)iU  and  other  beneficiaries  there- 
under. The  two  defendant  executors  claimed  to 
be  entitled  to  an  indemnity  out  of  the  estate  of 
the  late  tenant  for  life  under  the  will  in  reaped 
of  losses  arising  out  of  certain  investments  of 
trust  moneys  under  the  will,  and  before  deliver- 
ing their  defence  moved,  on  appeal  from  an  order 
made  in  chambers,  for  leave  to  issue  a  third- 
party  notice  under  Order  XVJ.,  r.  48,  against 
one  of  the  plaintiffs,  and  a  stranger,  as  co- 
executors  with  one  of  the  two  defendant  execu- 
tors of  the  late  tenant  for  life  under  the  trill,  in 
order  to  raise  the  claim  of  the  defendant  executors 
to  an  indemnity  out  of  the  estate  of  the  late 
tenant  for  life ;  but  it  was  not  proposed  to  serve 
the  defendant  executor,  who  was  also  the  third 
executor  of  the  late  tenant  for  life,  with  the  third- 
party  notice. 
Seld,  that  the  m,otion  was  premature,  being  before 
delivery  of  any  defence  m  the  action ;  and  that 
the  case  did  not  come  within  Order  XVI.,  r.  48 ; 
and  the  motion  was  dismissed  with  costs. 
Motion. 

The  action  was  brought  bj  Marianne  Gilson, 
widow  of  Edward  Bowell  Gilson,  who  was  entitled 
during  her  life  so  long  as  she  remained  his  widow 
to  the  income  of  one-third  part,  of  which  Edward 
Bowell  Gilson  had  been  tenant  for  life,  of  the 
residnary  estate  under  the  will  of  Ann  Gilson, 
who  died  in  1881,  and  by  the  four  infant  children 
of  Edward  Rowell  Gilson  and  Marianne  Gilson 
(by  their  mother  as  neitfriend),  who  were  entitled 
in  remainder  to  the  same  one- third  part  subject 
to  the  life  interest  of  their  mother,  against  Robert 
Andrews  Gilson  and  Frederick  Cheesewright,  as 
the  executors  and  trustees  of  the  will  of  Ann 
Gilson,  and  against  other  persons  entitled  to  the 
remaining  two-third  parts  of  the  residuary  estate 
under  her  will,  inclucung  Bobei-t  Andi^ws  Gilson. 
Edward  BoweU  Gilson  died  in  1891,  and  his 
executors  were  the  plaintiff  Marianne  Gilson,  the 
defendant  Robert  Andrews  Gilson,  and  Henry 
David  Roberts,  who  was  not  a  party  to  the 
action. 

The  action  was  brought  for  accounts  of  the 
estate  of  Ann  Gilson,  and  the  plaintiffs  in  their 
statement  of  claim  alleged  that  the  defendants 
Robert  Andrews  Gilson  and  Frederick  Cheese- 
wright had  in  breach  of  their  duty  as  trustees 
invested  a  portion  of  the  residuary  estate  of  Ann 
Gilson  in  investments  of  an  unauthorised  and 
improper  nature,  whereby  serious  loss  had  been 
occasioned  to  her  trust  estate,  and  claimed  an 
account  of  the  trust  funds  and  of  the  securities 
upon  which  the  same  were  invested ;  an  inquiry 
whether  the  investments  of  the  trust  funds  were 
fit  and  proper;  and,  if  it  should  be  found  that 
they  were  not  fit  and  proper  investments,  an 
inquiry  what  loss  had  been  occasioned  to  the  trust 
estate  by  reason  of  the  improper  investments,  and 
that  the  defendants  Robert  Andrews  Gilson  and 

(a)  Beported  by  J.  Tkcstrax,  Eaq.,  Buritter-at-Law. 


Frederick  Cheesewright  might  be  declared  jointly 
and  severally  liable  to  make  good  the  loss ;  and 
administration  if  necessary. 

The  defendants  Robert  Andrews  Gilson  and 
Frederick  Cheesewright,  who  thought  they  were 
entitled  to  be  indemnified  out  of  the  estate  of 
Edward  Rowell  Gilson  in  respect  of  any  lost 
occasioned  through  the  investments  oomplained 
of,  did  not  deliver  a  defence,  but  in  Feb.  1894 
applied  in  chambers  for  leave  to  issue  a  notic« 
under  Order  XVI.,  r.  48,  and  to  serve  the  same, 
together  with  a  copy  of  the  statement  of  claim. 
on  the  plaintiff  Marianne  Gilaon  and  on  Hem; 
David  Roberts. 

In  their  affidavit  made  in  support  of  the  appli- 
cation, the  defendants  stated  as  follows : 

We  claim  to  be  indemmfied  out  of  the  eitate  at 
Edward  Bowell  Oilaon  agunjit  any  liability  in  ieap«ct 
of  the  said  pnrohaseg  on  the  gronnd  that  tba  same  wen 
made  by  Edward  Bowell  Gilaon  on  onr  behalf,  with 
notice  that  the  moneys  «o  inveeted  were  subject  to  tlie 
trosts  of  the  will  of  Ann  Gilson,  and  npon  the  ondertaldiif 
of  Edward  Bowell  Gilson  that  tiie  investments  no  suda 
by  tiJTn  were  proper  inTestmenta  to  be  made  by  xa  oat  of 
thoee  traat  funds.  In  the  altematiTe  we  claim  to  be  so 
indemnified  ont  of  the  estate  of  Edward  BoweU  Gilais 
to  the  extent  of  the  income  anbaeqaently  leceived  bj 
him  under  the  truBta  of  the  will  of  Ann  Gilson,  and  oat 
of  her  estate,  or  in  any  event  to  the  extent  of  the  ineomi 
received  by  him  under  the  tmata  of  the  said  will  ont  d 
the  dividends  received  in  respect  of  the  said  itoek  tad 
shares.  In  the  further  alternative  we  claim  to  be 
entitled  to  contribution  from  the  estate  of  Edward  BoweU 
Gileon  to  the  extent  of  one-third  of  any  snm  for  whick 
we  may  be  declared  liable  in  the  action  by  reason  of  tiie 
said  purchaaes,  or  either  of  them,  on  the  ground  that 
Edward  Bowell  Gilson,  in  making  the  said  pnrchaaes  act 
of  the  aaid  trust  fnnda,  with  notice  of  the  truata  aSectinf 
the  same,  is  liable  as  a  oonatrnotive  co-tmatee  with  at 
of  the  trnat  funda  so  dealt  with  by  Mm.  We  are  adTised, 
and  believe,  that  we  have  a  just  and  true  cause  of  actioii 
ag&inat  the  estate  of  Edward  Bowell  Gilson. 

The  application  in  chambers  was  refused  1^ 
North,  J.  on  the  12th  Feb.  1894,  and  the  appb- 
cants  now  moved  that  the  order  of  the  12th  Feb. 
1894  made  in  chambers  might  be  discharged,  and 
that  they  might  have  leave  to  issue  and  serve  on 
the  plaintiff  Marianne  Gilson,  and  on  Heniy 
David  Roberts,  a  notice  under  Order  XVI.,  r.  48. 

H.  Terrell  for  the  motion. — The  applicants  are 
entitled  to  issue  and  serve  a  third-party  notice  on 
Henry  David  Roberts,  who  is  not  a  party  to  the 
action,  and  also  on  the  plaintiff  Marianne  (^Ison, 
in  her  character  as  executrix  of  Edward  Rowdl 
Gilson,  in  order  to  enforce  our  right  to  indemnity 
out  of  the  estate  of  Edward  Rowell  Gilson,  wbo 
made  the  investments  oomplained  of,  as  the  pLain- 
tiff  is  suing  only  in  her  character  as  beneficiaiy. 
They  cannot  make  a  counter-claim  against  her  in 
the  action  in  which  she  is  plaintiff  inlier  personal 
capacity  only.    He  referred  to 

JIacdonald  v.  Carringtmi,  39  L.  T.  Bep.  N.  S.  42<: 

4C.  P.  Div.  28; 
Padwiclc  V.  Scott,  2  Ch.  Div.  736. 

They  ought  not  to  be  compelled  to  bring  a  fresh 
action  in  order  to  enforce  their  claim  to  indemnity 
out  of  the  estate  of  Edward  Rowell  Gilson.  The 
application  is  rightly  made  before  the  statement 
01  defence  is  delivered,  so  that  we  may  deUter 
the  third-party  notice  with  the  defence.  [Nobth. 
J. — How  can  I  give  leave  when  I  do  not  know 
what  the  issue  between  the  partes  is,  as  no  def«ic« 
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hag  been  deliveied  P  In  the  cases  referred  to  the 
court  had  the  counter-claim  before  it.]  The  affi- 
davit of  the  applicants  shows  the  nature  of  their 
claim. 

W.  M.  Cann  for  the  plaintifEs. — The  plaintiff 
Marianne  Gilson  is  a  party  to  the  action,  and 
therefore  rule  48  is  not  applicable.  If  Marianne 
Gilson  is  not  a  party  the  defendant  Robert 
Andrews  GUson  is  also  not  a  party,  and  ought  to 
be  served  with  the  third-party  notice.  Both,  how- 
ever, are  parties  to  the  action :  (Judicature  Act 
1873,  8. 100.)  Service  of  the  third-party  notice 
on  the  plaintiff  Marianne  Gilson  woiild  place  her 
in  the  position  of  both  plaintiff  and  defendant. 
If  the  notice  is  served  at  all,  it  ought  to  be  served 
on  all  the  executors  of  Edward  Bowell  Gilson, 
but  it  is  not  proposed  to  serve  it  on  Robert 
Andrews  Gilson,  who  is  the  third  executor.  There 
is  nothing  to  show  that  the  claim  of  the  appli- 
cants could  be  conveniently  disposed  of  by  means 
of  a  third-party  notice.  The  court  has  a  discre- 
tion not  to  allow  issue  and  service  of  a  third-pai-ty 
notice,  and  may  refuse  its  leave  when  the  notice 
would  be  embarrassing.  The  applicants'  affidavit 
does  not  show  a  sufficient  -prinui  fade  case  for  the 
application. 

H.  Terrell  in  reply. — The  applicants'  affidavit 
shows  the  case  they  propose  to  make  out.  In  the 
case  of  a  fresh  action,  the  two  executors  would  be 
the  only  defendants. 

IfoBTH,  J. — This  application  must  fail  on 
several  grounds.  In  the  fli-st  place,  the  application 
is  premature,  as  it  is  made  before  the  defendants 
have  delivered  their  defence  stating  what  their 
case  is.  The  affidavit  which  the  applicants  have 
made  does  not  meet  the  difficulty.  The  defence 
might  possibly  show  that  thei-e  is  a  question 
to  be  tried  which  could  not  properly  be  tried 
by  means  of  a  third-party  notice.  In  the  next 
place,  I  do  not  think  this  case  comes  within 
rule  48.  [His  Lordship  read  the  i-ule,  and  con- 
tinued :1  Here  it  is  sought  to  serve  the  notice  upon 
the  adult  plaintiff,  who  is  one  of  the  three  execu- 
tors of  her  deceased  husband  Edward  Rowell 
Gilson,  and  on  Henry  David  Roberts,  who  is 
another  of  his  executors,  and  who  is  not  a  party 
to  the  action.  How  can  one  of  the  plaintiffs  1>e 
"  a  person  not  a  party  to  the  action  ?  "  It  is 
alleged  that  the  estate  of  Edward  Rowell  Gilson 
is  liable  to  indemnify  the  appellants  against  the 
claim  of  the  plaintiffs.  The  third  executor  of 
Edward  Rowell  Gilson  is  himself  one  of  the 
applicants,  and  is  a  defendant  to  the  action.  I 
cannot  see  how  it  would  be  right  to  allow  a  notice 
to  be  served  on  two  of  the  executors  without 
serving  the  third,  the  very  object  of  the  notice 
being  to  administer  the  estate  of  Edward  Rowell 
Gilson.  In  the  third  place,  I  am  not  satisfied  by 
the  evidence  that  the  third  executor  ought  to  be 
brought  before  the  court  Lu  this  manner.  For 
these  reasons  I  do  not,  in  the  exercise  of  my  dis- 
cretion, think  it  right  to  give  leave  to  serve  the 
notice.    I  refuse  the  motion  with  costs. 

Solicitors  for  the  applicants.  Tippetts  and  Son. 

SoUcitor  for  the  defendants  (the  plaintiffs  in  the 
action),  Claude  Ormerod,  Croydon. 


QUEBITS  BENCH  DIVISION. 

Friday,  April  13. 

(Before  Chables  and  Collins,  JJ.) 
Heath   and    othebs    v.   Otebseebs    oe 
Weavebham.  (a) 
Highway — Property   exempt    from    paym,ent    of 
highway     rate — Liability    to     repair     ratione 
tenurtB — Determination   of    liahitity — Highway 
Act  1835  (6*6  WiU.  4,  c.  50),  «.  33. 
The  Highway  Act  1835,  s.  33,  confers  an  exemption 
from  the  payment  of  the  highway  rate  imposed 
by  that  Act,  upon  property  which  was  previously 
to  the  passing  of  me  Act  legally  exempt  from  the 
payment  of  highway  rate. 
Seld,  that  the  exemption  no  longer  continues  when ' 
the  grounds  upon  which  the    exemption  rested 
prior  to  the  Act  have  since  the  Act  ceased  to 
exist. 
SPECL4.L  CASE  stated  by  consent  and  by  order  of 
Grantham,  J.,  purstiant    to    the   provisions  of 
sect.  11  of  12  &  13  Yict.  c.  45,  in  appeals  to  the 
quarter  sessions  for  the  county  of  Chester,  by  the 
appellants  against  a  certain  poor  rate  made  by 
the  respondents  for  the  township  of  Weaverham 
in  the  hiehway  district  of  the  western  division  of 
the  hunm-ed  of  Eddisbury  in  the  said  county,  on 
the  2nd  May  1893. 

1.  The  township  of  Weaverham  is  one  of  several 
townships  which  constitute  the  parish  of  Weaver- 
ham, and  is  a  place  separately  maintaining  its 
own  poor,  and  for  which  two  overseers  are  annu- 
ally appointed  under  the  statute  43  Eliz.  c.  2,  s.  1. 

2.  The  hamlet  of  Gorsta^  is  situate  witliin  the 
township  of  Weaverham,  bat  had  from  time  imme- 
morial maintained  its  own  highways  separately 
from  the  rest  of  that  township,  and  a  surveyor  of 
highways  was  annually  appointed  for  such  hamlet 
until  the  date  of  the  order  of  the  sessions  herein- 
after referred  to.  Grorstage  was  not  a  place 
separately  maintaining  its  own  poor,  but  has 
always  been  assessed  to  the  poor  rate  made  for 
the  township  of  Weaverham. 

3.  The  appellant  Robert  Heath  is  the  owner  in 
fee  simple  oi  a  mansion-house,  farms,  and  lands 
situate  in  the  hamlet  of  Grorstage,  called  Heffer- 
ston  Grange,  which  were  formerly  part  of  the  dis- 
solved monastery  of  Yale  Royal.  The  said  man- 
sion-house, farms,  and  lands  are  now  occupied  by 
the  appellants,  Robert  Heath,  Samuel  Artingstall, 
and  William  Rigbv. 

4.  From  time  immemorial  the  owners  and 
occupiers  of  Hefferston  Grange  have  been  liable  to 
repair,  and  until  the  passing  of  the  Act  of  22  Geo. 
3  nereinaf  ter  in  the  7th  paragraph  referred  to  have 
repaired  at  their  sole  expense  a  road  or  highway 
known  as  Grange-lane,  in  the  hamlet  of  Grorstage, 
leading  from  Acton  Bridge  to  Tarporley,  both  in 
the  county  of  Chester,  and  have,  in  oonsequenoe 
of  such  liability,  been  exempt  from  repairmg  or 
contributing  to  the  repairs  of,  and  have  never 
repaired  or  contributed  to  the  repairs  of  the  other 
highways  in  the  hamlet  of  Grorstage.  The  occupiers 
of  Hefferston  Grange  have  always  been  rated  in 
respect  of  the  same  to  the  relief  of  the  poor  of  the 
township  of  Weaverham. 

5.  At  a  quarter  sessions  holden  in  and  for  the 
said  county  of  Chester,  on  the  2lBt  Oct.  1864,  the 
said  appellant  Robert  Heath  and  other  occu- 
piers of  Hefferston   Grange  aforesaid,  appealed 

(a)  Bcportod  b;  F.  O.  BobimbO](,  Eiq.,  B«rriiter-kt-L>w. 
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against  a  certain  poor  rate  made  on  them  as  such 
occupiers  by  the  overseers  of  the  said  township  of 
Weaverham,  which  said  poor  rate  was  made  in 
order  to  enable  the  said  orerseers,  amongst  other 
thii^^,  to  pay  to  the  highway  board  of  the  said 
highway  district  certain  moneys  required  by  such 
board  for  repairing  the  highways  in  the  said  town- 
ship of  Weaverham,  including  the  said  hamlet  of 
Gorstage.  Upon  the  hearing  of  such  appeal  the 
sessions  confinued  the  said  rate  subject  to  a  case 
stated  for  the  opinion  of  the  Court  of  Queen's 
Bench,  which  court,  after  hearing  the  parties, 
quashed  the  order  of  the  sessions  confirming  the 
said  rate,  and  ordered  such  rate  to  be  amended  by 
reducing  the  assessment  upon  the  appellants  to 
.the  amount  required  by  the  overseers  for  purposes 
other  than  that  of  pajdng  the  said  moneys  to  the 
said  highway  board  on  the  grounds  appearing 
from  the  following  reports  :  L.  Rep.  1  Q.  B.  218 ; 
35  L.  J.,  113  M.  C.  and  13  L.  T.  Rep.  N.  S.  669. 

6.  An  order  of  quarter  sessions  for  the  county 
of  Chester  was  on  the  4th  March  1863  made  under 
the  statute  25  &  26  "Vict.  c.  61,  by  which»the  town- 
ship of  Weaverham  was,  with  certain  other  places, 
formed  into  the  highway  district  of  the  western 
division  of  the  hundred  of  Eddisbury.  Since  the 
making  of  the  said  order  of  sessions  no  surveyor 
of  highways  has  been  appointed  nor  any  separate 
highway  rate  made  for  Grorstage,  but  the  high- 
ways therein,  which  were  formerly  repaired  by 
that  hamlet,  have  been  repaired  by  the  highway 
board  at  the  expense  of  the  township  of  Weaver- 
ham  (exclusive  of  Hefferston  Grange),  and  since 
the  25th  March  1879  at  the  expense  of  their  said 
district  (exclusive  as  aforesaid). 

7.  By  an  Act  22  Geo.  3,  c.  106,  entitled,  "An 
Act  for  repairing  and  widening  the  road  from 
Tarporlgr  in  the  County  Palatine  of  Chester  to 
Acton  Bridge,  near  Weaverham,  in  the  same 
county"  (a  copy  of  which  Act  accompanies  and 
forms  part  of  this  case),  certain  trustees  were 
appointed  for  amending  and  keeping  in  repair  the 
said  road  and  constituting  it  a  turnpike  road. 

The  road  or  highway  hereinbefore  referred  to 
and  known  as  Grange-lane  is  part  of  the  turnpike 
road  so  constituted. 

8.  The  said  trustees  were  by  sect.  28  of  the 
said  Act  authorised  to  widen,  divert,  turn,  or 
alter  the  said  road,  and  by  sect.  48  of  the  said 
Act  it  was  enacted  that  the  said  roaA  should  be 
deemed  a  turnpike  road  within  the  meaning  of 
the  Greneral  Turnpike  Act  (13  Greo.  3),  and  of  the 
several  Acts  made  for  the  purpose  of  explaining, 
amending,  or  repealing  the  same,  and  that  aU  the 
clauses  and  provisions  in  such  Acts  should  be  in 
full  force  with  regard  to  the  said  i-oad. 

9.  By  an  Act  29  Gfeo.  3,  c.  99,  the  powers  con- 
tained in  the  last-mentioned  Act  were  enlarged, 
but  not  so  as  in  any  way  to  affect  this  case. 

10.  By  an  Act  4  Greo.  4,  c.  Ixxxii.,  the  said  Acts 
22  Geo.  3,  c.  106,  and  29  Geo.  3,  c.  99,  were  re- 
pealed, and  it  was  thereby  enacted  that  the  Act 
now  in  reference  should  take  effect  in  lieu  thereof, 
and  the  provisions  of  the  General  Turnpike  Act 
(3  Greo.  4,  c.  126)  were  incorporated  with  the  stud 
Act.  The  said  Act  accompanies  and  forms  part 
of  this  case. 

11.  The  said  trustees  during  the  continuance 
of  the  said  Acts,  altered  the  said  road  known  aa 

'  Grange-lane  to  a  considerable  extent ;  it  having 
been  a  narrow  paved  road,  they  widened  it,  took 
up    the   paving    stones,    stopped    and  diverted 


portions  of  it,  and  made  it  into  s  macadamiaed 
road. 

12.  In  the  year  1862  the  said  turnpike  trust 
expired,  and  the  appellants  then  resumed  repair- 
ing the  said  road. 

13.  In  the  year  1890  the  appellants  applied  to 
the  County  Council  of  the  county  of  Chester  to 
declare  the  said  road  to  be  a  main  road,  and  they 
then  contended  that  in  consequence  of  the  said 
turnpike  trustees  having  widened  and  diverted 
the  said  road,  and  altered  the  character  thereof, 
they  (the  appellants)  were  no  longer  liable  to 
repair  the  said  road. 

The  said  county  council  in  the  year  1892 
declared  the  said  road  to  be  a  main  road,  and 
the  appellants  thereupon  ceased  to  repair  the 
same. 

14.  The  overseers  of  the  township  of  Weaver- 
ham made,  and  the  justices  on  the  2nd  May 
1893  allowed,  upon  each  occupier  in  the  said  town- 
ship, including  the  appellants,  the  said  poor  rate  at 
the  rate  of  1<.  in  the  pound,  of  which  sum^  3d.  in 
the  pound  is  the  portion  charged  for  raising  the 
contribution  required  by  the  said  highway  board 
from  the  said  township,  under  the  Highway  Acta, 
for  the  expense  of  repairing  the  highways. 

15.  The  appellants  appealed  to  the  assesament 
committee  of  the  Korthwich  Union,  when  the  com- 
mittee held  that  they  had  no  jurisdiction,  as  the 
matter  was  not  of  value  but  of  liability  to  a  rate. 
and  they  declined  to  interfere. 

16.  The  appeUanta,  on  the  30th  Aug.  1893,  gave 
notice  of  appeal  to  the  respondents  against  t-he 
said  rate. 

17.  After  the  said  notices  of  appeal  were  gLvea 
the  appellants  and  the  respond^ts  consented  to 
atate  the  facts  of  the  case  in  the  form  of  a  special 
case  for  the  opinion  of  the  Queen's  Bench  Divi- 
sion of  the  High  Court  of  Justice,  and  agreed 
that  a  judgment  in  conformity  with  the  dedsion 
of  such  court  should  be  entered  upon  motion  by 
either  party  at  the  sessions  as  hereinafter  men- 
tioned. 

18.  The  appellants  contend:  1.  That  the 
exemption  of  their  said  premises  from  highway 
rates  and  from  such  portion  of  the  poor  or  other 
rates  as  may  be  levied  for  the  purposes  of  the 
Highway  Acte  or  the  maintenance  of  highways 
was  duly  established  by  a  court  of  oompetent 
jurisdiction  as  aforesaid,  and  that  it  is  not 
competent  to  the  respondents  to  dispute  snch 
exemption  in  this  appeal.  2.  That,  under  the 
circumstances  hereinbefore  set  out,  they  are 
exempt  from  such  rates  and  are  not  liable  to  pay 
that  portion  of  the  said  poor  rate  which  is  levied 
in  respect  of  their  said  premises  for  raising  the 
contnbutions  required  by  the  said  highway  board 
towards  the  expense  of  repairing  highways. 

19.  The  respondente  contend :  1.  That  the  point 
now  raised  for  the  consideitition  of  the  court  was 
not  submitted  to  or  considered  by  the  Court  of 
Queen's  Bench  upon  the  occasion  referred  to  by 
the  appellants,  and  that  the  judgment  of  the  said 
court  was  based  upon  the  assumption  that  the 
occupiei'S  of  the  said  premises  were  liable  to  repair 
the  said  Grange-lane,  and  that  it  is  competent  to 
the  respondents  to  dispute  the  appellants  exemp- 
tion in  this  appeal.  2.  That  the  ground  upon 
which  the  appellante  were  formerly  exempt  from, 
contributing  towards  the  expense  of  repuring  the 
said  highways  in  the  said  township  was  their 
liability  to  repair  the  said  road  or  highway  known 
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as  Qrange-lane ;  that  thab  liability  has  caaaed  by 
reason  os  the  widening,  stopping  up, -diverting, 
and  altering  of  the  said  road  oy  the  said  trastees, 
and  that  ooBsequeatly  the  ajwellants  ai-e  no 
longer  exempt  irom  snch  contnbntion,  but  are 
liaue  to  be  rated  as  occupiers  for  their,  contribn. 
tion  towards  the  expense  of  repairing  the  high- 
WOTB  in  the  said  township. 

20.  The  question  for  the  opinion  of  the  court  is, 
whether  the  appellants  are  or  arenot'iiable  to  be 
rated  by  the  respondents  in  respect  at.  their  said 
premises  for  raising  contributiona  required  by  the 
said  highway  boMrd  towards  the  expense  of 
repairing  highways. 

If  the  court  should  be  of  opinion  that  the 
appellants  ou^ht  not  to  be  assessed  in  respect  of 
the  contributions  recjaired  by  the  said  highway 
board,  then  the  sum  assessed  upon  them  is  to  be 
at  the  rate  of  9d.  instead  of  I>.  in  the  12.,  and 
the  said  rate  of  the  2nd  May  1893  is  to  be  amended 
and  reduced  accordingly;  otherwise  it  is  to  stand 
confirmed. 

The  Highway  Act  1835,  s.  88,  enacts  that, 

Where  property,  or  the  owner  or  oocnpier  in  respect 
thereof  hag,  preTiong  to  the  psgsing  of  thig  Aet,  been 
legally  exempt  from  the  performance  of  statate  duty,  or 
from  the  payment- of 'any  oompoaition  in  lien  thereof,  or 
of  highway  rate,  the  said  property  and  the  ownera  and 
oconpiers  thereof  shall  be  exempt  from  the  payment  of 
the  rate  hereby  imposed. 

Poland,  Q.C.  and  A.  Glen  for  the  appellants. — 
The  appellants  are  not  liable  to  contrionte  to  this 
highway  rate.  The  owners  of  Hefferston  Grange 
have  from  time  immemorial  been  liable  raiione 
lenuras  to  repair  Grange  -  lane,  and  hare  also 
been  exempt  from  the  liablity  of  contributing  to 
the  general  highway  rate.  It  is  true  that  the 
result  of  the  alterations  made  in  the  road  by  the 
turnpike  tnistees  has  been  to  free  the  appellants 
from  their  liability  to  repair  ratione  tenune  (Reg. 
y.  Barker,  62  L.  T.  Rep.  N.  S.  578 ;  ^5  Q.  B.  Div. 
213) ;  but  nothing  has  happened  to  deprive  them 
of  the  exemption.  How  has  it  been  taken  away  ? 
It  is  said  that  the  liability  to  repair  ratione  tenurx 
and  the  exemption  are  correlative.  That  is  not 
80;  they  are  entirely  distinct  and  independent. 
Secondly,  the  matter  is  res  judicata,  for  the  same 
qaestion  between  the  same  parties  was  before  the 
court  in 

Reg.  T.  Heath,  13  I..  T.  Bep.  N.  S.  669 ;  L.  Bep.  1 
Q.  B.  218. 

The  point  decided  in  that  case  was,  that  the  ex- 
emption was  not  taken  away  by  the  formation  of 
the  highway  board  in  1862  ;  but  stUl  continued  to 
exist.  That  case  is  therefore  a  decisive  authority 
in  favour  of  the  appellants.  They  also  referred 
to 

Reg.  T.  Inhabitants  of  Wick  St.  Lawrence,  5  B.  &  A. 
526; 

Reg.  V.  HuUhini,  44  L.  T.  Bep.  N.  S.  364;  6  Q.  B. 
Div.  300. 

Marthall,  Q.C.  and  Honoratus  Lloyd  for  the 
respondents. — It  is  clear  from  Seg.  v.  Barker  (ubi 
itip.)  that  the  appellants  are  no  longer  liable  to 
repair  this  road  ratioTie  tenurx ;  the  exemption 
from  liability  to  contribute  to  the  general  highway 
rate  is  therefore  gone  also,  for  the  one  depended 
on  the  other.  That  that  is  so  is  obvious  from 
sect.  33  of  the  Highway  Act  1835,  which  continued 
previously  existing  exemptions.  Under  that 
aection  a'toU-house  is  exempt,  but  it  could  not  be 


contended  that  a  bvUdin^  which  had  once  been  « 
tolL-hoBse  would,  after  it  had  ceased  to  be  80> 
continiie  for  ever  to  be  exempt : 

RMett  r.  Cotringham,  82  L.-  T.  Bep.  N.  S.  769; 
L.  Bap.  10  Q.  B.  469 ;  . 

Beg.  V.  Freeman,  S3  L.  T.  Bep.  O.  S.  220 ; 

Fneman.r.  Bead,  4  3.  <b  S.  174. 

As  to  Beo.  V.  Heath  (ubi  sup.)  that  case  is  not 
decisive  of  the  present;  for  the  facts  on  which  the 
court  there  based  their  judgments  were  not  the 
same  as  here.  It  was  assumed  in  Beg.  v.  Heath 
(ubi  sup:)  that  the  appellants  were  still  liable  to 
repair  Grange-lane  raiione  tenurw,  and  they  were 
then  repairing  it.  That  liability  has  now  ceased, 
and  under  the  altered  circumstances  Beg.  v. 
Heath  (ubi  ai^.)  is  not  an  authority  binding  tipon 
the  court  in  this  case. 

Poland,  Q.C.  replied. 

Chabucb,  J. — The  question  for  the  opinion  of 
the  court  in  this  case  is,  whether  the  appellants 
tare  or  are  not  liable  to  be  rated  by  the  respon- 
dents in  respect  of  certain  premises  called 
HefEerston  Grange  for  raising  contributions  re- 
quired by  the  highway  board  towards  the  expense 
of  repairing  highways.  It  appears  from  the 
special  case  that  the  appellants  are  the  occupiers 
of  Hefferston  Grange,  and  are  liable  ration« 
tenurae  to  repair  Grange-lane,  and  did  so  up  to  a 
certain  time.  The  statements  in  the  case  further 
show  that,  although  that  liability  did  formerly 
exist  with  regard  to  Grange-laive,  it  no  longer 
exists.  In  1782  an  Act  (22  Geo.  3,  c.  106),  was 
passed  for  the  purpose  of  repairing  and  widening 
Grange-lane,  and  between  that  date  and  1862 
Grange-lane  was  so  altered  in  character  that, 
according  to  the  law  declared  in  Beg.  v.  Barker 
(iM  suf).),  the  legal  liability  of  the  appellants  to 
repair  it  came  to  an  end,  and  although  after  1862 
the  appellants  did  again  repair  the  tmA,  neverthe- 
less they  were  undw  no  liability  to  do  so.  The 
question,  therefore,  is  whether  the  appellants  are 
now  except  from  paying  the  highway  rate  by  reason, 
of  the  fact  that  tiiey  were  at  one  time  exempt 
because  of  their  liability  to  repair  Grange-lane 
ratione  tenurse.  The  question  seems  to  me  to 
turn  on  sect.  33  of  the  Highway  Act  1835.  It  is 
clear  that  nothing  has  happened  since  1862  to 
alter  or  modify  the  exemption  conferred  on  the 
appellants  by  that  section,  and  it  may  be  assumed 
that  there  is  nothing  in  recent  Acts  of  Parliament 
which  afiects  this  Question,  or  .  our  attention 
would  have  been  called  to  it.  Sect.  33  of  the 
Highway  Act  1885  is  in  these  terms:  "Where 
property,  or  the  owner  or  occupier  in  respect 
thereof,  has  previous  to  the  passing  of  this  Act 
been  legally  exempt  from  the  penormanoe  of 
statute  duty,  or  from  the  payment  of  any  com- 
position in  lieu  thereof,  or  of  any  highway  rate, 
the  said  property,  and  the  owners  and  occupiers 
thereof,  shall  be  exempt  from  the  payment  of  the 
rate  hereby  imposed."  A  mere  exemption  is  not 
sufScient.  In  order  to  bring  the  case  within 
that  section  the  proi)erty  must  be  "legally 
exempt."  The  ground  of  the  exemption  in  this 
case  was  the  liability  of  the  appellants  to  repair 
Grange-lane,  and  no  doubt,  as  was  pointed  out 
by  Crompton,  J.  in  Great  Western  Bailway  Com- 
pany V.  Benchwotih  (25  J.  P.  342),  a  liability  to 
repair  ration*  tenurx  is  a  legal  exemption.  This 
is  also  shown  by  Beg.  v.  Freeman  (-abi  eup.),  fol- 
lowed by  Freeman  v.  Bead  (ubi  sup.).    llieTe  is 
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no  doubt  that  that  exemption  did  formerlr  exist 
in  this  case,  and  the  appellants  contend  that, 
haring  once  existed,  it  must  continue  to  exist.  I 
do  not  think  that  that  is  the  true  construction  of 
the  section.  I  think  the  words  "the  said  pro- 
perty" mean  property  which  is  legally  exempt, 
and  that  the  property  is  exempt  only  so  Ions  as 
it  continues  to  render  the  owner  liable  to  perrorm 
the  duty  in  respect  of  which  the  exemption 
continues.  Take  the  case  of  a  chapel  which  is 
legally  exempt  from  contiibnting  to  tbe  highway 
ratee.  If  it  were  turned  into  a  house  or  a  shop 
could  \he  occupier  still  claim  the  exemption  P  1 
think  not.  I  toink  that  the  property,  in  order  to 
claim  the  exemption,  must  remam  in  the  condi- 
tion that  makes  it  legally  exempt.  In  the  present 
case  that  condition  no  longer  continues,  for  the 
appellants  are  not  now  liable  to  repair  Grange- 
lane  rcUione  tenurae,  and  do  not  repair  it.  It 
seems  to  me  that  the  maxim  Cessante  ratione  cestat 
ip$a  lex  applies.  The  reajson  for  the  exemption 
has  disappeared,  and  therefore  the  exemption 
disappears  also.  We  are  asked  to  say  that  the 
ca£e  of  Beg.  t.  Heath  (ubi  «t(p.),  which  was  a  case 
between  the  same  parties,  is  deoisiTe  of  the  point, 
and  that  the  matter  is  res  judicata.  In  order  to 
discover  if  that  is  so,  it  is  necessary  to  ascertain 
what  the  court  decided  in  that  case,  and  on  what 
materials  the  decision  was  based.  The  decision 
of  the  court  in  that  case  was,  that  the  legislation 
of  1862  had  made  no  alteration  in  the  law  with 
reference  to  the  maintenance  of  highways.  Lush, 
J.,  in  the  course  of  his  judgment,  said :  "  That 
Act "  (t.e.,  the  Highway  Act  of  1836) "is  still  in 
force,  and  by  the  42nd  section  of  the  recent  Act  it 
is  to  be  construed  as  one  with  the  latter  Act,  so 
far  as  the  provisions  of  the  one  are  consistent  with 
those  of  the  other.  Is  there,  then,  anything  in  the 
recent  Act  inconsistent  with  the  provision  here 
made  for  continuing  the  exemption  to  which  the 
property  had  before  been  entitled  P"  and  the 
learned  judge  then  goes  on  to  show  that  nothing 
in  the  Act  of  1862  hiui  altered  the  effect  of  sect.  ^ 
of  the  Highway  Act  1835.  It  is  clear  that  Reg.  t. 
Heath  (ubi  aup.)  was  decided  on  the  basis  that  in 
1866  matters  were  in  the  same  position  with 
regard  to  this  property  as  they  were  in  1835. 
Whether  or  not  that  was  so  I  do  not  know,  but  it 
is  clear  that  the  decision  of  the  court  was  based 
upon  that  assumption.  The  case  there  said  that, 
after  the  tui-npike  trust  expired  in  1862,  the  appel- 
lants did  as  a  matter  of  tact  repair  Grange-lane, 
and  therefore  the  court  assumed  that  there  was  a 
legal  duty  to  repair,  and  that  the  legal  exemption 
consequently  still  existed.  Now,  does  that  deci- 
sion make  the  matter  ret  judicata  P  I  cannot 
think  that  it  does.  It  caimot  prevent  us  from  in- 
quiring whether  any  new  facte  have  arisen  since 
tnat  case.  In  considering  the  effect  of  Reg.  r. 
Heath  (ubi  tup.)  we  must  have  regard  to  the  state 
of  things  which  was  then  before  the  court.  We 
have  before  us  a  fact  which  was  not  before  them, 
namely,  the  fact  that  the  legal  liability  of  the 
appellajits  to  repair  Oiange-Iane  ratione  tenurse 
has  disappeared.  In  my  opinion,  therefore,  Beg. 
V.  Heath  (ubi  tup.)  is  not  decisive  of  the  present 
case,  and  this  appeal  must  be  dismissed. 

Collins,  J.— I  am  of  the  same  opinion.  As 
my  learned  brother  has  said,  the  question  turns 
•n  the  true  construction  of  sect.  33  of  the  High- 
way Act  1835.  The  appellants  claim  an  immunity 
from  contribution  to  this  rate,  first,  by  virtue  of 


that  section,  and,  secondly,  on  the  g^und  that, 
whether  or  no  that  section  gives  them  immunity, 
the  case  of  Reg.  v.  HecUh  (ubi  tup.),  decided  in 
1866,  constitutM  an  estoppeL  As  to  sect.  S3, 
it  is  clear  law  that,  if  at)  tne  date  of  the  passing 
of  the  Highway  Act  1835  there  was  some 
person  liable  ratione  tenurm  to  repair  a  paiticuLtr 
road,  that  person  was  relieved  from  the  liability 
to  contribute  to  the  general  highway  rate.  In 
that  state  of  the  law  sect.  33  was  passed,  which  is 
the  only  section  in  the  Act  which  dealt  with 
existing  exemptions.  [His  Lordship  read  the 
section?]  If,  tnerefore,  exemption  is  claimed  for 
any  particular  property,  it  must  be  under  that 
section ;  and  if  the  particular  property  is  exempt 
by  reason  of  a  Uabuity  to  repair  ratione  tenurs, 
it  must  come  under  the  general  words  of  the 
section.  I  therefore  substitute  for  the  genenl 
words  in  the  section  the  words  "  property  subject 
to  a  liability  to  repair  ratione  tenurae,"  and  if  the 
section  is  read  in  that  way  it  is  obvious  that  the 
exemption  only  continues  so  long  as  the  liability 
to  repair  ratione  tenurse  exists.  The  moment  the 
prop^y  ceases  to  be  liable  to  repair  ratioM 
tenurse  the  exemption  ^ven  by  the  section  ceases. 
The  particular  property  in  this  case  was  at  one 
time  liable  to  repair  ratione  tenurie,  and  therefore 
the  exemption  existed.  But  does  it  at  the  present 
time  fulfil  the  condition  of  exemption  ?  It  is 
found  as  a  fact  that  the  road  has  been  so  altered 
in  character  that  the  obligation  to  repair 
ratione  tenurse  is  gone.  The  law  on  that  point  is 
declared  in  Reg.  v.  Barker  (ubi  tup.),  in  which  case 
it  was  held  that  where  a  highway  repairable 
ratione  tenurse  is  under  statutorr  powers  ao 
altered  in  its  nature  and  course  as  to  be  practically 
destroyed,  the  liability  to  repair  ratione  tenvne 
ceases.  On  the  first  part,  therefore,  I  hold  that  the 
exemption  is  not  maintainable,  because  the  pro- 
perty has  now  ceased  to  be  subject  to  a  liabuity 
to  repair  ratione  tenurae.  Take  by  way  of  illustra- 
tion the  case  of  a  church  or  chapel.  If  an  exem]^ 
tion  is  claimed  in  respect  of  a  cbnrch  or  chapel  it 
must  be  under  this  sect.  33.  But  suppose  that 
the  chapel  is  changed  into  a  grocer's  shoo, 
according  to  Mr.  Poland's  contention,  it  is  still 
within  tne  section.  It  was  once  exempt,  and 
therefore,  according  to  his  argument,  it  is  exempt 
for  all  time.  But  the  words  "  said  property  "  in 
sect.  33  must  mean  property  exempt  at  the  time 
of  the  passing  of  the  Act.  A  chapel  is  exempt 
while  it  remains  a  chapel,  but  not  when  it  is  no 
longer  a  chapel,  for  then  the  words  "  said  pro- 
perty "  no  longer  applv  to  it.  I  am  therefore 
clearly  of  opinion  that  the  section  is  incapable  of 
bearing  the  construction  which  Mr.  P(dand 
claimed  to  put  upon  it.  Then  it  is  contended  that 
Bea.  V.  Heath  (ubi  suji.)  is  conclusive  of  this  case. 
I  think  that  contention  is  wrong.  In  order  to 
support  it,  it  is  not  sufficient  to  take  the  mere 
decision  of  the  court.  Mr.  Poland  has  to  go 
behind  it  to  support  his  estoppeL  But  if  he  does 
he  caimot  stop  snort ;  he  must  look  at  the  whole 
facts,  and  the  facts  show  that  the  persons  then 
claiming  exemption  were  still  repairing  Grange- 
lane  ratione  tenwrie.  All  that  the  court  decided  in 
that  case  was  that,  if  the  occupiers  were  still 
repairing  ratiotie  tenurae,  there  was  nothing  in  the 
legislation  subsequent  to  the  Act  of  1835  to 
deprive  them  of  the  exemption.  The  property 
does  not  now  fulfil  the  conditions  of  sect.  33,  and 
in  my  opinion  we  are  not  estopped  by  the  dedsion 
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in  Beg.  t.  Meaih  (ubi  sup.)  from  inqnirmg  whether 
the  appellants  are  or  are  not  now  liable  to  repair 
Grange-lane  ratione  ienurse.  Upon  the  facts  now 
before  us  I  come  to  the  conclusion  that  the  appel- 
lants are  not  persons  who  can  claim  an  exemption 
under  sect.  3rf.  Appeal  dUmi»Bed. 

Solicitors  for  the  appellants,  Bou>eliffe»,  Bawle, 
and  Co.,  for  Aihton  and  Woods,  Warrington. 

Solicitors  for  the  respondents,  Taylmr,  Hoare, 
and  Taylor,  for  A.  and  J.  E.  Fletcher,  Northwich. 


Thunday,  April  26. 

(Before  Chables  and  Bbuce,  JJ.) 

Phabkaceutical  Society  v.  Abmson.  (a) 

Pharmacy  Acts  —  Sale    of  poisons  —  Compound 

containing   scheduled  poison  —  Pharmacy  Act 

1868  (31  &  32  Viet.  c.  121),  ss.  1, 15. 

In  an  action  for  a  penalty  under  the  Pharmacy 
Act  1868  against  the  vendor  of  a  compound 
containing  as  one  of  its  ingrediimU  a  scheduled 
poison,  the  question  for  the  court  is  not  simply 
whether  the  compound  contained  a  scheduled 
poison,  but  whether  it  contains  it  in  such  a 
quantity  as  to  make  the  compound  in  its  entirety 
a  poison  within  the  Act. 

The  defendant,  a  grocer,  sold  a  compound  which 
contained  as  one  of  iU  ingredients  one-tenth  of 
a  grain  of  morphine,  a  scheduled  poison,  in  one 
ounce  of  liquid.    Directions  for  use  were  affixed 

'  to  the  bottle  stating  the  proper  dose  to  be  taken 
respectively  by  aduUi,  children,  and  infants. 
Evidence  was  given  that  a  bottle  of  the  compound 
if  taken  at  one  time  by  a  child  or  infant,  would 
certainly  be  injurious,  and  might  be  fatal,  but 
not  in  the  case  of  an  adult,  except  under  special 
circumstances  of  ill-health. 

Seld,  that  there  was  evidence  to  support  the 
finding  of  the  County  Court  judge  that  the 
compound  w(u,  in  its  entirety,  a  poison  unthin 
the  Pharmaoy  Act  1868. 

Appeal  of  the  defendant  f i-om  a  decision  of  the 
judge  of  the  Comity  Court  of  Derby. 

TUm  action  was  brought  br  the  Pharmaceutical 
Society  to  recover  a  penalty  incurred  by  the 
defendant  "  for  keeping  open  shop  for  the  re- 
tailing, dispensing,  or  compounding  of  poisons, 
to  wit,  morphine,  or  a  preparation  of  morphine, 
being  poisons  within  the  Pharmacy  Act  1868, 
contained  in  and  foi'ming  part  of  the  ing^dients 
in  a  compound  called  Powell's  Balsam  of  Aniseed, 
contrary  to  the  proyisions  of  the  statute." 
.  A  bottle  of  the  compound  was  bought  at  the 
shop  of  the  defendant,  who  was  a  grocer.  The 
bottle  contained  one  ounce  of  liquid,  and  a  label 
was  affixed  to  it  on  which  were  printed  "direc- 
tions for  use,"  prescribing  as  the  proper  dose  to 
be  taken  by  an  adult  one  teaspoonf  ul,  and  a  lesser 
amount  for  children  and  inmnts.  The  contents 
of  the  bottle  were  found  upon  analysis  to  contain 
amongst  other  ingredients  one-tenth  of  a  grain 
of  morphine. 

It  was  not  di^nted  b^  the  defendant  that 
morphine  is  a  poison  witmn  the  Pharmacy  Act. 
The  learned  County  Ck>nrt  jud^  held,  on  the 
authority  of  Pharmaceutical  Soetety  v.  Piper  (68 
L.  T.  Eep.  N.  S.  490;  (1893)  1  Q.  B.  686) ;  and 

(a)  Beport*!  by  F.  0.  Bouhson,  Eiq.,  Bkrrist*r-M-L»w. 


Pharmaceutical  Society  v.  Delve  (70  L.  T.  Bep. 
N.  S.  139;  (1894)  1  Q.  B.  71),  that  the  question 
was  not  simply  whether  the  compound  contained 
a  scheduled  poison,  but  whether  it  contained  a 
scheduled  poison  in  sufficient  quantity  to  make 
the  thing  sold  a  poison  within  the  Act.  Evidmoe 
was  given  on  behalf  of  the  plaintiffs  as  to  tJie 
probable  or  possible  injurious  effects  of  the  com- 
pound. The  learned  County  Court  judge  did  not 
think  that  the  evidence  established  that  the  whole 
contents  of  a  bottle,  if  taken  at  one  time,  would  be 
fatal  to  an  adult,  except  under  certain  special 
circumstances  of  ill-health,  but  there  was  uncon- 
tradicted evidence  that,  if  the  whole  contents  of 
a  bottle  were  taken  at  once  by  a  child  in  ordinary 
health,  it  would  certainly  prove  injurious,  and 
might  be  fatal,  and  in  the  case  of  an  infant  would 
very  probably  be  fatal.  The  directions  for  use 
attached  to  the  bottle  showed  that  the  compound 
was  intended  for  the  use  of  children  and  infants. 
The  learned  County  Court  judge  held  on  the 
evidence  that  the  compound  was  itself  a  poison 
within  the  Pharmacy  Act  1868,  and  gave  judgment 
for  the  plaintiffs  for  the  amount  of  the  penalty. 

The  defendant  appealed. 

By  sect.  1  of  the  Pharmacy  Act  1868  it  is  made 
unlawful  for  any  person  to  sell  or  keep  open  shop 
for  retailing,  dispensing,  or  compounding  poisons 
unless  he  is  a  pharmaceutical  chemist,  or  a 
chemist  and  druggist  within  the  meaning  of  the 
Act,  and  is  registered  under  the  Act. 

By  sect.  15  a  penalty  of  5Z.  is  imposed  for  every 
offence,  recoverable  in  the  manner  provided  by  the 
Pharmacy  Act  1852. 

Bonsey  for  the  defendant. — There  was  no  evi- 
dence to  support  the  finding  of  the  Coimty  Court 
judge  that  this  compound  was  in  itself  a  poison. 
The  evidence  only  went  to  show  that  the  contents 
of  a  bottle  of  the  compound  would  be  injurious  to 
a  child  or  infant  if  taken  all  at  once.  That  is  not 
a  proi>er  test  as  to  what  constitutes  a  poison ;  and 
in  the  present  case  the  directions  for  use  state 
what  is  the  proper  amount  of  a  dose.  He  referred 
to 

Pharmacetitical  Society  v.    Piper,  68  L.   T.  Bep. 

N.  3.  490  ;  (1883)  1  Q.  B.  686  ; 
Pharmaceutical  Boeitty  v.   Delve,  70   L.   T.  Bep. 
N.  S.  139  i  (1884)  1  Q.  B.  71. 

Crump,  Q.C.  and  T.  R.  Orey,  for  the  plaintiffs, 
were  not  called  upon. 

Chables,  J. — The  view  which  I  take  of  this 
case  is,  that  the  question  is  really  decided  by  the 
Pharynaceutical  Society  v.  Piper  and  Pharma- 
ceutical Society  v.  Delve.  In  the  latter  of  these 
cases  it  was  held  that  it  is  not  enough  simply  to 
prove  that  a  compound  medicine  contains  an 
mfinitessimal  quantity  of  poison  in  order  to  bring  it 
within  the  Act^  and  the  lormer  case  decided  l£at 
a  compound  medicine  ma^  be  within  the  Act  if 
if  contains  as  an  ingredient  a  poison  which  is 
within  the  Act,  and  a  the  compound  itself  is  a 
poison.  In  the  present  case  the  County  Court 
judge  has  accurately  appreciated  the  effect  of 
those  two  decisions.  He  says  in  his  jud^ent 
that  they  show  that,  "  the  question  is  not  simply 
whether  the  compound  contains  a  scheduled 
poison,  but  whether  it  contains  a  scheduled 
poison  in  sufficient  quantity  to  make  the  thing 
sold  in  its  entirety  a  poison.  The  County  Court 
judge  has  found  as  a  fact  that  this  compound 
meuoine  is  in  its  entirety    a  poison,  and  the 
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question  for  us  is,  whether  there  is  any  evidence 
to  warrant  that  finding.  The  evidence  shows  that 
each  bottle  of  this  mixture  contains  one-tenth  of 
a  grain  of  morphine,  and  although  the  Countj 
Court  judge  has  found  in  favour  of  the  defendant 
on  one  point,  viz.,  as  to  the  effect  which  would  be 
produced  upon  an  adult  if  a  whole  bottle  of  the 
compound  were  taken  at  once,  yet  the  Countj 
Court  judge  has  also  found,  and  his  finding  on  this 
point  is  amply  supported  by  the  evidence,  that  in 
the  case  of  children  the  result  of  taking  a  bottle 
at  one  time  would  certainlr  be  injurious  and 
might  be  fatal.  The  effect  of  that  finding  is  that, 
if  uie  whole  of  the  compound  were  taken  at  one 
time  by  one  of  the  classes  for  whom  it  is  intended, 
it  is  in  its  entirety  a  poison.  Mr.  Bonsey  has 
argued,  as  he  was  bound  to  do,  that  there  is  no 
evidence  to  support  that  finding,  and  points  to  the 
fact  that  the  directions  for  use  prescribe  the 
amount  of  a  dose  which  would  not  be  injurious  to 
a  child  or  infant.  I  am  unable  to  follow  that 
argument.  The  question  is,  whether  this  thing  is 
in  its  entirety  a  poisonous  thing.  The  answer  is. 
Yes,  if  the  whole  bottle  is  taken.  It  is  no  answer 
to  say  that  the  compound  is  not  necessarily 
injurious  if  taken  in  accordance  with  the  direc- 
tions. I  cannot  say  that  there  is  no  evidence  to 
warrant  the-  finding  of  the  County  Court  judge, 
and  this  appeal  must  therefore  be  dismissed. 

Bbucs,  J. — ^I  am  of  the  same  opinion.  I  think 
the  question  was  one  of  fact  for  the  County  Court 
judge,  and  that  there  was  abundant  evidence  to 
support  the  conclusions  at  which  he  arrived. 

Appeal  di»mi$$ed ;  leave  to  appeal. 
Solicitors  for  the  plaintifb,  Flrtx,  Son,  and  Co, 
Solicitors  for  the  defendant.  Neve  and  Beck. 


Monday,  Feb.  12. 
(Before  Mathew  and  Collihs,  JJ.) 
Vbstey    of    St.  Giles,  Cambeewell,   v. 
London  Cemeteby  Company,  (a) 
Metropolis   Management   Actt  —  Paving  rate — 
Otenere  of  land — Land  consecrated  for  purposes 
of  Chrigtian  burioJ— 18  *  19  Viet.  e.  120,  s.  250. 
A  cemetery  company  bought  some  land,  and  apart 
of  this  land  vms  consecrated  for  purposes    of 
burial.    By  6  &  7  WiU.  4,  e.  136,  the  company 
are  prohibited  from  selling  or  disposing  of  <fte 
lana  so  consecrated.     On  a  claim  being  made  on 
the  company  for  contribution  to  a  paving  rate 
in  respect  of  the  land  they  had  bought,  they 
resisted  the  claim  on  the  ground  that  so  much  of 
the    land    as    had  been    consecrated  was  extra 
commercium,  and  that  they  were  not  the  owners 
of  it  within  the  meaning  of  sect.  250  of  18  &  19 
Vict.  c.  120. 
Held,  that  the  company  were  the  owners  of  the  land 
within    the  meaning   of  the  section,  and  were 
therefore  liable  to  contribute  to  the  rate. 
This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  in  the  following  terms : 

1.  On  the  3rd  Oct.  1893  the  CamberweU  Testry 
(hereinafter  called  the  appeUants)  summoned  the 
London  Cemetery  Company,  being  a  company 
incorporated  under  the  Act  6  &  7  Will.  4,  c.  136 
(hereinafter  called  the  respondents),  who  refused 
to  pay  on  demand  a  sum  duly  apportioned  under 

(1)  Beported  by  Uehvtm  Ll.  Piil,  Eaq.,  BuTist«r-»t-I«.«. 


18  &  19  Vict.  c.  120,  8.  105,  and  26  &  26  Vict  c 
102,  B.  77,  as  their  share  of  the  estimated  expessB 
to  be  incurred  in  paving  a  portion  of  Lime^ord- 
road,  Nunhead,  in  the  parish  of  St.  Giles,  Camter- 
well.  After  hearing  the  evidence  I  dismissed  the 
said  summons,  and  the  said  appellants,  alleging 
they  are  dissatisfied  with  the  said  determination 
as  being  erroneous  in  point  of  law,  did  apply  to 
me  to  state  and  sign  a  caee,  setting  forai  the 
facte  and  grounds  of  such  detertnination  for  tiie 
opinion  thereon  of  the  Court  of  Queen's  Bench. 
Whereupon  I,  in  compliance  with  the  said  request, 
do  hereby  state  and  sign  the  following  case : 

2.  Upon  the  hearing  of  the  said  summons  it 
was  proved  before  me  that  Limeaford-road  was  a 
new  street  within  the  meaning  of  18  &  19  Vict  c. 
120,  and  25  &  26  Vict.  c.  102 ;  that  the  appellants 
were  the  vestiy  of  the  parish  in  which  the  said 
road  was  situate;  that  the  said  road  was  not 
paved  to  the  satisfaction  of  the  said  appelknts; 
that  the  said  appellante  deemed  it  necessary  that 
the  said  road  should  be  so  paved;  that  land 
belonging  to  the  said  respondents,  to  wit  the 
Nunhead  Cemetery,  bounded  and  abutted  on  the 
said  Limesf ord-road ;  that  the  said  appeUants,  in 
pursuance  of  sect.  105  of  18  &  19  Vict-,  c.  120. 
and  sect.  77  of  25  &  26  Vict.  c.  102,  had  paved,  or 
were  about  to  pave,  the  said  street,  and  had 
demanded  from  the  said  respondente  their  share 
of  the  estimated  expenses  of  the  said  paving  dal; 
apportioned  under  the  said  Acts,  and  that  the 
said  respondente  had  refused  to  pay  the  same. 

3.  It  was  proved  before  me  the  respondents' 
proportion  of  the  said  expenses  amounted  to 
7432.  0».  7d. 

4.  By  the  respondente  it  was  proved  that  they, 
the  London  Cemeteiy  Company,  were  dulyincor- 
porated  tmder  the  provisions  of  6  &  7  Will,  i, 
c.  136,  and  under  that  Act  had  purchased  and 
still  held  a  plot  of  ground  known  as  the  Nunhead 
Cemetery. 

5.  It  was  also  proved  that  the  portion  of  the 
said  cemetery  which  abutted  throughout  its  length 
on  the  said  Limesford-road  had  b^n  consecrated 
for  the  purposes  of  Christian  burial. 

6.  It  was  contended  by  the  said  respondents 
that  by  secte.  4  and  44  of  6  &  7  WiU.  4,  c  136,  it 
was  not  lawful  for  the  said  company  to  sell  or 
dispose  of  any  land  which  had  been  eonaeeiated 
for  the  burial  of  the  dead,  and  that  such  land  was 
therefore  placed  extra  commercium,,  and  was  not 
land  of  which  they  were  the  owners  within  the 
meaning  of  sect.  250  of  18  &  19  Vict.  c.  120.  And 
they  cited  in  support  of  their  contention  the  case 
of  Wright  V.  Ingle  (54  L.  T.  Rep.  N.  S.  511 ;  1« 
Q.  B.  Div.  379). 

7.  For  the  appellante  it  was  contended  that  the 
said  respondents  were  a  company  formed  to  cany 
on  a  business  at  a  profit,  that  the  said  company 
had  power  to  purchase,  hold,  and  seU  lands,  and 
were  the  owners  of  the  said  land  in  fact,  and 
within  the  meaning  of  sect.  250  of  18  &  19  Vict 
c.  102,  and  were  hable  for  the  expenses  of  the 
aforesaid  apportionment. 

8.  I  was  of  opinion  that  the  said  land,  owing  to 
the  fact  of  the  consecration  of  that  portion  <n  it 
which  abute  on  the  said  Limesford-road,  and  the 
restrictions  of  the  said  Act  6  &  7  WUl.  4,  c.  136. 
was  placed  extra  commercium,  and  therefore  (he 
respondente  were  not  the  owners  of  the  said  hmd 
within  the  meaning  of  sect.  250  of  18  &  19  Vict. 

i  c.  120,  and  dismissed  the  summons. 
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The  question  for  the  court  is  -whether  I  waa 
right  in  BO  doing.  ^  ^  Hopkins. 

By  sect.  110  of  25  &  26  Vict.  c.  102,  it  is  enacted 
that  this  Act  and  18  &  19  Yict  c.  120,  shall  be 
construed  together  as  one  Act. 

Sect.  105  of  18  &  19  Vict.  c.  120,  prorides 
that: 

In  case  the  owners  of  the  hooses  forming  the  greater 
part  of  any  new  gfareet  laid  out  or  made,  or  hereafter  to 
be  laid  out  or  made,  which  ia  not  paved  to  the  aatisfaO' 
tion  of  the  vestry  ...  of  the  parish  ...  in 
which  saoh  street  ia  situate,  be  desirous  of  having 
the  same  paved,  or  if  snoh  veatiy  .  .  .  deem  it 
neceeaary  or  expedient  that  the  same  shonld  be  so  paved, 
then  and  in  either  of  each  oases  snoh  vestiy  .  .  . 
shall  well  and  snfSoiently  pave  the  same  .  .  .  and 
the  owners  of  the  honses  forming  snoh  street  shall,  on 
demand,  pay  to  snoh  vestry  .  .  .  the  amonnt  of  the 
estimated  expenses  of  providing  and  laying  snoh 
pavement. 

By  sect.  77  of  25  &  26  "Vict.  c.  102,  where  any 
vestry  shall  have  paved  or  be  about  to  pave  any 
new  street  under  the  powers  given  in  18  &  19  Vict. 
c.  120,  sect.  105  : 

The  owners  of  the  land  bounding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses  or 
estimated  expenses  of  paving  the  same,  as  well  as  the 
owners  of  the  honses  therein. 

By  sect.  250  of  18  &  19  Vict.  c.  120 : 

The  word  "owner"  shall  .  .  .  mean  the  person 
for  the  time  being  receiving  the  rack-rent  of  the  lands 
or  premises  in  connection  with  which  the  said  word  is 
used,  whether  on  his  own  aooonnt,  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  the  same 
if  such  lands  or  premises  were  let  at  a  rack-rent. 

Biron  (Channel,  (^.C  with  him)  for  the  appel- 
lants.— The  contention  of  the  respondents  is  that 
portions  of  their  land  have  been  consecrated  for 
purposes  of  Christian  burial,  and  are  therefore 
extra  commereium,  and  that  they  could  not  there- 
fore receive  rack-rent  in  respect  of  those  portions, 
and  ao  are  not  the  owners  within  the  definition 
in  the  Act.  The  answer  to  this  is  simply  that 
from  those  very  portions  of  land  they  are  receiving 
considerable  profits,  so  that  there  is  really  notliing 
to  take  them  out  of  their  liability  under  the  Act. 
Before  the  learned  magistrate  Wright  v.  Ingle 
(54  L.  T.  Rep.  N.  S.  511 ;  16  Q.  B.  Div.  379)  was 
quoted;  but  in  that  case  the  Court  of  Api>eal  only 
decided  that  a  Methodist  chapel  was  a  house  within 
the  meaning  of  18  &  19  Yict.  c.  120,  and  that  it 
was  not  in  the  same  position  as  a  church  for  the 
purposes  of  that  Act.     [He  was  stopped.] 

Poland,  Q.C.  (Brozholm  with  him)  for  the  re- 
spondents.— ^The  respondents  are  not  the  owners 
within  sect.  260.  Sect.  4  of  6  &  7  Will.  4,  c.  136, 
provides  that  burial  grounds  consecrated  for  the 
interment  of  the  dead  according  to  the  rites  of 
the  Established  Church,  "  shall  for  ever  thereafter 
be  set  apart,  and  be  used  and  applied  exclusively 
for  the  purposes  of  Christian  burial."  Sect.  5 
provides  that  burial  grounds  set  apart  for  the 
Christian  burial  of  persons  not  members  of  the 
Established  Church,  "  shall  be  for  ever  set  apart 
and  appropriated,  and  exclusively  used  for  the 
interment  of  the  dead."  By  sects.  7  and  8  the 
owners  of  such  burial  groimds  are  empowered  to 
bmld  chapels  for  the  performance  of  burial 
aervices.  The  effect  of  these  provisions  is,  that 
the  land  so  consecrated  or  set  apart  is  put  bv 
statute  in  exactly  the  same  position  as  a  church 


and  the  burial  ground  attached  to  it  occupies  by 
common  law.  Then  by  sect.  44  the  owners  of  any 
land  which  shall  have  been  consecrated,  or  set 
apart,  or  used  for  the  burial  of  the  dead  are 
expressly  prohibited  from  selline  or  disposing  of 
it.  It  is  true  that  by  sect.  10  they  may  sell 
certain  exclusive  rights  of  burial  within  such  land, 
but  this  is  a  very  different  thing  from  the  right 
to  sell  or  let  the  laud  itself.  Looking  at  the 
whole  effect  of  the  enactment,  it  is  impossible  to 
say  that  the  land  could  ever  be  let  at  a  rack-rent, 
or  that  the  company  are  the  owners  of  it.  It  is 
true  that  in  Wright  t.  Ingle  [uhi  sup.),  the  ques- 
tion raised  in  this  case  is  not  directly  decided, 
but  the  language  used  in  the  judgments  as  to  the 
position  of  a  parish  church  under  the  Act  leaves 
no  doubt  what  the  decision  would  have  been  had 
the  question  been  before  the  court.  The  payments 
made  to  the  company  make  no  difference  to  their 
position  in  this  respect.  They  are  made  only  in 
respect  of  the  right  to  be  buried  in  a  particalar 
part  of  the  cemetery.  In  the  same  way  payment 
may  be  made  by  a  parishionei*  for  the  right  to  be 
buried  in  a  particular  part  of  the  parish  church- 
yard. If  any  authority  beyond  that  which  is  con- 
tained in  Wright  v.  Ingle  {ubi  sup.)  is  needed  for 
the  proposition  that  a  church  does  not  come 
within  the  meaning  of  18  &  19  Vict.  c.  120,  s. 
105,  or  of  25  &  26  Vict.  c.  102,  s.  77,  it  is  to  be 
found  in  Angett  t.  Vestry  of  Paddington  (3  L.  Rep. 
Q.  B.  714;  37  L.  J.  171,  M.  C.).  Similarly 
Plumstead  Board  of  Works  v.  British  Land  Com- 
pany (32  L.  T.  Rep.  N.  S.  94  ;  10  L.  Rep.  Q.  B. 
203  :  44  L.  J.  38  Q.  B.),  decides  that  the  owners 
of  the  soil  of  a  road  dedicated  to  the  public  are 
not  "owners  of  land  "  within  the  meaning  of  these 
sections.  The  reasoning  by  which  these  decisions 
were  arrived  at  applies  equally  to  the  present 
case. 

Channell,  Q.C.  in  reply — It  is  clear  that  the 
Gemeteiy  Company  would  be  liable  to  be  rated  to 
the  relief  of  the  poor : 

Reg.  V.  Abney  Park  Cemetery  Company,  29  L  T. 
Bep.  N.  S.  174 ;  8  L.  Bep.  Q.  B,  615 ;  42  L.  J. 
124,  M.  C. 

In  that  case,  as  in  this,  it  was  contended,  and  in  a 
sense  truly  contended,  that  the  Cemetery  Com- 
pany was  not  in  receipt  of  rent ;  but  that  is  not 
enough  in  this  case  to  give  them  any  exemption 
from  the  paving  rate,  any  more  than  it  was  in 
that  case  to  excuse  them  from  the  poor  rate.  It 
is  clear  that  the  observations  made  by  the  judges 
in  Wright  v.  IngU  {ubi  sup.)  were  meant  to  apply 
only  to  cases  in  which  the  law  made  it  impossiole 
for  the  owner  to  receive  profite  at  all.  Further, 
in  the  present  case  there  is  nothing  to  prevent 
the  Cemetery  Company  from  receiving  an  actual 
rent.  They  might  lease  out  to  some  person  for 
an  annual  payment  the  righte  which  they  have 
under  their  Act  of  receiving  pavmente.  They 
therefore  are  clearly  "  owners  within  the  meaning 
of  sect.  250,  since  they  might  receive  a  rack-rent 
in  respect  of  the  land,  and  are  actually  in  receipt 
of  profite  from  it. 

Mathew,  J. — Our  judgment  here  must  be  for 
the  appellante.  I  think  tnat  the  land  in  question 
is  properly  charged  with  a  proportion  of  the 
expenses  of  making-up  the  road  on  which  it  abute. 
A  aecision  of  the  Court  of  Appeal  in  the  case  of 
Wright  v.  Inale  (uM  sup.)  has  been  referred  to. 
Apart  from  that  decision,  I  do  not  see  how  there 
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cx>ald  be  any  doubt  about  the  present  case.    Hr. 
Poland  has  argued  tbat  the  respondents'  land  has 
been  appropriated  to  a  certain  purpose,  namely, 
to  the  burial  of  the  dead,  and  that  being  so  appro- 
priated, it  does  not  come  within  the  meaning  of 
sect.  250  of  the  Metropolis  Management  Act  1855 ; 
and  in  support  of  this  contention  he  has  cited 
some  dicta  of  the  Master  of  the  Bolls  in   Wright 
V.  Ingle  (wbi  tup.).   The  sole  question  in  that  case, 
however,  was  whether  a  building  used  only  for 
pvurposes  of  religous  worship  was  a  house  within 
the  meaning  oi  the  statute,  so  as  to  make  its 
owners  chai^eable  for  purposes  of  this  description. 
The  Lord  Justices  came  to  the  conclusion  that 
the  building  was  a  house  within  the  meaning  of 
the  statute,  and  that.,  notwithstanding  the  pnr< 
poses  for  which  it  was  set  apart,  the  owners  were 
properly  chargeable.      The  court,  however,  dis- 
tingnished  the  case  from  that  of  a  church  on  the 
ground  that  in  the  latter  case  the  status  of  the 
building  is  altered  by  consecration,  and  it  can 
never  again  be  used  for  human  habitation.    But 
the  argument  here  goes  much  further.    If  the 
contention  here  is  right,  any  land  set  apart  for  a 
special  purpose  would  cease  to  be  chargeable. 
Ijiere  is  nothing  of  this  in  the  judgments.    What 
is  the  case  here  P    Of  the  land  fronting  on  the 
road  which  is  owned  by  the  Cemetery  Company, 
part  is  consecrated  part  is  not.    It  cannot,  vmless 
by  Act  of  Parliament,  be  used  for  any  other 
purposes  than  those  of  burial.    It  is  land,  how- 
ever,  which    was    purchased    by    the    company 
obviously  for  purposes  of  profit,  and  subject  to  the 
provisions  of  their  Act,  which  prohibit  them  from 
absolutely  disposing  of  the  land,  they  can  let  or 
sell  their  rights  in  it.    Is  there  anything  then  in 
the   section  to  take  them  out  of  their  liability 
to  contribute  to  the  paving  of  this  road  V     [The 
learned  Judge  read  sect.  250  of  18  &,  19   Vict. 
c.  120.]    The  case  seems  to  me  to  come  distinctly 
within  that.    I  think  the  company  are  in  a  posi- 
tion to  let  for  burial  purposes  the  whole  or  part 
of  their  land  at  a  rack-rent,  and  that  th^  are 
therefore  the  owners  of  it  within  sect  250.    I 
cannot  see  that  there  is  any  analogy,   as  was 
suggested  dm-ing  the  argument,  between  the  case 
of  a  parish  nhurch  and  churchyard  and  a  case  like 
the  present  of  a  cemetery  used  for  purposes  of 
profit.    No  doubt  portions  of  one  of  the  judg- 
ments in  the  case  of  Wright  v.  Ingle  {ubi  sup.), 
which  has  been  quoted,  go  beyond  what  was  neces- 
sary for  the  decision  of  the  case  ;  they  do  not  call 
for  comment  from  us.    The  decision  itself  does 
not  govern  this  case,  which  is  entirely  distinguish- 
able.    I  am  of  opinion  that  the  company  are 
owners  of  the   land  within  the  meaning  of  the 
section,  and   they  are   therefore   liable  to  con- 
tribute to  the  pavmg  of  this  road. 

Collins,  J. — I  am  of  the  same  opinion.  The 
question  is  whether  the  Cemetery  Company  are 
owners  of  land  so  as  to  come  sect,  within  250  of 
the  Metropolis  Management  Act  1855.  [The 
learned  Judge  read  the  section.]  It  has  been  con- 
tended by  Mr.  Poland  that  the  company  are  not 
within  tnis  definition,  because  they  are  not  in 
receipt  of  the  rack-rent  of  the  land  in  question, 
and  would  not  receive  the  rack-rent  if  the  land 
were  let  at  a  rack-rent,  and  in  support  of  this  he 
relies  on  Wright  v.  Irigle  {ubi  $up.).  Now,  in  the 
first  place,  that  case  does  not  go  so  far  as  Mr. 
Poland  contends.  As  far  as  it  is  in  his  favour  at 
all,  it  only  decides  that  a  church  is  not  a  house. 


Certain  expressions  in  the  judgments  no  doubt  go 
further,  but  I  do  not  think  that  they  form  part 
of  the  decision.    In  the  case  before  us  the  com- 
pany have  acquired  land  for  a  cemetery  under 
their  Act  of  Parliament.     The  only  fetter  on  their 
free  employment  of  this  land  is  contained  m 
sects.  4  and  5  of  this  Act,  which  require  that  the 
land  shall  be  used  exclusively  for  the  burial  of 
the  dead.    But  by  a  later  part  of  the  enactment 
they  are  authorised  to  sell  certain  exclusive  rights 
of  DuriaJ.    Now  these  powers,  it  is  true,  are  not 
powers  to  let  at  a  rack-rent,  but  only  to  sell  the 
rights  to  which  they  relate  for  a  lump  sum ;  and 
some  of  the  observations  of  the  Master  of  the 
BaIIs  in   Wright  v.  Ijigle  {ubi  vup.)  seem  to  apply 
exclusively  to  lands  let  at  a  rack-rent.    But  on 
looking  at  the  point  to  which  his  attention  was 
directed,  it  becomes  clear  that  he  did  not  mean  to 
draw  any  distinction  between  the  case  of  lands  let 
at  a  rack-rent  and   such  a  case  as  this.     The 
point  which  he  did  intend  to  deal  with  is  that 
which  Lord  Watson  treated  in  this  way  in  Great 
Eastern  Railway  v.   Hachney  Dislriet  Board  (f 
Works  (49  L.  T.Rep.  N.  8.  509 ;  8  App.  Cas.  6?:: : 
"  The  authorities  cited  in  the  course  of  the  argu- 
ment appear  to  me  to  establish  this  propositioE. 
that  the  person  vested   with    the    property  of 
heritable  subjects  which  have  been  placed  ezfn 
eommereium,  or  are  subject  in  perpetuity  to  the 
burden  of  a  public  right,  which  deprives  him  of 
their  beneficial  use,  is  not  the  owner  of  land  witlun 
the  meaning  of  the  77th  section  of  the  Jet  of 
1862."      That  exactly  limits  the  principle     In 
order  to  be  exempt  we  laud  must  be  extra  eom- 
mereium.   Clearly  then  where  profits  are  received 
from  the  land  in  the  form  of  a  lump  sum,  which 
is  equivalent  to  rack-rent,  it  would  be  a  verr 
technical  decision  which  would  draw  a  distinction 
between  the  two,  and  say  that  the  ownets  aie 
outside  the  definition  given  in  the  statute.    I 
think  then  that  there  are  no  cases  which  bind  ns 
on  this  point,  and  that  the  dicta  will  not  bear  the 
meaningwhich  it  has  been  attempted  to  put  upon 
them.    The  company  can   sell  certain  rights  in 
their  land  either  in  perpetuity  or  for  a  time. 
That   is    sufficient   to    bring   their   land  intra 
(xyinmercium.    Further,  there  does  not  seem  to  be 
any  reason,  as  far  as  their  Act  is  concerned,  why 
the  company  should  not  let  their  land  at  a  rack- 
rent  or  otherwise  to  any  other  company  or  person, 
subject  only  to  the  condition  that  it  shall  be  used 
only  for  purposes  of  burial.    For  these  reasons  I 
think  that  our  decision  must  be  for  the  appel- 

**"*«•  Appeal  cJkwi. 

Solicitors :    for   the    appellants,  Martien  and 
Son ;  for  the  respondents,  A.  E.  MarshaU. 


QUEEN'S    BENCH   DIVISION,  IN  BAXX- 
RUPTCT. 
Tv^Mlay,  AprU  17. 
(Before  Williams  and  Kennedt,  JJ.) 
JSfl  Henbt  Lanotbt;  Ex  parte  The  Boabd  of 

Tbask.  (a) 
Bankruptcy  —  Appeal  —  "  Person  aggrieted  "  — 
Bankruptcy  Act  1883  (46  &  47  Viet.  c.  52),  »-  M 
—Banhruptey  Bulea  1886,  rr.  227,  229. 
By  the  Bankruptcy  Act  1883.  sect.  104,  "  Qriert  a* 
(«)  Bcporttd  by  Waltsb  B.  Tatu,  Kiq.,  Bairlmc  ■«  t«»- 
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bankraptey  mattere  ehdU,  at  the  instance  of  any 
person  aggrieved,  be  subject  to  appeal." 
A  person  wishing  to  appeal  as  a"  person  aggrieved, " 
A««d  not  first  prove  his  debt ;  all  that  he  must 
do  is  to  satisfy  the  court  that  the  proposed  order 
is  one  that  mil  take  away  some  advantage  from 
hint  or  impose  some  ontu  on  him. 

This  was  an  appeal  by  a  person  aggrieved  from 
the  decision  of  the  County  Court  judge  of 
Leicester  approving  of  a  scheme  of  arrangement 
proposed  by  the  debtor. 

On  the  Wtii  Dec.  1893  a  receiving  order  was 
made  against  the  debtor  on  a  creditors'  petition, 
a  scheme  of  arrangement  was  proposed  and 
accepted  by  the  creditors,  and  application  was 
made  on  the  26th  June  1894  to  the  County 
Court  judge  of  Leicester  to  approve  of  it. 
The  appellajit  prior  to  the  receiving  order  had 
obtained  judgment  against  the  debtor,  she  did  not 
appear  in  the  County  Court  when  the  Covmty 
Court  judge's  approval  was  applied  for,  and  only 
put  in  a  proof  for  her  debt  on  the  14th  Feb..  the 
last  day  for  appealing  from  his  decision,  on  which 
day  she  gave  notice  of  appeal.  Her  debt  appeared 
in  the  sworn  statement  of  affairs,  and  was  an 
admitted  debt. 

ToUer,  for  the  respondents,  took  the  objection 
that  the  appellant  was  not  a  person  aggrieved 
within  the  meaning  of  sect.  104  of  the  Bankruptcy 
Act  1883,  and  so  could  not  appeal.  First  of  all, 
by  the  Bankruptcy  Act  1890,  sect.  3,  sub-sect.  6, 
"The  application  (to  approve  a  composition  or 
scheme)  shall  not  be  heard  until  after  the  conclu- 
sion of  the  public  examination  of  the  debtor. 
Any  creditor  who  has  proved  may  be  heard  by 
the  court  in  opposition  to  the  application,  notwith- 
standing that  he  may  at  a  meeting  of  creditors 
have  voted  for  the  acceptance  of  the  proposal." 
The  appellant  did  not  appear  in  the  court  oelow, 
and  had  not  then  proved.  She  cannot  by  subse- 
quently tendering  a  proof  put  herself  in  the 
position  of  a  person  aggrieved.  In  Ex  parte 
mtton;  Be  Woods  (40  L.  T.  Hep.  N.  S.  297;  11 
Ch.  Div.  56),  a  person  claiming  to  be  a  creditor,  but 
who  had  not  tendered  a  proof,  was  held  not  to  be 
a  person  aggrieved.  And  in  Ex  parte  Sidebotham 
(42  L.  T.  Rep.  N.  S.  783 ;  14  Ch.  Div.  458,  463, 
James,  L.J.  said:  "  The  words  '  person  aggrieved ' 
do  not  really  mean  a  man  who  is  disappointed  of  a 
benefit  which  he  might  have  received  u  some  other 
order  had  been  made.  A '  person  aggrieved '  must 
be  a  man  .  .  .  againatwhom  a  decision  has  been 
pronounced  which  nas  wrongfully  deprived  him  of 
something,  or  wrongfully  refused  him  something, 
or  Wrongfully  affected  his  title  to  something." 
She  has  not  appeared  in  court  or  put  in  a  proof. 
Next  she  is  not  a  creditor,  and  the  appeal  section 
104  only  applies  to  creditors.  By  rule  227  of  the 
Bankruptcy  Rules  1886,  "  Subject  to  the  power  of 
the  court  to  extend  the  time,  the  ofiScial  receiver 
as  trustee,  not  later  than  seven  days  from  the 
latest  date  specified  in  the  notice  of  his  intention 
to  declare  a  dividend  as  the  time  within  which 
such  proofs  must  be  lodged,  shall,  in  writing, 
either  admit  or  reject  wholly  or  in  part  every 
proof  lodged  with  him,  or  require  further  evidence 
m  support  thereof."  And  by  rule  229,  "Where  a 
creditor's  proof  has  been  admitted  the  notice  of 
dividend  sliall  be  sufficient  notification  to  such 
creditor  of  such  admission."  To  make  her  a  credi- 
tor her  proof  must  have  been  admitted  and  she 
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cannot  by  merely  tendering  a  proof  make  herself 
a  creditor,  because  the '  trustee  can  reject  it  at 
any  time.  She  has  not  had  a  notice  of  dividend 
here  or  any  notice  of  admission  of  proof,  and  she 
ought  not  to  be  allowed  to  appear  here. 

Muir  Xaekenzie  for  the  appellant. — The  appel- 
lant is  a  "  person  aggrieved  "  and  can  appeal  here ; 
there  is  nothing  in  sect.  104  which  requires  her 
to  prove  before  she  can  appeal  "  as  a  person 
aggrieved,"  and  in  any  event  she  has  in  fact  put 
in  ner  proof  and  it  appears  in  the  statement  of 
affairs.  Kext,  she  is  a  creditor.  All  she  has  to 
show  is  that  the  proposed  order  will  take  away 
some  advantage  or  impose  some  onus  on  her,  and 
she  has  done  this,  and  it  is  not  necessary  that  her 
proof  should  have  been  admitted. 

Toller  in  reply. 

Arnold  White  watched  the  case  on  behalf  of  the 
Board  of  Trade. 

Williams,  J. — We  think  that  this  objection 
ought  not  to  prevail.  Sect.  104  says  that  orders 
in  oankruptcy  matters  shall,  at  the  instance  of 
any  person  aggrieved,  be  subject  to  appeal ;  and 
objection  is  taken  here  that  the  person  appealing 
is  not  a  person  aggrieved,  and  that  objection  is 
raised  in  two  ways :  first,  it  was  said  that  by  sect.  3, 
sub-sect.  6,  of  the  Bankruptcy  Act  1890,  "  the 
application  [to  approve  a  composition  or  scheme] 
shall  not  be  heard  until  after  the  conclusion  of 
the  public  examination  of  the  debtor.  Any 
creditor  who  has  proved  may  be  heard  by  the 
court  in  opposition  to  the  application,  notwith- 
standing that  he  may  at  a  meeting  of  creditors 
have  voted  for  the  acceptance  of  the  proposal ;" 
and  we  are  asked  to  say  that  no  one  can  appeal 
as  an  aggrieved  person  unless  he  has,  by  proving, 
put  himself  in  a  position  t.i  appear  before  the 
court.  I  do  not  assent  to  that  proposition.  There 
is  nothing  in  sect.  104  that  introduces  any  siich 
qualification  of  the  words  "  person  aggiueved,"  or 
throws  on  a  person  aggrieved  any  such  condition, 
and  therefore  it  is  no  ground  for  preventing  an 
appeal  that  this  person  had  not  when  the  appli- 
cation came  on  put  herself  in  a  position  to  appeal 
by  proving  her  debt.  It  was  tnen  said  that  this 
particular  appellant  could  not  appeal  as  a  person 
aggrieved  as  she  was  not  a  creditor,  and  the 
section  only  affects  creditors.  In  my  opinion  she 
is  a  creditor.  It  was  said  that  she  was 
not  a  creditor  because  her  proof  had  not 
been  admitted ;  but,  as  I  understand  the  words 
"pereon  aggrieved,"  it  is  not  essential  that  the 
proof  should  have  been  admitted,  all  that  is  neces- 
sary is  that  the  person  should  satisfy  the  court 
that  the  proposed  order  is  one  that  wiU  take  away 
some  advantage  or  impose  some  onus  on  her. 
Has  this  person  satisfied  us  that  she  will  suffer 
in  this  way  P  She  sent  in  her  proof,  and  she  has 
done  all  that  is  required  by  the  schedule  ;  she  has 
sent  by  a  prepaid  letter  an  affidavit  verifying  this 
debt  to  the  official  receiver ;  under  these  circum- 
stances the  appellant  is  entitled  to  appeal  as  9, 
person  aggrieved.  The  only  difficulty  I  had, 
was  the  argument  based  on  the  observation  of 
James,  L.J.  in  Ex  parte  Ditton ;  Be  Woods.  It  waa 
there  said  that  the  line  must  be  drawn  somewhere, 
and  in  that  case  the  Loi-d  Justice  thought  the 
application  came  "a  great  deal  too  late."  I 
think  the  line  is  that  drawn  by  the  statute,  and  I 
therefore  think  that,  this  lady  having  sent  in  her 
affidavit   of   proof   and   that   not   having  been 
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rejected,  she  ie  in  the  jHwition  of  a  person  a^^grieved. 
It  would  be  qnite  impossible  to  work  the  statute 
if  we  were  to  say  that  the  only  persons  entitled  to 
appeal  as  "  persone  ajifgrieved  "  were  those  whose 
proofs  have  Deen  admitted. 

Eenmedt,  J. — I  am  of  the  same  opinion.  The 
case  of  Ex  parte  I>itt<m ;  Re  Wooda,  in  no  way 
concludes  us.  That  was  a  decision  on  the  facts  ; 
for  nearly  four  years  the  appellant  in  that  case 
had  taken  no  steps.  That  is  not  the  case  here;  the 
appellant  was  not  only  treated  by  the  debtor  as 
a  person  who  had  an  indisputable  claim,  but  she 
had  done  all  she  could  to  assert  her  right  on  oath 
in  the  usual  form.  That  distinguishes  this  case 
from  Ex  parte  Ditton ;  that  case  does  not  mean 
that  nobody  can  be  treated  as  a  person  aggiieved 
unless  he  has  proved  his  debt  and  the  proof 
has  been  admitted.  It  always  depends  on  the 
circumstances.    This  objection  fails. 

Objection  disalloteed. 

The  appeal  was  then  heard  on  the  merits  and 
dismissed. 

Solicitors  for  the  appellant,  Smith,  Fawdon, 
and  Low. 

Solicitors  for  the  respondent,  Sir  Thomat 
Wright  and  Son,  Leicester. 


JuliinalContintttfeof  iift  ^rtbg  Council. 

Wedneiday,  April  25. 
(Present :  The  BightHons.  the  LoBD  Ghakcellob 
(Herschell),    Lords    HOBHOUSE,    AsHBOUBNE, 

and  Macnaqhten.) 

GOTEBNOBS  OF  SWANSEA  GbAM MAB  SCHOOL  V. 

Chabitt  Comhissionebs.  (a) 

Endowed  SchooU  Act  1869  (32  <£  33  Viet.c.  66), «».  19, 
25  —  Welsh  Intermediate  Education  Act  1889  (52 
A  53  Vict.  c.  40),  9.  13 — Instruction  according  to 
doctrines  of  particular  denomination — Modem 
endowment  so  mixed  with  old  endowment  that  it 
cannot  conveniently  be  separated — Fitting  iip  of 
chapel. 

The  fad  that  the  scholars  of  an  endowed  school  have 
for  a  long  period,  under  the  bye-laws  or  regula- 
tions from  tt'tne  to  time  in  force,  been  instructed 
according  to  the  doctrines  or  formularies  of  a 
particular  church,  does  not  lead  to  the  necessary 
inference,  in  the  absence  of  further  evidence,  that 
such  practice  had  its  origin  in  some  express 
regulations  made  by  the  founder,  so  at  to  bring 
the  case  within  sect.  19  of  the  Endowed  Schools 
Act  1869  (32  &  33  Vict.  c.  56). 

Be  St.  Leonard's,  Shoreditch,  Schools  (51 L.  T.  Bep. 
N.  S.  305 ;  10  App.  Cas.  304)  approved. 

A  "  modem  endowment  "  consisting  of  a  fund  raised 
by  subscription  and  applied  in  fitting  up  part  of 
the  school  buildings  as  a  chapel  considered  as 
so  mixed  with  the  old  endowment  that  it  could 
not  conveniently  be  separated  from  it  within 
sect.  25  of  the  Endowed  Schools  Act  1869. 

Petition. 
This  was  a  petition  presented  under  sect.  39  of 

the   Endowed   Schools  Act  1869  (32  &  33  Vict. 

c.  66)  by  the  governing  body  of  the  Free  Grammar 

School  at  Swansea,  against  a  scheme  framed  by  the 

(a)  Beported  by  C.  E.  Malden,  Esq.,  Btrriater-»t-LaiT. 


Charity  Oommissioners  under  the  Welsh  Inter* 
mediate  Education  Act  1889  (52  &53  Vict.  c.  40). 
In  1682  Hugh  Gtore,  DJ).,  Bishop  of  Waterfotd 
and  Lismore,  erected  and  endowed  a  free  grammar 
school  and  school-house  upon  the  ground  of  Mr. 
Bossy  Mansel,  situate  in  Goat-street,  in  the  town  ot 
Swansea.  The  bishop  conveyed  to  Mr.  Bnssy 
Mansel,  his  heirs  and  assigns,  certain  lands  in  the 
county  of  Glamorgan,  upon  the  special  trust  that 
Mr.  Bnssy  Mansm,  his  heirs  and  assigns,  would 
from  time  to  time  for  ever  nominate  and  appoint 
the  schoolmaster  of  the  Free  Grammar  School,  who 
was  to  instruct  the  children  attending  the  school 
in  Greek  and  Latin,  and  in  case  the  scnoolmaster^s 
place  should  fall  void  during  the  infancy  of  the 
heir-at-law  of  Mr.  Bussy  Mansel,  that  the  bishop 
of  St.  David's  for  the  time  being  should  appoint 
the  schoolmaster,  and  that  the  schoolmasters  of 
the  Free  Grammar  School  should  receive  for 
their  own  use  the  profits  of  these  lands  for  their 
salary.  The  petition  stated  that  by  r^olations 
made  by  the  Bishop  of  Waterford  and  Lismore, 
or  under  his  authority  in  his  lifetime  or  within 
fifty  years  after  his  death,  the  scholars  to  be 
educated  by  the  endowment  were  instructed 
according  to  the  doctrines  of  the  Church  of 
England,  and  they  had  continued  to  be  so  in- 
structed until  the  present  time.  In  1860  it  was 
found  necessary  to  ei-ect  a  new  school-house,  and 
subset^uently  the  present  school-house  was  built 
on  a  piece  of  ground  at  Belle  Yue,  near  Swansea. 
Between  Aug.  1872  and  Dec.  1876,  lOlM.  was 
raised  by  subscription  and  applied  in  converting 
the  crypt  under  the  dining-haU  of  the  Free 
Grammar  School  into  a  chapel,  and  that  chwel 
had  been  continuously  used  for  Divine  service 
according  to  the  rites  of  the  Church  of  England  by 
the  head  master,  who  holds  the  licence  of  the  bishop 
of  the  diocese  to  perform  the  service.  Thesehemeto 
which  the  ^veming  body  of  the  Free  Grammar 
School  objected  was  one  framed  by  the  Charity 
Commissioners  to  carry  into  efFect  proposals 
submitted  to  the  Commissioners  by  the  joint 
education  committee  for  the  county  borough  of 
Swansea.  By  the  scheme  the  income  of  the 
school  endowment,  together  with  the  sums  pro- 
vided by  the  council  of  the  borough  under  sect.  3, 
sub-sect.  2,  of  the  Act  of  1889,  and  under  the 
Local  Taxation  (Customs  and  Excise)  Act  1890, 
and  the  Treasury  grant  payable  under  sect  9  of 
the  Act  of  1889,  were  to  be  applied  in  maintaining 
in  the  grammar  school  bxuldings  enlarged  for 
the  purpose  a  day  school  of  intermediate  and 
technical  education  for  not  less  than  200  boys, 
and  also  a  day  school  for  girls  under  a  new 
governing  body,  who  would  appoint  the  head 
master.  The  scheme  made  provision  for  religious 
instruction  and  religious  exemptions  in  accordance 
with  sect.  15  of  the  Endowed  Schools  Act  1869,  and 
sect.  4,  sub-sect.  3,  of  the  Act  of  1889.  The 
scheme  also  provided  for  scholarships  and  exhibi- 
tions. The  petitioners  contended  that  the  endow, 
ments  of  the  gi-ammar  school  ought  not  to  be 
used  for  the  purpose  of  the  scheme  and  thus 
be  diverted  to  the  purposes  of  an  intermediate  or 
technical  school  from  those  of  a  grammar  school 
for  boys  to  which  they  were  at  present  appro- 
priated, and  they  also  contended  that  the  inclusion 
of  the  grammar  school  in  the  scheme  would 
prevent  day  scholars  belonging  to  the  Church  of 
England  from  obtaining  instruction  in  the  doc- 
trines  of  their  own  churoh.    The  scheme  was 
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approved  by  the  Conunittee  of  Council  on  Educa- 
tKm  on  the  Ist  March  1893.  The  petitioners 
contended  that  the  Bcheme  was  not  made  in  con- 
formity with  the  Endowed  Schools  Act  1869, 
because  the  scheme  interfered  with  part  of  the 
endowment  originaUv  given  for  the  purposes  of 
the  Free  Qrammar  S^ool  less  than  fifty  years 
before  tiie  commencement  of  that  Act,  and  the 
assent  of  the  governing  body  of  such  endowment 
to  the  scheme  had  not  been  obtained;  that  the 
school  was  excepted,  by  sect.  19  of  the  Endowed 
Schools  Act  18iS9,  from  the  provisions  therein 
contained  respecting  religious  instruction  and  the 
attendance  at  religious  worship,  and  that  the 
scheme  did  not  make  provision  respecting  the 
religious  instruction  or  attendance  at  religious 
worship  of  the  scholars,  and  respecting  the 
religious  opinions  of  the  governing  body  or 
masters,  and  that  the  scheme  contained  no  pro- 
vision for  saving  and  made  no  compensation  for 
the  vested  interests  of  the  persons  for  the  time 
being  heirs-at-laws  of  Mr.  Bussy  Mansel;  that 
the  heiresses-at-law  at  the  present  time  of  Mr. 
Bussy  Mansel  objected  to  the  scheme,  and  that 
the  scheme  was  not  in  other  respects  made  in  con- 
formity  with  the  Endowed  Schools  Act  1869. 

Fitday,  Q.C.  and  Ingpen,  for  the  petitioners, 
referred  to 

Be  St.  Letmard'g,  Shorediteh,  51 L.  T.  Bep.  N.  S.  305 ; 

10  App.  Cas.  304  ;  and 
Be  Chriafa  Eoapital,  62  L.  T.  Eep.  N.  S.  10 ;  15 
App.  Cas.  172. 
The  Bolieitor-Generai  (Sir  J.  Rigby,  Q.C.)  and 
Vaughan  Hawkins,  who  appeared  for  the  respon- 
dents, were   not   called   upon    to  address  their 
liordships. 

At  the  conclusion  of  the  argument  for  the  peti- 
tioners their  Lordships'  judgment  was  delivered 
by 

The  LoBD  CHA.NCBLL0B  (Herschell). — The 
petition  before  their  Lordships  relates  to  a 
scheme  which  has  been  framed  by  the  Charity 
Commissioners  under  the  Welsh  Intermediate 
Education  Act  1889  (52  &  53  Vict.  c.  40).  That 
Act  provides  that  "It  shall  be  the  dul^  of 
the  joint  education  committee  ...  of  every 
county  in  Wales,  and  of  the  county  of  Monmouth, 
to  submit  to  the  Charity  Commissioners  a  scheme 
or  schemes  for  the  intermediate  and  technical 
education  of  the  inhabitants  of  their  county 
.  .  .  specifying  in  each  scheme  the  educational 
endowments  within  their  county  which  in  their 
opinion  ought  to  be  used  for  the  purpose  of  such 
scheme."  InBtead  of  submitting  a  scheme  the 
joint  education  committee  may  submit  to  the 
Charity  Commissioners  proposals  for  a  scheme. 
Proposals  for  a  scheme  were  submitted  by  the 
committee,  specifying  the  endowments  of  the 
Swansea  Free  Grammar  School  as  endowments 
which,  in  the  opinion  of  the  committee,  ought  to 
be  used  for  the  purpose  of  the  scheme,  and  the 
scheme  under  consideration  was  framed  by  the 
'  Charity  Commissioners  accordingly.  By  sect.  12 
of  the  Act  of  1889,  "  An  educational  endowment 
within  the  county  of  a  joint  education  committee 
means  any  educational  endowment  which  is 
applied  in  the  county  or  is  appropriated  for  the 
benefit  of  the  natives  or  inhabitants  of  the  county, 
or  of  some  of  such  natives  or  inhabitants,  or  their 
chOdren."  It  is  not  disputed  that  the  Swansea 
Free    Grammar    School   was    "  an   educational 


endowment"  within  the  definition  of  sect.  12, 
and  therefore  one  with  which  it  was  competent 
to  deal  in  a  scheme  of  this  descriptioii.  The  peti- 
tioners appeal  to  Her  Majesty  in  Council  against 
the  scheme,  as  they  are  empowered  to  do,  under 
sect.  39  of  the  Endowed  Schools  Act  1869  (32  &  33 
Vict.  c.  56),  which  applies  to  schemes  framed 
under  the  Welsh  Intermediate  Education  Act. 
That  section  specifies  certain  grounds  of  objection 
to  a  scheme,  which  may  be  the  subject  of  appeal 
to  Her  Majesty  in  Council,  and  it  is  not  within 
the  power  of  their  Lordships  to  entertain  an 
appeal  upon  any  other  than  tnose  grounds.  It  is 
entirely  beyond  the  scope  of  their  duty  to  consider 
the  poocy  of  the  scheme,  and  they  have  no  power 
to  determine  that  any  modifications  should  be 
made  in  it,  unless  it  is  established  to  their  satis- 
faction that  the  scheme  is  one  which  was  not 
within  the  legal  powers  of  its  framers.  Three 
objections  to  the  scheme  have  been  taken  by  the 
petitioners.  They  say,  in  the  first  place,  that  the 
scheme  ought  to  have  provided  for  the  instmotion 
of  children  in  religion  according  to  the  doctrine 
and  formularies  of  tne  Established  Church.  That 
contention  was  not  very  strongly  urged  upon  their 
Lordships,  but  so  far  as  it  has  any  foundation  it 
must  be  rested  upon  the  provisions  of  the  19th 
section  of  the  Endowed  Schools  Act  1869.  The 
secondsub- section  of  that  section  provides  that  there 
is  excepted  from  the  provisions  respecting  religious 
instruction  contained  in  the  earlier  part  of  the 
Act  "  any  educational  endowment,  the  scholars 
educated  by  which  are,  in  the  opinion  of  the  com- 
missioners (subject  to  appeal  to  Her  Majesty  in 
Council  as  mentioned  in  this  Act),  required  by  the 
express  terms  of  the  original  instrument  of 
foundation  or  of  the  statutes  or  regulations  made 
by  the  founder  or  under  his  authority,  in  his 
lifetime  or  within  fifty  years  aiter  his  deatii 
(which  terms  have  been  observed  down  to  the 
commencement  of  this  Act),  to  learn  or  to  be 
instructed  according  to  the  doctrines  or  formu- 
laries of  any  particular  church,  sect,  or  denomina- 
tion." The  present  case  does  not  come  within 
the  words  of  this  section.  There  is  no  such  direc- 
tion in  the  original  instrument  of  foundation,  nor 
have  any  statutes  or  regulations  been  put  in 
evidence,  made  by  the  founder  or  under  his  autho- 
rity in  bis  lifetime  or  within  fifty  years  after  his 
death.  Reliance  was  placed,  and'could  only  be 
placed,  on  the  fact  that  at  a  comparatively 
recent  period,  namely  in  1862,  there  was  a  bye-law 
or  regulation  of  the  school  which  required  such 
instruction  to  be  given  to  the  scholars,  and  the 
suggestion  was  tha^  inasmuch  as  this  had  been 
the  pi-actice  for  many  years  past,  it  might  be 
assumed  that  it  had  been  the  practice  from  the 
outset,  having  ite  origin  in  some  regulation  made 
by  or  with  the  auuiority  of  the  founder.  In 
reference  to  that  contention  it  is  not  necessary  to 
do  more  than  repeat  that  which  was  said  by  the 
Earl  of  Selbome,  L.C.  when  delivering  the  judg- 
ment of  their  Lordships  in  the  case  of  the  St. 
Leonard's,  Shoreditch,  Parochial  8c}iools  (51  L.  T. 
Rep.  N.  S.  306  ;  10  App.  Cas.  304).  His  Lordship 
there  said :  "  It  is  impossible  to  read  the  19th 
clause  of  the  Act  of  1869  without  being  struck 
by  the  care  and  anxiety  which  the  Legislature  has 
exhibited  there  to  prevent  denominational  restric- 
tions from  being  applied  to  any  school  as  to  which 
thei-e  was  not  demonstrative  evidence  that  the 
i  original  founders    of   the    school  had  not  only 
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formed,  but  expressed,  an  intention  that  tbe 
children  should  be  instructed  according  to  the 
doctrines  or  formularies  of  a  particular  church, 
sect,  or  denomination ;  or,  in  the  added  words  of 
the  later  Act,  should  be  members  of  a  particular 
church,  sect,  or  denomination.  It  is  impossible 
not  to  be  struck  by  tbe  anxiety  which  the  Legisla- 
ture has  displayed  to  exclude,  not  only  every 
uncertain,  but  also  every  merely  probable,  impli- 
cation from  practice  alone  of  such  an  intention." 
In  that  case  the  evidence  of  the  practice  went 
back  to  a  much  earlier  date  than  in  the  present 
case,  to  a  period  of  time  much  nearer  the  date  of 
the  g^ift,  Dut  their  Lordships  held  that  it  was 
impossible  properly  to  infer  from  any  such  prac- 
tice the  existence  of  an  express  direction,  where 
there  was  no  direct  evidence  of  any  document 
having  existed  containing  such  direction.  That 
disposes  of  the  first  point.  The  next  objection 
taken  was,  that  the  scheme  was  not  in  conformity 
with  the  Act  of  1869,  inasmuch  as  the  commis- 
sioners had  not  properly  regarded  the  right  of 
patronage  of  the  Misses  Talbot,  the  representa- 
tives of  Mr.  Bussy  Mansel,  who  gave  the  site  upon 
which  the  school  was  built.  This  right  of 
patronage  was  vested  by  the  terms  of  the  original 
gift  in  Mr.  Bussy  Mansel,  in  consideration  of  his 
having  provided  the  site;   and  it  was  thereby 

frovided  that  he  was  to  appoint  the  schoolmaster, 
nt  that  in  case  of  a  minority  of  any  heir  of  his, 
-the  schoolmaster  was  to  be  appointed  by  the 
Bishop  of  St.  David's.  But  the  concluding 
words  of  sect.  13  of  the  Act  of  1869  only  apply 
*-"  "rights  of  patronage  which  may  be  at    the 


to 


passing  of  this  Act  exercised  by  any  member  of 
the  governing  body  of  such  school  in  consequence 
of  any  gift  or  donation  made  by  him."  The 
present  case  appears  to  their  Lordships  to  be 
•clearly  not  within  those  words.  The  ladies  in 
whom  the  right  of  patronage  was  vested  were  not 
members  of  the  governing  body,  and  such  right 
of  patronage  as  they  possessed  was  not  in  conse- 
quence of  a  gift  or  donation  made  by  them.  The 
•only  question  which  remains  relates  to  the  fact 
that  between  the  years  1872  and  1876,  as  stated 
in  the  affidavit  01  Mr.  Morris,  a  sum  of  money 
.amotmting  to  1013Z.  was  raised  by  subscription, 
and  applied  in  converting  the  ci-ypt  under  the 
dining-hall  of  the  school  into  a  chapel ;  and  that 
the  chapel  was  completed  in  1874,  and  has  since 
been  continually  used  for  Divine  service  according 
to  the  rites  of  the  Church  of  England  by  the 
head  master,  who  holds  the  licence  of  the  bishop 
of  the  diocese  to  perform  such  service.  It  was 
argued  that  the  sum  thus  given  was  a  modem 
endowment  within  the  meaning  of  the  Act  of  1869. 
Sect.  25  of  the  Act  of  1869  provides  aa  foUows : 
"  Where  an  endowment,  or  part  of  an  endowment, 
originally  given  to  charitable  uses  less  than  fifty 
years  before  the  commencement  of  this  Act  has, 
Dy_  reason  of  having  been  spent  on  school 
buildings  or  teachers'  residences,  or  playground 
or  gardens  attached  to  such  buildings  or  resi- 
dences, become  so  mixed  with  an  old  endowment 
nyen  more  than  fifty  y^ears  before  the  passing  of 
this  Act,  that  in  the  opinion  of  the  commissioners 
(subject  to  appeal  to  Her  Majesty  in  Council) 
it  cannot  conveniently  be  separated  from  such  old 
endowment,  then  the  whole  endowment  shall,  for 
the  purposes  of  this  Act,  be  deemed  to  be  an 
endowment  originally  given  to  chai-itable  uses 
more  than  fifty  years  before  the  commencement 


of  this  Act."    The  dividing  lin«  taken  by  the  Act 
of  1869  between  old  and  new  endowments,  tbe 
former  being  within    and    the    other,  speaking 
generally,  bein^  without  the  jurisdiction  of  tbe 
Charity  Commissioners,  was  fifty  years  before  the 
commencement  of  the  Act.    By  the  Welsh  Inter- 
mediate Education  Act,  sect.  13,  tiae  dividing  line 
is  made  the  date  of  the  passing  of  the  Act  of  1868. 
and  it  is  only  endowments  subsequent  to   the 
passing  of  that  Act  which  are  not  to  be  inter- 
fered with.    The  section  provides  furtiier  that  the 
25th  and  26th  sections  of  the  Act  of  1869  shall, 
for  the  puipose  of  a  scheme  under  the  Welsh  Act, 
applv  "  as  if  the  same    .    .    .    were  respectiydy 
in  the  said  sections  substituted  for  an  endow- 
ment,  or    part    of    an    endowment,    originally 
S'ven    to    charitable    uses    less    or  more   than 
ty  years  before   the    commencement    of    the 
said  Act."    Therefore,  in  order  to  make  the  gift 
in    question  a  modem    endowment,  it  has  to  be 
shown  that  it  was  given  since  the  Act  of  1869. 
If  it  was  so  given,  then  the  same  question  has  to 
be  considered  under  sect.  25  of  the  Act  of  1869. 
as  would  have  to  be  considered  in  the  case  of  an 
endowment  given  within   fifty  years  before  the 
commencement  of  that  Act.    The    informatian 
which  their  Lordships  have  before  them  on  the 
subject  of  the  endowment  in  question  is  veiy 
meagre.    Mr.  Morris'  affidavit   only   states  that 
between  Aug.   1872   and   Dec.   1876,    1013J.  wm 
raised  by  subscription,  and  applied   to  convert 
the  crypt  into  a  chapel.     It  is   not   stated  thit 
the  subscriptions  were  given   for   that   spedfie 
pm-pose,  and  there  is  nothing  to  show  precisely 
how  the  money  was  applied  in    converting  the 
crypt  into  a  chapel.    But  what  their  Lonlships 
have  to  consider  is  whether  this  money,  taking  it 
to  be  a  modem  endowment,  has  become  so  mixed 
with  the  old  endowment  that  it    cannot  conre- 
niently  be  separated  from  it.    Now,  the  modon 
endowment  has  simply  been  applied  in  fitting  np 
a  room  under  the  school  building,  namely  tte 
crypt,  as  a  chapel.    No  practical  suggestian  has 
been  made  to  their  Lordships,  showing  how  it 
would  be  possible  to  separate  this  endowment 
from  the  old  endowment.    It  is  admitted  that  it 
was  competent  for  the  scheme  to  deal  with  the 
old  endowment,  consisting   of  the  old  bnildii^, 
including  the  crypt.    How  could  the  endowment 
which  consisted  merely  of  fitting  np  that  ciypt 
in  a  manner  suitable  for  a  chapel,  even  supposing 
it  were  shown  to  have  been  given  specifically  for 
that  purpose,  be  conveniently  separated  from  the 
old  endowment  P    In  this  case,  surely,  if  in  any, 
the  new  endowment  has  become  so  mixed  witii 
the  old  endowment  that  it  cannot  be  conveniently 
separated    therefrom.     For    these    reasons  thor 
Lordships  will  humbly  advise  Her  Majesty  that 
the  petition  be  dismissed,  but  without  costs. 

Solicitor  for  the  petitioners,  E.  T.  Tuner,  tcf 
C.  Norton,  Swansea. 

Solicitors  for  the  respondents,  Farrer  and  Co- 
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♦ — 

COURT    OF    APPEAL. 

Monday,  Feb.  26. 

(Before  Lord  Eshbb,  M.B.,  Lopbs  and 

Davbt,  L.JJ.) 

HOTLE  AND  OTHEB8  (apps.)  V.  ThB  AsBESSMBNT 

Committee      op     the      Oldham     Union 
(reaps.),  (a) 

APPEAL  FBOM  the  QITBEN'S  BENCH  DIVISION. 

Foot    rate  —  Rateable    value  —  Cotton  -  mills  — 
Stoppage  owing    to   strike — Union  Aesessment 
Act  1862  (25  Jt  26  Viet.  c.  103),  e.  15. 
On  the  7th  Nov.  certain  eotton-mills  were  assessed 
to  a  poor  rate  for  the  ensuing  year,  according  to 
the  vdlxiation  list  then  in  force,  as  going  and 
toorkiug  concerns,  no  allowance  being  made  in 
reyaeet  of  a  strike,  through  which,  on  the  5th  Nov. 
the  mills  ceased  working,  and  did  not  resume 
■work  untU    the    2bth  March  when    the   strike 
teased.    During  this  period  they  were  only  occu- 
pied for  the  purpose  of  keeping  the  machinery  in 
good  working  orAe/r  and  condition.    In  June  the 
occupiers  appealed  to  the  assessment  com/nittee, 
hut  obtained  no  relief;  and  on  appeal  to  quarter 
sessions  a  special  ease  was  stated. 
Meld  {affirming  the  decision  of  the  Queen's  Bench 
IHvision),  that  the  assessment  committee  were 
right  in  disregarding  the  possibility  or  proba- 
buity  of  a  continuance  of  the  stoppage  of  the 
iniUs  on  account  of  the  strike ;    and    that  no 
deduction  or  allowance  could  be  made  in  respect 
■of  a  stoppage  occurring  after  the  rate  was  made. 
Appeal  hj  Hoyle  and  others  from  the  decision 
of  the  Divisional  Court  (Bay  and  Lawrance,  JJ.) 
npon  a  special  case  stated  on  appeal  to  quarter 
sessions  against  a  valnation  list  and  rate. 

The  appellants  were  occupiers  of  certain  cotton- 
mills  and  factories,  and  were  assessed  to  a  poor 
rate  made  on  the  7th  Nov.  1892  according  to  the 
valuation  list  then  in  force.  The  rate  was  made 
{or  the  ensuing  year. 

The  appellants  gave  notice  of  appeal  against 
ilie  valuation  list,  and  their  appeal  was  heard  hy 
the  assessment  committee  on  the  12th  June  1893. 
The  appellants,  not  having  obtained  anv  relief, 
^ve  notice  of  appeal  to  quEu1;er  sessions.  Fending 
'Uiis  appeal  a  special  case  was  stated  for  the  opinion 
of  the  High  Court  pursuant  to  sect.  11  of  12  &  13 
Vict.  c.  45. 

The  special  case  stated  the  following  facts  and 
contentions : — 

The  gi-ounds  of  appeal  were  that:  (a)  the 
valuation  list  and  rate  were  unusual  and  unfair, 
because  the  appellants  were  over-assessed  in 
respect  of  the  yearly  value  of  the  mills  and  fac- 
tories occupied  by  them;  (b)  the  valuation  list 
and  rate  were  uiualr  and  incorrect  with  regard 
to  the  assessments  of  the  mills  and  factories, 
because  such  assessments  were  not  made  upon 
an  estimate  of  the  rents  at  which  the  mills  and 
factories  respectively  might  reasonably  be  ex- 
pected to  let  from  year  to  year  free  from  all 
tenant's  rates  and  taxes  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  therefrom  the 
probable  annual  cost  of  repairs,  insurance,  and 

(a)  Benorted  b;  J.  H.  Willluis,  Esq.,  BarriiitAr«t-T«w. 


other  expenses  necessaiy  to  maintain  the  mills 
and  factories  in  a  state  to  command  such 
respective  rents;  (c)  in  assessing  the  mills  and 
factories  no  account  had  been  taken  of,  and  no 
allowance  or  deduction  had  been  made  for,  the 
possibility  or  probability  of  the  stoppage  of  the 
mills  and'  factories  in  consequence  of  strikes, 
lock-outs,  or  bad  trade ;  {d)  the  mills  and  factories 
were  not  working  from  the  7th  Nov.  1892  to  the 
25th  March  1893,  and  were  assessable  during  that 
period  only  as  warehousing  for  machinery,  and 
not  as  going  or  working  concerns ;  (e)  the  valuation 
list  and  rate  were  unequal,  unfair,  and  incorrect, 
in  the  several  hereditaments  included  therein. 

The  mills  and  factories  were  respectively 
assessed  to  the  rate  according  to  the  values  shown 
in  the  valuation  list  without  i-egard  to  the  fact 
that  they  were  not  then,  nor  until  the  25th  March 
1893,  in  full  work  and  operation,  and  were  occupied 
only  for  the  purpose  of  keeping  the  machinery  in 
good  working  or^er  and  condition. 

The  mUls  and  factories  ceased  working  on 
the  5th  Nov.  1892  owing  to  a  strike,  and  did  not 
resume  work  untU  the  25th  March  1893  when  the 
strike  ceased. 

It  was  admitted  that,  assuming  there  had  not 
been  and  would  not  be  any  stoppage,  the  respective 
assessments  were  fair  and  reasonable. 

The  appellants  contended  that  the  mills  and 
factories  were  assessable  during  the  period  of 
stoppage  as  warehouses  for  storing  machinery 
only,  and  not  as  going  or  working  concerns ;  that 
the  nature  of  the  occupation  of  the  mills  and 
factories  had  changed  from  a  working  occupation 
to  a  non-working  occupation ;  and  that  in  assess- 
ing the  same  the  respondents  ought  to  have  taken 
into  account  and  made  some  allowance  or  deduc- 
tion in  respect  of  the  possibility  or  probability  of 
the  stoppage  thereof  in  consequence  of  strikes, 
lock-outs,  or  bad  trade.. 

The  respondents  contended  that  all  assessments 
to  the  poor  rate  should  be  made  upon  the  basis  of 
the  yearly  letting  value  of  the  premises  to  a  tenant 
from  year  to  year,  and  not  upon  the  basis  of  the 
variable  letting  values  during  several  portions  of 
a  year ;  and  that  it  was  not  their  duty  to  make 
any  reduction  in  the  assessments  of  the  mills  or 
factories,  or  any  allowance  or  deductions  from  the 
rate,  by  reason  of  a  temporary  stoppage  of  the 
mills  and  factories ;  and  that  they  could  not,  at 
the  date  of  the  objection  made  to  them,  reduce 
the  assessments  of  the  mills  or  factories  to  their 
respective  values  as  warehouses  for  machinery,  as 
the  mills  and  factories  were  then  in  full  work  and 
operation. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  whether,  under  the  circumstances  stated  in  the 
case,  the  appeUante  were  entitled  to  have  the 
assessments  of  the  mills  and  factories  reduced  in 
respect  of  the  stoppage  of  work,  and  to  have  the 
mills  and  factories  assessed  as  warehouses  for 
stowing  machinery  only,  during  the  period  of 
stoppage;  and  (2)  whether,  under  the  circum- 
staiices,  the  appedlante  had  on  the  12th  June  1893, 
or  have  now,  any  power  to  make  such  a  redaction. 

The  Divisional  Court  (Day  and  Lawrance,  JJ.) 
gave  judgment  in  favour  of  the  respondents. 

The  appellante  appealed. 

Marshall,  Q.C.  and  Montague  Lush  for  the 
appellants. — The  respondente  ought  to  have  made 
an  allowance  for  prospective  or  possible  strikes, 
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or  ought  to  have  Bubseqnently  made  a  deduction 
in  respect  of  the  period  during  which  the  mills 
were  not  working.  The  matter  is  to  be  considered 
as  at  the  time  the  rate  was  made  on  the  7th  Nov. ; 
at  that  time  the  strike  had  commenced,  and  an 
allowance  ought  to  have  been  made  in  the  valua- 
tions by  reason  of  the  probability  of  the  continu- 
ance of  that  strike : 

Staley  v.  Cattleton  Over$eer$,  10  L.  T.  Eep.  N.  S. 
606;  SB.  AS.  505. 

JSIacmorran  and  Frank  S.  Mellor,  for  the 
respondents,  were  not  heard. 

Lord  EsHEB,  M.B. — It  seems  to  me  that  a 
clearer  case  never  was  brought  before  this  cotirt. 
The  assessment  committee  had  to  assess  a  rate 
upon  the  occupiers  of  a  mill  for  the  coming  year, 
and  had  to  say  what  a  hypothetical  tenant  would 
give  as  rent  for  the  null  during  that  year.  At 
Qjat  time  the  mill  was  fully  working,  but  two 
days  before  a  strike  had  taken  place  and  the 
workmen  had  gone  out.  It  is  argued  that  the 
assessment  committee  were  bound  to  suppose 
that  the  hypothetical  tenant  would  have  taken 
that  strike  into  account  and  would  have  given 
less  rent  for  the  mill,  and  that  the  assessment 
committee  ought  therefore  to  have  taken  that 
strike  into  account  and  to  have  lessened  the 
assessment,  because  the  strike  would  possibly  or 
probably  last  so  long  as  to  afiect  the  hypothe&cal 
tenant.  It  is  absurd  to  suggest  that  the  assess- 
ment committee  should  appreciate  the  probability 
of  a  strike.  How  could  they  ?  They  did  not  in 
fact  do  so.  There  is  nothing  to  show  that  the 
assessment  committee  did  not  assess  these  mills 
upon  ordinary  principles  and  in  the  ordinary  way. 
Tnen  a  second  point  was  taken  nrhich  is  even 
worse  than  the  first.  That  point  is  that,  assuming 
that  the  rate  was  rightly  made  upon  a  proper 
assessment  at  the  time  when  it  was  made,  yet  after 
the  mills  wei-e  so  rated  there  was  during  the  course 
of  the  year  a  strike  which  affected  the  value  of 
the  mills.  The  appellants,  however,  occupied  the 
mills  by  their  servants,  in  order  to  keep  the 
machinery  in  order,  all  the  time.  It  is  said  that 
the  overseers,  although  they  could  not  alter  the 
rate,  ought  to  say  that  the  mills  were  occupied 
only  as  warehouses,  and  on  that  account  make  an 
allowance  or  deduction  from  the  rate.  There  is 
no  authority  whatever  for  such  a  proposition,  and 
no  ground  upon  which  to  establidi  it.  The  case 
of  Staley  v.  Caatleton  Overseers  {uH  sup.)  is  not 
in  any  way  applicable  to  this  case.  The  decision 
of  the  Divisional  Court  was  right,  and  this  appeal 
must  be  dismissed. 

LoFEB,  L.J. — I  agree,  and  have  nothing  to  add. 

Datet,  L.J. — ^I  agi-ee.  ,        ,  ,.      .      , 

^  Appeal  dismissed. 

Solicitors  for  the  appellants,  Chester,  Mayhew, 
Broome,  and  Griffiths,  for  Hesketh  Booth,  Oldham. 

Solicitors  for  the  respondents,  Maudes  and 
Ttmnieliffe,  for  /.  W.  Mellor,  Oldham. 


Dee.  U,  15, 18, 1893,  and  March  19, 1894. 
(Before  Lord  Hai^bubt,  Lopes  and  Kat,  L.JJ.) 
The  Hull  Docks  Cohfastt   (apps.l   v.  The 

GUABDIANS     of      THE     ScUIiCOATES     UlTIOS 

(resps.).  (a) 

APPEAL  FSOM  THE  QTTEEN's  BENCH  DITI8I0X. 

Poor  rate — Assessment — Docks — Docks  in  several 
parishes — "  Parochial  principle  " — Dock  rail- 
way— Statutory  prohibition  against  lettitif— 
Bypothetieal  tenant. 

The  Sull  Dock  Company  owned  and  oceupiei 
various  docks,  with  wharves  aiul  warehouses,  all 
forming  one  system  of  docks  under  one  iHanage- 
m^nt,  but  sititate  in  several  parishes  in  ike  rt- 
spondeni  union.  Accounts  were  kept  by  the  com- 
pany which  showed  the  expenses  and  earnings  at- 
tributable to  the  part  of  the  property  situate  in- 
each  parish.  The  rateable  value  of  the  property 
in  each  parish  was  ascertained  by  taking  the 
value  of  the  whole  of  the  property  and  appor- 
tioning it  among  the  several  parishes  according_b> 
the  water  area  of  the  docks  tn  eaiA  parish.  The 
dock  company  appealed  against  that  mode  of 
assessment. 
Held,  that  the  rateable  value  of  the  property  in  eaek 
parish  ought  to  be  ascertained  upon  what  is  eaOtd 
the  " parochial  principle"  by  ascertaining  the 
profit-earning  capacity  of  the  property  in  eaek 
parish. 
Upon  the  dock  company^s  property  there  vers 
railway  and  tramway  lines,  in  respect  of  ickich 
the  company  was  by  statute  prevented  fnn- 
taking  tolls  and  from,  letting. 
Held  {by  Lopes  and  Kay,  L.JJ.),  that  Oie  rent 
which  a  tenant  might  reasonably  be  expected  to 
give  for  the  lines,  if  the  eom,pany  could  let  them, 
ought  to  be  taken  into  account  in  determining  the 
rateable  value  of  the  property. 
Reg.  V.  Hull   Dock   Company  (18   Q.    B.   325) 

considered. 
This  was  an  appeal   by  the    guardians   of  the 
Sculcoates  Union  from  the  decision  of  the  Divi- 
sional Court    (Mathew  and  Collins,  JJ.)  upon  a 
special  case  stated  on  appeal  to  quarter  sessions. 

The  property  of  the  Bfull  Dock  Company  w»» 
assessed  in  the  Sculcoates  Union,  and  certain  poor 
rates  were  made,  upon  that  assessment,  in  four 
parishes  in  the  Sculcoates  Union. 

The  Hull  Dock  Company  appealed  to  quarter 
sessions  against  the  assessment  and  the  rates,  and 
by  consent  and  by  order  of  quarter  snssions  the 
matters  of  the  appeal  were  referred  to  an  arbi- 
trator to  state  a  special  case  for  the  opinion  of 
the  Queen's  Bench  Division. 

Special  O^se. 
1.  By  the  14  Greo.  3,  c.  Ivi.,  certain  persons  were 
incorporated  by  the  name  of  the  Dock  Company, 
at  Kingston-upon-Huil,  and  power  was  given  to 
them  to  construct  a  basin  or  dock  near  the  river 
Hull  for  the  reception  of  ships  and  vessels,  with 
a  quay  or  wharf  and  other  necessary  works,  for 
the  benefit  of  the  shipping  and  ttude  of  the  port. 
The  said  dock  and  works  were  to  be  vested  in 
the  dock  company,  who  were  to  keep  the  same  at 
all  times  thereafter  in  good  and  sufficient 
repair.  By  sect.  39  of  the  said  Act,  in  con- 
sideration of  the  charges  and  expenses  that 
would    be    incurred   by    the    making .  and  re- 

(a)  Beported  by  }.  H.  WlLLUMS,  Esq.,  Barriater-iit-L*ir. 
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pairing  of  such  dock,  quay,  or  wharf  and  other 
works,  it  was  enacted  that  there  should  be  pay- 
able and  paid  to  the  dock  company  for  every 
«hi^  or  vessel  (except  vessels  employed  in  His 
Majesty's  service)  coming  into  or  going  out  of 
the  said  harbour,  basin,  or  docks  within  the  port 
«f  Kingston-upon-Hnll,  or  unloading,  or  putting 
on  shore,  or  loading  or  taking  on  board,  any  of 
their  cargo,  or  any  goods,  wares,  or  merchandise 
-within  the  said  port,  by  the  master  or  commander, 
owner  or  owners,  of  every  such  ship  or  vessel, 
the  several  rates  or  duties  of  tonnage  therein 
particularly  described,  and  the  section  then 
proceeds: 

Which  rates  or  dnties  shall  be  and  are  hereby  vested 
in  the  said  dock  company  as  their  own  proper  moneys, 
4Uid  to  and  for  their  own  proper  use  and  behoof 
-for  the  pnrposea  aforesaid,  and  shall  be  paid  at 
the  time  of  saoh  ships'  or  vessels*  entry  inwards,  or 
clearance  or  disoharge  ontwaids,  or,  in  case  any  ships  or 
vessels  shall  not  enter  as  aforesaid,  then  at  any  time 
before  snoh  ships  or  vessels  shall  proceed  from  the  said 
port,  at  the  cnstom-honse  in  the  said  port,  so  as  no  ship 
•or  veeael  shall  be  snbjeot  or  liable  to  the  pajment  of 
the  said  rates  or  dnties,  or  any  of  them,  more  than  once 
for  the  same  voyage,  both  out  and  home,  notwith- 
«tandmg  snoh  ship  or  vessel  may  go  out  and  retnm 
with  a  loading  of  goods  or  merchandise. 

By  sect.  42  of  the  said  Act,  all  goods,  wares, 
.a.nd  merchandise  which  should  be  landed  or  dis- 
■chai'ged  upon  any  of  the  quays  or  wharves  which 
should  be  erected  by  virtue  of  the  Act  were  to  be 
liable  to  pay  the  like  rates  of  wharfage  and  pay- 
ments as  were  usually  taken  for  any  goods, 
wares,  or  merchandise  loaded  or  discharged  upon 
■anj  quays  or  wharves  in  the  port  of  London, 
which  were  to  be  paid  to  the  respective  company 
.and  owners  of  the  said  quays  or  wharves  in  like 
manner  as  the  rates  and  duties  established  by 
<the  Act  were  thereby  directed  to  be  paid. 

2.  The  dock  in  the  said  Act  referred  to  was 
-made  in  or  about  the  year  1775.  It  was  formerly 
called  the  Old  Dock,  but  is  now  called  the  Queen's 
Dock. 

3.  The  42  Geo.  3,  c.  xci.,  authorised  the  making 
of  a  second  dock,  to  be  called  the  Humber  Dock, 
uit  the  port  of  Kingston-upon-Hull,  and  a  basin 
thereto,  with  wharves  and  such  other  works  as 
might  be  necessary.  By  sect.  2  the  rates  and 
-duties  leviable  by  the  14  Geo.  3,  c.  56,  were  de- 
clared to  be  in  fall  force  in  rejj^ird  to  the  said 
Additional  dock.  By  sect.  58,  when  the  ships 
resorting  to  the  port  had  reached  a  certain  limit 
of  numbers  therein  defined,  the  dock  company 
wei«  required  to  make  a  third  dock,  to  oommuni- 
.cate  with  the  said  two  other  docks.  The  said 
third  dock  is  now  called  the  Prince's  Dock. 

4.  By  the  7  &  8  "Vict.  c.  ciii.,  power  was  given  to 
the  dock  company  to  consti-uct,  repair,  and 
maintain  a  dock  on  the  ea«t  of  the  citadel,  now 
called  the  Victoria  Dock,  and  a  branch  dock  (now 
called  the  Railway  Dock)  at  the  west  of  the 
Humber  Dock  and  north  of  the  i-ailway  terminus, 
-together  with  such  basins  and  cuts,  quays, 
wharves,  warehouses,  workshops,  and  other  works 
as  they  might  deem  expedient,  which  said  docks 
and  works  were  to  be  part  of  the  port  of  Hull. 
By  sect.  197  power  was  given  to  the  company  to 
levy  certain  specified  rates  of  wharfage  for  goods, 
wares,  and  merchandise  loaded  or  delivered  from 
the  company's  quays  or  wharves,  in  addition  to 
the  rates  cKt  wharfs^  already  granted  for  goods 


lauded  or  discharged  upon  the  said  qnays  or 
wharves.  By  sect.  202  a  vessel  proceeding  from 
the  port  of  Hull  to  any  other  port  or  place  and 
returning  from  such  poi-t  or  place  to  Hull,  and  a 
vessel  first  pi-oceeding  from  any  other  port  or 
place  to  Hull  and  returning  to  such  other  port  or 
place,  is  to  be  considered  as  performing  the  same 
voyage. 

o.  By  17  Vict.  o.  xiii.,  s.  50,  nothing  contained  in 
the  dock  company's  Acts  was  to  empower  the 
company  to  levy  the  tonnage  rates  imposed  by 
the  said  Acts  in  respect  of  any  vessel  which 
should  pass  up  or  down  the  river  Humber  without 
entering  any  of  the  docks,  basins,  or  harbours  at 
Kingston-upon-Hnll,  unless  some  part  of  the 
cargo  of  such  vessel  should  have  been  loaded  and 
taken  on  board  from  or  discharged  or  landed 
upon  any  part  of  the  shore  of  the  river  Humber 
which  is  within  the  port  of  HuU,  in  which  event 
such  tonnage  rates  should  be  payable  only  in 
respect  of  the  quantity  of  goods  so  loaded  or  dis- 
charged. 

6.  By  the  24  &  25  Vict.  c.  Ixxix.,  the  dock  companr 
were  empowered  to  construct  the  western  dock 
(now  called  the  Albert  Dock),  with  the  necessary 
works,  and  to  make,  maintain,  and  use  tramways 
or  railways  on  any  of  their  quays  for  facilitating 
the  carriage  of  goods.  By  sect.  5  (incorporating 
the  provisions  of  the  Harbours  and  Piers  Clauses 
Act  1847  with  respect  to  the  appointment  and 
duties  of  harbour  masters,  dock  masters,  and  pier 
roasters)  the  dock  company  may  appoint  such 
harbour  masters,  dock  masters,  and  pier  masters 
as  they  think  necessary,  and  the  harbour  master 
may  give  directions  for  reg^ulating  the  time  at 
which,  and  the  manner  in  which,  any  vessel  shall 
go  into,  go  ont  of,  or  lie  in  or  at  the  harbour. 
dock,  or  pier,  and  its  position,  mooring  and 
unmooring,  placing  and  removing  whilst  therein. 
By  sect.  53  the  junctions  between  the  dock  'rail- 
ways and  the  HuU  and  Selby  or  North-Eastem 
Railway  were  to  be  made  at  the  expense  of  the 
dock  company,  and  no  tolls  are  to  be  taken  by  the 
dock  company  for  the  use  of  those  dock  railways, 
or  of  the  tramways  of  the  dock  company  in  con- 
nection therewith.  By  sect.  110,  where  any  vessel 
using  the  docks,  and  whether  or  not  any  tonnage 
rates  have  previously  been  paid  or  are  payable  in 
respect  of  such  vessel,  remains  in  any  of  the  docks 
or  basins  of  the  company  more  than  six  months 
after  the  time  of  going  into  any  of  the  docks  or 
basins,  there  is  to  be  payable  a  lurther  rate  of  one 
penny  a  ton  for  every  week  or  fraction  of  a  week 
during  which  the  vessel  remains  in  any  of  the 
docks  beyond  the  six  months  in  addition  to  the 
said  tonnage  rates.  By  sect.  Ill,  where  any 
loaded  barge  or  lighter  using  the  docks  remains  in 
any  of  the  docks  or  basins  of  the  company  with- 
out their  permission,  or  without  being  duly 
authorised  to  do  so  by  the  said  Act,  more  than 
seven  days  after  the  time  of  going  into  any  of  the 
docks  or  basins,  there  is  to  be  payable  a  rate  of 
one  penny  a  ton  for  every  seven  days  or  fraction 
of  seven  days  during  which  the  barge  or  lighter 
remains  in  any  of  the  basins  or  docks  beyond  the 
first  seven  days.  By  sect.  112  the  company  may 
from  time  to  time  demand  and  take,  in  respect  of 
all  vessels  going  into  or  using  any  of  their  graving 
docks,  such  reasonable  rates  as  the  company  may 
appoint.  By  the  40  Vict.  c.  25,  s.  28,  the  period  of 
BIX  months  referred  to  in  sect.  110  of  the  last- 
mentioned  Act  was  rednoed  to  three  months. 
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7.  The  said  Albert  Dock  was  constructed  in  the 
year  1869. 

9.  Under  the  powers  contained  in  some  of  the 
said  Acts,  in  addition  to  the  docks  hereinbefore 
mentioned,  the  company  constructed  the  Sir 
William  Wright  Dock  in  the  year  1880,  and  the 
St.  Andrew's  Dock  in  the  year  1883.  A  plan  of  the 
whole  of  the  said  docks  with  their  connections 
accompanies  and  forms  part  of  this  case. 

10.  The  Queen's  Dock,  Prince's  Dock,  Humber 
Dock,  and  Railway  Dock,  communicate  directly 
with  each  other  and  with  the  river  Humber,  and 
also,  by  means  of  crossing  the  river  Hull,  with 
the  Diy  Pool  Basin  and  the  Victoria  Dock.  The 
Albert  Dock  and  the  William  Wright  Dock 
communicate  with  each  other,  but  with  no 
other  dock  save  by  means  of  vessels  from  the' 
said  docks  passing  out  into  the  river  Humber. 
The  St.  Andrew's  Dock  communicates  with  none 
of  the  other  docks,  except  by  way  of  the  river 
Humber. 

11.  The  St.  Andi-ew's  Dock  is  used  almost 
exdusively  for  fishing  vessels.  A  large  covered 
platform  has  been  erected  on  the  north  side  with 
special  fittings  and  conveniences  for  the  unloading 
packing,  and  despatch  of  fish,  and  with  offices  both 
fixed  and  movable  whei-e  the  business  of  the  fish 
importer  and  salesman  is  conducted.  Behind  this 
platform  is  a  railway  siding  connected  with  the 
North-Eastem  Eailway  system,  into  which  wag- 
gons are  from  time  to  time  shunted,  and  in  these 
waggons  the  boxes  of  fish  when  packed  are  placed, 
and  so  are  immediately  conveyed  to  the  various 
fish  markets  of  the  country.  Ice  houses  hare  also 
been  erected  on  the  same  side  of  the  dock  for  the 
accommodation  of  the  trade,  while  at  other  parts 
of  the  quays  adjoining  the  same  dock  are  repair- 
ing and  fitting  workshops,  which  with  the  graving 
dock  at  the  west  end  are  used  in  connection  with 
the  repair  of  the  fishing  vessels. 

12.  At  the  Yicteria  Dock  the  trade  is  almost 
entirely  in  timber,  for  which  special  facilities 
have  been  provided  in  the  way  of  timber  ponds 
and  deal  yards  adjoining  the  dock.  The  timber 
is  imported  chiefly  fixim  the  Baltic,  and  there  is 
scarcely  any  timber  export  trade.  The  other  trade 
carried  on  at  the  same  dock  is  a  small  trade  in 
guano,  nitrate  of  soda,  and  grain. 

13.  The  Queen's  Dock,  so  far  as  it  lies  in  Scul- 
coates  parish,  is  also  mainly  a  timber  dock. 

14  The  tonnage  rates  or  dock  dues  payable  on 
vessels  using  the  company's  docks  are  charged  in 
the  following  way :  A  ship  entering  any  dock 
and  there  discharging  pays  dock  dues  upon  her 
net  registered  tonnage,  according  te  the  port  from 
which  she  comes,  and  a  ship  loading  at  any  dock 
pays  dock  dues  upon  her  registered  tonnage 
according  to  the  port  for  which  she  clears  ;  but  no 
ship  has  to  pay  dues  for  both  the  outward  and 
inward  voyage,  and  each  vessel,  therefore,  pays 
only  the  higher  of  the  two  sets  of  dues,  whether 
outgoing  or  incoming,  for  which  she  is  liable. 

15.  The  dues  axe  all  collected  at  the  Custom- 
house. The  payment  of  one  set  of  dock  dues 
entitles  a  vessel  to  the  use  of  any  of  the  docks, 
though,  as  already  stated,  for  reasons  of  con- 
venience to  both  the  shipowners  and  the  dock 
company,  particular  docks  are  in  practice  used  by 
particular  trades.  A  fishing  vessel,  for  instance, 
which,  in  the  ordinary  course  would  go  to  St. 
Andrew's  Dock,  could,  if  her  owner  or  master 
thought  fit,  go  to  the  Albert  Dock,  and  would  pay 


precisely  the  same  dock  dues  as  if  it  went  to  St. 
Andrew's  Dock. 

16.  The  removal  of  vessels  from  one  dock  to 
another  whUe  staying  in  port  takes  place  chiefly 
when,  having  dischai^ed  a  caj^  of  one  descrip- 
tion, they  proceed  to  another  dock  for  the  purpose 
of  loading  a  cargo  of  a  different  kind.  Vessels 
bringing  timber  to  the  Victoria  or  Queen's  Dock, 
for  instance,  frequently  take  back  coal,  and  go  to 
the  Albert  or  some  other  dock  to  load.  In  the 
year  1891  seventy-five  vessels  so  left  the  Victori* 
Dock  to  load  elsewhere,  being  rather  less  than 
one-sixth  of  the  whole  of  the  vessels  using  the 
Victoria  Dock,  reckoning  by  the  amount  of  dues 
received ;  while  eighty-five  vessels  which  had  dis- 
chai-ged  elsewhere  loaded  in  the  Victoria  Dock. 
In  the  same  year  twenty -eight  vessels  loaded  with 
timber,  twenty-six  saiUng  vessels,  and  ninetr- 
three  steamers  which  had  discharged  at  the 
Queen's  Dock  proceeded  to  other  docks  to  load, 
representing  somewhat  less  than  one-third  of  the 
whole  dues  for  vessels  discharged  at  that  dock,  while 
no  vessels  which  had  discharged  elsewhere  were 
loaded  at  the  Queen's  Dock.  And  in  the  same 
year  eighteen  vessels  which  had  discharged  at  St 
Andrew's  Dock,  being  about  one-thirtieth  part  of 
the  whole,  left  that  dock  to  load  elsewhere,  while 
no  vessels  which  had  discharged  in  other  docks 
came  to  St.  Andrew's  Dock  to  load. 

17.  A  record  is  kept  of  all  the  veeaeb 
entering  the  docks,  and  of  the  particular  docks 
in  which  they  respectively  discharge  and  load, 
from  which  the  appellants  were  able  to  com- 
pile liste  of  the  vessels  discharging  and  un- 
loading  in  each  of  the  three  docks  in  the  respon- 
dent parishes,  and,  with  comparatively  few 
exceptions,  to  say  in  what  parts  of  those  docks 
parochially  they  were  so  discharged  or  loaded. 
No  account  is  kept  of  the  docks  and  basiiia 
through  which  the  vessels  merely  pass,  and  no 
receipte  were  credited  to  the  respondents  by  the 
appellante  in  this  appeal  in  respect  of  any  such 
passing  through,  on  the  ground  that  no  dock  dnea 
are  payable  or  paid  therefor. 

18.  The  mode  in  which  the  appellants'  accounts 
of  receipts  are  kept  with  reference  to  their 
separation  between  the  various  docks  and  parishes 
appears  in  the  statement  hereinafter  made  a3  to 
the  way  in  which  their  schedules  of  receipts  wer» 
presented  in  this  appeal. 

19.  The  expenditure  by  the  apneUants  for 
salaries  and  wages  (other  than  labourage)  is 
carried  by  them  to  a  general  account  without  &- 
tinguishing  between  the  particular  docks  is 
respect  of  which  such  sums  are  expended,  though 
the  wages  of  men  locally  employed,  such  as  ^aiit- 
men,  could  be  so  distinguished.  The  expenditoi* 
upon  labour  and  materials  for  the  maintenanoe 
and  repair  of  the  docks  is  also  carried  to  a  general 
account,  except  as  to  some  of  the  smaller  items 
such  as  the  repairs  of  pumping  stations.  Thfr 
account  for  labourage  (which  amounts  to  mom 
than  a  fourth  of  the  whole  receipte)  is  so  kept  th»t 
the  receipte  and  outgoings  under  this  head  in 
each  parish  can  be  ascertained  with  proximate 
accuracy.  The  word  "  labourage  "  was  used  as 
meaning  the  sums  received  by  the  dock  eompaay 
from  shipowners  and  merchante  and  paid  by  the- 
company  to  the  men  employed  for  labour  on  and 
about  the  quays. 

20.  The  appellante  dredge  the  various  docks  and 
the  parte  immediately  outside  the  approaches  to 
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-the  same,  but  they  do  not  dred(^  any  part  of  the 
ohajmel  of  the  river  Hamber.  The  Corporation 
of  Hall  dredge  the  old  harbour,  and  a  periodical 
payment  is  made  to  them  in  respect  thereof  by 
-tb.fi  appellants.  The  appellants  also  make  a  pay- 
ment of  7001.  a  yetir,  wmch  is  fixed  by  statute,  to 
the  Humber  Conserran^,  for  supervising  the 
■deposit  of  mud  in  the  Humber  at  the  various 
states  of  the  tide. 

21.  There  is  a  pumping  station  on  the  appel- 
lants' property  at  the  entrance  to  Yiotoria  Dock, 
from  which  all  the  gates,  bridges,  cranes,  and 
aimilar  appliances  at  that  dock  only  are  worked 
hy  hydraulic  power. 

22.  At  the  Queen's  Dock  the  hydraulic  power 
for  working  the  cranes  on  the  south  side  is  hired 
from  a  separate  company,  but  this  is  whoUy  out- 
side the  respondents'  union.  The  gates  are  worked 
by  manual  power. 

23.  There  is  a  pumping  station  (No.  1)  at  the 
«nti-aiice  to  the  Albert  Dock,  and  another  (No.  2) 
at  St.  Andrew's  Dock,  which  work  in  conjimction 
to  supply  the  hydraulic  power  for  St.  Andrew's, 
the  Albert,  and  the  William  Wright  Docks,  and 
also  the  cranes  at  the  Humber  Dock.  The  appel- 
lants allocated  a  tenth  of  the  cost  of  working  this 
-pumping  station  to  Newington  parish,  which  is 
.a  fair  apportionment  as  far  as  the  same  can  be 
£xed  by  estimate. 

24.  For  the  purpose  of  arriving  at  the  rateable 
-value,  the  receipts  and  expenditure  cozmected 
with  the  docks,  so  far  as  material  to  this  case,  were 
respectively  treated  by  the  appellants  and  respon- 
dents in  the  following  way : 

25.  The  appellants  prepared  separate  accounts 
for  each  ot  the  respondent  parishes. 

26.  The  dock  dues  were  credited  by  the  appel- 
lants to  the  dock  in  which  the  vessel  discharged, 
each  vessel  that  had  gone  into  dock  being  traced 
for  the  pui-pose  from  the  company's  accounts.  In 
the  case  of  the  Queen's  Dock,  which  is  partly  in 
4^e  parish  of  Sculcoates  and  pai-tly  outside  the 
respondents'  union,  the  dock  dues  for  vessels 
which  had  discharged  within  the  parish  were  all 
credited  to  the  parish.  In  the  case  of  the  Victoria 
Dock,  which  is  partly  within  the  parish  of  Dry- 
:pool  and  paiily  in  the  pai-ish  of  Garrison  Side, 
the  vessels  engaged  in  foreign  trade,  which  repre- 
«ent  92  per  cent  of  the  whole,  were  similarly 
traced  and  accounted  for  to  each  parish ;  while  as 
to  the  remaining  8  per  cent.,  which  represent  the 
Teasels  engaged  in  the  coasting  trade,  they  were 
divided  between  the  two  parishes  in  the  proportion 
•of  the  Uneal  yardage  in  each  parish  of  available 
<ina.j  berthage  space,  or,  in  other  words,  of  quay 
frontage,  in  the  dock.  The  receipts  for  dock  dues 
"were  similarly  treated  as  to  Drypool  Basin,  where 
"the  foreign  vessels  are  to  the  coasting  vessels  in 
the  proportion  of  84  and  16  per  cent.  Where  a 
-vessel  discharged  in  a  dock  situate  in  one  of  the 
respondent  parishes  and  left  to  load  elsewhere, 
one  moiety  only  of  the  dock  dues  received  in 
respect  of  such  vessel  was  credited  to  such  docks ; 
and  similarly  with  vessels  which  had  discharc^ed 
in  other  docks)  and  afterwards  used  the  Queen's 
or  the  Victoria,  or  the  St.  Andrew's  Dock  for 
loading. 

27.  'rhe  dock  rent  on  vessels,  being  the  charge 
made  for  vessels  remaining  more  than  three 
ononths  in  dock,  was  credited  by  the  appellants 
to  the  parish  in  which  the  vessel  lay  while  earning 
the  i-ent,  the  practice  being  for  a  vessel  to  remain 


in  the  same  dock  when  laving  up,  though  such 
rent  would  be  equally  payable  whether  the  vessel 
remained  in  one  dock  during  the  whole  period  for 
which  it  was  charged  or  in  several  docks 
successively. 

28.  The  dock  rent  on  craft,  being  the  sums 
received  for  craft  which  remained  more  than  seven 
days  in  dock,  was  credited  by  the  appellants  to 
the  dock  where  the  craft  were  when  earning  the 
rent,  but,  as  to  the  Queen's  Dock  and  the  Victoria 
Dock,  it  was  further  divided  between  the  parishes 
in  which  those  docks  are  situated  in  the  propor- 
tion of  quay  berthage  in  each.  The  whole  amount 
received  for  dock  rent  on  craft  was  comparatively 
smaU. 

29.  The  account  of  receipts  for  inward  wharfage 
(which  is  payable  for  gooaJB  landed  or  discharged 
upon  the  respective  wharves  or  quays)  is  kept 
separate  by  the  appellants  for  each  of  the  parishes 
of  Sculcoates  and  Newington,  and  such  receipts 
were  credited  to  the  parish  where  the  goods  were 
so  landed  on  the  quays.  In  the  case  of  the 
Victoria  Dock,  the  receipts  under  this  head,  which 
were  also  the  actual  receipts  for  goods  landed  at 
that  dock,  were  apportioned  between  Drypool  and 
Ganison  Side  parishes  on  the  same  principle  as 
the  dock  dues. 

30.  The  amounts  received  for  outwai-d  whart age, 
except  as  to  certain  sums  which  were  so  small  as 
not  to  affect  the  principle,  were  credited  by  the 
appellants  to  the  parishes  in  respect  of  which  they 
were  received ;  and  quay  rentals,  yard  rentals,  and 
warehouse  rentals,  and  the  sums  received  for 
labourage  and  crane,  hoist,  and  bogey  hire  were 
similarly  dealt  with. 

31.  With  reference  to  expenditure,  the  appel- 
lants allocated  to  each  parish  such  proportion  of 
the  total  wages  (other  than  labourage),  cost  of 
quay,  and  road  lighting  and  general  management 
expenses  as  the  gross  receipts  in  that  parish  bore 
to  the  gross  receipts  of  the  whole  undertaking. 
The  repairs  of  tenants'  working  plant  were  taken 
in  the  proportion  which  the  tenants'  working  plant 
in  the  particular  parish  bore  to  the  whole  of  such 
plant,  and  similarly  with  the  repairs  to  the 
"  landlord's  capital,"  such  as  brick  buildings, 
wharf  and  quay  walls,  and  other  property  fixed  to 
the  freehold.  The  expenses  of  dredging  (including 
the  working  and  repairs  of  dredgers,  the  said 
fixed  payment  of  700!.  a  year  to  the  Humber  Con- 
seiTancy  Board,  and  the  said  payment  to  the  Hull 
Corporation)  were  taken  in  each  parish  in  propor- 
tion to  the  quantity  of  mud  oredged  in  such 
parish,  but  in  the  case  of  the  Queen's  Dock  40  per 
cent,  of  the  mud  dredged  in  the  whole  dock  was 
taken  for  the  parish  of  Sculcoates  as  being  the 
pi-oportion  of  water  area  of  the  dock  in  that 
parish.  The  cost  of  working  the  hydraulic 
machineiy  at  the  Victoria  Dock  was  apportioned 
between  the  Drypool  and  GraTison  Side  parishes 
in  the  ratio  of  the  gross  receipts,  while  in 
Newington  parish  a  tenth  of  the  whole  cost  of 
working  the  machinery  there  was  allocated  to  the 
parish  as  hereinbefore  stated.  The  cost  of 
laboui-age  was  proximately  the  actual  cost  in  each 
parish. 

32.  As  to  the  items  making  up  the  landlord's 
capital,  a  value  was  put  by  the  appellants  upon 
each  of  the  buildings  and  other  sti-uctures  as  they 
stood  in  each  parish,  except  the  fixed  machineiy 
at  pumping  stations,  which  was  apportioned 
among  the  parishes  in  the  ratio  of  the  gross 
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receipts.  With  reference  to  the  items  makine  up 
the  tenants'  plajit,  certain  things,  such  as  keel 
blocks,  timber  bogeys,  and  movable  cranes,  are 
used  in  particular  pai-ishes  only,  and  were  put  in 
the  accounts  for  those  parishes  respectively.  The 
dredging  plant  was  apportioned  according  to  the 
quantity  of  mud  raised  in  each  parish.  The 
remainder  of  the  tenants'  plant  was  apportioned 
in  the  ratio  of  gross  receipts. 

33.  The  respondents,  on  the  other  hand,  first 
obtained  a  rateable  value  for  the  entire  estate  by 
taking  the  whole  receipts  and  expenditure  from 
the  dock  company's  accounts  for  the  year  1891,  and 
making  the  usual  allowance  for  tenants'  profits  and 
statutable  deductions  by  taking  percentages  upon 
the  estimated  value  of  the  tenants'  plant  and 
landlord's  capital  respectively.  Repairs  were 
allowed  at  the  figures  at  which  they  stood  in  the 
appellants'  books  for  the  year  1891,  less  certain 
items  which  were  considered  to  be  in  fact  re- 
newals. From  the  rateable  value  so  ascertained 
for  the  entire  estate  the  respondents  deducted 
the  rateable  value  of  all  the  warehouses,  dock 
offices,  graving  docks,  sheds,  yards,  and  cattle 
depot  on  the  appellants'  estate  as  being  indirectly 
productive,  taking  the  remainder  as  representing 
the  rateable  value  of  the  docks  only,  and  this 
remainder  they  allocated  to  each  parish  in  pro- 
portion to  the  water  area  of  the  docks  and  basins 
in  that  parish.  The  rateable  value  of  the  whole 
of  the  appellants'  property  in  any  one  parish  was 
made  up  of  the  rateable  value  of  the  dock  therein 
so  obtained,  added  to  the  rateable  value  of  the 
particular  warehouses  or  other  indirectly  produc- 
tive property  actually  in  that  parish. 

34.  The  items  of  receipts  so  included  by  the 
respondents  in  the  account  for  the  entire  estate 
comprised  dock  dues,  labourage,  warehouse  and 
quay  rents,  receipts  from  two  graving  docks, 
lamp  rentals,  receipts  from  Queen's  Dock  Ferry 
(which  crosses  the  Queen's  Dock),  inward  and 
outward  wharfage,  and  receipts  from  the  foreign 
cattle  depot. 

35.  On  and  about  various  parts  of  the  Hull 
Dock  estate  are  a  number  of  railway  and  tramway 
lines,  belonging  wholly  or  jointly  to  the  appellants, 
which  have  been  used  by  the  North-Eastern  Bail- 
way  Company  for  several  years,  and  continue  to 
be  so  used  for  the  passing  of  traffic  between  the 
docks  and  their  railway  system.  The  North- 
Eastern  is  the  only  railway  system  having  access 
to  the  docks.  For  such  uses  the  North-Eastern 
Railway  Company  paid  the  appellants  a  sum  of 
5000J.  a  year  in  each  of  the  five  years  ending 
Dec.  1890.  In  the  year  1891,  although  the  user 
continued  the  same  as  before,  they  only  paid 
a  sum  of  3oOZ.,  which  was  paid  for  the  use  of 
certain  lines  laid  under  special  agreement  wholly 
in  the  parish  of  Grarrison  Side,  and  which  sum  of 
3602.  has  been  included  in  the  appellants'  receipts 
for  arriving  at  the  rateable  value  of  the  appel- 
lants' property  in  that  parish.  In  the  Parlia- 
mentary session  of  1892,  and  again  in  1893,  a  Bill 
was  introduced  by  the  North-Eafitem  Railway 
Company  for  the  purchase  of  the  whole  under- 
taking of  the  appellants,  the  object  of  the  Bill 
being  to  amalgamate  the  dock  estate  with  that 
of  the  North-Eastern  Railway  Company. 

36.  It  was  contended  on  behalf  of  the  respon- 
dents that  the  method  which  they  had  adopted  of 
finding  a  rateable  value  of  the  dock  portion  of 
the  appellants'  undertaking,  and  apportioning  the 


same  according  to  the  water  area  of  the  respective 
docks,  was  the  proper  method  of  arriving  at  a 
valuation  of  the  said  dock  property  for  the  pur- 
poses of  the  poor  rate. 

37.  For  the  appellants  it  was  contended  that 
such  rateable  vaiue  ought  not  to  be  apjiortioned 
by  water  area,  but  ought  to  be  ascertained  bj 
attributing  to  each  parish  the  receipts  and  expai- 
diture  in  tiie  way  the  appellants  adopted. 

38.  It  was  fi^ther  contended  for  the  respon- 
dents that  the  rent  which  a  tenant  might  be 
reasonably  expected  to  give  for  the  whole  of  the 
railway  and  tramway  Imes  used  by  the  North- 
Eastern  Railway  Company  in  the  respondent 
parishes  ought  to  be  taken  into  consideration 
in  determining  the  rateable  value  of  the  appel- 
lants' property  therein,  having  regard  to  the 
fact  that  the  said  company  paid  a  rent  for  the 
same  until  the  end  of  the  year  1890,  and  discon- 
tinued such  payment  only  when  introducing  a. 
Bill  for  amalgamation  mto  Parliament;  and 
further,  because  the  appellants  have  to  bear  the 
expense  of  repairing  and  maintaining  the  said 
lines,  which  expense  is  one  of  the  outgoings  in- 
cluded in  the  valuation  of  the  appellants'  property 
for  rating  purposes. 

39.  For  the  appellants  it  was  contended  that 
such  rent  ought  to  be  excluded  from  consideration 
in  determining  such  rateable  value,  save  as  to 
the  3502.  which  the  North-Eastern  Railway  Com- 
pany still  pay,  because  by  the  53rd  section  of 
24  &  25  Yict.  c.  Ixxix.  no  tolls  are  to  be  taken  by 
the  appellants  for  the  use  of  the  said  lines,  and 
because  no  rent  was  in  fact  paid  in  the  year 
immediately  preceding  the  making  of  the  rates 
which  are  the  subject  of  appeal,  or  has  been  paid 
since  Dec.  1890. 

40.  With  reference  to  this  contention  I  find  as 
a  fact  that  the  North-Eastern  Railway  Company 
or  some  other  tenant  could  be  found  who  wonld 
pay  a  rent  for  the  said  lines  beyond  the  said  3501. 
a  year,  if  such  rent  can  be  legally  exacted  by  the 
appellants  in  view  of  the  section  referred  to. 

41.  The  questions  for  the  opinion  of  this  oomt 
are  whether  the  said  respective  contentions  of  the 
appellants  or  of  the  respondents  are  right. 

42.  If  the  court  shall  be  of  opimcm  that  the 
method  adopted  by  the  respon^nts  of  ascer- 
taining the  rateable  value  of  the  appellants'  pro- 
perty in  the  four  respondent  parishes  is  right 
(whether  the  rent  which  a  tenant  would  pay  for 
the  said  railway  and  tram  lines  in  the  respondent 
parishes  ought  to  be  included  or  excluded  for  the 
purpose  of  arriving  at  such  rateable  value),  then 
the  figures  appearing  in  the  valuation  list  for  the 
said  respective  parishes  are  to  stand,  save  that  aft 
to  the  foreign  cattle  dep6t,  in  the  parish  of 
Grarrison  Side,  the  gross  estimated  rental  is  to  be 
6002.  and  the  rateable  value  5002.  instead  d 
10002.  and  8002.  respectively ;  and  in  that  event  I 
further  award  and  direct  that  the  appeUante  ife 
pay  to  the  respondents  their  costs  of  and  inci- 
dental  to  the  said  appeal,  and  of  and  incidental 
to  the  preparation  of  this  my  award,  and  of  the 
said  judge  8  order,  and  of  the  reference  and  award, 
as  well  as  of  and  incidental  to  the  hearing  of  the 
said  evidence  and  the  proceedings  before  me  as 
aforesaid,  and  the  appellants  do  bear  their  ovn 
costs  of  the  same. 

43.  If  the  court  should  be  of  opinion  that  the 
method  adopted  by  the  appellants  of  ascertaining 
the  rateable  value  of  their  said  property  is  iight> 
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amd  that  the  rent  which  a  tenant  woold  pay  for 
-the  said  rail  and  tram  lines  in  the  respondent 
parishes  ouf^ht  not  be  taken  into  consideration  for 
~the  purpose  of  arriving  at  the  said  rateable  value, 
"then  the  figures  in  the  said  valuation  list  as  to 
'Sculcoates  parish  are  to  stand,  bat  the  remaining 
'figures  in  the  said  valuation  list  are  to  be  struck 
ont,  and  the  following  figures  respectively  snb- 
«tittited.  And  in  that  event  I  further  award  and 
•direct  that  the  respondents  do  pay  to  the  appel- 
lants their  costs  of  and  incidental  to  the  said 
appeal,  and  of  and  incidental  to  the  preparation 
■m  this  my  award  and  of  the  said  judge  s  order, 
«nd  of  the  reference  and  award,  as  well  as  of  and 
incidental  to  the  hearing  of  the  said  evidence  and 
-the  proceedings  before  me  as  aforesaid,  and  that 
the  respondents  do  bear  their  own  costs  of  the 
some. 

44.  If  the  court  should  be  of  opinion  that  the 
:method  adopted  by  the  appellants  of  ascertaining 
"the  rateable  value  of  their  said  proi)erty  is  right, 
"bTit  that  the  rent  which  a  tenant  would  pay  for 
the  said  rail  and  tram  lines  in  the  respondent 
parishes  ought  to  be  taken  into  consideration  for 
the  purpose  of  arriving  at  the  said  rateable  value, 
then  the  figures  in  the  said  valuation  list  as  to 
Sculcoates  pariah  are  to  stand,  but  the  remaining 
'figures  in  the  said  valuation  list  are  to  be  struck 
out  and  the  following  figures  respectively  substi- 
tuted. And  in  that  event  I  further  a'wai'd  and 
direct  that  the  respondents  do  pay  to  the  appel- 
lants their  costs  of  and  incidental  to  the  said 
appeal,  and  of  and  incidental  to  the  preparation  of 
this  my  award  and  of  the  said  judge's  order,  and 
of  the  reference  and  award,  as  well  as  of  and  inci- 
dental to  the  hearing  of  the  said  evidence  and  the 
proceedings  before  me  as  aforesaid,  and  that  the 
respondents  do  bear  their  own  costs  of  the  same. 

The  Divisional  Court  (Mathew  and  Collins,  JJ.) 
decided  in  favour  of  the  Hull  Dock  Company,  and 
the  guardians  of  the  Sculcoates  Union  appealed. 

Lawaon  Walton,  Q.O.  and  B.  Cunningham  Glen 
for  the  appellants. 

Bosanquet,  Q.C  and  J,  B.  Marehant  for  the 

'*^°^^*«-  Cur.adv.vnU. 

Lord  HAI.8BTTBT. — I  think  there  can  be  no 
doubt  but  that  the  rate  is  bad.  Bayley,  J.,  in  the 
case  of  Beg.  v.  Kingmnnford  (7  B.  &  C.  236,  242), 
«zplainB  very  clearly  the  principle  upon  which 
rates  should  be  assessed  upon  one  profit-eaiTiing 
undertaking  which  extends  into  different  parishes. 
The  learned  judge  was  there  dealing  'with  a  canal, 
bnt  analogous  considerations  arose  there  as  here. 
'"  I  am  of  opinion,"  said  he,  "  that  the  company 
ought  to  be  rated  in  each  particular  parisn  in 
proportion  to  the  profit  which  they  derive  from 
the  land  there  used  by  them  for  the  pniyoae  of 
the  canal.  If  the  canal  runs  through  six  different 
parishes,  and  there  is  the  same  traffic  through  the 
-whole  line  of  the  canal,  every  part  of  the  canal 
-will  earn  an  equal  proportion  of  the  tolls.  Bnt  it 
may  happen  that  in  that  part  of  the  canal  situate 
in  one  parish  there  may  be  double  or  treble  the 
traffic  which  there  is  in  any  other  of  the  six.  Why 
are  the  other  parishes  to  have  any  part  of  the 
tolls  earned  in  that  painsh  P  The  land  in  those 
parishes  contributes  nothing  towards  earning  the 
sum  derived  in  the  other  parish  from  the  use  of 
the  land  there.  The  true  principle  is  this :  a 
canal  company  is  to  contribute  to  the  relief  of  the 


poor  in  each  parish  through  which  the  canal 
passes  in  proportion  to  the  profit  which  they  de- 
rive from  the  use  of  their  land  in  that  parish.  If 
the  profit  arising  from  a  given  quantity  of  land 
vary  in  different  parishes,  the  rate  must  vary  in 
the  same  proportion."  That  principle,  obviously 
just,  considering  the  parish  as  one  area  of  rate- 
ability,  and  having  to  discharge  its  own  burdens 
and  deriving  its  means  of  discharging  them  from 
its  own  area  of  rateability,  has  been  adopted  and 
followed  ever  since,  and,  even  if  it  were  not  so 
equitable  or  right  as  I  think  it  is,  it  would  be  a 
serious  thing  to  disturb  it  after  nearly  seventy 
years  of  undisturbed  acquiescence  by  all  courts. 
In  saying  that  it  has  be«n  uniformly  followed  I 
do  not  except  the  case  so  much  relied  upon. 
Beg.  T.  HuU  Dock  Company  {ubi  tup.),  inasmuch 
as  the  cardinal  fact  relied  on  in  that  case  was  that 
the  vessels  using  the  whole  or  any  one  dock  paid 
but  one  -toll,  which  made  the  vessel  free  of  all : 
see  the  observations  of  Erie,  J.,  at  p.  338,  and  of 
Lord  Campbell,  at  p.  339,  where  he  says  :  "  If 
the  company  had  docks  in  the  Humber  and 
Tyne,  and  took  one  toU  for  the  use  of  both,  would 
not  each  dock  be  the  meritorious  cause?  "  Apart, 
therefore,  from  the  change  which  has  taken  place 
in  the  construction  of  these  docks,  the  findings  of 
the  special  case  which  were  there  being  discussed 
compelled  the  court  to  treat  the  hypotheses  of  fact 
upon  which  they  were  to  give  judgment  that  it  was 
one  great  dock,  the  "  meritorious  cause  "  of  profit 
being  equally  distributed  over  the  whole,  and,  as 
BlacKbum,  J.  explains  in  Mersey  Docks  v.  Liver- 
pool {ubi  sup.),  the  court  thought  in  deciding  the 
matter  that  the  different  docks  formed  one  indi- 
visible dock,  and  that  there  ivas  no  way  of  apply- 
ing the  parochial  principle  except  by  saying, 
"  Here  is  the  one  entire  rent  which  a  man  'wiU  give 
for  the  whole  dock,  and  each  parish  must  have  a 
portion  of  the  earnings,  according  to  the  acreage 
principle."  The  findmgs  in  the  case  before  us  are 
altogether  different.  The  accounts,  which  appear 
to  have  been  kept  'with  great  care  and  precision, 
show  that  there  is  no  difficulty  in  appropriating 
what  has  been  called  the  meritorious  cause  to  each 
parish,  and  it  is  therefore  quite  clear  that  the  ratio 
decidendi  of  the  case  relied  on  by  the  respondents 
makes  it  an  authority  against  them.  The  rate 
must  therefore  be  amended.  With  respect  to  the 
rail'ways  and  tramways.  The  statements  of  fact  in 
paragraphs  35, 38, 39,  and  40  are  somewhat  obscured 
by  mixing  up  the  facts  themselves  'with  the  con- 
tentions madia  in  respect  of  them ;  bu't,  if  I  rightly 
understand  the  paragraphs  in  question,  they 
amount  to  this :  that  m  and  about  various  parts 
of  the  HuU  Docks  there  are  lines  of  rails  and 
trams  laid  down  on  land  belonging  to  the  dock 
company  and  included  in  their  undertaking;  their 
principal,  if  not  exclusive  use,  was  to  convey 
goods  to  and  from  the  North-Eastern  BaUway 
in  connection  'with  their  trade  as  a  dock  com- 
pany, and  for  the  land  so  used,  enhanced  in 
value  as  it  'was  by  the  use  to  which  it  vras  put 
quite  apart  from  the  arrangement  by  which  the 
North-Eastem  Railway  paid  them  5000Z.  a  year, 
they  were  and  are  clearly  rateable.  It  is  not  here, 
however,  a  question  of  rateability  or  non-rate- 
ability,  but  of  quantum,  and  in  order  to  determine 
that  question,  one  must  look  at  what  ai-e  the 
sources  of  profit  of  which  the  subject  of  rating 
under  dispute  is  susceptible.  By  the  Hull  Dock 
Act  (24  &  25  Yict.  c.  Ixxix.),  it  is  enacted  that  the 
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junctions  between  the  dock  railway  and  the  Hull 
and  Selby  or  Noitli-Eastem    Railway  Bhall  be 
made  under  the  direction,  and  to  the  reasonable 
satisfaction,  of  the  engineer  for  the  time  being  of 
the  North-Eastem  Railway  Company,  and  at  the 
enienae  of  the  company,  and   no   tolls  shall  be 
taken  by  the  company  (i.e.,  the  dock  company) 
for   the  use  of  those  dock   railway?,  or  of  the 
tramways  of  the  company  in  connection  therewith. 
How  the  North-Eastem  Railway  Company  came 
to  pay  5000J.  a  year  with  that  section  before  them 
is  not  explainedf,  but  it  is  enough  for  my  purpose 
to  say  that  no  such  soui-ce  of  profit  is  by  the  law 
open  to  the  dock  company,  and  the  arbitrator  has 
made  his  finding,  that  a  tenant  might  be  found 
willing  to  pay  some  such  sum,  dependent  upon  the 
question   whether  "such  rent"  can  be  legally 
exacted.    It  seems  to  me  that  no  toll  or  rent  in 
lieu  of  toll  can  be  legally  exacted  for  the  use  of 
the  dock  railways  and  the  tramways,  and  that  no 
such  source  of  profit  is  to  be  attributed  to  the 
possession  of    all    the    railways   and    tramways 
belonging  to  the  dock  company.    I    somewhat 
lament  the  loose  mode  in  wmch  the  paragraphs 
are  drawn.    The  phrase  "to  be  taken  into  con- 
sideration" is  misleading.    Of  course  the  rails 
and  trams  are  to  be  taken  into  consideration,  so 
far  as  forming  part  of  the  machinery  by  which  the 
dock  company  carry  on  their  business.   What  was 
probably  meant  was,  whether,  apart  from  their 
functions  in  adding  to  the  value  of  the  dock  as 
a  dock,  some  other  railway  would  give  a  larger 
sum  for  the  privilege  of  access  to  and  user  of  the 
dock  lines  and  tramways   if  no   such   statutory 
provision  had  prohibited  it  as  a  source  of  profit. 
Another  source  of  confusion  has  been  introduced 
by  mixing  up_  "  the  lines  "  laid  in  (Jarrison  Side 
under  a  special  agreement  and  upon  a  bargain 
that  3502.  should  be  annually  paid  for  it,  with  the 
lines  and  trams  to  which    the    Act    applied.    I 
assume,  for  the   purpose  of   what  I  am  saying, 
that  the  Gkurison  Side  lines  are  not  within  the 
prohibition   of  the  statute.    A  particular   con- 
struction under  a   special  bargain  is  made,  and 
no  question  is  raised  in  the   case  that  for  this 
special  construction  any  more  could  properly  be 
assessed  than  the  sum  which  the  doclc  company 
receive  for  it.    Here  again  I  have  to  lament  the 
looseness  of  the  phraseology :  "  The  said  lines," 
"  the  said  rail  and  ti-am  lines,"  mean  alternatively 
the  lines  other  than  those  in  Grarrison  Side  which 
I  have  described  as  a  special  construction,  and  all 
the  lines  and  tramways  including  the  special  con- 
structions.    The  question,  if  I  have  rightly  under- 
stood it,  is  the  same  as  if  it  were  sought  to  charge 
a  railway  with  an  enhanced  value  of  its  line  by 
reason  of  some  other  railways  having  i-unning 
powers  over  it,  though  it  has  no  power  to  charge 
anything  for  such  other  railway,  because  a  tenant 
might  be  found  to  give  a  great  deal  for  such 
running  powers  if  the  statutory  restrictions  were 
removed.    This  is  not,  as  I  have  said,  a  question 
of  rateabilityornon-rateabUity,  but  of  how  much; 
and  I  think  the  observations  of  the  Lord  Chan- 
cellor in  the  case  of  London  County  Council  v. 
Churchwardens  of  We»t  Ham  (ubi  sup.)  exactly 
point  to  the  sort  of  case  with  which  I  am  dealing. 
The  Lord  Chancellor  says :  "  There  is  no  doubt  a 
certain  class  of  cases  in  which  the  amount  of 
profit  which  can  be  earned  by  the  occupation  of  a 
hereditament  is  very  material  in  ascertaining  the 
sum  at  which  it  should  be  assessed.    In  the  case  of  1 


gasworks,  waterworks,  and  other  indostrial  onder- 
taldngs,  where  a  hereditament  is  enhanced  in  value 
by  ite  connection  with  a  profit-bearing  undertak- 
ing, the  profits  earned  and  the  share  of  those 
grofits  attributable  to  any  particular  hereditament 
ave  to  be  taken  into  account,  and  in  such  cases 
as  these  any  restrictions  which  the  law  has  imposed 
upon  the  profit-earning  capacity  of  the  undertak- 
ing must  of  course  Be  considered."    What  his 
Lordship  was  then   considering    was    the  limit 
placed  by  the  Legislature  on  price  or  profit  in 
respect  of  the  undertakings  to  which  the  Legisla. 
tnre  has  granted  certain  privileges  ;  but  it  seem*. 
to  me  that  the  observations  are  strictly  applicable 
both  in  their  principle  and  within  the  language  in. 
which  the  principle  is  expressed.    To  put  it  in 
plain  terms,  the  Legislature  has  prohibited  letting 
these  railways  and  trams  for  profit,  and  though 
this  does  not  shield  the  dock  bom  rateability,  it 
does  not  justify  taking  into  account  as  one  source 
of  profit  that  which  the  Legislature  has  said  shall 
not    be    a    source  of  profit.    I  am  therefore  of 
opinion  that  no  additional  value  should  be  attri- 
buted to  these  rails  and  lines  in  respect  of  a 
hypothetical  tenant  hiring  them. 

LoPEB,  L.J. — The  main  question  in  this  case  is, 
how  the  docks  are  to  be  assessed  to  the  poor  rate. 
Are  they  to  be  assessed  on  what  is  called  the  water 
area  principle,  or  on  the  parochial  principle  ?  There 
is  a  minor  question  with  regard  to  the  rating  of 
the  railways  and  the  trams  which  feed  the  docks. 
I  am  of  opinion  that  the  docks  must  be  rated  on 
the  parochial  system.    The  defendante  rely  upon, 
what  is  called  the  old  Hull  Docks  case  [IS  Q.  B. 
325).    In  that  case  it  was  held  that  the  poor  rata 
upon  so  much  of  the  docks  as  are  in  any  parish 
must  be  assessed,  not  according  to  the  actual 
receipts  in  that  parish,  but  to  the  proj^rtion  which 
the  area  of  the  docks  within  the  parish  bore  to 
the  entire  area  of  the  docks  ;  for  that  in  such  a 
case  an  assessment  on  the  acreage  principle  was. 
unavoidable,  though  an  assessment  on  the  basis 
of  earnings  within  the  parish  is  preferable  when 
the  nature  of  the  case  permits  it.    In  the  Mertef 
Docks  and  Harbour  hoard  v.  Overseers  of  Lirer- 
pool  {ubi  sup.)  the  principle  of  the  decision  in  the 
old  Hull  Docks  case  was  explained,  and  it  was 
held  that,  in  rating  to  the  poor  rate  the  docks  on 
the  Liverpool  side,  they  were  not  to  be  treated  as 
one  svstem  of  docks  with  those  on  the  Birkenhead 
side,  but  the  earnings  and  outgoings  of  each  set 
of  docks  must  be  kept  distinct,  and  the  Liverpool 
docks  rated  according  to  the  net  earnings  on  that 
side.    Blackburn,  J.  says,  at  p.  651 :  "  Wliat  th» 
court,  in  deciding    the    old    Hull    Dock*   case, 
thought  was,  that  the  Victoria  Dock  and  the  other 
docks  formed  one  indivisible  dock,  and  as  theie 
was  one  payment  made  for  entering  into  this  one 
dock,  although  there  were  in  fact  several  docks 
leading  into  each  other,  yet  there  was  no  way  of 
applying  the  parochial  system  except  by  saying. 
Here  is  the  entire  rent  which  a  man  will  give  for 
the  whole  dock,  and  each   parish  must  have  a 
portion  of  the  earnings  according  to  the  acreage 
principle.    But  we  must   follow    the   parochial 
system  wherever  it  is  possible."    Whether  the 
facte  in  the  old  Htdl  Docks  case  justified  the  con- 
clusion that  the  several  docks  were  one  indivisiUe 
dock  is  a  question  with  which  I  am  not  conoenied. 
It  is  clear   that  such  was   the  principle  of  the 
decision,  the  court  thinking  it  impossible  in  that 
case  to  apportion  to  each  pariui  tiie  earnings 
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aocndng  in  such  parish.  The  court,  however, 
expressed  a  nnaniinouB  opinion  that  the  acreage 
principle  was  only  to  be  applied  where  the  paro- 
chial principle  was  inapplicaole,  and  they  applied 
the  latter  principle  in  the  case  then  bef  oie  tnem. 
The  assessment  dt  water  area  which  the  asaess- 
ment  committee  have  adopted  in  this  case  would 
he  likely  to  produce  great  injustice.  A  parish 
might  hare  a  large  water  area  with  little  profits ; 
another  parish  a  small  water  area  with  great  profits. 
It  would  be  highly  inequitable  that,  in  the  parish 
where  little  profits  were  made,  higher  rates  should 
be  levied  than  in  the  parish  where  large  profits 
were  realised ;  bnt  this  wonld  follow  in  many  cases 
if  the  acreage  principle  were  adopted.  If  the  acreage 
principle  were  adopted  in  the  case,  a  difficulty 
would  arise  with  regard  to  the  wharfage  dues, 
which  are  pavable  not  in  respect  of  the  water,  but 
in  respect  of  the  lands  by  the  side  of  the  docks, 
and  I  am  at  a  loss  to  see  how  these  could  be  ap- 
portioned according  to  the  water  area  between 
several  parishes.  The  docks  with  which  we 
have  to  deal  in  this  case  caimot  be  said  to 
be  one  indivisible  dock.  There  are  separate 
and  distinct  docks,  which  did  not  exist  at 
the  time  of  the  decision  in  the  old  Hull  Docks 
case.  Modem  experience,  too,  has  made  it  plain 
that  the  principle  of  local  assessment  is  not  im- 
practicable in  cases  like  that  now  before  us. 
This  case,  in  my  judgment,  is  eovemed  by  the 
later  cases  of  The  Mersey  Docks  and  Harbour 
Board  v.  The  Overseers  of  Liverpool  {ubi  sup.) 
and  The  Mersey  Docks  and  Harbour  Board  v. 
Overseers  of  Birkenhead  {ubi  sup.),  and  for  the 
reasons  which  I  have  given  is  distinguishable 
from  the  old  HuU  Docks  case.    That|the  parochial 

Srinciple  is  the  right  one  to  adopt  I  entertain  no 
onbt.  With  regard  to  the  rating  of  the  railway 
and  tramway  lines  used  by  the  iN'orth-Eastem 
Railway  Company,  it  is  contended  by  the  respon- 
dents that  the  rent  which  a  tenant  might  be 
reasonably  expected  to  give  for  the  whole  of  the 
railway  and  tramway  hnes  ought  to  be  taken 
into  consideration  in  determining  the  rateable 
value  of  the  appellants'  property ;  it  was  con- 
tended, on  ^e  o&er  hand,  by  the  appellants  that 
snch  rent  ought  to  be  excluded  from  consideration 
in  determining  such  rateable  value,  save  as  to  the 
350Z.  which  the  Xorth-Eastem  Railway  still  pay, 
because,  by  the  53rd  section  of  the  24  &  25  V  ict. 
c.  Ixxix.,  no  tolls  are  to  be  taken  by  the  appel- 
lants for  the  use  of  the  said  lines,  and  because  no 
rent  was  in  fact  paid  in  the  year  immediately 
preceding  the  making  of  the  rates  which  are  the 
Bubject  of  appeal,  or  has  been  paid  since  Deo. 
1890.  Previously  to  Dec.  1890  the  North-Eastem 
BaUway  Company  had  paid  the  sum  of  50002. 
a  year  in  each  of  the  five  years  ending  Dec.  1890. 
In  the  year  1891,  although  the  user  continued  the 
same  as  before,  they  only  paid  a  sum  of  350Z., 
which  was  paid  under  Bpecial  agreement  for  the 
use  of  certain  lines  wholly  in  the  parish  of 
Garrison  Side,  and  which  sum  of  350{.  has  been 
included  in  the  appellants'  receipts  for  arriving  at 
the  rateable  value  of  the  appellants'  property  in 
that  pariah.  With  reference  to  this  contention  it 
is  found  in  the  special  case  as  a  fact  that  the 
North-Eastem  Railway  Company,  or  some  other 
tenant,  could  be  found  who  would  pay  a  rent  for 
the  said  lines  beyond  the  said  3502.  a  year  if  such 
rent  can  be  legally  exacted  by  the  appellants  in 
view  of  the  section  above  referred  to.    The  ques- 


tion is,  whether  the  rent  which  a  tenant  would 
pay  for  the  said  railway  and  tram  lines  ought  to  be 
included  or  excluded  for  the  purpose  of  arriving  at 
the  rateable  value.  Previouslr  to  the  i-ecent  case  in 
the  House  of  Lords  of  London  County  Council  v. 
Churchwardens  of  West  Ham  {ubi  sup.)  and 
London  County  Council  v.  Churchwardens  of 
Erith  (1893)  App.  Cas.  562)  I  should  have  thought 
the  contention  of  the  appellants  maintainable, 
because  they  are  precluded  from  taking  any  tolls 
for  the  use  of  the  said  lines  by  the  53rd  section 
of  24  &  25  Yict.  c.  Ixxix.,  and  there  could  therefore 
be  no  beneficial  occupation  in  the  sense  of  deriving 
any  profit ;  but  the  last-named  cases  have  worked 
a  revolution  in  the  law  of  rating.  It  has  been 
held  that  the  true  test  of  beneficial  occupation  is 
not  whether  a  profit  can  be  made,  but  whether 
the  occupation  is  of  value,  and  that  the  owner  is 
to  be  regarded  as  one  of  the  possible  tenants  in 
considering  what  rent  may  be  reasonably  ex- 
pected, whethei-  he  has  power  to  let  the  premises 
or  not.  Lord  Herachell  says,  at  p.  596  :  "  If  the 
hypothesis  be  admissible  that  the  owner  might 
himself  be  amongst  the  possible  tenants,  although 
as  a  matter  of  fact  it  could  not  be  so,  it  seems  to 
me  no  more  violent  hypothesis  to  conceive  him  as 
amongst  the  possible  tenants,  even  although  he 
may  be  subject  to  certain  legal  restrictions  which 
would  prevent  his  becoming  so."  The  arbiti-ator 
has  found  as  a  fact  that  the  North-Eastem 
Railway  Company,  or  some  other  tenant,  could 
be  found  who  would  pay  a  rent  for  the  said  lines 
beyond  the  said  3502.  a  year  if  the  appellants 
could  let  the  said  lines.  It  seems  to  me  in  these 
ciitsumstances  impossible  to  say  that  the  occupa- 
tion of  the  said  lines  by  the  appellants  is  not  of 
value,  nor  can  it  be  said  that  their  incapacity  to 
take  tolls  exonerates  them  from  liability  to  be 
assessed  as  the  hypothetical  tenant  of  the  lines. 
It  was  contended  that  the  dock  company  was 
indirectly  rated  in  respect  of  these  lines  by  the 
increased  receipts  arising  from  the  trafSc  brought 
by  these  lines ;  but  I  understand  the  arbitrator 
to  have  found  that  a  rent  beyond  the  3502.  could 
be  obtained  in  addition  to  all  the  profits  obtained 
by  the  dock  company  by  means  of  the  said  lines, 
and  I  understand  that  the  50002.  a  year  foionerly 
paid  by  the  company  was  beyond  and  independent 
of  sucn  profits.  I  am  of  opinion  that  uie  rent 
which  a  tenant  might  be  reasonably  exx>ected  to 
fpve  for  the  whole  of  the  railway  and  tramway 
Imes  used  by  the  North-Eastem  Railway  Com- 
pany in  the  respondent  parishes  ought  to  be 
taken  into  consideration  in  determining  the 
rateable  value  of  the  appellants'  property. 

Kay,  L.J. — The  first  question  raised  by  the 
special  case  submitted  by  the  arbitrator  is  as  to 
the  principle  on  which  the  Hull  Docks  should  be 
assessed  for  the  poor  rate.  The  assessment  com- 
mittee, who  appear  in  the  name  of  the  guardians, 
have  found  a  rateable  value  of  the  dock  portion  of 
the  company's  undertaking  and  have  apportioned 
the  same  among  the  various  parishes  In  which  the 
several  docks  are  situated  according  to  the  wat6r 
area  of  the  docks  in  each  of  such  parishes.  The 
dock  company  contend  that  "  such  rateable  value 
ought  not  to  be  apportioned  by  water  area,  but 
ought  to  be  ascertained  by  attributing  to  each 
parish  the  receipts  and  expenditure"  in  each, 
apportioning  among  them  certain  matters  which 
are  common  to  several  parishes.  There  is  a  sub- 
sidiary question  as  to  the  rating  of  the  railways 
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oommimicating  with  the  docks,  which  I  will  deal 
with  later.  The  syatem  of  assessment  advocated 
hy  the  dock  company  is  what  may  be  called  shortly 
the  parochial  system ;  that  is,  making  a  separate 
valuation  of  the  property  in  each  parish  so  far  as 
possible.  Where  a  large  undertaking  like  a  rail- 
way or  a  system  of  docks  extends  into  several 
parishes  there  are  i-eceipts  and  expenses  which  are 
common  to  the  whole  imdertaking,  like,  for 
instance,  the  terminal  charges  npon  a  railway, 
and  these  must  be  apportioned  whatever  principle 
of  rating  is  adopted.  But  the  tendency  of  modem 
decisions  has  been  to  adhere  as  closely  as  prac- 
ticable to  the  parochial  system  of  valuation.  The 
Hull  Docks  are  situate  on  the  side  of  the  river 
Humber,  where  it  is  joLaed  by  the  river  Hull; 
some  of  these  docks  communicate  with  one 
another  and  with  the  river  Humber  at  one  end, 
and  with  the  river  Hull  at  the  other  end  of  three 
connected  docks.  There  are  others  which  are 
separate  and  have  no  connection  except  with  the 
river  Humber.  One  of  these  separate  docks,  called 
St.  Andrew's,  is  used  almost  exclusively  for  fishing 
vessels ;  other  docks,  the  Victoria  and  Queen's 
Docks,  are  used  mainly  for  timber.  The  dock  dues 
are  all  collected  at  the  Costom-houae.  The  pay- 
ment of  one  set  of  dock  dues  entitles  a  vessel  to  the 
nse  of  any  of  the  docks.  There  are  hydraulic 
appliances  common  to  several  of  the  docks.  The 
special  case,  in  paragraphs  25  to  32  inclusive, 
states  how  the  dock  company  proposed  to  apply 
the  parochial  system  of  rating  to  those  docks. 
I  do  not  understand  that  any  objection  is  made 
to  the  mode  of  applying  this  principle  if  it  is 
adopted.  The  argument  before  us  has  been  upon 
the  question  whether  this  principle  should  be 
adopted  or  not.  It  is  obvious  that  the  apportion- 
ment by  water  area,  which  the  assessment  com- 
mittee have  approved,  is  a  very  rough 
mode  of  adjustment.  One  parish  may  have 
a  considerable  water  area  of  dock  which  may 
be  comparatively  little  used,  while  another  with  a 
much  smaller  water  area  znay  have  a  larger  and 
more  lucrative  shipping  traffic.  To  value  both 
together  and  then  apportion  the  value  between 
those  two  according  to  the  water  area  in  each 
might  in  such  a  case  impose  the  heavier  rate  upon 
the  parish  which  made  least  profit  from  the  dock 
withm  it.  Again,  there  are  wharfage  dues  pay- 
able in  respect,  not  of  the  water  area,  but  of  the 
wharves  on  the  land  by  the  side  of  the  docks,  and 
on  no  conceivable  principle  can  these  be  appor- 
tioned between  several  parishes  according  to  the 
water  area.  But  it  is  suggested  that  the  assess- 
ment committee  were  bound,  bv  an  authoritative 
decision  of  the  Court  of  Queen  s  Bench,  to  follow 
the  course  of  rating  which  they  have  adopted.  In 
1851  the  docks  which  then  existed  at  Hull  were 
rated  by  valuing  them  all  together  and  then  ap- 
portioning the  rate  among  the  several  parishes  in 
which  they  were  situated,  and  the  Court  of 
Queen's  Bench  in  Beg.  v.  Hull  Dock  Company 
{ubi  tup.),  treating  the  whole  of  the  docks  then 
existing  as  one  connected  system,  approved  the 
principle  of  a  valuation  of  all  of  them  together, 
and  an  apportionment  of  the  total  value  accord- 
ing to  the  water  area  of  dock  in  each  parish. 
Since  that  decision  several  new  docks  have  been 
constructed ;  the  Albert  Dock  in  1869,  the  Sir 
William  Wright  Dock  in  1880,  and  the  St. 
Andrew's  Dock  in  1883.  Of  these  the  Albert  and 
William  Wright  Docks   communicate  with  one 


another,  but  not  with  any  other  dock  except  by 
the  river  Humber ;  the  St.  Andrew's  Dock  com- 
municates with  none  of  the  other  docks  exo^t  by 
way    of  the   river    Humber.    These   alterations 
bring  the  case  into  a  nearer  resemblance  to  the 
later  authorities  of  The  Meney  Doekt  v.  Overteen 
of  Liverpool  (ubi  gup.)  and  The  Mersey  Doek$  v. 
Birkenhead  Overseers  {ubi  sup.),  where  an  attempt 
was  made  to  apply  Beg.  v.  Hull  Dock*  (n&i  sup.) 
to  the  docks  at  Liverpool   and    Birkenhead  on 
opposite  sides  of  and  only  connected  br  the  river 
Mersey,  which  was  more  than  a  mile  wide  between 
the  two.    The  courts  there  applied  the  parochial 
system  of  rating,  and  explained  the  deosion  in 
Beg.  V.  HuU  Docks  [vin  sup.)  by  saying  that  the 
docks  in  that  case  were  treated  as  one  indivisihle 
dock.    If  that  was  the  case  in  1857  it  certainly  is 
not  so  now,  and,  in  my  opinion,  we  are  bound  by 
the  course  of  authority  to  hold  that  in  this  case 
the  parochial  system  of  rating  should  be  applied 
as  far  as  possible.    The  question  as  to  tiie  rail- 
ways raises  a  different  point.    In  paragraph  35  of 
the  case  it  is  stated  that  there  are  a  number  of 
railway   and    tram    lines    belonging  wholly  or 
jointly  to  the  dock  company  and  in  connection 
with  the    North-Eastem  Railway,  which  ia  the 
only  railway  system  having  access  to  the  docks  for 
the  user  of  these  lines.    The  Korth-£astem  Bail- 
way  paid  the  dock  company  50002.  a  year  in  each 
of  the  five  years  ending  Dec.  1890.  Since  then  thef 
have  only  paid  3502.  a  year,  which  sum  has  been 
taken  into  calculation  for  arriving  at  the  rateable 
value  of  the  dock  company's  proparty  in  the  parish 
of  Garrison  Side,  it  being  a  payment  for  the  use  of 
certain  lines  in  the  parish  under  a  special  agree- 
ment.   It  seems  to  be  admitted  that  the  50001.  a 
year  could  not  legally  be  exacted,  and  that  there 
is  no  power  in  the  dock  company  to  recover  any- 
thing from  any  railway  company  for  the  use  of 
these  lines  beyond  the  3502.    The  arbitrator  finds 
(paragraph  40)  that  a  tenant  oould  be  found  who 
wouldpay  arent  for  the  lines  beyond  3502.  ayeex,  if 
the  dock  company  could  let  them.    But  they  have 
no  power  to  let  the  railways,  and  by  sect.  63  of 
24  &  25  Yict.  c.  Ixxix.,  no  tolls  for  the  use  of  these 
lines  can  be  taken  by  the  dock  company.    It  is 
argued,  however,  that  the  effect  of  the  recent 
decision  in  the  House  of  Lords  in  London  Counb/ 
Council  V.  Overseers  of  West  Ham  {ubi  sup.)  is  that 
the  rent    which  would  or  might  be  given  bj  a 
hypothetical  tenant  could  be  taken  into  account, 
altnough  there  can  be  no  tenant  by  reason  of  the 
inability  of  the  owner  to  let.    The  award  given  is, 
that  the  railways  are  a  part  of  the  dock  syston, 
and  bring   to    the  dock  company  indirectly  a 
quantity  of  dock  dues  and  wharfage  which  are 
taken  into  account  in  valuing  the  dock  propertj 
for  rating,  and  thus  the  dock  company  do  pay  for 
the  railways  indirectiy  to  the  full  extent  of  any 
advantage  they  derive  or  can  derive  from  them. 
When  it  is  a  question  whether  any  rate  ca*  none 
should  be  paid,  the  rent  which  would  be  given  by 
a  hypothetical  tenant  may  be  a  proper  criterion. 
But  to  add  such  a  rent  in  this  case,  it  is  argned, 
would  be  to  make    the    dock  company  pay  not 
only  for  the  actual  value  which  the  nulways  are 
to  them,  but  for  an  additional  hypothetical  rent 
which  they  cannot  possibly  obtain.      This  would 
be,  it  is  argued,  an  unreasonable  application  of 
the  decision  of  the  House  of  Lords.     The  hypo- 
thetical tenant  referred  to  in  the   Bating  Act 
(6  &  7  Will.  4,  o.  96),  s.  1,  is  the  tenant  of  at  least  (he 
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whole  nndertakiiig  in  the  particular  parish.  Such 
a  tenant  would  include  the  advantage  of  the  rail- 
way connection  iii  the  rent  he  would  give ;  that 
ia,  ne  would  pay  a  larger  rent  by  reason  of  the 
railway  accommodation  which  would  facilitate 
the  traffic  to  and  from  the  dock.  This  possible 
rent,  it  is  said,  ia  really  accounted  for.  But  the 
claim  assumes  an  additional  rent  not  for  the  rail- 
way in  that  particular  parish,  but  for  all  the  dock 
railways,  a  rent  obtainable  from  a  railway  com- 
pany desirous  of  monopolising  the  traffic  to  and 
from  all  the  docks.  This  rent  is  not  obtainable 
under  the  present  state  of  circumstances.  Pos- 
sibly the  North-Eastem  Railway  Company  might 
be  inclined  to  give  it  to  maintain  their  present 
monopoly,  which,  however,  caimot  be  interfered 
with  without  connection  being  made  with  some 
other  line  such  as  the  Hull  and  Bamsley  BAilway, 
which  is  suggested.  The  argument  is,  that 
the  hypothetical  tenant  must  be  for  the 
docks  as  they  are,  that  is,  with  the  rail- 
way communication  as  it  exists,  which  the  dock 
company  are  powerless  to  alter.  On  the  other 
hand,  the  rent  which  the  arbitrator  finds  could  be^ 
obtained  if  the  lines  could  be  let  would  be  an 
addition  to  all  the  profit  obtained  by  the  dock 
company  directly  or  indirectly  for  these  railway 
lines.  For  example,  the  50001.  a  year  which  the 
North-Eastem  Railway  Company  actually  paid 
for  some  years  was  such  an  addition.  The  statute 
6  &  7  Will.  4,  c.  96,  8.  1,  makes  the  rent  that 
might  be  obtained  from  a  tenant  from  year  to 
year  the  criterion  of  value  of  such  property,  and 
the  House  of  Lords  hare  decided  that  it  is  none 
the  less  a  criterion  because  the  company  have  no 

Sower  to  let.  In  short,  tried  by  that  test,  the 
ock  company  are  occupiers  of  railway  and  tram 
lines,  wmch  have  a  value  for  which  at  present 
they  are  not  rated.  I  think  that  this  hypothetical 
rent  ought  to  be  taken  into  consideration,  and 
that  the  rateable  value  of  the  lines  should  be  that 
given  in  clause  44  of  the  special  case. 

Order  varied. 
Solicitors  for  the  appellants,  Chetter,  Mayhew, 
Broome,  and  Griffiths,  for  Thomas  Holden,  Hull. 

Solicitors  for  the  respondents,  J.  W.  Sykes,  tor 
J.  P.  Chatham,  Hull. 


Friday,  May  4. 
(Before  Lord  Eshek,  M.B.,  Smith  and 

Davbt,  L.JJ.) 
Be  Claekj  Ex  parte  Beabdmobb.  (a) 

appeal  in   BANKBITPTCT. 

Bankruptcy  —  Undischarged  bankrupt  —  After- 
acquired  property — Trading  without  knotBledge 
or  consent  of  trustee — Second  hanhruptcy — 
Bights  of  trustee  in  first  bankruptcy — Bank- 
ruptcy Act  1883  (46  &  47  Viet.  e.  62),  ««.  44 
and  54. 

The  debtor  teas  adjudicated  a  bankrupt  in  1884, 
and  did  not  obtain  his  discharge.  Withond  the 
knowledge  or  consent  of  the  trustee  or  creditors 
he  carried  on  business  and  thereby  acquired  pro- 
perty and  incurred  liabilities.  He  executed  an 
assignment  of  all  his  property  to  a  trustee  for 
the  benefit  of  his  creditors,  and  w<M  adjudicated 
a  bankrupt  upon  that  act  of  bankruptcy. 

(a)  Beportcd  by  J.  H.  WILUAKS,  Eaq.,  Builstar^t-Law. 


Held  {reversing  the  decision  of  the  Divisional 
Court),  that  the  trustee  in  the  first  bankruptcy 
was  entitled  to  all  the  property  acquired  by  the 
bankrupt  since  the  first  bankruptcy,  without  any 
obligation  to  satisfy  any  of  the  liabilities 
incurred  by  the  bankrupt  since  the  first  bank- 
ruptcy. 

This  was  on  appeal  by  Beardmore  from  the  deci- 
sion of  the  Divisional  Court  (Williams  and  Wright, 
JJ.),  sitting  in  bankruptcy,  reversing  the  decision 
of  the  judge  of  the  Hanley  County  Court. 

The  debtor  was  adjudicated  a  bankrupt  in  May 
1884.  A  trustee  was  appointed,  who  was  released 
in  1887,  and  thereupon  the  official  receiver  became 
the  trustee.  No  dividend  was  paid  in  the  bank- 
ruptcy, and  the  bankrupt  did  not  obtain  his  dis- 
charge. 

The  debtor,  after  1884,  without  the  knowledge 
or  consent  of  the  trustee  in  bankruptcy  or  of  the 
creditors,  carried  on  business  as  a  bmlding  con- 
tractor, and  acquired  considerable  property. 

In  May  1893  the  debtor  executed  a  deed  of 
assignment  of  all  his  property  for  the  benefit  of 
his  creditors. 

A  bankruptcy  petition  was  presented  against 
him  founded  upon  the  act  of  oankruptcy  com- 
mitted by  the  execution  of  that  deed  of  assign- 
ment; and  in  June  1893  a  receiving  order  was 
made  against  him,  and  he  was  adjudicated  a 
bankrupt.  The  official  receiver  became  the  trustee 
in  that  bankruptcy. 

The  official  receiver  applied  to  the  judge  of  the 
Hanley  County  Court  for  directions  as  to  the  way 
in  which  a  sum  of  over  5002.,  representing  the 
debtor's  assets  at  the  time  of  the  second  adjudica- 
tion, was  to  be  administered. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  62) 
provides: 

Sect.  44.  The  property  of  the  banknipt  divisible 
amongst  hie  creditors,  and  in  this  Act  referred  to  as 
the  property  of  the  bankrupt,  shall  comprise  .  .  . 
all  sDch  property  as  may  belong  to  or  be  vested  in  the 
bankrapt  at  the  commencement  of  the  bankraptcy,  or 
may  bo  acquired  by  or  devolve  on  him  before  his  dis- 


Sect.  54.  Until  a  trustee  is  appointed  the  official 
receiver  shall  be  the  trustee  for  the  purposes  of  this 
Act,  and  immediately  npon  a  debtor  being  adjudged 
banlcmpt  the  property  of  the  bankrupt  shall  vest  in  the 
trustee. 

The  County  Court  judge  directed  the  official 
receiver  to  apply  the  money  first  towards  dis- 
cbar^ng  the  debtor's  liabilities  in  the  first  bank- 
ruptcy, and  then  to  apply  any  surplus  in  dis- 
charf^ng  the  debtor's  liabilities  in  the  second 
bankruptcy. 

A  creditor  in  the  second  bankruptcy  appealed 
against  that  decision,  and  the  Divisional  Court, 
sitting  in  bankruptcy  (Williams  and  Wright,  JJ.), 
reversed  the  decision  of  the  County  Court  judge 
(70  L.  T.  Rep.  N.  S.  284,  sub  nom.  Be  Clark ;  Hx 
parte  Kennedy). 

Beardmore,  a  creditor  in  the  first  bankruptcy, 
appealed. 

Muir  Mackenzie  and  Bingwood  for  the  appel- 
lant.— The  question  is  whether,  when  an  unois- 
cbarged  bankrupt  trades  without  the  knowledge 
or  permission  of  the  trustee,  and  thereby  acquires 
property,  and  then  is  made  a  bankrupt  for  the 
second  time,  such  property  belongs  to  tne  trustee 
in  the  first  bankruptcy  or  to  the  trustee  in  the 
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second  bankruptcy.  By  viitne  of  the  express 
provisions  of  sect.  44  of  the  Bankruptcy  Act  1883, 
all  property  which  the  bankrupt  acquires  before 
he  obtains  his  discharge  vests  in  his  trustee  in 
bankraptcy,  and  cannot,  therefore,  vest  in  the 
trustee  m  a  subsequent  bankruptcy.  The  case  of 
Ex  parte  JWd ;  Be  Cauahey  (34  L.  T.  Rep.  N.  S. 
634 ;  1  Ch.  Div.  521)  is  directly  in  point.  In  that 
case  the  debtor  filed  a  liquidation  petition  under 
the  Bankruptcy  Act  of  1869,  and  the  creditors 
resolved  that  he  should  be  discharged  when  they 
had  ceceived  2«.  in  the  pound.  That  composition 
was  not  paid ;  but  the  debtor,  without  the  know- 
ledge of  the  trustee  or  creditors,  traded  and  ac- 
quired property  and  incurred  debts.  He  after- 
wards filed  a  second  liquidation  petition,  and  the 
Court  of  Appeal  (affirming  the  decision  of  Bacon, 
O.J.),  held  that  the  creditors  under  the  first  liqui- 
dation were  entitled  to  the  after-aoqmred  property 
in  priority  to  the  creditors  in  the  second  liquida- 
tion. There  is  no  difference  between  a  liquidation 
under  the  Act  of  1869  and  a  bankruptey  under  the 
Act  of  1883.  A  second  adjudication  of  bank- 
ruptcy can  be  made  against  an  undischarged 
baiikrupt,  and  if  he  has  acquired  property  by 
trading  while  undischarged  with  the  knowledge 
and  permission  of  the  trustee  in  the  first  bank- 
ruptcy, the  trustee  in  the  second  bankruptoy  takes 
such  property : 

Ex  parte  Watton  ;  Re  Robertt,  12  Ch.  Div.  380. 

The  trustee  in  the  second  bankruptcy  is  not, 
however,  in  the  same  position  as  a  third  person 
who  has  dealt  with  an  undischarged  bankrupt 
hand  fide  and  for  value,  who  acquires  a  good  title 
against  the  trustee  in  the  first  bankruptcy,  as  in 

Itorgan  v.  KnigH,  9  L.  T.  Eep.  N.  S.  803  j  15  C.  B. 

K.  S.  669; 
Cohen  V.  Mitehell,  63  L.  T.  Eep.  N.  S.  206 ;  25 

Q.  B.  Div.  262. 

That  right  is  strictly  limited  to  such  cases  as  come 
within  those  decisions : 

Re  New  Land  Development  A^eociation,  66  L.  T. 
Bep.  N.  S.  404 ;  (1892)  2  Ch.  138. 

In  the  case  of  .Be  Rogers  (8  Morr.  236)  Cave,  J. 
says  :  "  The  case  of  Ccihen  v.  Mitehell  .  .  .  was 
obviously  meant  to  relate  to  cases  in  which  the 
bankrupt  was  carrying  on  a  business  without  any 
interference  by  the  trustee,  and  to  protect  persons 
who  deal  with  him  in  the  ordinary  way  and  give 
him  credit,  and  are  paid  with  money  which  he 
thus  acquu'es  by  carrying  on  that  business."  The 
judgment  of  the  Divisional  Court  in  this  case  is 
based  upon  the  assumption  that  the  trustee  in  the 
second  bankruptey  is  in  the  same  position  as  a 
hond  fide  purchaser  for  valfie ;  but  the  cases  cited 
do  not  justify  that  conclusion,  which  is  contrary 
to  Ex  parte  Ford  (ttW  svp.].  The  case  of  Ex  parte 
Ford  {ubi  eiip.)  was  adopted  and  confirmed  in 
Meggy  v.  Imperial  Discount  Company  (38  L.  T. 
Rep.  N.  S.  309;  3  Q.  B.  Div.  711).  Upon  the 
second  adjudication  the  assignment  by  the  debtor 
for  the  benefit  of  his  creditors  became  absolutely 
null  and  void,  and  the  trustee  in  the  second  bank- 
ruptey could  not  rely  upon  it : 

Doe  d.  Lloyd  v.  Poiogll,  SB.  So  C.  308. 

Edward  Clayton  {Herbert  Reed,  Q.C.  with  him) 
for  the  respondent. —  The  assignment  by  the 
debtor  of  all  his  property  to  a  trustee  for  the 
benefit  of  his  creditors  was  a  dealine  with  the 
trustee  iona  fide  and  for  value  within  the  rule 


laid  down  in  Cohen,  v.  Mitehell  (uM  tup.).    In  con- 
sideration   of    that    assignment    t£e    crediton 
released  the  debtor.    That  assignment,  thraefore, 
was  a  disposition  of  this  after-aoquiied  property 
by  the  bankrupt,  which  destroyed  the  title  of  tlu 
trustee  in  the  first  bankruptey.    Under  the  pro- 
visions of  sect.  44  of  the  Bankruptey  Act  1883 
there  is  a  difference    between    property    which 
belongs  to  the  bankrupt  at  the  commencement  of 
the  bankruptcy  and  property  which  he  aoquiies 
afterwards.     The  latter  kind  of  projjer^  when  it 
is  acquired  veste  in  the  bankrupt,  and  until  the 
trasteia  intervenes  the  bankrupt  can  deal  with  it 
and  dispose  of  it.    The  assignment  was  executed 
before  the  trustee  intervened,  and  disposed  of  the 
property  so  as  to  destroy  the  title  of  the  trustee, 
tJpon  uie  second   banliruptey  that  assignment 
became  void  only  as  against  the  trustee  in  the 
second  bankruptcy,  but  remained  good  as  against 
all  other  persons,  including  the  trustee  in  thefiist 
bankruptcy.     The  case  of  Butterfield  v.  Heath 
(15  Beav.  408)  shows  that  the  trustee  under  s 
creditor's  deed   is    a   purchaser    for    value.    In 
Morgan  v.  Knight  (u&t  tvp.)  the  trustee  in  the 
first  bankruptey  does  not  appear  to  have  had  any 
knowledge  that  the  bankrupt  was  carrying  on  the 
business  which  resulted  in  the  second  bankraptcy, 
and  it  was  held  that  the  second  adjudication  was 
valid,  and  that  the  after-acquired  property  vested 
in  the  trustee  in  the  second  bankruptey.    A  large 
part  of  the  liabilities  in  the  second  Dankmptcy  in 
this  case  was  incurred  to  creditors  who  supplied 
the  goods  and  materials  which  made  the  property 
now  in  question,  and  those  liabilities  ought  to  be 
discharged    out    of    that    property    before   the 
creditors  in  the  first  bankruptey  take  any  part  of 
it.    In  bankruptey  the  rules  are  more  elaJatic,  and 
the  court  will  compel  its  officers  to  do  what  is  just 
and  right : 

Ex  parte  Simmondi;  Re  Carnac,  54  L.  T.  Eep.  U.S. 
439  ;  16  Q.  B.  Div.  308  ; 

Be  Clark,  60  L.  T.  Bep.  N.  S.  335  ;  6  Hon.  42. 

The  court  should  direct  the  trustee  to  pay  the 
liabilities  of  the  business  by  which  this  property 
was  acquired  before  applying  the  property  to  pay- 
ment of  the  liabilities  in  the  first  bankruptcy. 
When  an  undischarged  bankrupt  carries  on 
business  he  acte  as  agent  for  the  trustee,  and  the 
trustee  must  discharge  the  liabilities  of  the  busi- 
ness out  of  the  aesete  of  the  business : 

Serhert  v.  Bayer,  5  Q.  B.  965  ; 

Jameson  v.  Brick  and  Stone  Company,  39  L.  T.  Bqi. 
N.  S.  594;  4  Q.  B.  Div.  208  ; 

Ex  parte  Vaughan;  ReRiddeough,  14  Q.  B.  Div.  25- 

Arthur  RitaseU,  for  the  official  receiver,  did  not 
argue. 

Lord  EsHBB,  M.R. — In  this  case  the  debtor  was 
adjudicated  a  bankrupt  in  1884,  and  the  official 
receiver  subsequently  became  the  trustee  in  bank- 
ruptey. Certain  creditors  in  that  bankruptcy 
now  claim  to  have  certain  property  dealt  wita  M 
assete  in  that  bankruptey.  On  the  other  side  it 
is  said  that,  after  that  adjudication  of  bank- 
ruptey, and  while  the  official  receiver  was  the 
trustee,  the  bankrupt  carried  on  a  business  and 
incurred  debte  and  had  creditors  in  that  businesi, 
and  that  he  then  assigned  all  his  property  to  a 
trustee  for  the  benefit  of  his  creditors.  That 
assignment  was  an  act  of  bankruptey,  and  there- 
upon there  was  a  bankruptey  petition  and  an 
adjudication,  and  the  debtor  was  adjudicated  a 
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bankrupt  for  the  Beco&d  time,  and  the  official 
receiver  became  the  trustee  in  the  second  bank- 
ruptcj  also.  Then  a  dispute  arose  as  to  the  bank- 
ruptcy in  which  the  official  receiver  was  to 
administer  the  property  acquired  bj  the  debtor 
while  he  was  an  undischarged  bankrupt.  The 
Divisional  Court  held  that  the  trostee  in  the 
second  bankruptcy  ought  to  have  the  administra- 
tion of  that  property,  out  declined  to  determine 
the  rights  of  the  ci-editors  in  the  first  bankruptcy. 
The  question  is,  what  are  the  rights  of  the  trustee 
in  the  first  bankruptcy,  which  has  not  come  to  an 
end  because  tiie  debtor  is  an  undischarged  bank- 
rupt. The  rights  of  the  trustee  in  baiikruptcy 
are  determined  by  the  Bankruptcy  Act  1883. 
Sect.  44  of  that  Act  provides  that,  "  the  property 
of  the  bankrupt  divisible  amongst  his  creditors, 
and  in  this  Act  referred  to  as  the  property  of  the 
i>ankrupt,  shall  comprise  ...  all  such  pro- 
perty as  may  belong  to  or  be  vested  in  the  bank- 
rupt at  the  commencement  of  the  bankruptcy,  or 
may  be  acquired  by  or  devolve  on  him  before 
liis  discharge."  That  is  the  property  which  is 
divisible  by  the  trustee  in  bankruptcy.  At  the 
commencement  of  the  bankruptcy  there  may  be 
property  for  which  the  debtor  has  not  paid.  If 
there  is,  the  trustee  takes  that  property  because  it 
belongs  to  the  bankrupt,  but  he  does  not  take 
it  with  the  obligation  to  pay  for  it.  Those  who 
supplied  that  property,  but  were  not  paid  for  it, 
liave  to  prove  in  the  banki-uptcy  and  take  a  divi- 
dend only.  How  does  a  bankrupt  acquire  pro- 
perty after  the  commencement  of  his  bankruptcy  ? 
He  acquires  it  largely  by  buying  it,  and  upon 
credit.  If  the  rights  of  the  trustee  of  the  first 
kind  of  property  are  as  I  have  stated,  it  is  difficult 
to  say  that  he  is  not  to  take  the  after-acquired 
property  in  the  same  way  without  the  obligation 
of  paying  for  it.  If,  therefore,  the  Act  stood  alone 
I  should  say  that  such  property  could  not  be 
dealt  with  in  any  other  way.  The  view  of  the 
Court  of  Appeal  expressed  in  Ex  parte  Ford  {ubi 
«t*p.)  is  the  same,  and  is  based  upon  the  true  con- 
struction of  the  Act.  After  that  case  came  the 
case  of  Cohen-r.  Mitchell  (ubi  tup.).  That  was  not 
a  case  between  two  trustees  in  two  bankruptcies, 
or  between  the  bankrupt  and  the  trust^,  but 
loetween  the  trustee  in  bankruptcy  and  a  person 
■who  had  dealt  with  the  bankrupt  after  his  bank- 
raptcy.  The  court  in  that  case,  being  actuated  by 
a  desire  to  protect  such  persons,  said  that  in  the 
particular  circumstances  the  case  was  not 
■governed  by  the  strict  interpretation  of  the 
bankruptcy  Act,  but  was  taken  out  of  the  opera- 
tion of  sect.  44.  Under  those  circumstances  it  was 
laid  down  that,  "  until  the  trustee  intervenes,  all 
transactions  by  a  bankrupt  after  his  bankruptcy 
with  any  person  dealing  with  him  bond  fide  and 
for  value,  in  respect  of  his  after-acquired  property, 
whether  with  or  without  knowledge  of  the  oank- 
ruptcy,  are  valid  against  the  trustee."    That  was 

foing  a  long  way.  Is  this  case  within  that  rule  F 
cannot  see  how  it  can  be,  and  for  these  reasons. 
The  person  here  did  not  deal  with  the  bankrupt 
for  value  within  the  meaning  of  that  proposition, 
and  this  case,  therefore,  is  governed  by  sect.  44, 
and  is  not  within  the  exception  established  by 
Cohen  v.  Mitchell  (ubi  sup.).  It  is  impossible  to 
suppose  that  the  judges  who  decided  Cohen  v. 
Mitchell  {ubi  tup.)  intended  to  overrule  the  case  of 
Ex  parte  Ford  (ubi  gup.)  which  was  cited  to  them, 
and   they  therefore   must   have   thought    that 


Cohen  T.  Miiehell  (ubi  tup.)  was  a  difCerent  case 
from  Ex  parte  Ford  (ubi  sup.).  There  are  then 
two  classes  of  cases :  one  the  ordinary  case,  as  in 
Ex  parte  Ford  (ubi  sup.)  ;  and  the  other  the 
exceptional  cases,  as  in  Cohen  v.  Mitchell  (ubi 
sup.).  There  is  also  another  exceptional  case, 
where  the  bankrupt  trades  with  the  knowledge 
and  consent  of  the  trustee.  That  is  not  this  case. 
This  case,  therefore,  is  within  the  ordinary  opera- 
tion of  sect.  44,  according  to  the  decision  in  Ex 
parte  Ford  (ubi  «up.),  and  is  not  an  exception 
within  any  role  which  has  yet  been  established. 
It  has  been  suggested  that  a  bankrupt  when  he 
trades  is  trading  as  the  agent  of  the  trustee,  and 
that  the  trustee  must,  if  he  takes  to  the  property, 
take  it  with  all  its  burdens  and  obligations.  For 
myself  I  cannot  see  how,  according  to  the  law  of 
principal  and  agent,  the  bankrupt  can  be  the 
agent  of  the  trustee.  If  that  proposition  is  true, 
then  Exparte  Ford  (ubi  sup.)  was  wrongly  decided. 
I  am  of  opinion,  therefore,  that  this  case  must  be 
decided  in  the  same  way  as  Ex  parte  Ford  (ubi 
sup.),  and  that  we  must  reverse  the  decision  of  the 
Divisional  Court  and  allow  this  appeal. 

Smith,  L.J. — In  this  case  Clark  was  adjudicated 
a  bankrupt  in  1884,  and  the  official  receiver  ulti- 
mately became  the  trustee  in  that  bankruptcy. 
Then  Clark,  without  the  knowledge  or  permission 
of  the  trustee  or  creditors,  traded,  and  in  1893  was 
adjudicated  a  bankrupt  for  the  second  time,  the 
act  of'  bankruptcy  being  an  assignment  of  all  his 
property  to  a  trustee  for  the  benefit  of  his 
creditors  generally.  The  question  which  now 
comes  before  us  for  decision  is,  whether  the 
property  amounting  to  over  5001.,  which  Clark 
acquired  while  so  trading,  is  to  be  administered  in 
the  second  bankruptcy  or  in  the  first  bankruptcy. 
The  judges  in  the  Divisional  Court  held  that  it 
must  be  administered  in  the  second  bankruptcy, 
and  we  have  to  say  whether  that  decision  was 
correct.  By  the  Bankruptcy  Act  1883,  which 
governs  this  case,  it  is  enacted  by  sect.  54,  sub- 
sect.  1,  that  "  until  a  trustee  is  appointed  the 
official  receiver  shall  be  the  trustee  for  the  pur- 
poses of  this  Act,  and  immediately  upon  a  debtor 
being  adjudged  bankrupt  the  property  of  the 
bankrupt  shall  vest  in  the  trustee ; "  and,  by 
sect.  44,  that  "the  property  of  the  bankrupt 
dirisible  amongst  his  creditors,  and  in  this  Act 
refen-ed  to  as  the  property  of  the  bankrupt, 
.  .  .  shall  comprise  ...  all  such  property 
as  may  belong  to  or  be  vested  in  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  before  his  dis- 
charge." Therefore,  as  has  been  pointed  out  by 
the  Master  of  the  Bolls,  it  appear^  from  the  Act, 
that  all  property  belonging  to  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  and  also  all 
property  acquired  by  him  after  the  bankruptcy 
and  before  discharge,  will  be  property  belonging 
to  the  trustee  in  the  first  banlmiptcy,  and  not  to 
the  trustee  in  the  second  bankruptcy.  An  excep- 
tion has  been  grafted  upon  these  sections,  and  a 
distinction  drawn  as  to  property  belonging  to  the 
banki-upt  at  the  commencement  of  the  bankruptcy 
and  property  afterwards  acquired  by  him.  This 
was  laid  down  in  cases  which  held  that,  as  to 
after-acquired  property,  until  the  trustee  inter- 
venes the  bankrupt  can  deal  with  persons  who  deal 
with  him  bond  fide  and  for  valuable  consideration. 
In  Cohen  v.  Mitchell  (ubi  sup.)  it  was  held  that, 
where  an    undischarged   bankrupt   enters   into 
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transaotions  in  respect  of  property  acquired  by 
him  after  the  bankruptcy,  nntil  the  trustee  inter- 
venes all  such  transactions  with  any  person  deal- 
ing with  the  bankrupt  hand  fide  and  for  value, 
whether  with  or  without  knowledge  of  the  bank- 
ruptcy, are  valid  against  the  trustee.  That  was  a 
case  between  the  trustee  and  a  person  who  had  so 
dealt  with  the  bankrupt.  This  dispute  is  between 
the  trustee  in  the  first  bankruptcy  and  the  trustee 
in  the  second  bankruptcy,  and  the  case  of  Ex 
parte  Ford  {ubi  <up-)  has  been  cited  as  an  autho- 
rity in  point.  That  case  was  not  prominently 
brought  to  the  attention  of  the  court  below,  and 
I  think  that  that  fact  accounts  for  their  decision 
being  what  it  was.  I  cannot  distinguish  this  case 
from  Ex  parte  Ford  (ubi  svp.).  That  case,  decided 
by  the  Court  of  Appeal,  seems  to  me  to  be  on  all- 
fours  with  this  case.  There  a  person,  who  was  in 
effect  an  undischai-ged  bankrupt,  traded  without 
the  knowledge  or  consent  of  the  trustee  or  credi- 
tors, and  thereby  acquired  some  property,  and 
was  then  in  effect  made  bankrupt  a  second  time, 
and  the  question  was,  whether  the  trustee  in  the 
first  bankruptcy  or  the  trustee  in  the  second  bank- 
ruptcy was  entitled  to  that  property.  That  is  the 
question  in  this  case.  I  think,  therefore,  that 
Ex  parte  Ford  {ubi  sup.)  is  conclusive  upon  this 
point,  that,  if  the  trustee  in  the  first  baiiruptcy 
has  not  permitted  and  known  of  the  trading  by 
the  bankrupt,  he  is  entitled  to  the  alter- 
acquired  property.  The  case  of  Ex  parte  Ford 
(ubi  sup.)  was  subsequently  dealt  with  in  Meggy 
V.  Imperial  Discount  Company  (ubi  sup.),  where 
Cotton,  L.J.  affirms  the  doctrine  laid  down  in  that 
case,  and  says :  "  The  doctrine,  that  knowledge 
of  the  dealing  by  the  insolvent  with  the  pro- 
perty left  in  his  charge  is  essential  to  deprive 
the  trustee  of  it,  is  adopted  by  Jessel,  M.K.  in 
Ex  parte  Ford  {ubi  sup.)."  There  are  then  two 
cases  in  the  Court  of  Appeal  which  establish  that 
doctrine.  In  my  opinion,  this  case  is  not  distin- 
guishable from,  and  is  governed  by,  Ex  parte 
Ford  (ubi  sup.).  The  Divisional  Court  had  not 
ita  attention  properly  called  to  Ex  parte  Ford  (ubi 
tup.),  and  decided  this  case  upon  the  principle 
laid  down  in  Cohen  v.  Miiehell  (ubi  sup.),  which 
I  have  already  stated,  and  held  that  the  trustee 
in  the  second  bankruptcy  was  a  person  who  had 
dealt  with  the  bankrupt  bond  fide  and  for  valuable 
consideration.  In  Cohen  v.  MiteheU  (vbi  svp.) 
the  court  was  not  deciding  as  to  the  rights  of  the 
trustee  in  the  first  bankruptcy  and  the  trustee  in 
the  second  bankruptcy,  but  as  to  the  rights  of  a 
third  person  who  had  dealt  with  the  bankrapt 
before  the  trustee  intervened.  It  is  then  argued 
that,  as  held  by  Wright,  J.,  because  this  property 
was  assigned  to  a  trustee  for  the  benefit  of  cre- 
ditors, that  assignment  was  within  the  rule  laid 
down  in  Cohen  v.  Mitchell  (ubi  sup.).  I  think 
that  there  is  nothing  in  that  arfpiment.  Then 
a  third  point  was  raised,  that,  if  it  is  held  that 
this  property  belongs  to  the  trustee  in  the  first 
bankruptcv,  the  result  wiU  be  that,  the  subsequent 
creditors  having  really  provided  this  property, 
their  money  will  go  to  the  creditors  in  the  first 
bankruptcy  and  uaey  will  get  nothing  at  all.  It 
is  urged  that  the  trustee  in  the  first  bankruptcy, 
if  he  takes  such  after-acquired  property  of  the 
banki-upt,  must  first  pay  the  debts  of  the  busi- 
ness. The  Master  of  the  Soils  has  pointed  out 
that  such  a  contention  is  not  in  accordance  with 
the  rules  of  bankruptcy.    All  property  belonging 


to  the  bankrupt  at  the  commencement  of  the 
bankruptcy  vests  absolutely  in  the  trustee  without 
any  such  UabiUty  to  pay  d^bts  in  respect  of  the 
property,  and  creditors  must  prove  for  their 
debts.  The  same  rule  most  apply  to  property 
afterwards  acquired  by  the  bankrupt.  I  agree 
that  this  appeal  must  be  allowed. 

Datey,  L.J. — I  am  of  the  same  opinion.  I 
think  that  this  case  is  governed  by  authority,  and 
I  would  add  nothing  if  I  were  not  differing  from 
the  judgment  of  the  Divisional  Court.  We 
must  first  look  at  the  words  of  the  Bankruptcy 
Act  itself.  Sect.  44  of  the  Act  says  that  "  the 
property  of  the  bankrapt  divisible  amongst  his 
creditors,  and  in  this  Act  referred  to  as  the 
property  of  the  bankrupt  .  .  .  shall  comprise 
.  .  .  all  such  property  as  may  belong  to  or  be 
vested  in  the  bankrupt  at  the  commencement  of 
the  bankruptcy,  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge ;  and  sect  54  vests 
that  property  in  the  trustee  in  bankruptcy  for 
the  time  Deing.  Therefore,  all  property  acquired 
by,  or  devolving  upon,  the  bankrupt  before  his 
discharge  rests  in  the  trustee  and  is  divisible 
amongst  the  creditors  who  are  entitled  to  prove 
in  the  bankruptcy.  Upon  the  literal  words  of  the 
statute  there  can  be  no  doubt,  but  we  have  been 
referred  to  cases  in  which  the  question  has  been 
considered  how  far  a  bankrapt  dealing  with  a 
third  person  bond  fide  and  for  value  can  enable 
such  third  person  to  maintain  his  title  against 
the  trustee  in  bankruptcy.  That  was  the  only 
question  in  those  cases.  In  Morgan  v.  Knight 
(sup.)  Erie,  C.J.  says :  "  The  result  of  the  cages 
is,  not  only  that  he  may  acquire  property,  but  that 
he  may  hold  it  against  all  the  world,  except  his 
assignees,  and  may  create  rights  to  hold  it  against 
them,  if  they,  expressly  or  impliedly,  consent  to 
such  property  being  in  his  order  and  disposition 
at  the  time  of  a  subsequent  bankruptcy."  In 
Cohen  V.  Mitchell  (ubi  sup.)  the  rule  is  thus 
stated :  "  Until  the  trustee  mtervenes,  all  transac- 
tions by  a  bankrupt  after  his  bankruptcy  with  any 
person  dealing  with  him  bond  fide  and  for  value  ia 
respect  of  his  after-acquired  property,  whether 
with  or  without  knowledge  of  the  bannxiptcy,  are 
valid  against  the  trustee.  That  lays  down  a  bene- 
ficial and  just  rule  with  respect  to  the  rights  of 
third  persons  who  have  dealt  with  a  bankrupt  bona 
fide  and  for  value.  Nothing  in  those  cases,  how- 
ever, affects  the  question  as  to  the  rights  of  the 
trustee  in  the  fint  bankruptcy,  in  the  circmn- 
stances  of  a  case  like  the  present,  as  against  the 
trustee  in  the  second  bankruptcy.  In  my  opinion, 
the  question  in  the  present  case  is  conclusively 
settled  by  the  decision  in  Ex  parte  Ford  (ubi  titjf-\ 
and  I  agree  that  the  present  case  is  not  distm- 
guishable  from  that  case.  I  do  not  think  that 
Ex  parte  Ford  is  in  any  way  impeached  by  the 
decision  in  Cohen  ▼.  MUcheU  (vhi  sup.),  and 
the  former  decision  was  confirmed  in  Megg}/  v. 
ImpeT-ial  Discount  Company  (ubi  sup.).  Li  the 
court  below,  Williams,  J.  decided  this  case  npm 
the  authority  of  Cohen  v.  MUehell  («&t  sup.),  and 
thought  that  the  role  laid  down  in  that  case  «as 
to  be  extended  to  the  case  of  the  trustee  in  the 
second  bankruptcy.  I  think  that  he  cannot  hare 
adequately  considered  the  case  of  Ex  parte  Fori 
(ubi  sup.).  I  entirely  dissent  from  the  propoeitJon 
that  the  trustee  in  the  second  bankruptcy  is  on 
the  same  footing  as  a  bond  fide  assignee  for  value. 
A  general  assurance  of  property  ia  very  diStaeak 
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from  an  assignment  of  partdcnlar  property,  and  I 
doubt  whether  a  general  assurance  of  property 
can  come  within  the  rule  laid  down  in  Cohen  v. 
Mitchell  (ubi  «up.).  The  broad  and  general  prin- 
^ple  is,  tiiat  the  trustee  in  bankruptcy  takes  all 
property  of  the  bankrupt  with  the  same  title  as 
the  bankrupt,  unless  he  takes  it  by  virtue  of 
special  provisions  of  the  Bankruptcy  Act.  In  the 
Divisional  Court  Wright,  J.  took  another  point. 
He  said  that  there  had  been  an  assignment  by 
Clark  for  the  benefit  of  his  creditors,  and  that 
placed  the  trustee  in  the  first  bankruptcy  in  a 
dilemma.  I  think  that  the  short  answer  to  that 
is,  that  Cohen  v.  Mitchell  (ubi  tup.)  only  decides 
that  a  person  dealing  with  the  bankrupt  bond  fide 
and  for  value  has  a  good  title  ag^ainst  the  trustee 
in  bankruptcy,  and  uiat  rule  is  established  only 
in  favour  of  persons  who  have  so  dealt.  In  this 
case  the  trustee  in  the  second  bankruptcy  is  not 
claiming  under  the  assignment,  and  therefore  the 
question  does  notarise.  As  to  the  last  point  which 
nas  been  urged,  that,  if  this  property  is  taken  away 
from  the  creditors  in  the  second  "bankruptcy,  it 
will  be  taking  away  property  which  has  been 
created  by  means  of  the  liabilities  incurred  to 
euch  creditors  during  the  carrying  on  of  the  busi- 
ness, it  has  been  pointed  out  that  Tindal,  G.J., 
in  Herbert  v.  Bayers  {ubi  sup.)  expresses  the 
opinion  that  an  undischarged  bankrupt  acquires 
property  or  contracts  for  the  benefit  of  his 
trustee  "  in  the  nature  of  an  agent ;"  and  it  is 
argued  that  the  trustee  is  therefore  bound  to 
satisfy  the  liabilities  incurred  by  the  agent  in  such 
case.  That  might  be  reasonable  and  just,  but  the 
answer  is,  that  the  words  of  the  statute  make  this 
property  vest  in  the  trustee  in  the  first  bankruptcy, 
sad  that  the  statute  contains  no  words  showing 
any  intention  either  to  bind  or  to  permit  the 
trustee  to  divert  such  property  from  the  payment 
of  all  the  debts  of  the  bankrupt.  That  argument 
also  cannot  prevail  against  the  decision  in  Eas 
parte  Ford  {vM,  gup.).    I  agree,  therefore,  that  this 


appeal  mnst  sncoeisd. 


Appeal  allowed. 


Solicitors  for  the  appellant,  A.  Oodioin  Ham- 
■mack,  for  Bennett  and  Baddeley,  Hanley. 

Solicitor  for  the  respondent,  Charlet  Bobinaon 
and  Co.,  for  Hooper,  Dudley. 

Solicitor  for  the  Official  Keceiver,  The  Solicitor 
to  the  Board  of  Trade. 


HIGH   COURT   OF  JUSTICE. 

CHAKOEBT  DIVISION. 
Saturday,  May  5. 
(Before  North,  J.) 
Be  Sakdsbs.  (a) 
Practice — Costs — Lands  Clauaes  Consolidation  Act 
(8  Vict.  c.  18),   s.  69 — Investment  of  purchase 
money — Svpplementdl  petition — Improvement — 
SettUd  Land  Act  1882.  (45  ^  46   Vict.  c.  48), 
(.32. 
In  August  1893,  an  order  was  made  on  the  petition 
of  persons  interested  under  a  settlement,  approving 
the  investment  of  certain  moneys  paid  into  Court, 
for  land  compuleorily  taken  by  the  Metropolitan 
Board  of  Works  in  constructing  sewers  necessary 

<a)  B«port«d  b;  J.  B.  Bbooxx,  Eiq.,  BarriBter-»»-I*w. 


for  developing  the    land    taken  as  a  building 
estate.    The  estimated  cost  of  the  proposed  works 
was  39682.      When  specifi^sations  and  detailed 
plant  were  prepared,  it  was  found  necessary  to 
alter  the  line  of  the  proposed  sewer,  and  tenders 
having  been  obtained  for  the  work,  eu  altered,  the 
lowest  tender  was  4S4SI.,  8752.  ahove  the  estimate 
on  which  the  former  order  was  made.    The  peti- 
tioners nou{  presented  a  supplernental  petition, 
asking  that  the  construction  of  the  altered  sewer 
m,ight  be  approved  as  an  investment,  and  the 
moneys  raised  out  of  the  funds  in  court.    No 
objection  was  made  to  the  order,  but  the  London 
County  Council  objected  to  pay  the  costs  of  both 
petitions,  on  th«  ground  that  the  second  petition 
was  only  made  necessary  by  the  blunder  of  the 
petitioners,    and    that    the    investment   of    the 
additional  sum,  required,  being  only  3752.  might 
have  been  obtained  on  summons  under  B.  8.  C. 
Order  LV.,  r.  2  (7). 
Held,  that  as  the  application  was  in  effect  to  vary 
an  order  made  on  petition,  it  could  not  properly 
be  m^ade  by  summons,  and  the  council  must  pay 
the  costs  of  both  petitions. 
The  petitioners  in  this  case  were  persons  interested 
under  the  trusts  of  the  marriage  settlement  and 
the  wiU  of  Arthur  Sanders,  deceased,  in  freehold 
land,  at  Denmark  Hill.     Certain  parts  of  this 
land  had  been  taken  by  the  Metropolitan  Board 
of  "Works,  under  their  Various  Powers  Act  of 
1886,  which  incorporated  the  Lands  Clauses  Acts. 
The  purchase  money  had  been  paid  into  court 
and    invested,    and    was    now    represented    by 
11,2042.  2s.  2c2.  Indian  Three  per  Cent.  Stock. 

In  July  1893  the  petitioners  presented  a  petition, 
stating  that  the  Land  could  be  converted  into 
building  land,  and  that  for  effecting  such  con- 
version it  was  desirable  to  purchase  a  right  of  way 
giving  improved  access  to  the  land,  the  price  of 
which  had  been  agreed  at  5162.  and  certain  costs, 
and  to  construct  a  new  road  with  a  sewer  under 
it,  and  an  extension  sewer  at  an  estimated  cost  ' 
of  39682. ;  and  asking  that  this  purchase  and  in- 
vestment might  be  approved  as  a  proper  invest- 
ment of  the  funds  in  court.  An  order  was  made 
on  the  5th  Aug.  1893,  approving  the  investment, 
and  directing  a  siifficient  sum  not  exceeding  50002. 
to  be  raised  out  of  the  funds  in  court  to  carry  it 
out. 
When  the  plans   and    specifications   for   the 

Sroposed  extension  sewer  were  prepared,  it  was 
iscovered  that  it  could  not  be  laid  on  the  line 
proposed  except  at  so  great  a  depth  as  to  require 
a  second  main  aewer  above  it  for  part  of  the  dis- 
tance to  give  the  necessary  connections,  and  that 
it  would  entail  for  the  sewer  itself  a  greater 
expense  than  had  been  expected.  Another  Ime  was 
therefore  adopted  and  approved  by  the  local 
authorities.  Tenders  for  the  works  on  this  new 
line  were  procured,  but  the  lowest  was  43432.,  or 
3752.  in  excess  of  the  amount  of  the  estimate  on 
which  the  former  order  was  made. 

The  petitioner?  now  presented  a  supplemental 
petition  asking  that  the  construction  of  the  proposed 
substituted  sewer  might  be  authorised  as  a  proper 
investment  of  a  competent  part  of  the  funds  in 
court  in  lieu  of  the  extension  sewer  mentioned  in 
the  former  order,  and  that  a  sum  for  this  purpose 
and  for  the  price  of  the  right  of  way  ipight  be 
raised  out  of  the  funds  in  court,  and  that  the 
London  County  Council  might  be  ordered  to  pay 
the  coste  according  to  the  Act. 
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G'ent,  for  the  petiUoners,  asked  that  the  county 
council  should  pay  the  costs  of  hoth  petitions,  and 
referred  to 

Re  North  Btaffordthire  BaiXtcay  Company ;  Sx  parte 
Vandrey't  Tru»t»,  4  L.  T.  Bep.  N.  8.  735 ;  8  Giff . 
224. 

Ledke  tor  infant  respondents. 

Geare  for  the  London  County  Council. — The 
county  council  ought  only  to  be  ordered  to  pay 
the  costs  of  one  petition.  The  necessity  for  two 
(if  any)  arose  entirely  from  the  mistake  of  the 
applicants,  but  the  second  petition  was  not  in 
fact  necessarr  at  all.  The  applicants  only  wanted 
an  additional  sum  of  3752. ;  the  order  for  the  in- 
vestment of  that  sum  could  have  been  made  by 
summons. 

North,  J. — ^I  think  the  county  council  must 
pay  the  costs  of  both  petitions.  The  plans  for 
the  first  scheme  were  prepared  by  the  petitioners, 
but  they  were  submitted  to  the  local  authorities 
and  approved  by  the  court  in  their  presence.  It 
would  be  unfair  to  make  the  petitioners  bear  the 
whole  cost  of  the  mistake.  Then  as  to  Mr.  G^eare's 
second  point,  I  do  not  think  the  application  could 
have  been  made  by  summons.  It  was  not  merely 
an  application  for  the  investment  of  an  additional 
sum  jn  works  already  approved  by  the  court,  but 
for  the  reversal  of  an  order  which  had  already 
been  made  on  petition,  and  the  substitution  of 
another  order.  I  think,  therefore,  that  the  parties 
were  justified  in  pixxseeding  by  petition.  The 
order  made  approved  the  investment,  and  directed 
a  sum  not  exceeding  54002.  to  be  raised  out  of  the 
fund  in  court  and  applied  as  prayed. 

Solicitors :  WithaU  and  Co. ;  W.  A.  Blamkmd. 


Saturday,  April  14. 

(Before  Stielin a,  J.) 

Be  Kay's  Patent,  (a) 

Practice  —  Patent — Petition  for  revocation  of — 

Service  out  of  jurisdiction. 

A  petition  for  revocation  of  a  patent  was  served  on 
ttoo  of  three  patentees,  the  third  being  abroad. 

The  petition  was  ordered  to  be  put  into  the  witness 
list,  but  not  to  come  on  for  hearing  without  leave, 
unless  the  absent  patentee  appeared  by  counsel  on 
notiee  to  him  of  the  presetUation  of  the  petition, 
following  Be  King  and  Company  Limited  (66 
L.  T.  Bep.  N.S.m;  (1892)  2  Ch.  462. 

This  was  a  petition  presented  by  the  Pharmaceu- 
tical Society  of  Great  Britain,  in  relation  to  the 
sale  of  poisons,  for  revocation  of  a  patent  for  a 
medicinal  compound  granted  to  Thomas  Eay, 
Gleorge  Arthur  Shaw,  and  Kay  Brothers  Limited. 

The  petition  now  coming  on  for  directions,  it 
appeared  that  Thomas  Kay  had  not  been  served 
with  the  petition,  he  being  in  North  Africa,  but  it 
was  stated  that  he  was  expected  to  return  shortly. 

Roger  Wallace,  for  the  petitioners,  suggested 
that  the  petition  should  go  into  the  witness  list, 
and  if  Thomas  Kay  was  not  present  when  it  came 
on  for  hearing  it  should  stand  over  with  liberty  to 
apply.    He  referred  to 

Ba  La  Compagnie  Oinirale  d'Eaug  Mineralea  et 
det  Bains  de  Men  Trade  Mark,  (1891)  3Cb.  451; 
60  L.  J.  728,  Ch. ;  8  B.  P.  C.  446 ; 

(a)  BnpnrMd  by  J.  Sansssboh,  Esq.,  Btrritter-at-Lnv. 


Be  Drummond't  Patent,  6  E.  P.  C.  576 ;  43  Ch. 
Div.  80  ;  59  L.  J.  102,  Ch. 

Lawson  for  Q.  A.  Shaw  and  Kay  Brothen 
Limited. 

Stislino,  J. — ^I  will  allow  the  petition  to  go  into 
the  witness  list,  but  unless  Thomas  Kay  appear* 
by  counsel  on  notice  given  to  him  that  the  petition 
has  been  presented  (rollowing  the  course  adopted 
in  Re  King  and  Company  Limited  {ubi  sup.),  the 
petition  is  not  to  come  on  for  hearing  without  the 
leave  of  the  judge.  Liberty  to  either  party  to 
apply. 

Solicitors  :  Flux,  Thompson,  and  Flux ;  Olaisyer 
and  Porter;  Burton,  Yeates,  Hart,  and  Co. 


Saturday,  April  14. 
(Before  SxiBLiNa  J.) 
Be  Bendeix's  Patent,  (a) 
Patent — BevocaHon — Petition  —  Bevoeaiion  order 
consented  to  on  special  ground — Costs — Paienls, 
Designs,  and   Trade  Marks  Act   1883  i46.f'47 
Viet.  e.  57).  ss.  26,  29  (6). 

On  a  petition  by  the  Pharmaeeutieal  Society.  wUk 
the  leave  of  the  Attorney -Oener at,  for  relocation 
of   a  patent  foi-    a   medieinal    compound   on 
certain  grounds  including   absence   of  noteUy, 
the  respondent  consented  to  an  order  of  revoca- 
tion, out  solely  for  want  of  novelty.  Stirling.  J. 
made  an  order  for  revocation  with  costs  of  the 
petition. 
This  was    a    petition,    by    the    Pharmaceutical 
Society  of  Great  Britain,  for  revocation   of  a 
patent  granted  to  Katy  Bendell  for  a  medicinal 
compound  for  the  cure  of  cholera,  dysentery,  and 
similar  ailments.      The  compound  consisted  of 
sal   volatile,    peppermint,    spirits    of    camphor, 
and  laudanum,  in  equal  proportionE. 

In  consequence  of  the  decision  in  the  case  of 
The  Pharmaceutical  Society  v.  Piper  (68  L.  T. 
Bep.  N.  S.  490 ;  (1893)  1  9.  B.  686),  that  patent 
medicines  were  not  within  31  &  32  "Vict,  c  121, 
providing  for  the  sales  of  poisons,  it  appeared 
that  patents  for  medicines  containing  poisons  had 
been  in  some  instances  applied  for  for  the  purpose, 
as  the  petitioners  believed  of  evading  the  provisions 
of  31  &  32  Vict.  c.  121.  The  petitioners  con- 
sidered  it  to  be  their  duty,  in  such  instances,  to 
take  proceedings  for  revocation  of  the  patent, 
whenever  they  thought  they  could  prove  their 
case.  They  objected  to  the  present  patent  cm 
several  grounds,  including  want  of  novelty. 
The  fiat  of  the  Attorney- General  for  the  presenta- 
tion of  the  petition  had  oeen  obtained. 
Boger  Wallace  for  the  petitioners. 
Wright  Taylor,  for  the  respondent,  denied  that 
his  patent  had  been  obtained  for  the  purpose  of 
evading  the  operation  of  the  law ;  but  consented  to 
revocation  on  the  sole  ground  that  the  invention 
had  not  sufficient  novelty  to  form  a  good  subject- 
matter.  On  the  question  of  costs  ne  contended 
that  the  usual  course  was  for  the  law  officer  to  issne 
his  fiat  upon  notice  to  all  the  parties  conoemed. 
and  had  that  course  been  adopted  here,  the 
respondent  would  at  once  have  consented  to 
revocation.  This  fact,  he  submitted,  should  be 
taken  into  consideration  in  dealing  with  the  costs. 

(a)  Beportad  by  J.  Sasdbuoh,  Ent,  B«RlMtr4t-L»w. 
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WaUaee. — The  law  officer  can  consent  only  to 
the  petition  being  presented.  He  cannot  revoke 
a  patent.  We  need  not  serve  the  other  side 
TUiless  the  law  officer  wishes  them  served. 

Stiklinq,  J.  said  that  he  did  not  see  how 
revocation  could  be  obtained  without  presenting  a 
petition.  If  the  respondent  had  consented  before 
the  law  officer  and  taken  his  patent  off  the  resister, 
that  wotild  not  have  been  revocation.  His  Lord- 
ship, therefore,  without  dealing  with  the  expenses 
incurred  before  the  law  officer,  made  an  order  for 
revocation  of  the  patent  with  the  cost  of  the  peti- 
tion, without  reference  to  a  certificate  under 
sect.  29,  sub-sect.  6,  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883. 

Solicitors  for  the  petitioners.  Flux,  Thomp$on. 
and  Flux. 

Solicitors  for  the  respondent.  Church,  Bendell, 
Todd,  and  Co. 


Be 


AND 


Friday,  April  20. 
(Before  Stibling,  J.) 
Ellbn     Giles    and    the    Fines 
Becoyebibs  Act  1833.  (a) 

Practice — Husband  and  wife — Conveyance  by  wife 
— Application  to  dispense  with  concurrence  of 
husband  —  Jurisdiction  in  Chancery  Division 
— Fines  and  Recoveries  Act  1833  (3  i  4  Will.  4, 
c.  74),  «.  91 ;  Judicature  Act  1873  (36  *  37  Vict. 
e.  66),  M.  16,  34;  Order  in  Council  of  the  l&th 
Bee.  1880. 

Under  the  existing  arrangements  for  the  disiri- 
buticn  of  the  business  of  the  courts,  an  order 
under  sect.  91  of  the  Fines  and  Recoveries  Act 
1833  will  not  be  made  in  the  Chancery  Division 
in  an  ordinary  ease,  thotigh  there  may  be  juris- 
diction in  the  Chancery  Division  to  make  it,  and 
a  judge  of  that  division  might  exercise  such 
juri»dtetion  under  special  circumstances. 

Be  Mat7  Jane  Hart  and  the  Fines  and  Becoveries 
Act  1833  (W.  N.  1882,  p.  36)  not  followed. 

This  was  a  motion  under  sect.  91  of  the  Fines 
and  Recoveries  Act  on  behalf  of  a  married  woman, 
that  she  might  be  at  liberty  to  convey  and  dispose 
of  her  estate  and  interest  which  she  alone  or  her 
hasband  in  her  right  might  have  in  certain 
hereditaments,  to  such  persons  as  she  might  think 
fit  without  the  concurrence  of  her  husband. 

By  sect  91  of  the  Fines  and  Recoveries  Act  it 
was  provided  that,  in  the  cases  there  mentioned, 
the  Court  of  Common  Pleas  at  Westminster 
might,  by  an  order  to  be  made  in  a  summary  way 
iipon  the  application  of  the  wife,  dispense  with 
the  concurrence  of  the  husband  in  any  case  in 
which  his  concurrence  was  required  by  that  Act 
or  otherwise. 

The  jurisdiction  of  the  Court  of  Common  Pleas 
has  now,  by  sect.  16  of  the  Judicature  Act  1873, 
been  transfen-ed  to  the  High  Court  of  Justice. 
Sect.  34  of  the  same  Act  provided  that  all  matters 
which  would  have  been  within  the  exclusive  cogni- 
sance of  the  Court  of  Common  Pleas  at 
Westminster  if  that  Act  had  not  passed  should 
he  assigned  to  the  Common  Pleas  Division  of  the 
High  Court.  By  an  Order  in  Council  of  the 
16th  Dec.  1880  the  Queen's  Bench,  Common 
Pleas,   and  Exchequer    Divisions    of    the    High 
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Court  were  reduced  and  consolidated  into  one 
division,  namely,  the  Queen's  Bench  Division. 

Edward  Ford,  for  the  motion,  referred  to  Be 
Mary  Jane  Hart  and  the  Fines  and  Becoveries 
Act  1833  (W.  N.  1882,  p.  36),  in  which  case  an  order 
was  made  by  Hall,  Y.C.,  similar  to  that  asked  for 
on  the  present  motion. 

Stiblino,  J.  said  that  the  application  should 
have  been  made  in  the  Queen's  Bench  Division. 
The  Court  of  Common  Pleas  had  been  nob 
abolished,  but  merged  in  that  division.  Though 
the  Chancery  Division  might  have  full  power  to 
grant  the  application  and  might  exercise  that 
power  under  certain  circumstances,  yet,  as  arrange- 
ments had  been  made  for  the  distribution  of 
business  between  the  several  divisions  of  the 
High  Court,  his  Lordship  declined  to  make  the 
order  asked  for,  this  not  being  a  case  for  the 
exercise  of  his  jurisdiction.  He  doubted  whether 
in  Re  Mary  Jane  Hart  the  attention  of  Hall,  Y.C. 
had  been  called  to  the  fact  that  the  matter  of  the 
application  was  one  specially  assigned  by  the 
Act  and  the  Order  in  Council  to  the  Queen's 
Bench  Division. 

Solicitors :  Dauheny  and  Mead. 


Wednesday,  May  9. 
(Before  Stiblino,  J.) 

J V.  S No.  1.  (a) 

Partnership — Dissolution  — Insanity — Possibilitif 
of  recovery — Partnership  Act  1890  (53  <fi  54  Vict, 
e.  39),  «.  36  (a)  (/). 
In  an  action  for  dissolution  of  partnership  against 
a  lunatic  not  so  found,  the  court  refused  to  decree 
an  immediate  dissolution,  the  evidence  showing 
that  there  was  a  possibility  of  the  defendants 
ultim,ate    recovery,  but    directed    the    cause    to 
stand  over  till  after  the  Long  Vacation,  in  order 
that  a  better  conclusion  might  then,  be  arrived 
at. 
The  plaintiff  and  the  defendant,  a  lunatic  not 
so  found,  were  partners  in  business. 

The  action  was  for  dissolution  of  the  partnership 
on  the  ground  of  the  permanent  insanity  of  the 
defendant.  The  evidence  of  the  medical  witness 
who  had  had  the  most  experience  of  the  defen- 
dant went  to  show  that  in  the  witness'  opinion 
there  was  a  possibility  of  the  defendant's  re- 
covery. 

Bobertson-Macdonald  and  F.  H.  Willis  for  the 
plaintiff. — We  ask  for  a  dissolution  of  the  partner- 
sbip  under  sect.  35  (a)  of  the  Partnership  Act 
1890,  which  gives  power  of  dissolution  when  a 
partner  is  shown  to  the  satisfaction  of  the  court 
to  be  of  permanently  unsound  mind.  It  is  suffi- 
cient if  we  produce  evidence  that  there  is  no 
reasonable  ground  of  recovery,  and  this  we  have 
shown.  See  the  judgment  of  Lord  Ti-uro,  L.C., 
in  Leaf  v.  Coles;  Be  Coles  (1  De  Q.  M.  &  G.  at 
p.  171).  If  we  fail  under  sect.  35  (a)  then  the 
court  has  jurisdiction  to  decree  a  dissolution  under 
sect.  35  (/),  where  circumstances  have  arisen  which 
in  the  opinion  of  the  coui-t  render  it  just  and 
equitable  that  the  partnership  be  dissolved.  Sub-r 
sect.  (/)  is  commented  on  in  Lindley's  Law  of 
Partnership,  6th  edit.,  pp.  574,  575. 


(a)  Beported  by  J.  SAi(UitBSO.\',  Eaq.,  Barriater-al-Law. 
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Bibton,  for  the  guardian  ad  litem  of  the  defen- 
dant, referred  to 

Waters  T.  Taylor,  2  Y.  &  B.  308 ; 
Bayer  t.  Bennett,  1  Cox,  107,  110 ; 
Kerby  y.  Carr,  3  T.  &  C.  Ezoh.  184, 186; 
Anon.  2  E.  &  J.  441. 

The  efCect  of  those  cases  was  that,  thoneh  before 
the  Act  it  was  apparently  necessary  to  snow  that 
the  lunacy  was  of  a  permanent  charaoter  yet,  the 
question  as  to  what  was  sufficient  eyidence  of 
permanency  turned,  as  far  as  could  be  inferred, 
on  the  absence  of  evidence  that  the  lunatic  would 
recover  within  a  reasonable  time.  According  to 
the  authority  of  the  cases  before  the  Act  it  oould 
not  be  contended  that  a  doctor  must  pledge  his 
oath,  for  though  he  might  be  in  a  position  to  say 
that  a  man  is  an  incurable  idiot,  it  would  be  very 
difficult  to  say  that  a  man  is  an  incurable  lunatic. 
Macdonald  in  reply. 

Stibuho,  J. — ^Lindley,  L.J.  (Law  of  Partner- 
ship, 6th  edit.,  at  p.  5o8),  says:  "Li  order  to 
induce  the  court  to  order  a  mssolution  on  the 
ground  of  insanity  of  one  of  the  partners,  the 
court  must  be  satisfied  by  clear  evidence  that  the 
insanity  exists,  and  is  incurable.  A  temporary 
illness  is  not  sufficient."  I  feel  great  difficulty  at 
the  present  moment  in  saying  that  the  defendant 
is  incurable.  I  very  much  feel  for  the  position  in 
which  the  plaintiff  is  put,  and  also  that  in  which 
the  relatives  of  the  defendant  are.  If  the  law  be 
as  it  is  laid  down  by  the  Act,  permanent  insanity 
must  be  proved,  if  the  interpretation  put  upon  the 
Act  by  the  Lord  Justice  b^rs  that  out.  I  think 
it  would  be  desirable  to  direct  the  cause  to  stand 
over  for  a  time,  until  after  the  Long  Vacation. 
Then  probably  one  can  come  to  a  better  conclu- 
sion. Either  party  to  be  at  libei-ty  to  apply  to 
restore  it  after  the  Long  Yacation. 

Solicitor  for  the  plaintiff,  G.  W.  Inman. 

Solicitors  for  the  guardian  ad  litem  of  the  de- 
fendant, Fieaae  and  8oa. 


Friday,  June  1. 
(Before  Stiblino,  J.) 

J. «.  S No.  2.  (o) 

Partnenhip — Action  for    diisoltUion  —  Interim 
injunction    against   interference    in  butinesi — 
Insanity  of  partner — Junediction. 
The  plaintiff  in  an  action  for  dissohiHon  of  partner- 
ship against  the  defendant,  a  lunatic,  not  so 
found  (which  action  nod  stood  over  that  a  better 
conclusion  as  to  the    defendant's   prospects   of 
recovering  might  be  arrived  at),  moved  to  continue 
till  trial  or  further  order  an  interim  injunction 
restraining  the  defendant  from  dealing  with  the 
partnership  assets,  or  interferring  trith  the  busi- 
ness. 
The  Court,  following  the  dictum  of  Lord  Hatherley, 
L.C.  in  Anon.  (2  K.  &  J.  at  p.  454),  made  the 
order  asked  for. 
The  plaintiff  and  defendant  in  this  action  were 
partners  in  business.    The  action  which  was  for 
dissolution  of   partnership   on    account    of    the 
nnsoundnesB  of  mind  of  the  defendant,  had  come 
on    for    hearing    on    the    9th   May    last,    when 
Stirling,  J.,  not  being  satisfied  on  the  evidence 
that  the  defendant  was  permanently  insane  within 

(a)  Beported  by  J.  Sande&sox,  Esq.,  Bairlster-at-Law. 


the  meaning  of  sect.  35  (a)  of  the  Partnership 
Act  1890,  ordered  the  action  to  stand  over  until 
after  the  Long  Vacation,  that  a  better  oondnsioo 
as  to  the  defendant's  prospecta  of  recovery 
misht  then  be  formed.  Since  the  hearing  tlw 
defendant,  who  waa  under  medical  treatment,  and 
in  the  care  of  an  attendant,  had  contrived  to  go 
to  the  office  of  the  partnership  busineas,  had 
interfered  with  the  business,  and  drawn  a  cheque 
on  the  partnership  banking  account,  which  cheqne 
had  been  honoured  by  the  bank.  The  plaintiff 
thereupon  on  the  28th  May  obtained  an  interim 
injunction  restraining  the  defendant  from  dealing 
with  the  partnership  assets,  from  issuing  bills  or 
notes,  or  drawing  cheques  in  the  name  <rf  the 
firm,  or  from  coming  to  or  remaining  on  the 
business  premises,  or  from  in  any  way  interfering 
with  the  partnership  business.  This  inj  unction 
the  plaintiff  now  moved  to  continne  unol  judg- 
ment in  the  action  or  further  order. 

Oraham  Hastings,  Q.C.  ajiA  Bobertaon-MtiedonaU 
for  the  plaintiff,  citeid  the  dictum  of  Lord  Hathertef, 
L.C,  in  Anon.  (2  E.  &  J.  at  p.  454),  to  the  effect 
that  the  court  in  that  case,  had  it  felt  it  right  to 
come  to  an  immediate  conclusion  upon  the  first 
hearing  of  the  motion,  would  have  concluded  on 
the  evidence  as  then  presented  that  the  defendant 
ought  to  be  resta'ained  from  interfering  in  the 
partnership  affairs.  They  also  referred  to  the 
following  cases : 

Re  B.  (or  Bathe,),  66  L.  T.  Bsp.  N.  S.  38;  (1892) 

1  Ch.  459  ;  61  L.  J.  446,  Ch. ; 
Robinson  v.  Galland,  W.  N.  (1889)  108 ;  5  Times 
L.  Bep.  504. 

Bibton  for  the  guardian  ad  litem  of  the  defen- 
dant.— The  court  cannot  grant  an  injunction 
against  a  person  of  unsound  mind,  for  if  the 
order  is  made  there  is  no  way  of  enforcing  it.  The 
words  of  Lord  Hatherley  in  the  an<mymouB  case 
cited,  merely  amount  to  a  dictum.  The  point  in 
question  here  was  not  argued  or  decided  in  thst 
case.  The  defendant  has  recently  been  placed 
nnder  stricter  control. 

Stibuko,  J.,  in  giving  judgment,  said : — Tbis 
case  is  a  somewhat  remarkable  one.  It  is  u 
action  by  a  partner  against  his  co-partner,  alleging 
that  the  defendant  is  of  unsound  mind,  and. 
further,  that  he  is  permanently  so,  and  claiming 
dissolution  of  the  partnership.  The  action  came 
before  me  for  trial  about  three  weeks  ago,  and  I 
was  then  satisfied  by  the  evidence  that  the  defen- 
dant was  of  unsound  mind,  but,  in  consequence  of 
what  was  stated  by  one  of  the  medical  witnesses, 
I  was  not  satisfied  that  the  defendant  was  per- 
manently insane,  but  thought  there  was  some 
hope  of  his  recovery ;  I  ther^ore  directed  that  the 
case  should  stand  over  until  after  the  Long  Vaca- 
tion. In  the  meantime  the  defendant  has  been 
under  medical  care  and  in  charge  of  a  keeper,  but 
it  appears  that  he  has  attempted  to  assert  his 
rights  as  a  partner  by  drawing  cheques  upon  the 
partnership  Danking  account,  and  by  going  to  the 
Business  premises  and  claiming  to  take  a  part  in 
the  business  in  a  manner  which  is  injurious  to 
the  firm.  It  is  in  evidence  that  the  defendant's 
medical  attendant,  so  recently  as  the  28th  May 
last,  stated  to  the  plaintiff,  in  answer  to  an  inqoin, 
that  in  his  opinion  the  defendant  was  not  in  a  fit 
condition  to  be  about.  I  am  therefore  entitled  to 
infer  that  the  defendant's  condition  has  not  im- 
proved  since  the   hearing  of   the   action,  and 
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aocordinglT  come  to  the  oonoluaion  that  he  is  still 
of  nnsonnd  mind.  The  question  is  whether  under 
such  ciroamstances  the  court  can  grant  an  in- 
junction against  the  defendant.  It  is  not  abso- 
Intely  certain  that  dissolution  will  be  granted ;  it 
therefore  comes  to  this — will  the  court  interfere 
to  restrain  a  partner  from  acting  in  such  a  way  as 
to  injure  the  partnership  business  if  the  defen- 
dant is  of  unsound  mind  P  A  person  of  unsound 
mind  may  be  sued,  and  judgment  can  be  recovered 
and  an  order  made  against  him.  Why,  then, 
during  the  pendency  of  an  action  for  dissolution, 
should  not  an  order  be  made  against  such  a  person 
in  order  to  prevent  him  from  so  acting  as  to  injure 
the  partnership  business  P  An  injunction  may  be 
granted  although  dissolution  is  not  sought;  it 
seems  to  me,  therefore,  that  in  a  case  of  this  kind 
the  court  may  make  an  order  against  the  defen- 
dant. On  general  principles  the  court  ought  to 
interfere.  There  is  very  little  authority,  but  such 
as  there  is  is  deserving  of  the  greatest  respect — 
viz.,  an  expression  of  opinion  by  Lord  Hatherley 
in  favour  of  the  plaintiff's  contention.  It  was 
suggested  that  if  an  injunction  were  granted  the 
court  would  not  be  able  to  enforce  it.  There  may 
be  a  difficulty,  but  it  is  not  necessary  now  to  go 
into  it,  because  there  are  cases  in  which  a  remedy 
has  been  found.  I  am  not  persuaded  that  if  the 
injunction  be  granted  it  will  be  ineffectual.  The 
interim  order  has  apparently  already  led  to  the 
aeefnl  result  that  the  defendant  has  been  placed 
Tinder  better  restraint.  The  injunction  has  been 
properly  granted,  and  will  be  continued  imtil 
judgment  in  the  action  or  further  order. 

Solicitor  for  the  plaintiff,  C  W.  Inman. 

Solicitors  for  the  guardian  ad  litem  of  the 
defendant,  Pie»»e  and  Son. 


Friday,  June  22. 

(Before  Stiblikg,  J.) 

Bolton  «.  Gubbe  and  othebs.  (a) 

Practice  —  Receiver  —  Real  estate  in  Ireland  — 
Discretion  of  English  Court — Supreme  Court  of 
Judieatwre  Act  (Ireland)  1877  (40  <fc  41  Viet, 
c.  57),  ».  75 — Breach  of  truet  instigated  6y 
tenant  for  life — Attignment  of  life  interest — 
Equity  in  remaindermen  to  impound  life 
irUerMt—Tnutee  Act  1893  (56  *  67  Vict.  c.  53), 
«.  45. 

On  an  aj^lieation  for  the  appoinim,ent  of  a 
receiver  of  real  estate  in  Ireland  great  weight 
ought  to  he  given  to  the  provisions  of  the  Legis- 
lature for  dealing  with  such  matters  under  the 
Supreme  Court  of  Judicature  Act  (Ireland) 
1877,  and  sect.  57  thereof. 

But  where  the  applicants  were  willing  that  the 
present  agent  of  the  Irish  estates,  who  had  never 
experienced  any  difficulty  in  collecting  the  rents, 
should  he  appointed  receiver,  the  court  con- 
sidering that  the  difficulties  attending  the 
appointment  of  a  receiver  of  Irish  estates  by  the 
Mmglish  court  were  considerahly  m.odified  6|/ 
that  circumstance,  appointed  him,  receiver. 

The  trustees  of  a  marriage  settlement  dated  the 
25th  July  1877,  at  the  instigation  of  the  husband 
and  wife  sold  certain  rentcharge  stock  repre- 
senting property  settled  hy  the  wife,  and  ad- 
vanced me  proceeds  of  such  sale  to  the  husband 
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upon  the  security  of  an  equitable  m^ortgage  of 
certain  Irish  estates,  subject  to  other  incum- 
brances, and  thereby  committed  a  breach  of 
trust.  The  husband  had  brought  into  settle- 
ment a  sum.  of  5000J.  secured  hy  mortgage  of 
the  said  estates.  By  deed  of  the  l^th  Aug.  1893 
the  husband  for  value  assigned  his  life  interest 
under  the  settlement  in  the  said  mortgage  debt 
to  C.  J.  S.  There  was  a  remainderman  under 
the  settlement  in  existence.  There  was  little 
evidence  as  to  the  circumstances  of  the  assign- 
tnent. 

Meld,  thcd  at  the  date  of  the  assignment  there  was 
an  equity  in  the  remaindermen  against  the 
husband,  which  vested  in  the  trustees  on  payment 
into  court  of  40002.  Rentcharge  Stock.  Apart 
from  fecial  circumstances  which  had  not  been 
shown,  the  a8signm,ent  was  suhject  to  that  equity. 
The  appointment  of  the  receiver  must  therefore 
extend  to  the  interest  of  C.  J.  S.  in  the  assign- 
ment tiU  trial  or  further  order. 

The  doctrine  of  Raby  v.  Ridehalgh  (25  L.  T.  Rep. 
0.  S.  19  ,•  7  Be  0.  M.  &  G.  104)  applied. 

Motion  for  the  appointment  of  a  receiver  of  real 
estate  situate  in  Ireland. 

By  a  settlement  dated  the  25th  July  1877,  and 
made  upon  the  marriage  of  Neptune  W.  Blood 
and  Gonstance  B,.  Blood,  N.  W.  Blood  settled  a 
sum  of  5000!.  secured  by  a  mortgage  of  real  estate 
situate  in  Ireland  belonging  to  nim,  and  Gon- 
stance B.  Blood  settled  a  sum  of  50002.,  beii^  a 
legacy  payable  to  her  under  her  father's  will.  This 
last-mentioned  5000Z.  the  trustees  of  the  settle- 
ment invested  in  the  purchase  of  40002.  Great- 
Western  Railway  5  per  cent.  Renteharge  Stock. 

Under  the  settlement  the  husband  and  wife 
each  took  a  life  interest  in  the  property  respec- 
tively settled  by  them,  and  as  to  the  wife  without 
power  of  anticipation,  with  remainder  to  the  sur- 
vivor, followed  by  trusts  for  the  issue  of  the 
marriage. 

There  was  living  one  child  entitied  in  remainder 
under  the  settlement.  Of  the  trustees  of  the  settle- 
ment, who  were  originally  four  in  number,  on© 
had  died  insolvent,  another  had  also  died,  and  the 
plaintiff  was  his  legal  personal  representative. 
The  other  two  were  surviving. 

At  the  instigation  of  N.  W.  Blood  and  G.  R. 
Blood  the  trustees  of  the  settiement  in  the  year 
1885  sold  the  renteharge  stock,  and  advanced  the 
proceeds  of  such  sale  to  N.  W.  Blood  upon  the 
security  of  an  equitable  mortgage  of  the  above- 
mentioned  Irish  estates.  These  estates  were,  in. 
addition  to  the  aforesaid  mortgages,  subject  to 
various  other  incumbrances. 

The  settiement  contained  no  power  to  invest  on 
equitable  or  second  mortgages. 

By  deed  dated  the  12th  Aug.  1893,  N.  W.  Blood 
assigned  his  life  interest  in  the  mortgage  debt  of 
50002.  subject  to  the  settiement  to  the  defendant 
Gatherine  J.  Studdert  for  15002. 

It  was  alleged  in  the  statement  of  claim  in  the 
action,  but  there  was  no  evidence  to  prove  that  at 
the  date  of  this  assignment  Mrs.  Studdert  had 
notice  of  the  breach  of  trust. 

The  action  was  instituted  by  the  legal  personal 
representative  of  a  deceased  trustee  of  the  settie- 
ment against  the  surviving  trustees  of  the  settle- 
ment, N.  W.  Blood  and  his  wife  C.  R.  Blood,  and 
Gatherine  J.  Studdert,  asking  for  a  declaration 
that  on  bringing  into  court  40002.  Renteharge 
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Stock,  the  plaintiff  and  his  oO'trustAea  were 
«ntitled  to  a  lien  on  the  life  interest  of  N.  W. 
Blood  under  the  settlement  in  priority  to  any 
daim  by  C.  J.  Stxiddert,  and  were  also  entitled 
to  a  lien  upon  the  life  interest  of  the  wife, 
and  a  declaration  that  the  plaintiff  and  the  sur- 
-viving  trustees  were  entitled  to  a  charge  on  the 
mortgage  made  to  them  by  N.  W.  Blood  in  1885 
for  aU  sums  expended  by  them  in  replacing  the 
40002.  Great  Western  Railway  Bentcharge  Stock. 

The  plaintiff  now  asked  for  the  appointment  of 
a  receiver  of  the  Ii-ish  estates.  The  motion 
involved  the  question  whether  a  reoeiver  cotdd  be 
appointed  of  the  interest  of  C.  J.  Staddert. 

The  claim  aa  against  the  defendant  C.  R.  Blood 
-was  not  pressed  on  this  motion. 

Oraham  Hastings,  Q.C.  and  Frank  L.  Wright, 
for  the  plaintiff,  in  support  of  the  motion  for  a 
receiver,  cited 

Doering  v.  Dosring,  42  Ch.  Div.  203 ;  58  L.  J. 
653  Ch. ;  37  "W.  B.  796. 

Cars<m,  Q.O.  and  J.  G.  Butcher  lot  N.  W.  Blood 
and  0.  R.  Blood. — The  court  will  not,  in  the  exer- 
cise of  its  discretion,  appoint  a  receiver  over 
estates  in  Ireland  when,  owing  to  the  state  of  the 
country,  such  an  appointment  would  be  futile : 

Mercantile  Invettment  aiid  Oeneral  Trust  Company 
V.  Bti'er  Plate  Trust  Loan  and  Agency  Company, 
66  L.  T.  Hep.  N.  S.  711;  (1892)  2  Ch.  303;  61 
L.  J.  473,  Ch. 

The  plaintiff  admits  that  he  cannot  ask  the  court 
to  make  an  order  that  the  tenants  should  attorn. 
The  Court  of  Chancery  in  Ireland  never  appoints 
a  receiver  in  such  cases  a«  this.  The  Judicature 
Act  (Ireland)  1877,  s.  75,  provides  for  an  applica- 
tion to  the  land  judges,  and  directs  how  moneys 
are  to  be  dealt  with.  The  Land  Court  has  a 
number  of  officers  all  over  Ireland.  The  district 
receivers  are  under  a  chief  receiver,  who  goes 
round  and  inspects  and  brings  the  matter  before 
the  land  judge  if  he  thinks  fit.  An  order  not 
ordering  the  tenants  to  attorn  to  the  receiver  will 
be  useless.  The  plaintiffs  might  have  had  every 
one  of  these  questions  decided  in  Ireland  and  a 
receiver  appointed.  How  can  this  court  carry  out 
a  sale  P  Eventually,  finding  the  proceedings  too 
expensive,  the  plaintiffs  will  go  to  the  Land  Court, 
and  the  whole  matter  will  nave  to  be  gone  into 
again.  There  may  be  cases  in  which  this  court 
might  exercise  its  jm-isdiction,  e.g.,  where  house 
propei'ty  in  Dublin  is  in  question.  [Stikling, 
J. — ^Is  the  appointment  of  a  receiver  by  the  Land 
Coui-t  a  matter  of  course  ?]  Not  quite  a  matter 
of  course,  but  very  neai-ly  so ;  if  they  cannot  get 
paid  vrithout  appointing  a  receiver,  one  will  be 
appointed.  If  a  tenant  refuses  to  pay  his  rent 
application  will  have  to  be  made  here  on  matters 
wUch  are  not  familiarlv  dealt  with  in  chambers. 
These  matters  would  have  to  be  gone  into,  and 
probably  another  application  would  be  rendered 
necessary. 

Henry  FelloKt,  for  Catherine  J.  Studdert. — The 
proposition  against  mv  client  is  that  a  bond  fide 
purchaser  for  value  should,  on  an  interlocutory 
application,  be  deprived  of  a  substantial  income. 
[Stiblinq,  J. — But  you  have  not  proved  you  are 
a  purchaser  for  value.]  According  to  Raby  v. 
Ridehalgh  (25  L.  T.  Rep.  O.  S.  19 ;  7  De  G.  M.  & 
6. 104)  the  trustees  of  the  marriage  settlement 
making  good  the  breach  of  trust  may  stand  in  the 


place  of  the  beneficiaries  interested  in  remainder. 
j3ut  here  the  case  is  different.  The  trustees  were 
at  the  date  of  assignment  to  my  client  in  default 
They  had,  therefore,  no  eqmty  which  could  give 
them  priority  against  the  assignee,  and  any  after- 
acquired  equity  will  not  assist  them  : 
Stephens  Y.  Venables,  30  Beav.  625 

Doering  v.  Doering  is  entirely  inapplicable  here. 
That  was  a  case  of  a  defaulting  trustee.  He  also 
refen-ed  to  the  Trustee  Act  1893,  s.  45. 

/.  B.  Brooke,  for  the  two  snrriTing  tnutees, 
offered  to  pay  into  court  their  share  of  the  trust 
property. 

Hastings  in  reply. — The  equity  arises  when  a 
beneficiary  puts  part  of  the  trust  fund  into  his 
own  pocket.  The  Trustee  Act  1893  was  not 
intended  to  apply  only  to  a  case  where  he  has  the 
money  himself.  Stephens  v.  Venables  cannot  be 
supported  if  it  conflicts,  as  it  does,  with  a  decision 
of  the  Court  of  Appeal.  [Stislino.  J.  referred 
to  Re  Knapman ;  Knapman  y.  Wreford  (45  L.  T. 
Rep.  N.  S.  102 ;  18  Ch.  Div.  300 ;  50  L.  J.  629 
ChJ  You  cannot  take  any  part  of  the  estate 
until  you  have  made  good  your  obligations.  As 
to  the  appointment  of  the  i-eceiver,  it  merely 
happens  that  in  this  case  one  of  the  subjects  of 
the  trust  is  a  foreign  estate.  There  is  no  sufficient 
reason  why  part  of  the  action  shonld  be  trans- 
ferred to  another  jurisdiction. 

Stiblinq,  J.,  in  delivering  judgment,  stated 
the  facts  of  the  case,  and  proceeded :  I  am  asked 
that  a  receiver  may  be  appointed  of  these  estates 
in  Ireland.  The  renta  are  at  present  received  by 
Mr.  Studdert,  who  is  Mr.  Blood's  agent.  What  is 
desired  by  the  appointment  of  a  receiver  is  to 
intercept  what  remains,  after  keeping  down  prior 
incumbrances,  for  the  benefit  of  the  trustees.  The 
question  is,  whether  the  court,  in  the  exercise  of 
its  discretion,  should  accede  to  that  application. 
I  need  not  say  that  if  the  land  were  in  England  it 
would  be  almost  a  matter  of  course  to  grant  it 
But  as  to  Ireland,  it  has  been  pointed  out  to  me 
that,  by  the  Supreme  Court  of  Judicature  Act 
(Ireland)  1877  the  question  of  the  appointment  of 
receivprs  has  been  specifically  dealt  with.  The 
jurisdiction  has  been  taken  away  from  the  Court 
of  Chancery  in  Ireland  and  vested  in  the  land 
judges.  That  is  a  consideration  of  great  weight 
which  must  be  carefully  regarded  beiore  the  court 
here  makes  any  such  appointment.  But  at  the 
same  time  the  jurisdiction  of  the  court  is  not 
ousted.  What  is  the  state  of  things  according  to 
the  affidavits  before  me?  As  far  as  appears,  Mr. 
Studdert  is  in  receipt  of  the  rents,  which  are 
regularly  paid.  If  there  were  any  difficulty  in 
that  respect  it  mi^ht  be  proper  for  the  court  to 
exercise  its  discretion  and  refuse  the  appointment 
But  the  plaintiff  is  willing  that  Mr.  Studdert 
should  be  appointed.  If  that  is  done  the  objec- 
tions to  the  appointment  ai-e  at  all  events  largely 
modified.  I  do  not  assume  that  difficulties  may 
arise.  Therefore  the  pi-oper  course  is  to  apipoint 
him.  If  difficulties  should  arise,  then  it  will  be 
easy  for  the  court  to  discharge  the  receiver  and 
for  pi-oceedings  to  be  taken  in  Ireland.  Mean- 
while there  is  no  i-eason  why  the  present  state  of 
things  should  not  continue.  Mr.  Studdert  most 
therefore  be  appointed  receiver.  Now,  as  tothe 
other  point,  part  of  the  pi-operty  brought  into 
settlement  consisted  of  SOOO^T  invested  -on  mort- 
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gage  of  Irish  estates.  Mr.  Blood,  the  tenant  for 
me,  was  in  receipt  of  the  interest  until  Ang. 
1893,  when  by  deed  be  assigned  his  interest  to 
Mrs.  Stnddert,  the  wife  of  Mr.  Stnddert.  If  be 
had  not  assigned,  I  conceive  the  trustees  wonid 
have  been  entitled  as  against  him,  as  he  prima 
fade  instigated  this  breach  of  trust,  to  keep  back 
from  him  his  life  interest  until  the  breach  was 
made  good.  The  doctrine  on  which  this  is 
founded  is  laid  down  in  Baby  v.  Bidehalgh 
(26L.  T.  Rep.  O.  S.  19;  7  De  G.  M.  &  G.  104; 
3  W.  B.  344).  It  appears  to  me  that,  according  to 
the  judgment  of  Turner,  L.J.  in  that  case,  the 
trustees  are  entitled  to  stand  in  the  place  of  the 
cestuis  que  truat  in  remainder  for  the  purpose  of 
recovermg  any  benefit  actually  to  be  received 
by  them.  There  is  here  an  infant  who  would 
be  entitled  to  enforce  his  rights,  and  the  ques- 
tion is,  whether  on  the  materials  before  me  I 
ought  to  come  to  the  conclusion  that  this  is  a 
proper  case  for  saying  that  the  trustees  shall  take 
subject  to  that  right.  It  is  said  that  the  trustees 
had  no  right  at  the  date  of  the  assignment.  But 
there  was  a  subsisting  equity  in  the  remainder- 
men to  have  the  income  which  Mr.  Blood  receives 
applied  to  make  good  the  breach  of  trust  com- 
mitted at  his  instigation.  According  to  the 
doctrine  laid  down  by  Turner,  L.J.,  on  payment 
of  the  sum,  the  income  required  to  replace  the 
fund  becomes  vested  in  the  trustees.  It  seems 
to  me,  therefore,  that  Mrs.  Studdert  took  the 
assignment  subject  to  the  right  of  the  remainder- 
men to  have  the  income  impounded,  and  that  she 
must  therefore  also  take  it  subject  to  this  right  in 
the  hands  of  the  trustees  by  reason  of  this  pay- 
ment into  court.  In  these  circumstances  the 
appointment  of  a  receiver  ought  to  extend  to  the 
interest  on  this  mortga^  till  trial  or  further 
order.  The  result  is  that,  first,  the  action  must  be 
'amended  by  making  the  remaindermen  a  party ; 
secondly,  the  trustees  must  bring  the  stock  into 
court  by  a  fixed  day ;  thirdly,  the  trustees  will 
sell  the  security  on  which  the  proceeds  of  the 
stock  were  invested.  The  plaintiff  will  then  be 
entitled  to  his  receiver,  who  will  be  directed  to 
keep  down  the  interest  on  prior  incumbrances. 
The  interest  on  this  mortgage  of  SOOOi.  and  any 
surplus  will  be  paid  into  court,  and  the  interest 
of  Mrs.  Studdert  wiU  be  carried  to  a  separate 
account,  without  prejudice  to  any  question  that 
may  arise. 

Solicitors :  for  the  plaintiff,  Paterson,  Srune, 
Bloxam,  and  Kinder,  for  WiUon,  Wright,  and 
WiUona,  Preston ;  for  Mr.  and  Mrs.  Blood,  Booty 
and  Bayliffe;  for  Mrs.  Studdert,  Latiey  and 
Sart ;  for  the  surviving  trustees,  Hugh  Wharton. 


May  4  and  9. 

(Before  Eekewich,  J.) 

Be  Eaton  ;  Daines  v.  Eaton,  (a) 

Will —  Tenant  for  life —  Bemainderman — Inveet- 
nients — Bi»ky  teeuritiet — Trustees — Duty  of — 
Conversion. 

A  testator  gave  the  residue  of  his  estate  to  his 
executors  upon  trust  to  permit  his  wife  to  receive 
and  take  the  rents,  issues,  profits,  and  annual 
income   thereof  for  her  sole  and  separate  use 

(a)  Beported  by  Fbakcis  E.  Adt,  Esq.,  Barriater-at-Law. 


during  her  life,  and  after  her  death  testator 
declared  that  the  trustees  of  his  will  should  hold 
aU  his  residuary  estate  and  the  investments  or 
income  thereof  in  trust  for  his  nephew  absolutely. 
There  was  no  trust  for  conversion  and  no  invest- 
ment clause.  Part  of  the  estate  consisted  of 
stocks  in  a  gas  company.  The  question  was 
raised  whether  the  gas  stock  should  be  sold,  and 
the  proceeds  invested  in  New  Consols ;  and 
whether  the  testator's  widow  was  entitled  to 
retain  the  whole  of  the  income  of  the  testator's 
estate  which  she  had  actiuiUy  received  and  any 
accruing  ineome  of  the  gas  stock. 
Held,  that  the  tenant  for  life  under  a  will  could  not 
take  in  specie  the  income  of  property  which  was 
of  a  perishable  or  wasting  nature ;  in  order  to 
give  the  wife  the  income  of  the  property  as  it 
stood,  you  m/usi  find  something  equivalent  to  a 
specific  gift ;  there  being  no  specific  gift  here,  the 
rule  in  Meyer  v.  Simonsen  (5  De  0.  &  Sm. 
723)  allied,  and  the  trustees  should  be  required 
not  to  convert  the  stocks,  but  set  a  value  upon 
them,  and  give  the  tenarU  for  life  4  per  cent, 
upon  the  value. 

Bt  his  will,  made  the  8th  Dec.  1886,  John  Eaton, 
after  directing  his  executors  to  pay  his  debts, 
funeral  and  testamentary  expenses,  and  making^ 
certain  bequests,  continued : 

And  aa  to  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects  whatsoever  and  whereaoever,  real  and. 
as  well  as  personal,  I  gfive,  devise,  and  beqneath  tho 
same  unto  my  executors  hereinafter  named,  upon  trust 
to  permit  my  said  wife  to  receive  and  take  the  rente, 
issues,  profits,  and  annual  income  thereof  for  her  sole 
and  separate  use  during  her  life, 

and  after  her  decease,  subject  to  the  payment  of 
certain  legacies  and  an  annuity,  testator  con- 
tinned  : 

I  declare  that  the  trustees  of  this  my  will  shall  holcl 
all  my  residuary  estate,  and  the  investments  or  income' 
thereof,  in  trust  for  my  nephew  the  said  Joseph  Eaton, 
absolutely. 

And  testator  appointed  his  wife  and  his  nephew 
Joseph  Eaton  executors  and  trustees  of  his 
will. 

Testator  died  in  March  1892. 

On  the  29th  Sept.  1892  Emily  Fanny  Eaton, 
widow  of  the  testator,  retired  from  the  trust,  and 
the  plaintiffs,  William  Thomas  Oswald  Daines 
and  John  Williams,  were  appointed  trustees  of  tho' 
will  with  the  said  Joseph  Eaton. 

Joseph  Eaton  died  on  the  9th  March  1893,  and 
this  summons  was  taken  out  by  the  surviving  trus- 
tees of  the  will  to  determine,  among  others,  the 
following  questions :  (3)  Whether  or  not  the  sum» 
of  4260Z.  consolidated  stock  of  the  Brentford  Gas 
Company,  and  600J.  52.  per  cent. preference  stock  of 
the  same  company,  forming  part  of  the  personal 
estate  subject  to  the  trusts  of  such  will,  should  bo 
sold  by  the  plaintiffs  and  the  proceeds  of  such  sale 
invested  in  New  Consols,  and  who  is  entitled  to 
the  custody  of  the  certificates  of  such  stock  ?  (4) 
Whether  or  not  the  defendant  Emily  Fanny 
Eaton  is  entitled  to  retain  the  whole  of  the  income 
of  the  testator's  real  and  personal  estate  which 
she  has  actually  received,  and  any  accruing- 
income  of  the  said  sums  of  stock  in  the  Brent- 
ford Graa  Company. 

Since  the  death  of  the  testator  the  defendant- 
Emily  Fanny  Eaton  had  received  the  full  annual 
income  from  the  testator's  said  estate. 


Digitized  by 


Google 


762— Vol.  LXJC.,  N.  8.] 


THE  LAW  TIMES. 


[Jid7  »,  18M. 


Chan.  Dit.]  Mbux  Bbkwbbt  Co.  v.  City  of  Lordoh  Euectbic  Liohtiko  Co.  [Chan.  Dit. 


T.  L.  Wilkinson  for  the  truBtees. — Among  other 
questions  there  is  the  question  whether  the  gas 
stock  should  be  sold  : 

Bowe-v. Lord  Dartmouth,  7  Ves.  137. 
Then,  whether  the  testator's  widow  is  entitled  to 
retain  the  whole  of  the  income  of  the  estate  which 
she    has    actually  received,    and    any    accruing 
income  of  the  gas  stock. 

T.  Ribton,  for  the  widow,  the  tenant  for  life. — 
I  am  content  that  the  investments  should  remain 
as  they  are. 

E.  Beaumont,  for  the  Qeneral  Reversionary  and 
Investment  Company,  the  mortgagees  of  Joseph 
Eaton,  took  the  same  view. 

Stewart- Smith  for  the  representatives  of  Joseph 
Eaton. — The  gas  stock  is  not  an  investment 
authorised  by  the  will.  The  trustees  should  con- 
vert and  re-inveet  in  investments  authorised  by 
the  Trustee  Acta: 

Piciup  V.  AtMnson,  4  Hare,  624 ; 

Morgan  v.  Morgan,  14  Beav.  72  ; 

Theobald  on  Wills,  3rd  edit.,  190. 

Cur.  adv.  vult. 
Kekewich,  J. — The  question  I  have  to  decide 
is,  whether  the  testator  so  expressed  himself  as  to 
give  the  income  to  his  wife  during  her  life  of  the 
funds  constituting  his  residuary  personal  estatein 
the  state  in  which  those  funds  existed  at  the  time 
of  his  death.  The  words  of  the  will  are:  "  As  to 
all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresover,  real  as  well 
as  personal,  I  give,  devise,  and  bequeath  the  same 
iinto  my  executors  hereinafter  named,  upon  trust 
to  permit  my  said  wife  to  receive  and  take  the 
rents,  issues,  profits,  and  annual  income  thereof 
for  her  sole  and  separate  use  during  her  life ; " 
and  then,  after  her  decease,  the  testator  gives 
legacies  and  gifts  over.  I  suppose,  if  the  reported 
decisions  were  all  out  of  the  way,  no  person 
acquainted  with  the  ordinary  thoughts  oi  man- 
kind would  have  any  doubt  that  the  testator  meant 
his  wife  to  take  the  income  of  the  property  as  he 
left  it,  and  to  enjoy  it  as  he  left  it.  The  other 
way  is  inconsistent  with  the  ordinary  opinion  of 
mankind.  But  the  authorities  go  the  otner  way. 
It  has  long  been  decided  that  the  tenant  for  life 
under  a  will  cannot  take  in  specie  the  income  of 
property  which  is  of  a  wastmg  and  perishable 
nature.  On  the  other  hand,  the  court  has  from 
time  to  time  striven  to  find  expressions  in  the  will 
which  would  enable  the  presumed  intention  of  the 
testator  to  take  effect  notwithstanding  the  exist- 
ing state  of  the  law,  and  the  question  is,  whether 
such  expressions  can  be  found  in  the  present  wUl. 
There  is  no  direction  for  conversion  and  no 
investment  clause,  but  there  follows  a  gift  over : 
'*'  I  declare  that  the  trustees  of  this  my  will  shall 
hold  all  my  residuary  estate  and  the  investments 
or  income  thereof  in  trust  for  my  nephew,  the 
said  Joseph  Eaton,  absolutely."  In  my  opinion 
those  words  do  indicate,  cogently  indicate,  that 
Joseph  Eaton  should  take  the  investments  which 
were  made  at  the  testator's  own  discretion.  It 
goes  to  show  that  the  wife  should  enjoy  the  income 
-during  her  life  of  the  investments  as  they  stand. 
But,  looking  at  the  cases,  the  law  is  settled  that, 
in  order  to  give  the  wife  the  income  of  the  property 
as  it  stands,  you  must  find  something  equivalent 
to  a  specific  gift — to  enjoyment  in  specie.  But  it 
is  impossible  for  me  here  to  say  that  there  is  a 


specific  gift  or  anything  equivalent  to  it.  It  is 
clearly  a  general  residuary  gift,  and  not  snecific. 
The  case  of  M<icdonald  v.  Irvine  (38  L.  T.  Bep. 
N.  S.  166  ;  8  Ch.  Div.  101)  is  very  similar  to  the 
present  case ;  there  Bag^;allay,  L.J.  differed,  but 
his  judgment,  though  instructive  and  interesting, 
does  not  overrule  the  other  Lords  Justices.  That 
case  has  been  followed  in  many  other  instances. 
Therefore  this  lady  cannot  take  the  income  in 
specie  of  this  class  of  property  of  a  wasting  and 
perishable  nature.  The  property  in  question  con- 
sists of  gas  stocks,  a  good  class  of  security,  but 
possibly  risky.  The  case  comes  precisely  within 
Meyer  v.  Simonaen  (5  De  G.  &  Sm.  723),  an  autho- 
rity always  cited,  where  the  gift  was  of  testators 
real  and  personal  estate  to  trustees  upon  trust  to 
pay  or  permit  his  widow  to  receive  the  income  and 
profits,  and  after  her  death  he  gave  the  capital 
over.  In  that  case  the  rule  was  held  to  apply  in 
this  way :  the  ti-nstees  were  not  bound  to  convert 
the  stocks  but  to  set  a  value  on  them,  and  to  give 
the  tenant  for  life  4  per  cent,  upon  the  value,  and 
to  invest  the  residue  of  the  sui-plus  income,  paying 
the  income  of  these  investments  to  the  tenant  for 
life,  and  appropriating  the  corpus  to  the  remain- 
derman. The  same  rule  must  be  applied  in  this 
case. 

Solicitors :  Atkinson  and  Dresser ;  Wooibridge 
aniSons;  ShouhridgesaidMay  ;  Nash,  Field,  ani 
Co. 


Apra  12, 17, 18,  and  19. 
(Before  Kskkwich,  J.) 

Mbitx  Bbewbbt  Gohfant  Likited  v.  Cm 
oy  London  Elbctbic  Liqhtino  Company 
Limited  ;  Shelfeb  v.  The  Samb.  (a) 

Nuisance — Electric  lightina — Freeholder — Leax- 
holder — Noise  and  vibratxon — Structwrid  damage 
— Injunction  —  Damages — Quia  timet  aotion  — 
City  of  London  Electric  Lighting  (Brush)  Order 
1890,  «.  82 — Electric  Lighting  Orders  Confirma- 
tion (No.  15)  Act  1890  (53  *  54  Viet.  e.  ccwscue.). 
8.  84— Electric  Lighting  Act  1882  (45  <l^  46  Viet. 
e.  56)—Electric  Lighting  Act  1888  (51  <t  52  Firf. 
c.  12). 

Two  actions  were  brought  by  the  freeholders  and 
the  leaseholder  of  a  public-house  remecHvely 
against  an  electric  lighting  com,pany  for  an  tn. 
junction  to  restrain  the  defendants  from  the  uce 
of  any  dynamo  or  other  engine  or  machinery, 
so  as  by  vibration  or  otherwise  to  injure  the 
plaintiffs'  premises,  and  as  to  the  plaintiff,  the 
leaseholder,  from  causing  a  nuisance  by  vibration 
or  noise,  and  for  damages. 

Held,  that  power  given  by  Act  of  Parliam,ent  to  do 
a  particular  thing  does  not  justify  the  under- 
takers so  to  do  that  thing  a*  to  commit  a  nuiaanee 
unless  by  express  language  or  by  necessary  im- 
plication; unless  Parliam,ent  has  so  declared, 
the  undertakers  remain  liable.  As  to  sub-sect.  2 
of  sect.  12  of  the  Electric  Lighting  Act  1882.  the 
express  alloioance  to  break  up  streets  goes  to  show 
that  other  nuisances  are  not  allowed.  Sect.  17 
of  the  same  Act  refers  to  the  execution  of  works, 
not  to  the  use  of  the  works  when  executed. 

Held,  on  the  evidence,  that  the  defendants  were 
guilty  of  a  nuisance,  and  had  damaged  the 
plaintiffs'  premises  so  at  to  make  them  less  com- 

(a)  Beported  b;  FaA.NCis  E.  Asr,  Esq.,  Butistar-M-Law. 
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fcrtabU,  to  aito  injvre  the  structure,  and  so  aato 

decrease  the  value.  As  to  the  leaseholder,  damages 

toere  a  fair  compensation,  and  he  teould  have  the 

costs  of  hie  ociion.    As  to  the  freeholders,  if  the 

defendants  by  withdrawing  the  water  had  viith- 

drawn  the  support,  the  freeholders  had  a  right 

of  action,  and  there  mxist  be  an  inquiry  cu  to 

damages;  lyut  so  far  as  the  freeholders  sought  an 

injtmetion  their  action  must  be  dismissed  toith 

costs. 

These  actions    were  brought  by  the  plaintiffs, 

Meux  Brewery  Company  Limited,  the  freeholders, 

and  Shelfer,  the  leaseholder  of  the  Waterman's 

Arms,  a  public-house  situate  at  Bankside  on  the 

river  Thames,  against  the  defendants,  the  City  of 

London  Electric  Lighting  Company  Limited,  for 

an  injunction  to  restrain  them  from  the  use  of  any 

dynamo  or  other  engine  or  machinery,  so  as  by 

vibration  or  otherwise  to  injure  the  pladntifls' 

t remises ;  and  as  to  the  plaintiff  Shelfer,  the  lease- 
older,  from  causing  a  nuisance  by  vibration  or 
noise,  and  for  damages. 
'  In  March  1893  Shelfer  took  from  Meux  Brewery 
Company  Limited  a  lease  of  the  Waterman's  Arms 
for  a  term  of  twenty-one  years  at  the  yearly  rent  of 
701. ;  he  also  paid  a  premium.  He  had  previously 
been  siyearly  tenant  of  the  public-house.  In  1891 
Meuz  Brewery  Company  Limited  had  put  the  house 
and  premises  in  thorough  repair.  At  the  end  of 
1891  the  defendants  acquired  land  adjacent  to  the 

Eublic-house,  and  erected  thereon  sheds,  engine- 
ouses,  a  shaft,  and  all  the  buildings  and  machi- 
nery  necessary  for  forming  a  large  central  station 
for  the  purpose  of  supplying  electric  light  over  a 
considerable  area  in  the  metropolis.  Foundations 
for  the  works  were  sunk  from  twenty-five  to 
thirty  feet  below  the  surface  of  the  ground,  and 
engines  of  500  and  1000  horse-power  were  fixed 
in  position  and  commenced  to  work.  Numerous 
witnesses  were  called  on  behalf  of  the  plaintiffs, 
and  it  appeared  from  the  evidence  that  until 
October  1893  the  noise  and  vibration  arising 
from  the  working  of  the  engines  was  not  notice- 
able, but  that  in  that  month  the  working  of  the 
engines  began  to  cause  the  rooms,  furniture,  and 
bedsteads  to  vibrate  so  as  to  interfere  with  the 
sleep,  comfort,  and  health  of  the  occupiers,  two  of 
the  witnesses  stating  that  the  vibration  caused 
actual  sickness.  A  crack  also  appeared  in  the 
wall,  which  in  March  1894  extended  through 
two  storeys,  and  measured  two  inches  wide  in  some 
places,  while  a  hearthstone  in  one  of  the  upper 
rooms  became  displaced.  It  was  found,  too,  that 
the  house,  which  before  had  a  list  to  the  east,  had 
now  settled  towards  the  west,  the  defendants'  side 
of  the  premises.  The  defendants  admitted  that 
some  noise  arose  from  their  exhausts,  but  under- 
took to  abate  it,  but  they  denied  that  the  crack 
was  caused  by  their  operations,  and  stated  that 
the  vibration  was  trivial. 

Sect.  82  of  the  City  of  London  Electric  Light- 
ing (Brush)  Order  1890,  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  (No.  15)  Act  1890 
(53  &  54  Tict.  c.  ccxxxix.)  sect.  84,  is  as  follows  : 

Nothings  in  this  order  shall  ezonerato  the  undertakers 
from  any  indiotment,  action,  or  other  proceedinf^  for 
nuisance,  in  the  event  of  any  nnisance  being  caoaed  by 
them. 

Warmington,  Q.C.  and  Badcoek  for  Meux 
Brewery  Company  Limited;  and  Warmington, 
Q.G.  and   Waggeti  for  Shelfer.  — The  plaintiffs 


claim  as  owners  and  lessee  respectively  an  injunc- 
tion, and  damages.  The  Waterman's  Arms  was 
in  good  repair  and  comfortable  until  the  defen- 
dante  began  to  work  their  engines.  After  that 
time  the  occupiers  of  the  house  have  experienced 
great  discomfort,  loss  of  sleep  and  health,  and 
there  has  been  actual  structural  injury  caused  to 
the  buildings.  Sect.  82  of  the  Provisional  Order 
confirmed  by  the  private  Act  of  1890  (53  &  54 
Vict.  c.  ccxxxix.),  s.  84,  under  which  the  defen- 
dante  cai'ry  on  their  undertaking,  enacte  that 
nothing  in  the  order  shall  exonerate  the  under- 
takers from  liability  for  nuisance : 

Bapier  v.  The  London  Tramviays  Company,  68 
L.  T.  Bep.  N.  S.  645. 
MovUon,  Q.C,  Benshaw,  Q.G.,  and  W.  C. 
Brailhwaite  for  the  defendante. — The  defendante 
have  done  what  has  been  done  under  statutory 
authority,  and  in  the  best  possible  manner.  K 
any  injury  has  been  caused  Dy  subsidence,  it  has 
been  caused  by  the  drawing  off  water  in  the 
course  of  excavating  the  foundations,  and  the 
plaintiffs  have  no  ground  of  action : 

Poppletoell  V.  Hadkimon,  20  L.  T.  Bep.  N.  S.  578 ; 
L.  Bep.  4  Ex.  248. 
[Warmington,  Q.C. — That  case  does  not  depend 
on  grantri  As  to  the  plaintiffs,  Meux  Brewery 
Company  Limited,  they  are  not  affected  by  noise 
and  vibration,  they  are  only  reversioners,  and 
cannot  maintain  a  quia  timet  action : 

Jones  V.  ChappeU,  20  Eq.  539 ; 

Mott  T.  Shoolbred,  20  Eq.  22 ; 

Simpaon  v.  Savage,  1  C.  B.  N.  S.  347  i 

Mumford,y.  Oxford  Railway  Company,  1  H.  A  N.  34. 

SKekewich,  J. — Mayfair  Property  Company  v. 
ohnston,  70  L.  T.  Rep.  N.  S.  485;  (1894)  1  Ch. 
508.] 

Cooper  V.  Crablree,  45  L.  T.  Bep.  N.  S.  587 ;  1» 
Ch.  Div.  193 ; 

Riut  V.  Victoria  Oraving  Dock  Company,  56  L.  T. 
Bep.  N.  S.  216  :  36  Ch.  Div.  113. 
In  this  case  it  does  not  follow  that  any  nuisance 
will  exist  at  the  end  of  the  term.  As  to  Shelfer 
the  nuisance,  if  any,  caused  by  noise  and  vibra- 
tion is  trivial.  There  is  no  evidence  that  he  has 
suffered  any  pecuniary  loss.  On  the  balance  of 
convenience  this  is  not  a  case  for  an  injunction. 
As  to  statutory  authority  we  rely  on  the  Electric 
Lighting  Act  1892,  wUch  rules  all  provisional 
orders.  The  undertakers  are  under  obligatory 
duties  as  to  supplying  electric  light.  TThey 
referred  to  sect.  3,  sub-sect.  8,  secte.  4,  6,  10, 
sect.  12,  sub-sect.  2 ;  secte.  13,  14,  17,  and  ^  of 
the  Electric  Lighting  Act  1882.]  We  have  a 
wide  compensation  clause,  which  shows  the 
undertakers  may  do  actionable  damuge.  The 
Lands  Clauses  Consolidation  Act  1845  and  the 
Gasworks  Clauses  Act  1847  are  incorporated. 
"  Nothing  in  this  order "  means  nothing  apart 
from  the  provisions  of  the  general  Act  snail 
increase  our  immunity.  We  have  not  been  guilty 
of  negligence,  and  are  protected  by  the  Act  of 
1882: 

National  Telephone  Company  v.  Baker,  68  L.  T. 
Bep.  K.  S.  283 ;  (1893)  2  Ch.  186. 

The  plaintiffs  are  only  entitled  to  compensation 
for  damage  caused  by  construction  of  the  works, 
not  for  nuisance  in  working,  on  the  analogy  of 
railways. 

Keeewich,  J. — There  is  one  point  advanced  on 
behalf  of  the  defendante  which  it  may  be  con- 
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venient  for  me  at  once  to  diapose  of.  On  that 
point  I  am  against  them,  and  do  not  call  on  the 
plamtiffa.  I  speak  in  the  plural,  not  expressing 
amy  opinion  as  to  whether  the  reversioners  have 
any  title  to  maintain  an  action  at  all  I  am  not 
now  dealing  with  injmy  to  the  bwilding  caused  by 
the  construction  of  the  foundations  of  uie  engines, 
but  only  with  the  question  whether,  assuming 
there  is  noise  and  yibration  in  the  Waterman's 
Arms,  found  to  be  the  result  of  the  defendants' 
operations  as  now  conducted,  the  defendants  are 
liable  to  an  action  on  the  score  of  nuisance.  It  is 
tirged  that  they  are  careful  to  carry  on  their 
Trorks  in  the  best  possible  manner,  and  therefore 
cannot  be  charged  with  negligence.  So  far  I  am 
with  them  except  as  to  the  noise  caused  by  the 
exhausts,  and  as  they  not  only  offer  but  are 
actually  taking  steps  to  abate  this,  any  damages  I 
might  give  in  tius  respect  would  be  merely 
nominal.  The  auestion  is,  however,  assuming 
nuisance  caused  by  the  exhausts  or  bv  the  working 
of  the  en^es,  are  the  defendants  liable  in  law  P 
In  my  opinion  there  is  nothing  to  take  them  out 
of  the  common  law  liability  to  an  action  for 
nuisance.  Mr.  Moulton  did  not  rely  on  the  provi- 
sional order  confirmed  by  Act  of  Parliament, 
which  constitutes  the  defendants'  immediate  title, 
but  that  is  in  reality  equal  to  an  Act  confirmed  as 
it  is  by  an  Act  of  Parliament  which  recites  that 
the  provisional  order  has  no  validity  or  force  untU 
confirmed  by  Act  of  Parliament,  and  then  confirms 
it.  Here,  tnerefore,  is  the  charter  of  the  com- 
pany, depending  no  doubt  on  an  earlier  charter  to 
which  I  will  refer  directly.  That  provides  {inter 
alia,)  that  the  company  shall  be  subject  to  ceitain 
liabilities,  and  then  sect.  82  says,  "  Nothing  in  this 
order  shall  exonerate  the  undertakers  from  any 
indictment,  action,  or  other  proceeding  for 
nuisance,  in  the  event  of  any  nuisance  being 
caused  by  them."  Mr.  Moulton  accepts  the  view 
that  "nothing  in  this  order"  means  nothing  in 
this  order,  and  not  nothing  in  this  order  or  in  any 
preceding  Act.  I  agree  it  would  be  absurd  to  say 
that  that  expresRion  incorporated  the  Electric 
Lighting  Act  of  1882,  which  is  not  part  of  the 
order  but  is  paramount  to  it.  He  may  be  right  in 
saying  that  the  proviso  cannot  be  construed 
literacy — ^that  the  order  directs  things  to  be  done 
which,  if  done,  must  create  a  nuisance ;  but  this 
proviso  does  not  deal  with  what  does  not  come 
within  the  immediate  purview  of  the  order,  and 
what  the  defendants  are  doing,  which  is  com- 
plained of  here,  is  not  what  comes  vrithin  the  order, 
out  what  comes  within  the  general  Act  of  1882.  Is 
there  anything  in  that  Act  to  relieve  the  defendant 
company  from  liability  for  nuisance  P  It  is  well 
settled  law,  and  there  are  many  cases  on  the  point, 
that  in  the  case  for  example  of  a  raUway  company 
power  to  do  a  particular  thing — to  construct  a 
railway — does  not  justify  the  undertakers  so  to  do 
that  thing  as  to  commit  a  nuisance,  unless  by 
express  Language  or  by  necessary  implication 
that  must  be  inferred.  There  are  many  cases  in 
which  that  may  be  found.  I  thought  in  the  case 
of  the  National  Telephone  Company  v.  BaJker  that 
the  Leeds  Tramway  Company  had  power  to  do 
what  must  be  necessarily  an  injury  to  their 
neighbour,  the  telephone  company.  On  the  other 
hand,  in  manv  cases  that  plea  has  been  of  no 
value  at  all.  I  quote  an  instance  because  it  refers 
to  another  point  of  importance  here.  Railway 
companies  are  continually  made,  or  attempted  to 


be  made,  liable  for  damages  done  by  sparks  from 
their  engines.  Now  they  are  entitled  to  nm 
engines,  and  may  be  bound  to  use  the  railway 
and  use  steam  power  in  so  doing;  but  i3» 
question  always  is,  whether  ihej  are  doing  it 
reasonably.  U  they  are  not  doing  it  reasonably, 
if  they  are  not  taking  all  possiue  precantioiis, 
they  are  liable  to  an  action  at  common  law,  and 
not  liable  for  compensation,  because  the  Act  of 
Parliament  does  not  say,  neither  the  general  Act 
nor  the  special  Act,  that  they  are  to  be  free  from 
the  liability  to  an  action.  In  connection  wiUi 
that,  the  reason  I  refer  to  the  particular  class  of 
instances  is,  that  there  is  always  a  distinction  to 
be  made  between  the  construction  of  the  railway 
and  the  execution  of  their  powers,  and  that 
distinction  occurs  to  me  to  be  worthy  of  notice 
here.  Then,  turning  to  the  Electric  Lighting  Act 
of  1882,  Mr.  Moulton  relies  on  those  general 
points  of  view.  In  the  first  place  they  are  autho- 
rised, and  may  be  regarded  as  bound  to  supply 
electricity  for  the  h^hting  of  those  parts  of 
London  within  a  certain  area.  There  is  nothing,  • 
according  to  the  general  principle  to  which  I  have 
referred,  in  such  an  obligation  which  can  relieve 
them  from  liability  for  a  nuisance.  The  Act  does 
not  say  in  so  many  words  that  they  may  or  shall 
do  that,  notwithstanding  that  in  so  doing  they 
create  a  nuisance  to  their  neighbours,  nor  do  I 
see  the  slightest  ground  for  saving  that  this  is 
a  necessary  implication.  Then  it  is  argued  upon 
that,  that  the  Act  of  Parliament  cannot  be  taken 
to  have  intended  so  large  an  operation  as  this, 
introducing  the  advantages  of  electrical  science  to 
the  metropolis,  was  to  be  hampered  by  actions  for 
nuisance.  That  is  what  the  argument  comes  to. 
It  is  entirely  for  Parliament  to  say  whether  it  will 
do  so  or  not.  I  have  before  me  a  general  prin- 
ciple that,  unless  Parliament  has  so  declared,  the 
undertakers  remain  liable,  and  to  that  I  must 
adhere.  Then  Mr.  Moulton  relies  on  certain 
powers,  including  more  particularly  one  men- 
tioned in  sub-seot.  2  of  sect.  12,  in  respect  of  the 
breaking  up  of  streets.  They  are  empowered  to 
do  certain  things,  powers  to  do  which  are  also 
given  by  the  Gasworks  Clauses  Act  1847.  It  is 
quite  possible,  although  I  am  not  now  asked  to 
determine  that,  that  anything  which  is  necessaiy, 
that  is  to  say  reasonably  necessary,  foUowing 
from  that  may  be  done,  notwithstanding  that  some 
nuisance  may  also  be  consequent  on  it.  That 
may  or  may  not  be  so.  If  it  is  so,  which  ia  the 
strongest  view  on  behalf  of  the  company,  it  seems 
to  me  to  follow  that  other  nuisances  are  not 
allowed.  The  express  allowance  of  one  nuisance 
would  go  far  to  show  that  no  other  was  permis- 
sible, ^ut  at  any  rate  it  cannot  go  to  show  that 
any  other  is  x>ermiBBible,  and  that  argument  may 
be  passed  over  in  that  way.  Then  Mr.  Moulton 
relies  on  sect.  17,  and  that  places  the  undertaking 
of  the  company  under  an  obligation  first  to  cause 
as  little  detriment  and  inconvenience,  and  do  as 
little  damage  as  may  be ;  and,  secondly,  to  make 
full  compensation  to  all  bodies  and  persons  inte- 
rested for  all  damage  sustained  by  them  by  reason 
or  in  consequence  of  the  exercise  of  such  powers. 
He  says  the  result  is,  that  if  the  plaintiffs  have 
any  cause  to  complain  under  this  head  as  well  as 
others  (I  am  not  dealing  with  the  others),  they 
must  ask  compensation  and  can  ask  nothing  more, 
and  cannot  bring  an  action  for  a  common  law 
nuisance.    I  see  nothing  in  the  words  I  have  read 
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which  JTistifies  any  such  concloraon,  rearlingthem, 
as  I  conceive  I  am  bound  to  do,  according  to  the 
general  piinciple  to  which  I  have  already  ref  eired 
and  which  I  will  not  repeat.  But,  beyond  that, 
I  find  the  section  ia  introdnoed  by  and  limited  by 
the  words  "  in  the  exercise  of  the  powera  in  rela- 
tion to  the  execution  of  works  given  them  under 
this  Act."  Now  what  are  the  "  works  P"  They 
are  defined  by  sect.  32  of  this  Act.  The  expres- 
sion "  works  means  and  includes  electric  hues, 
also  any  building,  machinery,  engines,  works, 
matters,  or  things  of  whatsoever  description 
required  to  supply  electricity,  and  to  carry  into 
effect  the  object  of  the  undertakers  under 
this  Act.  The  works  there  are  set  out  at 
length,  but  they  are  all  governed  by  what  is 
required  to  supply  electricity,  and  the  supply 
itself  is  not  included.  It  would  be  foreign  to  the 
definition  to  include  the  supply  itself.  It  seems 
to  me,  therefore,  that  when  the  complaint  is  made 
not  of  the  erection  of  the  engines,  but  of  the 
working  of  the  engines  bo  as  to  make  the  supply, 
the  case  does  not  fall  within  the  17th  section,  and 
that  this  is  not  a  case  of  the  execution  of  the 
works,  but  only  of  the  use  of  the  works  when 
executed.  That  distinction  has  been  drawn  over  and 
over  again  in  the  Railway  Acts,  where  it  has  been 
held  that,  though  you  can  recover  compensation 
because  your  house  is  injuriously  affected  by  the 
construction  of  the  railway,  you  can  get  no  com- 
pensation for  the  damage,  wluch  may  oe  gi'eat  or 
greater,  by  the  case  which  continually  occurs, 
Tibration  caused  by  the  trains  passing  through  a 
tonnel  as  on  the  Metropolitan  Kailway.  That  is 
not  a  case  in  the  execution  of  the  works,  but  in  the 
running  of  the  trains,  the  use  of  the  works  when 
executed.  That  point  seems  to  me  to  be  one  of 
considerable  impoi-tance,  but  yet  I  do  not  desire 
to  base  my  decision  on  that  alone ;  I  think  it  quite 
sufficient,  and  quite  sound,  to  base  it  upon  the 
other  view  that,  unless  jou  find  an  express  relief 
from  the  ordinary  liability  of  the  subject,  whether 
a  company  or  an  individual,  to  an  action  at 
common  law  for  nuisance,  that  liability  remains, 
and  you  can  only  construe  the  relief  on  the 
ground  of  compensation  if  you  can  see  that  the 
compensation  itself  on  a  fair  construction  covers 
the  relief  which  is  contended  for.  I  see  nothing 
here  to  show  that — ^nothing  which  would  lead  to 
the  conclusion,  on  a  pW>per  construction  of  the 
clause,  that  compensation  is  to  be  rendered  for  a 
nuisance.  If  the  Legislature  had  thought  fit  to 
say,  "  If  the  company  commit  a  nuisance,  then 
compensation  sh^  be  made  to  the  persons 
Affected  thereby,"  then,  without  in  so  many  words 
I^alising  the  nuisance,  the  language  would  go  a 
long  way  to  say  that  was  the  reasonable  result. 
I  see  nothing  here  to  show  compensation  for  a 
nuisance  was  contemplated,  and  if  it  was  not,  the 
argument  on  the  section  seems  to  me  to  break 
down.  On  these  grounds  I  think  the  company 
have  entirely  failed  to  exempt  themselves  from 
an  action  for  nuisance  in  working  their  engines 
and  electrical  appliances  for  the  supply  of 
electricity  within  their  defined  area.  On  the  rest 
of  the  case  I  must  hear  you,  Mr.  Warmington. 

Warmingion,  Q.O.  in  reply. — It  is  not  necessary 
for  us  to  show  on  what  particular  occasions 
nuisance  was  committed : 

Bapier  v.  London  Tramvay*  Company,  68  L.  T. 
Bep.  N.  S.  645. 


Then  our  house  is  over  forty  years  old,  and  we  are 
entitled  to  an  easement  of  support : 

Bigby  v.  BtnneH,  48  L.  T.  Bep.  N.  S.  47  ;  21  Ch. 
Div.  659. 

As  to  the  ri^ht  of  the  reversioners  to  bring  an 
action,  the  injury  to  the  structui-e  here  is 
permanent : 

Simpion  v.  8avag$,  1  C.  B.  N.  S.  347. 

Beruhato,  Q.C. — The  case  of  Bigby  v.  Bennett 
was  one  of  grant :  there  is  no  implied  grant  here. 

Eekewich,  J. — [His  Lordship  commented  on 
the  evidence,  and  came  to  the  conclusion  that  the 
defendants  were  guilty  of  a  nuisance,  and  had 
damaged  the  plaintiffs'  premises  so  as  to  make 
them  less  comfortable,  so  as  to  injure  the  struc- 
ture, and  so  as  to  decrease  their  value.  Dealing, 
however,  first  with  the  case  of  the  plaintiff 
SheUer,  having  regai-d  to  the  fact  that  the  profits 
of  his  business  had  not  been  interfered  witu,  and 
that  the  nuisance  was  mainly  confined  to  the 
upper  fioor  of  the  house,  and  the  possibility  of 
some  inconvenience  in  arranging  for  sleeping 
elsewhere,  and  contrasting  that  with,  the  great 
inconvenience  that  would  be  caused  by  stopping 
a  business  like  that  of  the  defendants,  he  con- 
sidered that  damages  were  a  fair  compensation — 
the  amount  to  be  referred ;  and  proceeded  as 
follows:]  Now,  as  regards  the  plaintiffs,  Meux 
Brewery  Company,  of  course  after  what  I  have 
said  of  Mr.  Shelfer  I  shall  not  think  of  granting 
them  any  injunction,  but  I  must  deal  with  this 
point  as  regards  their  case.  They  are  obviously 
not  entitled  to  an  injunction  as  regards  the 
structure,  because  that  is  a  thing  of  the  past,  but 
as  r^^ds  the  noise  and  vibration,  and  so  forth, 
the  cases  which  have  been  cited  and  the  principles 
of  law  are  conclusive  against  injunction.  There 
is  nothing  here  necessarily  of  a  permanent 
character.  They  have  no  reversionary  interest  in 
what  may  happen  some  nineteen  years  hence,  and 
on  these  authorities  they  cannot  have  an  injunc- 
tion to  restrain  what  may  be  impossible  at  that 
time.  Then  are  they  entitled  to  any  relief  at 
all  P  None,  I  think,  in  respect  of  the  noise, 
either  by  the  steam  or  by  the  engines,  or  by  the 
vibration  from  either  cause.  That  really  depends 
on  the  same  principle  of  law.  But  it  may  be 
disposed  of  perhaps  on  more  practical  gi-ounds. 
It  18  no  disadvantage  to  them.  Their  lease  is 
good,  and  their  rent  is  well  secured.  They  have 
no  ground  of  complaint  because  their  tenant  is  in 
an  unfortunate  position,  even  if  they  were  good 
enough,  which  tnere  seems  to  be  no  reason  for 
their  doing,  to  let  him  off  some  part  of  his 
rent,  and  t^ke  a  less  beneficial  occupation.  That 
would  be  a.  mere  act  of  grace  on  their  part, 
and  they  cannot  have  damages  for  any  loss  which 
does  not  follow  from  legal  right.  But  as  regards 
the  structure  it  seems  to  me  their  position  is 
somewhat  different.  This  is  a  house — it  is  an  old 
house,  it  is  true — ^but  it  is  a  house  which  was  put 
in  order  some  years  ago,  a  house  for  which  they 
seemed  to  have  no  dimculty  in  fiTirling  a  tenant,  a 
house  which  is  doing  a  good  business,  and  is 
likely  to  do  a  good  business  for  some  time  to 
come,  and  that  House  has  been  damaged.  They 
have  a  house  now — they  have  only  the  reversion 
to  it — but  they  have  a  house  now  which  is  less 
substantial  than  it  was,  and  they  have  a  house 
which  according  to  the  evidence  will  be  less  sub- 
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etaatial  by  leaBon  of  the  damage  at  the  expiration 
of  the  present  tenan^.    That  seems  to  me  to  give 
a  cause  of  action.    It  is  impossible  for  me  to  say 
how  much.    I  should  g^ess  that  a  small  sum  com- 
paratively would  compensate  them,  but  I  cannot 
see  my  way  to  saying  they  are  not  good  plaintiffs. 
The  case  cited  on  this  point  is  PoppleweU  v. 
Hodkinson  (20  L.  T.  Bep.  N.  S.  578;  L.  Bep. 
4  Ex.  248),  but,   as   was   pointed   out   by  Mr. 
Warmington,  that  case  does  not  depend  on  grant. 
Here  I  have  a  case  of  grant ;  that  is  to  say,  I  have 
a  case  of   a  statute  right  giving  right  by  pre- 
scription equivalent  to  grant,  and  if  the  defen- 
dants being  the  adjoining  owners  have  deprived 
Messrs.  Meux  of  their  support,  Messrs.  Meux  can 
sue  them  on  that  ground,  notwithstanding,  as  it 
seems  to  me,  that   they  have    withdrawn  that 
support  by  withdrawing  the  water  in  the  soil. 
There  is  no  right  of  action  against  them  for 
withdrawing   the    water    which    is    only    perco- 
lating   through    the    soil,    and    does    not    run 
through  a  definite  channel ;  Messrs.  Meux  could 
not  cmm  on  that  ground.    But,  if  by  reason  of 
doing  that  which  is  lawful,  that  is  to  say,  with- 
drawing the  water,  they  have  done  that  which  is 
unlawful,  that  is  to  say,  withdrawn  the  support, 
tiien  the  right  of  action  seems  to  follow.    To  that 
Mr.  Benshaw  answers  that  there  was  no  right  of 
support,  and  for  this  reason :    It  is  in  evidence, 
and  I  thinlc  must  be  taken  to  be  proved,  that  the 
plaintiffs'  house  at  first  settled  or  listed  to  the 
east ;  then  some  jeare  ago,  say  eighteen,  a  large 
substantial  building   was  built  on  the  east,  and 
probably  for  that  reason,  or  perhaps  because  the 
settlement  had  completed  itself  as  settlements  do, 
the  list  to  the  east  ceased,  and  now,  bj  reason 
perhaps  to  some  extent  of  the  great  weight  and 
solidarity  of   the  defendants'   premises,  but  also 
to  some  extent  certainly  by  reason  of  these  deep 
foundations    of    the    engines   going    down    into 
the  moist  soil,  what  was  a  list  to  the  east  has  been 
converted  into  a  list  to  the  west,  with  the  result  I 
have  just  mentioned  with  regard  to  the  crack  and 
the  splitting  of  the  hearthstone.    Mr.  Benshaw 
says  there  was  no  support  before ;  the  position  has 
been    entirely  altered;   the   plaintiffs    are    now 
claiming  in  respect  of  that  which  they  had  not 
forty  years  ago,  but  only  a  few  years  ago.    I  do 
not  understand  the  right  to  support  to  depend 
entirely  on  the  exact  position  of  tne  two  adjoining 
buildings  or  lands,  because  they  are  lands  whether 
covered  with  buildings  or  not.     The  right  to  sup- 
port is,  I  apprehend,  enjoyed  even    though  the 
support  is  of  little  practical  use.     The  right  to 
suppox-t  comes  from  the  adjacency,  and  not  from ' 
the  fact   that   support  is    actually    given    con- 
tinuously.   Be  that  as  it  may,  though  the  list  was 
to  the  east,  it  is  impossible  to  say  that  this  old 
house  was  not  kept  up  by  the  lands  and  buUdin^s 
on  the  west.    No  one  has  dared  to  say  that,  if 
there  had  not  been  the  support  on  that  side,  the 
house  would  not  have  settled  that  way.    I  take  it 
for  granted  that  it  would  have  done  so,  and  that 
the  support  has  been  there  to  the  house  as  it  now 
stands,  though  the  inclination  of  some  of  the  walls 
has  been  altered.    That  defence  not  prevailing,  I 
think  the  defendants  are  liable  to  Messrs.  Meux 
iand  Co.  on  that  ground,  but  on  that  ground  only. 
I  am  afraid  that  matter  also  of  damages  must  be 
inquired  into.    I  am  not  sure  it  is  great,  and  I 
would  more  willingly  have  settled  the  question  to 
get  rid  of  the  whole  action,  but  unfortunately  I  do 


not  see  my  way.  As  regards  that  I  think  I  must 
grant  an  mquiiy  as  to  uie  damages  occasioned  to 
the  plaintiffs,  Messrs.  Meux  and  Co.,  by  the  struc- 
tural alteration  of  the  house,  and  put  in  the  words 
(so  as  to  get  a  proper  inquiry)  "  caused  by  the 
defendants  operations  and  the  costs  occasioned 
by  that ;  "  that  is,  subsequent  costs  must  be  re- 
served so  that  I  may  see  whether  there  is  any- 
thing serious  in  the  matter.  I  think  it  is  always 
desirable  to  reserve  subsequent  costs  where  you 
grant  an  inquiry.  So  far  as  the  action  seeks  for 
an  injunction,  I  think  it  must  be  ^smissed  with 
costs.  I  do  not  say  anything  about  the  general 
costs  of  the  action,  but  I  dismiss  it  with  costs  so 
far  as  it  asks  for  an  injunction,  and  I  give  the 
plaintiffs  the  costs  so  far  as  it  asks  damages,  and 
I  reserve  subsequent  costs.  The  other  plaintiff 
has  substantially  succeeded  in  his  whole  case,  and 
he  must  have  the  whole  costs  of  his  action^ 

SoUcitors :    Hunter   and  Ha/ynes;    Parry  and 
CUbion ;  Ashurtt,  Morrie,  Crisp,  and  Co. 


QUEEN'S  BENCH  DiyiSION. 

Saiurday,  April  14. 

(Before  Chables  and  Collins,  JJ.) 

.  BEa.  V.  Mead,  Esq.  ;  Ex  parte  Akthont.  (a) 

Sumrfiary  jurisdiction — Public  health — Nuisance 
— Summons  to  unkjunon  owner  or  occupier  <^ 
premises — Form  of — How  to  be  served — Publie 
HeaUh  {London)  Act  1891  (54  £  55  Viet.  c.  76), 
ss.  117, 128,  schedtde. 

Sect.  117,  svh-sect.  (1)  of  the  Public  Health  {London) 
Act  1891,  provides  that  summary  proceedings 
under  the  Act  may  be  prosecuted  in  manner 
directed  by  the  Summary  Jurisdiction  Acts. 

By  sect.  128,  sub-sect.  (1),  any  "  notice,  order,  or 
other  docwment,"  required  or  authorised  to  be 
served  under  this  Act  may  be  serped  .  .  . 
where  addressed  to  the  owner  or  occupier  of 
prem,ises,  by  delivering  the  same,  or  a  true  copy 
thereof,  to  some  person  on  the  prem,ises,  or  %f 
there  is  no  person  on  the  ^em,ises  who  can  be  so 
served,  then  by  fixing  it  on  some  coaspieuout 
part  of  the  premises.  The  third  schedule  to 
the  Act  contains  a  form,  of  sum,m^ms  addressed 
"  To  A.  B.,  of  [or  to  the  owner  or  occupier 

of]  describe  premises.     .     .     ." 

A  sanitary  authority  having  served  a  notice  under 
sect.  4,  sub-sect.  (1)  of  the  same  Act,  upon  the 
owner  or  occupier  of  premises  who  was  unknoien, 
requiring  him  to  abate  a  nuisance  thereon,  and 
the  notice  not  having  been  complied  with,  made 
a  com,pla{nt  under  sect.  5,  by  summons  directed 
to  the  "owner  or  occupier,  and  sirved  in  the 
manner  prescribed  in  sect.  128,  for  the  serviee  of 
any  "  notice,  order,  or  other  document." 

Held,  that  the  sumnwns  was  sufficiently  directed, 
and  properly  served. 

Bttle  nisi  to  a  metropolitan  police  magistrate  to 
show  cause  why  a  mandamus  should  not  issue 
directing  him  to  hear  and  determine  a  complaint 
made  by  the  surveyor  of  Poplar,  on  behalf  of  the 
sanitary  authority,  in  respect  of  the  non-compli- 
ance by  the  owner  or  occupier  of  certain  premises 
with  a  notice  requiring  him  to  abate  a  nuisance 
thereon. 

(a)  Beported  bj  O.  H.  OaU(T,  E*q.,  B»nlmv*J*w. 
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The  Public  Health  (London)  Act  1891,  by  sect.  4, 
sab-sect.  (1),  enacts  as  follows : 

On  the  receipt  of  any  infonnation  regpeoting  the 
existence  of  a  nouance  liable  to  be  dealt  with  som- 
marily  onder  thia  Act  the  sanitaiy  authority  shall,  if 
astiefied  of  the  existence  of  a  nniaance,  aerre  a  notice  on 
the  penon  by  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues,  or  if  such  person  csjmot 
be  found,  on  the  occupier  or  owner  of  the  premises  on 
which  the  nuisance  arises,  requiring  him  to  abate  the 
same  within  the  time  specified  in  the  notice. 

By  sub-sect.  4 : 

Where  a  notice  has  been  served  on  a  person  under 
this  section,  and  either  (a)  the  nnisanae  arose  from  the 
wilful  act  or  default  of  the  said  person ;  or  (b)  such 
person  makes  default  in  complying^  with  any  of  the 
requisitioDS  of  the  notice  within  the  time  specified,  he 
shall  be  liable  to  a  fine  not  exceeding  101.  for  each 
offence. 

By  sect.  8 : 

Whenever  it  appears  to  the  satisfaction  of  the  petty 
sessional  court  that  the  person  by  whose  act,  default,  or 
sufferance  a  nuisance  liable  to  be  dealt  with  summarily 
nnder  this  Act  arises,  or  the  owner  or  occupier  of  the 
premises  is  not  known  or  cannot  be  found,  then  the 
nuisance  order  may  be  addressed  to,  and  if  so  addressed 
shall  be  executed  by,  the  sanitary  authority. 

By  sect.  117,  sub-sect.  (1) : 

All  offences,  fines,  penalties,  forfeitnres,  costs,  and 
expenses  under  this  Act,  or  any  bye-law  made  under  this 
Act,  directed  to  be  prosecuted  or  recovered  in  a  summary 
manner,  or  the  prosecution  or  recovery  of  which  is  not 
otherwise  provided  for,  may  be  prosecuted  and  recoTered 
in  manner  directed  by  the  Summary  Jurisdiction  Acts. 

^By  sect.  120,  sub-sect.  (4) : 
^•—^^  W  nenever  in  any  proceeding  under  the  proTisions  of 
this  Act  relating  to  nuisances  it  becomes  necessary  to 
mention  or  refer  to  the  ovrner  or  occupier  of  any  pre- 
mises, it  shall  be  sufficient  to  designate  him  as  the 
"  owner  "  or  "  occupier  of  such  premises,  without  name 
or  further  description. 

By  sect.  128,  sub-sect.  (1) : 

Any  notice,  order,  or  other  document  required  or 
authorised  to  be  served  under  this  Act  may  be  served  by 
delivering  the  same  or  a  true  copy  thereof  either  to  or 
at  the  usual  or  last  known  residence  in  England  of  the 
person  to  whom  it  is  addressed,  or,  where  addressed  to 
the  owner  or  occupier  of  premises,  then  to  eome  person 
on  the  premises,  or,  if  there  is  no  person  on  the  premises 
who  can  be  so  served,  then  by  fixing  the  same  or  a 
true  copy  thereof  on  some  conspicuous  part  of  the 
premises. 

The  schedule  to  the  Act  contains  a  form  of  sum- 
mons (B.)  beginning  "  To  A.  B.,  of  [oi*  to 
the  owner  or  occupier  of]  describe  j:remi»ee." 

The  appellant  Anthony,  a  sanitary  iaspector  on 
behalf  of  the  Board  of  Works  for  the  Poplar 
District,  took  out  a  summons  directed  to  "the 
owner  of  the  premises  known  as  15,  Swaton-road, 
in  the  parish  of  Bromley  St.  Leonard,  in  the 
county  of  London,  and  within  the  metropolitan 
police  district,"  nnder  the  Public  Health  (London) 
Act  1891  (54  &  55  Vict.  c.  76),  requiring  him  to 
appear  before  "the  police' magistrate  (being  a  petty 
sessional  court)  to  answer  the  complaint  of  the 
said  Anthony  that  a  nuisance  (specified  in  the 
summons)  existed  on  the  said  premises,  and  was 
caused  by  the  act,  default,  or  sufferance  of  the 
owner  of  the  said  premises.  It  was  proved  that 
the  summons  so  directed  was  served  by  leaving  a 
true  copy  thereof  with  some  person  for  the  said 
owner  at  No.  15,  Swaton-road. 


The  defendant  never  appeared,  although  the 
hearing  of  the  summons  was  adjourned  several 
times  to  enable  him  to  do  so.  No  evidence  was 
given  or  tendered  as  to  the  name  or  address  of 
the  said  owner,  nor  was  it  proved  that  the  said 
premises  had  ever  been  the  place  of  abode  of  the 
said  owner.  Upon  these  facts  the  magistrate  was 
of  opinion  :  (1)  That  the  intended  defendant  ought 
to  have  been  identified  in  the  said  summons  by 
name  or  some  physical  description,  and  that  an 
address  should  have  been  given  therein  at  which 
the  intended  defendant  was  known,  or  could  have 
been  found ;  and  (2)  that  the  said  summons,  even 
if  properly  directed,  should  have  been  proved  to 
have  been  served  "  by  delivering  the  same  to  the 
intended  defendant  personally,  or  by  leaving  the 
same  for  him  at  his  last  or  most  usual  place  of 
abode,"  in  accordance  with  sect.  1  of  the  Summary 
Jurisdiction  Act  1848  (11  &  12  Vict.  c.  43).  He 
therefore  declined  to  proceed  ese  parte  to  the 
hearing  of  the  complaint  or  to  adjudicate  thereon, 
and  dismissed  the  summons. 

The  complainant  appealed. 

Muir  for  the  appellant. — The  main  object  of 
the  Act  is  to  secure  health  in  the  metropolis  by 
the  suppression  of  nuisances.  Another  object  is 
promptness  of  procedure.  If  all  the  steps  con- 
tended for  by  the  respondent  had  to  be  taken  it 
would  be  difficult  to  reach  a  defaulting  owner, 
where,  for  example,  the  house  is  let  in  tenements. 
The  practice  since  1891  has  been  to  leave  a  sum- 
mons for  the  "owner."  The  form  of  summons 
given  in  Schedule  3,  Form  B.  to  the  Act,  shows 
that  the  summons  was  to  be  directed  to  the  owner 
without  naming  him.  It  cannot  be  intended 
that  this  summons  should  be  served  under  Jervis's 
Act,  because  that  Act  contains  no  machinery  for 
bringing  an  unknown  or  non-existent  person 
before  a  tribunal,  whereas  this  Act  does.  A 
nuisance  order  can  be  made  against  an  unkno\v'u 
person,  but  there  can  be  no  possibility  of  his  being 
fined  until  he  can  be  found!  It  is  admitted  that 
the  preliminary  notices  may  be  directed  in  this 
way,  and  there  can  be  no  meaning  in  sect.  120, 
sub-sect.  (4),  unless  a  summons  may  be  treated  in 
the  same  way.  Sect.  128  includes  a  summons, 
which  therefore  may  be  served  in  the  way  there 
mentioned. 

Sutton^  for  the  respondent. — The  difficulty  in 
the  case  is  created  by  the  schedule,  which  gives  a 
form  of  summons  directed  to  the  owner  without 
name.  This  is  taken  by  a  slip  from  the  schedule 
to  the  Act,  18  &  19  Vict.  c.  121,  now  repealed, 
-under  which  ..summonses  could,  by  sect.  31,  be 
served  in  the  manner  described  in  sect.  128  of  this 
Act,  but  which  contained  no  provision  for  punLahing 
the  person  as  this  Act  does.  Even  supposing  that 
the  words  ''  notice,  order,  or  other  document "  can 
include  a  summons,  still  sub-sect.  (3)  shows  that 
only  a  notice  can  be  addressed  to  the  "  owner " 
wiuout  naming  him. 

Charles,  J. — In  this  case  the  magistrate 
declined  to  hear  and  determine  a  summons  which 
had  been  issued  on  the  6th  Feb.  on  the  grounds, 
first,  that  the  summons  itself  was  informal ;  and 
secondly,  because  there  had  been  no  proper  service. 
The  question  whether  these  grounds  can  be  sus-' 
tained  depends  upon  the  construction  of  certain 
sections  in  the  Public  Health  Act  (London)  1891. 
I  own  my  first  impression  was,  that  there  had  been 
an  informality  in  the  service.    But  I  am  indebted 
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to  the  argument  which  we  have  heard  for  con- 
Tincing  me  that  my  first  impression  was  hasty, 
and  it  has  brought  me  to  the  conclnsion  that  this 
rale  should  be  made  absolute.  The  objection 
taken  to  the  summons  itself  is,  that  it  designates 
no  person  by  name,  but  is  addressed  simply  to  the 
owner  of  the  premises.  The  justification  for 
doing  that,  however,  is  to  be  found  in  the  Act 
.  itself,  and  the  schedule  of  forms.  Sect.  120,  sab- 
sect.  (4),  provides  that,  in  nuisance  proceedings 
under  the  Act,  whenever  it  becomes  necessaiT'  to 
mention  the  owner  or  occupier  of  any  premises, 
it  shall  be  sufficient  to  designate  him  as  the 
"  owner  "  or  ••  occupier  "  without  name  or  further 
description.  Now  that  is  what  was  done  here, 
and  therefore  there  appears  to  be  no  iufoi-mality 
in  the  summons.  But  farther,  on  turning  to  the 
forms,  I  find  that  a  form  of  summons  is  given 
which  contemplates  on  the  face  of  it  that  it  is 
either  to  be  addressed  to  the  person  by  name,  or 
to  the  owner  or  occupier.  In  my  opinion,  there- 
fore, the  summons  itself  is  not  informal,  and  the 
objection  to  it  fails.  Then  comes  the  aueation 
whether  this  summons  has  been  duly  served.  Now 
sect.  117  provides  that  offences,  fines,  &c.,  under 
this  Act  which  are  to  be  prosecuted  summarily, 
axe  to  be  prosecuted,  unless  otherwise  provided 
for,  in  the  manner  directed  by  the  Summary 
Jurisdiction  Acts.  Now,  with  reference  to  the 
Summary  Jurisdiction  Act,  it  seems  clear  that  the 
mode  of  service  there  prescribed  was  not  followed 
in  this  case.  In  that  Act  the  mode  prescribed  for 
service  is  this :  that  it  shall  be  served  upon  the 
person  to  whom  it  is  directed  by  delivering  the 
same  to  the  party  personally,  or  by  leaving  the 
same  with  some  person  for  him  at  his  last  or  most 
usual  place  of  abode.  Now  that  was  not  done  in 
the  present  case ;  what  was  done  here  was  to  take 
advantage  of  the  128th  section,  by  leaving  a  copy 
of  the  summons  at  the  house  to  be  delivered  to 
any  person  who  might  be  found  on  the  premises. 
So  that  the  point  is,  do  the  provisions  of  sect.  128 
apply  to  the  service  of  this  summons  P  Now,  in 
order  to  answer  that  question,  I  think  it  is  neces- 
sary to  refer  to  the  earlier  sections  of  the  statute. 
The  4th  section  in  sub-sect.  (1)  provides  for  the 
service  of  a  notice  by  the  sanitary  authority  on 
the  person  by  whose  act,  default,  or  sufferance  a 
nuisance  arises  or  continues,  or,  if  such  penton 
cannot  be  found,  on  the  occupier  or  owner  of  the 

E remises  on  which  the  nuisance  tirises,  requiring 
im  to  abate  the  same,  and  by  sub-sect.  (4)  he  is 
made  liable  to  a  fine  for  non-compliance.  Sect.  5 
further  provides  that  where  the  person  on  whom 
a  notice  to  abate  a  nuisance  has  been  served  as 
aforesaid  makes  default,  the  sanitary  authority 
shall  make  a  complaint,  and  the  petty  sessional 
court  hearing  the  complaint  may  make  on  such 
person  a  summary  order,  called  a  nuisance  order. 
Now,  looking  at  that  section  alone,  it  might  be 
contended  that  it  was  necessary  that  the  com- 

flaint  which  the  sanitaiy  authority  makes  should 
e  based  on  a  summons,  and  that  that  summons 
must  be  served  xmder  the  provisions  of  the 
Summary  Jurisdiction  Act.  Bat  sect.  8  shows 
that  it  was  not  intended  by  the  Legrislature  that 
that  mode  of  service  should  be  necessary  in  the 
case  of  a  summons  by  the  sanitary  authority. 
Sect.  8  enacts  that,  when  thfe  person  liable,  or  the 
owner  or  occupier  of  the  premises  is  not  known, 
or  cannot  be  found,  then  the  nuisance  order  may 
be  addressed  to  the  sanitary  authority.     It  is  ^ 


clear  therefore  that  if,  as  I  think,  the  complaint 
made  by  the  sanitary  authority  under  sect.  5  must 
be  based  on  a  summons,  that  summons  may  be 
served  notwithstanding  that  the  owner  or  occupier 
cannot  be  found,  and  thereupon  a  nnisftnce  order 
may  be  made.  It  is  clear,  therefore,  that  a  sum- 
mons under  sect.  5  may  be  .in  the  form  of  tha 
summons  in  this  case,  and.  liiay  be  dealt  with  in 
the  manner  prescribed  b^  this  Act  Then  :ls  to 
the  service,  sect.  127  provides  that  notices,  oicders, 
and  other  such  documents  under  this  Act  shall 
be  in  writing,  and  then  the  section  draws  a  dis- 
tinction between  "  orders "  and  "  notices  and 
documents  other  than  orders."  Then  sect.  128, 
sub-sect.  (1),  enacts  that  any  notice,  order,  or  other 
document  required  or  authorised  to  be  served 
under  this  Act  may  be  served,  where  •  it  is 
addressed  to  the  owner  or  occupier  of  premises 
by  delivering  the  same  or  a  true  copy  thereof  to 
some  person  on  the  premises,  or,  if  there  is  no 
person  on  the  premises  who  can  be  so  served,  then 
by  fixing  it  on  some  conspicuous  part  of  the 
premises.  Now  that  is  what  was  done  in  thh 
case.  Mr.  Sutton,  however,  suggests  that  the 
words  "  notice,  order,  or  other  document  *'  cannot 
include  a  summons,  and  he  points  out  in  sup;k>Tt 
that  in  sect.  31  of  the  Nuisances  Removal  Act, 
now  repealed  (18  &  19  Vict.  c.  121),  which  corres- 
ponds to  this  section,  the  word  "  summons  "  fnu 
expressly  included,  whereas  it  is  omitted  here,  and. 
he  says  it  was  purposely  omitted  here  for  this 
reason :  Under  the  old  order  of  things  the  magia- 
trates  had  no  power  to  inflict  a  fine  for  non- 
compliance with  the  notice  of  the  sanitaiy 
authority,  and  the  summons  was  issned  only  for 
the  purpose  of  enabling  an  abatement  order  1 ' 
be  made ;  whereas  under  this  statute  the  magii 
trates  have  power  to  inflict  a  fine  for  non- 
compliance with  the  notice.  But,  although  the 
procedure  may  be  different  under  this  Act,  I  do 
not  think  that  is  any  reason  why  we  should  not 
construe  sect.  128  sufficiently  liberally  to  include 
a  summons.  Sub-sect.  (3)  doesnot  assist  Mr.  Sutton. 
He  says  that  by  virtue  of  it  the  only  document 
which  can  be  served  upon  the  owner  or  occupier 
of  premises,  without  naming  him,  is  a  "  notice."' 
The  answer  to  that  is  in  sect.  120,  sub- sect.  ^4), 
which  pi-ovides  that,  whenever  in  any  proceeding 
under  the  provisions  of  this  Act  relating  to 
nuisances  it  becomes  necessary  to  mention  or 
refer  to  the  owner  or  occupier  of  any  premises,  it 
shall  be  sufficient  to  designate  him  as  the 
"  owner  "  or  "  occupier  "  without  name  or  further 
description.  I  think,  therefore,  the  true  con* 
struction  of  sect.  128  is,  that  a  summons  may  b» 
served  in  the  manner  there  prescribed.  At  first 
sight  this  appears  a  strained  result,  because  you 
might  be  inflicting  a  penalty  upon  a  person 
vmknown.  But  I  think  that  is  not  the  case.  The 
way  in  which  the  law  works  would  be  this :  If  the 
owner  or  occupier  does  not  appear  to  the  summons 
a  nuisance  oi^er  may  be  made  against  him.  but 
you  cannot  inflict  a  fine,  because  there  is  nobody 
to  fine.  Then,  when  the  owner  or  occupier  ha& 
been  found,  it  would  still  be  necessary  for  the 
magistrate  to  inquire  whether  he  was  m  default 
or  not,  and  another  summons  would  be  necessary. 
I  think,  therefore,  that  no  inconvenience  results 
from  this  construction  of  the  section,  and  that 
the  summons  in  this  case  was  regularly  served. 

Collins,  J. — I  am  of  the  same  opmion.    The 
whole  question  is  whether  this  summons  was  issued 
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in  such  a  fonn  as  to  fonnd  jnriBdiction  in  the 
magiatrato.    The  magistrate  himself  held  it  was 
not.     The  question  turns  upon  sect.  128  of  the 
Public  Health  (London)  Act  1891,  and  if  the  true 
construction  be   that  vmder  the  words   "  notice, 
order,  or  other   document"  a  summons  is  em- 
braced, then  Mr.   Sutton's  contention,  that  the 
magistrate  had  no  jurisdiction,  fails.    Now'  the 
summons  was  issued  in  the  form  prescribed  in  the 
schedule  to  the  Act   addressed  to  the  owner  or 
occupier  of  the  premises,  and  was  served  in  the 
manner  pointed  out  by  sect.  128.     Mr.  Sutton 
contends  that  the  words  "  notice,  order,  or  other 
document"    do   not   embrace  a  summons,   and 
therefore  that  there  is  no  prorision  for  the  issne 
of    any  other    summons   tnan    that   under    the 
Snmmarj  Jurisdiction  Acts,  or  for  service  of  a 
summons  in  any  other  way  than  those  Acts  pre- 
scribe.   Well,  it  is  true  that,  by  sect.  117,  aU 
offences,  &c.,  under  this  Act  directed  to  be  prose- 
cuted in  a  summary  manner,  or  the  prosecution 
of  which  is  not  otherwise  provided  for,  may  be 
prosecuted  in  the  manner  directed  by  the  Sum- 
mary Jurisdiction  Acts.    But  if  sect.  128  embraces 
a  summons,  then,  reading  the  clauses  together,  it 
is  clear  that  a  summons  issued  in  the  form  pre- 
scribed in  this  Act  may  found  jurisdiction  under 
the  Summary  Jurisdiction  A^     Now,  do  the 
words  of  sect.  128  embrace  a  sumnions  P    I  think 
they  do.    In  the  first  place,  in  the  schedule  to  the 
Act  is  a  form  of   summons  not  directed  under 
Jervis's  Acte,  but  directed  to  a  person  incapable 
of  being  desienated.     Mr.  Sutton  felt  this  diffi- 
culty, but  explained  that  the  form  was  borrowed 
by  mistake  from  the  old  Act  of  1855,  which  con- 
ferred no  penal  jurisdiction  on  the  magistrates. 
To  test  this  let  us  see  whether  there  are  any 
provisions  in  the  Act  wnRh  require  to  be  carried 
out  by  means  of  the  summons  as  given  in  the 
schedule.   As  has  been  pointed  out,  the  provisions' 
of  sect.  8  are  of  this  kind.    A  complaint  against 
a  person  unknown  may  be  followed  by  an  order 
to  the  sanitaryauthority.     The  words  of    the 
section  are  :  "  Whenever  it  appears  to  the  satis- 
faction of  the  petty  sessional  court  that  the  person 
by  whose  act,  deilault,  or  sufferance  a  nuisance 
hable  to  be  dealt  with  summarily  under  this  Act 
arises,  or  the  owner  or  occupier  of  the  premises  is 
not  known  or  cannot  be  found,  then  the  nuisance 
order  may  be  addressed   to,  and  if  so  addressed 
shall  be  executed  by,  the    sanitary  authority." 
That  is  an  instance  of  a  summons  which  can  be 
dealt  with  in  no  other  way  than  that  prescribed  by 
sect.  128.    Therefore  that  disposes  of  Mr.  Sutton  s 
argument,   and  accounto  for  the  section   being 
there,  because  there  would  be  no  machinery  for 
serving  a  summons  in  the  form  of  the  schedule 
except  in  the  manner  prescribed  by  sect.  128.    I 
think  therefore  that  that  section  applies  to  the 
service  of    a   summons.     Mr.  Sutton,    however, 
addressed  to  us  another  argument  of  consequence. 
His  argument  was  that,  under  sect.  4,  a  person 
served  in  this  way  may  be  fined,  and  therefore  it 
was  necessary  to  insist  upon  a  personal  designation 
in  the   summons.     Weil, .  on  examination,  that 
argument  cannot  be  sustained,  because  the  4th 
sub-section,  which  authorises  the  fine,  "  where  a 
notice  has  been  served  on  a  person  under  this 
section,"  and  he  makes  default,  could  not  be  made 
available  against  a  person  without  designating 
that  person.    I  think  it  could  not  possibly  result 
in  a  fine  against  an  unknown  or  unnamed  person, 
ToLLXZ.,N.S.,1812. 


and  therefore  the  cUfficulty  suggested  by  Mr. 
Sntton  does  not  seem  to  me  to  follow  at  all.  Then 
we  come  to  the  other  provisions  of  the  Act. 
Sect.  5  provides  for  the  making  of  a  nuisance 
order  after  complaint  by  the  sanitary  authority, 
and  reading  sects.  5  and  8  together,  it  follows 
that  a  summary  order  defined  as  a  nuisance  order 
may  be  made,  although  the  person  complained 
against  cannot  be  found.  Under  these  circum- 
stances I  think  the  whole  Act  is  consistent ;  that 
this  summons  was  properly  served  under  the 
powers  of  sect.  128,  and  that  there  was  jurisdic- 
tion in  the  magistrate  to  hear  the  case.  The  rule 
therefore  must  be  made  absolute. 

Solicitors  for  the  applicant,  C.  V.  Young  and 
Son. 

Solicitor  for  the  magistrate.  Solicitor  to  the 
Treasurt). 


Sitpreme  Coitxt  of  InMcatnre. 

— ♦ — 

COURT   OF   APPEAL. 

Wednesday,  May  9. 
(Before  Lindlet,  Lopes,  and  Kay,  L.JJ.) 

Peek  v.  Bat.  (a) 

appeal  fbom  the  chancebt  division. 

Practice — Discovery — Interrogatories — Discretion 

of  judge. 

An  action  was  brought  by  the  plaintiff  against  the 
defendants,  B.  ana  A.,  the  executors  of  a  testator 
who  died  in  April  1888,  vnth  whom  the  plaintiff 
had  been  in  partnership.  The  action  arose  out 
of  a  dispute  as  to  what  was  the  amount  which 
the  estate  of  the  testator  was  entitled  to  receive 
for  his  sha/re  in  the  partnership  business.  JR., 
besides  being  an  executor  of  the  testator,  was  a 
partner  of  the  plaintiff.  Therefore  A.,  the  other- 
executor,  obtained  leave  to  defend  the  action  on, 
behalf  of  himseU  and  B.,  and  all  the  subsequent 
proceedings  in  the  action  were  consequently  con- 
ducted by  A.  alone. 

Under  the  Rules  of  Court  of  Nov.  1893,  the  plain- 
tiff obtained  leave  to  administer  interrogatories 
for  Oie  examination  of  both  the  defendants.  The 
summons  for  leave  to  deliver  the  interrogatories 
came  before  North,  J.  in  chambers,  and  his 
Lordship  ordered  certain  of  the  interrogatories 
objected  to  by  the  defendants  to  be  struck  out, 
but  as  regarded  the  remainder  of  them  made  the 
order  as  cuJced,  nottoithstanding  the  opposition  of 
the  defendanis  to  any  interrogatories  at  all 
being  administered. 

A.  appealed  from  that  order  on  the  grounds  (1) 
that  the  plaintiff  had  no  right  to  administer 
itUerrogatories  to  B.  as  well  as  4o  A.,  because 
his  answers  might  be  prejudicial  to  A.,  who  was 
alone  defending  the  action;  and  (2)  that  the 
interrogatories  toere  premature,  inasmu,ch  as  to 
order  ike  defendants  to  answer  the  greater  part 
of  the  inttnrogatories  would  be  equivalent  to 
compelling  them  at  the  present  stage  of  the  pro- 
ceedings to  prepaire  for  trial  on  the  merits  and  to 
disdose  their  ease;  and  that,  therefore,  the- 
interrogatories  were  unnecessary  and  oppressive. 

<a)  Bcported  by  £.  A  SCB^TCELET,  Esq.,  Barritt«r-at-Law. 
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Held,  that  the  fact  that  A.  had  obtained  liberty  to 
.  defend  the  action  alone  was  no  ground  for  object- 
ing to  the  delivery  of  interrogatorieg  to  R. ;  and 
that  the  plaintiff  could  not,  on  that  aecoutii,  be 
deprived  of  his  ordinary  remedy  to  interrogate 
both  defendants. 
Held  also,  that  North,  J.  having  exercised  his  dis- 
cretion as  to  the  allowance  of  the  interrogatories, 
his  order  coidd  not  be  disturbed,  for  no  appeal 
ought  to  be  entertained  from,  an  order  for  leave 
to  administer  interrogatoriea  under  the  Rules  of 
Nov.  1S93,  unless  there  was  some  material  error, 
or  some  serums  question  of  principle  involved, 
or  soms  subatanttal  injustice  done,  it  not  being 
the  function  of  the  Court  of  Appeal  to  look 
throT.gh  the  interrogatories  allowed  by  a  judge 
of  first  instance  to  see  whether  they  had  or  had 
not  been  properly  allowed,  and  rule  6  of  Order 
XXXI.  of  the  Rules  of  Court  1883  being  still  in 
force  to  enable  objections  to  be  taken  in  answer. 

This  action  was  brought  by  the  plaintiff,  Francis 
Peek,  against  the  defendants,  Henry  R.  Bay  and 
William  F.  A.  A  rchibald,  the  executors  of  the  will 
of  William  B.  Winch,  who  died  on  the  4th  April 
1888. 

The  testator  was  in  partnership  with  the  plain- 
tiff as  a  tea -merchant,  and  the  action  arose  out  of 
a  dispute  as  to  what  was  the  amount  which  the 
estate  of  the  testator  was  entitled  to  receive 
under  supplemental  articles  of  partnership,  dated 
the  26th  April  1887,  for  his  share  in  the  business 
in  respect  of  capital  and  goodwill. 

On  the  12th  April  1889  an  agreement  of  com- 
promise was  entered  into,  which  was  subsequently 
sanctioned  by  the  court,  with  the  object  of 
effecting  a  settlement  of  various  disputes  which 
had  then  arisen  between  the  plaintiff  and  the 
defendants  in  respect  of  matters  in  which  the 
plaintiff  and  the  testator  had  been  jointly  inte- 
rested, and  in  respect  of  the  amounts  which, 
mder  the  supplemental  articles  of  partnership,' 
were  payable  to  the  testator's  estate  for  capit^ 
und  goodwill. 

The  plaintiff  asked  by  his  statement  of  claim 
{inter  alia)  for  rectification  of  that  agreement  of 
sompromise  on  the  ground  of  mistake. 

By  their  defence  the  defendants  contended 
{inter  alia)  that  the  matter  was  concluded  by  the 
agreement  of  compromise. 

The  defendant  Bay,  besides  being  an  executor 
of  the  testator,  was  a  partner  of  the  plaintiffs. 

Therefore,  the  defendant  Archibald,  the  other 
executor,  applied  to  the  court  for  liberty  to  defend 
the  action  commenced  by  the  plaintiff,  tmd  that 
:he  condxict  of  such  defence  might  be  given  to 
him.  That  application  being  granted,  the  sub, 
seqiient  proceedings  in  the  action  were  conducted 
by  the  defendant  Archibald  alone. 

Under  the  Bules  of  Court  of  Nov.  1893,  Order 
XXXI.,  r.  1,  the  plaintiff  took  out  a  summons 
asking  for  leave  to  deliver  interrogatories  for  the 
examination  of  both  the  defendants. 

Upon  the  summons  coming  before  the  chief 
clerk  the  defendants  objected  to  the  major  part 
of  the  interrogatories  as  being  immaterial  and 
unnecessary  at  that  stage^  stating  that  it  was 
their  intention  to  set  down  their  special  defences 
for  prehminaiy  argument.  Acoordinf ly  the  prot 
ceedings  before  the  chief  clerk  were  adjourned  to 
the  judge  (North,  J.),  who,  however,  considered 
that  nothing  would  be  gained  by  setting  down  any 


points  for  pi-eliminary  argument,  and  that  Uk 
same  could  more  conveniently  be  dealt  with  od 
the  trial  of  the  action. 

Upon  this  the  plaintiff  restored  the  sununoas, 
and  the  defendants  repeated  their  objections  that 
the  bulk  of  the  interrogatories  were  still  imma- 
terial at  the  present  stage,  and  that  the  appUca- 
tion  could  properly  be  dealt  with  by  the  official 
referee,  in  the  event  of  the  action  being  referred, 
who  had,  under  Order  XXXVI.,  r.  50,  the  same 
power  to  order  interrogatories  and  discoveiy  as 
the  court.  They  further  stated  that  they  objected 
to  many  of  the  interrogatories  in  detail,  and  asked 
the  chief  clerk  to  go  through  the  same,  and  to 
allow  their  objections  to  be  stated.  This,  bor- 
ever,  the  chief  clerk  declined  to  do,  and  he  inti- 
mated that  he  was  prepared  to  make  an  order  as 
to  all  the  interrogatories. 

The  matter  was  then  adjourned  to  the  judge  in 
chambers,  when  his  Lordship  directed  certun  por- 
tions of  the  interrogatories  to  be  struck  oat,  oat 
as  regarded  the  remainder  of  them  made  an  order 
as  asked.  At  the  same  time.  North,  J.  certified 
that  he  was  satisfied  that  the  case  ha.d  been  suffi- 
ciently argued  before  him. 

From  that  ordei-  the  defendant  Archibald  nov 
appealed. 

Cotens-Hardy,  Q.C.  and  Montague  Lush  for 
the  appellant. — First  we  say  that  the  plaintiff  has 
no  right  to'  administer  interrogaAQries  to  the 
defendant  Bay  as  well  as  to  the  d^nduit  Archi- 
bald, because  the  answers  of  the  former  defendant 
may  be  prejudicial  to  the  defendant  Archibald. 
who  is  alone  defending  the  action.  Then  we  say. 
that  to  order  the  defendants  to  answer  the  greater 
part  of  these  interrogatories  will  be  equivatent  to 
compelling  them  at  the  present  sta/ge  to  prepare 
for  trial  on  the  merits,  and  to  disclose  their  case. 
Apart  from  the  fact  that  the  defendants  oa$;Iit 
not  upon  interrogatories  to  be  compelled  to  dis- 
close their  case,  there  is  the  further  pointy  that  at 
the  present  stage  the  interrogatories  are  unneoes- 
sary  and  oppressive.  MoreoTer,  the  learned  judge, 
by  allowing  the  interrogatories,  has  precluded  the 
parties  interrogated  fi-om  taking  any  objections 
when  they  answer  the  interrogatories.  The 
matter  will  be  regarded  as  res  judicata. 

Swinfen  Eady,  Q.C.  and  Christopher  James,  for 
the  respondent,  were  not  called  upon  to  arguR 

LiNDLET,  L.J. — This  is  a  motion  which  is 
rather  peculiar.  It  is  an  action  bv  Mr.  Peek,  who 
is  a  surviving  partner,  against  Mr.  Bay,  who  is 
also  a  surviving  partner,  and  Mr.  Archibald,  who. 
with  Mr.  Bay,  are  the  executors  of  a  deceased 
partner  named  Winch.  There  is  a  controvmr 
between  them  about  the  mode  of  winding-up  the 
partnership,  and,  in  particular,  whether  a  certain 
dfeed  of  compromise  come  to  in  1889  is  binding, 
and  what  the  tme  construction  of  it  is.  Now  it 
seems  that,  by  an  order  which  we  need  not  do 
more  than  refer  to,  Mr.  Archibald  has  been 
appointed  to  defend  this  action  on  behalf  of  him- 
self and  Mr.  Ray — that  is.  on  behalf  of  the  estate. 
The  plaintiff  has  administered  interrogatories  for 
the  examination  of  Mr.  Ray  and  Mr.  ArehibeJd, 
and  the  learned  judge  (North,  J.),  under  the  Buks 
of  Court  of  Nov.  1893,  has  looked  into  the  matter, 
.and  has  given  leave  to  deliver  those  interrogatories 
to  both  of  them.  Now  Mr.  Archibald  ara^ls, 
and  says  that  the  plaintiff  hae  no  right  to  deliver 
interrogatories  to  Mr.  Bay.  It  strikes  me  as  a  most 
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eztiaordiuaiy  appeal.  I  never  heard  of  one  defen- 
dant appealing  against  an  order  that  another 
defendant  should  answer  interrogatories.  It  is 
<^uite  new  to  me,  and  strange.  It  is  sought  to  be 
made  right  by  saying  that  Mr.  Archibald  has 
liberty  to  defend.  That  may  be ;  he  may  have 
liberty  to  defend,  but  that  is  no  reason  at  all  why 
the  plaintiff  should  not  interrogate  Mr.  Bay. 
Why  the  plaintiff  should  be  deprived  of  his  ordi- 
nary right  to  deliver  interrogatories  to  both  of 
these  defendante  I  do  not  know.  I  dismiss  that, 
because  I  think  it  utterly  wrong  for  Mr.  Archibald 
to  quarrel  with  the  order  requiring  Mr.  Bay  to 
answer  interrogatories  or  to  make  an  affidavit. 
He  has  nothing  to  do  with  it  any  more  than  I 
have.  As  to  his  own,  there  is  more  to  be  said. 
The  learned  judge  has  required  Mr.  Archibald  to 
make  certain  affidavite  and  to  answer  certain  in- 
terrogatories, and  the  learned  judge  has,  under 
the  new  rules,  gone  into  the  matter,  and  has  come 
to  the  conclusion  that  these  interrogatories  ought 
to  be  allowed.  That  is  all.  Now  I  admit  that, 
unfortunately,  there  is  that  section  in  the 
Judicature  Act  1873  which  enables  appeals  to 
be  brought  from  all  orders,  and  these  matters  may 
go  to  the  House  of  Lords  until  that  unfortunate 
section  is  modified,  as  I  hope  it  will  be  in  the 

fireaent  session  of  Parliament,  but  there  it  is. 
n  substance,  it  appears  to  me  that  there  is  nothing 
wrong.  But  there  may  be  numerous  objec- 
tions, for  anything  I  know,  which  are  perfectly 
open  to  the  defendant  to  take  by  his  answers. 
jQthoi^h  the  learned  judge  has  allowed  interro- 
gatories, of  course  he  has  allowed  them  subject 
to  all  proper  objections.  The  only  point  upon 
which  the  judge  is  likely  to,  and  must  in  practice, 
have  made  up  his  mind  is  as  to  whether,  so  far 
as  he  can  judge  at  the  time,  a  particular  interro- 
gatory is  or  is  not  premature  when  he  is  asked 
to  allow  the  interrogatory.  He  must  practically 
address  his  mind  to  that,  and  if  he  allows  it  that 
is  an  indication  that  it  is  not  premature.  Still 
it  is  not  res  judicata,  and  if  the  defendant  can 
make  out  upon  oath  and  show  facte  which  make 
out  that  it  is  premature,  it  is  open  to  the  judge  to 
reconsider  it.  But  from  the  decision  of  the  judge 
that  interrogatories  should  be  allowed  because  he 
thinks  they  are  not  premature,  I  do  protest 
against  there  being  an  appeal.  I  object  alto- 
getlier  to  there  being  an  appeal.  It  is  a  matter 
for  the  discretion  ot  the  learned  judge,  and  we 
are  not  sitting  here  to  review  the  learned  judge's 
decision  in  such  a  matter.  I  think  the  whole 
thin^  is  a  mistake,  and  that  the  appeal  ought  to 
be  dismissed  with  costo. 

LrOPES,  L.J. — ^I  am  of  the  same  opinion.  The 
interrogatories  have  been  delivered  under  the  new 
rules,  the  Bules  of  Nov.  1893,  and  Mr.  Archibald 
takes  this  objection  :  He  says  that  there  is  no 
right  to  administer  interrogatories  to  Mr.  Bay — 
that  is,  the  other  defendant.  All  I  can  say  is,  I 
never  heard  in  the  whole  course  of  my  life  of  a 
case  where  one  defendant  objected  to  interroga- 
tories delivered  to  another  defendant.  Such  an 
objection,  I  think,  cannot  be  teken.  The  learned 
judge,  as  has  been  already  said,  has  allowed  these 
interrogatories  under  the  new  rules.  He  has 
carefully  gone  through  them,  and  he  has  made 
certain  alterations.  He  has  struck  out  certain 
things  that  he  thought  ought  not  to  be  included 
in  the  interrogatories.  He  has  allowed  them,  and 
then  there  is  an  appeal  to  this  court  having  regard 


to  thai  idlowance  by  the  judge,  and  it  is  said  that 
some  of  these  interrogatories  are  premature.  I 
think  that  that  is  the  main  objection  that  was 
taken.  I  am  unable  to  say  that  there  is  not-' 
a  right  of  appeal ;  but  I  do  most  emphatically  ■ 
say  this,  that  I  think  an  appeal  of  this 
kind  is  most  improper.  I  think  that  no  appeal 
ought  to  be  brought,  and  no  appeal  I  am 
certain  will  be  entertained  by  this  court,  unless 
in  a  case  like  this  there  is  some  error, 
some  question  of  principle  involved,  or  some 
substantial  injustice  done.  And  at  this  stage 
(except  that  something  of  that  kind  is  established) 
the  court  will  not  entertain  an  appeal  of  this ' 
kind.  It  seems  to  me  that  a  misteko  is  made 
altogether.  It  is  suggested  that  the  learned 
judge  by  allowing  interrogatories  (as  he  has  done 
in  this  case)  precludes  the  party  interrogated 
from  taking  any  objection  when  he  answers  the 
interrogatories.  In  my  opinion  that  is  incorrect. 
What  the  learned  judge  does  when  he  allows  the 
interrogatories  is  this :  He  determines  whether  it 
is  a  proper  case  in  which  interrogatories  ought  to 
be  delivered  at  all,  and  then  under  the  new  nuee  be 
deals  with  each  interrogatory  (he  is  bound  to  do 
that)  for  the  purpose  of  seeing  whether  prinui  • 
facie,  and  on  the  face  of  it,  a  particular  inter- 
rogatory is  proper.  That  is  what  he  does  when 
he  allows  the  interrogatory.  But  he  does  not 
preclude  any  objections  being  taken  by  the  party  • 
interrogated  when  he  filed  his  affidavit  in  answer  - 
to  the  interrogatories.  To  my  mind  that  is  made 
perfectly  clear  by  Order  XXXI.,  r.  6.  The  new  • 
orders  came  into  operation  in  Nov.  1893,  but ' 
Order  XXXI.,  r.  6,  remains ;  and  what  does  that 
say  ?  It  says  :  "  Any  objection  to  answerii^ 
any  one  or  more  of  several  interrogatories  on  the 
ground  that  it  or  they  is  or  are  scan&lous  or  irrele- 
vant, or  not  bond  fide  for  the  purpose  of  the  cause  or 
matter,"  and  then  come  these  words  "  or  that  the 
matters  inquired  into  are  not  sufficiently  material 
at  that  stage,  or  on  any  other  ground,  may  be 
taken  in  the  affidavit  in  answer."  That  rule 
remains  still  in  force,  and,  to  my  mind,  makes  it 
absolutely  clear,  clear  beyond  all  doubt,  that  an 
allowance  does  not  preclude  the  objection  being 
taken  in  the  way  provided  for  under  that  rule  of 
Order  XXXI.  I  think,  therefore,  that  this  appeal 
must  be  dismissed. 

Kat,  L.J. — I  entirely  agree  with  the  judgmente 
that  have  been  pronounced,  and  I  will  only  add  a 
few  words.  I  should  have  doubted,  I  confess, 
looking  at  the  tei-ms  of  Order  XXXI.,  i'.  1,  of  the 
new  rules,  whether  any  order  was  required.  It  is 
only :  "In  any  cause  or  matter  the  plaintiff  or 
defendant  by  leave  of  the  court  or  a  judge  may 
deliver  interrogatories."  I  doubt  whether  leave 
should  be  treated  as  an  order.  Supposing  it  is, 
however,  in  this  case  the  fii-st  objection  made  is 
a  most  eztraorduiary  one.  Before  I  notice  any  of 
the  objections  I  say,  speaking  for  myself,  most 
emphatically,  that  where  a  juc^  has  under  these 
new  rules  himself  had  interrogatories  brought 
before  him,  and  has  determined  whether  he  will 
allow  them  or  not,  or  which  of  them  he 
will  allow,  or  what  part  of  them  he  will  allow, 
if  anyone  chooses  from  that  allowance  to 
appeal  he  cannot  hope  to  succeed — and  I  hope 
he  never  will  be  allowed  to  succeed — unless  he 
can  show  some  serious  question  of  principle  in 
which  the  judge  in  the  leave  he  has  given  has 
made  a  material  error.     To  say  that  tois  court 
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is  to  be  asked  to  look  through  the  interrogatories 
which  the  learned  judge  of  first  instance  has 
allowed,  and  to  see  whether  this,  that,  or  the 
other  part  of  an  interrogatory  has  been  properly 
aUow(Ml  or  not  is,  to  my  mind,  a  total  mistake 
as  to  the  functions  of  the  Court  of  Appeal.  On 
the  interrogatories  being  allowed  by  the  learned 
judge,  he  allows  them  subject  to  the  rules  of  the 
court,  and  one  of  the  rules  of  the  court  which 
is  not  abolished  by  the  new  rules  of  Nov.  1893 
is  rule  6  of  Order  XXXI.,  to  which  my  brother 
Lopes  has  referred.  That  rule  enables  every- 
body who  has  to  answer  interrogatories  to  raise 
any  objection  which  he  maythink  proper  to  raise 
and  to  decline  to  answer.  Then  for  the  first  time 
the  learned  judge  will  have  to  consider  whether 
l^e  objection  is  good  or  not.  The  allowanoe  of  an 
interrogatory  by  a  judge,  although  he  goes  through 
the  interrogatory  and  strikes  out  part  and  allows 
other  parts  to  remain,  means  no  more  than  this  : 
"I^  allow  these  interrogatories,  subject  to  any 
objection  which  the  person  to  whom  they  are 
addressed  may  have  a  right  to  make,  that  objec- 
tion to  answer  being  pointed  out  by  Order  XXXI., 
r.  6,  and,  notwithstanding  my  allowance,  he  may 
make  the  objection  just  as  though  I  had  not 
allowed  it."  The  judge  has  given  leave  merely 
to  administer  interrogatories,  and  that  does  not 
mean,  in  my  opinion,  in  the  least  degree  that  he 
has  prejudged  the  question  whether  interroga- 
tories ought  to  be  answered  or  not.  I  confess  I 
think  that  this  kind  of  appeal  should  be  dis- 
couraged in  every  way  possible,  and  that  this 
appeal  is  utterly  wrong,  and  must  be  dismissed, 

with  costs.  A         I  J  •      •     J 

Ajopeal  dtsmxaged. 

Solicitors  for  the  appellant,  Patnea,  Blyth,  and 
Svxtable. 

Solicitors  for  the  respondent,  Drueei  and  Atllee. 


WedneBday,  March  4. 
(Before  Lindley,  Kat,  and  Smith,  L.JJ.) 
Be  Salaman.  (a)    . 

APPEAL  PEOM  THE    CHANCEBT  DIYISION. 

Solicitor  and  client  —  Coste  —  Taxation  —  Several 
retainers  by  co-plaintiffs  in  action — Solicitors 
Act  1843  (6*7  Vict.  c.  73),  •.  37. 

Where_  the  retainer  of  a  solicitor  it  a  several 
retainer  by  a  number  of  persons,  each  is  entitled 
to  have  the  whole  bill  of  costs  taxed,  although 
each  has  only  to  pay  a  proportion  of  the  entire 
amount.  And  there  is  an  absolute  right  to  have 
the  bill  taxed  without  serving  anyone  except  the 
solicitor. 

Re  Colquhoun  (5  De  G.  M.  &  G.  B5)  followed. 

Thirty-four  persons  gave  separate  retainers  to  a 
solicitor  to  take  proceedings  to  cause  their  nanhes 
to  be  removed  from  the  register  of  shareholders 
of  a  company,  on  the  ground  of  misrepresenta- 
tions contained  in  its  prospectus.  The  arrange- 
ment was  that  they  should  contribute  to  the  costs 
in  proportion  to  the  number  of  shares  they  respec- 
tively held  in  the  company.  After  the  litigation 
had  ended  some  of  the  thirty-four  persons  applied 
to  have  the  solicitor's  bill  of  costs  taxed.  Keke- 
wich,  J.  made  an  order  for  taxation,  but  directed 
it  not  to  be  drawn  up  till  evidence  was  produced 
that  the  applicants  had  communicated  with  ali 

(o)  Reported  by  E.  A.  Scbatchlkt,  Esq.,  Barrlster-»t-L«w. 


the  other  of  the  thirty-four  parties,  and  ihejr 
were  made  respondents  to  the  tummone  or  reert 
shown  to  desire  to  take  no  further  part  in  Oie 
matter.  The  applieanis  endeavoured  to  eomptf" 
with  this  direction,  but  some  of  the  parties  andd 
not  be  found.  Kekewich,  J.  thereupon  dismiteed 
the  summ,ons.    The  applieanis  appealed. 

Held,  that  the  strict  right  of  the  applieantt  teas  to 
have  the  bill  taxed  without  serving  anyone  except 
the  solicitor,  but  that  Kekewich,  J.  teat  quite 
right  in  endeavouring  to  secure  a  taxation  at 
which  all  parties  were  present,  to  thai  there 
could  not  be  any  tubtequent  appUeation  to  tax 
by  another  party. 

But  held,  that  Kefeewieh,  J.  was  wrong  in  ditmit- 
sing  the  tummons  when  U  v>as  found  impraeiie- 
ahle  to  communicate  witk  the  other  partiet ;  and 
that  an  order  for  taxation  mtut  oe  made,  tite 
applicants  submitting  to  pay  what  should  appear 
tooe  due  from  them  retpeetivelti. 

Appeal  from  a  decision  of  Kekewich,  J. 
The  &cts  of  the  case  sufficiently  appear  from 

the  head-note  and  judgments. 

The  summons  came  on  to  be  heard  before 
Kekewich,  J.  on  the  28th  March  1893,  when  the 
following  judgment  was  delivered : 

Kekewich,  J. — Mr.  Warmington  has  argued 
that  the  submission  to  pay  must  oe  equivalent  to, 
or  the  counterpart  of,  the  legal  liability ;  and  witii 
that  I  entirely  agree.    One's  duty  tnerefoire  a, 
first  to  ascertain  what  the  legal  liabilitr  is.    The 
retainers  in  the  first  instance  were  undoubtedly 
separate.    I  have  listened  to  an  argument,  sup- 
ported by  references  to  several  cases,  that  I  ought 
now  to  consider  that,  notwithstanding  that  faci^ 
there  was  ultimately  a  joint  retainer,  and  that  the 
applicants  necessarily  come  before   me  on  tiiat 
footing.  To  my  mind,  the  affidavit  of  the  aolieitor 
himseu    is    a    sufficient    answer   to    t^at.     Mr. 
Salaman  states  in  the  second  raragraph  of  his 
affidavit,  filed  on  the  2nd  Aug.  1892,  that  "  he  was 
separately  retainedbv  thealleged  applicants."  The 
'"  alleged  applicants     there  mean  mose  who  were 
supposed  to  be  applicants  for  shares  in  the  com- 
pany in  question.    He  then  sets  out  the  histoty 
of  what  occurred  afterwards ;  and  what  happoied 
was  this :   There  being  a  huve  number  of  persons, 
it  occurred  to  them,  or  perhaps  more  stnctly  to 
Mr.  Salaman,  their  solicitor,  that  there  would  be 
an  advantage  in  having  a  committee  with  whom 
he  might  communicate   and  who  would  act  on 
behalf  of  all.    And  having  obtained  the  assent  of 
his  clients  in  a  large  measure  to  that  proposal,  he 
further  obtained  a  letter  from  them  authorisiiig 
the  committee  to  act,  and,  amongst  other  things, 
to  instruct  him.    The  letter  was  well  advised  and 
well  framed.    It  was  desirable  that  there  sboold 
be  a  document  of  that  character  to  bind  all  parties, 
and  it  seems  to  me  to  have  expressed  exactly  what 
was  intended.    The  date  of  that  letter  was,  I 
suppose,  the  6th  Nov.  1889,  as  it  was  inclosed  in  a 
letter  of  that  date.    It  runs  thus :  "  I  appoint  yoa 
and  each  of  vou  " — that  is,  the'  committee — "to 
act  on  my  behalf  in  any  proceedings  against  the 
above  company  in  which  I  have  retted   Mr. 
Ernest  Salaman  as  my  solicitor,  and  I  herd? 
authorise  you    to    instruct  him   on  my   behan 
as    you     may     be    advised,    and    I    agree    to 
conform  to  and  to  be  bound  by  what  vou  may 
instruct   him    to    do,    and    this    shall    be  an 
authority  to  Mr.  Salaman  to  take  your  instmc- 
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tions  on  my  behalf.  I  also  agree,  aa  between 
myself  and  the  other  allottees  for  whom  Mr. 
Salaman  ie  acting,  to  bear  and  pay  my  share  of 
the  whole  costs  and  expenses  in  proportion  to  the 
number  of  shares  held  by  me."  It  would  be 
possible  to  construe  that  letter  grammatically  as 
meaning  that  as  regards  eveiy  one  of  the  persons 
fiigning  it  the  committee  were  to  act  on  that 
persoirs  behalf,  and  to  instruct  Mr.  Salaman 
to  incur  whatever  expenses  were  thought  neces- 
sary. The  last  sentence  seems  to  indicate 
that  the  distribution  of  the  costs  was  to  be 
between  each  individual  signatory  and  the  other 
allottees  of  shares,  from  which  might  possibly  be 
drawn  the  inference  that,  as  between  each  signa- 
tory and  Mr.  Salaman,  each  signatory  was  to  be 
liable  for  the  whole  of  the  costs.  But  that,  to  my 
mind,  would  be  entirely  against  the  tenor  of  the 
whole  proceedings,  and  I  think  also  against  the 
honour  of  Mr.  Salaman.  To  suggest  thai  by  the 
grammatical phrasingof  aletterof  that  kind,  which 
was  only  written  for  uie  more  convenient  despatch 
of  legal  business,  he  intended  to  convert  a  sepa- 
rate retainer  into  a  joint  retainer  would  be  domg 
injustice  to  a  solicitor  against  whom  not  a  word 
has  been  attempted  to  he  said  in  these  proceed- 
ings. He  was  the  separate  solicitor  of  those 
different  clients,  and,  though  there  was  a  joint 
transaction  in  which  they  were  all  interested,  I 
take  it  that  he  never  intended  and  never  desired  to 
alter  the  relations.  At  the  end  of  his  judgment 
Bacon,  Y.C.,  in  the  case  which  has  been  cited 
of  Re  Allen;  Davies  v.  Chatwood  (40  L.  T. 
Rep.  N.  S.,  187;  11  Ch.  Div.  244,  249),  puts  the 
contract  in  the  case  before  him  in  terse  and  intel- 
ligible languaKe.  He  says  this :  "  It  is  a  joint 
retainer  to  this  extent.  'We' — ^he  professes  to 
speak  in  the  name  of  the  clients — 'together 
undertake  to  pay  you,  but  not  that  any  one  of  us 
-will  pay  yon  all ;  we  jointly  contract  with  you  and 
-with  ourselves  that  we  will  pay  you  the  whole 
amount  of  your  charges.' "  Although  that  letter 
which  I  have  read  was  not  written  to  Mr.  Salaman 
nor  signed  by  Mr.  Salaman,  he  was  in  a  larger 
sense  a  party  to  it  and  to  the  contract  which  was 
thereby  made  ;  and  the  contract,  I  hold,  was  of  the 
character  which  Bacon,  Y.C.  states  in  the  words 
-which  I  have  just  referred  to.  Therefore,  I  think 
Ihat  from  the  beginning  to  the  end  there  was  a 
separate  retainer.  The  result  would  be  that, 
according  to  the  practice  of  the  court  and  as  laid 
down  by  the  taxing  master's  certificate  in  Me 
Colquhoun  (5  De  G.  M.  &  G.  35),  and  to  be  found 
elsewhere  in  many  cases,  the  liability  of  each  of 
thoee  gentlemen  is  this :  He  is  liable  to  pay  all 
costs  incurred  on  his  behalf  as  a  separate  client, 
that  is,  anything  which  distinguishes  his  case 
from  others,  as,  for  instance,  where  compromises 
were  entered  into,  the  particular  agreement  of 
'Compromise  which  related  to  him,  and  in  which 
others  were  not  concerned,  and,  if  two  or  three 
were  grouped  together,  his  proportion  of  that 
smaller  section  of  the  whole  bill.  He  is  also  liable 
-to  pay  his  share  of  the  whole  bilL  What  is  that 
share  P  According  to  Ee  Colquhoun  (ubi  lup.)  and 
the  general  practice,  the  way  of  ascertaining  the 
4Bbare  would  be  to  ascertain  how  many  persons  are, 
in  the  sense  I  have  mentioned,  jointly  liable  for 
the  whole,  and  then  to  make  each  of  them  liable 
fleverally  for  a  proportion  exactly  estimated 
according  to  the  number  of  persons.  That  is  to 
aaj,  if  there  are  five  persons,  each  is  liable  for  a 


fifth.  But  here  the  contract  is  special  as  regards 
that;  and  they  are  to  bear  their  share  of  the 
whole  costs — that  is  the  general  costs — ^in  propor- 
tion to  the  number  of  shares  held  by  them  in  the 
company.  That  seems  to  me  at  the  same  time  to 
introduce  a  great  difficulty,  though  no  doubt  it 
also  renders  it  easy  to  make  a  declaration  which 
would  enable  one  to  give  effect  to  it  subject  to 
remarks  I  have  yet  to  make.  It  appears  from 
Mr.  Salaman's  affidavit  that  various  contribu- 
tions were  received  from  time  to  time  from  the 
alleged  applicants.  All  that  is  matter  for  inquiry. 
To  my  mind  it  would  be  necessary  on  such  an 
application  as  this  to  ascertain  what  is  each 
applicant's  liability ;  to  find  out  how  much 
he  has  paid ;  to  determine,  if  possible,  how  that 
payment  by  him  ought  to  be  borne  as  regards  the 
others.  For  that  purpose  it  might  probably  be 
necessary  to  direct  certain  inquiries  to  be  taken 
before  the  chief  clerk,  and  in  the  end  to  direct 
taxation  not  tor  the  purpose  of  settling  those 
questions  which  the  texmg  masters  are  perfectly 
competent  to  settle,  though  not  coming  within 
their  ordinary  duties,  but  so  that  the  taxation 
may  be  conducted  on  ascertained  principles.  My 
present  impression  is  that,  in  order  to  do  that 
properly,  I  must  have  the  other  parties  before  the 
.court ;  that  is  to  say,  the  parties  who  are  at  least 
as  much  interested  in  the  result,  though  they  do 
not  desire  taxation,  aa  the  present  applicants  who 
do  desire  taxation.  And  I  think  I  must  have 
some  proof  either  before  me  or  by  an  inquiry  in 
chambers,  what  the  different  shares  of  these  appli- 
cants are,  and  what  sums  they  have  paid.  I  can 
conceive  the  registrar  finding  it  extremely  difficult 
to  give  any  usual  directions  respecting  the  applica- 
tion of  the  money  received.  I  am  not  prepared  to 
make  an  order  which  would  refer  the  matter  to  the 
taxing  master  in  order  that  he  may  in  due  course 
send  it  back  to  me.  I  do  not  think  that  that  is 
the  way  in  which  to  ti-eat  a  matter  of  this  kind. 
Remembering  that  the  sum  of  27002.  has  already 
been  paid,  and  that  3009Z.  more  is  now  claimed,  it 
is  a  large  matter,  and  if  it  is  to  be  dealt  with  at 
aU  it  must  be  dealt  with  properly.  Therefore  I 
must  give  Mr.  Eady  the  option  of  either  taking  a 
refused  of  the  summons,  if  he  thinks  that  -will  be 
of  any  advantage  to  him,  or  of  its  standing  over 
in  order  that  he  may  amend  and  bring  before  me 
an  application  for  a  proper  order.  The  order 
which  he  now  asks  me  to  make  ought  not,  I 
think  for  the  reasons  I  have  advanced,  to  be 
made. 

The  matter  having  stood  o-ver  in  accordance 
-with  the  above  direction  of  the  learned  judge,  it 
came  on  again  before  him  on  the  20th  Dec.  1893, 
when  the  following  judgment  was  delivered : 

Eekcwich,  J. — Messrs.  Salaman  are,  as  regards 
this  bill,  in  a  position  of  some  little  embarrassment. 
I  say  this  bill  advisedly  and  distinctly,  because  I 
put  out  of  the  question  altogether  the  small  sepa- 
rate bills  of  business  done  for  some  few  of  the 
applicants  separately.  I  speak  of  the  one  big  bill 
in  court  on  behalf  of  the  syndicate  or  the  com- 
mittee, -with  regard  to  which  I  have  held  that  there 
is  a  separate  retainer  by  the  different  applicants  and 
others  who  were  formal  parties  to  the  summons. 
In  the  first  place,  they  do  not  know,  if  there  is  to  be 
a  distribution  of  liability,  exactly  what  they  are  to 
recover  from  each  particular  client.  The  Uabiiity 
may  vary.    There  may  be  different  shares  held  at 
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different  times.    That,  perhaps,  is  a  small  matter. 
The  much  more  importent  matter  is  this :  These 
gentlemen,  or  some  of  them,  seem  from  time  to 
time  to  have  made  payments  to  Messrs.  Salaman, 
and  it  is  very  important  now  to  know  who  made  the 
payments,  and  to  what  amount,  because,  when  you 
have  found  out  the  liability  on  the  bill  for  any 
one  of  the  applicants,  you  have  to  deduct  from 
the  amount  of  that  liability,  the  amount  for  which 
he  is  to  have  credit,  and  his  ultimate  liability 
depends  entirely  upon  the  simple  arithmetic  of 
deducting  the  credit  from  the  debt.     How  is  that 
to  be  done  P    That  can  be  done  for  aught  I  know 
without  much  difficulty  as  between  any  of  them. 
But  how  about  those  who  are  away  P    Here  are 
a   certain  number  of  gentlemen  who  s^  they 
do  not  desire  to  tax,  and  do  not  want  to  ^  any- 
thing in  the  matter.    They  hare  not  assented 
to  this  order;  they  are  not  here.    So  far  as  I 
am  aware  they  have  never  been  told  what  the 
order  was  to  be.    The  snmmons  does  show  what 
it  was  proposed  to  be,  but  the  summons  does  not 
show  that  the  order  is  to  be  in  this  form.    It  asks 
for  a  reference  to  the  taxing  master  to  tax,  and 
then,  that  all  usual  directions    may   be    given 
touching  such  taxation.    That  certainly  would 
not  include — at  least,  I  cannot  conceive  that  any- 
body ought  to  be  held  to  think  that  it  would 
include — an  inquiry  as  to  what  is  due  and  what  is 
the  payment  to  be  made  by  the  several  persons 
sepaiutely  on    account   of    their    separate    lia- 
bility.   That  might  possibly  be  got  over  by  the 
form  of  the  minutes  which  now  contain  directions. 
Let  the  solicitors  give  credit  for  all  sums  received 
from  or  on  account  of  the  applicants  respectively, 
or   for    which    the    appliiamts    respectively    are 
entitled  to  credit,  and  it  might  be  possible  to  get 
over  that  by  giving  these  gentlemen,  who  say  that 
they  do  not  desire  anything  more,  notice  of  the 
order,  saying  they  may  nave  time  to  object  to  it  or 
anything  of  that   kmd.    Probably   under   that 
direction  the  inquiry  which  I  have  mentioned 
would  be  carried  on,  and  possibly  that  inquiry 
might,  notwithstanding  what  I  have  said  on  the 
former  occasion,  be  conveniently  conducted  before 
the  taxing  master.    I  thought  not  then.    I  am 
not  satisfied  now    that    a   preliminary   inquiry 
would  not  be  better  and  fairer  than  to  make  a 
double  process,  which,  of  course,  would  increase 
the  cost  as  well  as  cause  delay,  which  has  already 
been  excessive.    I  see  some  reasons  for  thinking 
that  I  was  a  little  bit  hasty  in  saying  that  the 
inquiry  could  not  be  conducted  before  the  taxing 
master.    But  how  about  those  gentlemen  who 
have  not  been  served  at  all  P    There  are  several 
of  them  ontside,  and  as  regards  each  one  of  those, 
when  this  taxation  is  complete,  Messrs.  Salaman 
will  be  in  the  position  of  being  liable  to  a  fresh 
taxation  by  them  (on  special  grounds  of  course) 
with  a  further  inquiry  what  sums  had  been  paid 
by  them.     Therefore,  Messrs.  Salaman   having 
accepted,  we  will  say,  lOOZ.  less   10  per  cent., 
may  find  that  they  are  obliged  to  accept  also 
from  one  of  these  absent  parties  1002.  less,  say,  10 
per  cent.    In  other  words,  they  will  be  101.  out  of 
pocket.    It  seems  to  me  that  solicitors  ought  not 
to  be  put  in  that  position.    Their  bargain  was  on 
separate  retainers  to  conduct  this  business,  and  to 
make  one  bill.    Nobody  has  found   fault    with 
that,  and  it  is  not  suggested  that  there  is  not  one 
proper   bill.    Their  right    is  to  have  that   one 
bill  taxed,  so  as  to  bind  every  person  who  is  liable 


to  them,  and  as  a^inst  whom  they  are  bound  to 
give  credit.  And  unless  I  can  make  an  order 
which  will  put  them  in  that  position,  so  that  when 
the  whole  thing  is  over  the  papers  will  be  tied  up 
and  the  matter  settled,  I  do  not  think  that  I  ought 
to  make  an  order  at  all.  J  do  not  think  that  they 
have  been  very  fairly  treated  in  the  delay.  I  do 
not  say  that  there  has  been  any  want  of  good 
faith.  But,  on  the  ground  I  have  just  mentioned,. 
I  think  it  would  be  very  unfair  to  the  solicitors  to 
make  any  order  on  this  application  at  all.  Mr. 
Warmington's  offer  is  a  proper  offer.  He  asks 
that  the  refusal  of  an  order  on  this  summons 
should  be  without  prejudice  to  any  application 
which  the  applicante  or  any  of  them  may  be 
advised  to  make,  and  that  he  will  not  take  the 
objection  (I  suppose  within  a  reasonable  timei 
that  the  application  is  out  of  time.  I  think  that 
that  is  a  fair  concession  from  the  solicitors,  and 
one  that  they  ought  to  make  and  do  make.  But 
subject  to  that,  i  think  that  the  proper  order  to 
make  now  is  that  there  shall  be  no  order  on  this 
summons  except  that  the  applicante  do  pay  the 
ooste. 
From  that  decision  the  applicante  now  appealed. 

Swinfen  Body,  Q.O.  (Gatey  with  him)  for  the 

.  appellante. — No  substantial  answer  can  bie  raised 

to  the  application  to  tax  the  bill  of  coste  in  this 

case,  the  right  to  do  which  is  undoubted : 

Be  Colquhoun,  5  De  6.  M.  &  G.  35 ; 

Re  AUen ;  Daviea  v.  Chaivcood,  40  L.  T.  Bep.  K.  S. 

187  ;  11  Ch.  Div.  244 ; 
Burridge  v.  B«tl«w,  32  L.  T.  Eep.  N.  S.  807. 

George  White  for  the  respondent. — I  am  not 
concerned  to  dispute  th^  law  in  this  case.  [Kay, 
L.J. — That  seems  clear  from  the  decision  in  Re 
Colquhoun  {ubi  swp.).']  But  I  say  that,  if  there 
is  to  be  a  taxation,  let  it  be  such  as  may  do  justice 
not  orJy  to  the  appellante,  but  to  the  respondent 
also.  If  the  court  thinks  that  the  order  for  texa- 
tion  should  be  made  at  all,  I  submit  that  it  should 
be  made  in  an  amended  form.  An  order  to  tax 
a  solicitor's  bill  incurred  by  a  number  of  persons, 
obteined  on  the  application  of  only  some  of  them, 
is  in-egular : 

Re  nderton,  33  Beftv.  201 ; 

Re  Hair,  10  Beav.  117. 

No  reply  was  called  for. 

LiNDliET,  L.J. — I  think  that  this  is  a  case  ia 
which  Kekewich,  J.  has  gone  too  far.  Here  we 
have  thirty-four  gentlemen  who  had  a  claim 
against  a  company  for  misrepresentetion.  They 
might  have  brought  thirty-four  separate  actions 
against  the  company;  but  they  naturally  com- 
bined together  and  brought  a  test  action.  They 
made  arrsjigemente  with  a  solicitor  to  conduct 
the  action  tor  them  all,  agreeing  to  be  respon- 
sible to  him  for  the  aggregate  costs,  but  only  pro- 
portionately to  their  shai-es,  and  they  gave  hmi  a 
reteiner  expressed  in  such  a  form  as  to  be  not  & 
joint  but  a  series  ot  separate  retainers,  each 
underteking  to  pay  his  share.  When  that  was 
done  a  committee  was  appointed  to  give  instmc- 
tions  to  the  solicitor,  and  certain  calls  were  made 
to  meet  the  coste,  amounting  to  16s.  6d.  per 
share.  Now,  one  of  these  gentlemen  says,  "  I  want 
the  solicitor's  bill  taxed."  What  is  his  strict 
right  ?  It  is  no  doubt  to  have  the  whole  bill 
taxed ;  nor  is  he  bound  to  serve  anybody  except 
the  solicitor.    It  follows  that  each  of  the  thirty- 
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four  persons  would  have  the  right  to  have  the 
bill  taxed.  That  would  be  a  circuitous  and  some- 
what cumhrouB  proceeding.  How  then  is  the 
court  to  deal  with  the  matter  ?  The  bill  should 
be  directed  to  be  taxed,  and  so  far  as  x>os8ible  all 
the  other  gelitlemen  served.  Kekewich,  J.  endea- 
■vonred  to  do  this,  and  to  that  extent  he  was  right. 
He  made  the  order  for  taxation,  but  directed  it 
not  to  be  drawn  up  till  evidence  was  produced  that 
the  applicants  had  communicated  with  all  the 
others  of  the  thirtj-four  persons,  and  they  were 
made  respondents  to  the  summons,  or  were  shown 
to  desire  to  take  no  further  part  in  the  matter. 
The  applicants  endeavoured  to  comply  with  the 
order,  but  were  unable  to  succeed  in  serving 
•everybody,  as  some  could  no*--  be  found.  Keke- 
-wich,  J.  tbei-eupon  dismissed  the  summons.  Now, 
there  he  was  wrong;  he  exceeded  his  jurisdiction. 
He  ought  not  to  nave  dismissed  the  application 
altogether  because  certain  desirable  terms  could 
not  be  complied  with.  Accordingly,  it  appears  to 
me  that  this  appeal  was  necessary,  and  must  be 
allowed.  An  order  must  be  made  for  taxation, 
the  appellants  submitting  to  pay  what  shall 
appear  to  be  due  fi-om  them  respectively.  I  think 
that  the  solicitor  ought  to  pay  the  costs  of  this 
appeal,  but  no  other  costs. 

Kat,  L.J. — ^I  agree.    Out  of  respect  for  Keke- 
•wich,  J.  I  will  give  my  reasons  for  so  doing.     I 
agree  with  the  learned  judge  in  the  court  below 
that  the  order  for  taxation  should  be  made  with 
reference  to  this  agreement  that  the  parties  should 
pay  in  proportion  to  their  shares.     In  the  case  of 
JJe  Colquhoun  (5  De  G.  M.  &  G.  35)  it  is  expressly 
stated  that,  where  the  retainer  is  a  several  retainer 
"bj  a  number  of  persons,  each  person  is  entitled  to 
-taxation  and  may  have  the  whole  bill  taxed,  although 
be  has  only  to  pay  a  proportion  of  it.    In  this  case, 
then,  I  agree  that  each  has  strictly  a  right  to  have 
the  whole  bill  taxed  without  serving  any  of  the 
others  except  the  solicitor,  in  which  event  thei"e 
woold  of  course  be  a  chance  of  having  another 
taxation  by  each  of  the  remaining  persons.    But 
any  court  would  see  that  it  would  be  best,  if  pos- 
sible, to  obviate  the  chance  of  other  taxations. 
IKekewich,  J.  did  his  best  to  avoid  this,  and  to  get 
all  the  parties  before  the  taxing  master  and  to 
bare  them  all  served.    But  where  I  differ  from 
bim  is  in  this,  that  when  it  was  found  impractic- 
able  to  serve  all — for  at  least  three  of  the  parties 
could  not  be  discovered — ^he  dismissed  the  appli- 
cation  with  costs  without  considering  the  position 
of  the  persons  applying.    Each  of  those  pereons 
bad  an  absolute  right  to  have  the  bill  taxed.    If 
it  was  found  that  everybody  could  not  be  served 
without  incuiTing  a  good  deal  of  expense,  it  was 
■   the  duty  of  the  court  to  say,  "  Well  if  anybody  else 
^loes  come  in  he  shall  be  served."    But  Kekewich, 
J.'s  decision  does  absolute  injustice.     To  say  that 
the  solicitor  is  to  escape  taxation  of  his  bill  because 
all  the  other  parties  cannot  be  served  is  erroneous. 
The  taxation  must  take  place.    In  such  a  case  as 
this  the  court  must  do  the  best  it  can  under  the 
circumstances.    I  agree  with  the  order  made  by 
Lindley,  L.  J.,  and  also  as  to  the  costs,  for  the  solici- 
tor was  not  in  fault  up  to  the  time  of  appealing. 
Smith,  L.J. — I  agree.    I  have  nothing  to  add. 

Appeal  allowed. 
Solicitors :  for  the  appellants,  Morley,  Shirteff, 
and   Co. ;  for  the  respondent,  Emett  Balaman, 
Fort,  and  Co. 


May  8  and  9. 

(Befoi-e  Lindley,  Lofes,  and  Ka.t,  L.JJ.) 

MEU.IN  V.  White,  (a) 

appeal  FBOM  the    CHANCEBY  DIVISION. 

Defamation — Rival    traders — Proprietary    article 
— Advertisement — Trade  libel— Injunction. 

The  plaintiff  was  the  proprietor  and  manufacturer 
of  the  food  known  as  "  Ifellin't  Infanta  Food," 
which  he  supplied  wholesale  to  the  trade.  The 
defendant  was  a  chemist  amd  the  proprietor  of 
"  Dr.  Vance's  Food  for  Infants  and  Invalids." 
The  defendant  was  a  etistomer  of  the  plaintiff, 
and  was  in  the  habit  of  affixing  to  the  wrappers 
in  which  the  plaintiff's  goods  were  sold  the 
following  label :  "  Notice. — The  public  are  recom- 
mended to  try  '  Dr.  Vance's  Prepared  Food  for 
Infants  and  Invalids,'  it  being  far  more  nutri- 
tious  and  healthful  than  any  other  preparation 
yet  offered."  The  plaintiff  alleged  that  the  state- 
ment in  the  label  was  made  with  the  object  of 
depreciating  his  food,  and  inducing  the  public 
to  believe  that  his  food  was  inferior  to  that  of 
the  defendant;  and  the  plaintiff  elaim.ed  an 
injunction  to  restrain  the  defendant  from  selling 
or  offering  for  sale  the  plaintiff's  food  otherwise 
than  under  the  original  wrappers,  and  from 
selling  or  offering  for  sale  such  food  under  the 
plaintiff's  wrappers  unth  any  unauthorised 
additions  thereto  or  alterations  thereof. 

It  was  decided  by  J2om«r,  J.  that  the  plaintiff  was 
Mot  entitled  to  relief;  that  although  what  the 
defendant  had  been  doing  was  no  doubt  most 
annoying  to  the  plaintiff,  it  could  not  be  said  to 
amount  to  a  trade  libel,  but  was  m,erely  the  puff 
of  a  rival  trader ;  and  that  therefore  the  action 
must  be  dismissed  with  costs.     On  appeal  : 

Held,  that  Romer,  J.  had  gone  too  far  in  giving 
jvdgmentfor  the  defendant  on  the  materials  laid 
before  him,  for,  if  it  should  be  proved  that  the 
statevient  in  the  defendant's  notice  was  false, 
and  that  the  disparagement  therein  of  the 
plaintiff's  food  caused  damage  to  or  was  calcu- 
lated to  injure  him,  then  an  action  would  lie. 

Held,  therefore,  that  the  order  made  by  Bomer,  J. 
must  be  discharged;  and  that  there  must  be  a 
new  trial. 

The  plaintiff,  Gustav  MeUin,  was  the  manufac- 
turer and  proprietor  of  Mellin's  Infants'  Food, 
which  has  been  before  the  public  for  many  years 
as  a  food  for  infants.  The  food  was  sold  whole- 
sale by  the  plaintiff.  Timothy  White,  the  defen- 
dant, was  a  chemist  carrying  on  business  at 
Portsmouth,  and  having  branches  of  his  business 
in  several  places  in  the  neighbourhood,  and  the 
plaintiff  had  for  six  yeai's  past  been  supplying 
him  with  the  said  food  at  the  prices  charged  to 
the  trade.  About  the  25th  July  1893  the  pSiintifl 
discovered  that  the  defendant  was  in  the  habit  of 
affixing  to  the  wrappers  in  -which  the  plaintiff's 
food  was  sold  a  label  advertisement  of  Br. 
Vance's  prepared  food  for  infants,  of  which  the 
defendant  himself  was  the  proprietor.  The 
following  is  a -copy  of  the  label  advertisement : 

Notioo. — The  public  are  recommended  to  try  "Dr. 
Vonce'a  Prepared  Food  for  Infants  and  Invalids,"  it 
being  for  more  nntritioas  and  healthfnl  than  any  other 
preparation  yet  offered.    Sold  in  barrels,  each  oontaining 


(a)  Beported  by  B.  B.  Dkani  and  E.  A.  ScaiTCELBT,  Esqra., 
BuTlsten-at-Lair. 
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lib.  net  weight,  at  7i<i.  each,  or  in  71b.  pockets  St.  9d. 
each.  Local  agent:  Timotliy  White,  Chemist,  Ports- 
month. 

On  the  29th.  Jnlv  1893  the  plaintiff  commenced 
this  action  for  an  injunction  to  restrain  the  defen- 
dant from  selline  or  offering  for  sale  the  plaintiff's 
food  otherwise  than  under  the  original  labels  and 
wrappers,  and  from  selling  or  offering  for  sale 
such  food  nnder  the  plaintiff's  labels  or  wrappers 
with  any  unauthorised  additions  thereto  or  altera- 
tions thereof,  and  from  untralv  representing  to 
purchasers  that  the  plaintiff  s  food  was  less 
nutritious  or  healthful  than  Dr.  Vance's;  for 
damages,  and  for  other  relief. 

The  case  was  heard  before  Bomer,  J.  on  the 
3rd  April  1894. 

MovUon,    Q.G.    and    A.  a  B.  Terrell  for  thn 

flaintiff. — By  putting  this  label  on  to  Mellin's 
'ood,  the  Pendant  in  effect  states  that  it  is 
inferior  to  Tanoe's,  which  is  not  only  absolutely 
false,  but  a  gross  reversal  of  the  truth  made  mold 
fide,  and  calculated  to  injure  the  plaintiff's  trade. 
There  is  an  implied  contract  in  the  course  of 
dealing  not  to  alter  the  wrappers  or  labels  except 
by  admng  the  retailer's  name  and  address.  The 
defendant's  statement  is  both  untrue  and  injurious 
to  the  plaintiff,  and  the  defendant  adheres  to 
that  statement  in  his  defence,  and  says  it  is  trae. 
The  plaintiff  is  entitled  to  an  injunction  against 
the  defendant.  The  fact  that  it  is  difficult  to 
prove  the  falsity  of  this  sort  of  statement  ought 
not  to  deprive  us  "of  our  right  to  relief,  if  we  do 
prove  it 

Sir  E.  Clarke,  Q.C.,  Neville,  Q.C.,  and  Charles 
Maenaghten  for  the  defendant. 

Bombs,  J. — I  have  no  doubt  that  the  conduct 
complained  of  in  this  case  has  been  very  irri- 
tating to  the  plaintiff,  but  I  think  what  the  defen- 
dant iias  done  has  not  given  the  plaintiff  a  right 
to  obtain  an  injunction.  The  plaintiff  has  sought 
to  make  out  a  case  against  the  defendant  in  one 
of  two  ways.  In  the  fii-st  place,  it  is  said  on 
behalf  of  tne  plaintiff  that  there  was  some  im- 
plied contract  on  the  part  of  the  defendant  when 
ne  bought  the  plaintiff's  food  that  he  should  not 
retail  it  except  m  the  exact  form  in  which  it  was 
sold  to  him,  or  at  any  rate  that  he  would  only 
retail  it  with  the  addition  of  the  defendant's 
name  and  address,  and  that  there  was  an  implied 
contract  on  the  defendant's  part,  at  any  rate  to 
the  extent  that  he  should  not  retail  the  plaintiffs 
food  with  any  such  label  as  that  which  was  put 
on  by  the  defendant,  and  which  is  complained  of 
in  tms  action.  All  I  need  say  is,  that  that  part  of 
the  case  wholly  broke  down.  No  such  implied 
contract  was  proved,  or  could  be  heard  of  tor  a 
moment,  or  be  said  to  exist.  The  second  case  is 
this :  It  is  said  that  what  the  defendant  has  done 
has  amounted  topublication  of  a  trade  libel  upon 
the  plaintiff.  Well,  as  I  have  said,  I  have  no 
doubt  that  what  the  defendant  has  done  has 
been  very  annoying  to  the  plaintiff.  But  as  a 
matter  of  tact,  I  think  any  ordinary  human 
being  reading  this  label  that  the  defendant  has 
put  on  would  come  to  the  conclusion  that  it  was  a 
puff  of  Yance's  food,  and  nothing  more ;  and  it  is 
noticeable  in  the  present  case  that  the  plaintiff 
has  not  attempted  to  bring  any  evidence  to  show 
that  any  person  would  for  a  moment  read  or  under- 
stand it  m  any  other  light.  Therefore  what  I  do 
is  to  dismiss  tne  action. 


From  that  decision  the  plaintiff  now  appealed. 

Mmtlton,  Q.C.  and  A.  n  Beckett  Terrell  for  the 
appellant. — We  submit  that  we  are  entitled  to  a 
new  trial  on  the  principle  established  by 

The  Western  Counties  Manure  Company  T.  TW 
Lances  Chemical  Manure  Company,  Ii.  B«p.  9  Ex. 
218,222; 

Thomat  v.  WiUiamt,  43  L.  T.  Bep.  N.  S.  91  ;  14 
Ch.  Div.  864. 
[Lopes,  L.J.— In  Batdiffe  v.  Evam  (66  L.  T. 
Bep.  N.  S.  794 ;  (1892}  2  Q.  B.  524)  it  was  held  by 
the  Court  of  Appeal  that  in  an  action  for  worcia 
not  actionable  per  se,  but  constituting  an  untrue 
statement  maliciously  published  about  the  plain- 
tiff's business,  which  statement  was  intended  or 
reasonably  likely  to  produce,  and  in  the  ordinary 
course  of  things  did  produce,  a  general  loss  at 
business  as  distinct  from  the  loss  of  particular 
known  customera,  evidence  of  such  general  loss 
of  business  was  admissible  and  sufficient  to 
support  the  action.] 

Neville,  Q.C.  and  Maenaghien  for  the  re- 
spondent. 

Motdton,  Q.C.  replied. 

LiSDLXT,  L.J. — I  think  in  this  case  that  the 
learned  judge  has  gone  a  little  too  far  in  giving- 
judgment  for  the  defendant  upon  the  materials 
which  were  laid  before  him.   It  appean  to  me  that 
he  proceeded  upon  the  basis  tnat,  even  if  tb» 
plaintiffs    evidence    stood    uncontiudicted,    this 
action  could  not  in  point  of  law  be  sustained.    I 
think  that  that  is  going  a  little  too  far.  It  appeaiv 
to  me  that  the  defendant  has  brought  upon  him- 
self a  new  form  of  attack  by  adopting  a  new  mod» 
of  carrying  on  business.     Nobody,  in  this  court  at 
aU  events,  has  ever  seen  or  heard  of  a  tradesman 
selling  goods  such  as  Mellin's  food  sold  by  Mellin 
in  bottles  with  his  label,  and  putting  on  to  them  a 
label  which  disparages  the  thing  contained  in  the 
bottle.     It  is  quite  a  new  idea.    I  do  not  say  it  is 
illegal ;  I  do  not  sav  it  is  overstepping  the  mark. 
But  I  do  say  this,  that  the  learned  judge  has  been 
a  little  too  quick,  and  if  upon  hearing  ute  whole  of 
the  evidence  advanced    before    him    the    result 
should  be  that  the  statement  contained  in  the 
label  complained  of  is  a  false  statement  concern- 
ing the  plaintiff's  goods,  and  that  the  disparage- 
ment   of  them  in    that   statement    has    canned 
damage  to,  or  is  calculated  to  injure  the  plaintiff, 
this  action  will  lie.    Now,  the  facts  have  not  been 
ascertained.    The  law  applicable  to  the  case  is,  I 
think,  to  be    found    in    The    Western   Counties 
Manure  Company  v.  The  Lavoet  Chemieal  Manure 
Company  {ubi  «t(p.)  and  in  Thomas  v.  Williams 
(ubi  sup.),  to  which  may  be  added  Raidiffe  v. 
Evans  (uhi  sup.).    And  it  is  having  regard  to  those 
decisions  that  I  have  enunciated  the  proposition 
that  if  those  two  facts  aie  found  in  the  pliuntiff's 
favour  an  action  for  an  injunction  will  lie.   Under 
these  circumstances,  what  we  propose  to  do  is 
this :  We  must  discharge  the  order  and  direct  a 
new  trial 

LoPEB,  L.J. — ^All  I  deure  to  sa^  is,  that  in  my 
opinion  it  is  actionable  to  publish  malidoualy, 
without  lawful  occasion,  a  false  statement  dis- 
paraging the  goods  of  another  person  and  cauung 
such  other  person  damage,  or  in  circumstances 
likely  to  cause  such  other  person  damage.  I  think, 
pi-ovided  that  can  be  made  out,  an  action  for  an 
mjunction  will  lie.    All  these  matters,  as  &r  as 
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•we  know  at  the  present  moment,  are  undecided. 
They  have  not  been  proved.  The  evidence  has 
only  been  heard  upon  one  side ;  and,  whether  or 
not  that  statement  is  false  we  are  not  in  a 
position  to  say.  Evidence  was  given  on  the  part 
of  the  plaintiff,  but  no  evidence  was  given  on  the 
part  of  the  defendant.  For  anything  I  know  the 
defendant  may  be  able  to  show  that  the  evidence 
which  was  given  for  the  plaintiff  was  incorrect, 
and  that  no  false  statement  has  been  made  at  all. 
Then  there  is  the  question  of  disparaging  the 
^oods  of  the  plaintiff.  That  is  a  question  which 
will  have  to  oe  considered.  Then  there  is  the 
farther  question  as  to  what  are  the  consequences 
provided  a  false  statement  has  been  made  ;  and  if 
there  is  a  statement  disparaging  the  goods  of  the 
plaintiff  what  the  effect  of  that  will  be  upon  the 
plaintiff's  goods.  As  I  hare  already  said,  I  think 
in  order  to  maintain  an  action  at  common  law 
actual  damage  must  be  made  out.  But  it  is  not 
necessary  to  show  that  in  an  action  for  an  injunc- 
tion. It  is  sufficient  to  show  that  what  has  been 
done  is  likely  to  produce  damage.  It  has  been 
suggested  that  there  is  nothing  in  this  case  calcu- 
lated to  make  out  that  damage  is  likely  to  result. 
That  matter  will  have  to  be  considered,  but  it 
does  appear  to  me  that  putting  this  statement 
upon  Mellin's  goods  is  at  any  rate  raising  a 
question  well  worthy  of  consideration  as  to 
whether  or  not  damage  may  not  be  inferred.  I 
think,  therefore,  there  should  be  a  new  trial. 
Kat.  L.  J.  concurred.  ^^^^  ^^^^^ 

Solicitors  for  the  appellant,  Eldred  and  Bignold. 
Solicitor  for  the  respondent,  A.  W.  MiUs,  agent 
for  Couaing  and  Burbvige,  Portsmouth. 


May  1,  2,  and  28. 
(Before  Lindlet,  Lopes,  and  Kay,  L.JJ.) 

Be  HOLFOBD ;  HOLFOBD  «.  HOLFOEO.  (a) 
APPEAL  FBOM  THE  CHANOBBT  DIVISION. 
Infante  —  Contingent    interest  — Maintenance  — 
Intermediate    income — Conveyancing,  Ac,    Act 
1881  (44  *  45  Vict.  e.  41),  «.  43. 

A  testator,  who  died  in  July  1888,  bi/  his  leiU  dated 
in  that  year  gave  his  residuary  estate,  consist- 
ing of  a  mixed  fund  com.prising  the  proceeds  of 
sale  of  real  estate  and  of  personal  estate,  to 
trustees  upon  trust  for  tJie  child  or  children  of 
T.  H.  living  at  his  {the  testator's)  decease,  and 
■who  should  attain  the  age  of  twenty-one  years, 
in  equal  shares  if  more  than  one,  ana  if  but  one 
the  whole  to  be  in  trust  for  that  one  child.  The 
uiU  contained  no  maintenance  clause. 

At  the  testator's  death  there  were  living  six  children 
of  T.  H.,  who  were  all  infants.  One  daughter 
had  recently  come  of  age  and  had  settled  her 
interest  under  the  loiU. 

The  income  of  the  residuary  estate  was  very  large, 
and  the  accum,ulations  of  income  during  the 
jteriod  which  had  elapsed  betvoeen  the  death  of 
the  testator  and  tlie  time  when  the  eldest  daughter 
eame  of  age,  and  not  expended  in  maintenance, 
amounted  to  about  40,000/. 

The  daughter  and  her  trustees  claimed  to  be  entitled 
to  her  sixth  share  of  the  original  residuary  estate, 
and  ofthefund  accumulated  during  her  minority ; 

M  Beported  by  B.  A  8cai.TCBLlT,  Esq.,  Bairtater-at-Law. 


also  to  the  whole  of  the  income  of  the  residuary 
estate  accruing  from  the  time  she  came  of  age 
until  the  next  child  came  of  age,  and  from  that 
time  to  one  half  of  the  same  income  untU  another 
child  came  of  age,  and  so  on  until  the  youngest 
child  attained  its  majority  and  to  the  income  of 
the  accumulated  fund  in  the  same  manner. 

Held  (affirming  the  decision  of  Chitty,  J.,  ante,  p. 
482),  that  the  daughter  was  entitled  to  receive 
her  one-sixth  share  of  the  original  capital  and  of 
the  a^xumulated  fund  and  income  down  to  the 
time  of  her  taking  a  vested  interest;  but  that 
she  was  not  entitled  to  receive  the  income  of  the 
remaining  five-sixths  of  the  original  capital  and 
accumulated  fund  during  the  suspense  of  vest- 
ing, such  income  being  applicable  during  the 
suspense  to  the  maintenance  of  the  infants. 

Be  Jeffery;  Burt  v.  Arnold  (64  L.  T.  Bep.  N.  8. 
622 ;  (1891)  1  Ch.  671)  and  Be  Adams ;  Adams 
«.  Adams  (68  L.  T.  Bep.  N.  S.  376 ;  (1893)  1  Ch. 
329)  overruled. 

Appeal  from  a  decision  of  Chitty,  J.  (ante,  p. 

482). 
Byrne,  Q.C.  and   G.  P.  C.  Lawrence  for    the 

appellant. 
Farwell,    Q.C.  and    Davenport;     Cunliffe  and 

S.  F.  Wilson  for  the  respondents. 

The  ai-guments    adduced  in  the    court  below 

were  substantiallv  repeated,  and  the  authorities 

cited  in  support  thereof  were  again  referred  to. 

Cur.  adv.  vult. 

May  28. — The  foUowing  written  judgments 
were  delivered : — 

Lindlet,  L.J. — This  is  an  api)eal  from  an 
order  of  Chitty,  J  ,  declaring  that  the  trustees  of 
a  residuary  estate,  contingently  given  to  six 
infants,  one  of  whom  (a  daughter)  has  attained 
twenty -one,  are  entitled  to  apply  five-sixths  of  the 
income  of  that  estate  to  the  maintenance  of  her 
five  brothers  and  sisters,  who  are  still  infants. 
[His  Lordship  read  the  will  and  stated  the  facta, 
and  continued :]  The  order  appealed  from  appeared 
so  manifestly  right  that  I  confess  that  I  was 
surprised  to  find  it  made  the  subject  of  an  appeal. 
It  must  be  remembered  that  the  income  of  a 
residuary  personal  estate,  or  of  a  i-esiduary  fund 
arising  from  the  proceeds  of  the  sale  of  real  and 
personal  estate,  is  regarded  as  accessory  to  the 
capital,  and  belongs  to  those  to  whom  the  residue 
is  bequeathed :  (see  Oenery  v.  Fitzgerald,  Ja«. 
468 ;  and  Countess  of  Bective  v.  Hodgson,  10  H.of  L. 
Cas.  656.)  The  income  of  such  a  residue  belongs 
to  the  legatees  thereof  absolutely  or  contingently, 
according  to  the  tei'ms  of  the  residuary  gift. 
The  case  which  has  to  be  dealt  with  may  there- 
fore be  put  thus  :  A  testator  bequeaths  property, 
and  the  income  of  it,  to  such  of  the  six  children 
of  A.  as  shall  attain  twenty-one,  and  it  is  con- 
tended that  as  soon  as  one  of  them  attuns 
twenty-one  he  or  she  is  entitled  to  the  whole 
income  until  another  of  them  attains  twenty-one, 
and  that  then  those  two  are  entitled  to  the  whole 
income  until  another  attains  twenty-one,  and  so 
on.  This  most  extraordinary  contention  is  not 
based  on  the  intention  of  the  testator,  and  is 
obviously  opposed  to  that  intention.  But  it  is 
said  that  there  is  a  series  of  decisions  which 
compel  the  court  to  defeat  that  intention  and  to 
do  a  manifest  injustice  to  the  younger  children. 
It  is  sought  to  make  the  injustice  palatable  to 
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trained  lawyers  bv  -wrapping  it  up  in  technical 
language,  and  by  bringing  out  the  desired  result 
as  uie  logical  conclusion  from  premises  too  well 
settled  to  De  open  to  controversy.  I  confess  that, 
when  it  is  sought  to  drive  me  to  a  conclusion 
which  appears  to  me  unreasonable  and  unjnst,  I 
at  once  suspect  the  validity  of  the  premises,  even 
if  I  can  detect  no  flaw  in  the  reasoning  from 
them.  The  argument  for  the  appellant  is  based 
on  the  assertion  that,  in  the  case  of  such  a  gift  as 
I  have  mentioned,  each  child  aa  he  attains  twenty- 
one  acquires  a  vested  interest  in  the  whole  fund, 
subject  to  be  divested  by  other  children  attaining 
twenty-one,  and  that  the  first  child  who  attains 
twenty-one  is  entitled  to  the  whole  income  of  the 
fund  until  some  other  child  attains  twenty-one 
and  thereby  acquires  a  similarly  vested  interest. 
But  upon  what  principle  a  child  who  attains 
twenty-one  acquires,  as  between  himself  and  his 
brothers  and  sisters,  a  vested  interest  in  more 
than  one-sixth  of  the  fund  is  to  me  quite  unin- 
telligible. The  fund  is  given  to  all  the  children' 
alike;  as  each  attains  twenty-one  he  becomes 
absolutely  entitled  to  one-sixth ;  he  and  the  other 
children  are  still  contingently  entitled  to  the 
remaining  unvested  shares,  but  no  child  who  has 
attained  twenty -one  is  entitled  to  a  vested  interest 
in  more  than  one-sixth  until  his  share  is  increased 
by  the  death  of  one  or  more  of  the  other  children 
under  twenty-one.  This  is  as  true  of  the  income 
as  of  the  capital,  and  is  in  accordance  with 
common  sense  and  justice,  and  is,  moreover, 
warranted  by  Hawkins  v.  Combe  (1  Bro.  C.  C.  335) 
and  Brandon  v.  Aaton  (2  Y.  &  C.  Ch.  24),  which 
last  case  is  undisting^shable  in  any  material 
respect  from  the  present.  The  principal  authori- 
ties relied  ux>on  by  the  appellant  are  Shepherd  v. 
Ingram  (Amb.  448) ;  MiUa  v.  Norris  (5  Ves. 
336) ;  and  Scott  v.  Scarborough  (1  Beav.  154). 
But,  when  those  cases  are  looked  at,  it  will  be  seen 
that  not  one  of  them  decides  the  rights  inter  te  of 
the  existing  members  of  a  class  of  persons  contin- 
gently entitled  to  property.  Shepherd  v.  Ingram 
(ubi  sup.)  was  a  decision  on  the  rights  of  such  a  class 
of  persons  on  the  one  hand,  and  other  persons  not 
included  in  IJiat  class  on  the  other  ;  it  turned  on 
the  effect  of  a  contingent  gift  to  a  class,  and  of  a 
gift  over  in  the  event  of  no  one  of  the  class  attain- 
ing an  absolute  interest.  But  in  this  case  we 
have  no  concern  with  anyone  who  is  not  a  member 
of  the  class  to  whom  the  gift  is  made.  That  class 
cannot  now  wholly  fail,  for  one  child  has  attained 
twenty-one,  and,  if  all  the  other  members  of  the 
c'ass  die  under  twentv-one,  the  child  who  has  at- 
tained tweniy-one  wiu  take  the  whole  fund  abso- 
lutely. There  is  good  sense  in  saying  that  the 
income  of  property  given  contingently  to  a  class 
of  persons  oelongs  to  its  members  for  the  time 
being,  as  against  persons  who  are  only  entitled  if 
and  when  the  class  ceases  to  exist ;  but  there  is  no 
sense  in  saying  that  one  of  a  class  takes  the  whole 
income,  in  which  other  persons  belonging  to  the 
same  class  have  already  a  contingent  interest 
which  may  become  absolute.  In  Mills  v.  Notris 
(tibi  sup.)  and  Scott  v.  Scarborough  (ubi  sup.)  the 
question  for  decision  was  whether  some  members 
of  a  class  were  entitled  to  the  income  of  property 
given  to  them  and  others  of  the  same  class  who 
were  not  yet  bom,  and  the  answer  was  yes.  The 
decision  was  obviously  reasonable  and  just.  To 
treat  the  future  possible  rights  of  unborn  persons 
as  ezistang  rights,  even  if  only  contingent  would 


have  been  to  depart  from  sotmd  principles  for  no 

sufficient  justification.  The  other  old«ir  cases 
cited  by  the  appellant  are  open  to  similar  obser- 
vations, or  present  still  less  difficulty.  Be 
Jeffery  (64  L.  T.  Rep.  N.  S.  622 ;  (1891j  1  Ch.  671v 
decided  by  Nortn,  J.,  proceeded,  in  my  opinion, 
upon  a  misconception  of  the  cases  to  which  I  bare 
alluded,  and  cannot  be  supported.  Fumeaux  v. 
Bucker  (W.  N.  1879,  p.  135),  referred  to  by 
North,  J.  in  i2e  Jeffery  (ubi  sup.),  and  again  more 
fully  in  Be  Adams  (68  L.  T.  Rep.  N.  8.  376 ;  (1893t 
1  Cn.  329),  presents  some  difficulty,  but  it  was  not 
a  case  of  a  residue,  and  I  do  not  know  enoogh 
about  it  to  adopt  it  as  an  authority  for  departing 
from  the  principle  on  which  Hawkins  v.  Cvmhe 
(ubi  sup.)  and  Brandon  v.  Aston  (ubi  sup.)  wero 
decided,  I  come,  therefore,  to  the  conclusion  that 
the  infant  children  are  contingently  entitled  to 
five-sixths  of  the  residue  with  which  we  have  to 
deal,  and  that  neither  the  whole  capital  nor  the 
whole  income  of  that  residue  is  during  their 
minority  vested  in  or  payable  to  the  child  who  has 
attained  twenty-one.  It  this  be  so,  it  is  plain  that 
the  Conveyancing  Act  1881,  sect.  43,  authorises 
the  trustees  to  apply  the  infants'  contingent  shares 
of  income  towards  their  maintenance.  fHis 
Lordship  read  the  section,  and  continued  :]  It  is 
true  that,  if  all  members  of  the  class  had  died 
under  twenty-one,  there  would  have  been  an  in- 
testacy, and  the  next  of  kin  would  have  taken  the 
residue,  but,  notwithstanding  that  possibilitj, 
the  Act  suthorises  the  application  of  the  in- 
come towards  the  maintenance  of  the  members 
of  the  class  whilst  aU  are  under  age.  This 
was  decided,  and  quite  rightly,  in  Be  Adams  (6^ 
L.  T.  Rep.  N.  S.  376;  (1893)  1  Ch.  329).  So 
although,  if  those  children  who  are  still  under 
age  should  die  under  twenty-one,  the  child  who 
has  attained  twenty-one  will  take  their  shares, 
still  the  Act  authorises  the  application  for  their 
maintenance  of  the  income  of  their  contingent 
shares,  for  that  income  contingently  belongs  to 
them.  This  conclusion  is  perfectly  consistent 
with  the  decision  of  this  court  in  Be  Diekton  (-32 
L.  T.  Rep.  N.  S.  707;  29  Ch.  Div.  331),  for  the 
interest  on  the  legacy  there  in  question  did  not 
follow  the  legacy  before  it  became  vested,  but  was 
payable  to  persons  other  than  the  legatee.  The 
court  held  that  sect.  43  did  not  authorise  the 
maintenance  of  an  infant  out  of  income  which 
did  not,  and  never  cotdd,  belong  to  him,  but  the 
Act  was  clearly  intended  to  authorise,  and  does 
authorise,  his  maintenance  out  of  income  which 
will  become  his  if  he  lives  long  enough  to  acquire 
a  vested  interest  in  the  property  from  which  the 
income  arises.  If  the  contention  of  the  appellant 
were  sound,  it  would  follow  that  although,  whilst 
all  the  children  were  under  age,  all  might  have 
been  maintained  out  of  the  income  of  this  residue. 
yet  that,  as  soon  as  one  of.  them  attained  twenty- 
one,  he  became  entitled  to  the  whole  income,  and 
none  of  it  could  be  applied  to  the  maintenance  of 
his  brothers  and  sisters.  They  would  be  left-  to 
the  charity  of  their  relations  or  to  the  poorhoase. 
I  cannot  construe  the  will  or  the  Act  so  as  to 
bring  about  so  monstrous  a  result.  The  decisiim 
appealed  from  is  quite  correct,  and  the  appeal 
must  be  dismissed  with  costs. 

Lopes,  L.J.  concniTed. 

Kat,  L.J. — ^A  difference  of  opinion  has  arisen 
concerning  the  eonstmction  and  effect  of  a  gift 
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by  iriU  of  reaidne  to  such  of  the  children  of  A. 
living  at  the  testator's  death  as  shall  attain 
twentj-one.  At  the  testator's  death  the  maximum 
-nnmher  to  take  are  ascertained,  and  the  queatiou 
Is  whether  the  first  who  attains  twenty -one  takes 
all  the  income  subject  to  admitting  others  to 
share  as  they  respectively  attain  that  age,  or 
whether  he  should  only  have  a  share  of  such 
income  according  to  the  number  of  individuals 
living  who,  if  they  attain  twenty-one,  will 
acquire  vested  interests.  None  of  the  older 
authorities  is  exactly  in  point.  But  there  ai-e 
«ase8  where  the  gift  was  in  effect  to  aU  the 
children  who  may  be  bom  to  A.  in  his  Ufetime. 
"Where  A.  at  the  testator's  death  has  only  one 
child,  there  is  authority  for  giving  all  the  income 
to  that  child  until  another  is  bom.  The  difPerence 
is  obvious.  There  is  no  possibility  of  saying  what 
18  the  least  share  to  which  the  existing  child  is 
entitled,  and  therefore  the  alternative  is  to  give 
him  all  or  nothing.  The  words  of  the  will  in  this 
case,  which  we  have  to  construe,  are  a  gift  of  the 
residue  of  the  proceeds  of  the  testator's  real  and 
personal  estate  after  payment  of  debts  and 
legacies,  "  Upon  trust  to  pay  and  divide  the  same 
tinto  and  among  the  child  or  all  and  every  the 
children  of  the  said  Thomas  Eolford  who  shall  be 
living  at  the  time  of  my  decease,  and  who  shall 
attain  the  age  of  twenty-one  years,  in  equal  shai'es 
if  more  than  one.  And  if  there  shall  he  only  one 
each  child  the  whole  to  be  in  trust  for  that  one 
•child."  Thomas  Holford  was  a  brother  of  the 
testator.  At  the  testator's  death  he  had  six 
ohildren,  all  infants.  One  of  these  children  has 
BOW  attained  twenty-three.  The  others  are  still 
infants.  There  is  no  provision  for  maintenance 
in  the  will.  It  is  obvious  that  the  statutes  23  & 
24  Vict.  c.  146,  B.  26,  and  the  Conveyancing  Act 
1881,  8.  43,  which  enlarge  the  power  of  giving 
maintenance  in  certain  cases,  cannot  affect  the 
construction  of  the  will.  The  words  must  be  first 
construed,  and  then  it  must  be  seen  whether  the 
case  is  one  in  which  the  statute  enables  mainte- 
nance to  be  given.  The  testator  was  not  in  loco 
-parentis  to  these  legatees.  Whichever  construc- 
tion be  adopted  there  would  be  no  power  to  give 
maintenance  to  the  infant  children  independently 
of  the  statute.  Therefore  any  argument  as  to  the 
hardship  of  adopting  one  or  other  construction  on 
the  ground  that  the  statute  would  not  apply  is 
entirely  out  of  the  question,  and  very  likely  to 
lead  to  error.  To  adopt  one  construction,  because 
in  that  case  the  statute  would  enable  maintenance 
to  be  provided  for  the  infant  children,  would  be 
wrong  in  point  of  logic  and  principle.  This  is  a 
«ase  in  which  the  testator  has  not  provided  main- 
tenance out  of  the  income  of  a  contingent  share, 
axid  if  he  has  given  that  income  to  some  one  other 
than  the  infant  the  statute  does  not  enable  the 
court  to  take  away  the  income  so  given  in  order  to 
maintain  the  infants :  {Re  Dickson ;  SiU  v.  Qratit, 
52  L.  T.  Rep.  N.  S.  707;  29  Ch.  Div.  331.)  The 
'question  is  whether,  upon  the  true  construction  of 
the  will  inde{>endently  of  the  statutes,  the  testator 
has  given  away  the  intermediate  income  or  not. 
In  Shepherd  y.  Ingram  (1764)  Amb.  448)  there  was 
a.  gift  of  the  residue  of  real  and  personal 
estate  to  such  child  or  children  as  the 
testator's  daughter  F.  should  have  as  tenants  in 
common.  If  she  left  no  child  there  was  a  gift 
orer.  F.  married  after  the  testator's  death,  and 
had  three  children,  aU  infants.    It  was  held  that 


the  children  took  interests  which  were  defeasible, 
and  that  the  first  bom  took  all  the  income  and 
must  share  with  others  as  they  came  into  exist- 
ence.    It  is  clear  that  the  children's  interests  weiie 
not  contingent,  but  vested  subject  to  be  divested 
if  all   died    in    their  mother's     lifetime.      This 
decision  was  followed  in  MilU  v.  Norris  (5  Yes. 
335)  and  Scott  v.  Scarborough  (1  Beav.  154).     In 
Hawkins  v.  Combe  (1  Bro.  C.  C.  335)  the  testator 
gave  his  residuary  personal  estate  to  trustees  as 
to  one-third  to  invest,  and  during  the  joint  lives 
of  his  niece  and  her  husband  or  until  one  of  her 
children  should  attain  twenty-one,  to  accumulate 
the  income,  and  if  she  survived  her  husband  and 
had  issue  under  twenty-one,    then   to  pay  the 
interest  to  her  for  their  maintenance,  and  on  their 
respectively  attaining  twenty-one    to   pay    and 
transfer    the    capital    and  all    arrears    to    such 
children  equally.    There  were  two  children,  one 
of  whom  had  attained  twenty-one.    The  father 
and  mother  were  living,  and  Loi-d  Commissioner 
Ashurst  held  that  when  the  eldest  came  of  age  the 
accumulations  ceased  and  the    incom.e    thence- 
forward belonged  to  the  two  children  in  equal 
shares,  although  the    infant's    interest    in    the 
capital  was  contingent.      In  Brandon  v.  Aston 
(2  T.  &  C.  Ch.  24,  30),  the  gift  was  to  such  of  the 
children  of  J.  W.  as  should  attain  twenty-one,  or 
being  daughters  marry,  in  equal  shares.     There 
were  three  children,  two  of  whom  had  attained 
twenty-one  when  their  interest  came  into  posses- 
sion.   The  Vice-ChanceUor  allowed  to  those  two 
the  interest  of  their  shares  only  ;  the  remaining 
one-third  was  carried  to  the  contingent  account 
of  the  infant,  and  the  order  was  expressed  to  be 
without  prejudice  to  the  claim  of  any  future  bom 
children.    This  case  shows  what  I  apprehend  is 
the  true  distinction  between  the  two  classes  of 
cases  which  I  indicated  in  the  commencement  of 
my  judgment.     The    Vice-Chancellor    did    not 
think  he  could  withhold  their  actual  shares  of 
the  income   from    the    children    who   were    in 
existence,  because  of  the  possibility  that  others 
might  be  bom  who  might  become  entitled  to  share. 
On  the  other  hand,  he  did  not  think  it  right  to 
give  the  whole  income  to  the  children  who  had 
attained  twenty-one,    and    whose    shares    had 
vested,  so  as  to  deprive  an  infant  who  was  in 
existence  of  his  contingent  share  if  he  attained 
twenty-one.    This  case  was  cited,  and  seems  to 
have  been  followed,  in  Boehford  v.  Hachnan  (9 
Hare,  475).    In  Be  Jeffery  (64  L.  T.  Rep.  N.  S. 
622 ;  (1891)  1  Ch.  671)  North,  J.  seems  to  treat 
this  case  as  though  it  were  inconsistent  with  the 
previous  decisions  to  which  I  have  referred,  but 
with  deference,  for  the  reasons  I  have  given,  I  do 
not  think  it  at  all  at  variance.    It  seems  to  me  to 
follow  those    decisions   as    to  unborn  members 
of  the  class,  but  to  make  a   distinction   as  to 
individuals  in  existence  who  if  they  attain  twenty- 
one    will   become    entitled   to     share.     In    Be 
Burtmi   (67  L.    T.    Rep.   N.    S.  221;    (1892)    2 
Ch.  38)  Chitty,  J.  Offers  from  the  conclusion  of 
North,  J.,  but,  though  Brandon  v.  Aston  {ubi  <t«p.) 
was  cited  he  does  not  refer  to  it  in  his  judgment. 
The  question  came  again  before  North,  J.  in  Be 
Adams  (68  L.  T.  Rep.  N.  S.  376;  (1893)  1  Ch. 
329),  in  which,  after  considering  the  case  of  Be 
Burton  {ubi    sup.),  he    adhered    to    his  former 
decision,   relying  upon  a  case  of  Fumeaux  v. 
Bucker  (W.  N.  1879,  p.  136),  in  which  it  appears 
that  the  late  Master  of  the  Rolls,  Sir  George 
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Jeesel,  gave  all  ihe  income  of  leaseholds  specifi- 
cally devised  to  a  child  who  had  attained  twenty- 
one  to  the  exclusion  of  other  existing  children 
who  were  infants  who  might  become  entitled  if 
they  attained  twenty-one.  The  balance  of  autho- 
rity as  well  as  reason  seems  to  me  to  be  in  favour 
of  holding  that  the  child  who  first  attains  twenty- 
one  imder  such  a  gift  should  receive  only  an 
aliquot  share  of  the  income  in  proportion  to  the 
number  of  existing  children,  subject  to  be  in- 
creased if  any  child  should  die  under  twenty-one. 
The  income  of  the  contingent  shares,  indepen- 
dently of  the  statute,  would  be  accumulated  for 
the  benefit  of  those  who  may  become  ultimately 
entitled  to  it.  To  the  income  of  such  a  con- 
tingent share  the  statute  applies.  It  is  obvious 
that  only  those  who  attain  twenty-one  will 
become  entitled  to  such  income.  But  the  statute 
nevertheless  enables  the  application  of  the  con- 
tingent share  of  such  income  for  the  maintenance 
of  an  infant  who  may  never  become  entitled  to 
any  of  it,  and  thus  takes  away  that  income  from 
the  others  who  attain  twenty-one ;  and  indeed  it 
goes  further,  and  directs  the  accumulation  and 
capitalisation  of  any  of  such  contingent  income 
not  required  for  the  maintenance  of  the  infants. 
This  is  very  arbitrary  legislation.  But  it  was 
attempted  to  carry  the  operation  <  f  the  statute 
farther,  and  to  make  out  that  it  had  the  same 
effect,  even  where  the  intermediate  income  until 
the  legatee  attained  twenty- one  was  given  by  the 
will  to  another  person.  The  peculiar  wording  of 
the  Conveyancing  Act  1881,  s.  43,  differing  from 
Lord  Cranworth's  Act  (23  &  2-t  Vict.  c.  146),  s.  26, 
afforded  considerable  ground  for  this  argument. 
But  a  construction  so  shocking  to  reason  and 
justice  was  rejected  by  the  court;  and  it  may 
now  be  regarded  as  settled  that  where,  either 
expressly  or  by  the  true  construction  of  the  will, 
the  intermediate  income  is  disposed  of,  such 
income  cannot  be  taken  away  from  the  person 
entitled  to  it  in  order  to  maintain  an  infant  only 
contingently  entitled  to  the  capital  from  which  it 
is  derived :  {Be  Judkint,  50  L.  T.  B«p.  N.  S.  200 ; 
25  Ch.  Div.  743;  Be  DieJcton;  Hill  v.  Grant,  52 
L.  T.  Rep.  N.  S.  707;  29  Ch.  Div.  331.) 

Appeal  ditmiMed. 

Solicitors  for  the  appellant,  Sutton,  0-mnuxnney, 
and  Bandall. 

Solicitors  for  the  respondents,   Curdiffes  and 
Davenport. 


Wednesday,  April  11. 

(Before  Lindlbt,  Lopes,  and  Kat,  L.JJ.) 

Be  LiTMLEY ;  HooD  Bakbs  V.  Cathcabt.  (a) 

APPEAL   FBOU   THE   CHANCEBT   DIYISION. 

Fraetice — Solicitor — Order  for  payment  of  costs 
— Leave  to  issue  lorit  of  sequestration — Four- 
day  order— Bules  of  Court  1^,  Order  XLIIL, 
rr.  6,  7. 

Under  Order  XLIIL,  r.  7,  of  the  Bales  of  Court 
1883,  an  order  giving  leave  to  issue  a  writ  of 
sequestration  forthurith  to  enforce  the  payment 
of  costs,  no  four-day  order  being  necessary,  is 
substituted  for  the  subpcena  according  to  the  old 
Chancery  practice,  under  which  payment  of 
costs  where  no  time  was  fixed  was  enforced  by 
subpcena,  upon  proof  of  service  of  which  and 

ia)  KeporUsdb>-  E.  A.  Scsatcblht,  Esq.,  Buriiter-at-Lair. 


non-payment  a  writ  of  sequettration  might  issue 
as  of  course. 

On  the  9th  and  2l8t  June  and  the  19th  Oct.  1893 
three  separate  orders  were  made  for  payment  by 
Mary  Cathcart,  wife  of  J.  T.  Cathcart,  to  H.  H. 
Hood  Barrs,  solicitor,  who  was  the  assignee  of 
L.  C.  Lumley  and  others,  solicitors,  of  three 
several  sums  of  321.  10«.  4d.,  321.  lot.  4d.,  and 
49Z.  15«.  6d.,  for  taxed  costs,  such  sums  amounting 
together  to  115^  1«.  2d. 

The  order  was  not  obeyed,  and  upon  the  appli- 
cation of  Hood  Barrs  for  leave  to  issue  a  writ  ot 
sequestration.  North,  J.,  on  the  15th  Jan.  1894^ 
made  an  order  in  chambers  directing,  that  tho 
respondent,  Mary  Cathcart,  should  pay  to  the 
applicant  within  four  days  after  service  of  the 
order  the  sum  of  1152.  Is.  id.  (being  the  asKregate 
amount  of  taxed  costs  directed  to  be  paid  under 
the  thi-ee  previous  orders) ;  and  in  defavdt  of  such 
payment  it  was  ordered  that  the  applicant  should 
be  at  liberty  to  issue  a  writ  of  sequeetratian 
against  the  separate  estate  of  the  respondent  not 
subject  to  any  restriction  against  auticipaticHi. 
unless  by  reason  of  sect.  19  of  the  Married 
Women's  Property  Act  1882  the  property  should 
be  liable  to  sequestration  notwithstanding  such 
restriction. 

And  it  was  ordered  that  it  should  be  referred 
to  the  taxing  master  to  tax  the  costs  of  the  applir 
cant  of  this  application,  and  that  the  respondent 
should  within  four  days  after  service  of  the  taxing 
master's  certificate  pay  to  the  applicant  his  costs 
when  taxed,  and  in  default  of  such  payment  the 
applicant  should  be  at  liberty  to  issue  a  writ  ai 
seqviestration  against  the  respondent's  separate 
property  as  aforesaid  for  the  same. 

On  the  2nd  March  1894  Mrs.  Cathcart  mov«d 
before  North,  J.  to  discharge  the  order  made  in 
chambers  on  the  15th  Jan.  1894,  but  North,  J. 
refused  to  do  so. 

From  that  decision  Mrs.  Cathcart  now  ap- 
pealed. 

The  appellant  in  person. 

Swinfen  Eady,  Q.C.  and  H.  Terrell  for  the  re- 
spondent.— This  order  is  in  the  same  form  as  thai 
in 

Snoio  V.  BMon,  U  L.  T.  Bep.  N.  S.  571 ;  17  CJi. 
Div.  433. 

A  writ  of  sequestration  can  issue  without  anj 
four-day  order  at  all : 

WilUock  V.  Terrell,  39  L.  T.  Eep.  N.  S.  S4 :  3  Ex. 
Div.  323. 

They  also  referred  to 

Hurlbert  and  Crowe  v.  Cathcart,  70  LT.  E«p.  X.  S. 
558;  (1894)  IQ.  B.  244. 

LiNDLBT,  L.J.,  after  reading  the  order  above 
set  out,  continued : — Now,  on  the  question  of  the 
form  of  this  order,  apart  from  the  merits,  we  are 
of  opinion  that  the  form  is  obviously  wrong.  It 
is  not  competent  to  any  judge  to  make  an  order 
for  sequestration  or  attachment  dependent  upon 
a  future  uncertain  event.  He  cannot  make 
such  an  order  before  the  order  for  payment  has 
been  disobeyed.  He  should  make  such  an  order 
in  the  exercise  of  his  discretion  on  the  facts 
brought  before  him  at  the  time,  and  to  make  it 
conditionally  in  this  manner  is  not  in  accordance 
with  the  law.  If  that  were  all  that  has  to  be  con- 
sidered, we  should  set  this  order  aside ;  but  that 
is  not  all.     We  have  made  inquiries,  and  have 
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aecertained  how  the  matter  came  about.  Certain 
orders  were  made  that  Mrs.  Cathcart  should  pay 
Mr.  Hood  Barrs  certain  costs.  These  costs  were 
not  paid.  An  application  was  then  made  to 
North,  J.  for  leave  to  issue  awritof  sequestration, 
and  he  intended  to  gi^e  leave  to  issne  the  writ 
then  and  there,  but,  as  a  matter  of  concession,  to 
give  Mrs.  Cathcart  four  days'  grace.  Now,  the 
proper  way  to  have  effected  that  would  have  been 
to  mrect  t^t  the  order  should  not  be  drawn  up,  or 
should  lie  in  the  office  for  four  days ;  but  by  an 
inadvertence  this  four-day  order  was  engrafted  on 
the  order  giving  leave  to  issue  the  writ.  Now,  the 
further  question  arises,  had  North,  J.  jurisdiction 
to  give  leave  to  issue  the  writ  forthwith  without 
previously  making^  any  four-day  order  at  all 
mniting  the  time  in  which  these  costs  must  be 
paid  ?  Order  XLII.,  r.  6,  which  provides  that  "  a 
judgment  for  the  recovery  of  any  property  other 
than  buid  or  money  may  be  enforced  by  a  wiit  for 
the  delivery  of  the  property  by  a  writ  of  attach- 
ment and  by  writ  of  sequestration  "  prohibits  the 
issue  of  a  writ  of  sequestration  for  the  payment  of 
money.  Then  Order  XLIU.,  r.  6,  provides  that 
"  where  any  person  is  by  any  judgment  or  order 
directed  to  pay  money  into  court  or  do  any  other 
act  in  a  limited  tinie  and  after  due  service 
.  .  .  .  neglects  to  obey  the  same  .... 
the  person  prosecuting  such  judgment  or  order 
shall  at  the  expiration  of  the  time  limited  .... 
be  entitled  without  obtaining  any  order  for 
that  purpose  to  issue  a  writ  of  sequestra- 
tion ....  Such  writ  shall  have  the  same 
effect  as  a  writ  of  sequestration  in  Chan- 
cery had  before  the  commencement  of  the 
principal  Act.  .  .  ."  That  order  only  applies 
to  cases  where  money  is  directed  to  be  paid  in  in  a 
limited  time ;  it  does  not  apply  to  the  payment  of 
costs.  Under  the  old  Chancery  procedure  the 
common  practice  was  to  issue  a  subpoena  for  the 
payment  of  costs,  not  fixing  any  time  for  pay- 
ment, and  on  proof  of  service  of  the  subpoena  and 
proof  of  non-payment  the  writ  would  issue.  That 
was  all  altered  by  Order  XLHI.,  r.  7,  which  pro- 
vides that  "  No  subpoena  for  the  payment  of  costs 
and,  unless  by  leave  of  the  court  or  a  judge,  no 
sequestration  to  enforce  such  payment  shall  be 
issued,"  and  the  effect  of  that  is  to  substitute 
the  leave  of  a  judge  for  the  old  subpoena.  Now, 
patting  these  rules  together  and  considering  what 
was  the  old  practice,  it  seems  to  us  that  the 
practice  since  1883  is  right,  and  that  an  order 
for  the  issue  of  a  writ  of  sequestration  can 
now  be  obtained  by  application  to  a  judge 
without  the  necessity  of  first  obtaining  a 
four-day  order  limiting  the  time  in  which  pay- 
ment must  be  made.  We  shall  not,  therefore, 
discharge  this  order,  but  it  must  be  varied  by 
striking  out  the  foui'-day  order,  when  it  wiU 
be  simply  an  order  giving  leave  to  issue  a  writ  of 
sequestration.  We  make  no  order  as  to  costs,  as 
the  order  is  wrong  in  form  although  right  in 
substance. 

Lopes,  L.J. — The  order  we  have  to  deal  withis 
with  reference  to  costs,  and,  in  my  opinion,  we  have 
only  to  consider  Order  XLIU.,  r.  7,  which 
abolishes  the  whole  former  practice.  Under  the 
old  practice  no  time  used  to  oe  fijced  for  the  pay- 
ment of  costs,  and  I  think  that  under  the  new 
practice  no  limit  of  time  need  now  be  fixed. 
Now  the  leave  of  the  judge  is  substituted  for  the 
old  subpoena.    On  the  form  of  the  order  North,  J. 


was  wrong ;  he  made  an  anticipatotr  order,  which 
be  had  no  power  to  make,  but  inquiry  shows  that 
he  intended  to  make  an  order  for  leave  to  issue 
the  writ  immediately,  but  to  give  four  days'  grace, 
and  I  agree  that  he  had  power  to  give  leave  to 
issue  the  writ  without  further  limiting  a  time  for 
payment.  The  order  though  wrong  in  form  is 
right  in  substance.  I  agree  that  the  order  must 
be  varied  as  Lindley,  L.J .  has  said. 

Kay,  L.J. — I  agree,  and  have  nothing  to  add. 

Order  varied. 

Solicitors  for    the    respondent.    Hood    Bam 
and  Co. 


Tuetday,  April  17. 

(Before  Likdlet,  Lopes,  and  Kay,  L.JJ.) 

Pagb  r.  Norfolk,  (a) 

APPEAL  PSOM  THE  CHANCESY  DIVISION. 

Speeifie  performanee — Agreement  for  sale  of  busi- 
ness, £c. — Stipvlaiion  for  formal  contract — Con- 
tract  eorUained  in  letter — "  Subject  to  a  detailed 
contract  to  be  entered  into  " — Negotiation. 
By  a  letter,  dated  the  llth  April  1893,  and  signed 
by  the  plaintiffs,  they  offered  the  defendants 
145,000{.  for  their  business,  including  "  the 
freehold  brewery  and  premises  at  Vept/ord,  the 
forty-six  freehold  and  six  leasehold  houses 
enumerated  in  the  list  given  to  us,  the  book  debts 
am^mntina  to  50002.,  and  the  loan  780UZ.,  and  aU. 
consumable  and  rolling  stock,  fixed  and  loose 
plant,  horses,  drays,  carts,  and  other  effects  luno 
used  in  connection  with  the  business."  The 
letter  contained  the  follmuing  condition ;  "  This 
offer  is  made  subject  to  our  approving  a  detailed 
e(mtract  to  be  entered  into.  The  letter  also 
mentioned  the  date  for  completion,  and  referred 
to  the  payment  of  the  purchase  money  in  cash  and 
preference  and  debenture  stock  of  a  brewery  com- 
pany to  be  formed.  The  defendants  accepted  the 
terms  contained  in  the  letter  by  signing  it.  They  also 
had  the  letter  stamped  as  an  agreement,  aubte- 
quently  they  refused  to  complete.  No  company 
was  ever  formed.  An  action  was  brought  by  the 
plaintiffs  for  specific  performance. 
Held,  that  the  above  letter  was  not  a  binding  con- 
tract between  the  parties,  inasm,uch  as  not  oniy 
was  it  expressed  on  the  face  of  it  to  be  made 
subject  to  the  parties  "  approving  a  detailed 
contract  to  be  entered  into,"  but  also  because  it  was 
evident  thcU  various  important  details  were  left 
to  be  discussed  and  agreed  on  —  matters  that 
could  not  be  settled  without  a  further  document. 
Held,  therefore,  that  speeifie  performance  could  not 

be  ordered. 
Becision  of  Earner,  J.  (ante,  p.  23)  affirmed. 
Appeal   by  the   phintiffs  from  a   decision  of 
Bomer,  J.  (ante,  p.  23). 

Finlay,  Q.C.  and  Neville,  Q.C.  (IF.  F.  HamiUon 
with  them)  for  the  appellants. — The  terms  of  the 
agreement  are  contamed  in  the  letter,  and  refe> 
rence  to  the  formal  contract  was  made  merely  for 
the  purpose  that  such  terms  should  be  put  into 
proper  legal  form.  The  letter  was  signed  by  both 
parties,  and  sufficiently  fulfils  the  requirements  of 
the  Statute  of.  Frauois.  The  defenoants  clearlv 
intended  to  bind  themselves  by  the  letter,  which 
was  duly  stamped  as  an  agreement.    There  was 

(a)  Bcported  bj  E.  A.  Sobaichlet,  Eaq.,  BwrUternit-Lav. 
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therefore  a  complete  and  bincdng  contract  made 
by  that  letter ;  and  the  fact  that  the  offer  ia 
expreaaed  to  have  been  made  subject  to  the  plain- 
tins  "  approving  a  detailed  contract  to  be  entered 
into  "  doea  not  make  the  contract  any  the  leas  com- 
plete: 

BonneiveU  y.  JenHnt,  38  L.  T.  Bsp.  K.  S.  581 ;  8  Ch. 

IHt.  70. 
The    court    can    accordingly  order  specific  per- 
formance of  it,  the  plaintins  having  waived  the 
provision  as  to  the  detailed  contract,  which  was 
solely  for  their  benefit.    Bomer,  J.  was,  we  sub- 
mit, wrong  in  refusing  to  hold  that  the  contract 
must  be  enforced.     The  following  cases,  which  no 
doubt  will  be  relied  upon  by  the  other  side,  are,  we 
say,  altogether  distinguishable : 
Winn  V.  Ball,  7  Ch.  Div.  29 ; 
Husiiey  y.  Home-Payne,  41  L.  T.   Bep.   N.    S.  1 ; 

8  Ch.  Div.  670 ;  4  App.  Cas.  311 ; 
Bawkenvorth  v.  Chaffey,  54  L.  T.  Bep.  N.  S.  72 ; 

55  L.  J.  335,  Ch. 
The  question  is,  whether  the  parties  were  of  a 
contracting  mind.  An  intimation  in  the  written 
acceptance  of  a  tender  that  a  contract  will  be 
aftei-wards  prepared  does  not  prevent  the  parties 
from  becoming  bound  to  perform  the  terms  in  the 
tender  and  acceptance  respectively  mentioned,  if 
the  intention  of  the  parties  was  thereby  to  enter 
into  an  agreement,  and  if  the  preparation  of  the 
contract  was  contemplated  merely  for  the  purpose 
of  expressing  the  agi-eement  already  arrived  at  in 
formal  language : 

LetcU  v.  Braet,  37  L.  T.  Eep.  N.   S.  738  ;  3  Q.   B. 

Div.  667. 
Hopkinaon,  Q.C.  and  Oeorge  Henderson,  for  the 
resx>ondent8,  were  not  caUed  upon  to  argue. 

LiKDLEY,  L.J. — ^I  do  not  doubt  that  the  parties 
in  this  case  thought  that  they  had  contracted, 
because  probably  they  did  not  know  what  a 
binding  contract  was.  [His  Lordahip  stated  the 
facts  of  the  case,  and  continued :]  Now,  why  is 
that  letter  not  a  contract  P  At  first  sight  it 
certainly  looks  like  a  contract.  It  contuns  an 
offer  and  an  acceptance.  The  reason  why  it  is 
not  a  contract  is  thi^:  Yon  cannot  read  it  without 
seeing  that,  not  only  does  it  atipulate  that  a 
detailed  contract  is  to  be  entered  into,  but  also 
that  various  important  details  are  left  open  to  be 
discussed  and  settled.  Thera  are  very  important 
matters  indeed  to  be  discussed,  agreed  on,  and 
settled.  The  price  which  was  to  be  paid  was 
settled,  and  also  the  date  of  completion.  But 
the  price  was  not  to  be  wholly  paid  in  cash.  It 
was  to  be  paid  partly  in  preference  stock  and 
partly  in  debenture  stock  of  a  company  which 
was  to  be  formed.  All  those  details  were  left  un- 
settled, and  could  not  be  settled  then.  They  were 
matters  that  could  not  be  settled  without  a 
further  document  being  prepared.  That  is  the 
cardinal  feature  of  the  case.  That  which  the 
parties  had  still  to  do  was  the  essence  of  the  bar- 
gain. It  is  not  only  because  the  letter  stipulates 
uiat  the  "  offer  is  made  subject  to  our  appiovlng 
a  detailed  contract  to  be  entered  into/'  The 
question  ia,  subject  to  what  ?  The  detailed  con- 
tract was  to  be  entered  into  not  merely  for  the 
purpose  of  formally  expressing  that  which  had 
been  already  agreed  upon,  but  to  embody  terms 
which  had  not  yet  been  agreed  upon.  As  regards 
the  authorities,  there  is  the  well-known  case  of 
Suasey  v.  ffome-Poyn*  (41  L.  T.  Bep.  N  S.  1 ;  8 


Ch.  Div.  670;  4  App.  Cas.  311),  where  the  defen- 
dant made  an  offer  by  letter  to  sell  an  estate  to 
the  plaintiff,  which  offer  the  plaintiff  accepted  hj 
letter  "  subject  to  the  title  being  approved  by  my 
solicitor."  It  was  held  that  those  words  were 
not  merely  an  expression  of  what  would  be 
implied  by  law,  but  constituted  a  new  term  ;  that 
the  plaintiff's  letter,  therefore,  was  not  an  accep- 
tance, but  a  new  offer  which  had  never  been 
accepted ;  and  that  there  was  no  binding  contract. 
Again,  in  Winn  v.  Bull  (7  Ch.  Div.  29)  the  defen- 
dtuit  agreed  in  writing  to  take  a  lease  of  the 
plaintiff's  house  "  subject  to  the  preparation  and 
approval  of  a  formal  contract."  No  other  contract 
was  ever  entered  into  between  the  parties ;  and  it 
was  held  that  there  was  no  final  agreement  of 
which  specific  performance  could  be  enforced 
aeainst  the  defendant.  A  very  similar  caae  was 
Hawkesworth  v.  Chaffey  (54  L.  T.  Bep.  N.  S.  72; 
55  L.  J.  335,  Ch.),  in  which  Winn  v.  BM  {vbi  ntp.) 
was  followed.  I  think,  therefore,  that  the  deciraon 
of  Bomer,  J.  was  right,  and  that  this  appeal  must 
be  dismissed  with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  that  this  letter  oonstitntee  a  binding 
contract  between  the  parties  of  which  specific 
performance  can  be  enforced.  No  donbt  some 
items  are  settled.  But,  to  my  mind,  there  are  s 
vast  number  of  things  to  be  agreed  on  and  settled 
which  are  not  touched  upon  by  this  contract — 
matters  relating  to  the  brewery  company  to  be 
formed.  There  was  no  company  in  existence  at 
the  date  of  the  letter.  A  vast  number  of  matters 
of  detail  were  to  be  agreed  on  in  regard  to  that 
company.  Then  there  are  the  express  words  in 
the  contract  that  the  offer  is  made  subject  to  the 
plaintiffa  approving  a  detfuled  contract  to  be 
entered  into,  ahowing  that  in  the  minds  of  the 
parties  there  were  matters  left  open  to  be  dis- 
cussed. This  is  a  much  stronger  case  than  Winn 
V.  BuU  (ubi  tup.),  where  the  words  were,  "  subject 
to  the  preparation  and  approval  of  a  formal  con- 
tract." Having  regard  to  the  nature  and  subject- 
matter  of  this  contract,  to  the  fact  that  no  com- 
pany had  yet  been  formed,  and  to  the  other 
circumstances,  this  appears  to  me  a  much  stronger 
caae  than  Winn  v.  Bull  (ubi  tup.).  I  therefore 
think  that  this  appeal  fails. 

KjlY,  L.J. — ^Where  a  contract  is  made  as  this 
is,  subject  to  something  to  be  done  subsequently, 
then  prima  facie  that  must  be  done  before  the 
contract  can  be  regarded  as  complete.  Here  the 
words  are :  "  This  contract  is  made  subject  to  our 
approving  a  detailed  contract  to  be  entered  into." 
The  contract  related  to  the  intended  purchase  of 
a  brewery  business.  It  was  argued  that  reference 
to  the  formal  contract  was  made  merely  for  the 
purpose  that  such  terms  should  be  put  into  proper 
legal  form ;  and,  therefore,  that  it  was  not  a  con- 
dition which  made  the  contract  not  a  completed 
one.  The  condition  is,  that  a  detailed  contiact 
is  to  be  approved  by  both  parties.  The  agreement 
is  made  subject  to  the  condition  that  a  detailed 
contract  is  to  be  approved.  Before  both  partiK 
could  agree  on  the  detailed  contract  there  would  be 
several  matters  to  be  discussed  and  further  gone 
into.  In  truth,  this  letter,  though  signed  by  both 
parties,  contains  no  more  than  the  heads  of  an 
agreement  which  were  to  be  discussed  and  settled 
by  both  parties  before  there  would  be  any  corn- 
eluded  agreement.    In  my  opinion,  therefore,  the 


Digitized  by 


Google 


Aug.  4,  18M.] 

THE  LAW  TIMES. 

[Vol.  LXX..  N.  S.-783 

Ct.  of  App.] 

Alien  v.  Allen  and  Bell. 

[Ot.  of  App. 

learned  judge  in  the  court  below  was  quite  right ; 
and  consequently  this  appeal  fails  and  must  be 
dismiBsed  with  coats.  ^^^  dismi„ed. 

Solicitors  for  the  appellants,  Baker,  BlaJcer,  and 
Hawet. 

Solicitors  for  the  respondents,  Bentoell  and 
S'otfolk. 


April  11, 12, 13, 16,  and  May  2. 

(Before  Lindlet,  Lopes,  and  Kay,  L.JJ.) 

Allbn  v.  Allen  and  Bell,  (a) 

appeal  fsom  the  pbobate  division. 

Husband  and  wife — Divorce — Adultery  of  vnfe — 
Evidence — Denial  of  charge  fty  co-respondent — 
Cross-examination  of  wife  by  co-respondent. 

An  application  was  made  by  the  co-respondent  in 
divorce  proceedings  instituted  by  a  husband 
against  his  wife  for  judgment  or  a  new  trial  of  the 
suit  as  regarded  himself.  The  suit  was  instituted 
by  the  husband  on  the  ground  of  his  wife's  adultery 
with  the  co-respondent  and  a  person  unknown. 
The  co-respondent  denied  the  charge  against  him. 
The  jury  found  that  the  respondent  and  the  co- 
respondent had  been  guilty  of  adultery,  and  that 
she  had  also  committed  adultery  with  a  man 
unknovm.  Sir  Francis  Jeune  accordingly  made 
a  decree  nisi /or  the  dissolution  of  the  marriage, 
with  costs  against  the  co-respondent.  There  was 
no  appeal  by  the  respondent. 

It  appeared  tfiat  Sir  Francis  Jeune,  in  the  course 
of  the  trial,  had  refused  to  allow  any  cross- 
examination  of  the  respondent  by  the  counsel  for 
the  co-respondent,  holding,  on  the  authority  of 
Glennie  v.  Glennie  (3  S.  &  T.  109),  that  there 
was  no  such  right  ;  and  in  his  summing  up  the 
learned  Fresident,  in  a  marked  way,  contrasted 
the  evidence  of  the  respondent  with  thai  of  the  co- 
respondent, observing  that  there  was  a  complete 
discrepancy  between  the  story  told  by  the 
respondent  and  the  story  told  by  the  eo-reywndent 
in  two  most  important  points.     On  appeal: 

Meld,  that  it  was  not  right  to  deal  with  the 
evidence  of  the  respondent  as  admissible  against 
the  co-respondent,  and  the  evidence  of  the  co- 
respondent as  admissible  against  the  respondent, 
without  an  opportunity  being  afforded  of  testing 
its  truthfulness  by  cross-examination;  and  that 
the  learned  President  was  wrong  in  contrasting 
the  evidence  as  he  did  after  reusing  liberty  to 
sross-examine  the  respondent. 

Seld,  therefore,  that  there  mutt  be  a  new  trial,  the 
costs  thereof  to  abide  the  event. 

Glennie  v.  Glennie  (ubi  sup.)  questioned. 

Appeal  by  Bell  from  a  decision  of  Sir  Francis 

Jeune. 

The  facts  of  the  case  and  the  arguments  of 

counsel  sufficiently  appear  from  the  judgment  of 

the  Lords  Justices. 

Murphy,  Q.O.,  Bigham,  Q.C.  {Bargrave  Deane 

with  them)  for  the  appellant ;  Sir  Henry  James, 

Q.O.,  Sir  Edward  Clarke,  Q.C,  Loekwood,  Q.C, 

and  SearU  for  Allen.  ^^^  ^^  ^^^ 

May  2. — ^The  following  written  judgment  of 
the  court  was  delivered  by 

Lopes,  L.J. — This  was  a  suit  by  the  husband 
against  his  wife  for  dissolution  of  the  marriage, 

(a)  Beported  byE.  A.  Schatcbliy,  Eaq.,  Banister-at-Law. 


on  the  ground  of  her  adultery  with  the  co-respon- 
dent Bell  and  a  person  unknown.  The  adultery 
relied  upon  was  alleged  to  have  been  committed 
at  Ostend  and  Bruges,  in  the  latter  part  of  July 
and  the  early  part  of  August  1892.  The  charges 
of  adultery  at  Paris,  and  all  the  counter- 
charges by  the  respondent  against  the  petitioner 
were  abandoned  during  the  tiial.  The  jury  found 
that  the  respondent  had  committed  adultery  with 
the  co-respondent  Bell,  and  that  the  co-respon- 
dent BeU  had  committed  adultery  with  the 
respondent.  They  also  found  that  the  respon- 
dent had  committed  adultery  with  a  person 
unknown.  The  President  granted  a  decree  ni«i, 
and  condemned  the  co-respondent  Bell  in  the 
costs  incurred  on  behalf  of  the  petitioner  in 
respect  of  the  charges  of  adultery  proved,  staying 
execution  as  against  the  co-respondent  BelL 
The  co-respondent  Bell  has  appealed  to  this 
court,  asking  that  the  verdict  and  judgment 
against  him  may  be  set  aside,  and  that  3udgment 
may  be  entei'ed  for  him  on  the  gi-ound  that  there 
was  no  evidence  upon  which  the  ]ury  could  reason- 
ably find  that  he  had  committed  adultery  with 
the  respondent ;  or,  alternatively,  for  a  new  trial, 
on  the  ground  (1)  that  the  verdict  was  against  the 
weight  of  evidence;  (2)  that  the  President  mis- 
directed the  jury  by  telling  them  (a)  that  there 
was  evidence  from  which  they  might  infer  and 
find  that  the  co-respondent  Bell  had  committed 
adultery  with  the  respondent;  (6)  in  omitting 
to  point  out  to  the  jury  that  some  of  the 
evidence  in  the  case,  which  was  evidence 
against  the  respondent,  was  not  evidence 
against  the  co-respondent;  (c)  in  omitting  suf- 
ficiently to  explain  the  nature  and  quality  of  the 
evidence  which  would  be  necessary  to  support  an 
inference  of  adultery.  The  parties  were  married 
on  the  4th  June  1890.  The  evidence  of  adultery 
committed  by  the  respondent  with  a  person 
unknown,  and  who  could  not  have  been  the 
co-respondent  Bell,  at  Ostend  on  the  28th  and 
29th  July  was  clear.  There  was  no  direct  evidence 
of  any  adultery  with  the  co-respondent  Bell.  It 
is  not  necessary  to  prove  the  direct  fact  of 
adultery,  nor  is  it  necessary  to  prove  a  fact  oi 
adultery  in  time  and  place,  because,  to  use  the 
words  of  Sir  William  Scott  in  Loveden  v.  Loveden 
(2  Hag.  Consist.  Rep.  512) :  "  If  it  were  other- 
wise there  is  not  one  case  in  a  hundred  in  which 
that  proof  would  be  attainable ;  it  is  very  rarely 
indeed  that  the  parties  are  surprised  in  the  direct 
fact  of  the  adultery.  In  every  case  almost  the 
fact  is  inferred  from  circumstances  which  lead  to 
it  by  fair  inference  as  a  necessary  conclusion,  and, 
unless  this  were  the  case,  and  unless  this  were  so 
held,  no  protection  whatever  could  be  given  to 
marital  nghte."  To  lay  down  any  general  rule, 
to  attempt  to  define  wnat  circumstences  would 
be  sufficient  and  what  insufficient  upon  which  to 
infer  the  fact  of  adultery,  is  impossible.  Each 
case  must  depend  on  its  own  particular  circum- 
stances. It  would  be  impracticable  to  enumerate 
the  infinite  variety  of  circumstantial  evidentiary 
facts,  which  of  necessity  are  as  various  as  the 
modifications  and  combinations  of  events  in  actual 
life.  A  jury  in  a  case  like  the  present  ought  to 
exercise  their  judgment  with  caution,  applying 
their  knowledge  of  the  world  and  of  human  nature 
to  all  the  circumstances  relied  on  in  proof  ot 
adultery,  and  then  determine  whether  those  cir- 
cumstances are  capable  of  any  other  reasonable 
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Bolution  than  that  of  the  euilt  of  the  party  sought 
to  be  implicated.  We  wul  deal  with  the  salient 
points  of  this  case,  so  far  as  they  relate  to  the 
respondent  and  the  co-respondent  Bell.  The 
history  of  the  respondent  before  marriage  was 
peculiar.  Of  her  birth  and  parentage  we  know 
nothing.  She  deriTed  means  from  two  gentlemen, 
to  both  of  whom  she  had  been  engaged  to  be 
married.  She  travelled  alone,  staying  at  hotels 
by  herself,  without  the  protection  of  any  female 
friend.  It  is  not  too  much  to  say  that  wlule  there 
is  no  evidence  of  any  undue  familiariij,  she  bad 
been  before  the  maniage  on  terms  of  intimate 
friendship  with  the  co-respondent.  Thus  circum- 
stanced, she  marries  the  petitioner  in  June  1890. 
Soon  after  the  marriage  there  are  signs  of  those 
serious  differences  which  afterwards  became  too 
apparent.  She  seems  impatient  of  control,  and 
apparently  desires  to  return  to  the  wandering  and 
unsettled  life  which  she  had  led  before  marriasre. 
On  one  occasion  she  seeks  the  advice  of  the  co- 
respondent in  respect  of  something  which  the 
petitioner  was  proposing  to  do  with  some  property 
of  his,  and  this,  not  at  her  own  house,  out  at  a 
place  arranged  between  them,  an  interview  which 
did  not  take  place  owing  to  the  respondent's  ill- 
ness, but  of  which  the  petitioner  had  not  been 
informed.  In  May  1892,  the  relations  had  become 
so  strained,  and,  so  far  as  the  respondent  is  con- 
oemed,  so  irrevocably  hostile,  that  a  separation 
was  imminent.  The  respondent  leaves  her  home 
without  the  petitioner's  consent,  frequents  hotels 
nnpi-otected,  conceals  from  him  her  address,  and 
is,  on  the  27th  July  1892,  to  be  found  at  the  Hotel 
Fontaine,  Ostend,  having,  so  far  as  is  proved, 
«ommimicated  her  destination  and  address  to  no 
person  but  the  co-respondent.  That  she  was  a 
woman  of  no  delicacy  of  feeling  and  of  no  refine- 
ment is  manifest  from  her  letters  to  the  peti- 
tioner. That  she  was  a  woman  in  July  1892 
capable  of  yielding  to  immoral  solicitation  is 
made  clear  by  her  conduct  vdth  the  unknown 
person  on  the  28th  and  29th  of  that  month.  So 
far  as  the  respondent  is  concerned  we  cannot 
think  it  unreasonable  to  assume  that  she  would 
not  have  been  unwilling  to  succumb  to  the 
advances,  ha<^  he  made  them,  of  the  co-respon- 
dent, with  whom  she  had  been  on  terms  of  friend- 
ship before  marriage,  to  whom  she  was  willing  to 
have  confided  her  complaints  against  her  husband, 
and  to  whom  alone  she  had  intrusted  the  infor- 
mation of  the  place  where,  at  the  end  of  July, 
she  was  to  be  found.  If  the  antecedents  of  the 
respondent  had  been  different,  if  she  had  been  a 
woman  of  strict  virtue  and  irreproachable  con- 
duct, it  would  be  more  difficult  to  infer  against 
her  misconduct  with  the  co-respondent  than  it  is 
in  the  circumstances  to  which  we  have  referred. 
But  the  infirm  morality  of  the  respondent  must 
not  be  unduly  pressed  against  the  co-respondent. 
We  will  in  a  few  salient  points  review  his  con- 
duct. That  it  is  highly  suspicious  is  beyond  con- 
troversy, but  is  it  not  more  r  Does  it  not  lead  to 
a  reasonable  belief  that  he  is  guilty  P  [His 
Lordship  then  reviewed  the  evidence  (it  being 
proved  {inter  alia)  that  on  Sunday,  the  7th  Aug., 
the  respondent  left  Ostend  about  three  o'clock, 
and  arrived  at  Biniges  with  a  gentleman  with 
whom  she  spent  the  night,  and  it  being  also 
proved  that  on  the  same  day  the  co-respondent 
left  Ostend  about  three  o'clock)  and  the  explana- 
tion given  by  the  co-respondent,  and  referred  to 


his  denial  of  the  adultery,  and  oontinned :]  We 
do  not  suggest  that  no  weight  is  to  be  attributed 
to  the  evidence  of  a  co-respondent,  who  on  oath 
denies  the  adultery,  but  such  denial  is  often,  aa 
one  knows,  prompted  by  the  desire  to  shield  ihe 
character  of  the  woman  with  whom  he  has 
intrigued,  and  is  rather  regarded  by  him  as  a  plea 
of  "  Kot  guilty  "  set  up  by  a  prisoner,  than  as  a 
solemn  denial  on  oatn.  L<x>king  at  all  the 
circumstances  of  the  case,  is  his  story  reliable? 
The  jury  thought  not.  It  is  not  surprising.  It 
seems  to  us  to  be  pregnant  with  improbability. 
It  was  capable  of  corroboration,  but  no  corrobo- 
ration in  a  single  particular  is  forthcoming.  If 
this  stoiy  is  not  reliable  the  question  arises, 
where  was  the  oo-respondent  on  that  Sunday 
night,  and  why  has  he  invented  this  improbaUe 
story  P  The  answer  is,  that  it  is  highly  probable 
he  was  the  gentleman  who  spent  the  night  with 
the  respondent  at  Bruges,  and  who  left  hia  hotel 
about  tne  same  time  she  left  hers  at  Ostend,  and 
that  this  story  has  been  fabricated  by  him  in  order 
to  escape  detection.  Having  regard  to  all  the 
circumstances  of  this  case,  we  cannot  say  that 
there  was  not  at  the  end  of  the  petitaoner's 
case  evidence  upon  which  the  jury  could 
reasonably  act,  nor  can  we  say  on  the  whole 
case  that  the  jury  were  not  justified  in  find- 
ing the  verdict  which  they  did  against  the 
co-respondent.  But  a  new  trial  is  also  asked  on 
the  ground  that  the  President  misdirected  the 
jury,  and  this  raises  a  very  important  question 
with  regard  to  the  practice  m  the  Divorce  Court. 
The  respondent,  in  the  course  of  her  evidence,  had 
given  an  account  of  certain  matters  at  Ostend, 
which  Mr.  Murphy,  the  learned  counsel  for  the 
co-respondent,  knew  would  be  at  variance  with 
the  account  the  co-respondent  would  give  of  the 
same  matters,  and  he  sought  to  put  certain  ques- 
tions to  her  by  way  of  cross-examination.  The 
President  thereupon  said  that  Mr.  Murphy  "  must 
treat  her  as  his  witness  or  treat  her  as  a  hostile 
witness ;  that  there  was  no  ground  for  cross- 
examining  her,  and  it  was  a  thing  he  never  knew 
to  be  done."  In  fact,  cross-examination  was 
refused.  In  his  summing  up,  the  President  in  a 
marked  way  contrasted  the  evidence  of  the  respon- 
dent with  that  of  the  co-respondent.  He  said, 
"  There  is  a  complete  discrepancy  between  the 
story  told  by  Mrs.  Allen  and  the  story  told  by 
Mr.BeU  in  two  most  important  points.  There  is 
no  getting  out  of  this."  He  then  at  some  length 
dealt  with  the  reasons  given  by  the  respondent 
and  the  co-respondent  respectively  for  the  visit  to 
Ostend,  reasons  conflicting  with  e^h  other,  and 
added,  "  and  that  brings  us  at  once  to  the  observa- 
tion that  she  is  in  direct  conflict  with  Mr.  Bell  on 
this  subject."  The  President  then  proceeded: 
"  Now  that  brings  us  to  another  matter  on  which 
again  they  are  absolutely  in  contradiction — ^that 
is,  to  that  not  unimportant  by  any  means  entry  of 
his  directly  on  hie  arrival  in  the  buUetin  ^arrivfe 
of  the  hoteL"  The  President  then  alluded  to  the 
reason  the  co-respondent  gave  for  describing  him- 
self as  "  medecin,  and  then  to  her  explanation,  and 
characterised  his  story  as  one  in  absolute  contra- 
diction of  hers,  and  concluded  by  saying,  "The 
two  stories  are  as  difTerent  as  can  be,  and  you 
must  judge  for  yourselves  which  of  those  stories 
is  tioie,  or  whether  either  of  them  is  true,  or 
whether  the  truth  is  not  that  he  went  over  to  see 
her,  and  pass  a  couple  of  days  or  so  in  her  oom- 
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pony."  This  appears  to  ns  to  be  dealiiig  with  the 
evidenoe  of  the  respondent,  nn-crosB-ezamined 
by  the  co-respondent,  as  admissible  against  the 
oo-respondent,  and  the  eyidence  of  the  co-respon- 
dent as  admissible  against  the  respondent.  Is 
this  right  P  If  there  was  a  right  to  cross-examine, 
the  admission  of  the  eyidence  of  the  respondent 
and  co-respondent  against  each  other  would  be 
xmobjectionable.  The  President  held  that  there 
'was  no  snch  right.  It  is  contended  that  he  was 
-wrong  in  contrasting  the  evidence  as  he  did,  and 
that  he  ought  to  haye  allowed  cross-examination. 
In  our  judgment  he  was  wrong  in  contrasting  the 
eyidence  as  he  did,  after  refusmg  liberty  to  cross- 
examine  the  respdndent.  It  appears  to  us  con- 
trary to  all  rules  ot  evidence,  and  opposed  to  natural 
justice,  that  the  evidence  of  one  party  should  be 
received  as  evidence  against  another  party,  without 
the  latter  having  an  opportunity  of  testing  its 
truthfulness  by  cross-examination.  In  the  case  of 
prisoners  jointly  charged  with  an  offence,  the 
jury  are  always  most  carefully  warned  that  what 
one  may  say  inculpating  the  other  is  not  evidence 
against  that  other.  Tne  reason  is,  because  one 
prisoner  cannot  cross-examine  another,  and  there- 
xoie  their  statements  condemnatory  of  each  other, 
unassailable  by  cross-examination,  would  be  value- 
less. But  when  two  prisoners  are  jointly  indicted, 
and  a  witness  called  by  one  of  them  gives 
eyidence  criminatory  of  the  other,  the  latter  has 
a  right  by  himself  or  his  counsel  to  cross-examine 
that  witness :  {Beg.  v.  Burditt,  6  Ooi  0.  C.  458.) 
In  refusing  liberty  to  the  co-respondent  to  cross- 
examine  the  i-espondent,  the  President  has  acted 
on  the  authority  of  the  case  of  Olennie  y.  Qlennie 
(3  S.  &  T.  109),  decided  by  Sir  C.  Oresswell  in 
1863.  The  learned  judge  in  that  case  held  that 
the  counsel  for  the  co-respondent  could  not 
examine  a  witness  eddied  for  the  respondent 
without  adopting  her  as  his  own  witness,  and  said 
"You  clearly  cannot  cross-examine  her.  If  so, 
how  can  yon  examine  her  in  chief,  unless  she  is 
your  witness  P"  The  witness  was  then  examined 
as  the  witness  of  the  c6-re8pondent.  Any  judg- 
ment of  Sir  C.  Cresswell  must  carry  great  weight ; 
but  this  case  was  decided  in  the  infancy  of  the 
present  Divorce  Court,  and  before  any  large 
experience  had  been  acquired  of  the  prac- 
tice and  procedure  applicable  to  it.  The 
case,  moreover,  is  not  satisfactorily  reported.  So 
much  as  relates  to  the  practice  in  question  is 
reported  in  a  note  to  the  case,  and  it  does  not 
appear  that  any  arguments  were  addressed  to  the 
learned  judge ;  nor  does  the  learned  judee  assign 
any  reasons  for  the  conclusion  at  which  he  bad 
arrived.  The  case  is  also  reported  in  a  note  only 
in  the  Law  Journal  and  Law  Tikes.  In  the 
courts  of  common  law  in  the  case  of  co-defendants, 
one  co-defendant  would  have  a  right  to  cross- 
examine  another  co-defendant  called  as  a  witness, 
and  the  evidence  of  one  would  be  evidence  against 
the  other.  In  the  case  of  Lord  y.  Colvin  (3 
Drewry,  222)  it  was  held  that  a  defendant  might 
cross-examine  another  defendant's  witnesses.  The 
Vioe-ChanceUor  in  that  case  consulted  the  whole 
of  the  judges,  and  said :  "  The  opinion  of  the 
whole  of  the  judges  is  that  a  defendant  may  cross- 
examine  a  co-dd^dant's  witnesses."  If  a  defen- 
dant may  cross-examine  his  co-defendant's  wit- 
nesses, d  fortiori  he  may  cross-examine  his  co- 
defendant,  if  he  gives  evidence.  If  it  is  objected 
that  tiiere  is  no.issue  between  a  respondent  and  a 
Vol.  liXX.,  N.  a,  1812*. 


co-respondent  the  answer  is,  that  in  most  cases 
there  is  no  issue  between  co-defendants,  but  still 
the  right  to  cross-examine  exists.  In  our  judg- 
ment, no  evidence  given  by  one  party  affecting 
another  party  in  the  same  Utigation  can  be  made 
admissible  against  that  other  party,  unless  there 
is  a  right  to  cross-examine,  and  we  are  at  a  loss  to 
see  why  there  should  be  any  deviation  from  that 
rule  in  the  Divorce  Court.  It  is  important  to 
consider  the  state  of  the  law  of  evidence  when 
Qlenme  y.  Gfletmie  (ubi  «tM>.)  was  decided.  The 
Evidence  Acts  of  1851  and  1858  excluded  from 
their  operation  the  parties  to  any  proceedings 
instituted  in  consequence  of  adultery.  In  1863, 
when  Olen/nie  v.  GUnnie  {vbi  *i<p.)  was  decided, 
doubts  were  entertained  as  to  how  far  the  com- 
petency of  witnesses  in  cases  of  adultery  had  been 
recogmsed  in  the  Divorce  and  Matrimonial  Causes 
Act  1867,  which  founded  the  new  Divorce  Court. 
In  1869  an  Act  for  the  further  amendment  of  the 
Law  of  Evidence  was  passed,  which  rendered 
parties  to  proceedings  instituted  in  consequence  of 
adultery  competent  witnesses,  subject  to  a  proviso 
that  they  were  not  liable  to  be  asked,  or  bound  to 
answer,  any  question  tending  to  show  that  they 
had  been  guilty  of  adultery,  unless  they  had  in 
the  same  proceedings  given  evidence  in  disproof 
of  it.  We  understajad  this  to  mean  that  a  party 
tendering  himself  or  herself  as  a  witness  for  the 
purpose  of  disproving  an  act  of  adultery  is  not 
protected  from  being  cross-examined  as  to  other 
acts  of  adnlteiy,  if  these  last  be  charged  in  the 
proceedings :  {Brown  v.  Brown  and  Paget,  30  L.  T. 
Eep.  N.  S.  767 ;  L.  Bep.  3  Prob.  &  Div.  198.)  The 
evidence  with  regard  to  the  adultery  is  not 
rendered  inadmissible,  but  protection  is  afforded 
to  the  witness  from  being  questioned  on  the  aub- 
ject  if  the  witness  claims  protection;  but  it  is 
for  the  witness,  and  the  witness  only,  to  imike 
the  claim:  {Hehhlethwaite  v.  Hehbletkwaite,  L. 
Bep.  2  Prob.  &  Div.  29.)  Subject  to  this  proviso, 
we  should  have  thought  that  the  competency  of 
parties  to  proceedings  instituted  in  consequence 
of  adultery  was  absolute,  and  that,  in  respect  of 
examination  and  cross-examination,  and  in  all 
other  respecte,  they  were  in  the  same  predica- 
ment as  other  witnesses.  Whatever  may  have 
been  the  grounds  for  the  decision  of  Qlmnie  y. 
Olennie  at  the  time  it  was  decided,  we  entertain 
grave  doubte  if  it  can  be  supported,  and  whether 
any  practice  in  accordance  with  it  can  be  main- 
tained after  the  Evidence  Amendment  Act  1869. 
It  is,  however,  unnecessary  in  the  present  case  to 
express  a  concluded  opinion  on  this  point,  because 
we  are  clearly  of  opinion  that  if  the  judge  refuses 
to  allow  a  co-respondent  to  cross-examine  the 
respondent,  as  he  did  in  this  case,  the  jury  should 
be  distinctiy  directed  to  disregard  the  respondent's 
evidence  when  considering  the  case  of  the  co- 
respondent. Instead  of  this,  the  President  in  this 
case  contrasted  her  eridence  with  his,  and  the 
jury  would  naturally  be  influenced  by  such  con- 
trast, and  the  influence  would  be  distinctly  pre- 
^dicial  to  the  co-respondent.  Bnle  6  of  Order 
XXXTX.  of  the  Bales  of  the  Supreme  Court 
prorides  that  a  new  trial  is  not  to  be  nanted  on 
the  ground  of  misdirection  unless  in  tiie  opinion 
of  tne  court  to  which  the  application  is  made 
some  substantial  wrong  or  miscarriage  has  been 
occasioned  thereby  in  the  trial.  This  rule  is  not 
applicable  to  the  Divorce  Court,  and  if  it  was  we 
should  not  be  prepared  to  aay,  having  regard  to 
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the  nature  of  the  case  made  against  the  co- 
respondent, and  for  the  reasons  above  given,  that 
the  efFect  of  the  misdirection  complained  of  did 
not  cause  a  substantial  wrong.  There  were  other 
misdirections  relied  upon,  to  which,  as  we  should 
not  be  prepared  to  gi-ant  a  new  trial  in  respect 
of  them,  it  is  unnecessary  to  refer.  There  must 
be  a  neiv  trial.  The  appellant  will  have  the  costs 
of  this  appeal.  As  the  co-respondent  laid  himself 
open  to  so  much  reasonable  suspicion  in  the 
court  below  he  ought  not  to  have  the  costs  of  the 
first  trial  even  if  he  succeeds  in  the  second.  The 
costs  of  the  new  trial  will  abide  the  event. 
The  co-respondent  will  not  have  to  pay  the 
petitioner's  costs  of  the  first  trial.  Each  party 
wiU  bear  his  own  costs  of  that.  ^^^^  ^^^ 

Solicitors  for  the  appellant.  Tarry  and  Sherlock. 
Solicitor  for    the   respondent,  J.  M.  BoberU, 
agent  for  0.  J.  Simpton,  Sheffield. 


Tuesday,  May  22. 
(Before  LimoLET,  Lopbs,  and  Eat,  L.JJ.) 

Gabtek  v.  Fby.  (a) 

APPEAL  FBOM   THE   CHASCEBT    BIVIBIOIT. 

Practice — Action  6y  plaintiff — Belief  sought    by 
defendant  in  respect  of  matter  not  arising  out 
of  nor  incidental  to  plaintiff's  cause  of  action — 
ifo  counter-clavm  delivered,  nor  writ  issued  in 
cross  action — Eules  of  Court  1883,    Order  L., 
r.  6— Judicature  Act  1873  (36  &  37  Vict.  c.  66), 
s.  25,  sub-sect.  8. 
Where  an  action  is  brought  agairut  a  defendant, 
and  he  also  seeks  relief  against  the  plaintiff  in 
respect  of  a  matter  which  is  not  tn  any  toov 
arising  out  of  nor  incidental  to  the  plaintiff^ 
cause  of  action,  he  is  not  entitled  to  apply  by  way 
of  motion  in  the  plaintiff's  action,  but  m,ust  deliver 
a  counter-claim,  or  issue  a  writ  in  a  cross  action. 
Sargant  v.  Bead  (1  Ch,  Div.  600)  and  Porter  v. 
Lones  (37  L.  T.  Bep.  N.  8.  SSH ;  7  Ch.  Div. 
358)  distiiMuished. 
Decision  of  Kekewich,  J.  affirmed. 
Action  to  restrain  the  defendant  from  canying 
on  the  business  of  a  wine  merchant  in  the  city 
of  Winchester,  or  within  a  radius  of  two  miles. 

The  defendant  appeared  in  the  action,  and, 
before  any  statement  of  claim  had  been  filed  or 
any  defence  put  in,  he  moved  for  an  interlocutory 
injunction  against  the  plaintiff  to  restrain  him 
from  using  the  defendant's  name  on  any  vans, 
signboards,  labels,  or  otherwise  in  his  business. 

The  plaintiff  and  defendant  had  been  partners, 
but  their  partnership  had  been  dissolved,  and  it 
was  stipulated  in  the  deed  of  dissolution  (among 
other  thin^)  that  the  defendant  should  not  carry 
on  the  business  of  a  wine  merchant  in  Winchester 
or  within  a  radius  of  two  miles,  and  that  the 
plaintiff  should  erase  the  defendant's  name  from 
the  name  of  the  old  firm  on  all  vans,  signboards, 
&c. 

Eekewich,  J.  dismissed  the  defendant's  motion, 
being  of  opinion  that  the  court  had  no  jurisdic- 
tion to  entertain  the  application  until  the  defen- 
dant had  either  delivered  a  counter-claim,  or 
issued  a  writ  in  a  cross  action. 
The  defendant  appealed. 

(a)  Beporttd  by  E.  A.  BCSAIOSUT,  bq.,  BuiK(fr«t'I«v. 


Le  Biche  for  the  appellant. — B.nle  6  of  Order 
L.  authorises  any  party  to  an  action  to  apply 
for  an  injunction  at  any  time  after  appearance 
on  giving  notice  to  the  plaintiff.    Sub-sect.  8  of 
sect.  25  of  the  Judicature  Act  1873  enacta  that: 
"  A  mandamus  or  an  injunction  may  be  granted. 
or  a  receiver  appointed,  by  an  interlocutory  order 
of  the  court  in  all  cases  m  which  it  shall  appear 
to  the  court  to  be  just  or  convenient  that  such 
order  should  be  made ;  and  any  such  order  may 
be    made    either  unconditionally  or  upon  Botai 
terms  and  conditions  as  the  court  shall  think 
just.    .    .     ."    I  LoPKS,  L.J. — ^In  Porter  v.  Lopet 
(37  L.  T.  Bep.  N.  S.  824;  7  Ch.  Div.  358)  it  waa 
decided  by  Sir  Oeorge  Jessel,  M.B.,  that  in  an 
action  for  partition,  where  one  of  the  co-owners  is 
in  occupation,  though  not  in  exclusive  oocopatian, 
of  the  property,  the  court  has  jurisdiction  under 
that  BUD-section  to  appoint  a  receiver  until  the 
hearing  upon  the  application  of  the  dwffiiidanfc 
In  that  case  the  object  was  the  protection  of  tiie 
TOoperty  to  which  the  partition  action   related. 
But  here  the  relief  sought  by  the  defendant  doea 
not  appear  to  be  at  all  connected  with  the  subject 
matter  of  the  plaintiff's  action.]    Under  the  !EUile« 
of  Court  1875,  Order  LII.,  r.  4,  a  defendant  in  an 
action  may,  before  judgment,  apply  for  an  in- 
junction and  a  receiver.    The  defendant  may  do 
so,  notwithstanding  that  the  plaintiff  has  already 
served  notice  of  motion  for  the  like  purpose ;  and 
in  such  case  one  order  will  be  made  on  the  two 
motions : 

Bargant  v.  Read,  1  Ch.  Div.  600. 
[He  was  stopped  by  the  Court.] 

8.  Dickinson  for  the  respondent. — ^In  cases 
where  a  defendant  has  been  allowed  to  move  as 
the  defendant  desires  to  do  in  this  case,  the  court 
has  had  seisin  of  the  matter  to  which  his  motloD 
appertains;  and  therefore  has  had  jurisdiciian 
to  make  an  order  on  the  defendant's  application. 
But  there  has  been  no  case  in  which  a  defendant 
has  been  allowed  on  an  interlocutory  application 
to  do  what  he  could  not  do  at  the  trial  ot  tite 
action,  namely,  to  apply  in  respect  of  somethuig 
in  no  wise  connected  with  the  plaintifTs  action. 
The  application  of  the  defendsjit  here  is  in  re- 
spect of  a  matter  altogether  outside  the  plaintifTi 
action.  He  is  raising  an  issue  which  will  not  be 
raised  at  the  trial  of  the  plaintiffs  action,  and 
which  the  plaintiff  is  not  Donnd  to  raise  at  alL 
This  is  a  case  for  a  cross  action,  either  by  a 
counter-claim  or  a  writ.  In  the  cases  cited,  the 
decisions  have  proceeded  on  the  footing  that 
the  relief  claimed  by  the  defendant  is  in  respect 
of  some  matter  contained  in  or  incidental  to  tiie 
plaintiff's  action.  To  follow  the  course  suggested 
on  behalf  of  the  defendant  here  would  be  to  cause  a 
^reat  inconvenience ;  and  there  is  no  case  in  which 
it  has  been  f  oUowed. 

Le  Bidie  replied. 

LiHDLBT,  L.J. — ^This  appeal  raises  a  ■pcank  of 
practice  of  some  difficulty  which  is  new  and 
certainly  important.  The  question  is,  whether  a 
defendant,  who  is  in  a  hurry,  is  entiUed  to  apply 
by  way  of  motion  in  the  plaintiff's  action  tat  an 
injunction,  without  waiting  to  deliver  a  oonnter- 
claim  or  issuing  a  writ  in  a  cross  action,  where 
the  relief  which  he  seeks  is  not  in  any  way  aiisina 
out  of  nor  incidental  to  the  plaii^fPs  caose  (x 
action?    In  the  present  case  the  plaintiff  only 
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daims  an  injonction  to  reatrain  the  defendant 
from  carrying  on  a  bugmess  within  a  certain  limit. 
It  is  not  a  paxtnerahip  action ;  it  ia  not  an  action 
for  taking  the  partnership  accounts,  or  for  pre- 
serring  the  partnership  assets.  It  is  simply  an 
action  to  restrain  the  defendant  from  carrying  on 
a  business  in  contravention  of  one  of  the  cove- 
nants of  the  deed  of  dissolntion  of  the  partner- 
Ship.  The  plaintiff  moved  for  an  injunction  in 
the  terms  of  the  covenant,  and  the  defendant  met 
the  plaintiff's  motion  by  affidavits  that  the  plain- 
tiff was  not  entitled  to  relief  because  he  had 
himself  broken  his  covenant  not  to  use  the  defen- 
dant's name  in  his  business.  And  he  not  only 
did  this,  but  he  gave  notice  of  motion  for  an 
injunction  to  restrain  the  plaintiff  from  using  his 
name.  When  the  defendant's  motion  was  opened 
before  Kekewich,  J.  it  was  met  by  the  preliminary 
objection  that  it  was  not  competent  for  the  defen- 
dsJit  to  make  such  a  motion  at  that  stage  of  the 
proceedings,  and  the  learned  judge  upheld  the 
objection.  The  question  is,  whether  his  decision 
is  correct.  The  defendant's  claim  is  not  for  any 
relief  arising  out  of  nor  incidental  to  the  relief 
sought  to  bie  obtained  by  the  plaintiff  in  his 
action.  In  this  respect  the  case  differs  from 
Bargawt  v.  Bead  (vM  svp.),  which  was  an  action 
for  dissolution  of  a  partnership  and  for  taking 
the  partnership  accounts.  Sir  Greorge  Jesse! 
there  held  that  the  defendant  was  entiUed  to 
give  a  cross  notice  of  motion  in  the  ]plaintifPs 
action  for  the  appointment  of  a  receiver.  It 
differs  also  from  Porter  v.  Loves  {nin  sttp.), 
which  was  a  partition  action,  and  there  the  defen- 
dant was  held  entitied  to  move  for  a  receiver  for 
the  protection  of  the  property.  In  the  present 
case  the  cross  motions  have  nothing  to  do  with 
each  other,  except  that  they  are  both  based  upon 
covenants  contEuned  in  the  same  deed;  but  the 
covenants  are  quite  distinct.  The  defendant  says 
that  if  he  were  not  in  a  huriy  he  might  put  in  a 
counter-claim,  and  by  it  claim  such  an  injunction 
as  he  asked  for  in  his  motion.  Assuming  that  he 
could  do  80,  can  he  now  ask  for  an  injunction 
without  a  counter-claim  and  without  issuing  a 
writ  of  his  own  P  He  relies  upon  Order  L.,  r.  6, 
where  it  is  provided  that  an  application  for  an 
injunction  may  be  made  to  the  court  or  a  judge 
by  any  party,  and  if  it  be  made  by  the  plaintiff 
it  may  be  made  either  ex  parte  or  with  notice, 
and  if  it  be  made  b^  any  other  part^  then  on 
notice  to  the  plaintiff,  and  at  any  time  after 
appearance  by  the  party  making  the  application. 
Tlmt  mle  at  first  sight  appears  to  favour  the 
defendant's  contention;  but  if  the  defendant  is 
right  it  would  be  equally  competent  for  a  plaintiff 
to  ask  for  an  injunction  for  something  outside  the 
subject-matter  of  his  action.  U  the  defendant's 
application  for  an  injtmction  were  in  any  way 
connected  with  or  incidental  to  the  object  and 
purpose  ot  the  plaintiff's  action  he  would  have 
good  ground  for  his  contention.  But  it  has  really 
nothing  to  do  with  the  relief  sought  by  the  plain- 
tiff, and  therefore,  in  my  opinion,  the  defendant 
is  wrong.  If  he  cannot  wait  till  the  time  for 
ddivering  a  counter-claim,  he  must  issue  a  writ  in 
-'an  action  of  his  own.  So  far  as  I  am  aware,  this 
is  the  first  time  that  such  an  application  has  been 
made,  and  the  experiment  must,  in  my  opinion, 
'fail,  and  the  appeal  must  be  dismissed  with  costs. 
liOFBB,  L.J. — This  ia  an  appeal  raising  an 
important  queatioa  of  practice  under  Order  L., 


r.  6.  The  question  is  this :  Whether  the  defen< 
dant  can  move  for  an  injunction  against  the 
plaintiff  without  filing  a  counter-claim  or  issuing 
a  writ  in  a  cross  action  F  In  my  opinion  he  can  in, 
some  cases,  but  only  in  cases  where  the  defendant's 
claim  to  relief  arises  out  of  the  plaintiff's  cd.use  of 
action  or  is  incidental  to  it.  Sargant  v.  Rbad  and 
Porter  v.  Lopes  are  cases  of  that  description.  But  if 
the  relief  asked  by  the  defendant  is  not  connected  ' 
with  the  subject-matter  of  the  plaintiff's  claim, 
and  relates  to  nothing  that  is  in  issue  in  the 
plaintiff's  action,  but  is  outside  the  action  alto- 
gether, then,  in  my  opinion,  the  defendant  cannot 
move  for  an  injunction  without  a  counter-claim 
or  a  new  writ.  It  may  be  that,  there  being  no 
etatement  of  claim,  he  is  not  in  a  position  to  put 
in  a  counter-claim.  In  that  case,  if  time  is 
important  to  him,  he  must  issue  a  writ.  In  the 
present  case  it  appears  clear  to  me  that  the  defen> 
dant  is  seeking  to  obtain  relief  which  is  distinct 
from  that  which  is  claimed  by  the  plaintiff  in  the 
action.  And  I  therefore  agree  that  the  appeal 
must  be  dismissed  with  costs. 

Datbt,  L.J. — ^It  may  or  may  not  have  been 
wise  on  the  part  of  the  Legislature  to  require  a 
plaintiff  to  issue  a  writ  stating  in  general  terms 
the  nature  of  the  relief  claimed  before  moving  for 
an  injunction,  but  the  Legislature  has  ao  required. 
Mr.  Le  Biche,  however,  contends  that  a  defendant 
is  in  a  better  position  than  a  plaintiff,  and  that  he 
may  move  for  an  injunction  without  converting 
himself  into  a  plaintiff  by  filing  a  counter-claim 
or  issuing  a  writ.  For  example,  if  an  action  is 
brought  against  a  defendant  for  breach  of  trust, 
can  the  defendant  move  for  an  injunction  to 
reatrain  the  plaintiff  from  libelling  him  by  saying 
that  he  (the  defendant)  cheated  at  cards  P  Mr.  I^ 
Biche  aaya  that  he  can,  relying  upon  sect.  25,  aub* 
aect.  (8)  of  the  Judicature  Act  1873  and  Order  L., 
r.  6,  of  the  Bulea  of  the  Supreme  Court ;  and  con- 
tending that  the  words  of  the  rule  ahoiild  be  oon- 
atrued  to  apply  to  any  injunction  that  the 
defendant  deema  himaelt  entiUed  to.  I  do  not 
agree  with  that  contention.  In  my  opinion  it  must 
be  relating  to  or  arising  out  of  the  relief  sought 
in  the  action  which  is  before  the  coui-t,  and  that 
any  other  injunction  cannot  properly  be  granted 
in  the  action.  The  defendant's  croaa  motion  in 
the  present  case  does  not,  in  my  opinion,  fulfil 
that  condition ;  it  does  not  arise  out  of  the  relief 
sought  in  the  only  action  which  ia  before  the  court. 
The  caae  relied  on,  namely,  Sargant  v.  Bead, 
illustratea  the  difference  very  well.  There  the 
relief  aought  by  the  defendant  did  directly  ariae 
out  of  the  relief  claimed  by  the  plaintiff  in  hia 
action,  and  the  object  of  the  motion  was  to  pre- 
serve the  status  quo  of  the  property  which  was 
the  subject-matter  of  the  action  until  the  trial.  It 
is  strange  that  if  Mr.  Le  Biche  is  right  in  his 
contention,  he  could  not  find  a  single  caae  to  aup. 
port  hia  argument.  The  Judicature  Act  1873  has 
been  in  force  for  nearly  twenty  yeara,  and  yet 
there  haa  been  no  case  in  which  relief  such  as 
that  now  asked  for  has  been  sought  by  a  defen- 
dant until  he  has  made  himself  an  actor  in  the 
litigation,  either  by  filing  a  counter-claim  or 
issuing  a  writ.  I  agree  that  the  appeal  fails,  and 
muatbedismisaedwithcosto.   ^^«,i  ^f^f^. 

Solicitor  for  the  appellant,  Ordolph  Wheaible, 
agent  for  Beotney  ana  Shenton,  Winches  ber. 
I      Solicitor  for  the  respondent^  W.  H,  Hales. 
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Friday,  March  9. 

(Before  Lord  EaHBS,  M.B.,  Lopbs  and 
Datbt,  L.JJ.) 

BAxaAT  «.  Mabokett.  (a) 

APPXAL  PBOH  THX  QmiK'S  BSNOH  DIYISIOir. 

JBtB  of  idle — Sale  of  good* — Beeeipt  for  pur- 
ehate  money — Saile  oy  husband  to  vnfe — Change 
of  pos»e»*ton  —  Apparent  poseeession  —  Bills 
of  Safe  Aet  1878  (41  A  42  Viet.  c.  31),  m.  4 
and  8. 

A  voife  who  was  living  in  the  same  hotue  trith  her 
husband  agreed  to  buy  from  him  the  furniture 
and  plate  which  was  in  the  house  and  was  being 
used  by  them,  and  she  accordingly  paid  hirn  a 
fair  price  for  the  goods.  Afterwards  sfie  asked 
her  husband  for  an  ordinary  receipt,  and  he  gave 
her  a  receipt  for  the  purchase  money,  to  which  was 
added  an  aeknowledgm,ent  that  the  goods  were 
the  absolute  property  of  his  vnfe. 

Seld,  that  the  receipt  being  no  part  of  the  bargain 
or  sale,  it  was  not  a  bill  of  sale  xetthin  the  Bills 
of  Sale  Aet  1878. 

Semble,  per  Lord  Usher,  M.B.  and  Davey,  JjJ., 
that  if  the  receipt  had  been  a  bill  of  sale  vHthin 
the  Aet  0^1878,  the  goods  would  not  have  been  in 
the  "  apparent  possession  "  of  the  husband  within 
sect.  8,  because,  since  the  fact  that  the  goods 
remained  in  the  house  was  consistent  with  the 
possession  of  either  husband  or  wife,  tlie  posses- 
sion must  be  attributed  to  the  person,  na/mely,  the 
wife,  who  had  the  legal  title  to  tJiem. 

This  was  an  appeal  from  a  jndgment  of 
Wright,  J.  at  the  trial  of  an  interpleader  issue 
■without  a  jurr. 

The  plaintiff  in  the  issue  was  Ladv  Bamsay, 
the  wife  of  Sir  Alexander  Ramsay,  and  the  defen- 
dant was  an  execution  creditor  of  Sir  Alexander 
Bamsav. 

In  the  issue  the  plaintiff  claimed  under  the 
following  circumstances  to  be  entitled  to  certain 
goods  which  had  been  seized  by  the  defendant  in 
execution. 

Sir  Alexander  and  Lady  Bamsay  lived  to- 
cether  in  a  house  which  was  taken  in  his  name, 
though  she  paid  the  rent.  The  furniture  and 
plate  which  were  in  use  in  the  house  belonged 
to  him. 

In  Aag.  1892,  as  he  was  in  difficulties,  she 
agreed  to  buy  the  furniture  and  plate  of  him,  and 
she  accordingly  paid  him  1700i.  out  of  her  sepa- 
rate estate,  that  being  the  full  value  of  the 
goods. 

After  the  money  was  paid.  Sir  Alexander 
Bamsay  signed  and  gave  to  the  plaintiff  the  fol- 
lowing receipt,  which  had  been  £:«wn  up  by  the 
plaintiff's  solicitor : 

Heoeived  this  8th  of  August  1892  from  Lady  Caroline 
Charlotte  Bamsay  the  snm  of  12001.,  making,  with  the 
ram  of  5001.  paid  to  mo  on  the  3rd  instant,  ibe  earn  of 
17001.  in  payment  of  the  agreed  pnrohase  money  for  all 
my  fnmitnre,  plate,  linen,  ohina,  glass,  ornaments,  pio- 
tnres,  silver,  books,  plants,  musical  instmments,  and  other 
honsehold  and  gai^en  effects  at  No.  2,  MontpeUier- 
parade,  Cheltenham,  which  I  hereby  aoknowlege  are  now 
abaolntely  her  property. 

After  the  sale  the  goods  continued  to  be  used 
in  the  house  as  before. 

This  receipt  was  not  registered  as  a  bill  of  sale. 

W  Beportwl  by  E.  Uuniv  Burn,  Rsq..  Bwilstar«t-L»w. 


B7  the  Bills  of  Sale  Act  1878  (41  <fc  42  Yict  e. 
81)  it  is  provided  as  follows : 

Sect.  4.  In  litis  Act  .  .  .  the  expression  "  bill  tt 
sale  "  shall  include  tnlls  of  sale,  Misignmrnits,  inuisEes^ 
deolarations  of  tmst  without  transfer,  inventories  of  goods 
with  reoeipt  thereto  attaohed,  or  receipts  far  pnxofaass 
moneys  of  goods,  and  other  asanranoes  of  pemuml 
chattels,  and  also  powers  of  attorney,  authoritiea,  oc 
licences  to  take  poaseasion  of  personal  chattels  as  eeoinity 
for  any  debt,  and  also  any  agreements,  wheUiar  intfridiiil 
or  not  to  be  followed  by  the  ezeoatian  of  any  othsr 
inaiiumant,  by  which  a  right  in  equity  to  any  pexaosnl 
chattels,  or  to  any  charge  or  seouriiy  thereon,  shall  be 
conferred.     .     .     . 

Sect.  8.  Every  bill  of  sale  to  which  this  Aet  appliss 
shall  be  duly  attested,  and  shall  be  registered  under  tfiia 
Act  within  seven  days  after  the  making  or  giving  thoeof, 
and  shall  set  forth  tiie  consideration  for  which  such  Idl 
of  sale  was  given,  otherwise  such  bill  of  sale,  as  against 
all  tmstees  or  assignees  of  the  estate  of  the  peraoD 
whose  chattels,  or  any  of  them,  are  oomprised  in  sooh 
bill  of  sale  under  the  law  relating  to  banknq>tcy  or 
liquidation,  or  under  any  aamgnment  for  the  benefit  of 
the  creditors  of  such  person,  and  also  as  against  all 
sheriffs  officers  and  other  persons  seising  any  ehsttels 
oomprised  in  suoh  bill  of  sale  in  the  exeontian  of  any 
prooess  of  any  court  authorising  the  seizure  of  the 
chattels  of  the  person  by  whom  or  of  whose  ofaattela  suoh 
bill  has  been  made,  and  also  as  against  every  parson  on 
whose  behalf  such  prooess  shall  have  been  issued,  shall 
be  deemed  fraudulent  and  void  so  far  as  regards  the  pn- 
perty  in  or  right  to  the  possession  of  any  chattels  com- 
prised in  such  bill  of  sale,  which,  at  or  after  the  tine 
of  filing  the  petition  for  bankruptcy,  or  liquidation,  <r  of 
the  execution  of  such  assignment,  or  of  executing  sudi 
process  (as  the  case  may  be),  and  after  the  expiratiaB  of 
such  seven  days  are  in  the  possession,  or  appanat 
possession,  of  the  person  msking  such  bill  of  sale  (or  <^ 
any  person  against  whom  the  process  has  issued  under, 
or  in  the  execution  of  which  such  bill  has  been  made  or 
given,  as  the  case  may  be). 

The  defendant,  a  judgment  creditor  of  Sir 
Alexander  Bamsay,  having  levied  execution  npcn 
the  furniture,  an  interpleMer  issue  was  ordacedto 
be  tried. 

At  the  trial  of  the  issue  withoat  a  jmr, 
Wright,  J.  found  that  there  had  been  a  bond  fide 
sale  of  the  goods  by  the  husband  to  the  wife,  sod 
that  the  receipt  was  intended  to  be  only  an  ordi- 
nary receipt,  and  was  not  part  of  the  transactiatt 
of  the  sale  of  the  goods.  He  therefore  held  tiiat 
the  receipt  was  not  a  bill  of  sale  within  the  Bills 
of  Sale  Act  1878,  and  did  not  require  reg^stratioo, 
and  he  gave  judgment  for  the  plaintifC. 

The  defendant  appealed. 

Herbert  Beed,  Q.O.  and  A.  T.  Lawrence  for  the 
defendant. — This  receipt  was  a  bill  of  sale  within 
the  Act  of  1878,  and  not  being  registered  is  vdd 
as  against  an  execution  creditor.  It  is  an  "  assor- 
ance  of  personal  chattels  "  within  sect.  4.  Then 
is  no  evidence  that  possession  of  the  goods  was 
transferred,  and  in  such  a  case  aa  this  that  is 
evidence  of  fraud.  This  receipt  is  a  "  mnniment 
of  title "  and  "a  record  of  the  transaction,"  and 
is,  therefore,  a  bm  of  sale : 

ifarsdenv.  Meadaivs,  45  L.  T.  Bep.  N.  S.801;7 
Q.  B.  Div.  80  ; 

North  Central  Waggon  Company  r.TKsJtancltt^ir, 
Sheffield,  and  Lincolnthire  Railway  Oem^ioKI, 
56  L.  T.  Bep.  N.  S.  755 ;  35  Oh.  Div.  191. 

The  inference  drawn  by  Wright,  J.  that  iltf 
receipt  was  intended  to  1m  an  ordinaiy  reoeipt  it 
an  inference  of  law,  not  of  fact.    [Lord  EsHiB 
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M.B. — He  has  found  as  a  fact  that  the  intention 
of  the  parties  was  that  the  receipt  shonld  be  an 
ordinary  receipt.  Marsden  v.  Meadows  shows 
that  the  question  is  not  merely  one  of  the  con- 
stmction  of  the  docnment  in  dispute,  but  that 
the  whole  question  as  to  what  the  parties  intended 
the  document  to  be  is  one  for  the  jury.]  The 
receipt  is  part  of  the  transaction  of  bargain  and 
sale,  BO  that  the  transaction  cannot  be  proved 
without  it.  jXiord  Ebhbb,  M.R. — It  was  no  part 
of  the  bai'gain  of  purchase  and  sale  that  a  receipt 
aboold  be  given].  The  effect  of  the  transaction 
having  been  put  into  writing,  it  cannot  be  proved, 
aooor£ng  to  the  ordinary  roles  of  evidence,  with- 
out producing  the  writing. 

Douglas  Walker,  Q.G.  and  Muir  Maekentie  for 
the  plaintiff. — Upon  the  findings  of  Wright,  J. 
the  bargain  and  sale  of  the  goods  was  complete 
without  the  receipt,  and  the  receipt  does  not 
constitute  part  of  uie  plaintiff's  title  to  the  goods. 
It  is,  therdore,  not  a  Dill  of  sale  within  the  Act 
of  1878 : 

CharleitwoTih  v.  MilU,  66  L.  T.  Sep.  K.  S.  690; 
(1892)  A.  C.  281. 

Sven  if  the  receipt  be  a  bUl  of  sale  within  the 
Act,  yet  the  plaintiff  is  protected  by  sect.  8, 
because  the  goods  were  not  in  the  apparent 
possession  of  her  husband.  They  were  in  her 
possession  as  soon  as  the  property  in  them  had 
passed  to  her  under  the  sale.  Since  the  Married 
women's  Property  Act,  a  husband  and  wife  in 
matters  of  property  are  in  the  position  of 
strangers  to  each  other.  The  facts  being  con- 
sistent with  either  husband  or  wife  being  in 
possession  of  these  goods,  the  ownership  draws 
with  it  the  possession.  Therefore  the  wife  was  in 
possession  as  soofa  as  she  obtained  the  ownership : 

Jarman  v.  Woolloton,  8  T.  B.  618 ; 
Pollock  and  Wright  on  Fosaession,  p.  24. 

A.  T.  Lawrence  replied. — As  regards  sect.  8  it 
is  immaterial  whether  the  plaintiff  was  actually 
in  poesesaion.  The  question  is,  who  was  in 
"  apparent  possession  P  "  Xothing  occurred  to 
show  that  tne  husband  ceased  to  be  in  posses- 
sion. 

Lord  EsHEB,  M.B. — ^The  first  question  in  this 
case  is  as  to  the  real  meaning  of  the  judgment 
of  Wright,  J.  This  was  an  interpleader  issue 
-which  he  tried  without  a  jury,  so  that  upon  any 
question  of  fact  his  decision  is  in  precisely  the 
same  position  as  a  finding  of  a  jury.  The  facts 
which  he  found  were  these.  LadyBamsay  was 
a  married  woman  who  had  separate  property  of 
her  own.  Her  husband  was  in  debt,  and  she 
agreed  with  him  honestly  to  buy  from  him  certain 
furniture  and  plate  which  was  in  the  house  where 
they  both  lived.  She  did  not  bargain  about  the 
price,  she  gave  Um  their  full  value  so  that  he 
might  pay  his  creditors.  He  having  agreed  to 
seU  for  a  fair  price,  she  paid  him  the  money,  and 
either  then  or  soon  afterwards — ^it  is  not  clear 
when  exacUy — she  asked  for  a  receipt.  The 
learned  judge  found  that  what  she  asked  for  was 
"  an  ordinary  receipt,"  that  is  to  say,  a  receipt 
for  the  money  she  had  paid.  The  receipt  was 
drawn  up  for  her  by  her  solicitor,  and  so  far  as  it 
goes  it  is  a  receipt,  but  at  the  end  of  it  he  put  an 
acknowledgment  by  the  husband  that  he  had  sold 
the  goods  to  her.  I  see  no  reason  to  doubt  the 
judo's  finding  as   to  those  facts.    There  was 


nothing  suspicious  about  any  of  the  persons  con- 
cerned, and  both  the  husband  and  wife  seem  to 
me  to  be  perfectly  truthful,  and,  moreover,  it  is 
perfectiy  clear  from  other  evidence  that  Lady 
Bamsay  did  in  fact  pay  the  money  to  her 
husband.  Kow,  what  is  the  law  applicable  to 
those  facts.  It  is  argued  that,  though  the  facts 
are  as  I  have  stated,  yet  a  creditor  of  the 
husband  is  entitled  to  levy  an  execution  on  these 
goods,  not  on  the  ground  that  the  wife  did  not 
pay  for  them,  not  on  the  ground  that  the  husband 
did  not  really  intend  to  pass  any  property  to  her 
by  the  sale,  but  on  the  ground  that  the  document 
which  he  gave  her  is  within  the  Bills  of  Sale  Act. 
Now,  that  document  is  not  really  a  bill  of  sale, 
that  is  to  Bay,  a  document  by  which  the  property 
in  certain  chattels  Ib  intended  to  pass  from 
one  person  to  another.  But  there  are  some 
documents  which,  though  not  really  bills  of 
sale,  are  deemed  to  be  bills  of  sale  within 
the  Act.  The  last  case  of  authority  upon  that 
point  is  Charlesworth  v.  Mills  (uM  sup.)  in  the 
House  of  Lords.  A  rule  was  there  laid  down  by 
Lord  Halsbury,  L.C.  and  Lord  Herschell  to  this 
effect,  that  if  the  document  in  question  is  intended 
by  the  parties  to  be  part  of  the  bargain  which  is 
to  pasB  the  property  in  the  goods,  then,  whatever 
be  its  form,  it  Ib  to  be  deemed  to  be  a  bill  of  sale 
though  it  may  not  really  be  so.  If  the  document  is 
not  part  of  the  bargain,  if  the  bargain  which  passes 
the  property  Ib  complete  without  the  document,  then 
the  document  is  not  to  be  deemed  to  be  a  bUl  of 
sale.  That  is  the  test  to  be  applied.  An  ordinary 
receipt  for  money  which  has  been  paid  for  goods 
sold  IS  not  part  of  the  bargain  which  passes  the 
property  in  the  goods.  If  the  giving  of  a  receipt 
had  be^  a  condition  precedent  to  the  payment  of 
the  money,  it  would  be  a  part  of  the  bargain ;  but 
when  after  the  goods  are  sold  the  buyer  simply 
asks  for  a  receipt  for  the  money  he  has  paid,  the 
receipt  is  no  part  of  the  contract,  and,  according 
to  the  rule  laid  down  in  the  House  of  Lords,  it  is 
not  to  be  deemed  to  be  a  bill  of  sale.  In  this 
case  Wright,  J.  haB  foimd  as  a  fact  that  the 
receipt  was  nothing  more  than  an  ordinary  receipt 
for  money  paid,  and  upon  that  finding  alone,  as 
the  receipt  was  not  intended  by  the  parties  to 
be  any  p^i  of  the  bargain  by  which  the  property 
passed,  this  document  ia  not  to  be  deemed  to  be  a 
bill  of  sale  within  the  BUls  of  Sale  Act  1878.  It 
was  further  argued  that  the  creditor  was  entitled  to 
seize  these  goods  in  execution  under  sect.  8  of  the 
Act  of  1878  because  they  were  in  the  "  apparent 
posaesaion"  of  the  huaband.  But  that  section 
speaks  of  the  "  apparent  posseaaion  of  the  person 
making  such  bill  of  sale,"  so  that  imtu  that 
person  haa  given  a  bill  of  sale  he  is  not  within 
that  section.  As  I  have  already  said,  I  do  not 
think  that  this  receipt  is  a  bill  of  sale  within  the 
Act  of  1878,  and  consequently  no  queation  arises 
here  as  to  apparent  poaaession.  That  ia  enough 
to  decide  thia  caae.  However,  if  it  were  necessary 
to  decide  whether  posseasion  of  the  goods  was 
given  to  Lady  Bamaay,  I  should  aay  that  in  my 
opinion  it  had  been  given.  This  particular  point 
could  not  have  arisen  before  the  passing  of  the 
Married  Women's  Property  Act,  because  up  to 
that  time  married  women  could  not  at  law 
have  any  separate  property.  Formerly,  if  a 
married  woman  was  entitied  to  any  property  it 
was  held  by  trustees  for  her,  it  was  not  hers 
simply.     If  personal  property  was  left  to  her 
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umply,  it  became  her  hnsband'a.  Since  the 
passing  of  the  Married  Women's  Property  Act 
such  property  will  remain  the  property  of  the 
wife,  and  does  not  pass  to  the  husband.  So  far 
as  personal  property  is  concerned,  a  husband  and 
wife  are  now  in  the  same  position  as  two  men 
would  be.  In  the  present  case  we  have  a  wife 
wiih  money  and  a  nusband  with  furniture,  and, 
upon  a  proper  bargain  being  made,  the  furniture 
became  hers  and  her  separate  property.  The 
furniture  was  in  the  house  in  which  the  husband 
and  wife  were  living  together,  so  that  you  could 
not  tell  which  of  them  was  in  actual  possession. 
What  is  the  rule  of  law  under  those  circum- 
stances? When  the  possession  is  doubtful,  the 
law  will  attach  it  to  the  property,  so  that  since 
the  property  of  the  goods  is  in  the  wife,  the  pos- 
session also  will  be  in  her.  That  would  be  enough  to 
settle  this  case.  So  that,  in  either  view,  whether 
this  receipt  is  a  biU  of  sale  or  not,  the  judgment 
of  Wright,  J.  is  correct,  and  this  appeal  must  be 
dismisMd. 

LOPBS,  L.J. — I  am  of  the  same  opinion.  The 
learned  judge  at  the  trial  found  that  the  trans- 
action between  the  husband  and  wife  was  bond 
fide,  and  the  document  given  was  an  ordinary 
receipt  and  not  an  "  assurance."  A  question  has 
been  raised  whether  possession  of  the  goods  in 
question  passed  from  the  husband  to  the  wife,  who 
was  living  with  him  in  the  same  house,  but  I 
decline  to  give  any  opinion  on  that  question 
because  I  uiink  it  is  unnecessary  to  the  case. 
Upon  the  other  point,  the  question  is  whether  the 
document  was  an  "  assurance."  Was  it  part  of 
the  transaction  by  which  the  property  in  the 
goods  passed  from  the  husband  to  the  wife? 
There  are  several  tests  by  which  that  question 
may  be  tried.  Is  it  necessary  to  look  at  the 
document  in  order  to  show  the  wife's  title  to 
tiie  goods  ?  I  think  not.  Need  she  have  proved 
the  document  in  order  to  prove  her  title?  I 
think  not  P  Was  the  document  intended  to  pass 
the  property  P  I  think  not.  The  last  case  upon 
this  point  is  Charlesworih  v.  Mills  (ubi  gttp.). 
liord  Herschell  there  says :  "  Now,  this  document, 
beyond  all  question,  was  not  a  document  which 
was  intended  to  transfer  or  did  transfer  the 
property  in  these  goods ;  because,  if  there  is  any- 
thing dear  in  the  transaction,  it  is  this,  that  at 
the  time  at  which  this  document,  whatever  ite 
effect,  began  to  operate,  Charlesworth  was  in 
possession  of  the  goods  under  an  arrangement  by 
which  he  was  to  have,  for  certain  purposes  at 
least,  a  title  to  them.  He  did  not  get  ms  titie 
under  that  document,  he  got  his  title  by  virtue  of 
the  transaction,  and  the  document  never  began 
to  operate  at  a  time  at  which  he  had  not  pos- 
session." Every  word  of  that  applies  here,  and 
this  case  appears  to  me  to  be  well  within  that 
decision.  This  document  was  not  a  bill  of  sale, 
and  I  think  that  this  appeal  should  be  dismissed. 

Davbt,  L.J. — I  am  of  the  same  opinion.  The 
first  point  is  whether  this  document  is  within  the 
purview  of  the  Bills  of  Sale  Act  1878.  In  my 
opinion  it  is  not.  It  has  been  held  in  this  court, 
in  Ex  parte  Hubbard  (59  L.  T.  Rep.  N.  S.  172,  n. ; 
17  Q.  B.  Div.  690),  and  aflirmed  by  the  House  of 
Lords  in  Charlesworth  v.  Milh  (ubi  sup.),  that  the 
Bills  of  Sale  Act  1878  does  not  apply  to  a  case  in 
which  the  property  in  goods  passes  and  is  accom- 
panied witii  possession.    As  to  possession,  it  is 


only  in  consequence  of  the  Married  Women'i 
Property  Act  that  the  question  conld  arise 
between  husband  and  wife  as  in  this  case.  Lady 
Ramsay  purchased  from  her  husband  fumituie 
which  at  the  time  of  her  purchase  was  in  use  in 
their  common  household,  and  after  the  pnrchaK 
the  goods  remained  where  they  were.  Did  the 
possession  of  them  pass  to  herP  How  does  tlie 
case  stand  on  principle  P  In  Littleton's  Temmi^ 
sect.  701,  it  is  said :  "  Where  two  be  in  one  hoon, 
or  other  tenemente,  and  the  one  claimetib  by  one 
titie  and  the  other  by  another  title,  the  law  shall 
adjudge  him  in  possession  that  hath  ri^tto  bam 
the  possession  of  the  same  tenemente."  Fol- 
lowing that  is  this  passage  in  Pollock  and  Wright 
on  Possession,  at  p.  24 :  "  Where  posaeesion  in 
fact  is  undetermined,  possession  in  law  fdUows 
the  right  to  possess."  Then  in  Jonei  ▼.  C^^moii 
(2  Ex.  803)  Maule,  J.  said :  "  It  seems  to  me  that, 
as  soon  as  a  person  is  entitled  to  possession,  and 
enters  in  assertion  of  that  possesion,  or,  which  is 
exactly  the  same  thing,  anv  other  person  enten 
by  command  of  that  lawful  owner  so  entitled  to 
possession,  the  law  immediately  vesto  the  actual 
possession  in  the  person  who  has  so  entered.  If 
there  are  two  persons  in  a  field,  each  aaserting 
that  the  field  is  his,  and  each  doings  some  set 
injthe  assertion  of  the  right  of  posseeaioii,  and  if 
tiie  question  is,  which  oi  those  two  is  in  actoal 
possession,  I  answer  the  person  who  has  the  title 
IB  in  actual  possession,  and  the  other  person  is  s 
trespasser."  It  was  ai^;ued  that  that  applied  onlr 
to  real  estate.  But  I  can  see  no  reason  why  the 
same  principle  should  not  be  applied  to  peraonsl 
chattels.  Then  it  was  said  that  there  was,  in  tbii 
case,  no  apparent  change  of  possession,  that  the 
ostensible  possession  of  the  goods  was  the  same  h 
before  the  sale.  The  same  point  was  raised  in 
Charlesworth  v.  Mills  (ubi  sup.),  and  Lord 
Herschell  said :  "  The  question  whether  it  is  a 
possession  which  excludes  the  apparent  possessiia 
of  the  other  party  might  arise  under  the  Act  of 
1878 ;  but  it  IS  not  of  the  slightest  importance  in 
the  present  case.  Is  it  a  possession  as  between 
the  person  giving  it  and  the  person  taking  it? 
When  once  it  is  admitted,  as  it  was  inevitably 
admitted  by  the  learned  counsel  for  the  respon- 
dent, that  it  was  a  possession  sufficient  as  between 
those  two  persons  to  constitute  a  good  pledge,  it 
seems  to  me  that  the  case  is  at  an  end.  I  say 
"  inevitably  admitted,"  because  how  can  it  be  dit- 
puted  that  as  between  the  two  persons  to  the 
transaction  it  would  have  been  impossible  for  He 
person  who  had  received  an  advance  on  giring 
this  possession  to  say  that  he  had  not  giva 
the  other  person  a  possession  of  the  goods  which 
would  entitie  him  to  hold  them  as  a  security  for 
the  advance  P  And  that  is  all  that  a  pledge  is." 
In  the  present  case  the  question  is,  whether  pos- 
session of  the  furniture  passed  from  the  husMnii 
to  the  wife.  Under  the  circumstances,  I  draw  the 
inference  that  they  intended  that  the  goods  shonld 
become  out  and  out  the  goods  of  the  wife,  just  as 
other  articles  which  she  had  and  which  were  in 
her  possession  were  hers.  In  other  words,  they 
intended  that  possession  of  the  goods  as  well  tf 

fioperty  should  pass  to  the  wife.  That  intention, 
think,  was  carried  out,  and  she  had  aftenrardi 
the  sole  disposition  of  them.  As  the  goods 
remained  in  the  house  where  they  were  both  livii^ 
her  possession  of  the  goods  was  quite  as  consistent 
with  everything  as  her  hosbaad's  posaeesion.   It 
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IB  difBcnlt  to  see  what  she  conld  have  done  mora 
than,  what  was  done,  because  she  bought  the  goods 
with  the  intention  of  using  them  in  the  house  as 
befora  the  sale.  If  there  had  been  a  tradition, 
arjmbolical  or  actual,  there  would  hare  been  no 
doubt  in  the  matter,  but  in  mj  opinion  no  formal 
act  was  necessary  to  transfer  the  possession.  In 
xaj  opinion,  therafore,  such  possession  was  given 
as  took  the  case  out  of  sect.  8  of  the  Bills  ot  Sale 
Act  1878.  On  the  other  point  I  agree  with  the 
iudgments  that  have  been  delivered.  Wright,  J. 
Leis  found  that  this  document  was  intended  to  be 
onlj  a  common  receipt,  and  the  words  which  the 
aohoitor  put  in  at  the  end  of  it  were  not  part  of 
the  transaction  of  sale.  The  document,  therafore, 
is  not  within  the  Bills  of  Sale  Act  1878,  because  it 
has  been  decided  that  the  definition  of  "  bill  of 
sale  "  in  sect.  4  only  applies  to  such  receipts  as 
ara  intended  to  operate  as  "assurances."  That 
■was  laid  down  by  Bowen,  L.J.  in  The  North 
Central  Wagon  Company  r.  The  Manchester, 
Sheffield,  and  Lineolnshirf  Bailway  {uM  sup.).  I 
may  also  refer  if  necessary  to  the  judgments  in 
Wood^aie  v.  Godfrey  (42  L.  T.  Eep.  K  S.  34 ;  6 
Ex  Div.  24).  I  agree  with  the  findings  of  Wright, 
J.,  and  upon  those  findings  the  Bills  of  Sale  Act 
1878  does  not  apply  hera.         ^^^^  a^issed. 

Solicitors  for  the  plaintiff,  Smythe  and  BretteU. 
Solicitors  for  the  defendant,  Ct.  B.  Wcmnington 
aod  Co. 


Nov.  24  anj  28, 1893. 
(Before  Lord  Esheb,  M.B.,  Lopes  and 
Kay,/L.JJ.) 
Tee  Insubtbie.  (a) 

OW  APPEAI.  FBOM  THE  ADMIBALTT  DIVISION. 

Carriage  of  goods — Foreign  ship—Con»trueHon  of 
charter-party — Sale  of  part  of  cargo  at  port  of 
diatress — Sight  of  shipowner  tofull  freight— CoTi- 
fliet  of  English  and  foreign  law — Law  of  the  flag. 

The  plaintiffs,  who  were  Crerman  lubjeets  domiciled 
in  Oermany  and  owners  of  a  Oemum  steamship, 
entered  into  a  charter-party  viith  the  defendants, 
who  were  British  stdjects,  through  their  (the 
plaintiffs')  agent,  a  German  subject,  whereby  the 
defendants  chartered  the  steamship  Industrie 
for  the  carriage  of  a  cargo  of  rice  in  bags  from 
abroad  to  a  port  in  England  for  orders.  The 
charter-party,  which  was  made  in  London,  and 
was  in  the  English  language,  contained  ail  the 
provisions  usually  found  in  English  (barter - 
paHies ;  and  also  the  following  words,  "freight 
oeiTwr  payable  at  and  after  the  rate  of  3&s. 
sterling  per  ton  of  2Qcwt.  delivered  .  .  .  all 
freight  to  be  paid  on  right  delivery  of  the  cargo 
if  discharged  tn  the  United  Kingdom  in  axsh  as 
customary,  if  on  the  Continent  in  cash  at  the 
exchange  of  the  day  cf  final  discharge  withaut 
discount." 

The  ship  proceeded  to  her  port  of  loading,  and  there 
took  on  board  a  ca/rgo  of  nee  belonging  to  the 
defendants,  and  on  her  homeward  voyage,  having 
encountered  bad  weather,  put  into  a  port  of 
distress,  when  it  was  found  that  the  cargo  had 
sustained  damage,  and  the  maeter,  acting  under 
the  advice  of  surveyors,  sold  part  of  the  cargo  as 
beijig  unfit  for  reshipment. 

(•)  B«i>ort«d  bj  BuTLxa  Asfihall,  Eiq.,  B«iTlater«t-Ii»w. 


In  an  aeHon  by  the  shipowner  to  recover  full 
freight  on  the  damaged  cargo  which  was  sold  : 

Held,  by  the  Court  of  Appeal  (reversing  the  deci- 
sion of  Barnes,  J.),  that  the  defendants  were  not 
liable,  as  the  charter-party  mnst  be  construed  as 
an  English  contract  according  to  English  law, 
and  that  the  law  of  the  flag  did  not  apply,  and 
that  the  payment  of  freight  being  decUt  with  in 
the  charter-party,  none  was  recoverable  in  respect 
of  cargo  not  delivered  at  the  port  of  destination. 

This  was  an  appeal  from  a  judgment  of 
Barnes,  J.  in  favour  of  the  plaintiffs'  claim  for 
1212. 13«.  2d.,  being  the  freight  on  746  bags  of  lice 
belonging  to  the  defendants,  which  wera  sold  in 
consequence  of  their  having  sustained  damage, 
by  the  master  of  the  vessel  the  German  sUp 
Industrie,  at  a  port  of  refuge.  The  charter-party 
was  entered  into  on  the  29th  July  1891  by  the 
defendants,  merchante  in  London,  as  chai'terars, 
and  by  Lloyd  Jones  and  Co.,  who  also  cany  on 
business  in  London,  acting  as  brokers  for  Carl 
Winters,  one  of  the  owners  of  the  Industrie,  a 
German  subject  domiciled  in  Grermany,  but  who 
occasionally  visited  England  on  business.  The 
charter-party  was  in  English  on  one  of  the  defen- 
dants' ordinary  forms,  and  was  signed  in  London. 
By  it  the  Industrie,  described  as  under  German 
colours,  with  Kirchhoff  as  master,  now  at  Bouen, 
was,  after  discharging  outward  cargo,  to  proceed 
to 

Diamond  Island  for  Baasein,  for  orders  ...  to 
load  at  .  .  .  Bassein  .  .  .  from  the  agents  of 
the  freighters  ...  a  fnll  and  complete  oargo  of 
cargo  rioe  and  (or)  oleaned  rice  and  (or)  broken  rice  in 
bags  not  exceeding  2250  tons  net  intake  weight  . 
and  being  go  loaded  .  ,  .  proceed  to  Soilly,  Fal- 
month,  Flymonth,  or  Cowes  .  .  .  for  orders  .  .  . 
to  disi^rge  ...  in  the  XTnited  Kingdom,  or  on  the 
Continent  between  Havre  and  Hamburg  .  .  .  freight 
to  be  payable  at  and  after  the  rate  of  3S«.  sterling  per 
ton  of  20awt.  net  delivered. 

The  charter-party  then  made  provision  for  the 
payment  of  a  reduced  fraight  in  the  event  of  the 
vessel  being  orderad  to  a  direct  port,  and  then 
after  the  ordinary  exceptions  including  the  "  act 
of  God  "  proceeded : 

The  freight  to  be  paid  on  right  delivery  of  the  cargo 
if  discharged  in  the  United  Kingdom  in  cash  as  ons- 
tomary  .  .  .  and  if  on  the  Continent  in  oash  at  the 
exchange  of  the  day  of  final  discharge  withont  diaoonnt 
.  .  .  the  liability  of  the  charterers  to  cease  as  soon  as 
the  cargo  is  on  b<»rd,  provided  the  same  is  worth  the 
freight  at  the  port  of  discharge,  bnt  the  owners  of  the 
ship  to  have  an  absolute  lien  for  freight,  dead  freight, 
and  demnrrage,  and  any  other  claim  they  may  have 
under  the  charter-party,  which  lien  they  should  be 
bonnd  to  exercise. 

On  the  5th  AprU  1892  bills  of  lading  in  English 
were  signed  by  the  master  at  Bassein,  for  a  cargo 
of  rice  in  ba^  deliverable  to  the  order  of  the 
defendante,  the  fraight  and  all  other  conditions 
to  be  in  accordance  with  the  charter-party,  which 
was  referrad  to  in  the  bills  of  lading.  On  the  8th 
April  the  vessel  sailed,  and  meeting  with  bad 
weather,  the  master  for  the  safety  of  uie  ship  and 
cargo  put  into  Fort  Elizabeth,  where  part  of  the 
cargo  was  landed,  and  of  this  746  bags  wera  found 
on  survey  to  be  damaged  to  an  extent  randering 
them  mmt  for  reshipment.  These  wera  accord- 
ingly sold  by  the  master,  and  the  proceeds  applied 
towards  his  expenses  at  Fort  Elizabeth.  The 
vessel  subsequently  proceeded  on  her  voyage  and     -^ 
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delivered  her  cargo  at  Li-verpool.  All  the  freight 
except  that  on  me  bags  sold  at  Fort  Elizali«th 
was  recovered  from  the  consignees,  and  for  this 
thepresent  action  was  brought. 

The  case  was  argued  on  a  written  admission  of 
facts,  in  which  it  was  agreed  that,  for  the  purpose 
of  showing  what  waa  the  G«rman  law  applicable 
(if  any)  to  the  case,  either  side  might  refer  to  the 
provisions  of  the  Gei'man  Code  of  Mercantile 
frfiw,  and  to  the  evidence  given  in  the  case  of  The 
Augwt  as  reported  in  the  law  reports  (66  L.  T. 
Rep.  N.  8.  32;  (1891)  P.  328;  7  Asp.  Mai-.  Law 
Gas.  110). 

Joseph  WalUm,,  Q.O.  for  the  plaintifls,  the  ship- 
owners. 

Carver  for  the  defendants,  the  owners  of  the 
cargo  sold  at  Fort  Elizabeth. 

Jvly  11. — ^Barnes,  J. — ^The  first  question  to 
determine  is  whether  the  contract  is  English  or 
German.  The  defendants  say  that  the  diarter- 
party  being  made  in  England  on  an  English  form, 
was  an  English  contract,  and,  as  according  to 
English  law  the  freight  on  the  746  bags  of  rice, 
sold  in  the  port  of  distress,  would  not  be  recover- 
able not  even  aapro  raid  freight,  the  case  of  the 
plaintiff  fails.  The  plaintiff  £>e8  not  dispute  that, 
jf  the  contract  is  English,  he  is  not  entitled  to  sue ; 
but  he  contends  that,  as  this  contract  was  made 
by  a  G!«rman  shipowner  domiciled  in  Germany 
(though  made  through  his  agent)  for  the  employ- 
ment of  a  German  ship  on  an  ocean  voyage,  the 
contract  must  be  treated  as  a  Gierman  contract  in 
accordance  with  the  decisions  which  have  been 
given  in  the  courts.  I  think  it  is  unnecessaiy  to 
deal  with  those  decisions  at  any  length,  because 
they  have  been  reviewed  by  Lord  Hannen  very 
fully  in  the  case  of  The  luguet  (66  L.  T.  Rep. 
N.  S.  32  J  (1891)  P.  328;  7  Asp.  Mar.  Law  Oas. 
110).  The  oases  referred  to  by  him  are  Lloyd  v. 
Guibert  (13  L.  T.  Rep.  N.  S.  602 ;  Law  Rep.  1 
Q.  B.  115),  The  Qaetano  and  Maria  (46  L.  T.  Rep. 
N.  S.  836;  7  P.  Div.  137;  4  Asp.  Mar. 
Law  Gas.  470,  535),  and  Chartered  Mercantile 
BanJe  of  India  v.  NetherUmda  India  Company 
(48  L.  T.  Rep.  N.  S.  646;  10  Q.  B.  Div. 
521 ;  6  A^p.  Mar.  Law  Gas.  66) ;  and,  although  the 
point  in  the  case  of  The  August  [uhi  sup.)  was  not 
distinctly  whether  or  not  the  contract  itself  was 
a  German  contract,  but  whether  or  not  the 
master  of  the  August  was  entitled  to  act  in  con- 
formity with  the  law  of  the  flag  of  the  ship,  or 
only  in  conformity  with  the  English  law,  the 
judgments  to  which  Lord  Bannen  refers,  I  think, 
cover  the  point  of  the  contract  as  well  as  the 
other  point.  The  effect  of  the  judgment  of  the 
Master  of  the  Rolls  in  The  Qaetano  and  Maria 
{ubi  sup.)  and  Lord  Hannen's  judgment  is  to 
confirm  what  was  said  by  Willee,  J.  in  Lloyd  v. 
Ouibert  (ubi  sup.),  and  although  I  am  correct,  I 
think,  in  saying  that  in  both  these  cases  the  con- 
tract was  made  by  the  master,  WUles,  J.  in  Lloyd 
V.  Guibert  {ubi  svp.)  says  in  effect,  as  I  read  his 
language,  that  it  loake  no  difference  whether  the 
contract  was  made  by  the  master  himself  or  by 
the  owner.  I  noticed  that  in  the  course  of  the 
aivument  it  was  stated  that  in  Lloyd  v.  Cfuibert 
(u&i  «up.)  the  charter  was  on  a  French  form ;  but 
I  have  been  unable  myself  to  find  where  that 
suggestion  comes  from,  unless  it  be  from  the 
passage  in  the  judgment  of  Lindley,  L.J.  in 
CharUred  Mercantile  Bank  of  India  v,  Netherlands, 


Ae.  {yibi  tup.).  The  language  used  in  the 
pleadings,  I  should  have  thought,  rather  led  to 
the  inference  that  the  charter  was  in  fact  an  la 
English  form,  because  it  expresses  that  it  wu 
for  a  voyage  from  St.  Marc  in  Hayti  to  Havre, 
London,  or  Liverpool,  at  the  charterers'  option, 
and  there  is  no  indication  given  of  that  contract 
being  in  the  French  form.  The  effect  of  those 
cases,  and  especially  of  Lloyd  v.  Guibert  {ubi 
sup.),  is,  that  in  the  charter  of  a  foreign  ship  the 
convenience  of  commerce  and  the  deairabihty  of 
having  a  certain  rrde  upon  which  to  act  require 
that,  unless  there  is  something  in  the  contract  to 
show  the  contrary,  the  law  of  the  flag  should 
prevail.  Ko  doubt  it  is  a  question  of  intention. 
Counsel  for  the  defendants  asks  me  to  infer  ti» 
intention  that  it  was  an  English  contract  became 
it  was  made  in  England  and  made  on  an  "ISngliah 
form.  The  plaintiff,  on  the  other  hand,  asks  me 
to  treat  it  as  coming  under  the  general  rule  and 
affirming  an  intention  that  it  should  be  a  German 
contract  because  it  was  in  fact  made  byilie 
German  owners  of  a  (jlerman  ship,  which  must 
sail  under  a  German  master,  and  because,  in  the 
course  of  that  voyage,  a  G«rman  master  most 
have  to  act  in  acoordmice  with  the  law  of  his  flag 
in  such  circumstances  as  arose  in  the  case  of  The 
August  {ubi  sup.),  and  therefore  there  was  nothing 
to  show  that  the  intention  of  the  parties  was 
other  than — and  that  I  ought  to  infer  that  it  iraa 
in  fact — an  intention  to  apply  the  law  of  the  flag 
to  this  contract.  In  my  judgment  this  view  is 
correct,  and  the  contract  ought  to  be  treated  in 
this  case  as  governed  by  the  German  law.  The 
second  point  raised  by  the  defendants  is,  that  even 
if  the  contract  is  governed  by  German  law,  inas- 
much as  it  only  provides  for  the  payment  of 
freight  on  delivery,  it  is  in  its  terms  incansistent 
with  the  application  of  any  provision  that  freight 
should  be  payable  in  such  a  case  as  this,  and  that^ 
as  the  contract  itself  provides  for  the  cases  in 
which  payment  is  to  be  made,  no  other  freight  is 
properly  to  become  payable  under  iJie  circum- 
stances. I  do  not  thmk  that  is  a  true  conclusioa 
to  arrive  at.  I  have  looked  through  the  transla- 
tion of  the  German  Code  in  Dr.  Wendt's  book 
(papers  on  Maritime  Legislation,  by  E.  E.  Wendt, 
3rd  edit.  1888),  and  it  will  be  found  there  in 
numerous  sections  that  the  scheme  of  the  code 
would  seem  to  be  to  allow  the  parties  to  contract 
in  such  a  way  as  they  please,  and  then  to  provide 
for  matters  they  have  left  imdealt  witlu  One 
meets  with  the  term  in  the  code,  "  When  no  agree- 
ment to  the  contrary  has  been  made,"  then  such 
and  such  consequences  should  follow.  It  seems 
to  me,  therefore,  that  it  may  well  be  that,  if  the 
contract  deals  with  certain  sperafio  paymente  on 
delivery  and  so  forth,  it  may  be  supplemented  by 
the  provisions  of  the  code,  where  the  parties 
themselves  have  not  made  any  particular  bargain 
on  the  subject.  The  third  and  last  point  raised 
before  me  was,  whether  or  not  full  freight  is  pay- 
able by  German  law  imder  such  circumstances  as 
these — ^namely,  when  cargo  is  discharged  at  the 
port  of  refuge  into  which  the  vessel  puts  for 
repairs,  and  is  necessai-ily  sold  or  justifiably  sold 
because  its  condition  requires  it.  I  confess  that 
imaided  I  should  have  ielt  very  great  doubt  as  to 
what  was  the  German  law  upon  this  point.  After 
reference  to  the  articles  of  this  code  whidi  relate 
to  this  subject — ^viz.,  articles  638  and  640  [the 
material  parte  ot  these  aeotions  are  as  follow  .^- 
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Art  638:  When  the  incident  ooonrB  after  the 
oommenoement  of  the  voyage  the  charterer  shall 
pay  the  f nil  freight  for  snch  portion  of  the  cargo 
as  is  concerned  therein,  even  when  the  master 
has  been  compelled  to  discharge  snch  portion 
in  a  different  port  from  the  port  of  destination, 
and  when  he  has  Babsequently  continued  the 
Toyage  with  or  without  delay.  Art.  640:  In 
case  the  Tesael  must  be  repaired  dnring  the 
▼oyage  the  charterer  mav  at  his  option  either 
take  delivery  of  the  whole  cargo  at  the  place 
where  the  vessel  ia  staying  on  paying  the 
full  freight  and  the  other  claims  of  the  shipowner 
(art.  615),  and  on  paying  or  securing  the  claims 
stated  in  art.  61d,  or  ne  may  wait  until  the 
repairs  have  been  completed  .  .  .]  I  should 
have  felt  some  doubt  as  to  the  construction  to  be 
put  upon  them,  though  my  inclination  would 
have  Deen  in  favour  of  the  plaintiff's  con- 
tention; but  the  parties  have  been  good  enough 
to  relieve  me  from  difficulty.  In  tJie  case  of  The 
Augiut  {ubi  sup.),  in  which  I  was  engaged  as 
counsel,  Mr.  Hermann  Hildebrand,  a  (^rman 
advocate  practising  at  Bremen,  was  examined,  and 
I  am  sure  no  one  who  was  present  in  court  when 
he  was  examined  can  fail  to  have  been  impressed 
b^  the  extremely  able  manner  in  which  he  gave 
hia  evidence :  and  Lord  TTaimfln,  in  referring  to 
bis  evidence,  says,  "  I  may  add  that  Mr.  Hilde- 
brand appeared  to  me  to  give  his  evidence  with 
intelligence,  and  candour^  and  without  bias  in 
favour  of  the  party  by  whom  he  was  called  ;"  and 
although  the  Eigreement  between  the  parties  in 
this  case  at  first  was  that  either  side'  might 
refer  to  the  provisions  of  the  German  Code  of 
Mercantile  Law,  and  to  the  evidence  given  in 
the  case  of  The  Augtut  (uhi  sup.)  as  reported  in 
ihe  Law  Beports,  it  will  be  found  upon  reference 
to  that  report  that  Mr.  Hildebrand  s  evidence  in 
connection  with  freight  is  not  set  out  in  con- 
sequence of  the  fact  that,  after  hearing  his  evidence, 
I  as  counsel  for  the  plaintiff  thought  I  could  not 
maintain  the  oontrao^  of  what  he  had  said  in 
connection  with  the  subject  of  freight.  Now  I 
understand  no  shorthand  note  was  preserved  of  his 
evidence;  but  I  recollected  that  my  junior  at 
that  time  (Mr.  Hollams)  had  taken  a  note  of  the 
evidence,  and  I  have  asked  the  parties  to  allow 
me  to  refer  to  those  notes  and  they  have  been 
furnished  to  me  by  both  parties,  and  Mr.  Hilde- 
brand's  evidence  on  the  second  head,  viz.,  whether 
a  full  freight  would  be  payable  is  as  follows — of 
oonrse  it  is  in  the  form  of  a  note  of  the  witnesses' 
evidence:  "If  condemnation  justified,  then  full 
freight  would  be  payable" — he  refers  to  art.  504 
(e/lLord  Hannens  judgment  in  The  Auguet,  66 
L.  T.  Rep.  N.  8.  36)—"  The  master  in  selling  is 
agent  for  cargo  owner,  and  if  owner  had  sold  he 
would  have  had  to  pay  full  freight";  and  he 

? notes  the  cases  of  Maurice  and  Co.  v.  Perger  and 
h.  on  behalf  of  the  Helvetia  Insurance  Company 
(Kiemlfs  decisions  in  the  Liibeck  Court  of  Appeal 
(1870),  vol.  6,  p.  350) ;  Lichtenberg  v.  Korm&r  (vol. 
25  of  decisions  (1878)  p.  6);  Ouirieke  v.  Nord 
Devtteher  Lloyd  (vol.  14  of  decisions  (1884),  p.  34). 
That  was  the  evidence,  and  according  to  the  note, 
it  appears  that,  after  hearing  it,  I  cross-examined 
him  at  length  on  the  other  parte  of  the  case. 
The  note  proceeds  thus  :  I  sai^  "  If  German  law 
applies  and  sale  is  justified,  I  do  not  dispute  the 
payment  of  full  freight."  I  therefore  hold  that 
in  this  case  there  is  a  contract  according  to  the 


(German  law,  that  this  law^  will  allow  of  the 
supplementing  of  the  terms  of  the  charter  where 
provision  ia  not  made  in  it  as  to  what  is  to  happen 
at  the  port  of  distress,  and  that  according  to  tnat 
law  freight  under  such  circumstances  as  those  in 
this  case  would  be  payable  in  full  on  the  cargo 
which  was  sold  at  Port  Elizabeth.  My  judgment 
must  therefore  be  for  the  plaintiff  with  costs. 
The  defendanto  appealed. 
Carver  for  the  appeUante. — ^The  case  of  The 
August  (ubi  sup.)  does  not  really  govern  the 
present  case.  All  that  was  there  decided  was, 
that  the  law  of  the  flag  was  the  law  which  the 
master  of  a  foreign  ship  was  entitled  to  follow, 
when  the  contract  of  affreightment  does  not 
provide  otherwise.  The  intention  of  the  parties 
must  be  looked  to ;  the  intention  here  was  that 
this  charter-party  should  be  regarded  as  an 
English  contract;  it  contaios  the  terms  and 
exceptions  usually  found  in  English  contracte, 
e.g.,  "  the  act  of  GJod,"  which  is  not  found  in 
Gterman  charter-parties.  The  equivalent  expres- 
sion in  a  Grerman  charter-party  would  be  vis 
major,  which  has  not  the  same  meaning  as  "  act  of 
God:" 

Nugmt  V.  Smith,  34  L.  T.  Bep.  K.  S.  827;  1  C.  P. 
Div.  423  ;  3  A^p.  Mar.  Law  Cas.  N.  S.  198. 
If  this  oontraet  is  to  be  governed  by  English  law, 
it  is  clear  no  freight  is  payable  except  on  cargo 
delivered  at  the  port  01  destination.  He  also 
referred  to 

Uoyd  V.  Ouibsrt,  18  L.  T.  Bep.  N.  8.  602 ;  L.  Bep 

1Q.B.  115; 
Chartered  Mercanlile  Bank  of  India,  ^.  v  Nether' 
landa  India  Bteam  Navigation  Company,  48  L. 
T.  Bep.  N.  S.  546 ;  10  Q.  B.  Div.  521 ;  5  Asp.  Haur. 
Law  Cas.  65  ; 
Missouri  Steamship  Company,  58  L.  T.  Bep.  N.  S, 
377 ;   42  Ch.  Div.  321 ;  6  Aip.  Mar.  Law  Cas. 
423; 
Vhirboom  t.  Chapman,  13  M.  &  W.  230 ; 
The  Gaetano  and  Haria,  46  L.  T.  Bep.  N.  S.  835 ; 
7  P.  Div.  137;  4  Asp.  Mar.  Law  Oas.  470,  0.  A 
535. 
Joseph    Waitton,   Q.O.   for    respondents. — The 
vessel  being  a  German  vessel  the  acte  of  the 
master  will  be  governed  by  the  law  of  the  flag  : 

The  Qaetano  and  Maria  {ubi  «up.). 
The  fact  that  the  exceptions  are  in  the  usual 
English  form  is  not  conclusive.  In  BusseU  v. 
Niemann  (10  L.  T.  Rep.  N.  S.  786 ;  17  C.  B.  N.  S. 
163;  34  L.  J.  10,  0.  P.),  the  expression 
"King's  enemies"  was  held,  in  the  case  of  a 
Mecklenburg  ship,  to  mean  the  oiemies  of  the 
Duke  of  Mecklenburg.  The  payment  of  freight 
is  also  to  be  determined  by  the  law  of  the  flag  \hy 
German  law,  when  the  contract  is  silent,  it  wiU 
be  supplemented  by  the  provisions  of  the_  code; 
accoromg  to  the  evidence  of  the  expert  in  Th» 
August  {ubi  tup.)  the  shipowners  would  be  able 
to  recover  full  freight  here.  He  also  referred  to 
Chartered  MercantOe  Bank  of  India  v.  ITatherlaiul*, 

^c.  (ubi  twp.) ; 
BusseU  V.  Niemann,  10  L.  T.  Bep.  N.  8.  786 ;  17 

C.  B.  N.  S.  163  ;  34  L.  J.  10,  C.  P. ; 
lAoyd  V.  Ouibert  {libi  tup.). 
Lord  EsHBB,  M.R. — This  case  turns  entirely 
on  the  one  question  whether  the  defendante  are 
liable  to  pay  certain  freight.  The  charter-party, 
which  is  the  contract  of  carriage,  is  in  writing,  and 
therefore  H  i«  (97  1%  Qourt  to  oonstme  it ;  aad 
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ihe  oonii  under  one  set  of  cinsomBtoncea  maeb 
oonuBtrue  it  according  to  one  set  of  canons  of  oon- 
■truction,  and  in  another  set  of  circumstaoices 
aooording  to  another  set.    If  a  foreign  contract 
is  brought  before  an  English  court,  the  court  has 
to  construe  that  foreign  contract ;  but  it  must  be 
construed  according  to  the  canons  of  construction 
used  in  the  country  to  which  the  contract  belongs, 
or,  as  we  say,  according  to  the  place  where  it  is 
made.    Therefore  the  first  question  is  this:    Is 
this  contract  as  a  matter  of  construction  to  be 
oonstmed   according  to  the  canons  of  English 
construction,    or    according    to    the    canons    of 
German  construction.    It  is  a  contract  made  for 
tiie  carriage  of  goods  on  board  a  Grerman  ship. 
Is  that  oonclnsiTe  to  show  that  it  is  to  be  con- 
strued according  to  G«rman  canons  of  constmc- 
tion  H    It  seems  to  me  that  it  is  not  conclusive, 
and  that  jou  must  look  at  a  great  many  more 
circumstances  to  see  what  is  the  canon  to  be 
applied.     The  mere  fact  of  its  being  written  in 
English  will  not  enable  the  court  to  say  that  it  is 
not  a  German  contract.    It  might  be  made  with 
the  master  abroad  for  the  use  of  his  ship  from  one 
foreign  country  to  another  foreign  countrr,  so  as 
to  have  notiiing  to  do  with  England  at  all.    If  it 
were  so,  and  the  only  fact  to  rely  on  was  that  the 
contract  was  writt^  in  the  English  language,  I 
should  think  it  would  be  construed  according  to 
the  canons  of  the  law  of  the  country  of  the  ship. 
It  would  be  made  imder  the  flag  just  as  if  it  were 
made  in  the  country  to  which  the  ship  belongs. 
But  where  you  find  a  great  many  other  matters 
come  in,  you  have  to  consider  them.    This  is  no 
donbt  a  contract  in  r^ard  to  carriage  on  board  a 
German  ship,  but  it  is  made  between  a  German 
owner  and  the  proposing  English  shipper,  and  it 
is  made  by  means  of  a  charter-party  in  writing ; 
the  instrument  being  headed  with  the  English 
Words  "  Charter-party."    It  is  made  in  London, 
tbe  contract  is  negotiated  between  two  English 
houses,  the  English  brokers  authorised  by  the 
German  owner,  and  the  defendante  the  shippers 
who  are  English  merchante.    It  is  made  on  an 
ordinary  English  form  of  charter-party.    Whether 
an  ordinary  German  charter-party  is  at  all  in  the 
form  of  an  English  charter-party  I  do  not  know. 
Bat    this    is    on    an  ordinary  English  form  of 
charter-party,  and  every  stipulation  in  it  is  an 
ordinary  stipulation  in  an  English  charter-party. 
The    words    or   phrases    used    are    peculiar    to 
England.     One   has   been   particularly   noticed, 
namely,  "the  act  of  God."    That  is  an  English 
phrase  and  has  an  English  meaning.    I  care  not 
whether  there  are  woras  in  a  G^eiman  charter- 
party  agreeing  with  that ;   but  it  seems  almost 
agreed  that  were  are  not.     In  the  same  way 
there  are  the  words  "  the  Queen's  enemies."    fi 
this  was  a  German  charter-party  I  do  not  doubt 
that  "  the  Queen  "  would  mean  "  the  Emperor  of 
Germany "  in  accordance  with  the  decision  in 
Buasell  and  Niemann  (10  L.  T.  Rep.  N.  S.  786 ; 
17  0.  B.  N.  S.  163).    But  it  is  a  thing  to  be  taken 
notice  of  when   you    are    trying    to    determine 
whether  the  document  is  an  IJngUsh  or  a  G«rman 
document ;  and  then  when  you  find  the  terms 
used  are  applicable  to  England  and  not  applicable 
to  Germany,  it  eoes  a  great  way  to  show  that  the 
document  is  to  be  construed  as  English.  It  is  not, 
therefore,  on  any  one  of  the  facte  which  I  have 
stated  that  reliance  is  to  be  placed,  but  on  all  of 
them  together.    WiMvt  is  tJie  true  inference  f    Jjl 


order  to  see  that,  you  most  make  np  yonr  mind 
what  must  have  been  the  intention  of  the  parties. 
You  cannot  look  into  the  minds  of  these  people; 
but  when  you  have  two  men  of  business  deahng 
in  that  way,  under  such  circumstencee,  with  a 
contract  made  in  London,  between  'Rngliah 
brokers  and  an  English  firm,  who  are  not  supposed 
to  know  G^man  law,  but  who  are  supposed  to 
know  English  mercantile  law;  with  a  oantnct 
made  in  English  form  and  on  a  printed  form  in 
common  use ;  with  a  contract  made  with  nothing 
but  English  phrases  in  it,  and  with  a  contract 
made  with  phrases  peculiar  to  English  contzacts, 
what  inference  can  be  drawn  but  that  these  two 
people  must  have  meant  that  this  contract  was  to 
be  construed  according  to  English  law  ?  All  the 
circumstances  together  show  that  the  intention 
was  to  make  an  English  contract,  and  that  is  all 
we  want.  It  has  been  admitted,  and  I  think,  for 
the  reasons  I  have  given,  rightly  admitted,  that 
this  written  contract  must  be  judged  by  English 
canons.  Then,  if  it  is  to  be  construed  according 
to  English  canons  of  construction,  we  have  to 
construe  the  phrase  which  deals  with  the  payment 
of  freight.  It  is  not  as  if  the  payment  was  not 
dealt  with  in  the  contract.  It  is  dealt  with,  and 
we  have  to  construe  the  meaning  of  the  phrase  in 
which  it  is  dealt  with,  and  that  phrase  is  "  freight 
to  be  paid  on  rieht  delivery  of  cargo ;"  that  is  an 
ordinary  English  phrase  in  conupon  use  in  con- 
tracte  of  afEreighbnent,  whether  they  be  bills  of 
lading  or  charter-parties.  Ooonsel  for  the  plain- 
tiff wishes  to  read  it  thus :  "  Payment  to  be 
made  &n  right  delivery  of  c^rgo,  if  diaohatged 
in  the  UnitM  Kingdom ;"  in  other  words  "  if 
discharged  nowhere  else."  I  cannot  read  it 
so.  I  do  not  think  that  is  the  right  ccra- 
stmction.  It  is  freight  to  be  paid  on  ri^ht 
delivery  of  cargo,  whergver  the  destination 
is.  But  as  to  the  mode  in  which  it  is 
to  be  paid  if  dischai^ed  in  the  United  King- 
dom, it  is  to  be  paid  in  cash  as  cnstomaiy, 
and  if  discharged  elsewhere  in  cash  at  the 
exchange  of  the  day.  That  is  to  say,  the  freiriit 
when  due  is  to  be  paid  in  English  money.  If  it 
is  to  be  paid  in  Ensland,  it  is  to  be  paid  of  oonrse 
in  cash  ;  and  if  it  is  to  be  paid  abroad,  the  pay- 
ment is  to  be  equal  to  cash  in  England,  by  reason 
of  ite  being  at  the  exchange  of  l£e  day.  There- 
fore you  have  now,  if  that  be  the  true  oonstrDction, 
to  construe  according  to  the  canons  of  English 
construction  the  phrase  "  freight  to  be  paid  on 
right  delivery  of  cargo."  For  long  years  that 
common    phrase    in    ordinary  Engush    charter- 

Earties  and  bills  of  ladins  has  been  constmed  in 
ut  one  way,  viz.,  that  it  is  an  afBrmative  sentence 
which  by  implication  contains  the  negative.  It 
means  payment  of  freight  on  right  delivery  of  the 
cargo  at  the  port  of  destination.  That  is  the 
affirmative  construction.  The  second  is,  that  it 
contains  this  negative  by  necessary  implication, 
viz.,  that  no  frei^t  is  to  be  paid  if  there  is  no 
delivery  of  car^.  If  it  is,  then,  by  neoewaiy 
implication,  it  is  common  knowledge  ihat  it  is 
the  same  as  if  it  was  written  there  in  terma 
Therefore,  vou  have  the  liability  to  pay  freight, 
and  the  obligation  to  pay  freight  dealt  with  in  a 
-written  contract,  and  yon  are  to  construe  it  in  the 
wav  I  state.  There  is  to  be  no  freight  payable 
unless  the  cargo  is  delivered  at  the  port  oi  desti- 
nation, and  tjiat  that  has  been  iho  common 
reading   of   charter-parties  and  bills  of  lading 
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cannot  be  denied.  The  carffo  may  be  lost  by 
perils  of  the  sea,  part  may  be  lost  or  the  whole. 
It  may  be  jettisoned  rightly  or  justifiably ;  it  may 
be  sold  joatifiably  or  not,  and  it  may  be  delivered 
in  an  intermediate  port,  whether  a  port  of  distress 
or  not,  if  the  skipper  is  there,  and  if  the 
shipowner  agrees  to  deliver  it  to  him  and  he 
i^rees  to  take  it  at  an  intermediate  port.  In  all 
these  oases  when  the  ship  arrives  at  her  port  of 
destination,  there  being  by  reason  of  any  one  of 
these  things  no  cargo  to  deliver  or  a  short  cargo 
to  deliver,  on  the  true  constroction  of  the  writtoi 
.contract  no  freight  is  payable  in  respect  of  that 
part  of  the  cargo,  or  the  whole  which  is  not 
delivered.  With  regard  to  the  payment  of  freight, 
therefore,  it  is  immaterial  how  it  is  comes  toat 
the  cargo  is  not  there.  The  cargo  is  not  there, 
and  that  is  alL  But  if  the  cargo  is  dealt  with  by 
the  shi^wner  or  his  captain  before  the  ship 
arrives,  it  is  lost  to  the  consignees.  If  he  brings 
an  action  for  the  loss  of  his  cargo,  he  is  met  in 
the  different  cases  I  have  described  in  different 
ways.  If  he  brings  an  action  for  the  non-deliveiy 
of  cargo,  the  captaon  says :  "  I  jettisoned  your  cargo 
for  the  safety  of  all  concerned.  There  is  an 
exception  in  the  bill  of  lading  which  says,  I  am 
not  to  be  liable -for  jettisoning  oaivo  which  is 
justifiably  jettisoned.  If  I  have  jettisoned  cargo 
without  proper  justification,  my  shipowner  is 
liable  to  you  for  the  loss  of  your  cexgo.  If 
I  jettisoned  it  justifiably  he  is  not  fiable." 
If  the  master  has  put  into  a  port  of  distress 
and  rightly  sold  your  cargo,  you  cannot  sue  him 
for  the  sale,  loss,  or  non-delivery  of  it,  because  by 
the  maritime  law,  if  he  is  in  a  port  of  distress  and 
the  cargo  is  in  a  particular  condition  and  must 
be  sold,  he  has  a  right  to  sell.  It  is  immaterial 
whether  he  seUs  as  agent  of  the  carg^  owner  or 
by  reason  of  his  right  as  captain.  If  it  is  a  justi- 
fiable sale,  the  owner  of  the  cargo  cannot  maintain 
an  action  against  the  shipowner  for  it.  If  the 
sale  is  justifiable  under  the  circumstances,  the 
owner  of  the  cargo  must  settle  with  his  under- 
writer on  cargo,  but  he  cannot  sue  the  shipowner. 
Whether  the  captain  at  the  port  of  distress  is  or 
is  not  justified  must  be  determined  as  in  the  case 
of  the  Gaetano  and  Maria  (46  L.  T.  Bep.  N.  S.  835; 
7  P.  Div.  137;  4  Asp.  Mar.  Law  Cas.  470,  635), 
not  by  reason  of  any  words  in  the  contract 
of  affreightment,  but  by  reason  of  the  right 
which  he  has  outside  that  contract  altogether — in 
his  right,  as  captain,  to  deal  with  dama|;ed  cargo 
in  a  port  of  distress.  That  case  shows  that  his 
power  and  authority  to  sell  must  be  determined 
by  the  law  of  his  country,  whether  he  has  made 
an  English  contract  or  a  contract  under  the  flag. 
That  does  not  interfere  with  the  contract  for  the 
payment  of  freight,  which  is  wholly  independent 
of  that  and  deals  only  with  the  state  ot  things 
actually  existing  when  the  ship  arrives  at  the 
|iort  of  destination;  and  the  meaning  of  the  words 
m  the  charter-party  is  that  there  and  then,  if  you 
are  ready  and  wilung  to  deliver,  you  are  entitled 
to  your  freight.  If  you  are  not  ready  and  cannot 
'deliver  you  are  not  entitled  to  it.  It  seems  to  me 
that  that  is  the  true  construction  of  the  charter- 
party  with  regard  to  the  payment  of  freight,  and 
therefore  I  cannot  agree  with  the  able  and  learned 
judge  who  decided  this  case.  I  felt  some  hesita- 
uon  for  a  long  time  because  he  decided  the 
matter;  but  I  cannot  agree  with  him.  I  think 
that  this  contract  is  to  be  determined  according 


to  the  canons  of  construction  alwajrs  in  use; 
therefore,  that  these  defendants  were  not  liable  to 
pay  freight  in  respect  of  the  cargo  not  delivered, 
and  that  we  must  disagree  with  the  judge  below, 
and  say  that  judgment  ought  to  have  been  entered 
for  the  defendants. 

LoPBB  and  Kat,  L. JJ.  concurred. 

Appeal  aBoteed. 

Soliidtors  for  the  appellants,  Waltons,  Johtuon, 
Bubh,  and  Whatton. 

Solicitors  for  the  respondent,  Field,  Bo$eoe,  and 
Co. 


HIGH  COURT  OF  JUSTICE. 

OHANOEBT  DIVISION. 

Thursday,  May  3. 

(Before  Williaxb,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Be  Hajivey'b  Oybtek   Compaky    Lim{txd; 

Ex  parte  Ormebod  and  othesb.  (a) 
Company  —  Winding-vp  —  Contributory — AppU- 

eaUon  for  ehares — Underwriting  agreement. 
A.  wrote  and  sent  to  the  vendor  to  a  eompany  an 
underwriting  letter  in  which  he  agreed  for  a 
certain  consideration  "  at  cmy  time  within  three 
months  after  the  date  hereof,  if  and  as  eaUed 
upon  by  you,  to  subscribe  or  find  responsible 
suhseribers  for  any  number  of  shares  of  11.  each 
of  this  eompany  you  may  require,  not  exceeding 
1000,  in  accoraanee  with  the  terms  of  the  pro- 
spectus.  .  .  .  This  agreement  is  to  be  irrevo- 
cable, and  to  be  sufficient  in  itself  to  authorxM 
you,  in  the  eveni  of  my  not  subscribing  or  finding 
responsible  subscribers  as  above  mentioned,  to 
subscribe  for  the  said  shares  in  my  name,  cmd 
to  authorise  the  directors  of  the  eompany  to 
allot  such  shares  to  me,  and  to  enter  my  noms 
in  the  company's  register  of  members  m  respect 
thereof. 
Held,  that  the  letter  did  not  amotmt  to  an  appli- 
cation for  the  allotment  of  the  shares,  but  only 
to  an  authority  to  subscribe  for  such  shares  «m 
A.'s  name  in  the  event  of  A.  neglecting  to  subscribe 
or  find  responsible  subscribers  after  having  bee/n 
caUed  upon  to  do  so. 
Be  Licensed  YictuaUers'   Trading  Association; 

Ex  parte  Audain  (42  Ch.  Div.  1). 
Summons. 

On  the  25th  April  1893,  certain  persons,  inolud> 
ing  Jacob  Ormerod,  signed  an  underwriting  letter 
for  1000  shares  in  the  above-named  company. 
Each  letter  was  addressed  to  James  Harvey,  the 
vendor  to  the  company,  and  was  in  the  following 
terms : 

I  agree  for  the  ooiuideration  hereinafter  stated  at  any 
time  within  three  months  from  the  date  hereof,  if  and 
aa  called  upon  hj  joa,  to  Babaoribe  or  find  leBponaible 
rabscribers  for  any  number  of  shares  of  11.  each  of  this 
company  yon  may  require,  not  exceeding  1000,  in 
accordance  with  the  terms  of  the  prospeotos,  dated  the 
8th  April  1893,  and  to  pay  or  cause  to  be  paid  the 
instalments  upon  the  said  shares  in  accordance  with  tiie 
terms  of  the  said  prospectus,  in  oonsideration  whereof 
you  are  to  pay  me  a  commission  of  5  per  cent,  in  respect 
of  the  said  1000  shares.  If  upon  the  publication  of  the 
said  prospectus  the  ihaTes  offered  to  the   public  are 

(a)  Beportad  by  W.  Ivmr  COOK,  Esq.,  B«rrist«r-at-Law. 
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putir  mbaoribed  for  b7  the  pnUio,  my  liabiU^  ia  to  be 
proportioiuitely  redaoed,  so  that  I  only  shall  be  boond  to 
Bnbsoribe  or  find  BabBoribeni  rateably  with  the  other 
perwnie  who  ihall  hare  underwritten  the  shares,  or  any 
portion  of  the  shares  of  the  company,  and  if  the  whole 
of  the  shares  so  offered  are  subscribed  for  by  the  pnblic, 
I  shall  bo  under  no  liability  in  respect  hereof ;  but  in 
any  event  I  shall  be  entitled  to  receive  the  whole  amount 
of  the  said  commission  upon  the  said  1000  shares,  and 
the  same  shall  be  paid  to  me  on  or  before  the  Ist  day  of 
Augroet  next.  This  agreement  ia  to  be  inevocable,  and 
to  be  sufficient  in  itself  to  authorise  yon  in  the  event  of 
my  not  subscribing,  or  finding  responsible  subscribers  as 
above-mentioned,  to  subscribe  for  the  said  shares  in  my 
name,  and  to  authorise  the  directors  of  the  company  to 
allot  such  aharea  to  me,  and  to  enter  my  name  in  the 
oompany'a  regiater  in  reapeot  thereof.  It  is  a  condition 
precedent  of  my  liability  to  subscribe  or  find  aubaoribera 
•■  aforeaaid,  that  the  said  prospeotos  shall  be  ptopetly 
iaaned  to  tiie  pnblic,  that  aoffioiont  oopiea  of  anch 
ptoepeotna  ahall  be  printed  and  isaoed  among^ieaponaible 
peraona. 

None  of  the  nnderwriierB  were  ever  called 
upon  to  subscribe  or  find  subscribers  for  shares, 
but  in  exercise  of  the  authority  purported  to  be 
g^ren  by  the  nnderwritiiig  letters  applications 
were  made  in  their  names  for  shares,  which  on 
the  27th  April  were  allotted  to  them,  and  their 
names  ent^ed  in  the  company's  r^^ister  of  share- 
holders in  respect  thereof. 

On  the  31sb  July  1893  an  order  was  made  to 
wind-np  the  company,  and  the  liquidator  placed 
the  names  of  Ormerod  and  the  other  underwritere 
upon  the  list  of  contribatories  in  respect  of  the 
snares  so  allotted  to  them. 

.  This  was  an  application  b^  Ormerod  and  the 
other  underwriters  that  the  list  might  be  yaried 
by  excluding  their  names  therefrom. 

Cane  {Ck/re  Browne  with  him)  for  the  summons. 
—The  underwriting  lettera  were  merely  proposals 
to  take  shares  on  certain  conditions  which  were 
never  fulfilled.  Under  these  letters  the  under- 
writers were  to  subscribe  or  find  responsible 
enbscribera  "if  and  as  called  upon."  Such  an 
application  was  to  be  a  condition  precedent  to 
the  company  allotting  them  shares.  They  were 
never  applied  to  to  subscribe  or  find  responsible 
subecribn^,  and  therefore  the  right  of  the  com- 
pany to  allot  them  shares  never  arose.  The  case 
IS  governed  by  Bruasel'i  Palace  of  Varieties 
Limited  v.  Proekter  (10  Times  L.  Bep.  72). 

Qreenwood  for  the  liquidator. — It  was  not  a 
condition  precedent  to  the  allotment  of  shares  by 
tiie  company  that  the  underwriters  should  be 
called  upon  to  subscribe  or  find  responsible  sub- 
scribers. Had  this  been  intended,  it  would  have 
been  specifically  so  stated.  The  letters  must  be 
treated  as  apphcations  for  the  allotment  of  rate- 
able proportions  of  so  many  of  the  1000  shares 
as  should  not  be  applied  for  by  the  public : 

Be  LicenMed  Victuallers'  Mutual  Trading  AMoeia- 
iion  ;  Ex  parte  Audain,  42  Ch.  Div.  1. 

BeBrussers  Palace  of  Varieties  Limited  v.  Proekier 
(ubi  sup.)  does  not  apply.  The  words  there  were 
different  to  those  in  the  present  case. 

Cane  was  not  called  upon  to  reply. 

Williams,  J. — In  my  opinion  there  was  no 
authority  given  by  these  gentlemen  to  make  any 
application  for  shares  in  their  names.  If  they 
gave  no  authority  they  are  in  the  same  position 
as  strangers  whose  names  have  been  put  on  the 


register  of  shareholden  without  their  consent,  by 
which  they  could  incur  no  liability.  Under  the 
underwriting  letters  they  were  liable  within  three 
months  from  the  date  of  them  to  subscribe  or  find 
responsible  subscribers  for  a  certain  number  of 
shares,  if  and  as  called  upon.  It  is  common 
ground  that  no  application  to  subeoribe  or  find 
responsible  subscnbere  was  ever  made  to  any  of 
them,  but  it  is  said  that  the  letters  were  intended 
by  them  to  be  used  as  authorities  to  apply  for 
shares  in  their  names,  although  no  suck  appli- 
cation had  ever  been  made.  I  do  not  so  read  the 
letters.  It  seems  to  me  that  what  was  contem- 
plated was  that  the  underwritere  should  eitiier 
subscribe  for  the  shares  or  find  responsible  snb- 
Bcribera,  and  that  before  they  were  put  on  the  re- 
gister they  should  be  called  upon  to  do  so,  in  order 
tiiat  they  might  have  an  opportunity  of  finding 
responsible  subscribers  if  unwilling  to  aubacriba 
themselves.  They  never  were  in  fact  called  npon 
to  subscribe,  or  to  find  responsible  subscribers. 
If  they  had  been  they  might  have  been  able  to 
find  some  pertions  to  subscribe.  In  JEx  parte 
Audain  (vibi  sup.)  the  question  was,  as  nere^ 
whether  a  person  who  had  signed  an  nnderwritiiig 
letter  intended  it  to  be  used  as  an  application  for 
an  allotment  of  shares.  The*  court  seemed  to 
have  had  some  doubt  about  it,  but  the  postscript 
to  the  letter  showed  that  it  was  so  intended.  The 
agreement  was  to  underwrite  10,0002.  A.  shares  in 
the  company  on  certain  terms,  and  the  postscript 
was  as  follows :  "  We  further  aeree  to  pay  the 
application  money  upon  any  baXance  of  shares 
required  to  make  up  the  lO.OOO  within  one  week's 
date."  Cotton,  L.J.  in  his  judgment  said :  "  The 
postscript  to  tiie  letter  written  by  the  appellant 
shows  tnat  he  considered  that  what  he  had  done 
amounted  to  an  application,  and  that  he  himself 
treated  the  letter  not  only  as  a  guarantee,  but  as 
an  application  for  allotment,  and,  in  my  opinion, 
it  must  be  regarded  as  an  application  to  take  ihe 
balance  of  the  shares  required  to  make  up  the 
10,000{."  In  my  opinion  it  was  not  intended  by 
the  applicants  in  this  case  that  their  letters 
should  be  so  treated,  but  only  as  authorities  to 
the  vendor  to  subscribe  for  shares  in  their  names 
if  they  did  not  subscribe  or  find  responsible  sub- 
scribere  if  and  when  called  upon  to  do  so.  The 
names  of  the  applicants  must  therefore  be  re- 
moved trom  the  list  of  contributories. 

Solicitore :  Fanner,  Gray,  and  Tottenham ;  E.  C. 
Bawlings. 


Jan.  24, 25,27,  30;  Feb.  14;  March  12  and  17. 

(Before  WsiOHT,  J.,  sitting  as  an  additional 

Judge  of  the  Ghonoeiy  Division.) 

Be  West  London  and  General  Pekxanxnt 
Benefit  Bitildino  Sociktt.  (a) 

Company — TTtruItn^-ttp — Building  society — Con- 
tributories— Bedemption  of  mortgages — iMbiUty 
of  advanced  and  tmadvaneed  members — Borrow- 
tng  powers — Costs  of  winding-up  and  realisation. 

The  doctrine  of  prirusipal  and  agent,  and  not  thai 
of  partnership,  applies  to  building  societies.  The 
directors  are  the  agents  of  the  memhers  who  art 
the  principals. 

In  a  society  therefore  whidtt  is  not  registered  under 
the  Building  Boeieties  Act  1874^  every  member, 

(«)  Beported  bj  W.  IvnuT  Cook,  Esq.,  BarrUtar«t-Le«. 
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wheOier  advaneed  or  utiadva/need,  mtut  eontrHmte 
towarth  the  paymetU  of  the  ordinary  debts  qf  the 
toeiety. 

Th»  adecmeed  members  of  eutii  a  society  cannot 
redeem  their  mortgages  vnihout  contributing  to 
the  ordinary  debts  unless  they  are  eaopressly 
esMmerated  from  liaMliiy  either  by  the  rules  of 
the  society,  or  by  the  conditions  of  their  mort- 
gages. 

A  rule  enabling  the  directors  to  personally  bind 
the  mernbers  for  money  borrowed  wovM  be  ultra 
Tires. 

Where  memibers  hone  authorised  the  borrowing  of 

■  money,  a  claim  for  contribution  towards  the  pay- 
ment of  the  ordinary  debts  of  the  society  cannot 
be  resisted  on  the  ground  that  but  for  such 
horrowing  the  assets  of  the  society  toould  be 
s/uffident  for  Hkeir  payment. 

The  easts  ofwinding-tm  such  a  society  are  payable 
by  the  advanced  and  unadvaneed  members,  and 
those  of  realising  the  assets  out  of  the  assets  of 
the  society. 

SiTHHONBIiB. 

The  West  London  and  G-eneral  Permanent 
Benefit  Building  Society  was  formed  in  1868 
nnder  the  Act  6  &  7  Will.  4,  c.  32.  The  society 
was  never  regnatered  under  the  Building  Societies 
Act  1874. 

In  1893  an  order  was  made  under  the  Oom- 
'  paaies  Acts  to  wind-up  the  society. 

There  were  two  cLasses  of  members  of  the 
society,  yiz. :  First,  advanced  members,  who  had 
borrowed  money  from  the  society,  taken  shares  to 
the  amount  of  their  loans,  and  given  mortgages  to 
secure  them ;  and  secondly,  un&dvanced  or  invest- 
ing  members,  who  held  shares  of  the  society.  The 
society  owed  about  12002.  to  ordinary  creditors, 
but  it  had  also  borrowed  about  70,0D0(.  from  out- 
side lenders;  and  it  was  estimated  that  after 
realisation  of  all  assets  and  securities  there  would 
be  a  deficit  of  about  60002. 

By  the  rules  the  objects  of  the  society  were 
stated  to  be  to  raise  a  fund  to  enable  its  members 
to  erect  or  purchase  a  dwelling-house  or  dwelling- 
houses,  or  to  acquire  other  real  or  leasehold  estate. 
The  rules  provided  for  the  management  of  its 
affairs  by  directors  and  paid  agents  and  officers. 
Every  member  was  to  pay  an  entrance  fee  and  an 
annual  sum  for  postage,  and  was  liable  to  fines  in 
certain  events ;  fines  were  to  be  considered  part  of 
the  assets  of  the  society. 

Kules  15  and  16  were  as  follows : 

15.  The  Bhures  in  thia  looiety  ahall  be  divided  into 
two  olkaaea,  namely,  deposit  or  nnadvanoed  ibaiea,  and 
antioipated  or  advanoed  sliares,  and  shall  be  of  the  valoe 
of  50i.,  to  be  snbeoribed  for  by  the  monthly  payments  ■■ 
hereinafter  speoiiled.  The  entrance  fee  shiJl  be  ^2 
{Mr  shaie. 

16.  The  monthly  snbaoriptions  on  deposit  shares  shall 
be  S«.  per  share,  oommenointr  at  the  meeting  when  snoh 
share  is  first  taken,  and  shall  be  oontinned  monthly  at 
snoh  time  and  place  as  the  diieotora  may  hereafter  from 
time  to  time  appoint,  nntil  the  amoont  paid,  toother 
with  the  interest  and  profits  thereon,  shall  be  of  the  value 
of  501.,  but  the  subsoriptionR  may  be  paid  in  advance, 
and  the  shares  be  completed  at  any  time. 

Interest  was  payable  on  deposit  shares.  By 
rule  20  it  was  provided  that  when  any  membo* 
should  have  any  advanced  shares  allotted  to  him, 
pursuant  to  rule  18,  he  should  give  notice  in 
writing  of  the  nature  and  situation  of  the  premises 
intea^d  to  be  offered  for  the  seoarity  thereof, 


and  the  trustees  should  paybim  the  mon^on  hia 
executing  a  mortj^ige. 

Rule  21  provided : 

.  .  .  That  if  any  member  of  thia  society  shaQ  be 
desirona  of  paying  ofF  and  satiafying  the  seonrity  or 
seonritiea  which  he  or  she  shall  have  given  to  the  society, 
and  shall  give  notice  of  snoh  his  or  her  desire  to  the 
directors,  they  may  release  the  same  on  payment  of  the 
total  amoont  dae  from  him  or  her  to  the  society  for  princi- 
pal, interest,  fines,  and  other  payments,  and  leqnire  ths 
tmstees  to  deliver  all  deeds  and  other  doonments  in  their; 
cnatody  relating  to  the  seonrity  to  such  member;  and  at 
his  or  her  costs  to  indorse  a  receipt  or  acknowledgment 
on  snoh  mortgage  pnrsoant  to  the  6  &  7  Will.  4,  o.  32, 

8.5. 

Rule  22  referred  to  the  withdrawal  by  members 
of  their  investments,  and  provided  that,  in  case  of - 
the  withdrawal  of  shares  from  the  society,  all 
fines  incurred  previously  to  any  such  notice  should 
be  deducted  from  the  amount  which  the  member 
or  members  should  be  entitled  to  receive. 

Only  unadvaneed  members  shared  profits,  and' 
there  was  no  provision  for  making  the  advanced 
members  liable  to  contribute  to  loases.  By  rule  81 
the  trustees,  directors,  and  officers  of  the  society 
were  to  be  indemnified  "out of  its  funds  and  pro- 
perty "  against  all  losses,  costs,  charges,  damages, 
or  expenses. 

By  rule  17,  which  was  added  in  1870,  it  was 
provided  as  follows : 

2nd.  That  the  tmsteea  for  the  time  being  may  from 
time  to  time,  as  may  be  necessary  for  the  pnrpoees  of 
the  society,  borrow  and  take  np  at  interest  any  anm 
or  anma  of  money  from  any  bankers  with  whom  the 
fnnda  of  the  society  may  be  deposited,  or  from  an^ 
other  person  or  persona;  and  to  procure  such  loan  or 
loans  the  trustees  may  give  their  own  personal  seonriiy, 
and  they  shall  be  indemnified  out  of  the  first  funds  of 
the  society  which  shall  be  received,  provided  that  the 
whole  snm  of  money  to  be  borrowed  under  this  mle  shaU 
not  at  any  one  time  exceed  two-thirds  of  the  amount 
for  the  time  being  secured  by  the  mortgages  of  the 
society. 

Under  this  mle  large  sums  were  borrowed,  for 
which  deposit  receipts  were  given,  which  simply 
stated  that  the  money  was  to  be  placed  to  the 
deposit  account  of  the  lender,  with  a  note  as  to 
the  requisite  length  of  notice  for  withdrawal 

The  forms  of  mortgages  taken  from  advanced 
members  had  not  been  uniform,  but  two  had  been 
selected  as  test  cases. 

Alsop's  mortgage  of  Oct.  1877,  redted  that  he 
had  applied  for  a  loan  of  2002.  in  respect  of  his 
four  advanced  shares,  and  the  mortgage  demised 
a  leasehold  house  to  secure  the  discni^^  of  2202., 
the  aggregate  amount  of  such  advance  and  a 
premium,  "  and  such  sums  as  may  become  payable 
t>y  him  to  the  said  society  under  or  by  virtue  of 
these  presents,  or  the  rules  or  bye-laws  of  the  said 
society,  or  in  any  other  wav."  The  security  was 
not  to  be  "  redeemable  until  the  said  sum  of  2202., 
together  with  all  such  further  sums  (if  any)  as 
the  trustees  shall  have  paid  under  or  by  virtue  of 
these  presents,  with  interest  thereon  at  the  rate 
of  5  per  cent,  per  annum,  and  all  fines  due  in 
respect  thereof,  and  all  other  moneys  which  are 
now  or  which  at  any  time  hereafter  may  become 
due  to  the  said  society  from  the  mortgagor  in 
respect  of  any  share  or  shares  in  the  said  sotnely 
shall  have  been  duly  paid." 

The  other  mortgage  was  Speller's,  dated  in 
1891. .   He  was  the   owner  of   six  shares,   and 
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reoeiTed  900Z.,  and  coyenanted  "that  he,  the  mort- 
eagor,  will  dnly  and  punctually  pay  on  the  second 
Monday  in  every  month  during  a  period  of  four 
years,  to  be  computed  from  uie  month  of  Nov. 
1891,  the  monthly  subscriptions  of  71.  5a.,  and  will 
pay  all  Bubscriptions,  fines,  and  other  sums  of 
money  payable  according  to  the  rules  of  the  said 
society  for  the  time  being,  and  will  in  all  other 
respects  duly  observe  the  said  rules." 

Mrs.  Girardet's  mortgage  was  in  the  same  form 
as  SpeUer'a. 

There  were  two  summonses  by  Speller  and 
Alsop  respectively,  asking  for  leave  to  redeem 
their  mortgages  on  payment  only  of  the  amounts 
due  from  them  under  uieir  mortgages,  and  by  the 
roles  of  the  society,  without  maidng  any  con- 
tribution towards  payment  of  the  society's  debts, 
nther  ordinary  debts  or  loans ;  and  f  nruier  that, 
if  they  were  under  any  such  liability,  it  might 
be  declared  that  the  imadvanced  members  were 
primarily  liable. 

On  the  summonses  coming  on  for  hearing  it  was 
agreed  that  some  of  the  outside  depositors,  who 
were  not  then  represented,  should  be  represented 
by  counsel  for  the  official  receiver. 

Orosvenor  Woods,  Q.C.  and  Warrington  for  the 
applicants  on  the  two  summonses. — The  appli- 
cants  are  entitled  to  redeem  in  accordance  with 
the  roles  of  the  society  upon  payment  by  them  of 
the  amounts  secured  by  their  mortgages,  and 
thersTWon  to  be  freed  from  any  future  liability  as 
oontributories  or  otherwise.  The  cases  on  this 
point  are  principally  those  of  societies  re^stered 
under  the  Building  Societies  Act  1874.  Sect.  14 
of  that  Act  shows  what  the  Legislature  thought 
was  the  limit  of  liabUitv:  (see  Wurtzburg  on 
Building  Societies,  2nd  edit.,  p.  145,  et  seq.)  The 
Uabilil^  of  the  members  of  Qua  sodety  oepends 
upon  ukeir  contract,  inter  se : 

BrwmUe  r.  RutseU,  48  L.  T.  Bep.  N.  S.  881 ;  8  App. 

Oaa.285; 
S«    Sheffield    and    South     Ttyrkihire    Pemumtnt 

Building  Society,  60  L.  T.  Bep.  N.  S.  186 ;   22 

Q.  B.  Div.  470 ; 
Budde  V.  Lordonny,  56  L.  T.  Bep.  N.  S.  273. 

Any  person  dealing  with  the  officers  of  the  society 
is  deemed  to  have  notice  of  its  rules : 

Be  Victoria  Permanent  Ben^  Building,  Invett- 
ment  and  Freehold  Land  Society;  HilVe  eatei 
Jones'  case,  22  L.  T.  JECep.  N.  S.  777;  L.  Bep.  9 
Eq.  605; 

Cha/pleo  T.  Brunswick  Permanent  Building  Society, 
44  L.  T.  Bep.  N.  S.  449 ;  6  Q.  B.  Div.  696. 

An  advanced  member  on  redeeming  his  mortgage 
is  not  under  any  further  liability  to  contribute 
even  for  the  debts  existing  at  the  time,  and 
although  the  society  is  being  wound-up : 

Tosh  v.  North  British  Building  Society,  11  App.  Cos. 

489; 
London  Provident  Butldtnj;  Socieiy  v.  Morgan,  69 

L.  T.  Bep.  N.  S.  595 ;  (1893)  2  Q.  B.  266 ; 
Buckle  V.  Lordonny  [ubi  sup.) ; 
Be  Doncaster  Permanent  Building  Society,  L.  Bep. 

4  Eq.  579 ; 
Be  West  Riding  of  Yorkshire  Permanent  Benefit 

Building  Society ;  Em  parte  Pullman,  63  L.  I. 

Bep.  N.  S.  483 ;  45  C3i.  Div.  468. 

And  the  circnmstance  of  the  society  being  in- 
eorporated  or  unincorporated,  or  of  there  being 
oatside  otediton  or  not,  does  not  alleot  the  ques- 


tion. Where  members  have  completely  withdrawn, 
they  are  free  from  all  liability  : 

Be  Borough  Commercial  and  Building  Society,  89 
L.  T.  Bep.  N.  S.  96 ;  (1893)  2  Ch.  242. 
The  members  of  the  society  did  not  pledge  thor 
individual  credit,  and  are  therefore  not  per8ona^y 
liable  for  the  money  borrowed  under  rule  17  of  the 
rules  of  1870.  A  rule  imposing  personal  liability 
would  be  incompatible  with  Ute  nature  of  a  bulla- 
ing  society,  taaa  ultra  virei : 

Murray  v.  Scott,  51  L.  T.  Bep.  N.  8.  462  ;   9  App- 

Cm.  519 ; 
Be  Mutual  Aid  Permanent  Benefit  Building  Society, 

53  L.  T.  Bep.  N.  S.  802 ;  30  Ch.  Div.  434. 

A  creditor  can  only  recover  through  the  medium 
of  the  society,  and  then  only  so  much  as  the 
members  have  agreed  to  contribute  under  thor 
oontract  inter  se.  Here  the  contract  is  oonstitnted 
by  the  rules,  and  it  is  only  under  such  roles  that 
the  members  are  liable  to  contribute : 

Be  London  Marine  Insurance  AssoeiatioH,  20  L.  T. 
Bep.  N.  S.  943;  L.  Bep.  8  Eq.  176. 
Sect.  200  of  the  Companies  Act  1862  does  not 
apply  to  the  present  case,  for  it  cannot  be  con- 
tended that  the  applicants  are  liable  to  contribute 
anything  for  the  adjustment  of  the  rights  of  the 
members  inter  se.  As  between  the  applicants 
and  the  unredeemed  members,  there  can  be  no 
liability  on  the  part  of  the  former  to  contribute. 
Assuming  there  is  any  liability  to  conlxibate,  it 
must  be  by  the  unadvanced  memben,  as  they 
received  dividends  out  of  the  profits  made  by  the 
society  out  of  the  premiums  paid  by  the  advanced 
members.  The  latter  did  not  receive  any  share  of 
these  profits,  and  consequently  are  only  liable  to 
pay  the  amounts  remaining  due  on  their  mort- 
gages: 

Broumlie  v.  Russell  (ubi  sup.) ; 

Be  Britannia  Permanent  Ben^  BuHding  Society, 
65  L.  T.  Bep.  N.  S.  196. 
It  is  only  under  special  rules  that  advanced  mem- 
bers can  be  rendered  liable  to  contribute  to  the 
payment  of  losses : 

Re  West  Riding  of  Yorkshire  Permanent  Ben^ 
Building  Society,  62  L.  T.  Bep.  N.  S.  486 ;  43  Ch. 
Div.  407. 
Be  Doneatter  Permanent  Building  Socieiy  (ubi 
sup.)  does  not  apply,  as  there  were  special  circum- 
stances in  that  case.  We  submit,  therefore,  that 
the  applicants,  in  accordance  with  Tosh  v.  North 
British  Building  Society  {ubi  >up.)  and  London 
Provident  Building  Society  v.  livrgan  (tibi  stm.), 
ought  not  to  be  placed  on  the  list  of  contriba- 
tones. 

Haldane,  Q.C.  and  Maenaghten  for  unadvaneed 
members. — The  advanced  members  cannot  with- 
draw or  redeem  if  the  outside  lendears  are  creditors 
of  the  members  of  the  society.  They  can  cnly 
do  so  if  the  lenders  have  merely  a  charge  upon  0» 
assets  of  the  sodety: 

Tosh  V.  North  British  Building  Society  (ubi  sup.). 

Keither  advanced  nor  unadvanced  members  are 
liable  to  outside  creditors  : 

Murray  v.  Scott  (ubi  auf>.). 
The  question  of  notice  is  not  materiaL  The 
notice  is  not  of  a  rule,  bat  of  an  Act  of  Fftriia- 
ment.  A  rule  imposing  direct  or  indirect  lialnlity 
on  members  wonia  be  vUra  vires.  Here,  howerar, 
there  is  no  such  rule.    The  rules  do  not  impose 
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any  personal  liability  either  upon  the  advanced  or 
the  anadvanced  members,  bat  only  render  the 
fands  of  the  society  liable : 

Be  Doncatter  Permanent  Building  Society,  15  Ii.  T. 
Bep.  N.  S.  270 ;  L.  Bep.  3  Eq.  158. 

An  advanced  member  may  accordingly  withdraw 
trom  the  society,  and  redeem  his  mortgage  with- 
out regard  to  creditors.  No  distinction  is  drawn 
in  the  rales  between  the  position  of  advanced  and 
that  of  unadvanced  members.  They  are  both 
equally  members  of  the  society  whether  they  hold 
investing  or  advanced  shares.  If,  therefore,  there 
is  ai^  liability,  it  is  common  to  both  classes  of 
members.  A  member  desirous  of  paying  off  the 
amoimts  due  on  his  mortgage  may  do  so  at  any 
time,  and  his  release  is  provided  for  by  role  21. 
TJntil,  however,  he  has  transferred  his  shares,  he  is 
in  the  same  position  as  any  other  member.  If 
there  is  any  liability  to  contribute  to  the  payment 
of  loans,  the  liability  of  the  advanced  is  the  same 
as  that  of  the  unadvanced  members  : 

BroanUe  v.  Bueseil  {ubi  sup.) ; 

Toth  V.  North  British  Building  Society  (ubi  sup.). 

The  question  of  Uabilitv  turns  entirely  upon  the 
nature  of  the  contract  between  the  members  and 
the  society. 

Buckley,  Q.O.  and  BramweU  Davis  for  the  liqui- 
dator and  the  outside  lenders. — We  contend  that 
the  advanced  members  can  only  redeem  on  pay- 
ment of  everything  due  from  them  in  their 
capacity  of  members  of  the  society,  and  that  in 
the  event  of  a  winding-up  they  still  remain  liable 
for  the  debts  of  the  society  even  after  redemption. 
This  liability  in  the  present  case  is  common  both 
to  the  advanced  and  to  the  unadvanced  members, 
as  by  the  rules  both  classes  are  equally  members. 
Under  rule  21  an  advanced  member  can  only 
redeem  on  paying  the  total  amount  due  to  the 
society  for  prmcipal,  interest,  fines,  "  and  other 
payments,"  from  which  it  would  appear  that  a 
larger  liability  was  contemplated  by  the  rule  than 
was  covered  by  his  mortgage.  No  provision  is 
contained  in  the  rules  enabling  an  advanced 
member  to  terminate  his  memberuiip  on  payment 
only  of  the  amount  secured  by  his  mortg^^.  The 
liability  in  such  a  case  depends  entirdy  on  con- 
tract. Here  the  liability  imposed  by  the  contract 
npon  all  the  members  was  unlimited,  and  this  is 
shown  by  the  form  of  the  mortgages.  If,  however, 
the  lenders  are  not  entitied  to  require  contribution 
from  members,  they  may  nevertheless  have  a  first 
charge  on  the  assets  of  the  society,  in  which  case 
the  whole  of  the  assets  would  be  absorbed,  and 
the  ordinary  debts  of  the  society  would  have  to 
be  paid  by  the  members:  (see  Wurtzburg  on 
Building  Societies,  2nd  edit.,  p.  74.)  In  a  winding- 
up,  an  advanced  member  cannot  refuse  to  pay 
except  only  in  the  way  provided  in  his  mortgage  : 

London    Provident    Building    Society  v.   Morgan 
(ubi  rap.}. 

He  may  be  compelled  to  pay  up  his  future  instal- 
ments immediately.  A  rule  authorising  the 
directors  to  pledge  the  individual  credit  of  the 
members  to  lenders  of  money  to  the  society  would 
be  uUra  vires  as  being  inconsistent  with  the  nature 
of  a  building  society : 

Mutual  Aid  Permarunt  Benefit  Building   Society 
(flibi  tup.). 
On  the  present  contract,  as  constituted  by  the 
rates,  we  say  that  both  the  advoaoed  ana  xm* 


advanced  members  became  members  of  the  society 
with  unlimited  liability  to  contribute  to  the  pay- 
ment of  the  debts  and  liabilities  of  the  society. 
The  only  restriction  imposed  by  rule  17  on  the 
borrowing  powers  of  the  society  is  that  the 
borrowing  must  be  for  the  purposes  of  the 
society. 

Eve  for  Mrs.  Girardet. 

Orosvenor  Woods  repUed.  ^^  adv.wdt. 

Feb.  14 — ^Wbioht,  J.  stated  the  facts,  and  con- 
tinued : — The  first  question  to  be  determined  in 
order  to  ascertain  the  rights  of  the  parties  is 
whether  the  members,  advanced  or  unadvanced, 
of  such  a  society  can  be  called  upon  to  contribate 
towards  discharge  of  its  ordinary  debts  (which 
are  usually  small,  and  in  this  case  are  about 
12002.)  anything  beyond  such  subsorrptions  or 
instalments  and  fijies  as  remain  unpaid  on  their 
shares  or  mortgages  according  to  the  society's 
tables  and  rules.  In  other  words,  must  the  ordi- 
nary creditors  look  to  the  assets  of  the  society  as 
the  only  fund  out  of  which  they  can  obtain  pay- 
ment, or  can  they,  if  that  fund  is  insuf&cient, 
come  upon  the  members  personally  P  In  the  case 
of  an  unincorporated  industrial  society,  which  is 
much  more  like  an  ordinary  trading  partnership 
than  building  societies  are,  there  seems  to  be  no 
doubt  that  the  members  would  be  liable  indi- 
vidually and  without  limit,  although  such  liability 
could  be  enforced  only  by  means  of  a  judgment 
against  the  trustees  or  other  persons  prescribed 
for  that  purpose  and  scire  fadaa  against  par- 
ticular members :  (see  Myers  v.  Bateson,  1  L.  T. 
Bep.  N.  S.  406 ;  5  H.  &  N.  99 ;  Dean  v.  Mellard, 
16  0.  B.  N.  S.  19.)  In  a  winding-up  also  the 
liability  would  be  unlimited,  but  wouldi  of  course^ 
be  enforced  only  on  terms  of  equality  so  far  as 
practicable.  But  building  societies  are  not  in  the 
nature  of  partnerships,  and  there  is  no  express 
decision  in  the  case  of  a  building  society,  imless 
Be  Doncatter  Permanent  Building  Society  (16 
L.  T.  B«p.  N.  S.  270;  L.  Hep.  3  Eq.  158)  can 
be  considered  to  be  a  decision.  There  Wood, 
y.C  at  chambers  settled  advanced  members  on 
the  list  of  contributories,  and  afterwards  said, 
"There  is  no  doubt  that  they  were  members 
for  the  purpose  of  paying  debts,  and  there- 
fore it  was  proper  and  right  that  they  should  be 
made  contributories."  But  the  matter  does 
not  seem  to  have  been  discussed,  because  the 
creditors  had  been  paid  off;  and  as  the  Yice- 
Ohancellor  appears  to  have  thought  that  the 
advanced  members  would,  under  the  rules  of  that 
society,  have  been  bound  to  contribute  to  the 
losses  of  the  unadvanced — i.e.,  to  pay  the  debt 
of  the  society  to  them — it  is  not  clear  that  the 
expression  quoted  refers  to  ordinary  creditors  at 
all.  In  Be  Professional  Commercial  and  JndiM- 
trial  Benefit  Building  Society  (26  L.  T.  Bep. 
N.  S.  397;  L.  Bep.  6  Oh.  856),  James  and 
MeUish,  L.J  J.  said  that,  if  the  society  were  wound- 
up, the  advanced  members  would  be  contribu- 
tories ;  but  there  is  nothing  to  show  to  what 
extent  or  for  what  puipoaes,  or  on  what  ground, 
and  I  cannot  find  anything  in  the  case  which 
supports  the  expression  in  the  head-note  about 
unlimited  liability.  In  the  absence  of  express 
decision,  it  would  seem  on  principle  that,  the 
doctrine  of  ^artnerdiip  being  inapplicable,  the 
doctrine  of  prmoipal  and  agent  must  be  applicablb 
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in  the  case  of  ordinary  debts  properly  inctirred  by 
the  directors  for  the  ordiniuT'  pnrpoaea  of  the 
Booiety,  and  that  if  the  aaaeta  (including  the 
unmatured  tabecriptiona  of  the  nnadvanoed 
members  and  the  unmatured  instalments  of  the 
advanoed  members)  are  insufEieient  to  paj  such 
debts,  all  the  persons  who  were  members  when 
suioh  debts  were  incurred  ought  to  be  held  liable  on 
the  principles  of  common  law.  And  of  this  opinion 
IiOTd  Blackburn  seems  to  have  been  in  Murray 
y.  8eoH  (see  9  App.  Gas.  at  pp.  546-8  and  554). 
-I  come,  therefore,  to  the  ooncluuon  that  if  there 
were  no  creditors  except  ordinary  creditors  and 
the  assets  were  insufficient,  the  members  would  be 
.personally  liable,  and  are  therefore  to  be  settled 
on  the  list  of  contributories.  There  cannot  be  any 
difference  for  this  purpose  between  advanced  and 
nnadvanoed  members.  The  liability  depends  not 
'  on  the  terms  of  contract  of  the  members  inter  ee, 
but  on  the  fact  of  all  members  being  principals 
and  of  the  directors  being  their  agents  in  relation 
.to  the  necessary  business  of  the  society.  The 
.luu^ship  is  very  small,  because  there  seems  to  be 
.no  ground  of  objection  to  registration  under  the 
.Act  of  1874  for  the  mere  puroose  of  liquidation, 
and  limitation  of  liability  would  then  follow  even  as 
regards  liabilities  previously  incurred :  {Be  SheffiM 
and  Hallamshire  Ancient  Order  of  Foresters' 
■  Co-operative  and  Industrial  Society  Limited; 
Fountain's  case,  12  L.  T.  Eep.  N.  S.  335 ;  34 
L.  J.  593,  Ch.)  The  second  question  is.  What 
are  the  liabilities  of  the  members  in  respect  of 
the  moneys  borrowed  xmder  rule  17  ?  Here, 
again,  Murray  v.  Scott  {ubi  »wp.)  is  the  only 
important  case.  There  the  decision  was  that  the 
mere  fact  that  the  loile  in  that  case  placed  no 
limit  on  the  extent  of  the  borrowing  power  did  not 
per  se  make  it  idtra  vires.  But  all  the  Law  Lords 
seem  to  me  to  have  intimiited,  not  obscurely,  the 
opinion  that  if  a  rule  giving  power  to  borrow  had 
to  be  construed  as  giving  power  to  bind  the 
members  personally  for  borrowed  money,  and  not 
as  binding  merely  the  assets  of  the  society,  it 
would  be  ultra  vires,  as  turning  the  obligations  of 
the  members  into  something  inconsistent  with  the 
purpose  of  such  societies.  Their  business  does 
not  necessarily  require  borrowing  at  all,  and  it  is 
only  for  necessary  purposes  of  their  business  that 
any  authority  to  bind  the  members  individually 
can  be  imphi'^  or  is  consistent  with  the  nature 
and  objects  of  such  societies.  A  rule  which  should 
go  beyond  this  would,  therefore,  be  iMra  vires  to 
.that  extent.  The  security  of  lenders.  Lord  Selbome 
says,  is  "  necessarily  the  total  amount  of  the  con- 
tribution of  members,  and  the  creditors  can  have 
no  recourse  except  against  such  funds  and  pro- 
perty." It  is  true  that  no  one  of  the  Law  Lords 
who  took  pai-t  in  the  decision  of  Murray  v.  Scott 
(uhi  sup.)  purports  to  decide  this.  It  is  true  also 
that  the  rules  and  mortgages  in  that  case  con- 
tained expressions  which,  more  clearly  than  any- 
thing in  the  present  case,  indicated  an  intention 
to  c^i^e  only  the  assets  of  the  company ;  but  I 
think  that  the  language  used  by  all  of  them  shows 
that  they  would  have  been  prepared  to  take  this 
view  in  cases  much  less  distinct  in  definition  of 
the  funds  to  be  charged  than  in  that  case.  I 
therefore  think  that  the  members,  advanced  or 
nnadvanced,  cannot  be  held  personally  liable  in 
respeotof  these  loans  beyond  the  amounts  payable 
under  ihe  terms  of  the  rules  and  tables.  And 
this  ia  really  the  substantial  question  in  this  case. 


The  third  question  which  I  have  to  decide  (nomi- 
nally the  only  one)  is  whether  the  advanced 
members  are  entitled  to  redeem  their  mortgages 
without  providing  for  the  liabilitieB  to  ordinaiy 
or  loan  creditors  in  so  far  as  such  liabilitiee  may 
be  found  to  exist — that  is  to  say,  in  this  case  toe 
liability  in  ren>ect  of  ordinary  creditors.  It  is 
not  very  material  if  I  am  right  on  the  main  qnes- 
tions,  because  the  applicants  must  pay  eitiier  aa 
mortgagees  or  as  oonmbutcHies.  I  ttiink,  thon^ 
with  much  doubt,  that  they  are  not  under  eitte 
form  of  mortgage.  The  decision  of  Chitty,  J.  in 
Be  West  Biding  of  Yorkshire  Permanent  Ben^ 
Building  Society  (62  L.  T.  Bep.  N.  8.  4S6;  4S 
Ch.  Div.  407)  seems  to  me  to  govern  this.  It  is 
true  that  in  that  case  the  rules  themselves  ex- 
pressly provided  for  contribution  by  the  advanced 
members  to  losses.  In  the  present  case  the  mort- 
gagees by  themselves  do  not  subject  the  mortgagois 
to  any  Uability  beyond  that  to  which  they  are 
subject  as  members  under  the  rules  and  tables, 
but  I  think  they  are  bound  by  the  terms  of  the 
mortgages  and  rule  21  taken  together,  as  a  con- 
dition of  redemption,  to  satisfy  every  liability  to 
which  they  are  subject  to  the  society  or  its  li^m- 
dator  as  members,  whether  by  express  provisKm 
made  in  the  rules  or  by  implication  from  the  fact 
of  membership  under  iTdes  of  this  kind.  One 
ground  of  doubt,  to  my  mind,  is  that  possibly  the 
obligation  to  provide  for  ordinary  creditors  is 
satisfied  when  it  appears  that  there  are  assets 
enough  to  pay  them,  and  that  they  are  mads 
insufficient  only  because  the  borrowed  moneys  have 
also  to  be  paid.  But  on  the  whole  I  think  the 
members  cannot  set  this  up.  They  authorised  the 
borrowing,  with  the  necessary  consequence  that 
the  loans  have  to  be  paid  out  of  the  assets,  and  to 
the  extent  to  which  'Uie  assets  are  so  made  insuffi- 
cient to  pay  ordinary  debts — ^that  is  to  say,  in  this 
case  about  8  or  9  per  cent. — ^the  obligation  to  pay 
them  is  not  satisfied  by  reason  of  the  members' 
own  act  in  authorising  the  borrowing.  There  is  a 
fourth  question,  which  does  not  properly  arise  on 
this  application,  but  on  which  I  understand  the 
parties  desire  an  expression  of  my  opinion.  That  is 
the  question  as  to  the  order  in  which  the  claims 
of  the  several  classes  of  creditors  are  to  be  met 
out  of  4/he  assets,  or  by  the  several  classes  of  con- 
tributories. The  costs  of  the  winding-up  ought, 
I  suppose,  to  be  first  paid  out  of  the  assets,  and 
as  the  present  applications  are  test  cases  the  costs 
of  them  on  both  sides  ought  to  be  treated  as  ooeta 
in  the  winding-up ;  but  this  does  not  apply  to 
Mrs.  Girardet's  claim.  She  was  sufficiently  repre- 
sented by  Speller,  and  I  do  not  allow  her  costs. 
Against  the  remaining  assets  both  the  ordinaiT 
creditors  and  the  loan  creditors  ought  to  rank 
pari  passu,  there  being  no  consent,  as  in  Murray 
V.  Scott  [ubi  sup.),  to  prefer  the  ordinarv  creditors, 
and  the  assets  having  been  swollen  oy  the  loan 
deposits.  Any  deficiency  due  to  the  ordinary 
creditors  ought  to  be  made  up  by  contribntions 
from  ail  members,  advanced  or  unadvonced.  As 
I  understand  the  figures,  this  contribution  will  be 
small — probably  about  52.  a  share.  The  advanced 
members  are  not  liable  to  make  any  farther  con- 
tribution to  the  losses  of  the  nnadvanced,  in  the 
absence  of  any  contract  by  the  rules  or  otiierwise 
to  that  effect.  The  advanced  members  are  there- 
fore entitled  to  redeem  on  payment  according  to 
the  rules  and  tables,  and  of  that  amount  whidi  I 
have  suggested  as  5Z.  per  share,  but  the  exact 
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laeagnre  of  which  must  be  matter  of  inquiiy  if  no 
agreement  can  be  made. 

March  12. — ^A  question  haying  arisen  as  to  the 
eosts  of  realising  the  assets  and  of  winding-up,  the 
matter  was  again  brought  before  the  court. 

Suckley,  Q.C.  and  Bramwell  Davis,  for  the  liqui- 
dator and  the  outside  lenders,  submitted  that  the 
whole  of  the  costs  of  realising  the  assets  and  the 
^neral  costs  of  winding-up  ought  to  be  borne  by 
all  the  members,  and  that  the  liquidator  ought  to 
make  a  call  for  their  estimated  amount.  They 
referred  to 

Companies  Act  1862,  as.  38,  102 ; 

fie  ProfeBtional  Life  Aaaurance  Com'pany,  17  L.  T. 

Eep.  N.  S.  631 ;  L.  Bep.  3  Ch.  167  ; 
Re  Agrieulturi»t   Cattle   Iruurance  Company ;   Bx 
parte  Official  Manager,  81  L.  T.  Eep.  N.  S.  710 ; 
L.  Eep.  10  Ch.  1. 

Saldane,  Q.C.  and  Maenaghien,  for  the  unad- 
vaAced  members,  contended  that  the  costs  of 
realising  and  of  winding-up  were  first  payable  out 
of  the  assets  before  any  payment  coiud  be  made 
to  creditors  (Re  State  Fire  Insurance  Company, 
34  L.  J.  436,  Ch.),  and  that  in  any  case  the  liability 
of  the  unadranced  members  could  not  exceed  that 
of  the  advanced  members. 

Orosvenor  Woods,  Q.C.  and  Warrington,  for  the 
advanced  members,  submitted'  that  the  costs  of 
windine-up  were  payable  out  of  the  assets,  as 
otherwise  the  advanced  members  would  never  be 
in  a  position  to  redeem  their  mortgages. 

Cur.  adv.  vvM. 

March  17. — Wright,  J. — I  think  that  the 
proper  declaration  on  the  points  reserved  as  to 
ooets  is  that  the  actual  costs  of  realisation  must 
be  paid  out  of  the  assets  of  the  society  other  than 
assets  arising  from  the  contributions  or  calls 
payable  under  this  order ;  and  the  costs  of  winding- 
up  must  be  paid  by  the  members  advanced  and 
tmadvanced.  The  liquidator  is  to  make  an  estimate 
of  what  call  on  the  members  advanced  and  un- 
advanced  in  proportion  to  their  shares  will  meet 
the  costs  of  winding-up.  The  advanced  members 
are  respectively  to  be  permitted  to  redeem  on  pay- 
ment of  the  amounte  due  to  the  society  according 
to  the  society's  rules  and  tables  and  to  the  terms 
of  their  respective  mort^^ages,  and  on  payment  of 
the  contributions  for  which  they  are  by  this  order 
declared  liable,  and  on  payment  of  the  amount  of 
the  call  upon  them  hereby  ordered.  This  declai-a- 
tion  as  regards  costs  of  winding-up  applies  to 
both  forms  of  mortgages — to  Alsop's  form  by  the 
very  terms  of  the  mortgage,  and  to  Speller's  form 
by  virtue  of  rule  21. 

Solicitors  :  Grundy,  Izod,  and  Grundy ;  Colly  er- 
SristoxB  and  Co. ;  UudaU,  Vaizey,  and  Smith ; 
T.  B.  Watson. 


QUEEN'S  BENCH  DIYISION. 

Tuesday,  April  24. 

(Before  Chables  and  Bruce,  JJ.) 

Jle  The  Horsham  Industrial  and  Provident 

Society  Limited,  (a) 
Company  —  Winding-up  —  Withdrawable  share 
capital — Suspension  of  right  of  withdrawal — 
Business  carried  on  at  a  loss — Winding-up  order 
'"just  and  equitable " — Companies  Act  1862 
t25  *  26  Vict.  c.  89), ».  79,  sub-sect.  5. 

(•>  Beported  by  F.  O.  Sobibson,  Em].,  Buriitar-»i-La«. 


On  a  petition  by  three  shareholders  to  wind-iM  an 
industrial  society,  the  County  Court  judge  Jound 
at  a  fact  that  the  society  was  solvent  as  regards 
outside  creditors,  but  that  it  could  only  continue 
to  carry  on  business  by  a  suspension  of  the  right 
of  withdrawal  of  share  capital.  The  rules  of  the 
society  empowered  the  committee  to  suspend  the 
right  of  withdrawal  for  a  limited  time.  The 
petitioning  shareholders  had  given  notice  of  with- 
drawal, but  the  committee  had  exercised  their 
right  of  suspension  by  successive  resolutions  for  a 
period  of  nearly  two  years  prior  to  the  presentation 
of  the  petition.  The  toinding-up  was  opposed  by 
a  majority  of  the  shareholders. 

Held,  that,  tt  not  having  been  proved  to  be  impossible 
to  carry  on  the  business  of  the  society,  it  was 
not  "just  and  equitable  "  within  the  meaning  of 
sect.  79,  sub-sect.  5,  of  the  Companies  Act  1862 
that  the  society  should  be  wound-v^. 

Appeal  from  an  order  of  the  judge  of  the  County 
Court  of  Sussex  holden  at  Brighton  ordering  the 
winding-up  of  the  Horsham  Co-operative  Indus- 
trial and  Provident  Society  Limited  upon  the 
petition  of  thi-ee  shareholders. 

The  society  was  registered  in  the  year  1868  as 
an  industrial  and  provident  society,  and  was  estab- 
lished for  the  pui'pose  of  carrying  on  the  business 
of  general  dealers.  Its  amended  rules  were  on  the 
9th  Oct.  1866  registered  under  the  Industrial  and 
Provident  Societies  Act  1876. 

The  rules  provided,  so  far  as  is  material,  as 
follows: 

10.  The  capital  of  this  BOoiet7  shall  be  raised  in 
shares  of  one  poand  each.  Each  member  mnst  hold  one 
transferable  tmwithdrawable  share.  .  .  .  Members  may 
hold  any  number  of  shares  not  exceeding  200  in  all,  bnt 
any  sum  in  excess  of  the  11.  transferable  share  may  be 
withdrawn  on  due  notice  beinfi:  griven  (Bnle  14),  unless 
TOoh  Bom  shall  be  purchased  transferable  shares. 

11.  No  member  can  withdraw  from  the  society  until 
he  has  disposed  of  his  transferable  share  or  shares  to  a 
person  approved  by  the  committee.     .    .    . 

14.  Share  capital  other  than  transferable  shares  may 
be  withdrawn  on  giving  notice  in  accordance  with  the 
foUowing  scale :  21.  on  application  to  the  committee,  2(. 
to  51.  on  two  weeks'  notice,  51.  to  101.  on  three  weeks' 
notice,  and  one  week's  extra  notice  for  every  additional 
101.,  in  nrgent  cases  earlier  by  sanction  of  the  com- 
mittee. 

15.  The  right  of  withdrawal  may  for  a  limited  time  be 
snapended  by  a  resolution  of  the  committee  of  manage- 
ment, if  such  withdrawals  should  appear  to  them  to  be 
dangerous  to  the  interests  of  the  society. 

48.  The  society  may  be  voluntarily  dissolved  by  an 
instrument  of  dissolntion  signed  by  three-fonrths  of  the 
members  for  the  time  being. 

(Sect.  58  of  the  Industrial  and  Provident  Societies  Act 
1893,  which  applies  to  societies  registered  under  any  Act 
relating  to  industrial  and  provident  societies,  contains  a 
similar  provision  aa  to  winding-up.) 

The  petition  alleged  that  the  paid-up  capital  of 
the  society  was  4963i.  148.  lid. ;  that  the  society 
had  for  several  years  been  trading  at  a  loss  ;  that 
the  last  two  haJi-yearly  reporte  showed  a  loss  upon 
the  trading  account  for  the  year  of  12652.  Ss.  5d., 
and  the  later  of  these  accotmts  showed  the 
liabilities  of  the  society  to  be  8446Z.  13«.  7d.,  as 
against  70872. 19«.  8d.  assete,  which  sum  included 
certain  bad  debte ;  that  since  1888,  when  the  trade 
done  by  the  society  amounted  to  12,8302. 18g.,  the 
business  done  by  the  society  had  steadily  fallen 
oft,  and  in  the  year  ending  the  1st  July  1893  the 
trade  done  amounted  to  5w)62. 19*.  bd.  only.  . 
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The  petitioners  had  given  notice  tinder  rule  14 
chiiming  the  withdrawal  of  their  shares,  but  had 
been  unable  to  obtain  payment  from  the  society, 
which  had  in  1892,  under  rule  15,  suspended  the 
right  of  withdrawal,  and  had  from  time  to  time 
down  to  the  present  time  continued  the  sus- 
pension by  resolutions  passed  at  intervals  of  six 
months. 

By  leave  of  the  County  Court  judge  the  petition 
was  amended  by  adding  after  the  names  and 
descriptions  of  the  petitioners  that  they  were 
"  creditors  for  moneys  advanced  by  them  as  mem- 
bers in  respect  of  which  notice  of  withdrawal  has 
been  given,"  and  by  adding  the  following  para- 
graph :  "  If  a  winding-up  order  is  made,  there 
will  be  a  substantial  surplus  resulting  from  the 
realisation  of  the  assets  of  the  society  after  pay- 
ing the  debts  of  the  society  other  than  the  debts 
due  to  shareholders  entitled  to  withdraw." 

The  petitioners  held  between  them  400!.  worth 
of  shares. 

The  petition  was  opposed  by  shareholders  to  the 
extent  of  nearly  SOWl.,  and  by  creditors  to  the 
extent  of  7002.  out  of  800L 

.At  the  annual  meeting  in  1893  a  committee  of 
investigation  was  appointed,  which  reported  in 
favour  of  continuing  the  business  of  the  society, 
and  at  the  annual  general  meeting  in  1894  a  reso- 
lution was  carried  unanimously  affirming  that  there 
was  no  necessity  for  a  winding-up,  and  that  snch 
a  oourse  ought,  in  the  interests  of  the  society,  to 
be  opposed.  The  petitioners  alleged  that  this 
resolution  was  passed  upon  the  faith  of  a  mislead- 
ing balance-sheet. 

The  County  Court  judge  came  to  the  conclusion 
on  the  evidence  that  the  company  was  solvent  for 
the  purpose  of  paying  outside  creditors,  but  insol- 
vent for  the  purpose  of  paying  withdrawable 
capital;  and  that  the  business  of  the  society  could 
not  be  carried  on  except  by  further  suspending 
the  right  of  withdrawal.  He  therefore  held  that 
it  was  "  j  ast  and  equitable  "  that  the  society  should 
be  wound-up . 

The  Companies  Act  1862,  s.  79,  provides  that 

A  oompany  under  this  Act  may  be  woond-np  bf 
the  ooart  as  hereinafter  defined  under  the  followinj^ 
cironmstoncee  (that  is  to  say) :  (1)  Whenever  the  com- 
pany has  passed  a  special  resolution  requiring  the 
oompany  to  be  womid-np  by  the  oonrt ;  (2)  whenever 
the  oompany  does  not  oommenoe  its  bosiiiess  within  a 
year  from  its  incorporation,  or  gnspends  its  bnsiness  for 
the  space  of  a  whole  year  -,  (3)  whenever  the  members 
are  rednoed  innnmbers  to  leas  than  seven  (7) ;  (4)  when- 
ever the  oompany  is  nnable  to  pay  its  debts ;  (5)  when- 
ever the  oonrt  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  shonld  be  woond-np. 

Levett,  Q.O.  and  BoxaU  for  the  society. — The 
County  Court  judge  was  wrong  in  ordering  this 
society  to  be  wound-up.  The  three  cardinal 
principles  upon  which  ttiese  societies  are  earned 
on  are  that  the  members  should  work  together  for 
the'.r  mutual  advantage,  that  members  shall  not 
exercise  their  right  of  withdrawal  so  as  to 
endanger  the  society,  and  that  a  three-fourths 
majority  of  the  members  is  necessary  for  a  volun- 
tary winding-up.  A  domestic  forum  is  thus  pro- 
vided by  the  rules  for  the  settlement  by  the 
society  itself,  without  the  intervention  of  the 
court,  of  all  questions  as  to  advisability  of  carry- 
ing on  the  business  of  the  society.  This  petition 
is  opposed  by  the  majority  of  the  members  and  of 
the  outside  creditors.    By  sect.  91  of  the  Com- 


panies Act  1862  the  court  may  have  regard  to 
their  wishes  in  considering  whether  it  is  just  and 
expedient  that  the  society  should  be  wound-up. 
The  right  of  withdrawal  having  been  suspend^ 
the  petitioners  are  not  in  the  position  of  creditors, 
and  cannot  claim  a  winding-up  as  of  right.  The 
County  Court  judge  has  found  that  the  society  is 
solvent  as  regards  outside  creditors,  but  he  was  of 
opinion  that  it  is  "  just  and  equitable  "  that  the 
order  should  be  made.  The  meaning  of  these 
words  "just  and  equitable"  insect.  79,  sub-sect. a, 
of  the  Companies  Act  1862  has  been  discussed  in 
several  cases,  and  the  principle  laid  down  is  that 
the  court  ought  not  to  order  a  winding-up  against 
the  wishes  of  the  majority  of  the  shareholders 
unless  it  appears  that  the  position  of  the  company 
is  hopeless,  and  that  it  is  impossible  to  cany  on 
the  business  of  the  company  any  longer : 

Be  Suburban  Hoid  Company,  17  L.  T.  Bep.  K.  S. 

22;  L.  Bep.  2  Ch.  737 ; 
Re  Langkam  Skating  Bink  Company,  36  L.  T.  Bep. 

K.  S.  605 ;  6  Ch.  Div.  669  ; 
Be  Planet  Benefit  Building  and  Inrettment  Society, 

27  L.  T.  Bep.  N.  S.  638  ;  L.  Bep.  14  Eq.  441. 

Maekintoth  for  the  petitioners. — The  County 
Court  judge  has  found  that  the  business  of  the 
society  can  only  be  successfully  carried  on  by  a 
continued  suspenBi6n  of  the  right  of  withdrawaL 
Bule  15  only  allows  a  suspension  for  a  limited 
time.  It  is  therefore  impossible  for  the  society  to 
carry  on  its  business  in  accordance  with  the  rules. 
The  petitioners,  having  given  notice  of  with- 
drawal, are  in  the  position  of  outside  crediton, 
and  are  entitled  to  a  winding-up  order.  In  any 
case,  the  position  of  a  holder  of  withdrawable 
shares  is  more  favourable  with  regard  to  his  right 
to  petition  for  a  winding-up  than  that  of  an 
ordinary  shareholder  in  a  company  with  no  right 
of  withdrawal.  Under  the  circumstances  of  this 
case  the  County  Court  judge  was  right  in  holding 
that  it  was  ''just  and  equitable"  that  the  oom- 
pany should.be  wound-up : 

Be  Queen's  Benefit  Building  Society,  24  L.  T.  Bep. 

N.  S.  346  ;  L.  Bep.  6  Ch.  815  : 
Be  Planet  Benefit  Building  and  Inveitment  Soeiety 

(ubt  tup.), 

Chables,  J. — In  this  case  the  County  Court 

i'udge  has  ordered  the  winding-up  of  the  society, 
need  scarcely  say  that  it  is  with  much  hesitation 
that  I  am  compelled  to  differ  from  the  conclusions 
at  which  he  has  andved.  It  is  necessary  in  order 
to  ascertain  on  what  principles  our  decision  should 
be  based  to  consider  the  case  in  the  light  of 
various  decisions  of  the  Chancery  Division  as  to 
making  a  winding-up  order  under  sect.  79,  snb- 
sect.  5,  of  the  Companies  Act  1862.  Reading  that 
sub-section  by  itself  it  would  seem  to  give  the 
court  an  unqualified  discretion  as  to  what  is  "just 
and  equitable,"  but  it  is  clear  from  other  secticma 
and  the  authorities  that  that  unqualified  dis- 
cretion does  not  exist.  The  circumstances  under 
which  a  windmg-up  order  can  be  made  under 
sub-sect.  5  must  be  ejusd«m  generia  with  those 
mentioned  in  the  preceding  sub-sections.  Now,  in 
this  case  there  is  no  doubt  that  a  large  number  of 
the  shareholders  do  not  want  the  society  to  ba 
wound-up.  If  they  did,  they  could  bring  about  a 
winding-up  by  means  of  a  special  resolution  under 
sub-sect.  1.  Further,  sect.  91  nves  liberty  to  the 
court  to  have  regard  to  the  wishes  of  the  creditors, 
and  the  creditors  do  not   desire  a  winding-up. 
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It  is  true  that  they  are  not  much  interested  in  the 
'  matter  because  as  to  them  the  society  is  solvent. 
The  question  is,  whether  the  court  ought  to 
accede  to  the  wishes  of  three  shareholders  who  are 
desirous  that  the  society  should  be  wound-up.  The 
society  has  rules  to  which  the  members  adhere, 
and  which  are  part  of  the  bargain  entered  into 
by  the  members  with  the  society.  Under  these 
rules  the  business  of  the  society  is  carried  on.  [His 
Lordship  read  rules  14  and  15.]  For  the  last  two 
or  three  years  the  business  of  the  society  appears 
to  have  bieen  carried  on  at  a  loss,  and  members 
commenced  to  exercise  their  right  of  withdrawal. 
A  resolution  was  therefore  passed  suspending  the 
right  of  withdrawal,  and  the  suspension  has  oeen 
continued  down  to  the  present  time.  The  County 
Court  judge  has  found  as  a  fact  that,  so  far  as 
outside  creditors  are  concerned,  the  society  has 
ample  funds  to  pay  them,  and  the  society  is  not 
insolvent  in  that  sense.  He  has  further  found 
that  the  society  cannot  pay  all  its  withdrawable 
capital,  and  to  his  mind  it  is  not  "  just  and  equit- 
able "  that  the  society  should  carry  on  busi- 
ness at  the  risk  of  the  loss  of  withdrawable 
capital,  and  he  deems  that  he  is  entitled  to  make 
a  winding-up  order  because  business  cannot  be 
carried  on  except  by  continuing  to  suspend  the 
right  of  withdrawal.  Can  it  be  said  on  those 
findings  to  be  "  just  and  equitable  "  to  wind-up 
the  society.  The  principles  by  which  the  question 
is  to  be  determined  are  to  be  found  in  Be  Subur- 
ban Hotel  Company  {ubi  sup.),  where  Lord  Caims 
decided  that  "the  fifth  head  of  sect.  79  of  the 
Companies  Act  1862  is  restricted  to  matters 
eQutdem,  generis  with  the  four  previous  heads, 
and  does  not  authorise  the  court  to  wind- 
up  a  solvent  company,  against  the  wish  of 
the  majority  of  shareholders,  because  the  busi- 
ness has  been  carried  on  at  a  loss,  and  appeara 
likely  to  continue  a  losing  concern."  Lord  Cairns 
in  that  case  points  out  that  the  wishes  of  the 
members  of  the  company  have  a  material  bearing 
on  the  question,  and  that,  to  justify  a  winding-up 
against  the  wishes  of  fjie  company,  it  is  not 
enough  to  show  thut  the  business  of  the  company 
is  being  managed  at  a  loss  ;  there  must  be  some- 
thing like  an  absolute  impossibility  of  carrying  on 
the  business  any  longer.  He  says  in  conclusion : 
"  I  am  therefore  unable  to  find  that  any  larger 
rule  has  been  laid  down,  and  I  certainly  do  not 
think  it  desirable  now  to  lay  down  a  larger  rule 
than  that  laid  down  by  Lord  Cottenham,  and 
followed  by  the  Master  of  the  Bolls  in  the  case  of 
the  Anglo-Greek  Steam  Company  (14  L.  T.  Rep. 
N.  S.  120;  L.  Hep.  2  Eq.  1),  that  if  there  be 
insolvency  or  anything  which  is  equivalent  to  a 
test  of  insolvency,  if  there  be  the  circumstances 
that  the  company  has  not  for  a  certain  time  com- 
menced business  or  has  suspended  business,  that 
is  a  test  given  to  the  court  by  which  to  prove  that 
the  business  cannot  be  carried  on,  and  in  those 
cases  the  company  may  be  wound  up.  It  is  not 
necessary  now  to  decide  it,  but  if  it  were  shown  to 
the  court  that  the  whole  substratum  of  the 
|)ai-tnership,  the  whole  of  the  business  which  the 
company  was  incorporated  to  carry  on,  has 
become  impossible,  I  apprehend  that  the  court 
might,  either  under  the  Act  of  Parliament,  or  on 
general  principles,  order  the  company  to  be  wound 
up.  But  what  I  am  prepared  to  hold  is  this,  that 
^ois  court,  and  the  winding-up  process  of  the 
court,  cannot  be  used,  and  ought  not  to  be  used,  as 


the  means  of  evoking  a  judicial  decision  as  to  the 
probable  success  or  non-success  of  a  company  as 
a  commercial  speculation.  This  company  may 
become  successful,  or  may  continue  to  be  unprofit- 
able, as  I  believe  it  has  hitherto  been,  and  it  may, 
therefore,  hereafter  reappear  in  this  court  under 
different  circumstances,  but  it  is  not  for  this  court 
to  pronounce  on  opinion-evidence  that  this  is 
likely  to  be  an  unprofitable  speculation,  and  that, 
therefore,  at  the  wish  of  a  minority  of  shareholders, 
against  the  wiU  of  a  lai-ge  majority,  the  oom- 
pany  should  be  wound-up  'and  put  an  end  to." 
That  decision  was  referred  to  and  approved  of  by 
the  last  Master  of  the  Bolls  in  Be  Langham, 
Skating  BinJe  Company  (uii  sup.).  He  lays  down 
the  principle  that  the  power  given  by  sub-sect.  5 
of  sect.  79 :  "  Must  not  be  acted  upon  unless  there 
is  a  very  strong  ground  for  acting  upon  it,  and 
for  this  reason,  that  these  companies  are  governed 
by  a  majority  of  their  own  members,  and  where 
there  is  a  domestic  tribunal  which  has  power  to 
decide  upon  a  question,  it  should,  if  possible,  be 
left  to  that'  domestic  tribunal."  It  is  suggested 
that  in  the  present  case  there  are  circumstances 
ejusdem,  generis  which  bring  the  case  within 
sub-sect.  5.  The  argument  is  that  by  reason  of 
their  notices  of  withdrawal  the  petitioning  share- 
holders are  placed  in  the  same  position  as 
creditors,  and  therefore  have  a  locus  standi  to 
petition.  In  support  of  that  contention.  Be  the 
Queen's  Benefit  Building  Society  [uhi  sup.)  was 
cited.  It  is  clear  from  that  case  that  they  have  a 
loeus  standi  to  petition,  but  the  case  does  not 
decide,  as  contended,  that  they  not  only  have  the 
right  to  petition,  but  are  entitled,  being  in  the  posi- 
tion of  creditors,  to  insist  on  a  winding-up  order 
being  made.  I  do  not  think  that  that  is  the  effect 
of  the  petition.  Nor  do  I  think  that  the  case 
before  Lord  Romilly  {Be  Planet  Benefii  Building 
and  Investment  Society,  ubi  sup.)  avails  the  peti- 
tioners. He  held  that  internal  creditors  had  not 
ex  debito  justitiie  a  right  to  a  winding-up  order, 
but  it  appeared  in  that  case  that  the  condition  of 
the  company  was  utterly  hopeless.  I  do  not 
think  that  those  decisions  do  more  than  show  that 
internal  creditors  have  a  right  to  petition.  When 
their  petition  is  presented  the  judge  still  has  to 
consider  whether  he  should  make  a  winding-up 
order  or  not.  I  am  unable  to  find  in  the  judg- 
ment of  the  County  Court  judge  any  suggestion 
that  in  his  opinion  the  business  of  this  society  is 
in  a  hopeless  condition.  As  to  the  question  of  the 
withdrawal  of  capital,  the  members  have  by  the 
rules  given  the  directors  power  to  suspend  the 
right  for  a  limited  time.  There  is  no  suggestion 
that  the  suspension  has  been  done  mold  fide,  but 
on  the  contrary  it  was  done  bond  fide  with  the 
intention  of  assisting  the  society.  It  is  impos- 
sible, therefore,  to  say  that  this  society  is  insol- 
vent, because  by  the  terms  of  the  contract  between 
the  members  and  the  society  the  right  of  with- 
drawal does  not  now  give  rise  to  an  existing,  but 
only  to  a  future,  liabiuty.  For  these  reasons  I  am 
unable  to  agi-ee  with  the  judgment  of  the  County 
Court  judge,  and  this  appeal  will  therefore  be 
allowed. 

Bbttce,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  clear  that  the  judge  has  not  found  that  this 
society  is  insolvent.  He  has  found  that  the  society 
is  solvent  for  paying  outside  creditors.  It  is  true 
that  he  has  also  found  that  the  society  is  insolvent 
for  the  purpose  of  paying  withdrawable  capital. 
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but  by  the  rules  power  is  ^iven  to  Buspend  the 
right  of  withdrawal,  and  if  the  right  is  suspended, 
then  there  is  no  debt  due  to  the  shareholders  in 
respect  of  their  withdrawable  capital.  The  prin- 
ciples on  which  a  winding-up  order  ought  to  be 
made  against  the  wishes  of  the  shareholders  are 
defined  in  the  cases  which  have  been  refen-ed 
to,  and  also  in  Re  European  Life  Assurance 
Society  (L.  Rep.  9  Eq.  122),  where  James,  L.J. 
(then  Viee-Chancellor)  savs :  "  In  my  view  of  the 
law  of  the  case,  it  would  be  just  and  equitable  to 
wind-up  a  companj'like  this  assurance  company 
if  it  were  made  out  to  my  satisfaction  that  it  is, 
not  in  any  technical  sense,  bat  plainly  and  com- 
mercially, insolvent — that  is  to  say  that  its  assets 
are  such,  and  its  existing  liabilities  are  such,  as 
to  make  it  reasonably  cei-tain — as  to  make  the 
court  feel  satisfied — that  the  existing  and  probable 
assets  would  be  insufficient  to  meet  the  existing 
liabilities."  There  is  no  such  finding  in  this  case; 
and  there  is  no  suggestion  that  the  existing 
assets  will  not  meet  the  existing  liabilities. 

Appeal  allowed. 

Solicitors  for  the  society.  Bower,  Cotton,  and 
Bower,  for  Aston,  Harwood,  and  Summers,  Man- 
chester. 

Solicitor  for  the  petitioners,  /.  H.  Lee,  for  Coote, 
Horsham. 


idi 


Wednesday,  May  23. 
(Before  Cave  and  Wbiqht,  JJ.) 
Haspeb  (app.)  V.  Mabcks  (resp.).  (a) 
CriTOiJioZ    law — Cruelty    to   animals — "Domestic 
animals" — Lions    in    confinement — Cruelty  to 
Animals  .4c*  1849  (12  *  13  Viet.  r.  92).  ss.  2,  29— 
Cruelty  to  AniTnals  Act  1854  (17  &  18   Vict, 
e.  60), «.  3. 
Five  fuU-groum  lions  were  confined  in  a  cage  and 
were  Tcept  in  subjection  by  a  man  armed  with  a 
whip  while  a  performance  of  dancing  was  given 
for  profit  in  the  cage  by  a  lady  dancer.    Feats  of 
jumping  were  also  performed  by  one  of  the  lions, 
eld,  that  the  lions  were  not  "  domestic  animals '.' 
within  the  Cruelty  to  Animals  Acts  1849  and 
1854. 
Fer  Wright,  J. .-  A  domestic  animal  is  one  which  is 
of  a  kind  ordinarily  domesticated,  and  which  is 
in  fact  domesticated. 
Case  stated  bya  Metropolitan  police  magistrate 
under  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 
An  information  was  preferred  at  the  police- 
court,  Westminster,  by  the  appellant  against  the 
respondent  under  the  Cruelty  to  Animals  Act 
18^9,    B.  2,  charging  the  respondent  as  follows, 
namely,  that  on  the  27th  Feb.  1894,  at  the  Royal 
Aquarium,  WeBtminster,  he  did  cmelly  beat,  ill- 
treat,  abuse,  and  torture  a  ceitain  animal,  to  wit,  a 
lion. 

On  behalf  of  the  appellant  it  was  conceded  that 
88.  2  and  29  of  the  Cruelty  to  Animals  Act  1849, 
and  s.  3  of  the  Cruelty  to  Animals  Act  1854, 
applied  to  domestic  animals  only;  but  it  was 
contended  that  lions  kept  in  confinement  as  here- 
after described  were  domestic  animals  within  the 
meaning  of  the  Act. 
The  following  facts  were  proved : 
The  lions  in  question  were  five  in  number,  and 
between  four  and  five  years  old.    They  were  kept 

(a)  Bcportcd  by  F.  0.  BoBIMSO!),  Esq.,  Barrl>tar-ftt-L*w. 


in  a  cage  five  yards  long  bv  four  yards  wide  in 
the  Imperial  Theatre  inside  the  Westminster 
Aquarium.  There  the  public  were  admitted  at  an 
extra  charge  to  see  the  performance  in  the  ca^ 
which  was  as  follows :  A  lady  known  as  a  skirt 
dancer  entered  the  cage  accompanied  by  the  re- 
spondent armed  with  a  formidable  whip  in  one 
hand  and  a  strong  pole  with  a  steel  head  to  it  in 
the  other.  With  the  aid  of  these  weapons  tiie 
lions  were  kept  in  subjection  while  the  lady 
danced;  and  subsequently  one  of  the  lions  was 
made  to  jump  over  a  board  several  times. 

According  to  the  evidence  of  the  appellant, 
considerable  violence  was  used  with  the  whip,  bob 
for  the  purposes  of  this  case  it  was  not  to 
be  assumed  that  anjr  cruelty  was  used  by  the 
respondent,  as  his  witnesses  were  not  called  in 
consequence  of  the  magisti-ate's  decision  as  here- 
inafter set  out. 

In  no  sense,  except  as  above  stated,  did  these 
lions  differ  in  any  way  from  any  other  wild  animab 
kept  in  confinement  at  the  Zoolc^cal  Gardens  or 
elsewhere. 

The  magistrate  was  of  opinion  that  a  lion,  even 
when  kept  in  confinement,  was  not  a  domestic 
animal  within  sect.  2  of  the  Cruelty  to  AuiTnalu 
Act  1849,  and  he  therefore  dismissed  the 
summons. 

If  the  court  should  be  of  opinion  that  these 
lions  were  domestic  animals,  the  case  was  to  be 
remitted  to  the  magistrate  to  be  further  dealt 
with  on  the  question  of  whether  they  were  cmeUy 
used  or  not. 

If  the  court  should  be  of  opinion  that  these 
animals  do  not  come  within  that  section  of  the 
Act,  the  judgment  of  the  magistrate  was  to 
stand. 

By  the  Cruelty  to  Animals  Act  1849,  s.  2 : 

If  any  person  sh&ll  cmelly  bea.t,  ill-treat,  OTerdiirt. 
abase,  or  tortnre,  or  cause  or  procure  to  be  omeltjr 
beaten,  ill-treated,  oTer-driven,  abused,  or  tortured,  any 
auimal,  every  such  offender  shall  for  erery  such  ofFeoce 
forfeit  and  pay  a  penalty  not  exceeding  £5. 

By  sect.  29 : 

The  word  "  animal"  shall  be  taken  to  mean  any  horse, 
mare,  gelding,  boll,  ox,  cow,  heifer,  steer,  oalf,  mole,  ass, 
sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or  any  otfasr 
domestic  animal. 

By  the  Cruelty  to  Animals  Act  1854,  s.  3 : 
The  words  and  expressions  to  which  a  meaning  i» 
affixed  by  12  &  13  Yict.  o.  92,  and  which  are  introdoosd 
into  this  Act,  shall  hare  the  same  meaning  in  this  Act, 
rnd  the  word  "  animal "  shall  in  the  said  Act  and  in  this 
Act  mean  any  domestio  animal,  whether  of  the  kind  or 
species  particularly  enumerated  in  clause  29  of  the  said 
Act  or  of  any  other  kind  or  species  whatever,  and  whetlur 
a  quadruped  or  not. 

Willis,  Q.C.  (Colam  with  him)  for  the  appel- 
lant.— The  magistrate  was  wrong  in  holding  uiat 
these  lions  were  not  domestic  animals.  Th^ 
have  been  brought  under  the  control  of  man,  and 
have  been  trained  to  perform  and  brin^  profit  to 
their  owner.  They  are  therefore  domestic  sniinsl* 
within  the  Act.  An  animal  is  none  the  less 
domestic  because  it  is  vicious,  or  because  it  is  one 
of  a  class  which  is  not  ordinarily  domestic.  It  is 
a  question  of  fact  in  each  ca;se  whether  the  indi- 
vidual animal  is  domestic : 

Btmn  V.  Sanders,  44  L.  T.  Bep.  N.  S.  424 ;  50  L.  J. 

67,  M.  C. ; 
Colam  V.  Pagett,  12  Q.  B.  Div.  66  ; 
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Aplin  ▼.  Porritt,  69  L.  T.  Eep.  N.  8.  433  j  (1893)  2 

Q.  B.  67  ; 
Budge  t.  Partont,  3  B.  &  S.  379 ; 
FUburn  y.  People')  Palace  and  Aquarium  Compatiy 
Limited,  25  Q.  B.  Div.  258. 

Bontey,  for  the  magistrate,  was  not  called  on. 

The  respondent  did  not  appear. 

Cave,  J. — I  am  of  opinion  that  the  answer  to 
the  qnestion  contained  in  this  special  case  is,  that 
these  lions  are  not  domestic  animals  within  the 
meaning  of  the  Acts.  The^  are  merely  wild 
animals  in  confinement,  and,  m  mr  opinion,  wild 
animals  in  confinement  are  not  yet  brought  within 
the  protection  given  by  the  Acts.  The  Acts  of 
Parliament  which  deal  with  this  subject  are  of 
modem  date,  and  the  strong  public  feeling  which 
led  to  their  being  passed  has  been  gradually 
accumulating  and  strengthening.  It  may  be  that 
at  some  future  date  the  Legislature  will  say  that 
wild  animals  in  confinement  shall  not  be  ill-used, 
but  as  yet  it  has  not  done  so.  The  list  of 
animals  mentioned  in  sect.  29  are  all  tame 
animals  which  serve  some  useful  purpose  to  man- 
kind, and  the  words  "  other  domestic  animals " 
cannot  be  extended  beyond  the  features  which 
the  animals  specified  possess  generally.  The  only 
general  feature  which  they  possess  is  that  they 
may  all  be  tamed  to  serve  some  purpose  for  tixe  use 
of  man.  In  some  cases  the  species  is  so  altered  as 
to  be  (juite  different  from  the  wild  stock  from 
which  it  was  derived.  Before  a  wild  uTiin^f^l  can 
be  called  "  domestic  "  it  must  have  been  tamed 
and  made  subservient  to  the  use  of  man.  Merely 
keeping  it  in  confinement  is  not  sufficient  to  make 
it  domestic.  The  strongest  case  in  favour  of  the 
appellant  is  that  of  the  linnets  (Colam  v.  Pagett, 
wn  sup,).  That  case  goes  some  way,  because  the 
liimets  had  been  originally  wild  birds ;  but  they 
had  been  caught  and  trained  to  be  used  as  decoys, 
and  for  that  purpose  they  were  subservient  to  the 
use  of  man.  That  case  can  be  supported  on  that 
ground,  and  on  that  ground  only.  In  the  present 
case  the  lions  are  kept  in  a  cage,  and  are  merely 
prevented  by  terror  fi-om  following  their  natural 
instinct  and  tearing  the  dancer  to  pieces.  It  is 
impossible  under  those  circumstances  to  say  that 
the  lions  are  domestic  animals.  I  agree  with  the 
decision  of  the  learned  magistrate,  and  am  of 
opinion  that  this  appeal  must  be  dismissed. 

Wright,  J. — I  am  of  the  same  opinion.  I 
agree  with  Mr.  Willis  to  this  extent,  that  I  think 
an  animal,  however  wild  by  nature,  may  become 
domestic  under  certain  circumstances;  for  ex- 
ample, wild  elephants  caught  in  the  woods  and 
trained  to  be  of  service  to  mankind  might  be 
called  domestic  nnimals.  Domestic  is  not  the 
same  thing  as  domesticated,  but  I  should  say  that 
an  animal  ought  to  be  regarded  as  domestic  which 
is  of  a  kind  ordinarily  domesticated,  and  which  is 

in  fact  domesticated.  .         ,  , .      .      , 

Appeal  dismisged. 

Solicitors  for  the  appellant,  Lindtay,  Greenfield, 
and  Masons. 

Solicitor  for  the  m^^istrate.  Solicitor  to  the 
Treasury. 


Friday,  May  25. 
(Before  Cate  and  Wkioht,  JJ.; 
Beq.  v.  Bichabdson  and  othebs.  (a) 
Poor  Law — Friendly  society — Weekly  allowance — 
Pauper  member — Right  of  guardians  of  union 
to  pauper's  aUowanee — Dispute — Arbitration — 
Divided  Parishes  and  Poor  Law  AmendmetU 
Act  1876  (39  i  40  Vict.  e.  61),  «.  23. 
Justices  have  power  under  sect.  23  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1S76  to 
make  an  order  for  the  payment  to  the  guardians 
of  any  union  or  parish  of  any  periodical  pay- 
ment to  vhieh  a  pauper  tnay  be  entitled. 
Guardians   applied    to    the  justices    under    this 
section  for   an    order  for  payment   to    them 
of  a  weekly  allowance  which  they  alleged  that 
a  pauper  was   entitled  to  under  the  rules  of 
a  friendly  society.    The  triutees  of  the  society 
dimuted  the  daim.    The  rules  of  ttie  society  pro- 
tfided  that  all  diaptUes  arising  between  any  mem- 
ber or  any  person  claiming  an  account  of  any 
memher  and  the  society  should  be  referred  to 
arbitration. 
Held,  that  the  guardians  were  claiming  the  pay- 
ment on  account  of  a  meml>er,  and  that  the 
dispute  between  the  gtMrdians  and  the  trustees  as 
to  whether  or  not  the  pauper  was  entitled  to  the 
payment   must   be    settled    by    arbitration,   in 
accordance  with  the  rules  of  the  society,  and  that 
untU  the  dispute  had  been  so  settled  the  justice* 
had  no  jurisdiction  to  make  an  order  for  thepay- 
tnent  of  the  weekly  allowance  to  the  guardians. 
Obdeb   nisi  calling  upon  two    justices  of    the 
county  of  Durham  and  the  Koi-thumberland  and 
Durham  Miners'  Permanent  Belief  Fund  Friendly 
Society  to  show  cause  why  the  justices  should  not 
proceed  to  hear  and  determine  the  matter  of  a 
certain  complaint  preferred  by  the  HouKhton-le- 
Spring  Union  Board  of  Guardians  against  the 
society,  charging 

That  John  WiUdnton,  being  an  aged  member  of  the 
above-named  sooiety,  is  entitled  to  the  periodical  pay- 
ment to  him  of  the  sum  of  4«.  weekly  ont  of  the  fnnda 
of  the  eaid  sooiety,  and  that  the  said  John  Willdnaon  is 
a  panper  resident  in  the  trorkhonse  of  the  Hoo^ton-le- 
Spring  Union,  and  ia  relieved  by  the  goardians  of  the 
said  onion,  and  chargeable  to  the  common  fnnd  thereof, 
BQoh  relief  having  been  declared  by  the  gnardiana  to  be 
by  way  of  loan,  and  that  there  is  now  doe  from  the 
Raid  society  in  respect  of  such  periodical  payment  or 
weekly  sum  the  sun  of  11.  4t.,  which  snm  the  Baid 
sooiety  have  declined  to  pay  to  the  said  gnardians  in 
respect  of  the  said  relief. 

The  Northumberland  and  Durham  Miners' 
Permanent  Belief  Fund  Friendly  Sooie^  was  a 
friendly  society  registered  under  the  iriendly 
Societies  Act  1875.  Wilkinson  was  a  member  of 
the  society,  and  on  the  l'2th  Feb.  1890  he  became 
chargeable  to  the  common  fund  of  the  Houghton 
le-Spring  Union,  and  was  admitted  an  inmate  of 
the  workhouse  of  the  union.  At  that  date  he  was 
entitled  as  an  aged  member  of  the  society  to  a 
weekly  payment  of  4g.  under  the  rules  of  the 
society. 
Bule  51  was  as  follows : 

Benefits  to  the  aged  and  infirm  members. — The 
benefits  in  this  department  shall  be  4».  per  week,  and 
shottld  the  contribationa  be  at  any  time  insofflcient  to 
meet  the  claims  the  committee  shall  have  power  to 
lower  the  allowance  proportionately  nntil  the  following 

id)  B«portad  by  F.  0.  BOBissON,  Eaq.,  BarriMer-at-Law. 
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annual  meeting,  when  the  whole  qneation  of  contriba- 
tiona  and  benefits  may  be  leconaidered.  No  member 
leoeiving  relief  from  thia  department  can  claim  benefit 
from  any  other  department  of  this  society.  All  who  are 
in  receipt  of  this  relief  mngt  oontinne  tiieir  oontribotions 
of  3d.  per  fortnijfht  thereto. 

On  the  Slat  July  1891  this  rule  was  amended  by- 
adding  the  words : 

If  an  ag^ed  member  who  is  in  receipt  of  relief  goes  into 
the  workhouse  this  is,  shall  not  be  paid. 

On  the  3rd  May  1890  the  clerk  to  the  guardians 
applied  to  the  society  for  payment  of  the  sum  of 
48.  per  week,  but  no  payment  was  made  until  the 
2'2nd  Aug.  1891,  when  the  society  paid  to  the 
guardians,  under  protest,  the  sum  of  172. 1>.  in 
respect  of  arrears  of  weekly  payments.  Con- 
tinuous payments  of  the  4«.  per  week  were  made 
up  to  the  end  of  Oct.  1893,  when  they  ceased. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876,  B.  23,  provides  that : 

Where  any  panper  shall  be  entitled  to  any  annuity  or 
periodical  payment,  the  trustee  or  other  person  bound 
to  make  payment  of  the  same  to  the  pauper,  may,  from 
time  to  time,  pay  to  the  board  of  guardians  of  any 
imion  or  parish  out  of  the  instalments  which  have 
become  dne,  the  cost  inourred  in  the  relief  of  such 
pauper,  accrued  since  the  last  instalment,  and  such 
payment  shall  be  a  legal  discharge  to  such  trustee  or 
other  person  for  so  much  money  as  shall  have  been  so 
paid.  .  .  .  Where  any  trustee,  manager,  or  other 
person  shall  decline  to  make  any  payment,  the  guardians 
may  apply  to  the  justices  in  petty  sessions  assembled, 
and  such  justices  may,  if  satisfied  that  it  is  right  under 
all  the  circumstances  to  do  so,  make  an  order  upon  him 
to  pay  the  requisite  amounts  then  due  to  the  guardians 
at  once,  and  to  pay  from  time  to  time  in  future  as  the 
liability  in  respect  of  the  relief  arises  thereafter.  Pro- 
vided that  this  clause  shall  not  have  effect  unless  and 
until  the  guardians  or  their  relieving  officer  shall 
have  declared  the  relief  to  be  given  on  loan,  nor  in 
respect  of  any  relief  granted  contrary  to  the  rules  and 
orders  made  under  the  authority  of  the  statutes  in  that 
behalf. 

The  Poor  Law  Amendment  Act  1879,  s.  1,  pro- 
vides that : 

Where  a  pauper,  having  no  wife  or  relative  dependent 
npon  him  for  maintenance,  is  entitled  to  receive  any 
moneys  as  a  member  of  any  friendly  or  benefit  society, 
no  claim  shall  be  made  under  sect.  23  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876  by  the 
guardians  of  any  union  or  parish  upon  any  such  society 
of  which  he  is  a  member,  or  against  any  branch  thereof, 
for  the  expenses  incurred  in  his  relief,  unless  and  until 
the  guardians  or  their  relieving  officer  shall  have  declared 
the  relief  to  be  given  on  loan,  and  shall  have,  within 
thirty  days  there(rf,  notified  the  same  in  writing  to  the 
secretary  or  trustees  of  the  society  or  branch  of  which 
the  pauper  ...  is  a  member,  and  as  such  entitled 
to  receive  any  pigment. 

On  the  2nd  Jan.  1894  the  board  of  guardians 
passed  a  resolation  declaring  that  the  relief  to 
Wilkinson  was  given  on  loan. 

On  the  15th  Feb.  1894  an  information  was  laid 
before  the  justices  in  the  terms  set  out  above, 
and  a  snmmons  was  issued  thereon  against  the 
society. 

Rule  20  of  the  society's  rules  provided  that : 

All  disputes  that  may  at  any  time  arise  between  any 
member  or  person  claiming  on  account  of  any  member, 
or  nnder  the  rules,  and  the  society  or  the  trustees, 
treasurer,  or  other  officer  of  the  society,  or  the  general 
committee  thereof,  shall  be  referred  to  arUtnition. 

The  rule  then  provides  for  the  manner  in  which 


the   arbitttiiloil   is  to'  be  conducted,  and   con- 
dudes: 

The  decision  of  the  said  arbitrators  or  the  major 
portion  of  them  shall  be  final,  binding,  and  oondnsiTC 
on  all  parties  within  the  appeaL 

(The  society  had  obtained  a  certificate  from  the 
Registrar- Greneral  of  Friendly  Societies  under  tiie 
Friendly  Societies  Act  1889  ezemptins  the  society 
from  the  provisions  of  sect.  30  of  ute  Friendly 
Societies  Act  1875,  sub-sect.  10  of  which  enacts 
that,  in  the  case  of  certain  friendly  societies,  in 
all  disputes  between  a  society  and  any  memho', 
or  any  person  claiming  through  a  member,  sach. 
member  or  person  may,  notwithstanding  any  pro- 
visions of  the  rules  of  such  society  to  the  contrary, 
apply  to  the  County  Court  or  court  of  anmmaiy 
jurisdiction,  and  such  court  may  settle  the  dis- 
pute.) 

The  justices  held  that  they  had  no  jurisdiction 
to  hear  and  determine  the  matter,  and  that  the 
case  was  one  for  arbitration  under  ihe  rule. 

The  board  of  guardians  obtained  an  order  nid 
as  above  mentioned. 

Bethune  Baiter  {Lawton  Walton,  Q.C.  with  him), 
for  the  friendly  society,  showed  cause  against  tlw 
order. — There  is  a  dispute  between  the  society  and 
the  board  of  guardians  as  to  whether  under 
rule  51  as  amended  the  pauper  is  entitled  to  the 
weekly  payment.  That  dispute  mast  be  settled 
by  arbitration  in  accordance  with  rule  20,  and 
mtlees  and  until  the  arbitrators  have  decided  the 
question  in  favour  of  the  guardians  the  jostioes 
have  no  jurisdiction. 

Poland,  Q.O.  and  A.  Glen  for  the  board  of 
guardians,  in  support  of  the  order. — ^The  guardians 
do  not  make  a  claim  to  this  weekly  payment 
through  or  on  account  of  a  member  of  the  society. 
They  are  simply  creditors  of  the  member.  The 
provisions  of  the  rule  as  to  arbitration  do  not 
therefore  apply  to  the  guardians,  and  the  justices 
had  jurisdiction  to  make  an  order  compelling 
payment.  Secondly,  rule  51  as  amended  does  not 
apply  to  this  case,  because  the  pauper  was  already 
in  the  workhouse  when  the  role  was  amended,  and 
it  is  not  retrospective  in  effect : 

Be^.  V.  Justices  of  Swindon,  42  J.  P.  407  ; 
Caistor  Union  v.  Cleaver,  56  J.  P.  603. 

Cave,  J. — I  am  of  opinion  that  this  order  must 
be  discharged.  It  is  provided  by  sect.  23  of  the 
Divided  Parishes  Act  1876,  that,  "Where  any 
pauper  shall  be  entitled  to  any  annuity  or 
periodical  payment "  the  trustee  or  other  person 
bound  to  make  payment  of  the  same  may  pay  the 
cost  of  the  pauper's  relief  out  of  such  annuity 
or  periodica}  payment.  The  condition  upon 
which  the  whole  section  depends  is  that  the 
pauper  must  be  "  entitled  "  to  payment.  I  can- 
not see  in  the  section  anything  to  show  that  the 
question  whether  or  not  the  pauper  is  entitled  is 
to  be  decided  by  the  justices.  It  is  true  that  the 
justices  are  interposed  between  the  guardians  and 
the  trustee,  because  the  guardians  cannot  compel 
the  trustee  to  make  payment  to  them  unless  tiie 
justices  are  satisfied  that  it  is  right  under  all  the 
circumstances  to  order  the  payment  to  be  made. 
But  there  is  nothing  in  the  section  to  indicate 
that  the  jurisdiction  of  the  justices  comes  into 
existence  at  all  so  long  as  there  is  a  dispute 
between  the  parties  as  to  whether  the  pauper  is 
entitled  to  the  payment.  It  seems  to  me,  on  the 
contrary,  to  be  a  condition  precedent  that  the 
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pauper  should  be  so  entitled.  If  there  is  a 
dispute  as  to  that  question  it  must  be  settled  by 
arbitration,  as  provided  by  the  rules  of  the  society. 
I  base  my  judgment  on  that  short  ground,  and 
say  nothing  as  to  whether  or  not  on  uie  true  con- 
atraction  of  these  rules  this  pauper  is,  under  the 
circumstances  of  the  case,  entitled  to  receive  this 
payment.  That  question  must  be  settled  by 
arbitration,  and  not  by  this  court. 

Weight,  J. — I  am  of  the  same  opinion.  The 
guardians  are  only  entitled  to  receive  anything 
which  the  pauper  is  entitled  to,  and  no  more. 
That  must  be  ascertained  by  lookine  at  the  rules, 
and  it  is  clear  that  under  the  rules  this  dispute  a« 
to  whether  going  into  the  workhouse  is  the  same 
thing  as  being  in  the  workhouse  is  a  question  to 
be  settled  by  arbitration.  ^rder  dUclutrged. 

Solicitors  for  the  guardians,  Croft  and  Morti- 
mer, for  Bentham,  Simderland. 

Solicitors  for  the  friendly  society,  Bix  and 
Warlow. 


March  19  and  20. 

(Before  Cave  and  Weight,  JJ.) 

Beg.  v.  Bebgeb.  (a) 

Crimmal  law — Obtiruetion  of  highway — Convic- 
tion for-^Right  to  new  trial — Evidence — Map 
annexed  to  tncZoswre  aioard — Admiesibility  of 
■map  for  purpote  of  thawing  boundaries  of 
property. 

Upon  an  indictment  preferred  in  the  Queen's  Bench 
Division  for  obstructing  a  highway,  a  defendant, 
who  has  been  found  guilty,  may  have  a  new  trial 
on  the  grounds  of  misreeeption  of  evidence 
and  that  the  verdict  was  against  the  evidence ; 
though,  if  there  had  been  a  verdict  of  acquittal,  a 
new  trial  could  not  have  been  granted  against  the 
defendant. 

Upon  the  trial  of  such  an  indictment,  when  the 
allegation  is  that  the  defendant,  an  owner  of 
land  adjoining  the  highway,  has  inclosed  a  strip 
of  land  which  formed  part  of  the  highway,  a  map 
annexed  to  an  inclosure  award  made  under  an 
Jnclosure  Act  for  ineloting  certain  commons, 
when  the  commissioners  had  no  jurisdiction  to 
deal  with,  and  had  not  in  fact  dealt  with,  the 
strip  of  Uind  in  question,  is  not  admissible  in 
evidence  for  the  purpose  of  showing  what  were 
the  limits  of  the  highway  or  the  defendant's  pro- 
perty respectively  at  the  time  when  the  map  was 
made. 

Bule  on  behalf  of  the  defendant,  calling  on  the 
prosecutors,  the  Finchley  Local  Board,  to  show 
cause  why  the  verdict  obtained  for  the  Crown  in 
the  case  of  Beg.  v.  Berger  should  not  be  set  aside 
aaid  a  new  trial  had  ou  the  grounds  of  misdirec- 
tion, misreeeption  of  evidence,  and  the  verdict 
being  against  evidence. 

An  indictment  was  found  by  the  grand  jury  of 
the  county  of  Middlesex  and  was  preferred  against 
the  defendant  in  the  Queen's  Bench  Division  of 
the  High  Court,  charging  him  with  having 
obstructed  a  highway  called  the  Great  Korth 
road,  near  Whetstone,  in  the  county  of  Middle- 
sex, by  inclosing  certain  strips  or  pieces  of  land 
and  placing  a  fence  and  houses  and  buildings 
thereon. 

(a)  BepoTMd  hy  W.  W.  Obb,  Eiq.,  Barriitar.«t-L«w. 


The  case  was  tried  in  the  Queen's  Bench 
Division,  before  Lawrance,  J.  and  a  jury,  on  the 
12th  Feb.  1894,  when  from  the  evidence  given  it' 
appeared  that  the  defendant  was  the  owner  of  a 
piece  of  land  lying  on  one  side  of  the  highway  in 
question ;  that  on  this  land  there  were  some 
nouses  the  access  to  which  was  over  the  strips  of 
land  in  front  of  them  respectively,  and  that  the 
defendant  had  built  upon  these  strips  some  new- 
houses  with  post  and  rails  to  the  footpath. 

The  allegation  of  the  local  board  was  that  the 
defendant  had  extended  his  fences  so  as  to  inclose 
these  strips  of  land  lying  between  his  original 
fences  and  the  highway,  and  they  said  that  the 
land  so  inclosed  formed  part  of  the  highway,  and 
the  question  at  the  trial  was  whether  the  strips  of 
land  so  inclosed  by  the  defendant  was  the 
property  of  the  defendant  or  formed  part  of  the 
highway. 

Evidence  was  given  on  behalf  of  the  defendant 
to  show  (among  other  things)  that  he  and  his 
predecessors  in  title  had  exercised  acts  of  owner- 
ship over  the  strip  of  land  in  question,  and  on 
behalf  of  the  prosecutors,  amongst  other  evidence 
to  show  that  the  land  formed  part  of  the  highway, 
there  was  tendered  in  evidence  a  map  attached  to 
an  inclosure  award  made  in  1814. 

This  award  was  made  by  commissioners  acting 
under  an  Inclosure  Act,  ol  Geo.  3,  c.  xxiii.  (on 
Act  for  inclosing  lands  in  the  parish  of  Finchley, 
in  the  county  of  Middlesex),  sect.  46  of  which  Act 
provided : 

That  the  award  to  be  made  by  the  said  commisaiosete, 
under  the  authority  of  this  Act,  tog^ether  with  a  proper 
map  or  plan  of  the  said  oommons  and  waete  lands  thereto 
annexed,  shall  ...  be  delivered  to  the  clerk  of  the 
peace  for  the  said  oonnty  of  Middlesex,  who  is  hereby 
required  to  deposit  and  keep  the  same  amongr  the  records 
of  the  said  county,  so  that  reconrse  may  be  had  thereto 
by  any  person  or  persons  interested  in  the  premises 
.  .  .  and  the  said  award  shall,  from  and  ^ter  the 
delivery  thereof  to  the  said  clerk  of  the  peace,  be  deemed 
and  taken  to  be  enrolled  according  to  the  directions  and 
within  the  meaning  of  the  said  Aot  hereinbefore 
referred  to,  and  a  copy  of  the  said  award,  with  a  proper 
map  or  plan  of  the  allotments  to  be  set  ont  for  the  pro- 
prietors of  estates  in  the  said  parish,  shall  be  deposited 
in  the  parish  church  of  Finchley,  and  the  said  award  and 
copy  thereof  .  .  .  attested  by  the  said  clerk  of  the 
peaoe  or  his  depoty,  shall  from  time  to  time  and  at  all 
times  thereafter  be  admitted  and  allowed  as  legal 
evidence  of  the  matters  and  things  therein  contained  in 
all  courts  whatsoever. 

The  map  was  tendered  in  evidence  for  the 
purpose  of  showing  that  at  the  date  when  it  was 
made  the  strip  of  land  in  question  was  not 
inclosed  or  separated  from  the  highway,  but 
formed  part  of  it.  The  map  had  been  duly  made 
under  the  authority  of  the  Inclosure  Commis- 
sioners, and  the  award  and  map  were  both 
produced  from  the  proper  custody. 

The  land  in  question  was  not  dealt  with  in  any 
way  by  the  award,  and,  although  the  highway  was 
shown  on  the  map,  there  was  no  allegation  by  the 
prosecutors  that  the  commissioners  had  jurisdic- 
tion to  deal  with  or  define  the  property  of  the 
predecessors  in  title  of  the  defendant,  or  set  out 
the  limits  of  the  same. 

The  defendant  objected  that  the  map  was  not 
admissible  in  evidence  for  the  purpose  for  which 
it  was  tendered,  but  the  learned  judge  overruled 
the  objection  and  admitted  the  map. 


Digitized  by 


Google 


808-Vol.  LXX.,  N.  8.] 


THE  LAW  TIMES. 


[Aoff.  4,  18M. 


Q.B.  Div.] 


Bia. «.  Beroeb. 


[Q.B.  Bit. 


The  jury  found  a  general  verdict  of  gfrnlty-  "^^d 
the  defendant  obtained  a  rule  niri  for  a  new  trial 
upon  the  grounds  already  set  out. 

PhUbrick,  Q.C.  and  A.  Maemorran  for  the 
prosecutors,  showed  cause. — This  is  a  criminal 
case  and  an  indictment  for  a  criminal  offence,  for 
an  act.  not  of  non-repair  of  the  highway  or  other 
nonfeasance,  but  for  the  obstruction  of  the  high- 
way, which  is  an  act  of  misfeasance  for  which  a 
person  on  conviction  is  liable  to  fine  and  imprison- 
ment. This  court  has  no  jurisdiction  to  grant  a 
new  trial  in  such  a  case  t^ter  a  conviction,  any 
more  than  it  has  to  grant  a  new  trial  after  an 
acquittal,  and  it  is  extremely  clear  from  the 
authorities  that  there  is  no  such  power  in  the 
case  of  an  acquittal.  In  a  criminal  case,  assuming 
there  has  been  no  misconduct  or  gross  miscarriage 
in  the  proceedings,  the  court  cannot  entertain  a 
mle  for  a  new  trial  upon  the  grounds  stated  in 
this  rule.  This  is  laid  down  in  Pratt  on  Highways 
(13  edit.,  p.  127) :  "  This  being  a  criminal  pro- 
ceeding, a  new  trial  will  not  be  granted  after 
acquittal  or  conviction,  either  on  we  ground  of 
misreception  of  evidence,  misdirection,  or  that  the 
verdict  is  against  evidence."  So,  in  Short  and 
Hellor's  Grown  Office  Practice,  p.  252,  it  is  said : 
"  Where,  however,  the  case  is  strictly  a  criminal 
one  and  renders  the  defendant  liable  to  imprison- 
ment upon  conviction,  as  upon  an  indictment  for 
obstruction  to  a  highway,  it  is  clear  that  there  can 
be  no  new  trial."  [Wbiqht,  J. — That  is  with 
reference  to  cases  of  acquittal.]  No ;  it  is  not 
limited  to  that,  though  we  cannot  find  any  case 
where  a  verdict  of  guilty  had  been  found  and  a 
new  trial  granted,  except  a  case  of  a  conviction 
for  murder  which  came  before  the  Privy  Council 
in  1867  on  appeal  from  the  Supreme  Court  of  New 
South  Wales,  namely,  the  case  of  Beg.  v.  Bertrand 
(16  L.  T.  Rep.  N.  S.  752 ;  L.  Rep.  1  P.  C.  520.) 
The  last  case  on  the  subject  is  Sea.  v.  Duncan 
(44  L.  T.  Rep.  N.  S.  521;  7  Q.  B.  Div.  198.) 
There  there  was  an  acquittal,  and  it  was  held  that 
a  new  trial  could  not  be  granted,  and  there  is  no 
distinction  for  the  present  purpose  in  point  of 

Principle  between  an  acquittal  and  a  conviction, 
'he  defendant  can  take  his  chance,  and  if  the 
maxim  Nemo  debet  bis  vexari  applies  in  case  of  an 
acquittal,  it  ought  also  to  apply  in  case  of  a  con- 
viction, and  we  nave  searched  in  vain  to  find  a  case 
in  which  after  conviction  anybody  supposed  that 
the  court  had  power  to  gi-ant  a  new  trial.  There  is 
no  reason  why  there  should  be  a  new  trial  in  the 
case  of  a  conviction  for  obstructing  a  highway 
more  than  in  the  case  of  any  other  misdemeanour, 
and  no  such  distinction  can  be  drawn,  and  there 
is  no  reason  why  on  an  acquittal  there  should  be 
no  power  to  give  a  new  trial,  but  for  a  conviction 
there  should  be  power.  [Weight,  J. — It  is  laid 
down  the  other  way  in  Archbold's  Pleading  in 
Criminal  Cases  (2l8t  edit.,  p.  207),  where  it  is 
said :  "  Where  an  indictment  nas  been  preferred 
in  the  Queen's  Bench  Division,  or  has  been 
removed  into  that  court  by  certiorari,  a  new  trial 
may,  after  conviction,  be  moved  for,"  upon  such 
grounds  as  are  given  in  this  rule.]  That  is  in  case 
of  a  conviction  for  a  nonfeasance,  but  thero  is 
not  a  single  case  to  show  that  that  can  be  done 
whero  the  conviction  is  for  a  misfeasance.  The 
distinction  between  convictions  for  nonfeasance 
and  for  a  misfeasance  is  well  shown  by  the  case  of 
Beg.  V.  Johnson  (2  E.  &  E.  613),  and  especially 
by  the  judgment  of  Crompton,  J.  in  that  case. 


[Weight,  J. — There  is  a  case  of  Bex  v.  Fotder 
(4  B.  &  Aid.  273)— a  case  of  felony— which  is 
against  you,  and  there  is  another  authority  of  no 
mean  weight  in  1  Chitty's  Criminal  Law  (2nd 
edit.,  p.  6^),  whero  it  is  said  :  "  In  all  cases  of  mis- 
demeanour, after  a  conviction  there  is  no  doubt 
that  the  superior  courts  may  grant  a  new  trial, 
in  order  to  fulfil  the  purposes  of  substantial 
justice."  So  in  Beg,  v.  Whitehause  (1  Dears.  1) 
there  was  a  new  tiialgranted  after  a  oonvictJMi 
for  misdemeanour.]  Tue  point  was  not  taken  in 
that  case.  There  is  no  case  which  shows  that 
where  thero  is  a  verdict  one  way  there  may  be  a 
new  trial,  but  if  the  other  way  no  new  trial 
With  regaird  to  the  point  as  to  the  misreception 
of  evidence,  there  is  authority  to  show  that,  whai 
the  question  is  "  highway  "  or  "  no  highway,"  old 
maps  can  be  received  if  tiey  come  from  the  proper 
custody  and  are  made  by  persons  who  have  some 
knowledge  of  the  locality  : 

Hammond  v.  BracUtreet,  10  Ex.  390 ; 

Freeman  v.  Read,  4  B.  &  S.  174. 
These  cases  lay  down  that  evidence  of  reputation 
is  admissible  under  such  circumstances.  In 
Freeman  v.  Bead  (ubt  $up.)  a  very  old  map  was 
tendered,  and  the  court  held  that  it  comd  be 
received  in  evidence. 

[There  was  further  argument  on  the  (question  of 
the  verdict  being  against  evidence,  which  is  not 
now  material.] 

Crump,  Q.C.  and  Maeashie  for  the  defendant,  is 
support  of  the  rule,  were  not  called  upon. 

Caye,  J. — This  is  a  motion  for  a  new  trial  in  the 
case  of  an  indictment  prefen'ed  in  this  court 
against  the  defendant  for  obstructine  the  highway. 
It  was  fii-st  of  all  contended  on  oehalf  of  the 
prosecutors  that  such  a  motion  as  this  could  not 
be  made  upon  the  grounds  upon  which  it  wss 
sought  to  be  substantiated  ;  but  it  is  laid  down  in 
text-books  of  undoubted  authority  that  such  a 
motion  may  be  made  on  those  grounds,  and  oar 
attention  has  not  been  called  to  any  case  in  which 
that  law  has  been  doubted.  It  has  no  doubt  been 
laid  down  that  such  a  motion  cannot  be  made 
where  there  has  been  a  verdict  of  acquittal ;  but 
that  proceeds  upon  a  principle  which  is  applicable 
to  cases  of  acquittal  alone.  That  principle  is  that 
whero  a  man  has  once  been  put  in  penl  upon  s 
criminal  charge,  he  cannot  be  put  in  peril  again 
upon  the  same  grounds.  But  that  doctrine,  which 
is  particularly  a  doctrine  in  favour  of  the  accused 
party,  does  not  apply  where  the  application  for  a 
new  trial  is  made  after  a  conviction,  and  the 
prosecution  here  are  unable  to  show  us  any 
authority  which  alleges  that  it  does.  I  am  there- 
fore of  opinion  that  it  is  open  to  the  defendant 
to  make  this  motion  upon  the  grounds  which  have 
been  put  forward.  When  we  come  to  the  merits 
of  the  case,  it  appears  to  me  that  the  learned 
judge  went  somewhat  too  far  in  admitting  the 
map  of  1814  for  the  purposes  for  which  it  was 
admitted.  The  evidence  without  that  map  went 
strongly  in  favour  of  the  defendant.  Part  of  the 
evidence  showed  undoubtedly  that  there  were  on. 
either  side  of  the  defendant's  premises  inclosmes 
which  went  up  to  the  footpath  as  subsequently 
laid  out  by  the  highway  authority,  and  that  state 
of  things  would  have  been  eminently  favouraUe 
to  the  defendant,  because  it  is  quite  possible  that 
the  defendant  or  his  predecessors  in  title  should 
have  allowed  this  spot  of  land  to  have  remained 


Digitized  by 


Google 


Aug.  4,  1894.] 

THE  LAW  TIMES. 

[Vol.  LXX.,  N.  8.-809 

Q.B.  Div.] 

In  the  Goods  of  Shoosmith  (deceased). 
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open  and  unfenced  from  the  public  way  for  the 
more  easy  access  of  people  to  their  property  and 
to  the  houses  and  shops  which  were  in  existence 
there,  and  it  is  yery  unlikely  that  he  should  have 
dedicated  this  little  inlet  as  a  portion  of  the  high 
road  to  be  used  by  the  public  to  the  exclusion  of 
himself  and  his  successors  in  title  for  ever.  That 
was  a  great  difficulty  in  the  way  of  the  prosecu- 
tion; but  it  was  met  by  the  production  of  the 
inclosure  award  map,  and  especially  by  the  pro- 
duction of  an  enlarged  drawing  of  a  portion  oi  it, 
and,  undoubtedly,  looking  at  that  map,  there 
would  seem  to  have  been — if  that  map  is  accurate 
— no  incloBures  to  the  south  of  the  defendant's 
property,  and  an  inclosure  to  the  north  much  less 
than  those  which  were  proved  by  one  witness  to 
have  existed  much  more  recently  than  the  date  of 
that  map.  It  seems  to  me  that  with  that  map 
the  prosecution  had  a  strong  case  to  make, 
because,  if  that  map  was  reliable,  there  were  no 
such  inclosures  in  1814,  and  consequently  it 
would  follow  that  all  those  inclosures  were  en- 
croachments subsequent  to  1814,  and  that  none 
of  them  would  be  entitled  to  remain,  and  that  was 
the  contention  of  the  prosecution.  The  dif&culty, 
then,  arises  that  the  learned  judge  at  the  trial 
admitted  this  map  for  purposes  for  which  it  was 
not  admissible.  It  seems  to  me  that,  inasmuch 
as  the  map  was  made  by  one  of  the  public,  it 
could  not  have  been  excluded  upon  a  question  of 
reputation  as  to  whether  the  Great  North  road 
was  a  public  highway  or  not ;  but  that  point  was 
not  for  a  moment  in  dispute.  On  the  other  hand, 
it  seems  to  me  that  as  a  proof,  or  even  as  evidence, 
that  there  were  in  1814  no  inclosures  south  of  the 
defendant's  property,  this  map  was  entirely  in- 
admissible, and  it  was  for  that  purpose,  and  that 
Surpose  only  that  it  was  sought  to  be  proved, 
'he  authorities  establish  this,  that,  although 
hearsay  is  good  evidence  of  reputation  in  mattery 
of  public  and  general  interest  so  far  as  the 
general  question  is  concerned,  hearsay  is  not  good 
evidence  of  any  particular  fact  from  which  the 
general  fact  is  sought  to  be  drawn.  An  old 
map,  no  matter,  apparently,  by  whom  made,  so 
long  as  the  man  is  shown  to  be  dead — which  may 
be  inferred  in  this  case — would  be  evidence  of 
reputation  that  there  was  a  road  in  the  particular 
direction  shown  upon  the  map,  if  the  contest  had 
been  whether  there  was  a  public  highway  or  not. 
But  it  was  not  evidence  for  the  purpose  of  showing 
what  exactly  were  the  boundaries  of  that  par- 
ticular highway,  and  that  appears  to  have  been 
the  main  use,  and  the  very  conclusive  use,  to  which 
that  map  was  put  in  the  hands  of  the  prosecution, 
and  was  the  purpose  for  which  it  was  admitted  by 
the  learned  judge.  It  seems  to  me  that  he  went 
beyond  what  the  cases  warrant  in  admitting  the 
map  for  that  purpose,  and  one  cannot  doubt  for  a 
moment  the  veiy  great  effect  which  that  map 
must  have  produced  upon  the  jury.  It  seems  to 
me,  therefore,  that  under  those  circumstances 
there  was  a  wrongful  admission  of  evidence  of  a 
kind  which  was  veiy  effective  and  likely  to  have 
very  strong  weight  mdeed  with  the  jury,  and  that 
consequenuy  the  case  ought  to  go  down  for  a  new 
trial. 

Wright,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.    ^„,^  abioluU/or  a  new  trial. 

Solicitors:   for   the   prosecutors,   Stevens    and 
Parlcet ;  for  the  defendant,  V.  I.  Chamberlain. 


PROBATE,  DIVOROB,  AND  ADJORALTT 
DIVISION. 
PROBATE   BUSINESS. 
Monday,  Oct.  30,  1893. 
(Before  Babnes,  J.) 
In  the  Goods  of  Shoosmith  (deceased),  (a) 
Administration    with    toill    annexed  —  Teriatrix 
deserted  by  her  husband — Grant  to  son  without 
citing  husband— Probate  Act  1857  (20  &  21  Viet. 
c.  77),  «.  73. 
The  Court  passed  over  the  husband  of  a  testatrix 
without  citation,    and    granted  administration, 
with  the  will  annexed  to  her  son,  where   it  ap- 
peared that  the  husband  of  the  testatrix  had  left 
Tier  many  years   before  her  death,  and  she  had 
not  since  heard  of  or  from  him,  and  she  and  her 
family  believed  him  to  have  died. 

Motion  for  administration  with  will  annexed. 

Mary  Ann  Shoosmith,  late  of  the  Minei-al 
Springs,  Flitwick,  in  the  county  of  Bedford,  died 
on  the  18th  April  1893,  leaving  a  will  of  the  28th 
Jan.  1893,  in  which  no  executor  or  residuary 
legatee  was  named.  The  deceased  left  Thomas 
Heniy  Fullick,  Arenia  Mary  Fnllick,  and  Hem-y 
Fulliok,  children  by  a  former  husband,  her  sur- 
viving.  Henry  Shoosmith,  the  second  husband  of 
the  tmtatrix,  deserted  her  more  than  fifteen  years 
before  her  death.  He  was  believed  to  have  gone 
to  Australia,  but  none  of  his  relatives  or  friends 
had  since  heard  of  him,  and  they  believed  him  to 
be  dead.  Practically  the  whole  property  of  the 
testatrix  consisted  of  an  interest  in  the  Flitwick 
Mineral  Springs ;  and,  by  her  wiU,  she  appointed 
Henry  Fullick,  one  of  her  sons,  to  be  trustee  and 
manager  of  her  share  and  interest  in  that  pro- 
perty.' The  three  children  of  the  deceased  were 
said  to  be  in  bad  pecvmiary  circumstances,  and 
urgently  in  need  of  the  money  which,  it  was  stated, 
they  would  be  entitled  to,  from  the  realisation  of 
their  mother's  interest  in  the  Mineral  Water 
Springs  in  question.  Beyond  the  interest  in 
these  springs,  there  was  not  lOZ.  worth  of  property. 
The  interest  in  the  springs  was  said  to  oe  worth 
between  4000Z.  and  SOOOi.  The  pei-son  with  whom 
she  was  in  partnership  was  stated  to  have  refused 
to  recognise  the  children  or  to  give  them  any 
share  of  the  profits,  which  were  considerable. 
This  was  all  the  children  had  to  live  upon,  and,  if 
citation  upon  the  husband  of  the  testatrix  were 
required,  great  delay  would  arise. 

W.  M.  Cann,  on  behalf  of  Henry  PuUick,  moved 
for  administration  -with  the  will  annexed,  under 
sect.  73,  by  reason  of  the  "  special  circumstances  " 
of  the  case,  without  citing  Henry  Shoosmith,  the 
husband  of  the  testatrix. 

Babnes,  J.  granted  administration  with  the 
will  annexed,  under  sect.  73,  to  Henr^  Fullick, 
the  son  of  the  testatrix,  without  requinng  him  to 
cite  the  husband ;  justifying  security  to  be  given 
by  the  administrator. 

Solicitor  for  tiie  applicant,  Claude  Ornierod, 
Croydon. 

(a)  Beported  by  H.  DuBLzr  U&azxbbook,  Esq.,  Barrister-it-Ltw. 
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In  the  Goods  of  Lkksb  (deceased)— In  the  Grooda  of  B1.A.NK  (deceased). 


[PaoB. 


Monday,  Feb.  5. 

(Before  the  Pbbsidbnt  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  Leese  (deceased),  (a) 

Administration — Aged  and  infirm  person — Lunacy 
Act  1890  (53  Viet.  e.  5),  «.  116,  sub-teet.  1— Grant 
to  committee  for  use  and  benefit  of  infirm  person 
—Probate  Act  1857  (20  &  21  Vict.  e.  77),  s.  73. 
Where  the  next  of  kin  of  a  deceased  person  vxts  an 
aged  and  infirm  tooman,  for  whose  protection  a 
committee  had  been  appointed  under  the  Lunacy 
Act  1890,  the  Court,  upon  the  application  of  the 
said  committee,  granted  adm,imstration  to  the 
estate  of  the  deceased,  under  sect.  73  of  the 
Probate  Act,  for  the  use  and  benefit  of  the  infirm 
person. 
MoTiOK  for  administration. 

Jessy  Leese  died  on  the  let  Jan.  1894  at  a 
private  asyhim.  She  had,  for  many  years  prior 
to  her  death,  been  of  nnsound  mind ;  and  Alice 
Louisa  Meinertzhagen  was  the  committee  of  her 
person  and  estate,  the  former  committee,  Jane 
Leese,  having  died  in  Sept.  1891. 

The  only  next  of  kin  of  the  deceased  was  her 
sister  Mary  Leese,  a  person  ninety-four  years  of 
age,  and  so  infirm  that  a  receiver  had  been 
appointed  for  the  protection  of  her  property  under 
the  direction  of  the  judge  in  lunacy,  the  receiver 
80  appointed  being  uie  said  Alice  Looisa 
Meinertzhagen. 

Master  Bulwer's  order,  dated  the  4th  Dec.  1893, 
was  in  these  terms : 

"  Alice  Louisa  Meinertzhagen,  having  given  an 
undertaking  to  apply  all  moneys  belonging  to 
Mary  Leese  or  her  estate,  I  order  that,  upon  the 
certificate  of  the  masters  in  lunacy  that  she  has 
completed  her  security,  she  be  authorised,  in  the 
name  and  on  behalf  of  the  said  Mary  Leese,  to 
receive  and  give  a  discharge  for  all  income  to 
-which  the  said  Mary  Leese  is  entitled  under  the 
will  of  Jane  Leese  and  of  Jessy  Leese,  deceased, 
and  for  the  annuity  of  50t.  to  wmch  she  is  entitled 
under  the  will  of  Amelia  Meinertzhagen,  deceased, 
and  of  the  Government  annuity  for  her  life  ol 
431." 

By  the  Lunacy  Act  1890  (53  Vict.  c.  5),  s,  116, 
sub-sect.  1  {d),  relating  to  the  extent  of  the 
administrative  powers  of  the  judge  in  lunacy,  it 
is  provided  that  the  powers  and  provisions  for 
naanagement  and  administration  shall  apply 

To  every  person  not  ao  detained  (as  a  Innatic)  and 
not  fonnd  a  Innatic  by  inqnisition,  with  regard  to  whom 
it  is  proTed  to  the  satisfaction  of  the  jndge  in  Innaoy 
that  Bach  person  ia,  through  mental  infirmity  arising 
from  disease  or  age,  incapable  of  managing  her  affairs. 

And  sub-sect.  2  of  sect.  116  provides  that. 
In  the  case  of  any  of  the  before-mentioned  persons 
not  being  lunatics  so  fonnd  by  inquisition,  such  of  the 
powers  of  this  Act  as  are  made  exeroiseable  by  the  com- 
mittee of  the  estate  under  order  of  the  judge  shall  be 
exercised  by  such  person  in  snch  manner  and  with  or 
without  security  as  the  judge  may  direct ;  and  any  such 
order  may  confer  upon  the  person  therein  named 
authority  to  do  any  specified  act  or  exercise  any  specified 
power,  or  may  confer  a  general  authority  to  exercise  o» 
behalf  of  the  Innatio,  until  further  order,  all  or  any  of  such 
powers,  without  further  application  to  the  judge. 

The  property  in  question  consisted  of  1913!.  15s. 
Kew  Consols  and  Vil.  15s.  6(2.  in  cash,  now  in  couii 
in  the  lunacy. 

(a)  Beported  by  H.  Dcklxt  aBAZiOBOOS,  Esq.,  Bsrriater-at-Laif. 


Deane,  on  behalf  of  Alice  Louisa  Meinertzhagen, 
moved  that  administration  in  respect  of  the 
personal  estate  and  effects  of  the  deceased,  Jessy 
Leese,  be  granted  to  the  applicant  by  reason  (^ 
the  "special  circumstances  of  the  case,  nnder 
sect.  73  of  the  Probate  Act.  The  applicant  had. 
under  sub-sect.  2,  the  powers  of  a  committee,  and 
was  really  administering  the  whole  estate.  He 
cited 

In  the  Oooda  of  Burrell,  1  Sw.  &  Tr.  64  ; 
In  the  Goods  of  Eedes,  61  L.  T.  Bep-  N.  S.  652; 
15  P.  Div.  1. 

The  Pbesident. — I  think  the  case  of  In  tie 
Goods  of  Eccles  (tibi  sup.)  is  sufficient  authorify 
for  granting  this  application.  It  is  deariy  the 
best  thing  that  can  be  done  for  the  benefit  of  the 
infirm  person.  I  make  a  general  giunt  of 
administration  in  respect  of  the  personal  estate 
and  effects  of  Jessy  Leese,  to  the  applicant  under 
sect.  73,  for  the  use  and  benefit  of  we  infirm  next 
of  kin. 

Solicitor,  B.  8.  Gregson. 


April  16  and  June  14. 

(Before  Babnes,  J.) 

In  the  Goods  of  Blank  (deceased),  (a) 

Administration  with  will  annexed — Sureties. 
The  testator,  a  domiciled  German,  left  to  his  widov 

everything  that  he  eould  dispose  of  in  her  favour 

by  the  laws  of  Germany.     The  testator  left  eoti. 

siderahle  property  in  this  country,  and  the  cerji 

small  am.ount  of  his  debts  had  been  paid. 
Upon  application  by  a  son,   the  duly   constituted 

attorney  of  the    widow,    who  filed    a    teritte* 

consent : 
The  Court  refused  to  dispense  with  sureties  to  the 

adm,inistration  bond,  or  to  reduce  the  amount  of 

the  bond  to  a  nominal  amount. 
In  the  Goods  of  Allen  (68  L.  T.  Bep.  N.  8. 462; 

(1893)  P.  184)  disapproved. 
In  the  Goods  of  Earle  (10  P.  Div.  196)  approved 

and  followed. 

Motion  to  dispense  with  sureties  or  to  reduce  the 
amount  of  bond  upon  administi-ation  with  will 
annexed. 

The  testator  Emil,  otherwise  Enulius  Blank, 
late  of  Barmen,  in  the  empire  of  Gfermany, 
deceased,  died  on  the  5th  Aug.  1893,  domiciled  in 
Grermany,  leaving  a  wiU,  bearing  date  the 
12th  May  1880,  by  which  he  left  eTerything  which 
he  could  dispose  of  by  the  laws  of  Germany  to 
his  widow,  Maria  Blank,  who  resided  at  Barmen 
aforesaid. 

The  deceased  left  property  in  the  United 
Kingdom  amounting  to  58,1582.  3s.  lid.  and  debts 
111.  17s.  lOd.,  which  nad  been  paid. 

The  widow  appointed  a  son,  Emilins  Blank,  her 
dtily  authorised  attorney  in  this  country  for  the 
purpose  of  applying  for  a  grant  of  letters  of 
administration  with  the  will  annexed,  and  she 
also  filed  her  consent  to  the  usual  sureties  being 
dispensed  with,  or  to  the  bond  being  reduced  to  a 
nominal  amotmt. 

Hurley  Grazebrook  (8earle  with  him),  on  behalf 
of  the  attorney  of  the  widow,  now  applied  for 
administration  with  the  will  annexed,  without 
sureties,  and  relied  upon  the  case  of  In  the  Oooit 

(av  Beported  by  H.  I)Cbi.«y  QKiZWSOOK  Esq.,  Barristar«t-Uv. 
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of  Alien.  (68  L.  T.  Eep.  N.  S.  462;  (1893)  P.  184). 
[Babnes,  J. — Lord  Hajinen  refused  to  dispense 
■with  sureties  In  the  Ooods  of  Earle,  10  P.  Div. 
196.1  That  was  in  1885.  The  practice  has  heen 
considerably  modified  during  the  last  year  or  two. 
In  this  case,  as  In  the  Goods  of  Allen,  {ubi  sup.), 
the  widow  takes  eyerjrthing,  and  she  is  wilhng 
that  the  order  should  go,  dispensing  with  sureties 
or  reducing  the  bond  to  a  nominal  amount. 
[Babneb,  J. — I  am  told  by  the  registrar  that  the 
practice  has  not  been  modified  in  regard  to 
sureties.  I  think  that  the  order  must  have  been 
made  In  the  Ooods  of  Allen  {ubi  sitp.)  on  account  of 
the  small  amount  of  the  property  of  the  deceased.] 
There  is  nothing  in  the  reports  of  that  case  to 
show  that  the  amount  had  anything  to  do  with 
the  making  of  the  order.  The  former  practice  in 
regard  to  sureties  has  certainly  been  modified  of 
late,  and  the  court  should  follow  the  more  recent 
decision  on  the  point. 

Babnes,  J. — 1  do  not  see  why  the  practice 
established  by  Lord  Hanuen  should  be  departed 
from.  The  administrator  must  give  a  bond  with 
sureties  in  the  usual  way,  but  the  number  of  the 
sureties  need  not  be  limited  to  two,  as  the  amount 
is  so  large. 

June  4. — Searle,  upon  a  fresh  notice  of  motion, 
renewed  the  application  to  dispense  with  sureties, 
and  stated  that  eyidence  had  now  been  obtained 
to  the  effect  that  the  only  person  interested  in 
the  estate  was  the  widow  of  the  testator.  The 
children,  who  might  have  had  some  rights  to  a 
part  of  ibe  estate  under  German  law,  had  parted 
■with  their  rights  in  favour  of  their  mother,  in 
consideration  of  certain  sums  which  she  had  paid 
to  them.  There  was  a  certificate  from  a  German 
lawyer  that  the  ■widow  was  now  the  sole  person 
nntitled  to  the  estate  of  the  deceased.  It  was  the 
largeness  of  the  estate  which  made  the  difficidty 
in  obtaining  sureties.  The  applicant  carried  on 
business  in  London. 

The  Pbebident  (Sir  F.  H.  Jeune)  said  he  ■was 
very  reluctant  to  depart  from  the  practice,  for  fear 
of  creating  a  precedent. 

Searle  asked  if  the  court  would  not  dispense 
■with  sureties  altogether ;  that  the  applicant  might 
be  allowed  to  find  sureties  in  Grermany ;,  that  the 
amount  of  the  sureties  might  be  limited  to  the 
■yalue  of  the  estate ;  and  that  the  amount  might 
be  divided  among  several  sureties. 

The.  Pbesident  said  that  he  did  not  like  to 
split  up  foreign  sureties,  though,  if  English 
sureties  were  obtained,  the  amounts  might  be 
split  np.  Under  the  circumstances,  and  seeing 
tnat  there  were  no  debts,  the  sureties  La  this  case 
might  be  limited  to  the  actual  amount  of  the 
estate,  instead  of  bonds  being  required  for  double 
the  amoimt.  Two  foreign  sureties  would  be 
accepted ;  or,  if  English  sureties  were  found,  the 
amount  might  be  subdivided  among  more  than 
two. 

Solicitors :  VdUanee  and  Vailanee. 


Monday,  April  23. 

(Before  the  President  (Sir  P.  H.  Jeune.) 

In  the  Goods  of  MxlkIk.  (a) 

Administration — Motion  by  creditor  passing  over 

next  of  kiiir— Probate  Act  1857  {20  &  21   Vict. 

e.  77),  s.  73 — Grant  ad  colligendum. 
The  fact  that  the  next  of  Jcin  of  a  deceased  intestate 

tDos  a  lady  over  eighty  years  of  age,  who  had 

held  no  communication  vnth  the  deceased,  and 

that  the  estate  was  said  to  be  insolvent  .- 
Held,   insufficient   grounds  for  passing  over   the 

next  of  lein  and  granting  administration  to  a 

creditor  under  sect.  73. 
This  was  a  motion  by  a  creditor,  who  ■was  also  a 
cousin  of  the  deceased  intestate,  for  a  grant  of 
administration  under  sect.  73,  passing  over  the 
next  of  kin,  .by  i-eason  of  the  specif  circum- 
stances of  the  case. 

Affidavits  were  filed  to  the  effect  that  the  next 
of  kin,  an  aunt  of  the  deceased,  was  a  lady  over 
eighty  years  of  age,  who  had  held  no  communica- 
tion with  the  deceased.  Moreover,  it  was  stated 
that  the  estate  was  insolvent. 

C.  Bose-Innes,  on  behalf  of  the  creditor,  asked 
for  a  similar  order  to  that  which  was  made  in  the 
case  of  In  the  Goods  of  Shoosmith  {ante,  p.  809 ; 
(1894)  P.  23).  The  matter  is  pressing,  as  the 
landlord  of  the  deceased  has  offered  to  acqept 
lOZ.  in  compensation  for  cancelling  an  agreement 
which  the  deceased  had  entered  into. 

The  PBE8iDBNT.~-It  seems  to  me  that  it  would 
be  straining  the  73rd  section  to  grant  this  applica- 
tion. You  may,  however,  take  a  grant  oacoUi- 
gendum,  ■with  liberty  to  the  administrator  to  make 
terms  ■with  the  landlord.  That  ■will  protect  the 
estate  until  the  next  of  kin  can  -  have  notice  of 
your  application. 

Solicitor :  S.  Rose-Innes. 


Monday,  April  30. 
(Before  the  Pebsident  (Sir  F.  H.  Jeune). 

In  the  Goods  of  Bbown-Sequaed  (deceased),  (a) 

Probate — Married  woman's  will — Wife  of  natura- 
lised French  subject — Naturalisation  Act  1870 
(33  Vict.  e.  14),  s.  10,  sub-sect.  1— Status  of 
married  tooman — French,  law — Grant  to  exe- 
cutors. 

Although  by  the  Naturalisation  Act  1870  (33  Viet, 
c.  14),  s.  10,  sub-sect.  1,  the  wife  of  a  foreign 
subject  is  deemed  to  be  herself  a  foreigner,  by 
French  law  the  act  of  naturalisation  is  purely 
personal,  and  effects  a  change  of  status  solely  in 
regard  to  the  person  naturalised. 

Ther^ore,  in  a  case  where  the  testatrix  had  married 
a  British  subject,  a  native  of  Mauritius,  and, 
by  a  settlement  m,ade  upon  the  said  marriage 
and  declaring  the  English  domicile,  power  wa« 
given  to  her  to  appoint,  by  will  or  codicil,  the 
income  and  corpus  of  the  settled  fund ;  and, 
wFter  her  husband  had  become  a  tMturalised 
Frenchman,  she,  while  on  a  temporary  visit  to 
this  country,  made  her  will,  in  English  form, 
pursuant  to  the  power  her  thereto  enabling,  and 
died  domiciled  in  France  : 

The  Court,  upon  evidence  that  the  will,  though 
not  made  in  accordance  with  the  law  of  France, 

(a)  Beported  by  H.  Ddhley  Ohizebbuok,  Esq.,  BuTliterMit-L«v. 
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wotdd   be   operative   in  thai  country,  granted 
probate  thereof  to  the  executore  therein  named. 

Motion  by  exeoutors  for  probate  of  the  will  of  a 
married  woman  domiciled  m  France. 

Emma  Elizabeth  Brown-Soquard,  the  testatrix, 
was  bom  in  England,  the  child  of  English 
parents. 

On  the  26th  Feb.  1867  she  was  mamed  at  the 
British  Embassy  in  Paris  to  Thomas  Ooherty, 
who  was  described  as  a  bachelor,  of  the  parish  of 
Bnrslem,  in  the  county  of  Stafford,  a  domiciled 
French  subject  resident  in  Paris.  He  died  in 
Paris  on  the  10th  Dec.  1876  without  issue. 

On  the  7th  March  1877  his  widow,  Elizabeth 
Emma  Doherty,  was  married  at  the  British 
Embassy  in  Paris  to  Dr.  Edward  Charles  Brown- 
Sequard,  who  was  described  as  of  the  parish  of 
Port  Louis  in  the  island  of  Mauritius,  a  British 
subject  then  residing  in  Paris.  Dr.  Brown- 
Sequard  was  a  native  of  Mauritius  and  had  lived 
in  British  territory  for  twenty-one  years,  after- 
wards travelline  with  an  English  passport  in 
France  and  the  United  States  of  America. 

By  a  settlement,  dated  the  6th  March  1877,  and 
made  between  Mrs.  Doherty,  Dr.  Brown-S^oard, 
and  two  trustees  named  Waterhouse,  the  English 
domicile  of  the  proposed  husband  was  declared, 
and  it  was  agreed  that  the  trustees  should,  after 
the  death  of  the  lady,  stand  possessed  of  the  trust 
funds  as  she  should,  during  coverture,  by  will  or 
codicil  app<nnt. 

In  1878  Dr.  Brown-Sequard,  in  order  to  qualify 
-for  an  official  appointment  as  professor  of  experi- 
mental medicine  at  the  College  of  France,  became 
a  naturalised  French  subject,  and  he  and  his  wife 
continued  to  reside  in  Frvuce  down  to  the  time  of 
the  lady's  death,  which  occurred  at  Nice  on  the 
17th  Jan.  1894. 

Dr.  Brown-S^uard  died  at  Paris  on  the  let 
April  1894. 

While  on  a  temporaiy  visit  to  England,  Mrs. 
Brown-Sequard,  on  the  20th  Aug.  1^8,  executed 
her  will  in  English  form,  and  thereby  exercised 
the  power  of  appointment  conferred  upon  her 
by  the  settlement.  By  her  said  will  the  testa- 
trix gave  to  her  husband,  for  his  life,  the  in- 
«ome  arising  from  the  settled  property,  and, 
after  his  death,  she  directed  the  said  income  to 
be  paid  to  her  adopted  daughter,  Charlotte 
Mana,  her  husband's  daughter  by  a  former 
marriage,  to  whom  she  gave  power  to  appoint  the 
income  for  life  to  any  husband  of  her  said  adopted 
daughter.  Subject  to  the  foregoing  life  interests, 
the  testatrix  left  the  settled  property  in  trust  for 
.any  child  or  children  of  her  said  adopted  daughter, 
and  appointed,  as  executors  and  trustees  of  her  will 
:and  guardians  of  her  adopted  daughter,  three 
persons,  of  whom  two  were  trustees  of  the  settle- 
ment. 

The  trust  funds  had  always  been  in  England, 
and  by  her  will  the  testatrix  gave  to  her  trustees 
power  to  continue  investments,  and  to  sell  and 
re-invest,  as  therein  directed.  Power  was  given 
to  the  life  tenants  to  appoint  new  trustees,  and 
the  same  power  was  given  to  the  surviving  trustee 
or  trustees  after  the  death  of  the  tenants  for  life. 

Deane,  for  the  executors,  moved  for  probate  of 
the  wiU. — The  testatrix,  though  an  Englishwoman 
by  birth,  was,  at  the  date  of  the  will  and  at  the 
time  of  her  death,  the  wife  of  a  naturalised  French 
citizen,  and '  consequently,  by  English  law,  she  was 


a  Frenchwoman;  the  wife  of  a  foreigner  being 
deemed  to  be  herself  a  foreigner:  (the  Naturalise 
tion  Act  1870  (33  Vict.  c.  14),  s.  10,  sub-sect  1.) 
Upon  that  the  court  must  look  at  the  French  lav. 
[The  PsESiDENT. — Is  not  the  first  question, 
what  is  the  domicile  P  She  was  domiciled  Ld 
France.]  If  she  had  been  a  Frenchwoman  domi- 
ciled in  England  there  would  be  no  difficulty  in 
the  matter ;  but,  as  she  was  a  French  aniqect 
domiciled  in  France,  the  coutt  must  look  at  the 
French  law : 

Tatnnll  r.  HaiJcey,  2  Moo.  P.  C.342. 

The  affidavit  of  Maxime  de  Gorostarzu.  a  French 
advocate  of  thirteen  years'  standing,  reaidiiw  and 
practising  in  London,  states:  ''The  will  is  not 
made  in  accordance  with  French  law,  it  not  being 
in  proper  form,  is  not  holograph,  nor  made  in 
the  presence  of  a  notary  ;  but  the  French  courts 
would  give  effect  thereto,  so  as  to  pass  thereonder 
any  pi-operty  in  France  belonging  to  the  deceased 
notwithstanding  the  domicile  of  the  deceased, 
inasmuch  as  the  deceased  was,  by  French  law,  an 
Englishwoman.  By  the  law  of  France  the 
act  of  naturalisation  is  a  purely  peraonal  one; 
and,  notwithstanding  that  the  husband  of  the 
deceased  became  a  naturalised  Frenchman,  tJus 
did  not  in  any  wise  alter  the  status  of  the  said 
deceased."  The  executors  are,  therefore,  entitled 
to  probate. 

The  Peebidbnt. — ^The  testatrix,  being  at  the 
time  of  her  death,  according  to  English  law,  a 
domiciled  subject  of  France,  I  must  look  at  the 
French  law  and  see  what  it  says  on  the  point  1 
find,  from  the  affidavit  of  a  French  advocate; 
which  has  been  read,  that,  according  to  the  law 
of  France,  this  will  is  operatiTe.  I  therefore 
admit  it  to  probate. 

Solisitors :  Wilkinson  and  Sons. 


Monday,  April  23. 
(Before  the  Pbebident  (Sir  F.  H.  Jenne.) 
In  the  Goods  of  Elizabeth  Listbb 
(deceased),  (a) 
Will  —  Intermeddling  executor  —  Failure  to  lake 
probate — Citation  —  Disobedience —  Peremptoni 
order. 
An  intermeddling  executor  is  bound  to  prove,  and 
tehere,  after  he  has  been  cited,  he  has  stiU  failfd 
to   prove,    a    peremptory    order   voill   be  siiuk 
agaiTut  him,  upon  motion,  calling  upon  him  to 
take  probate  within  a  certain  time. 
Elizabeth  Listbb,  the  testatrix,  died  leaving  a 
will  by  which  she  appointed  Howard  Homer  to  be 
executor  thereof.    The  persons  interested  under 
the  will  experienced  great  difficulty  in  getting  the 
will  brought  into  the  repstiy,  and  filed  a  notice 
of  motion  to  attach  the  Sfud  Howard  Homer  for 
disobedience  to  a  citation  calling  upon  him  to 
bring  the  will  in.    Before  the  motion  came  <hi  for 
hearmg,    the  will  was,  however,    lodged  in  the 
registry,  and  Mr.  Homer  was  not  attached,  but 
was    ordered    to  pay  the  costs  of    the  motion. 
Thereafter  he  realised  the  greater  part  of  tiw 
estate  but  without  proving.    Thereupon  a  citaijon 
was  issued    against   him    as    an    intermeddling 
executor,  but  he  entered  no  appearanoo  thereto, 
and  still  failed  to  prove  the  will. 

(a)  Beported  by  H.  DOBLIT  Obaubhook,  Emj.,  Builatw«tlB«- 
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In  the  Goods  of  Mabia.  Bond  (deceased). 

[Prob. 

Deane,  on  behalf  of  a  person  interested  under 
-the  will,  now  moved  the  court  to  compel  the  exe- 
cutor to  take  probate.  An  intermeddling  executor 
is  bound  to  prove : 

Mordaunt  v.  Clark,  L.  Bep.  1  Prob.  &,  Div.  592. 
TThe  practice  is  to  make  a  peremptory  order  that 
he  talce  probate  of  the  will  within  a  eertain  time. 

The  Peesidbnt. — I  make  a  pei-emptory  order 
that  the  executor  do  take  probate  of  the  will  of 
the  deceased  within  ten  days. 

Solicitors :  Hiffe,  Henley,  and  Sweet. 


Monday,  April  30. 

(Before  Babnes,  J.) 

In  the  Goods  of  Mabia  Bond  (deceased). 

WiU — Construetion — Clause  appointing  executor — 

Chain  of  representation. 
HT.  B.,  the   testatrix,   by  her   will  appointed    her 
friend  C.  8.  to  he  her  sole  executor,  but,  in  case 
the  said  C.  8.  should  predecease  her,  or  should  die 
before  having  fully  performed  his  functions  as 
executor,  then  she  appointed  her  son,  A.  B.,  to  be 
sole  executor  of  her  will. 
C    8.  survived  the  testatrix,  and  took  probate  of 
her  urill,  hut  died  in  1873,  before  having  com- 
pleted his  functions  as  executor,  leaving  a  wiU, 
which  was  duly  proved  by  his  executors.    A.  B. 
survived  the  testatrix,  but  predeceased  C.  8. 
Beld,  that  the  chain  of  representation  to  M.  B.'s 
estate  was  not  broken,  and  that  her  legal  per- 
sonal representatives  were  the  executors  of  her 
deceased    executor  C.   8.,  who  were  entitled  to 
administration  with  the  wiU  annexed,  in  respect 
of  the  unadministered  portion  of  her  estate. 
Motion  for  administration  with  will  annexed. 

Maria  Bond,  late  of  Margate,  in  the  county  of 
Kent,  deceased,  died  on  the  7th  Sept.  1856,  leaving 
a  will  bearing  date  the  18th  Oct.  1852,  whereby, 
a^ter  making  certain  specific  bequests,  she  gave 
all  the  residue  of  her  property  (except  a  watch 
thereinafter  mentioned)  equally  between  her  two 
fions,  George  Bond  and  Frederick  Charles 
Augustus  Bond,  as  tenants  in  common,  and 
then  proceeded  to  nominate  executors  in  these 
terms: 

I  nominate  and  appoint  my  .  .  .  friend  Charles 
Smith  aole  execntor  of  this  my  will,  and  in  otwe  my 
friend  shall  happen  to  die  before  me,  or  before  be  ahall 
have  fully  performed  hii  fnnotiong  of  exeontor  hereto, 
then  I  appoint  my  son  Frederick  Charles  An^stns 
Bond  sole  exeontor  of  this  my  will. 

The  said  will,  with  two  codicils  thereto,  was 
proved  on  the  3rd  Nov.  1856  in  the  Prerogative 
Court  of  Canterbury. 

Frederick  Charles  Augustus  Bond  died  on  the 
^th  Jan.  1860,  in  the  lifetime  of  the  said  Charles 
Smith. 

Charles  Smith  died  on  the  11th  Sept.  1873,  and 
his  will  and  codicil  were  duly  proved,  in  Nov. 
1873,  by  the  two  executors  therein  named,  both  of 
whom  were  still  living. 

On  the  22nd  May  1884  a  sum  of  3311.  9s.  2d., 
representing  the  share  of  Maria  Bond  in  the  un- 
administered  estate  of  Charles  Gumey,  deceased 
(who  died  in  1849),  was  paid  into  the  Chancery 
Court  to  the  credit  of  the  legal  personal  repre- 
sentative of  the  said  Maria  Bond^  and  this  now 

(a)  Bsported  bj  H.  DuBLIT  Grazebsook,  £>q.,  Barriater-at-Law. 


amounted  to431{.  19«.  New  Consols  and  21. 17*.  8d. 
cash. 

G^rge  Bond,  who  was  entitled  under  the  will 
of  his  mother,  Maria  Bond,  to  one  moiety  of  her 
personal  estate,  died  on  the  7th  May  1861  in 
Australia,  having  by  his  will  appointed  his  wife, 
Sybella  Bond,  sole  executrix  and  beneficiary,  and 
probate  of  the  will  was  granted  to  the  executrix 
on  the  13th  June  1861.  and  on  the  22nd  April  1893, 
letters  of  administration  with  the  will  annexed  in 
respect  of  the  personal  estate  and  effects  of  George 
Bond  were  granted  by  this  court  to  Angusi^ 
Kenneys  de  Bernardy,  the  lawful  attorney  of 
Sybella  M.  Bond,  for  her  use  and  benefit.  A.  E. 
de  Bernardy  was  now  the  legal  personal  represen- 
tative in  this  coimtry  of  GSeorge  Bond,  deceased, 
and  he  recently  apphed  to  the  Chancery  Division 
that  the  sum  of  43l{.  19«.  New  Consols  might  be 
sold,  and  that  half  the  amount  standing  to  the 
credit  of  Maria  Bond's  legal  personal  representa- 
tive might  be  paid  to  himself  as  the  administrator 
of  the  late  Gtoorge  Bond,  and  half  to  the  legal 
personal  repi-esentatives  (when  constituted)  of 
Frederick  Charles  Augustus  Bond,  deceased. 

For  the  purposes  of  the  application  it  was 
necessaiy  that  a  legal  personal  representative  of 
Maria  Bond,  on  whose  estate,  in  respect  of  the 
fund  in  court,  additional  probate  duty  was  claimed, 
should  be  before  the  court.  The  chief  clerk  of  the 
judge  in  the  Chancery  Division  objected  that 
Charles  Smith's  executors  were  not  the  legal 
personal  representatives  of  Maria  Bond,  by  reasoa 
of  the  appointment  in  her  will  of  another  person 
as  executor  in  case  Charles  Smith  died  before 
havine  fully  performed  his  functions  as  executor. 

Under  these  circumstances,  A.  K.  de  Bernardy, 
as  the  administrator  of  George  Bond,  now  applied 
that  administration  with  the  will  of  the  18th  Oct. 
1852  and  two  codicils  thereto,  of  Maria  Bond, 
deceased,  be  granted  to  him  in  respect  of  the 
unadministered  portion  of  the  personal  estate  of 
Maria  Bond. 

O.  W.  Brabant,  in  support  of  the  application, ' 
submitted  that  the  chain  of  representation  was 
broken,  and  that  a  fresh  giunt  was  necessary. 
This  was  the  view  of  the  chief  clerk  in  Chancery. 
He  referred  to  Williams  on  Executors,  9th  edit., 
205. 

Deane,  for  the  executors  of  the  executor  Charles 
Smith,  said  that  they  being  the  executors  of  the 
only  executor  who  had  ever  proved,  it  was  a  ques- 
tion whether  they  were  not  entitled  to  take  the 
fund  out  of  court.  They  did  not,  however,  wish 
to  do  so,  and  they  came  and  submitted  to  the 
court.  If  they  could  renounce  they  would  do  so. 
The  property  came  in  after  the  death  of  Charles 
Smith.  He  feared  that  his  executors  having  got 
the  grant  must  act. 

0.  W.  Brabant,  in  reply,  referred  to  Coote  and 
Tristram's  Probate  Practice,  64.  As  the  executor 
was  appointed  only  for  his  life  his  of&ce  was  not 
transmissible  to  his  own  executors.  The  reason 
for  transmissibility  in  the  chain  of  representation 
was  founded  on  the  special  confidence  of  the 
testatrix  in  her  own  executor. 

Babnes,  J. — I  think  this  is  a  case  of  construc- 

Cur.  adv.  vult. 

April  30. — ^Babnes,  J. — This  case  raises  a 
short  point.  The  applicants  ask  that  administra- 
tion with  the  will  annexed,  dated  the  18th  Oct. ' 
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1F52,  and  two  codicils  thereto  in  respect  of  the 
nnadministered  portion  of  the  estate  of  Maria 
Bond,  deceased,  oe  granted  to  Anguste  Kennys 
de  Bemardj,  the  administrator  of  Greorge  Bond, 
deceased,  one  of  the  residnary  legatees  named  in 
the  will.  The  will  of  the  deceased  appears  to 
have  been  proved  on  the  3rd  Nov.  1856,  and  by 
it  and  the  codicils  she  left  her  property  practi- 
cally to  her  two  sons  and  their  cmldren.  One  of 
these  sons  was  G«orge  Bond,  and  the  other 
Frederick  Charles  Angustns  Bond.  By  the  will 
she  appointed  an  executor  in  these  terms :  "  I 
nominate  and  appoint  my  said  friend  Charles 
Smith  sole  executor  of  this  my  will,  and  in  case 
he  shall  die  before  me,  or  before  he  shall  have  per- 
formed his  functions  of  executor  hereto,  then  I 
appoint  my  son,  Frederick  Charles  Augustus 
Bond,  sole  executor  of  this  my  will."  The  wiU 
having  been  proved  by  Chai-les  Smith,  he  died  on 
the  11th  Sept.  1873,  the  testatrix  herself  having 
died  on  the  7th  Sept.  1856.  Frederick  Charles 
Augustus  Bond  died  on  the  25th  Jan.  1860, 
and  therefore  before  the  executor  Charles 
Smith.  Gteorge  Bond  died  on  the  7th  May 
1861,  and  the  present  applicant  has  taken 
/  out  letters  of  administration  in  this  country. 
Charles  Smith,  the  executor,  made  a  will  with 
a  codicil  thereto,  and  these  were  proved  in  the 
principal  Probate  Begistiy  by  the  two  executors 
therein  named.  Some  small  portion  of  Maria 
Bond's  estate  was  left  nnadministered  by  Charles 
Smith,  and  there  is  at  present  a  simi  of  4002.  odd 
in  the  Chancery  Division  to  the  credit  of  that 
estate,  which  it  is  now  sought  to  have  paid  out  of 
court,  so  that  the  two  sous  or  their  repi-esentatives 
may  take  thinr  respective  shares.  I  gather  from 
the  doonments  before  me,  that  an  appucation  was 
made  tohavepaid  out  whatever  share  George  Bond's 
representetive  would  be  entitled  to,  but  that  the 
application  was  not  acceded  to  by  the  chief  clerk, 
on  the  ground  that  the  application  was  made  by 
Charles  Smith's  executors,  and  that  they  did  not 
i-eally  ^present  the  deceased,  inasmuch  as  Charles 
Smith's  representation  as  executor  was  limited  by 
the  terms  of  the  will,  and  that  it  was,  therefore, 
necessaj-y  that  an  application  should  be  made  to 
this  court  to  obtain  a  grant  of  letters  of  adminis- 
tration with  the  will  annexed  to  the  representative 
of  G«orge  Bond  before  the  money  could  be  paid 
'  out.  Both  parties  concurred  in  making  the  appli- 
cation before  me,  with  the  simple  object  of  finding 
out  who  is  the  proper  person  to  go  to  the  Chancery 
Division  and  obtain  the  money.  The  whole  ques- 
tion depends  on  the  construction  of  the  clause  in 
Mai-ia  Bond's  will  appointing  executors.  Charles 
Smith  wa«  undoubtedly  executor  so  long  as  he 
lived ;  and,  after  carefully  considering  the  case,  I 
have  come  to  the  conclusion  that  Charles  Smith's 
executors  do,  in  fact,  represent  the  estate  of 
Maria  Bond,  and  that  the  present  application  for 
a  grant  is  therefore  unnecessary.  The  execu- 
tors who  proved  Charles  Smith's  will  take  the 
office  under  the  ordinary  principle  of  transmissi- 
bility  in  cases  where  the  original  executor  was 
executor  and  has  not  had  his  office  cut  down. 
1  think,  therefore,  that  this  application  must 
fail. 

Deane.  —  The  court  holds  that  the  people 
entitled  to  apply  for  the  money  in  the  Chancery 
Division  are  the  executors  of  the  dead  executor. 
This  is  a  proper  case  for  the  coste  of  all  partibs 
out  of  the  estate. 


Babnes,  J. — The  executors  will  take  their  costs 
as  of  right.  I  do  not  think  any  order  for  costs  is 
necessary. 

Solicitors:  F.  A.  Brabant;  F.  C.  Smith. 


Monday,  Feb.  19. 

(Before  the  President  (Sir  F.  H.  Jeane). 

In  the  Goods  of  Stelfox  (deceased). 

Administration  bond — Sureties  dispensed  with. 

In  an  estate  where  there  were  no  debts,  and  where 
it  appeared  that  no  money  could  eome  into  ike 
hands  of  the  administratrix  except  her  own  share 
in  the  estate,  owing  to  the  appointment  cf  a 
receiver,  who  had  given  seeurity  : 

The  Court  made  an  order  dispensing  with  sureties 
to  the  administration  bona. 

Motion  to  dispense  with  sureties  to  am  adminis- 
tration bond. 

Ellen  Stelfox  died  on  the  13th  May  18^  a 
widow,  leaving  nine  childi^en  her  surviving.  Two 
of  the  children  were  infants. 

In  1891  letters  of  administration  were  granted 
to  the  eldest  daughter,  the  estate  at  that  time 
consisting  only  of  some  shares  in  an  Indian  Cotton 
Company  and  in  another  company  of  the  value  of 
about  1001.     . 

On  the  17th  Oct.  1892  an  order  was  made  in  the 
County  Palatine  Court,  in  reference  to  another 
estate,  directing  that  one-eightii  of  that  estate 
should  be  carried  to  the  ci^it  of  the  .estate  of 
Ellen  Stelfox,  deceased.  The  amount  so  trans- 
ferred was  about  1200Z.  An  endeavour  was  made 
to  find  the  necessary  sureties,  but,  as  this  could 
not  be  done,  an  administration  action  was  insti- 
tuted on  the  19th  Jan.  1893  in  the  Chancery 
Division,  and  on  the  9th  Feb.  1893  an  order  was 
made  referring  it  to  the  master  to  appoint  a 
receiver,  and  the  administratrix  was  onlered  to 
pay  into  court  all  moneys  in  her  possession.  Later 
m  that  month  a  receiver  was  appointed  and  gave 
security  for  1600i.  The  whole  of  the  new  fund 
had  been  paid  into  the  Palatine  Court. 

An  order  was  subsequently  made  that  tbe 
receiver  should  sell  the  shares,  and  this  was  done, 
402.  being  realised  by  the  sale  of  the  Indian  Cotton 
Company's  shares  and  62.  7«.  6d.  by  the  sale  of 
the  other  shares  in  the  Solway  Junction  Company. 
Neither  of  these  amounte  passed  into  the  hands 
of  the  administratrix. 

There  were  no  debte  whatever,  and  no  money 
could  be  received  by  the  administratrix  except  her 
own  share  of  the  estate. 

JB.  H.  Pritchard  moved  to  dispense  with  sureties 
to  the  administration  bond,  and  referred  to  In  the 
Goods  of  Anstruther  (unreported),  in  which  the 
case  of  Cleverly  v.  Gladdish  (5  L.  T.  Rep.  N.  S. 
689 ;  2  S.  &  T.  335)  was  cited,  and  stireties  were 
dispensed  with. 

Boby,  for  the  infante,  did  not  opx>OBe. 

The  President. — ^All  the  money  being  in 
court,  I  think  this  case  falls  within  the  deci- 
sion Jr»  the  Goods  of  Cleverly  {ubi  sup.].  Upon 
the  applicant  giving  an  underteking  not  to 
oppose  any  application  to  deal  with  the  after- 
accrued  funds,  I  make  an  order  dispensing  with 
sureties. 

(a)  Baported  by  H.  Dinu,ir  Grazebbook,  Eiq.,  BMTiaMrOJ**.  ' 
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DrVOECE  BUSINESS. 

Monday,  April  23. 

(Before  the  Peesidbnt  (Sir  F.  H.  Jenne.) 

NOBTHLEDOE  V.  NOBTHLEDOB.  (a) 

Divorce  suit — Moleetaium  —  Motion  to  rettrain 

reapondent — Injunction. 
The  Court  granted  an  injunction  to  rettrain  the 
reepondent  in  a  divorce  suit  from  rnolesting  the 
■petitioner   by  going  to   and  remaining  in  the 
petitioner's  houee,  contrary  to  the  expressed  wish 
of  the  petitioner. 
This  was  a  motion  bj  the  petitioner,  asking  the 
coTirt  to  restrain  the  respondent  from  molesting 
her  by  going  to  or  remaining  in  her  house. 

The  wife,  who  was  the  owner  of  the  freehold 
and  business  of  a  public-house,  had  petitioned  the 
court  to  dissolve  her  marriage,  on  the  groimd  of 
her  husband's  adultery  and  cruelty.  The  petition 
and  citation  were  served  upon  the  respondent  on 
the  5th  April,  and  on  the  9tn  April  he  returned  to 
his  wife's  house,  and,  in  spite  of  her  remonstrances, 
forced  his  way  into  the  house,  and  into  his  wife's 
bedroom.  She  told  him  to  go,  but  he  refused. 
This  occurred  again  on  the  following  night,  and 
the  respondent  stayed  again  all  the  next  day  and 
night.  He  slept  in  a  small  bed  which  was  in  the 
petitioner's  room,  while  she  and  a  niece  occupied 
the  larger  bed  in  the  same  room.  After  this,  the 
respondent  lemoved  the  small  bed  from  that  room 
.  and  slept  elsewhere,  but  he  refused  to  leave  the 
'  house  in  spite  of  the  petiticaxer's  repeated  requests. 
The  licence  was  in  the  wife's  name,  and  the 
.  respondent  had  acted  as  her  barman  daring  the 
cohabitation. 

From  an  affidavit  filed  by  the  petitioner  on  the 
16th  April,    in    support   of    the   application,   it 
appeared  that  the  respondent  was,  at  the  time, 
.  still  in  the  petitioner's  house. 

Beans,  for  the  petitioner,  now  moved  for  an 
injunction  to  restrain  the  respondent  from  mo- 
lesting his  wife  by  coming  to  oi'  remaining  in  her 
house.  The  respondent  is  guilty  of  contempt  of 
court  in  trying  to  bring  pressure  to  bear  upon  his 
wife  to  force  her  to  condone  the  acts  alleged  in 
her  petition.  This  is  res  nova.  We  have  been 
able  to  find  no  reported  case  on  this  point. 

The  President. — Upon  an  affidavit  of  personal 
service  being  filed,  you  can  take  an  injunction 
restraining  the  husband  from  molesting  his  wife, 
or  from  going  to  or  i<emaining  in  her  house. 
Solicitors :  Field,  Boscoe,  and  Co. 


Monday,  March  5. 
(Before  the  Peesident  (Sir  F.  H.  Jeune.)      i 

POLLAED  V.  POLUU&D.  (a) 

Divorce — Variation  of  settlements  —  Petitioner's 

power    to    appoint   to   her  second    husband    oi* 

children    of  second    marriage  —  Matrimonial 

Causes  Act  1869  (22  &  23  Vict.  c.  61),  a.  5. 

The  wife   obtained  a  final   decree   dissolving  he^ 

(a)  Beported  bjrH.  Duklet  Qbazebeooe  Eaq.,  Buiiater-at-Lawi 


marriage  with  her  first  htisband,  and  petitioned 
the  court  to  vary  the  settlement  made  upon  the 
said  marriage.  Under  the  said  settlement  the 
petitioner  had  power  to  appoint  the  settled  fund, 
or  any  part  thereof,  after  the  death  of  her  first 
hutbana,  in  favour  of  any  future  husband  and 
the  children  of  any  future  marriage  which  she 
mdght  eontraet. 
The  Court  refused  to  vary  the  settlement  in  euch  a 
way  at  to  enable  her  to  appoint  to  her  second 
husband  and  the  children  of  her  second  marriage 
during  the  lifetime  of  the  divorced  husband. 

Motion  upon  registrar's  report  upon  petition  for 
variation  of  settlements. 

The  wife  obtained  a  final  decree  dissolving  her 
marriage  on  the  grounds  of  cruelty  and  adultery, 
and  afterwards  married  a  second  husband.  There 
were  five  infant  children  issne  of  the  marriage  of 
the  petitioner  with  the  respondent.  All  the 
children  were  in  the  petitioner's  custody. 

Upon  her  fiirst  marriage  the  petitioner  brought  a 
fund  into  settlement,  and  the  respondent  settled 
a  policy  for  the  sum  of  10002.  upon  his  life.  The 
present  income  arising  from  the  settled  propertv 
amounted  to  9332.  a  year.  The  petitioner  took 
the  first  life  interest  in  the  income  without  power 
of  anticipation ;  the  respondent  took  the  second 
life  interest,  with  remainder  subject  to  the  exer- 
cise of  certaib  powers  of  appointment,  to  the 
children  of  the  marriage  in  equal  shares — sons  on 
attaining  twenty-one  years,  and  daughters  on 
attaining  that  age  or  marrying. 

There  was  also  a  clause  in  the  settlement  which 
provided  that,  should  the  respondent  marry  again, 
he  should  be  entitled  to  only  half  the  income, 
and,  should  he  become  bankrupt,  his  interest  was 
entirely  to  cease.  Further,  if  the  petitioner  should 
survive  the  respondent  and  marry  again,  she  was 
to  have  power  to  appoint  half  thft  fund  to  the  child 
or  children  of  the  second  marriage,  and  half  the 
income  to  the'  second  husband.  There  was  also  a 
power  to  the  trustee  to  raise  for  the  respondent's 
benefit  a  sum  of  4000Z.  out  of  the  property  brought 
into  settiement  by  the  petitioner,  such  sum  to  be 
secured  by  a  life  policy.  The  said  sum  of  4O001. 
had  been  raised,  but  both  the  policy  securing  that 
amount  and  the  policy  for  1000^  brought  into 
settlement  by  the  respondent  had  lapsed,  owing 
to  nonpayment  'of  premium.  The  respondent 
had  become  bankrupt,  and  had  not  obtamed  his 
^scharge. 

Upon  the  petition  to  vary  the  settlement,  the 
registrar  reported  in  favour  of  the  extinguishment 
of  the  respondent's  interest  and  powers,  and  also 
i-ecommended  that  the  petitioner's  costs  of  and 
incidental  to  the  divorce  proceedings  should  be 
paid  out  of  the  settled  fund ;  but  he  did  not  report 
m  favour  of  varying  the  settlement  in  such  a  way 
as  to  enable  the  petitioner  to  exercise  her  powers 
of  appointment  thereunder,  in  favour  of  her 
second  husband  and  the  children  (if  any)  of  her 
second  marriage,  as  though  the  respondent  were 
dead. 

/.  T.  Prior,  for  the  petitioner  and  the  trustees 
of  the  settlement,  moved  to  confirm  the  mport, 
so  far  as  extinguishing  the  respondent's  interest 
and  powers  was  concerned,  but  asked  that  the 
report  might  be  varied  by  ordering  that  the  peti- 
'  tioner«hoald  have  power  to  appoint  in  favour  of 
her  second  husband  and  second  family  (if  any)  as 
though  the  respondent  were  dead,  and  had  died 
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in  the  lifetime  of  the  petitioner.  The  court,  in 
aocelei-ating  the  petitioner's  power,  might  impose 
restrictionB,  if  it  thought  fit  to  do  so.  For  in- 
stance, there  might  oe  a  limitation  that  any 
appointment  she  might  make  in  favour  of  any 
CDUd  of  her  second  marriage  should  not  take 
effect  unless  if ,  to  a  son,  on  hia  attaining  twenty- 
one  years  of  age,  or,  if  to  a  daughter,  on  her 
attaining  that  age  or  marrying.  Further,  there 
might  be  a  limitation  that  no  child  of  the  peti- 
tioner's second  marriage  should  take  more  than 
he  or  she  would  be  entitled  to  if  the  whole  fund 
were  divided  equally  between  all  the  petitioner's 
children,  present  or  future,  who,  being  sons,  should 
attain  twenty-one  years,  or  being  daughters,  should 
attain  that  age  or  marry. 

E.  Macnaghten  for  the  guardian  ad  litem  at  the 
five  infant  children  of  the  petitioner  and  respon- 
dent.— The  court  has  no  power  to  vaiy  the  settle- 
ment to  the  prejudice  of  these  children.  As 
matters  now  stand,  they  will  be  entitled  to  the 
whole  of  the  settled  fund  after  their  mother's 
death.    He  referred  to 

Criup  v.  Crisp,  27  L.  T.  Eep.  N.  S.  428  j  L.  Rep. 
2  P.  *  D.  426  ; 

Noel  v.  Noel,  10  P.  Div.  179 ; 

Foreyth  v.  ¥orsyth,  65  L.  T.  Eep.  N.  S.  556 ;  (1891) 
P.  363.  « 


The  Fbusideitt. — Is  there  any  case  in  which 
the  court  has  varied  a  marriage  settlement  in  the 
maimer  desired  by  the  present  petitioner  ? 

Inderwick,  Q.C.  {amicut  eurise). — I  had  recently 
to  consider  the  point,  and  I  could  find  no  authority 
whatever  which  would  enable  the  court  to  insert  a 
power  of  appointment  in  a  marriage  settlement. 

The  Pkbsident. — This  is  really  a  very  simple 
point,  though  it  seems  to  roe  to  be  a  new  one. 
The  question  is  whether,  in  a  case  where  a  settle- 
ment has  given  a  wife  power  to  make  appointments 
in  favoxir  of  a  second  husband  and  second  set  of 
children,  only  after  the  death  of  the  first  husband, 
and  where  a  divorce  has  supervened,  the  power 
given  to  the  wife  ought  to  be  altered,  so  as  to 
enable  her  to  make  an  appointment  of  the  settled 
property  in  favour  of  a  second  husband  and  second 
set  of  children  while  her  first  husband  is  still 
alive.  There  might,  possibly,  be  good  reason  why 
this  should  be  allowed  to  l>e  done ;  but  I  confess 
that,  Jooking  at  the  fact  that  there  is  no  reported 
authority  in  favour  of  allowing  anything  of  the 
sort,  notwithstanding  the  fact  that  settlements  of 
this  kind  are  tolerably  common,  and  must  have 
been  frequently  before  this  court,  I  feel  very  great 
difficulty  in  setting  to  work  now,  for  the  first  time, 
to  mould  what  would  practically  be  a  new 
settlement.  I  do  not  say  that  to  do  this  would 
not  be  within  my  powers ;  but  I  feel  that,  if  I  were 
to  exercise  those  powers  in  such  a  way,  great  diffi- 
culties might  arise.  It  has  been  suggested  by 
counsel  for  the  petitioner  that  limitations  might 
be  imposed.  That  suggests  that  many  things 
might  be  found  necessary  to  be  done  before 
arriving  at  an  equitable  settlement,  and  I  do  not 
think  lought  to  embark  in  speculations  of  that 
kind.  The  wisest  course  to  pursue  is  to  fall  back 
on  the  first  settiement  and  to  say  that,  inasmuch 
as  that  settiement  only  gives  power  to  the  wife  to 
appoint  to  her  second  husband  and  second  family 
alter  the  death  of  her  first  husband,  she  cannot 
have  that  power  extended,  although  the  first 
majriage  has  been  dissolved.    Under  tiiese  circum- 


stances I  confirm  the  registrar's  report.  The  cosU 
of  the  application  I  order  to  be  paid  out  of  t&e 
settled  fond. 

Solicitors :    Norton,    Rate,    Norton,   and   Co. ; 
Hargrove  and  Co, 


Monday,  Feb.  26. 
(Before  the  Pbksident  (Sir  F.  H.  Jenne). 
Ex  parte  HoBSOS .  (a) 
Divorce  practice  —  Petitioner  engaged  abroad  — 
Leave  to  solicitor  to  tign  petition  on  his  behtdf— 
Order  for  proof  of  marriage  and  eohdbitaium  to 
be  given  by  affidavit. 
Where  it  appeared  that  a  propoced  petiiioMr  vm 
engaged  as  an  engine-driver  at  the  Diamoad 
Fields  at  Kiniberley,  in  South  Africa,  and  that 
the  acts  of  adtdtery  to  be  alleged  againii  \it 
wife  in  the  petition  had  been  committed  after  kt 
Utfl  England ;  and  it  further  appeared  that  he 
could  not  come  to  England  without  riil'my  &e 
loss  of  his  sittiation : 
The  Court  gave  leave  to  the  solicitor  to  sign  tiie 
petition  and  swear  the  affidavit  verging  tin 
same  on  behalf  of  the  petitioner;  and  also  gate 
leave  to  prove  the  marriage  and  eohabftaiio»  hy 
affidavit. 
The  proposed  petitioner,  Wm.  Stephen  Holeoii, 
was  m  South  Africa,    employed  as  an  engine- 
driver  in  the  service  of  the  De  Beers  Consoli- 
dated Diamond  Mines  Limited,    at  Eimberky, 
Griqualand  West. 

From  the  affidavit  of  Henry  Coggaa  Tomhe,  it 
appeared  that  his  firm  were  instructed  by  the 
said  Wm.  Stephen  Hobson  to  institute  and  prose- 
cute proceedings  in  order  to  obtain  the  dissoh- 
tion  of  his  marriage  with  Harriet  Hobson,  his 
wife,  on  the  ground  of  her  adultery.  At  tie 
times  when  tiie  acts  of  adultery  intended  to 
be  alleged  in  the  petition  were  committed,  tie 
husband  was  already  in  South  Africa,  and  'ww 
unable  to  give  any  evidence  in  proof  of  any  of 
the  acts ;  and  aU  tne  information  upon  which  tie 
proposed  petition  was  founded  had  been  obtaineil 
by  his  solicitor,  acting  upon  his  instructions.  The 
deponent  further  stated  that  Wm.  Stephen  Hobson 
was  unable  to  return  to  England,  except  at  gre»t 
expense  and  at  the  risk  of  losing  his  situation. 

Newson  moved  to  allow  the  solicitor  to  sign  the 
petition  and  the  affidavit  verifying  the  same  cm 
behalf  of  the  proposed  petitioner.  He  referred  to 
Ex  parte  Bruce,  6  P.  Div.  16. 
The  Pbesidbnt. — ^The  petition  may  be  pre- 
sented if  it  is  verified  as  far  as  practicable  by  tie 
solicitor  for  the  proposed  petitioner;  but  tieusa*! 
affidavit  must  lie  sworn  by  the  petitioner  as  sooo 
as  it  is  possible  for  him  to  do  so. 

On  a  subsequent  day,  upon  summons  in 
chambers,  the  President  made  an  order  aUowing 
the  marriage  and  cohabitation  to  be  proved  bj  » 
affidavit  to  oe  sworn  by  the  petitioner. 

Solicitor:  /.  Spencer  Chapman,  agent  for 
Kinneir  and  Tomhs,  Swindon. 

(a)  Beported  b;  H.  DuELsT  Qrazebbooe,  Eaq.,  BuTl*ler«t-I" 
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Friday,  March  2. 

(Before  the  Lord  Chancellor  (Herschell), 
Lords  Watson,  Ashbourne,  and  Morris.) 

BiCHARDSON,   SpENCE,     AND    Co.,  AND    OTHERS 

V.  ROWNTREB.  (a) 

ON  APPEAI.  PROM  THE  COURT  OP  APPEAL  IN 

ENGLAND. 

Pattenger  —  Shipowner  —  Conditions    on    ticket 
limiting  Itahility — Notice — Evidence 

The  respondent  became  a  passenger  by  a  steamship 
oumed  by  the  appellants,  and  received  a  ticket 
upon  which  were  •prinied  in  small  type  certain 
mnditums  limiting  the  liability  of  the  shipowners 
for  loss  or  injury  to  the  passengers  or  their 
luggage.  This  ticket  was  hixnded  to  the  respon- 
dent folded  up,  so  that  the  conditions  were  not 
visible,  and  her  attention  was  not  called  to 
them. 

Held  {affirming  the  judgment  of  the  court  below), 
that  there  was  evidence  upon  which  the  jury 
might  find  that  the  appeUantt  had  not  done 
what  was  reasonably  necessary  to  give  the  appel- 
lant notice  of  the  conditions,  and  that  she  was 
not  bov,nd  by  them. 

Parker  v.  South-Eastem  Railway  Company  (36 
L.  T.  Bep.  N.  8.  540;  2  C.  P.  Div.  416) 
approved. 

This  was  an  appeal  from  a  judgment  of  ihe  Coui't 
of  Appeal  (Lord  Esher,  M.R.,  Lindlej  and  Lopes, 
L.JJ.)  delivered  in  Feb.  1893,  affii-ming  a  judg- 
ment of  Bruce,  J.  at  the  triid  at  the  Liverpool 
Assizes  in  Dec.  1892. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  negSgenoe 
of  the  defendants'  servanto. 

In  Oct.  1889  the  plaintiff,  a  lady's  maid,  took  a 
steeraee  ticket  at  Philadelphia  for  Liverpool,  by 
the  defendants'  steamship  Lord  Oough,  and  went 
on  board  the  next  day.  During  the  voyage  the 
plaintiff  fell  overboard,  owing,  as  she  alleged,  to 
the  defendants'  servants  not  providing  proper 
guard-rails  to  a  gangway  and  not  properly  light- 
ing it.  Upon  the  upper  part  of  the  ticket,  in 
large  type,  were  these  words  : 

Beoeired  in  paymAnt  in  foil  for  steera^  passage  for 
one  adnlt. 

Lower  down,  after  some  small  print,  were 
certain  terms,  printed  in  small  type,  one  of  which 
was  as  follows : 

It  is  matnally  agi«ed  for  the  oonsideration  aforesaid 
that  thia  ticket  is  isBued  and  accepted  ondeT  the  follow- 
ing oonditionsi  (d)  The  oompajiy  is  not  under  any 
oircninstanceB  liable  to  an  amount  exceeding  100  dollars 
for  loss  of  or  injury  to  the  passenger  or  his  luggage. 

Across  the  conditions  the  name  of  the  ship  and 
other  matters  were  printed  in  red  ink,  which  par- 
tially obscured  the  printed  conditions.  The 
Slaintiff  having  brouj^t  her  action,  the  defen- 
ants  pleaded  that  they  were  relieved  from 
liability  by  the  conditions. 

The  action  was  tried  before  Brace,  J.  and  a 
n)ecial  jury,  at  Liverpool,  when  the  jury  found — 
(1)  That  there  was  negligence  on  the  part  of  the 
defendants'  servants,  and  no  contributory  negli- 
gence on  the  part  of  the  plaintiff ;  (2)  that  the 

(a)  Reported  by  C.  E.  MALDE.N,  Esq.,  Burlster-M-Law. 
yoLLXX,,N.8^1813. 


plaintiff  knew  that  there  was  writing  or  printing 
on  her  ticket ;  (3)  that  she  did  not  know  that  the 
writing  or  printing  on  the  ticket  contained  con- 
ditions relating  to  the  terms  of  the  contract  for 
her  carriage;  (4)  that  the  defendants  had  not 
done  what  was  reasonably  sufficient  to  give  the 
plaintiff  notice  of  the  conditions.  The  jwrj  as- 
sessed the  damages  at  1002.,  and  the  learned 
judge  upon  these  findings  entered  judgment  for 
the  plaintiff. 

The  defendants  applied  to  the  Court  of  Appeal, 
for  judgment,  upon  the  ground  that  they  were 
protected  by  the  conditions. 

The  Court  of  Appeal  upheld  the  judgment  in 
favour  of  the  plaintiff. 

Pichford,  Q.C.  (Bigham,  Q.C.  with  him),  for  the 
appeUants,  contended  that,  the  negligence  being 
admitted,  the  only  question  was  as  to  the  effect 
of  the  conditions  on  the  ticket.  We  say  that  as 
a  matter  of  law  they  were  incorporated  with  the 
contract.  The  judge  left  the  question  to  the  jury 
in  the  terms  of 

Parlcer  v.   South-Eastem   Raihoay   Company,  36 
L.  T.  Eep.  N.  S.  540 ;  2  C.  P.  Div.  416. 

The  ticket  is  not  only  a  voucher ;  the  contract  is 
to  carry  on  the  terms  of  the  ticket,  and  there  was 
nothing  of  the  nature  of  a  trap.  Henderson  v. 
Stevenson  (32  L.  T.  Rep.  N.  S.  709 ;  L.  Eep.  2- 
H.  of  L.  Sc.  470)  is  distinguishable  upon  the  facts. 
In  two  very  similar  cases,  namely,  Burke  v.  Souths 
Eastern  Railway  Companv  (41  L.  T.  Bep.  N.  S. 
554;  6  C.  P.  Div.  1)  and  Watkins  v.  Rymill  (48 
L.  T.  Bep.  N.  S.  426;  10  Q.  B.  Div.  178),  since 
the  decision  in  Parker  v.  South-Eastem  Railway 
Company  verdicts  for  the  plaintiffs  have  been  set 
aside. 

J.  Walton.  Q.C.  and  CoUingwood  Hope,  who 
appeared  for  the  respondent,  were  not  called  upon 
to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the  ap- 
pellants their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Lord  Herschell). — 
My  Lords:  The  only  question  that  ^irose  on  the 
trial  of  this  action  was,  whether  the  plaintiff  was 
bound  by  certain  conditions  limiting  the  liability 
of  the  defendants  who  had  engaged  to  carry  her 
on  the  steamer  from  Philadelphia  to  Liverpool. 
The  plaintiff  paid  her  passage  money  and  received 
her  ticket  from  the  defendants.  On  that  ticket 
undoubtedly  there  were  a  great  number  of  condi- 
tions detailed.  The  ticket  began  by  stating  that 
each  passenger  would  be  required  to  pro^ade  bed- 
ding and  eating  utensils,  and  then  it  continued  : 
"  It  is  mutually  agreed  for  the  consideration  afore- 
said that  this  ticket  is  issued  and  accepted  upon 
the  following  conditions."  There  are  a  number 
of  conditions,  beginning  at  the  letter  (a)  and  going 
down  to  the  letter  (t) ;  the  condition  in  question 
was  one  under  letter  {d) :  "  The  company  is  not 
under  any  circumstances  liable  to  an  amount 
exceeding  100  dollars  for  loss  of  or  injury  to  the 
passenger  or  his  luggage."  These  questions  were 
left  to  the  jury :  (1)  "  Did  the  plaintiff  know  that 
there  was  writing  or  printing  on  the  ticket  ?" 
That  question  they  answered  in  the  affirmative. 
(2)  "  Did  she  know  that  the  writing  or  printing 
on  the  ticket  contained  conditions  relating  to  the 
terms  of  the  contract  of  carriage?"  Tmit  they 
answered  in  the  negative.    (3)  "Did  the  def en- 
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dants  do  vhat  wm  rea.80Bably  Buffioient  tojnre 
the  plaintiff  notice  of  th«  oonditionaP "  That 
they  answered  in  the  negatire  also.  Now,  these 
are  questions  which  the  majority  of  the  Conrt  of 
Appeal  in  the  case  of  Parker  v.  The  South-EastetTi 
Bailviay  Company  (36  L.  T.  Bep.  N.  S.  540 ;  2 
C.  P.  Div.  416)  pointed  oat  by  their  judgment 
ought  to  be  left  to  the  jury.  That  was  a  case  in 
its  broad  features  very  similar  to  this,  inasmuch 
■■as  the  plaintiff  there  had  deposited  some  luggage 
at  the  luggage  office  of  one  of  the  railway  com- 
panies, and  received  in  return  for  the  deposit  of 
the  luggage  a  ticket  on  which  there  was  printed 
'"  See  back,"  and  on  the  back  were  certain  condi- 
tions by  which  it  was  sought  to  limit  the  liability 
-of  the  company.  The  majority  of  the  Court  of 
Appeal  held  that  they  could  not  say,  as  matter  of 
law,  that  by  reason  of  taking  that  ticket  in 
-exchange  for  the  goods,  the  plaintiff  was  bound 
by  the  conditions ;  that  those  were  questions  to 
be  determined  by  the  jury,  and  that  upon  their 
'  determination  would  depend  the  liability  of  the 
'  defendants.  The  only  question  which  now  comes 
before  this  House  is,  whether  there  was  any  evi- 
"dence  to  go  to  the  jury  upon  which  they  could 
properly  find  the  answer  which  they  gave  to  the 
last  two  questions.  Now,  what  are  the  facts,  and 
the  only  facts,  bearing  upon  this  question  which 
were  proved  before  the  jury  ?  That  the  plaintiff 
paid  the  money  for  her  passage  for  the  voyage  in 
question,  and  that  she  received  this  ticket  handed 
to  her  folded  up  by  the  ticket  clerk,  so  that  no 
writing  was  visible  unless  she  opened  and  read  it. 
There  are  no  facts  beyond  those.  Nothing  was 
.said  to  draw  her  attention  to  the  fact  that  this 
ticket  contained  any  conditions ;  and  the  argu- 
ment of  the  appellants  is  and  must  be  this,  that 
where  there  are  no  facts  beyond  those  which  I 
have  stated,  the  defendants  are  entitled,  as  matter 
«f  law,  to  say  that  the  plaintiff  is  bound  by  those 
-oonditions.  That  seems  to  me  to  be  absolutely  in 
the  teeth  of  the  judgment  of  the  Court  of  Appeal 
in  the  case  of  Parker  v.  South-Eastem  Railway, 
-with  which  I  entirely  agree,  and  it  does  not  seem 
«ither  to  be  consistent,  when  the  case  is  cai-e- 
fully  considered,  with  the  case  of  Henderson  v. 
Stevenson  (32  L.  T.  Rep.  N.  S.  709 ;  L.  Rep.  2 
H.  of  L.  Sc.  470)  in  your  Lordships'  house.  I 
therefore  move  your  Lordships  that  this  appeal 
be  dismissed  with  costs. 

Lord  Watson. — My  Lords :  I  concur.  It 
appears  to  me  that  there  was  ample  material  for 
a  finding  by  the  jury  on  all  these  three  issues,  and 
I  am  at  present  inclined  to  think  that  they  found 
lightly  upon  them  all. 

Lord  Ashbourne. — My  Lords :  I  also  quite 
concur.  The  ticket  in  question  iu  this  case  was 
for  a  steerage  passenger,  a  class  of  people  of  the 
humblest  description,  many  of  whom  have  little 
education,  and  some  of  them  none.  I  think, 
having  regard  to  the  facts  here,  the  smallness  of 
the  type  in  which  the  alleged  conditions  were 
printed,  the  absence  of  any  calling  of  attention 
to  the  alleged  conditions,  and  the  stamping  in  red 
ink  across  them,  there  was  quite  sufficient  evi- 
dence to  justify  the  learned  judge  in  letting  this 
case  go  to  the  j  ury. 

Lord  MoBKis. — My  Lords  :  I  concur. 

Judgment  of  the  Court  of  Appeal  affirmed,  and 
appeal  dismitaed  toith  eo$ta. 


Solicitors  for  the  appellants,  Rowcliffet,  Baale, 
and  Co.,  for  HM,  Dickinson,  and  Co.,  LirerpooL 

Solicitors  for  the  respondent.  Field,  Boteoe,  and 
Co.,  for  Bellringer  and  Cunliffe,  LiverpooL 


Dee.  1  and  5, 1893,  and  March  20,  lS9i. 

(Befoi-e  the  Lobd  Ghancellob  (Herschelli, 
Lords  Halsbttbt,  Ashbourne,  and  Morris.) 

Guardians  of  West  Hah  Union  v.  Church- 
wardens OF  St.  Matthew,  Bethsu. 
Green,  (a) 

ON   APPEAI.    FBOM    THE    COUBT    OF    APPEAt   IS 

ENOLAND. 
Poor     law — Settlement — Test    of    removabiliiy— 
Residence  apart  from  pcwent  vohUe  under  sixteen 
—Statutes  9  <fe  10  Vict.  c.  66.  «.  1—11  Jt  12  VieL 
c.  Ill,  s.  1—39  &■  40  Viet.  e.  61,  «.  34. 
The  test  of  the  removability  of  a  person  who  hat 
not  gained  a  settlement  of  his  or  her  own  tn  auy 
parish  is  vihether  the  parent  or  husband  oftuA 
person  would  or  would  not  be  removable  from  tht 
parish. 
A  pauper  had  resided  in  domestic  service  from  tkt 
age  of  fourteen  to  the  age  of  eighteen,  in  a  pariA 
in  the  appellant  union.    Her  father  was  dead, 
and   her  mother    resided  outside  the  appeUciU 
union. 
Held   (reversing  the  judgment  of  the  court  bdoKU 
that  she  had  not  acquired  a  settlement  iu  the 
appellant  union,  not   having    resided  for  thrtt 
years  under  su^h  eirciimatances  as  to  make  her 
irremovable  therefrom. 
Reg.  V.  Leeds  Union  (40  L.  T.  Rep.  N.  S.  521,- 

4  Q.  B.  Div.  323)  disapproved. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.R.,  Bowen  and  Kay. 
L.JJ.)  reported  in  67  L.  T.  Rep.  N.  S.  465;  (189ii 
2  Q.  B.  676).  who  had  affirmed  a  judgment  <ii 
the  Divisional  Conrt  (Pollock  B.  and  Williams. 
J.)  reported  in  (1892)  2  Q.  B.  65,  afifinning  a 
judgment  of  the  Court  of  Quai-ter  Sessions  upon 
a  special  case  stated  on  appeal  from  the  decision 
of  a  metropolitan  police  magistrate,  -who  bad 
adjudged  that  the  parish  of  Low  Leyton  in  the 
appellant  union  was  the  place  of  the  last  legal 
settlement  of  Caroline  Batchellier,  a  pauper  who 
had  beoome  chargeable  to  the  respondent  parish. 
The  facts  appear  in  the  report  in  the  court 
below,  and  in  the  judgment  oi  the  Lord  Chan- 
cellor. 

Jclf,  Q.C.  dsd  R.  Cunninghan  Glen,  for  the 
appellants,  argt'^ed  that  residence  in  the  appellant 
union  while  und^r  sixteen  did  not  render  tlie 
pauper  irremovabte-  The  Act  of  1876  (39  &  *•' 
Vict.  c.  61),  8.  35),lfixes  sixteen  as  the  period  of 
emancipation.  In  I^hworth  v.  Weatbury  (61  L.  T. 
Rep.  N.  S,  733  ;  14  AfP-  Cas.  465)  the  residence  of 
the  pauper  both  befor\and  after  sixteen  was  cob- 
tinnously  with  her  paJpts.  Here  the  residence 
in  the  appellant  union  \!lf  apart  from  the  parent. 
The  authorities  are  unifoV  from  the  Act  of  1S« 
(9  &  10  Vict.  c.  66)  to  thV -^ct  of  1876  that  a 
settlement  is  not  acquired  iX'*^''**  i-emdenoe  by  an 
imemancipated  child.    See 

Reg.  V.  St.  Ebb's,  12  Q.  B.  ..„, 

Reg.  V.  Pott-Shrigley,  12  Q.  I»if  "**' 

Reg.T.  Llanelly,  17  Q.  B.  40  ;  V 

(«)  Beported  by  C.  E.  Malden7  E^^.^""*'**'"**^'' 
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Reg.  y.  Ifanehetter,  reported  in  ft  note  to  the  ftbore 

caae; 
Reg.  y.  Mwih  BooU,  17  Q.  B.  548. 

In  Beg.  t.  Elvet  (2  E.  &  IE.  266),  which  appears  not 
to  be  in  accordance  with  the  other  authorities,  the 
panper  had  no  parent  living.     See  also 

Reg.  T.  St.  Olave't,  29  L.  T.  Bep.  N.  S.  429 ;  L.  Bep. 
9Q.  B.38. 

The  decision  in  Beg.  ▼.  Leeds  (40  L.  T.  Rep.  N.  S. 
521 ;  4  Q.  B.  DiT.  323),  which  the  court  below  held 
governed  tliis  case,  is  wrong,  and  cannot  be 
supported. 

T.  Beven  and  Crossfield,  for  the  respondents, 
supported  the  judgment  of  the  Court  of  Appeal. 

Jelf,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  20. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellor  (Herschell).  —  Mjr 
Lords:  The  question  raised  by  this  appeal  is, 
whether  Caroline  Batchellier  acquired  a  legal 
settlement  in  the  West  Ham  Union,  and  was 
therefore  properly  ordered  to  be  removed  thither 
from  the  parish  of  St.  Matthew,  Bethnal  Green. 
The  pauper,  a  few  days  before  she  attained  the 
^e  of  fourteen,  went  into  domestic  service  in  the 
parish  of  Low  Lejrton,  in  the  West  Ham  Union. 
She  remained  there  nearly  four  years,  and  left 
before  she  became  eighteen  years  of  age.  After 
that  time  she  resided  for  the  moat  part  with  her 
widowed  mother,  but  was  occasionally  in  service 
at  places  outside  the  West  Ham  Union.  The 
wi^wed  mother  of  the  pauper  never  resided  in  or 
acquired  a  status  of  irremovability  from  the 
appellant  union.  The  father  died  when  the  pauper 
was  two  years  old.  It  is  argued  for  the  respon- 
dents, and  this  contention  has  been  sustained  both 
by  the  Divisional  Court  and  the  Court  of  Appeal, 
that  the  pauper  acquired  a  settlement  in  the 
appellant  tinion  by  virtue  of  her  residence  in  Low 
Leyton  for  a  period  exceeding  three  years.  That 
contention  is  founded  on  the  84th  section  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  (39  &  40  Vict.  c.  61),  which  is  as  follows: 
"  "Where  any  person  shall  have  resided  for  the 
term  of  three  years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  iiTemovable,  he 
shall  be  deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish  by  a  like 
residence  or  otherwise ;  provided  that  an  order  of 
removal  in  respect  of  a  settlement  acquired  under 
this  section  shall  not  be  made  upon  the  evidence 
of  the  person  to  be  removed,  without  such  cor- 
roboration as  the  justices  or  court  think  suf&cient." 
It  is  to  be  observed  that  a  settlement  is  not 
acquired  under  this  section  by  the  mere  fact  of 
residence ;  it  must  be  residence  in  such  manner 
and  imder  such  circumstances  in  each  of  the  three 
years  as  would,  in  accordance  with  the  statutes  in 
that  behalf,  render  the  person  irremovable.  It  is 
necessary,  therefore,  to  ascertain  what  are  the 
statutory  conditions  of  irremovability,  and  then 
to  inquire  whether  they  were  satisfied  in  each  year 
of  the  pauper's  residence.  Before  referring  to 
these  statutes  it  is  as  well  to  note  that  by  sect.  35 
of  the  Divided  Parishes  Act  it  is  provided  that  a 
child  under  the  age  of  sixteen  shall  take  the 


settlement  of  its  father,  or  of  its  widowed  moth^ 
and  shall  retain  the  settlement  so  taken  untirn 
shall  acquire  another.  The  earliest  of  the  statutes 
creating  the  status  of  iiremovability   as   distin- 

Siished  from  a  settlement  was  9  &  10  Vict.  c.  66. 
y  the  first  section  of  this  Act  it  is  enacted  that, 
"  no  person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removal  of  any  person, 
from  any  parish  in  which  such  person  shall  have 
resided  for  five  years  next  before  the  application 
for  the  warrant.  At  the  end  of  the  section  there 
is  a  proviso  in  these  terms :  "  Provided  always 
that,  whenever  any  person  shall  have  a  wife  or 
children  having  no  other  settlement  than  his  or- 
her  own,  such  wife  and  children  shall  be  re- 
movable whenever  he  or  she  is  removable,  and 
shall  not  be  removable  when  he  or  she  is  not  re- 
movable." By  24  &  25  Vict.  c.  65,  the  term  or 
residence  necessary  for  irremovability  was  reduced 
to  three  years,  and  by  28  &  29  Vict.  c.  79,  s.  8, 
to  one  year.  But  for  the  proviso  at  the  end  of 
the  first  section  of  9  &  10  Vict.  c.  66,  the  case 
would  be  free  from  any  difiSculty,  the  conditions 
of  irremovability  would  cleaily  have  been  com- 
plied with,  and  the  pauper's  settlement  in  West 
Ham  would  have  been  made  out.  The  question 
turns  upon  the  construction  and  effect  of  that 

Eroviso,  or  rather  of  the  proviso  substituted  for  |it 
y  11  &  12  Vict.  c.  Ill,  which  is  in  these  terms  : 
"  Provided  always  that,  whenever  any  person 
shall  have  a  wife  or  children  having  no  other 
settlement  than  bis  or  her  own,  such  wife  and 
children  shall  be  removable  from  any  pai-ish  or 
place  from  which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  said  recited. 
Act,  and  shall  not  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  not  be 
removable  by  reason  of  any  provision  in  the  said 
recited  Act.  The  whole  difference  between  this 
proviso  and  that  for  which  it  is  substituted  is  that 
the  repealed  proviso  made  the  wife  and  children 
removable  from  any  parish  from  which  the  husband 
or  parent  is  removable,  and  not  removable  from 
a  parish  from  which  the  husband  or  parent  is  not 
removable.  The  substituted  proviso  makes  the 
test  whether  the  husband  or  parent  would  or 
would  not  be  removable  from  the  parish.  What- 
ever the  reason  for  the  change,  the  latter  statute 
makes  it  quite  clear  that  the  test  is  not  the 
removal  but  the  removability  of  the  husband  or 
parent.  It  is  contended  for  the  appellants  that, 
by  virtue  of  this  proviso,  the  pauper  did  not 
reside  for  three  years  at  Low  Leyton  in  such  a 
manner  and  under  such  circumstances  during 
each  of  the  three  years  as  to  render  her  irremov- 
able.  During  the  first  two  years  of  her  residence 
she  was  under  sixteen  years  of  age.  Her  settle- 
ment was  that  of  her  mothei',  who  never  resided 
in  the  West  Ham  Union  and  would  have  been 
removable  from  that  union.  It  is  said,  therefore, 
that  notwithstanding  the  enactment  in  the 
earlier  part  of  the  firet  section  of  9  &  10  Vict, 
c.  66,  the  daughter  was  also  removable  thence. 
The  courts  below  have  held  this  contention  not 
well  founded.  In  their  view  the  proviso  is 
inapplicable  to  such  a  case  as  that  now  before 
the  House.  The  Court  of  Appeal  proceeded 
mainly — indeed,  almost  entirely —  upon  the  limi- 
tation which  it  was  said  the  decision  of  the  Divi- 
sional Court  of  Queen's  Bench  in  the  case  of  Bea, 
V.  Leeds  Union  (40  L.  T.  Rep.  N.  S.  621 ;  4  Q.  B. 
Div.  323)  had  placed  upon  this  proviso — namely. 
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that  it  was  only  intended  to  prevent  the  separa- 
tion of  families,  and  that  where  there  was  no 
question  of  such  separation  the  proTiso  was 
inapplicable.  Kay,  L.J.,  though  ne  did  not 
dissent  from  the  rest  of  the  court,  thought  the 
question  a  doubtful  one.  Bowen,  L.J.  did  not 
express  any  opinion  whether  the  judgment  in 
Reg.  T,  Leedt  Union  was  right  or  not,  but  said 
that  he  was  unwilling  to  disturb  the  law  there  laid 
down,  which  had  been  acted  upon  for  fourteen  years. 
If  no  other  construction  than  that  adopted  in  Reg. 
V.  Leeds  Union  had  been  put  by  the  courts  upon 
the  proviso  in  question,  I,  too,  might  have  been 
unwilling  to  disturb  it ;  but  after  careful  consider- 
ation it  appears  to  me  that  the  decision  in  Reg.  v. 
Leeds  Unvon  is  in  direct  conflict  with  several 
earlier  authorities.  In  Beg.  v.  St.  Ebb's  (12  Q.  B. 
137)  it  was  held  that  the  proviso  to  the  Ist  section 
«f  9  &  10  Vict.  c.  66  refei-8  to  the  case  of  a  person 
being  legally  removable  and  not  to  his  being  in 
■fact  removable  or  not  by  reason  of  his  presence 
in  the  parish,  or  absence  from  it.  In  Reg.  v.  Pott- 
Bhrigley  (12  Q.  B.  143)  the  pauper  had  resided  with 
her  husoand  nearly  five  years  in  a  parish  when 
he  was  committed  to  prison  out  of  it  for  felony 
and  afterwards  transported.  The  wife  continued 
to  reside  in  the  same  parish  until  her  residence 
thei-e  exceeded  the  period  of  five  years.  An  order 
was  made  for  her  removal.  It  was  held  that  the 
pauper  was  removable.  "  The  efEect  of  the  pro- 
viso," said  Lord  Denman,  "  whether  we  look  to  the 
statute  11  &  12  Vict.  c.  Ill,  or  not,  appears  to  us 
to  be  that  the  wife  is  removable  if,  under  the 
circumstances,  the  husband  having  come  to  her 
and  become  chargeable,  would  have  been  remov- 
able." It  seems  obvious  that  in  this  case  the 
question  whether  the  removal  would  operate  to 
separate  husband  and  wife  was  i-egarded  as 
immaterial.  She  was  alreadv  separated  f  i-om  her 
husband ;  he  had  left  the  pansh  where  she  had,  in 
fact,  resided  for  more  than  five  years,  and  was 
still  residing  at  the  time  of  the  order  of  removal. 
Again,  in  Reg.  v.  Llanelly  (17  Q.  B.  40)  a  married 
woman  and  her  children  were  removed  from  a 
pariah  where  she  had  resided  as  a  married  woman 
for  ten  years;  her  husband  had  left  her  two 
years  previously  and  gone  to  America.  No  animus 
revertendi  being  shown,  it  was  held  that  there 
had  been  a  disruption  of  the  husband's  residence, 
and  that  he  was  not  resident  in  the  respondent 
parish.  Lord  Campbell  said :  "  If  he  is  not  resi- 
dent himself,  it  is  impossible  to  contend  that  the 
wife  has,  by  her  own  residence,  acquired  a  right 
of  irremovability."  In  Reg.  v.  Manchester  (reported 
in  a  note  to  the  last  case)  the  pauper  had  lived 
five  yeai-s  in  a  parish  not  that  of  her  settlement 
when  she  became  chargeable,  and  an  order  of 
removal  was  made.  Ser  husband  had  left  her 
before  the  five  years  had  expired  and  gone  to 
America  without  an  animus  revertendi.  Before 
the  order  of  removal  was  made  he  died.  It  was 
held  that  the  pauper  was  not  irremovable.  In 
Reg.  V.  Much  Moole  (17  Q.  B.  648)  an  Irishman 
wiui  an  English  settlement  married  a  woman 
whose  settlement  was  in  A.,  and  lived  with  her 
for  more  than  five  years  in  B.  He  then  deserted 
her  and  left  the  kingdom.  It  was  held  that  the 
wife  was  removable  from  B.  to  the  place  of  her 
settlement.  There  are  several  other  cases  to  the 
same  effect  to  which  I  do  not  think  it  necessary  to 
refer  in  detail ;  but  it  may  be  well  to  call  atten- 
tion to  one  other  decision  of  a  somewhat  later 


period.  In  thecase  of  Reg.  v.  The  Guardians  of  Si. 
Olave's  Union  (29  L.  T.  Sep.  N.  S.  426 ;  L.  Bep.9 
Q.  B.  38)  the  pauper  had  resided  in  service  in  the 
respondent  union  for  a  little  more  than  twoveara. 
During  that  time  she  had  gained  her  own  living 
entirely  independent  of  her  mother.      The  pauper 
had  the  same  settlement  as  her  mother,  having 
never  gained  a  settlement  in  her  own  right.    The 
question  was,  whether,  by  her  residence  in  service 
and  apart  from  her  mother  for  two  years  in  the 
respondent    union,  the    pauper  had  .acquired  a 
status  of  irremovability  in  timt  union.    It  turned 
entirely    upon    the  construction  of   the  proviso 
which  has  to  be  construed  in  the  present  case. 
The  court  held  that  the  proviso  apphed,  and  that, 
inasmuch  as  the  mother  would  have  been  remov- 
able from    the    respondent    union,    the    pauper 
herself  was.      I  find  it  difficult  to  reconcile  this 
decision  with  that  which  is  now  under  review  by 
your  Lordships.      The  facts  bearing  upon    the 
question  whether  residence  in  service  a^rt  from 
the  mother  in  a  parish  from  which  tne  mother 
would  have  been  removable  enabled  the  child  to 
acquire  a  status  of  removability  appear  to  me  to 
be  identical.    In  none  of  the  cases  prior  to  Reg. 
V.  Leeds  Union  (to  which  I  will  refer  immediately) 
do  I  find  any  suggestion  that  inquiry  ought  to  be 
made  whether  an  order  of  removal  would  effect  a 
separation  between  a  child  and  its  parent,  or  a 
wife  and  her  husband,  nor  do  I  find  that  circum- 
stance treated  as  material.    It  seems  to  me  that, 
if  it  be  material,  some  of  the  decisions  ought  to 
have  been  the  other  way.    The  case  of  Reg.  v. 
Elvet  (2  Ell.  &  Ell.  266)  was  much  relied  on  by 
the  learned  counsel  for  the  respondents ;  but  I  do 
not  think  it  is  at  all  inconsistent  with  the  other 
cases  to  which  I  have  referred.    In  that  case  the 
pauper  had  resided  with  her  father  in  E.  from 
her  birth,  in  1844,  until  her  father's   death  in 
1857.    After  his  death  the  pauper  remained  there 
till  the  following  year,  when  she  became  charge- 
able, and  an  order  was  made  for  her  removal    At 
this  time  the  mother  also  was  dead.      It   was 
contended  that  the  father's  status  of  irremova- 
bility was  taken  away  by  the  receipt  of  relief 
through  his  wife,  and  that,  therefore,  the  pauper 
was  removable.    The  court  held  that  this  was  not 
so,  inasmuch  as  the  father  had  acquired  a  status 
of  irremovability  from  E.,  which  was  not  lost  by 
the  subsequent  receipt  of  relief.    As  he,  therefore, 
would  not  have  been  removable,  there  was  nothing 
in  the  proviso  to  prevent  the  substantive  enact- 
ment applying  to  the  pauper  and  to  make  her 
removable,  notwithstanmng  her  residence  in  the 
parish  for  more  than  the  statutory  period.    I  now 
pass  to  the  case  of  Reg.  v.  Leedt  Union.     The 
pauper  was  the  illegitimate   child   of    a   single 
woman,  and  was  bom  in  the  parish  of  R.    When 
the  child  was  a  fortnight  old  it  was  placed  by  its 
mother  in  the  care  of  a  man  and  his  wife,  who 
resided  with  it  for  six  years  in  the  parish  of  S. 
No  evidence  was  given  oi  the  settlement  by  birth 
or  otherwise  of  the  mother  of  the  pauper,  though 
evidence  was  given  that  the  respondent  union  had 
made  unsuccessful  inquiries  about  it.    The  court, 
consisting  of  Cockbum,  C.J.  and  Lopes,  J.,  held 
that  the  pauper  had  acquired  a  settlement  in  S. 
by  reason  of  the  provisions  of  39  &  40  Vict, 
c.  61,  s.  34.    The  Lord   Chief  Justice  aaid:  "It 
ha«  been  argued  that  the  proviso  in  9  &  10  Vict, 
c.  66,  s.  1  (as  explained  in  11  &  12  Vict,  c  111. 
B.  1),  goes  to  show  that  a  child  is  irremovable 
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only  where  the  parent  is  irremovable  j  and  that, 
therefore,  the  three  jears'  residence  under  39  &  40 
Vict.  c.  61,  s.  34,  ought  not  to  give  it  a  settlement 
distinct  from  that  of  its  mother.  But  the  pro- 
viso in  question  has  really  nothing  to  do  with  the 
case  before  us.  It  was  enacted  to  prevent  the 
dispersing  of  different  members  of  a  family.  Here 
there  is  no  question  of  separating  the  chud  from 
its  parent,  and  we  have  simply  to  consider  sect.  34 
by  itself.  The  child  bad  actually  resided  for 
three  years  in  Seacroft,  but  it  is  contended 
that  becauae  the  mother  lived  in  another  parish 
the  child  constructivehr  resided  with  her,  and 
where  she  resided.  It  is  true  that  where  a 
child  is  under  the  authority  and  control  of  its 
parent  it  may,  even  when  placed  at  a  school  in 
a  different  parish,  be  said  to  constructively  reside 
with  the  parent.  Here,  however,  the  child  had 
been  entirely  given  up  by  its  mother ;  it  was  not 
a  suspension,  but  a  mutual  abandonment  of  the 
maternal  right.''  Much  stress  appears  to  have  been 
laid  in  this  case  upon  the  argument  that  the  child 
was  to  be  regarded  as  constructively  residing  with 
her  mother,  and  that,  therefore,  she  had  not 
resided  three  years  in  the  parish  of  Seacroft 
within  the  meaning  of  the  statute.  It  is  to  this 
argument  with  reference  to  residence  that  the 
greater  part  of  the  judgment  of  the  Lord  Chief 
Justice  IB  addressed.  The  proviso  which  has  to  be 
confitmed  is  put  aside  as  having  nothing  to  do  with 
the  case  then  before  the  court,  on  the  gi-onnd,  appa- 
rently, that  there  was  there  no  question  of  sepa- 
rating the  child  from  the  mother.  None  of  the 
numerous  previous  cases  in  which  the  proviso  had 
been  considered  and  construed  were  cited  in  the 
argument,  and  there  was  consequently  no  attempt 
made  to  distinguish  them.  It  may  be  quite  true, 
and  probably  is,  that  the  object  of  the  proviso 
was  to  prevent  the  separation  of  husband  and 
wife,  or  children  and  parent ;  but  there  is  nothing 
in  its  language  to  limit  its  application  to  those 
cases  where,  if  it  were  not  applied,  such  a  separa- 
tion would  be  effected.  It  lays  down,  as  I  re«xL  it, 
a  test  perfectly  easy  of  application,  namely, 
whether  the  parent  or  husband  would  have  been 
removable,  if  so,  the  children  and  wife  are 
removable  likewise,  and,  as  far  as  I  can  see,  that 
test  is  to  be  applied  in  all  cases.  It  is  one  thing 
to  come  to  the  conclusion  that  the  Legislature  had 
A  certain  object  in  laying  down  a  particalar  rule. 
It  is  quite  another  to  confine  the  rule  in  the 
manner  suggested,  where  no  such  words  of  limita- 
tion are  to  be  found  in  the  enactment  itself.  .  To 
my  mind  the  authority  of  Bfeg.  v.  Leeds  Union  is 
much  diminished  by  the  fact  that  the  previous 
decisions  were  not  brought  to  the  attention  of  the 
court  or  dealt  with  by  them.  Looking  at  the 
section  apart  from  authority,  I  cannot  myself  feel 
justified  m  importing  into  the  enactment  a  condi- 
tion which  is  not  to  be  found  there.  It  is  impossible 
to  have  in  view  all  the  various  cases  that  might 
arise,  and  I  am  by  no  means  sure  that  by  adopting 
the  rule  which  was  laid  down  in  Beg.  v.  JjeeM 
Union,  and  followed  in  the  present  case,  we  might 
not  in  some  cases  defeat  the  suggested  intention 
of  the  Legislature.  Although  we  were  informed 
hj  the  learned  counsel  for  the  appellants  that  the 
authorities  I  have  refeiTed  to,  or  some  of  them, 
were  cited  in  the  Court  of  Appeal,  I  doubt 
whether  they  were  brought  home  to  the  minds  of 
the  learned  judges,  inasmuch  as  no  attempt  is 
made  in  the  judgment  below  to  distinguish  fibem 


from  or  reconcile  them  with  Beg.  v.  Leeds  Union. 
For  these  reasons  I  think  the  judgment  of  the 
court  below  ought  to  be  reversed  and  judgment 
given  for  the  appellants.  The  respondents  must 
bear  the  costs  both  here  and  in  the  courts  below. 

Lord  Halsbtjby. — -My  Lords :  I  believe  that  no 
question  would  have  arisen  in  this  case  but  for 
the  supposed  application  of  the  decision  in  Beg. 
V.  Leeds  Union  {ubi  sup.).  I  think  that  decision 
was  wrong,  and  ought  not  to  be  followed,  but  I 
think  that  the  decision,  or  at  least  the  ground 
upon  which  the  learned  judges  based  it,  would 
have  no  application  to  the  case  before  your  Lord- 
ships. Both  the  learned  judges  seem  to  have 
treated  tlie  case  as  depending  upon  what  they  call 
the  constructive  residence  of  a  child  with  its 
parent,  while  in  fact  it  is  at  a  school  with  the 
authority  of  the  parent.  Cock  bum,  C.J.  adds  a 
reply  to  an  argument  which,  I  think,  could  hardly 
have  been  used  by  Mr.  Poland,  that  in  order  to 
make  the  status  of  irremovability  the  child  must 
have  chosen  its  own  residence.  Cfertainly  no  such 
provision  is  to  be  foimd  in  the  statute,  and  no 
such  observations  are  applicable  here.  If  it  were 
to  depend  on  any  such  principle  I  should  agree 
with  that  decision.  It  cannot  be  doubted  that 
during  two  years  of  the  residence  which  is  relied 
on  as  making  the  pauper  irremovable  the  parent 
of  the  pauper  was  removable;  and  therefore  it 
seems  to  me  impossible  to  contend,  having  regard 
to  the  ^lain  words  of  the  statute,  that  a  child 
under  sixteen  was  not  removable  also ;  and  if  so 
the  child  had  not  acquired  the  status  of  irremova- 
bility. With  aU  respect  to  the  learned  judges 
who  decided  that  case  of  Beg.  v.  Leeds  Union  (vbi 
tup.),  it  appears  to  have  been  decided  under  two 
serious  errors,  or  misapprehensions,  in  the  reason- 
ing. One  was  in  supposing  that  the  constructive 
residence  with  the  parent  had  anything  to  do  with 
the  question  before  the  court.  It  had  nothing 
whatever  to  do  with  it.  The  question  was  as  to 
the  status  of  irremovability  of  a  child  under 
sixteen  as  involved  in  the  removability  or  irre- 
movability of  the  parent.  Another  error  was  in 
supposing  that  the  language  of  the  proviso  can 
be  construed  with  reference  to  the  supposed 
policy  of  the  enactment  to  prevent  the  separation 
of  families.  Now  it  is  to  be  observed  that  the 
sei>aration  of  families  is  imdoubtedly  one  of  the 
objects  which  the  statute  sought  to  prevent ;  but 
it  apparently  was  not  brought  to  tne  attention 
of  tke  court  that  that  object  was  effected  by  a 
specific  provision.  The  section  (9  &  10  Vict.  c.  66, 
s.  3)  is  as  follows:  "And  be  it  enacted  that  no 
one  under  the  age  of  sixteen  years,  whether 
legitimate  or  illegitimate,  residing  in  any  parish 
with  his  or  her  fetber  or  mother,  stepfather  or 
stepmother,  or  reputed  father,  shall  be  removed, 
nor  shall  any  warrant  be  granted  for  the  removal 
of  such  child  from  such  parish  in  any  case  where 
such  father,  mother,  stepfather,  8tepmother,'or 
reputed  father,  may  not  be  lawfully  removed  from 
such  parish."  Now  to  construe  the  language  of 
the  proviso  contranr  to  the  natural  interpretation 
of  the  words,  with  reference  to  some  supposed 
policy  of  the  Act,  where  the  Act  itself  has  pro- 
vided for  the  specific  case,  appears  to  me  to  be 
absolute,  y  inadmissible.  The  real  truth  is,  that 
the  child  was  removable,  not  by  reason  of  any 
residence  or  constructive  residence,  but  because 
the  child  was  the  child  of  ite  parent.  That  is  the 
natural  interpretation  of  the  statute,  and  I  can 


Digitized  by 


Google     


822-Tol.  LXX..  N.  S.J                    THE   LAW  TIMES. 

[Aug.  11.  1894. 

Ct.  of  App.]           Aitkek,  Lilbukk,  and  Go.  v.  Ernsthavsen  and  Go. 

[Gt.  of  App. 

find  no  words  whatever  which  would  cat  down  the 
operation  of  that  enactment.  The  proviso  con 
hardly  be  construed  as  intended  to  do  what  had 
already  been  done  by  substantive  enactment ;  but 
it  is  clear  from  an  observation  made  by  Cockbuioi, 
O.J.,  and  reported  in  the  Law  Journal  (48  L.  J. 
130,  M.G.),  though  not  in  the  Law  Reports,  that 
it  was  one  of  the  grounds  of  his  decision.  It 
seems  to  me,  therefore,  that  the  decision  now 
appealed  from  was  based  on  a  case  which  to  me 
is  manifestly  wrong,  and  I  think  it  ought  to  be 
reversed. 
Lords  Abhbousne  and  Hoksis  concurred. 
Jvdgment  appealed  from  reverted,  with  cotU 
in  this  Houte  and  in  the  courlt  below. 

Solicitor  for  the  appellants,  F.  E.  Hilleary. 
Solicitor  for  the  respondents,  W.  T.  Howard, 
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APPEAL  FBOM  THE  QITBEN'S  BENCH  DIVISION. 

Bhm  —  Charter-party — Full  cargo  not  loaded  — 
Jjamagee  —  Freight  on  cargo  loaded  by   ship- 

.    owner. 

By  a  charter-party  the  defendants  contracted, 
except  prevented  by  fire,  to  load  the  plaintiffs' 
ship  with  a  full  cargo  of  jute  at  11.  17s.  6d.  per 
ton,  but  the  captain  was  to  sign  bills  of  lading  at 
any  rate  of  freight  without  prejudice  to  the 
charter-party  or  to  the  owners'  lien,  provided 
the  biU  of  lading  freight  in  the  aggregate  fuUy 
covered  the  freight  due  under  the  charter-party. 
The  defendants  had  shipped  7545  bales  of  jute, 
when  a  fire  broke  out  and  destroyed  5458  of  the 
bales  and  delayed  the  sailing  of  the  ship.  The 
freight  specified  in  the  bilU  of  lading  for  the 
goods  burnt  was  11.  Ss.  per  ton.  The  defendants 
then  refused  to  ship  any  more  goods,  and  the 
plaintiffs  filled  the  ship  with  cargo,  some  at 
11.  5s.  per  ton,  and  some  at  a  lower  rate.  The 
plaintiffs  having  brought  this  action  to  recover 
damages  for  breach  of  the  charter-party  by  the 
defendants  in  not  having  loaded  a  full  cargo: 

Held  (affirming  the  decision  of  Pollock.  B.),  that 
with  regard  to  the  bales  burnt,  each  party  had 
pro  tanto  fulfilled  their  respective  obligations 
under  the  charter-party,  and  the  defendants  were 
under  no  liability  to  pay  freight  for  the  bales 
burnt,  nor  bound  or  entitled  to  reload  cargo 
to  take  their  place ;  and  that  the  freight  received 
by  the  plaintiffs  for  the  cargo  shipped  by  them  in 
the  space  formerly  occupied  by  the  burnt  bales 
ought  not  to  go  in  reduction  of  any  damages  pay- 
able by  the  defendants. 

Held  also,  that  the  fire  only  absolved  the  defendants 
from  payment  of  so  much  of  the  freight  as  would 
have  been  actually  received  for  the  goods  burnt, 
viz.,  11.  5s.  per  ton,  and  noi  12.  17s.  6(2.  per  ton. 

(a)  Beported  by  V.  C.  Biss,  Esq.,  B>iTlater-aM.aw. 


This  action  was  brought  by  shipKJwners  to  recover 
damages  for  a  breach  of  charter-party  by  the 
defendants  in  not  having  loaded  the  plaintiffs'' 
ship  with  a  full  and  complete  cargo  in  accordance 
thei'ewith.  The  defendants  by  their  pleadings. 
traversed  the  breach,  and  also  set  up  that  by 
reason  of  a  fire  which  had  broken  ont  on  board 
the  ship  at  the  port  of  loading  they  were  absolved 
from  the  performance  of  their  contract.  By  way 
of  amended  defence  they  subsequently,  whil^ 
denying  liability,  paid  775!.  into  court. 

Tte  case  came  to  trial  before  Pollock,  B.  at 
the  Guildhall,  when  the  breach  was  admitted,  and 
the  sole  question  which  had  then  to  be  tried  was 
the  amount  of  damages,  if  any,  the  plaintifEs  were 
entitled  to  recover.  Pollock,  B.  found  that  the 
amount  paid  into  court  was  sufScient,  and  gave 
judgment  for  the  defendants,  ajpid  ordered  the  775L 
to  be  paid  out  to  the  plaintiffs. 

The  plaintiffs  appealed,  upon  the  ground  that 
PoUock,  B.  should  have  held  that  the  sum  paid 
into  court  was  not  sufiScient,  and  should  have  given 
judgment  for  them  in  excess  of  that  amount. 
The  defendants  also  appealed,  upon  the  ground 
that  the  learned  judge  should  have  found  thai 
the  plaintiffs  had  suffered  no  damage  at  all,  and 
that  the  775{.  should  have  been  ordered  to  be 
paid  out  to  them,  or,  in  the  altematire,  some 
portion  of  it. 

By  a  charter-party  dated  17th  Nov.  1891.  the 
plaintiffs   and  the  defendants    contracted    that. 
except  prevented  by  fire,  the  plaintiffs'  ship,  the 
Loch  Broom,,  should  receive  from  the  defendants, 
and  that  the  defendants  should  load  at  Calcutta, 
a  full  and  complete  cargo  of  jute  in  bales. 'each 
bale  not  exceeding  4'OSb.  net  weight,   and  not 
exceeding  in  measurement  at  the  time  of  ship- 
ment an  average  of  fifty-two  cubic  feet  for  five 
bales,  and  that  the  plaintiffs  should  deliver  the 
same  at  Dundee.     Freight  was  to  be  paid  in  cash 
at  the  rate  of  11.  17s.  6d.  per  ton  on  right  delivery 
of  the  cargo,  and  the  captain  was  to  sign  bills  of 
lading  at  any  rate  of  freight  without  prejudice  to 
the  charter-party  or  to  the  owners'  lien,  provided 
that  the  bill  of  lading  freight  in  the  aggr^^e 
should  fully  cover  the  freight  due    under  the 
charter-party.    A  full  and  complete  cargo  of  jute 
under  this  charter-party  would  have  consisted  of 
15,061  bales,  which  at  IZ.  17s.  6d.  per  ton  would 
have    earned  a  freight  of  5647Z.  17».   dd.     The 
defendants  commenced  to  load  a  cargo  of  jute  in 
bales  pursuant  to  the  chai'ter,  when  a  fire  broke 
out  and  destroyed  5458  of  7545  bales  which  had 
then  been  shipped  by    the    defendants.      They 
thereupon  refused  to  continue  loading  the  ship, 
asserting  that,  by  reason  of  the  fire  which  had 
taken   place,  they  were    absolved    from  further 
performance   of  their  contract.      This   position, 
however,  as  before  stated,  the  defendants  aban- 
doned at  the  trial,  and  admitted  that  they  were 
bound  to  have  loaded  the  residue  of  the  cargo 
which  they  had  not  loaded  when  the  fire  broto 
out. 

Bigham,  Q.C.  and  Leek  for  the  plaintiffs ;  Beid, 
Q.G.  and  A.  T.  Lawrence  for  the  defendants. 

Feb.  7.— Lindlet,  L.J. — The  judgment  which 
will  be  read  by  Smith,  L.  J.  is  to  be  taken  as  heng 
also  mine. 

Kat,  L.J. — ^Undcr  the  charter-party  in  this 
case  the  total  freight  which  would  have  been  due. 
if  no  accident  h^  occurred,  was  56472. 17s.  M., 
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Ijeiug  the  freight  -of  15,061  bales  of  jute,  at 
II.  17<.  6d.  per  ton ;  7545  bales  were  sapplied  by 
ihB  shippers.  Of  these  5458  were  bomt.  This 
accident  was  excepted  by  the  charter-party,  so 
that  those  bales  were  lost  to  the  shippers,  and  the 
Ireigbt  in  respect  of  them  was  lost  to  t^e  ship- 
owners. The  freight  lost,  at  11. 17».  6d.  per  ton, 
would  be  20462.,  and,  deducting  this  from  the  total 
freight    5647Z.    178.    6d.,    there    would    remain 

36011.  178.  6(i.  as  the  total  freight  to  which  the 
shipowners  were  entitled  under  the  charter-party. 
The  owners  have  received  on  bills  of  lading  for  the 
shippers'  cargo  actually  carried  7262. 18s.  dd.,  and 
Also  343Z.  158.  cash  paid  by  the  shippers,  making 
together  10692.   13».  9d.    Deduct  this  from  the 

36012.  178.  6<2.  freight  due  under  the  charter-party, 
and  there  remains  25322.  3s.  9d.     The  charterers 
broke  their  contract  by  not  shipping  any  more  jute 
than  the  7545  bales.    The  owners  shipped  cargo 
«n  their  own  behalf,  for    which  they  received 
freight  amounting  to  28622.  78.    Upon  the  whole 
voyage,  therefore,  the  owners  suffered  no  damage, 
«xcept  that  they  lost  part  of  the  freight  on  the 
burnt  goods.     The  genei-al  rule  is,  that  when  such 
a  breach  by  non-delivery  of    cargo  occurs,  the 
owners  are  entitled  to  damages  to  the  amount  of 
the  freight  thereby  lost.    But  if  they  fill  up  the 
ahip  on  their  own  account  the  amount  of  freight 
ao  earned  goes  in  raduction  of  such  damages  : 
iSmith  V.  M'Guire,  3  H.  &  N.  554,  565.)    This 
general  rule  is  not  denied,  but  it  is  argued  that  it 
does  not  apply  to  the  cargo  put  into  the  space  left 
vacant  by  the  burnt  bales.     The  shippers  were  not 
bound  to  refill  this  space ;  and  the  owners,  it  is 
4irgued,  might  use  it  on  their  own  account  to 
recoup  themselves  the  amount  of  freight  which 
they  would  otherwise  lose  by  the  fire.    That  is, 
the  charter-party  should  be  treated  as  if,  in  the 
«Yent  which  happened,  it  was  for  a  portion  of  the 
ship  only,  excluding  the  part  left  vacant  by  the 
'fire,  and  the    shippers  cannot    claim    that   the 
freight  for  goods  carried  in  that  part  of  the  ship 
should  be  deducted  from  the  damages  for  which 
they  are  liable.    The  question  is  a  nice  one,  and 
seems  to  be  untouched  by  authority.    Suppose  the 
charter-party  to  have  been  for  half  the  carrying 
capacity  of  the  ship,  the  owners  being  at  liberty  to 
use  the  other  half,  and  that  the  snippers   only 
supplied  goods  enough  for  a  quarter,  so  that  half 
the  freight  was  due  as  damages,  and  suppose  that 
the  owners  could  not  obtain  cargo  for  more  than 
their  own  half  of  the  ship,  it  womd  be  manifestly 
unjust  to  deprive  them  or  any  part  of  the  freight 
-for  that  half  in  reduction  of  the  damages  payable 
by  the  shippers.    I  am  inclined  to  think  that  is 
perfectly  analogous  to  the  position  of  affairs  under 
this  charter-party  after  the  occurrence  of  the  fire. 
The  charter-party  was,  under  the  actual  circum- 
stances, for  a  portion  of  the  ship  only,  excluding 
that  portion  wnich  the  fire  rendered  vacant.    The 
apace  so  left  I  think  the  owners  might  use  in  any 
way  consistent  with  the  voyage — that  is,  they 
might  ship,  as  they  did,  cargo  on  their  own  behalf 
for  the  same  voyage  in  that  part  of  the  ship,  and 
the  freight  for  that  cargo  ought  not  to   go  in 
reduction  of  the  damages  payable  by  the  shippers. 
The  damages,  in  this  view,  can  only  be  reduced  by 
the  freight  obtained  by  the   shippers   for  that 
portion  of  the  ship  which  the  shippers  ought  to 
have     filled.       This,     the      owners     say,     was 
17102.  188.  Ud.    They  claim  to  deduct  as  com- 
mission    for      procuring      the     new      freight 


652.  168.  4d.  But  the  owners  contend  that  the 
burnt  goods  must  not  be  treated  as  though  the 
freight  for  them  was  at  the  rate  of  12.  Ivs.  6d. 
per  ton.  In  fact,  it  was  less  by  about  1282.  l8.  3d., 
aa  is  shown  by  the  bills  of  lading.  The  charter- 
party  allowed  the  shippers  to  fill  the  ship  at  any 
rates  they  pleased,  so  that  the  whole  freight 
reached  56472.  178.  Sd.,  and  in  fact  the  cargo  put 
on  board  was  shipped  at  a  lower  rate.  I  think  the 
owners  are  right,  and  that  the  fire  only  absolved 
the  shippers  from  so  much  of  the  freight  as  would 
have  been  actually  received  for  the  goods  burnt, 
and  that  this  1282.  Is.  3d.  ought  to  be  added  to  the 
damages  in  favour  of  the  owners.  Another  ques- 
tion is,  whether  the  owners  can  take  the  average 
fi-eight  per  ton  of  what  they  themselves  shipped, 
or  whether  they  ought  not  to  take  258.  per  ton. 
This  is  the  rate  which  in  their  own  accounts  they 
did  credit  the  shippers  with  as  against  the 
damages  claimed.  Charging  258.  per  ton,  the 
sums  to  deduct  from  the  66472.  178.  6d.  are: 
Bill  of  lading,  26442.  128.  6d. ;  cash,  3432.  158. ; 
7516  bales  at  258.,  18792.;  total  deduction, 
48672.  78.  6d.,  leaving  7802. 10s.  Add  commission. 
652.  158.  3i.— 8462.  58.  3d.  The  sum  paid  into 
court  was  7752.,  which  leaves  712.  58.  3d.  still  due. 
In  my  opinion,  the  judgment  should  be  for  the 
amount  paid  into  coiut  ^2'U«  712.  58.  3d. 

Smith,  L.J.  (after  stating  the  facts  as  above  set 
out  continued :) — In  my  judgment,  the  position  of 
the  plaintiffs  and  defendants  under  the  charter- 
party  after  the  fire  was  as  follows :  On  the  one 
hand  the  plaintiffs  could  not  insist  upon  the  defen- 
dants reloading  cargo  to  take  the  place  of  tliat 
which  was  burnt,  and,  on  the  other  hand,  the 
defendants  could  not  insist  (if  they  had  been 
so  minded)  on  so  doing.  Each  party,  as  regards 
those  bales  shipped  and  burnt,  had  pro  tanto 
fulfilled  their  respective  obligations  under  the 
charter-party — -the  defendants  by  loading  them, 
and  the  plaintiffs  being  exempted  from  carrying 
them  on  the  conti-acted  voyage.  The  defendants 
were  under  no  liability  to  pay  freight  for  the  bales 
burnt,  and  the  plaintiffs  had  lost  that  freight. 
The  space  theretofore  occupied  by  the  burnt 
bales  became  vacant  space  in  the  plaintiffs'  ship, 
and  the  only  obligation  then  attaching  to  the 
defendants  was  to  fill  up  the  residue  of  the  space 
in  the  plaintiffs'  ship,  and  when  this  was  done 
they  would  have  loaded  a  full  and  complete 
cargo  pursuant  to  the  charter.  This  obligation 
the  defendants  refused  to  perform,  and  it  is  for 
breach  of  this  that  the  present  action  is  brought. 
It  is  not  disputed  that,  when  the  defend^ts 
refused  to  perform  this  obligation,  it  was  incum- 
bent upon  the  plaintiffs  to  do  what  was  reason- 
able to  mitigate  the  damages  which  the  defendants 
would  have  to  pay  by  reason  of  their  breach  of 
contract,  and  that,  if  the  plaintiffs  could  reason- 
ably obtain  other  cargo  to  fill  up  the  space  which 
the  defendants  had  wrongfully  refused  to  fill  up, 
they  were  bound  to  do  so.  The  plaintiffs  did  find 
other  cai-go,  and  filled  up  that  space,  and  they 
give  credit,  against  the  damages  they  seek  to 
recover  from  the  defendants  in  this  action,  for  the 
freight  earned  by  the  carriage  of  such  cargo. 
The  defendants,  however,  insist  that  the  plaintiffs 
were  under  obligation  to  do  more — viz.,  to  fill  up, 
if  they  could,  with  other  cargo  for  the  defaidants' 
benefit,  the  space  left  vacant  by  the  burnt  jute, 
and  they  assert  that,  as  the  plaintiffs  did  find 
other  cargo  with  which  to  fiU  up  this  vacant  space. 
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the  freight  the  plaintifFa  have  received  for  this 
cargo  shonld  also  be  credited  against  the  damages 
the  plaintiffa  would  otherwise  recover  from  the 
defendants,  and  should  not  go  to  mitigate  the 
loss  tbe  plaintiffs  had  incurred  by  losing  their 
freight  upon  the  burnt  jute.  In  my  judgment, 
this  position  taken  up  by  the  defendants  is  wholly 
untenable.  Ko  doubt,  in  ordinary  cases,  the 
measure  of  damages  would  be  as  stated  by 
Watson,  B.  in  Smith  v.  M'Guire  (ubi  »up.) — viz., 
the  difference  between  the  charter-party  freight 
and  the  net  freight  actually  earned,  after  deductmg 
expenses.  But  the  provision  in  this  charter-party 
as  to  fire  modifies  the  application  of  that  rule 
to  this  case  by,  in  effect,  reducing  as  between  the 
parties  to  the  contraot  the  capacity  of  the  ship 
to  theextentpi-eviouslyoccupiedbrthe  bumtcargo. 
Under  the  charter-party  the  ooligation  of  the 
shipowner  was  only,  if  he  reasonably  could,  to  find 
cargo  to  take  the  place  of  that  careo  which  the 
goods  owner  had  made  default  in  snipping,  and 
for  which  default  damages  are,  and  can  alone  be, 
sought  for  in  this  action.  As  regards  the  jute 
burnt  {i.e.,  the  5458  bales),  the  defendants  have 
made  no  default,  and  for  such  no  damages  are,  or 
could  be,  asked  herein.  For  that  jute  the  ship- 
owner was  under  no  obligation  to  try  and  find 
other  cargo,  for,  as  regaras  this,  there  wei-e  no 
damages  to  be  mitigated.  With  the  space  left 
vacant  in  the  ship  by  reason  of  the  burnt  jute  the 
defendants  had  nothing  whatever  to  do.  All  they 
had  to  do  after  the  fire  was  to  fill  up  the  residue 
of  the  ship.  If  the  defendants  after  the  fire  had 
had  to  fill  up  again  the  space  left  vacant  by  the 
burnt  jute,  and  they  wrongfuDy  omitted  to  do  so, 
I  agree  that  then  the  shipowner  should,  if  he 
could,  have  obtained  other  cargo  for  that  space ; 
but  that  is  not  the  case.  The  shipowners  might 
do  with  that  vacant  space  what  they  liked  so  long 
as  they  did  not  delay  the  voyage  upon  which  they 
had  contracted  to  carry  the  defendants'  goods. 
As  before  stated,  the  plaintiffs  did  fill  up  that 
space  left  vacant  by  the  bui-nt  jute  so  as  to  miti- 
gate their  own  loss  of  freight,  and  now  the  defen- 
dants assert  that  they  are  entitled  to  that  freight. 
Test  it  in  this  way :  Suppose  there  had  been  no 
fire,  and  the  defendants  had  loaded,  as  they  did, 
the  5458  bales,  and  then  refused  to  load  any  more 
(I  leave  out  of  consideration  the  difference  between 
the  5458  burnt  and  the  7545  bales  which  were 
again  reshipped,  to  keep  this  point  clear),  what 
would  have  been  the  plaintiffs'  obligation  P  Clearly, 
only  to  load  up  the  space  wrongfiHly  left  unfilled 
by  the  defendants,  so  as  to  mitigate  that  damage. 
In  the  existing  circumstances  the  space  left 
vacant  by  the  burnt  jute  stands,  as  regards  the 
defendants,  in  the  same  position  as  if  it  were 
filled  with  jute,  for  they  have  performed  their  con- 
tract as  regards  that  space,  and  have  nothing  more 
to  do  with  i^  and  the  only  difference  is  that  they  have 
bad  to  pay  no  freight  for  that  jute,  and  the  plain- 
tiffs have  lost  it.  All  that  the  defendants  can  call 
upon  the  plaintiffs  to  do  is  to  act  reasonably  in 
procuring  cargo  to  take  the  place  of  that  which 
thev  should  nave  shipped,  so  as  to  mitigate 
their  loss  in  respect  of  it,  and  this  the 
plaintiffs  have  done.  For  the  reasons  above, 
in  my  judgment,  this  point  fails  the  defendants. 
The  next  question  is  this.  The  plaintiffs  did  find 
cargo  to  fill  up  the  space  which  the  defendants 
should  have  filled  up  after  the  fire,  and  for  non- 
performance of  which  they  are  being  sued  in  this  I 


action,  and  the  point  is,  whether  the  defendants 
are  to  be  credited  with  that  freight  which  the 
plaintiffs  did  in  fact  earn  upon  goods  so  found 
and  shipped,  and  which  earned  freight  at  25*.  a 
ton,  or  whether  the  average  of  the  freight  earned 
upon  all  goods  brought  home  in  the  defendania' 
ship,  which  is  less  than  25«.  a  ton,  is  that  which 
is  to  be  credited  to  the  defendants.    Upon  the 
evidence  it    appears    that    goods  which  carried 
freight  at  258.  a  ton  were  shipped  by  the  plaintiffB 
at  Calcutta,    and    allocated  to  the    defendants' 
breach  of  contract,  for  the  purpose  of  mitigating 
the  damages  they  otherwise  would  have  had  to 
pay.    In  these  circumstances    I  am  of    opinion 
that  the  defendants  must  be  credited  with  this 
freight — viz.,  25«.  a  ton — ^and  not  at  the  average 
rate  of  freight  of  the  whole  goods    on    board, 
which  was  considerably  less.    £a  this  the  defen- 
dants are  right  in  their  contention.    Now,  as  to 
the  last  point,  which  is  this.    The  plaintiffs  say, 
and  say  truly,  that  by  the  charter- paxty  the  defen- 
dants were  bound  to  load  a  full  and  complete 
cargo,  so  as  to  bring  out  a  freight  of  11. 17«.  6d. 
per  ton  all  round.    They  sav  that    the  bill  of 
lading  freight  of  the  cargo  which  was  shipped  by 
the  defendants  before  the  fire  was  less  than  the 
charter  freight  of  12.  17«.  6d.  for  the  same  cargo 
by  the  amount  of  1282.  1«.  3d.    To  fulfil  their 
contract  the  defendants  were  consequently  bound 
to  load  the  residue  of  the  ship,  which  they  had 
not  loaded,  with  goods  which  would  have  earned 
a  freight  in  excess  of  11.  17 1.  6d.  per  ton  by  the 
amount  of  the  1282.  1<.  Sd.,  and  that  this  would 
have  been  so,  whether  a  fire  had  occurred  or  not 
In  my  judgment  this  contention  of  the  plaintiffs 
is  correct,  and  I   do  not  understand  that,  if  the 
principle  is  right,   the  figure  is  disputed.    This 
being  so,  the  defendants  nave  not  paid  into  oonrt 
enough  by  the  difference  between  8461.  5s.  3d. 
and  7752. — viz.,  712.  5<.  3<2.    I  arrive  at  this  in 
this    way :    I    take    the    7182.  4«.,    which    tiie 
defendants  by  their  computation   make    out  to 
be  the  damages  payable  by  them,  if  their  point 
about  being  liable   to  nothing  is  held,  as  it   is, 
against  them.    I  then  add  thereto  the  1282.  If.  3L, 
which  the  defendants  have  left  out  of  their  com- 
putation.   7182.  4«.  added  to  1282.  Is.  3d.  makes 
8462.    5s.    3d.,  and,    deducting    7752.   from    that 
amount,  that  leaves  712.  5«.  3d.  still  due  from  the 
defendants  to  the  plaintiffs.    In  my  judgment, 
the  plaintiffs'  appeal    should    be  allowed,  with 
costs,  and  judgment  should  be  entered  for  them 
for  712.  5s.  3d.  in  addition  to  the  sum  paid  into 
court,   with  costs  in    tbe  court  below,  and  the 
defendants'  cross  appeal  should  be  dismissed  with 
costs.    The  money  in  court  will  be  ordered  to  be 
paid  out  to  the  plaintiffs,  if  they  have  not  yet 
obtained  it. 

Solicitors  for  the  plaintiffs.  Loveless  and  Co. 

Solicitors  for  the    defendants,  Hollams,   Sm, 
Coward,  and  Hawksley. 
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Thurtday,  March  1. 

(Before  Lindlet,  Kat,  and  Smith,  L.  JJ.) 

Be  Fish  ;  Ingham  v.  Batiteb.  (a) 

APPEAL  FBOM  THE  PAI.ATINB  COTTBT  OF 
LANCA8TEB. 

WUl — Conttruetion — Nieee — Grand-niece  of  teife 
— lUegitimaey — Extrinsic  evidence. 

A  tettator  gave  his  residuary  estate  to  his  "  niece 
E.  W."  Neither  the  testator  nor  his  wife  had 
any  niece,  but  his  wife  had  two  grandnieces 
named  "  E.  W."  of  whom  one  w(m  legitimate  and 
the  other  illegitimate. 

Held,  that  the  illegitimate  grand-niece  eovM  not 
come  into  competition  with  the  legitimate  grand- 
niece;  therefore  there  was  no  latent  ambiguity, 
and  the  illegitimate  grand-niece  was  not  entitled 
to  produce  evidence  to  show  that  she  was  the 
person  referred  to. 

Decision  of  the  Vice-chancellor  of  the  Palatine 
Court  of  Lancaster  affinned. 

This  was  an  appeal  from  a  decision  of  the  Vice- 
Ghancellor  of  the  Palatine  Court  of  Lancaster. 

Geoi^  Fish  died  on  the  2nd  June  1884,  and 
by  his  will,  dated  the  12th  Jan.  1884,  he  gave  the 
residue  of  his  real  and  personal  estate  after  the 
death  of  his  wife  to  his  "  niece  Eliza  Waterhonse 
daring  her  life." 

Neither  the  testator  nor  hia  wife  had  any 
niece,  but  his  wife  had  two  grand-nieces  named 
Eliza  Waterhouse,  of  whom  one  was  legitimate 
and  the  other  was  illegitimate. 

The  testator's  widow  died  in  March  1893,  and 
an  originating  petition  waa  filed  by  the  surviving 
executor  to  obtain  the  opinion  of  the  court  on  the 
question  to  whom  the  residuary  estate  of  the 
testator  belonged. 

The  illegitimate  grand-niece  claimed  the  residue, 
and  tendered  evidence  that  she  was  the  person 
referred  to  by  the  testator,  but  Bobinson,  V.C. 
refused  to  admit  the  evidence,  and  held  that 
the  legitimate  grand-niece  was  entitled  to  the 
Tesiduarr  estate,  and  this  was  an  appeal  from 
that  decision.  . 

Upjohn  for  the  appellant. — If  there  had  been  a 
nieoe  of  the  testator  named  Eliza  Waterhouse, 
no  evidence  could  have  been  received  that  some- 
one else  was  intended.  But  here  there  is  no  one 
who  exactly  answers  the  description  in  the  will, 
and  therefore  thei-e  is  a  latent  ambiguity,  and 
evidence  is  admissible  to  show  that  there  are 
persons  who  answer  the  secondary  meaning  of  the 
description,  and  also  which  of  these  two  claimants 
the  testator  referred  to : 

Sherratt  v.  Mountford,  29   L.  T.  Bep.  N.  S.  284 ; 

L.  Bep.  8  Ch.  App.  928 ; 
Grant  v.  Grant,  21  h.  T.  Bep.  N.  S.  645  ;  22  L.  T. 
Bep.   N.   S.  233,   829  ;   L.  Itep.   2   P.  &  D.  8 ; 
L.  Bep.  5  C.  P.  380,  727  ; 
Doe  V.  Hiscockt,  5  M.  &  W.  363. 

The  evidence  tendered  is  not  evidence  of  the 
intention  of  the  testator,  but  is  evidence  of  the 
surrounding  circumstances  which  will  place  the 
court  in  the  position  of  the  testator,  so  that  it 
may  ascertain  the  application  of  the  language 
which  he  uses.    Such  evidence  is  admissible : 

Charter  r.  ChaHer,  L.  Bep.  7  E.  A  I.  App.  364, 

377; 
In  the  Good)  of  Aihtan,  67  L.  T.  Bep.  N.  S.  325 ; 

(1892)  Prob.  83. 

(a)  Beported  by  W.  0.  Bus,  Eiq.,  BuTl*ter-at-L»w. 


Macnaghten  for  the  respondent. — The  respon- 
dent, l^eing  legitimate,  is  entitled  to  this  residue  : 

Re  Brown;  Bronn  v.  Brown,  37  W.  B.  472. 
Evidence  cannot  be  received  to  show  that  the 
testator  referred  to  the  appellant : 

Dorin  v.  Dorin,  33  L.  T.  Bep.  N.  S.  281 ;  L.  Bep. 
7  E.  &  I.  App.  568. 

The  case  of  Grant  v.  Grant  Xubi  sup.)  has  been 
disapproved  of  : 

Wells  V.  WelU,  31  L.  T.  Bep.  K.  S.  16 ;  L.  Bep. 

18  Eq.  504 ; 
Be  Taylor,  55  L.  T.  Bep.  N.  S.  649 ;  34  Ch.  Div. 
255;  68  L.  J.  420,  Ch. 

Mansfield  for  the  executor. 

Upjohn  in  reply. 

LiNDLET,  L.J. — This  is  one  of  those  painful 
cases  in  which  it  is  probable  that  the  testator's 
intention  wiU  be  defeated,  but  the  rule  of  law  is 
too  strong  for  the  appellant.  I  think  the  Vice- 
Chancellor  was  tight  in  refusing  to  admit  the 
evidence  that  was  tendered.  The  testator  gave 
his  residuary  estate  to  his  "niece  Eliza  Water- 
house."  There  was  no  person  accurately  answering 
to  that  description.  In  either  the  testator  nor  his 
wife  had  any  niece,  but  his  wife  had  two  grand- 
nieces  named  Eliza  Waterhouse,  of  whom  one 
was  legitimate  and  the  other  was  illegitimate. 
We  are  asked  to  admit  evidence  in  favour  of  the 
iUe^timate  grand-niece  who  is  in  competition 
with  the  legitimate  one,  who,  but  for  her,  would 
be  undoubtedly  entitled.  I  think  it  would  be 
contrary  to  the  authorities  to  do  so.  The  prin- 
ciple applicable  caimot  be  stated  more  satisfac- 
torily than  by  Mellish.  L.J.  in  Sherratt  v.  Mount- 
ford,  where  he  says  (29  L.  T.  Bep.  N.  S.  285 ;  L. 
Bep.  8  Ch.  App.  931):  "No  doubt  a  man's  own 
nephews  and  nieces  are  primarily  his  nephews 
and  nieces,  but  I  am  of  opinion  that  his  wife's 
nephews  and  nieces  are  his  nephews  and  nieces 
according  to  the  ordinary  meaning  of  the  words 
in  a  secondary  sense."  I  have  here  to  say  that 
there  are  cases  in  which  great-nephews  and  great- 
nieces  have  been  let  in  under  the  description  of 
nephews  and  nieces.  Then  the  Lord  Justice  goes 
on :  '•  So  that  if  he  has  no  nephews  or  nieces 
according  to  the  strict  primary  sense,  then  his 
wife's  nephews  and  nieces  will  teke  under  the 
description  of  his  nephews  and  nieces,  unless  there 
is  some  other  class  of  persons  who  come  into  com- 
petition with  them,  and  who  are  proved  by 
extrinsic  evidence,  first  to  be  persons  who  may 
take  under  the  description  of  nephews  and  nieces, 
and,  if  that  is  proved,  then  that  they  are  the 
persons  who  really  were  intended  to  take."  I 
think  this  applies  to  the  case  before  us,  where  the 
person  most  nearly  answering  the  description  is 
the  legitimate  grand-niece  of  the  testator's  wife, 
and  that  no  evidence  can  be  admitted  to  prove 
that  her  illegitimate  grand-niece  was  intended.  In 
my  opinion  the  Vice-Chancellor  was  right,  and  the 
appeal  must  be  dismissed. 

Kat,  L.J. — I  am  of  the  same  opinion.  This  is 
really  an  attempt  to  bring  in  evidence  of  what 
the  testator  intended  under  the  guise  of  evidence 
of  the  surrounding  circumstances.  The  testator 
had  no  niece,  nor  had  his  wife  one,  but  his  wife 
had  a  legitimate  grand-niece.  Therefore  there 
was  a  person  who  would  be  clearly  entitled  if 
there  had  been  no  other  claimant.  But  it  is 
ingeniously  contended  that,  when  once  the  fact 
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waa  ascertained  that  the  testator  had  no  niece, 
there  was  a  latent  ambiguity  which  enabled  the 
court  to  let  in  evidence  of  this  kind,  that  the 
illeKitimate  grand-niece  was  living  in  the  house 
of  the  testator,  and  was  sometimes  called  by  him 
his  niece.  And  this  was  called  evidence  of  the 
surrounding  circumstances.  Suppose  in  a  case 
where  there  was  a  question  of  illegitimacy  a 
testator  left  a  legacy  to  his  son  John,  and  8up> 
pose  he  had  a  son  named  John  who  had  been 
living  away  from  him.  and  there  was  another  person 
named  John  living  with  him  who  was  not  ms  son, 
but  whom  he  called  his  son,  in  such  a  case  would 
any  evidence  be  admitted  tiiat  his  son  John  was 
not  the  person  intended  to  be  benefited  P  How 
can  the  fact  of  a  testator  being  in  the  habit  of 
calling  a  person  his  son  who  is  not  his  son  be 
evidence  of  surrounding  circumstances  ?  It  is 
really  evidence  of  the  intention  of  the  testator  to 
prove  that  he  meant  someone  else,  and  not  the 
person  designated  in  the  will.  Does  it  make  any 
difference  that  in  this  case  the  testator  had  no  niece, 
and  that  there  was  only  a  grand-niece  of  his  wife, 
named  Eliza  Waterhouse  ?  An  attempt  is  made 
to  oust  her  by  introducing  an  illegitimate  grand- 
niece,  and  this  case  is  thei-efore  sti-onger  than  the 
one  I  put,  because  it  is  the  rule  of  law  that  a 
legitimate  relation  is  always  to  be  preferred  to  an 
illegitimate  one.  I  need  only  refer  to  Hill  v. 
Crook  (24  L.  T.  ReTp.  N.  S.  488 ;  L.  Rep.  6  B.  &  I. 
App.  265)  and  Dortnv.  Dorin  (libimip.).  For  this 
reason  also  the  application  fails.  I  am  therefore 
of  opinion  that  the  Vice-Chancellor  was  right, 
and  the  appeal  must  be  dismissed. 

Smith,  L.J. — ^I  have  come  to  a  decided  con- 
clusion that  the  evidence  offered  ought  not  to  be 
admitted.  If  we  could  have  admitted  it,  I  confess 
that  I  should  have  gladly  done  so,  but  we  are 
precluded  by  authority.  The  testator  gave  his 
residue  to  his  "  niece  Eliza  Waterhouse."  Neither 
he  nor  his  wife  had  a  niece,  but  his  wife  had  two 
gi-and-nieces  of  that  name,  one  of  whom  was 
legitimate  and  the  other  illegitimate.  These  two 
ladies  are  in  competition,  and  the  question  is, 
whether  the  illegitimate  grand-niece  can  give 
evidence  that  she  is  the  person  intended  by  the 
testator,  and  not  the  legitimate  one.  In  my 
opinion  the  rule  of  law  is  well  estabUshed. 
Prima-  facie  a  gift  to  a  testator's  niece  refers  to 
his  legitimate  niece,  and,  supposing  the  only 
person  who  could  take  under  the  gift  was  a 
grand-niece  of  the  testator's  wife,  that  means  a 
legitimate  grand-niece  of  his  wife,  and  not  an 
illegitimate  grand-niece  of  his  wife.  That  being 
BO,  there  is  no  latent  ambiguity.  If  both  had 
been  legitimate  there  would  have  been  a  latent 
ambiguity ;  but,  inasmuch  as  one  is  legitimate 
and  other  is  not,  there  is  none.  Therefore  the 
Tice-ChanceUor  was  right  in  rejecting  the 
evidence,  and  the  appeal  must  be  dismissed. 

Solicitors :  T.  H.  PhUpots,  a^ent  for  E.  Bennison, 
Blackbtim ;  Pritchard,  Englefield,  and  Co.,  agents 
for  Ellis  D.  Little,  Blackburn;  J.  W.  Shaw, 
Blackburn. 


Thursday,  April  5. 

(Before  Lord  Ebreb,  M.R.,  Smith,  and 

Davet,  L.JJ.) 

Hebditch  t>.  MacIlwaine  and  others,  (a) 

APPLICATION  FOR  A  NEW  TEIAL. 

Defamatum — Libel  —  Privileged  oeeanon — PMi. 
cation  to  a  person  having  no  duty,  interest,  or 
power  in  the  matter — Belief  of  defendant  at  to 
duty,  interest,  or  power  of  the  person  to  icho» 
publication  is  made. 
Where  a  defendant  has  published  a  defamatory 
docum,ent  to  a  person  who  has  no  duty,  or 
interest,  or  power  in  the  subject-matter  of  the 
libel,  the  occasion  is  not  privileged  by  reamn^ 
that  the  defendant  had  at  the  time  of  the  pubU- 
cation  a  bonfl.  fide  and  reasonable  belief  tnat  the 
person  to  whom  the  publication  was  made  had 
some  duty,  interest,  or  power  tn  the  tuhjeet' 
matter  of  the  libel. 
Tompson  v.  Dash  wood  (48  L.  T.  Bep.  AT.  S.  943; 

II  Q.  B.  Div.  43)  overruled. 
This  was  an  application  by  the   defendants  for 
judgment  or  a  new  trial  upon  the  trial  of  the 
action    before    Williams,    J.,    with    a   jury,   at 
Taunton. 

The  action  was  for  libel  under  the  foUowii^ 
circumstances : 

The  plaintiff  had  been  a  candidate  at  an  elec- 
tion of  guardians  for  the  parish  of  South  Fether- 
ton,  in  the  county  of  Somerset,  and  was  elected. 

After  the  election  the  defendants,  who  were 
electors,  wrote  and  sent  to  the  board  oif  guardians 
a  letter  imputing  to  the  plaintiff  improper  con- 
duct in  obtaining  votes  at  the  election,  and  asking 
for  an  investigation.  The  improper  condnct 
alleged  was  the  tampering  with  the  voting  papers^ 
na  they  were  handed  in,  by  a  person  in  the 
employ  of  the  plaintiff,  who  was  engaged  in 
collecting  the  votes,  and  treating  with  dnnk  at 
certain  public-houses  several  of  the  voters. 

At  the  trial  of  the  action  Williams,  J.  left  the 
following  questions  to  the  jury :  (1.)  Is  the  letter 
libellous  ?  Answer :  Yes.  (2.)  Is  the  plea  of 
justification  proved,  either  wholly  or  in  part.* 
Answer-:  No.  The  third  question  became  un- 
necessary by  reason  of  the  jury's  answer  to  th» 
first.  (4.)  Did  the  defendants,  and  each  of  them, 
honestly  believe  it  to  be  their  duty  to  make  each 
and  all  the  communications  in  the  letter,  and  did 
they  each  sign  the  letter  under  a  sense  of  duty? 
Answer:  In  part  (5.)  Did  the  defendants,  and 
each  of  them,  honestly  and  reasonably  belieTe- 
that  the  board  of  guardians  were  the  proper 
authority  to  whom  to  apply  in  respect  of  each  and. 
ail  of  ue  matters  mentioned  in  the  tetter? 
Answer :  Yes.  The  leai-ned  judge  then  redirected 
the  jury  as  to  the  fourth  question,  and  left  them 
two  questions  in  its  place,  referring  to  the  two 
parts  of  the  letter,  the  questions  in  each  case 
being:  Did  the  defendants  write  that  under  a 
sense  of  duty  and  believing  the  board  to  be  the 
proper  persons  to  write  to?  Answer  as  to  the 
first  part.  Yes ;  as  to  the  second  part.  No. 

Upon  that  the  learned  judge  ruled  that  the 
occasion  was  not  wholly  privileged,  and  said  he 
would  put  no  question  as  to  malice. 

He  then  directed  the  jury  to  find  the  amouat  of 
damages.      The   jury  returned  a  verdict  of  lOL 
damages,  and  the  learned  judge  gave  judgment 
(a)  BeporMd  by  E.  UiKurr  Smith,  Bh).,  B«nlateir«t-Iaw. 
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for  the  plaintiff  accordinglj.     The  defendants 
now  moved  for  judgment  or  a  new  trial. 

J.  Alderton  Foote  (Metcalfe  with  him)  for  the 
-defendants. — The  learned  judge  ought  to  haye 
ruled  that  the  occasion  was  privileged,  and  the 
plaintiff  not  having  proved  malice,  judgment 
ought  to  have  heen  given  for  the  defendants.  I 
admit  that  the  board  of  guardians  had  no  interest 
or  duty  or  power  in  the  matter  complained  of. 
"Nevertheless,  as  the  defendants  sent  the  letter  for 
the  purpose  of  obtaining  redress,  and  did  so 
honestly  believing  that  the  board  had  some  power 
or  duty  which  would  enable  the  defendants  to 
obtain  redress,  the  occasion  was  privileged.  He 
Teferred  to  a  dictum  of  Fitzgerald,  B. : 

Waring  v.  MeCaUin,  7  Jr.  Bep.  C.  L.  2S2,  at  p.  288  ; 

Tompton  t.  Danhuood,  48  L.  T.  Eep.  N.  S.  943  ;  11 
Q.  B.  DiT.  43  ; 

Barri^on  v.  Biith,  5  E.  ct  B.  344  j 

M'LkmgaU  v.  Claridge,  1  Camp.  267  ; 

Bcarll  V.  Dixon,  4  P.  *  F.  250 ; 

Clearer  v.  Sarraiide,  1  Camp.  268 ; 

Fairman  v.  Ives  (5  B.  &  A.  642)  shows  that  the 
-fact  of  a  letter  being  written  for  the  purpose  of 
obtaining  redress  rebuts  the  presumption  of 
malice.  [Lord  Ebheb,  M.B.  referred  to  Pearson 
T.  Lemaitre,  5  M.  &  G.  700,  and  the  remarks  of 
Gresswell,  J.  at  pages  709  and  710.] 

Blake  Odgere,  Q.C.  and  Whately  for  the  plain- 
tiff.— In  every  action  of  libel  where  it  is  aonght  to 
show  that  an  occasion  is  privileged,  an  interest  or 
duty  must  be  shown  in  the  person  sending  and  in 
~tbe  person  receiving  the  libellous  document : 

Toogood  V.  Spyring,  1  G.  M  ^t  B.  181 ; 

Harrison  v.  Bttsh,  5  E.  A  B.  344. 

'Communications  made  for  the  purpose  of  obtain- 
ing redress  are  in  exactly  the  same  position  as 
.any  other  communication,  so  far  as  the  question  of 
privileged  occasion  is  concerned.  The  cases  cited  for 
the  defendants  are  no  authorities  for  the  proposi- 
tion in  support  of  which  they  are  used,  they  are 
aU  explainable  except  Tompson  v.  Dashwood  (uhi 
*up.\  which,  it  is  submitted,  was  wrong,  and 
should  be  oveiTuled.  In  the  case  of  complaints 
made  to  certain  state  officials  they  are  really 
made  to  the  Crown,  although  to  get  to  the  Queen 
they  have  to  pass  through  certain  channels.  Thera 
is  direct  authority  against  the  proposition  con- 
tended for  by  the  defendants  in  a  decision  in  this 
court: 

atnart  v.  Bell,  64  L.  T.  Eep.  N.  S.  633 ;  (1891)  2 
Q.  B.  341. 
Lord  EsHEB,  M.B. — In  this  case  the  plaintiff 
baa  brought  an  action  of  libel  against  the  defen- 
'dants  for  writing  and  publishing  with  regard  to 
the  plaintiff  that  when  he  was  a  candidate  in  an 
'election  of  guardians  of  the  poor  he  had  bribed 
«ome  of  the  electors.  Now,  such  an  action  as  that 
oonsists  not  merely  in  writing  a  libel,  but  in 
-writing  and  publishing,  and  the  material  point  is 
the  publication  of  what  has  been  written.  In 
this  case  it  has  been  proved  to  the  satisfaction  of 
the  jury  that  the  defendants  wrote  a  document 
'which  was  UbeUous  on  the  plaintiff,  and  that  they 
published  it  to  the  board  of  guardians.  The 
defendants  argue  that  though  that  may  be  so,  yet 
the  libel  was  published  on  a  privileged  occasion, 
and  that  the  plaintiff  had  not  proved  malice.  The 
proof  that  an  occasion  was  privileged  hes  on  the 
defendant,  and  if  he  proves  it,  then  the  burden  is 
on  the  plaintiff  to  prove  malice ;  but  there  is  no 


need  for  him  to  prove  malice  until  the  defendant 
has  first  proved  that  the  occasion  when  the  libel 
was  pubhshed  was  privileged.   Whether  or  not  an 
occasion  is  privileged  is  a  question  of  law,  a 
question  for  the  judge,  not  for  the  jury.    Now, 
tne  facts  in  the  present  case  upon  which  the 
question  of  law,  whether  or  no  the  occasion  was 
privileged,  has  to  be  determined  are  these  :    The 
plaintiff  had  been  a  candidate,  and  had  been  elected 
at  this  election  of  guardians.    The  defendants  are 
persons  who  had  a  right  to  vote  at  this  election 
and  after  the  election  was  over  they  sent  the 
defamatory  letter  to  the  board  of  guardians,  and 
this  is  the  publication  relied  on.    It  is  clear  that 
the  board  could  do  nothing.    They  coidd  not  set 
aside  the  election  or  do  anything  in  the  matter- 
That  being  so,  the  first  question  for  the  judge  at 
the  trial  was  whether  the  defendants    had   an 
interest  in  the  matter.    I  am  not  prepared  to  say 
that  they  had  not.    I  am  inclined  to  think  that 
they  had,  beca'ose  they  were  electors,  but  for  the 
purposes  of  this  judgment  I  will  assume  that  they 
had  an  interest.    The  next  question  is,  were  the 
board  of  guardians  interested  ?   I  think  they  were 
not.    It  seems  to  me  that  they  had  no  duty  or 
power  to  move    in    the   matter.      Under   these 
circumstances  it  seems  to  me  perfecUy  clear  that 
the  occasion  was  not  privileged.    To  that  the 
defendants    reply   that,    though    the    board    of 
guardians  may  not  have  had  any  interest  or  duty 
m  the  matter,  nevertheless  the  occasion  was  privi- 
leged because  the  defendants  believed  honestly 
and  reasonably,  or  not  unreasonably,  that  the 
board  of  guai'dians  had  a  power  or  duty  in  the 
matter,  and  wei-e  able  to  give  the  defendants  some 
redi-ess,  and  that  was  the  reason  why  the  defen- 
dants sent  the  letter  to  the  board.  I  cannot  accept 
that  proposition.    In  what  way  can  the  belief  of 
the  defendants,  who  have  maiie  a  mistake  and 
published  a  libellous  document  to  certain  persons 
who  have  no  interest  or  duty  or  power  in  the 
matter,  affect  the  question  whether  the  occasion 
of  the  publication  was  privileged  ?     It  is  true  that 
the  beuef  of  the  defendants  may  be  important 
upon  the  question  of  malice,  but  if  the  occasion 
was  not  in  any  other  respect  privileged  I  cannot 
see  what  is  the  importajice  of  the  defendants' 
belief.    However,  the  argument  was  put  forward 
as  being  based  upon  authority.    I  do  not  think 
that  any  court  has  decided  the  point  which  has 
been  argued  here,  but  certainly  it  has  not  been  so 
decided  by  the  Court  of  Appeal.  It  is  unnecessary 
for  us  to  justify  our  decision  by  a  minute  dis- 
cussion of  all  the  cases  that  have  been  cited  in  the 
argument.    The  first  case  relied  on  is  Waring  v. 
McCaldin  {ubi  sup.),  and  Fitzgerald,  B.  no  doubt 
used  an  expression  in  that  case  which  justified  its 
citation  here,  but  I  do  not  think  he  meant  to 
decide  the  point.    He  says  in  his  judgment :  "  If 
without  express  malice  I    make    a  defamatory 
charge  which  I  bona  fide  believe  to  be  true  against 
one  whose  conduct  in  the  respect  defamed  has 
caused  me  injury,  to  one  whose  duty  it  is,  or 
whose  duty  I  reasonably  beUeve  it  to  be,  to  inquire 
into  and  redress  such  injury,  the  occasion  is  privi- 
leged." The  alternative  there  mentioned  is  what  is 
reued  on  here.    But  is  that  the  real  judgment 
of  the  learned  judge  P    Immediately  before  the 
sentence  I  have  just  read  he  said  :  "  The  occasion 
of  making  a  defamatory  communication  is  thus 
privileged— when  it  is  made  by  one  having  an 
interest  in  making,  or  a  duty  to  make,  that  par- 
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ticular  defamatory  commTuucation  ...  to 
one  having  a  correaponding  interest  or  duty  in 
respect  of  that  subject-matter — that  is  to  say, 
who  has  an  interest  in  hearing,  or  a  duty  to  arise 
upon  hearing,  such  defamatory  communication." 
So  that,  having  laid  down  the  law  correctly,  he 
immediately  after  is  supposed  to  lay  down  the 
proposition  that  the  defendant's  belief  will  make 
an  occasion  privileged.  I  cannot  believe  that  the 
words  relied  upon  are  his  real  judgment,  and  I 
think  he  must  nave  used  them  inadvertently.  I 
do  not  think  he  meant  to  decide  the  proposition 
cited  here  for  the  defendants,  but,  if  ne  did  use 
these  words  purposely,  I  cannot  agree  with  him. 
The  only  case  cited  which  is  binding  on  us  is 
SUiari  t.  Bell  {vbi  aup.),  which  is  a  decision  of  the 
Court  of  Appeal ;  but  I  think  that,  when  that  case 
is  looked  into,  it  will  be  found  to  be  an  authority 
against  the  defendant's  contention.  After  con- 
sidering a  number  of  cases,  Lindley,  L.J.  then 
says :  '•  Now,  adopting  the  language  of  Erie,  C.J., 
I  ask,  do  the  circumstances  show  that  the  state- 
ment complained  of  was  made  in  the  discharge  of 
some  social  or  moral  duty,  or  that  the  speaker  or 
the  person  addressed  had  an  interest  in  making 
or  receiving  the  communication  ?  "  He  then  dis- 
cussed the  question  of  the  defendant's  interest, 
and  continued :  "  But  the  question  still  remains, 
whether  the  defendant  was  not  under  a  moral  or 
social  duty  to  make  such  commimication.  Both 
the  defendants  and  Stanley  say  that  the  defen- 
dants aoted  under  a  sense  of  duty ;  but  this, 
though  important  on  the  question  of  malice,  is  not, 
I  tiiink,  relevant  to  the  question  whether  the  occa- 
sion wab  or  was  not  privileged.  That  question 
does  not  depend  on  the  defendant's  belief,  but  on 
whether  he  was  right  or  mistaken  in  that  belief." 
That  seems  to  me  distinct  authority  that  the 
belief  of  the  defendant  at  least  is  immatei-ial. 
Then  the  case  of  Harrison  v.  Bitth  (uhi  sup.)  was 
cited  as  an  authority ;  but  Lord  Campbell,  C.J. 
there  declined  to  give  any  opinion  on  the  p(Hnt, 
so  that  it  seems  to  me  that  the  case  cannot  be 
cited  as  an  authority  upon  this  question.  Then 
the  cases  of  McDougall  v.  Claridge  {ubi  sup.)  and 
Fairman  v.  Ives  (vhi  sup.)  were  cited,  but  from 
what  was  said  by  the  Court  of  Common  Fleas, 
when  those  cases  were  cited  in  Pearson  v.  Lemaiire 
(5  M.  &  G.  700),  it  appears  that  they  are  both  within 
the  ordinary  rule,  and  do  not  assist  the  defendants 
here.  The  report  also  of  the  case  of  Searll  v. 
Dixon  {ubi  sup.)  is  not  satisfactory.  There  is  one 
case  which  seems  to  be  in  favour  of  the  defendants' 
contention,  and  that  is  Tompson  v.  Dashwood  {ubi 
tup.).  There,  I  think,  the  judges  did  draw  a 
distinction  between  writing  and  publishing  a 
libel;  but,  as  I  have  said,  the  cause  of  action 
depends  on  the  publication  of  the  document,  not 
on  the  writing  of  it.  The  only  way  in  which  that 
case  can  be  dealt  with  is  to  say  that  we  do  not 
agree  with  it,  and  in  mv  opinion  it  was  wrongly 
decided.  Therefore,  with  regard  to  the  present 
case,  when  it  was  proved  that  the  defendants  had 
published  this  libel,  and  that  the  board  of  guar- 
dians to  whom  it  was  pubhshed  had  no  interest, 
or  duty,  or  power,  to  deal  with  the  complaint 
made  to  them,  then  the  judge  ought,  without 
more,  to  have  held  that  the  occasion  was  not 
privileged,  and  that  there  was  no  further  question 
m  the  case  except  as  to  damages.  Therefore,  the 
last  questions  which  the  learned  judge  left  to  the 
jury  were  unnecessary  and  irrelevant,  and  it  is 


immaterial  what  the  findings  of  the  jnry  upon 
them  were.  I  am  of  opinion,  upon  the  undisputed 
facts  of  this  case,  that  the  occasion  was  not  privi- 
leged, and  this  application  therefore  fails,  and 
must  be  dismissed. 

Smith,  L.J. — I  agree  that  this  application  fails- 
The  action  is  for  libel,  and  the  plaintiff  established 
a  prima  facie  case,  namely,  that  the  defendants 
had  falsely  and  maliciously  published  a  document 
which  was  defamatory  of  the  plaintiff.  The 
defendants  in  reply  say  that  the  occasion  was 
privileged,  and  bo  seek  to  rebut  the  presumption 
of  malice  which  the  law  implies  on  the  publication 
of  a  libellous  document.  The  question  therefore 
arises,  what  constitutes  a  privileged  occasion. 
The  law  was  laid  down  by  Parke,  B.  in  Toogood  v. 
Spyring  {ubi  tup.)  and  also  by  Lord  Campbell, 
O.J.  in  Harrison  v.  Buth  {ubi  sup.).  Jn  the  latter 
case  it  was  laid  down  that  "a  communication 
made  bond  fide  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest  or  in 
reference  to  which  he  has  a  duty" — and  I  will 
add  here,  whether  legal,  moral,  or  social — "  is 
privileged  if  made  to  a  person  having  a  cor- 
responding interest  or  duty,  although  it  contains 
criminatory  matter  which,  without  this  privilege, 
would  be  slanderous  and  actionable."  That  is  to 
say,  there  must  be  a  corresponding  duty  or  inte- 
rest in  the  person  sending  and  in  the  persom 
receiving  the  libellous  document.  In  this  case  it 
is  clear  that  the  board  of  guardians  had  no  inte- 
rest or  duty  in  the  matter  complained  of  by  the 
defendants,  and  therefore  it  follows  that  the  libel 
was  not  published  upon  a  privileged  occasion.  That 
was  to  a  certain  extent  admitted,  but  it  was  argued 
that,  though  the  communication  was  addr^sed 
to  persons  who  had  no  interest  or  dntv  in  the 
matter,  nevertheless  the  occasion  would  oe  privi- 
leged if  the  defendants  bond  fide  and  reasonably 
believed  that  the  board  of  guardians  had  some 
interest,  duty,  or  power.  That  does  not  seem  to 
me  to  be  the  law.  The  belief  of  a  libeller  cannot 
make  an  occasion  privileged  if  it  is  not  otherwise 
privileged.  In  Stuart  v.  Bell  {ubi  nip.)  Lindley, 
L.J.  pointed  out  that  the  question  of  privilege 
does  not  depend  on  the  defendant's  belief,  and  I 
entirely  agree  with  him  there.  Several  cases 
were  cited  in  support  of  the  defendante'  conten- 
tion, but  I  must  pass  most  of  them  by.  Tbo 
strongest  case  is  Waring  v.  MeCaldin  {wj>i  tup.), 
in  which  Fitzgerald,  B.  used  the  words  which  the 
Master  of  the  Bolls  has  already  read.  I  do  not 
think  that  the  passage  in  his  judgment  which  is 
rehed  on  is  right  in  law.  It  seems  to  me,  there- 
fore, that  my  brother  Williams  ought,  at  the  trial 
of  this  action,  to  have  ruled  that  the  occasion  was 
not  privileged.  No  doubt  he  thought  it  safer  to 
leave  to  the  jury  the  later  questions,  but  they 
were  unnecessary.  Even  if  we  were  wrong  in  the 
law  which  we  are  applying  to  this  case,  I  think 
that  on  the  findings  of  the  jury  the  defendants 
would  be  out  of  court.  I  agree  that  this  appeal 
ought  to  be  dismissed. 

Daybt,  L.J. — I  agree  that  this  appeal  must  be 
dismissed. — I  agree  also  with  what  the  Master  of 
the  Bolls  has  said  with  regard  to  Tompmn  ▼. 
Dashwood  {ubi  sup.),  and  I  think  that  the  case 
cannot  be  supported.  Upon  the  question  whether 
the  occasion  of  the  publication  of  a  libel  is  privi- 
leged, I  cannot  see  how  the  state  of  the  defenouit's 
mind  can  of  itself  make  any  difference.    I  think 
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it  is  mmecesaaiT'  to  discuss  all  the  authorities 
that  have  been  cited  by  the  learned  counsel  for 
the  defendants,  because  I  think  none  of  them, 
except  Tompson  v.  Dathioood  (ubi  sup.)  ai-e  reallT 
in  his  favour,  and  Sttuirt  v.  Bell  {uht  sup.)  in  this 
court  is  against  him.  As  to  the  case  of  Waring  t. 
JIfeCaldin  [ubi  »up.),  I  must  say,  with  great  respect 
to  Fitzgerald,  B.,  that  I  think  the  dictum  that  baa 
been  cited  to  us  was  uttered  per  incuriam,  and 
cannot  be  supported.    I  agree  that  the  appeal 

Application  ditmisted. 

Solicitors  for  the  plaintiff,  Rowcliffes,  Bawle,  and 
Co.,  for  John  Trevor-Davies,  Teovil. 

Solicitors  for  the  defendants,  Taunton  and 
Dade,  for  Sir  Richard  Howard,  Weymouth. 


Thurtday,  April  19. 
(Before  Lord  Esheb,  M.B.,  Smith  and  Bayey, 

L.JJ.) 

Flowee  v.  The  London  and  Nobth- Westeen 

Railway  Company,  (a) 

APPLICATION   FOE  A  NEW  TEIAL. 

Infant — Contract — Benefit  of  infant — Carriage  of 
infant  &j/  railway  company — Company  not  to  he 
liable  for  negligence. 
Under  an  arrangement  inith  a  colliery  ovaner,  a 
railioay  company  agreed  to  issue  passes  by  their 
railway  to  persons  employed  in  the  colliery. 
They  accordingly  gave  a  free  pass  to  the  plaintiff, 
a  boy  employed  in  the  colliery,  who  was  between 
thirteen  and  fourteen  years  of  age,  and  the  plain- 
tiff at  the  sams  tims  signed  an  agreem.ent  by 
lohieh,  in  consideration  of  being  carried  by  tlie 
defendant  company,  he  agreed  that  neither  he, 
his  executors,  his  administrators,  or  relatives 
should  have  any  daim  ajratns<  the  defendant 
company  by  reason  of  any  acddeni,  injury,  or 
loss  which  might  happen  to  him  or  his  property 
while  travelling  on  the  defendants'  railway,  not- 
withstanding such  accident,  injury,  or  loss 
might  be  occasioned  by  the  negligence  of  the 
defendants  or  their  servants;  and  that  he,  his 
executors,  and  administrators  would  indemnify 
the  defendant  company  a-gainst  aU  loss,  costs, 
damages,  and  expenses  which  they  m/ight  incur 
by  reason  of  any  su^h  accident,  injury,  or  loss, 
or  by  reason  of  any  claim  or  legal  proceedings 
instituted  or  taken  by  him  or  them  against  the 
defendants  or  any  of  the-ir  officers  or  servants  in 
respect  thereof;  and  that  he  would  desist  from 
exercising  his  privilege  of  using  the  pass  when- 
ever required  by  the  defendants  or  any  of  their 
agents  so  to  do. 
Held,  that  the  agreement  taken  as  a  whole  was  to 
prejudicial  to  the  plaintiff,  being  an  infant,  that 
tt  was  unfair  that  he  should  be  bound  by  it,  and 
it  was  therefore  not  binding  upon  him. 
This  was  an  application  by  the  defendant  com. 
psmy  for  judgment  or  a  new  trial  in  an  action 
tried  before  Kennedy,  J.  with  a  jury  at  Cardiff. 

The  action  was  brought  to  recover  damaees  for 
personal  injuries  caused  to  the  plaintiff  by  the 
negligence  of  the  defendants'  servants  while 
traveUing  on  the  defendants'  railway. 

The  defendants  pleaded  that  there  was  no 
negligence  on  their  part,  that  there  was  contri- 
butor negligence  on  the  part  of  the  plaintiff,  and 

(a)  JteporMd  ij  E.  Uaklsy  Shith,  Etq.,  Barrliiter'«i-Li>i>. 


they  relied  upon  an  agreement  which  the  plaintiff 
had  entered  into  with  them  under  the  following 
circumstances : 

In  1891,  the  plaintiff,  being  then  between 
thirteen  and  fourteen  years  of  age,  was  employed 
by  one  Williams  in  a  colliery  belonging  to  him  at 
a  place  called  Hollybush.  He,  with  many  other 
colliers  employed  at  this  colliery,  lived  at  Black- 
wood, a  place  about  four  and  a  half  miles  from  the 
coUiery.  There  was  no  direct  road  between  the 
two  places,  and  practically  the  only  means  of 
going  from  one  to  the  other  was  by  the  defendants' 
railway. 

WUliams  therefore  made  an  ai-rangement  with 
the  defendants  under  which  they  carried  the 
colliers  from  Blackwood  to  Hollybush  and  back 
again,  Williams  paying  the  defendants  monthly 
according  to  the  number  of  colliers  carried. 

The  plaintiff  under  this  agreement  between 
Williams  and  the  defendants  received  a  free  pass 
between  Hollybush  and  Blackwood,  and  a.t  the 
same  time  signed  a  printed  form  of  agreement  as 
was  done  by  the  othei-  colliers  living  at  Black- 
wood and  employed  at  Hollybush. 

This  agreement  was  as  follows : 

Colliers  Indemnity  Form.  Feb.  28,  1891.  I,  the 
nndereigned,  Abraham  Flower,  of  Blackwood,  in  oon- 
sideration  of  yon,  the  London  and  North- Western  Bail- 
way  Company,  permittincr  me  to  travel  by  yonr  railwqr 
between  Blackwood  and  Hollybnah,  either  by  mineral, 
goods,  or  paseenger  trains,  as  may  be  most  conve- 
nient to  yon,  at  certain  agreed  reduced  rates,  do  hereby 
agree  that  neither  I  nor  my  ezecntors  or  administrators 
or  relatives  shall  have  any  claim  against  yon  by  reason 
of  any  accident,  injaiy,  or  loss  whi(^  may  happen  to  me 
or  my  property  while  joining,  travelling  by,  or  alighting 
from  such  trains,  or  while  npon  your  railway  or  property, 
notwithstanding  any  such  accident,  injiuy,  or  loss,  is 
occasioned  by  the  negligence  of  yon  or  any  of  yonr 
officers  or  servants.  And  further  that  I,  my  executors 
and  administrators,  will  indemnify  yon  from  and  against 
all  loss,  costs,  damages,  and  expenses  which  yon  may 
incnr  by  reason  of  any  such  accident,  injury,  or  loss  to 
me  or  to  my  property,  or  by  reason  of  any  claim  or  legal 
proceedings  instituted  or  taken  by  me  or  them  against 
yon  or  any  of  yonr  officers  or  servants  in  respect  thereof. 
And,  lastly,  that  I  will  desist  from  exercising  the  privi- 
lege aforesaid  whenever  I  shall  be  requested  by  yon  or 
any  of  yonr  agents  so  to  do. 

In  April  1891  the  plaintiff  was  knocked  down 
and  injured  by  an  engine  of  the  defendants  on  a 
journey  from  Hollybush  to  Blackwood,  and  he 
commenced  the  present  action  in  consequence. 

At  the  trial  of  the  action  before  Kennedy,  J. 
with  a  jury,  the  jury,  in  answer  to  the  questions 
left  them  oy  the  learned  judge,  found  that  there 
was  negligence  in  the  defendants'  servants,  that 
there  was  no  contributory  negligence  in  the  plain- 
tiff, and  that  the  above-mentioned  agreement 
between  the  plaintiff  and  the  defendants  was  not 
to  the  plaintiff's  benefit,  and  they  assessed  the 
damages  at  1752. 

The  learned  judge  said  that,  npon  the  question 
whether  the  agreement  was  beneficial  to  the  plain- 
tiff, he  was  of  the  same  opinion  as  the  jury,  and  he 
gave  judgment  for  the  plaintiff. 

The  defendants  moved  for  judgment  or  a  new 
trial. 

BaiViache  (B.  F.  Williams,  Q.G.  with  him)  for  the 
defendants. — The    contract  is    binding    on    the 

glaintiff ,  though  he  is  an  infant.    What  the  court 
as  to  consider  is,  using  the  words  of  Lord  Esher, 


Digitized  by ' 


>8i 


830-Vol.  LXX.,  N.  8.] 


THE  LAW  TIMES. 


[Aug.  11.  Vatti 


Ct.  OF  App.] 


Andbbson  v.  Dea.k. 


[Ct.  of  App. 


M.B.,  who  adopts  the  rale  Md  down  by  F17,  L.J., 
"  whether  the  stipulation  objected  to  ie  not  such  as 
to  make  the  whole  contract  of  service  under  par- 
ticular circumstances  unfair :" 

Corn  T.  Matthews,  68  L.  T.  Bep.  N.  S.  480 ;  (1893) 
1  Q.  B.  310. 
The  risks  of  travel  by  railway  are  inappreciable ; 
the  loss  of  any  remedy  against  the  company  in 
case  of  accident  through  the  negligence  is  more 
than  compensated  by  the  free  pass  which  the 
plaintiff  obtained ;  so  that  the  contract  cannot  be 
considered  to  have  been  inequitable  at  the  time 
when  it  was  made.  This  same  conti-act  was  signed 
by  all  the  other  men  and  boys  working  in  the 
Holly  bush  collieries  and  living  at  Blackwood,  so 
that  such  provisions  as  are  in  it  "were  at  the  time 
common  to  labour  contracts,"  and  should  there- 
fore be  held  binding  on  the  plaintiff : 

Leilie  v.  Fitzpatrick,  37  L.    T.  Eep.  N.  S.    461; 
3  Q.  B.  Div.  229 ; 

Fellows  y.  Wood,  59  L.  T.  Bep.  N.  S.  513. 

Abel  Thomas,  Q.O.  and  8.  T.  Evans,  for  the 
plaintiff,  were  not  called  upon. 

Lord  EsHEB,  M.B. — The  question  in  this  case 
is,  whether  this  agreement  is  not  so  prejudicial  to 
a  boy  of  thirteen  as  to  be  wholly  unfair  to  him. 
That  is  a  question  for  the  judge.  It  was  con- 
tended that  the  agreement  was  fair  when  it  was 
made,  though  it  has  since  turned  out  not  to  be  a 
fair  one.  There  seems  to  me  to  be  no  argument 
in  that  contention,  because  the  agreement  was 
made  in  view  of  the  very  thing  happening  which 
has  in  fact  happened.  The  agreement  provides 
not  only  against  the  negligence  of  the  defendants' 
servants,  but  also  against  the  negligence  of  the 
directors  themselves,  if  they  should  do  anything  in 
disregard  of  their  own  rules.  It  provides  that  if 
by  reason  of  their  negligence  the  plaintiff  should 
be  killed,  his  mother,  for  instance,  whose  support 
he  may  be,  could  not  bring  an  action  under  Lord 
CampbeU's  Act,  and  if  she  should  do  so,  the  plain- 
tiff's executors  ai«  to  indemnify  the  defendants 
against  their  damages  and  costs.  Such  a  contract 
must  produce  indignation  in  the  mind  of  any 
reasonable  person,  and  it  is  impossible,  as  it  seems 
to  me,  to  hold  that  it  is  beneficial  to  the  plaintiff. 
I  think  it  is  wholly  unfair  to  him,  and  the  applica- 
tion must  be  dismissed. 

Smith,  L.J. — I  agree  with  what  my  Lord  has 
said.  The  question  is,  whether  this  agreement,  as 
a  whole,  is  so  much  to  the  detriment  of  the  infant 
that  it  is  unfair  that  he  should  be  bound  by  it. 
That  is  a  question  for  the  judge.  The  effect  of  it 
is  that,  provided  the  defendants  carry  the  infant 
so  long  as  they  like,  they  may  be  as  negligent  as 
it  suits  them.  ■  It  seems  only  necessary  to  state 
that,  to  show  that  the  agreement  cannot  be  for 
the  plaintiffs  benefit,  and  that  it  is  not  binding 
on  him. 

Davet,  L.  J.-I  agree.  ^^Ucatum  dismissed. 

Solicitors  for  the  plaintiff,  T.  JiTetealfe  and 
Bharpe,  for  T.  8.  Edwards,  Newport,  Mon. 

Solicitors  for  the  defendants,  T.  White  and 
SoTis,  for  Gustard  and  Waddington,  Usk. 


April  11  and  May  1. 
(Before  Lord  Esheb,  M.R.,  Skith   and 
Davkt,  L.JJ.) 
Andeksom  v.  Dean,  (a) 
application  foe  a  new  tbial. 
Practice — Liverpool  Court  of  Passage — Appeal- 
Court  of  Appecd — Liverpool   Court  of  Passage 
Act  1893  (66  &  67  Viet.  e.  37),  s.  10. 
Under  sect.  lO  of  the  Liverpool   Court  of  Passajr 
Act   1893,   an  Appeal  from  a  decision  of  thai 
court  lies  to  the  Court   of  Appeal,  not  to  the 
Queen's  Bench  Division. 
Upon  a  motion  in  the  Court  of  Appeal  for  a  Mew 
trial  of  an  action  tried  in  the  Liverpool  Court  of 
Passage,  the  judge  of  that  court  should  supply 
the  Court  of  Appeal  teith  a  note  of  the  evidence. 
This  was  an  appeal  by  the  plaintiff  from  a  deci- 
sion of  the  judge  of  the  Court  of  Passage  at 
Liverpool  at  the  trial  of  the  action    without  a 
jury,  in  which  he  gave  judgment  for  the  d^eo- 
dant. 

By  the  Liverpool  Court  of  Passt^e  Act  1893 
(56  &  67  Vict.  c.  37)  it  is  enacted.by  sect.  10  as 

follows  : 

An  appeal  Rhall  be  allowed  upon  the  trial  of  an7  iss« 
in  the  C'onrt  of  Passage  in  evei7  case  where  an  appeal 
would  be  allowed  on  a  trial  at  Niai  Prina,  and  subjeet  to 
the  same  rules,  regulations,  and  provisions. 

April  11. — Upon  the  appeal  being  called  on, 

Montagu  Lush,  for  the  defendants,  took  a  pre- 
liminary objection  that  the  appeal  should  have 
been  brought,  in  the  same  way  as  an  appeal  from 
a  County  Court,  to  the  Queen's  Bench  Division, 
and  it  was  therefore  wrongly  brought  to  the 
Court  of  AppeaL  He  referred  to 
Speers  v.  Daggers,  Cab .  &  E.  503. 

8hepherd  Little  for  the  plaintiff. 

Cur.  adv.  vuU. 

May  1.  —  Davet,  L.J.  read  the  following 
judgment  of  the  court  (Lord  Esher,  M.B.,  Smitli 
and  Davey,  L.JJ.) : — This  is  an  appeal  from  a 
judgment  of  the  learned  judge  of  the  Court  of 
Passage  on  the  trial  of  an  action.  A  preliminaiy 
objection  has  been  taken  on  behalf  of  the  respon- 
dent that  the  appeal  is  not  to  this  court  but  to  a 
divisional  court  of  the  Queen's  Bench  Division. 
The  question  depends  on  the  true  construction  of 
sect.  10  of  the  Liverpool  Court  of  Passage  Act 
1893  (66  &  67  Vict.  c.  37).  But  in  oixler  to 
imderstand  the  question  one  must  look  at  the 
position  of  the  Court  of  Passage  as  regards 
appeals  at  the  time  when  the  Act  was  passed.  The 
Court  of  Passage  is  an  inferior  court,  though  an 
ancient  Court  of  Record.  By  a  section  ra  the 
Com-t  of  Passage  Act  1863  an  appeal  is  given 
with  the  leave  of  the  judge  of  the  court  "  on  the 
trial  of  any  issue  "  to  one  of  the  superior  courts 
at  Westminster ;  and  by  sect.  46  of  the  Judicature 
Act  1873  that  jurisdiction  is  transferred  to  the 
High  Court.  There  was,  therefore,  at  the  time  of 
the  passing  of  the  Act  of  1893  ezistine  a  ri((ht  of 
appeal  ''on  the  trial  of  any  issue  (whatevo- 
those  words  may  mean)  from  the  Court  of 
Passage  to  the  High  Court,  but  subject  to  the 
leave  of  the  judge  of  the  Court  of  Passage. 
Sect.  7  of  the  Act  of  1893  gives  to  the  registrar  of 
the  Court  of  Passage  all  the  powers  which  a 
registrar,  district  registrar,  master,  taxing  officer. 

(a)  Beported  by  E.  Uaslbt  Sutb,  Esq.,  BatT<aUr.u-Ltw. 
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or  associate  of  the  High  Court  has  or  would  have 
in  the  same  matter  if  the  same  were  proceeding 
in  the  High  Court ;  and  sect.  8  enables  the  judge 
of  the  Court  of  Passage,  with  the  concurrence  of 
the  Rule  Committee,  to  adopt  and  apply  to  the 
Court  of  Passage  all  or  any  of  the  rules  for  the 
time  being  reguating  the  practice  and  procedure 
of  the  High  Court.  So  far  an  intention  may  be 
discerned  to  assimilate  the  practice  of  the  Court 
of  Passage  to  that  of  the  High  Court.  Then 
comes  sect.  10.  The  question  is  whether  this 
section  gives  a  new  right  of  appeal  to  this  court, 
or  merely  regulates  the  ordinary  right  of  appeal 
and  de&ies  the  conditions  under  which  it  is 
exercisable.  It  is  argued  that  "a  trial  at  Nisi 
Prius "  can  take  pla^  in  the  High  Court  only, 
and  that  under  the  provisions  of  53  &  54  Vict. 
c.  44,  known  as  Mr.  Finlay's  Act,  a  motion  for  a 
new  trial  or  to  set  aside  a  verdict,  finding,  or 
judgment  (which  is  the  only  way  of  appealing  on 
a  tnal  at  Nisi  Prius)  comes  to  this  court.  It  is 
further  pointed  out  that  the  word  "provisions" 
is  large  enough  to  include  the  provisions  of  the 
Judicature  Acts  (including  Mr.  Finlay's  Act),  and 
that  word  will  have  no  force  or  effect  as  distin- 
guished from  rules  and  regulations  unless  it  be  so 
construed.  On  the  other  hand,  it  is  contended 
that  the  effect  of  the  section  is  merely  to  remove 
the  necessity  for  obtaining  the  leave  of  the  judge 
to  an  app«Ll  "  upon  the  trial  of  any  issue  "  under 
the  Act  of  1853,  and  to  assimilate  the  procedure 
on  appeals  to  the  Divisional  Court  to  that  on 
appeals  to  this  court  from  the  High  Court  in  like 
cases.  We  are  not  altogether  satisfied  that  we 
ought  without  express  words  to  construe  the 
section  as  creating  a  new  Court  of  Appeal  from 
the  Court  of  Passage ;  but,  looking  to  the  inten- 
tion shown  in  sects.  7  and  8  to  assimilate  the 
procedure  of  the  Court  of  Passage  to  that  of  the 
High  Court  and  to  the  dilficulty  of  giving  full 
effect  to  the  language  in  which  sect.  10  is  ex- 
-pressed,  without  saying  that  an  appeal  is  given  to 
this  court,  we  thiiuc  that  this  is  the  sound  and 
right  construction  of  this  somewhat  obscure 
section.  We  therefore  think  that  the  preliminary 
objection  should  be  overruled. 

Lord  !Bbhek,  M.B. — ^I  wish  to  add  this,  that  as 
an  appeal  from  the  judge  of  the  Court  of  Passage 
will  now  come  direct  to  this  court  in  like  manner 
as  a  motion  for  a  new  trial  in  the  case  of  a  trial 
by  a  judge  of  the  High  Coui-t  with  a  jury,  the 
judge  should  supply  this  court  with  a  note  of  the 
evi&ace  in  the  same  way  as  is  done  by  a  judge  of 
the  High  Court. 

The  Court  then  heard  the  appeal,  and  ordered 


a  new  trial  to  be  had. 


New  trial  ordered. 


Solicitors  for  the  plaintiff,  Bidsdale  and  Son, 
for  H.  Davies,  Liverpool. 

Solicitors  for  the  defendant,  Crowders,  Vizard, 
and  Co.,  for  Clarke  and  Davis,  Liverpool. 


April  17  and  May  1. 

(Before  Lord  Eshes,  M.B.,  Smith  and 

Davet,  L.J  J.) 

Nind  v.  The  Nineteenth  Centubt  BuiiJ>iNa 
Society,  (o) 

appeal  fboh  the  queen's  bench  division. 

Landlord  and  tenant — Underlease — Breach  of  cove- 
nant to  repair — Landlord's  costs  of  solicitor  and 
surveyor  under  Conveyancing  Act — Liability  of 
under-lessee — Conveyancing  and  Law  of  Pro- 
periy  Act  1881  (44  A  45  Vvet.  c.  41).  s.  14— Con- 
veyancing  and  Law  of  Property  Act  1892  (66  &  56 
Vict.  c.  13),  ss.  2  and  4. 

By  sect.  2  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  1892  a  lessor  is  entitled  to  recover  as  a 
debt  due  to  him  from  a  "  lessee,"  and  in  addition 
to  damages  {if  any),  aU  reasonable  costs  and 
expenses  properly  tneurred  by  the  lessor  in  tho 
employment  of  a  solicitor  and  a  surveyor  or 
valuer,  or  otherwise,  in  reference  to  any  breach 
giving  rise  to  a  right  of  re-entry  or  forfeiture 
which,  at  the  reqttest  of  the  lessee,  is  waived  by  the 
lessor  by  writing  under  his  hand,  "  or  from  which 
the  lessee  is  relieved  under  the  provisions  of  the 
Conveyancing  and  Law  of  Pr<^erly  Act  1881  or 
ofthUAet." 

Held  (reversing  the  judgment  of  the  Queen's  Bench 
Division  (ante,  p.  316;  (1894)  1  Q.  B.  472),  that 
a  lessor  has  no  riaht  of  action  under  this  section 
against  an  under-lessee  of  the  demised  premises. 
SemMe  (per  Lord  Esher,  M.B.  and  Davey,  L.J.), 
that  the  words  in  the  section,  "from  which  the 
lessee  is  relieved,"  &c.,  refer  to  relief  given  by  the 
court  in  a  case  in  which  a  lessor  has  an  en- 
forceable right  of  re-entry  or  forfeiture. 
This  was  an  appeal  by  the  defendants  from  the 
judgment  of  the   Queen's  Bench  Division   (Day 
and  Lawrance,  JJ.)  upon  an  appeal  from  a  deci- 
sion of  the  judge  of  the  City  of  London  Court. 

The  case  is  reported  ante,  p.  316 ;  (1894)  1  Q.  B. 
472,  where  the  facts  are  fully  set  out. 

By  the  Conveyancing  and  Law  of  Property 
Act  1881  (44  &  45  Yict.  c.  41)  it  is  enacted  as 
follows : 

Sect.  14.  (1)  A  right  of  n-entry  or  fotfeitai«  onder 
any  proviso  or  gtipiilation  in  a  lease,  for  a  breach  of  any 
oovenant  or  condition  in  the  lease,  shall  not  be  enforce- 
able, by  action  or  otherwise,  nnless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and, 
in  any  case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  leiisee  fails,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is 
ci^mble  of  remedy,  and  to  make  reasonable  compen- 
sation in  money  to  the  satiafaotion  of  the  lessor  for  the 
breach.  (2)  YThere  a  lessor  is  proceeding,  by  action  or 
otherwise,  to  enforce  such  a  right  of  re-entry  or  for- 
feitnie,  the  lessee  may,  in  the  lessor's  action,  if  any,  or 
in  any  action  brought  by  himself,  apply  to  the  conrt  for 
relief ;  and  the  conrt  may  grant  or  refuse  relief,  as  the 
court,  having  regard  to  tiie  proceedings  and  conduct  of 
the  parties  under  the  foregoing  provisions  of  this  section, 
and  to  all  the  other  circumstances,  thinks  fit ;  and,  in 
case  of  relief,  may  grant  it  on  such  terms,  if  any,  as  to 
costs,  expenses,  damages,  compensation,  penalty,  or 
otherwise,  including  the  granting  of  an  injunction  to 
restrain  any  like  breach  in  the  future,  as  the  conrt  in 
the  circumstances  of  each  case  thinks  fit.  (3)  For  the 
pnrpoiea  of  this   section  a  lease  includes   an  original 
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or  derivatiTe  nnderlease  .  .  .  and  •  leasee  indades 
an  original  or  derivative  imder-lesaee. 

By  the  Conveyancmg  and  Law  of  Property 
Act  1892  (55  &  56  Tict.  c.  13)  it  is  enacted  as 
follows : 

Sect.  1.  (1)  .  .  •  The  Conyeyanoiog  and  Law  of 
Property  Aot  1881,  and  the  Conveyanoin^  Aot  1882,  and 
this  Act,  shall  be  read  together    .     .     . 

Seot.  2.  (1)  A  lessor  shall  be  entitled  to  recover  as  a 
debt  doe  to  him  from  a  lessee,  and  in  addition  to  damages, 
if  any,  all  reasonable  costs  and  expenses  properly 
incurred  by  the  lessor  in  the  employment  of  a  solicitor 
and  surreyor  or  vainer,  or  otherwise,  in  reference  to  any 
breach  giving  rise  to  a  right  of  re-entry  or  forfeiture 
which,  at  the  reqnest  of  the  lessee,  is  waived  by  the 
lessor  by  writing  nnder  his  hand,  or  from  which  the 
lessee  is  relieved  nnder  the  provisions  of  the  Con- 
veyancing and  Law  of  Property  Aot  1881  or  this  Act. 

Sect.  4.  Where  a  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  a  right  of  re-entry  or  forfeiture 
nnder  any  covenant,  proviso,  or  stipulation  in  a  lease, 
the  court  may,  on  application  by  any  person  claiming  as 
nnder-lessee  any  estate  or  interest  in  the  property  com- 
prissd  in  the  lease,  or  any  part  thereof,  either  in  the 
lessor's  action,  if  any,  or  in  any  action  brought  by  such 
person  for  that  purpose,  make  an  order  vesting  for  the 
whole  term  of  the  lease,  or  any  less  term,  the  property 
comprised  in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  nnder-lessee  to  any  estate  or  interest  in  such 
property  upon  such  conditions  as  to  execution  of  any 
deed  or  otiier  document,  payment  of  rent,  costs,  ex- 
penses, damages,  compensation,  giving  securi^  or  other- 
wise as  the  court  in  the  oircomstanoes  of  each  case 
«haU  think  fit.    .    .    . 

The  Queen's  Bench  Division  (Day  and  Lawrance, 
JJ.)  held  that  a  lessor  was  entitled,  under  sect.  2 
of  the  Act  of  1892,  to  bring  an  action  for  costs 
incurred  by  him  in  the  employment  of  a  solicitor 
and  a  surveyor  against  the  under-lessee  of  the 
demised  premises. 

The  defendants,  the  underlessees,  appealed. 

April  17. — Hopkinaon,  Q.C.  and  D'Eyncourt, 
for  the  defendants,  cited 

CretBii'ell  v.  Davidson,  56  L.  T.  Eep.  N.  S.  811 ; 
BuH  T.  dray,  65  L.  T.  Bep.   N.   S.  229 ;  (1891j 

2  Q.  B.  98  ; 
Sfeinner'n  Company  v.  Knight,  65  L.  T.  Eep.  N.  S. 
240 ;  (1891)  2  Q.  B.  542. 
Jelf,  Q.C.  and  T.  Terrell  for  the  plaintiff. 
The  arguments  were  the  same  as  those  used  in 
the  court  below.  Cur.  adv.  vvlt. 

May  1. — Lord  EsREB,  M.B. — I  entirely  agi-ee 
with  the  judgment  which  has  been  prepared  by 
Darey,  L.J.,  and  there  is  nothing  that  I  wish  to 
add  to  it. 

Smith,  L.J.  read  the  following  judgment : — In 
this  action  the  plaintiff,  who  is  a  lessor,  sues  the 
defendants,  who  ore  under-lessees  of  premises  of 
the  plaintiff,  to  recover  from  them  certain  costs 
and  expenses  which  the  plaintiff  has  incurred 
in  employing  a  solicitor  and  surveyor  to  prepare  a 
notice  specifying  the  particular  breaches  of  cove- 
nant he  complained  of  prior  to  commencing  an 
action  of  ejectment  founded  upon  such  breaches. 
It  is  obvious  that,  inasmuch  as  no  privity  of  con- 
tract esists  between  the  plaintiff  and  the  defen- 
dants, this  action  is  not  maintainable,  unless  the 
plaintiff  can  bring  himself  within  sect.  2  of  the 
Conveyancing  and  Law  of  Property  Act  1892  (55  & 
56  VJct.c.  13).  This  section  enacts  that  "a  lessor 
shall  be  entitled  to  recover  as  a  debt  due  to  him 


from  a  lessee,  and  in  addition  to  damaees  (if  any) 
all  reasonable  costs  and  expenses  propeny  incurred 
by  the  lessor  in  the  employment  of  a  solicitor 
and  surveyor  or  valuer,  or  otherwise,  in  reference 
to  any  breach  giving  rise  to  a  right  of  re-entry  or 
forfeiture  whicn  at  tino  reqnest  of  the  leasee  is 
waived  by  the  lessor  by  writing  under  his  hand, 
or  from  which  the  lessee  is  i^liered  under  the 
provisions  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  1881,  or  of  this  Act."      Now,  it  is 
apparent  that  if  this  sect.  2  stood  alone  the  plain- 
tiff could  not  bring  his  case  within  it,  for  the 
section    only  deals  with  the  case    of  lessor  and 
lessee,  and  not  the  case  of  a  lessor  and  lessee  of  a 
lessee,  who  is  specially  dealt  with  by  sect.  4  of 
the  Act.    Moreover,  sect.  2  deals  with  the  recovery 
as  a  debt  due  of  the  costs  and  expenses,  in  addi- 
tion to  damages  (if  any)  accrued  to  the  lessor, 
which  last  presupposes    a    contractual  relation 
between  the  lessor  and  leasee,  for  otherwise  how 
are  damages  to  be  recovered  P     But  it  is  said  that 
this  section  does  not  stand  alone,  and  the  Queen's 
Bench  Division,  from  which  this  appeal  is  brought, 
has  held  that  a  lessee  in  sect.  2  of  tne  Act  of  1892 
includes  an  under-lessee.    It  is  true  that  the  Act 
of  1892  is  to  be  read  together  with,  amongst  others, 
the  Conveyancing  and  Law  of  Property  Act  1881 
(44  &  45  Vict.  c.  il),  and  by  sect.  14,  sub-sect.  3,  of 
that  Act,  "for  the  purposes  of  this  section,"  it  is 
enacted  that  a  lease  includes  an  original  or  deri- 
vative underlease,  that  a  lessee  includes  an  origi- 
nal or  derivative  under-lessee,  and  that  a  lessor 
includes  an  original  or  derivative  under-lessor.  It 
has  been  held  that  the  true  reading  of  sect.  14, 
sub-sects.  1  and  2,  when  coupled  with  the  inter- 
pretation in  sub-sect.  3  thereof,  is  that  when  an 
original  lessor    proceeds   by  way   of    forfeiture 
against  an  original  lessee,  or  a  derivative  lessor  so 
proceeds  against  a  derivative  lessee,  the  relieving 
provisions   of  sect.  14  come  into   play,   bnt  not 
otherwise,  and  consequently,  if  there  be  an  under- 
lessee,  and  an  ori^nal  lessor  proceeds  against  an 
original  lessee  for  a  foi-feiture  and  thus  brealcsthe 
head  lease,  the  under-lessee  cannot  avail  himself 
of  the  provisions  of  the  section,  for  in  such  a  pro- 
ceeding that  section  does  not  apply  to  an  under- 
lessee.    I  have  arrived  at  the  conclusion  that  liiis 
is  the  true  view  to  take  of  the  section,  and  t}>at 
what  was  said  by  Kay,  J.  in  CressioeU  v.  Davidton 
(ubi  sup.)  and  by  Mathew,  J.  and  Williams,  J.  in 
Burt  V.  Gray  (iibisup.)i8  correct.    It  was  in  tliese 
circumstances,  inasmuch  as  an  under  lessee  was 
not  able  to  avail  himself  of  the  relief  to  be  obtained 
under  sect.  14  of  the  Act  of  1881,  when  an  original 
lessor  was  proceedini;  to  eject  the  original  lessee 
and  thus  break  the  head  lease,  that  sect.  4  of  the 
Act  of  1892  came  to  be  passed  which,  leaving  the 
construction  which  had  biaen  placed  upon  sect.  14. 
sub-sect.  3,  where  it  was,  gave  power  to  the  court 
to  protect  an  under-lessee  in  such  cases,  he  not 
being  within  the  beneficial  pi-ovisions  of  sect.  14. 
In  my  judgment  the  word  "  lessee  "  in  sect.  2 
of  the  Act  of  1892  means  lessee  and  not  under- 
lessee,  and  this  being  so  this  action  fails.    It  was 
also  said  on  behalf  of  the  defendants  that  even  if 
the  word  "  lessee  "  in  sect.  2  of  the  Act  of  1892 
included   an  under-lessee,    still    the    defendants 
in    this    case,    though  under-lessees,   were    not 
"  relieved    nnder   the    provisions    of    the    Act 
of    1881"    BO    as    to    come  within  the    section. 
It  was  said  that  "relieved  under  the  provision*  of 
the  Act "  meant  only  when  relief  had  been  obtained 
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under  sub-sect.  2  of  sect.  14  of  the  Act  of  1881, 
and  no  "  relief  under  the  provisions  of  the  Act  of 
1881 "  was  obtainable  under  sub-sect.  1  of  sect.  14. 
I  am  not  prepared  to  hold  this  at  the  present 
moment,  and  as  it  is  not  necessary  on  this  appeal 
to  decide  this  point,  I  abstain  from  expressing 
any  opinion  thereon.  I  think,  therefore,  that  this 
appeal  should  be  allowed. 

Dayet,  L.J.  read  the  following  judgment : — In 
this  case  two  points  hare  been  decided  in  favour 
of  the  respondent  by  the  court  below  on  the  con- 
struction of  sect.  2,  sub-sect.  1,  of  the  Convej- 
ancing  Act  1892  :  (1)  that  the  word  "  lessee  " 
inclu&s  a  lessee  of  a  lessee  so  as  to  give  the  lessor 
a  right  of  action  for  debt  against  such  an  under- 
lessee  with  whom  the  lessor  has  no  privity  of  con- 
tract; (2)  that  the  words  "from  which  the  lessee 
is  relieved "  under  the  provisions  of  the  Act  of 
1881  or  this  Act  include  the  case  of  a  lessee  who 
under  sub-sect.  1  of  sect.  14  of  the  Act  of  1881 
has  remedied  the  breach  of  covenant  and  made 
compensation  as  required  by  a  notice  given  in 
accordance  with  that  sub-section.  The  appellants 
contest  both  these  points,  but  if  they  succeed  on 
one  only,  it  is  sufficient  for  the  appeal.  It  has 
been  argued,  and  I  think  correctly,  that  we  ought 
to  give  the  word  "  lessee"  the  same  construction 
in  this  sub-section  which  it  bears  in  sect.  14  of 
the  Act  of  1881,  because  this  sub-section  is  but  an 
enlargement  and  extension  of  sect.  14.  Now,  it 
has  been  held  by  Eay,  L.J.  in  Cressvoell  v.  David- 
ton  {vbi  sup.)  and  by  a  Divisional  Court  in  Burt 
V.  Gray  (ubi  gup.)  that  the  word  "lessee"  in 
sect.  14  does  not  include  the  lessee  of  a  lessee 
between  whom  and  the  lessor  there  is  no  privity 
cf  contract  or  tenure,  and  that  the  definition 
clause  in  sub-sect.  3,  which  I  need  not  read  again, 
is  to  be  construed  only  so  as  to  make  the  provi- 
sions  of  the  section  applicable  as  between  a  deriva- 
tive  lessor  and  his  lessee,  as  well  as  between  the 
first  or  head  lessor  and  his  lessee.  On  the  whole, 
I  wree  with  those  decisions.  I  do  not  find  any 
sofocient  grounds  for  holding  that  by  sect.  14  it 
was  intended  to  create  new  statutoiT  rights 
between  an  orinnal  lessor  and  a  derivative  lessee 
claiming  under  nis  lessee  between  whom  no  privity 
of  contract  exists,  and  I  think  that  the  words  of 
sab-sect.  3  can  have  fuU  effect  given  to  them 
without  assuming  such  an  intention  on  the  part 
of  the  Legislature.  If  I  turn  to  the  section  before 
OS,  sub-sect.  1  of  sect.  2  of  the  Act  of  1892,  I 
observe  that  the  effect  of  the  section  is  to  give  an 
action  of  debt  to  the  lessor  for  the  costs  and 
expenses  in  question  "  in  addition  to  damages." 
Kow  damages  can  only  be  recoved  in  an  action 
from  a  lessee  in  privity  of  contract  with  the 
lessor.  I  therefore  do  not  find  in  this  enactment 
any  indication  of  intention  to  give  a  right  of 
action  against  one  who  has  not  contracted  with 
or  is  not  liable  to  be  sued  by  the  lessor,  but  the 
intention  seems  to  be  to  extend  the  amount 
recoverable  through  an  existing  right  of  action 
to  these  costs  and  expenses.  If  this  be  so,  the 
appeal  succeeds,  and  it  is  unnecessary  for  the 
purpose  of  this  appeal  to  give  an  opinion  on  the 
second  point,  but  as  it  has  been  argued,  and  the 
court  below  has  expressed  an  opinion  upon  it,  I 
will  shortly  state  my  views.  I  am  of  opinion  that 
the  words  "from  which  the  lessee  is  relieved" 
prima  fade  and  according  to  their  natui-al  sense 
point  to  acme  action  of  the  court  on  the  relations 
of  the  two  parties,  and  the  words  "  under  the  pro- 


visions," &c.,  point  to  such  an  act  having  been 
done  pursuant  to  powers  conferred  by  the  Act. 
The  words  "  relief  "  and  "  relieve  "  are  the  appro- 
priate terms  to  describe  the  remedial  action  of  the 
court  of  equity  in  cases  where  a  penalir  or  for- 
feiture has  been  incurred,  and  which  the  court 
thinks  it  equitable  that  the  complainant  should 
not  lie  under  or  suffer.  Sub-sect.  1  of  sect.  14 
imposes  a  fetter  by  way  of  condition  precedent 
on  a  lessor  wishing  to  enforce  a  right  of  re-entiy 
or  forfeiture.  If  the  lessee  within  a  reasonable 
time  complies  with  the  notice  which  the  sub- 
section requires  the  lessor  to  g^ve,  thei-e  is  not,  in 
fact,  any  enforceable  right  of  re-entry  or  for- 
feiture, and  there  is  nothing  from  which  the 
lessee  requires  to  be  relieved.  And  it  seems  to 
me  an  inaccurate  use  of  language  to  speak  of  the 
lessee  being  relieved  in  such  a  case.  I  am  awai-e 
that  the  words  at  the  end  of  the  sub-section — "  or 
of  this  Act " — create  some  difficulty,  but  not  in 
my  judgment  sufficient  to  induce  the  court  to 
depart  from  the  primd  facie  meaning  of  the  words, 
or  to  give  to  the  wor(U  a  meaning  which,  in  my 
opinion,  they  are  not  appropriate  to  express.  I 
am  therefore  of  opinion  that  the  appeal  should 
be  allowed,  and  judgment  in  the  action  given  for 
the  defendants.  j^^^^  ^jj^^^ 

Solicitors  for  the  plaintiff,  CorteUia,  Mosiop, 
and  Bumey. 

Solicitors  for  the  defendant,  Oriffmhoofe  and 
Bretotter. 


Monday,  May  7. 
(Before  Lord  Esheb,  M.B.,  Smith  and 
Da  VET,  L.JJ.) 
TJndbewood  v.  Lewis,  (a) 
application  foe  a  kbw  tbial. 
Solicitor — Retainer  in  an  ordinary  common  law 
action — Duty  of  eolieitor  to  carry  on  the  action 
to  its  end — Befusal  to  do  so  teithout  good  cause 
— Action  on  bill  of  costs. 

A  solicitor,  retained  in  an  ordinary  common  law 
action,  cannot,  vrithout  good  cause,  give  his 
client  notice  determining  his  retainer  before  the 
action  is  finished  and  sue  for  his  charges  up  to 
such  notice  of  determination. 

This  was  a  motion  for  judgment  or  a  new  trial 
after  the  trial  of  the  action  before  Grantham,  J. 
and  a  jury. 

The  plaintiff  was  a  solicitor,  and  brought  this 
action  on  a  bill  of  coste  incurred  in  three  actions 
brought  in  the  Queen's  Bench  Division,  in  which 
he  had  been  retained  to  act  as  solicitor  for  the 
present  defendant. 

The  defendant  was  defendant  in  the  three 
actions  mentioned,  which  all  arose  out  of  some 
building  operations,  and  were  brought  by  the 
architect  and  builder,  one  being  for  architect's 
charges  and  commission,  one  for  libel,  and  one  for 
the  builder's  charges  for  work  done  and  materials 
supplied. 

The  defendant  verbally  retained  the  plaintiff  to 
act  as  his  solicitor  in  these  three  actions,  and  the 
plaintiff  accepted  the  retainer. 

Before  any  of  the  actions  were  terminated,  the 
plaintiff  gave  notice  to  the  defendant  that  he 
would  not  go  on  acting  as  his  solicitor,  and  after- 

(a)  Beported  by  E.  MiNLiT  Shith,  E*q.,  Barriat«r«t-I«w. 
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wards  he  bronjtht  this  axrtion  on  his  bill  of  costs 
incarred  id  the  three  actions  np  to  the  time  when 
he  eaTe  this  notice. 

The  defendant  counter-claimed  for  negligence 
and  for  damages  for  bi'each  of  contract. 

At  the  trial  of  the  action  before  Grantham,  J. 
sitting  with  a  jury,  the  defendant  began  and  waa 
examined  in  chief.  The  learned  judge  stopped 
the  cross-examination  of  the  defendant  on  the 
ground  that  the  plaintiff  was  entitled  to  determine 
his  retainer  whenever  he  liked,  subject  to  giving 
his  client  a  notice  reasonable  in  point  of  time,  and 
then  to  sue  for  his  bill  of  costs ;  and  as  the  defen- 
dant admitted  that  the  plaintifTs  notice  was 
reasonable  in  point  of  time,  he  refused  to  receive 
any  evidence  as  to  the  grounds  on  which  the 
plaintiff  had  given  the  notice. 

Upon  the  question  of  negligence  the  jury  found 
a  verdict  for  the  plaintiff. 

The  learned  judge  gave  judgment  for  the  plain- 
tiff. 

'  The  defendant  now  moved  for  judgment  or  a 
new  trial. 

Sir  Henry  Jamet,  Q.C.  and  Jelf,  Q.C.  (Bankeg 
with  them)  for  the  defendant. — The  defendant 
does  not  dispute  that  the  plaintiff  gave  him 
reasonable  notice  before  throwing  up  his  retainer. 
The  only  point  that  it  is  desired  to  argue  is  as  to 
the  plaintiffs  right  to  withdraw  before  the 
termination  of  the  case  in  which  he  waa  retained, 
without  good  cause,  at  his  own  will  and  pleasure. 
In  1801  Lord  Eldon,  L.C.,  in  making  some  regula- 
tions in  bankiMiptcy,  is  reported  as  saying  :  "  In 
one  court  of  Westminster  Hall  it  was  held  that  if 
a  solicitor  undertakes  to  bring  an  action,  or  do 
any  business,  part  of  the  undertaking  is  that  he 
shall  faithfully  and  honestly  bring  that  business 
to  a  conclusion ;  and  if  he  fails  in  that,  he  cannot 
bring  an  action  for  anything  :"  (see  6  Ves.  Jr.  2.) 
In  1807  Lord  Eldon,  L.C.  said :  "  The  Court  of 
Common  Fleas,  when  I  was  there,  held  that  an 
attorney,  having  quitted  his  client  before  trial, 
could  not  bring  an  action  for  his  bill :" 
Creatwell  v.  Byron,  14  Ves.  271. 

In  1831  Bayley,  B.  said :  "  The  impression  of  my 
mind  upon  this  subject  is,  that  the  attorney  is  not 
entitled  arbitrarily  to  abandon  a  cause  at  any 
stage  of  it  he  may  think  fit,  and  to  insist  on  pay- 
ment of  his  bill  up  to  that  period ;  but  if  he  has 
good  ground  he  may  do  so,  and  may  recover  the 
amount  of  his  bill : 

Wadsmorih  v.  Marahall,  2  C.  &  J.  665. 

In  1832  Tindal,  C.J.  is  reported  to  have  said : 
"  The  objection,  however,  which  has  been  raised 
to  the  plaintiff's  recovery  is  that  an  attorney  can- 
not sue  for  his  bill  till  the  business  which  he  has 
been  retained  in  is  terminated.  It  would  be  long 
before  I  should  be  induced  to  assent  to  such  a 
proposition.  Suppose  the  employer  to  become 
msolvent  while  the  attorney  is  engaged  in  a  long 
and  difficult  suit,  it  would  be  hard  if  he  could  not 
recede — resile — from  such  an  engagement.  I  agree' 
that  he  cannot  wantonly,  so  as  to  throw  unex> 
pected  difficulties  in  the  way  of  his  client,  take  the 
course  which  has  been  taken  by  the  plaintiff  here : " 
Vansandau  v.  Browne,  9  Bing.  402. 

In  1834  Lord  Lyndhurst,  C.B.  said :  "  I  consider 
that  when  an  attorney  is  retained  to  prosecute  or 
defend  a  cause,  he  enters  into  a  special  contract 
to  carry  it  on  to  its  termination.    I  do  not  mean 


to  say  that  under  no  circumstances  can  he  pnt  sn 
end  to  this  contract,  but  it  cannot  be  put  an  end 
to  without  notice."  The  court  there  found  diat 
no  notice  had  been  given : 

Harris  v.  Oaboum,  2  CAM.  629. 

In  1852  Parke,  B.  said :  "  The  rule  as  applicable 
to  this  case  waa  correctly  laid  down  in  Harris  v. 
Osboum,  that  an  attorney,  under  a  retainer  to 
conduct  a  suit,  undertakes  to  conduct  the  suit  to 
its  final  termination,  and  he  cannot  sue  for  his 
bUl  until  that  time  has  arrived,  subject;  however, 
to  the  exception  there  stated,  &c. :" 

Whitehead  v.  Lord,  7  Ex.  691. 
They  referred  also  to  the  following  cases : 

Bryan  v.  Twigg,  3  L.  J.  114,  Cb. ; 

SicholU  v.  Wilson,  11  M.  *  W.  106 ; 

Bawkes  v.  Cotirell,  3  H.  &  N.  243  ; 

Harris  v.  Quine,  20  L.  T.  Eep.  N.  8.  947 ;  L.  B.  4 
Q.  B.  653  ; 

Stokes  V.  Tnimper,  2  E.  A;  J.  232 ; 

Beck  V.  Pierce,  61  L.  T.  Eep.  N.  S.  448  ;  23  Q.  B. 
Div.  816. 
The  result  of  all  these  cases  is  that  the  retainer  of 
a  solicitor  in  an  ordinary  common  law  action  is 
a  retainer  to  conduct  the  case  to  the  end.  The 
contract  to  carry  on  the  litigation  is  an  entire 
one,  so  that,  unless  he  has  some  reasonable  excuae 
for  doing  so,  the  solicitor  cannot  throw  np  his 
retainer  and  sue  upon  a  qnantum  meruit.  The 
fact  that  the  client  ^te  the  benefit  of  what  the 
solicitor  has  done  m  the  litigation  does  not 
prevent  his  refusing  to  pay  for  it : 

Cutter  V.  PoweU,  2  Sm.  L.  C.  1. 

In  the  present  case  Grantham,  J.  refused  to  hear 
any  evidence  a;s  to  whether  there  waa  reasonable 
cause  for  the  plaintiff  quitting  his  client,  and  the 
defendant  is  therefoi-e  entitled  to  a  new  triaL 

Lockwood,  Q.C.  and  Tindal  Atkinson  (Winch, 
Q.C.  with  them)  for  the  plaintiff. — ^It  is  submitted 
tjtat  Matthew,  J.  waa  right,  Upon  older  antiio- 
rities  it  appears  to  have  Men  held  that  a  retainer 
of  a  solicitor  in  a  suit  binds  him  to  carry  on  the 
suit  to  its  end ;  but  since  Vansandau  v.  Bromie 
(itftt  tup.),  followed  by  Harrison  r.  Osboum  inbi 
Bup.)  and  Be  Hall  and  Barker  (9  Ch.  Div.  538),  a 
solicitor  is  entitled  to  put  an  end  to  his  retainer 
and  sue  upon  his  bill  of  costs  upon  giving  reason- 
able notice.  The  contract  is  a  mutual  one,  either 
party  can  terminate  it  upon  giving  reasonable 
notice.  In  Vansandau  v.  Browne  (ubi  tup.) 
"wantonly,"  in  the  judgmentof  Tindal,  C.J.,  mesas 
"  inconsiderately,"  or  "  without  reasonable  notice." 
There  is  nothing  in  his  judgment  opposed  to  the 
plaintiff's  contention,  and  Bosanquet,  J.  sajs 
in  his  judgment  distinctly,  that  if  an  attomef 
"  gives  reasonable  notice  he  is  at  liberty  to 
discontinue  the  conduct  of  a  cause."  In  Harris 
V.  Osboum  {ubi  sup.),  Parke.  B.  says,  that  a 
retainer  is  not  now  to  be  considered  "  as  an  entire 
contract "  as  in  former  times,  and  "  the  attoniey 
is  at  liberty  to  determine  the  contra«t  on  reason- 
able notice."  [Smith,  L.J. — In  that  case  all  thai 
the  court  held  was  that  the  solicitor  must  at  least 
give  reasonable  notice,  and  that  he  had  not  is 
fact  done  so.]  The  law  was  laid  down  in  the 
same  way  by  Sir  George  Jessel.  H.R.,  and  there 
is  no  reason  for  limiting  his  judgment  to  the 
particular  class  of  actions  to  which  he  actually 
referred: 

Re  Hall  and  Barker,  9  Ch.  Dir.  538. 
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Thej  referred  also  to 

Bowaon  y.  Earle,  M.  <b  M.  538; 
Tidd'i  Pikctice,  9th  edit.  p.  86. 

Jelf,  Q.C.,  in  reply,  referred  to 

Re  Bom»r  and  Ha*lam,  69  L.  T.  Bep.  N.  S.  547 ; 
(1893)  2  Q.  B.  286. 

Lord  EsHEB,  M.B. — ^I  confess  that  I  cannot 
agree  with  the  law  as  laid  down  by  Grantham,  J. 
When  the  matter  is  considered,  it  seems  clear 
that  the  contract  which  we  hare  to  deal  with 
here  is  what  is  called  an  entire  contract.  When 
a  client  employs  a  solicitor  in  a  lawsuit,  he  does 
not  employ  him  to  take  merely  one  step  in  the 
action  and  to  wait  for  fresh  instructions  before 
taking  another,  and  so  on.  He  is  employed  to  act 
on  behalf  of  the  client  in  the  suit.  A  solicitor  is 
a,  skilled  person,  and  it  would  be  no  use  to  employ 
him  except  for  the  purpose  of  taking  all  the  steps 
necessary  to  bring  the  snit  to  an  end.  If  that  is 
the  nature  of  his  employment,  his  contract  is  an 
«ntire  one  to  carry  on  the  action  to  its  conclusion. 
That  wag  the  Tiew  taken  by  judges  in  former 
days,  that  in  the  case  of  an  ordinary  retainer  of  a 
soucitor  in  a  lawsuit  without  any  specific  terms, 
the  implication  of  law  was  that  the  contract  was 
to  carry  on  the  litigation  to  its  conclusion.  That 
is  what  was  held  by  Lord  Eldon,  and  was  acted 
on  by  him  when  he  was  Chief  Justice  of  the 
Court  of  Common  Pleas.  In  CresnoeU  v.  Byron 
(ubi  sup.'),  in  1807,  he  used  these  words :  "  The 
Court  of  Common  Fleas,  when  I  was  there,  held 
that  an  attorney,  having  quitted  his  client  before 
trial,  could  not  bring  an  action  for  his  bill." 
Those  words  are  exactly  in  point  in  the  present 
case.  It  IB  true  that  it  might  be  argued  that  Lord 
Eldon's  words  mean  that  under  no  possible  cii'- 
cumstances  could  a  solicitor  bring  an  action  suc- 
cessfully for  work  done  and  disbursements  made 
before  quitting  his  client.  If  that  be  the  meaning 
of  Lord  Eldon's  words,  then  I  may  say  that  the 
law  has  since  been  modified,  but  the  engrafting  of 
a  modification  upon  a  rule  is  not  the  same  thing 
as  setting  the  rule  aside.  Now  I  will  not  go 
through  all  the  cases  that  hare  been  cited.  It 
seems  to  me  that  the  effect  of  them  is  that  ever 
since  Lord  Eldon's  time  a  retainer  of  a  solicitor  in 
a  common  law  suit  has  always  been  held  to  be  one 
entire  contract,  so  that,  unless  some  recognised 
exception  to  the  rule  arises,  the  solicitor  cannot 
sue  for  his  bill  of  costs  until  his  obligation  under 
the  contract  has  been  entirely  fulfilled.  One  of 
those  recognised  exceptions,  if  they  can  rightly  be 
called  exceptions,  is  that  a  solicitor  cannot  reason- 
ably be  asked  to  pay  out  of  his  own  pocket  dis- 
bursements which  he  may  possibly  never  recover. 
Therefore,  if  he  asks  hiscUent  to  provide  money  for 
immediate  disbursements,  and  the  client  refuses  to 
do  so,  then  the  solicitor  is  entitled  to  refuse  to  act 
further  for  the  client  in  the  litigation.  Then,  in 
addition  to  this,  lest  the  solicitor,  by  throwing  up 
his  retainer  suddenly  at  a  critical  moment  should 
ruin  his  client,  it  has  been  decided  that  the  client 
is  entitled  to  have  reasonable  notice  of  the  soli- 
<ntor's  intention  not  to  act  any  more  for  him. 
Now  it  is  not  denied  that  that  was  the  law  up  to 
the  time  of  the  decision  in  Vansandau  y.  Browne 
(ubisup.).  In  that  case  the  judges  seem  to  me  to 
have  decided  no  more  than  this,  that  before  suin^on 
his  bill  a  solicitor  must,  at  all  events,  give  his  cbent 
reasonable  notice  that  he  intends  not  to  act  for  him 
any  longer.    Harris  v.  Otboum  (ubi  sup.)  seems  to 


me  a  much  more  satisfactory  case.  Lord  Lynd- 
hnret,  C.B.  there  says :  "  I  consider  that  when  an 
attorney  is  retained  to  prosecute  or  defend  a 
cause,  he  entei's  into  a  special  contract  to  carry  it 
on  to  its  termination."  In  that  sentence  the  words 
'*  special  contract "  mean  "implied  contract,"  and 
they  are  used  by  way  of  EOitithesis  to  a  general 
contract  under  whicn  the  solicitor  might  sue  as 
upon  a  quantum  meruit  for  each  step  in  the  action 
which  he  might  from  time  to  time  take  on  behalf 
of  his  client.  Lord  Lyndhurst  goes  on :  "I  do 
not  mean  to  say  that  under  no  circumstances  can 
he  put  an  end  to  his  contract."  Lord  Lyndhurst 
there  recognises  the  fact  that  there  are  oertun 
circumstances  under  which  a  solicitor  can  justify 
his  putting  an  end  to  his  retainer.  Then  he  goes 
on,  "but  it  can  not  be  put  an  end  to  without 
notice."  He  seems  to  me  to  mean  by  that,  that 
unless  a  valid  notice  is  given  to  the  client,  the 
solicitor  cannot  treat  his  contract  of  retainer  as 
at  an  end  and  sue  upon  his  bill.  The  next  ai'gu- 
ment  was  that  the  earlier  cases  must  be  treated  as 
overruled  since  a  decision  of  Sir  G.  Jessel,  M.B. 
in  Be  Hall  and  Barker  (ubi  sup.).  If  that  deci- 
sion were  inconsistent  with  the  earlier  decisions  I 
think  it  ought  to  be  overruled,  but  I  do  not  think 
that  it  is  inconsistent.  The  effect  of  Sir  Greorge 
Jessel's  judgment  is  this :  that  whatever  meaning 
may  be  implied  at  common  law  in  a  contract  by 
which  a  solicitor  is  retained  in  a  common  law 
action,  it  would  be  wrong  in  the  case  of  a  Chan- 
cery suit  to  imply  an  agreement  by  the  solicitor 
to  carry  on  the  suit  to  its  termination  before  he  is 
entitled  to  payment,  because  Chancery  suits  are 
often  of  a  very  complicated  nature,  and  some- 
times last  for  years.  It  would  be  unjust,  he  says, 
in  a  suit  lasting  for  many  years,  to  forbid  the 
solicitor  from  enforcing  payment  for  the  work  he 
has  done  until  the  completion  of  the  suit,  and 
therefore  such  an  agreement  is  not  to  be  implied. 
It  may  be  that  in  the  case  of  a  retainer  in  a 
Chancery  suit  there  is  an  implication  that  the 
solicitor  shall  continue  the  litigation  to  the  end, 
but  Sir  Greorge  Jessel  declined  to  imply  any, 
agreement  that  the  solicitor  should  not  be  entitled 
to  payment  of  his  biU  until  the  suit  is  finished. 
But  with  that  decision  we  have  nothing  to  do  in 
the  case  which  is  before  us.  We  have  only  to 
deal  with  an  ordinary  common  law  action.  The 
plaintiff  was  employed  as  solicitor  in  three  such 
actions,  none  of  which  are  finished.  He  main- 
tains that  he  is  entitled  by  simply  giving  notice 
to  his  client,  reasonable  as  to  time,  to  put  an  end 
to  his  retainer  at  his  own  wUl  and  pleasure,  with- 
out giving  any  other  excuse,  and  then  imme- 
diately to  bring  an  action  to  recover  the  costs 
already  incurred.  I  can  find  no  authority  which 
would  justify  us  in  holding  that  to  be  the  law. 
Every  authority  which  has  been  cited  to  us  seems 
to  me  to  be  opposed  to  that  contention.  I  there- 
fore think  that  Grantham,  J.  was  wrong  in  his 
ruling,  and  that  the  trial  ought  to  have  gone  on 
in  order  to  find  out  whether  uie  solicitor  had  any 
reasonable  gi-ound  for  refusing  to  carry  on  the 
three  actions  to  their  termination.  What  are 
reasonable  grounds  for  such  a  refusal  I  am  not  at 
present  able  to  say.  I  doubt  whether  anything 
which  may  happen  to  the  solicitor  without  any 
fault  on  the  part  of  his  client  would  be  a  sufB- 
cient  ground  for  his  suing  for  his  costs  before  he 
has  completed  the  litigation  as  he  had  agreed  to 
do.      It  was  suggested  that  if    any  great  mis- 
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fortime  happened  to  him,  such  as  a  severe  illness, 
which  prevented  him  from  giving  personal  atten- 
tion to  the  litigation,  it  would  not  only  put  an 
end  to  his  retainer,  bnt  would  also  enable  cim  to 
sue  for  his  bill  of  costs  for  work  done  up  to  that 
time.  I  do  not  know  that  it  is  necessary  to 
decide  that  point  on  the  present  occasion,  but  I 
am  strongly  of  opinion  that  such  a  misfortune  to 
the  solicitor  would  not  put  an  end  to  his  contract, 
and  he  would  not  be  entitled  to  sue  for  the  work 
he  had  done  or  the  disbursements  be  had  made. 
Such  misfortunes  happen  in  the  case  of  other 
entire  contracts.  Take  for  instance  the  case  of  a 
captain  who  has  agreed  to  navigate  a  ship  from 
Liverpool  to  the  Cape  upon  the  terms  that  he  is 
to  be  paid  a  certain  sum  at  the  end  of  the  voyage. 
Would  his  death  in  the  middle  of  the  voyage 
enable  his  executors  to  sue  for  the  work  he  bad 
done,  and  alter  the  contract  from  one  by  which 
he  bad  agreed  to  do  a  certain  thing  for  a  certain 
sum  into  one  by  which  he  was  to  be  paid  week  by 
week  a  reasonable  sum  for  what  he  bad  done .''  I 
think  that  if  any  such  misfortune  happened  to 
the  solicitor  which  prevented  him  from  carrying 
on  the  litigation,  it  might  perhaps  be  a  ground 
which  would  protect  him  if  an  action  was  brought 
against  bim,  but  I  do  not  think  that  it  is  a  gi-ound 
for  saying  that  his  retainer  was  changed  into  an 
agreement  to  pay  for  his  services  on  a  qiumtum 
meruit  so  as  to  entitle  him  to  sue  for  bis  costs 
before  he  has  completed  that  which  he  contracted 
to  complete.  The  obligation  of  the  client  is  to 
pay  his  solicitor  at  the  end  of  the  action,  unless  he 
does  something  which  justifies  the  solicitor  in 
putting  an  end  to  the  retainer  and  suing  for  a 
quantum  meruit.  I  am  of  opinion  that  the  judg- 
ment of  Grantham,  J.  cannot  be  supported,  and 
we  must  therefore  order  a  new  trial. 

Smith,  L.J. — The  question  in  this  case  is, 
whether  or  not  the  plaintiff,  who  is  a  solicitor, 
and  who  brings  this  action  upon  a  bill  of  costs,  is 
entitled,  under  the  circumstances  of  this  case,  to 
maintain  the  action.  I  wish  to  confine  my 
observations  to  the  facts  of  this  case  which  apply 
solely  to  a  retainer  in  an  action  at  common  law, 
because  I  look  upon  this  retainer  in  the  same  light 
as  if  there  had  been  a  separate  retainer  in  these 
three  actions.  Now,  if  there  is  one  thin^  clearer 
than  another  from  the  authorities  which  have 
been  cited  to  us  since  1801,  Lord  Eldon's  time, 
down  to  the  present  day,  it  is  this :  that  the  con- 
tract of  a  solicitor  with  his  client  upon  a  retainer 
like  this  is  an  entire  contract,  and  it  is  his  duty 
to  go  on  with  the  action  until  the  litigation  is 
finisbed.  I  find  that  laid  down  hard  and  fast  in 
Lord  Eldon's  time,  and,  subject  to  some  condi- 
tions which  appear  to  have  crept  in,  it  wiU  be 
found  to  have  been  laid  down  in  Vantandau  v. 
Brown  (itM  sup.),  and  by  Lord  Lyndhurst  in  the 
case  of  Sams  v.  Oihoum  (ubi  sup.),  where  he 
says :  "I  consider  that  when  an  attorney  is 
retained  to  proeecute  or  defend  a  cause  he  enters 
into  a  special  contract  to  carry  it  on  to  its  deter- 
mination." I  find  it  laid  down  in  Whitehead  v. 
Lord  (ubi  sup.)  by  Parke,  B.,  in  which  he  says : 
"The  rule  as  applicable  to  this  case  was  correctly 
laid  down  in  Harris  v.  Oshoum  that  an  attorney, 
under  a  retainer  to  conduct  a  suit,  undertakes  to 
conduct  the  suit  to  its  final  determination,  and  he 
cannot  sue  for  his  bill  until  that  time  has  arrived." 
I  find  that  not  dissented  from  by  the  late  Master 
of  the  Bolls,  Sir  George  Jessel,  in  the  case  of  Be 


Hall  and  Barker  (ubi  sup.)  as  applicable  to 
common  law  actions.  He  referred  to  Harris  v. 
Oshoum  (ubi  sup.),  where  it  was  held  tiiat  as  a 
general  rule  an  attorney  or  solicitor  retained  to 
conduct  a  suit  was  under  an  obligation  to  condnct 
it  to  its  termination,  and  that  he  could  not  sue 
for  bis  bill  of  costs  until  that  period  had  arrived. 
That  was  the  old  principle  at  common  law.  The 
Master  of  the  Bolls  did  not  adopt  that  principle 
of  common  law  in  the  suit  which  was  then  before 
him,  but  he  enunciates  that  as  the  principle  oi 
common  law  which  has  been  traced  out  before  us 
by  the  learned  counsel  in  the  cases  which  have 
been  produced  to-day.  But  the  authorities  go  a 
bit  further  in  my  judgment,  because  in  Be  Banter 
and  Haslam,  {utyi  sup.)  Bowen  and  Kay,  L.JJ. 
en^inciate  the  same  proposition.  Therefore  Uie 
prima,  facte  obligation  which  a  solicitor  under- 
takes when  he  accepts  a  retainer  from  a  client  in 
a  common  law  action  is  this :  He  has  entered  into 
an  entire  contract  to  carry  on  the  litigation  for 
the  client  to  the  end,  and  until  he  has  carried  on 
that  litigation  to  the  end  he  cannot  sue  his  dient 
for  costs.  That  is  the  prima  facie  obUgatioB 
which  he  undertakes ;  but,  on  the  other  hand,  it 
seems  to  me  upon  the  cases  that  a  solicitor  may 
be  put  into  a  position  by  a  client  in  which  he 
may  withdraw  from  the  retainer.  The  point 
which  we  have  to  decide  in  this  caae  is,  whetho: 
a  solicitor  can  for  no  reason  whatever,  in  the 
middle  of  a  common  law  action,  throw  up  the 
retainer  provided  that  he  gives  his  client  doe 
notice  that  he  is  going  to  do  so,  and  then 
sue  the  client  for  the  biU  of  costs  which 
has  been  incurred  up  to  that  date.  That  is 
the  point  of  law  which  we  have  to  decide.  It 
seems  to  me  to  be  the  result  of  Vansandau  r. 
Browne  (ubi  sup.)  and  the  later  cases  that  have 
been  cited  that  a  client  may  put  his  solicitor  into 
such  a  position  that  the  solicitor  becomes  entiUed 
to  treat  the  retainer  as  at  an  end.  For  instance, 
if  the  client  refuses  to  furnish  his  solicitor  with 
funds,  the  solicitor  is  not  bound  by  his  retainer  to 
finish  at  his  own  costs  the  litigation  which  he 
has  begun  for  the  client.  Again,  if  the  client 
insists  upon  his  solicitor  doing  something  which 
the  solicitor  knows  to  be  dishonourable  or  dis- 
graceful, then  I  think,  Bpeakin|;  for  myself,  that 
the  solicitor  would  be  justified  in  refusing  to  act 
any  longer.  There  may  be  other  cases  in  which 
a  client  may  put  his  solicitor  into  such  a  position 
that  it  would  be  only  right  that  the  solicitor 
should  have  an  option  of  refusing  to  act  any 
longer  under  the  retainer.  Under  uiose  circum- 
stances, as  it  appears  to  me,  the  solicitor 
would  be  entitled  to  sue  for  his  costs  out  of  pocket 
and  his  costs  up  to  that  date.  Bnt  that  rrally  is 
not  the  case  which  we  have  to  decide  now.  The 
sole  point  of  law  here  is,  whether  a  solicitor  with- 
out rhyme  or  reason,  can  throw  up  his  retainer, 
having  given  the  client  due  notice  that  he  is  going 
to  throw  it  up,  and  then  sue  him  for  the  costs 
incurred  up  to  that  date.  That  is  the  real  point 
Now,  the  only  difficulty  1  have  had  about  this  case 
is  th'S :  I  have  no  difficulty  about  the  judgment  of 
Parke,  B.  in  Harris  v.  Oshourn  (ubi  sup.).  The 
difficulty  which  did  arise  in  my  mind,  but  I  think 
it  is  explainable,  is  in  WhiMiead  v.  Lord  (ubi 
sup.),  where  Parke,  B.  explains,  as  I  under- 
stand, what  he  meant  in  Harris  v.  Osboum.  The 
result  of  all  the  cases  which  have  been  cited  since 
Vansandau  v.  Browne  in  1832  may  be  summed  ap 
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in  this :  that  at  aaj  rate  a  solicitor  cannot  get  rid 
ot  a  retainer  without  giving  due  notice  to  a  client. 
I  believe  that  to  be  tiie  real  decision  in  aU  these 
cases.  The  decision  in  most  of  them  turned  upon 
the  Statute  nf  Limitations.  A  solicitor  having 
sent  in  a  bill  for  costs,  part  of  which  had  been 
incurred  more  than  six  years  before  the  suit,  and 
'  the  client  having  set  up  the  Statute  of  Limitations, 
the  question  was,  wnetiber  or  not  the  i-etainer 
which  the  plaintifE  had  accepted  from  the  client 
bad  ever  been  put  an  end.  to.  What  the  learned 
judges  said  in  those  cases  was  that,  inasmuch  as 
no  notice  was  given  by  the  solicitor  to  the  client, 
the  retainer  was  a  continuing  one — it  was  an 
entire  contract  and  therefore  the  Statute  of 
Limitations  had  not  begun  to  nm.  That  seems 
to  me  to  be  perfectly  consistent  with  Lord  Lynd- 
Irarst's  judgment  in  Harris  v.  Osbmim  («W  svv.), 
where  he  says  :  "  I  do  not  mean  to  say  that  under 
no  circumstances  can  he  "  (that  is,  the  solicitor) 
"  ptit  an  end  to  this  contract ;  but  it  cannot  be  put 
an  end  to  without  notice."  Farke,  B.  in  effect 
says  the  same  thing.  It  seems  to  me  that  that  is 
the  correct  interpretation  of  that  judgment.  The 
learned  counsel  for  the  plaintiff  were  quite  right 
to  rely  upon  what  wa«  said  by  Parke,  B.  in  White- 
liead  V.  Lord  (uhi  swp.),  when  he  said  :  "  The  rule 
as  applicable  to  this  case  is  correctly  laid  down  in 
Ham*  V.  Osbowm  («M  sup.),  that  an  attorney 
under  a  retainer  to  conduct  a  suit  undertakes  to 
conduct  the  suit  to  its  final  determination,  and  he 
cannot  sue  for  his  biU  until  that  time  has  arrived, 
subject,  however,  to  the  exception  there  stated, 
and  subject  also  to  the  additional  exception  which 
arises  u}>on  the  death  of  the  client,  in  which  case 
he  can  cue  the  personal  representatives."  The 
learned  Bai-on  did  not  have  nis  mind  directed  to 
the  point  which  we  have  now  before  us,  namely, 
whether,  upon  giving  due  notice,  a  solicitor,  as  I 
said  before,  may,  without  rhyme  or  reason,  throw 
up  his  retainer.  In  my  judgment  the  authorities 
are  too  strong  against  the  plaintiff's  contention. 
The  law  is  that  in  a  common  law  action  he  can- 
not do  BO.  My  brother  Grantham  stopped  the 
case  in  limine,  and  I  therefore  agree  that  it  must 
go  down  for  a  new  trial. 

Datbt,  L.J. — I  am  of  the  same  opinion,  and  I 
so  entirely  agree  with  the  reasons  which  have  been 
given  by  my  learned  brother  Smith,  L.  J.,  that  I 
do  not  think  it  necessary  to  repeat  them  as  I 
could  only  do  so  in  less  good  language.  I  only 
desire  to  say  that  I  express  no  opinion,  since  it  is 
unnecessary  to  do  so,  as  to  what  mi^t  be  the 
effect  of  a  solicitor's  death  or  peiTnanent  incapa- 
city upon  a  contract  to  conduct  his  client's  case. 

New  trial  ordered. 

Solicitors  for  the  plaintiff,  Underwood,  Son,  and 
Piper. 

solicitors  for  the  defendant,  Letts  Brothers. 


May  1  and  9. 
(Before   Lord    Esheb,   M.B.,   Smith,   and 
Davet,  L.JJ.) 
Helby  v.  Matthews,  (a) 
appeal  fboh  the  queen's  bench  division. 
8al«    of    goods — Hire-and-purchase    agreement — 
Power  to  terminate  hiring  by  return  of  goods — 
Agreement  to  buy — Goods  pawned    by  hirer- 
Factors  Act  1889  (52  &  53  Vict.  e.  45)  s.  9. 

The  plaintiff  entered  into  a  written  agreement  leith 
B.  by  which  he  let  on  hire  to  B.  a  piano  upon 
certain  terms  by  which  (inter  alia)  B.  agreed 
that  he  would  pay  the  plaintiff  instalments  cf 
10«.  6d,  a  month  until  eighteen  guineas  were 
paid,  and  thai  if  he  did  not  duly  perform  the 
agreement  the  plaintiff  might  terminate  the 
hiring  and  retake  the  piano  ;  and  the  plaintiff 
agreed  that  B.  might  terminate  the  hiring  by 
delivering  up  the  piano  to  him,  and  that  if  the 
full  sum  of  eighteen  guineas  should  be  punctually 
paid,  the  piano  should  become  the  sole  and  abso- 
lute property  of  B.,  biut  untU  that  sum  vms  paid 
it  snouM  continue  to  be  the  sole  property  of  th* 
plaintiff. 
After  receiving  the  piano,  and  paying  a  few  of  the 
monthly  instalm,ents,  B.  pawned  the  piano  with 
the  defendant.  Upon  B.  failing  to  pay  the  next 
instaJmetit  the  plaintiff  claimed  the  piano,  and 
brought  this  action  against  the  defendant  to 
recover  it.  The  defendant  relied  on  sect.  9  of  the 
Factors  Act  1889,  by  which  it  is  provided  that, 
where  a  person  having  bought  or  agreed  to  buy 
goods  obtains  with  the  consent  of  the  seller  pos- 
session of  the  goods,  the  delivery  by  that  person 
of  the  goods  under  a  pledge  to  any  person  receiv- 
ing the  same  in  good  faith  and  without  notice  of 
any  lien  or  other  right  of  the  original  seller  in 
respect  of  the  goods,  shall  have  the  same  effect  as 
if  the  person  making  the  delivery  were  a  mercan- 
tile agent  in  possession  of  the  goods  vrith  the  con- 
sent of  the  owner. 
Held  {reversing  the  decision  of  the  Queen's  Bench 
Division),  that  the  agreement  between  the 
plaintiff  and  B.  was  an  agreement  to  buy  within 
sect.  9. 
This  was  an  appeal  from  a  judgment  ot  the 
Queen's  Bench  Division  (Lord  Coleridge,  C.J. 
and  Day,  J.)  affirming  a  decision  ot  the  judge 
of  the  Bloomsbury  County  Court. 

The  action  was  brought  to  recover  possession  of 
a  piano  which  had  been  delivered  by  the  plaintiff, 
the  owner,  to  one  Brewster  under  an  agreement 
dated  the  23rd  Dec.  1892,  and  which  Brewster  had 
pledged  with  the  defendant,  who  carried  on  the 
trade  of  a  pawnbioker. 

The  following  is  the  agreement  between  the 
plaintiff  and  Brewster : 

Thu  agreement,  miide  the  23rd  Deo.  1892,  between 
Charles  Helby,  of  22,  Baker-street  (bereinafter  called 
the  "  owner  ")  of  the  one  part,  and  Charles  Brewster,  of 
24,  Chester-street,  Kenninerton-road,  S.E.  (bereinafter 
called  the  "  hirer  "}  of  the  other  part,  witnessetb  that 
tbe  owner  agrees,  at  the  request  of  the  hirer,  to  let  on 
hire  to  the  Mrer  a  pianoforte,  No.  896,  Maker  Boss,  and 
in  consideration  thereof  the  hirer  agre<*s  as  follows : — 

1.  To  pay  tbe  owner,  on  the  23rd  Deo.  1892,  a  rent  or 
hire  instalment  of  ten  shillings  and  sixpence  (lOn.  6d.), 
and   10«.  6<i.  on  the  23rd  of  each  snoceeding  month. 

2.  To   keep    and    preserve  the   eaid  instmment  from 

(a;  Ueponea  b;  Muvyn   Lu  Pul  and  E.  Manlit  Sutb, 
Esqn.,  Barrlsters«t-Law. 
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iniiuT  (damage  by  fire  included).  3.  To  keep  the  nid 
infitrnment  in  the  hirer's  own  onatodf  at  the  above- 
named  addieaa,  and  not  to  remove  the  same  (or  permit 
or  gnffer  the  same  to  be  removed)  without  the  owner's 
previons  consent  in  writing.  4.  That  if  the  hirer  do 
not  duly  perform  this  agreement,  the  owner  may 
(without  prejudice  to  his  rights  under  this  agreement) 
terminate  the  hiring  and  retake  possession  of  the  said 
instrument ;  and  for  that  purpose  leave  and  licence  is 
hereby  given  to  the  owner  (or  his  agent  and  servant,  or 
any  other  person  employed  by  the  owner)  to  enter  any 
premises  occupied  by  the  hirer,  or  of  which  the  fairer  ia 
tenant,  to  retake  possession  of  the  said  instrument, 
without  being  liable  to  any  suit,  action,  indictment,  or 
other  proceeding  by  the  hirer,  or  anyone  daiming  under 
the  said  hirer.  5.  That  if  the  hiring  should  be  termi- 
nated by  the  hirer  (under  clause  a,  below),  and  the 
aaid  instrument  be  returned  to  the  owner,  the  hirer 
shall  remain  liable  to  the  owner  for  arrears  of  hire  up  to 
the  date  of  such  return,  and  shall  not,  on  any  ground 
whatever,  be  entitled  to  any  allowance,  credit,  retain,  or 
■et-ofF  for  payments  previously  made. 

The  owner  agrees : — (a)  That  the  hirer  may  terminate 
the  hiring  by  delivering  up  to  the  owner  the  said  instru- 
ment, (b)  If  the  hirer  shall  punctually  pay  the  full  sum 
of  181.  18«.  by  10«.  6(f.  at  date  of  signing,  and  thirty-six 
monthly  instalments  of  10s.  6d.  in  advance  as  aforesaid, 
the  said  instrument  shall  become  the  sole  and  absolute 
property  of  the  hirer,  (r)  Unless  the  fnll  sum  of 
18t.  18«.  be  paid,  the  said  instrument  shall  be,  and 
continue  to  be,  tiie  sole  property  of  the  owner.  In 
witness  whereof,  &o. 

On  the  21st  July  1893,  before  all  the  instal- 
ments  had  been  paid  under  this  agreement, 
Brewster  pawned  the  piano  with  the  defendant. 

Upon  the  nert  instalment  becoming  due  and 
not  oeing  paid  the  plaintifF  claimed  to  retake 
possession  of  the  piano,  and  finally  brought  this 
action  in  the  Bloomsbury  County  Coui-t  to  recover 
possession. 

The  defendant  relied  on  sect.  9  of  the  Factors 
Act  1889  (52  &  53  Vict.  c.  45)  which  provides 
that 

Where  a  person,  having  bought  or  agreed  to  buy 
goods,  obtains  with  the  consent  of  the  seller  possession 
of  the  goods  or  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer,  by  that  person  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title, 
under  any  sale,  pledge,  or  other  disposition  thereof, 
or  under  any  agreement  for  sale,  pledge,  or  other  dis- 
position thereof,  to  any  person  receiving  the  same  in 
good  faith,  and  without  notice  of  any  lien  or  other  right 
of  the  original  seller  in  respect  of  the  goods,  shall  have 
the  same  effect  as  if  the  person  w^lnTig  the  deUveiy  or 
transfer  were  a  mercantile  agent  in  possession  of  the 
goods  or  documents  of  title  with  the  consent  of  the 
owner. 

The  Coun^  Court  judge  found  that  the  defen- 
dant received  the  piano  in  good  faith,  and  without 
notice  of  any  lien  or  other  right  of  the  plaintifE 
to  it,  but  he  held  that  there  was  no  agreement  to 
buy  within  the  section,  and  therefore  gave  judg- 
ment for  the  plaintiff. 

The  defendants  appealed. 

Jelf,  Q.C.  (C.  L.  Attenborough  with  him)  for  the 
appellants. — The  whole  question  in  this  case  is 
wnether  Brewster  had  "  bought  or  agreed  to  buy  " 
the  piano,  or  had  merely  hired  it.  In  Lee  v.  Butler 
(69  L.  T.  Rep.  N.  S.  370;  (1893)  2  Q.  B.  318)  the 
Court  of  Appeal  held  that  a  very  similar  agree- 
ment was  an  agreement  to  buy.  There  is  no  real 
distinction  between  the  two  cases,  and  both  are 
within  the  meaning  of  the  Act. 


/.  Walton,  Q.C.  (Finlay,  Q.C.  and  MextaU  with 
him)  for  the  respondent. — Lee  v.  Bviler  {vhi  twp.) 
does  not  apply.  That  case  only  decides  that  an 
agreement  wmch  is  called  an  agreement  to  hire 
may  really  be  an  agreement  to  buy.  But  in  this 
case,  looking  at  the  agreement  as  a  whole,  it  is 
not  an  agreement  to  buy ;  it  is  an  agreement  to 
hire  with  the  option  of  purchasing.  There  is 
nothing  in  the  agreement  to  compel  the  hirer  to 
pay  the  whole  purchase  money.  On  the  oontrHry, 
it  is  expressly  stipulated  that  "  the  hirer  may 
terminate  the  hiiing  by  delivering  np  to  the  owner 
the  said  instrument."  This  is  clearly  not  an 
agreement  to  buy,  though  it  might  become  so  by 
the  hirer  settling  to  keep  the  piano.  The  differ- 
ence between  the  two  cases  is,  that  in  Lee  r. 
Butler  {uln  nif.)  there  is  a  purchase  of  a  parti- 
cular piano  with  time  given  to  the  purchaser  to 
pay  the  purchase  money  by  inHtalmentB,  while 
this  is  simply  a  case  of  hiring  with  a  subeidiaiy 
agreement  that  if  the  hirer  should  happen  to  like 
the  piano  he  is  to  have  the  option  of  porchasing 
it. 

Jelf,  Q.C.  in  reply. — The  agreement  in  Lee  r. 
Butler  (vhi  sup.)  contains  a  clause  authorising  the 
owner  to  resume  possession  in  the  event  of  non- 
payment of  the  instalments,  which  has  practically 
the  same  efFect  as  the  clause  allowing  uie  hirer  to 
return  the  instrument  in  this  case;  so  that  there  is 
no  substantial  difference  between  the  two  agree- 
ments. But,  in  any  case,  even  if  at  one  tame  the 
hirer  had  a  right  to  return  the  piano  and  terminate 
the  agreement,  he  gave  it  up  when  he  pawned  the 
piano.  If  the  hirer  had  an  option  to  purchase 
under  the  agreement,  or  if  it  could  ripen  into  an 
agreement  to  purchase  by  the  hirer  electing  to 
keep  the  piano,  the  act  of  the  hirer  in  pawning  it 
was  clearly  an  exercise  of  his  option,  and  was 
quite  inconsistent  with  any  intention  of  returning 
it  to  the  owner. 

Lord  CoLESiDOE,  C.J. — If  I  followed  my  own 

impression  of  the  meaning  of  the  statute,  I  should 
decide  that  the  agreement  in  this  case  was  not  an 
agreement  to  buy  within  the  meaning  of  sect.  9 
^the  Factors  Act  1889  (52  &  53  Vict.  c.  45).  Bat 
we  are  told  that  the  case  is  governed  W  Lee  r. 
Butler  (uhi  sup.),  a  case  decided  by  the  Court  of 
Appeal.  It  becomes  necessaiy,  therefore,  to  see 
if  the  facts  of  that  case  are  really  the  same  as 
those  of  the  case  now  before  us.  The  argument 
for  the  respondent  rests  mainly  on  a  single  clause 
in  the  agreement  in  this  case  which  does  not 
appear  in  the  agreement  in  Lee  v.  Butler  (ubt  sup.'i. 
By  this  clause  (a)  the  owner  agrees  that  the  hirer 
may  terminate  the  hiring  by  delivering  up  to  the 
owner  the  instrument  he  has  hired.  I  am  clear 
that  this  is  a  good  distinction  between  the  agree- 
ment in  this  case  and  that  in  the  case  that  has 
been  cited,  and  I  think  that  it  does  distinguish 
this  case  from  that.  I  am  eqtially  clear  that,  if 
upon  appeal  it  shall  anyhow  appear  that  this  is 
not  a  good  distinction,  the  decision  will  have  to  be 
in  favour  of  the  appellants.  As  it  is,  I  feel  satis- 
fied that  the  case  is  not  governed  by  authority, 
and  I  think  that  I  ought  to  act  on  my  own  opinion 
of  it.  The  decision  of  the  judge  of  the  Counlj 
Court  must  therefore  be  upheld. 

Day,  J. — ^I  am  entirely  of  the  same  opinicm.  I 
am  clear  that  this  is  not  an  agreement  to  buy.  A 
consideration  of  the  nature  of  the  hire-aad- 
purchase  system  confirms  me  in  this  view.     The 
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object  of  it  is  to  create  a  credit  which  is  not  a  lien, 
bat  which  will  enable  the  vendor  to  retake  the 
goods  in  the  event  of  nonpayment  by  the  buyer. 
Now,  the  agreement  that  was  before  the  Court  of 
Appeal  in  Lee  v.  Butler  {ubi  sup.)  carries  out  this 
object  in  form  as  well  as  in  substance.  It  is  true 
that  the  terms  of  the  credit  are  dealt  with  in  the 
form  of  terms  of  hiring,  and  that  the  agreement 
speaks  of  the  transaction  as  one  of  hire  and  pur- 
chase. But  it  is  substantially  a  sale  in  which  the 
fayments  of  the  purchase  money  are  called  hire, 
t  is  a  sale  upon  credit  with  the  right  to  retake  the 
goods  in  case  of  nonpayment.  This  is  clear,  in  view 
of  the  circumstances  under  which  payment  was  to 
be  made.  There  can  be  no  doubt  that  in  that  case 
the  hirer,  or  purchaser,  would  have  been  liable  to 
an  action  if  he  did  not  pay  for  the  goods.  Indeed, 
so  palpably  was  it  a  sale,  that  no  possible  defence 
could  be  suggested  to  such  an  action.  The  pur- 
chaser had  bought  the  goods,  and  agreed  to  pay 
the  money  for  them.  Kow,  what  is  the  present 
OBseF  We  find  here  an  entirely  different  state  of 
things.  It  is  in  form  a  case  of  hire,  and  in  sub- 
stance a  case  of  hire,  as  Mr.  Walton,  in  his  concise 
and  able  argument,  has  pointed  out  to  us.  Hire 
18  to  be  paid  in  monthly  instalments.  Then, 
if  a  certain  number  of  these  instalments  are 
paid,  the  piano  is  to  become  the  property  of  the 
hirer.  But  there  is  a  special  reservation.  "  The 
hirer  may  terminate  the  hiring  by  delivering  np 
to  the  owner  the  said  instrument."  If,  thernore, 
after  paying  one  of  these  instalments  of  10s.  6d. 
he  chooses  to  do  so,  he  may  at  once  surrender  the 
piano  and  relieve  himself  of  all  further  liability. 
Yet,  if  it  is  an  agreement  to  buy  at  all,  it  must  be 
so  at  once.  But  here  at  no  time  tiU  he  elects  to 
take  the  piano  can  he  become  the  buyer.  Then  it 
is  argued  that  some  kind  of  estoppel  arises  here 
owing  to  the  hirer  having  pledged  the  piano.  But 
that  can  make  no  difference  if  at  the  time  when 
the  agreement  was  entered  into  there  was  no 
buyer  and  no  seller.  Under  the  agreement  the 
hirer  was  not  bound  to  pay  hire  longer  than  he 
chose.  It  was  doubtless  a  breach  of  the  agree- 
ment for  him  to  pawn  the  piano,  but  that  does  not 
make  him  a  buyer.  I  can  see  no  foundation  for 
the  argument  that  there  is  an  estoppel  here. 
There  is  no  buying  in  the  case  so  as  to  bring  it 
within  sect.  9  of  the  Factors  A.ct  1889.  The 
decision  of  the  County    Court   judge    must  be 

Aj^al  dismissed. 
Trhe  defendant  appealed. 

May  1. — Jelf,  Q.G.  and  C.  L.  Attenborough  for 
the  defendant. — The  defendant  is  protected  by 
sect.  9  of  the  Factors  Act  1889,  and  we  rely  on  a 
recent  decision  of  this  court,  which,  it  is  sub- 
mitted, governs  this  case : 

Lee  V.  Bntler,  69  L.  T.  Eep.  N.  S.  370  ;  (1898)  2 
Q.  B.  318. 

Sect.  9  is  not  confined  to  absolute  agreements  of 
sale,  but  it  applies  also  to  conditional  agreements. 
As  has  been  held  in  cases  of  delivery  of  goods  on 
sale  or  return,  the  fact  that  the  buyer  has  done  an 
act  which  is  inconsistent  with  returning  the  goods, 
takes  away  his  option  to  return  them,  and  makes 
him  an  actual  buyer : 

Ex  parte  WiTigfieUl ;  Be  Florence,  40   L.  T.  Bep. 
N.  S.  IS  ;  10  Ch.  Div.  591. 

It  is  tme  that  in  this  case  Brewster  might  have 
redeemed  the  piano,  but  that  is  of  no  consequence. 


because,  until  he  has  done  so,  he  is  estopped 
from,  saying  that  he  had  not  taken  a  step  ineon> 
sistent  with  his  power  to  return  the  article.  The 
intention  of  the  parties  to  this  agreement  was 
that  it  should  be  an  agreement  to  sell,  and  as  soon 
as  the  instalments  were  complete  the  property 
should  pass.  It  is  not  less  so  because  Brewster 
has  an  option  to  determine  the  agreement  before 
the  sale  was  complete.  It  is  of  no  consequence 
that  the  expressions  "hirer"  and  "hiring"  are 
used  in  the  agreement ;  that  does  not  alter  the 
tme  nature  of  the  transaction.  The  plaintiff,  by 
this  agreement,  has  put  it  out  of  his  power  to  do 
otherwise  than  pass  the  property  in  the  piano  if 
Brewster  chooses.  The  ODJect  of  the  statute  is 
the  protection  of  bond  fide  advances  of  money 
upon  goods  which  are  found  for  a  long  time  in  the 
possession  of  persons  whose  possession  is  ripening 
into  a  sale.  It  is  not  necessary  for  me  to  show 
that  the  agreement  to  sell,  which  I  submit  existed 
between  the  plaintiff  and  Brewster,  was  in  writing 
within  the  Statute  of  Frauds : 

Hugill  V.  Masker,  60  L.  T.  Bep.  N.  S.  774 ;  22  Q.  B. 
Div.  364. 
It  is  not  necessary  to  show  that  the  agreement  to 
sell  existed  at  the  moment  when  the  agreement  of 
the  23rd  Dec.  was  signed.  Any  subsequent  date 
before  the  piano  was  pledged  is  enough,  e.a.,  the 
moment  when  Brewster  elected  not  to  avail  him- 
self of  his  option  to  return  the  piano.  An  agree- 
ment to  buy  on  a  condition  would  be  enough  for 
the  defendant. 

Mnlay,  Q.C.  and  HextaU  (Joseph  Walion,  Q.C. 
with  them)  for  the  plaintiff. — The  only  question  we 
wish  to  argue  here  is  whether  there  was  an 
"  agreement  to  buy "  within  sect.  9.  In  Lee  v. 
Butler  there  clearly  was  such  an  agreement ;  in 
the  present  case  there  is  no  such  agreement.  In 
that  case  there  was  an  agreement  to  pay  the  whole 
sum ;  here  there  is  no  such  agreement.  Here 
Brewster  has  not  bound  himself  to  do  anything 
except  to  pay  one  sum  of  10<.  &d.  The  phiintiff 
has  merely  agreed  to  give  an  option  of  buying ; 
until  that  is  exercised  t£ere  is  no  sale  or  purchase. 
The  option  is  one  that  could  not  have  been  with- 
drawn by  the  plaintiff,  because  it  was  given  for  a 
consideration.  The  fact  that  the  owner  of  the 
piano  has  put  himself  in  such  a  position  that  he 
cannot  pat  an  end  to  the  hiring  does  not  put  him 
in  the  position  of  having  agreed  to  sell. 

Jelf,  Q.C.  replied. — In  this  case  one-third  of  the 
price  of  the  piano  is  to  be  paid  for  one  year's  hire. 
That  shows  that  something  more  than  a  mere , 
hiring  is  intended,  and  the  agreement  is  really  one 
for  the  sale  of  the  piano.  £1  a  certain  event  the 
owner  can  be  compelled  to  sell ;  the  power  of  the 
hirer  to  return  the  piano  after  a  year's  use  does 
not  prevent  the  agreement  being  really  for  the 
sale  of  it  .- 

Bianchi  v.  Kash,  1  M.  &  W.  545. 

Cur.  adv.  vuU. 
May  9. — ^Lord  Esher,  M.B. — This  is  an  appeal 
of  the  defendant  from  a  decision  of  the  Xord 
Chief  Justice  and  Day,  J.  affirming  a  decision  in 
a  County  Court.  The  facts  seem  to  be  these. 
The  plaintiff  entered  into  a  certain  written  agree- 
ment with  a  man  named  Brewster  with  regard  to 
a  piano,  and  under  the  agreement  he  delivered 
the  piano  to  Brewster.  Afterwards  Brewster 
pawned  the  piano,  as  if  it  were  his  own,  with  the 
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defendant,  who  is  a  pawnbroker.  The  County 
Court  judge  found — and  this  fact  is  not  disputed 
—that  the  defendant  took  the  piano  and  adyanced 
money  on  it  hand  fide  and  without  knowledge  of 
any  defect  in  Brewster's  title  to  it.  The  plamtiff 
now  brings  this  action  against  the  pawnbroker, 
demanding  the  piano  from  him  without  pay- 
ment of  the  amount  of  the  pledge.  The  defen- 
dant relies  upon  sect.  9  of  the  Factors  Act  1889. 
The  Divisional  Court  held  that  this  section 
afforded  him  no  protection.  Now,  in  this  case 
two  questions  are  raised.  One  is,  what  is  the 
true  construction  of  sect.  9  of  the  Factors  Act 
1889 ;  the  other  is,  what  is  the  true  construction 
of  the  written  agreement  between  the  plaintiff 
and  Brewster,  sect.  9  begins  in  a  somewhat 
peculiar  way.  Like  the  preceding  sect.  2,  it  does 
not  refer  to  the  acts  of  the  owner  of  goods,  but  to 
the  acts  of  some  other  person.  It  refers  to  the 
acts  of  a  person  who  has  bought  or  agreed  to  buy 
goods,  and  nothing  is  said  about  any  person  who 
has  sold  or  agreed  to  sell.  The  section  has  nothing 
to  do  with  an  ordinaiy  simple  case  of  the  hiring 
of  goods ;  it  deals  solely  with  the  purchase  ana 
sale  of  goods.  But  it  cannot  be  meant  to  refer  to 
a  simple  case  of  the  sale  of  goods  because  in  an 
ordinary  sale  of  goods  the  property  passes  at  once 
to  the  Duyer,  so  that  the  buyer  can  do  what  he 
likes  with  them  as  the  owner,  and  the  seller  has 
no  interest  at  all  in  them.  It  is  clear,  therefore, 
that  the  section  deals  with  some  peculiar  contract 
of  sale  by  which  the  property  in  the  goods  does 
not  immediately  pass.  If  thera  is  a  contract  by 
which  someone  agrees  to  buy  goods  from  the 
owner,  but  the  property  in  them  does  not  pass, 
there  must  be  m  existence  another  party  to  the 
contract,  namely,  the  seller.  Therefore,  though 
the  section  mentions  only  the  person  who  has 
agreed  to  buy,  it  implies  that  there  is  a  contract 
of  purchase  and  sale  between  two  parties,  and  it 
applies,  if  in  such  a  case  the  person  who  has 
agreed  to  sell  delivers  the  goods  to  be  sold  to  the 
person  who  has  agreed  to  buy,  although  under 
the  contract  the  property  in  the  goods  has  not 
passed.  Now,  is  this  agreement  of  the  23rd  Dec., 
between  the  plaintiff  and  Brewster,  an  ordinary 
simple  case  of  hiring  goods  ?  If  it  is,  then  it  is 
not  within  the  statute,  and  the  plaintiff  must 
succeed  in  his  action.  By  this  contract  Brewster 
was  to  make  thirty-six  monthly  payments  of 
10s.  6d.,  and  when  those  payments  were  completed 
the  piano  was  to  become  his  sole  and  absolute 
property.  Such  an  agreement  as  that  cannot,  in 
,my  opinion,  be  said  to  be  a  mere  case  of  hiring 
goods.  The  contract  is  called  a  hire-and-purchase 
agreement ;  but  that  is  only  a  loose  phrase,  and 
we  have  to  consider  what  it  really  is.  The  two  par- 
ties to  the  agi-eement,  Charles  Helby  and  Charles 
Brewster,  are  described  as  "  heremafter  called 
the  owner"  and  "hereinafter  called  the  hirer," 
but  that  is  a  mere  description  used  for  the 
purpose  of  the  agreement  and  does  not  affect 
their  legal  relations.  After  the  description  of  the 
parties  comes  an  agi-eement  which,  if  it  stood 
alone,  would  no  doubt  be  a  simple  hiring ;  but  it 
ia  foUowed  by  several  other  terms  of  agreement. 
Brewster  agrees  to  pay  monthly  "a  rent  or 
hire  instalment."  Ii  this  agreement  were  a 
mere  hiring  it  would  be  quite  enough  to 
speak  of  "a  rent."  But  a  rent  was  never 
l«fore  considered  to  be  an  instalment.  Bent 
is  not  an  instalment  of  anything,  and  if  this 


were  really  a  hiring  agreement  merely  it  would  be 
nnnecessarr  to  say  anything  about  instalments. 
[His  Lordship  read  the  other  terms  of  the  agree- 
ment.] Under  clause  (b)  the  owner  haa  boand 
himself  to  sell  the  piano  to  Brewster,  if  Brewster 
pays  punctually  thirty-six  monthly  instalments  of 
lOs.  6a.,  and  it  cannot  be  disputed  that  he  has  in 
that  clause  agreed  to  sell.  But  it  is  argued  ihai 
there  is  no  contract  by  Brewster  to  buy.  The 
piauo  would  become  his  property  if  he  paid  the 
thirty-six  instalments  punctually,  but  he  was  at 
liberty  at  any  time  before  that  to  return  the 
piano  to  Helby,  and  so  to  terminate  the  agree- 
ment. To  my  mind,  after  considering  clause  (6 1, 
it  is  clear  that  there  was  an  agreement  here  by 
Helby  to  sell  the  piano,  and  an  agreement  by 
Brewster,  if  he  did  not  change  his  mind,  to  bay  it  : 
and  if  this  agreement  between  them  were  carried 
out,  it  would  end  in  a  purchase  and  sale.  It  is  to 
my  mind  an  agreement  by  the  one  to  sell,  and  an 
agreement  by  tne  other  to  buy,  but  with  an  option 
to  the  buyer  to  put  an  end  to  the  contract  at  any 
time  by  delivering  up  the  piano  to  the  seller.  Now 
Brewster  has  pawned  the  piano  with  the  defen- 
dant, and  until  he  redeems  it  he  cannot  get  it 
back  from  him.  He  has,  therefore,  put  it  out  of 
his  power  to  deliver  the  piano  to  Helby,  and  has 
shut  himself  out  from  exercising  his  option  to  put 
an  end  to  his  agreement  of  the  23rd  Dec.  If  that 
agreement  is  what  I  have  said  I  consider  it  to  be, 
that  is  to  say,  an  agreement  to  buy  and  an  agree- 
ment to  sell,  the  property  to  pass  only  on  com- 
pletion of  the  payment  of  the  thirty-ux  inatal- 
mento,  but  with  an  option  to  the  proposed  buyer 
to  put  an  end  to  the  agreement  at  any  time  before 
the  sale  is  complete,  then  the  defendant  in  this 
case  is  protected  by  sect.  9  of  the  Factors  Act 
1889.  The  plaintiff's  only  remedy  is  an  action 
against  Brewster  for  his  breach  of  contract.  I 
cannot  agree  with  the  judgment  of  the  Divisianal 
Court,  and  this  appeal  must  be  allowed. 

Smith,  L.J.  d^vered  the  following  written 
judgment : — This  is  an  action  of  trover  bron^t 
by  the  plaintiff  to  recover  possession  of  a  piano 
from  the  defendant,  a  pawnbroker,  with  whom  it 
had  been  pledged  by  a  person  named  Brewster, 
who  had  obtained  possession  of  it  under  what  has 
been  termed  a  hire  and  puix:hase  agreement  from 
the  plaintiff,  and  the  question  raised  is  whetlier 
Brewster  had  bought  or  agreed  to  buy  the  piano 
of  the  plaintiff  within  the  meaning  of  sect.  9  of  the 
Factors  Act  18a9  (52  &  53  Vict.  c.  45).  The  Aot. 
besides  making  certain  dealings  by  a  mercantile 
agent,  who  with  the  consent  of  the  owner  is  in 
possession  of  goods  or  the  documents  of  title  to 
goods,  valid  as  against  that  owner,  has  by 
sect.  9  enacted  that  "where  a  person,"  which 
means  any  person,  "  having  bought  or  agreed  to 
buy  goods,  obtains  with  the  consent  of  the  seller 
possession  of  the  goods,  or  the  documente  of  title 
to  the  goods,"  he  may  sell  or  pledge  such  goods 
or  the  documente  of  titie  to  a  tiiird  person  if 
that  person  takes  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original 
seller  in  respect  of  the  goods.  It  will  be  seen 
that  the  power  conf  en-ed  by  this  section  to  make 
a  good  title  against  the  original  seller  is  confined 
to  persons  who  have  bought  or  agi^ed  to  buy 
g^ds  of  sellers,  and  it  does  not  include  the  case 
of  persons  who  with  the  consent  of  sellers  are  in 

e>ssession  of  any  goods,  or  the  documente  re- 
ting  thereto,  unless  they  liave  bought  or  agreed 
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to  hvLj  the  fpods.  It  is  evident  that  this  section 
contemplate  both  a  seller  who  has  sold  or  agreed 
to  sell,  as  also  a  buyer  who  has  bought  or  agreed 
to  buy,  for  there  cannot  be  a  buyer  who  has 
"  bought  or  agreed  to  buy,"  which  are  the  words 
of  the  section,  without  there  being  also  a  seller 
who  has  sold  or  agreed  to  sell.  It  is  clear  that 
this  section  includes  the  case  of  a  sale  where  the 
property  in  the  goods  has  not  passed,  for  it 
mcludes  the  case  of  a  seller  who  has  contracted 
to  sell,  and  retains  a  lien  or  other  right  in  respect 
of  the  goods,  as  for  instance  the  right  to  retake 
possession  of  them  upon  the  bappenint;  of  given 
events.  Thus  an  agreement  for  sale  by  a  seller, 
snbject  to  a  defeasance  by  him,  is  in  my  judg- 
ment as  much  within  the  section  as  an  agreement 
to  sell  without  defeasance,  so  is  also  an  agree- 
ment to  buy  subject  to  a  defeasance  as  an  agree- 
ment to  buy  without  a  defeasance.  This  brmgs 
me  to  what  has  been  called  the  hire  and  pnrchaise 
agreement  of  ihe  23rd  Dec.  1892,  though  I  should 
observe  that  the  word  "  purchase "  is  not  to  be 
found  therein.  The  real  question  is,  has  Brewster, 
who  therein  is  called  the  hirer,  in  reality  agreed 
to  buy  the  piano  in  question  of  the  plamtifF 
within  the  meaning  of  the  section,  for  if  he  has 
then  the  section  in  the  circumstances  of  this  case 
defeats  the  plaintiff,  for  Brewster  could  confer, 
and  has  conferred,  a  good  title  on  the  defendant ; 
jf,  on  the  contrary,  Brewster  has  not  a^«ed  to 
buy,  then  the  plaintLB  is  entitled  to  judgment. 
It  is  quite  true  that  throughout  the  aneement 
the  plaintiff  is  termed  the  owner,  and  Brewster 
ia  termed  the  hirer,  and  the  agreement  is  drafted 
in  the  form  of  a  letting  and  hiring  of  the  piano 
by  the  plaintiff  to  Brewster ;  but  if  the  transac- 
tion be  a  selling  and  buying  of  the  piano,  the 
foim  will  not  avail  so  as  to  defeat  the  effect  of 
the  real  transaction.  Now,  in  the  first  place,  what 
is  the  position  of  the  plaintiff  under  this  agree- 
ment P  Did  he  onlv  let  out  the  piano  on  hire  to 
Brewster,  or  did  he  bind  himself  to  sell  it  to  him  P 
I  agree  with  Day,  J.  that  if  in  this  case  there  be 
EJi  agreement  for  a  sale  by  the  plaintiff,  it  must 
be  at  the  time  when  the  agreement  was  executed. 
Under  this  agreement  the  plaintiff  delivered  the 
piano  to  Brewster  upon  the  terms  that  Brewster 
should  pay  the  plaintiff  for  it  by  thirty-six  monthly 
instalments,  and  he  therein  irrevocably  bound  him- 
self to  Brewster  that  if  he  (Brewster]  performed  his 
part  of  the  agi-eement,  i.e.,  paid  the  instalments, 
kept  the  instrument  from  injury,  including 
dajnage  by  fire,  and  in  his  own  custody,  that  upon 
payment  of  the  last  instalment  the  piano  should 
be  the  sole  and  absolute  property  of  Brewster. 
It  wiU  be  seen  that  by  the  agreement  the 
plaintiff  has  bound  himself  past  recall,  that 
upon  being  paid  the  price  ot  the  piano  by 
monthly  instalments  the  piano  shall  become 
the  property  of  Brewster.  What  is  this 
but  an  agreement  on  the  part  of  the  plaintiff  to 
sell  P  It  is  true  that  the  plaintiff  reserved  to  him- 
self the  right  to  retake  possession  if  Brewster 
ftuled  in  performing  the  agreement  on  his  part ; 
but  this  possible  defeasance  makes  the  transac- 
tion none  the  less  an  agreement  by  the  plaintiff 
to  sell,  and  here  it  is  that  I  caimot  adopt  the 
view  of  Day,  J.  when  he  says  that  no  contract 
for  sale  can  be  conceivable — that  there  was  no 
seller  and  no  one  boimd  in  the  present  case  to 
sell ;  and  he  holds  this  because,  m  his  opinion 
(which  I  will  deal  with  hereafter),  no  one  had 


agreed  to  buy,  nobody  being  bound  to  bay,  and 
no  price  fixed.  In  my  judgment,  it  must  be 
determined  what  it  is  that  the  plaintiff  has  bound 
himself  to  do ;  has  he  or  has  he  not  bound  him- 
self to  sell  to  Brewster  P  It  appears  to  me  that, 
unless  Brewster  made  default,  so  as  to  give  the 
plaintiff  the  right  to  tesminate  the  agreement,  as 
lar  as  the  plamtiff  is  concerned  the  piano  was 
agreed  to  be  sold  by  the  plaintiff  to  Brewster  at 
the  price  of  181.  IDs.,  to  oe  paid  in  instalments. 
So  much  for  the  position  of  the  plaintiff  under  the 
agreement.  I  now  come  to  Brewster's  position 
thereunder.  It  is  Strang  if  the  plaintiff  luts 
bound  himself  to  sell  the  piano  to  Brewster,  which 
for  the  reasons  above  I  hold  he  has,  t^at  Brewster 
on  his  part  has  not  bound  himself  to  buy  the 
piano  of  the  plaintiff.  Mr.  Finlav  felt  the  force 
of  this,  and  admitted  that  it  would  be  so  had  the 
plaintiff  agreed  to  sell  the  piano  to  Brewster,  but 
he  said  that  all  the  plaintiff  had  done  was  in  con- 
sideration of  the  payment  of  the  instalments  to 
grant  an  option  of  purchase  to  Brewster.  If  this 
be  so,  I  would  point  out  that  away  goes  that  part 
of  his  case  which  was  that  as  between  the  parties 
it  was,  until  the  last  instalment  was  paid,  only  a 
hiring  agreement.  For  what  is  a  grant  of  an 
option  to  purchase,  but  an  agreement  in  pregenU 
bj  the  plaintiff  to  sell  to  Brewster,  subject  to  his 
right  to  exercise  his  option  P  Had  Brewster  agreed 
to  pay  for  the  piano  in  thirty-six  instalments  with- 
out reserving  this  option,  I  cannot  doubt  that 
Brewster  would  have  agreed  to  buy  the  piano  from 
the  plaintiff,  and  this  is  what  was  held  by  the 
court  in  Lee  v,  Butler  [uhi  aup.).  But  although 
Brewster  reserved  the  option,  he  boimd  himself 
to  pay,  in  any  event,  the  first  instalment  of  the 
price  of  the  piano  before  he  could  exercise  the 
option  of  being  allowed  to  return  it  to  the  plain- 
tiff. It  is  upon  the  fact  that  Brewster  had 
reserved  this  option  that  the  plaintiff  rests  his 
case,  and  asserts  that  Brewster  had  not  agreed  to 
buy  the  piano  of  him,  but  had  only  agreed  to  hire 
the  piano  with  the  right  of  exercising  the  option 
to  purchase  if  he  so  obsired.  It  will  be  seen  that 
the  only  way  that  Brewster  could  avoid  becoming 
possessed  of  the  piano,  if  the  plaintiff  did  not 
exercise  his  right  to  retaJke  possession,  if  circum- 
stances arose  which  entitled  him  to  do  so,  was  by 
delivering  it  to  the  plaintiff  within  the  period  of 
thirty-six  months.  Supposing  the  piano  wa» 
burnt,  say  during  the  first  month,  whilst  in 
Brewster's  possession,  so  that  he  never  could 
deliver  it  up  to  the  plaintiff,  what  would  be  the 
result  P  Brewster  would  be  liable  to  pay  the 
instalments  during  the  residue  of  the  thirty-six 
months,  and  the  loss  of  the  piano  so  burnt  would 
fall  upon  Brewster,  for  he  would  have  paid  the 
whole  of  the  contract  price  and  not  had  the 
instrument.  This  result  follows  because  Brew- 
ster had  in  reality  agreed  to  purchase  the  piano 
for  better  or  for  worse,  subject  to  this,  that  during- 
the  term  if  he  could  do  so,  he  might  send  back  the 
piano  to  the  plaintiff.  In  my  judgment  the  true 
view  of  this  agreement  is,  that  as  on  the  one  hand 
the  plaintiff  agreed  to  sell  the  piano  to  Brewster, 
subject  to  a  defeasance  to  be  exercised  by  the 
plamtiff  so  on  the  other  Brewster  agreed  to  buy 
the  piano  of  the  plaintiff,  subject  to  a  defeasance 
to  be  exercised  by  Brewster.  For  these  reasons, 
in  my  judgment  Brewster  did  agree  to  buy  the 
piano  of  uie  plaintiff  within  the  meaning  of 
sect.  9  of  the  Factors  Act  1889,  and  consequently 
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judgment  shonld  be  entered  here  and  below  tor 
the  defendant,  and  this  appeal  allowed. 

Da  VET,  L.J.  delivered   the   following  written 
judgment : — Sect.  9  of  the  Factors  Act  1889  con- 
templates a  purchase  or  agreement  to  buy  goods 
when  the  purchaser  has  possession  of  the  goods, 
but  the  property  has  not  f>a8aed  to  him.    It  was 
decided  in  Lee  r.  Butler  {ubi  lup.)  that  what  is 
called  a  hire-and-purchase  agreement  was  within 
the  scope  of  this  section,  i.e.,  an  agreement  where 
the  hirer  has  possession  of  the  goods  and  agrees  to 
pay  a  sum  certain  by  fixed  instalments,  accom> 
panied  by  an  agreement  that  upon  payment  of 
all  the  instalments  the  goods  are  to  oecome  the 
property  of  the  hirer,  but  subject  to  a  proviso 
that  on  default  in  payment  of  any  instalment  the 
owner  of  the  gooas  may  resume  possession.    In 
this  case  there  is  this  further  term,  that  the  hirer 
may  put  an  end  to  the  contract  by  returning  the 
goods.    Does  this  distinguish  this  case  from  Lee 
V.  Butler  (uhi  imp.)  and  take  it  out  of  sect.  9  of 
the  Act  ?    I  think  not.    There  is  an  agreement 
by  the  owner  of  the  goods  that  on  payment  of 
thirty-six  monthly  instalments   the  goods  shall 
become  the  property  of  the  hirer — in  other  words, 
an  agreement  to  sell.    But  a  seller  connotes  a 
buyer,  and    an    agreement  to  seU   connotes   an 
agreement  to  buy.    The  hirer  agrees  to  pay  his 
instalments    monthly,  not  during  any  expressed 
period,  but  I  think  it  may  be  inferred  from  the 
context  that  the  total  sum  to  be  paid — viz.,  the 
amount  of  thirty-six  monthly  instalments — is  made 
a  sum  certain  by  the  terms  of  the  contract,  and 
that  the  hirer's  agreement  to  pajr  is  also  suflS- 
ciently  defined  to  be  until  thirty- six  instalments 
are  paid.    So  long  as  the  hirer  retains  possession 
and  the  contract  remains  undetermined,  the  hirer 
IS  under  contract  to  pay  the  instalments,  and  may 
be  sued  for  them  as  they  become  due  on  the  terms 
that  upon  payment    of  the  last  instalment  the 
goods  will  become  his  property.    But  he  has  a 
power  to  determine  and  defeat  his   contract  by 
returning  the  goods.    Until  he  does  so  he  is  under 
contract  to  buy,  and  at  the  time  of  the  pledge  to 
the  pawnbroker  he  remained  under  that  contract. 
and  was,  in  my  opinion,  a  person  who  had  agreed 
to  buy  goods  witliin  the  meaning  of  sect.  9  and 
the  decision  in  Lee  r.  Butler  {uH  tup.),  and  none 
the  less  so  because  he  had  a  power  which  he  had 
not  exercised,  and,  in  fact,  by  pledging  the  goods 
had  for  the  time  put  it  out  of  his  power  to  exer- 
cise, of  defeating  the  contract.    I    agree    with 
Day,  J.  that  you  roust  find  the  agreement   for 
sale  at  the  time  when  possession  of  the  goods  is 
handed  to  the  buyer ;  but,  in  my  opinion,  it  is 
only  by  virtue  of  the  written  contract  that  the 
liirer  will  on  payment  of  the  instalments  become 
the  owner  of  the  piano.    For  my  reasons  above 
given  I  cannot  agree  with  the  learned  judge  that 
at  that  time  there  was  no  purchaser  or  that  nobody 
bad  agreed  to  buy,  or  that  there  was  no  price 
fixed.    I  agree  that  the  judgment  of  the  court 
fcelow  must  be  reversed.  ^^^^^  ^^^^ 

Solicitor  for  the  plaintiff,  H.  E.  Tudor. 
Solicitor  for  the  defendant,  John  Attenborough. 
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April  10, 11,  and  26. 

(Before  Chables  and  GoixiNS,  JJ.) 

FONTINO  V.  NOAKKS  AND  OTHKB8.  (a) 
Poisonous   tree  on  neighbour's  land — Treapaiaing 

aniinal  injured. 
The  plaintiff's  horse  was  poisoned  by  eating  tke 
leaves  of  a  yew  tree  which  grew  upon  land  ^  tke 
defendants  adjoining  the  plaintiff's  field  in  which 
the  horse  pastured.  No  part  of  the  yew  tree 
projected  over  the  plaintiffs  land,  but  some 
branches  could  be  reached  by  the  horse  stretching 
its  neck  over  a  ditch  which  belonged  to  the  defen- 
dants, and  which  divided  their  land  from  the 
plaintiffs  field.  No  duty  on  the  part  of  the 
defendants  to  fence  their  land  from  the  plaintiff* 
cattle  was  proved.  The  plainiiff  having  broitght 
an  action  for  the  value  of  the  horse: 
Held,  that,  in  the  absence  of  any  intention  to  injure 
the  plaintiffs  horse  by  placing  something  in  the 
nature  of  a  trap  for  him,  the  defendants  were  not 
liable  for  injury  sustained  by  the  horse  through 
its  own  wrongful  intrusion. 
Fletcher  v.  Rylands  (19  L.  T.  Bep.  N.  S.  230  ,- 

L.  Bep.  3  H.  of  L.  330)  dietinguished. 
This  was  an  appeal  by  the  defendants  from  a 
verdict  and  judgment  of  the  deputy  judge  in  the' 
Andover  County  Court   in  favour  of  the  plain- 
tifE  for  222..  the  value  of  a  horse. 

The  facts  and  arguments   sufficiently  appe&r 
from  the  judgments. 
Horace  Browne  for  the  appellants. 
T.  W.  Chitty  and  Newbolt  for  the  resp3ndent. 
.  The  following  written  judgments  were  delivered: 

Charles,  J. — This  was  an  appeal  from  a 
verdict  and  judgment  for  the  plaintiff  given  in 
the  County  Court  at  Andover  for  22i.,  bieing  the 
value  of  a  colt  of  the  plaintiff  which  was  alleged 
to  have  been  poisoned  by  eating  the  defendants' 
yew  tree.  The  grounds  of  the  appeal  were,  first. 
that  there  was  no  evidence  to  go  to  the  jury  that 
the  colt  had  in  fact  eaten  of  uie  yew  ttM  of  the 
defendants  ;  and,  secondly,  that  if  there  was,  the 
colt  had  eaten  the  yew  leaves  under  circumstances 
which  entailed  no  legal  liability  on  the  defendants. 
The  facts  of  the  case  were  us  follows  :  The  plain- 
tiff was  a  farmer,  and  occupied  a  field  separated 
from  the  premises  of  the  defendants  by  a  fence. 
On  the  side  of  the  fence  next  the  plaintifrB  field 
was  a  ditch  belonging  to  the  defendants.  On  the 
defendants'  land  near  the  fence  grew  a  yew  tree, 
the  branches  of  which  projected  over  the  ditch. 
but  not  beyond  it.  They  did  not  overhang  the 
plaintiff's  field.  At  the  distance  of  about  120 
yards  grew  another  yew  tree  in  the  garden  of  one 
Hunt,  which  overhung  the  plaintiff's  field,  and  in 
the  hedge  of  the  plaintiff's  neld,  about  fifty  yards 
from  the  defendants'  yew,  there  was  a  small  yew 
bush.  On  the  25th  Jan.  the  colt  and  several  other 
horses  wero  in  the  plaintiff's  field.  On  the  26Qi 
the  colt  was  found  dead  five  yards  from  the 
defendants'  yew,  and  there  was  no  doubt,  from  the 
examination  made  of  the  bodv,  that  it  had  died 
from  eating  yew  leaves.  All  the  three  trees — ^the 
defendants'.  Hunt's,  and  the  plaintiffs  yew  bush — 

(a)  Beponed  by  a.  B.  Okant,  Eiq.,  B*iiiater-«t-L«w. 
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presented  appearances  of  having  been    recently 
eaten.    A  veterinary  surgeon  stated  that  it  was  a 
fact  within  his  knowledge  that  horses  have  been 
■known  to  walk  a  mile  after  eating  yew  before 
dying,  and  then  to  drop  down  dead.    Such  a  case, 
however,  would  be,  he    said,  exceptional.      The 
animal  most  often  drops  down  dead  directly  after 
eating,  or  within  a  short    distance.    Upon    this 
evidence  the  judge  was  asked  to  direct  a  verdict 
for  the  def eniuints,  on  the  ground  that  there  was 
no  evidence  pointing  to  the  colt  having  eaten  of 
the  defendants'  yew.    It  was  equally  consistent,  it 
'was  said,  with  the  colt  having  eaten  either  of 
Hunt's  yew  tree  or  the  plaintiff's  yew  bush.    The 
judge,  however,  thought  there  was  a    case  for 
the  jury,  and  they  found  that  the  colt  had  eaten 
of  the  defendants'  tree,  and  not  of  the  other  ti«es. 
I  have,  after  some  hesitation,  come  to  the  conclu- 
sion that  there  was  some  evidence  to  support  this 
finding,    having    regard    in   particular    to    the 
evidence  of  the  veterinary  surgeon.    The  defen- 
dants' yew  had  been  freshly  eaten,  and  the  most 
common  ca«e  is  that  death  ensues  directly.    The 
colt  was  found  only  five  yards  from  the  tree,  and 
the  two  other  possible  causes  of  mischief  were 
respectively  120  and  fifty  yards  off.   This  being  the 
view  I  take  of  the  evidence,  it  becomes  necessary 
to  consider  the  second  point.    The  poisonous  tree 
was  admitted  to  be  wholly  on  the  defendants' 
land,   but,  inasmuch   as   it   was   so  near  to  the 
boundary  that  an  animal  could  easily  reach  the 
branches,  it  was  contended  that  the  principle  of 
Fletcher  v.  Bylands  (L.  Rep.  1  Ex.  265  ;  L.  Eep. 
3  H.  of  L.  330)  was  applicable.  But  this  argument 
appears  to  me  to  rest  on  a  misconception  of  what 
that  case  really  decided.    The  decision  only  refers 
to  the  escape  from  a  defendant's  land  of  some- 
thing which  he  has  brought  there,  and  which  is 
likely  to  do  mischief  if  it  escapes.    In  delivering 
the    judgment    of     the    Exchequer     Chamber, 
Blackburn,  J.  laid  down  the  true  rule  of  law  in 
words  expressly  approved  and  adopted  in    the 
House  of  Lords,  as  follows :  "  The  person  who  for 
his  own  purposes  brings  on  his  land,  and  collects 
and  keeps  there,  anything  likely  to  do  mischief 
if  it  escapes,  must  keep  it  in  at  his  peril,  and,  if 
he  does  not  do  so,  iBprimd  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence  of 
its  escape."     Various  iUnstrations  ara  then  given, 
in  all  (H  which  the  cause  of  offence  was  "  not  kept 
in  "  by  the  defendant.     Thus  the  person  whose 
grass    is    eaten    by    the   escaping    cattle  of  his 
neighbour,  whose  mine  is  flooded  by  water  from 
his  neighbour's  reservoir  whose  cellar  is  invaded 
by  filth  from  his  neighbour's  privy,  or  whose 
habitation  is  made  unhealthy  by  vapours  from  his 
neighbour's  factory,  has  in  each  case  legitimate 
nound  of  complaint.    To  use  the  language  of  the 
Court  in  Tenant  v.  Ooldwin  (1  Salk.  360),  "  He 
whose  dirt  it  is  must  keep  it  in  that  it  may  not 
trespass."     And   many   other    cases    might    be 
referred  to  illustrative  of  the  rale.  In  all  of  them, 
however,  it  will  be  found  that  the  noxious  thing, 
be  it  "  beasts,  water,  filth  or  smells,"  or  what  not, 
has  somehow  escaped  from  the  d^endant's  land. 
Thus  in  Firth  v.  Bowling  Iron  Company  (38  L.  T. 
Rep.  N.  S.  569 ;  3  C.  P.  Div.  254)  the  defendants' 
pr^ecessors  had  fenced  their  land  with  wire  rope, 
which  the  defendants  allowed  to  remain.    From 
long  exposm-e  the  strands  of  the  wire  composing 
the  rope  became  decayed,  and  pieces  of  it  fell  on 
the  plaintiS's  adjoining  pasture.    One  of  his  cows 


swallowed  a  piece,  and  died  in  consequence.    The 
defendant  was  held   liable    to    compensate    the 
plaintiff.    So,  again,  where  the  defendants  planted 
on  their  own  land  a  yew  tree  which  projected  over 
the  plaintiff's  land,  and  the  plaintiff's  horse  ate 
of  it  and  died,  the  defendants  were  held  liable : 
{Crowhwrat  v.  Amersham  Burial  Board,  39  L.  T. 
Rep.  N.  S.  355 ;  4  Ex.  Div.  5.)    On  the  other  hand, 
in  a  case  where  the  declaration  merely  charged 
that  "  the  defendant  was  possessed  of  yew  trees, 
the  clippings  of  which  he  Knew  to  be  poisonous," 
it  was  held  that  such  an  allegation  of  fact  did  not 
support  a  duty  to  take  care  to  prevent  the  cUppings 
from  being  put  upon  his  neighbour's  land  where 
horses  and  cattle  might  eat  them:   [Wilson  v. 
Newberry,  26  L.  T.  Rep.  N.  S.  695 :  L.  Rep.  7 
Q.  B.  31.)    The  rule  of  law  enunciated  in  Fletcher 
V.  Bylandt  I  think  therefore  has  no  application, 
and  I  proceed  to  consider  whether  upon  any  other 
ground  the  defendant's  liabihty  can  be  made  out. 
Can  it  be  said  that  there  is  any  duty  on  a  man 
either  not  to  grow  a  poisonous  tree  so  near  the 
boundary  of  his  propei'ty  as  to  be  easily  accessible 
to  the  stock  of  his  neighbour,  or,  if   he  does 
so,  to  take  precautions  to  prevent  any  danger 
to    the    stock    arising  P    Now  hei-e  it    must  be 
remembered  that  no  liability  on  the  part  of  the 
defendant   to    fence    against    the  cattle  of   his 
neighbour  was  proved.    Had  any  such  liability 
been  shown  to  exist,  and  had  the  fence    been 
defective,  it  might  well  have  been  found  by  the 
jury  that  the  colt  had  obtained  access  to  the 
defendant's  land  through  breach  of  his  obligation 
to  fence,  and,  the  poisonous  tree  being  immediately 
within  the  fence,  that  the  eating  of  its  leaves  by 
the  colt  was  the    natural    consequence    of    the 
defendant's  breach  of  duty ;  but,  there  being  no 
liability  on  the  part  of  the  defendant  to  repair 
the  fence,  I  do  not  see  that  he  can  be  made 
responsible  for  the  eating  of  these  yew  leaves  by 
an  animal  which,  in  orSsr  to  reach  them,  had 
come  upon  his  land.    The  hurt  which  the  animal 
received    was    due    to    his   wrongful    intrusion. 
He  had  no  right  to  be  there,  and  his  owner  there- 
fore has  no  nght  to  complain.    The  true  test  in 
such  a  case  is  pointed  out  by  Gibbs,  C.J.  in  Deane 
V.  Clayton  (7  Taunt,  at  p.  533),  in  a  judgment 
which  was  emphatically  approved  by  the  Court  of 
Exchequer  in  Jordin  v.  Crump  (8  M.  &  W.  782), 
though  on  the  facts  proved  in  Deane  v.  Clayton 
the  court  was  equally  divided  as  to  what  judgment 
should  be  entered.     We  must  ask,  he  says,  in  each 
case,  whether  the  man  or  animal  which  suffered 
had  or  had  not  a  right  to  be  where  he  was  when 
he  received  the  hurt.   If  he  had  not,  then — unless, 
indeed,  the  element  of  intention  to  injure,  as  in 
Bird  V.  HolbrooTe  (4  Bing.  628),  or  of  nuisance,  as 
in  Barnes  v.    Ward  (9  C.  B.  392),  is  present — no 
action  is  maintainable.     It  was,  however,  urged 
that  there  was  here  something  in  the  natur<)  of 
a  nuisance,  and  that  the  growing  of  this  yew  tree 
BO  near  the    boundary  was    actionable   in  case 
damage  was  caused  by  it,  on  the  same  ground  as 
that  on  which  Townsend  v.  Watlien  (9  East,  277) 
was  decided.    It  was  there  held  that  if  a  man 
places  traps  baited  with  flesh  on  his  own  gi'ound 
so  near  to  the  premises  of  another  that  dogs  kept 
on  his  neighbour's  pi-emises  must  probaoly  be 
attracted  by  their  instinct  into  the  traps,  and  if 
in    consequence    his    neighbour's    dogs    are    so 
attracted  and  are  injured,  an  action  lies.    But  no 
evidence  whatever  was  offered  in  this  case  that 
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the  j«w  trees  could  be  i-egarded  aa  a  trap  in  this 
sense  to  the  plaintiff's  horses,  and,  in  the  absence 
of  any  such  evidence,  it  was,  I  think,  the  plaintiffs 
business  to  keep  his  horses  from  g^ing  too  near 
the  tree,  and  not  the  defendants'  duty  to  take  any 
precautions  against  their  doing  so.  In  the  result, 
therefore,  I  tUnk  that  this  apj^al  must  be  allowed 
and  judgment  entered  for  the  defendant  with 
oosts. 

Collins,  J. — ^As  we  are  differing  from  the 
learned  judge  below  and  aa  I  have  written  a 
judgment  I  will  read  it,  although  I  agree  entirely 
with  that  of  my  brother  Charles.  [After  referring 
to  the  question  of  evidence,  his  Lordship  con- 
tinned:!  The  yew  tree  in  question  was  wholly 
within  tne  defendants' boundary;  therefore  it  seems 
clear  that  the  principle  of  which  Fletcher  v.  Ryland 
is  an  instance  nas  no  application  to  this  case.  The 
principle  there  stated  was  that  "  the  person  who 
for  his  own  purposes  brings  on  his  land  and  collects 
aadkeepBthereanything  likely  to  do  mischief  if  it 
escapes  must  keep  it  in  at  his  peril."  That  case,  as 
is  pointed  out  by  Mellor,  J.  in  WiUon  v.  Nevoherry 
(25  L.  T.  Rep.  N.  S.  696;  L.  Rep.  7  Q.  B.  31), 
was  decided  on  the  analogy  of  Tenant  v.  Goldurin 
(1  Salk.  21),  where  it  was  said,  "  He  whose  dirt  it 
is  must  keep  it  that  it  may  not  trespass."  Here 
there  has  been  no  escape  or  trespass  of  anything 
kept  by  the  defendant,  and,  if  he  is  liable  at  all,  it 
most  be  for  not  taking  precautions  to  prevent  the 
plaintifTs  cattle  from  getting  access  to  the  defen- 
dants' yew  tree  on  the  defendants'  own  premises — 
in  other  words,  for  negligence.  I  should  add 
that  there  was  no  evidence  of  any  obligation 
on  either  party  to  maintain  the  fence  for  the 
benefit  of  the  other,  and  the  case  may  be 
treated,  therefore,  as  if  there  had  in  fact  been  no 
fence.  What,  then,  was  the  duty  cast  upon  the 
defendant  the-breach  of  which  grounds  this  action  P 
Mr.  Chitty,  who  argued  for  the  plaintiff,  con- 
tended that  the  owner  of  anything  capable  of 
attracting  cattle  and  dangerous  to  tnem  if  they 
yielded  to  the  attraction  was  bound  to  use 
reasonable  care  to  prevent  them  getting  access  to 
it.  Does  such  a  duty  exist  P  I  think  not;  and 
Mr.  Chitty  was  not  able  to  produce  any  authority 
which  went  near  to  establish  it.  The  point  might 
have  arisen  in  Crowhurtt  v.  Amersham  Burial 
Board  (39  L.  T.  Rep.  N.  S.  365 ;  4  Ex  Div.  5). 
There  a  horse  had  died  from  eating  of  a  yew  tree 
g^wing  on  defendant's  land,  and  the  case  as 
originaUy  stated  by  the  County  Court  judge  left  it 
doubtful  whether  the  death  was  caused  by  eating 

E>rtiou8  of  tree  which  projected  over  the  plaintiffs 
nd,  or  portions  on  the  defendant's  own  land  which 
the  horse  was  able  to  reach  by  stretching  its  neck 
over  the  intervening  fence.  The  court,  however, 
sent  the  case  back  to  be  re-stated,  and  it  was  then 
found  as  a  fact  that  the  horse  died  exclusively 
from  the  effects  of  eating  portions  which  pro- 
jected over  the  plaintiff's  bind,  and  the  case  was 
accordingly  decided  in  favour  of  the  plaintiff  on 
the  authority  of  Fletcher  v.  Rylands.  The  court 
therefore  evidently  thought  that  different  con- 
siderations might  apply  to  the  two  sets  of  facts. 
Again  in  Firth  t.  The  Bowling  Iron  Company  (38 
L.  T.  Rep.  N.  S.  669 ;  8  C.  P.  Div.  264)  it  was  not 
suggested  that  liability  could  be  established  if  the 
cattle  had  died  from  eatiag  wire  which  had  fallen 
on  the  defendant's  side  of  the  fence,  and  this  case 
also  was  brought  under  Fletcher  v.  Rylands.  What, 
then,  are  the  duties  towards  strangers  of  a  man 


who  keeps  a  dangerous  thing  on  his  own  ground? 
There  was  not  much  evidence  on  the  point,  but  it 
was  assumed  in  argument,   and  I   treat    it   as 
established,  that  a  yew  tree  is  a  dangerons  thing — 
i.e.,  it  may  be  injurious  if  eaten  by  norses.    It  is, 
however,  lawful  and  usual,  as  pointed  cat   by 
Kelly,  C(.B.  in   Crotohurst  v.  Amersham   Burial 
Board,  to  plant  yew  trees  near  fences.     Though 
possibly  dangerous,  therefore,  under  some  circnm- 
stances,  there  is  nothing  unlawful  in  a  yew  tree 
so  planted.    Further,  the  danger,  such  as  it  is,  is 
obvious;  it  does  not  constitute  a  trap.    Is  the 
person  who  keeps  such  a  thing  upon  his  own  land 
liable  to  a  stranger  for  loss  nappening  to  the 
cattle  of  the  latter  while  straying  on  such  person's 
land  without  his  permission  r   It  seems  quite  clear 
on  the   authorities  that    he   is    not.     Jordin  v. 
Crump  (8  M.  &  W.  782)  is  decisive  on  this  paint. 
There    the    facts    admitted  on    demurrer  were 
that,  while  the  plaintiff  was  walking  on  a  public 
footpath  running  across  the  defendant's  close,  his 
dog  in  chasing  a  rabbit  on  the  defendant's  land 
ran  against  a  dog  spear  concealed  in  the  bushes 
not   ta.r  from  the  path    and  was  killed.      The 
plaintiff  had  notice  of  the  existence  of  dog  speen 
on    the    defendant's    ground.    Alderson,   B.,    in 
giving  the  judgment  of  the  court  in  favour  of  the 
defendant,  adopts  the  reasoning  of  Gibbs,  G.J.  in 
the  earlier  case  of  Deane  v.  Clayton  (7  Taunt.). 
He  says :  "  The  present  case  is  much  stronger  than 
that,  for  here  the  plaintiff  had  express  notice 
that  dog  spears  were  set  in  the  wood,  though,  were 
this  even  otherwise,  our  decision  would  still  be  in 
favour  of  the  defendant  on  the  short  ground  that 
the  setting  of  them  was  a  lawful  act,  and  the 
accident  occasioned  by  them  was  the  act  of  the 
dog,  not  of  the  defendant,  and  that  the  plaintiff 
was  boimd  to  keep  his  dog  on  the  footpath." 
Unless  the  fact  that  the  yew  tree  was  close  to  the 
fence  makes  a  difference,  this  authority  seems  con- 
clusive that  the  defendant  is  not  liable,  if  the  ^ew 
tree  be  regarded  merely  as  a  dangerous  tbmg. 
like  a  dog  spear,  not  having  in  itself  the  addi- 
tional element  of  tempting  a  trespasser.    It  seems 
quite  clear,  however,  that  the  principle  cannot  be 
affected  by  the  distance  from   the  defendants' 
boundary.    It  was  the  duty  of  the  plaintiff  to 
keep  his  horse  from  trespassing,  and  not  of  the 
defendant  to  guard  against  the  consequences  of 
such  trespass.    Such  duty  is  clear,  and  the  plain- 
tiff might  have  been  liable  to  the  defendant,  for 
damage  done  by  his  horse,  while  so  trespassing, 
to  the   land  of   the   latter :    [Cox  v.  Burbidgt, 
13  C.  B.  N.  S.  430;   EUis    v.  The  ioftu.  Iron 
Company,  L.  Rep.  10  0.  P.  10.)  Does  it,  then,  make 
any  difference  that  a  yew  tree  is  likely  to  tempt 
a  horse  to  trespass  P    I  think  not,  unless  it  were 
proved  that  it  was  put  or  kept  tJiere  for  the 
purpose  of  enticing  the  animal  to  his  destruction, 
as  was  done  in  Towmend  v.  Wathen  (9  East,  277), 
cited  by  Mr.  Chitty.    The  wrongful  intention  was 
the  gist  of  that  action.     If  such  intention   is 
disproved,  it  follows,  if  the  above  reasoiung  is 
correct,  that  there  can  be  no  liability.     Indeed, 
the  very  point  is  put  as  an  illustration  by  Gibbs, 
C.J.  in  Deane  v.   Clayton  (at  p.  537),  where  he 
takes  the  case  of  watw  in  which  a  plaintiff  has 
no  right  i)oUuted  by  the  act  of  the  defendant  and 
drunk    by    the    plaintiff's  cattle,  who    reach   it 
through  a  trespass  on  the  defendant's  land.    He 
says :  "  The  right  to  be  there  is  the  gist  of  the 
action,  and  in  no  instance  has  an  aiction   been 
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supported  vrhere  cattle  had  no  right  to  bo  in  the 
place  in  which  they  received  the  damage  nnless 
the  defendant  had  used  some  undue  means  to 
entice  them,  as  in  Townsend  ▼.  Wathen,  which 
stands  on  a  distinct  ground."  It  is  obvious  that 
water  might  have  just  as  great  an  attraction  for 
cattle  as  a  yew  tree.  The  result  may  be 
summarised  by  saying  the  action  is  one  of 
negligence,  and  the  possession  of  something 
attekotive  and  injurious  to  cattle  casts  no  duty  on 
the  owner  to  take  precautions  against  their 
trespassing  in  pursuit  of  it  when  he  has  not 
placed  or  kept  it  there  with  that  purpose.  As 
already  pointed  out,  a  yew  tree  near  a  fence  is  a 
lawful  and  usual  thing,  and  it  would  be  strange 
if  the  owner  should  find  mmself  fixed  with  varying 
obligations  in  respect  thereof  according  to  the 
▼aiying  uses  to  which  the  adjoining  owner  chose 
to  put  his  land.  Lastly,  it  was  suggested  that 
the  analogy  of  such  a  case  as  Lynch  v.  Nurden 
(1  Q.  B.  29)  might  apply,  and  that  as  in  that 
case  a  defendant  who  nad  left  his  cart  and  horse 
in  a  highway  where  he  had  a  right  for  the  time 
being  to  place  them  was  held  liable  for  injury  to 
a  child  who  trespassed  upon  it  in  his  absence,  so 
here  the  defendant  might  be  liable  for  not  taking 
precautions  to  prevent  the  horse  getting  access 
to  the  tree.  The  cases,  however,  diner  in  a  crucial 
point.  There  the  cart  was  left  in  a  public  high- 
way, where  the  children  and  the  plaintiff  had  an 
equal  right  to  be;  and  the  children  were  not 
trespassers  before  they  got  into  the  cart.  If  the 
plaintiff  had  licensed  the  defendant  to  carry  his 
yew  tree  across  the  plaintiff's  field,  and  the 
defendant  while  doing  so  had  left  it  unguaJ'ded, 
and  while  so  left  the  horse  had  eaten  it,  we  cases 
would  be  more  nearly  parallel.  So  of  the  case 
put  during  the  argument,  of  a  poisonous  drug 
exposed  in  a  very  tempting  shape  in  an  open  shop- 
front  beside  a  highway  within  reach  of  a  child, 
who,  being  tempted,  ate  it  and  was  injured.  If 
an  action  could  be  maintained  in  such  a  case,  it 
would,  I  think,  be  only  on  the  analogy  of  those 
oases  which  decide  that  the  person  who  makes  or 
keeps  a  pitfall  so  near  the  nighwa^  as  to  be  a 
-danger  to  persons  passing  along  it  is  responsible 
in  damages  to  a  passenger  along  the  highway  who 
accidentally  falls  into  it  (see  Bamet  v.  Ward 
9  C.  B.  N.  S.  392),  the  child  obeying  its  instinct 
being  r^arded  as  in  the  same  position  as  a  person 
who  without  negligence  falls  off  the  highwav  into 
the  pitfall.  Those  cases  rest  on  the  epecial  duty 
incident  to  the  occupation  of  property  adjoining 
a  highway,  and  have  no  application  to  a  case 
where  the  question  is  merely  between  the  occupiers 
of  adjoining  land ;  and,  even  if  the  duties  were 
identical,  the  danger  in  the  illustration  is  con- 
cealed, while  in  the  case  of  the  yew  tree  it  is 
-obvious.  I  think,  therefore,  that  judgment  ought 
Tto  be  entered  for  the  defendants. 

Solicitors  for  the  plaintiff,  Stoeken  and  Jupp, 
for  Oodtnn,  Winchester. 

Solicitors  for  the  defendants,  Peacock  and 
Goddard,  for  Longman,  Andover. 


Friday,  June  1, 
(Before  Cave  and  Collins,  JJ.) 

JfBEEMAN  V.  The    Gbnebal  Publishino 

Company,  (a) 

Company — Voluntary  winding-up — Action  against 

company    stayed — Costs — Companies  Act  1862 

(26  *  26  Vict.  c.  89),  ss.  85,  138. 
Where  the  court  had  granted  an  application  hy  a 

company  in  voluntary  liquidation  for  stay  of 

proceedings  in  an  action  brought  against  it  by  a 

plaintiff,  tlie  full  amount  of  whose  claim  had 

been  admitted  by  the  liqaidator  : 
Held,  that  the  court  had  jurisdietion  to  order  the 

plaintiff  to  pay  the  costs  of  the  application. 
Action  upon  two  bills  of   exchange    and   for 
money  lent  amounting  to  631. 16s. 

Subsequently  to  the  debt  to  the  plaintiff,  on  the 
24th  Aug.  the  defendant  company,  at  a  meeting 
at  which  the  plaintiff  was  present,  passed  a 
resolution  to  go  into  voluntarv  liquidation,  and  a 
liquidator  was  appointed.  The  writ  was  issued 
by  tJie  plaintiff  on  the  19th  Sept.,  and  on  the  same 
day  the  solicitors  to  the  company  wrote  to  the 
plaintiff  that  there  would  be  no  objection  to  his 
coming  in  and  proving  for  the  amount  of  his  debt 
in  the  liquidation.  On  the  15th  Dec.  the  liqui- 
dator toolc  out  a  summons  under  sect.  138  of  the 
Companies  Act  1862  .to  have  the  proceedings  in 
the  plaintiff's  action  stayed,  and  the  master,  and 
on  appeal  the  judge  in  chambers,  ordered  pro- 
ceedings in  the  plaintiffs  action  to  be  stayed,  and 
the  plamtiff  to  pay  the  costs  of  the  application. 

The  plaintiff  appealed. 

Cranstoun  for  the  plaintiff. 

T.  W.  Chitty  for  the  company. 

The  Court  dismissed  the  appeal. 

On  the  question  of  costs,  Chitty  referred  to : 
Rose  V.  Oarddeii  Lodge  Coai  Company,  38  L.  T. 
Bep.  N.  S.  101 ;  3  Q.  B.  Div.  235. 

Cave,  J. — The  plaintiff  has  been  ordered  by 
the  judge  to  pay  the  costs  of  the  application,  and  it 
is  said  by  the  plaintiff  that  there  was  no  juiis- 
^ction  to  make  that  order.  The  answer  to  that 
is  twofold.  In  the  first  place,  I  am  not  satisfied 
that  there  was  formerly  no  jurisdiction,  because 
in  the  case  of  Rose  v.  Qardden  Coal  Company  the 
court  apparently  had  no  doubt  that  they  possessed 
it,  although  they  did  not  in  that  case  exercise  it. 
But,  even  if  there  was  no  jurisdiction,  then  I  am 
clearly  of  opinion  that  it  has  been  conferred  since 
by  sect.  5  of  the  Judicature  Act  1890  (53  &  54 
Vict.  c.  44).  If,  therefore,  there  was  jurisdiction  in 
this  matter,  we  have  no  power  to  alter  the  judge's 
order  as  to  costs  unless  he  gave  leave  to  apx>eal. 

Collins,  J.  concurred. 

Solicitors  for  the  plaintiff,  Keene  and  Co. 

Solicitors  for  the  defendant,  Learoyd,  James, 
and  Mellor. 


Monday,  May  28. 

(Before  Cave  and  Collins,  JJ.) 

Beo.  v.  Manbel-Jonks.  (a) 

Practice — Habeas  corpus — Costs — JvriidietUm,  to 

award — Judicature  Act  1890  (63  Jt  54  Viet.  c.  44), 

ss.  4,  6. 

Tlie  effect  of  sect.  6  of  the  Judicature  Act  1890 

(a)  Beported  by  Q.  H.  QbANT,  Esq.,  B«rriat<r-«t-L4w. 
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(53  &  54  Viet.  e.  44)  is  to  extend  the  jurisdiction 
of  the  court    over  costs    by  placing  within  its 
discretion  the    costs  of   all  proceedings   except 
those  exempted  &i/  virtue  of  sect.  4. 
T/te  costs  of  an  application  for  a  writ  of  habeas 

corpus  awarded. 
Ik  this  case,  the  court  having  granted  a  writ  of 
habeas  corpus  against  the  defendant,  ordering  him 
to  bring  up  the  body  of  a  certain  lunatic  detained 
by  him  in  custody,  the  question  arose  whether  the 
court  had  power  to  order  the  defendant  to  pay 
the  costs  of  the  application. 

JSr.  Terrell,  in  support  of  the  motion,  was  stopped 
by  the  Court. 

English  Harrison,  contra. — There  waa  no  statute 
empowering  the  court  to  order  costs  in  the  case 
of  habeas  corpus : 

Dodd's  case,  2  Be  G.  &  J.  510. 
The  only  question,  therefore,  is  whether  sect.  5  of 
Finlay's  Act  (53  &  54  Vict.  c.  44)  confers  such 
power.  It  is  submitted  it  does  not,  for  the  effect  of 
sect.  5  is  only  to  enact  in  statutory  form  the  sub- 
stance of  Order  LXV.,  r.  1,  and  tmit  rule  has  not 
the  fefEect  of  conferring  any  fresh  jurisdiction 
over  costs,  but  only  of  regulating  the  mode  in  which 
already  existing  jurisdiction  is  to  be  exercised : 
(see  per  Cotton,  L.J.  in  Be  Mills'  Estate,  55  L.  T. 
Rep.  N.  S.  465  ;  34  Ch.  Div.  24.)  In  the  case  of 
Beg.  V.  Justices  of  London  (70  L.  T.  Rep.  N.  S. 
148;  (1894)  1  Q.  B.  453),  which  was  a  case  of 
prohibition,  the  court  gave  costs ;  but  that  was 
because  the  courts  had  exercised  such  power  in 
cases  of  prohibition  prior  to  the  Act  of  1890.  It 
is  admitted  that  no  such  power  was  exercised  in 
habeas  corpus.  But,  at  any  rate,  this  is  a  pro- 
ceeding on  the  Crown  side  of  the  Queen's  Bench 
Division,  an-l  therefore  by  virtue  of  sect.  4  the 
practice  is  unaffected  by  sect.  5  : 

London  County  Council  v.  Churcliicardens  of  West 
Ham,  67  L.  T.  Eep.  N.  S.  363 ;  (1892)  2  Q.  B.  173. 

TerreU  in  reply. 

Cave,  J. — No  doubt  the  case  of  Beg.  v.  The 
Justices  of  London  does  not  go  the  whole  length 
that  we  are  asked  in  the  present  case  to  go, 
because  in  that  case,  which  was  a  case  of  prohibi- 
tion, it  was  admitted  that  the  jurisdiction  might 
be  exercised  by  any  of  the  other  courts,  and  that 
costs  had  been  given  in  such  cases.  The  point 
in  that  case,  therefore,  was  merely  whether  sect.  4 
of  Mr.  Finlay's  Act  took  away  the  power  which 
already  existed  to  give  costs  in  such  a  case,  and 
the  answer  was  that  it  did  not.  I  do  not  see  how 
any  other  answer  was  possible,  as  sect.  4  is  plainly 
directed  merely  to  preserving  the  jurisdiction  in 
certain  cases  from  being  extended  by  sect.  5. 
But  sect.  5  does  profess  to  extend  the  jurisdiction 
of  the  court.  It  does  say  that  the  costs  of  and 
incident  to  proceedings  in  the  Supreme  Court 
shall  be  in  the  discretion  of  the  court.  Now,  this 
is  a  proceeding  in  the  Supreme  Court,  and  there- 
fore the  costs  of  it  are  subject  to  the  discretion 
of  the  court,  unless  they  are  saved  by  being  on 
the  Crown  side  of  the  Queen's  Bench  Division. 
It  is  only  on  these  words  that  any  argument  can 
be  founded.  But,  when  we  look  at  Beg.  t.  The 
Justices  of  London,  it  appears  that  the  saving  clause 
in  sect.  4  is  intended  to  be  confined  to  proceedings 
which  can  be  taken  only  on  the  Crown  side  of  the 
Queen's  Bench  Division,  and  does  not  extend  to 
such  as  might  be  taken  in  other  courts.    In  my 


opinion,  therefore,  sect.  5  does  confer  the  poirer 
to  give  costs  in  cases  of  habeas  corpus,  and  there 
is  nothing  in  sect.  4  to  take  that  power  away. 
If  sect.  5  had  merely  been  a  code  of  procedure 
showing  how  the  court  should  exercise  its  po«er 
over  costs  in  cases  where  it  possessed  that  power. 
then  it  would  have  merely  been  a  repetition  of 
Order  LXV.,  r.  1.  But  the  substance  and  effect  of 
sect.  5  is  to  confer  fresh  powers  on  the  court,  and 
one  can  well  understand  why  such  an  enactment 
was  passed.  In  the  cajse  of  Be  Mills'  Estate  it  wss 
held  that  Order  LXV.,  r.  1,  did  not  empower  the 
court  to  award  costs  in  any  case  where  the  power 
did  not  previously  exist,  and  it  was  natural  that 
the  opportunity  of  a  new  Judicature  Act  should 
be  taken  to  give  the  court  power  to  deal  with  the 
costs  in  all  proceedings  before  it.  I  think.  th«e- 
fore,  that  we  have  such  power  in  the  present 
case. 

GoLLiiTS,  J. — I  am  of  the  came  opinion.  The 
question  is  whether  sect.  5  of  the  Judicature  Act 
1890  confers  power  on  the  court  to  give  costs  in 
all  proceedings  save  those  mentioned  in  sect.  4 
If  so,  this  being  a  case  of  habeas  corpus,  we  have 
such  power  here  unless  habeas  corpus  is  witbia 
sect.  4,  which  provides  that  the  Act  shall  not 
make  any  altei'ation  in  proceedings  on  the  Crown 
side  of  the  Queen's  Bench  Division.  Now,  if 
habeas  corpus  was  a  proceeding  which  could  only 
be  brought  in  the  Queen's  Bench  Division,  then 
it  would  fall  under  the  exception.  But  habeas 
corpus  could  be  dealt  with  by  all  the  courts,  and 
therefore  it  seems  to  me  that  the  court  has  juris- 
diction to  award  costs  in  this  case,  provided  the 
power  is  given  by  sect.  5.  Now,  does  sect  5 
apply  to  all  proceedings  except  those  mentioned 
in  sect  4  ?  it  is  clear  that  it  does  when  we  look 
at  the  previous  legislation  on  the  subject.  We 
are  referred  to  Order  LXV.,  r.  1,  which  was 
interpreted  by  Cotton.  L.J.  in  B-e  MUW  Estate, 
and  he  held  that  the  rule  only  meant  to  regulate 
the  mode  in  which  jurisdiction  already  existing 
should  be  exercised.  But  the  Act  of  1890  went 
upon  the  assumption  that  this  was  the  trae  caa- 
struction  of  the  i-ule,  and  then  proceeded,  as 
Kay,  L.J.  held  in  Beg.  v.  Justices  of  London,  to 
enlarge  the  jurisdiction.  I  think,  therefore,  that 
the  effect  of  sect.  5  was  to  enlarge  the  jurisdiction 
over  costs  by  extending  it  to  all  proceedings 
except  those  reserved  by  sect.  4. 

Solicitor  for  the  applicant,  Elliott  BiiieJiinson. 

Solicitor  for  the  respondent,  W.  A.  Blaxland. 


PROBATE,  DIVORCE,   AND  ADMIRALTT 

DIVISION. 

ADMIBALTY    BTTSINESS. 

April  13, 30,  and  May  8. 

(Before  the  Fbesidekt  (Sir  Francis  Jetme.) 

The  Englishman  a»d  Attstbaua.  (a) 

Collision — Steamship  towing — Liability  of  tow — 

Admiralty  jurisdiction — Maritime    tort — JoitU 

tort-feasors. 

Where  a  steam  tug  towing  comes  into  collision 
with  another  vessel  the  tow  will  be  heldjoinUf 
liable  with  the  tug,  unless  it  can  be  shown  that 
the  sole  control  is  in  the  tug. 

Such  a  collision  is  a  Tnaritim^  tort  within  the 

(a)  Beported  by  BAsnCsuar,  £aq.,  Barr1iier.«(-Iiaw. 
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jurisdietion  of  the  Court  of  Admiralty,  and  the 
right  to  recover  damages  is  governed  by  the  rule 

prevailing  in  that  court,  ana  not  by  any  common 
lam  doctrine  of  contributory  negligence.       ^ 

Action  for  damage  by  collision. 

The  plaintiffs  were  Messrs.  Green,  Holland,  and 
Sons,  owners  of  the  steamship  Ada,  and  the 
<lefendants  were  the  owners  of  the  steam  ttig 
Englishman  and  the  owners  of  the  barque 
Australia. 

The  collision  occarred  in  the  North  Sea, 
between  Hartlepool  and  Seaham. 

The  facts  alleged  on  behalf  of  the  plaintiffs 
were  as  follows : 

On  22nd  Feb.  1894,  the  Ada,  a  eteamship  of 
^5  tons  register,  belonging  to  the  port  of 
liondon,  with  engines  of  99  h.p.,  and  a  crew  of 
fourteen  hands,  was  on  a  voyage  from  Sunder- 
land to  Devonport  with  a  cargo  of  coal,  in  the 
North  Sea  off  beaham.  About  6.45  a.m.  she  was 
on  a  S.E.  by  S.  coui-se,  with  the  engines  going 
bIov.  and  making  about  three  to  four  knots  per 
lu>ur.  The  weather  was  foggy,  the  wind  light 
from  the  westwai-d,  and  the  tide  first  quarter  ebb 
«f  the  force  of  about  one  knot.  The  usual  lights 
were  exhibited,  and  the  fog  whistle  was  being 
sounded.  In  these  circumstajices  the  two  mast- 
head (towing)  lights  of  the  Englishman  were 
observed  at  about  fifty  yards  distance,  and  bear- 
ing about  three  points  on  the  starboard  bow. 
The  helm  of  the  Ada  was  immediately  put  hard-a- 
starboard,  two  shoi't  blasts  were  blown  on  the 
whistle,  and  the  Englishman  was  hailed  to  hard- 
a-starboard.  The  engines  of  the  Ada  were 
stopped  and  ordered  to  be  reversed,  but  before 
they  could  be  got  astern,  the  Englishman,  coming 
on  at  a 'high  rate  of  speed,  with  the  barque  Aus- 
iralia  in  tow,  struck  the  Ada  with  her  stem  a 
heavy  blow  on  the  starboard  side,  just  before  the 
bridge,  doing  her  so  much  damage  that  she  sank 
in  a  short  time.  Before  the  collision  no  whistle 
from  the  Englishman  nor  foghorn  from  the  Ada 
was  heard. 

The  Englishman,  at  the  time,  was  under  an 
engagement  with  the  owners  of  the  Australia  to 
tow  her  to  the  Tyne,  and  those  on  board  the 
Englishman  were  the  servants  of  the  owners  of  the 
Australia,  and  were  subject  to  the  control  and 
orders  of  those  on  board  the  Australia. 

It  was  alleged  on  behalf  of  the  Englishman, 
which  was  a  screw  steam  tug  of  32  tons  register 
and  169  tons  gross,  with  a  crew  of  nine  hands,  that 
at  the  time  and  place  above  mentioned  she  was 
towing  the  Norwegian  barque  Australia  from 
Havre  to  South  Shields.  The  wind  was  north- 
westerly and  light,  the  weather  a  thick  fog,  and 
the  tide  about  high  water.  The  Englishman  was 
on  a  N.W.  by  N .  f  N.  magnetic  course,  and  was 
making  from  two  and  a  Half  to  thi^ee  knots  an 
hour.  Her  regulation  towing  and  side  lights 
were  exhibited,  and  her  whistle  and  the  horn  of 
the  bai-que  were  being  duly  sounded  for  fog. 

In  these  circumstances  the  whistle,  and  imme- 
diately after  the  masthead  light,  of  a  steam- 
ship which  proved  to  be  the  Ada  was  heard  and 
seen  respectively  about  three  points  on  the  port 
bow  of  the  Englishman  at  a  distance  of  about 
one  to  two  ship's  lengths.  The  helm  of  the 
Englishman  was  at  once  hard-a-ported  and  her 
engines  were  stopped  and  reversed  full  speed,  but 
the  Ada  coming  on  fast,  and  heading  so  as  to 


cause  risk  of  collisitm,  hailed  the  Englishman  to 
starboard  her  helm,  but  before  there  was  time  to 
do  so,  the  starboard  bow  of  the  Ada  struck  the 
stem  of  the  Englishman. 

It  was  also  alleged  {inter  alia)  that  the  Ada 
improperly  starboarded  her  helm,  and  that  she 
neglected  to  sound  a  fog  whistie  or  show  a  proper 
or  any  green  side  light. 

On  behalf  of  the  owners  of  the  Australia  it 
was  alleged  that  she  did  not  come  into  collision 
with  the  Ada  or  cause  any  damage  to  her,  and  if 
the  collision  was  caused  by  the  negligence  of 
those  on  board  the  Englishman,  any  liability  on 
the  part  of  the  Australia  was  denied. 

Before  and  at  the  time  of  the  collision  the 
Australia,  a  Norwegian  iron  barque  of  1232  tons 
net  register,  was  being  towed  in  ballast  from 
Havi-e  to  the  river  Tyne  by  the  steam-tug 
Englishman,  of  Hull,  at  the  rate  of  between  two 
and  u  half  to  three  knots  an  hour,  with  all  sails 
furled,  on  a  course  N.W.  by  N.  j  N.  magnetic. 
The  i-egulation  lights  were  exhibited  on  both 
vessels,  and  the  foghorn  and  whistle  were  being 
sounded. 

Shortiy  aftei*  the  fog  had  become  so  thick 
that  the  tug  was  no  longer  visible  to  those  on 
board  the  Australia,  and  they  had  bailed  the  tug 
to  shorten  in  the  tow-rope,  the  crash  as  of  a 
collision  was  heard  ahead  of  them,  but  neither  ° 
the  tug  nor  any  other  vessel,  or  their  lights,  were 
visible.  The  helm  of  the  Australia  was  at  once 
put  hard-a-port,  and,  as  the  tug  ceased  towing 
the  Australia  rapidly  lost  her  way,  andpresentiy 
made  out  the  loom  of  the  Englishman  and  of 
another  steamer,  which  proved  to  be  the  Ada, 
lying  with  their  heads  to  the  eastward. 

These  defendants  required  the  tenns  of  the  • 
engagement  to  tow,  alleged  in  the  plaintiffs 
statement  of  claim,  to  be  proved,  and  they  denied 
that  those  on  the  Englishman  were  their  servants, 
or  were  subject  in  any  matter  material  to  the 
collision  complained  of,  to  the  control  and  order 
of  those  on  boai-d  the  Australia. 

The  action  was  tried  before  the  President  (Sir 
F.  Jeune)  and  Trinity  Masters,  and  on  the  13th 
April  1894  he  gave  judgment  to  the  effect  that 
both  the  Ada  and  the  Englishm,an  were  to  blame 
for  their  excessive  speed,  and  that  the  Australia 
had  full  knowledge  of  the  speed  of  the  English- 
man, that  she  was  able  to  hall,  and  that  therefore 
she  could  have  lessened  the  speed  of  the  English- 
man had  she  been  so  minded. 

On  the  30th  April  the  'question  as  to  the 
liability  of  the  Australia  for  the  negligence  of  the 
Englishman  came  on  for  further  argument. 

Sir  Walter  PhiUimare  and  Nelson  for  the 
plaintiffs. 

Aspinall,  Q.C.  and  Butler  AspinaU  for  the  tug 
Englishman. 

Fyke,  Q.C.  and  Serutlon  for  the  Australia. 

Judgment,  in  which  the  arguments  sufficiently 
appear,  was  reserved,  and  delivered  on  the  8th 
May,  as  follows : — 

The  Pkesident. — In  this  case  the  Ada,  a 
steam  vessel,  brought  an  action  against  the  tug 
Englishmxin  and  her  tow,  the  Australia,  a  barque, 
in  respect  of  a  collision  between  herself  and  the 
Englishman,  occurring  in  the  North  Sea  off 
Se^am.  I  found  that  both  the  Ada  and  the 
Englishman  were  to  blame  for  their   excessive 
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speed,  and  that  the  Australia  should  and  conld 
have  restrained,  and  did  not  restrain,  the  speed  of 
the  EnglUhman.  Several  points  of  law  are  now 
raised  on  behalf  of  the  Arutralia.  The  first  and 
main  point  is  that  the  Ada  waa  guilty  of  contri- 
bntorjr  negligence,  and  therefore  cannot  recover ; 
in  other  words,  that  the  i-ule  of  common  law,  and 
not  tlte  rule  of  Admiralty,  applies.  The  argu- 
ment, as  I  understand  it,  is  that  inasmuch  aa 
the  collision  was  not  between  the  Ada  and  the 
Auttralia,  but  between  the  Ada  and  the  Englith. 
man,  and  as  therefore,  in  order  to  make  the 
Australia  liable  to  the  Ada,  the  principle  of  the 
liability  of  a  master  for  the  negligence  of  his 
servant  is  introduced,  this  ousts  the  Admiralty 
doctrine  that  where  in  a  collision  two  ships  are  to 
blame,  the  delinquent  ship  can  recover  part — 
fixed  by  Admiralty  practice  in  this  country  at 
half — of  the  damage,  and  substitutes  the  common 
law  doctrine  that  in  an  action  of  negligence 
neither  of  two  wrongdoers  can  recover.  It  is 
apparently  true  that  the  precise  set  of  facts  in 
this  case  has  hitherto  not  arisen  for  adjudication, 
because  in  the  two  cases  nearest  to  it  there  is  a 
difference.  Neither  in  The  Niobe  (59  L.  T.  B«p. 
N.  S.  267;  6  Asp,  Mar.  Law  Cas.  300;  13  P.  D. 
55),  where  a  vessel  was  held  entitled  to  recover 
both  against  a  tug,  with  whom  she  came  into 
collision,  and  a  tow,  which  was  held  responsible 
for  the  tug ;  nor  in  The  American  and  Syria 
(31  L.  T.  Re^.  K.  S.  42  ;  2  Asp.  Mar.  Law  Cas. 
350 ;  6  P.  0.  127),  where,  nnder  similar  circum- 
stances of  collision,  a  vessel  was  held  entitled  to 
recover  against  the  tag  alone,  was  the  plaintiffs' 
vessel  to  blame.  In  the  latter  case,  had  the  plain- 
tiffs' vessel  been  to  blame,  the  ordinary  rule  of 
Admiralty  law  would,  no  doubt,  have  been 
followed.  But,  although  there  is  no  authority  in 
point,  the  case  seems  to  me  to  be  clear  on  prin- 
ciple, and,  indeed,  to  be  fi-ee  from  the  difficulties 
which  occur  in  several  cases  similar  in  some 
respects  to  the  present.  This  is  a  case  of  a  mari- 
time toi-t,  arising  out  of  a  collision  between  these 
ships,  and  in  which  both  the  plaintiffs  and  the 
defendants  appear  in  the  action  as  owners  of 
ships,  and  in  that  capacity  are  to  blame  in  respect 
of  the  collision.  It  is  a  case  of  a  maritime  tort, 
therefore  it  is  a  case  within  the  Admiralty  juris- 
diction (see  The  Sarah,  1  Lush.  549),  and  a  case  to 
which  decisions  given  in  cases  of  contract,  such 
as  The  Energy  (3  A.  &  E.  48),  are  not  appUcable. 
It  is  a  case  arising  out  of  a  collision  oetween 
ships.  Therefore  we  need  not  concern  ourselves 
wiui  such  exceptions  to  the  Admiralty  law  as 
appear  to  have  been  made  in  America.  I  was 
referred  in  argument  to  the  case  of  The  llax 
Morris  (30  Davies's  B«ps.  1),  in  which  the  Supreme 
Court  of  the  United  states  held  that  a  man  who 
fell  from  the  bridge  to  the  deck,  partly  by  his  own 
fault  and  partly  by  that  of  the  officers  of  the  ship, 
was  entitled  to  recover  part  of  his  damage.  But 
it  is  sufficient  for  the  present  purpose  to  accept  the 
limitation  of  the  Admiralty  jurisdiction  to  colli- 
sions between  ships  suggested  by  Lord  Herschell 
and  Lord  Macnaghten  m  the  case  of  The  Zeta  (33 
L.  T.  Rep.  N.  S.  477;  3  Asp.  Mar.  Law  Cas.  73; 
(1893)  App.  Cas.  at  p.  487).  It  is  a  case  where 
both  the  plaintiffs  and  the  defendants  appear  in 
the  action  as  owners  of  the  ship,  and  are  not  in 
that  capacity  to  blame  in  respect  of  the  collision. 
Therefore  the  question  is  not  the  same  as  in  the 
case  of  The  Milan  (1  Lush.  388),  where  the  owners 


of  the  car^o  in  one  ship  in  default  brought  as 
action  against  the  owners  of  the  other  ship,  aiki 
it  was  held  that  the  defendants  were  liable  to  pay 
only  half  of  the  damage.  It  is  not  necessary  to 
consider  how  far  the  authority  of  The  MiUa, 
recognised  by  the  Court  of  Appeal  in  the  case  of 
The  Chartered  Mercantile  Bank  of  India  v.  NeiMer. 
lands  Steam  Navigation  Company  (48  L.  T.  Ben. 
N.  S.  546;  10  Q.  B.  Div.  521 ;  5  Asp.  Mar.  Law 
Cas.  65),  was  shaken  by  the  observations  made  by 
the  same  court  in  the  subsequent  case  of  The 
Bemina  (56  L.  T.  Rep.  N.  S.  450;  6  Asp.  Mar. 
Law  Cas.  112 ;  12  P.  Div.  36),  nor  to  point  out  the 
distinction  between  the  case  of  The  MHan  and 
that  of  The  Bushire  (52  L.  T.  Rep.  N.  S.  740;  5 
Asp.  Mar.  Law  Cas.  416).  Nor  is  it  necessary  to 
consider  if  the  view  taken  by  Butt,  J.  in  The  Vera 
Crut  (51  L.  T.  Rep.  N.  S.  24 ;  5  Asp.  Mar.  Law 
Cas.  254;  9  P.  Div.  88),  that  the  Admiralty  mle 
applies  not  only  in  actions  between  ships,  but  in 
an  action  by  the  captain,  is  correct.  I  omit  the 
consideration  of  the  action  in  that  case  by  tlie  re- 
presentatives of  the  captain  of  one  ship  against 
the  owners  of  the  other  when  both  ships  are  to 
blame,  and  the  captain  himself.  The  one  pcnnt 
which  introduces  a  new  element  for  oonudera- 
tion  is  that  though  one  of  the  two  ships  in 
collision  was  the  ship  of  the  plaintiffs,  the  other 
ship  in  collision  was  not  the  ship  of  the  defendants. 
But  this  appears  to  me  to  be  immaterial  when 
once  it  is  established  that  the  defendants  are  liable 
in  respect  of  this  collision,  and  that  their  liability 
rests  on  a  principle  forming  part  of  the  law  mari- 
time. This  case  is  not  like  tnat  of  The  Vera  Cnw 
(51  L.  T.  Rep.  N.  S.  104  ;  5  Asp^  Mar.  Law  Caa. 
270;  10  App.  Cas.  59)' and  The  Bemina.  in  which 
the  Court  of  Appeal  held  that  as  the  actions  were 
under  Lord  Campbell's  Act  they  were  not  within 
the  jurisdiction  of  the  Admiralty  Court,  nor  cases 
in  which  sect.  25,  sub-sect.  9  of  the  Judicature  Act 
of  1873  appUes.  It  is  clear  from  The  Singiiati 
(43  L.  T.  Rep.  N.  S.  768 ;  4  Asp.  Mar  Law  Cas. 
383;  5  P.  Div.  241)  and  the  case  of  Th«  iVtob«,  that 
when  a  vessel  comes  into  collision  with  a  tog  by 
reason  of  the  negligence  of  the  tug,  which  the  tow 
could  have  prevented,  the  tow  is  liaUe  to  such  rerael, 
and  that  solely  by  the  force  of  the  law  maritime. 
I  am  by  no  means  sure  that  this  case  may  not  be 
said  to  fall  within  the  principle  of  the  tow  and  tug 
being  in  contemplation  of  law  identified  as  one 
ship.  That  principle  clearly  applies  for  the  pur- 
poses of  the  navigation  rules.  In  The  Cleadon 
(14  Moo.  P.  0.  93)  and  in  the  case  of  The  Niobe 
(1891)  App.  Cas.  401),  it  was  held  in  the  House 
of  Lords  tuat  the  tow  and  tug  were  one  ship  in  con- 
templation of  law  for  all  purposes  of  their  joint 
navigation,  and  that  that  principle  applied  so  as  to 
make  the  underwriters,  under  a  policy  which  in 
terms  dealt  with  the  insured  ship  coming  into 
coUisioii,  liable  in  respect  of  a  collision  between 
her  tug  and  another  vessel.  Nor  does  it  appear  to 
me  that  the  decision  in  The  Mary  (41  L.  T.  Rep. 
N.  S.  351 ;  4  Asp.  Mar.  Law  Cas.  183 ;  5  P.  Div. 
14),  or  in  the  view  taken  by  the  Privy  Council  in 
The  American  and  Syria  (vhi  »™p.)  conflict  with 
either  of  these  authorities.  In  The  Mary  the  tow 
and  the  tug  were  in  pari  delieto,  but  the  tow  had  a 
freedom  from  the  consequences  of  her  fault  from 
the  presence  of  a  pilot,  which  the  tug  could  not 
claim.  It  was  indeed  said  in  The  American  and 
Syria  that  the  principle  of  the  tug  and  tow 
being  one  ship  did  not  in  that  case  apply  to  make 
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the  tow  liable,  but  that  ^aa  because  not  only  the 
sole  power,  but  also  the  sole  control  was  in  the 
tng.  But  for  the  pui-poaes  of  this  case  it  is  suffi- 
cient to  adopt  the  language  of  the  Privy  Coiincil 
in  The  American  and  Syria,  viz.,  "  The  tutr  is  in  the 
service  of  the  tow ;  the  tow  is  answerable  for  the 
negligence  of  her  servant,  and  Ts  for  some  pur- 
poses identified  with  her."  Inasmuch  as  such 
tiabili^  of  the  master  for  his  servant  is  as  much  a 
part  of  the  Admiralty  as  of  the  common  law,  and 
this  case,  therefore,  falls  entirely  within  the  prin- 
ciples of  Admiralty  jurisdiction,  I  cannot  see  why 
the  rule  of  Admiralty  that  a  delinquent  ship  in 
collision  can  recover  part  of  the  damages  is  to  be 
excluded.  I  will  omv  add  that  in  the  case  of 
The  Sisters  (34  L.  T.  Bep.  N.  S.  338  ;  2  Asp.  Mar. 
Law  Cas.  589 ;  1  P.  Div.  117),  which  was  referred 
to  before  me  as  an  instance  of  an  action  in  which 
the  plaintiff  and  defendant  ship  were  not  in  colli- 
sion with  each  other,  I  think  that  the  phrase  of 
James,  L.J.  that  "  to  disentitle  the  Alfreda  to  her 
right  to  recover  there  must  have  been  contribu- 
tory negligence,"  must  be  understood  to  mean 
that  such  contributory  negligence  would  disentitle 
the  Al/reda  to  her  right  of  full  recovei-y.  There 
is  nothing  to  show  that  the  learned  judge  intended 
to  suggest,  much  less  to  decide,  that  the  Alfreda, 
if  negligent,  would  have  failed  altogether  m  the 
action.  The  second  point  made  was  that  the 
judgment  should  be  drawn  up  so  as  to  make  the 
Englishman  and  the  Australia  primarily  liable  for 
a  moiety  of  the  sum  recovered,  with  a  remedy 
over  against  each  in  default  of  the  other.  This 
point  seems  to  me  to  be  concluded  by  the  judg- 
ment in  Tlie  Avon  and  Thomas  Joliffe  (1891)  P.  7), 
and  the  form  of  the  judgment  in  that  case  should 
be  followed  in  this.  Lastly,  it  was  suggested,  but 
not  I  think  pressed,  that  the  tonnage  of  the  tug 
limited  the  total  liability  of  the  tug  and  tow.  I 
can  see  no  authority  in  the  words  of  the  54th 
section  of  the  Merchant  Shipping  Act  of  1862  for 
this  contention. 

Solicitors :  for  the  plaintiffs,  Lovoless  and  Co. ; 
for  the  Englishman,  Fritchard  and  Sons ;  for  the 
Atutralia,  Thomas  Cooper  and  Co. 


Suliicial  Comtnittee  of  tfje  ^rtb^  CETouncil* 

Jan.  31,  Feb.  I,  2,  March  7, 10,  and  April  28. 

(Present:    The    Eight    Hons.    Lords    Watson, 
Macnaohten,  and  Mokkis,  and  Sir  B.  Couch.) 

Bank   of  China,  Japan,  and  the  Straits 
Limited  v.  Amesican  Tkadinq  Company,  (a) 
ON  appeal  fsom  the  supreme  court  for 

CHINA  AND  JAPAN. 

Contract —  Construction —  Condition  precedent — 
Collateral  agreement  —  Exchange  contracts  — 
Agreement  to  finance  goods. 

The  circumstance  that  one  of  the  conditions  of  a 
contract  affects  only  part  of  the  consideration  is 
not  per  se  sufficient  to  make  it  collateral  to  the 
main  contract,  unless  it  appear  that  the  condition 
was  not  intended  by  the  parties  to  go  to  the  root 
of  the  whole  contract. 

The  respondent  company  had  entered  into  "ex- 
change contracts     with  the  appellant  bank,  by 

(1)  Beportea  by  0.  £.  UXLOSS,  Enq.,  BuristeMU-L»w. 
VoL  IXC,  X.^.,  1814. 


which  the  bank  undertook  at  the  respective  dates 
of  settlement  to  pay  to  the  company  sterling 
money  in  exchange  for  silver  at  an  agreed  rate 
of  exchange.  I^on  the  face  of  each  contract 
note  were  written  the  words  "  Goods  financed 
through  Bank  of  China."  The  company  gave  the 
bank  the  option  of  financing  goods  upon  reason- 
able terms,  but  the  bank  declined  to  do  so ;  and, 
the  rate  of  exchange  having  fallen,  refused  to 
pay  sterling  money  for  silver  in  accordance  with 
the  exchange  contracts  as  they  became  due,  and 
the  company  incurred  a  loss. 

Held,  that,  although  tlie  agreement  to  finance 
goods  through  the  bank  was  a  condition  precedent 
to  the  fulfilment  of  the  exchange  contracts,  the 
company  had  done  aU  that  was  required  of  them 
in  giving  the  bank  a  reasonable  opportunity  of 
fina^icing  the  goods,  and  were  entitled  to  recover 
on  the  contracts. 

Judgment  of  the  court  below  affirmed  on  different . 
grounds. 

This  was  an  appeal  from  a  judgment  of.  the  Chief 

Justice  of  Her  Britannic  Majesty's  Supreme  Court 
for  China  and  Japan,  at  Shanghai  (Hannen,  C.J.). . 
in  an  action  brought  by  the  respondents  against 
the  appellants  to  recover  damages  for  breach  of 
contract  for  the    sale  by  the  appellants  to   the 
respondents  of  telegraphic  transfers  on  London 
at  specified  rates  in  Shanghai  sycee  sUver,  or  the 
equivalent  thereof,  to  be  exchanged  at  Shanghai 
within  certain  specified  limits  of  time.   The  Chief 
Justice    delivered    judgment    in    favour  of    the 
respondents,  the  American  Trading  Company,  the 
^aintiffs  in  the  action.    From  that  judgment  the 
Baxik  of  China,  Japan,  and  the  Straits  Limited . 
preferred  this  appeal  to  the  Judicial  Committee . 
of  the  Privy  Council. 

The  facts  are  fully  set  out  in  the  judgment  of  . 
their  Lordships. 

Jan.  31,  Feb.  1  and  2. — The   Solicitor-Qeneral' 
(Sir  J.  Rigby,  Q.C.),  Latham,  Q.C..  and  McCarthy' 
appeared  for  the  appellants,  and  argued  that  it 
was  a  condition  precedent  that  the  goods  should 
be  financed   through  the   bank,  which  was  not 
done.    See 

Graves  v.  Legg,  9  Ex.  709. 

The  contract  as  to  the  purchase  of  silver  and  the 
financing  of  the  goods  was  one  entire  contract 
(Atkinson  v.  Smith,  14  M.  &  W.  695),  and  must  be 
construed  in  its  plain  sense  in  accordance  with  the. 
custom  of  the  trade : 

Boieet  V.  Shand,  36  L.  T.  Bep.  N.  S.  857  ;  2  App. 
Cos.  455. 
In  any  case  the  damages  were  assessed  on  an., 
erixineous  principle.    See 

Roper  v.  Johnson,  28  L.  T.  Bep.  N.  S.  296 ;  L.  Bep. 

8  C.  P.  167  i 
Brmcn  v.  UuUer,  27  L.  T.  Bep.  N.  S.  272  ;  L.  Bep. 
7  Ex.  319. 

They  also  referred  to 

Frosty.  Knight,   26  L.  T.  Bep.  N.  S.  77;   L.  Bep. 
7  Ex.  111. 

Greene,  Q.C.  and  Chapman  (Sir  B.  Webster,  Q.C. 
with  them),  for  the  respondents,  maintained  that 
the  financing  the  goods  thi-ough  the  bank  was  not 
a  condition  precedent,  but  a  collateral  agreement, 
not  going  to  the  root  of  the  contract : 

Beiliiii  v.  6ye,  34  L.  T. Bep.  N.  S.  246 ;  1  Q. B.  Div. 
183. 
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The  exchange  contracts  were  absolute  and  uncon-. 
ditional,  and  were  broken  by  the  appellants. 
[Their  Lordships  i-equired  further  evidence  as  to 
the  negotiations  between  the  parties  as  to  financing 
the  goods  through  the  bank,  and  adjourned  the 
case  that  it  might  be  obtained.] 

March  7  and  10. — The  case  came  on  for  further 
heai-ing. 

Gfreene,  Q.C.  for  the  respondents. — The  evidence 
shows  that  the  company  did  all  that  was  in- 
cumbent upon  them  to  fulfil  their  part  of  the 
contract. 

The  Solicitor-General  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  28. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Watson. — The  appellants  canr  on  the 
business  of  1>aukers  in  London  and  Shanghai. 
The  respondent  company  trade  as  merchants  and 
commission  agents  in  New  York,  Shanghai,  and 
London;  and  part  of  their  business  consists  in 
purchasing  goods  in  Great  Britain  and  America, 
which  they  export  to  and  sell  in  Cnina,  receiving 
payment  of  the  price  in  silver  currency.  U 
appears  to  be  a  common  pi-actice  for  merchants  In 
Shanghai,  upon  their  entering  into  contraxjts  for 
future  delivery,  to  guard  against  any  speculative 
risk  arising  from  the  possible  fluctuation  of  the 
rates  of  silver  exchange  between  the  date  of  sale 
und  the  time  when  the  goods  arrive  and  are  de- 
livered, by  purchasing  what  are  termed  exchange 
contracts.  These  are  simply  contracts  by  which 
a  bank,  or  other  financier,  undertakes  to  pay  to 
the  merchant,  within  certain  limits  of  future  time, 
sterling  money,  or  its  equivalent,  in  exchange  for 
his  silver,  at  a  specified  rate.  It  also  appears  to 
be  an  arrangement  n9t  uncommon,  that  the  same 
bank  which  makes  the  exchange  contract  shall 
finance  the  goods,  or,  in  other  words,  shall,  in  some 
shape  or  other,  make  advances  to  the  merchants 
upon  the  security  of  the  goods.  In  Au^.  1891 
Mr.  Talbot,  the  appellants'  representative  at 
Shanghai,  and  Mr.  Fol^s,  the  respondents'  manager 
there,  were  inti-oduced  to  each  other,  with  a  view 
to  business,  by  Mr.  Morriss,  an  exchange  broker. 
They  discussed,  apparently  on  three  occasions, 
the  subject  of  exchange  contracts,  and  also  of 
financing  the  goods,  Mr.  Talbot  intimating  that 
the  first  of  these  matters  was  one  within  his 
-control,  whilst  the  second  must  be  settled  by  the 
London  office  of  the  bank.  On  the  11th  Aug.  the 
last  of  these  occasions,  Mr.  Talbot  agreed,  pending 
negotiations,  to  give  the  respondent  an  exchange 
contract  for  50002.  without  anv  condition  as  to 
financing  goods,  which  on  the  following  daj  was 
embodied  in  a  contract  note  by  Mr.  Momss  as 
broker  for  the  parties.  As  to  that  contract  no 
question  is  raised  in  this  case.  Between  the  13th 
and  the  31st  days  of  Aug.  1891,  both  inclusive, 
the  bank  at  Shanghai  entered  into  nine  separate 
exchange  contracts  with  the  company.  The  result 
of  these  contracts  was,  that  the  bank  became 
bound  to  give  the  company  the  sum  of  57,500i. 
sterling  in  exchange  for  taels  265,938.  93c.,  the 
rates  of  exchange  i-anging  fi-om  4s.  5 Jd.  to  48.  6J-<i. 
per  tael,  the  dates  of  setttlement  being  various 
periods  from  Dec.  1891  to  May  1892.  Upon  the 
face  of  each  of  the  contract  notes  there  were 
written  by  the  broker  who  made  it  "  goods  financed 


through  Bank  of  China,"  or  similar  words.  In 
point  of  fact,  none  of  the  goods  to  which  these 
conti-acts  applied  were  financed  by  the  bank,  nor 
did  the  bank  give  sterling  money  against  taels,  in 
terms  of  the  exchange  notes.  As  the  goods 
arrived  at  Shanghai  and  were  paid  for,  the  com- 
pany purchased,  with  silver,  the  sums  sterling 
specified  in  these  notes,  at  the  current  rate  of 
exchange,  which  had  continued  to  decline  from 
and  after  the  month  of  Aug.  1891.  The  result 
waa,  that  the  company  had  to  pay  upwards  of 
taels  38,000  beyond  the  amount  which  they  would 
have  had  to  pay  to  the  bank  under  these  nine 
contracts.  The  company  brought  two  actions 
against  the  bank,  before  the  Supreme  Court  of 
Her  Britannic  Majesty  for  China  and  Japan,  one 
in  March  and  another  in  June  1892.  These  actions 
have  been  treated  as  a  single  suit,  both  in  the  court 
below,  and  before  this  board.  They  cover  the  nine 
exchange  contracts  in  question,  which  are  alleged 
to  have  been  broken  by  the  bank,  and  the  sums  in 
silver  actually  paid  by  the  company  in  excess  of 
the  rates  of  sUver  exchange  fixed  by  the  contracts 
are  claimed  as  damages.  The  company  admit 
that  the  conditions  as  to  financing  their  goods 
through  the  bank  were  obligatory,  but  plead  that 
they  were  duly  complied  with,  so  far  aa  they  were 
concerned,  and  also  that  the  fulfilment  of  such 
conditions  was  not  essential,  inasmuch  aa  they 
were  collateral  with,  and  not  precedent  to  the 
agreement  for  exchange.  In  defence,  the  bank, 
whilst  denying  that  the  company  ha^  given  them 
an  opportunity  of  financing  the  goo^,  mainly 
relied  upon  the  plea  that  the  exchange  contracts 
were  inoperative,  because  it  was  matter  of  mutual 
stipidation  that  their  existence  was  to  depend 
upon  the  London  office  of  the  bank  agreeing  to 
finance  the  goods,  which  it  never  consented  to  do. 
The  learned  Chief  Justice  appointed  the  trial  of 
these  causes  to  take  place  before  himself,  for  the 
purpose  of  hearing  and  determining  all  questions 
raised  in  the  pleadings  "  except  the  questions 
whether  the  conditions  precedent  (if  any)  which 
the  court  may  find,  were  to  be  performed  by  the 
plaintiffs  in  London,  or  elsewhere  than  Shanghai, 
were  performed  by  the  plaintiffs,  and  whether  the 
performance  thereof  by  the  plaintiffs  was  excused 
by  the  defendants."  At  the  trial,  both  parties  led 
evidence,  subject  to  that  reservation,  and  there- 
after it  was  adjudged  that  the  company  should 
recover  from  the  bank  the  sum  claimed  in  both 
actions,  with  costs  of  suit.  It  was  held  by  the 
learned  judge  who  tried  the  cause,  that  the  brokers' 
contracts,  upon  which  the  actions  were  founded, 
were  complete  in  themselves,  and  were  not,  as  the 
bank  maintained,  determinable  in  the  event,  which 
occurred,  of  the  company  failing  to  make  an 
arrangement  with  their  London  agency  as  to  the 
terms  upon  which  the  goods  were  to  be  financed. 
In  that  hnding  their  Lordships  concur.  There  is 
no  evidence,  either  internal  or  external,  that  these 
contracts  were  subject  to  any  suspensive  or 
resolutive  condition.  It  does  appear  that  Mr. 
Talbot  and  Mr.  Fobea  did  not  entertain  the  same 
views  of  the  import  of  the  communications  which 
passed  between  them  at  their  meetings  on  the 
11th  Aug.  and  previous  days.  Mr.  Fobes  seems  to 
have  understood  that  arrangements  for  financing 
goods  were  to  be  independent  of  exchange  and 
were  to  be  made  with  the  London  office  ot  tiie 
bank,  after  contracts  were  completed  in  Shanghai. 
Mr.  Talbot,  on  the  other  hand,  was  under  the 
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impression  that  no  exchange  contracts  were  to 
be  made  by  him  until  the  company  had  arranged 
terms  of  finance  with  his  London  office.  But  nis 
own  testimony  shows  that  he  gave  an  unquaUfied 
assent  to  the  contracts  in  question,  as  made  by 
the  brokers  on  behalf  of  the  bank,  he  being  at 
the  time  in  the  belief  that  such  preliminary 
arrangements  had  already  been  made  in  London. 
His  belief  was  no  doubt  erroneous;  but  their 
Lordships  are  satisfied  that  it  was  not  induced  by 
any  misrepresentation  of  the  company  or  their 
agents,  'the  learned  judge  was  also  of  opinion 
that,  although  the  arrangement  for  financing 
goods  through  them  formed  part  of  the  considera- 
tion in  respect  of  which  the  bank  agreed  to  give 
exchanges,  it  did  not  constitute  a  condition  prece- 
dent to  their  so  doing ;  and  that  the  company's 
claim  for  loss  of  exchange  was  therefore  mam- 
tainable,  notwithstanding  their  having  violated 
the  arrangement.  Upon  that  point  their  Lord- 
ships are  unable  to  concur  in  his  decision.  The 
circumstance  that  one  of  the  conditions  of  a 
contract  only  affects  part  of  the  consideration  is 
not  per  se  sufficient  to  make  it  collateral  to  the 
main  contract.  It  is  capable  of  being  so  con- 
strued, but  cannot  be  so  regarded,  unless  it  also 
appear  that  the  condition  was  not  intended  by  the 
parties  to  go  to  the  root  of  the  whole  contract.  In 
this  case,  it  appears  to  their  Lordships  that  the 
condition  as  to  financing  of  the  goods,  written 
upon  the  face  of  the  contract  notes,  was  meant  to 
qualify  the  undertaking  of  the  bank  to  purchase 
silver  at  a  specified  rate  from  the  company.  It 
was  purposely  omitted  from  the  contract  note  of 
the  11th  Aug.,  because,  in  that  instance,  the  con- 
tract of  exchange  was  to  be  independent  of  any 
arrangement  to  finance  goods  through  the  bank ; 
and,  in  the  opinion  of  their  Lordsmps,  the  fair 
inference  derivable  from  the  manner  in  which  the 
condition  was  introduced  into  all  the  subsequent 
notes  is,  that  the  parties  meant,  not  to  add  an 
independent  and  collateral  arrangement,  but  to 
add  a  condition  to  the  contracts  of  exchange 
embodied  in  these  notes.  Having  come  to  the 
conclusion  that  due  compliance  with  their  agree- 
ment to  finance  goods  with  the  bank  was  a  con- 
dition precedent  to  the  company's  right  to  demand 
fulfilment  of  the  exchange  contracts,  their  Lord- 
ships were  not,  owing  to  the  state  of  the  record,  in 
a  position  to  dispose  of  the  case  by  a  final  judg- 
ment. The  company  had  not  been  allowed  to  lead 
proof  of  their  allegations  that  they  had  done  all 
that  was  Lncumbent  upon  them,  in  order  to  comply 
with  the  condition  precedent,  and  their  avermente 
on  that  point  were  disputed  by  the  bank.  Seeing 
that  the  evidence  which  the  parties  were  prepared 
to  offer  was  to  be  found  in  London,  their  Lord- 
ships thought  it  right,  instead  of  remitting  the 
case  to  Shanghai,  to  allow  a  proof  to  be  taken  by 
commission.  That  was  accordingly  done,  and 
parties  were  heard  upon  the  question  whether  the 
company  had  or  had  not  done  everything  that  they 
were  bound  to  do  in  order  to  f  ufil  their  obligation 
to  finance  their  goods  through  the  bank.  In  the 
view  which  their  Lordships  took,  to  the  effect  that 
the  stipulation  as  to  finance  was  a  condition  pre- 
cedent, neither  of  the  parties  raised  any  contro- 
versy as  to  its  true  import.  It  may  be  convenient 
to  indicate  here  the  construction  on  which  they 
were  substantially  in  agreement,  and  their  Lord- 
ships see  no  reason  to  dissent  from  it.  The 
stipulation  was  meant  to  be  one  in  favour  of  the 


bank,  and  for  their  interest ;  and  the  bank  was 
under  no  absolute  obligation  to  accept  the  duty 
of  financing,  if  they  found  the  performance  of 
that  duty  proved  to  be  incompatible  with  their 
business  engagements.  If  the  bank  did  not  desire 
to  undertake  the  duty,  they  were  bound  to  give 
reasonable  notice,  so  as  to  enable  the  company  to 
make  financial  arrangements  elsewhere.  If  the 
bank  wished  to  finance  the  goods,  it  was  as  much 
incumbent  upon  them,  as  upon  the  company,  to 
suggest  and  to  endeavour  to  settle  reasonable 
terms.  On  the  other  hand,  the  company  were 
bound  to  give  the  bank  the  option  of  either 
accepting  or  declining  the  duty  of  financing  the 
^oods ;  and  also  to  do  their  best  towards  the  ad- 
justment of  reasonable  terms,  in  the  event  of  the 
bank's  acceptance.  It  is  unnecessary,  for  the 
purposes  of  this  case,  to  enter  more  minutely  into 
the  consideration  of  the  obligations  which  were 
incumbent  upon  either  party.  The  proof  adduced 
under  the  commission  granted  by  their  Lordships 
adds  very  little,  in  their  opinion,  to  the  material 
facts  previously  disclosed  in  the  history  of  the 
transaction,  and  in  the  correspondence  of  the 
parties.  It  is  sufficiently  obvious  that  throughout 
the  negotiations  with  regard  to  finance,  which 
began  shortly  after  the  date  of  the  last  of  thet 
contracts,  and  were  conducted  by  their  repre- 
sentatives in  London,  the  parties  were  at  cross, 
purposes,  owing  to  the  different  views  which  they 
entertained  of  their  legal  position.  The  bank 
acted  upon  the  footing  that  the  existence  of  the- 
exchange  contracts  was  wholly  dependent  upon 
their  choosing  to  agree  to  terms  for  financing  the 
goods,  and  that  they  were  entitled  to  decline  any 
terms  which  might  be  offered  b^the  company,, 
and  by  so  doing  to  avoid  liability  for  exchanges.  . 
Seeing  that  the  rate  of  exchange  gradually  de- 
clined during  the  period  of  the  negotiations,  it 
was  hardly  to  be  expected  that  the  bank,  in  the 
view  which  they  took,  should  have  accepted  any 
terms  of  finance  which  were  insufficient  to  recoup 
them  for  the  loss  which  they  would  probably 
incur  upon  exchange,  in  the  event  of  their  accept- 
ance. The  company,  on  the  other  hand,  appear 
to  have  acted  on  the  true  construction  of  ^e 
contract,  and  to  have  recognised  the  fact  that 
they  as  well  as  the  bank  were  placed  by  its  terms 
under  a  mutual  obligation  to  settle  reasonable 
terms  for  the  financing  of  their  goods.  The  bank 
were  by  no  means  pi-ecipitate  in  breaking  off  the 
negotiations;  and,  had  exchange  rates  risen,  it 
does  not  appear  to  their  Lordships  to  be  im- 
probable that  they  would  have  ultimately  arranged 
terms  of  finance.  But  the  bank  never  receded, 
from  the  position  which  they  originally  took  up, 
and  they  adhered  to  it  in  their  defence  to  this 
action,  that  they  had  the  option  of  determining 
whether  the  exchange  contracts  should  come  into 
existence  or  not,  by  their  agreement  or  refusal  to 
finance  goods.  Towards  the  end  of  Nov.  1891  the 
bank  at  length  resolved  to  adopt  the  latter  qf 
these  alternatives.  On  the  2Cth  of  that  month 
Mr.  Talbot,  their  agent  in  Shanghai,  made  this 
communication  to  Mr.  Pobes,  the  representative 
of  the  company  in  that  city :  "  A  telegram  from 
the  head  office  of  this  bank  states  that,  inasmuch 
as  no  arrangement  had  been  made  there  up  to  the 
20th  inst.,  in  connection  with  goods  to  be  shipped 
to  Shanghai  on  your  account,  the  conditional 
settlements  of  exchange  for  forward  delivery  ana 
void."    To  that  intimation  Mr.  Fobes  jeplied  by 
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letter  ot  the  27th  Not.,  in  which  he  notified  the 
fact  that,  owing  to  the  refusal  of   the  bajik  in 
London,  his  company  had  been  compelled  to  pass 
their  drafts  for  eoods  ready  for  shipment  through 
other  banks,  and  added,  "  I  understand  that  your 
London  ofiSce  intend  their  refusal  to  apply  to  all 
contracts  made  with  yon,  bat  I  wish  to  say  that, 
as  a  large  part  of  the  goods  has  still  to  come,  we 
are  prepared  to  send  such  goods  through  your 
bank  in  accordance  with  our  contracte."     The 
bank  took  no  notice  whatever  of  that  communi- 
cation.   Their  Lordships  do  not  think  it  admite 
of  doubt,  that  the  intimation  thus  made  by  the 
bank,    coupled  with  their    failure   to  give    any 
answer  to  the  inquiry  made  by  the  company, 
amounted  to  a  complete  repudiation  of  all  the 
contracts,  whether  for  finance  of   goods   or  for 
.exchange;  and  that  the  company  were  absolved 
•from  the  necessity  of  making  further  offers  to 
settle  terms  of  finance,  in  order  to  preserve  their 
..claims  to  damages  for  breach  of  the  contracts  of 
'  exchange.    In  uiis  appeal,  the  bank  renewed  the 
■.objection  which  was  taken  by  them,  and  over- 
,  ruled    in  the  court    below,  to  the    measure  of 
.w  damages  as  claimed.  They  maintained  that,  when 
.the  rate  of    exchange    was    steadily  failing,    it 
.became  the  duty  of  the  company  to  mitigate  the 
loss  which  would  fall  upon  the  bank,  in  the  event 
-  of  their  being  held  to  nave  broken  the  contracte 
in  question,    by  making    forward    contracts    of 
.  exchange   at  current  rates.      In  the   opinion  of 
their  Lordships,  it  is  sufficient  for  the  purposes  of 
the  present  case  to   say,   that  there  is  neither 
allegation  nor  proof,  to  the  effect  that  the  com- 
pany failed  to  take  any  reasonable  means  for 
.protecting  the  pecuniary  intereste  of  the  bank. 
Their  Lordships,  for  these  reasons,  have  come  to 
the  conclusion,  although  upon  different  grounds 
.from  those  assigned  by  the  learned  judge,  that 
the  respondent  company  are  entitled  to  retain  the 
judgment  which  they  obtained  in  the  court  below. 
They  will  accordingly  humbly  advise  Her  Majesty 
to  affirm  that  judgment.  The  appellant  bank  must 
.bear  the  costs  of  this  appeal. 

Solicitors :    for  the  appellante,  Sartoood  and 
Stevhenson;  for  the  respondents,  Oibson,  Weldon, 
land  Bilbrough. 
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(Before  Lindley,  Lopes,  and  Kay,  L.JJ.) 

Wallace  v.  Automatic  Machine  Company 

Limited,  (o) 

appeal  pbom  the  chancbey  division. 

Company — Debenture — Covenant  for  payment  on 
specified  day — Company  wound-up  before  such 
day — Principal  becoming  due. 

Upon  the  occurrence  of  a  winding-up  of  a  company, 
the  debenture-holders  becom,e  entitled  to  realise 
their  security  for  the  full  amount  secured  by  their 
respective  debenttires,  notwithstanding  that  the 
day  mentioned  therein  for  payment  of  the  capital 
has  not  arrived. 

(a)  Beporttd  bj  W.  C.  Biss,  Eaq.,  B*rri(ter-at-I«w, 


Hodson   «.    Tea    Company    (14  Ch.   Div.  859) 

approved. 
Decision  of  Kekewieh,  J.  (ante,  p.  497)  retwrsed. 

This  was  an  appeal  from  a  decision  of  Keke- 
wieh, J.  (reported  ante,  p.  497). 

The  facte,  which  are  luUy  stated  in  the  report 
in  the  coui-t  below,  were  shortly  as  follows  : 

The  action  was  brought  by  the  holder  of  deben- 
tures, charged  on  the  underteking  and  property 
of  the  company  which  was  being  wound  np,  for 
the  realisation  of  the  security,  and  the  question 
raised  by  this  appeal  was,  whether,  for  the  purpose 
of  realismg  such  security,  the  principal  moneys 
secured  by  the  debentures,  and  thereby  made 
payable  at  a  future  date,  could  be  treated  as  if 
they  had  become  due  at  the  date  of  the  com- 
mencement of  the  winding-up. 

The  company  was  formed  and  registered  under 
the  Companies  Acte  in  Sept.  1887.  Ite  object  was 
to  acquire  and  work  certain  patente.  It  bad 
power  to  borrow  money  on  debentures,  and  it 
raised  6000i.  at  6  per  cent,  on  sixty  debentures  for 
1002.  each  charged  on  the  undertaking  and  pro- 
perty of  the  company.  The  interest  was  to  be 
paid  half-yearly,  and  the  principal  was  payable  on 
the  31st  Dec.  1894. 

On  the  19th  July  1890  the  company  was 
ordered  to  be  wound-up  by  the  court. 

On  the  2nd  July  1890  a  writ  was  issued  by  the 
plaintiff,  on  behalf  of  himself  and  all  the  other 
holders  of  the  debentures,  for  the  usual  acoonnts 
and  for  a  receiver. 

On  the  5th  Feb.  1894  a  statement  of  claim  was 
filed,  and  on  the  14th  March  1894  Kekewieh,  J., 
on  a  motion  for  judgment  in  default  of  defraioe, 
gave  judgment  for  the  plaintiff,  directing  an 
account  of  what  was  due  to  the  plmntiff  and  the 
other  holders  of  the  outstanding  debentures,  and 
an  inquiry  of  what  the  property  comprised  in  and 
charged  oy  the  debentures  consisted ;  but  held 
that  the  principal  moneys  secured  by  the  deben- 
tures ought  not  to  be  treated  as  if  they  had 
become  due  at  the  date  of  the  winding-up. 

The  minutes  of  the  order  were  as  follows : 

"  Declare  that  the  plaintiff  and  all  other  the 
holders  of  the  debentures  in  the  statement  of  claim 
mentioned  are  entitled  to  a  char)^  on  all  the 
undertaking  and  property  of  the  defendant  com- 
pany for  securing  the  principal  moneys  and  inte- 
rest intended  to  be  secured  by  the  said  deben- 
tures. And  let  the  following  accounte  and 
inquiries  be  token  and  made — ^that  is  to  say :  (1) 
An  inquiry  what  debentures  have  been  issued  by 
the  defendant  company,  and  which  of  them  are 
still  outetanding,  and  what  persons  are  thehold»8 
of  the  same  respectively.  (2)  An  account  of  what 
is  due  for  interest  to  the  plaintiff  and  the  other 
holders  of  the  said  outetanding  debentures.  (3) 
An  inquiry  of  what  the  property  comprised  in  and 
charged  by  the  said  debentures  consiste,  and  in 
whom  the  same  ia  vested.  Adjourn  further  con- 
sideration into  chambers.    Liberty  to  apply." 

Eve  for  the  appellant.  —  The  moment  the 
winding-up  commenced  the  money  secured  by 
the  debentures  became  payable : 

Be  Panama,  New  Zealand,  and  Anttralian  Koyai 
Mail  Company,  22  L.  T.  Bep.  N.  S.  424 ;  L.  B«^ 
5  Ch.  App.  318 ; 
Hodson  V.  Tea  Company,  14  Ch.  Div.  859 : 
Brownlie  v.  Bu«8el(,48  L.  T.  Bop.  N.  8. 881 ;  Bijip- 
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The  other  creditors  benefit,  as  the  company  is 
relieved  from  paying  future  interest.  The  plain- 
~tlS  could  prove  against  the  company  in  respect  of 
All  the  moneys  secured  by  the  debentures,  whether 
■due  or  not : 

Companios  Aot  1862,  s.  158. 

TKat,  L.J.  referred  to  Be  Broume  and  Wingrove, 
<J5  L.  T.  Bep.  N.  S.  485 ;  (1891)  2  Q.  B.  574.] 

Cur.  adv.  vult. 
May  28. — ^Lindlet,  L.J.  (after  stating  the 
facts  set  out  above,  continued :) — The  plaintiff  is 
Tiot  content  with  the  order  of  Kekewich,  J.,  as  no 
Account  is  directed  of  what  is  due  in  respect  of 
the  principal  sums  secured,  and  he  has  appealed 
in  order  to  have  the  judgment  corrected  in  this 
respect.  The  time  for  the  payment  of  the 
principal  not  having  yet  arrived,  it  is  clear  that  it 
is  not  a  debt  for  wmch  any  action  at  law  could 
.  jiow  be  brought.  But  it  is  equally  clear  that,  as 
.  the  company  is  being  wound-up,  the  plaintiff  and 
the  other  debentui-e-holders  could,  if  they  chose, 
prove  against  the  company  in  respect  of  all  the 
,  moneys  secured  by  the  debentures,  whether  due  or 
not:  (see  Companies  Act  1862,  s.  158.)  More- 
over, by  the  Judicature  Aot  1875,  s.  10,  if  the 
debenture- holders  did  so  prove,  they  would  have 
"to  give  up  their  securities,  and  they  could  only 
prove  for  such  amount  as  would  be  provable  if  the 
company  had  been  a  debtor  and  had  been  adjudi- 
<!ated  bankrupt.  The  amount  provable  in  bank- 
ruptcy in  i-espect  of  a  future  debt  bearing  interest 
•was  determined  in  Be  Brotone  and  Wingrove  {ubi 
■sup.).  The  plaintiff,  however,  is  not  seeking  to 
prove  his  debt,  nor  is  be  bound  to  do  so.  On  the 
other  hand,  he  is  not  content  simply  to  i^est  on 
Ms  secmity,  nor  is  he  content  to  have  his  interest 
"kept  down.  He  wante  to  realise  his  security  and 
to  apply  the  proceeds  in  paying  off  the  principal 
and  interest,  although  the  time  fixed  for  paying 
off  the  principal  has  not  yet  anived.  The  under- 
taking, on  the  security  of  which  the  money  was 
borrowed,  has  in  fact  come  to  an  end  by  the 
■winding-up,  and  this  circumstance  entitles  the 
debentare^olders  to  realise  their  security  at  once. 
This  point  was  determined  in  Hodson  v.  Tea  Com- 
pany {ubi  sup.),  which  was  itself  based  on  the 
«arlier  case  of  Re  Panama,  New  Zealand,  and 
Australian  Boyal  Mail  Company  {ubi  tup.).  In 
Modson  V.  Tea  Company  the  debentui-e  was  not 
due,  but  it  was  treated  as  having  become  due  on 
the  commencement  of  the  winding-up  of  the  com- 
pany, and  accounte  wefe  directed  of  wiiat  was 
dne  for  principal  and  interest  on  that  footing. 
The  principle  on  which  this  decision  is  founded  is, 
in  my  opinion,  correct,  and  the  plaintiff  is  entitled 
to  an  order  to  give  effect  to  it.  The  order  appealed 
from  most  be  varied  accordingly,  and  the  costs 
must  be  i.dded  to  the  amount  due  to  the  plaintiff 
on  his  security.  Kay,  L.J.  has  framed  a  declara- 
tion which  should,  I  think,  be  embodied  in  the 
order,  so  that  its  principle  may  be  made  clear. 

Lopes,  L.J.  concurred. 

Kay,  L.J.  —  This  action  is  brought  by  the 
plaintiff  on  behalf  of  himself  and  all  other 
nolders  of  debentures  in  the  defendant  company 
for  foreclosure  or  sale.  By  the  form  of  the 
debentures  the  priaioipal  money  secured  by  them 
was  charged  upon  all  the  undertaking  and  pro- 
perty of  the  company,  both  present  and  future,  as 
"  a  floating  security,"  and  was  accordingly  "  not 


to  prevent  or  hinder  the  company  from  leasing, 
exchanging,  selling,  mortgaging,  or  otherwise 
dealing  with  the  property  as  it  may  from  time  to 
time  think  fit."  The  principal  money  so  charged 
was  not  to  become  payable  till  the  31st  Dec. 
1894,  but  the  company  was  empowered  to  pay  off 
the  debenture-holders  on  the  Ist  July  or  Ist 
Dec.  in  any  year,  on  giving  at  least  three  calendar 
months'  previous  notice  in  writing.  The  interest 
at  6  per  cent,  was  payable  on  stated  days  fixed  bv 
coupons  attached  to  the  debentures.  Defatilt 
was  made  inpayment  of  the  interest  on  the  1st 
July  1890.  The  action  was  commenced  on  the 
2nd  July  1890.  On  the  4th  July  1890  an  order 
was  made  for  a  receiver.  On  the  19th  July  1890 
an  order  was  made  to  wind-up  the  company.  On 
the  14th  March  1894  this  action  was  heard  as  a 
short  cause.  The  appeal  is  from  this  judgment. 
The  question  is,  whether  the  debenture-holders 
can  claim  as  against  the  secuiity  the  interest  and 
the  full  amount  of  their  principal,  although  the 
day  fixed  for  payment  has  not  arrived,  or  whether 
they  must  be  satisfied  with  interest  only  till  the 
day  of  payment,  or  with  the  principal  subject  to 
a  discount  for  payment  before  the  day  on  which 
the  principal  becomes  due.  It  is  material  to 
observe  that  it  is  not  a  question  of  proof  in  the 
winding-up,  but  of  realisation  of  the  security. 
By  the  winding-up  order  the  position  of  the 
debenture-holders  is  very  much  altered.  The 
subject  of  their  security  is,  amongst  other  things, 
the  undertaking — that  is,  the  profit-producing 
concern.  The  winding-up  practically  put  an  end 
to  any  chance  of  producing  further  profite.  The 
security  is  a  floating  charge — that  is,  the  com- 
pany might  use  all  ite  assets  included  in  the 
security  tor  the  puipose  of  ite  bond  fide  business, 
as  though  the  charges  did  not  exist.  These  powers 
are  to  some  extent  vested  in  the  liquidator  for 
the  purposes  of  winding-up  the  company.  If  the 
debenture-holders  were  compelled  to  wait  until 
the  debentures  became  due,  the  security  might, 
and  probably  would,  be  very  much  depreciated 
in  the  meantime.  These  considerations  led  to  the 
conclusions  expressed  by  Giffard,  L.J.  in  the 
case  of  Be  Panama,,  New  Zealand,  and  Australian 
Boyal  Mail  Company  {ubi  sup.)  that,  upon  the 
occurrence  of  the  -winding-up,  the  debenture- 
holders  had  a  right  at  once  to  realise  their 
security.  It  follows  that,  if  the  time  of  realising 
is  accelerated  by  this  event,  the  realisation  must 
be  for  the  full  amount,  aa  though  the  debt  was 
then  due,  and  this  seems  to  have  been  held  in  the 
same  case.  The  same  result  was  arrived  at  by 
Hall,  y.C.  in  Hodson  v.  Tea  Company  {ubi  tup.). 
I  think  there  should  be  a  declai-ation  that,  upon 
the  occurrence  of  the  winding-up,  the  debenture- 
holders  became  entitled  to  realise  their  security 
for  the  full  amount  secured  by  their  respective 
debentni-es,  notwithstanding  that  the  day  men- 
tioned therein  for  payment  of  the  capital  had  not 
arrived,  and  that  an  account  should  be  directed 
of  what  is  due  for  principal  and  interest  to  the 
time  of  actual  payment  on  that  footing,  and  for 
the  costs  of  this  action.  The  other  inquiries 
directed  seem  to  be  in  the  right  foi-m.  The  costs 
of  the  appeal  should  be  added  to  the  security. 
Solicitors :  Slaughter  and  May. 
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May  30,  31,  and  JuTte  11. 
(Before  Lindlbt,  Lopes,  and  Datbt,  L.JJ.) 
Hamfstaenol  v.  The  Ehpibe  Palace  Limited 
AND    othebs     (No.   2);     Hanfstaenol    «. 

Newnes.  (a) 

APPEAL  FBOM  THE  CHANCEBY  DIVISION. 

Copyright — Foreign   paintings — lUustrationa    in 
newapapert  of    tableaux  viyants    which    were 
imitattom  oj  the  paintings,   but    not   infringe- 
ments of  the  copyright  therein — Application  of 
foreign  law  to  determine  extent  of  copyright- 
Fine  Arts   Copyright  Act  1862  (25  *  26   Vict, 
e.  68),  ss.  1,  6— Berne  Convention,  art.  2 — Inter- 
national  Copyright   Act  1886   (49  *  50  Viet, 
c.  33),  s.  2,  suh-seet.  3 — Order  in  Council  of  the 
2Sth  Nov.  1887,  clauses  1,  3. 
The  defendants,  the  proprietors  of  certain  news- 
papers, sent  artists  to  a  theatre  of  varieties  to 
make  sketches'  of  tableaux  Tiranto,  or  "  living 
pictures,"  from  which   sketches   drawings    were 
made,  and  reprodvuitions  of  these  drawings  were 
published  in  the  defendants'  newspapers. 
The  idea  of  the  tableaux  yiyants  was  taken  from 
certain  paintings  painted  in  Oermany  by  foreign 
artists,  the  ccmynght  in  which  was  the  property 
of  the  plaintiff.    The  production  of  these  tableaux 
▼ivants  had  been  decided  by  the  Court  of  Appeal 
(ante,  p.  459 ;  (1894)  i  Ch.  1)  not  to  be  an  infringe- 
ment of  the  plaintiff's  copyright. 
The  drawings  in  the  newspapers  were  rough  and 
incomplete,  and  did  not  represent  any  of  the 
artistic  m^ts  of  the  plaintiff's  pictures.     They 
merely  conveyed  a  rough  idea  of  the  subjects  of 
the  pictures  and  of  the  grouping  of  their  mmn 
features. 
Meld,  that  the  drawings  were  not  intended  to  be, 
and  were  not  in  fact,  copies  of  the  pictures,  neither 
were  they  intended  to  be,  nor  were  they  in  fact, 
reproductions  of  the  designs  of  the  pictures,  and 
therefore  they  were  not  copies  of  the  plaijUiff's 
pictures,  or  reproductions  of  the  designs  thereof, 
tmthin  the  Fine  Arts  Copyright  Act  1862. 
Decision  of  Stirling,  J.  reversed. 
Held  also,  that,  by  virtue  of  sect.  2,  sub-sect.  3,  of 
the    International  Copyright  Act  1886,   if  the 
German  law  of  copyright    conferred  upon  the 
plaintiff  a  less  extensive  right  in  his  pictures 
than  the  right  conferred  on  British  authors  by 
the  Fine  Arts  Copyright  Act  1862,  the  extent  of 
the  plaintiff's  right  was  restricted  to  his  right 
under  the  German  law. 
A  copy  of  a  picture  may  be  an  infringement  of  the 
copyright  thereof  although  it  mw/    in  no  way 
compete  with  the  commercial  ooJite  of  the  picture. 
These  were  motions  in  two  actione.    The  first 
action  was  brought  against   the  Empire  Palace 
Limited  for  infringing  the  copyright  in  the  plain- 
tiffs pictures  by  giving  representations  by  means 
of  liTing  figures  of  the  subjects  of  those  pictures, 
and  against  the  proprietor  and  publisher  of  the 
Daily  Graphic  for  publishing  illustrations  of  such 
representations.     As  against  the  Empire  Palace, 
the  Court  of  Appeal  had  already  decided  [ante, 
p.  459 ;  (1894)  2  Ch.  I)  that  the  repi-esentation  of 
"  living  pictures  "  at  their  theatre,  imitating  the 
plaintiff's  pictures,  was  not,  so  far  as  the  living 
figures  were  concerned,  an  infringement  of  his 
copyright,  it  being  necessary  that  the  reproduc- 
tion, to  come  within  the  Copyright  Act  of  1862, 

(a)  Beported  by  John   Samikkson  aod  W.   0.   BisB,   Eaqn., 
Baniaten.«t  Law. 


should  be  something  in  the  nature  and  charnrter 

of  a  picture. 

The  second  action  was  by  the  same  plaintiff 
against  the  proprietor  and  pnblisher  of  the  West- 
minster Budget,  who  had  published  illnstrations 
of  the  same  representations.  The  plaintiff  soed 
under  the  International  Copyright  Act  1886,  and 
the  Order  in  Council  of  the  28th  Nov.  1887.  He 
now  moved  in  both  actions  to  restrain  the  defen- 
dants, the  proprietors  and  publishers  of  the  DaUy 
Graphic  and  the  Westminster  Budget,  from 
infringing  his  copyright  in  "  The  Three  Graces," 
"  First  Love,"  and  certain  other  pictures.  Theae 
were  all  painted  in  Germany  by  foreign  artists, 
and  had,  with  the  plaintiff's  sanction,  been  photo- 
graphed and  otherwise  reproduced.  Some  of  the 
photographs  had  been  used  by  the  propnetors  of 
the  Empire  Theatre  in  producing  the  "  living- 
pictures    the  subject  of  the  first  action. 

The  managers  of  the  DaUy  Graphic  and  tbe 
Westminster  Budget  had  instructed  artisls  to  visit 
that  theatre  and  make  sketches  of  the  "liting 
pictures."  From  these  sketches  drawings  were 
subsequently  made,  reproductions  of  which  ap- 
peared in  the  Daily  Graphic  of  the  8th  Feb.  ISH. 
and  the  Westminster  Budget  of  the  Itith  Feb. 
1894,  and  in  placards  of  the  latter  pablication. 
*  These  were  the  infringements  complained  of. 
A  comparison  of  the  illustrations  appearing  in 
the  two  newspapers,  with  the  photographs  and 
other  copies  of  the  original  pictures,  showed  that, 
although  there  were  certain  differences  between. 
them,  the  former  so  closely  resembled  the  latter 
as  to  be,  in  the  opinion  of  Stirling,  J.,  in  fact 
"  copies,"  '•  reproductions,"  or  "  colourable  imita.- 
tions  "  of  the  latter. 

The  case  involved  the  question  whether  and  to 
what  extent  the  rights  of  the  plaintiff  were 
governed  by  German  law.  This  question  and  the 
evidence  as  to  the  Grerman  law  bearing  on  the 
case,  are  fully  discussed  in  the  judgment  of 
StirUng,  J. 

Graham  Hastings,  Q.C.  and  T.  E.  SenUton  for 
the  plaintiff  in  the  first  action, 

Cfraham  Hastings,  Q.C.  and  A.  H.  Jessel  for  the 
plaintiff  in  the  second  action. — In  Fx  parte  Seal 
(L.  Rep.  3  Q.  B.  387)  sub  nom.  Graves  v.  Beal 
(18  L.  T.  Rep.  N.  S.  285)  the  copies  were  made  by 
photographing  an  engraving  of  the  original 
picture,  and  it  was  argued  that  they  irere 
copies  of  the  picture.  At  L.  B«p.  3  Q.  B.  3M. 
Blackburn,  J.  said:  "When  the  subject  of  a 
picture  is  copied,  it  is  of  no  consequence  whether 
that  is  done  directly  from  the  picture  itself  or 
through  intervening  copies ;  if  in  the  result  that 
which  is  copied  be  an  imitation  of  the  pictore. 
then  it  is  immaterial  whether  that  be  arrived  at- 
directly  or  by  intermediate  steps."  [Stiblino. 
J. — I  understand  the  expert  in  Grerman  law  to 
say  you  may  copy  from  anything  which  is 
not  an  infringement  of  the  copyrights]  But 
immediately  after  the  reproduction  of  the  same. 
The  question  is,  whether  this  is  to  be  determined 
by  English  law  only.  It  should  be  determined  by 
English  law  according  to  the  principles  upon 
which  the  copyright  law  is  founded.  There  is  the 
Irish  case : 

Turner  v.  Bobitison,  10  Ir.  Ch.  Bep.  121,  510. 

[Stiblino,  J. — That  case  was  not  raised  on  tiie 
bw  of  copyright.]    No;  there  was  no  statntoiy 

Digitized  by  VjWWV  IC 


Ang.  18,  1894.] 


THE  LAW  TIMES. 


[Vol.  LXX.,  N.  s.— 855 


Gt.  op  ApP.]      HANPSTAENaL  V.  EMPIRE  PALA.CE  LIMITED  AND  OTHERS  (So.  2).      [Gt.  OP  ApP. 


law  of  copyright  at  that  time,  bat  that  case  is 
exactly  like  this  in  that  there  is  no  evidence  to 
prove  publication.  Since  then  there  is  the  dictum 
of  Fiy,  J.  in 

Lucat  V.  Coole,  42  L.  T.  Bep.  N.  S.  at  p.  183  ;  13  Ch. 

Div.  at  pp.  879,  880 ;  see  also 
Warne  aTul  Co.  v.  Seeibohm,  58  L.  T.  Bep.  N.  S. 

928;  39Ch.  Div.  73; 
Tintl^  V.  Lacy,  1  Hem.  &  MiL  747. 

The  case  is  analogous  to  that  of  the  retranslation 
into  Grerman  of  an  EngUsh  translation  of  a 
Oerman  copyright  work.  This  is  bad,  though 
taken  entirely  from  something  which  cannot  be 
interfered  with : 

Murray  v.  Bogue,  1  Drewry,  353,  358,  367-8. 

If  the  German  law  is  to  govern,  so  far  from  the 
Berne  Convention  having  produced  unity  your 
Xiordship  might  have  to  consider  the  copyright 
laws  of  some  twelve  or  thirteen  countries  : 

Copyright  Act  1844,  7  Vict  o.  12,  ss.  2,  3,  4,  5. 

Scnitton's  Law  of  Copyright,  2nd  edit,  pp.  228,  229. 

If  German  law  is  applicable,  the  evidence  shows 
that  this  is  an  infringement  according  to  German 
law.  The  defence  uiat  the  representations  are 
used  merely  to  illustrate  the  text  cannot  be 
advanced  in  the  case  of  the  Westminster  Budget, 
where  no  letterpress  accompanies  the  illustrations. 
The  pictures  in  the  Daily  Graphic  do  not  illustrate 
the  text.  The  text  illustrates  the  pictures  and 
follows  them.  The  pictures  are  not  subsidiary  to 
the  letterpress.  The  artist  and  the  author  had  no 
communication  with  one  another,  but  worked 
independently.  The  costumes  in  some  of  the 
representations  are  the  same  as  in  the  photo- 
graphs of  the  paintings. 

Qrotvenor    Woods,   Q.G.  and   BramweU  Davis 
for  the  defendants  in  the  first  action. 

Grosvenor  Woods,  Q.G.  and  H.  A.  Forman,  for 
the  defendants  in  the  second  action. — As  to 
English  law,  we  do  not  dispute  any  of  the  proposi- 
tions that  have  been  jput  forward.  In  cases  like 
Turner  v.  Bohirtaon,  if  machinery  has  been  put  up 
for  the  purpose  of  copying  the  work  that  is  a  dis- 
tinct fraud.  These  are  not  copies  at  all.  The 
newspapers  have  merely  produced  representations 
of  scenes  on  a  particular  occasion,  without  refe- 
rence to  any  picture.  They  are  mere  representa- 
tions of  certam  persons  in  the  costumes  they  wore 
and  the  attitudes  they  assumed  at  a  certain  time. 
The  same  principles  apply  in  the  case  of  the  DaUy 
Graphic.  [Stirling,  J. — Gan  you  g^  to  a  play 
and  take  down  the  words  of  it  ?]  No.  [Stirlino, 
J. — Can  you  take  down  substantial  parts  of  it  ?1 
That  is  a  question  of  the  quantity  or  qualitv  of 
what  is  taken  down.  We  copied  a  work  in  which 
there  was  no  copyright.  It  is  difficult  to  draw  a 
line  where  piracy  of  the  works  of  artists  beg^s  or 
ends.  It  is  impossible  to  say  that  we  have  tres- 
passed on  the  design.  The  case  is  the  same  as  if 
the  artist  had  gone  to  a  fancy  dress  ball  and 
copied.  Even  supposing  that  we  had  taken  the 
representations  from  the  pictures  themselves  it 
would  make  no  difference,  for  we  have  not  pub- 
lished them  as  a  work  of  art :  (Scrutton's  Law  of 
Gopright,  2nd  edit.  173.)  This  is  a  different  case 
ftom  Tinsley  v.  Lacy.  Here  there  cannot  pos- 
sibly be  any  injurious  effects.  [Stirling,  J — 
Tom-  argument  comes  to  this,  that  anyone  may  go 
to  the  next  academy  and  copy  pictures.]  No  ; 
there  they  would  be  copied  as  works  of  art:  (see 


per  Page  Wood,  V.G.  in  Scott  v.  Stanford, 
16  L.  T.  Bep.  N.  S.  at  pp.  62,  53 ;  L.  Rep.  3  Eq. 
at  pp.  722,  723).  There  is  no  case  where  publica- 
tion of  such  rough  sketches  as  these  has  been 
held  capable  of  dajmaging  a  person's  works : 

Trade  Auxiliary  Company  v.   Middletbonugh  and 

Vittriet  Tradesmen's  Protection  Association,   60 

L.  T.  Bep.  N.  S.  at  p.  682  ;  40  Ch.  Div.  at  p.  429  ; 

Bchauer  v.  J.  C.  and  J.  Field,  68  L.  T.  Bep.  N.  8. 

81 ;  (1893)  1  Ch.  35 ;  9  Times  L.  Bep.  29. 

How  are  damages  to  be  ascertained  ?  Are  we  to 
be  responsible  for  all  the  profits  of  our  paper  on 
the  days  when  these  papers  were  published  ?  As 
to  the  law  by  which  we  are  governed,  the  Order  in 
Council  provides  that  the  author  of  such  work 
shall  not  nave  any  greater  right  or  longer  term  of 
copyright  than  that  which  he  enjoys  in  the 
coimtry  in  which  the  woifk  is  first  produced.  Why 
should  we  give  to  foreigners  in  our  countnr 
higher  rights  than  they  have  in  their  own  P  It  is 
not  shown  that  the  plaintiff  has  such  a  right 
according  to  the  law  of  Gormany  as  is  here 
claimed.  In  any  case  the  illustrations  are  merely 
subsidiary  to  the  text.  [Stirling,  J. — Is  an 
illustrated  newspaper  a  literary  or  an  artistic  pro- 
duction P]  A  literary  work.  The  illustrations  in 
the  Westminster  Budget  were  subsidiary  to  the 
text  in  an  earlier  number.  The  text  in  the  paper 
itself  is  the  names  of  the  performers.  In  Dicks  r. 
Brooks  (43  L.  T.  Rep.  N.  S.  71 ;  15  Gh.  Div.  22)  it 
is  put  on  the  ground  that  it  must  be  a  copy  in  the 
commercial  sense,  and  similarly  in  Hanfstaengl 
v.  The  Empire  Palace  Limited  (ante,  p.  459; 
(1894)  2  Ch.  1).  The  court  must  be  satisfied 
that  there  is  an  intention  to  compete  with 
the  plaintiff.  If  these  are  infringements  they 
would  fall  within  the  words  "  or  the  design 
thereof,"  but  the  evidence  of  the  German  copy- 
right lawyers  shows  that  designs  are  not  protected 
in  Germany,  and  the  International  Copyright 
Acts  having  limited  the  plaintiff  to  the  right 
which  he  has  in  his  own  coimtry  he  has  no  copy- 
right in  the  design. 

Hastings  in  reply. — ^The  effect  of  the  Inter- 
national Copyright  Act  1886,  s.  2,  sub-sect.  3,  is 
that  a  man  is  not  to  have  a  greater  right  in 
England  than  he  has  in  Germany,  a,  for 
instance,  a  foreimer  has  no  copyright  in  a  work 
of  sculpture  in  Germany  he  is  not  to  have  it  in 
England.  [Stirling,  J. — Suppose  in  Germany 
a  man  had  the  right  to  copy  except  with  pen  and 
ink.]  The  moment  the  court  finds  a  man  has  got 
the  right  the  question  of  infring;ement  has  to  be 
governed  by  English  law  only.  They  may  show 
that  it  has  fallen  into  the  public  domain  :  (Berne 
Convention,  art.  6,  Scrutton,  259.)  It  this  is  a  true 
view  the  court  is  not  concerned  with  the  (Jerman 
law.  The  statute  says  nothing  about  competing. 
The  defendants  have  mistaken  a  passage  in 
Scrutton,  2nd  edit.  p.  165,  on  Dicks  v.  Brooks. 
How  can  there  be  no  competition,  and  why 
should  the  subscribers  of  the  paper  have  a  right 
to  purchase  the  back  numbers  of  the  DaUy 
Graphic,  the  sale  of  which  the  defendants  have 
for  the  present  stopped  P 

Smith  V.  Chatto,  31 L.  T.  Bep.  N.  S.  775 ;  23  W.  E. 
290. 

April  6. — Stirling,  J.,  after  stating  the 
nature  of  the  motions,  proceeded  as  follows : — On 
the  hearing  of  the  motions  three  questions  were 
argued — (1)  What  would  be  the  rights  of  the 
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plaintiff  on  the  supposition  that  those  were 
governed  exclnsively  by  English  law ;  (2)  whether 
German  law  is  to  any  and  what  extent  am)licable ; 
and  (3)  what  are  the  rights  of  the  plaintm  suppos- 
ing that  German  law  does  to  any  extent  apply  ? 
As  to  the  first  of  these  questions,  the  rights  of  the 
plaintiff  are  governed  by  the  Copyright  Act  1862 
(26  &  26  Vict.  c.  68).  Sect.  1  of  tiiat  Act  confers 
"  the  sole  and  exclusive  right  of  copying,  engrav- 
ing, reproducing,  and  multiplying  such  painting  or 
drawing,  or  the  design  thereof,  or  such  photograph 
and  the  negative  thereof,  by  any  means  and  of 
any  size."  Sect.  2  provides  that  "  nothing  herein 
contained  shall  prejudice  the  right  of  any  person 
to  copy  or  use  any  work  in  which  there  shall  be 
no  copyright,  or  to  represent  any  scene  or  object, 
notwitnstanding  that  there  may  be  copyright  in 
some  represen&tion  of  such  scene  or  object." 
Sect.  6  imposes  certain  penalties  on  any  person 
who  "  shall,  without  the  consent  of  such  proprietor, 
repeat,  copy,  colourably  imitate,  or  otherwise 
multiply  for  sale,  hire,  exhibition,  or  distribution 
.  .  .  .  any  such  work  or  the  design  thereof." 
The  meaning  of  this  Act  has  been  considered  by  the 
Court  of  Queen's  Bench  in  Ex  parte  Seal  {uhi 
8up.),  a  case  relating  to  a  summaiT'  proceeding 
for  the  recovery  of  penalties  under  the  Act.     The 

feneral  principle  is  thus  stated  by  Lord  Black- 
urn  (then  Blackburn,  J.) :  "  When  the  subject  of 
a  picture  is  copied,  it  is  of  no  consequence  whether 
that  is  done  directly  from  the  picture  itself  or 
through  intervening  copies;  if  in  the  result 
that  which  is  copied  be  an  imitation  of  the  picture, 
then  it  is  immaterial  whether  that  be  arrived  at 
directly  or  by  intermediate  steps."  Does  it  make 
any  difference  that  one  of  these  intermediate  steps 
is  one  which  does  not  fall  within  the  exclusive 
right  conferred  by  the  Legislature  on  the  owner  of 
the  copyright?  In  answering  this  question, 
assistance  may  be  derived  from  considering  the 
case  of  literary  copyright.  Suppose  that  at  a 
public  meeting  some  portion  of  a  copyright  work 
was  recited  or  read  from  an  authorised  copy  of 
the  book,  that  would  be  no  infringement  of 
the  rights  of  the  owner  of  the  copyright.  If 
a  journalist  happened  to  be  present,  could 
he  take  down  in  shorthand  what  was  said  and 
publish  verbatim  in  his  newspaper  a  substantial 
portion  of  his  copyright  work  ?  I  apprehend 
not.  I  speak  of  a  substantial  portion,  oecause 
that  is  an  element  in  dealing  with  questions  of 
literary  copyright.  It  is  possible,  for  example, 
that  in  giving  an  account  of  the  meeting  the 
reporter  might  introduce  a  few  lines  of  the  work. 
So,  in  the  present  case,  if  the  artist  employed  by 
the  newspaper  had  seen  fit  to  make  a  sketehof  the 
theatre  as  a  whole  at  the  moment  when  one  of 
these  living  pictures  was  being  represented,  it 
may  be  that  the  court  would  not  interfere,  even 
although  the  sketch  included  as  part  of  it  a  delinea- 
tion of  the  tableau.  That,  however,  is  not  the 
state  of  facte  with  which  I  have  to  deal ;  in 
both  these  cases  the  illustrations  represent  the 
pictures  only  ;  in  both  papers  they  are  described 
at  the  foot  or  the  head  as  "  Living  Pictures  at  the 
Empire  Theatre."  It  was  said,  however,  that  the 
defendante  were  unaware  that  the  "living 
pictures  "  were  imitations  of  actual  pictures.  In 
my  judgment,  however,  it  must  be  taken  for  the 
purposes  of  this  motion  that  the  defendante  in 
both  cases  were  aware  that  actual  pictures  were 
being   reproduced.     The  article   in   the   Daily 


Graphic  with  reference  to  these  very  illnstratioiw 
contains  this  passage  :  "  There  may  be  no  high  art 
about  producing  a  uving  facsimile  of  a  picture  in 
iteelf  purporting  to  represent  an  incident,  thus- 
getting  a  tableau  doubly  second-hand,"  and  the 
writer  says  in  his  affidavit :  "  I  did  not  know  that- 
the  living  pictures  were  copies  of  actual  pictures, 
but  I  assumed  that  they  were  based  on  some 
pictures,  and  it  was  on  this  assumption  that  I 
wrote  the  paragraph."  The  artist  of  the  Wett- 
minater  Budget  stetes  that,  after  maVing  his 
sketehes,  he  asked  the  manager  of  the  theatre 
whether  he  could  give  him  any  material  which  wonld 
assist  him  in  completing  his  drawings,  and  thai; 
the  manager  subsequently  lent  him  photographs 
of  two  of  the  representations.  These  photographs 
I  understand  to  have  been  photographs  of  the 
pictures  on  which  the  representations  were 
based.  Under  these  circumstances,  I  think, 
that  the  illustrations  in  question  mast  be 
treated  as  copies  of  the  plaintiff's  pictures, 
and  that  they  are  not  representations  of 
scenes  or  objecte  within  the  meaning  of  sect.  3 
of  the  Act  25  &  26  Vict  c.  68.  It  was  mach. 
pressed  upon  me  by  the  learned  counsel  for  the 
defendants  that  these  illustrations  published  by 
the  defendants  in  no  way  compete  with  the  copies 
of  the  pictures  authorised  by  the  plaintiff.  If 
this  contention  be  well  founded,  then  the  logical 
conclusion  would  seem  to  be  that  the  owner  of 
the  copyright  of  a  picture  who  had  never  per- 
mitted and  did  not  intend  to  permit  the  pictiii« 
to  be  copied  could  not  restrain  any  one  from 
making  a  copy  of  it.  This  cannot  have  been  the 
intention  of  the  Legislature.  The  answer  to  that 
argument  appears  to  me  to  be  that  they  consti- 
tute a  violation  of  the  exclusive  right  conferred 
by  the  statute  of  1862  ;  that,  in  the  language  o£ 
Kelly,  L.C.B.  {Bradbury  v.  Hotten,  27  L.  T.  Sep. 
N.  S.  at  p.  456 ;  L.  Rep.  8  Ex.  at  p.  6),  the  defen- 
dante are  thereby  applying  for  their  own  use  and 
for  their  own  profit  what  otherwise  the  plaintiff 
might  have  turned,  and  possibly  still  may 
turn,  to  a  profitable  accoimt.  In  my  opinion, 
therefore,  if  these  cases  be  governed  exclusivelj' 
by  English  law,  the  plaintiff  is  entitled  to  an  in- 
junction in  each.  It  was  said,  however,  in  the 
second  place,  that  the  plaintiff's  righte  are  to- 
some  extent  dependent  on  the  law  of  Germany. 
This  turns  on  the  provisions  of  the  Berne  Con- 
vention, the  International  Copyright  Act  of  1886, 
and  the  Order  in  Council  of  the  28th  Nov.  1887. 
The  Berne  Convention  is  entitled  "  Convention 
for  protecting  effectually  and  in  as  uniform  a 
maimer  as  possible  the  rights  of  authors  over 
their  literary  and  artistic  works."  In  art.  2  of  the 
Convention  there  is  this  provision :  "Authors  of 
any  of  the  countries  of  the  union,  or  th^r  lawful 
i-epresentetives,  shall  enjoy  in  the  other  countries 
for  their  works,  whether  published  in  one  of  those 
countries  or  unpublished,  the  righte  which  the 
respective  laws  do  now,  or  may  hereafter,  grant 
to  natives.  The  enjoyment  of  these  righte  is 
subject  to  the  accomphshment  of  the  conditions 
and  formalities  prescribed  by  law  in  the  country 
of  origin  of  the  work,  and  cannot  exceed  in  the 
other  countries  the  term  of  protection  accorded 
in  the  said  country  of  ori^n.  The  countir  of 
origin  of  the  work  is  that  m  which  the  work  is 
first  published,  or  if  such  publication  takes  place 
simultaneously  in  several  countries  of  the  union, 
that  one  of  them  in  which  the  shortest  term  of 
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j>rotection  is  accorded  bj  law.  For  nnpublished 
works  the  country  to  which  the  author  belongs  is 
considered  the  country  of  origin  of  the  work." 
Then  the  International  Copyright  Act  of  1886 
was  passed.  It  states  in  the  preamble  :  "  Whereas 
by  the  International  Copyright  Acts  Her  Majesty 
is  authorised  by  Order  in  Council  to  direct  that, 
■aa  regards  literary  and  artistic  works  first  pub- 
lished in  a  foreign  country,  the  author  shall  have 
•copyright  therein  during  the  period  specified  in 
"the  oraer  not  exceeding  the  period  during  which 
authors  of  the  like  works  first  published  in  the 
XTnited  Kingdom  have  copyright ;  and  whereas  at 
an  international  conference  held  at  Berne  in  Sept. 
1885  a  draft  of  a  couyention  was  agreed  to  lor 

f'ving  to  authors  of  literary  and  artistic  works 
■st  published  in  one  of  the  conntries  parties  to 
the  convention  copyright  in  such  works  through- 
out the  other  countries  parties  to  the  convention ; 
and  whereas,  without  the  authority  of  Parliamrait, 
such  convention  cannot  be  cairied  into  effect  in 
Ser  Majesty's  dominions,  and  consequently  Her 
-Majesty  cannot  become  a  party  thereto,  and  it  is 
expedient  to  enable  Her  Majesty  to  accede  to  the 
convention."  Sect.  2,  sub- sect.  3,  is  as  follows : 
"'  The  International  Copyright  Acts  and  an  order 
made  thereunder  shall  not  confer  on  any  person 
any  greater  right  or  longer  term  of  copyright  in 
-any  work  than  that  enjoyed  in  the  foreign  country 
in  which  such  work  was  first  produced."  An 
Orderin  Council  was  made  on  the  28th  Nov.  1887, 
in  pursuance  of  the  Act,  and  by  clause  1  it  was 
-ordered  that  "  the  convention  as  set  out  in  the 
£rst  S3hedule  to  this  order  shall,  as  from  the  com- 
mencement of  this  order,  have  full  effect  through- 
out Her  Majesty's  dominions,  and  all  persons  are 
enjoined  to  obsei-ve  the  same."  Clause  3  pro- 
vides, "  The  author  of  a  literary  or  artistic  work 
"which,  on  or  after  the  commencement  of  this 
•order,  is  first  produced  in  one  of  the  foreign 
countries  of  the  Copyright  ITniou  shall,  subject 
-.as  in  this  order  and  in  the  International  Copy- 
right Acts  1845  to  1886  mentioned,  have,  as 
respects  that  work,  throughout  Her  Majesty's 
■dominions,  the  same  right  of  copyright,  in- 
cluding any  right  capable  of  being  conferred 
by  an  Order  in  Council  imder  sect.  2  or 
«ect.  5  of  the  International  Copyright  Act  1844, 
■or  under  any  other  enactment,  as  if  the  work  had 
been  first  produced  in  the  United  Kingdom,  and 
•shall  have  such  right  dui-ing  the  same  period, 
provided  that  the  author  of  a  literai-y  or  artistic 
■work  shall  not  have  any  greater  right  or  longer 
-term  of  copyright  therein  than  that  which  he 
■enjojrs  in  the  country  in  which  the  work  is  first 
■produced.  The  author  of  any  literary  or  artistic 
work  first  produced  before  the  commencement  of 
-this  order  shall  have  the  rights  and  remedies  to 
which  he  is  entitled  under  sect.  6  of  the  Inter- 
national Copyright  Act  1886."  It  is  contended 
-on  behalf  of  the  defendants  that,  although  in  the 
convention  nothing  is  said  as  to  the  extent  of 
right,  but  dui-ation  of  the  right  is  alone  refen-ed 
to,  the  Act  and  Order  do  mention  both  extent  and 
..duration  of  right,  and  that  the  plaintiff  is  not 
entitled  to  any  greater  right  in  this  country  than 
h*  enjoys  in  Germany.  For  the  plaintiff  it  was 
urged  that  upon  the  construction  of  the  Act  and 
•order  the  words  "any  greater  rieht"  must  be 
read  as  simply  equivalent  to  "  any  longer  time ; " 
•or,  if  this  were  not  so,  that  the  controversy 
related,  not  to  the  right,  but  to  the  invasion  of  it; 


and,  consequently,  that  the  plaintiffs  rights  were 
not  governed  by  German  law.  It  is  siuBcient  to 
say  on  this  occasion  that  I  am  not  satisfied  of  the 
validity  of  either  of  these  contentions  on  behalf 
of  the  plaintiff,  and,  consequently,  I  am  bound  to 
inquire  what  the  German  law  is.  On  this,  unfor- 
tunately, there  is  a  considerable  conflict  of  evi- 
dence. There  are  only  the  same  two  witnesses  in 
each  case,  viz..  Dr.  Cruesemann  for  the  defendants, 
and  Dr.  Samter  for  the  plaintiff ;  but  their  evi- 
dence  in  the  two  cases  differs  somewhat.  The 
parties  would  not  agi-ee  that  their  various 
affidavits  should  be  evidence  in  both  actions,  and 
each  must,  therefore,  be  considered  separately. 
[His  Lordship  then  referred  to  the  evidence  of  the 
Geiinan  lawyers,  and  continued  :]  I  adopt  for  the 

E resent  purpose  the  version  of  ttie  law  given  by 
•r.  Cruesemann,  and  accordingly  I  have  to  inquire 
whether  these  reproductions  in  the  Daily  Oraphie 
are  "  subsidiary  to  and  serve  only  to  illustrate  the 
text"  of  the  accompanying  article.  My  answer 
is  Ko.  I  think  that,  so  far  from  being  subsidiary 
to  and  serving  only  to  illustrate  the  text,  these 
illustrations  constitute  the  main  feature,  and  that 
the  text  is,  in  truth,  subsidiary  to  and  serves  to 
illustrate  them.  [His  Lordship  then  referred  to 
further  affidavite  Dy  the  Gei-man  lawyers  filed  in 
the  second  action,  and,  continuing,  said :]  In  this 
case  two  pointe  are  raised — one  the  same  as  in  the 
former  action;  the  second  that  the  illustrations 
are  not  direcUy  from  the  original  works  but  from 
reproductions,  which  do  not  fall  -within  the  scope 
of  the  prohibition  contained  in  Grerman  law.  As 
regards  the  first  point,  I  think  that  the  illustra- 
tions in  the  Westminster  Budget  are  even  less 
than  in  the  case  of  the  Daily  Graphic  reproduc- 
tions in  a  literary  work  in  which  the  literature  is 
the  principal  matter  and  the  illustrations  only 
serve  as  explanations  of  the  text.  The  only 
literary  article  in  the  Westminster  Budget  appears 
in  the  number  of  the  9th  Feb.,  and  it  is  illustrated 
by  one  picture,  which  is  not  complained  of ;  it 
contains  no  reference  to  future  illustrationa  of 
any  kind,  and  these  appear  a  week  later,  in  the 
number  of  the  16th  Feb.  The  case  as  to  the 
placards  of  the  Wettminster  Budget  is  stronger 
still.  The  second  point  is  one  as  to  which  I  teeil. 
more  difficulty,  and  on  it  Dr.  Cruesemann  and 
Dr.  Samter  appear  to  be  directly  at  issue.  The 
question  turns  on  the  meaning  of  paragraph  5, 
sect.  2.  of  the  statute  leferred  to  by  both  vrit- 
nesses.  Dr.  Cruesemann  translates  it  thus : 
"Every  reproduction  of  a  work  of  the  forming 
arte  which  has  been  produced  without  the  consent 
of  the  person  entitled,  with  the  intent  of  dissemi- 
nating the  same,  is  forbidden.  A  forbidden  repro- 
duction is  to  be  considered  such  if  the  reproduc- 
tion has  not  been  created  immediately  from  the 
original  work,  but  mediately  after  a  reproduc- 
tion of  the  same."  Dr.  Cruesemann  states  in 
paragraph  6  of  his  affidavit  of  the  16th  March 
that,  according  to  German  law,  the  "living 
pictures"  are  not  illegal  leproductions  of  the 
pictures,  Laasmnch  as  they  could  not  be  dis- 
seminated. This  is  in  accordance  with  the  decision 
of  the  Court  of  Appeal  as  to  the  English  law,  and 
I  accept  Dr.  Cruesomann's  evidence  on  this  point. 
He  then  says,  in  paragraph  7,  that  if  the  "  living 
pictures "  are  not  reproductions  in  the  sense  of 
the  Act,  the  pictures  in  the  Westminster  Budget 
cannot  be  considered  as  pii-acies.  Dr.  Samter,  in 
paragraph  4  of  his  affi<&vit  of  the  14th  March, 
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expresses  a  contraiy  opinion.  In  this  state  of 
conflict  I  think  that,  as  laid  down  in  Bremer  t. 
Freeman  (10  Moo.  P.  C.  306,  307),  I  am  at  liberty 
to  examine  for  myself  the  German  statute,  which 
I  assume  to  be  correctly  translated  by  Dr.  Cruese- 
mann.  The  question  appears  to  be  whether  a 
reproduction  capable  of  being  disseminated  is 
forbidden  if  it  is  made  "  mediately  after  a  repro- 
duction "  incapable  of  dissemination,  and  the 
better  opinion  seems  to  me  that  it  is  forbidden, 
for,  on  the  other  view,  a  reproduction  of  the 
picture,  designedly  made  by  an  arrangement 
similar  to  that  actually  adopted  in  Turner  v. 
Robinson  {ubi  sup.),  would  be  permitted  by  the 
law.  This  seems  to  me  to  open  a  very  wide  door 
to  infringement.  I  come,  therefore,  to  the  con- 
clusion, on  the  materials  before  me,  that  even 
according  to  German  law  the  defendants  fail. 
There  will  be  an  injunction  in  each  case  to 
restrain  the  defendants  and  their  agents  from 
printing,  publishing,  selling,  or  offering  for  sale, 
or  otherwise  disposing  of,  any  copies  or  colourable 
imitations  of  the  copyright  pictures  of  the 
plaintiff. 

From  this  decision  the  proprietors  of  the  Daily 
Graphic  appealed,  and  it  was  agreed  that  the 
appeal  should  be  treated  as  an  appeal  from  a 
judgment  on  the  hearing  of  the  action. 

Crackanthorpe,  Q.O.,  Grosvenor  Woods,  Q.C., 
and  H.  A.  Forman,  for  the  appellants. — The  Inter- 
national Copyright  Act  ISiJti,  sect.  2,  sub-sect.  3, 
provides  that  "the  International  Copyright 
Acts,  and  Order  made  thereunder,  shall  not 
confer  on  any  person  any  greater  right  or  longer 
term  of  copyright  in  any  work  than  that  enjoyed 
in  the  foreign  country  in  which  such  work  was 
first  produced."  Therefore,  the  plaintiff  has  no 
greater  right  than  is  given  him  by  the  law  of 
Germany,  which  gives  him  a  less  extensive  right 
than  the  law  of  England.  But,  even  under 
English  law,  these  defendants  have  not  infringed 
the  plaintiff's  copyright.  These  drawings  are 
sketches  of  the  "living  pictures"  at  the  Empire 
Theatre,  which  it  has  been  held  are  not  infringe- 
ments of  the  plaintiff's  copyright.  The  object  of 
the  Act  was  to  protect  the  commercial  value  of  a 
painting,  and  not  any  sentimental  value.  The 
plaintin  must  show  some  damage.  These  draw- 
ings are  merely  roagh  sketches  which  do  not 
represent  any  of  the  artistic  merits  of  the  pictures, 
and  cannot  in  anv  way  interfere  with  the  sale  of 

Shotographs  or  other  copies  of  them.  They  are  a 
escription  of  what  is  going  on  at  the  Empire 
Theatre  in  the  form  of  pictures,  and  are  merely 
accessory  to  the  text  of  the  newspaper.  They 
are  therefore  not  copies  of  the  plaintiff's  pictures, 
nor  reproductions  of  the  designs  thereof,  within 
the  Fine  Arts  Copyright  Act  1862,  ss.  1  and  6 : 

Dicks  T.  Broofcs,  43  L.  T.  Eep.  N.  S.  71,  73,  74;  15 

Ch.  Div.  22,  35,  36  ; 
Bradbury  v.  Eotten,  27  L.  T.  Bap.  N.  S.  450,  455  ; 

L.  Bep.  8  Ex.  1,  5,  6 ; 
Chatterton  v.  Cave,  38  L.  T.  Eep.  N.  S.  397  ;  3  App. 

Cas.  483 ; 
Gambart  v.  Bail,  8  L.  T.  Bop.  N.  S.  426,  427 ;  14 

C.  B.  N.  S.  306,  316,  317 ; 
Ex  parte  Beal,  18  L.  T.  Bop.  N.  S.  285  ;  L.  Bep.  3 

Q.  B.387; 
Scott  v.  Stanford,  16  L.  T.  Bep.  N.  S.  51 ;  L.  Eep. 

3  Eq.  718  ; 
West  V.  Praneit,  5  B.  *  Aid.  787,  743  ; 
8mUh  V.  Chatto.  31  L.  T.  Bep.  N.  S.  775. 


The  plaintiff  is  not  re^stered  in  England  as  the 
proprietor  of  the  copyright  in  these  pictures,  and 
he  cannot  maintain  this  action.  The  authorities, 
however,  on  the  point  are  conflicting : 

Pithbum  V.  HoUingshead,  64  L.  T.  Bep.  N.  S.  647 ; 

(1891)  2  Ch.  371 ; 
The  Hanfutaengl  Art  Publishing  Company  t.  Hd- 
loway,  68  L.  T.  Rep.  N.  S.  676 ;  (1893)  2  Q.  B.  1. 

[LiNDLET,  L.J. — ^We  will  hear  the  argument  on 
this  point,  if  necessary,  at  a  later  stage  of  the 
case.] 

Graham  Hastings,  Q.C.  Serutton,  and  A.  H. 
Jessel  for  the  plaintiff. — These  drawings  convegr 
the  same  idea  as  the  pictures  themselves,  and 
therefore  they  are  infringements  of  the  plaintafTs 
copyright : 

Oravet'  ease,  20  L.  T.  Bep.  N.   S.  877:  L.  Bep.  4 
Q.  B.  715 ; 

Tinaley  v.  Laey,  1  H.  &  M.  747 ; 

IVmer  v.  Robimon,  10  Ir.  Ch.  Bep.  510  ; 

Ronorih  v.  Wilkes,  1  Camp.  94,  99. 

It  makes  no  difference  that  they  were  not  copied 
from  the  pictures  themselves : 

SxpaHs  Beal,  18  L.  T.  Bep.  If.  S.  285,  287;    I.. 

Bep.  3  Q.  B.  387, 394 ; 
The  London  Stereoscopic  and  Photographic  Company 

V.  KeUy,  5  Times  L.  Bep.  169  ; 
Cote  V.  Devon  and  Exeter  Constitutional  Kevxpaper 

Company,  60  L.  T.  Bep.  N.  8.  672 ;  40  Ch.  Div. 

500; 
Jtfurray  v.  Bogue,  1  Drew.  353. 

It  is  immaterial  that  the  copy  has  no  commerraal 
value ;  the  plaintiff  has  a  right  to  say,  "  Yon  shall 
not  copy  my  picture  in  any  form  :" 

The    Hantfttaenyl     Art    Publishing    Company   t. 
Holloicay  (ubi  sup.). 

It  is  not  necessary  to  produce  the  original  picture : 
Lucas  V.  Williams,  66  L.  T.  Eep.  N.  S.  706  ;  (1892> 
2  Q.  B.  113. 

These  drawings  do  not  merely  illufitrate  the 
letterpress,  they  are  the  principal  thing.  This 
case  must  be  decided  according  to  the  law  of  this 
country,  and  not  that  of  Germany.  The  Inter- 
national Copyright  Act  1886  must  be  construed 
in  connection  with  the  Berne  Convention,  which 
it  was  intended  to  carry  into  effect.  The  word* 
"  greater  right "  in  sect.  2,  sub-sect.  3,  of  the 
International  Copyright  Act  1886,  and  sect.  3  of 
the  Order  in  Council  adopting  the  Berne  Con- 
vention, are  words  of  flexible  meaning ;  and  then 
article  2  of  the  Convention  says  that  authmv  of 
any  of  the  countries  of  the  union  shall  enjoy  "  the 
rights  which  the  respective  laws  do  or  may  here- 
after grant  to  natives,"  therefore  those  words, 
are  onfy  an  equivalent  for  the  words  "  longer  term 
of  copyright,"  which  immediately  follow  them. 
This  is  confirmed  by  the  "Final  ProtocoL"  It 
will  cause  enormous  inconvenience  if  a  plaintiff  is 
obliged,  first  of  all,  to  prove  what  his  rights  axe 
according  to  the  law  of  his  own  oountiy,  and  will 
cause  great  delay. 

Crackanthorpe  in  reply. 

Bramwell  Davis  watched  the  case  for  the  defen- 
dant in  the  second  action.  Cur.  adv.  wU. 

June  11. — ^LiNDLEY,  L.J. — The  plaintiff  in  thia 
case  is  a  foreign  publisher.  He  claims  to  be 
entitled  under  the  international  Copyright  Acts 
to  the  copyright  of  certain  pictures,  and  he  com- 
plains that  his  copyright  has  been  infringed  by 
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"the  reproduction  of  those  pictures  in  the  Daily 
Chrapkie  newspaper  without  his  consent.  He 
accor^ngly  applied  for  and  obtained  an  injonotion 
against  the  proprietors  of  the  Daily  Oraphie 
restraining  them  from  infring^g  his  copyright. 
The  proprietors  have  appealed  from  the  order 
granting  this  injunction,  and  by  consent  this 
appeal  is  to  be  treated  as  if  it  were  an  appeal 
from  a  judgment  on  the  trial  of  the  action.  The 
appellants  contend  (1)  that,  as  the  plaintiff  is  not 
registered  as  the  proprietor  of  the  copyright  in 
the  pictures  in  question,  he  cannot  maintain  this 
action ;  (2)  that,  assuming  him  to  bo  entitled  to 
the  copyright  in  the  pictures,  the  extent  of  that 
right  must  be  determined  by  the  Grerman  law  and 
not  by  the  English  law ;  (3)  that  what  the  defen> 
dants  have  done  is  not  an  infringement  of  the 
plaintiffs  copyright,  even  measured  according  to 
English  law,  and  is  still  less  an  infringement  of 
his  copyright  if  measured  according  to  German 
low,  which,  it  is  contended,  confers  upon  him  less 
extensive  rights  than  the  law  of  England.  The 
first  point — viz.,  the  necessity  for  registration — 
has  been  reserved  for  further  argument,  for  it  is 
Icnown  to  be  dif&cult ;  there  are  conflicting  deci- 
sions upon  it.  I  shall  assume  for  the  present, 
that  registration  is  tmnecessary,  and  that  the 
plaintiff  is  entitled  to  copyright  in  this  country 
Tinder  the  International  Copyright  Acts  1844 
to  1886.  The  fii'st  question  which  then  arises 
is.  What  is  the  right  conferred  by  those  Acts 
on  the  plaintiff?  And  the  second  question  is. 
Have  the  defendants  infringed  that  right  P  I  will 
address  myself  to  each  of  these  questions  in 
tun.  The  right  conferred  by  the  International 
Oopyright    Acts    upon    the    plaintiff   depends 

Tn  those  Acts,  and  the  Order  in  Council 
the  28th  Nov.  1887,  made  under  tbdr 
provisions,  and  the  Berne  Convention  of  the 
Sth  Sept.  1886  referred  to  in  that  Order  in 
Council.  These  documents  are  to  be  found  in 
a  convenient  form  in  Mr.  Copinger's  and  Mr. 
Scrutton's  works  on  Copyright.  The  short  effect 
of  these  enactments,  Order  in  Council,  and  Con- 
vention is,  that,  subject  to  the  limitation  imposed 
by  sect.  2,  sub- sect.  3,  of  the  International  Copy- 
right Act  1886  (49  &  50  Vict,  c  33),  the  plaintiff 
is  entitled  to  the  rights  conferred  on  British  sub- 
jects by  the  Act  25  &  26  Yict.  c.  68,  which  is  the 
Act  relating  to  copyright  in  paintings,  drawings, 
and  photographs.  The  right  conferred  by  this 
Act  is  defined  by  sects.  1  and  2.  [His  Lordship 
read  these  sections.]  The  short  effect  of  these 
two  sections,  so  far  as  paintings  are  concerned,  is 
to  give  to  the  author  of  every  original  painting 
the  sole  and  exclusive  right  of  copying  or  repro- 
ducing the  same  and  the  design  thereof,  by  any 
means,  and  of  any  size,  for  the  period  mentioned 
in  the  Act.  But  anything  in  which  there  is  no 
•copyright  may  be  copied,  although  somebody  else 
may  have  copied  it  before,  and  may  have  a  copy- 
right in  his  own  copy.  See  per  Lord  Blackburn 
in  Graves's  caee  (20  L.  T.  Rep.  N.  S.  881 ;  L.  Rep. 
4  Q.  B.  722).  The  limitation  of  this  right,  when 
claimed  by  foreigners  under  the  International 
Copyright  Acts,  is  expressed  in  sect  2,  sub-sect.  3, 
of  the  Act  of  1886,  which  provides  that,  "The 
International  Copyright  Acts  and  an  order  made 
thereunder  shall  not  confer  on  any  person  any 
greater  right  or  longer  term  of  copyright  in  any 
work  than  that  enjoyed  in  the  foreign  country  in 
which  such  work  was  first  produced."    If,  there- 


fore, the  German  law  of  copyright  confers  upon 
the  plaintiff  a  less  extensive  right  in  his  pictures 
than  the  right  conferred  on  British  authors  by 
the  Act  to  which  I  have  already  alluded,  the 
extent  of  the  plaintiff's  rights  must  be  measured 
by  the  German  standard,  and  not  by  the  English 
standard,  and  must  be  restricted  accordingly. 
Now,  in  one  respect  the  German  law  of  copyright 
is  shown  by  the  evidence  before  us  to  be  less 
extensive  than  the  English,  for  by  German  law 
copyright  in  a  painting  does  not  extend  to  -repro- 
ductions in  literary  works,  provided  that  such 
reproductions  are  explanatory  only  of  some  text. 
It  cannot  be  said  as  a  matter  of  law  that  English 
copyright  does  not  extend  to  such  a  reproduction, 
although  whether  any  particular  illustration  of  a 
text  would  amount  to  an  infringement  of  copy- 
right in  a  particular  painting  would-depend  upon 
circumstances,  as  wiU  appear  presently.  A^n, 
there  is  evidence  to  show  that  the  German  law 
confers  no  copyright  in  the  design  of  a  picture,  as 
distinguished  irom  the  picture ;  but,  on  the  other 
hand,  there  is  evidence  to  show  that,  even  by 
Grerman  law,  copyright  in  a  picture  extends  to  the 
idea  conveyed  by  it.  I  confess  that  I  do  not  feel 
sufficiently  sure  of  the  German  law  on  this  subject 
to  be  able  to  base  my  decision  upon  it ;  nor  is  it 
necessary  for  me  to  do  so,  as  will  appear  pre- 
sently. Having  now  ascertained  the  rignte  of  the 
plaintiff,  I  proceed  to  consider  whether  they  have 
been  infringed  by  the  proprietors  of  the  Daily 
Qraipkic.  In  order  to  determine  this  question  it 
is  necessary  to  know  exactly  what  they  nave  done. 
They  (and  by  "  they  "  I  include  their  artist)  have 
not  seen  or  copied  the  plaintiff's  pictures,  or  any 
painting,  engraving,  drawing,  or  photograph  of 
them.  What  the  defendants  have  done  is  this  : 
They  have  sent  two  persons  to  the  Empire 
Theatre  to  describe  and  sketeh  what  was  being 
represented  there.  What  was  seen  there  was  an 
arrangement  of  living  persons,  so  dressed  and 
placed  as  to  represent  what  was  represented  in 
the  plaintiff's  pictures.  The  idea  of  the  repre- 
sentation at  the  Empire  Theatre  was  no  doubt 
suggested  by  and  taken  from  the  plaintiff's 
pictures,  and  the  representation  was  made  as 
exact  as  could  be  with  such  materials  as  wera 
procui-able.  But  the  representations  at  the 
Empire  Theatre  were  not  infringemente  of  the 
plaintiff's  copyright  in  his  paintings.  This  has 
been  already  decided.  The  sKetohes  published  in 
the  Daily  Graphic  are  rough  sketehes  of  those 
representetions,  but  th&  sketches  are  so  rough  and 
incomplete  that  they  do  not  represent  any  of  the 
artistic  merite  of  the  plaintiff's  pictures.  The 
sketehes  merely  convey  a  rough  idea  of  the  aub- 
jecte  of  the  pictures,  and  of  the  grouping  of  their 
main  features.  To  this  extent,  but  not  further  or 
otherwise,  it  is  possible  to  regard  the  sketehes  as 
copies  of  the  plaintiff's  pictures,  or  as  reproduc- 
tions of  the  designs  thereof.  Such  being  the  facte, 
the  question  arises  whether  the  publication  of  the 
sketehes  thus  made  is  an  infringement  of  the 
plaintifTs  copyright.  The  learned  judge  has  held 
it  to  be  so,  but  I  am  unable  to  agree  with  him.  I 
will  pass  over  the  difference  between  English  and 
German  law,  to  which  I  have  alluded,  with  the 
remark  that  I  am  not  satisfied  that  the  sketehes 
in  the  Daily  Chraphic  are  merely  iUustrations  of 
the  text.  Their  value  to  the  reader  does  not 
depend  on  the  text ;  and  if  they  were,  without  the 
text,  infringemente  of  the  plaintiff's  copyright, 
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their  coimectioii  with  the  text  is  not  close  enough 
to  render  the  Grerman  law,  as  distinguished  from 
the  English,  applicable  to  the  caee.  The  Daily 
Graphic  is  an  iUusti'ated  paper,  and  the  sketches 
complained  of  are  intended  to  let  people  know 
what  is  to  be  seen  at  the  Empire  Theatre,  and  they 
have  a  value  and  importance  wholly  irrespective  of 
the  text  which  they  are  said  tb  illustrate.  They 
are  principal  objects,  and  not  merely  auxiliary  or 
subordinate  to  the  text  hj  which  it  is  sought  to 
justify'  their  insertion.  Treating  the  matter  as 
turning  on  the  English  law  of  copyright,  conferred 
by  the  Act  25  &  26  Vict.  c.  68, 1  am  unable  to 
hold  these  sketches  infringements  of  the  plaintiff's 
rights.  The  mere  fact  that  the  defendants  did 
not  know  that  they  were  copying  the  plaintiff's 
pictures  would  be  immaterial  if  the  sketches  ought 
on  other  grounds  to  be  regarded  as  infringements 
of  the  plaintiff's  rights  :  (see  West  v.  Francis,  ubi 
sup.)  Moreover,  the  defendants  did,  in  my  opinion, 
know  that  the  scenes  they  sketched  represented 
pictures  in  which  someone  might  have  a  copy- 
right. I  do  not  decide  the  case,  therefore,  on  the 
absence  of  any  intention  to  copy  the  plaintiff's 
pictures,  although  the  fact  that  the  defendants 
never  intended  to  copy  them  cannot  be  wholly 
disregarded  in  such  a  case  as  the  present.  Nor  do 
I  base  my  decision  on  sect.  2  of  the  statute  25  & 
26  Vict.  c.  68.  The  first  portion  of  this  section  is 
not  applicable,  because  the  "  work  "  there  referred 
to  is,  1  think,  explained  by  the  preamble  to  mean 
painting,  drawing,  or  photograph,  and,  if  the 
sketches  complained  of  are  copies  of  the 
plaintiff's  paintings,  they  are  copies  of  paint- 
ings in  which  he  has  a  copyright.  Neither 
is  the  second  part  of  sect.  2  applicable  to  the  case, 
because,  although  those  sketches  are  sketches  of  a 
scene  or  object,  the  scene  or  object  is  not  such  as  is 
refen-ed  to  in  the  section.  The  scene  or  object 
referred  to  in  the  section  is  something  which  some 
one  else  has  copied,  and  not  a  scene  or  object 
which  is  itself  a  copy  from  a  painting  in  which 
there  is  a  copjrright.  Although,  therefore,  these 
sketches  are  made  from  something  in  which  there 
is  no  copyright,  and  although  they  represent 
something  wmch  is  not  itself  an  infringement  of 
the  plaintiff's  copyright,  yet  I  am  not  prepared 
to  say,  as  a  matter  of  law,  that  these  sketches 
might  not  infringe  the  plaintiff's  rights  if  they 
could  be  fairly  regarded  as  reproductions  of  his 
pictures,  or  of  the  designs  thereof.  To  hold  other- 
wise would  be  to  open  the  door  to  indirect  piracies, 
which  I  am  not  at  all  disposed  to  do.  A  copy  of 
a  foreign  copy  of  an  English  painting  would  not, 
I  apprehend,  be  protected  by  sect.  2  (see  Murray 
V.  Bogue  (vhi  sup.),  and  the  judgment  of  Lord 
Blackburn  in  Ex  parte  Beal  (18  L.T.  Rep.  N.  S. 
287 ;  L.  Rep.  3.  Q.  B.  394)  shows  that,  if  a  painting 
is  in  fact  reproduced,  it  is  immaterial  what  the 
intermediate  steps  may  be  by  which  the  reproduc- 
tion is  arrived  at.  Again,  the  case  of  Turner  v. 
Bohinson  {ubi  sup.),  where  the  painting  of  the  death 
of  Chatterton  was  pirated  by  copying  an  arrange- 
ment made  up  from  the  picture,  shows  what 
injustice  might  be  done  if  it  were  to  be  held  that 
sect.  2  protected  the  defendaiits,if  they  couldother- 
wise  be  held  to  have  infringed  the  plamtifTs  rights. 
My  decision  is  based  on  different  and  on  wider 
grounds.  Copyright,  like  patent  right,  is  a  mono- 
poly resti-aining  the  public  from  doing  that  which, 
apart  fixim  the  monopoly,  it  would  be  perfectly 
lawful  for  them  to  do.     The  monopoly  is  itself 


right  and  just,  and  is  granted  for  the  purpose  of 
preventing  persons  from  unfairly  availmg  them- 
selves of  the  work  of  others,  whether  that  work  be 
scientific,  literary,  or  artistic.     The  protection  of 
authors,  whether  of  inventions,  works  of  art,  or  of 
literary  compositions,  is  the  object  to  be  attained 
by  all  patent  and  copyright  laws.     The  Acts  ar& 
to  be  construed  with  reference  to  this  purpose. 
On  the  other  hand,  care  must  always  be  tahen  nob 
to  allow  them  to  be  made  instruments  of  oppres- 
sion an  d  extortion.    It  is  on  such  considerations  as. 
these  that  fair  reviews  of  literary  works,  although 
containing  lengthy  extracts  from  them,  are  not 
infringements  of  the  copyrights  in  them ;  that  & 
representation  of  part  of  a  dramatic  piece,  if  con- 
fined to  some  comparatively  insignificant  part  of 
it,  is  not  an  infringement  of  the  copyright  in  such 
piece.     It  was  by  considering  the  object  of  the 
statute,  and  not  only  its  words,  that  in  Dicks  t. 
Brooks    {ubi  sup.)  a  worsted  work    copy  of  an. 
engraving  was  held  not  to  be  an  infringement  of 
the  copyright  therein.    Lastly,  in  this  very  actaon. 
this  Coui-t,  proceeding  on  the  same  principle,  quite 
recently  decided  that  the  representation  at  tb» 
Empire  Theatre,  by  human   beings  arranged  as 
shown  in  a  picture,  was  not  an  infi-ingement  ofth» 
copyright  in  such  picture  (ante,  p.  459 ;  (1894)  2  Ch. 
1).      Moreover,    although   the    intention    of   an 
infringer  is  immaterial,  if  he  copies  more  than  is. 
fair,  so  that  his  copy  may  be  used  as  a  subetitate 
for  the  original,  as  in  Bcneorth  v.  Wilkes  {ubi  sup.), 
yet  in  doubtful  cases  the  extent  to  which  the  copy- 
ing has  been  carried,  and  the  object  sought  to  bo 
attained  by  the  copies  complained  of,  are  mattera 
which  must  be  considered,  as  is  shown  by  Bradbury 
V.  Hotten  {ubi  sup.),  and  Scott  v.  Stanford  {ubi  sup.). 
The  extent     of    copying     and     the     degree    of 
resembltmce     between      the    original    and    the 
copy  ai-e  always  most  matei-ial,  as  was  pointed, 
out  long   ago    in    West    v.    Francis  {ubi    sup.). 
Guided  by  the  foregoing  considerations  and  by 
the  principles   acted  upon  in    the  decisions  to 
which  I  have  referred,  I  ask  myself  whether  these 
sketches  are  such  copies  of  the  plaintiff's  pictures^ 
or  such  reproductions  of  the  designs  thereof,  as- 
are  struck  at  by  the  statute  which  confers  copy- 
right  in    such   pictures.     My    answer   to    tiuB. 
question  is.  No.    The  sketches  are  not  intended, 
to  be,  and  are  not  in  fact,  copies  of  the  pictures- 
at  all,  neither  are  they  intended  to  be,  nor  are- 
they  in  fact,  reproductions  of  the  designs  of  the- 
pictui-es.    They  do   not   represent   any   of  tho 
beauties  of  the  pictures.  They  are  rough  sketches,, 
made  for  a  very  different  purpose  and  answering 
a  very  different  purpose,  that  purpose  being,  not 
to  give  an  idea  of  the  plaintiff's  pictures,  but  tO' 
give  a  rough  idea  of  what  is  to  De  seen  at  the 
Empire  Theati-e.    In  giving  that  idea  it  is  true 
that  they  also  give  a  very  rough  idea  of  the  sub- 
ject represented  in  the  plaintiff's  pictures.    It  is 
also  true  that  in  West  v.  Francis  (5  B.  &  Aid.  743> 
Bayley,  J.  said :  "A  copy  is  that  which  comee  so 
near  to  the  original  as  to  give  to  every  penon. 
seeing  it  the  idea  created  by  the  original."    Bat 
in  applying  this  to  any  particular  case  the  degree 
of  resemblance  is  aU  important,  and  the  possi- 
bility of  injury  to  the  plaintiff  must  be  regarded,, 
as  was  pointed  out  in  Dicks  t.  Brooks  {uM  sup.)^ 
It  is  only  by  a  great  stretoh  of  language  and  by 
the  exercise    of   much    imagination   that  these 
sketohes  can  be  reg^arded  as  copies  of  the  plain- 
tiff's pictures  or  the  designs  thereof.    The  case  lA 
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"very  tmlike  Gamhart  v.  Ball  {uhi  sup.),  where 
engravings  were  copied  by  photography.  I  cannot 
bring  myself  to  say  that  the  sketches  complained 
of  are,  in  any  fair  sense  of  the  words,  copies  of 
the  plaintiff's  pictures  or  reproductions  of  the 
designs  thereof  within  the  meaning  of  the  statute 
to  wnich  I  have  referred.  The  question,  if  it  came 
before  a  jury,  would  be  one  of  fact  for  the 
decision  of  the  jury,  on  a  proper  erposition  by 
the  judge  of  the  meaning  of  the  statute,  and  I 
do  not  believe  that  any  jury,  properly  directed, 
TTould  find  these  sketches  to  be  copies  of   the 

?laintifC'8  pictures  or  reproductions  of  his  designs, 
'he  defendants  have  not,  in  fact,  directly  or 
indirectly,  intentionally  or  unintentionally,  made 
any  use,  certainly  not  any  unfair  use,  of  the 
plaintiff's  pictures  or  of  the  brains  of  their 
authors.  'Hiis,  in  my  opinion,  settles  the  case. 
In  order  to  avoid  misunderstanding,  I  will  observe 
that  I  do  not  think  that  the  competition  test  is 
necessarily  conclusive.  I  agree  that  if  the  defen- 
dants had  copied  the  plaintiff's  pictures  they 
would  have  infringed  his  rights,  even  although  the 
tiBe  made  by  the  defendants  of  such  copies  could 
in  no  way  compete  with  the  sale  of  the  plaintiff's 

Pictures.  This  was  the  case  in  The  Hansftaengl  Art 
'ublishing  Company  v.  Hollovxty  {vM  »up.),  where 
copies  of  the  plaintiff's  pictures  were  only  used 
by  being  put  on  pill-boies,  but  were,  nevertheless, 
held  to  be  infringements  of  his  rights.  Again, 
unauthorised  sketches  of  pictures  made  on  pur- 
pose to  convey,  and  in  fact  conveying,  tolerably 
correct  ideas  of  them  would,  I  apprehend,  be  in- 
fringements of  the  copyrights  in  tliem,  although 
the  sketches  might  not  compete  with  the  pictures 
or  with  any  copies  of  them  which  theu-  authors  or 
their  assigns  might  desire  to  make  or  sanction. 
But  where  copying  a  picture  never  enters  the 
head  of  a  person  who  is  said  to  have  copied  it  or 
to  have  reproduced  its  design,  where  the  question 
is  whether  a  sketch  by  such  a  person  is  or  is  not  a 
copy  or  reproduction,  then  the  impossibility  of 
injury  by  competition  may,  I  think,  be  fairly  con- 
sidered. The  amusing  sketches  in  Punch  of  the 
pictures  in  the  Royal  Academy  are  not,  in  my 
opinion,  infringements  of  the  copyrights  in  those 
pictures,  although  probably  made  from  the  pictures 
themselves.  The  application  of  similar  principles 
to  the  different  facts  of  this  case  leads  me  to  a 
similar  conclusion.  In  neither  case  is  there 
any  piracy,  actual  or  intended.  In  my  opinion, 
therefore,  the  appeal  must  be  allowed,  and  judg- 
ment must  be  entei-ed  for  the  defendants,  with 
costs  here  and  below. 

Lopes,  L.J. — The  substantial  question  in  this 
case  is  whether  the  drawings  in  the  Daily  Graphic 
are  piratical  copies  or  piratical  reproductions  of 
the  author's  (t..e.,  the  plaintiff's)  pictures,  or  of 
the  designs  thereof  within  the  meaning  of  the 
statute.  This  is  a  question  of  fact,  and  if  decided 
in  the  negative  determines  this  case.  I  deal  with 
this  case  as  governed  by  the  English  law.  It  is 
most  material  in  the  first  place  to  consider  the 
object  of  the  Act  of  Parliament  (25  &  26  Tict. 
c.  68),  which  first  gave  copyright  in  paintings, 
drawings,  and  photographs,  and  eBpecially  sects.  1 
and  2  of  that  Act,  upon  the  true  interpretation 
of  which  this  case  depends.  The  object  of 
the  statute  was  to  i)rotect  property,  to  protect 
the  artistic  faculty  in  painting,  drawing,  and 
photographing,  and  to  prevent  any  interference 
by  reproduction  thereof  with  either  the  artist's 


reputation  or  the  commercial  value  of  his  work : 
{(rambart  v.  Ball  (vM  sup.) ;  Dicks  v.  Brooks,  43 
L.  T.  Rep.  N.  S.  74;  16  Ct.  Div.  36,  per 
Baggallay,  L.J.)  There  must  be  no  such 
reproduction  either  mediately  or  immediately. 
The  artist  is  to  be  protected  in  respect  of  that' 
which  is  his  own  meritorious  work.  A  reproduc- 
tion of  his  design  or  part  thereof,  by  any  means, 
and  in  any  size,  is  an  infringement.  But  there 
must  be  such  a  reproduction  as  I  have  described. 
It  is  not  every  reproduction  that  amounts  to  an 
infringement.  Thus  in  Dicks  r.  Brooks  {uhi 
sup.)  a  Berlin  woolwork  pattern  was  held  not  to 
infringe  the  copyright  in  an  engraving,  and  there 
are  expressions  in  the  judgment  in  that  case  with 
regard  to  what  constitutes  a  copy  which  appear 
to  be  most  appropriate  to  the  case  under  con- 
sideration, and  which  I  shall  presently  refer  to. 
The  short  histoir  of  the  drawings  in  the  Daily 
Graphic  is  as  follows :  Artiste  instructed  by  the 
managers  of  the  Daily  Graphic  visited  the  Empire 
Theatre  and  made  sketehes  of  tlie  living  repre- 
sentations of  the  plaintiff's  pictures,  which  were 
there  to  be  seen  in  the  shape  of  tableaux  vivants, 
and  from  these  sketehes  were  made  drawings,  of 
which  reproductions  by  mechanical   means   ap- 

? eared  in  the  Daily  Graphic  of  the  8th  Feb. 
894.  These  are  the  infringemente  complained 
of.  It  has  been  held  that  the  living  representa- 
tions of  the  plaintiff's  pictures  at  the  Empire 
Theatre  are  not  infringements.  That  the  drawings 
in  question  are  not  taken  directly  from  the  plain- 
tiff 8  pictures,  but  from  living  representations  of 
them,  is  immaterial,  provided  they  are  copies  of  the 
plaintiff's  pictures  within  the  meaning  of  the 
statute.  Nor  is  it  necessarr  that  there  ^ould  be 
knowledge  on  the  part  of  those  charged  with 
infringement  that  they  were  copying  the  plain- 
tiff's pictures.  In  this  case  admittedly  they 
knew  they  were  copying  the  pictures  of  some 
artist.  But  are  these  copies  within  the  meaning 
of  the  Act  of  Parliament  ?  Ai-e  they  piratical 
imitetions  of  the  plaintiff's  pictures,  imitations  of 
anything  which  was  the  artist's  meritorious 
work.''  They  may  correctly  be  described  as 
rough,  rude  drawmgs,  devoid  of  any  artistic 
merit,  there  is  no  attempt  to  reproduce  the 
merits  of  the  originals ;  no  attempt  at  art,  much 
less  fine  art;  that  which  is  attractive  in  the 
originals  is  absent,  and  they  appear  to  me  to  have 
little  more  claim  to  be  regarded  as  copies  of  the 
originals  than  the  Berlin  woolwork  pattern  had  to 
be  regarded  as  a  copy  of  Millais'  picture  of  "  The 
Huguenote,"  in  the  case  of  Dicks  v.  Brooks,  In 
that  case  James,  L.J.  said  (43  L.  T.  Rep.  N.  S. 
73 ;  15  Ch.  Div.  36) :  "  Nobody  would  ever  take  it 
to  be  the  print,  nobody  would  ever  buy  it  instead 
of  the  print.  Nobody  would  ever  suppose  that  it 
was,  to  use  the  language  of  the  first  Act,  a  base 
copy  of  the  print.  It  is  a  work  of  a  different 
class,  intended  for  a  different  purpose,  and,  in  my 
opinion,  no  more  calculated  to  injure  the  print, 
qua  print,  or  the  reputation  of  the  engraver,  or 
the  commercial  value  of  the  engraving  in  the  hands 
of  the  proprietor,  thad  if  the  same  group  were 
reproduced  from  the  same  engraving  by  waxwork 
at  Madame  Tussaud's,  or  in  a  plaster  of  Paris  cast, 
or  in  a  painting  on  porcelain.  .  .  .  Whether 
dealing  with  it  as  a  matter  of  law,  or  dealing  with 
it,  as  we  must  do,  as  a  matter  of  fact,  I  am  satis- 
fied that  the  appellant's  pattern  is  not  a  copy  or 
a  piracy  of  any  part  of  that  which  constitute  the 
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i-eal  merit  and  labour  of  the  engraver  of  the 
defendant's  print."  Subatituting  the  word  picture 
for  print,  and  drawings  for  patt-em,  every  word 
of  this  judgment  appears  to  me  applicable  to  the 
present  case.  No  doubt  there  is  a  resemblance 
between  the  drawings  and  the  plaintiff's  pictnres, 
but  not  that  kind  of  resemblance  struck  at  hj  the 
statute.  Bayley,  J .,  in  We$t  v.  Francis  (ubi  sup.), 
defined  a  copy  to  be  "  that  which  comes  so  near 
to  the  original  as  to  give  every  person  seeing  it 
the  idea  created  by  the  original.'  Can  it  be  said 
that  these  drawings  come  so  near  to  the  originals 
as  to  give  those  seeing  them  the  same  idea  as 
that  which  would  be  ci-eated  by  the  originals  P 
Sect.  2  of  the  Act  has  no  application  to  the 
present  case.  Holding,  as  I  do,  that  these  draw- 
ings are  not  infringements  according  to  English 
law,  it  is  unnecessary  to  say  anything  with  regard 
to  the  Grerman  law,  though  I  agree  with  what  has 
been  said  by  Lindley,  L.J.  In  my  judgment 
these  drawings  in  the  Daily  Graphic  are  not 
copies  of  the  plaintiff's  pictures  or  reprodactions 
of  their  design  within  the  meaning  of  the  statute, 
and  thefore  the  appeal  must  be  allowed. 

Davey,  L.J. — The  principal  question  in  this 
case  is  whether,  in  the  language  of  the  Fine  Art 
Copyright  Act  1862  (25  &  26  Vict.  c.  68),  the 
defendants  have  infringed  the  plaintiff's  exclnsive 
right  of  copying,  reproducing,  and  multiplying 
certain  pictui-es  and  the  design  thereof.  It  is 
unnecessary  for  me  to  repeat  the  statement  of 
the  facts  of  this  case,  which  has  already  been 
made.  I  will  only  observe  that  the  fact  that  the 
sketches  complained  of  were  made  from,  and 
were  intended  to  describe,  the  representations  at 
the  Empire  Theatre,  would  not  prevent  their 
being  infringements  of  the  plaintiff's  copyright 
if  such  sketches  and  reproductions  are  copies  of 
the  plaintiff's  pictures  or  the  design  of  them 
within  the  meaning  of  the  Act.  Now  the  first 
matter  that  one  has  to  consider  in  these  cases  is, 
what  was  the  object  and  intention  of  the  statnte. 
As  was  very  well  pointed  out  in  the  case  of  Gam- 
hart  V.  Ball  {vhi  sup.)  and  Dicks  v.  Brooks  {uhi 
tup.),  the  object  of  these  Acts  is  both  to  protect  the 
reputation  of  the  artist  from  being  lessened  in 
the  eyes  of  the  world,  and  also  to  secure  him  the 
commercial  value  of  his  property ;  to  encoui-age 
the  arte  by  securing  to  the  artist  a  monopoly 
in  the  sale  of  an  object  of  attraction.  The 
pictures  of  which  these  sketches  are  said  to  be  a 
piratical  copy  or  reproduction  are  works  of  art 
calculated  to  please  the  eye  and  the  taste  by  a 
beautiful  arrangement  of  form  and  colour,  and  to 
excite  the  emotions  by  the  scenes  depicted  and 
thoughts  suggested  by  the  imagination  or  fancy 
of  the  artist.  As  objects  of  attraction  they 
depend  not  on  the  mere  outline  or  configuration, 
but  on  the  artistic  feeling  and  power  with  which 
the  subject  is  treated.  The  sketches  before  us 
are  mere  outlines,  descriptive,  more  or  less  accu- 
rate, of  the  grouping  and  pose  of  the  figures, 
and  to  a  limited  extent  of  the  subject-matter  of 
the  pictures,  but  destitute  of  everything  which 
makes  the  pictures  works  of  art,  and  constitutes 
their  claim  to  protection  under  the  Act.  What  is 
a  copy  ?  I  answer  in  the  language  of  Barley,  J., 
in  West  v.  Francis  (vM  «wp.) :  "  A  copy  is  that 
which  comes  so  near  to  the  original  as  to  give  to 
evenr  person  seeing  it  the  idea  created  by  the 
original."  Of  course  there  may  be  a  coarse  or 
clumsy  copy,  but  in  my  opinion  it  is  im  ossible  to 


say  that  these  woodcuts  give  the  idea  created  by 
the  originals,  at  any  rate  with  such  fulness  or 
completeness  as  to  make  them  copies  or  repro- 
ductions. The  point  is  not  that  these  things  are 
bad  copies,  but  that  they  are  not  intended  and  do 
not  purport  to  reproduce  the  value  and  essential 
quabties  of  the  pictui-es  as  works  of  art.  and  are, 
tneref  ore,  not  copies  or  reproductions  at  all  within 
the  meaning  of  the  Act.  But  it  is  said  the  Act 
protects  not  only  the  picture  but  the  dedgn. 
These  words  are  probably  inserted  in  order  to 
bring  within  the  protection  of  the  Act  a  copy 
through  a  different  medium — e.g.,  a  black  and 
white  copy  of  a  picture  made  by  the  engraTer,  tiie 
photographer,  or  the  draftsman — but  it  must  still 
be  the  design  of  the  picture,  and  not  a  mere  out- 
line or  descriptive  sketch  of  it.  The  differemoe 
may  at  once  be  seen  by  comparing  one  of  the 
photographs  which  have  been  shown,  to  ns  with 
the  woodcut  or  sketch  complained  of,  and  would 
no  doubt  be  more  striking  if  the  sketch  were 
compared  with  the  picture  itself  which  is  the 
subject  of  copyright.  I  do  not  think  that  sect  2 
of  the  Fine  Arts  Copyright  Act  1862  wiU  asEost 
the  defendants.  I  a^ree  that  "work"  in  that 
section  means  work  of  art,  and  I  think  that  the 
first  part  of  the  section  is  directed  to  save  the 
imitation  or  copies  of  works  of  art  in  which  there 
is  no  copyright;  and  the  second  part  is  directed 
to  the  representation  of  scenes  and  objects  whidi 
may  previously  have  been  represented  by  others, 
so  that  a  man  shall  not  by  first  painting  a  parti- 
cular landscape  or  figure  acquire  an  ezclusiTe 
right  to  the  representation  of  that  landscape  or 
figure,  although  of  course  he  may  have  copyright 
in  his  own  representation  of  it.  I  also  agree  that 
the  German  law,  as  I  understand  it,  does  not  in 
the  circumstances  of  this  case  restrict  or  narrow 
the  plaintiff's  rights.  I  do  not  think  that  we 
could  properly  hold  that  these  sketches  wn« 
merely  for  illustration  of  the  written  text.  I 
think  it  would  be  more  true  to  say  that  the  text 
is  accessory  to  and  explanatory  of  the  pictorial 
description  of  the  performance  at  the  Empire 
Theatre.  But  for  the  reasons  I  have  given  I  M>ld 
that  these  sketches  are  not  copies  withiu  the 
meaning  of  the  Act. 

Solicitors :  for  the  plaintiff,  H.  Bentwitd ;  for 
the  proprietors  of  the  Daily  Graphic,  L.  BatH 
Thomas ;  for  the  pi-oprietors  of  the  Westm,in»teT 
Gaaette,  MeUor,  Smith,  and  May. 


AprU  30  and  June  16. 

(Before  Lord  Esheb,  M.B.,  Suith  and 

Davet,  L.JJ.) 
Hood-Babbs  v.  Cathcabt  (No.  1).  (a) 

APPEAI.    FBOM    THB    QUEEN'S  BENCH   HIVJSIOX. 

Married  woman — Judgment  against — ExecHtio* — 
Separate  estate  with  restraint  on  aniicipatioH — 
Income  not  due  at  date  of  the  judgment — Married 
Women's  Property  Act  1882  (45  <fc  46  Viet.  e.  75), 
s.  1,  sub-sects.  2,  4 ;  sect.  19. 

A  judgment  against  a  married  woman  eatmot  ht 
enforced  against  any  income  of  her  teparaie 
estate,  as  to  which  she  is  restrained  from  antici- 
pation, which  is  not  due  at  the  date  of  the  judg- 
ment ;  and,  therefore,  an  order  for  a  receiver  <^ 

(a)  Boported  by  1.  H.  Wiluaus,  Esq.,  Barrist«r-«»Xaw. 
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ineome  of  $ttch,  teparate  estaie,  which  heeomet 
due  after  the  date  of  the  judgment,  cannot  be 
made  by  way  of  equitable  execution,  though  the 
income  i»  due  and  in  arrear  when  the  order  i$ 
applied  for. 

This  was  an  appeal  bj  Mrs.  Gatbcart  from  an 
order  of  the  Divisional  Court  (Charles  and 
Bruce,  JJ.),  made  on  the  19th  April,  aflarming  an 
order  of  Wright,  J.,  made  on  the  3rd  April, 
appointing  a  receiver  of  rents  of  property  belong- 
ing to  Mrs.  Cathcart. 

On  the  20th  April  1893  the  plaintiff  recovered 
judgment  for  a  large  amount  against  Mrs. 
Cathcart,  a  married  woman  sued  in  respect  of  her 
separate  estate.  The  action  was  to  recover  money 
due  upon  a  contract. 

The  judgment  was  in  the  usual  form  of  a  judg- 
ment against  a  mamed  woman,  as  settled  in  Scott 
V.  Morley  (57  L.  T.  Kep.  N.  S.  919;  20  Q.  B. 
Div.  120). 

Mrs.  Cathcart  was.  at  the  date  of  the  judg- 
ment, tenant  for  life  of  certain  real  estate, 
to  the  rents  of  which  she  was  entitled  for  her 
separate  use,  subject  to  a  restraint  on  anticipa- 
tion. 

On  the  3rd  April  1894,  the  judgment  not  being 
satisfied,  and  there  being  rents  then  due  and  in 
arrear  from  tenants  of  the  estate,  an  order  was 
made  by  Wright,  J.,  at  chambers,  appointing  a 
receiver  of  those  rents  by  way  of  equitable 
execution. 

Mrs.  Cathcart  appealed  against  the  order,  and 
the  Divisional  Court  (Charles  and  Bruce,  JJ.) 
dismissed  the  appeal. 

Mrs.  Cathcart  appealed. 

The  appellant  appeared  in  person. 

Bariley  Bennies  for  the  respondent. 

Cur.  adv.  vuU. 

Datey,  L.J. — ^This  is  an  appeal  by  Mrs.  Cath- 
cart, from  an  order  of  the  Divisional  Court, 
refusing  to  set  aside  an  order  of  Wright,  J.,  of 
the  3rd  April  1894,  appointing  one  BodweU 
receiver  of  the  rents,  profite,  and  moneys  then 
due.  and  in  arreai-,  from  the  tenants  of  Mrs. 
Cathcart 's  estates,  in  respect  of  the  judgment 
debt  of  the  20th  April  1893,  and  interest  thereon. 
The  appeal  was  heard  on  the  30th  April,  before 
the  Master  of  the  Bolls,  Smith,  L.J.,  and  myself. 
The  facto  which  give  rise  to  the  appeal  are  as 
follows :  On  the  23rd  April  1893  judgment  was 
recovered  against  Mrs.  Cathcart,  a  married 
woman,  sued  in  respect  of  her  separate  estate 
for  a  large  sum  of  money  and  costs.  The  action 
was  founded  on  contract,  and  the  judgment  is  in 
the  form  now  usual  in  such  cases,  and  settled  by 
this  court  in  Scott  v.  Morley  (57  L.  T.  Rep.  N.  S. 
919 ;  20  Q.  B.  Div.  120j.  Mrs.  Cathcart  was  at 
the  date  of  the  judgment,  and  is,  tenant  for  life 
of  a  real  estate,  to  the  rente  of  which  she  is 
entitled  for  her  separate  use  without  power  of 
anticipation.  On  the  8th  Feb.  1894,  there  being 
then  rente  in  arrear,  an  order  was  made  for  a 
receiver  of  such  rente,  but  the  judgment  was  not 
thereby  satisfied.  On  the  2oth  March  1894 
another  quarter's  or  half-year's  rente  became  due. 
On  tbe  3rd  April  1894  the  order  complained  of 
was  made,  appointing  a  new  i-eoeiver  for  the 
purpose  of  getting  at  the  rente  which  at  the  date 
of  tne  order  had  become  in  arrear  and  due  from 
tbe  tenants,  and  the  question  is  whether  any 


arrears  of  rent  becoming  due  after  the  date  of 
the  judgment,  as  to  which  Mrs.  Cathcart  was  at 
that  date  restrained  from  anticipating,  can  be 
taken  by  means  of  a  receiver  or  sequestrator 
appointed  after  they  became  due,  or  by  any  other 
means,  in  satisfaction  of  this  judgment.  This 
point  was  not  considered  in  the  court  below,  pro- 
bably because  Mrs.  Cathcart  insiste  on  conducting 
her  own  case,  and  the  point  was  not,  therefore, 
brought  to  their  attention,  and  for  the  same 
reason  we  have  not  had  the  advantege  of  having 
it  argued  before  us,  and  we  have  been  obliged  to 
investigate  it  for  ourselves.  So  far  as  we  can 
ascertain,  the  point  has  never  been  raised  in  this 
court.  It  is  one  of  consideitible  importance  in  all 
cases  not  coming  within  sect.  2  of  the  statute 
56  &  57  Tict.  c.  63.  By  sect.  1,  sub-secte.  2  and  4, 
of  the  Married  Women's  Property  Act  1882,  it  is 
enacted  as  follows : — (2.)  "  A  married  woman  shall 
be  capable  of  entering  into  and  rendering  heraelf 
liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and 
being  sued,  either  in  contract  or  in  tort  or  other- 
wise, in  all  respecte  as  if  she  were  a /eTneaoJe.  .  .  . 
and  any  damages  or  coste  recovered  against  her 
in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property  and  not  otherwise." 
(4.)  "  Every  contract  entered  into  by  a  married 
woman  with  respect  to  and  to  bind  her  separate 
property  shall  bmd,  not  only  her  separate  property 
which  she  is  possessed  of  or  entitled  to  at  the 
date  of  the  contract,  but  also  all  separate  pro- 
perty which  she  may  thereafter  acquire."  By 
sect.  19  it  is  enacted  that :  "  Nothing  in  this  Act 
contained  shall  interfere  with  or  affect  any  settle- 
ment or  agreement  for  a  settlement  made  or  to  be 
made,  whether  before  or  after  marriage,  or  shall 
interfere  with  or  render  inoperative  any  restric- 
tion against  anticipation  at  present  attached  to  or 
to  be  thereafter  attached  to  the  enjoyment  of  any 
property  or  income  by  a  woman  under  any  settle- 
ment, agreement  for  a  settlement,  will,  or  other 
instrument ;  but  no  restriction  against  anticipa- 
tion contained  in  any  settlement  or  agreement  for  a 
settlement  of  a  woman's  own  property  to  be  made 
or  entered  into  by  herself  shall  have  any  validity 
against  debte  contracted  by  her  before  marriage. 
As  regards  debte  contracted  after  marriage,  there- 
fore, which  is  the  present  case,  the  restiuint  on 
anticipation  is  to  be  effectual.  Before  the  Act  it 
was  held  by  this  court,  in  Pike  v.  Fitzgibbon  (44 
L.  T.  Rep.  N.  S.  562  ;  17  Ch.  Div.  454),  that  the 
general  engagements  of  a  married  woman  can  be 
enforced  only  against  so  much  of  the  separate 
estate  to  which  she  was  entitled  free  from  any 
restraint  on  anticipation  at  the  time  when  the 
engagemente  were  entered  into,  as  remains  at  the 
time  when  the  judgment  is  given,  and  not  against 
separate  estete  to  which  she  became  entitled 
after  the  time  of  her  engagements,  nor  against 
separate  estate  to  which  she  was  entitled  at  the 
time  of  the  engagemente  subject  to  a  restraint  on 
anticipation.  It  has  been  seen  that  the  law  as 
laid  down  in  Pike  v.  Fitxgibbon  [ubi  eup.)  has 
been  altered  by  sect.  1  (4)  of  the  Married 
Women's  Property  Act,  so  far  as  relates  to  after- 
acquired  separate  estete,  but  has  not  been  altered 
as  to  the  restraint  on  anticipation.  Consistently 
with  the  ruling  in  Pike  y.  Pitxgibbon,  it  was  held 
by  this  court,  m  Be  GlanviU  (54  L.  T.  Rep.  N.  S. 
411 ;  31  Ch.  Div.  532),  that  tlie  court  would  not 
order  a  prospective  charge  on  fnture  income  of  a 
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married  woman  restrained  from  anticipation  for 
-costs  recovered  in  an  action  by  a  married  woman 
suing  by  a  next  friend  before  the  Act,  and  the 
opinion  was  expressed  that  nothing  could  be  taken 
in  execution  on  a  judgment  for  costs  against  a 
married  woman,  recovered  in  an  action  by  her 
suing  by  a  next  friend,  but  what  she  was  entitled 
to  at  the  date  of  the  commencement  of  the  action. 
"  If,"  said  Cotton,  L. J.,  "  a  married  woman  cannot 
even  in  a  case  of  fraud  fiiye  by  contract  a  right 
against  her  separate  estate  she  cannot  give  aright 
against  it  by  institution  of  a  suit."  In  Cox  v. 
Bennett  (64  L.  T.  Rep.  N.  S.  380  ;  (1891)  1  Oh.  617) 
it  was  held  by  tliis  court  that  tmder  a  judgment 
for  cost«,  in  an  action  by  a  married  woman  suing 
under  the  Married  Women's  Property  Act  with- 
out a  next  friend,  payment  of  them  can  be 
enforced  against  any  arrears  of  her  separate 
income,  although  subject  to  a  restraint  against 
anticipation,  if  due  at  the  time  when  the  order  to 
pay  costs  is  made,  and  not  only  against  her 
separate  property  to  which  she  is  entitled  at  the 
commencement  of  the  proceedings.  Some  of  the 
reasoning  of  one  of  the  learned  judges  suggests 
the  inference  that  a  distinction  may  be  drawn 
between  an  order  for  payment  of  costs  and  a 
judgment  for  debt  or  damages  in  an  action  on 
contract  on  the  ground  that  in  the  former  case 
the  obligation  on  the  married  woman  arises 
only  upon  the  judgment.    It  has  also  been  sug- 

fested  on  the  same  ground  that  a  distinction  may 
e  drawn  between  debt  and  damages  recovered  in 
an  action  on  contract,  and  damage  recovered  in 
an  action  founded  on  tort.  The  point  has  not 
been  argued  before  us,  and  it  is  not  necessary  to 
express  an  opinion  upon  it  for  the  purposes  of 
this  case.  Whenever  the  point  comes  to  be  con- 
sidered perhaps  the  answer  to  the  suggestion  may 
be  found  in  the  directions  contained  in  the  Act  of 
1882  for  the  court  to  order  payment  out  of  the 
married  woman's  separate  estate,  which  prima, 
facie  means  the  separate  estate  at  her  disposal  at 
the  date  of  the  oraer.  It  has  been  already  held, 
in  Eollby  v.  Hodgson,  (62  L.  T.  Rep.  N.  S.  145 ; 
24  Q.  B.  Div.  103),  that  a  judgment  debt  due  to  a 
married  woman  might  be  attached  by  her  judg- 
ment creditor  although  the  judgment  in  favour  of 
the  married  woman  (which  was  for  damages  in  an 
action  for  malicious  prosecution)  was  not  recovered 
until  after  the  judgment  against  her.  The  ques- 
tion, therefore,  may  be  put  in  this  way :  Are  the 
arrears  of  separate  income  restrained  from  anti- 
cipation, becoming  due  after  the  date  of  the  judg- 
ment, to  be  treated  as  separate  property  ac(^uired 
after  that  date  free  from  that  restraint ;  or  is  the 
effect  of  the  restraint  to  exclude  income  so  cir- 
cumstanced altogether  from  the  operation  of  the 
judgment  ?  Thei-e  are  authorities  directly  in 
point,  though  not  binding  on  this  court,  which  it 
will  be  convenient  to  consider  before  expressing  an 
opinion.  In  Claydon  v.  Finch  (28  L.  T.  Rep.  N.  S. 
101;  16  E<j.  266).  before  the  Act,  Bacon,  V.C. 
ordered  a  dividend  on  a  fund  in  court,  to  which  a 
married  woman  was  entitled  subject  to  restitdnt, 
to  be  paid  to  a  sequestrator  under  a  sequestration 
taken  out  after  the  dividend  had  become  due  to 
enforce  orders  for  payment  of  costs  made  by  the 
Divorce  Court  previously  to  that  date.  And  in 
Re  Andrews  (53  L.  T.  Rep.  N.  S.  422 ;  30  Ch.  Div. 
159),  after  the  passing  of  the  Act,  Pearson,  J. 
made  an  order  giving  trustees  leave  to  retain 
costs,  ordered  to  be  paid  by  a  married  woman. 


out  of  her  future  income  notwithstanding  a 
restraint  on  anticipation.  On  the  other  hand,  in 
Stanley  v.  Stanley  (37  L.  T.  Bep.  N.  S.  777 ;  7  Cb. 
Div.  589),  in  1878,  Malins,  V.C.  refused  to  order 
costs  recovered  against  a  married  woman  under  a 
judgment  against  her  husband  and  herself  by  a 
mortgagee  of  his  life  estate,  to  be  charged  on  her 
separate  income  notwithstanding  that  she  had 
been  a  party  to  fraudulentiy  concealing  the 
restraint.  It  is  not  expressly  stated  whether  the 
dividend  sought  to  be  charged  in  this  case  was 
due  and  in  arrear,  but  apparently  it  was.  In 
Chapman  v.  Biggi  (48  L.  T.  Rep.  N.  S.  704;  11 
Q.  B.  Div.  27),  in  1883,  the  Divisional  Court 
(Watkin  Williams  and  Mathew,  JJ.)  discharged 
two  orders  to  attach  income  of  a  married  woman 
restrained  from  anticipation  in  the  hands  of  her 
trustees.  In  one  case  the  income  had  been 
received  by  the  trustees,  and  was  in  arrear  at  tlie 
date  of  the  order  nisi ;  and  in  the  other  case  the 
income  came  to  the  hands  of  the  trustees  two 
days  later.  The  court  did  not  think  this  ma4e 
any  difference.  Watkin  Williams,  J.,  in  giving 
juagment,  said :  "  It  seems  to  me  that,  if 
this  form  of  execution  could  be  obtained 
under  the  circumstances  of  this  case,  the 
restraint  on  anticipation  could  always  be  evaded. 
It  is  admitted  that,  at  the  time  of  giving  the  pro- 
missory note,  the  female  defendiuit  could  not 
legally  charge  the  income  of  the  trust  fund  to 
accrue  due  thereafter,  but  to  allow  this  sunn  of 
money  to  be  attached  would  in  substance  be 
allowing  her  to  anticipate."  In  Draycott  v.  Harri- 
son (17  Q.  B.  Div.  147)  the  Divisional  Court 
(Mathew  and  Smith,  JJ.)  allowed  an  appeal 
against  an  order  made  by  a  County  Court  judge 
against  a  married  woman  under  sect.  5  of  tlie 
Debtors  Act.  The  woman  had  a  separate  income 
subject  to  a  restraint,  and  had  received  income 
not  due  at  the  date  of  the  judgment.  The  court 
held  that  the  income  so  received  was  not  applic- 
able to  the  satisfaction  of  the  ju^ment^  and  on 
that  ground  allowed  the  appeal.  li^thew,  J.  said : 
"  I  think  this  case  is  not  brought  within  the  intent 
and  meaning  of  the  Act,  for  the  reason  that,  if  a 
married  woman  were  liable  to  be  committed  for 
nonpayment  of  the  judgment  debt  out  of  her 
separate  property  which  she  was  restrained  from 
anticipating,  the  equity  doctrine  that  a  judgment 
against  a  married  woman  can  be  enforced  only 
against  such  of  her  separate  property  as  is  not 
subject  to  restraint  upon  anticipation  wonld 
practically  be  got  rid  of.  In  every  case  tlie 
creditor  need  only  wait  until  the  debtor  had 
received  money  from  her  trustees,  and  then  apply 
for  an  order  of  committal.  In  that  way  the 
restraint  upon  anticipation  would  indirectly,  but 
inevitably,  oecome  of  no  effect."  These  cases, 
therefore,  are  directly  in  point.  The  case  of  Hyde 
V.  Hyde  (59  L.  T.  Bep.  N.  S.  529 ;  13  P.  Div.  166), 
when  examined,  has  no  direct  bearing  upon  the 
point  before  us,  as  in  that  case  the  sequestration 
was  not  to  enforce  a  previous  judgment  but  a  pro- 
cess of  contempt,  and  was,  in  fact,  the  institution 
of  the  particular  prooeedings.  It  was,  however, 
held  that  the  sequestration  could  not,  daring 
coverture,  be  enforeed  against  future  income.  In 
this  state  of  the  authorities  we  have  to  say  what 
the  rule  shall  be.  The  question  must  be  deter- 
mined by  the  construction  of  the  Married 
Women's  Property  Act  1882,  ss.  2  and  19,  having 
regard  to  the  previous  state  of  the  law,  and  to  the 
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amendmente  of  it  made  bj  the  Act.  It  has  been 
argued  in  some  cases  that  the  restraint  on  antici- 
pation does  not  fetter  the  power  of  the  court  to 
make  an  order  for  payment  out  of  a  married 
woman's  separate  estate  in  invitam,  but  mei-ely 
restrains  her  own  power  of  alienation.  On  the 
other  hand,  it  has  been  said  that  the  juris- 
diction of  the  court  is  measured  by  the 
married  woman's  own  power.  The  former  argu- 
ment is,  in  our  opinion,  concluded  bj  authority 
binding  upon  us,  and  also  leaves  out  of  sight  the 
tme  nature  and  object  of  the  restraint.  The 
restraint  on  anticipation  is  an  anomaly  introduced 
by  the  Court  of  Chancery  for  the  protection  of 
the  married  woman  against  her  own  acts  and  her 
own  weakness.  She  cannot  orerride  it  by  any 
engagement  entered  into  by  her,  however  solemn, 
or  nowever  much  to  her  particular  advantage  in 
the  circumstances  of  the  case ;  and,  on  the  other 
hand,  it  has  been  frequently  held  that  the  court 
cannot  make  her  sepai-ate  income,  restrained  from 
anticipation,  liable  to  redress  a  fraud  committed 
by  her,  however  gross.  It  would  therefore  be 
contrary  to  principle,  in  our  opinion,  to  hold  that, 
either  by  suing  as  plaintiff  or  by  doing  any  act  or 
suffering  any  default  which  renders  her  liable  to 
be  sued,  she  can  free  her  property  from  the  fetter. 
So  far  from  modifying  the  effect  of  the  restraint 
aa  it  existed  before  the  Act,  it  appears  to  us  that 
the  Act  carefully  preserves  it  to  the  same  extent 
as  it  existed  previously.  But,  in  truth,  this  point 
seems  to  us  concluded  by  the  form  of  judgment 
which  was  adopted  and  settled  as  the  proper  form 
by  this  court  m  Hcott  v.  Morley  {ubi  sup.).  The 
court  thereby  held  itself  bound  by  the  restraint 
on  anticipation  to  as  full  an  extent  as  the  married 
woman  herself.  On  the  construction  of  the 
judgment,  therefore,  we  hold  that  property  which 
was  then  subject  to  restraint  is  excluded  from  the 
execution  on  the  judgment.  If  we  were  to  allow 
successive  receivership  orders  to  be  issued  as  the 
rents  or  income  not  due  at  the  date  of  the  judg- 
ment fell  due,  we  should  be  giving  an  anticipatory 
operation  to  the  judgment;  we  should  be  sofarover- 
nding  the  restraint  on  anticipation;  and  we  should, 
in  our  opinion,  be  giving  a  wrong  construction  to 
the  judgment.  There  is  no  magic  in  making  a  new 
order  on  each  occasion.  If  the  object  can  be 
effected  in  substance  it  might  as  well  be  done  by 
one  order  empowering  the  receiver  or  sequestrator 
to  receive  the  income  or  rents  as  they  fall  due. 
We  are  of  opinion  that  full  effect  may  be  given  to 
the  provisions  of  the  Married  Women's  Property 
Act  by  holding  that  the  court  has  jurisdiction  to 
order  the  debt,  damages,  or  costs  recovered  against 
a,  married  woman  to  be  paid  out  of  any  sepai-ate 
estate  which,  at  the  date  of  the  judgment,  she 
liad  power  to  make  liable  for  her  engagements, 
including  any  after-acquired  separate  estate  which 
is  not  subject  to  a  restraint  against  anticipation ; 
but  that  the  court  has  no  jurisdiction  to  order 
payment  out  of  separate  income  which  at  the  date 
of  the  judgment  she  is  restrained  from  antici- 
pating, although  such  income  may  be  in  arrear  or 
in  her  hands  when  execution  is  sought  to  be 
levied  against  it.  For  the  purposes  of  this 
judgment  we  have  assumed  that  the  restraint 
on  anticipation  was  gone  as  to  the  rents  in 
arreax,  but  we  must  not  be  taken  to  decide 
that  point  or  express  an  opinion  upon  it.  We 
harre  preferred  to  deal  with  the  larger  ques- 
tion.   For  these  reasons  we  are  of  opinion  that 


the  order  appealed  against  should  be  discharged 
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Solicitors  for  the  respondent,  Hood-Barrs  and 
Co. 


May  28  and  June  16. 
(Before  Lord  Esheb,  M.B.,  Kay  and 

Smith,  L.JJ.) 
Hood-Basbs  v.  Cathcabt  (No.  2).  (a) 
appeal  fbom  the  queen's  bench  division. 
Married     woman — Jvdgment — Separate   property 
subject  to  restraint  on  anticipation — Execution 
— Ueceiver — Arrears  of  income  accrued  due  after 
the  date  of  the  judgment — Married    Women's 
Property  Act  1882   (46  <£  46  Viet.  e.  76),  «.  I, 
sub-sects.  2,  4;  8.  19. 
Where   judgment    has   been  obtained   against    a 
married  woman  who  has  separate  estate  subject 
to  a   restraint  on  anticipaiion;    the  judgment 
creditor  cannot  obtain    an   appointment    of  a 
receiver  of   arrears  of   her  income  from  such 
separate  estate  which  accrued  due  after  the  date 
of  the  judgment. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Charles  and  Bruce,  JJ.) 
affirming  an  order  of  Lawrance,  J.  at  chambers 
appointing  a  i-eceiver  of  certain  rents,  at  that 
time  received  by  the  defendant's  agent,  la  execu- 
tion of  a  judgment  obtained  by  the  plaintiff 
against  the  defendant  a  married  woman  who  was 
possessed  of  separate  estate  subject  to  a  restraint 
on  anticipation. 

The  judgment  was  in  the  usual  form  in  such  a 
case,  as  settled  in  Scott  v.  Morley  (67  L.  T.  Bep. 
N.  S.  919  ;  20  Q.  B.  Div.  120). 

The  facts  appear  sufficiently  in  the  judgment. 

May  28. — The  defendant  in  person. 
Bartley  Denniss  for  the  plaintiff. 

Cur.  adv.  vult. 

June  16. — Kat,  L.J.  delivered  the  following 
written  judgment  of  the  Court  (Lord  Esher,  M.R., 
Kay  and  Smith,  L.JJ.).— On  the  23rd  AprU  1893 
judgment  was  obtained  in  an  action  against  Mrs. 
Catncart  for  17232.  7s.  9d.  and  costs  to  be  taxed, 
and  the  judgment  proceeded  thus :  "  Such  sum 
and  costs  to  be  payable  out  of  her  separate  pro- 
perty as  hereinafter  mentioned  and  not  otherwise, 
and  execution  herein  is  limited  to  the  separate 
property^  of  the  said  defendant  not  subject  to  any 
restriction  against  anticipation,  unless,  by  reason 
of  sect.  19  of  the  Married  Women's  Property  Act 
(1882),  the  property  shall  be  liable  to  such  execu- 
tion notwithstanding  such  restraint."  On  the 
11th  April  1894  Lawrance,  J.,  in  chambers,  ap- 
pointed W.  J.  Sodwell  receiver  to  receive  the 
rents,  profits,  and  moneys  which  became  due  to 
Mrs.  Cathcart  on  the  25th  March  1894  from  the 
tenants  of  her  Stourbridge  and  Wootton  estates, 
and  were  received  by  Mr.  F.  W.  Lewis  as  the 
defendant's  agent,  in  respect  of  the  judgment, 
and  he  was  to  pass  his  accounts  and  pay  the 
balance  into  court,  and  it  was  ordered  uiat  the 
plaintiff  was  not  to  take  the  money  out  of  court 
without  the  leave  of  a  judge.  On  the  12th  April 
1894  Mrs.  Cathcart  gave  notice  of  appeal  from 
that  order.    On  the  23rd  that  appeal  was  dis- 
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missed  with  costs,  and  execution  upon  that  order 
was  limited  to  her  separate  estate  not  subject  to 
anj  restriction  against  anticipation,  unless,  by 
sect.  19  of  the  Married  Women's  Property  Act 
1882,  the  property  should  be  liable  to  such  execu- 
tion notwithstanding  such  restriction.  From  that 
order  Mrs.  Gathcart  now  appeals  to  this  court. 
The  short  question  is,  whether  a  receiver  can  be 
obtained  of  arrears  of  income  of  a  married  woman 
which  accrued  due  after  the  date  of  the  judgment 
where  such  income  was  settled  to  the  separate  use 
of  the  married  woman  with  the  usual  restraint 
upon  anticipation.  The  restraint  of  a  married 
woman  from  anticipating  her  separate  estate  was 
an  invention,  it  is  said,  of  Lord  Thurlow  for  the 
protection  of  a  married  woman.  It  has  always 
been  carefully  guarded  against  invasion  of  any 
kind.  In  Pike  v.  Fitzgibbon  in  1881  (42  L.  T. 
Rep.  N.  S.  626 ;  44  L.  T.  Hep.  N.  S.  562 ;  14  Ch. 
Div.  837  J  17  Ch.  Div.  454)  the  question  was, 
whether  future  separate  property  as  to  which 
there  was  no  such  restraint  could  be  reached,  and 
it  was  there  held  that,  if  at  the  date  of  the  married 
woman's  contract  she  had  no  separate  property 
free  from  such  restraint,  an  action  against  her  on 
that  contract  must  fail.  She  had  no  power  to 
contract  except  as  to  the  free  separate  property 
to  which  she  was  entitled  at  the  time  of  making 
the  contract.  Consequently,  if  she  had  no  such 
property  at  the  time  when  she  made  that  contract, 
any  separate  property  which  she  might  afterwards 
acquire  could  not  be  affected  by  the  action.  So 
also  if  she  had  free  separate  property  at  the  time 
of  the  contract,  only  that  property  could  be 
reached,  and  not  any  which  she  might  afterwards 
acquire.  The  Married  Women's  Property  Act 
1882  was  passed  after  this  decision.  Sect.  1,  sub- 
sect.  1,  enables  a  married  woman  to  hold,  acquire, 
and  dispose  of  any  real  or  personal  property  "  as 
her  separate  property  in  the  same  manner  as  if 
she  were  a  feme  sole  without  the  intervention  of 
any  trustee.  Sect.  1,  sub-sect.  2,  provides  that 
"  in  respect  of  and  to  the  extent  of  her  separate 
property  "  she  may  contract  and  she  may  sue  or 
be  sued  in  contract,  tort,  or  otherwise  "in  all 
respects  as  if  she  were  a,  feme  sole ; "  and  by  sub- 
sect.  3  every  contract  entered  into  by  her  is  to  be 
deemed  to  be  a  contract  with  respect  to  and  to 
bind  her  separate  estate,  unless  the  contranr  be 
shown.  Sub-sect.  4  is  in  these  words :  "  Evei-y 
contract  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  her  separate  property  shall 
bind,  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  con- 
tract, but  also  all  separate  property  which  she 
may  thereafter  acquire."  Sect.  19  provides  that 
nothing  in  the  Act  "  shall  interfere  with  or  render 
inoperative  any  restriction  against  anticipation." 
The  effect  of  sect.  4  is  to  enable  a  creditor  of  a 
married  woman  to  obtain  satisfaction  of  his  claim, 
not  only  out  of  any  free  separate  property  which 
she  had  at  the  time  of  contracting  the  debt,  but 
also  out  of  any  she  may  afterwards  acquire.  So 
if  judgment  be  obtained  in  an  action  not  for 
breach  of  contract  but  in  tort  or  otherwise  (sect. 
1),  execution  may  be  had  not  only  against  the 
free  separate  pix)perty  which  she  had  at  the  date 
of  the  judgment,  but  also  against  any  she  may 
acquire  after  that  date.  Does  this  apply  to 
separate  property  as  to  which  at  the  time  of  the 
contract  and  judgment  she  was  restrained  from 
anticipation?    Of  course  it  does  not  until  the 


restraint  is  removed.  But  when  that  restraint 
is  removed,  if  it  is  removed,  by  the  income 
becoming  payable,  can  it  be  intercepted 
under  this  statute  before  the  actual  receipt 
of  it  by  the  married  woman?  The  so-called 
restraint  upon  anticipation  is  a  restraint  upon 
alienation.  The  ordinary  form  of  this  restriction 
in  a  settlement  directs  payment  of  income  to  the 
wife  for  her  separate  use  "  and  so  as  that  the  said 
(wife)  shall  not  have  poww  to  deprive  herself  ttf 
the  benefit  thereof  by  sale,  mortgage,  chai^.  or 
otherwise  in  the  way  of  anticipation,  and  that  ber 
receipts  only  shall  be  effectual  discharges  for  the 
same."  Any  alienation  before  the  fund  reaches 
the  wife's  hands  would  seem  to  be  forbidden. 
although  the  income  might  be  due  to  her  when  the 
alienation  was  attempted.  The  aUenation  of  a, 
capital  sum  to  which  the  wife  is  absolutdiy 
entitled  maybe  prevented  in  like  manner :  {Baggeit 
V.  Mevx,  1  Coll.  138  ;  affirmed,  1  Ph.  627 ;  Be  Bown. 
50  L.  T.  Rep.  N.  S.  796 ;  27  Ch.  Div.  411).  There 
are  cases  in  which  the  restraint  has  beena  treated 
as  being  at  an  end  as  to  income  which  has  become 
due,  but  is  in  the  hands  of  a  tenant  or  ti-ustee  and 
has  not  been  paid  over  to  the  married  woman: 
{Pemberton  v.  M'Gill,  1  Dr.  &  Sm.  266.)  But  in 
these  the  restriction  must  have  been  peculiarly 
worded.  If  the  restriction  in  this  case  is  in  tlie 
ordinary  form,  a  short  answer  to  the  claim  to 
appoint  a  receiver  would  be  that,  notwitliBtandlng 
that  the  rents  are  in  arrear,  they  are  still  subject 
to  the  restraint  upon  alienation,  and  therefore  ihs 
creditor  could  not  attach  them  by  any  means. 
But  suppose  that  this  is  not  so,  and  that  in  this 
case  income  after  it  becomes  due  loses  the 
resti-aint  and  is  free  separate  property,  is  it  not 
the  intention  of  sect.  19  to  prevent  tiiis  income 
being  affected?  Before  the  Act  after-acquired 
separate  property  could  not  be  affected  at  aU. 
The  Act  enables  this  to  be  done,  but  provides  that 
nothing  in  the  Act  shall  interfere  with  or  render 
inoperative  any  restraint  on  anticipation.  If 
arrears  of  income  which  accrue  due  after  the 
judgment  can  be  reached  in  this  way,  the  Act  will 
have  interfered  with  the  restraint  on  antioipatioa 
as  hitherto  understood  (see  note  on  p.  112  of 
Meryon  White  &  Blackbume's  treatise  npon  the 
Act).  The  Act  of  1882,  which  for  the  first  time 
rendered  future  separate  property  liable  to  be 
affected,  contains  this  proviso  in  sect.  19.  If  the 
words  of  the  proviso  had  been  that  nothing  in  the 
A.ct  should  affect  separate  property  as  to  which 
there  was  a  restraint  upon  anticipation,  the  same 
argument  might  still  have  been  raised,  because  at 
the  time  when  the  receiver  was  appointed  in  tins 
case  it  might  be  contended  that  the  restraint  had 
ceased  to  be  operative.  But  this  mode  of  inter- 
cepting the  income  before  it  reaches  the  hands  of 
the  married  woman  would  enable  a  vigilant  judg- 
ment creditor  to  defeat  the  object  of  the  restraint 
in  such  cases.  This  is  an  interference  with  such 
restraint  which,  if  it  had  been  Intended,  should 
have  been  expressed  in  the  Act  in  explicit  terms. 
In  the  absence  of  an  express  enactment  to  that 
effect  the  true  conclusion  is,  that  this  is  not  the 
intention  or  effecb  of  the  statute.  But  it  is  neces- 
sary to  examine  the  decisions  which  rdate  to  the 
question  before  and  since  the  passing  of  the  Act 
of  1882.  One  of  the  first  cases  on  the  subject 
seems  to  be  Claydon  v.  Finch  in  1873  (28  L.  T. 
Rep.  N.  S.  101 ;  L.  B«^.  15  Eq.  266).  where  on 
the  11th  Jan.  1872,  a  mamed  woman  was  ordered  to 
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pay  the  costs  of  a  suit  instituted  by  her  husband  for 
restitution  of  conjugal  rights,  and  a  year  after- 
wards, on  the  5th  Jan.  1873,  a  dividend  became 
due  upon  a  fund  in  court  which  was  settled  to 
her  separate  use  without  power  of  anticipation. 
On  the  9th  Jan.,  before  the  dividend  was  paid,  a 
writ  of  sequestration  was  issued,  and  Bacon,  Y.C. 
ordered  the  costs  to  be  paid  out  of  such  dividend 
on  the  petition  of  the  sequestrators.    This  was 
before  the  Act  of  1882.    In  Be  Andrewt,  in  1885 
(53  L.  T.  Rep.  N.  S.  422;  30  Oh.   Div.    159) 
Pearson,  J.  ordered  that  trustees  of  income  settled 
for  the  separate  use  of  a  married  woman  without 
power  of  anticipation  by  a  will  which  came  into 
operation  in  1884  should  be  allowed  to  retain  out 
of  such  income  their  costs  of  an  action  against 
them  by  her.    In  Be  Shakespear,  in  1886  (53  L.  T. 
Hep.  N.  S.  145 ;  30  Oh.  Div.   169),  it  was  held 
that  in  the  case  of  a  contract  by  a  married  woman 
since  the  Act  of  1882  she  must  have  separate  pro- 
perty at  the  time  of  the  contract,  otherwise  she 
cannot  contract  so  as  to  bind  futiire  separate  pro- 
perty.    If  she  had  such  property  at  the  time  of 
the  contract,  and  afterwards  committed  a  breach 
<rf  the  contract,  and  proceedings  are  taken  against 
her  for  such  breach,  any  separate  property  which 
she  may  have  at  the  date  of  the  judgment  will  be 
liable  for  the  breach  of  contract.    In  Palliaer  v. 
Gumey,  in  1887  (19  Q.  B.  Div.  519),  the  decision  in 
Be  Shakespear  was  approved  by  the  Divisional 
Court,  and  it  was  decided  that  when  anyone  sues 
a  married  woman  for  breach  of  contract  he  must 
prove  that  she  had  separate  property  at  the  time 
of  the  contract.    This  was  approved  and  followed 
by  the  Court  of  Appeal  in  Stogdon  v.  Lee  (64  L.  T. 
Bep.   N.   S.  494;    (1891)   1    Q.    B.    661).    Such 
separate  property  most,  of  course,  be  free  from 
any  restraint  upon  anticipation  at  the  time  of  the 
oontract :  {HarrUan.  v.  Sarriaon,  in  1888,  60  L.  T. 
Hep.  N.  S.  39;  13  P.  Div.  180;  Leak  v.  Driffield, 
in  1889,  61  L.  T.  Bep.  N.  S.  771;    24  Q.  B. 
Div.    98.)    In  Be   GlanviU,  in  1885    (54  L.  T. 
Bep.  N.  S.  411;   31   Ch.  Div.   5^),   on  further 
consideration,  an   action  brought  by  a  married 
woman  was  held  to  be  useless    and    improper, 
and    the    next    friend    of    the    plaintifl    was 
ordered  to  pay  the  costs  of  the  defendants.    He 
oonldnot  be  found,  and  the  Court  ordered  that 
such  costs  should  be  retained  out  of  income  of 
the  married  woman  which  was  due  to  her,  and  was 
in  the  hands  of  the  defendants,  who  were  her 
trustees,  but  which  she  was  restrainedfrom  antici- 
pating.   The  suit  had  been  commenced  before  the 
Married  Women's  Property  Act  1882,  and  Cotton, 
L.  J.,  noticing  (on  page  539}  that  the  only  income 
then  due  had  accrued  since  the  order,  on  further 
consideration,  allowed    the    appeal.     The  other 
Lords  Justices  concurred,  all  of  them  reserving 
their  opinion  as  to  the  effect  of  the  Act  of  1882,  if 
the  action  had  been  commenced  after  that  statute. 
This  decision  seems  to  overrule  Claydon  v.  Finch 
(uW  tup.).    In  Hyde  v.  Hyde,  in  1888  (59  L.  T. 
Bep.  N.  S.  529 ;  13  P.  Div.,  166),  sequestrators  under 
like  circumstances  were  held  entitled  to  arrears 
due  at  the  time  when  an  order  for  sequestration 
was  made  in  1888  ;  but  it  was  decided  that  the 
aeqneetrators    had    "no    right  to   demand    any 
s^arate  income  not  already  actually  due  at  the 
time  of  the  order,  as  regards  which  there  was  an 
«ffectaal    restraint    upon    anticipation."      The 
sequestration  in  that  case  was  not  to  enforce  pay- 
ment of  money  previously  owing,  but  because  the  J 


married  woman  had   committed  a  contempt  by 
contumaciously  refusing  to  obey  an  order  oi  the 
Divorce  Court  to  deliver  up  her  children.    The 
sequestration,  therefore,  only  created  a  pecuniary 
obligation  from  the  date  of  the  order.    In  Cox  v. 
Bennett  (64  L.  T.  Rep.  N.  S.  330 ;  (1891)  1  Ch.  617) 
the  married  woman  m  1890,  under  the  power  con- 
ferred by  the  Act  of  1882,  commenced  an  action 
without  a  next  friend  in  the  Queen's  Bench  Division 
against  the  trustees  of  her  father's  will  to  recover 
8402.     This  action  was  stayed,  and  she  then  took 
out  a  summons  for  the  same  purpose  in  a  suit  for 
the  administration  of  her  father's  property.     The 
summons  and  action  were   both  dismissed,  with 
costs,  in  July  and  Aug.   1890,  execution  being 
limited  to  her  separate  property  not  subject  to 
any  restraint  on  anticipation  "  unless  by  virtue  of 
sect  19,  of  the  Married  Women's  Property  Act, 
1882,  such  property  shall  be  liable  to  execution 
notwithstanding  such  restraint."    At  the  time  of 
such  dismissal  of  the  summons  the  trustees  had 
304{.  income  in  hand,  and  at  the  dismissal  of  the 
action  an  additional  sum    of  55Z.   3s.  Id.     The 
trustees  applied  to  be  allowed  to  retain  their  costs 
of  the  summons  out  of  the  former  sum,  and  of 
the  action  out  of  both  sums.    It  was  held  that 
they  might  do  so,  chiefly  on  the  ground  that  the 
proceedings  had  been  taken  by  the  married  woman 
after    the    passing    of    the   Married    Women's 
Property  Act,  1882,  which  distinguished  the  case 
from  Be  OlanviU  (uhi  tup.),  Lindley  L. J.  intimat- 
ing that,  in  his  opinion,  if  a  married  woman 
institutes  proceedings    since    the    Act,    and    is 
ordered  to  pay  costs,  having  no  separate  estate 
when  the  proceedings   commenced,  if  at  any  time 
afterwards    you  can    find    arrears    that    can  be 
attached,  you  may  attach  those  arrears,  although 
of  course  you  cannot  attach   the  future  income 
which  she  is  restrained  from  anticipating,  the  Act 
being  intended  to  alter,  in  that  respect,  the  law 
as  laid  down  in  Pike  v.  Fitigihhon  (uhi  nip.).    It 
was  pointed  out,  however,  in  the  same  case  that 
this   consideration  was  hardly  necessary  to  the 
decision,  because  the  obligation  to  pay  costs  to  the 
opjposite  party  could  not  exist    at  the  time  of 
bringing  the  action,  when  none  of  the  costs  were 
incurred.  It  could  only  arise  when  the  order  for  pay- 
ment of  such  costs  was  made,   and  the  question 
was  as  to  part  of  the  separate  income  which  was 
in  arrear  at  the  date  of  that  order.    In  Whiiaker 
V.  Kershaw,  in  1890  (63  L.  T.  Rep.  N.  S.  203;  46 
Ch.  Div.  320),  a  married  woman  took  by  assignment 
from  her  husband,   the   residuary  estate  of   his 
deceased  father.    Part  of  it  consisted  of  shares  in  a 
limited  company.    The  residue  was  handed  over  to 
her,  and  subsequently  a  call  was  made  upon  the 
shares  which  the  executors  of  the  father  were  com- 
pelled to  pay.    After  realising  the  shares  they 
brought  the  action  in  1888  for  the  balance  due  to 
them   and   the   costs   incurred.    At  the  time   of 
bringing   the   action    the   married  woman    had 
no    free  separate   estate,    but    had   some  as  to 
which    she  was    restrained    from    anticipation. 
The    Court    of     Appeal,    recognising    the   fact 
that  the   action   was   not   for   any   breach    of 
contract,  held  that,  under  the  words,  "  or  other- 
wise," in  sect.  1,  sub-sect.  2,  of  the  Act  of  1882, 
she  conld  be  sued,  and  also  decided   that   her 
possession  of  separate  estate  as  to  which  she  was 
restrained  from  anticipation  was  sufficient ;  Cotton 
L. J.  saying :    "  It  was  urged  that  Mrs.  Kershaw 
had  no  separate  estate.    That  is  not  so.    She  has 
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separate  estate,  and  although  the  remedy  against 
it  may  be  defeated  hj  the  restraint  on  anticipation, 
still  she  has  separate  estate."  Fry  L.J.  said: 
"  There  is  nothing  that  deserves  consideration  in 
that  point."  It  seems  difficult  to  reconcile  this 
decision  with  Pcdliser  v.  Oumey  {itbi  tup.),  and 
Stogdon  y.  Lee  (ubi  sup.),  and  Leak  \.  Drifield 
(u6t  $up.).  In  PelUm  Brothers  t.  Harrison 
(65  L.  T.  Rep.  N.S.  514 ;  (1891)  2  Q.  B.  422.) 
the  married  woman  was  sued  after  the  death  of  her 
hnsband,  and  the  judgment  was  in  the  same  form 
as  in  the  present  case.  She  had  free  sepai-ate 
property  during  the  coverture.  The  Court  of 
Appeal  discharged  an  order  for  a  receiver  on  the 
ground  that  the  judgment  was  limited  to  her  sepa- 
rate property,  and  being  discovert  at  the  time  of 
the  aiction  and  the  judgment,  she  had  no  separate 
property,  and  the  property  which  she  then  had 
was  not  within  the  terms  of  the  judgment.  In 
Stanley  v.  Stanley,  in  1878  (37  L.  T.  Rep.  N.  S. 
777 ;  7  Ch.  Div.  589),  the  married  woman  joined  with 
her  husband  in  1873  in  obtaining  a  mortgage  of 
her  separate  estate,  fraudulently  suppressing  the 
fact  that  she  was  restrained  from  anticipating  it. 
Judgment  was  entered  against  both  in  1873,  and  a 
charging  order  was  obtained  "  to  charge  the  next 
accruing  dividend  "  upon  her  separate  property. 
The  dividend  was  not  due  at  the  date  of  the 
charging  order.  This  order  was  dischareed. 
Claydon  v.  Finch  {ubi  sup.)  was  cited,  but 
Malins,  Y.C,  although  he  found  that  the 
wife  was  a  party  to  the  fraud,  said :  "  Notwith- 
standing this  I  am  bound  to  hold  that  in  no  case 
and  by  no  device  whatever  can  the  restraint  upon 
anticipation  be  evaded.  In  Chapman  v.  Biggs, 
in  1883  (48  L.  T.  Rep.  N.  S.  704;  11  Q.  B.  Div.  27), 
the  action  was  upon  a  promissory  note  signed  by 
husband  and  wife.  An  order  was  made  in 
chambers  to  attach  in  execution  income  accrued 
after  judgment  belonging  to  the  married  woman 
for  her  separate  use  which  she  was  restrained 
from  anticipating.  The  order  was  rescinded  by 
the  judge,  and  his  decision  was  supported  by  the 
Divisional  Court  on  the  ground  tliat,  if  the  at- 
tachment was  allowed,  the  restraint  upon  antici- 
pation could  always  be  evaded.  The  dates  are  not 
given,  so  that  it  does  not  appear  whether  the  pro- 
missory note  and  judgment  were  before  or  aiter 
the  Act  of  1882,  In  Drayeott  v.  Sarrison,  in 
1886  (17  Q.  B.  Div.  147),  judgment  on  a  bill  of 
exchange  dated  in  1884  was  recovered  against  a 
married  woman  for  331.  She  had  a  small  income 
for  her  separate  use  without  power  of  anticipation, 
and  the  County  Court  judge  made  an  order  for 
her  committal  under  the  Debtors  Act  1869,  sect.  5, 
to  compel  her  to  pay  out  of  income  which  she  had 
received.  This  was  reversed  by  the  Divisional 
Court  on  the  ground  that  there  was  no  jurisdic- 
tion to  make  such  an  order,  because  it  would 
indirectly  make  the  restraint  of  no  effect.  In 
Be  Lumley  (W.  N.,  1894.  p.  77,  coirected  at 
p.  80;  since  affirmed  W.  N.,  1894,  p.  114), 
North,  J.  held  that  where  an  oi"der  was  made 
against  a  married  woman  for  payment  of  costs 
the  material  date  was  the  date  of  that  order,  and  a 
sequestration  ought  not  to  be  issued  to  obtain  in- 
come, subject  to  restraint,  which  accrued  due  after 
that  date.  Since  the  Act  of  1882  a  judgment  in  the 
form  used  in  thisTcase,  which  was  settled  in  Seott 
V.  Morley,  in  1887  (57  L.  T.  Rep.  N.  S.  919; 
20  Q.  B.  Div.  120),  is  a  judgment  against  the 
married  woman  which  can  be  made  the  foundation 


of  a  garnishee  order,  and  this  was  allowed  against 
a  sum  recovered  by  the  married  woman  after  the 
date  of  the  judgment  in  an  action  by  her  against 
a  third  person  for  malicious  prosecution,  which 
was  her  separate  property  without  any  restraint 
on  anticipation:  (HoUby  v.  Hodgson,  in  18S9 
(62  L.  T.  Rep.  N.  S.  146 ;  24  Q.  B.  Div.  103.)  But 
such  a  judgment  cannot  be  enforced  against  a 
married  woman  by  a  bankruptcy  notice:  (£e 
Hannah  Lynes  (68  L.  T.  Rep.  N.  S.  739;  (1893) 
2  Q.  B.  Div.  113).  In  the  case  of  GrOTemment 
stock  or  shares  in  public  companies  a  charging 
order  against  a  married  woman  may  likewise  he 
obtained  {Harrison  v.  Harrison  {ubi  sup.) ;  but 
whether  it  would  be  granted  against  arrears  of  in- 
come when  such  stock  or  shares  are  subject  to  a 
restraint  on  anticipation  must  depend  upon  the 
answer  to  the  question  now  to  be  considered.  On 
the  whole  it  does  not  appear  that  this  question 
has  been  deliberately  decided  in  any  case  so  as  to 
be  binding  upon  the  Court  of  Appeal.  In  our 
opinion  it  was  not  intended  by  the  Act  of  1882  to 
enable  a  judgment  against  a  married  woman  to  be 
enforced  against  arrears  of  her  separate  estate 
accruing  due  afterwards,  as  to  which  she  was  re- 
strained from  anticipation,  either  by  a  receiver, 
sequestration,  charging  order,  or  any  kind  of  pro- 
cess. We  are  therefore  of  opinion  that  this  order 
for  a  receiver  should  be  discharged  with  costs  here 
and  below,  and  any  money  in  the  receiver's  hands 
or  which  has  been  paid  into  court  by  the  receiver 
should  be  paid  out  to  Mrs.  Cathcart.  With  respect 
to  contracts  entered  into  by  a  married  woman 
after  the  5th  Dec.  1893,  it  is  enacted  by  the 
Married  Women's  Property  Act  1893  that  they 
may  have  effect  against  her  free  separate  property 
subsequently  acquired,  though  she  has  none  at  the 
date  of  the  contract,  and  may  be  enforced  by  pro- 
cess of  law  against  all  property  she  may  thereafter 
have  while  discovert..  But  property  which  she  is 
restrained  from  anticipating  is  excepted.  When 
she  herself  institutes  any  action  or  proceeding  the 
court  may  order  the  costs  of  the  opposite  party  to 
be  paid  out  of  property  which  is  subject  to  such 
restraint  and  enforce  such  payment  by  receiver 
and  sale.  This  statute,  although  it  alters  the  law 
as  laid  down  in  the  cases  which  have  been  cited  in 
some  respects,  does  not  seem  to  affect  as  to  future 
contracts  and  judgments  the  question  decided  in 
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Be  Habbisok  ;  Hasbison  v.  Hiosoh.  (a) 

Will — Construction — Gift  to  •'  chiliren, " — IlUgiH- 
mate  children. 

A  testator  bequeathed  his  residuary  estate  in  trust 
for  his  four  children  A.,  B.,  C,  and  "Ann  Jane 
H.  the  wife  of  James  H,"  and  declared  that  hit 
trustees  should  stand  possessed  of  the  share  of 
Ann  Jane  H.,  and  invest  the  same  and  pay  the 
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income  to  the  said  Ann  Jane  H.  during  her  life, 
"  and  so  that  during  any  coverture  $he  thomd 
not  have  power  to  antidpaie  the  tame,"  and 
after  her  death,  "in  irutt  for  the  children  or 
ehiid  of  the  said  Ann  Jane  H.  who  being  a  son 
or  sons  shall  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  shdU  attain 
that  age  or  marry,  and  if  more  than  one  in 
e^al  shares  at  tenants  in  common."  James  H. 
had  gone  through  the  ceremMiy  of  marriage  with 
Ann  Jane  H.,  but  his  deceased  wtfe  voas  tM  sitter 
of  the  testator,  so  that  his  m/irriage  roith  Ann 
Jane  H.  was  invalid.  At  the  date  of  the  wiU 
Ann  Jane  H.  had  had  one  child  by  James  H.,  and 
after  the  death  of  the  testator  two  other  children 
were  bom.  The  testator  wot  aware  of  the  facts. 
Upon  the  death  of  Ann  Jane  H.,  a  summons  was 
taken  out  in  the  Liverpool  District  Registry  to 
determine  who  was  entitled  to  her  share  of  the 
residuary  estate. 
Held,  that  the  illegitimate  child  bom  at  the  date 
of  the  wiU  was  entitled,  and  that  the  illegitimate 
children  born  afterwards  were  not  entitled. 

This  was  aa  originating  aummons  taken  ont  in 
the  Liverpool  District  Registry  to  determine 
certain  questions  aidsing  under  the  will  of  James 
Harrison.  By  his  will  dated  the  22nd  Dec.  1887 
James  Harrison  gave  his  residuary  real  and 
personal  estate  upon  trust  for  conversion  and 
payment  of  an  annuity,  and  subject  thereto,  in 
trust  for  his  four  children,  John  Harrison, 
Margaret  Thomson,  "  Ann  Jane  Higson  the  wife 
of  James  Higson,"  and  F.  W.  E.  Harrison,  in 
equal  shares,  and  he  declai%d  that  his  trustees 
should  stand  possessed  of  the  share  of  Ann  Jane 
Higson,  and  should  invest  the  same  upon  the 
investments  therein  authorised,  and  should  pay 
the  income  of  the  said  share  and  the  investments 
representing  the  same  to  the  said  Ann  Jane 
Higson  during  her  life,  "  and  so  that  during  any 
covertxire  she  should  not  have  power  to  anticipate 
the  same,"  and  after  her  death  should  stand 
possessed  of  the  said  share  and  the  investments 
thereof  "  in  trust  for  the  children  or  child  of  the 
said  Ann  Jivne  Higson,  who  being  a  son  or  sons 
shall  attain  the  age  of  twenty -one  years,  or  being 
a  daughter  or  daughters  shall  attain  that  age  or 
marry,  and  if  more  than  one  in  equal  shares  as 
tenants  in  common."  James  Harrison  died  in 
1888.  James  Higson  had  in  1881  gone  through 
the  ceremony  of  marriage  with  the  said  Ann  Jane 
Higson,  bnt  his  deceased  wife  was  the  sister  of 
the  testator,  so  that  the  marriage  with  Ann  Jane 
Higson  was  invalid.  Before  the  date  of  the  will 
Ann  Jane  Higson  had  one  child  by  James  Higson, 
and  after  the  death  of  the  testator  two  more 
children  were  boioi.  The  testator  was  aware  of 
the  facts.  Ann  Jane  Higson  died  in  Jan.  1892, 
and  the  main  question  was  who  was  entitled  to 
her  share  of  the  residuaiy  estate. 

P.  0.  Lawrence  for  the  trustees  of  the  will. 

Renshaw,  Q.C.  and  Roteh  for  the  children  of 
Mr.  and  Mrs.  Higson. — The  child  bom  before  the 
date  of  the  will  is  clearly  entitled  to  take : 

Se  Horner ;   Eagleton  v.   Homer,  58   L.   T.  Bep. 

N.  S.  103;  37  Cb.  Div.  695  ; 
Eia  V.  Crook,  L.  Bep.  6  H.  of  L.  265. 

The  testator  described  his  daughter  as  the  wife 
of  James  Higson,  thereby  shovring  that  he 
intended  her  children  to  take. 


Warmington,  Q.C.  and  T.  R.  Hughes  for  the 
defendant,  F.  W.  B.  Harrison.  —  The  word 
"  children  "  means  legitimate  children: 

Dorin  v.  Dorin,  83  L.  T.  Bep.  N.  S.  281 ;  L.  Bep. 
7  H.  of  L.  588. 

If  Ann  Jane  Higson  had  contracted  a  legal 
marriage  the  children  of  that  marriage  only 
would  have  taken : 

Re  Aylea'i  Truits,  1  Ch.  Div.  282. 

Henry  Cuningham  for  the  defendant,  Margaret 
Thomson. 

Kbkewich,  J. — These  cases  invariably  present 
great  difficulty,  because  the  rule  which  will  be 
found  laid  down  in  any  one  of  the  judgments  of 
learned  judges  in  the  cases  which  have  been  cited, 
is  a  strong  one.    Bowen,  L  J.,  in  Re  Haseldine ; 
Grange  v.  Sturdy  (54  L.  T.  Rep.  K.  S.  322 ;  31  Oh. 
Div.  611),  says  at  p.  617  of  31  Ch.  Div.  that 
the   word  "children"  "prim^i  facie  applies  to 
legitimate  childi-en  only,  and  illegitimate  children 
are  excluded  unless  the  language  of  the  testator 
shows  that  he  meant  to  include  thom."    Having 
that  case,  to  which  I  must  refer  again  dii-ectly, 
before  me,  I  may  as  well  notice  that  the  Court  of 
Appeal  gave  force  to  evidence  of  surrounding 
circumstances  by  an    adoption  of  the    rule    in 
Wigram  on  Extrinsic  Evidence  set  out  in  the  note 
on  p.  513  of  31  Ch.  Div.    Where  the  words  require 
explanation  in  this  case  or  any  other,  you  may 
bring  in  those  facts  which  enable  you  to  stand  in 
the  testator's  shoes,  or  as  it  is  sometimes  phrased, 
to  sit  in  his  chair,  and  see  the  objects  which  the 
will  affects.    I  must  on  the  evidence  before  ma 
take  it  that  this  testator  knew  that  his  daughter, 
Ann  Jane  Higson,  was  not  the  wife  of  James 
Higson.    That  I  think  is  clear  beyond  dispute. 
She  had  gone  through  the  ceremony  of  marriage 
with  James  Higson,  and  that  I  think  the  testator 
also  knew.    In  the  absence  of  evidence  to  the 
contrai-y,  I  must  assume  that  the  testator  knowing 
the  parties  well — whether  he  was  on  good  terms 
with  them  or  not  is  perfectly  immaterial — must 
have  known  that  the  marriage  of  James  Higson 
with  this  lady  was  not  good  in  law.    Therefore,  if 
he  chose  to  designate  her  as  the  wife  of  Jamea 
Higson,  he  was  applying  an  expression  of  courtesy 
which  would  not  hold  good  in  its  strict  meaning. 
One  must  get  at  that  before  one  goes  further,  as 
is    pointed    out  by  Stirhng,   J.  in  Re  Homer. 
Referring  to  Re  Ayles's  Trusts  he  says  at  p.  707 
of  37  Ch.  Div. :  "  In  the  next  place,  it  is  not  said 
positively  one  way  or  the  other  in  the  repoi-twhether 
the  testator  was  aware  of  the  fact  that  James  Hicks 
and  his  daughter  Ann  had  not  been  married  at 
the  date  of  the  will.    That  of  course  is  a  most 
important  point,  because  unless  the  court  is  satis- 
fied that  the  testator  knew  that  the  person  whom 
he  designates  as  wife  was  not  in  fact  the  wife,  you 
cannot  arrive  at  the  conclusion  that  he  was  using 
the  word  ''wife '   otherwise  than    in   the    legtd 
meaning."    I  am  perfectly  satisfied  hero  that  uie 
testator  knew  that  Ann  Jane  Higson  was  not  the 
wife,  in  a  legal  sense,  of  James  Higson,  and  that 
therefore  when  he  describes  her  as  the  wife  of 
James  Higson  he  must  be  taken  to  mean  the 
reputed  wife,  the  lady  who  is  living  with  James 
Higson  as  his  wife,  notwithstanding  that  she  does 
not  strictly  fill    the  character.    Then  of  course 
there  is  nothing  to  prevent  him  making  a  bequest 
to  her  children  by  James   Higson  as  personsi 
detignatse.    There   is   nothing   to   prevent   him 
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doing  that  in  any  language  which  wonld  Batisfj 
the  court  that  he  intended  the  issue  of  this  con- 
nection to  take.  The  question  of  construction  is 
whether  having  regard  to  the  sui-rounding  circum- 
stances he  has  done  so.  The  case  is  hj  no  means 
free  from  difficultr.  The  testator  makes  a  gift  of 
this  share  to  "Ann  Jane  Higson,  the  wife  of 
James  Higson,"  and  then,  as  he  does  with 
another  daughter's  share,  he  settles  the  share, 
and  gives  his  daughter  a  life  interest,  and  after 
her  death  directs  the  trustees  to  stand  possessed 
of  the  share  in  trust  for  her  children  or  child. 
Am  I  to  understand  that  as  meaning  the  childr«i 
or  child  of  Ann  Jane  Higson  by  her  present  or 
reputed  husband,  the  gentleman  with  whom  she 
is  living  as  his  wife,  or  am  I  to  restrict  it  to 
its  strict  legal  sense  as  meaning  the  legitimate 
children  of  Ann  Jane  Higson  ?  It  is  an  extremely 
strong  thing  to  say  that  the  testator  contem- 
plated, I  must  not  say  a  divorce,  but  a  severance 
of  this  connection,  and  then  a  marriage  between 
Ann  Jane  Higson  and  a  stranger,  and  that  his 
language  is  directed  only  to  that.  I  have  already 
pointed  out  that  he  knew  that  they  were  living  to- 
gether, and  the  way  in  which  he  referred  to  that 
fact.  But  he  knew  more  than  that.  He  knew 
that  there  was  a  child  of  the  connection.  That 
fact  is  conclusively  proved  bv  the  evidence,  and 
to  my  mind  there  is  an  absolute  repugnancy 
between  the  words  and  the  facts  such  as 
Stirling,  J.  found  in  Be  Homer  (at  p.  705  of  37 
Oh.  Div.)  where  he  says:  "I  find  Charlotte 
described  as  the  wife  of  Thomas  Homer.  She 
was  not  his  wife,  and  therefore  if  I  were  to  hold 
that  wife  meant  legal  '  wife,'  and  '  child '  meant 
legitimate  child,  I  should  be  introducing  aa  it 
appears  to  me  a  repugnancy  and  inconsistency 
between  the  language  of  the  testator  and  the  facts 
of  the  case."  If  I  were  to  hold  that  this  testator 
did  not  include  in  the  words  "  children  or  child 
of  the  said  Ann  Jane  Higson,"  the  child  then 
living  of  Ann  Jane  Higson  by  James  Higson,  I 
should  find  that  repugnancy ;  and  that  being  so  I 
am  entitled  to  sar  that  the  testator  did  mean  to 
include  that  cMld.  I  have  intentionally  passed 
over  an  expression  which  has  been  refen-ed  to  in 
the  limitation  of  the  life  interest  of  Ann  Jane 
Higson,  it  is  that  the  income  is  to  be  paid  to  her 
during  her  life,  and  so  that  "  during  any  coverture, 
she  shall  not  have  power  to  anticipate  the  same. 
The  testator  does  not  say  "  during  her  present  or 
any  future  coverture,"  which  is,  unless  my  memory 
is  at  fault,  the  more  common  form  of  convey- 
ancers. The  expression  which  I  find  here  may  not 
improbably  have  been  used  by  a  draftsman  who 
bore  in  mind  the  fact  that  there  could  not  in  law 
be  a  limitation  of  that  kind  during  the  existing 
coverture  or  connection ;  and  it  may  have  been 
used  in  that  way  for  what  it  was  worth.  But  I  am 
asked  to  conclude  that  the  testator  not  only 
contemplated  the  possibility  of  a  real  future 
coverture,  but  intended  it  to  be  understood  that 
the  reputed  coverture  was  not  one  in  fact,  and 
therefore  that  he  thought  only  of  a  future 
marriage,  and  intended  the  expression  "  children 
or  child"  to  refer  only  to  the  children  or  child  of 
a  future  marriage.  I  think  that  would  be  forcing 
the  words  too  far,  having  regard  to  the  circum- 
stances which  he  must  be  taken  to  have  known. 
It  seems  to  me  that  though  the  case  of  Be  Homer 
was  entirely  different  in  its  facts,  the  principle  of 
that  decision  properly  applied  to  the  facts  of  this 


case  justifies  me  in  saying  that  the  one  child  bom 
at  the  date  of  the  will  is  entitled  to  take.  And 
that  conclusion  seems  to  me  to  be  consistent  alio 
with  £«  HaeeldtTie  in  the  Court  of  Appeal,  and  with 
HiU  V.  Crook,  which  of  course  is  binding  on  both 
courts.  There  is  a  difficulty  which  has  been 
pressed  upon  me  by  Mr.  Warmington,  that  if 
there  had  oeen  a  severance  of  the  connection  with 
James  Higson,  and  then  a  marriage  of  Ann  Jane 
Higson  with  some  other  person,  and  issue  of  that 
marriage  bom,  there  would  have  been  a  difficulty 
in  saying  who  were  to  take  under  this  danse, 
because  it  would  be  impossible  to  exclude  Inti- 
mate children,  and  the  general  rule  of  law  is  that 
legitimate  and  illegitimate  children  cannot  take 
as  one  class.  The  answer  is  to  be  found  in  the 
observations  made  by  Bowen^  L.J.  in  Be  Haseldi»t, 
the  short  effect  of  which  is  that  if  once  you  anive 
at  the  conclusion  upon  the  language  of  the  wiD, 
construed  with  reference  to  circomstances  fairfy 
under  consideration,  that  illegitimate  children  or 
some  illegitimate  are  intended  to  take,  you  are 
not  to  be  deterred  by  the  possibility  of  legitimate 
children  also  coming  in,  because  it  would  be 
possible  in  such  a  case  as  that  to  treat  the  dass 
as  consisting  of  legitimate  and  illegitimate 
children.  I  have  not  that  case  to  deal  with  here, 
because  that  state  of  facts  has  not  arisen ;  but  the 
possibility  has  to  be  taken  into  consideration,  and 
I  think  that  the  observations  of  Bowen,  L.J.  meet 
it.  The  claim  of  the  after- bom  children  seems  to 
me  to  be  entirely  excluded.  The  authority  an 
that  point,  standing  out  beyond  all  others,  is 
Dortn  T.  Dorin.  Cotton,  L.J.,  who  was  engaged 
as  counsel  in  that  case,  spoke  of  it  as  a  hard  case; 
and  the  House  of  Lords  were  disposed  to  assist 
the  claimants  if  they  could.  There  the  circum- 
stances pointed  very  strongly  towards  indadine 
the  illegitimate  children.  A  man  made  a  wifi 
providing  for  the  children  of  the  lady  with  whom 
he  had  been  living  for  some  time ;  but  the  court 
said  that  the  word  "  children "  must  mean  the 
children  of  a  legal  marriage  where  that  was 
possible.  I  have  not  forgotten  that  a  legal 
marriage  between  these  two  persons  was  not 
possible,  but  a  marriage  between  this  lady  and  a 
stranger  at  some  future  time  was  possible;  and  I 
cannot  admit  illegitimate  children  who  are  not 
strictly  within  the  description  given  by  the 
testator. 

Solicitors:  Donnisoa  and  JSitcarci*,  Liverpool; 
Peter  Chraham,  Liverpool,  for  DutUm  and  Son, 
Newcastle,  Staffordshure. 


Saturday,  Jan.  27. 
(Before  Kekewich,  J.) 

Be  The  Wallasey  Bbice  aks  Laktd  Goxfast 

Limited,  (a) 

Company  —  Beduction  of  capital  —  PetitioH  — 
trading —  Cessation  of — Assets  —  Disbnbution 
among  shareholders— Companies  Act  1867  (30  t 
31  Vict.  e.  131), ».  11— Companies  Act  1877(40  * 
41  Viet.  e.  26).  s.  3. 

This  was  a  petition  presented  by  the  eampany  for 
the  confirmation  of  resolutions  for  the  reduction 
of  the  capital.  The  petitian  stated  that  Ote 
company  had  carried  on  business  until  May  1888, 

(a)  Beported  by  Faakcu  E.  Adt,  Eaq.,  BmciUttfm»-Ln>. 
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when  it  ceased  to  trade,  and  had  not  since  traded. 
The  company  had  no  creditors. 
Held,  that  the  company  tf  not  defunct  was  in  a 
comatose  condition,  and  the  whole  object  of  the 
petition  was  to  enable  the  available  assets  to  be 
distributed  among  the  shareholders  in  proportion 
to  the  amount  paid  on  their  shares ;  the  power 
given  by  the  Companies  Acts  being  discretionary, 
the  court  would  m^ilce  no  order. 
This  was  a  petition  presented  by  the  company 
for  the  confirmation  of  resolutions  for  the  reduc- 
tion of  the  capital.  The  objects  for  which  the 
company  was  established  were,  among  other 
things,  (1)  the  acquisition  of  land,  (2)  the  working 
of  clay,  (8)  the  manufacture  of  bricks,  tiles,  &c., 
(4)  the  demising  or  letting  to  builders  or  others, 
either  for  building  or  improving,  or  occupation 
purposes  or  otherwise,  and  the  selling  of  all  or 
any  lands  acquired  as  aforesaid.  The  capital  of 
the  company  was  30,000Z.  divided  into  6000  shares 
of  52.  each,  of  which  384S  shares  had  been  issued, 
on  539  of  which  52.,  and  on  2854  42. 15s.  had  been 
paid.  The  remaining  450  shares  had  been  issued 
as  fully  paid  up.  The  resolutions  proposed  to 
reduce  the  capital  from  30,0002.  to  60002.,  divided 
into  6000  shares  of  12.  each,  by  returning  ISg.  per 
share  to  the  fully  paid-up  shareholders,  and  13*. 
to  the  other  shareholders,  and  cancelling  capital 
to  the  extent  of  32.  2s.  per  share,  and  reducing  the 
nominal  amount  of  all  the  shares  to  12.  The 
petition  stated  that  the  company  had  carried 
on  business  until  May  1888,  when  it  ceased  to 
ti-ade,  and  had  not  since  traded.  It  had  sold  all 
its  lands,  machinery,  and  plant,  except  a  specified 
piece  of  land.  It  was  also  stated  that  capital  to 
the  amount  of  10,6572.  10?.  had  been  lost,  or  was 
then  unrepresented  by  available  assets,  and  that 
capital  to  the  amount  of  24812. 19<.  was  in  excess 
of  the  wants  of  the  company.  The  company  had 
no  creditors. 

W.  B.  MacConkey  for  the  petition. — [Keke- 
wiCH,  J. — Should  not  this  have  been  a  petition 
to  wind-up  the  company  ?]  The  company  would 
not  be  able  to  sell  the  land  so  advanta- 
geously, if  a  winding-up  order  was  made.  The 
company  is  authorised  by  sect.  9  of  the  Companies 
Act  1867  to  present  this  petition.  The  company 
is  still  a  going  concern,  and  to  sell  this  piece  of 
land  is  within  the  objects  of  the  company  as  set 
out  in  the  memorandum  of  association.  The 
order  asked  for  is  just  and  equitable : 

Re  The  Barrow  Hiematite  Steel  Company,  59  L.  T. 
Bep.  N.  S.  500  ;  39  Ch.  Div.  582. 

Kbkewich,  J. — ^I  am  not  disposed  to  make 
this  order.  For  the  moment  I  do  not  ask  the 
petitioner's  counsel  to  go  into  the  details,  or  to 
consider  other  possible  objections.  Treating  it 
as  otherwise  a  good  petition,  there  may  be  other 

S}ints  on  which  I  should  require  to  be  satisfied, 
nt  I  do  not  get  so  far  as  that.  There  is  no 
doubt  that,  by  the  words  of  the  9th  section  of  the 
Companies  Act  1867,  any  company  limited  by 
shares  may  rednce  its  capital  in  the  way  specified, 
and  the  court,  by  sect.  11,  may  make  an  order 
confirming  the  reduction.  But  the  objects  for 
which  the  court  and  the  company  are  armed  with 
these  powers  are  well  known,  and  the  j\irisdiction 
under  sect.  11  is  a  discretionary  one.  I  will  con- 
sider that  discretion  as  purely  judicial ;  that  is,  I 
onght  to  make  the  order  in  a  proper  case.  The 
company  in  this  case  is  not  in  any  fair  sense  a 


going  concern.  According  to  the  petition  it  has 
ceased  to  trade  since  May  1888,  and  has  not  since 
traded.  Why  is  it  not  wound-up?  Because  it 
has  a  piece  of  land  which  cannot  at  present  be 
sold.  All  the  company  now  intends  to  do  is  to 
sell  it,  and  the  sole  object  of  this  petition  is  to  use 
the  machinery  of  the  Act  to  enable  the  other 
assets  to  be  distributed  among  the  shareholders  in 

Proportion  to  the  amount  paid  up  on  their  shares, 
'he  company  is  not  dead,  but  it  is  certainly  in  a 
comatose  state ;  it  can  never  be  alive  again,  and 
to  my  mind  the  Act  of  Parliament  was  not  passed 
in  Older  to  enable  what  is  here  proposed  to  be 
done.  There  is  no  pi-ecedent  for  an  order  in  such 
a  case,  and  I  decline  to  make  one,  and  refuse  the 
petition. 

Solicitors :  Wright,  Beoket,  and  Co.,  Liverpool. 


May  22  and  June  5. 
(Before  Kbkewich,  J.) 
Be  Smith  ;  Smith  v.  Lancaster,  (o) 
Settled  land — Tenant  for   life — Sale    by    several 
tenants  for  life — Solicitors — Costa — Settled  Land 
Act  18S2  (45  *  46  Viet.  e.  38), ».  2,  sub.seet.6; 
s.  21,  sub-sect.  (10) ;  s  53. 
An  order  for  the  appointment  of  trustees  for  the 
purposes  of  the  Settled  Land  Act  was  made  on 
the  application  of  all  the  parties  (twenty-five  in 
nwmoer)  who  constituted  the  persons  entitled  to 
exercise  the  power  of  a  tenant  for  life  under  the 
Settled  Land  Act  1882.     The  property  was  sold, 
and  on  such  sale  F.  acted  as  solicitor  of  the 
vendors,  being  iTtstrueted  for  that   purpose   by 
about  four-fifths   of  the  several   parties.      The 
others    instructed  independent  solicitors.     Thig 
was  a  motion  on  behalf  of  two  sets  of  independent 
solicitors,  to  vary  an  order  made  in  cJiamberg 
disallowing    their    costs    out  of  the  proceeds  o 
sale. 
Held,  that    the  independent  solicitors    were    not 
entitled  to  their  costs  out  of  the  proceeds  of  sale : 
Motion  refused  with  costs. 
An  order  for  the  appointment  of  trustees  of  the 
virill  of  Hannah  Smith  for  the  purposes  of  the 
Settled  Land  Act  1882  was  made  on  the  applica- 
tion  of  all    the  parties    (about   twenty-five   in 
number)  who  constituted  the  persons  entitled  to 
exercise  the  power  of  tenant  for  life  under  the 
Act.    The  property  was  sold,  and  the  conveyances 
were  executed  by  aU  the  parties.    A  Mr.  Fowle  a 
solicitor  signed  the  contracts  as  agent  for  all  the 
tenants  for  life.    The  sales  were  six  in  number  to 
six    purchasers,   the   property    realising    24702. 
Befoi-e  the  completion  of  the  various  purchases 
some  of  the  persons,  who  had  directed  the  sale, 
employed    other    solicitors,    who    perused    and 
approved    and   obtained    the    execution    of   the 
conveyances  to   the   respective    purchasers.      A 
summons  was  taken  out  by  the  trustees  for  the 
purposes    of   the    Settled   Land    Act   1882,   to 
determine  (1)  what  costs  and  expenses  ought  to 
be  allowed  to  the  applicants  and  to  the  tenants 
for  life  or  to  any  other  persons  of  or  incidental  to 
the  sales  and  conveyances  of  the  real  estate  out 
of  the  entire  proceeds  of  sale,  and  to  whom  such 
costs  and  expenses  ought  to  be  allowed  and  paid. 
(2)  Whether  any  and  what  costs  and  expenses  of 
or  incidental  to  the  said  sales  and  conveyances 

(a)  Beporiad  hj  Fbamois  E.  Aur,  E*q.,  Baniaur  ftt-Law. 
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-which  ought  not  to  be  allowed  out  of  the  entire 
proceeds  of  the  sale  ought  to  be  allowed  out  of 
anj  and  which  of  the  respective  shares  of  such 
proceeds,  into  which  the  same  were  divisible 
nnder  the  will  of  the  testatrix.  On  the  26th  April 
1894,  the  judge  in  chambers  ordered  that  only 
one  set  of  costs  of  or  incidental  to  the  sales  and 
conveyances  of  the  real  estate  should  be  allowed 
as  vendors'  costs  out  of  the  entire  proceeds  of  sale, 
such  costs  to  be  taxed  as  between  solicitor  and 
client,  and  that  such  taxed  costs  be  paid  by  the 
applicants  the  trustees  of  the  settlement  to  Fowle, 
the  solicitor  who  conducted  the  sales. 

This  was  a  motion  by  some  of  the  tenants  for 
life,  and  their  incumbrancers,  who  had  employed 
separate  solicitoi-s,  to  vary  the  order  by  declaring 
that  the  costs  of  the  applicants  of  or  incidental  to 
the  sales  and  conveyances  wei-e  payable  out  of  the 
entire  proceeds  of  the  said  sales,  and  that  such  of 
the  applicants  as  were  represented  by  separate 
solicitors  in  and  about  the  sales  and  conveyances 
were  entitled  to  separate  sets  of  costs. 

Henry  Terrell  for  the  motion. — By  her  will 
made  the  5th  Aug.  1862  Hannah  Smith  gave  the 
income  of  her  re^  and  personal  estate  to  her  five 
children,  and  the  children  of  a  fifth  child. 
Twenty -one  of  the  parties  employed  the  same 
solicitor,  but  the  remaining  four  of  the  parties 
appeared  by  two  separate  sets  of  solicitors.  I  ask 
that  their  costs  should  be  allowed  out  of  the  pro- 
ceeds of  sale.  Sect.  21  of  the  Settled  Land  Act 
1882  enacts,  that  capital  money  may  be  applied 
(sub-sect.  10)  in  payment  of  costs,  charges,  and 
-expenses,  of  or  incidental  to  the  exercise  of  any  of 
the  powers,  or  the  execution  of  any  of  the  pro- 
visions of  the  Act.  A  sale  by  several  persons  as 
tenant  for  life,  is  analogous  to  a  sale  by  several 
persons  under  the  Partition  Act:  where  each 
party  is  entitled  to  appear  by  a  separate  solicitor : 

Eumphreys  v.  Jonei,  53  L.  T.  Eep.  N.  S.  482 ;  31 
Ch.  Div.  30  ; 

Snow's  Annual  Praetioe  (1894),  vol.  2,  p.  339  ; 
Bnle  2  of  the  General  Order  1882  to  the  Solioitors' 

Bemnneration  Act  1881  (o).  Approval  and  Pemaal 

of  Docnments. 

Then  some  of  the  shares  are  mortgaged,  and  a 
mortgagee  selling  under  the  Act  is  entitled  to  a 
separate  set  of  costs  : 

Re  Beelc,  49  L.  T.  Bep.  N.  S.  95  ;  24  Ch.  Div.  608  ; 

Cardigan  v.  Cvrzon-Howe,  60  L.  T.  Eep.  N.  S.  723  ; 
41  Ch.  Div.  375. 

I  say  that  these  persons,  whom  I  represent,  are 
entitled  to  the  costs  of  perusing  and  approving 
the  conveyances,  and  completing. 

George  WiUiaTnson  for  twenty-one  tenants  for 
life. — On  the  particulars  of  sale  the  vendors  were 
described  as  Thomas  Smith  and  the  other  persons 
who  were  declared  to  have  the  powers  of  tenants 
for  life.  One  solicitor,  Mr.  Fowle,  represented 
them  all,  and  signed  the  contracts  for  sale.  I  say 
all  the  tenants  for  life  ad^ted  the  contracts,  and 
cannot  now  say  that  Mr.  Fowle  did  not  represent 
them.  Sect.  2,  sub-sect.  6,  of  the  Settled  Land 
Act  defines  a  tenant  for  life.  Under  sect.  53  of 
the  Act  the  tenant  for  life  represents  the  interest 
of  all  parties.  I  say  that  the  twenty-five  tenants 
for  life  constitute  one  tenant  for  life,  and  are  in 
the  position  of  a  trustee.  The  price  of  the  pro- 
perty was  only  24701. 

Faweui  for  the  trustees  of  the  settlement. 


Senry  TerreU  in  reply. — In  future  several 
tenants  for  life  will  refuse  to  concur  in  a  sale. 

Kekewich,  J. — There  is  a  statement  oif  facts 
in  this  case  which  was  supplemented  by  some 
detailed  information  given  by  Mr.  Terrell  in  the 
course  of  his  argument.  There  is  no  occasion  to 
recapitulate  the  whole  story.  The  short  point  is 
this :  An  order  for  the  appointment  of  trustees 
of  the  will  for  the  purposes  of  the  Settled  Land 
Act  was  made  on  the  application  of  all  the  parties 
(twenty-five  in  number)  who  constitnted  the 
tenant  for  life,  or  more  strictly  speaking  the 
person  entitled  to  exercise  the  power  of  tenant 
for  life  imder  the  Act.  The  property  was  sold, 
and  on  such  sale  Mr.  Fowle  acted  as  solicitor  of 
the  vendors,  being  instructed  for  that  purpose  by 
roughly  speaking  four-fifths  of  the  several  parties 
aforesaid.  The  others  instructed  independent 
solicitors,  some  instructing  one,  and  some  another, 
and  the  question  is  whether  these  independent 
solicitors  are  entitled  to  receive  any  and  what  coats 
out  of  the  capital  of  the  proceeds  of  sale.  On  the 
case  coming  before  the  chief  clerk,  he  vras  of 
opinion  that  there  should  be  only  one  bill  of  costs 
allowed  for  the  vendors,  to  be  according  to  the 
scale,  but  that  it  was  reasonable  for  Mr.  Fowle  to 
send  the  conveyances  for  execution  by  such  of  the 
vendors  as  did  not  instruct  him  to  the  other 
solicitors,  and  that  each  of  them  should  be  paid 
three  guineas  for  obtaining  the  execution  by  his 
clients,  but  he  did  not  allow  these  solicitois 
anything  for  perusing  the  conveyances  or  other 
charges.  With  this  the  independent  solicitors 
were  dissatisfied  and  the  matter  came  before  me 
in  chambers  on  the  26th  Feb.  1894.  I  held  that 
the  independent  solicitors  were  entitled  to  no 
costs  at  all  out  of  the  proceeds  of  sale,  and  this 
is  a  motion  to  discharge  the  order  then  made. 
The  first  step  in  the  argument  of  the  applicant  is 
a  reference  to  the  Settled  Land  Act  1882,  sect.  21, 
sub-sect.  10,  which  directe  payment  out  of  the 
proceeds  of  sale  of  coste,  charges,  and  expenses  of 
or  incident  to  the  exercise  <n  any  of  the  powers 
or  the  execution  of  any  of  the  provisions  of  the 
Act.  But  this  does  not  advance  the  matter.  It 
is  common  ground  that  the  coste  properly  Lncnrred 
in  and  about  the  sale  and  the  conveyances  of 
the  property  to  the  purchasers  ought  to  be  paid 
out  of  the  purchase  money,  but  the  question 
is  whether  these  coste  were  from  that  point  of  view 
properly  incurred.  The  next  step  was  a  refereMe 
to  the  rules  under  the  Solicitors'  Bemuneratioii 
Act,  which  were  relied  on  as  showing  that  these 
solicitors  were  entitled  to  charge  for  their 
services  on  the  lines  there  prescribed.  I  am  not 
considering  whether,  as  between  them  and  their 
cliente,  they  are  not  entitled  to  be  paid  these  costs, 
but  whether  they  ought  to  be  paid  out  of  the 
proceeds  of  sale,  and  the  Solicitors'  Bemuneratioo 
Act  and  the  rules  thereunder  do  not  seem  to  me 
to  touch  the  question.  An  argument  deserving 
more  attention  was  rested  on  the  analogy  of  the 
Partition  Act  and  the  practice  thereunder. 
According  to  that  practice  the  owner  of  evwy 
share  is  entitled  to  appear  by  a  separate  solicitor 
at  the  cost  of  the  entire  estate,  so  that>  in  an 
extreme  case,  there  may  be  paid  out  of  the  pro- 
ceeds of  sale  as  many  oiUs  of  coste  as  there  are 
shares.  The  answer  to  that  argument  is  that 
here  the  parties  interested  have  not  separate 
shares.  They  together  constitute  one  tenant  for 
life  (see  Settled  Land  Act  18S2,  sect.  2,  sub-sect 
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6),  and  a  Bale  under  the  powers  of  the  Act  is 
necessarily  the  operation  of  all  acting  conjointlj 
and  not  concuiTenOy.  If  any  statntory  provision 
or  the  practice  of  the  court  gave  these  indepen- 
dent solicitors  separate  bills  of  costs  as  against 
the  proceeds  of  sale,  I  should  of  course  be  bound 
to  allow  them,  and  therefore  I  have  carefully 
considered  the  question  whether  they  are  entitled 
wholly  or  partially  to  what  they  claim.  But  it 
certainly  is  not  a  case  in  which  I  should  be  dis- 
posed to  exercise  any  disci-etion  vested  in  me 
favourably  towards  the  applicants.  The  purchase 
money  is  something  over  2000i.,  the  interest  of 
each  person  in  the  estate  is  necessarily  small,  and 
the  costs  are  necessarily  large.  I  do  not  think 
that  I  ought  to  encourage  any  increase  of  them. 
This  remark  might  not  be  directly  applicable  to  a 
case  of  a  different  character,  but,  as  at  present 
advised,  I  do  not  think  that  even  if  the  proceeds 
of  sale  were  greater,  and  the  interests  of  the 
parties  yrere  more  extensive,  I  should  be  disposed 
to  come  to  a  different  conclusion.  I  see  no  reason 
why  some  few  of  a  large  body  of  tenants  in 
common  for  life  should  indulge  in  the  luxury  of 
separate  solicitors  at  the  cost  of  the  corpus.  The 
settlement  of  conveyances  to  purchasers  might 
reasonably  and  safely  be  left  to  the  solicitor 
acting  for  the  main  body.  The  motion  must  be 
refused  with  costs. 

Solicitors :  Andrew,  Wood,  and  Co.,  for  WaisteU, 
Northallerton ;  Hickin,  Smith,  and  Capel  Cure ; 
Williarmon,  Hill,  and  Co.,  for  Fotcle  and  Horsfali. 
Northallerton. 


QUEEN'S  BENCH  DIVISION. 

Wednetday,  June  6. 

(Before  Gate  and  Collins,  JJ.) 

Masset  (app.)  V.  MoBBTSS  (reap.),  (a) 

SAm)  —  Overloading-^ —  Vettel  in  foreign  port  — 
Oumer  retident  in  this  amniry — Ludmity  of 
owner — Merchant  Shipping  Act  1876  (39  £  40 
Viet.  e.  80).  «.  28. 

The  Merchant  Shipping  Act  1876  provides  by 
sect.  28  that  any  oumer  or  matter  of  a  Britieh 
ship  who  allouis  the  ship  to  be  so  loaded  as  to 
submerge  in  salt  water  the  centre  of  the  disc, 
shall  for  each  offence  incur  a  penalty  not 
exceeding  one  hundred  pounds. 

The  appeuant,  the  owner  of  a  British  ship,  teas 
resident  and  carried  on  busiTiess  in  this  country. 
His  ship,  while  in  a  foreign  port,  was  so  loaded 
by  the  master  as  to  submerge  the  centre  of  the 
disc.  The  master  was  appointed  by  the  appel- 
lant, who  was  not  informed  and  was  not  aware 
of  the  overloading  of  the  ship.  The  appellant 
was  convicted  for  having  allowed  his  ship  to  be 
so  overloaded. 

Held,  that  the  conviction  v)(ts  wrong,  as  there  was 
no  evidence  to  show-  that  the  appellant  had 
allowed  the  ship  to  be  overloaded. 

Case  stated  by  the  stipendiary  magistrate  for 

the  city  of  Livei"pool. 
The  appellant  was  the  owner    of   the    Opah 

residing    and    carrying    on    business    at    Hull. 

The  O^ah  was  in  Dec.  1893  at  Kymassi,  in  the 

island  of  Negropont,  Greece,  and  there  took  on 

board  a  cargo  chiefly  consisting    of    magnesia 

Btone,  and  on  the  5th  Dec.  1893  left  Kymassi  with 

(a)  Beported  bj  W.  B.  Hobspall,  Esq.,  BuTlater-«t-Law. 


the  said  cargo  for  Garston.  The  Opah,  at  the 
time  of  leaving  Eymassi  aforesaid,  was  so  loaded 
as  to  submerge  in  salt  water  the  centre  of  the  disc 
to  the  knowledge  of  the  master.  The  Opah  was 
at  the  time  aforesaid  in  command  of  a  master 
appointed  by  the  appellant.  The  appellant  was 
not  informed,  and  was  not  aware  of  the  over- 
loading of  the  Opah,  and  the  mate  stated  that 
he  had  been  ordered  by  the  master  not  to  put  the 
ship  at  any  time  below  her  marks. 

The  Merchant  Shipping  Act  1876  (39  &  40  Vict, 
c.  80)  enacts  as  follows  : 

Sect.  28.  Any  owner  or  master  of  a  British  ship  who 
neglects  to  oaose  his  ship  to  be  marked  as  by  this  Aot 
required,  or  to  keep  her  so  marked,  or  who  allows  the. 
ship  to  be  so  loaded  as  to  snbmerge  in  salt  water  the 
centre  of  the  disc,  and  any  person  who  conceals,  removes, 
alters,  defaces,  or  obliterates,  or  snffers  any  person  onder 
his  control  to  conceal,  remove,  alter,  deface,  or  obliterate 
any  of  the  said  marks,  except  in  the  event  of  the  partion- 
lars  thereby  denoted  being  lawfully  altered,  or  except 
for  the  purpose  of  escaping  capture  by  an  enemy,  shall 
for  each  offence  inonr  a  penalty  not  exceeding  one 
hundred  pounds. 

If  any  of  the  marks  required  by  this  Act  is  in  any 
respect  inaccnrate,  so  as  to  be  likely  to  mislead,  the 
owner  of  the  ship  shall  incur  a  penalty  not  exceeding  one 
hondred  pounds. 

It  was  contended,  on  behalf  of  the  appellant, 
that,  upon  these  facte  and  in  the  absence  of  any 
evidence  that  the  appellant  had  any  knowledge 
of,  or  in  any  way  connived  at,  the  overloading,  ue 
appellant  could  not  be  convicted. 

The  stipendiary  magistrate,  however,  being  of 
opinion  that  the  appellant  was  responsible  for  the 
act  of  the  master  of  the  said  vessel  in  overloading 
her,  and  that  it  was  immaterial  whether  th& 
appellant  was  personally  aware  of  the  overloading, 
convicted  the  appellant. 

The  questions  for  the  opinion  of  this  court  are,. 
whether,  upon  the  facte  steted,  the  appellant  did 
allow,  within  the  meaning  of  sect.  28  of  39  &  40 
Vict.  c.  80,  the  Opah  to  be  so  loaded  as  to  sub- 
merge the  centre  of  the  disc  of  the  said  vessel,, 
and  whether  the  conviction  was  right. 

If  the  court  shall  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the- 
appellant  is  liable  as  aforesaid,  then  the  said 
conviction  is  to  stand;  but  if  the  court  should, 
be  of  opinion  to  the  contraiy,  then  the  said  con- 
viction is  to  be  quashed. 

Pickford,  Q.C.  and  Maurice  HiU  for  the  appel- 
lant.—  Before  an  owner  can  be  convicted  for 
allowing  his  ship  to  be  overloaded,  it  must 
be  shown  that  he  had  some  knowledge  of  the 
fact  that  the  overloading  had  taken  place. 
There  is  an  absolute  liability  on  the  part  of 
the  ownei-,  under  the  section,  if  the  marks  are- 
wrongly  placed,  but  not  if  there  is  overload- 
ing. The  magistrate  was  guided  in  his  deci- 
sion by  the  judgmente  given  in  cases  under 
the  Licensing  Acte,  where  the  licensed  persons 
had  been  convicted  for  allowing  drunkenness  or 
gaming  on  their  premises,  although  such  drunken- 
ness or  gaming  took  place  without  their  actual 
knowledge.  But  the  scheme  of  the  Licensing 
Acte  is  entirely  different  from  that  of  the- 
Merchant  Shipping  Acte,  and  there  is  no- 
analogy  between  them.  This  section  contem- 
plates the  case  of  something  being  allowed  by  the 
master  which  is  not  allowed  oy  the  owner. 
[Cave,  J. — There  must   be   something   in  (he 
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nature  of  "  allowing "  by  the  owner.]  There  is 
nothing  of  that  description,  tmless  it  could  be  said 
that  the  owner  having  appointed  the  master  was 
resjKinaible  for  his  acts.  There  is  no  mens  rea  on 
the  part  of  the  owner. 

H.  Sutton  for  the  respondent. — The  knowledge 
of  the  owner  of  the  overloading  is  to  be  implied, 
and  he  is  to  be  treated  as  if  he  was  an  actual 
party  to  the  act.  In  sect.  22  of  the  same  statute 
the  words  used  are  "  knowingly  allows,"  which 
point  to  a  distinction  between  cases  in  which 
facts  come  to  the  knowledge  of  the  owner,  and 
those  in  which  they  do  not.  It  has  been  held 
under  the  Licensing  Acts,  that  the  knowledge  of 
the  person  in  charge  of  licensed  premises  is  to 
be  considered  knowledge  on  the  part  of  the 
licensed  person,  although  such  licensed  person 
may  not  be  on  the  premises  at  the  time  when  the 
act  complained  of  is  committed : 

Bond  V.  Evant,  59  L.  T.  Bep.  N.  S.  411 ;  21  Q.  B. 

Div.  249  ; 
Mullina  v.  ColUm,  29  L.  T.  Eep.  N.  S.  838 ;  L.  Eep. 

9  Q.  B.  292. 

[Cavb,  J. — ^I  do  not  think  that  any  inference  can 
be  drawn  from  those  cases  that  will  assist  in  that 
now  before  us.]  The  owner  appointed  the 
master,  and  is  therefore  responsible  for  his  acts. 
[Gave,  J. — If  the  master  had  committed  the  same 
offence  before,  and  the  owner  continued  him  in 
his  position  as  master,  it  might  be  some  evidence 
agamst  the  owner.] 

Cave,  J. — This  seems  to  me  to  be  a  very  clear 
case.  The  words  of  the  section  ore,  "  any  owner 
or  master  of  a  British  ship  who  allows  the  ship 
to  be  so  loaded  as  to  submerge  in  salt  water  the 
centre  of  the  disc  shall  for  each  offence  incur  a 
penalty  not  exceeding  one  hundred  pounds." 
The  question  is  whether  the  appellant  did  allow 
Ms  ship  to  be  so  loaded  as  to  submerge  in  salt 
water  the  centre  of  the  disc.  There  is  nothing 
to  show  that  he  in  any  way  allowed  it,  except  that 
he  appointed  the  master  who  was  in  command  of 
the  ship  when  the  loading  was  performed,  and  I 
cannot  think  that  it  was  the  intention  of  the 
Legislature  that  the  owner  should  be  liable  upon 
that  account.  If  such  had  been  the  intention,  it 
would  have  been  easy  to  say  that,  if  the 
master  overloaded  the  ship,  the  owner  should  be 
liable.  In  order  to  make  the  owner  liable  there 
must  be  some  act  done  by  him,  and  in  the  present 
case  there  is  no  such  act.  By  appointing  the 
master,  the  owner  does  not  render  himself  liable 
lor  everything  done  by  that  master  on  the  other 
side  of  the  world.  If  it  could  be  shown  that  a 
particular  master  had  been  appointed  with  the 
object  of  having  the  ship  ovenoaded,  that  would 
be  a  very  different  case,  but  there  is  no  such 
suggestion  in  the  present  case.  The  alehouse 
cases  which  seem  to  have  influenced  the  magis- 
trate when  hearing  this  case  are  diatinguishable 
from  this  case.  There  the  licensed  person  is 
made  responsible  for  what  goes  on  upon  his 
premises,  and  he  obtains  his  licence  upon  the 
groimd  of  his  personal  character.  If  he  were 
not  responsible  he  might  delegate  some  person, 
who  was  not  fit,  to  carry  on  his  business, 
and  then  when  a  complaint  was  made  he 
could  say  that  he  was  not  responsible.  The 
Licensing  Acts  are  drawn  with  the  object  of 
preventing  this  being  done.  Those  cases  are 
in   no  degree  analogous   to   the   present  case. 


I  am  therefore  of  opinion  that  this  convictkni 
must  be  quashed. 

Collins,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitors  for  the  appellant,  BottereU  and 
Boche,  for  Mill,  Dickinson,  Dickinson,  and  Hitt, 
Liveipool. 

Sohcitor  for  the  respondent.  The  Soluntor  to 
the  Board  of  Trade. 


June  6  and  20. 
(Before  Cave  and  Collins,  JJ.) 
Reo.  v.  His  Honour  Judge  Snaqob.  (o) 
Solicitor — Managing  derk — County  Court — Right 
to  address  the  court — "A  solicitor  acting  genendly 
in  the  action"— County  Courts  Act  life  (51  * 
62  Viet.  c.  43),  «.  72. 
The  County  Courts  Act  1888  provides,  by  serf.  72, 
that  it  shall  be  lawful  for  any  party  to  an  actum 
or  matter,  or  for  a  solicitor  being  a  solicitor 
acting  generally  in  the  action  or  matter  for  swih 

farty,  but  not  a  solicitor  retained  as  an  advocate 
y  such  first-mentioned  solicitor,  or  for  a  barrister, 
or  by  leave  of  the  judge  for  any  other  person 
allowed  by  the  judge  to  appear  instead  of  any 
party,  to  address  the  court,  but  subject  to  such 
regulations  as  the  judge  may  from  time  to  time 
prescribe   for    the    orderly  transaction   of  &e 
business  of  the  court,  the  right  of  a  soiiciior  to 
address  the  court  shall  not  be  excluded  by  reason 
only  that  he  is  in  the  permanent  and  «ce2iutee 
employment  of  any  other  solicitor. 
Upon  the  hearing  of  an  action  in  a  County  Court  a 
solicitor,  who  was  managing  clerk  to  a  firm  of 
solicitors  retained  by  the  defendant  in  the  action, 
appeared  for    the    defendant.      Judgment   was 
given  in  favour  of  the  defendant,  and  upon  a 
motion  for    a    new    trial    the    same    solieitor 
appeared  to  oppose  the  motion  on  behalf  of  the 
defemdani,  and  claimed  the  right  to  address  the 
court.       The    County    Court  judge   refused    to 
aUow  the  solicitor  to  address  the  court  as  of 
right. 
Held,  that  the  County  Court  judge  was  right,  as  tiie 
solicitor  was  not  a  solicitor  acting  generally  in 
the  action  or  m,atterfor  the  defendant. 
This  was  an  order  nisi  calling  upon  His  Honour 
Judge  Snagge,  the  judge  of  the  County  Court  of 
Oxfordshire    holden    at    Oxford,    and    Samuel 
Simmonds,   to   show  cause  why  the  said  judge 
should  not  hear  one  Arthur  Addison,  a  solicitor 
of  the  Supreme  Court  claiming  to  appear  and 
address  the  court  on  an  application  for  a  new 
trial  on  behalf  of  one  Silas  Turner,  the  defendant 
in  an  action  between  the  said  S.  Simmonds,  plain- 
tiff, and   the    said   S.    Turner,  defendant,  now 
pending  in  the  said  County  Court. 

In  the  action  of  Simmonds  v.  Turner  the  plaintiff 
claimed  a  quarter's  rent  of-  certain  premises  and  a 
sum  in  respect  of  the  repairs  to  the  premises. 
The  action  was  tried  before  the  County  Court 
judge,  who  gave  judgment  of  nonsuit  agamst  the 
plaintiff.  An  application  was  made  on  behalf  of 
the  plaintiff  for  a  new  trial.  The  solicitors  acting 
on  behalf  of  the  defendant  wei«  Thomas  Mallam 
and  Co.,  and  the  present  applicant  Arthur 
Addison,  himself  a  solicitor  of  tiie  Supreme, 
Court,  was  in    their    permanent    and   exclusive 

(a)  Iteported  by  W.  H.  HoBsrAix,  Eaq.,  B*Ris««r«frXav. 
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employment.  The  applicajit  Addison  appeared  on 
behalf  of  thedefend^tto  oppose  the  application 
for  a  new  trial,  and  claimed  the  right  to  be  heard 
on  behalf  of  the  defendant.  The  County  Court 
judge  declined  to  allow  the  applicant  to  address 
the  court  as  of  right,  but  offered  to  grant  him 
leave  to  do  so.  The  applicant  refused  to  apply 
for  leave  to  address  the  court,  and  the  application 
for  a  new  trial  was  adjourned  until  the  opinion 
of  this  court  had  been  obtained  upon  the  question 
whether  the  applicant  had  a  right  to  appear  and 
address  the  County  Court. 

The  County  Courts  Act  1888  (51  &  52  Vict. 
c.  43)  enacts : 

Sect.  72.  It  shall  b«  lawfnl  for  any  party  to  an  action  or 
matter,  or  for  a  solioitor  being  a  solicitor  acting  generally 
in  the  action  or  matter  for  such  i>art7,  bntnot  a  solicitor 
retained  as  an  advocate  by  snch  first-mentioned  solioitor, 
or  for  a  barrister  retained  by  or  on  behalf  of  any  party 
on  either  side,  bnt  Without  any  right  of  exclDSiTe 
audience,  or,  by  leave  of  the  judge,  for  any  other  person 
allowed  by  the  judge  to  appear  instead  of  any  party,  to 
address  the  court,  but  subject  to  snch  regulations  as  the 
judge  may  from  time  to  time  presoribe  for  the  orderly 
tnuisaction  of  the  business  of  the  oonrt,  the  right  of  a 
solicitor  to  address  the  court  shall  not  be  excluded  by 
reason  only  that  he  is  in  the  permanent  and  exclusive 
employment  of  any  other  solicitor. 

M.  Sutton,  on  behalf  of  the  County  Court  judge, 
showed  cause. — It  is  submitted  that  the  decision 
of  the  County  Court  judge  was  correct.  The 
judge  found  as  a  fact  that  Mallam  and  Co.  were 
the  solicitors  acting  generally  in  the  action  or 
matter  for  the  defen£uit,  and  the  members  of 
that  firm  were  therefore  the  only  solicitors  who 
could  claim  the  right  to  be  heard  on  behalf  of  the 
defendant.  Under  15  &  16  Vict.  c.  54,  a.  10,  it 
has  been  held  that  a  managing  clerk  to  the 
solicitors  of  one  of  the  parties  to  an  action  has 
no  right  to  be  heard : 

Reg.  V.  Spooner,  18  L.  T.  Rep.  N.  S.  325  ; 

Ea  parte  Rogers ;  Bookham  v.  Potter,  18  L.  T.  Bep. 
N.  S.  479  ;  L.  Eep.  8  C.  P.  490. 

The  61  &  52  Vict.  c.  43,  s.  72,  re-enacted  that  section, 
and  added  the  words,  "  the  right  of  a  solioitor  to 
address  the  court  shall  not  be  excluded  by  reason 
only  that  he  is  in  the  permanent  and  exclusive 
employment  of  any  other  solicitor."  [Cave,  J. — 
Do  not  those  words  give  a  managing  clerk,  who 
is  a  solicitor,  a  right  of  audience  P]  If  a 
managing  clerk  has  a  client  of  his  own  he  can 
appear  for  such  client,  but  not  for  a  client  of  the 
solicitor  by  whom  he  is  employed.  It  was  held 
under  the  Bankniptoy  Act  1861  that  a  commis- 
sioner in  bankruptcy  was  not  bound  to  hear  a 
managing  clerk  to  the  solicitors  of  a  bankrupt : 

Ex  parte  Broadhouse ;  Re  Broadhouee,  17  L.  T.  Bep. 
N.  S.  126  ;  L.  Bep.  2  Ch.  655. 

Sir  B.  Webster,  Q.C.  and  Hollams  in  support  of 
the  order. — The  decision  in  Ex  parte  Rogers; 
Bookham  v.  Potter  (18  L.  T.  Rep.  N.  S.  479; 
L.  Rep.  3  C.  P.  490),  turned  upon  the  question 
whether  the  solicitor  had  been  duly  retained,  and 
is  no  authority  upon  the  pi-esent  point.  And  in 
Ex  parte  Broadhouse ;  Me  Broadhouse  (17  L.  T. 
Rep.  N.  S.  126 ;  L.  Rep.  2  Ch.  655)  the  court 
held  that  the  solicitor  who  wished  to  address  the 
commissioner  in  bankruptcy  was  not  the  solicitor 
of  the  party  whom  he  claimed  to  represent.  The 
County  Courts  Act  1888,  a.  72,  enlarges  the 
number  of  persons  who  may  address  the  court. 


Addison  had  the  sole  conduct  of  all  the  proceedings 
before  the  court,  and  was  not  retained  as  an 
advocate  by  Mallam  and  Co.,  although  he  was  in 
their  permanent  and  exclusive  employment.  It 
is  therefore  submitted  that  he  was  entitled  to  be 
heard  as  of  right. 

June  20. — Collins,  J. — Cave,  J.  has  asked  me 
in  this  case  to  deliver  my  judgment  first.    This 
is  an  order  calling  upon  the  judge  of  the  County 
Court  of  Oxfordshire  to  show  cause  why  he  should 
not  hear  one  Ai-thur  Addison,  a  solicitor  of  the 
Supreme  Court,  claiming  to  appear  and  address 
the  court  on  behalf  of  one  Silas  Turner,  the  defen- 
dant in  an  action  in  the  said   County   Court. 
Mr.  Addison  is  a    fully-qualified    solicitor,  and 
is  the  managing  clerk  to  Messrs.  Mallam  and  Co., 
who  were  the  solicitors  retained  by  the  defendant 
in  the  action.    At  the  hearing  on  the  25th  Jan. 
he,  as  he  states  in  paragraph  1  of  the  afB.davit  on 
which  the  order  was  obtained,  "  on  the  instruc- 
tions of  his  principals,  the  above-named  Messrs. 
MaUam  and  Co.,  appeared  for  the  defendant,"  in 
whose  favour  the  action  was  decided :  and  again 
on  the  22nd  Feb.,  he  appeared  to  oppose  a  motion 
for  a  new  trial, "  by  the  direction  of  his  employers, 
the  said  Messrs.  Mallam  and  Co.,  and  with  the 
assent  of  the  said  defendant."    He  further  avers 
that  he  has  had  the  entire  management  on  behalf 
of   the    defendant    of   the    proceedings    in   the 
action  from  the  commencement.    It  was  on  this 
last  occasion — viz.,  Feb.  22,  on  the  motion  for  the 
new  trial — ^that  the  question  for    our    decision 
arose.    Mr.  Addison  then  claimed  to  be  heard  as 
of  right  to  show  cause  on  behalf  of  the  defendant, 
and    the    learned    County    Court    judge,   while 
offering  to  hear  him  by  leave,  declined  to  admit 
his  claim  to  be  heard  as  of  right.    The  learned 
County  Court  judge  finds  as  a  fact — and  this  was 
a  matter   of   fact   for    his    decision — that    Mr. 
Addison  was  not  the   solicitor  acting  generally 
in  the  action  for  the  defendant,  and  that  the 
firm    of   MaUam    and    Co.    were    the  solicitor 
so  acting.    The  question  turns  upon  the  72nd 
section  of  the  County  Courts  Act  1888,  which 
runs  as  follows :    "  It  shall  be  lawful  for  any 
party  to  an  action  or  matter,  or  for  a  solicitor 
being  a  solicitor  acting  generally  in  the  action  or 
matter  for  such  party,  but  not  a  solicitor  retained 
as  an  advocate  by  such  first-mentioned  solicitor, 
or  for  a  barrister  retained  as  an  advocate  by  or 
on  behalf  of  any  pa.rty  on  either  side,  but  without 
any  right  of  exclusive  audience,  or,  by  leave  of  the 
judge,  for  any  other  person  allowed  by  the  judge 
to  appear  instead  of  any  party,  to  address  the 
court,  but  subject  to  such  regulations  as   the 
judge  may  from  time  to  time  prescribe  for  the 
orderly  transaction  of  the  business  of  the  court, 
the  right  of  a  solicitor  to  address  the  court  shall 
not  be  excluded  by  reason  only  that  he  is  in  the 
perrrument  and  exclusive  employment  of  any  other 
solicitor."     The  question  is  whether,  under  the 
provision  of  the  above  section  and  on  the  facts 
as  found  by  the  learned  judge,  Mr.  Addison  was 
entitled  as  of  right  to  be  beard.    The  learned 
judge  has   held  that  he  was   not.     With   the 
excejption  of  the  concluding  words  in  italics,  the 
section  is  identical  with  that  of  the  earlier  Act 
(16  &  16  Vict.  c.  108,  8.  43).    Sir  R.  Webster,  who 
argued  for  Mr.  Addison,  did  not  indeed  admit 
that  under  the  former  Act  his  client  would  have 
had  no  right  of  audience,  but  his  main  contention 
was  that  the  new  words,  at  all  evente,  made  it 
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olear  that  the  right  now  existed.  It  is  to  be 
observed  that  the  new  words  do  not  in  terms 
confer  any  right  on  any  person  not  theretofore 
entitled.  They  merely  provide  for  the  removal  of 
a  possible  bar  to  a  right  otherwise  complete.  This 
throws  ns  back  on  the  first  part  of  the  section  to 
see  whether  it  conferred  a  prima,  facie  right  on 
Mr.  Addison  to  address  the  court.  If  so,  ne  was 
not  disabled  from  exercising  such  right  by  the 
fact  that  he  was  in  the  permanent  and  excln- 
eive  employment  of  Messrs.  Mallam  and  Go. 
"What,  then,  is  the  standard  laid  down  by  the 
section  by  which  to  determine  whether  a  solicitor 
is  entitled  to  address  the  court  ?  It  is  that  he 
must  be  "a  solicitor  acting  generally  in  the 
action  or  matter  for  a  party  in  the  action  or 
matter."  Does  this  embrace  a  solicitor  who  is 
■not  retained  by  the  party,  but  who  appears  only 
■as  the  servant  or  agent  of  the  solicitor  or  firm  so 
retained  under  orders  received  from  him  or  them  ? 
There  is  weighty  authority  under  the  former 
statute  that  it  did  not.  "  I'here  can,"  says  Black- 
bum,  J.,  dealing  with  the  same  words  in  Beg.  v. 
Spooner  (18  L.  T.  Rep.  N.  S.  326,  "  only  be  one 
uttomey  for  a  party  at  a  time  " ;  and  in  Ex  parte 
Boq^s ;  Bookham  v.  Potter  (18  L.  T.  ilep.  N.  S.  479 ; 
L.  Bep.  3  C.  P.  490)  Montague  Smith,  J.  says  : 
"Under  sect.  10  of  16  &  16  yict.  c.  64  the  only 
attorney  who  is  entitled  to  be  heard  in  the  County 
Court  IS  the  attorney  acting  generally  in  the 
action  for  the  party.  If  he  was  acting  as  attorney 
generally  in  the  action  the  fact  of  his  being  clerk 
to  another  attorney  would  not  preclude  his  right 
to  be  heard.  But  the  matter  of  fact  was  for  the 
consideration  and  determination  of  the  judge. 
If  he  found  that  he  was  not  acting  as  the  attorney 
'generally  in  the  action,  his  refusal  to  hear  him 
was  quite  right."  Bovill,  O.J.,  with  whom 
Willes,  J.  concurred,  clearly  explains  the  circum- 
stances which  would  under  that  statute  have 
«ntitled  a  managing  clerk  to  audience.  He  says : 
"Although  it  turns  out  that  that  point  is  not 
raised  by  the  affidavit  upon  which  the  rule  is 
founded,  I  think  it  light  to  say  that,  in  my 
opinion,  there  is  nothing  in  the  fact  uf  a  gentle- 
man being  a  clerk  to  another  to  prevent  his  being 
heard  as  the  attorney  in  the  cause.  He  must, 
liowever,  satisfy  the  requirement  of  the  statute 
15  &  16  Vict.  c.  54,  B.  10,  by  showing  that  he  is 
the  attorney  acting  generally  in  the  cause.  .  . 
Who  is  to  determine  whether  or  not  the  attorney 
is  acting  generally  in  the  action?  The  judge 
before  -miom  the  party  appears  has  the  best 
-means  of  determining  that  question  .  .  . 
lie  seems  to  have  held  that  Mr.  Rogers  was 
acting  merely  as  clerk  to  Mr.  Stenning,  and  was 
not  engaged  generally  as  attorney  in  the  cause." 
It  is  obvious,  therefore,  that  the  judges  in  that 
case  thought  that,  though  a  managing  clerk  might 
"be  retained  by  and  act  for  the  party  generally  in 
the  action,  it  would  be  a  question  of  tact  whether 
he  was  acting  as  such  or  merely  as  clerk  for  some- 
body else,  and  that  both  the  principal  and  the 
clerk  could  not  at  the  same  time  be  the  attorney 
acting  generally  in  the  action.  But  it  is 
suggested  that  all  these  learned  judges  did  not 
realise  or  remember  that  the  words  of  the  statute 
are  "an  attorney"  and  not  "the  attorney " acting 
generally  in  the  action.  Bovill,  C.J.,  however, 
begins  by  quoting  the  exact  words  of  the  statute, 
and  it  seems  clear  to  me  that  they  must  have 
been  present  to  the  minds  of  all  the  judges.    I 


think  the  indefinite  article  is  used  in  the  statute 
because  it  is  dealing  with  any  action  and  any 
pai-ty  to  an  action  and  with  any  one  of  certain 
classes — viz.,  solicitors  and  barristers — and  the 
indefinite  article  is  therefore  more  appropriate; 
but  when  in  a  given  case  a  solicitor  or  firm  of 
solicitors  is  retained,  he  or  it  becomes  the  solicitor 
or  firm  of  solicitors  acting  generally  in  the  adion 
or  matter.  I  think  a  sohcitor  cannot  be  said  to 
be  a  solicitor  acting  generally  in  the  action  or 
matter  for  a  party  unless  the  relation  of  xolicitcn' 
and  client  exist  between  him  and  such  party.  It 
may  well  be  that  when  a  firm  is  retained  eadi 
member  of  the  firm  may  be  described  as  a  solicitor 
acting  generally  in  the  action  for  the  party  who 
retains  mm,  but  I  think  the  same  could  not  lie 
said  of  a  managing  clerk  who  was  not  retained 
The  position  of  managing  clerk,  when  held  by  a 
solicitor,  though  it  does  not  exclude  him,  do^  not 
qualify  him  to  claim  audience.  That  must 
depend,  I  think,  on  whether  he  is  found  as  a  fact 
to  be  a  solicitor  retained  by  a  party  and  acting 
generally  for  him  in  the  action  or  matter.  I 
think  that  the  observations  of  Lord  Calms,  LJ. 
in  Ex  parte  Broadhouse  (17  L.  T.  Bep.  N.  S.  126 ; 
L.  Bep.  2  Ch.  at  p.  658)  are  applicable  to  this 
case.  In  speaking  of  sect.  212  of  the  Bankruptcy 
Act  1861,  which  authorised  solicitors  to  appear 
and  plead  without  employing  counsel,  he  says: 
"  That  section  did  not,  m  any  way,  alter  the 
ordinary  character  in  which  alone  a  solicitor  'a 
entitled  to  appear  in  any  cotut,  viz.,  as  tiie 
solicitor  of  a  particular  client.  His  appearing 
in  that  character  is  the  condition  of  his  being 
heard,  and  for  obvious  reasons.  The  main  object 
of  allowing  and  favouring  the  appearance  of  a 
solicitor  as  representing  another  person  is,  that 
the  coui-t  should  have  before  it  a  person  who  on 
the  one  hand  is  under  an  obligation  to  the  court 
because  he  is  one  of  its  officers,  and  on  the  oUier 
hand  is  under  an  obligation  to  the  suitor  b«»nse 
he  is  in'privity  with  him,  and  is  the  actual  persfm 
who  repi-esents  him.  Unless  that  chain  of  connec- 
tion is  maintained  and  kept  complete,  the  object 
of  allowing  solicitors  to  appear  on  behalf  of  otiier 
parties  is  entirely  defeated."  Acting  upon  this 
view,  the  court  (Lord  Cairns  and  Bolt,  L.JJ.) 
upheld  the  refusal  of  the  commissioners  to  hear  a 
gentleman  whose  position  was  very  similar  to 
tiiat  of  Mr.  Addison  in  this  case,  viz.,  a  qualified 
solicitor  acting  as  managing  clerk  for  tiie  finn 
actually  retained.  I  think  the  standard  by  which 
the  court  try  the  right  of  audience  in  that  case  is 
vii-tually  the  same  as  that  laid  down  by  the  statute 
in  the  case  before  us.  The  test  put  by  Lord 
Cairns  was,  "  is  the  person  who  claims  audience 
the  solicitor  of  a  particular  client?"  The  condition 
re<^uired  by  the  statute  is  that  he  shall  be  "  a 
sohcitor  acting  generally  for  a  party  in  the  action 
or  matter,"  and  it  seems  to  me  that  the  same 
reasons  which  prevented  him  having  audience  in 
that  case  as  solicitor  for  the  bankrupt  would 
prevent  him  from  having  audience  in  this  case  as 
a  solicitor  acting  generally  for  the  defendant  in 
the  action.  In  both  cases  the  objection  of  want 
of  privity  between  him  and  the  client  equally 
applies.  The  only  difference  between  the  two 
cases  lies  in  the  use  of  the  indefinite  article  in  the 
statute  which  I  have  already  considered.  I  think 
the  Legislature  cannot  have  intended,  merely  by 
using  the  indefinite  instead  of  the  definite  article, 
to  create  a  class  of  advocates  open  to  the  objec- 
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iions  pointed  out  by  Lord  Caima.  If  thia  is  the 
proper  view  of  the  words — "  a  Bolicitor  actine 
generallT  in  the  action  or  matter  for  such  party 
— have  the  added  words  of  the  new  section  altered 
the  law  P  I  think  not.  I  think  they  only  remove 
a  possible  doubt,  and  expressly  enact  the  pro- 
position covered  by  the  temble  in  Hx  parte  Roger* ; 
Mookham  v.  Potter  (ubi  tup.) — viz.,  that  the  fact 
that  a  qualified  solicitor  is  managing  clerk  to 
someone  else  shall  not  of  itself  debar  him  from 
having  audience  as  solicitor  for  a  party,  provided 
he  can  show  that  he  is  such  solicitor,  which  in 
thia  case  he  cannot.  This  is  the  view  taken  by 
Judge  Heywood  in  his  able  work  "  Annual  County 
Court  Practice,  1894,"  p.  236,  and  by  the  learned 
judge  in  this  case,  with  the  conclusion  and 
reasoning  of  whose  judgment  I  agree.  I  am, 
therefore,  of  opinion  that  thia  order  must  be 
dischat^d. 

Cave,  J. — If  this  had  been  res  nova,  I  should 
Lave  found  great  difSculty  in  coming  to  the  con- 
clusion that  the  words  in  the  15  &  16  Yict.  c.  54, 
a.  10 — "  It  shall  be  lawful  for  the  party  to  the 
«nit  or  other  proceeding,  or  for  an  attorney  of  one 
of  Her  Majesty's  Superior  Courts  of  Record,  being 
an  attorney  acting  generally  in  the  action  for 
such  partv " — mean  "  It  shall  be  lawful  for  the 
party  to  the  suit  or  other  proceeding,  or  for  an 
attorney  of  one  of  Her  Majesty's  Superior  Courts 
of  Record,  being  the  attorney  acting  generally  in 
the  action ; "  and  I  should  have  been  at  a  loss  to 
suggest  any  reason  why  the  Act  should  use  this 
roundabout  expression  instead  of  saying  simply, 
"  It  shall  be  lawful  for  the  party  to  the  suit  or  other 
pi-oceeding,  or  for  his  attorney,  being  an  attorney 
of  one  of  Her  Majesty's  Superior  Courts  of  Record." 
But,  upon  consideration  of  the  language  used  by 
the  judges  in  Ex  parte  Bogere  (18  L.  T.  Rep.  N.  S. 
479 ;  L.  Rep.  3  C7  P.  490).  and  in  the  face  of  the 
opinion  of  my  brother  Collins,  I  feel  that  it  is  not 
open  to  me  to  consider  that  question,  and  that  I 
must  deal  with  the  construction  of  that  section 
as  if  the  words  used  had  been,  "An  attorney,  &c., 
being  the  attorney  acting  generally  in  the  action." 
When  I  come  to  interpret  those  words  I  respect- 
fully concur  in  the  opinion  of  Lord  Blackburn 
that  there  can  only  be  one  attorney  for  a  party  at 
a  time,  and  that  the  words  "  the  attorney  for  the 
party  "  do  not  include  the  managing  clerk  of  the 
attorney  in  whose  name  the  proceedings  in  the 
action  are  conducted.  If,  as  under  these  circum- 
atances  I  am  bound  to  hold,  that  is  the  true 
«onBtruction  of  the  15  &  16  Yict.  c.  54,  s.  10, 1  do 
not  see  how  I  can  put  a  different  construction  on 
what  are  practically,  if  not  identically,  the  same 
worda  in  the  statute  of  1888.  It  baa  been  con- 
tended, however,  that  the  words  of  the  statute  of 
1888 — "The  right  of  a  solicitor  to  address  the 
«ourt  shall  not  be  excluded  by  reason  only  that 
he  is  in  the  permanent  and  exclusive  employment 
of  any  other  solicitor  " — enable  us  to  decide  thia 
«a8e  in  favour  of  the  applicant.  If  I  could  read 
the  words  as  they  stand — "A  solicitor  being 
A  solicitor  acting  generaUy  in  the  action  or  matter 
for  such  party  — I  should  think  that  there  was 
great  force  in  this  contention.  The  worda 
naturally  apply  to  a  managing  clerk  for  a  aolicitor 
who  is  himself  a  solicitor,  and  who,  as  managing 
clerk,  has  had  the  management  and  control  of  the 
action,  and  I  do  not  uniferstand  what  the  expres- 
sion "exclusive  employment"  means,  imlesa  it 
means   that   he  is  excluded  from   canying  on 


business  on  his  own  account.  But,  as  I  have  said, 
I  think  I  am  precluded  from  reading  the  words 
as  they  stand.  The  clause  says  that  "  the  right 
of  a  solicitor  to  address  the  court  shall  not  be 
excluded  by  reaaon  only  that  he  is  in  the  per- 
manent and  exclusive  employment  of  any  other 
aolicitor."  But  the  right  of  a  solicitor  who  is  a 
managing  clerk  of  the  solicitor  in  the  action,  and 
who  has  had  the  mangement  and  control  of  the 
proceedings  in  the  action,  is  not  excluded  on  the 
ground  specified  in  the  clause,  but  on  the  ground 
that  he  is  not  the  solicitor  acting  generally  in  the 
action.  I  am  therefore  compelled  to  come  to  the 
somewhat  absurd  conclusion  that  this  clause  has 
no  meaning  at  all,  and  does  not  in  any  way  affect 
the  construction  of  the  Act.  It  is  said  that  it 
refers  to  a  mana^ng  clerk  to  a  solicitor  who  is 
allowed  to  carry  on  business  in  the  County  Court 
without  limit  in  his  own  name  and  for  his  own 
benefit.  But  I  confess  I  do  not  see  how  such  a 
man  can  be  said  to  be  in  the  exclusive  employ- 
ment of  the  solicitor  whose  managing  clerk  he  is, 
and  I  very  much  doubt  whether  such  arrange- 
ments exist  to  any  considerable  extent  in  -Qie 
profession.  I  have  a  strong  suspicion  that  the 
clause  in  question  was  intended  to  put  an  end,  in 
favour  of  managing  clerks  who  are  also  solicitors, 
to  the  question  whether  they  could  addreaa  the 
court  in  matters  in  which  they  had  been  acting 

fenerally  for  the  party.  But,  even  if  this  is  so, 
am  afraid  the  words  used  are  not  sufficient,  so 
long  aa  I  am  obliged  to  conatrue  the  words  "  being 
a  solicitor  acting  generally  in  the  action"  as 
meaning  the  same  tmng  as  the  words  "  being  the 
aolicitor  acting  generally  in  the  action."  I  agree, 
therefore,  that  this  order  must  be  diacharged. 

Order  discharged. 

Solicitor  for  the  applicant,  E.  Williamson. 
Solicitor   for   the    County    Court   judge,    the 
Solicitor  to  the  Treasury. 


CBOWir  CASES  BESERVES. 

Saturday,  April  21. 
(Before  Lord  Colbeidob,  C.J.,  Hawkins, 
Mathbw,  Cave,  and  Grantham,  JJ.) 
REa.  V.  Dyson,  (a) 
Undischarged  bankrupt — Obtaining  credit  without 
disclosing    bankruptcy  — Practice  — Evidence — 
Intent  to  defraud— 32  &  33  Yict.  c.  62,  s.  18; 
46  <e  47  Vict.  e.  52,  s.  31. 
An  intent  to  defraud  is  not  an  ingredient  of  the 
offence  created  by  sect.  31  of  the  Bankruptcy  Act 
1883,  which  renders  it  unlawful  for  an  undis- 
charged bankrupt  to  obtain  credit  to  the  extent 
of  twenty  pounds  or  upwards  from  any  person 
without  informing  such  person  of  the  fact  of  his 
being  an  undischarged  bankrupt. 
Case  reserved  for  the  consideration  of  this  court 
by  the  Court  of  Quarter  Sessions  for  the  West 
Riding  of  Torkshire,  pursuant  to  11  &  12  Yict. 
c.  78.    The  case  was  as  follows : — 

Alfred  Dyson  was  indicted  at  the  Christmas 
General  Quarter  Sessions  of  the  peace  fr>r  the 
West  Riding  of  Yorkshire,  held  at  Leeds,  on  the 
let  and  2nd  Jan.  1894,  for  offences  alleged  to  have 

(a)  Beported  by  B.  CcNiasaaAX  auH,  Esq.,  Burister-at-Law. 
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been  committed  by  him  under  sect.  37  of  the 
Bankruptcy  Act  1883. 

The  first  count  of  the  indictment  (omitting 
formal  parts)  was  as  follows : 

That  at  the  time  of  the  oommittiiig  of  the  offenoe 
next  heieinafter  mentioned,  Alfred  Dyson  was  an  nndis- 
charged  bankrupt,  who  had  on  the  30th  April  1885  been 
adjudged  bankrapt  under  the  Bankruptcy  Act  1883,  and 
that  tiie  said  Alfred  Dyson  on  the  16th  May  1892,  being 
BOoh  undischarged  bankrupt  as  aforesaid,  unlawfally  did 
obtain  credit  to  the  extent  of  201.  and  upwards,  that  is 
to  aay,  to  the  extent  of  1031.  13«.  lid.  from  one  Isaac 
Xaylor,  without  informing  the  said  Isaac  Naylor  that 
he  the  said  Alfred  Dyson  was  then  am  undischarged 
bankrupt. 

The  second  count  was  in  the  same  form  as  the 
first  count  except  that  the  amount  of  credit 
therein  alleged  to  have  been  obtained  from  the 
said  Isaac  Haylor  was  163{.  2s.  6(2.,  and  the  date 
upon  which  such  credit  was  alleged  to  have  been 
obtained  was  the  3rd  June  1892. 

The  indictment  contained  two  further  counts 
which  are  not  material  to  the  question  raised  in 
this  case.  It  was  proved  at  the  trial  that  the 
defendant  had  been  duly  adjn^^ed  Ixinkrupt 
under  the  Bankruptcy  Act  1883  on  the  30th 
April  1885,  in  the  County  Gourt  of  Yorkshire, 
holden  at  Hudderafield,  and  that  he  had  never 
obtained  his  discharge  from  such  bankrupt^.  It 
was  also  proved  that  the  defendant  had  since  his 
bankruptcy  carried  on  business  in  Huddersfield, 
and  that  on  the  16th  May  1892,  and  the  3rd 
June  1892  respectively,  goods  to  the  value  of 
103Z.  13«.  lid.  and  163/.  2».  6d.  respectively  were 
purehased  upon  credit  by  the  defendant  from  the 
said  Isaac  Naylor,  at  Bradford,  and  that  such 
goods  were  on  the  said  dates  respectively  delivered 
to  the  defendant  upon  credit,  and  kept  by  him 
without  any  payment  being  made  therefor.  It 
was  also  proved  that  the  &fendant  did  not  on 
either  of  the  said  dates,  or  at  any  other  time, 
inform  the  said  Isaac  Naylor  that  he  the  defen- 
dant was  an  undischarged  bankrupt,  and  that  the 
said  Isaac  Naylor  was  not  at  the  time  the  said 
credits  or  either  of  them  were  obtained  aware  of 
such  fact. 

It  was  proposed  by  counsel  for  the  defendant  to 
put  questions  to  the  witnesses  called  on  behalf  of 
the  prosecution  with  a  view  to  show  that,  aJthongh 
the  above-mentioned  credits  had  been  obtained  by 
the  defendant  without  any  information  having 
been  given  that  he  was  an  undischarged  bankrupt, 
and  without  the  said  Isaac  Naylor  having  been 
aware  of  the  fact,  such  credits  had  been  so  obtained 
by  the  defendant  without  intent  to  defraud,  and 
it  was  submitted  on  behalf  of  the  defendant  that, 
if  he  could  -  show  that  although  the  said  credits 
were  obtained  as  aforesaid  they  were  so  obtained 
without  intent  to  defraud,  he  was  entitled  to  an 
acquittal. 

It  was  objected  by  counsel  on  behalf  of  the 
prosecution  that  an  intent  to  defraud  was  not  an 
ingredient  of  the  offence  charged  under  sect.  31 
of  the  Bankruptcy  Act  1883,  and  that  an  offence 
imder  the  said  section  was  proved  upon  pi-oof  that 
the  defendant  had  obtained  credit  to  the  extent  of 
202;  or  upwards  without  giving  the  information 
specified  in  the  section. 

The  Gourt  was  of  opinion  that  for  the  purpose 
of  determining  whether  or  not  an  offence  under 
the  section  had  been  committed  it  was  immaterial 
to  consider  whether  the  credit  had  been  obtained 


with  or  without  an  intent  to  defraud,  and  mled 
thatquefitions  proposed  to  be  put  only  with  a  Tier 
to  show  an  absence  of  an  intent  to  defnrad  could 
not  be  put,  and  directed  the  jury  upon  theqnesti<m 
of  fraudulent  intent  in  accordiuice  with  the  above 
opinion. 

The  Gourt  at  the  request  of  the  ooimsel  for  the 
defendant  consented  to  reserve  this  case  for  the 
consideration  of  Her  Majesty's  judges  in  the  event 
of  the  jury  convicting  the  defendant. 

The  jiiry  convicted  the  defendant  upon  the  fint 
two  counts  of  the  indictment,  and  he  was  sentenced 
by  the  court  to  six  weeks  imprisonment  without 
hard  labour. 

The  defendant  has  pending  the  oonsideratian  of 
this  case  been  discharged  on  recognisance  of  h^ 
to  render  himself  in  execution  in  the  event  of  the 
conviction  being  affirmed. 

The  question  for  the  consideration  of  the  judsee 
of  Her  Majesty's  High  Court  of  Justice  is,  whether 
the  above-mentioned  ruling  and  direction  wa«  ri^t 
or  wrong. 

If  the  court  is  of  opimon  that  the  defendant 
should  have  been  allowed  to  cross-examine  with  a 
view  to  show  that,  in  obtaining  the  above-menfdoned 
credits  under  the  circumstaJices  and  in  maoser 
above  mentioned,  he  had  no  intent  to  defraud,  and 
that  the  jury  should  have  been  directed  to  acquit 
the  defendant  if  satisfied  that  in  obtaining  the 
said  credits  he  had  no  such  intent,  the  conviction 
in  this  case  is  to  be  quashed ;  otherwise  it  is  to  be 
affirmed. 

By  sect.  31  of  the  Bankruptcy  Act  1883  (46  &47 
Vict.  c.  52),  it  is  enacted  that : 

Where  an  undischarged  bankrupt  under  this  Act 
obtains  credit  to  the  extent  of  twenty  pounds  or  upwanls 
from  any  person  without  informing  such  person  that  he 
is  an  undischarged  bankrupt,  he  shall  be  gnilty  of  a 
misdemeanour,  and  may  be  dealt  with  and  punished  as 
if  he  had  been  guilty  of  a  misdemeanour  under  the 
Debtors  Act  1869,  and  the  provisions  of  that  Act  shall 
apply  to  proceedings  under  this  section. 

By  sect.  18  of  the  Debtors  Act  1869  (32  &  33 
Vict.  c.  62)  it  is  enacted  that : 

Every  misdemeanour  under  the  aeoond  part  of  tiiis 
Act  shall  be  deemed  to  be  an  offenoe  within  and  subject 
to  the  provisions  of  the  Act  of  the  sesadon  of  the 
twenty-second  and  twenty-third  years  of  Uie  reign  of 
Her  present  Majesty,  chapter  seventeen,  intituled  "An 
Act  to  prevent  vexatious  indictments  for  certain  mis- 
demeanours ;"  and  when  any  person  is  charged  with  any 
such  offence  before  any  justice  or  jnstioes,  such  jnatioe 
or  justices  shall  take  into  oonaideraidon  any  evidence 
adduced  before  him  or  them  tending  to  show  that  the  act 
charged  was  not  committed  with  a  gnilty  intent. 

Haiyer,  on  behalf  of  the  prisoner,  contended  that 
the  effect  of  the  enactment  in  sect.  31  of  the 
Bankruptoy  Act  1883,  that  the  provisions  of  the 
Debtors  Act  1869  shall  apply  to  proceedings  under 
the  section,  was  to  incorporate  into  that  section 
the  provision  of  sect.  18  of  the  earlier  Act,  and 
that  therefore  it  was  incumbent  on  the  proeecution 
to  prove  an  intent  to  defraud  on  the  part  of  the 
prisoner,  or  that  at  any  rate  it  was  open  to  the 
prisoner  to  disprove  any  such  intent.  [HAWKnrs. 
J. — The  object  of  the  statute  b  not  to  prevent 
fraud,  but  to  prevent  a  person  who  is  an  undis- 
charged bankrupt  obtaining  goods  from  people 
without  those  people  being  informed  that  he  is  an 
undischarged  Dankrupt.]  In  Reg.  v.  Peters  (5t 
L.  T.  Rep.  N.  S.  545  ;  16  Q.  B.  DIt.  636;  16  Coi 
C.  G.  36;  55  L.  J.  173,  M.  G.),    Loixl  Coleridge, 
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G.J.  said  :  "  In  such  a  case  as  the  present  where  a 
man  obtains  goodu  and  does  not  pay  for  them  for 
a  substantial  period  of  time,  I  am  not  prepared 
to  say  that  we  ought  to  limit  the  plain  meaning 
of  the  woi-ds  in  the  Act  of  Parliament."  It  would 
appear  therefore  that  the  jury  were  entitled  to 
take  into  consideration  any  evidence  the  prisoner 
might  be  able  to  give  as  to  intent ;  that  here,  such 
evidence  having  been  withheld  from  the  jury,  the 
conviction  was  wrong. 

Lowenthal,  on  behalf  of  the  prosecution,  was 
not  called  upon. 

Lord  GoLERiDOE,  G.J. — This  is  an  indictment 
under  sect.  31  of  the  46  &  47  Vict.  c.  52,  a  statute 
which  says  that  where  an  undischarged  bankrupt 
obtains  credit  to  the  extent  of  twenty  pounds  or 
upwards  from  any  person  without  informing  snch 
person  that  he  is  an  undischarged  bankrupt,  he 
shall  be  guilty  of  a  misdemeanour,  and  may  be 
dealt  with  and  punished  as  if  he  had  been  guilty 
of  a  misdemeanour  under  the  Debtors  Act  186^. 
Now  this  man  did,  the  jury  have  found,  obtain 
credit  to  the  extent  of  1032.  13s.  lid.  and 
163Z.  2s.  6d.  from  a  person  with  whom  he  dealt 
without  informing  such  person  that  he  was  an 
undischarged  bankrupt.  It  appears  to  me,  there- 
fore, that  the  whole  purpose  of  the  statute  was 
fulfilled,  and  that  everything  that  was  necessary 
was  proved  before  the  quarter  sessions.  The  only 
distinction  between  this  and  the  case  of  Beg.  v. 
Peters  {ubi  sup.)  is,  that  there  it  was  a  cash  trans- 
action, whereas  here  it  was  not  a  cash  trans- 
action. That  case  clearly  lays  down  the  rule  that 
it  is  immaterial  whether  it  was  a  cash  transaction 
or  not.  The  words  of  the  statute  are  "  obtaining 
credit,"  and  it  is  found  that  here  the  prisoner 
obtained  goods  on  credit.  The  prisoner  having 
obtained  credit  without  giving  the  required  infor- 
mation, I  cannot  entertain  a  doubt  but  that 
whether  or  not  he  had  any  intent  to  defraud  he 
had  done  all  that  was  necessary  to  bring  him 
within  the  section,  and  that  the  conviction  was 
perfectly  right.  It  follows  that  the  conviction 
must  be  sustained. 

Hawkins,  J. — I  am  of  the  same  opinion,  and 
•cannot  entertain  any  doubt  on  the  subject  when 
I  read  the  words  of  the  section,  namely,  that 
"  where  an  undischarged  bankrupt  obtains  credit 
to  the  extent  of  twenty  pounds  or  upwards  fi-om 
any  person  without  iiuorming  such  person  that 
he  is  an  undischarged  bankrupt,  he  shall  be  guilty 
of  a  misdemeanour."  The  reference  at  the  end  of 
the  section  to  the  Debtors  Act  1869,  to  which  our 
attention  has  been  drawn  by  the  learned  counsel 
for  the  prisoner,  is  relied  upon  as  showing  that  an 
intent  to  defraud  is  an  essential  element  in  the 
offence  created  by  the  section.  I  have  looked  at 
that  Act,  however,  and  am  very  much  struck  by 
the  fact  that  all  the  offences  there  are  offences  in 
the  creation  of  which  the  words  "  with  intent  to 
defraud  "  are  used,  or  the  words  "  unless  the  jury 
is  satisfied  that  he  had  no  intent  to  defraud."  It 
ean  hardly  therefore  have  been  intended  by  the 
Legislature  in  the  present  Act  to  have  made  this 
an  offence  only  where  there  is  an  intent  to  defraud. 
I  am  quite  satisfied  that,  if  it  had  been  so  intended, 
we  should  have  found  those  words  in  the  statute. 
I  am  therefore  of  opinion  that  this  conviction  must 
be  aflirmed. 

Mathew,  J. — An  ingenious  attempt  is  made  in 
this  case  to  incorporate  sect.  18  of  the  Debtors 


Act  1869  into  sect.  31  of  the  Bankruptcy  Act 
1883,  and  to  read  the  latter  section  as  if  there 
were  found  at  the  end  of  the  section  these  words  : 
"  And  when  any  person  is  charged  with  any  such 
offence,  any  evidence  attending  to  show  that  the 
act  charged  was  not  committed  with  a  guilty 
intent  smiU  be  taken  into  consideration."  Now 
is  that  the  usual  way  to  interpret  statutes  P  It 
seems  to  me  clear  that  it  is  not,  because  when  you 
look  at  sect.  18  of  the  earlier  Act  it  is  clear  that 
it  applies  to  proceedings  before  justices,  and  that 
its  object  is  to  enlarge  the  discretion  of  the  justices 
under  the  general  discretion  conferred  upon  them 
by  the  Vexatious  Indictments  Act.  In  my  opinion 
this  conviction  should  be  affirmed. 

Gave,  J. — ^I  am  of  the  same  opinion.     The 
question  of  intent  does  not  arise  in  this  case. 

Gbanthah,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the 
Treasury. 

Solicitors  for  the  prisoner.  Van  Sandau  and  Co., 
for  Milnes  and  Marshall,  of  Huddersfield. 


Saturday,  April  21. 

(Before  Lord  Golebidge,  G.J.,  Hawkins, 
Mathew,  Gate,  and  Gbantham,  JJ.) 

Reo.  v.  Blabt.  (a) 

Practice — Criminal  law — Evidence — Previovs  con- 
viction— Meaning  of  "  convicted  "^—Finding  of 
jury  —  Prisoner  released  on  recognisances  — 
Offences  against  Coinage  Act  1861 — ^24  &  25  Vict, 
c.  99.  ss.  9  and  12. 

The  prisoner  having  been  found  guilty  by  the  ver- 
dict of  a  jury  of  any  of  the  misdemeanours, 
crimes,  or  offences  mentioned  in  sects.  9, 10,  and  ll 
of  24i  &  26  Vict.  e.  99  {the  offences  relating  to 
Coinage  Act  1861),  is  sufficient  to  satisfy  the 
word  "  convicted "  in  sect.  12  of  that  Act,  which 
enables  the  conviction  of  a  person  for  felony  who 
has  committed  any  of  the  misdemeanours,  crimes, 
or  offences  mentioned  in  sects.  9,  10,  and  11, 
after  having  been  convicted  previously  of  any  of 
such  misdemeanours,  crimes,  or  offences.  Evidence 
therefore  of  such  finding  is  sufficient  to  support 
an  indictment  under  sect.  12,  and  it  is  not  neces- 
sary to  prove  that  final  judgment  tros  given  upon 
such  finding. 
Gase  stated  by  the  Gommon  Serjeant  of  London 
for  the  consideration  of  this  court  as  follows : 

This  prisoner  was  tried  before  me  at  the  February 
Sessions  of  the  Central  Criminal  Court,  for 
feloniously  uttering  counterfeit  coin  under  sect.  12 
of  24  &  25  Vict.  c.  99. 

A  copy  of  the  indictment  is  sent  herewith  for 
reference. 

The  prisoner  was  given  in  charge  to  the  jury 
in  accordance  with  the  usual  practice  on  the  first 
part  of  the  indictment  only,  viz.,  that  which 
charged  her  with  uttering  a  counterfeit  florin,  on 
the  11th  Jan.  1894,  to  Emily  Hutchinson,  well 
knowing  it  to  be  false  and  obunterfeit.  , 

Mr.  Partridge  appeared  as  counsel  for  the  Mint, 
and  the  prisoner  was  defended  by  Mr.  Bumie.- 

The  prisoner  in  the  hearing  of  the  jury  said, 
"  I  desire  to  plead  guilty  to  the  utteiing  of  the 

(a)  Beported  bj  B.  Cukkikohaji  Qlith,  Eaq.,  BairisMr-tt-Lkw. 
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florin  on  the  11th  Jan.  1894."  The  jury  there- 
upon found  a  verdict  of  "  guilty "  accordingly. 
The  prisoner  was  then  given  m  charge  to  the  jury 
on  tne  second  part  of  the  indictment,  which 
charged  her  with  baring  been  previously  con- 
victed on  the  23rd  April  1888,  in  the  name 
of  Ellen  Edwards,  of  unlawfully  uttering  a 
counterfeit  half-crown  to  Ellen  Dann,  knowing  the 
same  to  be  false  and  counterfeit. 

To  this  charge  the  prisoner  pleaded  "  not 
guilty." 

John  Smith  was  then  called  and  said : 

I  am  a  sergeant  of  the  S  DiTision  of  police.  I  know 
the  priaoaer  at  the  bar.  I  was  present  in  tbia  conrt  in 
April  1838.  On  the  23rd  of  that  month  the  prisoner 
was  fonnd  gnllty  by  the  jury  of  nttering  a  counterfeit 
half-crown  to  EUen  Dann,  well  knowing'  the  same  to  be 
false  and  connterfeit.  She  wag  conricted  in  the  name 
of  Ellen  Edwards.  The  prisoner  is  the  same  woman.  I 
produce  this  certificate  of  her  oonriotion.  [Certificate 
pnt  in  and  read.]  She  was  released  on  recognisance  to 
come  up  for  judgment  if  called  npon. 

A  copy  of  the  certificate  of  conviction  is  sent 
herewith,  (o) 

Mr.  Bomie,  on  the  part  of  the  prisoner,  submitted 
there  was  no  caae  to  go  to  the  jury.  In  order  to 
constitute  a  conviction  there  must  be  both  verdict 
and  judgment.  Here  there  was  no  judgment,  only 
an  order  empowering  the  prisoner  to  be  released 
on  entering  into  a  recognisance  to  come  up  for 
judgment.  By  28  &  29  Vict.  c.  18,  s.  6  (6),  the 
mode  of  prov^g  a  previous  conviction  is  set  out, 
and  provides  that  the  certificate  shall  contain 
the  substance  and  effect  only  (omitting  the  formal 
part)  of  the  indictment  and  conviction.  It  is  the 
universal  practice  for  the  clerks  of  arraigns  and 
justices  of  the  peace  to  set  out  in  such  certificates 
both  verdicts  and  judgments.  Why,  if  the  verdict 
of  the  j  ury  amounts  to  a  conviction  ?  The  univei-sal 
practice  of  such  experienced  Crown  lawyers  is 
entitled,  like  the  practice  of  conveyancers,  to  the 
highest  consideration.  An  interlocutory  judg- 
ment is  quite  unknown  to  the  criminal  law ;  final 
judgment  is  the  only  judgment  known  to  the  law, 
that  is  a  judgment  followed  by  sentence.  Beg.  v. 
Miles  (24  Q.  B.  Div.  p.  423),  although  at  first 
sight  it  may  seem  to  be  an  authority  to  the  con- 
trary, when  examined,  strongly  supports  this  view, 
because  in  this  case  judgment  was  entered 
ipsissima  verba  of  the  Summary  Jurisdiction  Act. 
If  this  case  had  been  dealt  with  in  1888  under  the 

(a)  The  certificate  was  as  follows :  "  Central  Criminal 
Cooit  to  wit.  These  are  to  certify  that  at  the  general 
session  of  the  delivery  of  the  Qneen's  Gaol  of  Newgate, 
and  other  prisons  holden  for  the  jorisdiotion  of  the 
Central  Criminal  Conrt,  at  Justice  Hall,  in  the  Old  Bailey, 
in  the  suborbs  of  the  City  of  London,  on  Monday,  the 
23rd  day  of  April,  in  the  year  of  onr  Lord  1888,  before 
certain  justices  of  oar  said  Lady  the  Qneen,  assigned  to 
deliver  the  said  gaols  of  the  prisoners  therein  being, 
Ellen  Edwards  was  in  due  form  of  law  convicted  on  a 
certain  indictment  against  her  for  that  she  did  nnlaw- 
fully  utter  a  counterfeit  half-crown  to  Ellen  Dann, 
knowing  the  same  to  be  false  and  counterfeit,  against  the 
statute,  &c.,  and  against  the  peace,  &c.,  and  the  said 
Ellen  Edwards  was  thereupon  ordered  to  find  one  snrety 
in  the  sum  of  twenty  pounds  for  her  appearance  to  hear 
judgment  when  called  npon. — Dated  the  30th  day  of 
Jan.  1894. — H.  E.  Avoet,  Clerk  of  the  said  court." 

(6)  This  shoTtld  no  donbt  have  been  24  &  23  Vict.  c.  99, 
B.  37. 


protection  of  the  First  Offenders  Act,  and  had 
followed  the  words  of  that  statute,  there  would 
have  been  a  judgment.  This  case  was  not  so 
dealt  with,  but  the  prisoner  was  released  on 
recognisance  under  the  common  law  powers  from 
time  immemorial  vest«d  in  a  judge  of  oyer  and 
terminer  and  general  gaol  delivery.  It  is  plaii^ 
laid  down  in  Hawkins'  Fleas  of  the  Crown,  p.  33, 
and  Hale's  Pleas  of  the  Crown,  p.  684,  that  there 
can  be  no  conviction  without  judgment,  and  this 
would  seem  to  follow  from  the  passage  in  Chitty 
on  Criminal  Law  (1816),  vol.  1,  p.  725  and  p.  736. 
The  point  was  fully  considered  in  1844  by  the  full 
Couit  of  Common  Fleas  in  Burgess  v.  BoeUfeur 
and,  Brown  (13  L.  J.  122,  M.  C),  and  the  court 
were  unanimous  that  there  can  be  no  conviction 
without  judgment. 

Mr.  Pai-tridge,  for  the  Grown,  —  Bwgeat  t. 
Boetefeur  and  Brown  had  been  distinguished  in  a 
recent  case  tried  before  Sir  J  ames  Stephen,  viz., 
Jephson  v.  Barker  (3  Times  L.  Rep.  40).  in  1890, 
and  referred  to  in  Stroud's  Judicial  Dictionary. 
All  through  the  Coinage  Act  the  word  "con- 
viction" is  plainly  used  in  the  sense  of  verdict. 

I  entertained  very  great  doubt  on  the  point,  but 
thought  it  safer  to  follow  Sir  James  Stephen  and  rule 
that  there  was  a  case  for  the  consideration  of  the  jnir. 
and  leave  this  court  to  determine  authoritatively 
as  to  what  constitutes  a  "conviction."  It  is 
evident  Sir  James  Stephen  was  not  himself  free 
from  doubt,  for  he  stayed  execution  to  enable  the 
point  to  be  reconsidered  in  the  Conrt  of  Appeal, 
but  the  case  was  not  proceeded  with.  The  p<Mnt 
is  from  a  practical  point  of  view  one  of  great 
impoi-tance,  as  the  practice  of  releasing  convicted 
persons  on  simple  recognisance  is  a  very  general 
and  growing  one,  and  the  protection  of  the  First 
Offenders  Act  is  of  very  limited  scope.  The  jury 
found  the  prisoner  was  the  same  person  nam^  in 
the  certificate,  and  I  respited  judgment,  and 
released  the  prisoner  on  bail.  The  question  for 
the  court  is  whether  upon  the  fact«  before  set 
out,  the  prisoner  could  be  properly  convicted  of 
felony. 

By  sect.  9  of  24  &  25  Yict.  c.  99,  it  is  enacted 
that: 

Whosoever  shall  tender,  ntter,  or  pnt  off  any  false  or 
counterfeit  coin  resembling,  or  apparently  intended  to 
resemble,  or  pass  for  any  of  the  Queen's  current  gold  or 
silver  coin,  knowing  the  same  to  be  false  or  coonteifdt, 
■hall     ...    be  guilty  of  a  misdemeanonr. 

By  sect.  12  of  the  same  Act,  it  is  enacted  that: 

Whosoever,  having  been  convicted,  either  befcra  or 
after  the  passing  of  this  Act,  of  any  such  miademeasoar, 
or  crime  and  offence,  as  in  any  of  the  last  three  preceding 
sections  mentioned,  or  of  any  felony  or  high  crime  aod 
offence  against  this  or  any  former  Act  relating  to  the 
coin,  shall  afterwards  commit  any  of  the  migdemeasoms 
or  crimes  and  offences  in  any  of  the  said  sections  mo- 
tioned, shall     ...     be  guilty  of  felony. 

And  by  sect.  37,  it  is  provided  that : 

Where  any  person  shall  have  been  convicted  of  any 
offence  against  this  Act,  or  any  former  Act  relatinj^  to 
the  coin,  and  shall  afterwards  be  indicted  for.  any  ofTeooe 
against  this  Act  committed  subsequent  to  snoh  Mm- 
viction,  it  shall  be  sufficient  in  any  snch  indictment,  after 
charging  snch  subsequent  offence,  to  state  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  isdiot- 
ment  and  conviction  for  the  previous  offence :  and  a 
certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  eon- 
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viction  for  the  prevtOTiB  offence,  porporting;  to  be  signed 
by  the  olerk  of  the  ooort  or  other  officer  haTing  or 
purporting  to  haye  the  cnstodr  of  the  records  of  the 
ooort  where  the  offender  was  first  committed,  or  by  the 
deputy  of  snch  olerk  or  ofBoer,  shall,  upon  proof  of  the 
identity  of  the  person  of  the  offender,  be  saffioient 
evidence  of  the  previons  conviction,  without  proof  of  the 
aignatare  or  official  character  or  anthority  of  the  person 
appea.ring  to  hare  signed  the  same,  or  of  his  custody  or 
right  to  the  onatody  of  the  records  of  the  court. 

Sumie,  on  behalf  of  the  prisoner,  submitted 
first,  that  the  word  "  conviction  "  strictly  means 
the  judgment  of  the  coui-t,  and  not  the  verdict 
of  the  jury,  though  it  might  in  ordinary  Iwiguage 
be  so  considered,  and  that  this  being  a  penal 
statute  the  word  was  to  be  construed  in  its  strict 
legal  sense.  Secondly,  that  even  assuming  the 
word  to  mean  the  verdict  of  the  jury,  it  was 
necessary  for  the  prosecution  to  prove  what  the 
final  judgment  of  the  court  was,  for  non  constat 
that  it  was  in  accordance  with  the  verdict,  or  that 
Buch  verdict  was  not  set  aside.  All  that  the 
prosecution  had  done  was  to  prove  an  order,  not 
a  judgment  of  the  court,  and  there  was  a  great 
difference  between  an  order  and  the  judgment  of 
the  court.  In  Burgess  v.  Boetefeur  and  Broton 
(8  Scott's  New  Rep.  194 ;  7  M.  &  G.  481 ;  13  L.  J.  122, 
M.  O.),  in  an  action  under  25  Greo.  2,  c.  36,  s.  5,  by 
an  inhabitant  who  had  given  information  as  to 
the  keeping  of  a  disorderly  house,  in  consequence 
of  which  the  keeper  of  the  house  was  indicted 
and  pleaded  guilty,  but  was  not  brought  up  for 
judgment  unm  some  time  afterwards,  it  was  held 
that  there  had  been  no  conviction  until  sentence 
was  pronounced.  In  the  course  of  his  judgment 
Tindal,  C.J.  said,  "  Undoubtedly  '  conviction '  is 
verbuin  equivoeum ;  it  is  used  sometimes  to  denote 
the  verdict  of  the  jury,  and  at  other  times  in  its 
strict  legal  sense  to  denote  the  judgment  of  the 
court."  This  being  so,  it  was  incmnbent  upon  the 
court  to  place  the  construction  upon  the  word 
which  was  most  favourable  to  the  prisoner.  In 
Beg.  v.  Ackroyd  (1  C.  &  R.  158)  Cresswell,  J.  held 
that  a  certificate  of  a  previous  conviction  tmder 
7  &  8  Geo.  4,  c.  28,  s.  11,  must  state  that  judg- 
ment was  given.  Here  there  was  no  judgment 
shown  by  the  certificate,  merely  an  order  that  the 
prisoner  should  come  up  for  judgment  when 
called  upon.  It  therefore  showed,  so  far  as  it 
showed  anything,  that  no  judgment  had  ever  been 

fiven.  Again,  m  Beg.  v.  Stonnell  (1  Coi  0.  C. 
42),  Patteson,  J.  held  that  a  certificate  of  a 
previous  conviction  for  felony  was  not  admissible 
unless  it  set  forth  not  only  the  fact  of  the  pri- 
soner's conviction,  but  also  the  judgment  of  the 
court  thereon.  So,  too,  in  Hale's  Fleas  of  the 
Crown,  vol.  1,  p.  685,  is  the  following  :  "  By  con- 
viction, I  conceive,  is  intended  not  barely  a  con- 
viction by  verdict,  where  no  judgment  is  given, 
but  it  must  be  a  conviction  by  judgment."  The 
form  of  conviction  runs,  "  It  was  thereupon  con- 
sidered by  the  court,"  and  where  the  entry  upon 
a  record  was  merely  "  it  was  ordered  "  the  com-t 
held  that  there  had  been  no  judgment : 

Rex  V.  Kenworthy,  1  B.  &  C.  711. 
In  Jephson  v.  Barker  and  another  (3  Times  L.  Rep. 
40)  the  court  held  that  where  the  keeper  of  a  dis- 
orderly house  had  merely  been  bound  over  to 
come  up  for  judgment  if  called  upon,  there  had 
been  sufficient  conviction  to  satisfy  25  Geo.  2, 
c.  36,  s.  5 ;  but  there,  as  pointed  out  by  Stephen, 
J.,  the  judgment  was  final  except  in  certain  events,  1 
VoL  LXX.,  N.  S.,  1815. 


whereas  here  the  certificate  showed  that  there  had 
been  no  final  judgment,  the  order  being  to  come 
up  for  judgment  when  cailei  upon.  He  also  cited 
Beg.  V.  Miles  (24  Q.  B.  Div.  423),  as  showing  what 
a  final  judgment  was. 

Sutton  and  Partridge,  for  the  prosecution,  were 
not  called  upon. 

Hawkiks,  J.  delivered  the  judgment  of  the 
court  as  follows : — The  Lord  Chief  Justice  and 
my  learned  brothers  have  asked  me  to  deliver 
judgment  in  this  case  on  their  behalf  as  well  as 
my  own,  and  I  have  no  diificulty  in  expressing  my 
opinion  that  this  conviction  should  oe  affirmed ; 
and  affirmed  on  the  very  simple  ground  that  the 
two  sects.  9  and  12  of  the  Coinage  Offences  Act 
1861  show-  clearly  what  construction  should  be 
placed  on  the  word  "  conviction "  in  sect.  18.  It 
IS  unnecessai-y  therefore  to  decide  any  of  the  ques- 
tions which  have  been  so  ably  argued  by  Mr. 
Bumie.  Now  sect.  9  of  the  Act  enacts  that 
whosoever  shall  put  off  any  false  or  counterfeit 
coin  shall  be  guilty  of  a  misdemeanour,  ajid  being 
convicted  thereof,  that  is  to  say,  being  found  guilty 
of  the  misdemeanour,  shall  be  Uable  to  be  im- 

?riBoned.  The  sentence  was  to  follow  the  conviction, 
t  is  clear,  therefore,  that  the  intention  of  the 
Legislature  in  enacting  this  was  that,  if  a  person 
was  found  guilty  of  an  offence  within  the  section, 
the  Legislature  meant  that  to  be  treated  as  a  con- 
viction,  and  used  the  word  "  convicted  "  as  meaning 
having  been  found  guilty.  In  this  case  the  pri- 
soner was  clearly  found  guilty,  for,  on  looking  at . 
the  certificate,  it  shows  that.  It  is  true  that  there 
is  no  mention  in  it  of  an  actual  judgment  or 
sentence,  but  that  she  had  been  found  guilty  the 
certificate  established  beyond  all  question.  Now 
the  prisoner  is  indicted  under  sect.  12  of  the 
Coinage  Offences  Act  1861,  which  creates  this  new 
offence,  and  enacts  that  whosoever  having  been 
convicted  of  any  such  misdemeanour,  or  crimen 
and  offence,  as  in  any  of  the  last  three  preceding 
sections  mentioned,  that  is  to  say,  sects.  9, 10,  and 
11,  shall  afterwards  commit  any  of  the  misde- 
meanours, or  crimes  and  offences,  in  any  of  the 
said  sections  mentioned,  shall  be  guilty  of  felony. 
The  statute  therefore  makes  that  a  felony  which, 
had  it  been  the  first  occasion  upon  which  the 
prisoner  had  been  convicted,  would  have  been  a 
misdemeanour.  The  prisoner  having  pleaded 
guilty  to  the  charge,  in  order  to  prove  the  previous 
conviction  the  certificate  was  put  in,  and  was 
admitted  without  objection.  Now  that  certificate 
shows  undoubtedly  that  the  prisoner  had  been 
previously  convicted.  Such  conviction  was  under 
sect.  9,  and  she  pleaded  guilty  to  having  committed 
a  similar  offence  to  that  of  which  she  had  been 
convicted  under  sect.  9.  It  therefore  seems  to 
us  that  she  comes  directly  within  the  language  of 
the  12th  section,  and  is  guilty  of  the  felony  of 
which  it  is  stated  in  the  case  she  has  been  cout 
victed.  It  seems  to  me  and  to  my  learned  brothers 
that  the  case  is  beyond  all  argument  when  you 
come  to  read  sects.  9  and  12.  The  conviction 
must  therefore  be  affirmed. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  The  Solicitor  to 
the  Treasury. 
Solicitor  for  the  prisoner,  T.  0.  Evans. 
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H^oust  of  ILorlis. 

March  15, 19,  and  April  16. 

(Before  the  Lobd  Chastcellor  (Herachell),  Lords 

Watson,  Macnaqhten,  and  Mobhis.) 
Bbitibh  and  Amebican  Tbxtstee  and  Finance 

cobpobation  v.  ooupeb.  (a) 
on  appeal  fbom  the  coubt  op  appeal  in 

ENGLAND. 
Company  —  Reduction   of   capital  —  Dissentient 
shareholder — Companies    Act    1867  (30   &    31 
Vict.  c.  131),  ss.  9  and  11,  and  1877  (40  *  41 
Vict.  c.  26),  88.  3  and  4. 
n  is  not  beyond  the  statutory  jurisdiction  of  the 
court,  under  the  Companies  Acts  1867, 1877,  to 
sanction  a  scheme  for  the  reduction  of  the  capital 
of  a  limited  company  which  does  not  deal  in  the 
same  way  with  all  shares  of  the  same  class. 
A   company   carried   on  btuiness  in  the    United 
Kingdom  and  in  America,  and  a  portion  of  its 
investments  and  some  of  its  shareholders  were  in 
that  country.     Differences  having  arisen  between 
the  directors  in  England  and  the  American  com- 
mittee, it  was  agreed  that  the  American  share- 
holders should  take  over  the  American  investments 
upon  terms,  thai  the  company  should  cease  to  carry 
on  business  in  America,  and  that  the  capital  of 
the  company  should  be  reduced  by  the  amount  of 
the  shares  held  in  America.    A  special  resolution 
Jot  carrying  out  this  agreement  was  duly  passed 
and  confirmed.    All  the  creditors  of  the  company 
had  either   been  paid  or  had  assented    to  the 
arrangement. 
.  Held  {reversing  the  judgment  of  the  courtbelow),  that 
the  arrangement  was  not  ultra  vires  of  the  com- 
pany, and  slwuld  be  saruitioned  by  the  court. 
Be  Denver  Hotel  Company  (68  L.  T.  Bep.  N.S.8; 

(1893)  1  Ch.  495)  distinguished. 
Trevor  v.  Whitworth  (67  L.  T.  Bep.  N.  8.  457  ; 

12  App.  Cas.  409)  explained. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lindley,  Bowen,  and  Smith, 
Ii.JJ.),  who  had  affirmed  a  judgment  of  North,  J. 
The  facts  of  the  case  are  fully  set  out  in 
-the  judgment  of  the  Lord  Chancellor.  In  the 
courts  Selow  it  was  held  that  the  case  was 
■governed  by  the  rule  laid  down  in  Be  Denver 
Hotel  C<mpany  (68  L.  T.  Eep.  N.  S.  8 ;  (1893)  1 
<ih.  486). 

Cozens-Hardy,  Q.C.  and  Kirby  appeared  for  the 
appellants,  the  company. 

Bomer  for  the  respondent,  a  dissentient  share- 
holder. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

April  16. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lobd  Chancellob  (Herschell).  —  Mr 
Lords  :  The  appellant  company  on  May  18,  1892, 
presented  a  petition  praying  that  a  special  resolu- 
tion passed  and  confirmed  at  extraordinary  general 
meetings  of  the  corporation  might  be  confirmed 
by  the  court.  The  resolution  provided  for  a 
modification  of  the  conditions  of  the  memorandum 
of  association  by  a  reduction  of  the  capital  of  the 
company  from  2,000,000?.,  divided  into  188,600 
ordinary  shares  of  lOZ.  each,  and  114,000  genei'al 

(a)  Reported  by  C.  E.  HJlLDBN,  Esq.,  BtrrUter-at-Lan-. 


founders*  shares  of  11.  each  (of  which  there  had 
been  issued  63,109  ordinaiy  and  72,298   general 
founders'    shares),    to    1,691,737?.,    divided    into 
160,767  ordinary  shares  of  lOZ.  each  and  84.C«7 
general  founders'  shares  of  11.  each,  and  that  the 
remainder  of  the  capital  —  namely,  the  27,833 
ordinary  shares,  numbered  as  therein  nientioned — 
be  paid  off  (the  capital  represented  thereby  being 
in  excess  of  the  wants  of  the  company),  and  that 
such     last-mentioned     ordinary     and      general 
founders'  shares    respectively    and  all    uabOity 
thereon  be  wholly  extinguished.    The  company 
had  carried  on  business  in  the  United  States,  and 
a  portion  of  its  investments  were  in  that  country. 
These  investments  had  been  made  by  the  directors 
on  the  advice  of  a  committee  of  the  board  resident 
in  America.     Differences  arose  between  the  board 
of  directors  in  England  and  the  Americaji  com- 
mittee as  to  the  management  of  the  busine^  of 
the  corporation,  which  rendered  it  imptossible  to 
carry  on  such  business  both  in  England  and  the 
United  States  with  advantage.   It  was  accordingly 
determined  that  the  best  course  to  be  adopted  was 
that  the  company  should  cease  to  carry  on  bubineas 
in  the  United  States,  and  it  was  arranged  that 
the  American  investments  should  be  made  over  to 
the  American  shareholders  subject  to  the  payment 
of  11,000?.  to  the  corporation,  and  that  the  shares 
held  by  the  American  shareholders   shonld  be 
cancelled,  thus  reducing  pro  tanto  the  capital  ot 
the  company.     This  arrangement  was,  as  I  have 
stated,  approved  by  the  shareholders  at  two  extra- 
ordinary general  meetings.     All  the  creditors  of 
the  company  have  either  been  paid  or  have  as- 
sented to  the  arrangement.    The  interests  of  the 
shareholders  alone  have  therefore  to  be  considered. 
On  the  hearing  of  the  petition  confirmation  by  the 
court  was  opposed    by    one    of    their    number. 
North,    J.    dismissed    the    petition  with    coats, 
and  his  decision  was  affirmed  by  the  Court  of 
Appeal.    The  case  was,  in  both  coui-ts,  supposed 
to  he  governed  by  the  views  expressed  by  the 
Court  of  Appeal  in  the  case  of   Tht  Denver  Hotel 
Company  (68  L.  T.  Rep.  N.  S.  8;  (1893)  1  Ch.  495) 
that  a  company  could  not  reduce  its  capital  by 
paying  off  some  of  its  shareholders  unless  aU 
shareholders  of  the  same  class  were  dealt  with 
alike.     The  merits  of  the  arrangement  embodied 
in  the  resolution  now  in  question  were  not  entered 
into.    The  position  assumed  was  that  the  court 
had  no  power  to  confirm  it  as  being  ultra  vires. 
This   renders  it  necessary  to  consider   carefully 
what  are  the  powers  conferred  by  the  Companies 
Act,  1867,  and  the  amending  Act  of  1877.    By  the 
earlier  of  these  statutes  companies  were  for  the 
first  time  empowered   to   reduce   their  capital 
Sect.  9  provides  that  any  company  limited  by 
shares  may,  by  special  resolution,  so  far  modify 
the  conditions  contained  in  its  memorandum  as  to 
reduce   its  capital;   and  by  sect.  11  a  company 
which  has  passed  a  special  resolution  for  reducing 
its  capital  may  apply  to  the  court  by  petition  for 
an  order  confirming  the  reduction,  and  on  the 
hearing  of  the  petition  the  court,  if  satisfied  that 
every  creditor  entitled  to  object  to  the  redu<^on 
has  either  been  paid  or  been  secured  or  cons^ta, 
may  make  an  order  confirming  the  red»iction.    In 
consequence  of  views  indicated  by  Jessel,  If-B., 
that  the  Act  of  of  1867  did  not  sanction  the  return 
of  unpaid  capital  the  Act  of  1877  was  passed.    It 
was  enacted  by  sect.  3  that  "  capital,"  as  used  in 
the  Act  of  1867,  shall  include  paid-ap  capital,  and 
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the  power  to  reduce  capital  conferred  by  that  Act 
"shall  include  a  power  to  pay  off  any  capital 
which  may  be  in  excess  of  the  wants  of  the  com- 
pany."   To  the  terms  of  sect.  4  I   shall  have 
occasion  to  refer  pi-esently.    It  wiU  be  observed 
that    neither    of    these  statutes   prescribes  the 
manner  in  which  the  reduction  of  capital  is  to  be 
effected.  Nor  is  there  any  limitation  of  the  power 
of  the  court  to  confirm  the  reduction,  except  that 
it  must  first  be  satisfied  that  all  the  creditors 
entitled  to  object  to  the  reduction  have  either 
consented  or  been  paid   or    secured.      Now,  it 
can  scarcely  be  denied  that  such  a  scheme  as 
that     under    consideration,    by    which    certain 
of     the    shareholders    receive     a    part    of    the 
assets  of  the  company  equivalent  to  their  shares 
therein,  such   shares  being  then   cancelled,  is  a 
mode  of  effecting  a  reduction  in  the  capital  of  the 
company.    When  the  case  of  Trevor  v.  Whitworth 
(67  L.  T.  Rep.  N.  S.  457 ;  12  App.  Oas.  409)  was  before 
this  House  Lord  Macnaghten  said :  "  I  may  say 
that  the  Act  of  1867,  as  explained  by  the  Act  of 
1877,  seems  to  prohibit  a  company  from  piuxshasing 
its  own  shares,  except  under  certain  stringent  con- 
ditions.    When  Parliament  sanctions  the  doing  of 
a  thing  under  certain  conditions  and  with  certain 
restrictions,  it  must  be  taken  that  the  thing  is 
prohibited  unless  the  prescribed  conditions  and 
restrictions  are  observed.     Now  the  Act  of  1882 
makes  no  provision  for  reduction  of  capital.    The 
Act  of  18(i7  allows  a  limited  company  to  reduce 
its  capital  under  con'litions  which  carefully  protect 
the  interests  of  ci-editors.  The  Act  of  1877  explains 
that  the  power  to  reduce  capital  includes  a  power 
to  '  pay  off  any  capital  which  may  be  in  excess  of 
the  wants  of  the  company,'  and  it  dispenses  wi(^ 
some  of  the  prescribed  conditions  when  the  reduc- 
tion does  not  involve  either  the  diminution  of  any 
liability  in  respect  of  unpaid  capital,  or  '  the  pay- 
ment to  any  shareholder  of  any  paid-up  capital.' 
It  follows  that,  if  the  operation  be  affected  by  pay- 
ment of  capital  to  any  one  shareholder,  all  the 
prescribed  conditions  must  be  followed.   Payment 
of  capital  to  any  one  shareholder  is  just  as  much 
a  reduction  of  capital,  and  just  as  detrimental  to 
the  interests  of  creditors,  as  the  payment  of  the 
same  amount  among  all  the  shareholders  rateably. 
It  is  none  the  less  a  payment  off  of  capital,  within 
the  meaning  of  the  Act  of  1867,  as  explained  by 
the  Act  of  1877,  because  the  shareholder  to  whom 
the  payment  is  made  renounces  in  return  the  right 
to  participate  in  the  joint  stock  of  l^e  company." 
I  did  not  express  myself  so  definitely  on  the  point, 
but  I  said,  "  Experience  appears  to  have  ^own 
t  at  circumstances  might  occur  in  which  a  rednc- 
t    n  of   the  capital  would    be  expedient,      Ac- 
c  rdingly,  by  the  Act  of  1867,  provision  was  made 
e.nabling  a  company,  under  strictly  defined  condi- 
t>ons,  to  reduce  its    capital.     Nothing  can  be 
stronger  than  these  carefully  worded  provisions 
to  show  how  inconsistent  with  the  very  constitu- 
tion of  a  joint-stock  company,  with  limited  liability, 
the  right  to  reduce  its  capital  was  considered  to 
be.'-    And  further  on  I  said :  "And  the  stringent 
precautions  to  prevent  the  reduction  of  the  capital 
of  a  limited  company  without  due  notice  and 
judicial  sanction,  would  be  idle  if  the  company 
might  purchase  its  own  shares  wholesale,  and  so 
effect  the  desired  result."    There  can  be  no  doubt 
that  the  ratio  decidendi  in  that  case  was  in  part,  at 
least,  this — that  a  company  which  paid  away  its 
assets  for  the  purchase  of  its  own  shares  did 


thereby  reduce  its  capital,  and  that  not  in  a  manner 
authorised  by  the  Legislature.  If,  then,  the  scheme 
which  the  court  is  asKed  to  confirm  be  in  fact  one 
for  reduction  of  capital,  I  am,  with  all  deference, 
at  a  loss  to  understand  how  the  court  in  confirm- 
ing it  could  be  acting  ultra  vires,  seeing  that,  as  I 
have  pointed  out,  the  statute  has  not  prescribed 
the  manner  in  which  the  reduction  is  to  be  carried 
out,  nor  has  it  prohibited  any  method  of  effecting 
that  object.    Indeed,  the  provisions  of  sect.  4  of 
the  Act  of  1877  recognise  that  a  scheme  may 
involve  the  payment  to  a  shareholder  of  a  part  of 
the  paid-up  capital,  for  it  enacts  that  where  the 
reduction  of  capital  by  the  company  does  not 
involve   either   the    diminution    of   liability    in 
respect  of  unpaid  capital  or  the  payment  to  any 
shu^holder  of  any  paid-up  capital,  the  creditors  of 
the  company,  unless  otherwise  directed  by  the 
court,  shall  not  be  entitled  to  object  or  required 
to    consent  to  the   reduction.     In  the  case  of 
The  Denver   Hotel    Company,   Lindley,   L.J.,  in 
delivering  the  judgment  of  the  court,  said :  "  If 
this  transaction  really  was  a  purchase  by  the  com- 
pany of   its  own   shares    from   one   shareholder 
only,  we  are  of  opinion  that  the  court  could  not. 
sanction  it.  The  purchase  by  the  company  involves . 
the  possession  by  the  company  of  sufficient  assets 
to  pay  for  the   shares  bought,  and  the   capital 
represented  by  such  shares  would  not  be  lost,  nor 
unrepresented  by  available  assets.     The  capital 
might  be  in  excess  of  the  wants  of  the  company, 
wiwiin  the  words  of  sect.  3  of  the  Companies' 
Act,  1877.      But    these    words   cannot,  in    our 
opinion,  be  construed  so  as  to  enable  a  company  to 
prefer  one  shareholder  to  another  of  the  same 
class  as  himself  by  buying  up  his  shares,  and  we 
cannot  regard  Lord  Macnaghten's  judgment  in 
Trevor  v.  Whitworth  as  intimating  that  any  such 
transaction  is  within  the  statute.    His  remarks 
were  made  to  enforce  his  view  that,  apart  from  the 
Companies  Acts  1867  and  1877,  it  is  ultra  vires  of 
a  limited  company  to  buy  its  own  shares,  even  if 
its  memorandum  and  articles  expressly  authorise 
it  to  do  so.     But  he  was  not  contemplating  pre- 
ferring one  shareholder  to  another  of  the  same- 
class  as  himself."     If  all  the  shareholders  of  a 
company  were  of  opinion  that  its  capital  should 
be  reduced,  and  that  this  reduction  would  best  b» 
effected  by  paying  off  one  shareholder  and  can- 
celling the  shares  held  by  him,  I  cannot  see  any- 
thing in  the  Acts  of  1867  and  1877,  which  would 
render  it  incumbent  on  the  court  to  refuse  to- 
confirm  such  a  resolution,  or  which  shows  that  it 
would  be  ultra  vire»  to  do  so.    I  do  not  see  any 
danger   in  the   conclusion   that  the    court  has 
power  to  confirm  such  a  scheme  as  that  now  in 
question,  or  any  reason  to  doubt  that  this  was  the 
intention  of  the  Legislattire.      The  interests   of 
creditors  ai-e  not  involved,  and  I  think  it  was  the 
policy    of   the  Legislature   to    intrust    the  pre-, 
scribed  majority  of  the  shareholders  with  the 
decision  whether  there  should  be  a  reduction  of 
capital,  and  if  so,  how  it  should  be  carried  into 
effect.    The  interests  of  the  dissenting  minority 
of  the  shareholders  (if  there  be  such)  are  pi-operly 
protected  by  this :  that  the  decisionof  the  majority 
can  only  prevail  if  it  be  confirmed  by  the  court. 
This  is  a  complete  answer  to  the  argument  ably 
urged  by  Mr.  Romer  at  the  bar.  tliat  if  all  the 
shareholders  of  the  same  class  were  not  dealt  with 
in  precisely  the  same  fashion,  the  interests  of  the 
minority  might  be  unjustly  eacrified  to  those  of  the 
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majority.  There  can  be  no  doubt  that  any  scheme 
■which  dioea  not  provide  for  uniform  treatment  of 
ahareholdera  whose  rights  are  similar,  would  be 
most  narrowly  scrutinised  by  the  court,  and  that 
no  such  scheme  ought  to  be  confirmed  unless  the 
court  be  satisfied  that  it  will  not  work  unjustly 
or  inequitably.  But  this  is  quite  a  different  thing 
from  saying  that  the  court  has  no  power  to  sanc- 
tion it.  It  was  further  argued  that  the  scheme 
was  not  within  the  statutory  powers  of  the  com- 
pany, inasmuch  as  these  were  confined  to  paying 
off  "  any  capital  which  may  be  in  excess  of  the 
wants  of  the  company."  I  may  observe  that  sect. 
3  of  the  Act  of  1877,  which  contains  these 
words,  only  enacts  that  the  power  to  reduce  capi- 
tal conferred  by  the  Act  of  1867,  "  shall  include  " 
that  power.  But  even  if  this  is  to  be  regarded 
(whicn  I  am  far  from  saying  that  it  is)  as  a  limita- 
tion of  the  power  to  reduce  capital  by  paying  off 
paid-up  capital,  I  am  of  opinion  that,  m  view  of 
the  alterations  intended  in  the  method  of  carrying 
on  the  business  of  this  corporation  the  case  is  one 
in  which  the  reduction  has  been  effected  because 
the  capital  is  in  excess  of  the  requirements  of  the 
company.  Assuming  that  it  is  within  the  power 
of  the  court  to  confirm  such  a  scheme  as  the  pre- 
sent, it  was  scarcely  contended  by  the  learned 
counsel  who  represented  the  respondent  that 
there  was  any  grouud  for  refusing  to  do  so,  or  that 
it  Involved  any  result  either  unjust  or  inequitable; 
and,  indeed,  in  view  of  the  evidence  before  the 
court,  it  would  not  have  been  possible  successfully 
to  maintain  such  a  contention.  For  these  reasons 
I  am  of  opinion  that  the  judgment  appealed  from 
should  be  reversed,  and  that  the  special  resolution 
,  should  be  confirmed,  and  I  move  your  Lordships 
.  accordingly.  Having  regard  to  the  fact  that  the 
term  "  reduced  "  has  be^  used  in  describing  the 
company  for  a  very  considerable  time,  I  think 
that  they  may  be  allowed  hereafter  to  discontinue 
that  adiution. 

Lord  Watson. — My  Lords :  The  appellants,  who 
.are  a  company  limited  by  shares,  ask  the  court  to 
confirm  a  special  resolution  for  the  reduction  of 
theircapital,  which  has  been  passed  by  a  statutory 
majority  of  the  members.  The  scheme  submitted 
for  confirmation  involves  the  cancellation  of  all 
their  unissued  shares,  and  also  the  application  of 
part  of  the  available  assets  of  the  company  to  the 

fnrchase  and  extinction  of  a  certain  proportion 
oth  of  generalf  ounders'  shares  andordinary  shares, 
those  being  the  two  classes  into  which  their 
nominal  capital  is  divided.  If  the  scheme  were 
carried  out  their  reduced  capital  would  consist  of 
the  shares  now  held  by  those  members  whose 
interests  are  not  to  be  purchased  and  extinguished. 
The  company  have  practically  no  outside 
creditors ;  but  their  petition  is  opposed  by  the 
respondent,  who  owns  shares  of  both  classes.  At 
the  bar  of  the  House  he  did  not  maintain  that, 
under  the  scheme  sought  to  be  confirmed,  the 
shareholders  of  either  class,  whether  they  were 
bought  out  or  continued  to  be  members,  would 
not  each  of  them  receive  a  fair  and  reasonable 
eqmvalent  for  his  present  interest  in  the  company, 
and  nothing  more.  He  relied  solely  upon  the 
plea  that  it  is  beyond  the  statutory  jurisdiction 
of  the  courts  to  sanction  any  scheme  for  the  re- 
duction of  capital  which  does  not  deal  in  precisely 
the  same  way  with  each  and  every  share  belonging 
to  the  same  class.  If  that  be  the  law  it  is  manifest 
that  in  some  cases  the  result  might  be  unfortu- 


nate. Apart  from  the  interest  of  creditors,  the 
question  whether  each  member  shall  have  his 
share  proportionately  reduced,  or  whether  some 
membei'S  shall  retain  the  shares  unreduced,  the 
shares  of  others  being  extinguished  upon  their  re- 
ceiving a  just  equivalent,  is  a  purely  domestic 
matter,  and  it  may  be  greatly  for  the  advantafle 
of  the  company  that  the  latter  alternative  shomd 
be  adopted.  Although  every  member  of  the  com- 
pany were  agreed  as  to  the  desirability  of  taking 
that  course,  if  the  plea  of  the  respondent  be  well- 
founded,  the  court  would  have  no  power  to  assist 
them.  North  J.  dismissed  the  petition, 
and  his  decision  was  affirmed  by  the  Appeal 
Court.  There  is  no  record  before  us  of  what 
was  said  by  the  learned  judges;  but  it  ap- 
pears that  the  case  was  admitted  by 
counsel  to  be  within  the  rule  ezpreaaed  by 
Lindley,  L.J.,  in  Be  Denver  Hotel  Coiapantf 
(ubi  tup.),  and  that  the  rule  was  followed  as  a  pre- 
cedent binding  upon  them,  and  without  discussion 
by  the  Appeal  Court.  In  that  case  the  scheme 
before  tike  court  for  its  approval  embraced  a 
transaction  for  the  sale  of  one  of  the  company's 
assets  to  a  shareholder.  The  sale  was  to  be  in 
consideration  of  a  sum  of  3000Z.,  and,  as  Lindley, 
L.J.,  states,  "in  further  consideration  of  his 
surrendering  his  shares  to  the  company."  North, 
J.,  who  had  refused  confirmation,  held  that  the 
ti-ansaction  amounted  in  substance  to  the  repay- 
ment of  capital  to  part  of  a  class  of  Bhareholoers, 
against  the  wish  of  one-seventh  of  the  whole ;  and, 
in  those  circumstances,  lus  Lordship  was  of 
opinion  that  he  had  no  power  to  give  effect  to  the 
arrangement,  although  he  considered  it  to  be  a 
beneficial  one,  and  would  have  been  prepared  to 
sanction  it  if  he  had  the  power  to  do  so.  The 
Appeal  Court  reversed  his  judgment,  and  con- 
firmed the  resolution.  They  held  that  the  trans- 
action was  not  a  purchase,  but  a  surrender  of 
shares,  which  could  have  been  effected  by  the 
company  without  the  sanction  of  the  court. 
Lindley,  L.J.,  said:  "If  this  transaction  reaUy 
was  a  purchase  by  the  company  of  its  own  shares 
from  one  shareholder  only,  we  are  of  opinion  that 
the  com-t  could  not  sanction  it.  The  purchase  by 
the  company  involves  the  possession  by  the  com- 
pany of  sufficient  assets  to  pay  for  the  shares 
bought,  and  the  capital  represented  by  sach 
shares  would  not  be  lost  nor  unrepresented  by 
available  assets.  The  capital  might  be  in  excess 
of  the  wants  of  the  company,  within  the  words  of 
sect.  3  of  the  Companies  Act,  1877.  But  these 
words  cannot,  in  our  opinion,  be  construed  so  ss 
to  enable  a  company  to  prefer  one  shareholder  to 
another  of  the  same  clans  as  himself,  by  buying 
up  his  shares,  and  we  cannot  regard  Lord  Mac- 
nagh ten's  judgment  in  Trevor  v.  Whitworth  (ufct 
sup.)  as  intimating  that  any  such  transaction  is 
within  the  statute."  I  agree  with  the  Lords 
Justices  in  thinking  that  the  observations  made 
in  Trevor  v.  Whitworth  by  Lord  Macnaghten 
were  not  intended  to  have,  and  have  not,  any 
direct  bearing  upon  the  construction  of  the 
powers  committed  to  the  court,  with  respect  to 
reduction  of  capital,  by  the  Act  of  1867  and  sub- 
sequent statutes.  They  were  directed  to  the 
point  that  the  purchase  of  its  own  shares  by  a 
company,  although  made  on  terms  advantageous, 
is,  in  efi'ect,  a  reduction  of  its  paid-up  capit^  and 
is,  therefore,  ultra  vires  of  the  company.  For  the 
purpose  of  this  appeal  the  decision  of  the  House 

Digitized  by  VjVJWV  IC 


Avg.  25,  18M.] 


THE  LAW  TIMES. 


[Vol.  LXX.,  N.  S.-885 


H.  OF  L.]       British  and  American  Truster,  &c.,  Gorporatioit  v.  Goxtper.       [H.  of  L. 


in  Trevor  v.  Whitworth  does  not  appear  to  me  to 
go  farther  than  to  a£5mi  that  the  purchase  of  its 
shares  by  a  company  is  one  of  the  methods  br 
which  a  reduction  of  its  capital  can  be  efPected. 
It  does  not  establish    that    reduction    by  that 
method  is  more   deeply  tainted   with    illef^ality 
than  any  other  means  by  which  the  same  result  is 
attainable.    To    my  mmd    the  only  substantial 
question  arising  in  this  appeal  is  whether  these 
empowering  statutes  give  jurisdiction  to  entertain 
proposals  for  reduction  of  capital  in  any  manner 
whatever  of  which  the  courts  may  approve,    or 
whether  their  jurisdiction  is  excluded,  m  the  case 
«f   proposals  to    reduce    it  by  the  purchase  of 
ahares.    Sect.  9  of  the  Act  of  1867  contains  the 
leading  enactments  upon  this  subject.    It  enables 
a  company  limited  by  shares  so  far  to  modify  the 
conditions  in  its  memorandum  of  association  as 
to  reduce  its  capital,  if  authorised  to  do  so  by  its 
regulations  as  originally  framed,  or  as  altered  by 
special  resolution.    Sect.  11  provides  that  a  com- 
pany which  has  passed  a  special  resolution  to  that 
effect  may  apply  to  the  court  for  its  confirmation. 
Specific  directions  are  given  for  the  guidance  of 
the  court,  with  the  view  of  protecting  tne  interests 
of  creditors  of  the  petitioning  company  ;  but,  in  so 
far  as  concerns  the  interests  of  its  members,  I  do 
not  find  a  sinele  expression  in  the  Act  tending 
to  indicate   that  the  discretion  of  the  court  to 
grant  or  refuse  such  an   application    does    not 
«xtend  to  every  possible  mode  of  reducing  capital. 
The  decision  of  the  Appeal  Court  in  iJe  Denver 
Hotel  Company  proceeds  upon  the  view  that  re- 
-ductiou  by  purchase  of  shares  is  not  covered  by 
the  words  of  sect.  3  of  the  Act  of  1877.  Assuming 
that  view  to  be  correct,  the  clause  does  not,  in  my 
opinion,  derogate  from  the  rights  already  given  to 
companies,  subject  to  the  approval  of  the  court, 
by  the  Act  of  1867.    It  does  not  profess  to  give  a 
complete  definition  of  these    rights;    it  simply 
explidns,  and  possibly  extends,  in  some  particulars, 
the  provisions  of  the  previous  statute.    The  next 
clause  (sect.  4)  contains  a  proviso  which  appsars 
to  me  to  support  the  inference  that  capital  may 
be  legitimately  reduced  by  buying  out  some  of 
the  members  of  the  company.     It  dispenses  with 
certain  conditions  required  by  the  Act  of  1867, 
except  in  cases  where  the  reduction  of    capital 
involves  "  either  the  diminution  of  any  liability 
in  respect  of  unpaid  capital,  or  the  payment  to 
any  shareholder  of  any  paid-up  capital."    These 
last  words   appear   to   contemplate   that  repay- 
ment of  paid-up  capital  may  be  made  either  to 
all   or   to  one   or  more  of   the  body  of  share- 
holders.   For  these  considerations  I  cannot,  not- 
withstanding  the  able  argument  of  Mr.  Bomer, 
for  the  respondent,  resist  the  conviction  that  the 
courts  below  were  bound  to  entertain  the  present 
case  and  to  dispose  of  it  upon  its  merits.    I  see 
no  reason    to  doubt  that  the   Ooui-t  of  Appeal 
arrived    at  a    just    conclusion    in    Ite    Denver 
Hotel  Company,  although  I   am  by  no  means 
satisfied  that  the  surrender  made  in  that  case 
was  one  which  the  company  could  lawfully  accept 
witJiout  the  sanction  of  the  court.    In  Trevor  v. 
Whitworth,  Lord  Macnaghten  said:  "I  conceive 
that  there  can  be  no  objection  to  the  surrender 
•of  shares  which  are  liable  to  forfeiture.    A  sur- 
render of  shares   in  return  for  money  paid  by 
the  company  is  a   sale,   and  open   to  the   some 
objections  as  a  sale,  whatever  expression  may  be 
nsed  to  describe  or  disguise  the  transaction." 


I  concur  in  that  opinion ;  and  I  do  not  think  the 
transaction  ceases  to  be  a  sale  in  substance 
when  the  surrender  of  his  share  forms,  not  the 
whole,  but  part  only,  of  the  consideration '  given 
by  a  shareholder  in  exchange  for  an  asset  of  the 
company.  Seeing  that  the  respondent  has  not 
argued  that  any  injustice  would  follow  to  himself 
or  any  other  member  of  the  company,  I  am  of 
opinion  that  your  Lordships  ought  not  only  to 
reverse  the  judgmente  appealed  from,  but  to 
confirm  the  special  resolution. 

Lord  Macnaghten. — My  Lords  :  I  agree. 
Under  the  Companies  Act  1862  it  was  not  com- 
petent for  a  company  limited  by  shares  to  reduce 
ite  capital.  Such  an  operation  would  have  been  in 
contravention  of  one  or  more  of  the  statutory  con- 
ditions of  the  memorandum,  which  the  Act  as  it 
then  stood  made  unalterable.  The  difficulty,  how- 
ever, was  removed  shortly  afterwards  by  legisla- 
lation.  The  Companies  Act  1867  declares  that 
any  company  limited  by  shares  may,  by  special 
resolution,  so  far  modify  the  conditions  contained 
in  its  memorandum,  if  authorised  to  do  so  by  its 
regulations  as  originally  framed,  or  as  altered  by 
special  resolution,  as  to  reduce  ite  capital.  The 
power  is  general.  The  exercise  of  the  power  is 
fenced  round  by  safeguards  which  are  calculated 
to  protect  the  intereste  of  creditors,  the  intereste 
of  shareholdei's,  and  the  intereste  of  the  public. 
Creditors  are  protected  by  express  provisions. 
Their  consent  must  be  pi-ocured,  or  their  claims 
must  be  satisfied.  The  public,  the  shareholders, 
and  every  class  of  shareholders,  individually  and 
collective,  are  protected  by  the  necessaiy  pub- 
licity of  the  proceedings,  and  by  the  discretion 
which  is  intrusted  to  tne  court.  UntH  confirmed 
by  the  court  the  proposed  reduction  is  not  to  take 
effect,  though  all  the  creditors  have  been  satisfied. 
When  it  is  confirmed  the  memorandum  is  to  be 
altered  in  the  prescribed  manner,  and  the  com- 
pany, as  it  were,  makes  a  new  departure.  With 
these  safeguards,  which  are  certainly  not  incon- 
siderable, the  Act  apparently  leaves  the  com- 
pany to  detei'mine  the  extent,  the  mode,  and  the 
incidence  of  the  reduction,  and  the  application  or 
disposition  of  any  capital  moneys  which  the  pro- 
posed reductions  may  set  free.  The  Companies 
Act  1877  was  passed  mainlv  in  order  to  remove 
certain  donbU  created  by  the  decision  of  Jessel, 
M.B.  in  Be  Ebbw  Vale  Steel,  Iron,  and  Coal  Com- 
pany (36  L.  T.  Rep.  N.  8.  308 ;  4  Ch.  Div.  827), 
which  was  a  surprise  to  the  profession  at  the  time, 
and  is,  I  believe,  generally  thought  to  have  been 
incorrect.  At  any  rate,  the  Act  of  1877  gives  no 
support  or  countenance  to  the  construction  which 
Jessel,  M.B.  adopted ;  in  fact,  it  destroys  the 
foundation  of  his  argument.  While  it  dispenses 
with  the  intervention  of  the  court  in  the  case  of 
reduction  of  capital  by  cancellation  of  shares  not 
taken  or  agreed  to  be  taken  by  any  person,  it  yet 
reserves  to  the  court  the  power  of  requiring  the 
consent  of  creditors  in  the  case  of  reduction  by 
cancellation  of  lost  capital,  the  very  case  in  whicn 
Jessel,  M.B.  thought  such  a  requirement  so  un- 
reasonable that  he  felt  constrained  to  hold  that 
the  case  itself  was  not  within  the  Act.  The  Com- 
panies Act  1877  declares  that  certain  cases  to 
which,  in  the  opinion  of  Jessel,  M.B.,  the  Act  of 
1867  did  not  apply,  shall  be  included  in  the  power 
conferred  by  that  Act.  It  introduces  some  valu- 
able amendmente,  and  it  is  useful  in  throwing 
light  upon  the  scope  of  the  earlier  Act.    It  is 


Digitized  by ' 


•wwviC 


886— Vol.  LXX.,  N.  sj 


THE   LAW  TIMES. 


[An«.  25,  18D4. 


H.  or  L.]       BsiTiSH  AND  Amesican  Tbustee,  &c.,  Cokpobatiok  v.  Coufkb.      [H.  of  L. 


clear,  for  instance,  from  sect.  4,  that  the  court 
must  look  at  the  aiTangements  aa  a  whole,  and 
hare  regard  to  all  the  ciroumBtances  of  the  case, 
and  the  consequences  which,  to  use  the  language 
of  the  Act,  the  reduction  "  involves."  Then  it  is 
clear  from  the  following  part  of  the  section  that, 
in  the  opinion  of  the  Legislature,  reduction  of 
capital  is  a  matter  which  concerns,  or  may  con- 
cern, the  public.  The  court  must  take  everything 
into  account  before  confirming  the  reduction. 
But  there  is  not  a  word  in  the  Act  of  1877  from 
beginning  to  end  tending  to  narrow  the  scope  of 
the  Act  of  1867.  The  generality  of  the  powers 
conferred  by  that  Act  is  left  wholly  untouched. 
Turning  to  the  facts  of  the  case  under  appeal, 
your  Lordships  have  before  you  an  English  com- 
pany limited  by  shares  and  formed  for  the  pur- 
pose of  engaging  in  financial  undertakings  of 
every  sort  and  description  in  every  part  of  the 
gloDe.  Its  main  purpose,  however,  was  to  make 
investments  in  English  and  American  securities, 
and  the  operations  so  far  have  been  confined  to 
that  field.  The  English  business  is  under  the 
control  of  the  board  of  directors  in  London.  The 
American  business  has  been  managed  by  some  of 
the  directors  who  are  resident  in  America,  acting 
as  a  committee  under  the  supervision  of  the 
London  Board.  For  some  time  past  there  has 
been  friction  between  the  London  board  and  the 
American  committee.  The  board  were  cautious 
and  old-fashioned.  The  committee  advocated  a 
bolder  policy,  and  demanded  a  freer  hand. 
Matters  were  approaching  a  dead-lock.  At  last, 
after  much  negotiation,  both  sides  arrived  at  the 
conclusion  that  a  separation  of  interesta  was 
desirable.  It  was  seen  that,  in  the  state  of  the 
market,  winding-up  would  be  disastrous  to  all 
concerned.  So  it  was  proposed  that  the  American 
shareholders  who  were  content  to  foUow  the 
American  committee  should  take  over  the 
American  assets  and  sever  their  connection 
with  the  company,  and  that  the  English  share- 
holders should  take  the  English  assets,  re- 
ceiving an  agi"eed  sum  by  way  of  adjustment. 
The  proposed  arrangement  has  been  approved  by 
special  resolutions  at  general  meetings,  in  which 
the  American  shareholdera,  apparently,  took  no 
part.  The  application  to  the  court  was  for  an 
order  confirmmg  a  reduction  of  capital  to  meet  the 
arrangement.  It  is  for  the  company,  and  for  the 
company  alone,  to  judge  of  the  prudence  of  the 
course  proposed.  The  objects  of  the  company 
are  wide  enough  to  swallow  up  the  wealth  of 
Lombard- street,  or  of  the  city  of  London.  But 
again  it  is  for  the  company  to  determine,  subject 
of  course  to  the  statutory  provisions  for  the  pro- 
tection of  creditors,  whether  its  capital,  imder  the 
circumstances,  and  in  view  of  the  policy  approved 
by  the  shareholders,  is  or  is  not  in  excess  of  its 
present  wants.  It  is  not  suggested  by  the  one 
shareholder,  who  stands  alone  in  opposing  the 
application,  that  the  majority  are  acting  oppres- 
sively, or  that  the  arrangement  is  unfair  or 
inequitable  in  the  ordinary  sense  of  those  words. 
.  His  real  objection  rather  seems  to  be  that  he 
prefers  the  American  system  of  doing  business, 
and  that  he  has  more  confidence  in  the  American 
committee  than  in  the  London  board.  Why 
should  the  proposed  arrangement  not  be  earned 
into  effect  ?  The  House  has  not  the  advantage 
of  any  judgment  on  the  question,  either  in  the 
coui-t  of  first  instance  or  in  the  Court  of  Appeal. 


It  seems  to  have  been  conceded  in  both  courts  tbat^ 
the  case  was  governed  by  the  judgment  of  the 
Court  of  Appeal  in  Re  The  Denver  Hotel  Company 
(68L.T.Rep.N.S.8;  (1893)  1  Ch. 495).  Theactual 
decision  in  that  case  does  not  touch  the  qnestion, 
although  there  are  some  observations  of  LindlCT', 
L.  J.,  whodeliveredthe  judgmentof  thecourt,  which, 
if  accepted,  would  conclude  the  matter.  Speaking 
for  myself,  I  cannot  see  any  substantial  distinc- 
tion between  Re  Denver  Hotel  Company,  where 
the  reduction  was  confirmed,  and  the  present  caae. 
where  it  is  admitted  that,  if  the  view  of  the  Court 
of  Appeal  in  Re  Denver  Hotel  Company  be  correct, 
confirmation  must  be  refused.  In  both  cases,  as  it 
seems  to  me,  you  have  a  purchase  by  a  limited 
company  of  its  own  shares;  for  I  cannot  agree 
that  a  transaction  which  involves  a  surrender  of 
shares  as  part  of  the  consideration,  is  anythine 
but  a  purchase  of  shares  within  the  meaning  m 
the  opinion  of  this  House  in  Trevor  v.  WhitiDorth 
(57  L.  T.  Rep.  N.  S.  457 ;  12  App.  Cas.  409).  Un- 
doubtedly, as  Lindley,  L.J.  observes,  "  the  cases 
upon  reduction  of  capital  are  not  in  a  satisfactory 
stete.  There  are  authorities  in  which  it  seems  to 
be  laid  down  that  a  proposed  reduction  of  capital 
cannot  be  confirmed  if  it  involves  a  purchase  by 
the  company  of  its  own  shares  for  that  reason 
alone.  That  of  itself,  however,  cannot  be  a 
sufficient  objection.     The  shares  are  not  to  be 

Eurchased  out  of  the  company's  i-egistered  capital, 
ut  out  of  moneys  withdrawn  fi"om  the  capital  and 
set  free  by  the  reduction.  A  company  cannot 
employ  any  part  of  the  capital  with  which  it  is 
registered,  so  long  as  it  forms  part  of  its  registered 
capital,  in  the  purchase  of  its  own  shares.  But,  if 
it  proposes  to  reduce  its  capital  in  accordance 
witn  the  statutoty  provisions  which  empower  it  to 
do  so,  there  is  no  reason  why  it  should  not  employ 
the  fund  set  free  by  the  reduction  in  the  purchase 
of  shares  which  it  is  intended  to  extinguish. 
Nothing  can  be  more  contrary  to  the  principle 
of  the  Companies  Acts  th^  the  return  of 
capital  by  a  company  limited  by  shu«8.  But,  if 
capital  money  is  set  free  by  reduction  of  capital, 
no  one  ever  suggested  that  it  could  not  be 
returned  to  the  shareholders;  and,  indeed,  the 
Act  of  1877  declares  that  such  an  operation  is 
included  in  the  power  conferred  by  the  Act  of 
1867.  The  fact  that  a  thing  is  prohibited  if  it  is 
done  in  the  wrong  way,  and  at  a  time  when  the 
circumstances  of  the  case  do  not  justify  it>  is  no 
reason  for  holding  the  thing  prohibited  if  it  is  to 
be  done  in  the  rignt  way,  and  when  it  is  justified 
by  the  circumstances.  Mr.  Romer  did  not  press 
this  point  as  constituting  in  itself  a  sufficient 
answer  to  the  application.  The  reduction,  he 
said,  was  not  objectionable  simply  because  it 
involved  a  purchase  by  the  company  of  its  own 
shares,  but  because  apurchase by  a  company  limited 
by  shai-es  of  some  of  its  own  shares  must  involve 
dealing  with  shai-eholders,  members  of  one 
and  the  same  class,  in  different  ways.  You 
cannot,  he  said,  reduce  or  extinguish  some  of 
a  class  of  shares  without  equally  reducing  or 
extinguishing  all  the  others  of  the  same  class. 
That  was  the  objection  which,  in  the  opinion  of 
the  Court  of  Appeal,  would  have  been  fatal  to  the 
application  of  the  Denver  Hotel  Company  if  the 
court  had  regarded  the  transactions  as  really  a  pur- 
chase of  shares.  The  words  of  sect.  3  of  the  Act 
of  1877  "  cannot  in  our  opinion,"  says  Lindley  L.J.. 
•'  be  construed  so  as  to  enable  a  company  to  prefer 
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one  sliareholderto  another  of  the  same  class  as  him- 
self by  buying  up  hie  shares."    With  all  deference 

1  venture  to  think  that  that  mode  of  stating  the 
proposition  is  really  begging  the  question.  It 
assumes  that  the  person  whose  shares  are  to  be 
purchased  is  getting  a  preference,  an  undue 
advantage  for  himself,  at  the  expense  of  his 
fellow  shareholders.  But  why  should  that 
assumption  be  made  ?  The  peraon  whose  shares 
are  bought  gets  money  or  money's  worth.  The 
persons  on  whose  behalf  the  company  buys  have 
their  own  shares  improved  by  the  value  of  the 
shares  extinguished.  If  the  parties  to  the  trans- 
action come  to  the  conclusion  that  the  bargain  is  a 
fair  one,  why  shonld  the  court  say  that  there  is  a 
preference  on  the  one  side  or  on  the  other  ?  If 
there  is  nothing  unfair  or  inequitable  in  the  trans- 
action, I  cannot  see  that  there  is  any  objection  to 
allowing  a  company  limited  by  shares  to  extin- 
guish some  of  its  shares  without  dealing  in  the 
same  manner  with  all  other  shai-es  of  the  same 
class.  There  may  be  no  real  inequality  in  the 
treatment  of  a  class  of  shareholders,  although  they 
are  not  all  paid  in  the  same  coin,  or  in  coin  of  the 
same  denomination.  It  is  not  easy  to  ascertain 
the  origin  of  the  objection  urged  on  behalf  of  the 
respondent,  though  it  has  been  put  forward  not 
infrequently.  It  seems  to  have  grown  out  of  the 
decision  in  the  case  of  Sutton  v.  Scarborough 
Cliff  Hotel  Company  (12  L.  T.  Rep.  N.  S.  228,  289 ; 

2  Dr.  &  Sm.  5l4;  4De  G.  J.  &  Sm.  672),  on  which 
Mr.  Romer  relied.  In  that  case  the  company's 
memorandum  of  association  declared  that  the 
capital  was  divided  into  a  certain  number 
of  shares.  There  was  nothing  in  the  memo- 
randum or  in  the  articles  to  indicate  that  the 
shares  might  be  of  different  classes.  The 
directors  found  that  they  could  not  issue  the 
whole  as  ordinary  shares.  A  special  resolution 
was  passed  authorising  the  directors  to  issue  a 
certain  number  of  preference  shares.  The  pro- 
posed issue  was  restrained  at  the  suit  of  an 
ordinaiy  shareholder,  on  the  ground  mainly  that, 
although  the  company  had  passed  a  special  resolu- 
tion authorising  the  issue  of  preference  shiu«s,  they 
liad  not  in  terms  altered  one  of  the  original 
articles  which  provided  for  equality  among  share- 
holders in  respect  of  dividends.  The  company 
then  passed  a  special  resolution  altering  the 
obnoxious  article.  They  were  again  met  oy  an 
application  for  an  injunction,  and  the  injunction 
was  granted  by  Kindersley,  V.C,  on  the  ground 
that  there  was  an  implied  stipulation  m  the 
memorandum  of  association  that  all  the  share- 
holders should  stand  on  an  equal  footing  in  respect 
of  dividends,  and  that  what  it  was  proposed  to  do 
was  "  contrary  to  the  very  natui-e  of  a  joint  stock 
company,"  and  was  "  an  alteration  in  the  constitu- 
tion of  the  company."  It  is  difficult  to  understand 
what  the  learned  Vice- Chancellor  meant  by  the 
expression  "  constitution  of  the  company,"  and  it 
is  difficult  to  deal  with  an  argument  resting  on 
a  phrase  so  vague.  !Nor  is  it  easy  to  understand 
the  "Vice- Chancellor's  view  that  equality  among 
shareholders  in  respect  of  dividends  was  an 
"  implied  stipulation  in  the  memorandum."  There 
is  nothing  in  the  Act  of  1862,  or  in  any  other  Act, 
requiring  the  memorandum  to  contain  anything  in 
reference  to  the  rights  of  shareholders  inter  se. 
The  division  of  the  capital  into  shares  of  a  certain 
fixed  amount,  which  must  appear  in  the  memoran- 
dum, would  not  be  altered  or  affected  by  issuing 


some  of  these  shares  as  preference  shai-es.  The 
practical  result  of  the  decision  has  been  that, 
except  in  cases  coming  within  the  rule  laid  down 
in  Harrison  v.  Mexican  Railway  Company 
(32  L.  T.  Rep.  N.  S.  82;  L.  Rep.  19  Eq.  368), 
a  decision  which  has  not  met  with  universal 
acceptance,  no  company  limited  by  shares  that  has 
not  taken  power  by  its  memorandum  to  issue 
preference  snares  has  been  able  to  raise  additional 
capital  in  the  manner  most  advantageous  to  its 
shareholders  and  its  creditors.  It  seems  to  me  that 
the  decision  in  Hutton  v.  Scarborough  Cliff  Hotel 
Company  [ubi  sup.)  was  not  foimded  upon  a  sound 
view  of  the  Companies  Act  1862,  and  I  respect- 
fully dissent  from  it.  I  have  the  less  hesitation 
in  expressing  this  view,  because  I  find  that 
Cotton,  L.J.  has  disapproved  of  the  chief  groimd 
on  which  the  decision  was  based.  "  In  reality," 
he  says,  in  Guinness  v.  Land  Corporation  of  Ireland 
(47  L.  T.  Rep.  N.  S.  517 ;  22  Ch.  Div.  349),  "  it  is 
not  by  implication  from  the  construction  of  the 
memorandum  that  the  equality  of  the  shai-eholders 
as  regai'ds  dividends  arises,  but  by  the  implication 
which  the  law  raises  as  between  partners,  unless 
their  contract  has  provided  the  contrary."  Lind- 
ley,  L.  J.,  in  a  later  case,  took  the  same  view  {Be 
South  Durham  Brewery  Company,  53  L.  T.  Rep. 
N.  S.  928;  31  Ch.  Div.  261).  I  agree  that  the 
equality  of  shareholders  as  i-egards  dividends  is 
not  an  implied  condition  of  the  memorandum. 
But  I  ^onbt  whether  it  is  necessaiy  to  have 
recourse  to  the  doctrines  of  partnership.  It  seems 
to  me  that,  if  the  sum  of  the  interests  of  persons 
concerned  in  a  joint  adveniure  is  divided  into 
shares  of  equal  amount,  distinguished  by  numbers 
for  the  purpose  of  identification,  but  with  no  other 
distinction  between  them  express  or  implied,  it 
follows  as  a  self-evident  proposition  that  the 
interests  of  the  shai-eholders  in  respect  of  their 
shai'es  as  regards  dividend  and  everything  else 
must  be  equal.  In  the  result,  therefore,  I  am  of 
opinion  that  the  objection  on  the  part  of  the 
respondent  is  not  well  founded.  I  think  that  the 
proposed  reduction  is  within  the  power  conferred 
by  the  Act  of  1867.  "  There  is  nothing  in  the 
Act,"  as  North,  J.  has  observed  in  Be  Barrow 
HsematiU  Steel  Company  (59  L.  T.  Rep.  N.  S.  500; 
39  Ch.  Div.  582),  "  which  requires  that  the  reduc- 
tion should  be  spread  either  equally  or  rateably 
over  all  the  shares  of  the  company."  There  is 
nothing  in  my  opinion  either  nnfair  or  inequitable 
in  the  arrangement  involved  in  the  proposed 
reduction,  and  I  see  no  reason  why  it  should  not 
be  confirmed. 

Lord  Mobbis  concurred. 

Judgment  appealed  from  reversed,  with  costs 
here  and  below.  Special  resolution  of  the 
company  confirmed. 

Solicitors  for  the  appellants,  Ashurst,  Morris, 
Crisp,  and  Co. 

Solicitors  for  the  respondent,  LitMater  and  Co. 
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Thursday,  May  3. 
(Present:    The  Bigbt  Hons.  the  Lobd   Chan- 
CELLOB  (Herscbell),  Lords  HoBHOtrsE,  Mac- 
NAGHTEN,  and  Shand,  and  Sir  B.  Couch.) 

HOOOAN  V.  EsQUIMAIiT  RAILWAY  COMPAHY.  (a) 

ON    APPEAL     FBOM     THE     BUPBEME     COUKT     OF 

CANADA. 

Law  of  British  Columbia  —  Unoeeupied   Crown 
lands  —  "  Settler"  —  Land  Act  1875  (38  Viet. 
No.  5)— Island  Railway  Act  1883  (47  Viet.  e.  14). 
A  right  of  settlement  under  the  Land  Act  1875 
of  British    Columbia,    and    the    consolidating 
Acts,  can  only  be  (Stained  in  respect  of  unoccu- 
pied, unsurveyed,  and  unreserved  Crown  lands, 
and  not  in  respect  of  any  land  reserved  as  a  town 
site  ;  and  there  is  nothing  in  the  Island  Railway 
Act  1883  jiciJij  any  further  right  of  settlement, 
or    any    new  or   extended    sense    to  the  word 
"  settler." 
Judgment  of  the  court  below  affirmed. 
This  was    an    appeal  from  a  judgment  of  the 
Supreme  Court  of  Canada  (Ritchie,  C.J.,  Strong, 
Foumier,  Gwynne,  and  Patterson,  JJ.),  who  had 
affirmed  a  judgment  of  the  Supreme  Court  of 
British  Columbia  (Begbie,  C.J.,  McCreight  and 
Drake,  JJ.),  who  had  affirmed  a  judgment  of 
Walkem,  J.  in  favour  of  the  respondents,  the 
defendants  below,  in  an  action  brought  against 
them  bj  the  appellant  claiming  a  right  to  certain 
land    as    an    "  actual    settler    for    agricultural 
purposes,"  under  the    statutes   in  force  in  the 
colony. 

Shaw,  Q.C.  (Solicitor- General  for  Scotland), 
SaJdane,  Q.C,  and  Bam  appeared  for  tbe  appel- 
lant.— The  argument  turned  upon  the  effect  of 
the  sections  of  tbe  Colonial  stotntes,  which  are 
set  out  in  the  judgment. 

Cozens-Hardy,  Q.C,  Pooley,  Q.C  (of  the 
Colonial  Bar),  and  Clay,  who  appeared  for  the 
respondents,  were  not  csJled  upon  to  address  their 
Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships'  jndgmentwas  delivered 
by 

The  LoBD  Chancellob  (Herschell). — This  is 
an  appeal  from  a  judgment  of  the  Supreme  Court 
of  Canada,  afBrming  a  judgment  of  the  full  court 
of  British  Columbia,  which  had  affirmed  a  judg- 
ment of  Walkem,  J.  The  appellant  commenced 
an  action  against  the  respondents  in  the  Supreme 
Court  of  British  Columbia,  whereby  he  claimed  a 
declaration  that  he  was  entitled  imder  the  British 
Columbia  Act  (47  "Vict.  c.  14)  entitled  "  An  Act 
relating  to  the  Island  Railway,  the  Graving  Dock, 
and  Railway  Lands  of  the  Province,"  to  acquire 
and  purchase  from  the  respondents  a  certain 
parcel  or  track  of  land  of  160  acres,  at  the  price 
of  160  dollars.  The  claim  was  founded  upon 
sect.  23  of  the  Act,  which  provides  that  "The 
company  shall  be  governed  by  sub-sect  (/;  of  the 
herem-  before  recited  agreement."  The  agreement 
referred  to  was  one  which  had  been  entered  into 
in  1883  between  the  Government  of  Canada  and 
the  Groyemment  of  British  Columbia  respect- 
ing the  railway  of  the  respondents,  and  pro- 
vided amongst  other  things  for   the    grant  of 

(a)  Beported  by  0.  E  MILDEM,  Esq.,  Barrister-at-Lavr. 


certain  lands  by  the  Provincial  to  the  Dominion. 
Government  for  the  purposes  of  that  railway. 
Sub-sect,  (f)  is  in  the  following  terms:  "Toe 
lands  on  Yancouver  Island  to  be  so  conveyed  shall, 
except  as  to  coal  and  other  minerals,  and  also- 
except  as  to  timber  lands    as  hereinafter  moi- 
tioned,    be    open    for     four    years    after    the 
passing  of  this  Act  to  actual  settlers,  for  agri- 
cultural purpose,  at  the  rate  of  one  dollar  an. 
acre,  to  the  extent  of  160  acres  to  each  such, 
actual  settler."    The  lands  on  Yanconver  Island 
referred  to  in  the  sub-section  include  the  land 
which  is  the  subject  of  this  action.    The  case  on. 
behalf  of  the  appellant  was,  that  he  was  an  actual 
settler  for  agricultural  purposes ;  that  he  claimed 
the  land  wiuiin  four  years  from  the  passing  of 
the  Act — the  Act  being  passed  on  the  19th  Dec. 
1883,  and  his  claim  being  made  before  the  Idth 
Dec.  1887 — and  that  he  was  therefore  entitled  to 
a  conveyance  of  the  land  to  him  by  the  respon- 
dents.   He  founded  his  claim  to  be  a  settler  for 
agricultural  purposes  upon  the  &ict  that  he  had 
occupied  the  land  in  question,  or  a  portion  of  it, 
by  erecting  buildings   thei'eon,  by  sowing  with 
vegetables  four  or  five  acres  of  it,. and  by  cTeamg 
and  preparing  for  agricultural  use  some  five  aciea 
more.    Prior  to  the  Act  under  which  the  appel- 
lant chums,  the  Government  had  reserved  a  certun 
tract  of  land,  including  the  160  acres  in  question, 
as  a  town  site.    That  is  found  as  a  fact,  and  is  not 
now  contested.    They  had  sold  off  some  plots  of 
it  to  purchasers  who  were  desirous  of  acquiring- 
land  of    that   description,  but  it  had  not  been 
thrown  open  by  them  for  purchase.    The  conten- 
tion on  the  part  of  the  appellant  is,  that  whatever 
might  have  Deen  tbe  case  at  the  time  when  this 
land  was  Crown  property,  as  soon  as  the  Act  to 
which  reference  has  oeen  made  was  passed,  and  at 
all  events  as  soon  as  the  land  had  been  conveyed 
to  the  respondents,  it  became  open  to  any  settler 
for  agricmtural  purposes  to  acquire  160  acres  of 
it,  on  payment  of  one  dollar  an  acre.    The  appel- 
lant had,  on  two  occasions  before  this  action  «a» 
biought,  applied  to  have  his  right  of  pre-emption 
to  the  land  in  question  recorded  by  the  com- 
missioners appointed  by  statute  for  that  purpose. 
The  application  had    been   twice  injected,  and 
there  had   been    no  appeal    by  him  from  that 
rejection.     He  bases  his  claim  entirely  upon  the 
right  which  he  alleges  is  given  by  the  23ra  section, 
of  the  Act,  incorporating  as  it  does  sub-sect,  (f)  ot 
the  agreement ;  and  there  can  be  no  doubt  that, 
unless  he  can  show  that  he  is  an  actual  settler  for 
agricultural  purposes,  entitled  to  the  rights  con- 
ferred by  that  sub-section,  he  has  no  case  at  all 
against  the  respondents.  Sub-sect,  (f)  uses  the  term 
"  actual  settlers  for  agricultural  purposes."  and  in 
considering  what  is  the  meaning  of  the  langnage 
used,  it  is  necessary  to  look  at  tbe  whole  of  the 
sub-sect.  (/).    The  lands  were  to  be  open  for  fonr 
years  from  the  passing  of  the  Act    to  actual 
settlers    for    agricultural   purposes,  and  in  the 
meantime  and  until  the  railway  was  completed 
— that  is  to  say,  the  railway  which  was  in  con- 
templation at  the  time,  and  for  the  purpose  of  the 
construction  of  which  lands  were  conveyed  by  the 
Provincial  Government  to  the  Dominion  Govern- 
ment— the  Government  of  British  Columbia  were 
to  be  tbe  agents  of  the  Grovemment  of  Canada  for 
administering,  for  the  purposes  of  settlement,  the 
lands  conveyed,  and  for  such  purposes  the  Govern- 
ment of  British  Columbia  were  to  make  and  issue 
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pre-emption  records  to  aotnal  settlers.  Neither 
the  agreement,  nor  the  Act  itself,  contains  any 
<lefinition  of  the  expression  "  ActuJal  settlers  for 
agricultural  purposes."  But  it  is  impoi*tant  to 
to  notice  that  by  the  same  23rd  section,  which  by 
Incorporation  gives  rights  to  actual  settlera  for 
agricultural  purposes,  rights  are  given  to  bond 
fide  squatters  who  have  continuously  occupied  and 
Improved  lands  within  the  area  acquired  by  the 
company,  but,  in  order  to  give  a  squatter  a  right, 
that  land  must  have  been  continuously  occupied 
and  improved  >>y  him  for  one  year  jjrior  to  the 
Ist  Jan.  1883.  The  term  "  squatter  "  is  of  course 
well  known,  and  commonly  used.  It  refers  to  a 
person  who  has  taken  possession  of  a  piece  of 
land  and  occupied  it  by  buildings  or  by  cultivation, 
and  has  by  so  taking  possession  of  it  asserted  a 
right  to  it ;  and  in  the  present  case,  where  the 
possession  has  been  exercised  continuously  for  the 
period  named  in  the  section,  the  Act  converts  the 
possession  into  a  right.  The  question  now  arises, 
what  is  a  "settler"  as  distinguished  from  a 
"  squatter  "  ?  It  is  obvious  that  the  term  "  settler  " 
found  in  the  agreement  means  something  different 
from  the  term  "  squatter"  in  the  23rd  section  of 
the  Act,  because  the  rights  which  are  given  to  the 
■"  squatter  "  ai-e  confined  to  the  case  of  continuous 
occupation  and  improvement  of  the  land  for  one 
year  prior  to  the  first  January  1883,  whilst  as 
regards  "  settlers "  rights  may  be  acquired  for 
four  years  from  the  passing  of  the  Act.  The 
Government  of  British  Columbia  are  by  the  terms 
of  sub-sect,  if)  to  issue  pre-emption  records  to 
actual  settlers  :  "  and  in  order  to  understand  what 
is  meant  by  that  expression  recourse  must  be  had 
to  certain  prior  legislation  in  the  colony.  When 
the  Land  Act  of  1875  (38  Vict.  No.  5)  is  examined, 
which  was  in  force  in  British  Columbia  until  a 
consolidating  Act  was  passed  on  the  18th  Feb. 
1884,  the  meaning  of  the  word  "  settler  "  becomes 
sufficiently  obvious  By  sect.  3  of  this  Act  any 
person  therein  specified  "  may  record  any  tract  of 
unoccupied,  unsurveyed,  and  unreserved  Crown 
lands  .  .  .  not  exceeding  three  hundred  and 
"twenty  acres  in  extent  in  that  portion  of  the 
province  situate  to  the  northward  and  eastward  of 
the  Cascade  or  Coast  Range  of  mountains,  and 
one  hundred  and  sixty  acres  in  extent  in  the  rest 
of  the  province."  By  sect.  5  a  person  desirous  of 
recording  such  land  must  stake  it  out.  Sect.  9 
provides  that  upon  the  applicant  for  such  land 
oomplying  with  certain  provisions  specified  in  the 
Act,  and  on  paying  the  sum  of  two  dollars  to  the 
oommissioner,  the  commissioner  shall  record  such 
land  in  his  favour  as  a  pre-emption  claim,  "  and 
shall  give  to  such  applicant,  hereinafter  called  a 
'  settler,'  a  certificate  of  such  record,  according 
to  the  form  No.  3  in  the  schedule  hereto."  Sect.  10 
«nacts  as  follows :  "  The  settler  shall  within  thirty 
'days  thereafter  enter  into  occupation  of  the  land 
so  recorded ;  and  if  he  shall  cease  to  occupy  such 
land  save  as  hereinafter  provided,  the  commis- 
sioner may,  in  a  summary  way,  upon  being 
flatisfied  of  such  cessation  of  occupation,  cancel  the 
record  of  the  settler  so  ceasing  to  occupy  the  same, 
and  also  improvements  and  buildings  made  and 
erected  on  such  land  shall  be  absolutely  forfeited 
to  the  Crown,  and  such  settler  shall  have  no 
further  right  therein  or  thereto."  Sect.  11  pro- 
vides that  "  the  occupation  required  shall  mean  a 
oontinuons  bona  fide  personal  residence  of  the 
Atttler,  agent,  or  famUy  on  the  land  recorded  by 


such  settler."  A  settler,  therefore,  is  obviously 
defined  by  this  Act  br  implication  as  a  person 
who  has  complied  with  its  requirements,  ani  so 
obtained  a  right  to  record  land  under  its  pro- 
visions. Unless  he  occupies  land  recorded  in  the 
manner  provided  by  the  Act  it  appears  clear  that 
he  is  not  a  settler  within  its  meaning  and  obtains 
no  right  under  it.  Now  it  is  only  in  respect  of 
unoccupied,  unsurveyed,  and  unreserved  Crown 
lands  under  that  Act  that  there  can  be  any  right 
of  settlement  obtained,  because  the  Act  only 
applies  to  such  lands.  Inasmuch,  therefore,  as 
the  land  in  question  in  the  appeal  had  been 
reserved  as  a  town  site,  it  could  not  be  affected  by 
any  claim  of  any  person  as  a  settler  under  the 
Land  Act.  Is  there  anything  in  the  Island  Bail- 
way  Act  of  1883  which  enables  a  person  to  become 
a  settler,  or  gives  him  any  right  of  pi-e-emption 
as  a  settler  in  respect  of  any  lands  which,  being 
reserved  lands,  were  not  capable  of  being 
settled  in  that  sense  under  the  Land  Act  ?  Their 
Lordships  are  unable  to  find  anything  in  the 
Island  Railway  Act  to  indicate  that  there  was 
any  such  intention ;  that  any  lands  which  down 
to  that  time  were  not  capable  of  being  occupied 
by  a  settler  within  the  meaning  of  the  Land  Act, 
and  in  the  manner  prescribed  by  the  Land  Act, 
became  by  reason  of  the  Island  Railway  Act 
capable  of  such  occupation.  When  the  language 
.of  the  latter  Act  is  examined,  it  obviously  contem- 
plates that  in  the  case  of  settlers  there  shall  be  a 
pre-emption  record,  and  that  a  settler  is  only  a 
person  who  has  obtained  the  record  by  pursuing 
the  means  prescribed  by  the  statute.  The  object 
of  sub-sect.  (/)  in  the  Mand  Railway  Act  appears 
to  have  been  this — that  it  was  not  desirable  that 
while  the  railway  was  in  course  of  construction 
the  lands  should  be  incapable  of  any  settlement, 
and  inasmuch  as  being  destined  ultimately  to  be 
the  property  of  the  railway,  there  would  be  no  one 
who  could  during  the  period  of  construction  pro- 
vide the  requisite  machinery  for  transferring  the 
lands,  or  putting  the  lands  into  the  possession 
of  persons  who  were  desirous  of  occupying  and 
cultivating  them,  the  Provincial  Government  was, 
during  that  period,  to  deal  with  these  lands 
(though  ultimately  they  were  to  become  the  lands 
of  the  railway  company),  just  as  it  had  dealt  with 
them  prior  to  the  passing  of  the  Island  Railway 
Act,  the  commissioner  receiving  the  necessary 
documents,  and  giving  the  necessary  records  then 
as  before.  It  is  quite  true  that,  in  the  present 
instance,  as  events  have  turned  out,  and  it  is  said 
as  contemplated  by  the  Island  Railway  Act,  a 
short  period  elapsed  between  the  completion  of  the 
railway  by  the  respondents,  and  the  expiration  of 
the  four  years ;  but  there  is  certainly  no  machinery 
contained  in  that  Act  which  provides  for  the 
respondents  during  any  such  interval  occupying 
the  position  of  the  Provincial  Government,  and 
doing  that  which  certain  officials  of  the  Provincial 
Government  were  to  do  in  a  certain  prescribed 
manner.  Whatever  may  have  been  the  cause 
which  led  to  that  interval  being  possible,  their 
Lordships  are  of  opinion  that  it  was  not  the 
intention  of  the  Legislature  that  any  new  right 
of  pre-emption  should  be  given ;  that  the  word 
"settler"  should  be  used  in  any  new  sense;  or 
that  anyone  should  be  capable  of  being  a  settler 
who  had  not  been  capable  of  being  a  settler  in 
respect  of  those  lands  under  the  pre-existing  law. 
The  contention,  therefore,  on  behalf  of  the  appel- 
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lant  appears  to  their  Lordships  to  fail  The  truth 
is  that,  unless  it  be  br  reason  of  a  compliance 
with  the  provisions  of  the  Land  Act,  there  seems 
to  be  no  distinction  between  a  "  squatter  "  and  a 
"settler."  Their  Lordships  inquired  of  the 
learned  counsel  for  the  appellant  how  they  dis- 
tinguished between  the  two  terms.  It  was 
suggested  that  a  settler  under  the  Act  must  foe  a 
settler  for  agricultural  purposes :  but  a  person 
settling  or  occupying  for  agricultural  purposes 
may  be  as  much  a  squatter  as  a  person  occupying 
for  other  purposes.  Indeed  the  learned  counsel 
for  the  appellant  entirely  failed  to  suggest  any 
distinction  between  the  case  of  the  squatter  and 
the  case  of  the  settler,  unless  by  the  word 
"settler"  were  meant  a  person  capable  of  and 
entitled  under  and  in  pursuance  of  the  provisions 
of  the  Land  Act.  It  being  clear  that  the  appellant 
was  not  in  that  position,  their  Lordships  are  of 
opinion  that  the  judgment  appealed  from  must 
be  affirmed,  and  the  appeal  dismissed  with  costs ; 
and  they  will  humbly  advise  Her  Majesty  ac- 
cordingly. 

Solicitors  for  the  appellant,  Harrieon  and 
Fowell, 

Solicitors  for  the  respondents,  Hepburn,  Son, 
and  Cutcliffe. 


Saturday,  June  9. 

(Present:  The  Right  Hons.  the  Lobd  Chan- 
cellor (HerscheU),  Lords    Hobhotjse,  Mac- 
NAGHTEN,  and  MosBis,  and  Sir  R.  Couch.) 
Kops  v.  The  Queen,  (a) 

PETITION    FOE    LEAVE    TO    APPEAL    FBOM    THE 
SUFBEME    COUET   OF   NEW   SOUTH  WALES. 

Practice  —  Criminal    law  —  Criminal  Law    and 
Evidence  Amendment  Act  of  New  South  Wales 
(55  Vict.  No.  6)  —  Prisoner  competent    to    give 
evidence  in  hia  own  behalf — Comments  of  judge. 
It  is  no  ground  for  interfering  vfilh  the  verdict  of  a 
jury  in  a  criminal  case  that  the  judge  in  his 
summing  up  commented  upon  the  fact  that  the 
prisoner  might  have  given  evidence  in  his  otvn 
oehalf,  but  had  not  done  so. 
Petition  for  leave  to  appeal  refused. 
This  was  a  petition  for  special  leave  to  appeal 
from  a  judgment  of  a  majority  of  the  Supreme 
Court  of  New  South  Wales,  refusing  to  quash  a 
conviction  of  the  petitioner  for  arson. 

The  Act  55  Vict.,  No.  5,  of  New  South  Wales 
provides  that  a  prisoner  charged  with  an  indictable 
offence  shall  be  competent,  but  not  compellable,  to 
give  evidence  on  the  charge.  The  question  which 
it  was  desired  to  raise  in  the  appeal,  to  prefer 
which  special  leave  was  asked,  was  whether  the 
judge  was  entitled  to  comment  to  the  jury  on  the 
fact  that  the  prisoner  had  not  been  called  to  give 
evidence.  The  charge  was  one  of  attempting  to 
set  fire  to  a  building.  The  prisoner  was  defended 
by  ci^unsel,  and  was  not  called  to  give  evidence. 
The  judge  before  whom  the  trial  took  place,  in 
summing  up,  commented  upon  the  fact  that  the 
prisoner  had  not  been  called  to  give  evidence. 
The  judge,  at  the  request  of  counsel  for  the 
prisoner,  stated  a  case  for  the  Supreme  Court  of 
New  South  Wales  as  to  whether  the  comment  was 
right.  The  case  was  heard  before  the  full  court, 
consisting  of  seven  judges,  five  of  whom  were  of 

(a)  Beported  bj  0.  E.  UAJ.UIIH,  Enq.,  Barriater-nt-Lsw. 


opinion  that  the  conviction  should  be  confirmed, 
the  other  two  being  of  the  contrary  opinion.  The 
petitioner  now  applied  for  special  leave  to  appeal 
to  the  Judicial  Committee  of  the  Privy  Coont^. 

Shearman  for  the  petitioner. — The  Act  does  not 
put  a  prisoner  on  the  same  footing  as  an  ordinary 
witness.  He  is  "  competent  but  not  compellable." 
It  is  for  the  prosecution  to  prove  their  case.  This 
is  a  criminal  statute,  and  must  therefore  be  con- 
strued most  strongly  in  favour  of  the  prisoner. 
The  fact  that  he  did  not  give  evidence  is  not  to  be 
presumed  against  him,  and  the  judge  had  no 
right  to  comment  on  it. 

At  the  conclusion  of  the  argument  for  the 
petitioner  their  Lordships'  judgment  was  deUvered. 

The  Lobd  Chancellob  (HerscheU). — ^This  is 
a  petition  for  leave  to  appeal  in  a  criminal  matter. 
In  the  case  of  Ex  parte  Deeming  (1892)  A.  C.  422), 
which  was  a  petition  for  a  similar  indulgence. 
Lord  Halsbury,  L.C.,  in  delivering  the  opinion  of 
the  board,  quoted  from  the  judgment  in  Dillett't 
case  the  follovring  passage,  of  which  their  Lord- 
ships entirely    approve :     "  The    rule   has    been 
repeatedly  laid   dovm,   and  has  been  invariably 
followed,  that  Her   Majesty  will  not  review  or 
interfere  with  the  course  of  criminal  procoedings. 
unless  it  be  shown  that  by  a  disregard  of  && 
forms  of  legal  process,  or  by  some  violation  of 
the  principles  of   natural   justice,  or  otherwise, 
substantial  and  grave  injustice  has  been  done." 
The  point  which  it  is  soaght  to  raise  by  the 
appeal,   for   which    special    leave    is    asked,  is 
whether  upon  the  trial  of  a  prisoner  since  the 
passing  of    the    Criminal    Law   and    Evidence 
Amendment  Act  (55  Vict.,  No.  5)  New   South 
Wales,  it  is  legitimate  for  the  judge,  in  com- 
menting upon  the  facts  proved,  to  refer  to  the 
capacity  of  the  prisoner  to  give  evidence  on  his 
own  behalf  and  so  explain  matters  which  would 
naturally  be  within  his  own  knowJedge,  an  expla- 
nation of  which  would  be  important  in  view  of  the 
evidence  already  given.    The  argument  will  have 
to  go  to  this  length,  and  their  Lordships  under- 
stand it  is  put  as  high  as  this — that  either  in 
no  case  is  a  judge  entitled  to  comment  upon  the 
prisoner  having  refrained  from  giving  evidence,  or 
that  in  this  particular  case  there  were  circum- 
stances Tendering  such  comment  illegitimate  in 
point  of  law.     The  majority  of  the  learned  judges 
in  the  court  below  held  that  the  comments  made 
by  the  learned  judge  in  this  case  were  made 
according  to  law,  and  that  there  was  no  reason  to 
interfere  with  the  verdict.    Their  Lordships  see  no 
reason  to  doubt  the  correctness  of  the  conclusion 
at  which  the  majority  of  the  learned  jiklges  arrived. 
They  do  not  lay  down — ^it  is  not  within  the  scope 
of  the  case  necessary  to  lay  down — any  general  rule 
as  to  such  comments.     There  may  no  doubt  be 
cases  in  which  it  would  not  be  expedient  or  calcu- 
lated to  further  the  ends  of  justice — ^which  un- 
doubtedly  does    regard    the   interests    of    the 
prisoner  as  much  as  the  interests  of  the  Crown, 
who  are  prosecuting — to  call  attention  to  the  fact 
that  the  prisoner  had  not  tendered  himself  as  a 
witness,  it  being  open  to  him  either  to  tender 
himself  or  not  as  he  pleased.    But,  on  the  other 
hand,  there  are  cases  in  which  it  appears  to  their 
Lordships   that  such   comments   might  be  both 
legitimate  and  necessary.     The  only  language  to 
be  found  in  the  clause  on  which  the  argument  was 
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based  is  that  the  words  "not  compellable"  are 
used.  It  appeared  to  the  minority  oi  the  learned 
judges  in  the  court  below  that  this  indicated  an 
intention  that  no  such  comments  as  those  made 
by  the  learned  judge  who  tried  this  case  should 
be  made  to  the  jury.  In  their  Lordships'  opinion, 
having  in  view  the  fact  that  in  the  English  Act 
to  amend  the  Law  of  Evidence  (14  &  15  Vict. 
<5.  90),  which  enabled  parties  to  tender  themselves 
as  witnesses  and  be  called  as  witnesses  in  civil 
.actions,  the  provision  was  that  thej  should  be  both 
<:ompetent  and  compellable  to  ^ve  evidence 
when  the  subsequent  legislation  mtroduoed  in 
part  the  same  capacity  as  regarded  criminal  cases 
-enabling  persons  charged  with  crimes  to  tender 
themselves,  the  word  "  compellable,"  which  in  the 
-earlier  statute  obviously  meant  compellable  by 
process  of  law  as  other  witnesses,  must  have  in 
-that  subsequent  legislation  the  same  meaning  and 
not  any  more  extended  meaning  such  as  has  been 
contended  for  here ;  and  consequently  the  argument 
founded  on  the  use  of  the  words  "  not  compell- 
able" can  not  prevail.  Their  Lordships  will 
therefore  humbly  advise  Her  Majesty  that  the 
petition  for  special  leave  to  appeal  shotdd  be  dis- 
missed. 

Solicitors   for   the    petitioner.  Shearman  and 
Sayner. 


♦ 

COURT   OF   APPEAL. 

Saturday,  April  7. 

(Before  Lord  Eshee,  M.R.,  Smith    and 

Davet,  L.JJ.) 

Be   Hallett  and  Co.  ;  Ex  parte  Cocks,  Bid- 
dulph, AND  Co.  (a) 
appeal  in  bankruptcy. 

Sanhruptcy — Proof —  Secured    creditor — Promis- 
sory note — Guarantee   hy    third  party — Bank- 
■     ruptcy  Act  1883  (46  &  47  Vict.  c.  52),  s.  168. 

JS.  and  Co.,  upon  lending  a  sum  of  16,000Z.,  re- 
ceived froTn  the  borrower  a  promissory  note  for 
thai  amount,  and  also  a  guarantee  from,  an  insur- 
ance company  to  pay  H.  and  Co. '"  or  the  holders 
for  value  for  the  time  being"  of  the  promissory 
note  if  it  was  not  paid  by  the  borrowers  when  it 
fell  due.  Afterwards  H.  and  Co.  borrowed 
16,000Z.  from  their  bankers,  and  indorsed  the 
note  to  them,  and  also  handed  over  to  them  the 
guarantee.  The  note  was  dishonoured.  The  in- 
surance company  went  into  liquidation.  H.  and 
Co.  became  bankrupt,  and  their  bankers  pre- 
sented a  proof  for  12,0002.,  the  balance  due  to 
them.  The  trustee  in  bankruptcy  rejected  th« 
proof  on  the  ground  that  the  bankers  were 
"  secured  creditors  "  within  sect.  168  of  the  Bank- 
Tuptcy  Act  1883,  which  defines  "  secured  creditor  " 
as  "  a  person  holding  a  mortgage,  charge,  or  lien 
on  the  property  of  the  debtor  as  a  security  for  a 
debt  due  to  him  from  the  debtor ; "  and  that  con- 
sequently the  bankers  were  bound  to  deduct  from 
their  proof  the  value  of  the  security  held  by 
them,. 

Held  {reversing  the  decision  of  WiUiams,  J.),  that 
the  note  having  been  indorsed  over  in  the  ordi- 

(a)  Boported  b;  £.  Maklky  Smith,  Esq.,  BorriBter-at-Law. 


nary  way  to  the  bankers,  and  the  beneficial 
ownership  of  the  guarantee  having  been  trans- 
ferred to  them,  they  were  not "  secured  creditors  " 
within  sect.  168  of  the  BanJcruptcy  Act  1883. 

This  was  an  appeal  by  Cocks,  Biddulph,  and  Co. 
from  a  decision  of  Williams,  J.  affirming  the  re- 
jection of  their  proof  by  the  trustee  in  bank- 
i-uptcy  of  Hallett  and  Co. 

In  Nov.  1892  Hallett  and  Co.  lent  the  sum  of 
16,000Z.  to  the  Agence  Dalziel,  and  received  from 
them  a  promissory  note  for  the  same  amount  pay- 
able six  months  after  date,  and  also  a  written 
guai-antee  by  the  National  Insurance  and  Guar- 
antee Corporation  to  pay  to  "  Hallett  and  Co.  or 
the  holdei-s  for  value  of  the  promissory  note  for 
the  time  being  the  said  sum  of  16,0002.  and  interest 
thereon  "  if  that  sum  was  not  paid  by  the  Agence 
Dalziel  when  the  note  fell  due. 

Afterwards  Hallett  and  Co.  borrowed  16,000Z. 
from  their  bankers.  Cocks,  Biddulph,  and  Co., 
and  indorsed  the  note  to  them,  and  handed  over 
to  them  the  guarantee. 

The  note  was  dishonoured  when  it  fell  due. 

The  National  Insui-ance  and  Guarantee  Corpo- 
ration went  into  liquidation. 

Hallett  and  Co.  became  bankrupt. 

Cocks,  Biddulph,  and  Co.  presented  a  proof  in 
the  bankruptcy  for  12,6812.,  the  balance  of  money 
due  to  them  from  the  bankrupts. 

The  trustee  rejected  the  proof  on  the  ground 
that  Cocks,  Biddulph,  and  Co.  were  "  secured 
creditoi-s  "  within  sect.  168  of  the  Bankruptcy  Act 
1883,  and  were  therefore  bound  to  deduct  from 
their  proof  the  value  of  the  security  held  by 
them.     This  was  upheld  by  Williams,  J. 

By  sect.  168  of  the  Bankruptcy  Act  1883  (46  & 
■47  Vict.  c.  52)  it  is  provided: 

Secnred  creditor  means  a  person  holding  a  mortgage, 
charge,  or  lien  on  the  property  of  the  debtor,  or  any  part 
thereof,  as  a  seoority  for  a  debt  dne  to  him  from  the 
debtor. 

Farwell,  Q.C.  and  Vernon  B.  Smith  for  the 
appellants. — Cocks,  Biddulph,  and  Co.  are  not 
"  secured  creditors  "  within  sect.  168.  They  are 
absolute  holders  of  the  note,  and  the  guarantee  is 
merely  an    accessory  to  it.    The   guarantee,  if 

fiven  up  or  cancelled,  would  in  no  way  benefit  the 
ankrupts'  estate.  It  is  not  a  contract  of  indem- 
nity to  HaUett  and  Co.,  but  only  to  the  holder  of 
the  note.  The  note  having  been  indoi-sed  to  the 
appellants,  the  guarantee  was  no  part  of  Hallett 
and  Co.'s  property  at  the  time  of  their  bank- 
ruptcy: 

Ex  parte  Schofield ;  Be  Firth,  40  L.  T.  Rep.  N.  S. 
832  ;  12  Ch.  Div.  337. 

Herbert  Beed,  Q.C.  {Whately  with  him)  for  the 
respondent. — The  note  and  the  guarantee  wei-o 
handed  to  Cocks,  Biddulph,  and  Co.  as  security 
for  their  loan  to  Hallett  and  Co.  Both  documents 
were  in  fact  only  pledged  to  Cocks,  Biddulph, 
and  Co.  It  was  an  equitable  mortgage  to  secure 
the  loan.  The  handing  over  of  the  guarantee 
could  not  amount  to  an  assigiunent  of  it  either  at 
law  or  in  equity. 

Lord  EsHEB,  3I.R. — The  transaction  in  this 
case  seems  to  me  to  be  perfectly  clear.  Hallett 
and  Co.  had  lent  money  to  the  Agence  Dalziel, 
but  we  have  merely  to  consider  what  occurred 
between  Hallett  and  Co.  and  Cocks,  Biddulph, 
and  Co.    HaUett  and  Co,  being  the  owners  of  a 
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promissory  note  for  16,000!.,  go  to  their  bankers. 
Cocks;  Biddulph,  and  Co.,  and  ask  for  credit  as 
a^iainst  the  note ;  in  other  words,  they  ask  Cocks, 
Biddulph,  and  Co.  to  discovint  it.  That  was  done, 
and  upon  having  the  note  indorsed  to  them, 
Messrs.  Cocks,  Biddulph,  and  Co.  lent  money  to 
Hallett  and  Co.  When  that  was  done,  Cocks, 
Biddulph,  and  Co.  became  the  owners  of  the  note, 
and  could  indorse  it  over  to  anyone  else  or  deal 
with  it  as  they  wished.  But  something  further 
occurred.  Hallett  and  Co.  handed  over  to  Cocks, 
Biddulph,  and  Co.  a  guarantee  which  they  had 
■eceived  from  the  National  Insurance  and 
Guarantee  Corporation  Limited.  It  is  true  that 
the  property  in  that  guarantee  would  not  pass  by 
an  indorsement,  but  it  was  passed  in  this  sense, 
that  at  common  law  Hallett  and  Co.  would  be 
bound  to  lend  their  name  to  Cocks,  Biddulph,  and 
Co.  to  enable  them  to  sue  on  it,  and  if  Hallett 
and  Co.  sued  on  it  in  their  own  behalf  they  would 
have  been  stopped  by  the  court  because  they 
would  be  only  Dare  trustees.  But,  however  that 
may  be,  Cocks,  Biddulph,  and  Co.  would  be  con- 
sidered in  equity  to  be  the  owners  of  the 
guarantee  and  entitled  to  sue  on  it.  Now,  a 
bankruptey  court  is  a  court  of  equity,  so  that  in 
this  case  we  must  take  it  that  Hallett  and  Co. 
have  indorsed  the  note  so  as  to  pass  the  property 
in  it,  and  have  transferred  the  guarantee  in  such 
a  way  that  in  equity  they  have  no  more  right  in 
it.  It  is  trae  that  Cocks,  Biddulph,  and  Co. 
have  got  something  which  secures  tuem  against 
recovering  nothing  on  the  promissory  note,  but 
they  are  not  on  that  account  "  secured  creditors  " 
under  the  Bankruptcy  Act.  The  expression  is 
defined  in  sect.  168  of  the  Bankruptey  Act  1883, 
which  says  that  "  secured  creditor  means  a  person 
holding  a  mortgage,  charge,  or  lien  on  the  property 
of  the  debtor,  or  any  part  thereof,  as  a  security 
for  a  debt  duo  to  him  from  the  debtor."  The 
expression  means  nothing  else  than  that,  because 
the  word  "  means "  is  used  in  the  section,  not 
"  includes,"  or  any  other  similar  word.  Now  this 
contract  with  the  Guarantee  Corporation,  which 
was  handed  over  by  Hallett  and  Co.  to  Cocks, 
Biddulph,  and  Co.,  with  the  intention  that  it 
should  become  their  property,  cannot  be  said  to 
have  been  handed  over  as  a  "  mortgage,  charge,  or 
lien  "  on  Hallett  and  Co.'s  property.  I  am,  uiere- 
fore,  of  opinion  that  Cocks,  Biddulph,  and  Go. 
are  not  "secured  creditors"  within  tiie  Act,  and 
consequently  are  not  under  the  disabilities  of 
secured  creditors. 

Smith,  LJ. — In  this  case  Cocks,  Biddulph, 
and  Co.  put  in  a  proof  for  a  debt  of  12,581Z. 
against  the  estate  of  the  bankrupte  Hallett  and 
Co.  That  proof  was  rejected  on  the  gi-ormd  that 
they  were  secured  creditors  and  had  not  valued 
their  security.  The  whole  question  now  is, 
whether  they  are  pei-sons  "holdinz  a  mortgage, 
chaise,  or  lien  on  the  property  of  Hallett  and 
Co.  "as  a  security  for  a  deot  due"  to  them  from 
the  debtors,  within  sect.  168  of  the  Bankruptey 
Act  1883.  It  seems  to  me  that  they  are  not 
within  those  words.  The  guarantee  that  has 
been  referred  to  was  not  handed  over  to  them  as 
a  security  by  way  of  mortgage,  charge,  or  lien  on 
the  debtors'  property.  The  words  of  the  section 
must  refer  to  a  mortgage,  charge,  or  lien  existing 
on  property  of  the  debtor  at  the  date  of  the 
bankruptey.  Obviously  this  guarantee  and  pro- 
missory note  had  ceased  to  be  the  property  of 


Hallett  and  Co.  before  they  became  bankrupt, 
and  Cocks,  Biddulph,  and  Cfo.  are  therefore  not 
"  secured  creditors. 

Davet.  L.J. — I  am  of  the  same  opinion.  The 
question  is,  whether  Cocks,  Biddulph,  and  Co.  are 
"  secured  creditors  "  of  Hallett  and  Co.  They  are 
indorsees  of  a  promissory  note  of  16,00OZ..  made  by 
the  Agence  Dalziel,  for  which  they  paid  16,000Z., 
and  also  holders  of  a  guarantee  of  the  note  by  the 
National  Insurance  and  Guarantee  Corporation. 
The  point  which  was  really  pressed  upon  us  was, 
that  Cocks,  Biddulph,  and  Co.  are  merely  mort- 
gagees or  pledgees  of  the  note,  and  if  that  were 
made  out,  they  might  perhaps  be  "  secured 
creditors  "  within  the  Act ;  but  to  my  mind  there 
is  not  a  scintilla  of  any  such  evidence.  They  are 
indorsees  of  the  note,  and  they  hold  the  guarantee 
as  an  additional  security,  but  that  was  not  a 
security  on  the  property  of  Hallett  and  Co.,  who, 
as  James,  L.J.  said  in  Ex  parte  Schofield  {ubi 
sup.),  merely  gave  the  security  of  some  one  elsa 
That  gave  no  mortgage,  charge,  or  lien  on  the 
debtors'  property.  Cocks,  Biddulph,  and  Go. 
were  out-and-out  holders  of  the  promissory  note 
and  the  guarantee,  and  the  trustee  must  be 
directed  to  admit  their  proof.      ^^^^  oUowed. 

Solicitors  for  Cocks,  Biddulph,  and  Co.,  WaJket, 
Mariineau,  and  Co. 
Solicitors  for  the  trustee,  Booper  and  WTuttely. 


Tiiesday,  June  5. 

(Before  Lord  Esheb,  M.B.,  Kat  and 

Smith,  L.JJ.) 

Cole  v.  Elet.  (a) 

APPEAL  FBOM  THE  QUEEn's  BEKCH  DIVISIOX. 

Solicitor — Charging  order — Cost* — Assignment  of 
judgment  debt — "Purchaser  for  value  tpithout 
notice  "—Solicitors  Act  1860  (23  *  24  Vict.  e.  127), 
*.28. 

By  sect.  28  of  the  Solicitors  Act  1860,Kn  every  ease 
wliere  a  solicitor  is  em.ployed  to  prosecute  or 
defend  any  suit  or  proceeding,  the  court  mai/ 
declare  such  solicitor  entitled  to  a  charge  upon 
the  property  recovered  or  preserved,  "  and  aU 
conveyances  and  acts  done  to  defeat,  or  vshiek- 
shall  operate  to  defeat,  such  charge  or  right,  stiall, 
unless  made  to  a  bonii  fide  purchaser  fen-  value 
without  notice,  he  o^solutely  void  and  of  no 
effect  as  against  such  charge  or  right." 

The  plaintiff  in  an  action,  having  recovered  judg- 
ment for  a  sum  of  money  against  the  defendant, 
assigned  the  judgment  debt  to  a  purehctser  for  , 
valuable  .consideration.  The  purchaser  gave 
notice  of  the  assignment  to  the  solicitor  who  acted 
for  the  plaintiff  in  the  actioii,  and  the  solicitor 
thereupon  obtained  a  charging  order  for  hit 
costs  upon  the  sum  recovered. 

Held,  that,  as  the  purchaser  had  notice  that  the 
m,oney  had  been  recovered  in  an  action,  he  had 
notice  of  the  solicitor's  right  to  a  lien ;  that  he 
was  therefore  not  a  purchaser  for  value  "  with- 
out notice  "  within  the  meaning  of  sect.  28  of  the 
Solicitors  Act  1860,  and  that  the  solicitor's 
charge  had  priority  over  his  assignment. 

Appeal    from  an    order  of  the  Queen's  Bendt 

(a)  Beported  by  T.  B.  Briuowateb  and  E.  Uaiilei  Surra,  Exin., 
B«rristers.«t-L«v. 
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Divisioii  (Charles  and  Collina,  JJ.)  affirming  an 
order  of  Lawrance,  J.  at  chambers,  making; 
absolute  an  order  nigi  for  a  charging  order  under 
sect.  28  of  the  Solicitors  Act  I860,  in  favour  of  Mr. 
Baker,  the  solicitor  for  the  plaiatifE,  in  the  action 
of  CoU  V.  Eley,  for  his  costs  and  expenses  in  that 
action. 

The  plaintiff  recovered  judgment  by  consent 
against  the  defendant  for  a  sum  of  money  payable 
by  instalments,  and  assigned  this  judgment  debt 
for  valuable  consideration  to  one  Bead,  who  had 
been  a  witness  in  the  action.  Read  gave  notice  of 
the  assignment  to  Baker,  the  plaintiff's  solicitor, 
and  Baker  thereupon  applied  for  and  obtained 
a  charging  order  as  axiove  upon  the  money 
recovered  in  the  action. 

By  sect.  28  of  23  &  24  Vict.  c.  127  : 

In  evei7  case  in  which  an  attorney  or  aolioitor  shall 
be  employed  to  proieoate  or  defend  any  mit,  matter,  or 
proceeding  in  any  ooart  of  jastioe,  it  shall  be  lawful  tor 
the  oonxt  or  judge  before  whom  any  such  suit,  matter, 
or  prooeeding  has  been  heard  or  shall  be  depending  to 
declare  suoh  attorney  or  solicitor  entitled  to  a  charge 
npon  the  property  recovered  or  preserved,  and  upon  snoh 
deolaration  being  made,  such  attorney  or  solicitor  shall 
have  a  charge  upon  and  against,  and  a  right  to  iwyment 
oat  of,  the  property  of  whatsover  nature,  tenure,  or  kind 
the  same  may  be,  which  shall  have  been  recovered  or 
preserved  through  the  instrumentality  of  any  such 
attorney  or  solicitor,  for  the  taxed  costs,  charges,  and 
expenses  of  or  in  reference  to  suoh  suit,  matter,  or  pro- 
ceeding .  .  .  and  all  conveyances  and  acta  done  to 
defeat,  or  which  shall  operate  to  defeat,  such  charge  or 
right  shall,  unless  made  to  a  bond  fide  purchaser  for 
value  without  notice,  be  absolutely  void  and  of  no  efFeot 
as  against  snch  charge  or  right.     .    .     . 

B«ad  appealed  from  the  order  of  Lawrance,  J. 
to  the  Queen's  Bench  Division. 

May  4. — Horace  Kent  for  the  appellant. — This 
chargmg  order  which  is  appealed  against  is  not 
valid  against  the  assignee  of  the  judgment  debt. 
This  assignment  was "  made  to  a  barui  Me  pur- 
chaser for  value  without  notice  "  within  tne  mean- 
ing of  sect.  28  of  23  &  24  Vict.  c.  127.  Those  words 
here  mean  without  notice  of  the  charging  order, 
and  as  this  charging  order  was  not  made  until  after 
the  assignment  was  made,  the  appellant  could  not 
be  said  to  have  had  notice,  and  the  appellant  is 
therefore  protected.  The  following  cases  are 
quite  distinguishable  from  the  present  one.  In 
Burehell  v.  Pugin ;  Molloy,  garnishee  (32  L.  T. 
Rep.  N.  S.  496;  44  L.  J.  278,  C.  P. ;  L.  Rep.  10 
G.  P.  397),  the  solicitor  had  taken  the  first 
step,  and  it  was  held  that  he  was  therefore 
entitled  to  priority.  In  Faithfull  v.  Ewen  (37 
L.  T.  Rep.  N.  S.  805;  7  Ch.  Div.  495)  the 
solicitor's  claim  for  his  lien  was  against  mort- 
gagees who  were  parties  to  the  suit,  and  were  sup- 
posed as  snch  to  nave  had  notice  of  the  rights  of 
the  solicitor.  [Collins,  J. — Faithfull  v.  Ewen 
was  acted  upon  in  the  case  of  Shippey  and  another 
v.  Grey  (42  L.  T.  Rep.  N.  S.  67^;  49  L.  J.  524, 
Q.  B.),  which  was  a  case  decided  in  the  Court  of 
Appeal,  and  was  not  the  case  of  an  administra- 
tion suit.] 

Crispe  and  Hawtin  for  Mr.  Baker.  —  The 
appellant  to  whom  the  assignment  has  been 
made  had  been  a  witness  in  the  action  Cole 
T.  Eley,  and  must  be  taken  to  have  known 
that  Mr.  Baker  was  the  solicitor  for  the  plain- 
tiff, and  therefore  the  appellant  had  notice  of 
the  solicitor's  lien.      The  case  of   FaithfuU   v. 


Ewen  {ubi  sup.)  decided  that  such  a  notice  is 
sufficient.  The  case  of  Hough  v.  Edwardt  (1  H. 
&  N.  171)  seems  to  be  quite  inconsistent  with  the 
decisions  in  Faithfull  v.  Ewen ;  Haymei  v.  Cooper 
(33  Beav.  431) ;  and  Shippey  and  another  v.  Cfrey 
(ubi  stip.);  the  last  case  and  the  case  of  FaithfuU 
V.  Ewen  were  cases  decided  by  the  Court  of 
Appeal.  It  is  quite  clear,  therefore,  that  the 
appellant  is  not  "  a  bond  fide  purchaser  without 
notice  "  within  the  meaning  of  the  28th  section  of 
the  Solicitors  Act  1860,  and  his  claim  ought  not 
to  prevail.  FChables,  J. — It  seems  that  the 
decisions  in  Shippey  v.  Grey  (ubi  sup.)  and  Sough 
V.  Edwardt  {ubi  tup.)  cannot  be  reconciled.  The 
learned  Judge  also  referred  to  the  following  case : 
PHeher  v.  Arden ;  Ex  parte  Brook  (38  L.  T.  Rep. 
N.  S.  Ill ;  47  L.  J.  479,  Ch. ;  7  Ch.  Div.  318) ;  and 
CoLLiKS,  J.  referred  to  Bruntdon  v.  AUard,  2  E. 
&  E.  19.] 
The  following  cases  were  also  referred  to ; 

Sympson  v.  Prothero,  26  L.  J.  671,  Ch.; 

Emdim  v.  Carls,  44  L.  T.  Bep.  N.  S.  344,  G36,  840^ 
17  Ch.  Div.  169  ;  50  L.  J.  492,  Oh. ; 

Greer  v.  Toung,  49  L.  T.  Hep.  N.  S.  224  ;  52  L.  J. 
915,  Ch.  ;  24Ch.  Div.  545; 

Dallow  V.  Oarrold  ;  Ex  parte  Adamt,  52  L.  T.Bep. 
N.  S.  240 ;  14  Q.  B.  Div.  543 ; 

Re  Suffield  and  Watts ;  Ex  parte  Brown,  58  L.  T. 
Bep.  N.  S.  911 ;  20  Q.  B.  Div.  693 ; 

Rom  v.  Button,  60  L.  T.  Bep.  N.  S.  630;  58  L.  J. 
442,  Ch.;  42  Ch.  Div.  190; 

Price  V.  Crouch,  60  L.  J.  767,  Q.  B. 

Charlks,  J. — This  is  a  contest  between  & 
solicitor  who  got  a  charging  order  upon  money 
recovered  by  his  exei-tions  in  an  action  and  a- 
person  who  had  bought  for  valuable  considei-ation. 
the  judgment  debt.  [His  Lordship  recited  tho 
facts  and  continued :]  We  have  to  deal  with  thia 
state  of  things — a  judgment  recovered  and  a  bond 
fide  purchaser  of  the  judgment  debt  before- 
the  making  of  the  charging  order.  Ought 
this  order  to  have  been  made  P  We  have- 
come  to  the  conclusion  that  it  ought,  and 
that  the  learned  judge's  order  niti  was  rightly 
made  absolute.  The  rights  of  the  parties  ar& 
clearly  not  dependent  altogether  upon  the  statute 
of  1860,  although  whether  or  not  the  solicitor  is 
to  have  the  chaining  order  does  depend  entirely 
upon  statute.  The  solicitor  undoubtedly  had  a 
lien  for  his  costs  from  the  date  of  the  judgment 
independent  of  the  express  cbai-ge  which  he  has 
now  obtained.  The  question  is,  what  is  his 
position  with  regard  to  another  person  whose 
rights  accrued  and  were  perfected  before  he 
applied  for  and  obtained  the  charging  order? 
Tne  statute  has  left  a  purchaser  protected  as 
regards  the  charge  if  he  is  a  bond  fide  purchaser 
for  value  -without  notice.  The  28th  section  of  the 
Act  provides  that  "  all  conveyances  and  acts  done 
to  defeat,  or  which  shall  operate  to  defeat,"  the 
charging  order  "  shall,  unless  made  to  a  bond  fide 
purchaser  for  value  without  notice,  be  absolutely 
void  and  of  no  effect  as  against "  the  charging 
order.  The  first  question  then  is,  a  bond  ^<2e  pur- 
chaser of  what  ?  If  we  read  the  section  briefly  it 
would  mean  without  notice  of  the  charging  order ; 
but  it  seems  plain,  on  further  consideration  of  the 
statute  and  of  the  rights  of  the  parties,  that  it  is 
not  the  true  construction ;  it  must  be  without 
notice  of  the  solicitor's  right  to  a  lien  on  the 
proceeds  of  the  judgment.  It  follows,  therefore, 
that  the  fact  of  the  date  of  the  assignment  being 
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before  the  date  of  the  charging  order  was  applied 
for  is  not  decisive  in  the  assignee's  favour.  Then 
comes  the  next  qaestion — had  he  notice  of  the 
lien  P  It  may  be  he  liad  no  express  notice  of  the 
lien,  and  to  that  extent  he  is  a  boiui  fide  purchaser 
for  value  without  notice ;  but  the  question  is, 
although  he  had  no  express  notice,  is  he  in  the 
position  of  one  who  had  actual  notice  that  the 
right  to  the  lien  existed?  The  authorities  are 
decisive  that  he  had  notice,  for  he  knew  that  he 
was  buying  a  judgluent  debt.  Suppose  this  had 
been  a  fund  in  court.  It  is  plain  that  in  such  a 
case  the  assignee  would  be  treated  as  having 
notice,  according  to  the  decision  in  Haymes  v. 
Cooper  (33  Beav.  431],  in  which  Sir  John  Bomilly, 
M.R.  said  on  p.  434:  "If  the  statute  had  not 
passed  I  should  not  have  had  any  doubt  on  the 
subject,  but  this  Act  declares  the  court  shall  have 
power  to  declare  that  the  solicitor  is  entitled  to  a 
charge  for  his  costs,  and  that  all  conveyances  to 
defeat  it,  unless  to  a  bond  fide  purchaser  for  value 
without  notice,  shall  be  void.  My  opinion  is  that, 
where  a  man  knows  that  there  is  a  fund  in  court, 
he  knows  also  that  it  is  subject  to  the  solicitor's 
lien  for  costs  in  recovering  it,  and  that  he  is 
entitled  to  be  paid  in  the  first  instance.  The  Act, 
however,  clearly  points  out  that  there  may  be  a 
bond  fide  purchaser  who  may  have  priority.  As  to 
that  I  express  no  further  opinion  than  this,  that  the 
present  is  not  the  case,  for  Mr.  Cooper  had  notice  of 
the  lien  of  the  solicitor."  In  that  case  the  Master 
of  the  Rolls  (Sir  J.  Romilly)  treats  the  fact  of  there 
being  a  fund  in  court  as  amounting  to  notice  of  the 
existence  of  the  solicitor's  lien.  The  next  question 
is,  do  the  same  considerations  apply  to  the  case  of 
a  judgment  debt  P  For  a  long  time  it  was  my 
impression  that  they  did  not  apply,  for,  if  they  did, 
the  case  of  Hough  v.  Edwards  (ubi  sup.)  and 
Sympson  v.  Prothero  (ubi  sup.)  would  have  been 
decided  otherwise  than  they  were  if  those  con- 
.siderations  did  apply.  I  was  much  impressed 
with  the  argument  that,  if  notice  of  the  charging 
order  is  notice  within  the  meaning  of  the 
statute,  the  words  of  the  statute,  "  bomi  fide 
purchaser  for  value  without  notice,"  would  have 
no  serious  meaning.  My  attention  has  been 
called  to  the  case  of  Faithfull  v.  Ewen  (ubi 
sup.),  decided  in  the  Court  of  Appeal,  and  I 
find  I  have  no  alternative  open  to  me  in  the 
present  case  except  to  decide  in  favour  of  the 
solicitor's  right  to  a  charging  order.  In  that  case, 
which  was  a  considered  judgment  of  the  Court  of 
Appeal,  the  plaintiffs  in  a  suit  mortgaged  their 
interests  in  the  estate,  the  subject-matter  of  the 
«uit,  to  two  defendants.  The  mortgage  was  sent 
to  the  plaintiffs'  solicitor  for  his  perusal  and 
approval,  and  he  sanctioned  their  executing  it, 
nothing  being  said  about  the  solicitor's  claim  for 
costs.  The  solicitor  afterwards  obtained  a 
charging  order  on  the  plaintiffs'  interests.  The 
Court  of  Appeal,  consisting  of  James,  Baggallay, 
and  Thesiger,  L.JJ.,  held  in  that  case  that,  as  the 
mortgagees  had  notice  of  the  suit,  they  must  be 
presumed  to  have  known  the  rights  of  the  solicitor 
of  the  plaintiffs,  and  that  the  charge  ought  not  to 
be  postponed  to  the  mortgage.  In  delivering  the 
judgment  in  that  case  Baggallay,  L.J.  said  (on 
p.  807, 37  L.  T.  Rep.  N.  S.) :  "  It  is  insisted  on  their 
-behalf"  (the  respondents)  "that,  inasmuch  as 
Mr.  Brook  "  (the  solicitor)  "  was  cognisant  of  the 
arrangement  under  which  the  defendants  Ewen 
and  Clark  were  about  to  advance  their  money, 


and  did  not  in  any  way  assert  his  rights  under 
the  statute,  although  he  had  every  opportnnity  of 
doing  so,  he  must  be  treated  as  having  waived 
them  in  favour  of  the  defendants.  We  are  unable 
to  adopt  this  view.  The  defendants  Ewen  and 
Clark,  and  their  advisers,  were  of  coarse  aware 
of  the  pending  suit,  and  they  must  have  known, 
or  must  be  presumed  to  have  known,  the  rights 
which  the  solicitor  of  the  plaintiffs  was  ^i- 
titled  to  under  the  statute."  The  judgment  in 
that  case  therefore  treats  knowledge  of  the  exis- 
tence of  the  suit  as  knowledge  of  the  solicitor's 
lien.  It  has  been  urged  on  behalf  of  the  appel- 
lant in  this  case,  that  the  facts  in  the  present  case 
are  different  ta  those  in  Faithfuli  v.  Ewen  [uiri 
sup.),  which  was  the  case  of  an  administration 
suit ;  but  Faithfull  v.  Ewen  was  relied  upon  in  the 
case  of  Shippey  v.  Grey  (ubi  sup.),  and  in  that  case 
the  contest  was  similar  in  character  to  the  present 
oue.    The  plaintiffs  there  were  solicitors  for  a 

Eerson  named  Washington  in  an  action  in  which 
e  recovered  a  sum  of  money ;  the  defendant  was 
a  judgment  creditor  of  Washington,  and  obtained 
ex  parte  a  garnishee  order  attaching  all  debLs  liue 
to  Washington.  The  plaintiffs  learning  this  gave 
notice  to  me  defendants  in  the  action  in  which 
Washington  was  the  plaintiff  of  their  claim  to  a 
lien,  and  afterwards  applied  for  a  charging 
order.  The  Court  of  Appeal,  affirming  the 
Divisional  Court,  held  that  the  plaintiffs  in  the 
issue  had  a  lien  for  their  costs,  and  were  entitled 
to  a  charging  order,  and  the  garnishee  order  had 
not  priority.  In  the  case  of  Sough  v.  Edwards 
(ubi  sup.),  which  was  cited  in  favour  of  the  appel- 
lant, the  court  did  decide  that  the  claim  of  the 
garnishee  must  prevail  as  against  the  general  lien 
of  the  solicitor;  but  the  case  of  FaithfuU  v. 
Ewen  was  relied  on  by  the  counsel  for  the  solici- 
tors (now  Collins,  J.),  and  the  court  acceded  to  my 
learned  brother's  contention.  Bramwell.  L.  J.  said, 
in  his  judgment,  in  Shippey  v.  Grey  (42  L.  T.  Rep. 
N.  S.  on  pp.  674,  675) :  "  I  am  of  opinion  that  this 
appeal  must  fail  on  this  ground,  that  the  decision 
of  the  Court  of  Appeal  in  Faithfull  v.  Eicen  (ubi 
sup.)  is  in  point."  Brett,  L.J.,  who  had  himself 
decided  Burchell  v.  Pugin,  relied  on  Faithful!  v. 
Ewen,  and  said  (42  L.  T.  Rep.  N.  S.  p.  675) :  "  I  am 
of  the  same  opinion,  and  even  if  FaithfuU  v.  Ewen 
had  not  been  decided,  I  should  have  been  of  the 
same  opinion."  Therefore  the  conclusion  to  which 
I  have  come  is,  that  we  have  no  alternative,  on 
the  authority  of  the  cases  Haymes  v.  Cooper, 
Faithfull  V.  Ewen,  and  Shippey  v.  Grey,  but  to 
decide  that  in  the  present  case  the  solicitor  is 
entitled  to  a  chargingorder,  and  that  the  appeal 
must  be  dismissed.  We  think  it  right,  in  order 
to  prevent  any  misunderstanding,  to  add  a 
direction  that  any  portion  of  the  judgment  debt 
which  may  be  received  by  the  solicitor  must  be 
applied  solely  to  the  costs  in  the  action  of  Cole 
V.  Eley,  and  not  in  respect  to  any  antecedent 
debts. 

Collins,  J. — ^I  am  of  the  same  opinion.  The 
solicitor  apart  from  the  charging  order  being 
granted  had  an  equitable  right  to  a  lien  against 
the  fund  recovered  in  the  action  of  Cole  v.  Eley ; 
that  being  so,  the  question  to  be  decided  is,  whether 
that  right  can  be  defeated  by  the  sale  of  the 
judgment  debt.  It  is  clear  that  that  right  cannot 
be  defeated  by  the  sale  of  the  judgment  debt 
unless  it  was  "  made  to  a  bond  Jide  purchaser  for 
value,  without  notice."    The  point,  therefore,  is 
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— apart  from  the  charge — did  the  purchaser,  in 
buying  the  debt,  have  notice  of  the  equitable  right 
of  the  solicitor  ?    If  he  did,  his  right  cannot  over- 
ride the  solicitor's  right.    I  am  of  opinion  that  the 
point  is  decided  by  the  Court  of  Appeal  in  the  case 
already  referred  to — Faithfull  v.  Ewen  {uhi  sup.). 
In  effect  that  case  decides  that  notice  that  the 
subject-matter  of  the  assignment  is  the  subject- 
matter  of  a  suit  amounts  to  notice  to  the  assignee 
of  the  solicitor's  right  to   a    lien.      The  cases 
referred  to  as  to  garnishees  seemed  to  raise  a 
difficulty;  the  cases  which  create  that  difficulty 
are  Hough  v.  Edwards  {vM  tup.),  and  BurcheU  v. 
Pugin  {libi  aup.)  ;    in    the   latter  case  the  fact 
that  the  solicitor  took  the  first  step  seems  to  have 
been  relied  upon  in  the  judgment.    My  opinion 
is,  that  the  cases  as  to  garnishee  orders  may  be  ex- 
plained by  a  doctrine  that  lies  at  the  root  of  the 
rights  of  a  judgment  creditor  who  has  obtained 
a  garnishee  order,  namely,  that  he  takes  no  more 
thS,n  the  rights  of  the  debtor.    This  doctrine  is 
illustrated  by  the  judgment  in  the  case  of  Hirsch 
V.  Coates  (18  C.  B.  757,  at  p.  764),  where  WiUes,  J. 
said  as  follows:    "I  think  this    statute  "  (the 
garnishee  claiise  of  the  Common  Law  Procedure 
Act  1854  (17  &  18  Vict.  c.  125,  sect.  61)  '•  must 
be  construed  like  any  other  statute,  giving  its 
words  their  plain  ordinary  and  proper  sense.     So 
construing  it,  I  think  it  can  only  operate  to  give 
the  judgment  creditor  the  same  degree  of  charge 
upon  the  debts  which  are  the  subject  of  the  order 
as  an  assignment  in  bankruptcy  woiild  give — such 
as  the  judgment  debtor  was  entitled  to  at  law  and 
in  equity.      In    the  case    of    Pickering    v.   The 
lUracombe    Mailway    Company  (17  L.  T.  Sep. 
N.  S.  650 ;  L.  Bep.  3  C.  P.  at  pp.  250, 251)  the  same 
leai-ned  judge  said  as  follows  :  "  The  last  point  is 
that  notice  to  Lord  Poltimore  was  necessary  and 
none  was  given.    That  turns  upon  this,  whether 
the  61st  section  of  the  Common  Law  Procedure 
Act  1854  intended  to  give  the  garnishee  some- 
thing more  than  the  debtor  himself  was  entitled 
to.    But,  as  was  pointed  out  by  Mr.  Mellish, 
there  is  no  such  language  in  the  Act."    Then, 
after  referring  to  an  exception  to  the  general 
rule  that  the  creditor  can  have  no  more  than  the 
debtor  was  entitled  to,  which  was  said  to  exist 
with  regard  to  another  statute,  the  learned  judge 
continued :   "  But,  upon  the  construction  of  the 
61  st  section  of  the  Common  Law  Procedure  Act 
1854, 1  think  the  defendants  have  failed  to  show 
that  any  such  exception  waa  intended  to  apply  to 
this  case."    The  Court  of  Appeal  followed  this 
view  in  Baddeley  r.  The  Consolidated  Bank  (59 
L.  T.  Eep.  N.  S.  419;   38  Ch.  Div.  238),  and 
there  Cotton,  L.J.  said  (L.  T.  Rep.  N.  S.  on 
p.  423) :    "  But   it   was  said  the    plaintiff   had 
allowed  Smith    to  deal    with    that  which   was 
comprised   in   the  security  in    such  a   way  as 
to  enable  greater  benefit  to  be  obtained  by  his 
garnishee  orders  than  otherwise  would  have  been 
obtained.    He  had  not  given  notice  to  the  railway 
company,  he  had  left  his  bonds  and  other  property 
in  the  hands  of  Smith.     Well,  we  have  not  heard 
Mr.  Rigby  upon  that  point,  but  assuming  that  we 
had,  then  in   my  opinion  that  will  not  enable 
Wallis  by  means  of  a  garnishee  order  to  get  a 
greater  right  as  against  this  property  than  he 
would  otherwise  be  entitled  to.     In  my  opinion 
his  rights  under  the  garnishee  order  were  only  to 
attach  that  which  could  properly,   and  without 
violation  of  the  rights  of  other  persons,  be  dealt  , 


with  by  Smith.  Smith  had  already  assigned  all 
his  claim  against  the  railway  company  to  the 
plaintiff.  That  was  a  security  otherwise  unim- 
peachable, and  in  my  opinion  Mr.  Wallis  under 
his  gai-nishee  order  cannot  establish  any  claim  in 
derogation  of  the  rights  which  the  plaintiff  had 
under  his  security."  It  was  there  held  that  an 
equitable  charge  obtained  before  the  garnishee 
order  took  priority  of  the  order,  though  no 
notice  of  the  cnarge  nad  been  given.  It  is  possible 
that  under  certain  circumstances  a  purchaser,  if 
he  canshowthathe  is  a  ftona/idepurchaserfor value 
without  notice,  may  stand  in  a  better  position  than 
a  judgment  creditor  who  has  obtained  a  garnishee 
order.  I  am  of  opinion  that  the  case  of  Faithfull 
V.  Ewen  (m6i  sup.)  concludes  the  present  case. 
There  is  in  this  present  case  prima  facie  evidence 
of  a  notice  to  the  assi^ee  of  the  solicitor's  right 
to  a  lien.  The  affidavit  of  the  assignee  does  not 
disclaim  notice,  but  practically  admits  it,  and 
therefore  under  those  circumstaiices  he  cannot  be 
properly  said  to  be  a  bond  fide  purchaser  for 
value  without  notice.  The  charging  order,  in  my 
opinion,  was  rightly  made,  and  this  appeal  must 
be  dismissed. 

Read  appealed. 

June  5. — H.  Kent  for  the  appellant. — The  only 
question  is,  whether  Read  is  a  purchaser  "  without 
notice."  Sect.  28  of  the  Solicitors  Act  1860  only 
gives  the  solicitor  a  right  to  come  to  the  court 
and  ask  for  a  declaration  of  a  charge.  The  section 
does  not  impose  a  charge,  but  gives  the  solicitor 
the  right  to  obtain  one.  The  "  notice  "  therefore 
referred  to  in  the  section  means  notice  of  the 
charging  order.  Inasmuch  as  the  charging  order 
was  subsequent  to  the  assignment,  the  purchaser 
could  not  have  had  notice  of  the  charge.  He 
referred  to  the  cases  cited  in  the  court  below, 
and  to 

Archbold's  Praotico,  14th  edit.,  p.  164. 

Smijly,  Q.C.  and  Crispe,  for  the  respondent,  were 
not  called  upon. 

Lord  EsHEB,  M.R. — ^It  is  unnecessary  to  go 
through  all  the  cases  which  have  been  referred  to. 
It  seems  to  me  clear  that  Collins,  J.  was  right 
when  he  said  in  his  judgment  in  the  present  case 
that  Faithfull  v.  Ewen  decided  that  notice  that 
the  subject-matter  of  the  assignment  is  the 
subject-matter  of  a  suit  amounts  to  notice  to  the 
assignee  of  the  existence  of  the  solicitor's  right  to- 
a  lien.  Such  knowledge  as  that  prevents  the  pur- 
chaser from  being  a  purchaser  for  value  "  without 
notice."  That  is  exactly  the  case  here.  Faithfull 
v.  Ewen  was  a  decision  of  this  court,  and  it  was 
followed  in  other  cases  also  in  this  court,  and 
those  cases  conclude  the  present  point.  The 
appeal  therefore  fails. 

Kat,  L.J. — I  am  of  the  same  opinion.  When 
the  pui'chaser  bought  this  judgment  the  charging 
order  was  not  made.  Faithfull  v.  Ewen,  however, 
decided  that  it  is  not  necessary  that  the  pur- 
chaser should  have  notice  of  the  charging  onier, 
but  that  it  is  sufficient  if  he  is  aware  of  facts 
which  entitle  the  solicitor  to  obtain  a  charging 
order.  In  this  case  the  purchaser  knew  that, 
because  he  purchased  the  judgment  debt  from  the 
plaintiff. 

Smith,  L.J. — I  am  of  the  same  opinion.  There 
are  four  cases  in  the  Court  of  Appeal,  begin-    j 
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nine   with  FaUhfull  v.  Ewen,  all  of  which  are 
against  the  contention  of  the  appellant. 

Appecd  di$mi$sed. 

Solicitor  for  the  appellant,  F.  Norton. 
Solicitors  for  the  respondent,  Montagu  Seott 
and  Baker. 


Friday,  June  15. 

(Before   Lord   Esheb,    M.B.,   Kat   and 

Smith,  L.JJ.) 

Clements  v.  The  London  and  Nokth-Westebn 

Railway  Company,  (o) 

APPEAI.  FBOM  the  QUEEN'b  BENCH  DITI8I0N. 
Infant — Contract  of  service — Contracting  ov,t  of 
Employers'  Liahility  Act — Insurance  society — 
Benefit  of  infant. 

The  plaintiff,  when  an  infant,  entered  into  the 
service  of  the  defendant  company  at  a  railway 
porter  at  weekly  wages.  One  of  the  terms  of  his 
eontra/;t  of  service  was,  that  he  should  become  a 
member  of  the  L.  &  N.W.R.  Insurance  Society, 
the  object  of  which  was  "  to  provide  pecuniary 
relief  in  cases  of  temporary  or  permanent 
disablemsnt  arising  from  aeeicknt  occurring 
while  in  the  discharge  of  duty  and  alto  in  eases 
of  death."  Under  this  term  of  his  contract  of 
service  he  became  bound  to  subscribe  a  small  sum 
to  the  society,  and  the  defendant  company  alto 
became  bound  to  contribute  to  it,  and  the  plain- 
tiff agreed  "  to  accept  such  contribution,  and  any 
advantages  to  which  he  may  be  entitled  under 
the  rules  of  the  society,  in  satisfaction  and  in 
lieu  of  any  claims  which  he  {or  his  representative 
in  ease  of  death)  might  or  otherwise  would  have 
under  the  Employers'  Liability  Act  1880  or  any 
Acts  amending  it."  The  society  was  managed 
under  a  nunwter  of  rides.  An  injury  having 
been  accidentally  caused  to  the  plaintiff  in  the 
course  of  his  employment,  he,  while  still  an 
infant,  brought  an  action  to  recover  damages 
under  the  Employers'  Liability  Act  after  he  had 
received  compensation  in  accordance  with  the 
rules  of  the  society.  The  defendant  company 
relied  on  the  plaintiff  s  contract  with  them. 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Division,  ante,  p.  631),  that,  in  the  opinion  of  the 
court,  tlie  plaintiffs  contract  of  service  with  the 
defendant  company,  when  considered  as  a  whole, 
was  for  his  benefit,  and  that  he  was  therefore 
bound  by  it,  and  judgment  must  therefore  be  for 
the  defendants. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Collins,  JJ.), 
reported  ante,  p.  531),  affirming  the  decision  of  the 
judge  of  the  Bloomsbury  County  Court  in  an 
action  for  damages  for  personal  injury  brought 
under  the  Employers'  Liability  Act  1880  that  the 
plaintifE  was  precluded  b^  his  agreement  with  the 
defendants  from  recovering  against  them  under 
the  Act. 

The  plaintiff,  while  an  infant,  entered  the 
service  of  the  defendant  company  as  a  railway 
porter  at  weekly  wages,  and  upon  entering  their 
service  signed  a  form  of  agreement  by  which  he 
became  a  member  of  the  London  and  North- 
Western  Railway  Insurance  Society,  and  agreed 
to    accept    the    advantages    which    he    thereby 

(a,  Kcporcol  tiy  £.  Uanley  Smith,  Eaq.,  I3uTUter-at-L>w. 


obtained  in  lieu  of  any  right  of  action  against  the 
defendants  under  the  Employers'  Liability  Act 
1880. 

The  form  of  agreement  and  the  roles  of  the 
society,  so  far  as  tney  are  material  to  the  present 
case,  are  set  out  in  the  report  of  this  case 
arUe,  p.  531. 

Minion  Senhouse  for  the  appellant. — ^An  infant 
can  bind  himself  only  by  coptracts  of  service  or 
contracts  for  necessaries.  He  cannot  bind  him- 
self by  a  contract  of  insurance  such  as  the  defen- 
dants rely  upon  in  this  case.  Li  Bacon's  Abridi;- 
ment,  tit.  Infancy,  I.  1,  the  rule  is  stated  to  be 
that  an  infant  may  bind  himself  to  pay  for  neces- 
saries "  and  likewise  for  his  good  teaching  and  in- 
struction whereby  he  may  benefit  himself  after- 
wards ; "  and  in  Comyn's  Digest,  tit.  Enfant,  c.  2. 
it  is  laid  down  thus :  "  So,  regularly,  a  contract  by 
an  infant,  if  it  be  not  for  necessaries,  shall  be 
void."  In  the  old  authorities  no  other  kinds  of 
contracts  are  mentioned  as  being  binding;  on 
infants.  In  De  Francesco  v.  Bamum  (63  L.  T. 
Rep.  N.  S.  438;  45  Ch.  Div.  430)  Pry,  L.J.  points 
out  that  the  two  recognised  exceptions  of  contracts 
which  bind  an  infant  are  contracts  of  apprentice- 
ship and  of  labour.  All  the  cases  in  which  infants 
have  been  held  to  be  bound  by  their  contracts  are 
cases  of  contracts  for  necessaries,  or  for  appren- 
ticeship or  service.  This  contract  does  not  come 
within  those  exceptions.  [Lord  Esher,  M.E. 
referred  to  Kirton  v.  Eliott  (2  Bulstr.  69 ;  and 
Kay,  L.J.  referred  to  Maddon  v.  White,  2  T.  B. 
159.1  The  laat-mentioned  case  was  considered 
by  Jessel,  M.R.  in  Martin  v.  Gale  (36  L.  T.  Rep. 
N.  S.  357 ;  4  Ch.  Div.  428),  where  he  says  :  "  There 
must  be  some  mistake  in  the  report  of  what 
Buller,  J.  is  stated  to  have  said.  No  case  can  be 
found  in  which  Lord  Mansfield  or  Lord  Hard- 
wicke  had  laid  down  any  such  general  principle." 
Unless  the  two  well-recognised  exceptions  are 
adhered  to,  it  will  become  necessary  to  say  that  an 
infant  can  bind  himself  by  any  contract  which 
a  court  will  hold  to  be  for  his  benefit.  Snch  a 
rule  would  be  far  too  loose.  [Kay,  L.J.  referred 
to  Smith  v.  Lueaa  (45  L.  T.  Rep.  N.  S.  460; 
18  Ch.  Div.  631.]  In  Com  v.  Matthews  (68  L.  T. 
Rep.  N.  S.  480 ;  (1893)  1  Q.  B.  310)  the  case  of 
Meakin  v.  Morris  (12  Q.  B.  Div.  352)  was  ap- 
proved,  and  in  the  latter  case  Lord  Coleridge,  C.J. 
held  that,  if  one  stipulation  in  a  contract  most 
necessarily  be  to  the  disadvantage  of  an  infant,  it 
will  invahdate  the  contract.  In  this  contract  the 
stipulation  by  which  the  infant  gives  up  his  right 
of  action  against  the  employer,  and  also  the  stipu- 
lation by  which  weekly  deductions  are  to  be  made 
from  his  wages,  are  clearly  to  the  disadvantage  of 
the  infant.  The  contract  as  a  whole  is  not  for  the 
benefit  of  the  infant ;  by  action  he  might  recover 
a  much  larger  sum  from  his  employer ;  it  would 
be  more  beneficial  for  him  to  insure  in  some  insur- 
ance company,  and  to  preserve  his  right  of  action 
against  his  employer. 

Shearman  for  the  respondents. — ^A  contract 
made  between  an  infant  and  his  employer  which 
regulates  the  terms  of  the  employment  is  binding 
iipon  the  infant  unless  it  is  manifestly  to  his  pre- 
judice ;  unless  it  be  shown  clearly  that  the  con- 
tract is  not  for  the  benefit  of  the  infant  it  is  bind- 
ing upon  him : 

Cooper  T.  Simmons,  5  L.  T.  Bep.  N.  S.  712:  7  H.  * 

N.  707 ; 
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S»  Fraaeetco  \.  Bamum,  63  L.  T.  Bep.  N.  S.  38 ; 

45Ch.DiT.  430; 
Com  r.  Mattlunm,  68  L.  T.  Esp.  N.  S.  480  j  (1893) 

1  Q.  B.  310. 

7he  ooutnict  in  ihis  case  upon  which  the  defen- 
dants relj  was' part  of  the  contract  of  service,  and 
tba  whole  contract  is  clearly  not  prejudicial  to  the 
infant. 


Minton  Senkoiue  replied. 


Cur.  adv.  vvU. 


June  15. — ^Lord  Eshes,  M.R.— In  this  case  the 
plaintiff,  when  he  was  under  age,  entered  the 
serrice  of  the  defendant  company  and  became  a 
porter  on  their  railway  at  a  certain  rate  of  wages. 
Afterwards,  while  so  employed  in  their  service, 
an  injury  was  caused  to  him  through  the  working 
of  the  railway,  and  in  respect  of  that  injury  he 
has  brought  an  action  against  the  company  claim- 
injj  damages  and  full  compensation.  The  answer 
of  the  company  is,  that  at  the  time  the  plaintiff 
entered  into  their  service  as  porter,  and  as  a  part 
of  that  contract  of  service,  he  accepted  on  certain 
terms  an  agreement  by  the  company  to  the  effect 
that  in  case  of  any  E;ccident  happening  to  him  in 
the  course  of  his  employment,  whether  caused  by 
the  n^lig^tce  of  their  servants  or  not,  and  with- 
out any  further  inquiry  as  to  the  cause  of  the  acci- 
dent, they  the  company  would  compensate  him 
either  by  making  him  an  allowance  during  the 
time  in  which  he  should  be  sick  or  disabled,  or 
else  in  case  of  permanent  disablement  by  paying 
him  a  lump  sum;  and  that  if  he  should  be  Killed, 
then  they  would  pay  to  his  representatives  who 
might  be  entitled  to  sue  under  Lord  Campbell's 
Act  certain  fixed  sums  of  money.  The  plaintiff 
accepted  those  advantages,  and  undertook  in 
retiim  that  if  in  the  course  of  his  employment 
an  accident  should  happen  to  him  through  the 
negligence  of  other  servants  of  the  company,  he 
would  not  sue  the  company  either  at  common 
law  or  under  the  Employers'  Liability  Act,  but 
would  accept  instead  the  compensation  or  allow- 
ance which  would  be  payable  under  the  company's 
agreement.  Now,  at  the  time  when  the  plaintiff 
brought  this  action  for  damages  for  the  injuries 
he  has  suffered  he  was  still  an  infant.  Under  his 
contract  with  the  defendants  he  received  for 
several  weeks — ^until  he  had  recovered,  I  think — 
the  sums  of  money  which  became  payable  to  him 
by  reason  of  his  accident ;  and  be  received  this 
money  vrithout  having  the  burden  throvFn  on  him, 
as  it  would  otherwise  have  been,  of  showing  how 
the  accident  happened,  and  of  proving  negbgence 
on  behalf  of  the  company  or  their  servants.  But, 
after  having  taken  these  moneys,  he  was  per- 
suaded into  bringing  this  action,  claiming  full 
compensation  for  his  injuries  from  the  beginning, 
without  taking  into  account  the  money  he  had 
already  received.  His  claim  is,  in  fact,  that  he  is 
entitled  to  full  compensation  in  addition  to  the 
allowance  which  he  received  under  his  contract 
with  the  company.  He  claims  to  be  entitled  to 
cepudiate  his  contract  with  the  company,  and  to 
treat  it  as  if  it  had  never  existed,  and  as  if  he  bad 
never  received  anv  money  under  it.  That  raises 
the  question  whether  this  contract  is  such  a  one 
as  he,  being  an  infant  at  the  time  when  he  entered 
into  it,  and  at  the  time  when  he  brought  this 
action,  is  entitled  to  set  aside  as  void.  I  think  it 
is  unnecessary  for  me  to  go  into  the  cases  which 
have   been  cited.     The  answer  to    the    question 


depends  upon  whether,  upon  the  true  construction 
of  the  conti-act,  taking  the  contract  as  a  whole,  it 
was  a  contract  which  was  clearly  for  his  advantage. 
It  is  for  the  court  to  decide  what  is  the  tnie 
construction  of  the  contract  taken  as  a  whole, 
and,    having    done   that,    to    say   whether   the 
contract  is  one  which  is  clearly  and  manifestly 
for  the  benefit'  of   the  infant.     Now,  upon  the 
first  question,  as  to  the  construction  of  the  con- 
tract, there  camiot  in  this  case   be  anv  doubt. 
The  question  therefore  notv  is,  whether  this  court 
agrees  with  the  decision  of  the  County  Court 
judge  and  of  the  Divisional  Court  in  saying  that 
this  contract  was  clearly  to  the  advanta^  of  the 
infant.    This  is  a  contract  of  seiTice,  and  the 
court  knows  perhaps  better  than  any  jury  what 
advantages  were  given  under  it    to   the  infant. 
Supposing  that  there  had  been  no  such  terms  in 
the  contract  as  there  are  here,  then  in  the  event  of 
an  accident  happening  to  the  plaintiff  he  would 
have  been  obliged,  unless  he  could  have  arranged 
some  terms  with  the  company,   to  have  brought 
an  action   against  them  before  he  could  have  got 
any  compensation.     That  action  must  have  been 
brought  either  in  the  superior  courts  or  in  the 
County  Court.    In  that  action  he  would  run  the 
risk  of  being  unable  to  prove  that  the  accident 
was  the  result  of  the  negligence  of  some  one  on 
the  part  of  the  defendants.     It  might  be  that  the 
accident  was  the  result  of  some  concealed  defect 
in  an  instrument  that  was   being  used,  as,  for 
instance,  in  a  chain,  that  was  not  and  could  not 
be  known  to  the  company  or  their  servants.    It 
might  be  that  the  accident  was  not  the  result  of 
negligence,  but  was  a  pure  accident.     It  would 
lie  upon  him  to  prove  negligence  in  the  defen- 
dants or  their  servants,  and  no  one  who  under- 
stands the  law  can  fail  to  see  that  the  burden  of 
proof  is  heavy  and  often  cannot  be    supported. 
But  even  if  he  were  successful  in  his  action,  and 
obtained  judgment    against   the    company    for 
damages  and  costs,  he  would  be  certain  to  incur 
some  costs  beyond  those  which  he  could  recover 
from  the  company,  and  which  his  legal  advisers 
would  claim  from  him.     Those  costs  would  have 
to  be  paid  out  of  the  damages  recovered  from  the 
company,  and  every  one  with  experience  knows 
that  in  most  cases  such  as  this,  where  the  plaintiff 
does  not  get  judgment  for  any  large  sum,  the 
amount     of     damages     obtained     is     seriously 
encroached  upon  by  the  costs,  so  that  the  plaintiff, 
though  he  may  pucceed  in  winning  a  verdict,  gets 
very  little  by  it  eventually.      Now,  those  risks  of 
losing  an  action  and  of  obtaining  but  a  slight 
advantage  if  the  action  is  won,  aie  all  obviated  oy 
this  agreement.      Moreover  in  cases  of  accidents 
in  which    it  would  be    clear  that  neither  at  com- 
mon law,  nor  under  the  Employers'  Liability  Act 
would  the  infant  have  any  legal  claim  enforceable 
against  the  company,  they  have  agreed  by  their 
contract  with  him  to  give  him  considerable  com- 
pensation.     That  is   a  great  advantage  to  him. 
borne  disadvantages  have  been  suggested,  but  to 
my  mind  it  does  not  prevent  an  agreement  like  this 
from  being  an  agreement  for  the  benefit  of  the 
infant  that  there  may  be  some  disadvantages  in 
it.    The  agreement  must  be  construed  as  a  whole, 
and  the  court  must  consider  whether,  as  a  whole, 
it  is  beneficial  to  the  infant.      The  court  must  see 
whether  that  which  is  a  benefit  to  him  exceeds, 
and  greatly  exceeds,  that  which  is.  or  may  fairly  be 
said  to  be,  a  disadvantage ;   and  if,  on  the  whole. 
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the  contract  is  to  bis  manifest  advantage  and 
l)enefit,  then  it  is  one  vhlch  he  has  no  power  to 
avoid.  In  such  a  case  a  contract  of  service  is 
binding  on  the  infant  as  much  as  if  be  'were  of 
fnll  age,  and  be  cannot  avoid  it.  Under  the 
circumstances  of  this  case,  therefore,  I  am  of 
opinion  that  this  agreement  was  clearly  for  the 
plaintifTs  advantage,  and  the  existence  of  it  is  an 
answer  to  his  action  against  the  company.  The 
appeal  must  be  dismissed. 

Kat,  L.J. — I  have  come  to  the  same  conclusion. 
There  are  in  this  case  some  questions  of  such 
general  interest  that  I  wish  to  add  somewhat  to 
what  the  Master  of  the  Bolls  has  said.  The  law 
relating  to  the  contracts  of  infants  has  been  a 
great  deal  di3CU8sed,  perhaps  more  than  necessary 
to  the  actual  decision  of  the  case  before  us ;  but 
there  can  be  no  doubt  whatever,  that  all  contracts 
by  an  infant  are  not  void.  It  was  long  ago 
settled  in  words  which  I  will  read  from  Coke  upon 
Littleton,  at  p.  172a :  "  An  infant  may  bind  him- 
self to  pay  for  his  necessary  meat,  drink,  apparel, 
necessary  physic,  and  such  other  necessaries  and 
likewise  tor  his  good  teaching  or  instruction 
whereby  he  may  profit  himself  afterwards."  Then 
it  has  been  since  held  in  the  case  of  Peters  v. 
Fleming  (6  M.  &  W.  42)  that  the  term  "  neces- 
saries "  includes  such  articles  as  are  neosssary  and 
suitable  to  the  station,  degree,  and  condition  of 
the  infant,  and  that  a  contract  by  an  infant  for 
such  things  must  be  treated  as  being  absolutely 
binding  upon  him  just  as  though  he  were  a 
man  of  full  age.  Then,  besides  that,  it  has  un- 
doubtedly been  held  that  the  contracts  of  infanta 
respecting  their  apprenticeship  or  their  labour 
are  not  contracts  which  are  absolutely  void,  that 
is  to  say,  are  not  contracts  to  an  action  upon 
which  a  plea  of  infancy  is  a  complete  defence ;  and 
in  all  those  cases,  if  an  action  is  raised  while  the 
infant  remains  an  infant,  the  question  both  at  law 
and  in  equity  has  always  been  whether  a  contract 
of  that  kind,  when  carefully  examined  iu .  all  its 
terms,  is  or  is  not  for  the  benefit  of  the  infant, 
and  if  it  be  for  the  benefit  of  the  infant,  the  court 
will  not  allow  bim  to  repudiate  it.  Now,  I  will 
take  only  one  or  two  of  the  cases  which  illustrate 
that.  The  first  I  refer  to  is  a  case  which  came 
before  Lord  Kenyon  when  Chief  Justice  :  Rex  v. 
The  InhaMtantg  of  Hindringham  (6  T.  R.  557). 
That  was  a  contract  of  apprenticeship  by  an 
infant,  and  Lord  Kenyon  said  this :  "  There  is  no 
ground  for  saying  that  the  apprentice  did  any  act 
to  put  an  end  to  the  indentures  when  he  entered 
into  the  King's  service  " — he  had  bound  himself 
apprentice  to  the  King's  service  in  the  Navy. 
"But  I  desire  it  may  not  be  taken  for  granted 
that  an  infant  who  binds  himself  apprentice,  a 
contract  so  notoriously  for  his  own  benefit,  may 
put  an  end  to  that  contract  at  any  time  during 
nis  minority."  He  does  not  absolutely  decide 
the  question  there,  but  his  opinion  certainly 
was,  that  the  infant  was  not  able  to  put 
an  end  to  the  conti-act  if  the  contract,  upon 
looking  into  it  carefully,  proved  to  be  to  bis 
benefit.  Then  to  take  only  one  other  of  these 
cases.  In  the  case  of  Leslie  v.  Fitxpatriek 
(37  L.  T.  Rep.  N.  S.  461 ;  3  Q.  B.  Div.  229)  under 
the  Employers  and  Workmen  Act  1875,  which 
enables  a  dispute  between  a  workman  and  his 
employer  to  be  heard  and  determined  by  a  court  of 
summary  jurisdiction,  it  was  held  that  an  agi-eemeut 
by  which  an  infant  undertook  to  serve  an  iron  ship- 


builder as  platerandrivetterforfive  yean  for  weekly 
wages,  wiui  a  proviso  that  should  the  employers 
cease  to  carry  on  their  business,  or  find  it  neoeaaaiy 
to  reduce  the  operations  of  their  works,  either 
temporarilT  or  permanently,  from  their  being 
unable  to  obtain  materials,  or  in  consequence  of  any 
accidentorin  consequence  of  strikes  or  combination 
of  workmen,  or  from  any  cause  over  which  they 
should  nothave  any  control,  they  should  have  power 
to  terminate  the  agreement,  and  discharge  the 
infant  upon  giving  him  fourteen  days'  notice,  is  not 
void  on  the  face  of  it  so  as  to  prevent  it  from  being 
enforced  against  him  acconUng  to  the  Act ;  the 
question  whether  the  proviso  is  or  is  not  inequit- 
able as  regards  the  infant  depending  upon  whether 
it  was  at  the  time  of  the  agreement  common  to 
labour  contracte,  or  was  in  the  then  condition  of 
trade  such  as  the  master  was  reasonably  justified 
in  imposing  as  protection  to  himself,  and  also 
upon  whether  the  wages  were  a  fair  com- 
pensation for  the  services  of  the  infant.  I 
read  that  from  the  marginal  note,  but  I  refer 
to  the  case  for  the  language  of  the  late  Liosb,  J., 
afterwards  Lash,  L.J.  He  says :  "  Whether  the 
provisions  are  inequitable  or  not  depends  on  oon- 
siderations  outeide  the  contract.  If  such  pro- 
visions were  at  the  time  common  to  labour 
contracte,  or  were  in  the  then  condition  of  trade 
such  as  the  master  was  reasonably  justified  in 
imposing  as  a  just  measure  of  protection  to 
himseU,  and  if  the  wages  were  a  fair  compensa- 
tion for  the  services  of  the  youth,  the  contract  is 
binding,  inasmuch  as  it  was  beneficial  to  bim  by 
securing  to  him  permanent  employment  and  the 
means  of  maintaining  himself.  If,  on  the  other 
hand  advantage  was  taken  of  bim  to  exact  con- 
ditions which  were  unusual  and  unreasonable,  or 
to  secure  his  services  for  wages  which  were 
unreasonably  low  and  inadequate,  the  infant  is 
not  bound."  The  matter  being  treated,  as  I  have 
said,  entirely  upon  the  examination  of  that 
contract  for  labour  and  service  and  on  a  considera- 
tion of  the  whole  of  the  contract,  the  court  had 
to  determine  whether  it  was  for  the  benefit  of  th» 
infant  or  not.  If  it  were  for  the  benefit  of  the 
infant,  then  the  court  would  not  allow  him,  during 
bis  infancy,  to  repudiate  the  contract.  Now,  in 
this  particular  case,  the  sort  of  contract  entered 
into  was  this  :  The  employes  of  the  London  and 
North- Western  Railway  Company  formed  what 
they  called  an  insurance  society,  the  object  of 
which  is  to  compensate  any  one  of  those  servants 
of  the  company  who  may  sustain  injury,  whether 
temporary  or  permanent,  in  the  course  of  their 
employment,  or  their  relatives  in  case  of  death. 
This  insurance  society  gives  more  to  its  members 
than  they  would  obtain  under  the  ordinary  law 
of  the  land,  because  compensation  is  given  in 
cases  where  they  would  not  be  entitled  to  bring 
any  action  for  damages.  So  that,  although  in 
ssme  cases  the  compensation  a  member  can  get 
from  the  society  may  not  be  quite  as  large  as  the 
nominal  amount  of  damages  he  might  get  by  the 
verdict  of  a  jury  in  a  case  in  which  an  action 
would  lie  against  the  company,  nevertheless  he 
gete  this  very  great  advantage  that  he  will  get 
compensation  for  an  injury  from  the  society  in 
many  cases  where  be  would  have  no  legal  remedy 
against  the  company,  or  possibly  against  any 
one  else.  In  the  present  case  the  plaintiff 
entered  into  the  company's  service  on  weekly 
wages,    and    about     a     week     afterwards    he 
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signed  the  forms,  which  I  need  not  read, 
by  which  he  becajne  a  member  of  the  insurance 
society,  and  entitled  to  all  the  benefits  provided 
lor  its  members.  We  are  told  that  the  company 
require  all  people  who  emter  their  service  to  join 
this  insurance  society,  and  their  joining  the 
society  is  a  condition  of  the  agreement  of  service 
with  the  company.  I  cannot  doubt,  therefore, 
that  the  learned  judges  in  the  courts  below  were 
quite  right  in  treating  this  agreement  as  part  of 
the  terms  of  the  plaintiff's  contract  of  service, 
and  I  myself  treat  it  as  being  a  part  of  bis 
contract  of  service.  Now  I  take  it  that 
tbe  law  applicable  to  such  a  case  as  this  is,  that 
primd  facie  a  contract  by  an  infant  respecting 
the  terms  upon  which  he  is  to  enter  into  some- 
body's employment  is  for  his  benefit,  and  unless 
there  are  in  it  terms  which  show,  when  the  whole 
contract  is  considered,  that  it  is  not  for  his  benefit, 
the  conrt  will  not  allow  him  to  repudiate  it  while 
be  remains  an  infant.  If  while  he  is  still  in  that 
«mployment  he  comes  to  the  conrt  and  seeks  to 
say  that  he  is  not  bound  by  his  contract,  the 
question  for  the  conrt  is  whether  that  contract, 
being  a  contract  of  service,  is  of  such  a  nature, 
when  carefully  regarded  as  a  whole,  as  to  be  for 
bis  benefit  or  not.  Now  I  will  not  repeat  what 
has  been  already  said  by  Mathew,  J.,  in  nis  judg- 
ment in  this  case.  He  has  gone  through  all  the 
clauses  of  this  agreement  with  great  care,  and 
«zamined  all  the  numerous  objections  that  have 
been  made  to  the  various  clauses,  and  to  my  mind 
he  has  given  a  perfectly  sufficient  and  satisfactory 
answer  to  the  arguments  by  which  it  was  en- 
deavoured to  be  shown  that  particular  clauses 
were  not  for  the  benefit  of  the  infant.  I  agree 
«ntirely  that  the  whole  contract  is  to  be  looked  at 
together,  and  if  the  whole  contract,  being  part  of 
a  contract  of  service,  is  really  for  the  benefit  of 
the  infant,  the  court  will  not  allow  him  to  repudiate 
it,  but  will  treat  it  as  binding  npon  him.  On  that 
ground  therefore  this  action  must  fail.  Now  it 
was  a  part  of  that  contract  that  he  should  not, 
while  bound  by  it,  bring  such  an  action  as  this. 
Obviously  the  railway  company,  who  give  nearly 
one  half  the  funds  which  that  insurance  society 
has  to  dispose  of  among  the  members  of  the 
society  who  may  meet  with  accidents,  were  bound 
to  make  that  lund  of  term  with  tiieir  employes  in 
their  own  favour,  and  it  was  part  of  the  contract 
which  the  plaintiff  entered  into  with  the  railway 
company  that,  as  a  condition  of  his  obtaining  the 
benefits  of  this  insurance  society,  he  would  not 
seek  to  recover  against  the  company  what  he  is 
seeking  to  recover  in  this  action.  I  quite  agree 
that,  looking  to  the  whole  contract,  that  clause 
could  not  be  treated  as  a  clause  which  was  not,  on 
the  whole,  a  benefit  for  the  infant,  and  looking  to 
the  very  great  advantages  which  he  otherwise 
obtains  under  the  insurance  contract,  that  seems 
to  me  to  be  a  reasonable  and  proper  term,  and  I 
think  he  was  bound  by  it.  But  supposing  this 
not  to  be  a  labonr  contract,  does  the  law  which  I 
have  been  stating  apply,  or  does  it  not  apply,  to 
contracts  which  are  not  contracts  of  labour?  I 
will  not  attempt  to  give  a  definition,  because  I  do 
not  find  in  the  cases  that  I  have  examined 
any  exhaustive  definition  of  how  far  this  law  does 
.  extend ;  but  that  it  does  extend  to  contracts  which 
are  not  contracts  of  labour  is  quite  clear  from 
very  many  decided  cases.  One  of  the  earliest 
I  on  the  subject  was  a  case  of  Drury  v.  Drury 


(2  Eden.  39),  which  came,  in  the  first  place,  before 
Henley,  L.C.,  and  that  was  not  at  all  a  case  of  a 
labour  contract.  It  was  the  case  of  a  contract  by 
a  young  lady,  who  was  about  to  marry,  in  respect 
of^  the  settlement  to  be  made  on  her  marriage. 
She  was  entitled  to  certain  property,  and  had  ttie 
expectation  of  more  property  coming  to  her  from 
her  father,  and  a  settlement  was  made  which  she 
executed,  by  which  there  was  secured  to  her  by 
her  intended  husband  a  jointure  of  60U2.,  and  the 
settlement  provided  that  the  same  should  be 
taken  and  accepted  by  her  in  full  satisfaction  and 
bar  of  all  dower — I  am  reading  it  quite  shortly — 
and  also  in  lieu  of  and  full  satisfaction  of  any 
share  of  any  personal  estate  which  her  husband 
should  be  possessed  of  or  entitled  to.  The  argu- 
ment was,  that  that  is  a  thing  about  which  an 
infant  could  not  possibly  bind  herself  or  contract, 
and  that  therefore  the  contract  was  simply  void, 
and  Lord  Henley  seems  to  have  been  of  that 
opinion.  The  case  went  to  the  House  of  Lords, 
and  is  reported  under  the  name  of  The  Earl  of 
Buekinghamthire  v.  Drury  (2  Eden.  60).  It  was 
heard  before  Lord  Hardwicke  and  Lord  Mansfield, 
I  do  not  know  who  the  other  noble  lords  present 
were.  I  wish  to  read  a  few  words  from  the  judg. 
ment  of  Lord  Mansfield;  at  page  72.  Speaking  of 
infants'  agreements,  he  says :  "  By  our  law  some 
agi-eements  bind  absolutely ;  some  are  void ;  some 
are  voidable.  Contracts  for  necessaries,  such  as 
diet,  education,  &c.,  aregood,  and  the  infant's  body 
liable  to  be  taken  in  execution  for  them.  So  of  a 
sum  advanced  for  taking  an  infant  out  of  gaol. 
Infancy  never  authorises  fraud,  as,  if  goods  were 
delivered  to  an  infant,  and  he  embezzle  them, 
trover  would  lie  against  him ;  or,  if  he  took  an 
estate  and  was  to  pay  rent  for  it,  he  should  not 
hold  the  estate  and  defend  himself  agaitast  pay- 
ment of  the  rent  by  pretence  of  infancy.  If  an 
infant  pays  money  with  his  own  hand  without 
a  valuable  consideration  for  it,  he  cannot  get  it 
back  again.  If  he  receives  rents  he  cannot  demand 
them  again  when  of  age.  In  Watte  v.  Haisioell, 
where  the  issue  in  tail,  being  eighteen  years  old, 
himself  engrossed  the  mortgage  deed  made  by  his 
father,  and  did  not  discover  his  right  to  the  mort- 
gage"— that  means  did  not  disclose  his  right  to 
the  mortgage — "Lord  Cowper  held  him  bound 
thereby,  because  being  of  years  of  discretion  he 
had  acted  dishonestly  in  not  discovering  his  title, 
and  expressed  his  assent  to  the  rule  that  had  been 
laid  down  of  infants'  deriving  their  protection 
from  those  they  contracted  with,  i.e.,  from  the 
nature  of  the  contract,  if  fair  or  otherwise.  Were 
infants  not  bound  by  such  agreements  as  this  no 
lady  could  marry  under  age  without  her  father  or 
some  near  friends  becoming  security  that  she 
would,  when  of  full  age,  join  m  a  fine  to  bar  her- 
self of  dower,  which,  if  she  should  afterwards 
i-efnse  to  do,  the  husband  must  have  his  remedy 
for  a  collateral  satisfaction  against  the  heir  of  the 
father."  Then,  after  considering  the  agreement, 
and  seeing  that  upon  the  whole  it  was  for  this 
benefit  of  ttie  infant,  the  House  of  Lords  supported 
it,  and  held  her  bound  by  it.  That  was  not 
a  contract  in  any  way  for  necessaries  or  for  labour. 
BuUer,  J.,  in  the  case  of  Maddon  v.  White  (2 
T.  R.  159),  referring  to  that  case  said  this : 
"  Lord  Mansfield,  in  the  case  of  Drury  v.  Drury, 
laid  it  down  as  a  general  principle  that  if  an 
agreement  be  for  the  benefit  of  an  infant  at  the 
time  it  shall  bind  him;  Lord  Hardwicke  after- 
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-wards   adopted    this   rule."     That    dictum    was 
commented  upon  by  the  late  Master  of  the  Roils, 
Sir  George  Jesael,  in  the  case  of  Martin  v.  OaU 
(36  L.  T.  Rep.  N.  S.  357  ;  4  Ch.  Div.  428).  During 
the    argument  he  says    this :    "  There   must  be 
some  mistake  in  the  report  of    what  Buller,  J. 
is  stated  to  have  said.    No  case  can  be  found  in 
which  Lord  Mansfield  or  Lord  Hardwicke    had 
laid  down  any  such  general  principle."    In  that 
particular  case  of  Martin  v.  Gale  {ubi  sup.),  where 
an  infant  had  assumed  to  assign  the  reversionaTy 
interest     in    personal  property  as   security    for 
money  advanced  to  him,  the  Master  of  the  Rolls 
held  that  the  deed  was  not  binding  upon  the  in- 
fant.   Obviously  it  was  not  a  mere  contract,  it 
was  an  attempted  assignment  of  a  reversionary 
interest  in  personal  estate.    I  will  refer  to  another 
well-known  case  also  decided  by  the  late  Master  of 
the  Rolls — I  mean  Smith  v.  Lucas  (45  L.  T.  Rep. 
N.  S.  460 ;  18  Ch.   Div.  531).     In  that  case  the 
qnestion  arose  upon  a  marriage  settlement,  and 
ttie  question  was,  how  far  the  wife  was  bound, 
being  an   infant  at   the  time   of  the  settlement, 
which   she    had  executed,   by  a    contract  in  the 
settlement.    Sir  (Jeorge  Jessel,  M.R.  says :  "  Then 
is  the  covenant  void  or  voidable  ?    I  think  it  is 
voidable.    I  cannot  help  seeing  that  there  may  be 
cases  in  which  such  a  covenant  as  this  would  be 
for  the  benefit  of  the  wife  so  as  to  protect  her 
from  her  husband.    It  settles  the  property  on  her 
for  life  restrained  from  anticipation,  with  a  re- 
mainder for  the  children.     It  is  part  of  the  whole 
arrangement  made  on  the  marriage,  by  which  pro- 
Tision  is  made  for  her  and  her  children.    It  is  a 
Toidable  covenant,  in  my  opinion,  and  not  a  void 
covenant."     That   was  a  covenant  to  settle  the 
after-acquired  property  of  the  married  woman.    I 
will  only  refer  by  name  to  a  case  in  which  this  doc- 
trine has  lately  come  before  the  House  of  Lords — 
the  case  of  Edwards  v.  Carter  (69  L.  T.  Rep.  N.  S. 
153 ;  (1893)  A.  C.  360).    There  the  question  was, 
whether  an  infant,  having  by  a  marriage  settle- 
ment entered  into  a  contract  of  this  kind,  and  not 
having  repudiated  it  for  some  four  years  after  he 
had  attained  twenty- one,  should  be  allowed  to  repu- 
diate it  on  the  ground  that  he  had  not  looked  into 
the  settlement,  and  did  not  know  until  recently 
that  it  contained  a  provision  binding  upon  him  in 
respect  of  his  property.    The  House  of  Lords  held 
that  the  contract  was  one  which  possibly  he  might 
have  repudiated  if   he    had    done    so    vrithin  a 
reasonable  time  after  he  had  attained  twenty-one, 
but  that  his  saving  that  he  did  not  know  what 
was  in  the  settlement  which  he  himself  had  exe- 
cuted could  not  possibly  be  listened  to,  and  that, 
whether  he  knew  or  not,  it  was  too  late  to  repu- 
diate it  at  the  time  when  he  attempted  to  do  so. 
That  decision  shows  that  the  contract  is  not  ipso 
facto  void,  and  those  cases  to  which  I  have  been 
referring  most  certainly  establish  this,  that  this 
doctrine  as  to  whether  infants'  contracts  are  void 
or  voidable  does  not  apply  mei'ely  to  contracts 
for  necessaries  or  contracts    for  labour,  but  it 
has    been    extended    (though    I    do    not    for    a 
moment  attempt  to  fix  what  the  limit  of  it  may 
be)  to  other    contracts,    such    as    contracts  in 
marriage  settlements.    The  question  in  such  a  case 
is  the  same  as  in  the  case  of  a  contract  for  labour, 
when  it  comes  before  the  court,  the  infant  being 
still  an  infant,  viz.,  is  the  contract,  looking  to  the 
whole  provision  of  the  settlement,  one  for  the 
benefit    of   the    infant,    and    if    it    is    for    the 


benefit  of  the  infant,  then  the  conrt  talces  upon 
itself  to  do  that  which  the  infant  himself  coold 
not  do  while  he  was  an  infant,  namely,  to  dect 
whether  or  not  he  shall  be  treated  as  bound  by  it, 
the  contract  being  not  altogether  Toid,  bnt  only 
voidable.  Even  u  this  contract  were  not,  as  I 
think  it  is,  a  contract  concerning  the  iermB  of 
employment  of  the  infant,  I  think  it  woold  be  & 
contract  which  would  come  within  the  rule  wbidi 
I  have  now  been  discussing.  Now,  I  have  not  said 
a  word  about  what  the  consequences  might  be  if 
the  infant  had  chosen  to  leave  the  service  of  tbe- 
railway  company.  He  is  not  bound  to  serve 
them  for  any  definite  term.  A  very  important 
question  indeed  might  arise  whether,  if  an  infant 
affected,  contrary  to  the  usual  practice,  to  bind 
himself  to  be  a  servant  of  the  railway  company 
for  a  term  of  years,  such  a  contract  would  be  for 
his  benefit.  Probably  it  would  be  held  not  to  be 
for  his  benefit,  and  one  which  he  might  therefore- 
repudiate,  we  are  not  dealing  now  -with  a 
question  of  what  would  be  the  effect  if  the  cosa.- 
tract  of  service  had  come  to  an  end,  and  at  -the 
same  time  this  contract  of  insurance,  which  -was, 
I  suppose,  only  to  last  while  he  was  a  servant,  had 
come  to  an  end  -too.  He  remains,  or  at  least  he 
did  when  this  action  was  brought,  in  the  service 
of  the  company.  According  to  the  terms  of  tho 
contract,  if  it  is  to  be  treated  as  binding,  it  -waa 
binding  on  him  at  the  commencement  of  the  action. 
He  seems  to  have  obtained  all  the  benefits  and 
compensation  which  he  could  get  under  this  con- 
tract, and  after  having  received  that  compensatian 
he  brings  this  action.  I  think  the  case  completely 
fails,  and  that  the  judgment  of  the  learned  judges 
below  should  be  affirmed. 

Smith,  L.J. — This  is  an  action  by  a  porter  in 
the  service  of  the  London  and  North- Westom 
Railway  Company,  which  he  has  bronght  by  hia 
next  friend,  he  being  a  few  months  under  age, 
against  the  company  under  the  Employers'  laaoi- 
lity  Act  for  damages  sustained  as  he  alleges  by 
the  negligence  of  the  company.  The  company 
set  up  an  agreement  which  ne  entered  into  when 
he  entered  their  service  whereby  he  bonnd  him- 
self not  to  take  action  against  them  either  att 
common  law  or  under  the  Employers'  Liability 
Act.  In  answer  to  this  defence  of  the  company 
the  plaintiff  says  that  he  is  not  bound  by  that 
agreement  because  at  the  time  when  he  entered 
into  it  he  was  an  infant.  The  question  therefore- 
arises  whether  or  not  that  contract  is  binding  on 
the  plaintiff.  Now,  the  judges  below  have  found, 
and  in  that  I  think  they  are  entirely  correct,  tJiat 
when  this  young  man,  being  then  about  nineteen 
and  a  half  years  of  age,  entered  into  the  serviee 
of  the  London  and  North- Western  Railway  Com- 
pany, he  became  a  subscriber  to  a  society  wiuch 
was  then  in  existence.  The  objects  of  the  society 
are  stated  in  role  3  to  be,  "To  provide  i>ecaniaiy 
relief  in  cases  of  temporary  or  permanent  dis- 
ablement arising  from  accident  occurring  while 
in  the  discharge  of  duty,  and  also  in  all  cases  of 
death."  The  plaintiff  had  a  deduction  made 
from  his  wages  of  2d.  a  week,  which  was  paid  to 
that  Bocie^,  to  which  also  the  London  and  North- 
Western  Rail-way  Company  largely  subscribed. 
The  benefits  which  he  was  to  receive  in  case  of 
accident,  no  matter  how  happening,  except  fronk 
his  owa.  -wilful  default,  were  in  case  of  detUh,  SOI. ; 
in  case  of  permanent  injury,  801. ;  and  dming- 
temporary  disablement  14s.  a  week.  After  having 
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entered  into  that  contract  of  service  lie  met  with 
an  accident,  and  he  thereupon  for  some  twenty- 
two  weeks  received  the  14*.  a  week  from  the 
society  according  to  these  terms.  Now,  having 
as  we  are  now  told  (I  do  not  know  that  this  was 
proved)  become  well  he  brings  this  action  against 
the  London  and  North-Western  Railway  Com- 
I>an;fr  to  recover  damages  as  if  he  had  never 
received  a  farthing  or  oeen  party  to  being  a 
member  of  this  society.  Now,  we  have  to  con- 
sider whether  or  not  this  suggestion  that  this 
contract  did  not  bind  the  infant  is  or  is  not  good 
in  law.  There  can  be  no  doubt  that  prima  fade 
an  infant  is  incapable  of  contracting ;  but  there 
are  exceptions  to  that,  and  I  will  read  a  few  words 
from  the  judgment  of  Fry,  L.J.  in  D«  Francesco 
V.  Bamum  (63  L.  T.  Bep.  N.  S.  438  ;  45  Ch.  Div. 
430).      The    learned   judge    having    stated    the 

general  rule  as  to  the  incapacity  of  an  infant  to 
ind  himself  by  contract,  and  having  mentioned 
one  exception  which  is  not  applicable  to  the  pre- 
sent case,  continued :  "  There  is  another  excep- 
tion which  is  based  on  the  desirableness  of  infants 
employing  themselves  in  labour ;  therefore,  where 
you  get  a  contract  for  labour  and  you  have  a 
remuneration  of  wages,  that  contract,  I  think, 
must  be  taken  to  be  prima  facie  binding  upon  an 
infant."  I  take  that  to  be  absolutely  good  law. 
Primd  facie,  therefore,  this  contract  which  this 
infant  entered  into,  as  I  have  Ulready  mentioned, 
is  binding  upon  him.  It  is  for  the  court  and  not 
for  the  jury  to  determine,  as  we  have  already 
held  in  a  case  in  this  courtr— I  think  it  was  Flower 
T.  London  and  North-Westem  Railway  Company 
70  L.  T.  Rep.  N.  S.  829 ;  (1894)  2  Q.  B.  65)— whether 
it  is  for  his  benefit ;  and  if  the  court  should  be  of 
opinion  that  the  agreement  as  a  whole  is  not  for 
the  benefit  of  the  infant,  but  that  it  is  unfair  that 
he  should  be  bound  by  it,  then  the  court  says  that 
the  contract  is  not  binding  on  the  infant.  It  was 
said  in  the  case  of  Com  v.  Matthew*  (68  L.  T. 
Bep.  N.  S.  480;  (1893)  1  Q.  B.  310)  by  the  Master 
of  the  Bolls,  Lord  Esher:  "The  mere  fact  (>f 
some  conditions  in  the  deed  being  against  the 
apprentice  does  not  enable  the  court  on  that 
ground  only  to  say  that  the  agreement  is 'void. 
It  is  impossible  to  frame  a  deed,  as  between  a 
master  and  an  apprentice" — I  read  that  as  an 
"  infant,"  because  this  was  an  apprenticeship  deed, 
and  on  this  point  it  is  the  same  as  the  case  in 
bond — "  in  which  some  of  the  stipulations  are  not 
in  favour  of  the  one  and  some  in  favour  of  the 
other.  But,  if  we  find  a  stipulation  in  the  deed 
which  is  of  such  a  kind  that  it  makes  the  whole 
contract  an  imfair  one,  then  that  makes  the  whole 
contract  void."  Now,  in  this  deed  are  there  any 
stipulations  which  make  the  whole  contract  unfair 
to  the  infant  P  In  my  judgment  it  is  a  most  fair 
contract  for  the  infant.  Pirst  of  all,  no  matter 
how  the  accident  may  happen  to  him,  even  if  it 
be  one  for  which  he  has  no  remedy  in  a  court 
of  law  at  all,  still,  he  is  to  have  these  remunera- 
tions paid  to  him  according  to  the  scale  which  ia 
set  out  in  the  rules  of  the  society.  He  avoids 
going  into  litigation,  and  having,  as  my  Lord 
pointed  out,  the  costs  as  between  solicitor  and 
client  set  off  against  any  damages  he  may  recover ; 
he  avoids  also  the  uncertainty  of  getting  a 
verdict,  even  if  he  may  have  some  evidence  of  a 
cause  of  action  against  the  company ;  and,  in  my 
judgment,  instead  of  this  agreement  being  to  the 
detriment  of  the  infant,  it  is  manifestly  on  the 


whole  to  his  advantage.  Therefore,  in  my  opinion, 
the  reply  which  is  made  to  this  agreement,  namely, 
that  the  plaintiff  is  not  bound  by  it  because  he  is 
an  infant,  fails,  and  the  defendants,  the  railway 
company,  can  set  up  this  agreement  in  answer  to 
this  action  under  the  Employers'  Liability  Act  as 
the  learned  County  Court  judge  has  held,  and  as 
has  been  affirmed  by  my  brothers  Mathew  and 
Collins.  For  these  reasons  I  think  the  appeal 
should  be  dismissed.  Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Edward  Clarke. 
Solicitor  for  the  defendants,  0.  S.  Maeon. 


HIGH    COURT   OF   JUSTICE. 

CHANOEBT  DIYISION. 

Tnesday,  April  17. 

(Before  Chittt,  J.) 

Re  PiNHOENE  ;  MORETON  V.  HuGHES.    (o) 

Win — Ccnstruetion — Oift  of  share  to  person  dyinff 
before  testator — SettleTnent  of  share — Lapse. 

A  testator  gave  his  residuary  real  and  personal 
estate  to  trustees  upon  trusts  for  tale  and  con- 
version, and  directed  them,  to  stand'  possessed 
of  the  moneys  arising  therefrom,  which  should 
rcTnain  after  certain  payments  thereout,  and  the 
investmsnis  representing  the  same  (thereinafter 
called  the  residuary  trust  funds),  "in  trust  for 
my  four  sitters  "  (naming  them)  "  in  equal 
shares,  provided  always,  and  I  declare,  that  my 
trustees  shall  retain  the  shares  of  each  of  mi/ 
listers  of  and  in  the  residuary  trust  fund 
upon  the  trusts  following ;  that  is  to  say,  upon, 
trust  to  pay  the  income  thereof  to  m,y  same  sister 
during  her  life  without  power  of  anticipation, 
but  wtth  power,  nevertheless,  for  m.y  same  sister 
to  appoint  by  deed  or  wiU  that,  after  her  decease, 
the  whole  or  any  part  of  such  income  shall  be 
paid  to  any  husband  of  her  who  m,ay  survive 
Tier  during  his  life  or  any  less  period,  and  from 
and  after  the  decease  of  my  sam^e  sister,  and 
subject  to  any  appointm,ent  .  .  .  to  her 
husband  .  .  .  in  trust  for  the  children  cf 
my  sams  sister,  who,  being  m,ale,  shall  attain  the 
age  of  twenty-one  years,  or,  being  female,  shall 
eMain  that  age  or  marry,  in  equal  shares.  And 
J  direct  that  in  case  my  same  sister  shall  die 
toithout  leaving  a  child  who  shaU  attain  a  vested 
interest  in  the  said  residuary  trust  funds,  then, 
after  the  death  of  m,y  sams  sister,  and  such  failure 
of  her  ittue,  her  share  in  theresiduary  trust  funds 
shall  (sidijeet  to  any  interest  appointed  to  her 
husband)  be  held  in  trust  for  the  persons  who, 
under  the  statutes  of  distribution  of  the  effects  of 
intestates,  would  be  entitled  thereto  in  ease  my 
same  sister  had  died  possessed  thereof  intestate, 
and  without  having  been  married."  One  of  the 
testator's  sisters  died  in  his  lifetime,  leaving  a 
husband  and  three  children,  who  were  now  living, 
and  the  question  was  raised  whether  the  one- 
fourth  share  given  to  such  sister  had  lapsed,  to 
that  there  was  an  intestacy  as  to  such  share. 

Held,  that  the  share  of  the  deceased  sister  had  not 
lapsed,  and  that  there  was  no  intestacy  at  to  it. 

Be  KoberU ;  Tarleton  v.  Bruton  (63  L.  T.  Bep. 
N.  S.  432 ;  30  Ch.  Div.  234),  dittinguished. 

(a)  Baportad  bj  O.  Wilbt  Kiko,  Esq.,  BurUtar-M-IjkW. 
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Hbnbt  Stanley  Pinhobnk  died  in  Oct.  1892, 
having  made  bis  will,  dated  in  April  1885,  whereby 
be  gave,  devised,  and  bequeathed  all  bis  real  and 
personal  estate  to  trustees  upon  trust  for  sale  and 
convei-sion,  and  he  directed  the  trustees  to  stand 
possessed  of  the  moneys  arising  therefrom,  which 
should  remain  after  payment  thereout  of  his 
debts,  funeral  and  teistamentaiy  expenses  and 
legacies,  and  the  investments  representing  the 
same  (thereinafter  called  the  residuary  trust 
funds). 

In  tmst  for  my  four  sisters,  Evelina  Hnghes,  Florence 
Finhorne,  Ceoile  Kerr,  and  A.dele  Pinhome,  in  eqnol 
■hares.  Provided  always  and  I  declare  that  my  tmateea 
shall  retain  the  share  of  each  of  my  sistera  of  and  in 
the  residnary  trust  fonds  npon  the  tniBta  followinff, 
that  is  to  say,  npon  tmst  to  {wy  the  income  thereof  to 
my  same  sister  durinf;  her  life  withont  power  of  anticipa- 
tion, bnt  with  power,  nevertheless,  for  my  same  sister  to 
appoint  by  deed  or  will,  that  after  her  decease  the  whole 
or  any  part  of  such  income  shall  be  paid  to  any  hnsband 
of  her  who  may  snrvivo  her  dnring  his  life  or  any  less 
period,  and  from  and  after  the  decease  of  my  same  sister, 
and  snbject  to  any  appointment  ...  to  her  husband 
.  .  .  In  trnst  for  the  children  of  my  same  sister, 
who,  being  male,  shall  attain  the  age  of  twenty-one  years, 
or,  being  female,  shall  attain  that  age  or  marry  in  eqnal 
shares.  And  I  direct  that  in  case  my  same  sister  shall 
die  without  leaving  a  child,  who  shall  attain  a  vested 
interest  in  the  said  residnary  trust  funds,  then,  after  the 
death  of  my  same  sister  and  snch  failure  of  her  issue, 
her  share  in  the  residuary  trust  fnnds  shall  (subject  to 
any  interest  appointed  to  her  hnsband),  be  held  in  tmst 
for  the  person  or  persons,  who  under  the  statutes  of  dis- 
tribution of  the  effects  of  intestates  would  be  entitled 
thereto,  in  case  my  sister  had  died  possessed  thereof, 
intestate,  and  withont  having  been  married. 

Eveline  Hughes,  one  of  the  testator's  four 
sisters,  died  in  the  testator's  lifetime,  on  the  4th 
Aug.  1885,  leaving  a  husband  and  three  infant 
children,  who  were  now  living.  The  tnistees  of 
the  will  applied  to  the  court,  by  originating 
summons,  to  nave  the  question  determined  whether 
the  one-fourth  share  given  to  Eveline  Hughes, 
and  directed  to  be  retained  by  them  upon  the 
trusts  aforesaid  in  favour  of  her,  her  husband  and 
children,  had  lapsed,  or  whether  the  infant  childi-eu 
were  entitled  to  it  contingently  on  their  attaining 
twenty-one  years. 

UnderhiU  for  the  trustees. 

Badeoek  for  the  infant  children  of  Eveline 
Hughes. — The  effect  of  the  wiU  as  a  whole,  is  to 
settie  one-fourth  share  of  the  residuary  tmst 
funds  on  Eveline  Hughes  for  life,  with  remainder 
to  her  children,  and  there  is  no  lapse  by  reason  of 
the  death  of  Eveline  Hughes  in  the  lifetime  of  the 
testator,  she  having  left  children  who  are  now 
living.  In  StetcaH  v.  Jones  (3  De  G.  &  J.  532)  the 
gift  was  to  a  class.  Be  Boberti;  Tarleton  v. 
Bruton  (53  L.  T.  Bep.  N.  S.  432 ;  30  Ch.  Div.  234), 
is  distinguishable,  b^nse  in  that  case  the  testator 
had  given  the  share  to  the  niece,  and  had  settled 
the  share  which  she  would  have  taken  if  she  had 
survived  him.    He  also  referred  to 

Be   Bpealcman;     Untworth    v.    Bpeaiman,    4   Ch. 
Div.  620. 

C.  E.  Macnaghien  for  the  next  of  kin. — There 
is  an  absolute  gift  of  a  fourth  share  to  each  sister, 
to  which  is  added  a  direction  for  the  settlement 
of  the  share  of  each  sister,  and  as  Eveline  Hughes 
did  not  live  to  take  a  share,  there  was  nothing 
-npon  which  the  settiement  could  operate.     The 


case  of  Be  BoberU ;    Tarleton  v.  Bruton,  a  u 
authority  in  my  favour. 

Chitty,  J. — The  argument  for  the  intestan 

stands  thus :  It  is  said — here  is  an  absolnte  gift 

of  a  fourth  share  to  each  of  the  testator's  sistoi; 

that  is  followed  by  a  settlement  affecting  aaij 

that  which  each   sister  takes,    and    nothuig  ■ 

settled  except  what  the  sister  does  take.    Bnt  one 

of  the  four  sisters  named  ha\'ing  died  in  the  lif^ 

time,  the  law  of  lapses  applies ;  she  takes  nottusg. 

coosequentiy  nothing   is   settled.     Now,  it  is  i 

pertinent  question  on  this  will  to  ask  what  intotst 

the  sister  Eveline  would  have  taken  if  she  had 

survived.    It  seems  to  me  that  one  answer,  and 

one  answer  only,  can  be  given  to  that,  namdj,  i 

life  interest,  and  a  life  interest  only.  The  meaning 

of  a  testator  is  to  be  ascertained  by  the  words 

which  he  has  used.     The  various  parts  of  the  irill 

must  be  taken  into  consideration,  the  whole  mmt 

then  be  put  together,  and  on  a  just  con^dentias 

of  all  the  parts  as  a  whole,  the  court  arriveB  at 

the  testator's  intention.     Now,   this  will  begins 

with  the  truste  for  the   four   sistera  named,  in 

equal  shares,  and  the  observation  commonly  made 

is  at  once  admitted  that  if  that  clause  stood  alone 

Eveline  would  have  taken  an  absolute  interest 

But  it  does  not  stand  alone.     The  testator  goes 

on  immediately  with  a  proviso  and  a  declaration. 

The  truste  which  are  declared  exhaust  the  whole 

beneficial  interest ;  under  those  trusts  she  takes  a 

life  interest,  with  power  to  appoint  to  her  husband 

after  her  death ;   then  a  trust  for  her  childiai, 

and  in  default  of  children,  a  trust  for  the  persons 

who  under  the  Statutes  of  Distribution  would  be 

entitied  to  her  estate.     It  is  not  necessary  to  read 

the  whole  of  that  trust.     The  effect,  therefore,  is 

to  my  mind  plain.     The  sister  takes  only  s  life      | 

interest  in  a  fourth  share.     What  is  the  meaning 

of  the  term  "  the  share  of  each  of  my  sisters"  in 

the  proviso  and  declaration  P     The  answer  seems 

to  me  to  be,  the  fourth  share  in  which  on,  a  jnet 

construction  of  the  whole  will,  she  takes  a  life 

ipterest    only.      Following    the    most   technical 

method  of  construction,  I  say  that  the  proviso 

and    the    declaration    cut     down    the    apparent 

absolute  interest,  as  given  in  the  first  instance. 

To  be  definite,  the  proviso  cute  it  down,  and  the 

declaration  shows  what  the  testator's  intention 

really    is.      Paraphrasing    the    testator's   words 

without  reading  them,  he,  in  effect,  says :  "  I  do 

not   mean    her    to    have    it ;    I    mean  it  to  go 

according  to  the  declaration."    The  result,  then, 

is,  that  the  first  trust  on  this  will  is  introduced 

merely  for  the  purpose   of    the   division  of  the 

fourth  share.    I  see  no  difficulty  in  interpreting, 

in  strict  accordance  with  the  will  of  the  testatw, 

the  words  "  the  share  of  each  of  my  sistera."  The 

fourth  share  means  that  which  I  have  just  now 

apparently  given  her,  but  which  I  show  by  my 

will  I  do  not  intend  for  her  except  in  the  W 

hereinafter  mentioned,  that  is  to  say,  it  is  a  fonrm 

share,  to  be  settled  on  her  in  such  a  manner  that 

she  takes  a  life  interest  only  in  it.    The  resnlt, 

then,  is,  in  my  opinion,  that  the  death  of  Eveline 

in  the  testetor's  lifetime  has  not  displaced  the 

settlement.    Of  course  the  testator  anticipated,  as 

testators  always  do,  that  the  object  of  his  bonnty 

would  survive.  But  in  effect  he  has  given  her  a  U* 

interest ;  that  has  come  to  an  end  by  her  death,  and 

by  her  death  no  doubt  in  his  lifetime.    I  think  the 

settlement  is  well  effected  and  stands.    Although 

some  observations  may  be  made  in  regard  to  the 
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nltimate  trust  for  the  next  of  kin,  and  possiblj  it 
inwr  be  open  to  the  observation  made  by  Cotton, 
L.J.  in  Re  Roberts;  Tarleton  v.  Brunton  (uM 
sup.),  that  it  is  somewhat  "  whimsical,"  yet  I  am 
not  impressed  with  the  force  of  any  such  observa- 
tion.  I  see  no  difficulty  in  giving  effect  to  this 
trust,  if  it  should  hereafter  anse.  Now,  the 
authorities  cited  in  support  of  the  ai'gument  for 
an  intestacy  do  not,  in  my  view,  apply.  In 
Stewart  v.  Jones  [uhi  tup.)  the  gift  was  to  a  class, 
viz.,  to  the  daughter's  own  children.  The  33rd 
section  of  the  Wills  Act  does  not  apply  to  such  a 
gift,  and  only  such  persons  who  survived  the 
testator  could  under  the  form  of  the  gift,  and  I 
may  add,  the  substance  of  the  gift,  take  a  share. 
But,  passing  that  by,  the  settlement  was  in  terms 
a  settlement  of  the  share  which  each  of  the 
testator's  daughters  on  her  attaining  the  age  of 
twenty-one  years,  or  mairying  under  that  age 
"  shall "  (I  am  reading  the  words)  "  become 
entitled  to  under  the  trusts  aforesaid."  The  diffi- 
culty in  the  case  was  to  say  that  the  daughter, 
who  had  died  in  the  testator's  lifetime,  had 
"  become  entitled  under  the  trusts  aforesaid  "  to  a 
Share.  Now,  the  words  I  have  to  deal  with  in  this 
case  are  not  similar  words.  The  declaration  is  a 
settlement  of  the  share  as  I  have  read  it.  It  is 
not  a  settlement  of  the  share  which  the  daughter 
shall  become  entitled  to.  The  other  case  of  Re 
Rohei-ts ;  Tarleton  v.  Bruton,  was  a  case  of  a  gift  to 
nephews  and  nieces  named,  and  so  far  is  like  the 
present  case,  but  that  was  followed  by  a  provision 
that  in  case  any  of  them  should  die  under  the  age 
of  twenty-one,  his  or  her  share,  whether  original 
or  accruing,  should  go  to  the  others  of  them.  As 
was  observed  by  the  learned  judges  who  dealt 
with  it,  if  a  niece  had  died  under  twenty-one 
leaving  children,  the  children  could  not  have 
taken.  The  key  of  the  judgment  I  think,  which 
I  do  not  consider  it  necessary  to  read  at  length,  is 
to  be  foimd  in  what  Lindley,  L.J.  said,  "  You 
cannot  read  it  as  a  settlement  of  one-fourth,  but 
as  a  settlement  of  the  share  which  the  niece 
takes."  Now,  in  that  case  it  was  impossible  for 
the  court  to  arrive  at  the  conclusion,  that  it  was 
not  proper  to  read  the  gift  to  the  nephews  and 
nieces  named,  with  that  divesting  clause  to  which 
I  have  referred  as  amounting  to  a  direction  to 
divide  the  estate  in  shares.  That  appears  to  me 
to  be  a  cardinal  distinction  between  that  case  and 
the  one  that  I  have  to  deal  with.  I  think,  for  the 
reasons  that  I  have  given  in  the  earlier  part  of 
this  judgment,  that  it  is  a  proper  and  just  thing, 
having  regard  to  the  language  of  the  testator,  to 
say  that  tnat  clause,  which  would  apparently  give 
an  absolute  interest,  stands  merely  for  the  purpose 
of  notional  division  in  fourths.  The  result,  there- 
fore, is  that  I  hold  that  there  is  no  intestacy,  to 
this  extent,  that  the  children  are  entitled  to 
contingent  interests  according  to  the  form 
of  the  declaration.  I  will  say  nothing  at  the 
present  moment  with  regard  to  the  nltimate 
Emitation.  No  question  may  arise  hereafter,  but 
I  can  conceive  that  a  possible  question  might 
liave  to  be  discussed  upon  that  clause,  if  ever 
it  should  bo  necessary  to  submit  it  for  con- 
sideration. 

Solicitors  :  Vllitliome,  Currey,  and  Villiers,  for 
Neve,  Cresswell,  and  Sparrow,  Wolverhampton ; 
Crotcders  and  Vizard,  for  Shore  and  King,  Bir- 
mingham ;  Bower,  Cotton,  and  Bower,  for  Rad- 
ford, Gill,  ahd  Radford,  Manchester. 


QUEEN'S  BENCH  DIVISION. 

Feb.  2  and  3. 

(Before  Mathkw  and  Collins,  JJ.) 

Bexley  Heath  Railway  Company  (apps.)  «. 
NoETH  (resp.).  (a) 

Lands  Clauses  Acts — Compensation  for  land 
actually  taken — Injury  to  surrounding  property 
— Tenancy  less  tJian  a  year — Magistrate's  juris- 
diction— liands  Clauses  Consolidation  Act  1845 
(8  &  9  Vict.  c.  18),  ««.  68,  85,  and  121. 

The  respondent  rented  land  from  the  Crovm  on 
lease  of  thirty  years,  the  Crown  reserving  the 
right  to  determine  the  lease  as  to  any  portion  of 
tlie  land  on  giving  three  months'  notice. 

The  appellant  railway  company  gave  the  respondent 
notice  to  treat  as  to  a  small  portion  of  the  land. 
The  Crown  gave  the  respondent  three  months' 
notice  to  terminate  the  lease  as  to  that  small 
portion  required  by  the  railway  company.  The 
learned  police  magutrate  (G.  G.  Kennedy,  Esq.) 
aioarded  the  respondent  compensation  for  the  loss 
of  the  land  actually  taken,  viz.,  for  the  remainder 
of  the  three  months'  tenancy,  and,  in  addition, 
he  allowed  compensation  for  injury  and  damage 

.  by  the  severance  to  and  injuriously  affecting  of 
the  remainder  of  the  lands  held  on  the  lease  of 
thirty  years. 

Seld,  that,  as  the  case  of  Reg.  v.  Kennedy  (68 
L.  T.  Rep.  N.S.  464 ;  (1893)  1  Q.  B.  533),  m 
which  the  same  parties  appeared,  decided  that  the 
magistrate  had  jurisdiction  to  assess  compensation 
under  sect.  121  of  the  Lands  Clauses  Consolidation 
Act  1845  (8*9  Vict.  c.  18),  the  land  taken  being 
in  the  possession  of  a  person  having  no  greater 
interest  therein  than  as  a  tenant  from  year 
to  year,  compensation  in  the  present  case  could 
only  be  for  the  loss  of  right  to  occupy  land  for 
the  remainder  of  the  three  months'  tenancy,  and 
not  for  damage  done  by  severance  to  and  in- 
juriously affecting  of  the  remainder  of  the  lands 
held  on  a  thirty  years'  lease. 

This  was  a  case  stated  by  Gilbert  George 
Kennedy,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  in  accordance  witb 
20  &  21  Vict.  c.  43  and  the  Summary  Jurisdiction 
Act  1879  (42  &  43  Vict.  c.  49),  s.  43,  on  the  appli- 
cation in  writing  of  the  appellants,  who  were  dis- 
satisfied with  his  determination  upon  the  question) 
of  law  which  arose  before  him,  as  hereinafter 
stated : 

2.  On  the  2l6t  Oct.  1892  a  summons  was  issued 
on  behalf  of  the  appellants,  requiring  the  respon- 
dents to  appear  before  a  police  magistrate  at  the 
Woolwich  Folice-court  to  hear  and  determine  a 
question  of  disputed  compensation,  between  the 
respondent  and  the  appellants  in  manner  provided 
by  the  Lands  Clauses  Consolidation  Act  1845. 

3.  On  the  28th  Oct.  1892  the  summons  came  on 
forbearing,  when  the  respondent  contended  that 
the  magistrate  had  no  jurisdiction,  on  the  ground 
that  he,  the  respondent,  held  lands  in  question 
under  a  lease  dated  the  5th  Feb.  1889  for  a  term  of 
more  than  a  year,  and  the  magistrate  then  came 
to  the  conclusion  that  he  had  no  jurisdiction,  and 
ho  so  decided. 

4.  On  the  17th  Nov.  1892  the  appellants  applied 
to  the  Divisional  Court  for  a  rule  nisi^  for  a 
mandamus  to  show  cause  why  the  magistrate 

(a;  Jiepuited  by  T.  B.  BaiuawATiK,  En..  Bwrlster-at-Law. 
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should  not  hear  and  determine  the  amotint  of 
oomx>en8ation  to  be  paid  by  the  appellants  to  the 
respondent  under  sect.  121  of  the  Lands  Clauses 
Consolidation  Act  1845.  On  the  18th  Jan.  1893 
the  case  was  argued  before  the  Lord  Chief  Justice 
(Lord  Coleridge)  and  Cave,  J.,  and  on  the  8th  Feb. 
1893  the  Divisional  Court  gave  jud^ent,  decid- 
ing that  the  magistrate  had  jurisdicraon,  and  that 
he  should  proceed  to  determine  the  amount  of 
compensation.  (That  case  is  reported  as  Reg.  v. 
Kennedy,  68  L.  T.  Bep.  N.  S.  454;  (1893)  1  Q.  B. 
633.) 

5.  On  the  2lBt  March  1893,  and  on  the  1st  May 
1893,  the  said  summons  again  came  on  for  hearing 
before  the  magistrate,  when  the  following  facts 
were  proved  or  admitted : 

6.  By  a  lease  dated  the  5th  Feb.  1889,  the  Crown 
demised  to  the  respondent  certain  lands  and 
premises  in  the  parish  of  Eltham,  in  the  county  of 
Xent,  together  with  certain  sporting  rights  there- 
over, upon  certain  conditions  and  subject  to 
certain  rents  therein  mentioned,  to  hold  the  same 
unto  the  respondent  as  to  the  premises  therein 
first  described  from  the  10th  Oct.  1886  for  the 
term  of  thirty  years,  as  to  the  premises  therein 
secondly  described  from  the  5th  April  1887  for 
the  term  of  twenty-nine  and  a  half  years,  and  as 
to  the  premises  tnerein  thirdly  described  (being)' 
the  residue  of  the  said  demised  premises,  and 
including  a  keeper's  cottage,  and  rights  of  sport- 


?? 


from  the  Ist  March  1886  for  the  term   of 


thirty  years,  subject,  nevertheless,  to  the  right, 
reserved  to  the  Crown  in  certain  events  therein 
mentioned,  to  determine  the  said  terms  as  to 
the  whole  of  the  said  premiees  or  any  part 
thereot  alter  giving  Diiree  months'  notice  in 
writing  to  the  respondent. 

7.  The  appellants,  who  were  constructing  a  new 
railway,  required  for  the  purposes  of  the  said  railway 
certain  portions  of  the  said  lands  demised  to  the 
respondent  as  aforesaid,  such  portions  consisting 
of  a  strip  running  through  and  bounded  on  each 
side  by  portions  of  the  said  demised  lands ;  and 
on  the  nth  May  1891  and  the  24th  June  1891 
they  served  on  the  respondent  certain  notices  to 
treat  with  respect  to  the  said  portions  required  by 
them  as  aforesaid. 

8.  On  the  27th  June  1892  the  Crown  served  on 
the  respondent  a  thi-ee  months'  notice  to  deter- 
mine the  respondent's  tenancy  of  those  portions 
of  the  said  lands  for  which  the  appellants  had 

fiven  the  respondent  notices  to  treat  as  aforesaid. 
To  notice  has  been  served  by  the  Crown  on  the 
respondent  to  determine  the  respondent's  tenancy 
of  any  other  portion  or  portions  of  the  said 
demised  lands. 

9.  No  further  material  step  was  taken  by  either 
the  appellants  or  the  respondent  until  on  or  about 
the  2(H>h  July  1892,  when  ihx:  appellants  gave 
notice  that  they  required  possession,  and  took 
possession  of  the  said  portions  mentioned  in 
the  said  notices  to  treat  under  and  by  virtue  of 
sect.  85  of  the  Lands  Clauses  Consolidation  Act 
1845,  and  of  sect.  36  of  the  Railway  Companies 
Act  1867. 

10.  On  the  part  of  the  appellants  it  was  con- 
tended that  in  point  of  law  tue  magistrate  ought 
not  to  allow  the  respondent  any  compensation 
except  in  respect  of  the  value  of  the  lands  taken 
and  the  dsimage  by  severance  or  otherwise  inju- 
riously affectingthe  adjoining  landsduring  thecon- 
tinuance  of  the  unexpired  term  for  which  the  lands 


mentioned  in  the  said  notices  to  treat  were  held. 
It  was  agreed  by  the  counsel  who  appeared  before 
the  magistrate  that  the  amount  of  compensation 
payable  by  the  appellants  to  the  respondent  should 
be  taken  at  the  sum  of  31{.  10*. 

11.  On  the  part  of  the  i-espondent  it  was  con- 
tended that,  in  addition  to  the  sum  of  312.  l(k, 
the  magistrate  ought  in  point  of  law  to  allow  the 
respondent  compensation  for  any  loss  or  injury  be 
might  sustain  for  damage  done  to  him  during  bis 
tenancy  of  the  remainder  of  the  lands  still  held  by 
him  under  the  lease  of  the  5th  Feb.  1889,  bV 
reason  of  the  severance  or  otherwise  injnrionalf 
affecting  the  same. 

12.  The  magistrate  decided  against  the  appel- 
lants' contention,  being  of  opinion  that  the 
respondent's  contention  was  correct,  and  deter- 
mined the  amount  of  compensation  payable  hj 
the  appellants  to  the  respondent  at  the  total  gain 
of  3862.  10s.  and  212.  costs,  and  made  a  fonn^ 
order  to  that  effect,  dated  the  15th  May  1893. 

13.  The  question  for  the  decision  of  the  oonit 
is,  whether  as  a  matter  of  law  the  magistrate 
ought  to  have  allowed  the  respondent  compensa- 
tion only  for  the  value  of  the  lands  taken  and  for 
damage  by  severance  to  the  remainder  of  the  lands 
(held  under  the  said  lease  of  the  5th  Feb.  1888] 
during  his  unexpired  term  or  interest  in  thoae 
portions  of  the  demised  lands  mentioned  in  the 
notices  to  treat.  It  was  further  agreed  bytbe 
counsel  who  appeared  before  the  magistrate  on 
behalf  of  the  appellants  and  the  respondent  tbit, 
if  this  contention  should  be  held  correct,  in  order 
to  save  the  expense  of  further  appearing  before 
the  magistrate,  the  formal  order  dated  the  15tt 
May  1893  should  be  amended  by  reducing  the 
amount  of  compensation  payable  to  the  respon- 
dent from  386Z.  10«.  to  31i.  10».,  and  that  in  the 
event  of  the  appellants'  contention  being  held 
coiTect,  the  magistrate  should  state  in  this  specisi 
case  how  the  costs  of  the  inquiry  should  be  bome. 
He  accordingly  determined,  and  stated,  that  in 
any  event  the  costs  of  the  inquiry  should  be  dealt 
with  as  set  forth  in  the  said  order,  that  is  to  stj, 
that,  in  addition  to  the  sum  payable  in  compensa- 
tion (whether  3862. 10s.  or  312. 10s.),  the  sum  of  21L 
should  be  paid  as  costs  of  the  said  inquiry  to  the 
respondent  by  the  appellants. 

Lands  Clauses  Consolidation  Act  1845  [Si 9 
Yict.  c.  18). 

Sect.  68  provides  for  compensation  being  settled 
by  arbitration  or  by  a  jury,  at  the  option  of  the 
party  claiming  compensation. 

Sect.  85  provides  for  the  promoters  of  an  under- 
taking being  allowed  to  enter  on  lands  before 
purchase,  on  making  deposit  by  way  of  secnritj, 
and  giving  a  bond. 

Sect.  121  enacts ; 

If  any  such  lands  shall  be  in  the  possession  of  uf 
person  having  no  greater  interest  therein  than  as  tenant 
for  a  year  from  year  to  year,  and  if  SDoh  person  be  re- 
quired to  give  np  possession  of  any  lands  so  oocnpied  oj 
him  before  the  expiration  of  his  term  or  interest  tbenni. 
he  shall  be  entitled  to  compensation  for  theralne  oflui 
unexpired  term  or  interest  in  such  land,  and  for  aoj  ij"" 
allowance  which  ought  to  be  made  to  him  by  in  inoominj 
tenant,  and  for  any  loss  or  injury  he  may  sustain,  at  if* 
part  only  of  such  lands  be  required,  oompen3atioiifortt« 
damage  done  to  him  in  his  tenancy  by  se»eriiig  tta 
lands  held  by  him,  or  otherwise  injuriously  affeotisfr  * 
same;  and  the  amount  of  sncb  compensation  shall  » 
determined  by  two  jastioeB,  in  case  the  parties  SS' 
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about  the  same ;  and  npon  payment  or  tender  of  the 
amount  of  anoh  oompenaation  all  ench  persona  shall 
respeotively  deliver  np  to  the  promoters  of  the  under- 
taking, or  to  the  persons  appointed  by  them  to  take  pos- 
session thereof,  any  suoh  lands  in  their  possession 
required  for  the  purposes  of  the  special  Aot. 

FarweU,  Q.O.  and  BoyU  for  the  appeUants,  the 
railway  company. — The  respondent  is  only  en- 
titled to  compensation  for  the  loss  of  the  land 
which  has  been  actually  taken  in  severance  for  the 
three  months  remaining  to  him.  We  submit  that 
this  case  is  res  judicata,  as  this  has  already  been 
heard  and  determined  in  the  case  of  Req.  v. 
Kennedy  (68  L.  T.  Hep.  N.  S.  454 ;  (1893)  1  C^.  B. 
533),  which  was  a  decision  in  this  case,  and  the 
conrt,  consisting  of  Lord  Coleridge,  C.J.  and 
Gave,  J.,  held  that  the  magistrate  had,  under 
sectw  121  of  the  Lands  Glauses  Consolidation  Act 
1845,  to  determine  the  amount  of  compensation. 
Apart  from  this  case  being  res  judicata,  we  sav 
that  sect.  121  clearly  says  that  compensation  shall 
be  given  "  for  the  damage  done  to  him  in  his 
tenancy,"  that  is  the  whow  question.  The  judg- 
ment of  Lush,  J.  in  Reg.  (on  the  prosecution  of 
James  Baxter  and  Henry  John)  v.  Great  Northern 
Railway  Company  (35  L.  T.  Bep.  N.  S.  561 ;  49 
L.  J.  4,  Q.  B. ;  2  Q.  B.  Div.  151)  says,  on  page  552 
L.  T.  B«p. :  "  The  intention  of  the  12lBt  section  was 
to  give  compensation  for  every  species  of  interest 
being  less  than  the  interest  of  a  tenant  from  year 
to  yeai*." 

Winch,  Q.G.,  Forman,  and  F.  0.  Rohinton  for  the 
respondent. — The  respondent  was  entitled  to  com- 
pensation for  his  severance  of,  and  for  damage  and 
injury  done  to,  the  lands  still  held  by  him,  on  his 
remainder  of  the  tenancy  of  the  thirty  years'  lease 
held  from  the  Crown,  in  addition  to  compensation 
for  the  lands  actually  sevei-ed.  In  the  case  of  Essex 
V.  The  Acton  District  Local  Board  (61  L.  T.  Bep. 
N.  S.  1  (H.of  L.) ;  14  App.  Gas.  153)  Lord  Halsbury 
(Lord  Chancellor)  on  page  2  L.  T.  Bep.  says, 
"  that  where  part  of  a  proprietor's  land  is  taken 
from  him,  and  the  future  use  of  the  part  so  taken 
may  damage  the  remainder  of  the  proprietor's 
land,  then  such  damage  may  be  an  injurious 
affecting  of  the  proprietor's  other  lands,  though  it 
would  not  be  an  injurious  affecting  of  the  land  of 
neighbouring  proprietors  from  whom  nothing  had 
been  taken.'     They  also  cited 

The  Duke  of  Buccleuch  v.  The  Metropolitan  Board 

of  Worlcs,  27  L.  T.  Eep.  N.  S.  1 ;  L,  Eep.  5  H,  of 

L.  E.  &  I.  App.  418 : 
Metropolitan  Board  of  Worlcs  v.  McCarthy,  31  L.  T. 

Bep.  N.  S.  182;  43  L.  J.  385,  C.  P. ;  7  H.  of  L. 

E.  &I,  App.  243, 

Hathew,  J. — This  is  a  case  stated  by  one  of 
the  police  magistrates  for  the  metropolis  (Mr. 
Kennedy)  with  reference  to  the  compensation 
which  the  respondent  is  to  have  for  land  taken  by 
a  railway  company,  which  land  was  part  of  his 
'roperty  in  Kent.  We  have  had  considerable 
[ouDt  and  considerable  difficulty  as  to  how  the 
case  should  be  dealt  with,  because  the  argument 
has  been  that  the  decision  pronounced  in  this 
same  case  {Reg.  v.  Kennedy)  oy  Lord  Coleridge 
and  my  brother  Cave  practically  concluded  the 
matter.  Now  the  circumstances  of  the  case  were 
these :  The  property  was  held  from  the  Crown  on 
very  peculiar  terms.  There  was  a  lease  for  about 
thirty  years  subject  to  this,  that  the  whole  of  the 
lease  of  the  land  or  the  lease  of  any  part  of  the 


di 


land  might  be  terminated  upon  three  months' 
notice.    No  doubt  that  lease  was  so  framed  in 
anticipation  of  the  coming  of  the  railway,  ajid, 
further,  as  it  would   appear  from  the  lease,  in 
anticipation  that  some  of  the  land  might  be  made 
availaole  for  building  purposes.    The  land  waa 
nsed  for  sporting  purposes  by  Colonel  North,    It 
appeared  that  in  tiie  month  of  May  1891  a  notice 
to  treat  was  given  by  the  company  for  a  strip  of 
land  upon  which  it  was  intended  to  construct  the 
railwav.    Nothing  was  done  under  that  notice  to 
treat  for  some  time,  and  there  is  no  doubt  that,  if 
proceedings  had  been  taken  upon  that  notice  to 
treat  in  the  ordinary  time,  compensation  must 
have  been  assessed  for  all  the  damage  conse- 
quential upon  the  construction  of  the  railway  in 
that  place.    Part  of  the  land  would  have  been 
taken,  and  then  the  damage  done  to  the  rest  of  the 
land  would  have  been  recoverable  by  the  owner. 
In  assessing  the  compensation,  of  course  it  would 
be   necessary   to   bear  in  mind  the  precarious 
character  of  the  tenure  and  the  severance  of  the 
land  held  for  thirty  years,  but  capable  of  a  lease 
being  determined  on  three  months'  notice,  th» 
severance  of  a  strip  of  that  land  from  the  other 
land  held  in  that  same  way  and  upon  the  same 
conditions.    From  a  commercial  point  of  view 
there  is  no  great  interest  in  either  holding.     Of 
course  there  is  the  right  to  assess  the  compensa- 
tion as  if  all  were  freehold,  and  as  if  all  were  held 
on  long  leasehold  in  the  ordinary  way.    For  that 
compensation  would  be  assessed.    The  position 
was  this :   The  lessors,  before  any  step  was  taken 
by  the  railway  company,  gave  a  notice  terminating 
the  lease  in  respect  of  this  strip  of  land  intended 
to  be  taken  by  the  railway  company,  and  upon 
that,  before  the  expiration  of  the  thi-ee  months, 
the  railway  company    entered    into    possession. 
Thereupon  proceedings  were  taken  by  the  railway 
company  to  have  compensation  assessed  before  a 
magisti-ate,  the  term  in  the  property  taken  being 
under  twelve  months.     It  came  oef ore  the  magis- 
ti-ate,  and  objection  was  made  by  Colonel  North 
to  his  jurisdiction  on  the  ground  that  he  intended 
to  claim  compensation  in  respect  of  the  damage 
done  to  the  rest  of  his  property  by  reason  of  the 
taking  of  this  portion.    The  learned  magistrate 
yielded  to  the  objection,  and  thereupon  a  man- 
damus was  applied  for  to  this  conrt  and   was 
granted,  compelling  him  to  assess  the  compensa- 
tion, but  the  effect  of  the  judgment  appeai-s  to  me 
to  be  that  the  magistrate  would  have  had  no 
jurisdiction  under  sect.  85  of  the  Lands  Clauses 
Consolidation    Act    if    any    compensation    were 
claimed  in  respect  of  the  damage  done  to  the  i-est 
of  the  severed  property.    On  examination  of  my 
brother    Cave's    judgment   that   appears  to  b& 
the    ratio    decidendi.    When   the  matter   came 
before  the  court  it  was  argued  on  the  one  hand, 
"  This  is  a  simple  case  of  compensation  for  a 
term  of  two  months  in  a  particular  piece  of  land, 
and  therefore  it  is  a  matter  to  be  dealt  with  by 
the  magistrate."  It  was  argued  on  the  other  hand, 
"  True,  it  is  a  claim  for  compensation  in  respect  of 
a  term  which  will  end  at  the  end  of  two  months, 
but  it  is  a  claim  for  land,  part  of  a  larger  holding, 
which  has  been  severed  from  that  holding  whereby 
the  remainder  of  the  holding  has  been  damaged. 
The    judges  appear  to  have   thought  that  the 
jurisdiction  depended  upon  whether  it  was  a  claim 
for  severance  merely  of  the  part  taken,  or  whether 
it  was  a  claim  for  a  severance  and  the  damage 
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done  to  the  rest  of  the  property,  and  it  would 
appear  from  my  brother  Care's  jndj^ent  that, 
considermg  it  was  a  claim  for  a  sereranoe  of  the 
part  taken,  it  was  a  matter  on  which  the  magis- 
trate had  jurisdiction.  [The  argument  of  Colonel 
North's  counsel  having  been  that  there  was 
a  claim  in  respect  of  sevei-ance  of  the  rest 
of  the  property/]  Cave,  J.  goes  on  to  say :  "  I 
endeayoured  to  elicit  from  tiie  learned  counsel 
for  Colonel  North  what  his  claim  was,  but  he  was 
very  reticent  upon  the  subject.  The  claim  had 
either  not  been  made  out  or  was  not  ready  for 
production,  and  the  result  was,  that  I  ooiild  not 
ascertain  what  the  claim  precisely  was.  I  have, 
therefore,  an-ived  at  the  conclusion,  perhaps  not 
unnaturally  under  the  circumstances,  that  Colonel 
North  has  no  claim  except  for  the  loss  of  the 
right  to  occupy  the  particular  piece  of  land  in 
question  from  the  20th  July  1892,  when  possession 
was  taken,  down  to  the  expiration  of  his  interest, 
which  would  be  less  than  three  months,  and  also 
for  the  severance  occasioned  by  taking  a  part  of 
Ills  propertv  during  the  same  period.  Now,  if 
that  is  so,  then  it  is  clear  that  his  actual  interest 
is  less  than  a  year's  interest,  and  that  it  comes 
within  the  principle  of  the  statute  that  the  com- 
pensation in  that  case  should  be  assessed  by  a 
police  magistrate  and  not  by  a  jury."  Therefore 
.  it  was  held  that  the  jurisdiction  of  the  magistrate 
depended  upon  the  conclusion  which  the  court 
arrived  at,  that  there  was  no  claim  in  respect  of 
the  damage  done  to  the  rest  of  the  property  by 
the  severance,  and  the  conclusion  which  m^ 
brothers  appear  to  have  arrived  at  is  this,  that  if 
any  su'^h  claim  was  intended  to  be  put  foi-ward  it 
ought  to  have  been  made  under  sect.  68  and  not 
under  this  section,  which  gave  the  magistrate  no 
jurisdiction  to  deal  with  it.  That  being  so,  it 
appears  to  me  we  are  bound  by  that  judgment. 
It  is  unnecessary  I  should  say  moi-e  for  the 
present  than  that  we  acquiesce  in  it,  and  therefore 
find  that  the  lesser  sum  for  which  the  compensa- 
tion has  been  assessed  is  the  amount  that  is 
recoverable. 

Collins,  J. — I  am  of  the  same  opinion.  I  have 
very  little  to  add.  I  base  my  judgment  solely 
on  the  ground  that  it  seems  to  me  that  it  was  part 
of  the  ratio  decidendi  in  the  case  in  the  Divisional 
Court,  Beg.  v.  Kennedy  {ubi  sup.),  that  there  was 
no  real  claim  for  the  injuriously  affecting  of  the 
land  other  than  the  land  taken.  It  was  argued 
by  Mr.  Lawson  Walton,  who  waa  contending 
against  the  jurisdiction  of  the  magistrate  in  that 
case,  that  there  was  a  claim  not  merely  for  the 
taking  of  the  land  and  the  severance  of  that  land, 
but  uso  for  injuriously  affecting  the  residue. 
Those  were  his  words,  "  injuriously  affecting  the 
residue  by  reason  of  the  execution  of  the  com- 
pany's works ; "  that  was  his  argument.  He 
argued  that  that  claim  existed,  and,  existing, 
ousted  the  jurisdiction  of  the  magistrate  under 
that  section.  Now,  the  judgment  of  the  court 
deals  with  two  points.  It  deals  first  of  aU  with 
the  question  whether  the  rights  of  the  parties  are 
to  be  dealt  with  as  though  they  were  ascertained 
at  the  date  of  the  notice  to  treat,  because  it  was 
conceded  that  at  the  date  of  the  notice  to  treat 
there  was  apossible  interest,  larger  than  a  year's 
interest  in  Colonel  North.  Therefore  they  had  to 
deal  fii-st  of  all  with  that  question,  and  they  ar- 
rived at  the  conclusion  that  the  date  of  the  notice 
to  treat  is  not  conclusive,  and  that  the  rights  of 


the  parties  are  to  be  measured  by  what  took  plaix 
when  the  company  took  possession  under  sect  85. 
That  was  one  step  towards  the  decision  of  the 
question  whether  the  magistrate  bad  or  bad  not 
jurisdiction.  But  Cave,  J.  also  sets  himsdf 
another  question,  namely,  was  there  any  oilier 
claim  outside  and  beyond  the  mere  compensatioii 
to  be  paid  for  the  thing  taken  and  the  damage 
by  sevei-ance  which  could  not  survive  the  fact  of 
a  severance  itself,  was  there  anything  else  outside 
that  P  Then  he  deals  in  detail  in  terms  with  the 
argument  of  Mr.  Lawson  Walton  that  there  wm 
a  claim  for  injuriously  affecting,  and  he  arrives 
at  the  conclusion  which  seems  to  be  one  of  fact, 
that  no  such  claim  in  fact  existed.  He  bases 
that  on  two  grounds :  That  Colonel  North  had 
not  formulated  it  when  he  had  the  chance  after 
the  notice  to  treat,  and  that  connael  was  unable 
to  formulate  it  when  Cave,  J.  put  the  question 
to  him.  Then  having  said  that,  he  said  this :  "I 
have  therefore  arrived  at  the  conclusion,  perhaps 
not  unnaturally  under  the  circumstances,  that 
Colonel  North  has  no  claim  except  for  the  loss  of 
the  right  to  occupy  the  particolar  piece  of  land 
in  c^uestion  from  the  20th  July  1892,  when  pos- 
session was  taken,  down  to  the  expiration  orhis 
interest,  which  would  be  less  than  three  months, 
and  also  for  the  severance  occasioned  by  taking 
a  part  of  his  property  during  the  same  period. 
Now,  if  that  is  so,  then  it  is  clear  that  his  actual 
interest  is  less  than  a  year's  interest."  So  he 
arrives  at  the  conclnsion  that  the  interest  is  less 
than  a  year's  interest,  and  comes  within  the 
principle  of  the  statute  givingthe  exclnsive  juris- 
diction to  the  magistrate.  He  arrives  at  that 
conclusion  after  considering  that  there  is  no 
claim  for  injuriously  affecting  the  residue  of  the 
land,  or  any  claim  outside  the  price  to  be  paid 
for  the  land  taken,  and  the  damage  for  the 
severance  of  that  land  from  the  rest.  There- 
fore  it  seems  to  me  that  that  was  a  neoessaiy 
step  to  the  decision  of  the  case,  and  was 
tjiken  by  the  court,  and  that  their  judgment  is 
based  upon  it.  Therefore  I  yield  to  it,  and  I  also 
give  judgment  in  accordance  with  the  opinion  of 
Mathew,  J. 

Judgment  for  the   appellants,  with  lecme  to 
respondeiU  to  appeal. 

Solicitors  for  the  appellant  company,  DoUmaa 
and  Pritchard. 
Solicitor  for  the  respondent,  George  Whale. 


Monday,  April  9. 

(Before  Chables  and  Collins,  JJ.) 

Rose  and  ANOTHEB(app8.)  v.  Watson  (resp.).  («) 

Church  rate — Attessment — "Full  animal  re»i  or 

valtte." 

The  words  "full  annual  rent  or  value  "  ofpremiit* 

rateable  to  the  relief  of  the  poor  in  apneafe  Ati 

of  Parliament  authorising  the  raising  of  a  ehnrck 

rate. 

Held,  to  mean  full  net  annual  value,  and  not  &» 

gross  estimated  rental  of  the  premises. 
Case    stated    by   justices    of    the   borough  of 
Harwich,  raising  the  question  what  meaning  waa 
to  be  given  to  the  woi-ds  "  full  annual  rent  or 

(a>  Beportod  by  T.  B.  Budowatxb,  Eaq.,  Bani«lar«VLiir. 
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Talue  "  in  sect.  8  of  the  private  Act  (1  &  2  G^.  4, 
c.  cxiv.),  which  provides  that 

It  shall  be  lawful  for  the  said  churchwardens,  and 
they  are  hereby  directed  iuid  required  in  each  and  every 
year  until  aU  the  moneys  necessary  to  be  borrowed 
nnder  or  by  virtne  of  this  Act  and  the  interest  thereof 
shall  be  paid  off  and  discharged,  and  the  several  other 
purposes  of  this  Act  shall  be  carried  into  complete  execu- 
tion, at  any  meeting  or  meetings  to  be  holden  in  vestry 
for  that  purpose  (of  which  meetings  and  the  purpose 
thereof  notice  in  writing  signed  by  the  said  church- 
wardens shall  be  given  and  published  in  the  said  church 
or  chapel  two  Sundays  at  the  least  immediately  preceding 
the  same  respectively),  to  make  a  rate  or  rates,  assess- 
ment or  assessments,  not  exceeding  six  shillings  in  the 
pound  in  any  one  year  on  the  full  annual  rent  or  value 
of  all  houses,  buildings,  rated  or  rateable  for  the  benefit 
of  the  poor  of  the  said  parish  of  Saint  Nicholas,  on,  &c., 
&o.,  and  shall  be  paid  to  and  raised,  levied  and  collected 
by  the  churchwardens  for  the  time  being,  &c.,  &o. 

Crump,  Q.C.  and  Reginald  Smith  for  the  appel- 
lants.— Fall  annual  rent  or  value  means  the  full 
rent  of  the  premises,  or  in  other  words  the  grosB 
estimated  rental.  Bramwell,  B.,  in  his  judgment 
in  the  case  of  the  Sheffield  Waterworks  Compawu  v. 
Bennett  (27  L.  T.  Bep.  N.  S.  199 ;  41  L.  J.  2^,  Ex. ; 
L.  Bep.  7  Ex.  409),  as  to  the  meaning  of  "  rent," 
says  as  follows  (on  p.  205  L.  T.  Rep.) :  "  It  means 
value.  It  must  mean  value,  Ac,"  and  he  gives  a 
definition  of  the  meaning  of  "  value  "  in  his  judg- 
ment in  the  case  of  Dobbs  v.  Grand  Junction 
Waterworks  Company  (49  L.  T.  Rep.  N.  S.  541 ; 
53  L.  J.  50.  Q.  B. ;  L.  Rep.  9  App.  Cas.  49) ;  he  says 
(on  p.  642  L.  T.  Rep.) :  "  Value  means  net  value, 
net  value  means  value,"  and  he  goes  on  to  saj, 
"  Gross  value  is  different  from  value."  Here  the 
word  "  fuU  "  is  used,  and  it  must  mean  "  gross ;  " 
these  two  expressions  are  synonymous.  "  Full 
annual  rent  or  value  "  means  the  same  as  "  gross 
annual,  rent  or  value ; "  it  cannot  mean  "  net 
annual  rent  or  value,"  and  the  expressions  "  full 
net "  or  ''  gross  net "  would  be  contradictions. 

Maemorran  for  the  respondent.  —  The  terms 
"  full  ftTiTiiia.l  rent "  and  "  full  annual  value  "  ai-e 
synonymous.  Rent  has  been  held  to  be  equiva- 
lent to  annual  value,  and  annual  value  is 
equivalent  to  net  annual  value.  This  was  so 
decided  in  Sheffield  Waterworks  Company  v. 
Bennett.  Lord  Selbome,  in  his  judgment  in 
Dobbs'  case  (ubi  sup.),  said  he  entirdy  agreed 
with  Lord  Bramwell  in  that  case  as  regards  his 
meaning  of  the  word  value,  that  it  must  be  taken 
in  its  natural  sense  unless  there  is  something  in 
the  Act  which  points  to  an  artificial  or  arbitrary 
sense. 

Crump,  Q.C.  in  reply. 

Ch  AKLES,  J. — In  this  case  the  justices  dismissed 
an  information  charging  the  respondent,  being  a 
person  duly  luted  and  assessed  under  a  private 
Act  of  1  &  2  Geo.  4,  c,  cxiv.  s.  8,  and  who  had 
failed  and  refused  to  pay  the  rate  made  by  the 
churchwardens  by  virtue  of  that  statute,  and  this 
appeal  has  been  brought  to  test  the  correctness 
of  the  justices'  decisions.  The  churchwardens 
having  assessed  the  respondent  on  the  gross 
estimated  rental  of  his  premises,  the  question  is, 
whether  the  churchwardens  were  right  in  so 
doing,  or  whether  they  should  have  made  it 
upon  the  rateable  value.  The  words  of  sect.  8 
are  "full  annual  rent  or  value."  What  con- 
struction ai-e  we  to  put  on  these  words  ?  "  What 
is  the  meaning  of  the  word  "rent?"     As  to 


that,  recourse  should  properly  be  had  to  the 
opinion  of  the  Court  of  Exchequer  in  the  case 
of  The  Sheffield  Waterworks  v.  Bennett  (vhi  sup.). 
That  was  a  case  of  water  rate,  and  contams 
an  elaborate  judgment  of  Bramwell,  B.  as  to  the 
meaning  of  '•  rent,"  which  he  there  says  he  con- 
siders to  be  equivalent  to  "  annual  value,"  and  I 
should  be  disposed  to  hold  therefore  that  the  words 
here  "  full  annual  rent "  are  equivalent  to  "  full 
annual  value."  But  it  is  not  necessary  to  refer  to 
that  case  to  discover  the  meaning  of  full  "  annual 
rent,"  because  in  the  present  case  the  word  "value" 
is  included  with  the  word  "  rent."  In  considering 
the  meaning  of  the  word  "  value  "  I  do  not  think  we 
can  disregard  the  cases  which  have  been  referred 
to,  and  in  which,  although  they  refer  to  different 
subject  matters,  the  general  terms  may  be  applic- 
able. If  we  look  at  the  judgment  of  the  House  of 
Lords  in  Dobbs  v.  The  Grand  Junction  Water- 
works Company  (ubi  sup.)  we  there  find  that 
Lord  Bramwell  discusses  the  meaning  of  "  value  " 
in  the  Acts  imposing  a  liability  to  pay  rates  (two  • 
private  Acts  were  there  in  question) ;  and  it  is,  in 
my  opinion,  well  worthy  of  notice  that  he  says  the 
judgment  would  be  the  same  whichever  of  the  two 
Act.8  in  question  was  taken.  In  the  earlier  of  those 
two  Acts  the  words  are  "actual  amount  or  annual 
value,"  and  in  the  second  "  a,Tinna1  value "  only, 
and  Lord  Bramwell  says  that  value  means  net 
value,  and  that  net  value  is  equivalent  to  value. 
He  therefore  gets  these  two  things.  First,  that 
"  annual  rent  and  "  annual  value  "  mean  the 
same  thing,  and  that  "  value  "  means  "  net  value." 
Therefore  we  have  a  definition  of  the  meaning  of 
"  rent "  and  "  value,"  and  that  definition,  if  the 
words  had  stopped  there, on  thedecision  in  thatcase 
and  othere  in  pari  materia,  we  should  have  been 
bound  to  hold  that  it  meant  the  "  rent  or  net  annual 
value,"  which  is  the  definition  in  the  Parochial 
Assessment  Act  1836  (6  &  7  Will.  4,  c.  96,  s.  1), 
and  which  might  be  adopted.  Now,  does  the 
insertion  of  the  word  "  full "  make  any  difference  P 
Does  the  word  "  full "  mean  "  gross  "  ?  If  it  does 
Mr.  Crump's  contention  is  a  good  one.  Now, 
what  does  Lord  Bramwell,  in  his  judgment  in 
Dobbs  V.  The  Grand  Junction  Waterworks  Com- 
pany [ubi  sup.),  say  as  to  the  meaning  of  the  words 
"  gross  value  ?  "  He  says  (on  p.  542  L.  T.  Rep.), 
"  Now  gross  value  is  different  from  value.  It  is, 
though  a  convenient,  an  inaccurate  expression  like 
"  gross  profits."  The  difference  between  what  a 
thing  costs  and  the  larger  sum  it  sells  for  is  not 
profit,  if  the  buying  and  selling  are  attended  with 
expense  to  the  trader.  Value  is  net  value,  and 
involves  those  reductions  from  rent  which  the 
appellant  claims."  Can  we  consider  "  full "  equal 
to  "  gross "  P  I  think,  after  reflection,  that  we 
cannot.  I  think  that  "  full  annual  rent "  is  equal 
to  full  annual  net  rent,  and  I  have  come  to  the 
conclusion,  therefore,  that  we  cannot  accept  Mr. 
Crump's  contention,  looking  at  the  definition  of 
Lord  Bramwell  that  "  full  annual  net  value " 
means  full  in  the  sense  that  it  is  to  have  no 
deduction  taken  from  it  except  by  statute.  In 
sect.  4  of  the  Public  Health  Act  1875  "  rack  rent  '* 
is  defined  as  "rent  which  is  not  less  than  two- 
thirds  of  the  full  net  annual  value  of  the  property 
out  of  which  the  rent  arises,"  &c.  "  Gross  annual 
net  value"  would  be  a  contradiction  in  terms. 
The  Legislature  saw  no  contradiction  in  using 
the  words  "  full  net  annual  value,"  meaning  the 
rateable  value.    Full  net  annual  value  is  that 
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which  reaches  the  landlord's  pocket.  I  am,  there- 
fore, of  opinion  that  the  churchwardens  were 
wrong  in  having  levied  this  rate  upon  the  gross 
estimated  rental,  and  that  the  justices  were  right 
in  having  dismissed  the  information,  and  the 
appeal  therefore  must  be  dismissed. 

CoLLiKB,  J.  —  The  levy  was  made  by  the 
churchwardens  upon  the  gross  estimated  rental 
of  the  premises,  and  not  upon  the  rateable 
value  of  the  premises.  The  cases  cited  have 
hud  it  down  in  cases  in  pari  nuUerid  that  "  annnal 
rent  or  value  "  means  "  net  annual  rent  or  value." 
The  chief  question  therefore  seems  to  be,  is  the 
meaning  of  the  word  "full"  equivalent  to  the 
word  "  gross  "  ?  I  do  not  think  that  the  meaning 
of  the  word  "full"  is  equivalent  to  the  meaning 
of  the  word  "  gross."  The  Legislature  has  given 
cypress  meaning  to  the  words  "  full  net  annual 
value."  Under  these  circumstances,  therefore, 
I  think  the  churchwardens  were  wrong  and  the 
magistrates  were  right,  and  that  this  appeal  there- 
fore  must  be  dismissed.  ^^^^^  di,mis»ed. 

Solicitors  for  the  appellant,  Speeehly,  Mumford, 
Landon,  and  Rodgers. 

Solicitors  for  the  respondent,  MorrU  and 
Bri$tow. 


Friday,  May  4. 

(Before  Chables  and  Collins,  JJ.) 

Patten  v.  The   West   of    England    Ibon, 

TiMBEK,  AND  ChABCOAL  CoMPANT  LiM.  (o) 

Arbitration — Costs  of  action,  reference  and  award 
— Costs  ofreferenee  not  given  by  special  referee 
—Order  XXXVI.,  r.  60. 
A  cause  of  action  having  been  referred  to  a  spectoZ 
referee  for  trial    under   Order    XXXVI.,    the 
referee  made  his  award  in  favour  of  the  defen- 
dants, and  awarded  them  the  costs  of  the  action 
and  of  the  award.    Nothing  was  said  as  to  the 
costs  of  the  reference. 
Held,  that,  ae  the  costs  of  the  action  and  of  the 
award  had  been  given  by  the  referee,  it  must  be 
considered  that  the  costs  of  the  reference  were 
included  in  the  costs  of  the  action. 
This  was  an  appeal  by  the  defendants  from  the 
order  of   the  judge   in  chambers  reversing  the 
order  of  the  master,  and  disallowing  the  costs 
of  the  reference.    The  following  order  had  been 
made  by  the  master :  "  That  the  whole  cause  be 
tried  before  Mr.  George  Bryant  Sully,  J.P.,  of 
Bridgwater,  shipping  agent,  who  shall  have  all  the 
powers  of  certifying  and  amending  of  a  judge  of 
the  High  Court  of  Justice,  and  shall  direct  judg- 
ment to  be  entered  and  otherwise  deal  with  the 
whole  action  pursuant  to  Order  XXXVI." 

The  following  awai-d  was  made  by  the  special 
a^eree:  "  I  do  hereby  award,  certify,  and  report 
that  there  is  nothing  due  from  the  defendants  to 
the  plaintiff  in  this  action.  And  I  hereby  direct 
and  award  that  the  defendants  recover  against 
the  plaintiff  the  costs  of  the  action  and  of  this 
my  award." 

The  learned  master's  reply  to  the  plaintiff's 
objections  to  the  taxation  was  as  follows  :  "  The 
order  of  i-eference  in  this  case  referred  the  whole 
cause  to  a  special  referee  under  Order  XXXVI. 
I  find  that  the  pi-actice  of  the  official  referees  in 

(a)  Brported  by  T.  B.  Bbioqw^tek,  E>q.,  Bairlatar-at-Law. 


cases  so  referred  to  them  is  to  make  no  ^stiDe- 
tion  between  costs  of  the  action  and  costs  of  the 
reference,  treating  themselves  as  officers  of  the 
court,  and  as  such  trying  an  action  uid  not  & 
reference.  The  same  principle  seems  to  applj 
to  a  special  referee :  (see  Arhitration  Act,  g.  15. 
sub-sects.  1  and  2.)  In  my  view,  therefore,  the 
costs  of  the  reference  are  included  in  the  costs  of 
the  action  which  have  been  awarded  to  the  sne- 
cessful  party  by  the  special  referee." 

The  master  accordingly  having  allowed  tiie 
costs  of  the  reference  to  the  defendants,  the 
learned  judge  reversed  this  order  of  the  master. 

Order  ZZXYL,  r.  60,  provides  as  follows  : 

Sabjeet  to  any  such  order  ae  last  aforani^,  Qie 
referee  shall  have  the  same  authority  with  reepeet  to 
disoovery  and  production  of  docnmenta,  and  in  the  cm- 
daot  of  any  reference  or  trial,  and  the  same  po»er  to 
direct  that  jadgment  be  entered  for  any  or  either  party 
ae  a  jadge  of  the  High  Conrt. 

Sect.  16,  sub-sect.  (1)  of  the  Arbitraticni  Act 
1889  (52  &  63  Vict.  c.  49)  provides  as  follows : 

In  all  cases  of  reference  to  an  official  or  special  referee 
or  arbitrator  nnder  an  order  of  the  oonrt  or  a  judge  in  ut 
canae  or  matter,  the  official  or  special  referee  or  tiHi- 
trator  shall  be  deemed  to  be  an  officer  of  the  conrt,  ud 
shall  have  each  authority,  and  shall  oondnotthe  refereoce 
in  snoh  manner  as  may  be  prescribed  by  roles  of  court, 
and  snbject  thereto  as  the  court  or  a  jadga  may  dimi 

Sub-sect.  (2)  provides  that ; 

The  report  or  award  of  any  official  or  special  refene 
or  arbitrator  on  any  reference  shall,  unless  set  aside  by 
the  court  or  a  judge,  be  equivalent  to  the  verdict  of  a 
jury. 

/.  D.  Crawford,  on  behalf  of  the  defendants,  in 
support  of  the  appeal. — The  learned  master's  order 
was  rightly  made,  and  ought  to  be  restored.  The 
learned  judge  seems  to  have  been  under  the 
impression  that  the  costs  of  the  reference  were 
not  to  be  included  in  the  costs  of  the  action,  but 
bv  Order  XXXVI.,  r.  50.  the  special  referee  is 

S laced  in  the  position  of  a  judge,  who  has  foil 
iscretion  over  the  costs  of  the  proceedings.  The 
costs  of  a  reference  have  always  been  inclnded  in 
an  award  giving  the  costs  of  the  action.  He 
cited 

Be  An  ArbHration  hetvseen  WaUier  and  6m  ani 
Brown,  9  Q.  B.  Div.  434 ;  51  L.  J.  124,  Q.  K ;  St 
W.  E.  703. 

[He  was  stopped  by  the  Court.] 

Heztall,  on  behalf  of  the  plaintiff,  in  support  of 
the  order  of  the  judge  in  chambers. — The  order  of 
the  learned  judge  is  right.  The  referee  has  s 
discretion  as  to  costs ;  in  this  case  he  has  eta- 
cised  this  discretion  by  directing  the  plaintiff 
to  pay  the  costs  of  the  action  and  of  the  awaid; 
but  he  has  omitted  to  direct  him  to  pay  the  cost* 
of  the  reference,  it  must  therefore  be  assumed 
that  he  has  purposely  omitted  to  do  so.  There  is 
no  case  which  decides  that  the  costs  of  Ihe 
reference  are  to  be  included  in  the  costs  of  the 
award  or  costs  of  the  action.    He  cited 

Forahaw  v.  De   Witte.  24  L.  T.  E«p.  N.  S.SJT; 

L.Bep.  6  Ex.  200  :  40  L.  J.  153,  Ex. ; 
Fearon  v.  Flinn,  5  C.  P.  34; 
Galattiv.  Wakefield,  40  L.  T.  Rep.  N.  S.  30; 48 

L.  J.  70,  Ex.  ;  4  Ex.  Div.  249  ; 
Be  Autothreptie  Steam  Boiler  Company,  59  L  T. 

Kep.  N.  S.  632 ;  57  L.  J.  448,  Q.  B. ;  21  Q-  B. 


Div.  182. 
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SuiTH  (app.)  «.  Maron  and  Co.  (reaps.). 

[Q.B.  Dnr. 

Ghabucs,  J. — The  whole  cause  of  action  was 
T6ferred  under  an  order  of  reference  to  a  special 
referee  for  trial,  by  Order  XXXVI.,  r.  60, 
and  therefore  the  special  referee  was  in  the  same 
position  as  a  judge  at  the  trial.  The  special 
referee  gave  his  award,  by  which  he  certified  and 
reported  that  there  was  nothing  due  from  the 
d^endanta  to  the  plaintiff  in  the  action,  and  then 
directed  in  his  award  that  the  defendants  were  to 
recover  against  the  plainti:S  the  costs  of  the  action 
and  of  the  award.  The  defendants  claimed  before 
the  master  in  chambers  to  tax  the  costs  of  the 
reference  as  part  of  the  costs  of  the  action, 
and  the  master  held  that  the  defendants  were 
entitled  ao  to  tax  those  costs.  The  learned  judge 
in  chambers  was  of  the  contrary  opinion,  and  he 
reversed  the  order  of  the  master.  I  agree  with 
the  view  taken  by  the  master :  a  speciiU  referee 
is  in  a  position  analogous  to  that  formerly 
occupied  by  an  arbitrator  under  the  old  pi-actice, 
where  the  reference  was  compulsory,  though  it 
was  otherwise  where  the  reference  was  by  consent. 
It  therefore  follows  that  the  special  referee  was 
in  the  position  of  a  judge,  and  had  full  discretion 
as  to  the  costs  of  the  proceedings  before  him.  In 
the  present  case  the  special  referee  has  given  the 
costs  of  the  action  to  the  defendants,  and  in  my 
opinion  this  includes  the  costs  of  the  refei-ence. 
I  observe  that  the  master's  statement  as  to  the 
practice  of  the  official  referees  is  in  accord- 
ance with  the  opinion  which  I  have  expressed  in 
the  present  case.  The  order  therefore  of  the 
jndge  in  chambers  must  be  set  aside,  and  the 
order  of  the  master  restoi-ed. 

CoLLTNB,  J. — I  am  of  the  same  opinion.  Order 
XXXVI.,  r.  50,  distinguishes  between  a  "refer- 
ence "  and  a  "  trial"  In  the  present  case  there  was 
a  trial  before  the  special  referee,  and  therefore  in 
my  opinion  the  costs  of  the  trial  include  the  costs 
of  the  reference.  The  order  of  the  master  must 
therefore  be  restored. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Edgar  Bogue,  for  G. 
T.  Tweed,  Honiton,  Devon. 

Solicitors  for  the  defendants.  Church,  Bendell, 
Todd,  and  Co.,  for  Hensham  and  Bow,  Bamptou, 
Devon. 


Wednesday,  May  30. 

CBefore  Catb  and  Collins,  JJ.) 

Smith  (app.)  v.  Mason  and  Co.  (resps.).  (a) 

Jtevetme — Stamps — Medicine  "  held  out  or  recom- 
mended to  the  public " — "  Public  notice  or 
advertisement " — Stamp  Act  1804  (44  Geo.  3,  c. 
98),  schedule  B. — Medicines  Stamp  Act  1812  (52 
Geo.  3,  c.  150),  ss.  1,  2,  and  the  schedide. 

Sect.  2  of  the  Medicines  Stamp  Act  1812  imposes  a 
penalty  upon  any  person  who  "  shall  utter,  vend, 
or  expose  to  sale  .  .  .  or  buy  or  receive,  or 
keep  for  the  purpose  of  selling  by  retail  .  .  . 
any  packet,  &c.,  containing  any  of  the  drugs,  &c. 
mentioned  and  set  forth  in  the  schedule  annexed 
to  this  Act "  without  a  paper  cover  provided  by 
the  Com,Tnissioners  of  friland  Revenue,  duly 
stamped  for  denoting  the  duty  charged  on  such 
packet,  de.  The  schedule  of  the  Act — after  setting 
out  all  the  different  kinds  of  medicines  for  the 
prevention,  cure,  or  relief  of  disorders  affecting 
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the  human  body  which  shall,  "  by  any  public 
notice  or  advertisement,  or  by  any  written  or 
printed  papers  or  handbills,  or  by  any  label  or 
words  written  or  printed,  &c.  upon  any  packet,  box, 
&c.  held  out  or  recommended  to  the  public  by  the 
makers,  vendors,  &c.,  as  nostrums  or  proprietary 
medicines,  £c.,  or  as  beneficial  to  the  prevention, 
cure,  or  relief  of  any  distemper,  m,alady,  &c. 
incident  to  or  affecting  the  human  body " — 
specified  under  the  head  of  "  Special  Exemp- 
tions "  "all  medicinal  drugs  whatsoever  which 
shall  be  uttered  or  vended  entire,  without  any 
mixture  or  composition  with  any  other  drug  or 
ingredient  whatsoever,  by  any  surgeon,  apothe- 
cary, chemist,  or  druggist  who  hath  served  a 
regular  apprenticeship  .  .  .  or  by  any  other 
person  whatsoever  licensed  to  seU  any  of  the 
medicines  chargeable  with  a  stamp  duty." 

The  respondents,  a  limited  company,  sold  a  powder 
and  a  tincture  without  stamps.  They  had 
issued  a  price  list  describing  the  articles  sold  as 
beneficial  for  certain  ailments,  and  one  of  the 
articles,  the  tincture,  was  wrapped  in  a  handbiU 
sim,ilarly  describing  the  article.  Informations 
were  preferred  against  the  respondents. 

The  justices  dismissed  the  informations. 

Held,  that,  as  the  respondents  had  held  out  or 
recommended  the  medicines  by  public  notice  or 
advertisement  as  beneficial  to  the  cure  of  dis- 
orders by  issuing  a  price-list,  &c.,  and  that  as  the 
respondents  did  not  come  within  th«  "special 
exemptions  "  of  the  schedule,  the  informations 
ougnt  not  to  have  been  dismissed. 

This  was  a  case  stated  by  justices. 

The  appellant,  an  officer  of  the  Inland  Revenue, 
laid  against  the  i-espondent  company  two  infor- 
mations by  order  of  me  Commissioners  of  Inland 
Revenue.    The  first  information  stated  as  follows : 

That  the  respondents  did  utter,  vend,  and  expose  to 
sale  a  packet  oontaining  a  certain  preparation  and  com- 
position to  be  used  and  applied  as  a  medicine  and  medi- 
cament for  the  prevention,  cnre,  and  relief  of  disorders 
and  complaints  incident  to  and  affecting  the  hnman  body 
and  liable  to  stamp  duty  chargeable  in  respect  of 
medicines  under  the  statutes,  to  wit,  Br.  Gregory's 
Stomachic  Powder,  without  a  paper  cover,  wrapper,  and 
label  provided  by  the  Commissioners  of  Inland 
Bevenne,  pursuant  to  the  statute,  and  duly  stamped,  for 
denoting  the  duty  charged  on  such  packet,  being  properly 
and  suffioiently  pasted,  stuck,  fastened,  and  affixed 
thereto,  contrary  to  the  form  of  the  statute,  whereby, 
and  by  force  of  the  statute,  the  respondents  have  for 
each  offence  forfeited  the  sum  of  101. 

The  second  information  was  stated  in  similar 
terms,  but  it  related  to  the  sale  of  amedicine  called 
Tincture  of  Nux  Vomica. 

The  following  facts  were  stated  in  the  case  : 

The  respondent  company  was  a  registered 
company  under  the  Companies  Act  1862  and  1890, 
and  carried  on  the  business  of  a  chemist  and 
druggist  and  vendor  of  medicines  at  Durham  and 
other  places. 

The  company  sold  to  Thomas  Jameson,  at  their 
shop  in  Durham,  at  the  price  of  6d.  each,  one 
bottle  of  Dr.  Gregory's  Stomachic  Powder,  and 
in  a  cylindrical  cardboard  box,  one  bottle  of 
tincture  of  nux  vomica,  and  there  was  not  any 
stamp  affixed  to  either  the  bottles  or  box. 

Previously  to  purchasing  the  medicines,  Jameson 
had  received  from  the  respondent  company  at  their 
shop  a  book,  being  the  respondents'  Cash  Price 
List  1893,  which  was  distributed  gratis  by  them, 
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and  was  descriptive  of  medicines  and  other 
commodities  sold  by  the  respondent  company  and 
which  they  offered  for  sale  and  were  prepared  to 
sell.  The  book  contained  on  the  cover  an  index 
of  contents,  and  the  words  following : 

Mason  and  Co.'s  (Umited)  Cash  Price  List,  1893. 
Preacriptiona  dispensed  by  qualified  chemists. 

This  was  followed  by  a  statement  of  the  respon- 
dents' various  addresses. 

Page  10  of  the  book  contained  a  rotice  of  Dr. 
Gregoiy's  Stomachic  Powder  in  the  following 
terms : 

Dr.  Gregory's  Stomaohio  Powder,  composed  of  the 
finest  Turkey  rhubarb,  calcined  magnesia,  and  Jamaica 
ginger,  for  acidity,  flatulence,  loss  of  appetite,  and 
the  symptoms  attending  on  impaired  digestion.  Its 
properties  are  anti-acid  and  gently  aperient.  It  is  well 
adapted  for  gouty  and  dyspeptic  invalids,  and  m  ay  be 
taken  under  any  circumstances.  Price  Sid.  and  6d.  per 
bottle. 

The  label  affixed  to  and  delivered  with  the 
bottle  of  Dr.  Gregory's  Stomachic  Powder  sold  to 
Jameson  was  in  uie  following  terms  : 

Dr.  Gregory's  Stomachic  Powder.  Prepared  from  the 
original  receipt  of  the  late  Dr.  Gregory  of  Edinburgh, 
composed  of  the  finest  Turkey  rhubarb,  calcined  magnesia, 
and  Jamaica  ginger.  The  dose  for  an  adult  is  one  or  two 
teaspoonfula  taken  either  at  bedtime  or  early  in  the 
morning,  in  a  glassful  of  common  or  peppermint  water. 

And  there  was  added  to  this  a  statement  of  the 
addresses  of  the  respondent  company. 

Page  33  was  headed  "  Mason  and  Go's 
(Limited)  Patent  Medicine  List."  In  the  first 
column  tiie  list  of  homoeopathic  medicines  com- 
menced, from  which  the  following  was  an  extract : 

Homceopathic  medicines. — The  following  tiucturea 
and  pills  are  kept  in  stock.  They  are  prepared  by  duly 
qualified  homceopathic  chemists,  and  the  utmost  and 
most  scrupulous  care  is  taken  in  their  manufacture. 
.  .  .  The  first  sizes  are  sold  at  6d.  or  six  for  2f.  9d. 
The  medicines  can  be  sent  by  post  for  Id.  per  bottle 
extra.  XTses  of  the  principal  medicines  .  .  .  Nnx 
vomica — Derangements  of  the  stomach,  spasms,  heart- 
bum,  constipation,  piles. 

The  bottle  of  tincture  of  nnx  vomica  was 
inclosed  in  a  cardboard  case,  in  which  was  a 
handbill,  wrapped  round  the  bottle  containing 
the  tincture,  in  the  following  terms : 

Barker  and  Barker,  manufacturers  of  homcanpathic 
medicines,  wholesale  and  retail,  26,  High  Holbom, 
London.  In  the  selection  and  preparation  of  all  reme- 
dies great  care  is  taken  to  use  only  that  particular  form 
of  drue  which  has  been  the  subject  of  original  provinga. 
Uses  (as  in  the  patent  medicine  list). 

And  affixed  to  the  bottle,  and  on  the  outside  of 
the  cardboard  box  were  labels  stating  the  amounts 
of  doses,  and  that  the  tincture  was  prepared  by 
Barker  and  Barker,  and  on  the  top  of  the  box 
was  pasted  a  small  circular  label  with  the  names 
of  the  tincture,  and  of  the  makers  Barker  and 
Barker. 

The  contents  of  the  bottle  of  Dr.  Gi-egoi-y's 
powder  was  the  medicinal  powder  or  preparation 
well  known  and  regularly  sold  by  the  name  of 
Dr.  Gregory's  Stomachic  Powder,  and  answered  to 
the  description  given  in  the  notice  on  page  10  of 
the  book,  and  was  the  article  so  noticed.  The 
contents  of  the  bottle  of  nux  vomica  was  homceo- 
pathic tincture  of  nux  vomica,  and  was  the  nux 
vomica  referred  to  in  the  book,  and  in  the  hand- 
bill wrapped  round  the  bottle.    Both  the  powder 


and  the  tincture  of  nux  vomica  were  nsed  and 
intended  to  be  used  for  the  purposes  described 
in  the  respondents'  book  and  in  the  handbills 
wrapped  round  the  bottle.  The  homceopathic 
tincture  of  nux  vomica  was  the  same  as  the 
tincture  of  nnx  vomica  in  the  British  Fharma- 
copceia,  except  that  the  homoaopathic  tincture 
was  weaker. 

The  respondents  had  not  paid  any  duties  in 
respect  of  either  of  the  articles,  and  both  were 
sold  without  the  paper  cover,  wrapper,  or  labeL 
provided  and  supplied  by  the  Commissioners  of 
Inland  Revenue,  and  duly  stamped,  as  described 
in  sect.  2  of  the  Medicines  Stamp  Act  1812. 

The  justices  held  that  the  facts  and  circum- 
stances as  stated  did  not  disclose  any  evidence  of 
any  offence  against  sect.  2  of  the  Medicines 
Stamp  Act  1812,  and  dismissed  both  the  infor- 
mations. 

Sect.  2  of  the  Act  of  1812  (52  Geo.  3,  c.  150) 
enacts  as  follows : 

That  if  any  person  or  persons,  whether  licensed  or  not, 
shall  utter,  vend,  or  expose  for  sale,  or  offer  or  keep 
ready  for  sale  ...  or  buy  or  receive  or  keep  for 
the  purpose  of  selling  by  retail  .  .  .  any  packet, 
box,  bottle,  pot,  phial,  or  other  inolosure  containing  anj 
of  the  dmgs,  herbs,  oils,  waters,  essences,  tinctores, 
pills,  powders,  preparations,  or  compoaitionB  mentioned 
and  set  forth  in  the  schedule  annexed  to  this  Act,  with- 
out a  paper  cover,  wrapper,  or  label,  provided  and  sap- 
plied  by  the  Commissioners  of  Stamps  .  .  .  duly 
stamped  for  denoting  the  duty  charged  on  such  packet, 
box,  bottle,  pot,  phial,  or  other  incloaure,  being  properly 
and  sufficiently  pasted,  stnck,  fastened,  or  affixed 
thereto  ...  so  and  in  such  manner  as  that  such 
packet,  box,  bottle,  pot,  phial,  or  other  inclosure  cannot 
be  opened  .  .  .  without  tearing  such  stamped  cover. 
wrapper,  or  label  so  as  to  prevent  its  being  used  again 
.  .  .  the  person  or  persons  so  offending  shall  for 
every  such  offence  forfeit  the  sum  of  ten  pounds.     .    .     . 

The  schedule  to  the  above  Act,  after  setting 
out  a  long  list  of  medicines  of  different  sorts,  goea 
on  to  say : 

And  also  all  other  pills,  powders,  lozenges,  tinctnres. 
potiona,  cordiala,  electuaries,  plasters,  ungnents,  salra<, 
ointments,  drops,  lotions,  oils,  spirits,  medicated  herbs  and 
waters,  chemical  and  officinal  preparations  whatBoerer 
to  be  used  or  applied  externally  or  internally,  as  me<U- 
cinea  or  medicaments  for  the  prevention,  core,  or  rdief 
of  any  disorder  or  complaint  incident  to  or  in  any  wise 
affecting  the  hnmon  body,  made,  prepared,  ntteied. 
vended,  or  expoaed  to  sale  by  any  person  or  persons 
whatsoever  .  .  .  which  hare  at  any  time  heretofore 
been,  now  are,  or  shall  hereafter  be  by  any  public  notice 
or  advertisement,  or  by  any  written  or  printed  papers 
or  handbills,  or  by  any  labels  or  words  written  or  printed, 
affixed  to  or  delivered  with  any  packet,  box,  phial,  or 
other  inclosure  containing  the  same,  held  out  or  recom- 
mended to  the  public  by  the  makers  or  vendors  or  pro- 
prietors thereof  aa  nostrama  or  proprietary  medicines, 
or  as  specifics,  or  as  beneficial  to  the  prevention,  cure,  or 
relief  of  any  distemper,  malady,  ailment,  diaorder,  or 
complaint  incident  to  or  in  anywise  affecting  the  human 
body. 

The  same  schedule  goes  on  under  the  head  of 
"  Special  Exemptions  "  as  follows : 

All  medicinal  dmgs  whatsoever  which  shall  be  nttned 
or  vended  entire  without  any  mixture  or  composition 
with  any  other  drug  or  ingredient  whatsoever  by  any 
surgeon,  apothecary,  chemist,  or  drnggist  who  hath 
served  a  regular  apprenticeship,  or  by  any  person  who 
hath  served  aa  a  surgeon  in  the  Navy  or  Army  .  .  . 
or  by  any  other  person  whatsoever  licensed  to  sell  any 
medicines  chargeable  with  a  stamp  duty. 
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Danckwerii  on  behalf  of  the  appellant. — The 
justices  wei-e  wrong  in  dismissing  these  infoi-ma- 
tiona.  The  effect  of  the  respondents'  price  list  is 
to  hold  out  or  recommend  to  the  public  the 
medicines  in  question  as  specifics,  or  as  beneficial 
to  the  prevention,  cure,  or  relief  of  ailments,  &c., 
incident  to  or  affecting  the  human  body,  within 
the  meaning  of  the  schedule  to  the  Medicines 
Stamp  Act  1812,  and  both  cases  come  within  the 
Acts  imposing  the  stamp  duties,  and  within  the 
2nd  section  of  the  Act  of  1812,  which  imposes  the 
penalty.  The  wrapper  round  the  bottle  of  the 
tincture  of  nux  vomica  brings  the  case  also  within 
the  statute.  The  special  exemption  does  not  apply 
in  either  case.  No  evidence  was  given  of  a  sale  by 
any  qualified  chemist,  nor  was  there  evidence  of 
any  hcence  which  justified  the  respondents  in 
selling. 

WtUes  Chitty  on  behalf  of  the  respondents. — 
The  label  does  not  hold  out  or  recommend  the 
medicine  as  a  specific ;  it  merely  describes  the 
nature  of  the  preparation.  The  price  list  is  not 
a  "public  notice  or  advertisement,"  nor  can  it  be 
said  to  be  "  affixed  to  or  delivered  with  any 
packet,"  &c.  The  respondents  were  clearly  not 
the  makers  or  the  original  or  first  vendors  of  the 
medicine  caJled  "  Dr.  Gregory's  Stomachic 
Powder,"  or  of  the  tinctui-e  of  nux  vomica  in 
the  second  information ;  therefore  it  cannot  be 
said  that  the  medicine  was  "  held  out  or  recom- 
mended to  the  public  by  the  makers,  vendors,  or 
proprietors  thereof."  If  there  is  any  doubt  whether 
the  prescriptions,  as  the  price  list  states,  were 
dispensed  by  duly  licensed  and  qualified  chemists, 
the  case  ought  to  be  remitted  to  the  justices ;  as 
there  is  no  evidence  to  the  contrary,  the  special 
«xemptions  would  apply.  The  jostices,  as  the  case 
was  presented  to  them,  were  right  in  dismissing 
the  informations. 

Gave,  J. — I  am  of  opinion  that  this  appeal 
must  be  allowed,  and  that  this  case  must  be 
remitted  to  the  justices  with  an  intimation  of  our 
opinion  that  they  ought  not  to  hare  dismissed  the 
informations  on  the  ground  which  they  appear  to 
iave  taken.  It  has  been  conteniled,  on  benalf  of 
the  respondent  company,  that  they  were  within 
the  special  exemption  of  the  schedule  to  the  Act 
of  1812,  and  that  even  if  they  were  not,  they  had 
not  contravened  sect.  2  of  the  Act  by  selling  these 
articles  without  a  proper  sttunp,  &c.,  and  the 
justices  BO  held  that  the  reqiondents,  upon  the 
facts  disclosed,  had  not  conuoitted  an  offence 
-within  the  statute,  and  they  dismissed  both  the 
informations.  I  think  that  the  justices  were 
■wrong  in  so  doing.  First  fdte  the  case  of  the 
sale  of  Dr.  Gregoir's  Stoma(iic  Powder.  By  the 
schedule  of  the  Act  of  181i  all  powders,  &c.,  to 
be  used  or  applied  extemiDy  or  internally  as 
xaedicines  for  the  relief  of  tfy  complaint  recom- 
mended to  the  public  by  tb  vendors  thereof  by 
public  notice  or  advertisemtft,  is  brought  within 
the  scope  of  that  Act.  Dr.  frregory's  Stomachic 
Powder  is  a  powder  to  be»sed  internally  as  a 
inedicine,  and  it  was,  by  a  jiblic  notice  or  adver- 
tisement, held  out  or  recotfaended  to  the  public, 
by  the  vendors,  as  benei»al  for  the  relief  of 
several  complaints.  The  re»ondent  company  say, 
firstly,  that  there  was  no  pJ»ic  notice  or  advMtise- 
tnent,  and  secondly,  that  Irbring  the  case  within 
the  Act,  the  notice  or  advifisement  ought  to  have 
been  affixed  to  or  delivefi  with  the  medicine. 
Sut  on  page  10  of  the  ^ce  list  in  question,  I 


f  find  the  following    statement :    "  Dr.    Gregory's 
Stomachic  Powder,  composed  of  the  finest  Turkey 
rhubarb,  calcined  magnesia,  Jamaica  ginger,  for 
acidity,  flatulence,    loss   of     appetite,    and    the 
symptoms  attending  an  impaired  digestion."    If 
this  statement  were  inserted  in  a  newspaper,  it 
would  clearly  be  considered  an  advertisement  or 
notice,  and  it  would  not  matter  whether  the  state- 
ment is  inserted  in  a  newspaper,  which  can  be 
purchased  for  a  penny,  or  in  a  price  list  which  is 
distributed  gratis  to  the  public.    It  is  as  much  a 
public  notice  or  advertisement  in  the  one  case  as 
m  the  other.    I  am  of  opinion  that  the  words  in 
the  schedule  to  the  Medicines  Stamp  Act  1812, 
"  affixed  to  or  delivered  with  any  pacltet,"  &c.,  do 
not  apply  to  the  words  "public  notice  or  advertise- 
ment."   I  am  inclined  to  think  that  they  apply  to 
the  words  "  label  or  words  written  or  printed ;" 
but  in  any  case  they  do  not  apply  to   "public 
notice  or  advertisement,"  and'  when    once  the 
powder  is  recommended  to  the  public  as  bene- 
ficial by  a  public  notice  or  advertisement,  the  case 
is  brought  within  the  Act.    Then  as  to  the  second 
pointwhich  was  taken  on  behalf  of  the  respondents. 
It  is  said  that  the  respondents  come  within  the 
"  special  exemption  "  in  the  schedule  to  the  Act 
of  1812 ;  but  when  we  look  at  it,  we  find  it  to  be  in 
the  following  terms  :  "  All  medicinal  drugs  what- 
soever which  shall  be  uttered  or  vended  entire, 
without  any  mixture  or  composition  whatsoever, 
by  any  surgeon,  apothecary,  chemist,  or  druggist, 
who  hath  served  a  regular  apprenticeship    .    .    . 
or  by  any  other  person  whatsoever  licensed  to  sell 
any  of  the  medicines  chargeable  with  a  stamp 
duty."    The  exemption,  therefore,  is  confined  to 
persons  who  have  served  a  regular  apprenticeship, 
or  are  duly  licensed  to  sell  medicines  chargeable 
with  a   stamp   duty,  and  it    does  not  apply  to 
persons  who  do  not  come  within  that  description. 
Therefore,  I  am  of  the  opinion  that  the  special 
proviso  does  not  apply,  and  that  there  is  a  good 
primd  facte  case  against  the  respondents  as  far  as 
relates    to   the    sale    of    Gregory's     Stomachic 
Powder.      With  regard    to  the  tincture  of   nux 
vomica,  the  same  opinion  holds  good  there.    It 
comes   within  the  words   "  also  all   other    pills, 
powders,  lozenges,  tinctures, "&c., in  the  schedule  to 
the  Medicines  Stamp  Act  1812.   There  is  a  printed 
paper  attached  to  the  case,  the  effect  of  wnich  is 
to  hold  out  or  recommend  to  the  public,  tincture 
of  nux  vomica  as  beneficial  to  the  prevention, 
cure,  or  relief  of  disorders  or  complaints  affecting 
the  human  body.    There  is  not  any  necessity  to 
discuss  the  question  whether  the  paper  should  be 
delivered  with  the  bottle  or  not,  because  in  point 
of  fact  the  paper  was  delivered  with  this  bottle  of 
tincture  of  nux  vomica,  and  therefore  there  is  a 
public    notice    or  adveitisment  holding   out   or 
recommending  this  tincture  of  nux  vomica  to  the 
public,  within  the  meaning  of  the  schedule  of  the 
Act.    But  it  was  also  contended  that  the  respon- 
dents also    came    within   the    meaning    of    the 
special  exemption  as  regards  this  part  of  the 
case.      But,  in  the  first  place,  the  exemption  is 
"  all  medicinal    drugs    whatsoever   which    shall 
be  uttered  or  vended  entire  without  any  mix- 
ture   or    composition   with  any  other  drug    or 
ingredient."    No  doubt  nux  vomica  is  a  medicinal 
drug,  but  it  is  not  vended  entire  without  some 
mixture  or  composition  with  some  other  drug  or 
ingredient,  because  it  is  mixed  with  or  dissolved 
in  spirits  of  wine,  and  is  sold  as  a  tincture,  and 
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the  word  "tinotures"  is  mentioned  in  the 
schedule  of  the  Act.  Moreover,  there  is  no  proof 
of  licence  which  would  jnstify  the  respondents  in 
selling  these  medicines  chargeable  with  the  stamp 
duty.  For  these  reasons  I  am  of  the  opinion  that 
this  case  must  go  back  to  the  justiceB  with  the 
intimation  of  our  opinion  to  the  effect  which  I  have 
stated. 


Cot^I  am  of  the  same  opinion.  1 

thesa^a. 

Case  remitted  to  ths  jumtuset. 

Solic|»e  appellant:  The  Solicitor  to  O* 
Board  ^  Revenue. 

Solid  the  respondents,  Ckotmttn  and 
Friteha^i^gr,  Durham. 


END  OP  VOL.  LXX. 
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